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MAYER  V.  GIBSON,  Coioty  Tnuarar. 
(N«.  IB952.) 


(Supreme  Conrt  of  Waahington. 

1921.) 


Jan.  26, 


Sales  «s»209— Title  to  whevt  whtoh  was  part 
of  a  larger  naae  held  to  have  pasted  prior  to 
tiMO  of  assassneat. 

In  an  action  isvolvinff  the  validity  of  a 
cliarge  against  plaintiff's  land  by  coun^  treas- 
nrer  on  account  of  an  assessment  against 
wheat,  plaintiff  claiming  that  title  had  not  pass- 
ed onder  a  sale  agreement  on  the  date  of  as- 
sessment, Jieldt  that  title  had  passed  to  plain- 
tiff, although  the  wheat  had  not  yet  been  moved, 
as  the  wheat  sold  was  part  of  a  total  mass  of 
mriform  quality,  so  tlutt  measuring  out  the 
qusntity  sold  would  be  a  mere  ministerial  act 
not  affecting  either  partT's  rii^ita.  • 

Department  2. 

Appeal  from  Superior  Court,  Uncoln  Conn'  \ 
ty;  Jotan  Tmax,  Judge.  | 

Action  by  E.  B.  Mayer  against  C.  O.  Gib- 
son, Treasurer  of  Lincoln  County,  Wash. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

M.  B.  Jesseph,  of  Davenport,  for  appellant. 
D.  R.  Glasgow,  of  Spokane,  ftn-  respondent 

MITCHELL.  J.  As  of  the  date  of  March 
1, 1917,  25,000  bushels  Of  .wheat  were  assess- 
ed In  Lincoln  county  as  the  property  of  E.  E. 
Mayer.  The  taxes  levied  thereon  not  having 
been  paid,  the  county  treasurer  in  due  time 
selected  certain  land  owned  hy  Mayer  and 
charged  It  therewith.  .  Thereafter,  claiming 
he  was  not  the  owner  of  the  wheat  on  March 
1,  1917,  he  brought  this  action  to  have  the 
cloud  on  the  title  to  the  land  by  the  tax  lien 
removed,  and  to  enjoin  the  county  treasurer 
from  soling  the  land  tu  payment  of  the  tar. 
Trial  In  the  supaior  court  resulted  In  a  judg- 
ment In  favor  of  the  plaintiff.  The  county 
treasurer  as  defendant  has  appealed. 

The  wheat  was  raised  by  George  W.  Hoff- 
man and  his  two  sons,  E.  Hoffman  and  George 
B.  Hf^bnan,  and  stored  by  them  in  their  prir 
▼ate  bam  or  warehouse  at  Davenport  Uay-^ 


er  and  the  ownera  of  ttie  wheat  .wen  bnm^t 
together  hy  Jtflui  Hoffman,  a  brother  of 
Oeorge  W.  Hoffman.  On  January  19,  191T, 
George  W.  SoOnmn,  at  ttiat  tbne  In  another 
cotmty,  auttaoriaed  bla  brother,  by  td^Aone, 
to  8^  bis  Interest  in  tbat  amount  of  wheat 
His  part  of  the  money,  however,  was  to  be 
placed  with  HL  N.  Imns,  (me  of  the  bankers 
at  DaTenport.  On  the  momli^  of  January 
20,  1917,  Majer,  John  Hofbnan,  and  George 
O.  Hoibnan  went  to  the  warehouse  at  wbidi 
time  lAiyer  mate  an  eumlnatlon  of  the 
wheat  This  la  denied  by  him,  bat  tba  proof 
is  against  him.  It  was  so  teettfled  to  by  the 
other  two,  and  Mr.  Trasler,  at  whose  office 
the  deal  was  finally  conideted,  testified  that 
while  they  woe  at  his  cfBoa  one  of  the  pap* 
tie»— he  thought  It  was  Mayer— etated  that 
13ie  wheat  hi^  bem  examined  by  Mayer.  The 
wheat  was  In  sacks  and  oonsiated  of  several 
hundred  sadcs  more  than  2S,000  bushels. 
After  yrft"*<»*"B  the  wheat  the  parties  went 
to  the  office  of  J.  E.  Frazler,  an  Insurance 
agent,  where  the  trade  was  completed.  BCay- 
er  paid  $40,000  cash  and  toe*  an  instrument 
In  .writing  as  follows: 

J.  B.  Frader, 
"Insurance,  Loans,  Bea]  Estate, 
"Davenport  Washington. 

"Received  from  B.  E.  Mayer,  Spokane,  Wash- 
ington, the  sum  of  fort;  thousand  and  no/100 
($40,000)  dollars,  in  full  payment  of  eight  thou- 
sand four  hundred  (8,400)  buahel  Bart  wheat, 
and  sixteen  thousand  sb  hundred  (16,600) 
bushels  of  Bluestem  wheat  now  in  the  Geo.  W. 
Huffman  grain  warehouse  on  railroad  of  the 
Washington  Central  Branch  of  the  Northern 
Pacific  Railroad  at  Davenport,  Washington,  to 
be  delivered  to  said  E.  E.  Mayer,  f.  o.  b.  cars, 
Davenport,  Washington,  whenever  the  said  E. 
E.  Mayer  famishes  cars  before  April  1,  1917. 

"Dated  at  Davenport,  Washington,  this  20th 
day  of  January,  1917. 

"[Kgned]  George  W.  Hoffman, 

"By  B.  N.  Imus. 
"E.  HoltaD. 
"George  B.  Hoffman." 

The  Hoflmans  had  insurance  on  the  wheat 
which  was  Immediately  transferred,  upon  de- 
mand of  Mayer,  to  himself  as  owner  of  the 
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wheat  George  yr^.^lSoffman  beli^  absent, 
bis  Insarance  was  caftceled,  and  In  Its  stead 
a  new  policy  isdqe^  to  Mayer,  while  tl^e  oth- 
er two  Hoffmttwi*,  tt  seems,  assigned  their 
policies  of  ^Dsu'ranoe  to  him.  In  moving  the 
wheat  Jthe  ifespoodent  procured  the  cars  and 
had  them,  spotted  on  the  track  by  the  ware- 
house,*, whereupon  the  wheat  was  weighed 
and.  Watisferred  by  him  and  the  Hoffmans 
frdD]  *{he  warehouse  to  the  cars.  The  first 
.tw6  carloads  were  taken  on  February  8, 1917. 
•lire  proof  la  silent  as  to  where  the  two  car- 
•.Itmds  were  taken.  The  balance  of  the  wheat 
was  moved  during  the  month  of  March,  1917. 
The  respondent  testified  that  in  loading  the 
wheat  he  inspected  it  to  see  if  it  came  up  to 
the  standard  of  number  one  wheat  that  It 
was  represented  to  be  at  the  time  of  his  pur- 
chase, and  that  he  found  a  substantial  quan- 
tity which  he  refused  to  accept  On  the  con- 
trary, and  more  convincingly  that  way,  the 
proof  shows  that  the  wheat  was  of  splendid 
quality,  that  tt  was  sold  without  reference 
to  grades,  and  all  of  those  who  helped  load 
the  cars,  other  than  the  respondent  that  were 
witnesses  at  the  trial,  testified  that  while 
respondent  at  the  last  probably  said  some- 
Uilng  about  the  quality  of  some  of  the  wheat 
as  a  matter  of  fact  he  did  not  re^se  to  take 
a  single  sack  of  It  as  it  was  taken  down, 
weighed,  and  removed  from  the  warehouse, 
and,  further,  the  uncontradicted  testimony 
Is  that  the  wheat  left  In  the  warehouse  con- 
sisting of  several  hundred  sadcs  for  seed  pnr- 
poses  was  of  the  same  kind,  character,  and 
value  as  that  taken  by  the  resptnident,  and 
a  part  of  the  same  general  pile  that  practi- 
cally filled  the  warehouse.  Upon  the  question 
If  title  to  the  wheat  passed  on  January  20, 
1917,  respondent  places  undue  importance  on 
the  wording  of  the  contract  which  calls  for 
a  certain  number  of  bnshels  of  wheat  of  one 
name  and  a  given  quantity  of  another  name, 
from  .which  it  is  argued  that  the  necessity 
for  segregation  negatives  the  idea  of  a  pres- 
ent sale  and  the  consequent  passing  of  title. 
If  otherwise  forceful,  the  argument  Is  whol- 
ly deprived  of  merit  by  respondent's  own  tes- 
timony, for,  in  answer  to  questions  by  his 
couns^be  said: 

**Q.  iii.  Mayer,  Is  that  the  correct  proportion 
of  the  wheat  as  ddivered,  16,600  bnshels  of 
Blneston  and  8,400  bushels  of  Bart;  is  that  the 
way  It  was  delivered  to  you?  A.  No;  not 
quite.  They  gave  me  all  of  the  Bart  wheat  they 
had,  I  think.  It  was— it  made  a  difference, 
anyway;  there  was  more  of  one  kind  than 
there  was  of  another. 

"Q.  Not  enough  to  make  any  differenoe  to 
70U?  A.  Well,  it  didn't  make  any  difference  to 
rae,  because  it  was  correct,  the  same  any  way; 
one  wsB  worth  Jnet  as  mnch  as  the  other,  so 
I  didn't  care  for  that  But  of  course,  I  kept 
it  separate  because  it  was  sold  separate,  but 
there  was  more  of  one  kind  than  what  the  tick- 
et or  contract  called  for,  and  less  of  another.** 


Hie  answer  to  the  etmtrovecsy  must  be 
reached  by  ascertaining  the  intention  of  the 
parties.  It  Is  to  be  dlscovwed,  not  by  some 
ocpressed  afterthought  or  caukuskm  im  the 
part  of  the  respondent  but  from  the  terms 
and  conditions  of  the  contract  and  the  cir- 
cumstances surrounding  and  attending  the 
sale.  The  price  was  paid.  Nothing  remain- 
ed to  be  ascertained  or  adjusted  to  conclude 
what  the  rights  of  the  parties  were.  The 
wheat  had  bera  bxamlned  by  the  respondent 
and  left  at  the  vendors'  warehouse  for  re- 
spondent's convenience.  He  was  entitled  to 
Immediate  delivery  of  the  property  If  he  so 
desired.  The  total  mass  from  which  quan- 
tity alone  was  to  be  separated  was  identical 
in  quality  and  uniform  in  value,  so  that  the 
privilege  of  selection  would  not  confer  any 
advantage  upoif  either  party.  A  similar  situ- 
ation is  tersely  described  and  disposed  of  by 
the  Court  of  Errors  and  Appeals  of  New  Jer- 
sey In  a  well-reasoned  case  upon  this  sub- 
ject, viz.  Hurff  V.  Hires,  40  N.  J.  Law,  681, 
20  Am.  Rep.  2^,  as  follows: 

"Nothing'  was  left  undone  by  the  parties, 
except  measuring  out  the  quantity  purchased 
from  an;  part  of  the  whole  bulk— a  ministerial' 
act  which  might  be  done  by  either  party,  or  by 
any  stranger,  as  well  as  by  the  parties  them- 
selves." 

The  case  of  O'Keefe  v.  LelsUkow,  14  N.  D. 
35S,  101  N.  W.  615,  9  Ann.  Cas.  25,  involved 
the  sflle  of  70  bu^ts  of  flax  not  s^aMted 
ttam  a  mass  obtaining  85%  bushels  by  meas- 
urement and  74  bnshels  by  weight  Tbt 
question  in  the  case  wa.s : 

"Was  a  separation  from  the  maas,  or  the 
measuring  of  the  70  bushels,  a  condition  prece- 
dent to  the  passing  of  the  tiUe  to  the  defend- 
ant?" 

Deciding  the  questltm,  the  court  said: 

"It  seems  to  be  generally  held  that,  if  the 
property  sold  Is  ndzed  with  otiier  property  not 
like  in  quality  or  slse  and  a  certain  grade  or 
quality  only  is  sold,  then  the  separation  sad 
selection  is  presumptively  a  condition  prece- 
dent to  the  passing  of  title.  It  is  also  held  in 
many  cases  that  if  there  must  be  measuring 
or  selecting  of  certain  kinds  of  property  from 
a  mass  before  the  price  can  he  sscertained, 
then  no  title  presumptively  passes.  These 
rules  are  always  subject  to  the  Intention  of 
the  parties.  In  this  case  the  property  was 
identified  and  ascertained.  The  mibject-matter 
of  the  c(nitract  was  specified  as  70  bnshels  of 
flax  on  the  Ops  farm.  The  price  was  fixed. 
Delivery  was  not  dependent  on  the  payment  of 
the  price,  but  prepayment  waived.  Nothing  was 
undetermined,  or  dependent  upon  measuring  or 
weighing  of  the  Sax.  The  mere  fact  that  the  70 
bushels  were  mingled  with  other  Sax  is  not  of 
controlling  importance,  unless  something  was  to 
depend  upon  the  measuring.  Tb»  evidence  shows 
an  intent  to  pass  the  titie  at  once.  There  Is 
nothing  in  the  record  to  negative  an  intention 
on  the  part  of  the  seller  to  part  with  the  prop- 
erty, nor  OB  the  part  of  the  buyer  to 'accept  It 
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at  once.  The  buyer  and  aelleT  became  tenanta 
in  common  of  the  fiaz,  each  having  the  right 
to  take  his  share  therefrom.  The  following  cas- 
es are  in  point  on  this  qnestion:  Mechem  on 
Sales.  I  {(16;  Horff  v.  Srea,  40  N.  3.  Law. 
SSI.  29  Am.  Rep.  282;  Mackellar  t.  Fniabnry, 
48  Minn.  390,  61  N.  W.  222;  Naah  t.  Brew- 
ster. 39  ADnn.  580.  41  N.  W.  U».  2  L.  B.  A. 
400;  Kimberlr  t.  Patchin.  19  N.  T.  880,  75 
Am.  Dec.  334;  Chapman  v.  Shepard,  39  Conn. 
413;  Hoffman  v.  King,  58  Wis.  314,  17  N.  W. 
186;  Young  t.  Miles,  20  Wis.  616;  NevhaU 
T.  Laogdon,  39  Ohio  St.  87,  48  Am.  Bep.  428; 
Howell  T.  Pugh.  27  Kan.  702;  Biddle  t.  Var- 
anm,  20  Pick.  2S0;  Straus  t.  MiDzesbeimer, 
78  m.  492:  Crofoot  v.  Bennett,  2  K.  T.  288; 
Welch  V.  Spies,  103  Iowa.  889.  72  N,  W.  548; 
WaMroB  t.  Ghaie,  87  Me.  414,  09  Am.  Dee. 

To  the  aame  effect  Is  the  case  of  Nash  t. 
Brewster,  3»  Minn.  BSD,  41  N.  W.  105,  2  L. 
B.  A.  400.  It  considers  the  question  of  pref- 
erence between  the  payee  of  a  seed  grain  note 
and  the  lien  of  the  lessor  of  premises  upon 
which  a  crop  of  grain  had  been  grown.  The 
dedfidon  .was  In  fitTor  of  the  holder  of  the 
note.   It  was  said: 

"It  la  dalmed  that  the  seed  was  sot  famished 
onto  after  the  execution  of  the  note,  because 
the  200  bushels  therein  described  were  a  part 
of  a  larger  quantity  stored  In  the  same  bin,  and 
was  not  separated  or  hauled  away  at  the  time. 
It  is  held  in  Kelly  t.  Seely,  27  Minn.  888,  7  N. 
W.  Bep.  821,  that  the  contract  must  be  execut- 
ed, and  the  sale  completed,  at  the  time  thu  note 
is  given.  We  have  no  doubt  that  upon  the  evi- 
dence, and  for  the  purposes  of  the  contract,  the 
sale  in  this  case  must  be  deemed  completed  at 
die  time  of  the  executioa  of  the  note,  and  that, 
as  between  the  partlea  at  least,  the  title  pass- 
ed.  The  transaction  appears  to  hare  been  bona 
fide,  and  the  evidence,  wh]<A  was  uncontradict- 
ed, tended  to  prove  that  the  wheat  in  the  bin 
of  which  the  200  bushels  was  a  part  -was  all 
of  the  same  kind,  and  Lovejoy  had  the  same 
right  to  take  that  amount  from  the  bin,  and  re- 
move it,  as  he  would  if  it  had  been  separated. 
He  was  given  permisaion  to  haul  it  away  by 
the  load,  and  the  plaintiff  waa  in  the  meantime 
to  be  the  bailee  of  the  same.  It  was  nnneces- 
saij  to  put  the  parties  to  tlie  extra  tnmble  of 
handUng  It  twice  In  the  granary,  or  to  remove 
it  an  in  one  day.  The  evidence  was  sufficient  to 
warrant  the  Jury  in  finding  that  it  waa  the  in- 
tention of  the  parties  that  the  title  should  pres- 
ently pass,  and  in  such  cases  it  is  a  question 
of  intention  to  be  gathered  from  the  circum- 
stances. Weighing  or  measuring  is  not  abso- 
lutely essential  to  a  complete  sale,  except  when 
necessary  in  order  to  define  the  subject-matter. 
Winslow  T.  Leonard,  24  Fa.  St  14.  It  might 
be  more  conduaive  or  satiafactory,  but,  if  the 
eridenee  was  sufficient  to  show  the  Intention  of 
the  parties,  and  the  vendee  had  the  abaolute 
right  to  take  away  the  amount  sold  at  the  time, 
it  is  sufficient  Burrows  v.  Whitaker,  71  N.  T. 
291;  Hatch  v.  OU  Co.,  100  U.  S.  124.  Accord- 
ingly, though  the  authorities  are  not  uniform, 
we  think  the  rule  is  quite  well  established  that, 
opon  a  sale  of  a  specific  quantity  of  grain,  its 


separation  from  a  mass,  inifistlnguisliable  as  to 
kind,  quality,  or  value,  of  which  It  is  a  part,  is 
not  necessary  to  pass  the  title,  where  the  in- 
tention to  do  so  is  otherwise  made  manifest 
Kimberly  v.  Patchin,  19  N.  Y.  830;  Bnasell  T. 
Carrington.  42  N.  T.  122;  Lobdell  v.  Stowell, 
61  N.  Y.  75;  Chapman  t.  Shepard,  89  Conn. 
418;  Hurff  t.  Hires,  40  N.  J.  Law,  681-688; 
6  Amer.  Law  Bev.  460-458;  2  Schooler,  Pers. 
Prop.  S  258;  1  Benj.  Salea  (Corbiu'a  Notes)  { 
S96,  etc.  It  was  competent  for  the  parties  to 
make  themselves  tenants  in  common  of  the 
wheat  in  a  particular  bin  by  the  sale  of  a  part, 
and  in  sudi  case  the  plaintiff  might  sever  and 
take  his  own  at  any  time.  His  legal  rights  were 
as  wen  defined  and  complete  as  if  his  portion 
had  been  measured  out  and  placed  in  a  separate 
bin  on  plaintiff's  premises  and  in  his  care." 

Other  auQioritles  to  the  same  effect  are 
Seldomrldge  t.  Farmers*  dt  Mendianta'  Bank, 
87  Neb.  631,  127  N.  W.  871,  ISO  N.  W.  848, 
30  L.  B.  A.  (N.  S.)  337  ;  24  B.  C.  Lu  (Sales) 
p.  29,  $  281;  88  Cyc.  (Sales)  pp.  279,  336; 
Meohem  on  Sales,  1 483. 

The  concliuion  Is  the  title  to  the  wheat 
passed  to  the  n^wndent  mt  January  20. 1917. 
and  that  U  waa  properly  anewed  as  belong- 
ing to  him.  There  .ia  nothing  in  the  record 
that  lUrly  negatiTes  thia  conclusUm. 

Jn^tenaent  rerersed. 


HOLCOHB,  MOUNT, 
fifAN,  JJ^  concur. 


BIAIN,  and  TOL- 


SUSSMAN  et  al.  v.  MITSUI  &  CO.,  LiMlted. 
(No.  (Mea.) 

(Supreme  Oourt  of  Washingtm.   Jan.  24, 

1921.) 

1.  Sale*  <^I80(2)— Acceptasce  of  part  ship- 
nent  held  not  to  estop  dalm  of  Infeilerlty 
of  entire  shipment. 

In  an  action  for  damages  for  bresch  of 
contract  to  deliver  pig  iron  according  to  sam- 
ple, the  fact  that  plaintiffs  accepted  part  of 
the  pig  iron  did  not  eatop  them  from  asserting 
that  ^e  contract  bad  been  broken  in  that  the 
pig  iron  famished  waa  not  according  to  sam- 
ple, where  there  waa  an  agreement  that  the 
entire  shipment  should  be  sent  to  a  third  per- 
son who  was  purchasing  the  same  from  plain- 
tiffs, plaintiffs  agreeing  not  to  raise  any  ques- 
tion as  to  the  character  of  the  material' unless 
the  purchaser  did  so. 

2.  Sales  «ss>4l8(5)— Danages  f«-  breaeli  of 
DORtraot  to  deliver  goods  of  qaallly  spewed. 

Where  a  purchaser  refuses  to  receive  goods 
tendered  to  him  under  an  executory  contract  of 
purchase  on  the  ground  that  they  are  not  of 
the  quality  contracted  for,  and  aeller  fails  to 
tender  property  that  does  comply  with  the  con- 
tract, punjiaser  may  recover  whatever  he  haa 
paid  upon  the  purchase  price  and  also  damages 
for  the  breach  by  the  aeller  of  his  contract 
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3.  8sle»  4=9418(5)— Rflfmal  to  r«o«tve  gootfi 
Inferior  tn  quality  does  not  terninate  con- 
tract to  prevent  recovery  1^  buyer. 

Where  porcbaHr  doea  cot  readnd  con- 
tract, but  merely  refusea  to  receive  the  prop- 
er^ tendered  b;  the  seller  on  the  ground  that 
it  ia  not  of  the  quality  q)eclfied,  ha  doea  not 
thereby  terminate  the  contract,  and  may  main- 
tain an  action  to  recover  vriiaterer  he  had  paid 
thereon  aa  well  aa  for  damacea  growing  out  of 
the  breach. 

Department  1. 

Appeal  from  Superior  Court;  King  CJotmty ; 
J.  T.  Bonald,  Judge. 

AcUon  by  Joseph  Snsnnaii  and  otheis 
against  Mltsni  ft  Oa,  timlteiL  J^idgment 
for  plain  tiCEa,  and  defendant  appeals.  Af- 
firmed. 

Trefethen  ft  Flndley,  of  Seattle,  for  appe- 
lant 

Jones,  BIddcU  ft  Brackett,  of  Seattle,  for 
req^ondenta. 

HACKIMTOSH,  3.  Action  for  damages 
for  breech  of  contract  for  failure  to  famish 
pig  iron  of  the  spedfled  quall^. 

Appellant  was  the  owner  of  abont  800  tcms 
of  "remetted  pig  Iron  made  by  tiectrlcal 
process  from  scrap  ste^'*  whidi  was  sold  to 
the  respondents  through  one  Dillon.  Re- 
qrandents  bought  the  material  for  tbe  par- 
pose  of  resale  In  Portland,  Or.  Upon  Inspec- 
tion by  the  ultimate  purdiaser  tJie  material 
was  discovered  to  be  of  InfiBrlor  quality. 

The  case,  In  die  main,  presents  only  ques- 
tions of  fact,  wlildi  were  tried  to  a  jury. 
The  statement  of  tacts  and  abstracts  are 
voluminous,  and,  aftor  a  Uiorough  examina- 
tion of  them,  we  Aeenk  It  unnecessary  to  set 
out  the  facta  with  any  detail  In  this  opinion. 

There  are  three  principal  assignments  of 
error: 

First,  It  is  dalmed  that  no  contract  was 
executed  between  the  appelant  and  respond- 
ents, tbat  the  contract  sale  sued  on  was 
one  between  tlie  respondents  and  Dillon,  and 
tbat  Dlll<m  executed  it  in  his  Individual  ca- 
pacity, and  not  as  app^lant's  agent  This  is 
purely  a  question  of  fact  which  was  sub- 
mitted to  the  jury  upon  proper  Instructions, 
under  evidence  which  was  more  than  suffi- 
cient to  prove  that  the  sale  actually  took 
place  between  the  appellant  and  respondents 
through  the  instrumentality  of  Dillon,  acting 
as  appellant's  agent. 

It  is  next  claimed :  (a)  Tbat  the  contract 
was  not  breached  for  the  reason  that  the 
material  shipped  was  of  the  same  quality 
and  analysis  as  called  for  in  the  contract; 
and  (b)  that  even  if  the  material  was  not 
according  to  the  sample,  the  re^ndents  are 
estopped  to  raise  the  issue,  for  the  reason 
that  the  contract  was  completely  executed, 
and  tbat  prior  to  the  shipment  of  any  mate- 


rial respondents  were  advised  as  to  the  cihar- 
acter  of  the  material,  and  with  that  knowl- 
edge Instructed  the  appellant  to  ship  it  This 
also  presents  a  question  of  fact  merely,  on 
which  there  was  evidence  from  which  the 
jury  could  properly  arrive  at  the  conduslim 
that  tbe  contract  bad  been  breadied.  The 
material  bad  been  otM  "as  per  sampte  sob- 
mUted  and  the  analysts  taken  of  the  iron, 
which .  is  as  follows;  *  •  • "  Tbe  evi- 
dence Is  almost  nearly  conclasiTe  that  tlie 
mateilsl  did  not  comply  with  the  sample. 
There  Is  some  question  raised  as  to  wbetber 
the  sample  which  the  respondents  had  in 
ttadr  poBsessioD  before  they  entered  Into 
the  contract  was  xecelTed  from  the  aiqpel- 
lant  Alt3uni£h  flie  piece  of  material  paassd 
through  several  hands,  there  was  evldmce 
before  the  Jury  n^ch  would  Justify  It  in  de- 
termining that  tbe  sample  was  one  deUvered 
by  the  appellant  from  material  In  Its  pos- 
session. 

[1]  Arguing  the  question  of  estoppel,  It 
Is  the  appellant's  position  that  the  respond- 
ent having  accepted  the  first  three  carloads 
of  material,  could  not  thereafter  urge  that 
tlie  contract  had  been  broken.  The  Jury, 
however,  was  entitled  to  believe  from  the 
testimony  that  It  bad  been  agreed  between 
tbe  parties,  a  question  tfaving  arisen  as  to 
the  quality  of  the  first  shlpmoit.  Chat  never- 
theless the  entire  shipment  should  be  sent 
on  to  the  ultimate  purchaser  in  Portland; 
the  respondents  agredng  they  would  not 
raise  any  question  as  to  the  diaracter  of  the 
material  unless  their  purchaser  did  so.  The 
Jury  was  jDstifled  in  believing  that  the  par- 
ties had  mutually  agreed  tbat  the  whole 
shipment  mi^t  be  sent  forward,  tlie  rmpoaA- 
ents  relying  upon  it  all  being  op  to  sam^e. 
The  ultimate  purdiaser  immediately  rejected 
tbe  material.  If  this  was  tlie  understanding, 
it  could  not  be  the  basis  for  estoppel  or  waiv- 
er of  the  conditions  of  the  contract 

The  next  daim  ct  the  ai^ellant  is  that, 
even  If  tbe  contract  was  breached,  tbe  le- 
upondenta  telled  to  estidblMi  and  prove  anCh 
damages  as  wm  recoverable.  Tbe  damages 
claimed  were  the  amount  of  deposit  paid  19^ 
the  appellant  at  the  time  It  entered  into  Qie 
contract,  the  amount  wbidi  It  paid  for  tbe 
three  cars  delivered,  less  the  amount  which 
It  received  for  the  sale  of  these  three  car- 
loads when  the  appellant  refused  to  receive 
tixem  back,  and  for  loss  of  profits  which 
the  respondents  would  have  made  on  their 
resale  In  Portland.  The  appellant  claims 
that  these  items  of  damage  Indicated  that 
the  respondents  are  suing  for  breach  of  war- 
ranty, and  that  In  tbe  action  they  are  try- 
ing to  recover  upon  tbe  theory  of  rescission. 
Tbe  action  was  not  (me  for  breach  of  war- 
ranty or  rescission,  but  for  damages  for 
breach  of  cmitract.  In  failing  to  furnish  the 
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commodity  which  wag  contracted  tor.  This 
was  not  a  contract  which  had  been  executed, 
and  under  which  the  material  had  been  re- 
ceived and  retained  bj  the  purchaser,  and 
who  was  suing  for  damages  for  breach  of 
warranty,  nor  was  it  a  contract  whldi  had 
been  executed  and  where  the  material  had 
been  returned  by  the  respondents,  who  thus 
rescinded  the  contract.  This  was  an  execu- 
tory contract  where  the  respondents  had  re- 
fused to  accept  the  material  as  not  complying 
with  the  contract  and  are  mlng  for  dam- 
ages for  failure  to  famish  the  proper  mate- 
rial. 

[2,  S]  The  authorities  dlatlngulBhlng  the 
measure  of  damage  in  these  different  forms 
of  action  are  numerous,  but  the  distinction 
Is  probably  best  made  In  the  note  to  our 
case  of  Houser  &  Haines  Mfg.  Co.  t.  McEay. 
63  Wash.  837,  101  Pac.  894,  contained  In  27 
U  R.  A.  (N.  8.)  where  tte  fdlowtng 
language  occurs: 

'^t  is  well  settled  that,  where  a  purchaser 
T«EiBMs  to  accept  property  tendered  to  him 
under  an  executory  contract  of  purchase,  on 
the  ground  that  such  contract  does  not  comply 
with  the  warranty  or  with  the  contract  in 
general,  If  the  seller  fails  to  tender  property 
that  does  comply  with  the  contract,  the  pur- 
chaser may  recover  whatever  he  has  paid  np<Hi 
tibe  purchase  price,  and  also  damages  for  the 
breach  by  the  seller  of  bis  contract  to  fmoiA 
prcqiter^  of  a  certain  description.  Munford 
Eevn.  109  Sy.  246,  68  S.  W.  708;  Idesl 
Wrench  Co.  v.  Garvin  Mach.  Co.,  66  App.  DiV. 
235,  72  N.  T.  Supp.  662,  affirmed  without  oplo- 
ion  In  181  N.  T.  578,  74  N.  E.  1118;  Sklarsky 
T.  Marine  Mfg.  &  Supply  Co..  33  Misc.  Sep.  761, 
67  N.  T.  Snpp.  897;  Khea  Thielens  ImpIemAt 
Co.  V.  Racine  Malleable  &  Wrought  Iron  Co., 
88  HL  App.  463;  Azemar  v.  Casella,  L.  B.  2 
C  P.  481,  28  Edk.  Bui.  Oas.  441. 

"It  is  not  intended  to  conirider  this  iinestion 
vt  length,  and  no  attempt  to  gather  the  cases 
eonsidering  the  same  lias  been  made.  The 
question  Involves  an  entirely  different  prindple 
of  law  than  that  involved  where  the  purdiaaer 
haB  reBcinded  or  repudiated  the  contract  of 
purchase  for  breach  of  warranty,  as  in  such  a 
case  he  terminates  the  contract,  and,  tiaving 
terminated  the  contract,  be  could  not  assume 
the  inconsistent  [HMition  of  also  seelcing  dam* 
ages  for  its  breach;  such  damages  being  en- 
tirely different  from  damages  which,  under  spe- 
del  drcamatanees,  may  be  Incident  to  the  re- 
edsslon  of  the  contract.  Where,  however,  as  in 
the  last-cit»d  cases,  the  pnrdtiaser  ddes  not 
resdnd  the  contract,  bnt  merely  refnses  to  re- 
ceive the  property  tendered  fcv  the  seller  as 
complying  therewith,  he  does  not  thereby  ter- 
minate the  contract,  and  may  maintain  an  action 
to  recover  whatever  be  has  paid  thereon,  as 
well  as  for  damages  growing  out  of  the  breadi. 

'This  distincttea  was  made  in  Pimteney- 
UitcbeU  Mfg.  Oo.  v.  T.  O.  NorthwaU  Co.,  66 
Nebw  6,  91  N.  W.  863,  wherein  on  this  point  the 
court  ssid:  'Bnt  it  seems  to  us  that  in  this 
argument  there  Is  a  failure  to  distinguish  be- 
tween a  refusal  to  accept,  or  a  return  or  offer 
to  return  goods  not  corresponding  to  the  war- 
ranty, and  a  resciasiaa  of  Oi»  contract  of  sale. 


and  between  an  action  fbr  breach  of  warranty 
and  one  for  breach  of  contract.  Such  failure 
renders  the  argument  confusing.  In  this  case 
thore  was  a  contract  between  the  parties 
wherein  the  plaintiff  was  bound  to  deliver  to 
the  defendant  goods  warranted  to  be  of  a  cer- 
tain quality.  According  to  the  finding  of  the 
iary,  as  performance  of  its  part  of  the  con- 
tract, the  plaintiff  tendered  goods  of  an  inferior 
quality.  The  defendant  had  the  option  to  ac- 
cept them  and  rely  on  the  warranty,  or  to 
refuse  them.  Its  Section  to  adopt  the  latter 
course  would  not  necessarily  result  in  a  rescis- 
sion of  the  contract,  nor  in  a  release  of  the 
plataitiff  from  its  didigatioa  to  perform  its  part 
of  the  a>ntraet  according  to  its  terms.  On  its 
failure  thus  to  perform  Its  part  of  the  con- 
tract, there  resulted  a  breach  of  contract.  In- 
dependent of  a  breach  of'  the  warranty,  for 
which  it  is  answerable  in  such  damages  as 
would  reasonably  be  in  contemplation  of  the 
parties  as  a  result  of  such  breacdi  when  the 
contract  was  made. 

"On  the  same  subject  In  Tompkins  v.  J.  &  B. 
Lamb,  121  App.  Div.  866,  106  N.  Y.  Supp. 
6,  affirmed  without  ophdon  in  196  N.  Y.  618. 
88  N.  B.  1138.  it  was  said:  *Whfle  there  are 
some  dicta  in  the  books  which  give  to  a  ven- 
dee, upon  an  executory  sale,  the  choice  be- 
tween  two  remedies  oidy,  either  a  hreadi  of 
warranty,  if  one  exist,  or  an  action  upon  a 
rescinded  contract,  the  law  is  well  settled  that 
there  is  a  third  right  of  action  whldi  such  a 
vendee  may  have,  to  wit,  an  action  for  a  breach 
of  the  contract  to  furnish  the  property  'con- 
tracted for.  In  that  case  tbe  property  attempt- 
ed to  be  furnished  is  rejected  as  not  in  accord- 
ance with  the  contract  Is  an  action  as  upon 
a  rescinded  contract  tbe  vendee  can  recover 
only  the  purchase  price  paid;  in  an  action, 
however,  as  for  a  breadi  of  contract,  the  vendee 
is  entitied  to  recover  the  value  of  Us  con- 
tract, which  includes  not  only  the  purdiaae 
price  paid,  bat  also  the  worth  of  his  contract 
over  and  beyond  such  pnrdiase  price.'" 

'  See,  also,  First  Church,  etc.,  v.  Southern 
S.  &  C,  Co.,  76  Wash.  367, 136  Pac.  127;  Sev- 
ier v.  HopMns,  101  Wash.  404,  172  Pat  D50; 
Harrild  V.  Spokane,  etc.,  192  Pac.  1. 

This  rule"  distinguishes  the  coses:  Baker 
V.  Bobbins,  51  Wash.  467,  99  Pac.  1 ;  North- 
em  Mercantile  Co.  v.  Schultz,  66  Wash.  393, 
105  Paa  850;  Dickinson  Fire,  etc..  Brick  Co. 
V.  Crowe  &  Co.,  63  Wash.  550, 116  Pac.  1087 ; 
Noble  V.  Olympla  Brewing  Co.,  64  Wash. 
461,  117  Pac.  241,  36  L.  B.  A.  (N.  S.)  467  f 
Elake-Butherford  Farms  Co.  v.  Holt  Mfg. 
Co.,  70  Wash.  192,  126  Pac.  418 ;  Thompson 
V.  Rhodehamel,  71  Wash.  24,  127  Pac.  572; 
Holt  Mfg.  Oo.  V.  Strachan,  77  Wash.  380, 137 
Pac.  1006;  Connor  &  Groger  v.  Forest  Mills, 
Ltd.,  108  Wash.  468,  184  Pac.  319. 

Exceptions  were  taken  to  the  refusal  of 
the  court  to  give  certain  requested  instruc- 
tions and  to  the  giving  of  certain  Instruc- 
tions and  to  tbe  admission  and  exclusion  of 
evidence.  We  find  no  sufficient  merit  In  any 
of  these  exceptions  to  warrant  reversing  the 
case.  If,  In  the  narrow  and  tedmlcal  sens^ 
some  minor  errors  may  have  cr^t  Into  th« 
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trial  of  thla  case  which  was  protracted  and 
Involved  and  called  for  bo  much  expert  testi- 
mony, not  one  of  them  was  prejudicial  or 
sufficiently  Important  to  entitle  appellant  to 
a  reversal. 
The  Judgment  Is  affirmed. 

PABKBB,  O.  J.,  and  BRIDGES,  FUU^ER- 
TON.  and  HOLCOUB.  3J^  concur. 


JAMMIE  V.  ROBINSON  at  al.  (N*.  15961.) 
(Supreme  Gonrt  of  Washinston.  Jon.  24, 

mi.) 

1.  Fraai  «s»l7-MieBoe  iy  eeller  of  lease  held 
to  coflstitata  adoption  of  false  represe'itatlons 
of  forner  owner. 

Where  plaintiff  wai  present  when  defend- 
ant purchased  the  lease  of  a  motion  picture 
theater  and  heard  misrepresentations  of  the 
lessor  to  defendant  conceniinc  the  receipts, 
and  later,  while  oegotiating  with  defendant  for 
a  purchase  of  the  same  lease,  the  defendant 
referr^  to  the  time  of  the  sale  to  him  and 
stated,  "So  you  understand  all  the  conditions," 
the  defendant  thereby  adopted  the  representa- 
tions made  by  the  former  owner. 

2.  CoDtracts  «=332— Letters  aad  teioirans  eoo- 
stltoted  no  oootraot  urtoro  wiittea  ooatraet 
eoatamplated. 

Where  parties  contemplated  a  formal  and 
complete  written  contract,  letters  and  tele- 
grams concerning  the  conations  of  the  contract 
could  not  eonstitate  a  complete  contract 

3.  Fraud  «=»64(  I )— Fraad  of  seller  of  lease 
of  motlOB  pletsre  theater  held  for  Jary. 

In  an  action  by  a  purchaser  of  a  lease  of 
a  motion  picture  theater  to  recover  money 
pidd,  whether  the  defendant  was  guilty  of  mis- 
'  representation  and  deceit  held  for  the  jury.  • 

4.  Fraud  <^59  ( I  )~M0Rey  paM  nay  be  roeov- 
ered  is  aotion  for  deoelt 

In  an  action  by  a  purchaser  of  a  lease  of 
a  motion  picture  Uieater  on  ground  of  misrep- 
reseotation  and  deceit,  the  rule  that  the  meas- 
ure of  damages  is  only  the  difference  between 
the  actual  value  and  value  aa  represented  is 
to  be  applied  In  order  to  give  the  injured  pur- 
chaser the  benefit  of  hla  bargain  and  allow  the 
highest  measure  of  damages  to  which  he  is 
entitled,  but  does  not  predude  the  recovery  of 
moneys  paid  under  the  contract  where  no  other 
benefits  o^  the  bargain  are  claimed  or  are  al- 
lowed. 

5.  Fraad  «a>59(l)— Moaey  paid  for  lease  held 
properly  recovered. 

In  an  action  by  the  purchaser  of  a  lease 
of  a  motion  picture  theater  to  recover  money 
paid  to  defendant  on  ground  of  misrepresenta- 
tion and  deceit,  the  court  properly  permitted 
plaintiff  to  recover  money  paid  to  defendant  to 
repay  defendant  for  money  deposited  witii 
film  exchanges  and  for  rent  for  the  last  two 
moutliB  of  the  lease,  although  plaintiS  had  been 
ejected  by  owner. 


Department  2. 

Appeal  from  Superior  Court.  Spokane 
County. 

Action  by  W.  J.  Janunle  against  F.  B.  BoUn- 
son  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

F.  M.  Goodwin,  of  Spokane,  for  appellanta 
Bobertson,  MiUer  &  Bobertson,  ttf  Spokane 
for  respondent 

HOLCOMB,  J.  The  second  amended  com- 
plaint, on  which  this  cause  was  tried,  alleged 
that  defendant  F.  B.  Robinson  made  certain 
false  and  fraudulent  representations  on  which 
I^intlfl  relied  as  to  a  motion  picture  theater 
In  Ellensburg,  Wash.,  known  as  the  Isla 
Theater,-  namely:  That  be  (Robinson)  had 
procured  the  consent  of  MUlle  B.  Sayles  to  an 
assignment  and  lease  of  the  theater,  when, 
in  fact,  she  had  not  consented  thereto;  that 
the  moving  picture  business  of  the  theater 
was  netting  $250  to  ¥300  per  month;  that  the 
daily  receipts  did  not  run  less  than  from  $S0 
to  $7Q;  that  defendant  knew  Qiese  statemoitii 
to  be  false  and  untrue. 

Plaintiff  demanded  to  recover  the  amount 
paid  on  the  written  contract  to  defendant, 
namely,  $846.70,  with  Interest  thereon  from 
the  date  of  the  contract  The  complaint 
further  alleged,  in  effect  that,  on  or  about 
Jbne  11,  1017,  plaintiff  was  ejected  from  tlie 
Isls  O^eater  by  MUlie  B.  Saylea,  the  owner 
thereof. 

A  second  cause  of  action  set  up  in  the  sec- 
ond amended  complaint  demanded  damages 
in  the  sum  of  $300  on  account  of  loss  in  the 
ofbratlon  of  the  picture  show  during  the 
period  plaintiff  had  It  from  March  6  to  June 
10  or  11,  1917.  Bnt  this  cause  of  action  was 
withdrawn  from  the  jury  upon  an  instruction 
that  plaintiff  could  not  recover  thereon. 

Defendants,  in  answer  to  the  second  amend- 
ed comfdaint  admitted  that  they  received 
$846.70  from  plaintiff  on  account  of  the  pur- 
chase price  of  the  assignment  of  the  lease  of 
thr  moving  picture  business  referred  to  In 
the  complaint,  but  denied  that  defendant  Rob- 
inson made  any  fraudulent  representatlooa 
ta  connection  with  the  assignment  of  the 
lease  and  the  sale  of  the  moving  picture 
business  to  plaintiff,  and  denied  that  Millie 
B.  Sayles  refused  her  cons^t  to  the  assign- 
ment of  the  lease  from  Robinson  to  plaintiff; 
and  set  up,  by  way  of  counterclaim  and  cross- 
complalot,  that  plaintiff  agreed  to  pay  the 
sum  of  $1,396.70  for  the  assignment  of  the 
lease  and  the^Hirchase  of  the  moving  picture 
business  referred  to,  setting  out  the  agree- 
ment In  full;  and  alleged  that  he  had  paid 
only  the  sum  of  $846.70  and  that  a  balance 
was  doe  of  $523.60  on  account  of  the  agreed 
purchase  price.  They  further  alleged  that 
plaintiff  agreed  to  pay  defmdant  the  rental 
of  the  theater  for  the  months  of  March  and 
April  to  May  8,  1917,  as  it  became  due,  de- 
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fendant  baring  paid  the  rental  In  advance; 
mch  rental  being  the  sum  of  $115  per  month 
for  each  of  those  monfha,  making  a  total  of 
$290.  no  part  of  which  has  been  paid.-  They 
set  up  a  further  «econd  cause  of  action  and 
croea -complaint  upon  a  promissory  note  ex- 
ecuted by  Jammie  and  his  wife  to  Bobinson 
for  9120.  Por  r^ly  to  the  eounterclftlm  and 
cross-complaint,  i^lntifl  denied  all  the  alle- 
gations contained  therein,  except  the  execu- 
tion of  the  memorandum  agreement  referred 
to  by  defendants  In  paragraph  1  of  their 
counterclaim  and  cross-complaint. 

Upon  these  Issues  the  cause  went  to  trial 
before  the  court  and  a  Jury. 

Appellants  make  ten  assignments  of  error, 
five  of  which  were  determined  In  the  submis- 
sion of  the  cause  to  the  jury  In  favor  of  ap- 
pellants under  the  following  instruction: 

"The  plaintiff  alleges  and  claims  as  a  fraod- 
nlent  representation  that  the  defendant  Kobin- 
Bon  told  him  that  he  would  procure  the  con- 
sent of  Mrs.  Sayles  to  the  assignment  of  the 
lease  from  him  (Robinson)  to  the  plaintiff, 
Jammie.  But  I  efaarse  yovvthat  as  a  matter 
of  law  this  la  not  a  fraudulent  represeDtation, 
heeauB*  the  plaintiff,  Janunle,  was  not  injured 
by  it,  even  thoagh  it  was  made,  inasmuch  as 
he  became  the  possessor  and  owner  of  the 
lease  and  the  moving  picture  business  when 
he  became  the  occupant  of  the  ptemlses  with 
the  knowledge  of  Mrs.  Saylea." 

There  la  no  need  of  further  discussion  of 
those  claims  of  error  arising  upon  the  ruling 
upon  a  motion  to  strike  a  paragraph  of  the 
second  amended  complaint  and  permitting 
respondent  to  amend  a  paragraph  thereof, 
OTerruUng  appellants'  objection  to  and  ad- 
mitting evidence  of  an  alleged  eviction  from 
the  theater,  and  refusing  to  give  ai^Uants* 
requested  instructions  numbered  S  and  7. 

The  court  gave  proper  instructions  to  the 
jury  upon  the  questions  of  fraud  and  deceit 
and  the  quantum  of  proof  necessary  to  enable 
one  to  recover  upon  such  allegations,  and, 
after  a  careful  examination  of  the  instruc- 
tions and  the  requested  Instructions  of  ap- 
pellants  that  were  refused,  we  can  find  no 
error  in  the  Instructions  given  or  In  rejecting 
any  of  the  instructions  requested,  if  the  case 
was  a  proper  one  to  go  to  the  jury  at  all. 

The  court  gave  very  clear,  concise,  and 
correct  instructions  to  the  ^ect  that  the 
basis  of  respondent's  action  is  fraud;  that 
the  fraud  which  gives  rise  to  an  action  of 
deceit  exists  where  a  person  makes  a  false 
representation  of  a  material  fact  susceptible 
of  knowledge,  knowing  It  to  be  false,  or  as 
of  his  own  knowledge,  when  he  does  not 
know  whether  It  Is  true  or  false,  with  inten- 
tion to  Induce  the  person  to  whom  it  was 
made.  In  reliance  upon  It,  to  do  or  refrain 
from  doing  something  to  his  pecuniary  hurt, 
when  such  person,  acting  with  reasonable 
prudence,  is  thereby  deceived  to  so  do  or 
re^ln  from  dobog,  to  hU  damage. 

nte  Jury  were  also  told  that  In  Gases  of 


this  kind  die  proof  required  to  sustain  su<A 
allegations  of  dec^t  or  fraud  must  be  clear, 
cogent,  and  convhidng;  that  fraud  Ls  never 
presumed.  They  were  told  that  the  material 
auctions  of  deceit  and  fraud  involved  in 
respondent's  complaint  were  these:  (a)  That 
the  appellant  r^resented  that  the  moving 
picture  business  was  netting  him  (Robinson) 
from  $250  to  $300  per  month;  (b)  that  be  rep* 
resented  that  the  dally  receipts  did  not  run 
less  than  $80  to  $7S. 

The  jury  were  then  told  that  they  must  t>e 
convinced  under  the  rule  as  to  the  nature 
and  quantity  of  innot  required:  First,  that 
the  defendant  made  one  of  the  representa- 
tions to  plaintiff  above  enumerated  as  a  fact, 
as  distinguished  from  the  mere  expression  of 
an  opinion;  second,  that  one  or  more  of 
such  representations  were  false;  third,  that 
the  defendant  knew  It  to  be  false  or  made  It 
recklessly  of  his  own  knowledge  when  he  did 
not  know  whether  It  was  false  or  true; 
fourth,  that  such  representation  was  made 
with  the  Intention  of  inducing  [daintiff  to 
purchase  the  moving  picture  business;  fifth, 
that  plaintiff,  acting  with  reasonable  pro- 
dence,  relied  upon  such  representations  and 
was  thereby  deceived  and  induced  to  pur- 
chase the  moving  picture  business,  and  that, 
with  regard  to  the  element  of  reliance,  the 
representation  must  havte  been  the  cause 
which  directly  and  proximately  Induced  plaln- 
tur  to  purchase  the  picture  show  business, 
that  Is.  the  cause  without  which  he  would 
not  have  purchased;  sixth,  .that  plain  till 
bought  the  moving  picture  business  to  his 
pecuniary  damage. 

The  Jury  were  also  told  that  fraud  cannot 
be  based  on  mere  expression  of  opinltm,  and 
that  a  party  who  makes  an  Independent  ex- 
amination or  investigation  as  to  any  propertr 
or  business  Is-  bound  thereby  and  cannot 
charge  another  with  fraud  as  to  any  fact  or 
matter  coming  within  the  scope  of  such  ex- 
amination or  Investlgatitm;  and  that.  In  such' 
case,  the  parties  are  upon  equal  ground  and 
their  own  judgment  must  be  their  guide*  in 
coming  to  conclusions. 

They  were  instructed,  however,  that,  even 
though  plaintiff  may  have  made  an  independ- 
ent Investigation  of  the  business  of  the  Isls 
Theater,  this  would  not  deprive  him  of  the 
right  to  rely  upon  representations  of  fact 
made  to  him  by  the  defendant,  which  may 
have  been  difficult  to  ascertain  by  investlga-' 
tion,  and  in  relation  to  which  the  defendant 
may  have  had  better  means  ot  knowledge 
than  the  plaintiff. 

The  court  also  instructed  that  when  one 
person  states  to  another  bis  opinion  as  to 
the  value  of  any  property  merely  as  his  opin- 
ion, not  as  a  fitct  that  he  knows  to  be  true, 
then  the  person  to  whom  such  opinion  la 
stated  in  this  mannw  has  no  right  to  rely 
upon  such  oidnlon,  bat  must  exerdee  bis  own 
Judgment. 

13ie  jury  were  Instructed  that  If  they  found 
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for  the  ^alndff'to  aUow  him  the  Bom  that 
he  paid  for  the  bnslnesB,  to  wit.  $846.70^  with 
Interest  at  the  rate  of  6  per  cent,  per  annum 
from  the  date  of  payment  nntll  the  date  of 
the  verdict.  They  were,  however,  farther 
Instructed  that,  plalntUC  having  admitted  the 
execution  of  a  iwomtssory  note  for  $120, 
they  should  find  for  the  defsidants  In  that 
aom,  with  Interest  at  the  rate  of  8  per  cent 
per  anntun  from  April  IS,  1917,  even  though 
they  should  And  for  the  plalntlfE  on  his  cause 
of  action  and  deduct  it  from  the  amount  of 
recovery  for  the  plaintiff. 

The  jury  foimd  for  the  plalntUf  and  fixed 
bis  recovery  at  the  sum  of  $838.86  and  costs. 

During  the  trial,  appellants  objected  to  the 
admission  in  evidence  of  alleged  verbal  repre- 
sentations of  appellant  F.  B.  Robinson  made 
in  EUensbnrg  on  or  about  March  6  or  6, 1917, 
and  thereafter,  as  to  the  earnings  and  bual- 
sees  of  the  Isls  Theater,  and  demanded  an  in- 
struction to  the  effect  that  the  undisputed  evi- 
dence In  the  case  established  the  fact  that  by 
correspondence  and  telegrams  passing  be- 
tween TeqKmdent  and  appellant  Robinson, 
prior  to  the  execution  of  the  formal  contract 
ta  Harcii  S,  1917,  reqrandent  had  contracted 
to  buy  appellant's  Interest  in  the  Isis  Theater 
and  lease  therefore  at  an  agreed  price  and  n^ 
on  terms  substantially  embodied  In  the  formal 
contract,  and  that  respondent  became  thereby 
obligated  to  OKiclude  such  purchase  by  malt- 
ing the  payments  and  executing  the  later  con- 
tract, and  his  failure  so  to  have  dwe  would 
have  rend»ed  him  liable  In  damages  to  the 
appellant;  that  no  mlsr^resfflitations  alleged 
by  respondent  In  hla  complaint  could  be  con- 
sidered as  affecting  the  validity  of  the  con- 
tract of  March  5, 1917,  which  respondent  was 
reqaired  by  his  agreement  to  make  substan- 
tially in  the  form  In  which  It  was  executed. 
The  court's  rulings  in  admitting  the  testi- 
mony above  mentioned  and  refusing  the  In- 
Btmction  above  quoted  presents  the  most  diffi- 
cult question  in  this  case. 

The  situation  under  tlw  ftuito  In  tills  case 
wav  somewhat  peculiar. 

Robinson  had,  in  January  of  the  same  year, 
purdiased  this  same  theater  and  its  business 
from  (me  Banmgartner,  who  had  operated  it 
for  some  time  theretofore.  At  the  time  he 
was  negotlatihg  for  the  purchase  from  Baum- 
gartner,  Mrs.  Jammie,  wife  of  respondent, 
and  who  conducted  most  of  the  o(»re8pond- 
oioa  between  respondent  and  appellant,  was 
present  and  knew  of  the  representations  made 
by  Baun^rtner  to  Robinson  and  of  the  con- 
summation of  the  negotiations  In  the  pur- 
cliase  by  Robinson  of  the  theater  business. 
She  had  gone  tb^e  herself  In  answer  to  an 
admtlsement  that  had  been  published  in  the 
Spokane  Spokesman-Bevlew  for  a  prospect- 
ive purcha^r  by  Baumgartner,  but  when  she 
got  there  she  found  Robinson  already  nego- 
tiating. She  knew  Hmt  Baumtartnec  made 
certain  r^wesentations  as  to  the  receipts 
and  disbursements  and  net  profits  of  the  the- 


ater, and  to  her  they  must  have  been  quite 
attractive,  as  they  were  to  Boblns<m,  for. 
In  the  next  month,  February,  ahe  being  in 
Spokane  and  Rcrislnson  In  Ellensburg  operat- 
ing the  theater,  she  wrote  or  caused  to  be 
written  a  letter  over  the  name  ol  her  hus- 
band to  Robinson  at  Blloisburft  Inqairlog  If 
the  theater  were  for  sale,  to  wUdi  ha  n- 
l^led,  OD  F^raaxy  21,  as  follows: 

"Some  of  your  people  were  here,  I  beHeve^ 
about  the  time  I  purdiaBcd  from  Mr.  Baumgart- 
ner, so  you  understand  all  the  conditions.  1 
paid  Mr.  Baumgartner  $7S0  tor  the  assignment 
of  his  lease,  and  in  addition  all  his  advanoea  (or 
rent  and  for  film  service.  1  will  accept  fl,000 
for  a  similar  assignment,  purchaser  to  repay 
in  a'Sdition  all  amounts  prepaid  for  rent  and 
lilm  service  beyond  the  date  of  my  surrender 
ot  possession.  I  add  the  $200  to  what  I  paid 
to  cover  expenses  to  which  i  have  been  put  in 
making  the  purduuw,  advancing  the  buataiess 
and  some  few  siuipUes  added.  If  interested 
wire  or  write  by  return  mail." 

On  February  23,  respondent  Crom  Spokane 
replied  to  BohlDspn  as  follows: 

"Becdved  your  letter  this  morning,  and  have 
read  over  your  proposition.  Will  state  that 
ve  were  over  at  the  time  you  purchased  the 
Tsis  Theater.  Now  what  we  would  like  to 
know  Is  this,  would  you  consider  it  on  terms? 
If  so,  we  could  give  $500  cash  and  $100  month- 
ly. Of  course  we  could  pay  rent  of  fflma  and 
would  like  to  know  if'yon  had  to  make  a  de- 
posit of  $3S0  to  owner  of  building,  and  would 
we  liave  to?  Kindly  state  what  improvements 
yoo  have  made,  and  state  if  those  machines  be- 
long to  the  building  or  the  purdiaserf  and 
oblige." 

On  February  25,  Robinson  replied: 

''Replying  to  your  favor  of  the  23d  at  first 
onportunity,  will  say  that  1  would  accept  $500 
cash  which  yoo  offer,  and  balance  $100  pit 
mouth  If  balance  Is  secured  by  signers  or  oth- 
erwise, BO  that  I  could  bank  the  notes.  I  paid 
all  cash  to  Baumgartner,  you  know, 

**Zes;  I  had  to  pay  $200  on  rent  to  apply  on 
laat  montiis  of  lease  and  yon  would  have  to  do 
so.  Of  course  this  is  so  much  rent  paid  and 
leaves  over  two  months  at  the  end  of  the  year 
on  which  you  have  no  rent  to  pay. 

"The  improvements  I  have  made  consist  only 
of  some  kalBomining,  linoleum,  new  boards, 
ptinted  matter,  signs,  etc.  The  machines  b<- 
loLg  to  the  building  along  with  the  equipment, 
wiring,'  seats,  scenery,  etc. 

"It  would  cost  you  several  thousand  dollars 
to  buy  the  equipment  otfaerwlse.  and  it  Is  cheap- 
er and  better  not  to  own  it  since  you  can  rent 
it  BO  cheaply.  I  sbali  await  your  prompt  reply, 
as  if  I  am  to  sell  to  you  I  desire  to  make  other 
arrangements.   •   •   • " 

On  February  27,  at  1:40  p.  m.,  respondent 
wired  Robinson  at  Ellensburg: 

"Can  pay  $500  and  $250  rent;  do  not  want 
to  sign  note  for  balance.  Will  si^n  contract 
to  pay  $100  monthly.   Answer  today." 

On  the  wma  day,  at  4:50  p.  appellant 
wired: 
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''Win  accept  jam  oiler.  AdrlM  date  vt  yam 
arrival  here." 

On  February  27,  txom  Spokane,  respondoit 
replied  as  taXUnmt 

"Got  your  message  at  6;S0  tonight,  Bo  will 
answer  at  once.  Now  it  will  he  a  few  days  be- 
fore I  can  come,  as  my  home  la  in  Wbitefish, 
Montana.  I  am  leaving  lot  there  tonifht  to 
get  oar  trunk,  as  we  were  just  in  ^okane  on 
a  visit,  as  my  wife  has  been-  to  see  Mr.  Baum- 
gartner  when  she  was  there,  ao  hold  bargain 
open,  as  I  will  be  there  aa  mod  aa  possible.'* 

Appellants  contend  that  tlwse  letters  and 
telegrams  constitute  on  nneqniTOcal  ofCer  and 
acceptance  of  all  the  terms  of  the  ctmtract 
stated,  and  that  they  show  that  respondent 
had  made  an  independent  Investigation  and 
that  Mrs.  Jammle,  the  vlf6  of  respondent, 
had  the  same  data  as  R(Alnson. 

When  respondent  dosed  his  case,  appel- 
lants dialloiged  tbe  sufBcleney  of  his  evl- 
daice  and  moved  for  an  Instructed  verdict 
fbr  appellnnts,  and  npon  appellantiT  counter* 
claim  for  tbe  balance  due  under  the  contract, 
for  the  $230  advanced  as  rent,  and  the  flSO 
due  on  the  note.  These  motions  were  de- 
nied, although,  in  submitting  the  case  to  the 
Jury,  the  court  directed,  as  heretofore  stat- 
ed, a  verdict  for  appellants  on  the  |120  notew 
This  denial  of  the  challenge  to  the  evidence  Is 
set  up  as  error. 

Aiipellants  contend  that  respondent's  evi- 
dence cleanly  showed:  First,  that  a  contract 
was  made  and  entered  Into  by  correspond- 
CTce;  second,  that  the  negotiationa  were 
opened  by  respondent  Jammle  on  February 
19,  at  which  time  appellant  had  been  In  poe- 
sesslon  but  a  shmt  time;  third,  that  appel- 
lant had  made  no  r^resottattons  whatever 
as  to  tbe  moving  picture  business  up  to  tbe 
time  req;Kuidenf  s  offer  was  accepted ;  fourth, 
ttiat  respondent  had  conducted  an  Independ* 
ent  Invdstlgatloii  of  the  moving  picture  busi- 
ness about  the  time  Robinson  purchased  it, 
and  that  Mrs.  Jammle,  the  wife,  acting  for 
respondent,  obtained  all  ber  information  from 
Baumgartner,  who  soppUed  ber  with  the 
information  as  to  tbe  earnings  of  the  the- 
ater; that  re^bdent  relied  upon  Baumgart- 
ner's  statements  of  tbe  earnings  of  the  the- 
ater wben  tbe  contract  with  Robinson  was 
closed  by  wire;  that  all  this  information  was 
fnade  known  to  respondent  and  he  possessed 
the  same  information  as  Robinson  as  to  tbe 
earnings  of  tbe  theater;  fifth,  that  no  pay- 
ments beyond  $846.70  were  ever  made  on  the 
coiftract  by  respondent  and  there  was  a  bal- 
ance doe  antellant  of  $550 ;  sixdi,  that  ap- 
pellant paid  $280  rent  from  March  0  to  May 
9  in  advance,  which  amount  respondent 
agreed  to  repay,  and  that  such  snm  had  not 
been  repaid.  (Then  follow  several  immateri- 
al assertions  under  the  submission  of  the 
casts  to  tbe  Jury.)  And;  ttnaily.  it  Is  con- 
tended that  there  was  no  Aange  In  the  writ- 
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ten  contract  over  those  oontalned  In  th» 
correspondoice  heretofore  set  out 

On  the.  other  band,  respondent  contends 
that  the  oontenttmi  that  no  representations 
were  made  by  Robinson  prior  to  tbe  execu^ 
tlon  of  the  contract  cannot  be  sustained. 
It  is  conceded  that  Mrs.  Jammie  went  to 
Kllensburg  at  about  the  time  Robli^n  pur- 
chased tbe  theater  from  Baumgartner  and 
inquired  about  the  tb«iter  frcmi  Baumgart- 
ner, and  that  Baumgartner  made  represen- 
tations as  to  its  earnings.  What  Baum- 
gartner represented  la  shown  by  a  statement 
of  what  he  claimed  tbe  earnings  to  be  while 
he  operated  the  theater,  and  Robinson  knew 
what  Baumgartner  bad  represented  to  Mrs. 
Jammie  as  to  those  receipts  and  that  Baum- 
gartner claimed  that  the  average  receipts 
were  $48  a  day,  and,  it  bdng  shown  that  bis 
(Robinson's)  average  receipts,  as  claimed  by 
him,  were  <mly  |28  a  day,  be  knew  that  Bau^^ 
gartner's  flgures  were  not  reliable.  Respond- 
ent therefore  ctalms  that,  knowing  that  re^ 
q>ondent*s  wife  had  talked  to  Baumgartner', 
it  was  Robinson's  positive  duty  to  InfOTm 
sp(nident  In  bis  correqiondence  irtth  him  thai 
the  theater  was  not  "MfMT'g  anywhere  neaf 
the  amount  which  Baumgartner  daimed  it 
was  making,  and  that  there  was  imposed  on 
him  the  duty  to  apeak,  and  that  sUence  under 
Butdi  circumstance  was  Jiut  as  fraudnloit  ai 
a  positive  representation  would  have  been, 

12  B.  iO.  L,  818,  is  quoted  as  fcdlows: 

"Bnt  where  a  matter  is  not  eqnally  open' to 
the  observation  of  both  parties  and  is  not  dis- 
coverable by  the  ex^Mdse  of  ordinary  diligence, 
mere  silence  on  the  part  at  the  one  having  the 
knowledge  may  constitute  fraud.  A  reason 
given  for  this  rule  is  that,  since  matters  are 
not  what  thty  appear  to  be  and  the  tne  state 
of  affairs  is  not  discoverable  by  diligence,  de- 
ceit is  accomplished  by  suppression  of  tbe 
truth." 

[1]  Respondent  tiien  contends  that,  slnc^ 
Rpbinton  in  his  . first  reMy  to  the  inauiry  of 
respondokt  referred  to  0»  time  that  Mrs. 
Jammie  wbb  in  EUensburg  about  the  time 
RoUnaon  pnrdwsed  from  Banmgartner,  "So 
you  understand  all  the  cmditions,"  that  * 
aounmtii  to  a  misleading  npresen^tatlon.  It 
:  Is  argued  that  this  statement  w^  in  itself 
suffldfflit  nnder  the  drcwnstances  to  uiake 
appellant's  conduct  fall  outside  o£  the  gen- 
eral rule  that  m«re'  silence  dties.-not  comti- 
tute  fraud.  12  B.  O.  L.  Is  again  quoted  (at 
page  320),  as  follows,  to  support  this  position: 

"Therefore  each  party  to  the  contract  must 
take  care  not  to  say  or  do  anything  tending  to 
impose  upon  the  other.  The  concealment  be- 
comes a  fraud  where  it  is  effected  by  misleading 
aitd  deceptive  talk,  acts,  or  conduct,  or  is  ac- 
companied by  misrepresentations,  or  where,  in 
addition  to  a  party's  silence,  there  is  any  state- 
ment, word,  or  act  on  his  part  which  tends  af- 
nrmatively  to  a  suppression  oC  the  tmth,  or  to 
a  covering  np  or  ^Usguising  oi  ttw  tnth,  or  to 
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a  withdrtwel  or  distraction  of  a  pairtr's  atteo- 
tion  from  the  real  facta;  then  the  line  is  over- 
stepped and  the  concealiaent  becomes  a  fraud." 

Acc^>tliig  the  above  aa  a  conect  statement 
of  thB  law  governing  tbe  matter,  we  are  of 
the  oplnltm  that^  when  Bobinson  referred  to 
the  conditions  represented  by  Baumgartner 
as  to  the  business  of  the  theater  when  Mrs. 
Jammie  was  there,  while  BoMnsrat  waa  ne- 
gotiating wlQi  Baumgartner,  he  adopted  and 
made  them  his  own.  The  Question  then  la 
whether  or  not  the  letters  and  tel^ams  con- 
stitnte  a  completed  contract 

In  McDcmneU  t.  Coeur  d'Alene  Lnmb^ 
Co..  SS  Wash.  485, 100  Fac.  185.  It  was  stated 
tbat— 

"The7  had  agreed  apoo  tbe  main  questioDB, 
va.,  the  land  to  be  logged,  the  price  per  thou- 
sand, and  the  place  of  deIiT«ry  and  time  of  pay- 
ment, and  about  the  time  the  work  was  to  be- 
gin, and  also  tbat  tbe  contract  ehonld  be  rednc- 
ed  to  writing  wherein  the  details  should  be 
stated.  But  while  these  features  had  been 
agreed  upon,  they  had  not  passed  the  stage  of 
negotiations,  because  tbey  bad  not  been  reduced 
to  writing  as  the  parties  contemplated.  Tbe 
rule  in  such  cases  is  stated  in  9  Cyc.  280,  as 
follows:  *Where  parties  are  mere^  n^otiat- 
ing  as  to  the  terms  of  an  agreement  to  be  en- 
tered into  between  them,  there  is  no  meeting  of 
minds  while  such  agreement  is  incomplete 
Thus,  where  they  intend  tbat  their  verbal  ne- 
gotiations shall  be  reduced  *to  writing  as  the 
evidence  of  the  terms  of  their  agreement,  there 
is  nothing  binding  on  them  nntU  the  writing  is 
ezecQted." 

The  conrt  also  said  In  that  opinion: 

"At  most  the  parties  were  negotiating  upon 
the  terms  of  the  agreement  to  be  entered  into 
between  them." 

So  in  tblB  case  It  was  shown  by  the  letters 
themselves  that  the  parties  contemplated  a 
writt^i  cwtract,  and  a  written  contract  was 
drafted  by  Bobinson  himself  and  executed  by 
the  parties. 

In  Stanton  v.  Dmnls,  64  Waab.  85, 116  Pac. 
650,  where  the  dispute  was  whether  there 
was  a  completed  contract  or  an  agreement 
setting  out  some  of  the  terms  of  a  contract 
to  be  entered, Into  later,  and  where  the  writ- 
ings which  had  been  exchanged  ctmtalued  the 
words  "formal  contract  to  follow,"  and  the 
word  "accepted,"  this  court  said: 

"The  face  of  the  writing,  it  is  at  once  ap- 
parent, indicates  tbat  it  was  intended  as  the 
latter  ratlier  than  tbe  former.  After  specifying 
certain  particulars,  it  expressly  provides  that 
a  formtd  contract  is  to  follow.  If  thi^  writing 
itbi^  was  intended  as  the  completed  contract, 
there  would  have  been  no  need  for  this  proviso. 
A  contract  complete  in  itself  does  not  need  the 
sanction  of  another  contract" 

To  the  same  general  effect  is  Chinook  Lum- 
ber &  Shingle  Co.  v.  McLane  Lumber  & 
Shingle  Co^  107  Wash.  587,  1^  Pac  625. 

When  the  parties  met  together  In  £ilens- 


burg,  on  a  Snnday,  Bobinson  advised  defer- 
ring the  matter  of  drafting  a  contract  and 
executing  the  same  until  the  next  day,  and 
sugasested  himself,  a  lawyer,  as  a  eompe^t 
person  to  draw  the  contract. 

[2]  It  seems  thoroughly  apparent,  there- 
fore, that  since  tbe  parties  contemplated  a 
formal  and  complete  contract  they  did  not 
contonplate  that  the  letters  and  tel^rams 
constituted  a  completed  ccntraot  There 
had  been,  therefore,  no  meeting  of  minds 
when  the  parties  met  together  In  EUensburg 
after  the  exchange  of  the  letters  and  tele- 
grams. 

When  they  met  In  EUlensburg,  Bobinson 
showed  respondent  books,  papera.  and  con- 
tracts kept  by  Baumgartno:  and  by  him- 
self, and,  as  respondent's  evidence  toida  to 
show,  repres^ted  that  the  theater  was  cleai^ 
ing  from  9260  to  $300  per  month,  and  tbat  its 
business  was  exactly  as  Baumgartner  bad  told 
Mrs.  Jamml&  TUb  again  connects  the  flrat 
representation  made  ,  by  BoUnson  as  to  the 
conditions  repres^ted  by  Banmgartner  to 
Mrs.  Jammie  with  blmseli  He  admitted  In 
his  own  evidence  that  the  fiieater,  while 
he  was  running  it,  lost  about  $3.60  per  day. 
Instead  of  profiting,  and  that  he  did  not  in- 
form respondent  Uxereot. 

[S]  We  are  therefore  of  tbe  (vihUon  that 
the  case  was  a  propa  case  to  go  to  tbe  Jury 
on  the  questions  of  mlsr^reBentatl<m  and  de* 
celt 

[4]  Appellants  also  attack  the  Instruction  to 
the  Jnry  as  to  tbe  measure  of  damages  which 
permitted  respondent  to  recover  tbe  mmey 
paid  less  the  note  which  he  had  given  to 
BoblnsfHL  Appellants  insist  that  the  proper 
measure  of  damages  in  an  action  such  as  this 
is  only  the  difference  between  the  actual  val- 
ue and  tbe  value  represented ;  citing  Hunt  v. 
Allison,  77  Wash.  68,  137  Pac.  822 ;  Bundc  v. 
McAnlay,  84  Wash.  473, 147  Pac.  33 ;  and  Park- 
hurst  V.  EUiott  108  Wash.  88,  173  PacL  731. 
That  rule  is  applied  in  order  to  give  the  In- 
jured purchaser  the  benefit  of  his  bargain 
and  allow  the  highest  measure  of  damages 
to  which  a  party  is  entitled.  But  it  does  not 
preclude  the  recovery  of  moneys  paid  under 
a  contract  vitiated  by  fraud  where  no  other 
boieflts  of  the  bargain  are  cialmed  or  are 
allowed. 

McBae  V.  Lonsby,  130  Fed.  17,  64  0.  0.  A. 
385;  Warwick  v.  Corbett  106  Wash.  564, 
ISO  Pac.  928. 

Under  the  ctmtract  altered  into,  respond- 
ent paid  appellant  $846.70.  This  was  the 
amount,  with  Interest  from  the  date  of  pay- 
ment, allowed  by  the  trial  court  to  be  re- 
covered upon  the  finding  of  tbe  jury  In  f&vor 
of  respondent  less  the  offset  whidi  was 
made  by  the  court,  of  the  note. 

[5]  Appellant  contends  that  $230  of  this 
amount  should  not  be  allowed  because  it  was 
the  payment  of  two  months'  rent  in  advance 
made  by  aiveUant,  and  the  further  sum  of 
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$146.70,  d^KKAted  wttb  the  film  exchanges, 
because  those  snms  were  sums  for  which  re- 
spondent received  the  benefit.  We  can  see 
no  difference  between  these  sums  and  any  oth- 
er sums  paid  for  the  theater  business.  The 
two  months'  rent  in  advance  had  been  paid 
by  appellant  and  respondent  bad  agreed  to 
repay  it  In  the  contract,  and  so  with  the  sum 
deposited  with, the  film  exchanges.  Tbe  $2S0 
rent  was  for  the  last  portion  of  the  lease  and 
was  on  deposit  with  the  lessor  and  unased  at 
the  time  the  theater  was  given  up,  and  all 
of  these  sums  were  part  of  the  $846.70  paid 
by  respondent  to  appellant  upon  the  execu- 
tion of  the  contract. 

On  June  0,  1817,  respondent  tendered  the 
theater  back  to  appellants  and  the  tenda 
was  refused.  We  de  not  consider  that  ap- 
pellants can  now  claim  recovery  of  the  ad- 
vance payments  of  rent  tw  the  last  months  of 
fbe  lease  to  appeUants,  or  the  deposit  for  film 
exchanges. 

Finding  no  reversible  error,  ttie  Judgment 

is  affirmed. 

MOUNT,  MITCHELL,  and  TOLMAN,  JJ., 
concur. 

.  MAIN,     ooDcura  ta  the  result. 
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Street  rallroais  «»l  17(24)  —  NeillsoMW  of 
tTMk  ewaw  vIohittM  traAe  enHMRiM  la  aet 
reuNdisg  interMetfon  eeater  a  Jury  qaettioi. 

Where  violation  of  a  traffic  ordinance  by  an 
aato  track  owner  in  failing  to  round  the  center 
«f  the  intersection  ot  atreeta  was  not  the  prox- 
imate cause  of  collision  between  the  truck  and 
defendant's  street  car,  plaintiff  owner  is  not 
precluded  as  a  matter  of  law  from  recovery  for 
injuies  to  the  tmdi;  tbe  question  being  one 
of  fact  for  the  Jury. 

Department  1. 

Appeal  fmm  Superior  Court,  mng  County; 
John  M.  Ralston,  Judge. 

Suit  by  Henry  Q.  Boult<m  against  the  City 
of  Seattle,  resulting  in  verdict  for  plaintiff. 
From  order  grantlog  defendant  new  trial, 
plaintiff  appeals,  and  from  order  denying  Its 
motion  for  judgment  non  obstante  veredicto, 
and  denying  directed  verdict  and  nonsuit,  de- 
fmdant  croas-appeals.  Afflnded. 

Fllea  ft  Halverstadt  and  F.  0.  Zteogan,  all 
of  Seattle,  fat  appellant 

Walter  F.  Meier  and  fiwidg  D.  CtAvlii,  both 
of  Seattle,  for  respoiident , 


HOLCOMB,  J.  Plaintiff  sued  to  recover 
damages  for  Injuries  to  his  automobile  tmck 
resulting  when  it  collided  with  one  of  de- 
fendant's street  cars.  The  Jury  returned  a 
verdict  for  plaintiff.  Defendant  thereupon 
moved  for  Judgment  notwithstanding  the  ver- 
dict and  for  a  new  trial.  The  court  denied 
fbe  motion  for  Jndgmrat  notwithstanding  tbe 
verdict  and  granted  the  motlfm  for  a  new 
trial,  upon  the  stated  ground  that.  In  his 
opinion,  the  jury  "took  up  matters  outside 
the  record."  Defendant,  at  the  cobcluslon  of 
plalndff's  case,  moved  for  a  nonsuit,  and  at 
tbe  condnsioQ  of  all  the  evidence  moved  for 
a  directed  verdict;  and,  plaintiff  having  ap- 
pealed from  the  order  granting  a  new  trial, 
defendant  cross-appealed  trom  the  order 
doiylng  tbe  motion  for  judgment  n.  o.  v.  and 
denying  the  directed  verdict  and  the  nonsuit. 

A  summary  of  the  facts  out  of  which  the 
action  grew  Is  as  follows:  On  and  for  sever- 
al days  prior  to  April  22, 1919,  appellant  bad 
been  engaged  In  hauling  dirt  or  gravel  in  his 
track  from  a  steam  shovel  at  a  point  on  For- 
ty-Fifth Sti«et  Northeast  hi  the  city  of 
Seattle,  for  use  in  the  construction  of  a 
bridge ;  and  on  the  day  in  question,  at  about 
1  (^(^ock  In  the  afternoon,  he  was  driving  his 
truck  north  on  the  east  side  of  Eleventh 
Avenue  Northeast  for  another  load  of  mate- 
rial. His  practice  bad  been,  upon  getting  a 
load,  to  drive  east  on  Bast  For^-Flfth  street 
to  Eleventh  avenue;  thence  south  to  the  ap- 
proach to  tbe  new  bridge  at  Tenth  Avenue 
Northeast.  Returning  In  his  empty  truck  for 
another  load,  he  would  go  north  on  Eleventh 
avenue  and  west  on  Ehst  Forty-Fifth  street 
to  the  gravel  pit.  In  making  these  trips,  he 
passed,  about  every  half  hour,  the  street  in- 
tersectloa  where  the  accident  occurred.  He 
testified  that  he  had  been  accoatoodBd,  as  he 
came  up  Eleventh  avenue,  to  look  betweox 
buildings  across  lota  toward  Bast  Forty-Fifth 
street,  to  see  whetbw  any  street  car  or  anto- 
moWes  were  coming ;  that  Just  before  the  ac- 
cident ooeunred  he  so  located  and  saw  no  car, 
be  at  that  time  being  some  distance  down  on 
Eleventh  avenue;  that  uptm  coming  Into  the 
street  intersection  be  looked  once  more,  this 
time  west  on  JBlast  Forty-itlfth  street,  and  saw 
iL  street  car,  as  he  says,  about  126  or  180  feet 
away;  that  he  was  then  about  80  feet  tetaa 
tile  jfoint  on  ttie  street  railway  tra<^  where 
bis  truck  collided  with  the  street  car  ;  that 
be  assumed  the  car  was  cnning  at  a  normal 
and  l^al  rate  of  speed,  and  that  be  had  suf- 
ficient time  to  crass  In  front  of  It,  and  so  con- 
tinued to  cross  East  Forty-Flftti  street ;  that, 
when  he  was  practically  on  the  street  ear 
tracks  and  It  was  too  late  to  stop,  be  saw  tbe 
ear  approaching  at  an  unusual  rate  of  speed 
and  alniDst  upon  him ;  that  he  "stegwed  on  tli« 
gas,"  but  tbB  ear  strode  tbe  rear  of  his  trudc 
and  tdmed  It  around  10  or  15  feet.  He  was 
tbea  driving  tiw  tmck  at  a  speed  of  ^Kmt  10 
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miles  an  boar.  Tbe  legal  rate  of  speed  for 
the  street  car  was  20  miles  an  hour.  Appel- 
lant claloAi  that  It  was  traveling  at  a  high  or 
UPusual  rate  ot  speed.  Supporttng  this  con- 
tention, appdlaat  attempts  to  show  tbe  rela- 
tive distances  of  the  two  vdbides  fr<sn  tbe 
pohit  of  collision,  and*  having  givw  the  speed 
of  the  truck  as  10  miles  an  hour,  points  to  the 
conclusion  that  tbe  car  most  tberef<n«  have 
been  trav^lng  at  a  rate  of  speed  In  excess  of 
that  permitted  by  the  dty  ordiuanoe,  and 
that  such  violation  of  the  ordinance  was  the 
proximate  cause  ot  tbe  acdd^it.  TTpon  ap- 
pellant's aBsnmptlMi,  the  street  car  had  about 
fonr  times  as  great  a  distance  to  cover,  in  or> 
der  to  reach  the  point  of  collisloQ,  as  did  tbe 
truck,  which  was  approaching  at  a  speed  ot 
10  TcAlea  an  boar.  Tlils  suggests  tbat  the 
street  car  was  approaching  at  a  speed  ct 
About  40  miles  an  boar.  The  street  car  bad, 
however,  oome  to  a  full  stop  at  Tenth  ave- 
nue, the  first  street  west  of  Meventb  avenae; 
and,  when  the  motorman  started  it  again,  be 
testified  tbat  be  "coasted"  the  distance  from 
Tenth  avenae  to  Bleventb  avenae.  Tfa&  mo* 
tonoan  also  testified  tbat  at  no  time  did  bis 
car  travel  faster  than  8  or  10  miles  an  hour 
in  the  block  between  Tenth  and  Eleventh 
avCTues  Just  before  the  coUlsim;  tliat  he 
was  20  or  30  feet  from  the  street  Intersection 
when  be  first  saw  appdlant's  truck  i^proadi* 
Ing  tbe  tracks;  tliat  be  rang  his  beU  and 
slowed  down  the  speed  of  his  car  to  about  6 
miles ;  that  appellant  slackened  tbe  speed  of 
bis  truck,  80  be  (tbe  motorman)  kept  coming; 
that  appellant  then  started  to  go  a  little  fas- 
ter, whereupon  tbe  motorman  reversed  bis 
car  In  an  effort  to  avoid  the  accident;  tbat, 
after  striking  the  truck,  the  street  car  travel- 
ed not  more  than  4  feet  before  coming  to  a 
complete  stop.  The  conductor  corroborated 
the  motorman^a  testinuuiy  in  practicaUT'  ev- 
ety  respect. 

One  Mr.  Crim,  a  disinterested  eyewitness 
of  tbe  accident,  testified  that  Just  prior  there- 
to the  street  car  was  traveling  at  about  8 
miles  an  hour ;  tbat  the  car  was  thai  about 
itB  own  length  (40  feet)  from  the  point  of  col- 
lision, and  tbe  truck  was  not  yet  on  tbe 
tracks,  but  approaching  them  from  a  point 
about  on  a  line  with  the  sidewalk.  This  wit- 
ness, as  well  as  the  motorman  and  tbe  con- 
ductor, testified  tbat  appellant  "cut  the  cor- 
ner," or  failed  to  go  around  the  center  of  the 
intersection  of  tbe  two  streets,  In  compliance 
with  the  dty  ordinance,  as  he  should  have 
d<»ie  in  making  the  tarn  into  East  Forty- 
Ftftb  street,  where  he  intended  to  ga 

Appellant  admitted  a[>on  cross-examination 
tbat  be  could  not  accurately  eetlmate  tbe 
speed  at  which  the  car  was  travdlng,  but 
said. tbat  when  be  got  into  tbe  street  iatet- 
sectiim  be  saw  that  tbe  car  waa  coming  very 
fast;  tbat  be  did  not  realise  tbat  it  waa  com- 
ing so  fast  until  be  got  -verj  close  to  the 
ear  tnck,  and  tte  motorman  began  to  ring 


his  bell;  tbat  be  was  observing  the  car  all 
tbe  tim&  He  also  testified  tbat  be  could  have 
stopped  bis  truck  within  its  own  length,  or 
within  16  feet.  He  was  traveling  up  grade; 
tbe  car  waa  coming  down  grade.  When  ap- 
pellant reached  tbe  sidewalk  line,  bis  truck 
was  a  distance  of  somewhat  more  than  Its 
length  from  the  nearest  rail  of  tbe  track  on 
which  the  car  was  approaching.  If  the  street 
car  were  at  tbat  time  as  far  away  as  appel- 
lant said  he  thought  It  was,  it  would,  as  has 
already  been  remarked,  have  been  traveling 
more  than  40  miles  an  hour. 

Oross-appdlant  cites  the  cases  of  Bembard 
V.  Reeves,  6  Wash.  424,  33  Pac.  873 ;  Larson 
V.  American  Bridge  Co.,  40  Wash.  224,  82  Pac. 
294,  111  Am.  St  Bep.  904 ;  Dyer  v.  Middle 
Kittitas  Irr.  Dlst,  40  Wash.  238,  82  Pac.  801; 
Boe  V.  Standard  Furniture  Ga.  41  Wash.  546, 
83  Pac.  1109;  Palcb  v.  Northern  Pac.  B.  Co., 
82  Wash.  B81,  144' Pac.  919;  Johnston  v. 
Nichols.  83  Wash.  394,  145  Pac.  417;  Devltt 
V.  E^uget  Sound  T.,  L.  &  P.  Oo.,  106  Wash. 
449, 180  Pac.  483, 186  Pa<«.  683,  and  Laurldsen 
V.  Bowden,  Oaszam  &  Arnold,  107  Wash.  310, 
181  Pac.  886,  as  determining  that,  under  such 
facts  as  are  here  shown,  it  should  be  held, 
as  a  matter  of  law,  that  appellant  was  g\A\tf 
ot  such  contributory  negligence  as  to  bar  his 
recovery.  Oross-appellant  further  contends 
that,  under  tbe  facts,  appellant  violated  the 
dty  ordinance  in  falling  to  go  around  the 
center  of  tbe  intersection  of  tbe  streets,  and 
tbat  such  violation  of  positive  law  rendered 
lilm  guilty  of  n^Ugence  per  se,  by  reason  of 
which  he  cannot  recover. 

There  is  nothing  in  the  situation  shown  un- 
der the  facts  in  tbls  case  tbat  renders  tbe 
violation  of  tbe  trafi3c  ordinance  by  appel- 
lant in  failing  to  round  the  cmter  of  tbe  in- 
tersection "of  tbe  streets  tbe  proximate  caosa 
of  tfa«  acddent 

1%ia  case  Is  very  similar  In  its  tftcts  to  tbe 
recent  case  of  Naboora  t.  Gity  of  Seattle^ 
194  Pac.  800,  wherein  we  bold  that  we  coidd 
not  say,  as  a  matto:  ot  law,  ttoA  plaintiff  waa 
guilty  ot  contributory  n^uisence,  but  tbat  the 
same  was  a  question  of  fact  for  tlie  Jary. 

Although  tbe  trial  court  was  sunewliat 
vague  in  tbe  reason  upon  which  be  granted 
tbe  new  tiial,  we  are  of  tbe  opinion  that,  if 
he  tdt  tbe  facts  whidi  he  bad  beard  in  tbe 
trial  were  such  as  to  not  Justify  tbe  verdict 
returned  by  tbe  Jury,  be  could  pn^rly  ezr 
erdse  his  dlsoratton  In  granting  a  new  triaL 
Ooncelvlng  that  tbat  waa  what  the  trial  court 
undoubtedly  intended,  and  ao  more,  and. 
since  the  questions  ot  fact  are  very  (dose,  we 
think  the  trial  oonrt  was  Jtutliled  in  grants 
ing  a  new  trial,  and  wlU  afBrm  the  order 
granting  a  new  trial. 

Afflzmed. 

PABEBB,  a  and  MACKINTOSH  and 
FtJIJiBBTON,  J  J.»  ooncur* 
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peals.  Beveraed  and  remaaded,  with  direc- 
tions to'  grant  now  trlaL 

BUla  &  Snuu^  of  Tacoma,  fW  appellant 
WUUamson,  wnUamsoa  &  rreeman,  ot 
Tacoma  CP*  L-  BtUes,  (tf  Xacoma,  of  counsel), 
for  respondeat. 


HITT  FIREWORKS  CO.  V.  SCANDINAVIAN 
AMERICAN  BANK.    (No.  15892.) 


(Sapieme  Ooott  of  Wadilnfton. 

1921.) 


Jan.  19, 


1.  Banks  and  banking  «=>I53  — Qaneral  rule 
that  title  to  deposited  money  passes  to  bank 
subject  to  exoeptlons;  "speolel  depostt." 

The  general  mle  that,  when  money  Is  de- 
posited, title  passes  to  the  bank,  and  It  becomes 
the  debtor  of  the  depositor  to  snch  extent,  is 
sebjeet  to  exceptions,  one  of  which  ie  that, 
where  money  la  deposited  to  be  used  for  a  par- 
tleolarly  dedgnated  purpose,  the  deposit  is 
"aperial,"  and  title  does  not  pass  to  the  bank, 
whidi  becomes  a  trustee. 

[Ed.  Note.— For  other  definitions,  see  W<ads 
and  Phrases,  First  and  Second  Series.  Spedal 
Deposit.] 

2.  Banks  aad  banklsg  «»134(4)-lf  depesK 
special  to  pay  ohaoks,  baak  ooaid  not  ds- 
fast  olalH  of  payee. 

U  a  deposit  of  money  In  bank  was  special, 
for  the  purpose  of  payint  csrtiUn  cotstandlng 
dieeks  of  the  d^ositor,  and  was  not  general, 
the  bank  had  no  right  to  charge  the  accoimt 
of  the  depositor  with  an  overdraft,  and  thus 
defeat  the  cl«Im  of  the  payee  of  the  checks. 

8.  Banks  aad  banMap  ^sISS-WhsMier  deposit 
Is  speelBl  depends  on  latent;  deposit  «aie 
for  partlcalar  pmpass  Is  "speolal," 
Whether  a  deposit  of  fnnda  in  a  bank  was 
special  or  general  depends  on  the  uoderstand- 
iog  of  the  parties  at  the  time  it  was  made,  and. 
ff  the  deposit  was  made  for  the  particular 
purpose  to  pay  certain  checks  drawn  by  the 
depositor  in  fafor  of  another,  the  deposit  was 
q>eciaL 

4.  Banks  and  banking  iS^)  1 53— Deposit  of  mon- 
ey bold  special  to  pay  certain  checks. 
Peace  Jubilee  company's  deposit  of  receipts 
in  defendant  bank  Acid  a  special  deposit  for  the 
pnrpose  of  paying  checks  given  by  the  Jubilee 
company  to  plaintiff  fireworks  company  which 
bad  n  lien  on  the  reeetpts. 

6.  Banks  and  banking  ^116(3)— Bank  held 
to  have  bad  notice  of  special  deposit  through 
eashler. 

Cashier  of  defendant  bank,  slso  treasurer 
of  Jnbilee  company,  held  to  have  been  acting 
for  the  bank  in  making  a  special  deposit  of  the 
jubllso  company's  money  therein  to  charge  it 
witii-noties  that  the  deposit  was  special  for 
the  pnrpose  of  covering  checks  drawn  to  the 
order  of  plaintiff  company,  the  law  imputing 
to  the  bank,  the  principal,  the  notice  or  knowl- 
edge of  the  agent,  the  cashier,  relating  to  the 
subject-matter  of  the  agency  acquired  by  the 
agent  while  acting  as  such  and  within  the 
scope  of  his  BQthority. 


Department  2. 

Appeal  troax  Superior  Court,  Fleroe  Ooun- 
tj;  W.  O.  Chapman,  Judge. 

Action  by  the  Hitt  Fireworks  Company 
against  the  Scandinavian  American  Bank. 
From  Jndgment  of  dismissal,  plalntUf  ap- 


MAIN,  J.  This  la  an  action  bnm^t  by 
the  Bits  Fireworks  Company  as  plaintiff; 
asalnst  the  Scandinavian  Anierican  Bank  of 
Tacoma  for  damages.  After  the  issaes  were 
framed  t^e  cause  in  due  time  came  oo.  for 
trial  before  the  court  sitting  without  a  Jury. 
At  the  conclusion  of  the  plalntUTs  evidauSB 
a  motion  was  made  by  the  defradant  to 
dismiss  the  action  because  It  was  claimed  that 
a  oue  had  not  be^  made  out  Thlg  moticm 
was  sustained  and  a  Judgment  of  dlsmiseal 
entered.  The  plaintiff  appeals.  The  facts 
may  be  summariaed  as  follows : 

The  Hltt  Fireworks  Company  la  a  corpora- 
tion organized  and  existing  under  the  laws 
of  the  state  of  Washington.   Tbe  Scandl- 
navian  American  Bank  is  a  oorporathm  or- 
ganized under  the  laws  of  this  state  and  is 
conducting  a  banking  busine^  in  the  dty 
of  Tacoma.   The  Northwest  Peace  Jabilee 
Company  was  a  corporation  organised  for  the 
purpose  of  patting  on  a  jubilee  ccAebrathm  In 
the  city     Tacoma  from  June  30  to  July  8. 
1919.  The  Jabilee  grounds  Included  the  Ta- 
coma Stadium  and  certain  grounds  adjacoit 
thereto.  On  Jnne  20, 1910,  the  Peace  Jubilee 
Company  entered  Into  a  written  contract 
with  the  Hltt  Ftrewoiks  Company  whereby 
the  lattnr  was  to  furnish  a  special  fireworks 
display  which  was  to  be  in  the  stsdlum.  This 
contract,  among  other  things,  provided  that 
there  shonld  be  paid  to  the  Hitt  FlrewoAS 
Company  out  of  tiie  first  proceeds  by  tiw 
jubilee  company  from  the  sources  of  revenue 
to  the  exdusl(m  of  all  other  obligations  the 
amount  which  was  due  tiie  fireworks  com- 
pany. On  July  2  the  flreworics  conqmny  had 
not  put  on  any  part  of  Its  program.  The 
president  of  the  omnpany  not  being  satis- 
fied with  the  contract  refu^  to  proceed 
until  he  was  given  further  assnrance  that  fte 
money  which  would  be  due  him  under  the 
contract  would  be  paid  If  the  Show  was  put 
on  as  contemplated.  M.  M."  Og^en  was  treas- 
urer of  the  Peace  Jubilee  Otnnpany  and  also 
cashier  of  the  Somdinavian  American  Bank. 
On  the  afternoon  of  the  day  mentioned  the 
executive  committee  of  the  Peace  Jubilee 
C(mipany  had  a  meeting  at  wUcb  Hr.  Ogden 
and  others  were  present  and  entered  Into 
negotiations  with  tiie  president  of  the  Hltt 
Fireworks  Company,  looking  to  the  adjust- 
ment of  the  questimi  which  had  arisen.  The 
result  was  that  a  reaolutim  was  passed 
which  provided: 

II  •  •  »  The  Hitt  Fireworks  Company  will 
have  a  lien  on  all  moneys  received  at  the  gate 
wUdi  goes  directly  into  tiie  stadium  from  the 
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street,  and  •  farther  Hen'  9i  25  cents  per  capita 

for  idl  persons  passing  from  the  JubUee 

grounds  into  the  stadiam  on  the  nightB  of  July 

2d,  3d  and  4tb;  it  vas  also  understood  by  all 

parties  that  the  Northwest  Peace  Jnbflee. 
•  *  • » 

Tbe  resolution  further  recited; 

"It  vas  nnderetood  that  Mr.  Hitt  would  be 
allowed  to  check  the  receipts  from  the  gates 
leading  ^rect  into  the  stadium  as  well  as  tbe 
namber  of  tickets  representiDg  tbe  people  pass- 
ing from  the  Jubilee  grounds  into  the  stadium 
and  that  amount  received  at  the  gate  leading 
from  the  street  direct  Into  the  stadium  plus  25 
cents  per  capita  for  every  person  passing  from 
the  juUlee  grounds  into  the  stadium  shall  be 
held  in  a  separate  fund  by  tbe  treasurer,  M. 
M.  Ogden,  to  be  applied  on  the  total  amount 
of  the  contract  between  the  Northwest  Peace 
Jubilee  and  Hitt  Fireworks  Company." 

Hr.  Hitt,  was  tbe  president  of  tbe  Hitt 
Fireworks  Company.  After  this  resolution 
was  passed  and  on  tbe  evening  of  Jnly  2, 
the  fireworlfs  company  put  on  its  performance 
in  tbe  stadiam,  likewise  on  die  3d  and  4th. 
On  the  evening  of  tbe  8d,  at  aboat  12  o'dock, 
after  tbe  show  was  over,  the  president  of 
die  fireworks  company  went  to  the  ofDce  of 
Mt.  Ogdoi,  treasurOT  of  the  Peace  Jnbllee 
Company,  and  the  receipts  were  there  as- 
sembled on  the  desk  or  table.  At  this  meet- 
ing Mr.  Ogden  said  to  Hr.  Hitt,  in  effect, 
"Here's  your  money,  how  will  yoa  have  it?" 
To  which  Mr.  Hitt  replied,  "It  is  very  late 
for  me  to  take  that  amount  of  money  In  my 
personal  superriaion  at  this  time  ot  night," 
and  a  check  was  tendered,  which  Hitt  testi- 
fied be  accepted  provided  it  was  good,  and 
he  was  assured  by  Mr.  Ogden  that  the  checks 
would  be  good  when  presented.  The  teatl- 
mony  of  Mr.  Hitt  as  to  what  occurred  on  tbe 
nigbt  of  the  Sd  is  as  fi^lows: 

*'A.  On  the  nii^t  of  the  8d  I  went  fiito  the 
treasurer's  office.  Mr.  Ogden  was  there,  and 
the  money  or  the  receipts  were  laying  there 
on  the  desk  and  the  crowd  was  double  the 
night  of  the  2d.  We  were  both  feeling  pretty 
good.  He  said.  'Here  is  your  money,  how  will 
yon  have  it?"  I  said,  'It  is  very  late  for  me  to 
take  that  sum  of  money  in  my  personal  auper- 
Tlsion«  at  that  time  of  night,'  and  he  tendered 
me  a  check.  I  said  I  would  accept  the  check 
provided  it  was  good-  That  Is  snbstantlally, 
yonr  honor,  tbe  conversation  that  took  place 
on  the  night  of  the  8d. 

"Q.  Did  he  say  whether  the  check  would  be 
good  in  that  conversation;  the  night  of  the  3d 
is  what  I  am  asking  about?  A.  Yea,  he  said 
it  would  be  good;  it  was  good. 

"Q.  After  that  yon  accepted  tiiese  two 
checks?   A.  I  did. 

"Q.  He  had  the  money  there,  the  cash?  A. 
He  did.  •  •  • 

"Q.  To  refresh  your  memory  was  anything 
said  in  that  conversation  about  banking  the 
money  at  all?  *  *  *  A.  He  stated  that  the 
check  would  be  good  or  that  the  check  was 
good,  and  some  further  conversation  was  made 
about  taking  the  money  to  the  bank,  and  rely- 
ing on  the  statement,  or  rather  tbe  committee 


meeting  that  had  been  had,  I  took  Us  word  for 
the  teet  that  tiie  money  would  be  good,  that  tbe 
checks  would  be  good  when  presented." 

The  account  of  tbe  Peace  Jubilee  Company 
was  kept  in  the  Scandinavian  American 
Bank,  of  which  Mr.  Ogden  was  cashier. 
On  the  night  of  the  Sd,  two  checks  were 
given  for  $8,000  each;  the  money  was  tak- 
en by  Mr.  Ogden  and  placed  upon  the  floor 
of  the  vault  in  tbe  bank.  On  the  night  of 
July  4  substantially  the  same  thing  occurred. 
Mr.  Hitt  went  to  the  office  of  Mr.  Ogden, 
the  treasurer  of  the  Peace  Jubilee  Company, 
and  at  that  time  It  was  thought  that  the 
receipts  had  been  abundant  to  take  care  of 
all  expenses,  since  the  attendance  bad  been 
large.  The  money  for  that  performance  was 
there,  and,  as  testified  by  Mr.  Hitt: 

"  *  *  •  The  same  proposition  occurred;  It 
was  impossible  for  me  to  take  tbe  funds  or  in- 
advisable for  me  to  take  funds  in  actual  cash, 
so  they  offered  me  a  check,  which  I  accepted." 

On  this  nlgbt  a  cbeck  was  given  Mr.  mtt 
tor  tbe  flrewoite  ocmipany  for  18,100.  The 
money  was  taken  by  Mr.  Ogden  and  placed 
on  the  floor  of  the  vault  in  tbe  bank.  On  the 
morning  of  the  SOi.  Mr.  BittVent  to  tbe 
bank  tar  the  purpose  of  getting  his  aiecks 
cashed  and  was  advised  that  that  being  a 
holiday  tbey  could  not  be  then  paid;  tbSa 
was  <n  Saturday,  tbe  6tb.  On  Snndi^,  tbe 
etb,  a  namber  of  persons  interested  In  tbe 
show  bad  a  meeting  at  wbidi  was  present 
tbe  attorney  for  tbe  bank  and  Mr.  Ogden. 
At  this  time  it  was  decided  to  tiave  one  of  the 
creditors  garnishee  the  bank.  On  the  morn- 
ing of  the  7th,  wblcb  was  Monday  morning, 
Mr.  Ogden  caused  tbe  mon^  which  had  been 
pieced  opon  the  floor  of  tbe  vault  to  be 
entered  upon  tbe  bo(As  of  the  bank  In  tbe 
general  account  of  the  Peace  JubUee  Oom- 
pany.  The  Jubilee  company  tuLA  an  over- 
draft at  the  bank  of  something  like  |11,000^ 
wblcb  thai  was  charged  against  tbe  account 
Mr.  Hitt  presented  his  checks,  tbe  two  |3,- 
000  die<&a  being  paid  and  tbe  paymoit 
of  tile  (8,000  check  refused  because  there 
were  not  sufficient  funds  to  cover  it  There- 
after, tills  action  was  tnrong^t  against  tbe 
bank,  flwlmfng  that  as  against  the  Hitt  Fire- 
works Company  tbe  bank  had  no  ilf^t  to 
charge  off  the  overdraft  of  the  Peace  Jubilee 
Cnnpany  against  Ita  aeconnt 

[M]  The  first  question  to  be  determined 
Is  whether  the  deposit  in  the  bank  made  on 
Monday  morning  was  a  spedal  or  a  general 
deposit  Tbe  general  rule  Is  that  wben  money 
Is  deposited  titie  passes  to  tbe  bank  and  it 
becomes  the  debtor  of  Qie  depositor  to  Qie 
extent  of  tbe  d^Kisit  But  this  rule  la  nib* 
Ject  to  exceptions,  me  of  wbldi  Is  that  where 
money  is  dq>osited  to  be  used  for  a  partic- 
ularly de^gnated  purpose  tbe  deposit  is 
spedal  and  title  does  not  pass  to  the  bank. 
Kles  V.  Wilkinson,  lOl  Wash,  340,  172  Pac. 
851.   When  tbe  deposit  is  spiedal  Uie  bank 
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becomes  a  trustee  and  holds  tbe  mcmey  in  a 
fidndary  capacity.  Carlson  t.  Kles,  76  Wash. 
171,  134  Pac.  808,  47  L.  R.  A.  (N.  S.)  317. 
If  the  deposit  was  special  aod  not  general, 
the  banic.  In  the  present  case,  had  no  right  to 
charge  the  accoimt  at  the  Peace  Jubilee 
Company  with  the  overdraft  and  thus  defeat 
the  claim  of  the  fireworks  company.  Dolph 
r.  Cross,  163  Iowa,  289.  133  N.  W.  669. 
Whether  the  deceit  was  special  or  geaeral 
depends  upon  the  understanding  of  the  par- 
ties at  the  time  it  was  made.  If  It  was  de- 
posited for  the  partlcnlar  purpose  of  paying 
the  checks  which  bad  been  drawn  by  the 
Peace  Jnbllee  Company  in  favor  of  ttie  Hltt 
Firework^  Company,  It  was  a  special  de- 
posit. Steph^s  V.  <%ehall8  National  Bank, 
SO  Wash.  254,  141  Pac.  340. 

[4]  Looking,  then,  to  the  question  as  to 
whether  the  d^MMlt  was  spei^l,  it  appears 
that  nnder  the  original  contract  as  modified 
by  tbe  resolution  referred  to.  the  Nltt  Fire- 
works Company  had  a  Hen  on  all  the  moneys 
received  at  the  gate  which  went  into  the 
stadium  and  a  further  lien  of  26  cents  per 
capita  for  all  persons  passing  from  the  Jubilee 
grounds  Into  the  stadium,  and  that  It  was 
agreed  and  understood  that  this  money  was 
to  "be  held  in  a  separate  fnnd  by  the  treas- 
urer, M.  M.  Ogden,"  to  be  applied  on  the 
total  amount  of  tbe  contract  between  the 
Northwest  Peace  Jabllee  and  the  Hitt  Fire- 
works Company.  On  tbe  night  of  the  8d 
of  July,  and  the  4th,  when  tbe  parties  met, 
tile  money  was  on  the  table,  or  desk,  and  Mr. 
Hitt  of  the  fireworks  comfMiny  was  told  that 
it  was  there  and  it  was  his  money.  He  pre- 
ferred not  to  take  It,  not  desiring  to  liandle 
that  sum  of  m<Hiey  at  tliat  time  of  night. 
Ghedcs  were  given  and  the  money  takra  by 
Mr.  Ogdai  and  placed  <m  the  floor  of  the 
vault  In  the  bank.  At  tbe  time  the  checks 
were  given  there  was  assurance  by  Mr.  Ogdra 
that  they  were  good  and  in  effect  would  be 
paid.  The  only  reasonable  inferoice  to  be 
drawn  from  the  evidence  Is  that  the  checks 
were  to  be  paid  out  of  the  money  then  on  the 
table  whldi  was  to  be  deposited  In  the  bank. 
This  being  true,  the  deposit,  when  made,  was 
a  special  deposit  The  bank  therefore  had  no 
right  to  charge  the  account  of  the  Peace 
Jnbllee  Company  vrlth.  this  overdraft  to  the 
prejudice  of  tbe  Hitt  Fireworks  Company. 

[E]  The  next  question  which  arises  is 
whether  the  bank  had  notice  that  a  deposit 
was  special  and  not  general.  It  is  argued 
that  since  the  money  came  into  the  posses- 
sion of  Mr.  Ogden  as  treasurer  of  the  Peace 
Jubilee  Company  that  knowledge  in  ttiat 
capacity  of  the  special  nature  of  tbe  deposit 
would  not  be  Imputed  to  the  bank.  It  Is 
true  tliat  when  the  money  first  went  Into 
Ur.  Ogden's  possession  it  was  rec^ved  by 
him  as  treasurer  of  the  jubilee  company.  In 
the  capacity  of  treasurer  of  that  company  he 
drew  the  checks.  Some  time  subsequent  to 
his  doing  this  and  his  placing  of  the  mmiey 


on  tbe  floor  of  tbe  vault  In  the  bank  he  ceased 
to  hold  the  money  as  treasurer  of  the  Peace 
Jnbllee  Company  and  held  it  as  cashier 
of  the  bank.  It  could  not  be  said  that  as 
treasure  of  the  jubilee  company  he  would 
Cave  the  right  to  open  the  doors  of  the  bank 
at  12  o'clock  at  n^ht.  open  the  doors  of 
the  vault,  and  place  the  money  on  the  floor 
thereof.  At  least  from  the  time  the  money 
entered  the  bank  it  was  held  by  BIr.  Ogden 
as  cashier  of  the  bank  and  thus  continued 
until  on  the  morning  of  the  7th,  when  it  was 
entered  on  the  books  of  the  bank.  There  can 
be  no  question  that  under  these  circumstances 
the  knowledge  of  the  bank's  cashier  was 
knowledge  to  the  bank.  From  the  thue  be 
received  the  money  until  it  was  placed  upon 
the  floor  of  the  vault  in  the  bank  the  trans- 
action was  immediate  and  continuous,  and 
the  thing  that  he  held  as  treasurer  of  the 
jubilee  company  was  tbe  same  subject-matter 
which  he  lield  as  cashier  of  the  bank.  Tbe 
law  Imputes  to  tbe  principal — and  chargee 
bim  with — all  notice  or  knowledge  relating 
to  the  subject-matter  of  the  agency  which 
the  agent  acquires,  or  obtains  while  acting 
as  such  ag&at  and  within  tbe  scope  of  his  au- 
thority, or  whldi  he  may  previously  liave  ac- 
quired, and  which  he  then  had  In  mind,  or 
which  he  had  acquired  so  recratly  as  to  rea- 
sonably warrant  the  assumption  that  he 
still  retained  it  GasklU  v.  NcHthem  As- 
surance Co.,  78  Wash.  668. 182  PacL  643.  Ap- 
plying the  rule  to  the  facts  In  tbe  present 
case,  Ogden  had  In  mind  the  special  nature 
of  the  deposit  to  be  made  when  the  money 
was  intrusted  to  him  and  checks  <drawn  and 
delivered,  or  he  had  acquired  this  knowledge 
so  recently  as  to  reasonaUy  warrant  the  as- 
sumption that  it  was  present  in  his  mind 
when  he  ceased  to  hold  the  money  as  treas- 
urer and  began  holding  it  as  cashier.  In 
Goshom  T.  People's  National  Bank,  82  Ind. 
App.  428,  6»  N.  E.  186,  102  Am.  St  Rep.' 248, 
a  depositor,  desiring  to  withdraw  his  deposit 
and  commit  it  to  a  trust  company,  received 
trom  the  bank  cashier  a  suggestion  as  to  a 
particular  trust  company  and  drawing  a 
chedK  d^verad  it  to  the  cashier  with'Instmc- 
tlons  to  deposit  the  amount  named  with  the 
company  suggested.  Instead  of  doing  so, 
the  eashier  substituted  the  depotAtor'a  money 
for  paid  checks  of  his  own  m  the  bank 
which  he  was  carrying  as  cash.  It  was  there 
held  that,  even  on  the  theory  that  the  cashier 
was  tbe  depositor's  agent  for  the  Wnsmis- 
slon  of  the  fund,  the  bank  was  liable  for  its 
misappropriation,  tbe  transaction  amonntlng 
to  the  payment  of  the  depositor's  check  mere- 
ly with  the  evidences  of  the  cashier's  Indebt- 
edness, and  the  bank  was  charged  with 
knowledge  of  the  fraudulent  transaction 
through  its  cashier.  In  Smith  v.  Anderson, 
57  Hun,  72,  10  N.  Y.  «upp.  278,  the  plaintiff 
delivered  moneys  to  the  president  of  a  bank 
to  be  deposited  therein,  and  the  latter,  with- 
out plaintiff's  knowledge  or  consent  deposit- 
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ed  them  In  his  own  name  aa  her  attorney 
and  afterwards  unlawfully  approinlated  a 
large  part  to  tda  own  use.  It  wu  held  that 
the  bank  was  liable  since  it  was  chargeable 
with  the  knowledge  possessed  by  Its  presi- 
dent That  case  was  dted  with  am>roval  In 
Orme  t.  Baker,  74  Ohio  St  337.  78  N.  E. 
439.  118  Am.  St  Bep.  968.  Knowledge  of  the 
cashier  even  Uioogh  acquired  away  from  the 
bank  may  be  Imputed  to  the  bank.  Boaghton 
et  aL  T.  ifirst  National  Bank.  26  Wis.  668, 
7  Am.  Bep.  107.  The  case  ai  the  Washington 
Nathmal  Bank  t.  Piace,  6  Wash.  491,  83 
Pac  972,  36  Am.  St  Bep.  174,  la  dlstlnguiah- 
able.  There  the  communication  to  the  presi- 
dent of  the  bank  was  made  not  <mly  while  he 
was  away  from  the  bank  and  engaged  In 
another  transaction  but  was  made  without 
reference  to  the  bank's  bn^ess  and  was  <mly 
a  casual  remark  while  the  parties  were  en- 
gaged np<Hi  other  matters.  Here  the  trans- 
action of  deliTering  the  checks  and  deposit- 
ing the  money  was  deliberate  and  spedflc, 
the  subject  of  the  conTeisatlon  being  then  In 
the  custody  of  the  treasurer  and  snbseguent- 
ly  In  his  custody  as  cashier.  Something  has 
been  said  about  the  lien  provided  for  In  the 
contract  not  working  an  equitable  assign- 
ment Whether  this  Is  true,  it  Is  no(  neces- 
sary to-  detnnnlne,  because  sabsequently  a 
fond  came  Into  existence  and  the  rlfl^t  of 
the  fireworks  company  to  It  was  recognized 
and  the  chedss  were  given  only  for  the  pur- 
pose oC  avoiding  the  necessity  of  Mr.  HItt's 
taking  Into  his  possession  so  mndi  money 
at  sudi  a  late  hour  at  nig^t  The  case  of 
Hnling  et  aL  T.  Cabell,  9  W.  Va.  622,  27  Am. 
Bep.  062,  was  where  assignment  only  was  re- 
lied upon.  In  this  case  the  facts  show  not 
only  an  assignment  but  s  recognition  of  the 
right  to  the  fund.  It  has  been  suggested 
that  Mr.  Hltt,  by  accepting  the  checks,  waiv- 
ed his  right  to  rely  iqwn  a  q;ieclal  deposit 
but  under  the  facts  in  this  case  this  position 
is  not  meritorious. 

Whether  the  bank,  the  respondent  would 
be  liable  on  the  theory  of  est<Hi^  by  rea- 
son of  the  fact  that  its  cashier  represented 
that  the  <^ecks  were  good  and  would  be 
paid,  It  is  not  necessary  here  to  determine. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  su- 
perior court  to  grant  a  new  trial. 

MOUNT,  MITCHELL,  HOLOOMB,  and 
TOUiAN,  JJ.,  concur. 


STATE  V.  BURK.    (No.  15938.) 

(Supreme  Court  of  WaBhington.    Jan.  26, 
1921.) 

I.  QsHO  «=>7— One  who  fclila  elk  to  dafasd  self 
or  property  aot  guilty. 
One  who  kills  an  elk  in  defense  of  him- 
self or  lua  property,  if  such  killing  was  rea- 


sonably necessary  for  Oe  pn^ese,  does  aaC 

TioUte  Bern.  Code  1915,  {  S88&-88.  ptoUUt* 
ing  the  killing  of  dk. 

2.  Qam  Testlaeay  hsW  ts  aaks  Jaiy 
qsestles  jBttMostlea  ef  kililsf  ef  aOt 

In  a  prosecution  for  killing  elk  in  ^datlMi 
of  Bem.  Code  1915,  |  0395-83,  defendant's 
testimony  htid  to  make  a  jary  qnestion  as  to 
Jastification  for  the  killing  of  the  elk;  defend- 
ant having  shot  them  while  they  were  nmiUng 
through  his  cornfield  and  potato  patch. 

3.  Qaaie  «=39— Defenteat  nliM  shew  rsoMrt 
past  lajsry  ky  band  ef  alk.  sshs  ef  wMek 
he  killed. 

In  a  prosecation  for  kUliag  elk  in  violsti<m 
of  Rem.  Code  1915.  i  6396-33,  defendant 
ihould  be  pennitted  to  show  recent  ^ast  injury 
to  crops  done  by  the  band  of  dk,  two  of  wUA 
he  shot 

4.  Qame  «=»9  —  Oof sadaat,  proseontad  for 
kllliDg  elk,  esttUed  to  show  daaiaae  deas  by 
hasd  ef  elk. 

In  a  prosecution  for  killing  two  elk  In  vio- 
lation of  Bern.  Code  1916,  |  539&-33,  defend- 
ant was  entitled  to  prove  the  damages  done, 
or  threatened  to  be  done,  at  time  of  the  kill- 
ing by  the  whole  band  of  elk,  and  was  not  lim- 
ited to  damage  done  by  the  two  kiUcd,  pro- 
vided he  fdentifled  tiie  two  killed  as  being  part 
of  the  particniar  band. 

D^artment  I. 

Appeal  from  Superior  Ooort;  TaUma  Ooun- 
ty;  Geo.  B.  EMdei.  Judce. 

7.  S.  Butk  wu  convicted  of  killing  and 
having  In  possession  an  Ok,  etc^  and  he  ap- 
peals. Beversed,  and  cause  remanded  fta 
new  trlaL 

Wm.  B.  Clark,  of  Yakima,  for  appellant 
O.  B.  Schumann  and  J.  Lenox  Ward,  both 
of  Xaklma,  for  the  State. 

BRIDGES,  J.  Tile  defendant  was  charged 
by  a  criminal  complaint  lodged  in  the  jnstloe 
of  die  peace  court  of  Yakima  county,  with 
unlawfully  killing  and  having  In  his  posses- 
sion and  under  his  control  an  elk,  including 
the  hides,  horn,  end  hoofs.  At  the  same  time 
another  criminal  complaint  was  filed  against 
the  defoident  In  the  same  court,  wherein  an 
identical  charge  was  made  concerning  an- 
other elk.  The  two  cases  have  been  consoli- 
dated for  the  puiposes  of  trial  and  appeal. 
It  was  claimed  by  the  state  that  the  defend- 
ant had  violated  section  5395—^  Bem.  Code, 
which,  In  substance,  provides  that  no  poson 
shall  bunt,  catch,  take,  kill  or  have  In  his 
possession  any  elk  or  part  thereof.  The  de- 
fendant was  convicted.  He  appealed  to  the 
superior  court  where  he  was  again  convicted. 
A  new  trial  was  granted  him,  however.  In 
that  court,  and  In  another  trial  he  was  again 
convicted,  and  has  now  appealed  to  this 
court  He  has  at  all  times  admitted  that  he 
killed  the  two  elk  and  had  their  dead  bodies 
in  his  possession,  until  the  same  were  Burren- 
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dovd  Iqr  Um  to  Oie  coanty  gme  oOlear.  A« 
a  deCBDM  to  midi  kOUng  In  aoutfit  to  Jnattfy 
Mnaelf  od  0w  groand  that  the  oik  were,  at 
llie  tfano  of  tho  IdlUns,  la  a*  act  of  dami«- 
livand  dastn^int  lUa  cropa; 

Ab  we  imderataDd  it  from  tbe  azBnmant; 
the  ■tftto  baa  ndMd  tvo  dilef  tjneatlnis  in 
■OHNwt  of  the  JudgnuBt  of  ccmTicttoo.  Vbey 
are:  lint,  that  the  appeUant  will  not  be 
heard,  imder  any  dTCnoutanceB,  to  Joatify 
his  TlolatioD  of  the  statute  m  the  grtrand 
that  the  elk  were  ^Iwmeglwg  his  propert;^; 
and,  Beeond,  tliat  if  it  be  conceded  that  In  a 
case  of  this  character  the  defendant  may  scf 
imaiy  bltf  act.  tben  Ue  toatlaoiiy  In  this 
case  waa  Inraffld^  to  show  any  justifica- 
tion, and  waa  propeElj  taken  by  the  court 
from  the  Jnry.  The  oonrt  beard  app^lantfa 
JnatlOeatlon  teatlmoay,  but  bcid  that  it  was 
wlH^  insnfltetent,  and  did  not  tend  to  Jus- 
tly bla  act,  and  it  tefased  to  submit  it  to 
flw  jnXT'  The  reenlt  waa  that  the  only  tea- 
tlm<Hiy  before  the  Jnry  was  that  the  elk  had 
been  killed  by  the  appellant,  and,  of  coarse, 
the  Jnry  could  do  notbing  bnt  retom  a  ver* 
diet  against  bim.  .  We  shall  dtocnss  the  re- 
q>ondent*s  two  pn^MisItlonB  In  the  order 
mentioned. 

The  argnteoit  of  the  state  is  to  the  effect 
Oiot  one  may  not  jnstlfy  himself  In  the  kill- 
ing of  an  elk.  In  violation  of  express  provi- 
sions of  the  statute,  simply  becanse  the  elk,  at 
the  time  of  the  killing;  may  be  damaging,  or 
even  tiuvatoifng  to  destroy,  the  property  of 
the  person  charged  with  the  killing.  It  la 
argued  that  when  the  Legtalature  enacted 
this  statute  for  the  protection  of  elk  It  muat 
have  realized  that  they  oiitht  trespass  upon 
the  lands  of  private  Individuals  and  do  mate- 
rial damage  to  crops  or  domeatic  anlmala, 
but  determined  that  the  preservation  of  the 
elk  waa  of  audi  importance  to  ttie  pet^le  ftf 
Oie  atate  a«  that  Che  private  Individaal 
^dld  bear  hla  losa  for  Oie  good  of  the  pub- 
lic Tbia  argument  Is  more  pltuatble  tlian 
■ound.  TtuB  state  placea  Ita  tellanoe  largely 
upon  the  case  of  Barrett  v.  State,  2S0  N. 
X.  428.  116  N.  E.  99,  L.  R.  A.  mSC,  400, 
Ann.  Gaa.  1917D,  SOT,  decided  In  1017.  The 
LegbOatore  of  the  atate  of  New  York  bad 
paaaed  and  put- into  force  a  eoboiffebenBtve 
law  wlUx-  reference  to  the  protection  end  In- 
crease of  the  beaver.  It  was  made  a  crim- 
inal offense  to  kill,  destroy,  or  In  any  manner 
int^'fen  Witt  this  animal.  The  statute  an- 
tbiolaed  the  state  officers  .to  obtain,  by  pnr- 
(diaae  or  otherwlaet  beaver,  and  to  place  then 
in  tavoraMe  tocationa  within  Oie  state.  Act- 
ing by  virtue  of  this  law,  the  state  authori- 
ties turned  loose  four  beaver  vpon  Baffle 
cre^  In  the  state  of  New  Tork.  lAese'fonr 
beaver  and  their  Increase  remained  hi  -tliia 
locality.  C^ne  1^  Mr.  Barrett  owned  a  amall 
tract  of  land,  chiefly  valuable,  for  building 
Bitaa,  and  it  waa  ao  made  valuable  becanae  of 
the  great  number  and  (diaracter  of  the  trees 
growing  thereon.  From  time  to  time,  tbeae 
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beaver,  following  tiialr  Inattncta,  had  either 
cut  down,  or  girdled  and  kille^  a  large  num- 
ber of  Quae  valuable  trees,  and  threatened 
to  destroy  all  the  rest  Mr.  Barrett  began 
salt  againat  the  state  to  recover  hia  damages. 
In  the  lower  court  he  recovered.  The  Appel- 
lant Dlvisimi  of  the  oonrt  <173  Aplh  Dlv. 
086, 168  -N.  1.  Supp.  1095)  afllrmed  the  award 
to  him.  The  Court  of  Appeals  however,  in 
tbe  case  ClteA,  reversed  the  loww  oonrt,  and 
held  that  the  plaintiff  could  not  recover.  The 
court  held  that  the  state  had  a  constltutlcmal 
right  to  pass  laws  for  the  protection  and 
preservation  of  tbe  beaver  and  oUier  wild 
animals,  and  further  said: 

"Wherever  protection  Is  accorded,  harm  may 
be  done  to  the  indlTidual.  Deer  or  moose  may 
browse  on  his  crops;  mink  or  skmiks  kill  Uis 
chickeitfl;  robing  eat  his  cherries.  la  certain 
cases  tbe  Legislature  may  be  mistaken  In  Its 
belief  that  more  good  than  harm  is  occa- 
sioned. But  this  is  clearly  a  matter  which  is 
confided  to  its  discretion.  Jt  exercises  a  gov- 
emmeotal  function  for  the  benefit  of  the  public 
at  large  and  no  we  con  complain  of  the  inci- 
dental injuries  that  may  result." 

That,  however,  waa  a  dvU  case,  and  it  waa 
pnqterly  decided  that,  in  no  evoit,  could  tbe 
state  be  held  llaUe  to  private  Individuals  for 
damage  4ome  by  animals  protected  br  atate 
law.  While  snne  things  announced  In  the 
opinion  might,  at  first  glance,  a^iear  to  be 
applicable  to  this  case,  yet  we  must  assume 
that  the  court  used  its  language  as  appllcaUe 
to  a  civU  actlcHi,  and  not  to  a  criminal  case 
such  as  this. 

If  in  this  case  tbe  appellant  bad  undertak- 
en to  deteid  <m  the  ground  that  he  killed  the 
tSk  for  the  protection  of  bis  life,  or  that  of 
some  mendiec  of  his  family,  then,  luqueation- 
ablyi  such  defowe  would  have  betax  available. 
But  the  conatitntional  right  is  to  defend,  not 
oBiy  eoM's  Uf^  but  <HM'a  pnqperty.  Hba  dif- 
ference In  the  justification  in  kUllng  a  pro- 
tedfid  dk  In  defoise  ot  one's  Ufe  and  killing 
(me  in  defense  of  one^  prtqmrty  is  only  In 
degree.  Undoubtedly,  a  strongo:  showing 
would  have  to  be  made  by  one  undertaking 
to  justify  bis  violation  of  the  law  in  defense 
of  his  property  than  he  would  be  required  to 
make  in  d^ense  of  his  life.  . 

TtM  case  of  State  v.  Ward,  170  Iowa,  1S6, 
lOS  N.  W.  601,  Ann.  Cos.  1017B,  078,  appears 
to  be  directly  in  point  In  that  state  tliere 
was  a  statute  that  made  It  unlawful  for  any 
persm  to  kill  any  deer,  dk,  or  goat  Tbe  de- 
ftedant  was  a  fiirmar,  and  In  his  ndgbbor- 
hood  was  a  Iwnd  of  deer,  which  for  a  Icmg 
time  past  bad  been  in  the  luiUt  of  awearlng 
upon  his  premlaea  and  eating  and  tramp- 
ling down  much  of  bis  grain.  On  many  oo- 
caslons  he  had  driven  them  away,  but,  after 
they  bad  done  mxaib  damage,  on  one  occa- 
sion, he  shot  and  killed  one  of  Uiem.  He  was 
arrested  and  charged  with  violating  the  stat- 
ute, and  convicted  in  the  lower  court,  but 
upon  appeal,  to  the  Smnreme  Oonrt  of  the 
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state  of  Iowa  fbe  Judgment  was  reversed. 
The  court  pq|k  tJie  questtMi  before  it  as  ttiL- 
Iowb: 

"The  one  question  in  the  case  Is  whether  a 
person  who  kHls  a  deer,  elk,  or  foat  ia  neces* 
aarily  guilt;  ot  Tidating  the  statute  regardless 
of  the  reasons  for  such  killing.  To  put  it  in 
another  way:  Is  It  open  to  the  defendant  to 
justify  an  admitted  killing  by  ahowlng  a  rea* 
sooalde  n^essity  in  defense  of  person  or  prop* 
erty?" 

The  court,  among  other  things,  then  says: 

"By  way  of  analogy,  we  may  note  that  the 
plea  of  reasonable  self-defense  may  always  be 
interposed  in  justification  of  the  killing  of  a 
boman  being.  We  see  no  fair  reason  for  hold- 
ing that  the  same  plea  may  not  be  interposed 
in  justification  of  the  killing  of  a  goat  or  a 
deer.  The  right  of  defenae  of  pereoD  and  prop- 
erty is  a  constitntitHiBl  right,  *  •  •  and  la 
recognized  in  the  construction  of  all  statutes. 
If  in  this  case  it  was  reasonably  necessary  for 
the  defendant  to  kill  the  deer  in  question  In 
order  to  prevent  substantial  injury  to  bis  prop- 
erty, such  fact,  we  have  no  doubt,  would  afford 
justification  for  the  UUing." 

This  whole  question  Is  elaborately  and 
learnedly  discussed  in  the  case  of  Aldrich  v. 
Wright,  53  N.  H.  398,  16  Am.  Bep.  389.  In 
that  state  there,  was  a  Isw  for  the  protection 
■  of,  and  against,' the  kllUng  of  mink.  Wright 
had  some  geese  which  these  mink  were  In 
the  habit  of  chasing  and  threatening  to  kill. 
On  one  occasion,  when  Hie  mink  were  In  the 
act  of  (Aasing  the  geese,  Wright,  for  die  pur>- 
pose  of  protecting  the  latter,  shot  and  killed 
the  mink.  He  was  criminally  diarged  with 
violation  of  the  statute.  After  an  elaborate 
discussion  of  Che  principles  Involved,  the 
court  con<dtidea  that  the  defendant  had  a 
right  to  justify  bis  act,  and  that  his  testi- 
mony showed  he  was  justified  in  the  killing. 

[1]  The  purpose  of  these  laws  Is  the  pro- 
tection of  the  game  from  destruction.  The 
act  must  be  reasonably  construed  to  accom- 
plish the  purpose  In  view.  It  was  not  Intend- 
ed that  me  may  not,  in  defense  of  bis  person, 
kill  an  dk  or  other  protected  animal,  nor  was 
it  the  intention  to  make  It  unlawful,  under 
all  circumstances,  for  one  to  protect  his  prop- 
erty against  the  acts  of  such  animals  by 
killing  them.  Viewing  the  statute  in  this 
light,  It  may  be  justly  said  that  one  who 
kills  an  elk  In  defense  ot  himself  or  bis  prc^ 
erty.  If  such  killing  was  reascmaUy  neces- 
sary for  such  purpose,  is  not  guilty  of  vio- 
lating the  law.  If  such  statutes  be  given  the 
construction  cmtaided  for  by  the  state,  they 
would  probably  be  unconstitutional,  as  vi- 
olating statutory  and  constitutional  provi- 
sions autborlzlne  one  to  protect  himself  and 
his  property.  We,  therefore,  hold  that  th* 
appellant  in  this  case  had  a  constitutl<mal 
right  to  show,  If  he  could,  that  It  was  reason- 
ably necessary  for  him  to  kilt  these  elk  for  j 
the  protection  of  his  proiwrty. 

The  views  of  the  trial  court  were  unques- 1 


ttonaUy  in  accord  .with  those  expreawd  by 

us,  but  be  held  that  Qie  testimony  by  whldi 
the  «>pellant  sought  to  justify  Us  act  was 
insufflelent,  as  a  matter  ct  law,  for  Chat  pur- 
pose. In  other  words,  he  held  that  the  testi- 
mony fidled  to  show  any  jnstlflcation.  It  is 
therefore  necessary  for  us  to  see  what  tes- 
timony the  ai9«IIant  offered,  tending  to  abow 
bis  justification,  and  whldi  the  court  refused 
to  submit  to  the  jury.  After  the  state  bad 
put  in  its  testimcmy.  and  after  tbe  appelant 
l?ad  admitted  the  klUlng  of  the  elk  and  was 
sedclng  to  show  justification,  the  trial  court 
Reused  the  jury,  and  required  him  to  pro- 
ceed with  his  proposed  testimony  In  order 
that  the  court  might  detwmlne  whether  It 
was  sufficient  to  submit  to  the  jury.  The 
testimony  offered  by  him  tended  to  show  the 
following:  That  he  owned  a  tract  of  land, 
which  was  grown  to  com,  potatoes,  meadow, 
and  other  crops;  tiiat  a  baud  <tf  ^gbt  elk 
had  recently  been  in  the  habit  of  coming  nv- 
on  his  praulses  and  causing  damage;  that 
a  short  while  before  be  afaot  any  of  the  elk, 
he  bad  on  one  night  three  times  driven  them 
from  his  premises ;  that  on  one  occasion  tiiey 
bad  killed  a  valuable  calf,  and  on  another 
severely  injured  another  calf;  that  the  elk 
were  In  the  habit  of  running  through  bis 
cornfield  and  knocking  down  the  com  and 
greatly  damaging  It;  tbat  about  the  time  in 
question  bm,  at  7  o'clock  in  the  morning,  be 
discovered  this  band  <A  elk  running  through 
his  cornfield  and  potato  patch,  knocking  down 
end  trampling  upon  his  crops,  and  tbat  while 
they  were  so  doing  he  shot  a  male  and  fe- 
male elk.  He  identified  these  two  animals  as 
being  two  of  the  herd  of  elk  wbbdi  had  thoe- 
tofore  been  on  his  place. 

II]  Tbe  court  condnded  tliat  tihls  testi- 
mony  would  not  show  justiflcatloo  tor  tbe 
fcllling  of  tbe  dk.  In  our  Judgment,  tiie  de- 
cision ot  tbe  court  was  wrong.  It  aaemed 
also  to  have  been  of  the  opinion  that  no 
testimony  could  be  Introduced  emept  tbat 
which  tended  to  show  the  damage  done,  or 
threatened  to  be  Immediately  done,  by  tihepMir* 
ticular  elk  which  were  killed,  and  that  that 
testimony  abould  be  llndtsd  to  tbe  damass 
bebig  done  at  the  time  of  fite  killing.  If  the 
court  intended  to  so  rule,  we  think  be  was 
In  error  for  the  reasons  we  will  later  give. 

[8]  It  might,  with  some  reason,  be  argued 
that  under  no  drcumstances  is  the  qnestlmi 
of  the  Buffldoicy  of  the  testimony  to  show 
justification  a  matter  of  law  for  the  court 
to  dedde.  In  any  eveaat,  generally  speaking, 
It  Is  a  question  of  fact  for  the  jury.  In  this 
case  we  have  no  doubt  there  was  plenty  of 
testimony  on  tbe  question  of  justification  to 
carry  the  case  to  the  jury.  The  appellant 
should  also  be  permitted  to  Introduce  testi- 
mony showing  the  recent  past  Injury  done  by 
this  t»md  of  elk,  not  for  the  purpose  of  jus- 
tifying the  appellant  in  killing  them  because 
of  mob  past  damage,  but  for  the  purpose  of 
showing  their  destructive  capability,  and 
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wbat  tin  vpoDutt  Bdglit  lum  exacted  the 
elk  would  do  at  ttie  time  he  Ulled  them,  Judg- 
ing by  post  experience;  Hut  i>  to  say.  In  de- 
tamJnlng  whether  or  not  it  wm  reasonably 
aeceMBir  tar  hbn  to  kill  tUe  elk,  die  WPel- 
lant  might  take  Into  oonaldeTatlon  hie  knowl- 
edge of  damage  done  to  him  by  the  elk  on  oth- 
er recent  occasions,  as  tending  to  Indicate  the 
damage  they  adgbt  do  tm  this  ocraslon,  U 
not  interfered  with.  The  trial  oonrt  was 
quite  ri^t  In  his  mUng  that  one  may  not 
ktU  a  pnrtected  animal  whitdi  at  the  time  is 
treepSMiiig  upon  his  land,  as  a  punishment 
fbr  any  post  in}iU7  whicta  ttiat  animal  had 
done.  But  that  principle  oC  law  would  not 
mairo  It  proper  to  ex^nde  all  evidence  of  re- 
cent prior  injnry  done  tqr  socb  elk  on  slmner 
occasions. 

[4]  So,  also,  appellant  should  be  permitted 
to  show  the  damage  being  done  or  threatened 
to  be  done,  at  the  time  of  the  killing,  by  the 
whole  band  of  •Ik,  provided  he  Identified  the 
two  elk  in  onestlon  as  bdng  a  part  of  that 
band ;  this,  not  tor  the  parpose  ot  Justifyfaig 
1dm  In  klllli^  Ouse  two  elk  on  account  of 
any  damage  being  done  by  Oie  other  members 
<tf  the  band,  but  becausei  those  killed,  to- 
gether  with  thei>  mates,  were  doing,  or 
Oreatenlng  to  do,  the  damage.  The  neces- 
tftles  of  the  sitnatlon  require  this,  because  it 
might,  and  probably  would,  be  quite  impos- 
sible for  appellant  tb  point  out  the  particular 
damage  being  done  by  the  two  elk  which 
were  killed. 

We  remt  to  the  sufficiency  of  the  testi- 
mony to  show  Justiflcatlon.  The  reasonable 
necessitT  rule  la  the  one  which  must  control 
in  a  case  of  this  diaracter.  Doubtless,  clr» 
esmstances  might  aiise  where  the  conrt 
might  be  Justifled  In  hoIdli%  as  a  matter  of 
law,  dat  the  testlmmy  telled  to  show  snch 
reuonable  necessity,  suOh  as  killing  of  elk 
solely  becanse  of  past  damages  done  by  them, 
or  because  of  a  mple  trespass  without  any 
material  damage  done  or  reastmatdy  threat- 
ened. But  here,  according  to  13ie  teatlinony 
offered,  these  same  elk  had  recently  severU 
times  been  trespassiug,  and  bad  done  actual 
and  material  dam^^;  sev^l  ttmes  appel- 
lant had  driven  them  from  his  premises.  At 
the  time  be  shot,  tbey  were  In  his  com,  eat- 
ing it  and  knockliig  it  down,  and  trampling 
<m  his  other  crops.  It  cannot  be  said  that 
this  teetimony  was,  as  a  matter  of  law,  in* 
soffident  It  was  for  the  Jury  to  determine 
its  sufficiency.  Generally,  all  questious  of 
fiict  are' for  the  Jury,  It  is  only  in  excep- 
tional instances  where  ttiey  are  for  the  court. 
While  we  have  not  seen  many  cases  of  the 
kind  here  involved,  tiie  following  authorities 
win  throw  light  on  the  subject:  It  is  said  in 
2  Oyc.  p.  415: 

*Oiie  may  kill  a  Ticions  aDimal  In  tlie  neces- 
■ary  .defense  o{  bi^eU  oi  the  members  of  bis 
household,  or  imder  circumstances  which  iadi- 
cate  that  property  will  be  iiuured  or  destroyed 
onless  tha  aggressor  is-  killed,  but  it  seems  tbM 


awdi  uning  Is  Justified  oidy  when  the  animal 
is  actually  dobig  bijury.  *  •  *  Every  perstm 
has  a  natural  tight  to  defend  and  protect  his 
animate  property— as  cattle,  stock,  and  fowls 
— from  injury  or  destmction  by  dogs,  and  in 
pursuance  of  that  object  may  kill  dogs  en- 
gaged in  doing  injury  .to  such  animals  owned 
by  bim;  but  there  must  exist  an  apparent 
necessity  for  such  a  course,  and  the  destnic- 
tion  of  the  dog  most  be  reasonab^  necessary 
under  the  dreamstaneea.  *  *  *  Tba  liglit 
to  kin  dogs,  in  order  to  protect  inanimate 
pr<9eF^,  is  based  npom  the  same  considOTS- 
tiona." 

It  has  also  been  held  that  reasonable 
grounds  to  fear  injury  to  property  Is  a  good 
defense  to  a  prosecution  for  cruelty  to  ani- 
mals. Hunt  T.  State,  3  Ind.  App.  383,  29  N. 
B.  033;  3  C.  J.  70.  In  8  C.  J.  p.  163,  the  fol- 
lowing rule  is  laid  down: 

"Where  facts  amounting  to  a  Justification  are 
shownr  it  is  error  to  take  the  consideration  of 
such  facts  from  the  jury.  As  a  general  rule, 
it  is  for  the  jury  to  determine,  in  an  action 
for  damages  for  killing  a  dog,  wbetber  the 
dog  was  of  such  vidoiu  natare  m  evil  habit 
as  placed  it  within  the  ri^t  of  any  man  to 
kni  it;'' or  whether  under  all  the  drcumstances 
the  danger  to  defendant's  property  was  of  sudi 
a  character  as  to  justify  the  killing  of  the  Aog 
to  avoid  it  Likewise  it  is  generally  within  the 
province  of  the  jury*  to  determine  the  question 
of  the  reasonableness  of  defendants  appre- 
hension of  injury,  and  of  the  means  employed 
to  prevent  It,  and  whether  or  not  the  means 
employed  were  the  proximate  cause  of  the  an- 
imal's death." 

In  the  case  of  State  v.  Barr,  11  Wash. 
481,  39  Pac.  1080,  29  R.  A.  IM,  48  Am. 
St  Rep.  890,  this  court  said: 

"It  is  a  universal  prindple  that  ndtber  in 
defMise  of  person  nor  property  can  one  go 
farther  than  is  reasonably  necessary  for  that 
purpose,  and  this  single  prindple,  followed  to 
a  logical  condusion,  wiU  establish  the  prop- 
osition that  whether  or  not  that  was  done  in 
a  particular  case  was  justified  under  the  law 
must  be  a  question  of  fact,  or  mixed  law  and 
fact,  and  not  a  pure  question  oC  law.** 

We  dte  the  ftdlowing  eassa  as  lending 
wdght  to  these  proposltUms:  Harrington  .t. 
Hall,  6  P^ewiU  (Del.)  72,  6S  AtL  876,  where 
It  was  held  Uiat,  where  defendant  shot  plain- 
tiff's dog  while  tiie  latter  was  on  his  prem- 
ises, killing  his  turkeys,  his  act  was  Justifled. 
Thompson  r.  State,  67  Ala.  106,  42  Am.  Rep. 
101,  where  it  was  held  that: 

"The  general  principle  Is  not  denied  that  a 
person  may  lawfully  Ull  an  animal  when  neces- 
sary for  the  preservation  of  his  property,  as 
when  one  shoots  a  dog  accustomed  to  Injure 
sheep,  and  found  at  the  time  in  the  act  of 
kflling  one." 

Also  Hubbard  T.  Preston,  90  Midi.  221,  51 
N.  W.  209,  IB  U  B.  A.  248,  30  Am.  St  Rep. 
426,  where  it  was  held  that  sbooUng  Into 
some  dogs,  gathered  on  one's  premises  at 
nlgbt,  baclflng;  ftu^r^liyc*.  and  flgdhting,  so 
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as  to  keep  tb«  family  awake,  serlooslr  annoy- 
ing them  until  It  has  become  an  Intolerable 
nuisance,  Is  Jnstlfled  If  It  Is  a  reascmable  and 
necessary  means  to  protect  the  family  from 
such  nuisance.  See,  also,  extensive  note  to 
that  case.  See,  also,  Canefox  t.  Crenabaw, 
24  Mo.  199,  69  Am.  Dec.  .427;  State  t.  Ward, 
supra. 

We  think  the  appellant  was  entitled  to 
have  the  jury  consider  the  sufficiency  of  his* 
justification  testimony.  The  judgment  Is  re- 
versed, and  tbe  cause  reouuMlea  for  new 

trial. 

PAKKEB,  0.  J.,  and  HOLCOMB.  MACE- 
INTOSB,  and  FDLI^BBTON,  JJ^  concur. 


HENRY  at  ax.  v.  BRUHN  &  HENRY,  iMt 
(No.  15963.) 

(Bnpreme  Ooort  of  WasUivton.   Jan.  19, 

1821.) 

1.  Appaal  aid  arrar  «33>l  194(3)— Oplaloa 
appeal  uphoMlM  raply  allaglai  forfaltara  of 
foasa  hold  Mt  t*  praolad*  pi«of  of  walvor  of 

forfeltara. 

In  lesBor's  acti<m  for  recovery  at  prunlaM, 
defended  on  the  ground  that  the  leasee  bad  re- 
Dewed  lease,  where  replr  alleged  that  lessee 
was  not  entitled  to  renew  because  of  violation 
of  provision  of  lease  requiring  payment  of  rent 
in  advance,  opinion  of  Supreme  Coort  on  ap* 
peal  holding  that  the  reply  had  been  Improper- 
ly stricken  on  the  grovnd  that  it  was  Incon- 
flisteDt  with  the  allegations  of  the  complaint; 
and  remanding  the  cause  for  a  new  trial  upon 
the  issaea  presented  by  the  reply,  without  dis- 
cnssing  whether  there  could  be  an  effective 
waiver  of  the  etipalation  of  payment  of  rent 
in  advance,  held  not  to  preclude  lessee  from 
proving  that  payment  of  rent  in  advance  had 
been  waived  by  teatlmony  aa  to  the  course  of 
dealing  between  the  parties. 

2.  Laadlord  aad  tenant  ^=383(4)— Tsnaat  aay 
renew  ander  renewal  provlslea,  though  In 
arraara  for  rsntt  If  tlnely  paynant  act  made 
oaafitloa  praeodaat  to  roMwai. 

Where  the  payment  of  rent  la  not  express- 
ly  declared  to  be  a  condition  precedent  to  the 
exercise  of  a  privilege  to  have  a  renewal,  the 
fact  that  the  lessee  in  arrears  for  rent  when 
he  elected  to  take  a  renewal,  taken  alone,  does 
not  deprive  him  of  his  right  to  a  renewal. 

3.  Appeal  asd  error  4^1050(2)— AAilaaloa  of 
teatlMOiiy  at  to  Immaterial  faota  bald  harm- 
laaa. 

In  lessor's  action  for  posssssioB,  in  whldi 
lessee  claimed  to  have  renewed  lease,  and  iii 
which  lessor  claimed  that  lessee  bad  waived 

right  of  renewal  by  failure  to  pay  rent  in  ad- 
vance as  required  by  the  lease,  the  admisBion 
of  testimony  to  prove  waiver  of  compliance 
with  provision  of  lease  requiring  payment  of 
rent  in  advance  was  harmless,  where  lease  did 
not  make  payment  of  cent  a  condition  pre- 


BBPOBTEB  iWtJOt. 

cedent  to  tba  riiM  of  ranawal,  ibiea  In  moA 
ease  tho  lessae  ooold  renew,  ttiongh  in  amara 
for  rent  and  testimony  as  to  arraara  was  im- 

material. 

4.  Landlord  aad  tenaat  «Es>lta(4)— ForfoNma 
■at  favored. 

Forfeitures  are  not  tevored. 

5.  Landlord  and  taitaat  ^83(4)— Com  pHanoa 
with  provision  of  lease  aa  te  time  of  paymoat 
of  rent  may  be  waived. 

Where  a  lessor  by  hia  acquiescence  In  a 
tenant's  delay  in  payment  of  rent  has  tndncod 
tenant  to  believe  that  a  strict  performance 
ef  hia  coTenant  to  pay  rent  at  timea  spedfled 
win  not  be  required  of  him,  equity  will  not 
permit  the  landlord  to  forfeit  his  right  to  a 
renewal  where  under  the  drcumstancca  it 
would  be  ineqnitable,  and  full  compensation 
can  be  made  to  the  landlord  for  the  eonaa- 
quences  In  paying  rent. 

Department  2. 

Appeal  from  Superior  Court,  Snohomish 
County;  Guy  C  Alston,  Judge. 

Action  by  William  Henry  and  wife  agalnat 

Bmbn  &  Gtaiiy,  Xncoiporated.  Jodcmant  of 
dlamlasal,  and  plaintlflb  appeaL  Afflzmed* 

J.  A.  Coleman,  of  Ever6tt,  for  appellanta. 
B.  W.  Klein,  of  Snohomish,  for  respondent 

tSlTCSEIAi,  J.  The  opinion  upon  a  form- 
er iqiipeal  in  tbis  oaae  la  rqmrted  In  188  f  aa 
506.  Plaintiffs  .leased  to  the  defendant  cer- 
tain re*l  property  for  a  tenn  at  Ave  yean 
fnun  Febniary  2, 1914,  with  the  right  of  tbe 
leaaee  to  renew  the  lease  Cor  another  five 
years  at  the  same  rentaL  Uptm  the  ex^ra- 
tUm  of  the  five  years  this  actiim  was  com- 
menced to  recover  poasesaion  of  tbe  premises 
upon  the  ground  that  the  lease  had  expired, 
and  that  the  defraidant  continued  In  possea- 
slon  without  right,  nie  defraidant  flled  an 
afflnuative  aiuwer  to  tbe  effect  that  within 
the  knowledge  at  the  plalntiffa  tt  bad  elect- 
ed to  rmew  the  lease  for  an  additional  five- 
year  period.  Plaintiffs  filed  a  reply  denying 
the  new  matter  set  op  In  Qie  Answer,  and 
pleaded  atSnnatiTely  tiiat  tbe  deCokdant  was 
not  raitltled  to  ect  a  renewal  ot  tbe  lease 
because  it  had  violated  a  omdlflon  at  the 
lease  that  tbe  land  was  not  to  be  iriowed, 
but  maintained  as  pasture,  and  bad  failed  to 
pay  in  advance  tbe  q:uarterly  rent  tor  the  last 
Quarter  of  the  five-year  term  commencing  on 
November  2,  iSiS,  and  ending  on  F^ruary  2, 
1919,  or  at  all  during  tbe  wh<de  of  that  Quar^ 
ter.  Upon  motitm  oi  tbe  defmdant  tbe  reply 
was  stricken.  Upon  that  aweal  it  was  dedd- 
ed  the  reply  should  not  have  beai  stricken, 
and  the  cause  was  remanded,  with  directions 
to  try  out  tbe  Issues  presented  by  the  i«ply. 

Upon  the  new  trial  the  sole  contenttoa 
was  that  the  defendant  had  breached  the 
condition  of  tbe  lease  whidi  provided  for 
quarterly  payments  in  advance^  by  not  pay- 


«s>For  other  eases  see  same  topic  and  K^T-NUMBBR  hi  aU  Ksj-Nambsrsd  Dlgesta  aad  Zadsses 


Digitized  by  Google 


Wasb.) 


(19B  P.) 


21 


Ing  the  rent  tux  the  lut  ouaiter  of  tbe  flve- 
year  period  w&idi  became  due  on  Novembw 
2.  1918. 

Otct  the  objection  of  tbe  plaintiffs  the 
respondent  was  permitted  to  show  that  dni^ 
Ing  the  wbole  fire  years  It  had  never  paid 
r^t  In  advance,  or  at  any  Ume  (other  ttiftn 
OiB  first  quarter)  until  after  each  quarter 
bad  passed,  and  then  usually  upon  request 
of  appellant,  who  bad  never  made  any  objec- 
tion  to  that  conraa  of  dealing.  Spedflcally 
tbe  cotirt  firand: 

"That  laid  lease  proilded  that  the  defendant 
should  pay  a»  rent  for  said  lands  the  sam  of 
916  per  acre  per  annum  quarterly  in  advance 
on  the  first  day  of  each  and  every  quarter  diir> 
lag  said  term;  that  the  first  quarter's  rest  was 
not  paid  in  advance,  but  was  paid  during  the 
month  of  February  of  the  first  quarter;  that 
thereafter  the  defendant  continued  to  pay  the 
rent  for  each  qaarter,  not  in  advance  as  the 
lease  provided,  but  each  time  after  the  explm- 
tioQ  of  the  quarter,  and  sometimes  as  long  as 
five  months  after  the  same  was  doe  under  tbe 
terms  of  the  lease;  that  the  plaintiffs  sent 
statements  each  time  for  three  months'  rent, 
and  at  all  times  the  defendant  paid  the  rent 
promptly  when  plaintiff  called  for  same  and 
remitted  promptly  upon  the  receipt  of  a  state- 
ment tiierefor;  that  plaintiff  never  found  fault 
or  complained  of  the  manner  in  wldeh  the  rott 
was  bdng  paM;  that  tbe  rmt  due  by  the 
terms  of  said  lease  on  the  2d  day  of  November, 
1A18,  was  not  paid  at  said  time,  but  was  sent 
to  the  plaintiff  on  the  4th  day  of  February, 
1919,  right  at  the  expiration  of  tbe  quarter,  but 
before  the  commencement  of  tbis  action,  which 
said  rent  was  by  the  plaintiff  returned  to  the 
defendant  and  acceptance  refused;  that  said 
last  quarter*!  rent  was  paid  by  defendant  in 
aecordanee  with  a  course  of  conduct  that  had 
been  followed  thronghont  the  five  years  that 
said  lease  had  run,  and  no  fault  was  ever 
found  or  protest  made  by  defendants  on  ac- 
count of  the  manner  of  payment  of  said  rent; 
that  after  the  first  trial  of  tbis  action  in  this 
court  the  defendant  again  sent  the  plaintiffs 
tbe  accrued  rent  from  November  2,  1918, 
which  was  again  refused  by  the  plaintiff  and 
returned  to  defendant." 

The  trial  court  held  that  this  course  of 
dealing  constituted  a  waiver  on  the  part  of 
tbe  plolntiflb  of  tbe  provision  of  the  lease 
requiring  paym^ta  of  rent  quarterly  In 
advance,  and  entered  judgment  dismteBlng 
the  action.   Plaintiffs  have  appealed. 

[1]  There  is  no  dispute  of  tbe  evidence 
upon  wbidi  the  court's  finding  rests.  It 
was  objected  to  as  being  Immaterial,  and  It 
is  now  Indsted,  under  tbe  rule  of  tbe  law  of 
tbe  case,  that  respondent  Is  foreclosed  of  the 
right  to  answer  by  proof  the  affirmative  al- 
legatiooa  contained  in  the  reply  that  tl^  rent 
tor  the  last  quarter  of  the  five-year  period 
waa  not  paid  In  advance  (the  only  alleged 
breach  of  the  contract  relied  on  at  the  aec- 
<md  trial)  oth«  than  to  show.  If  it  could,  that 
that  quarter's  tent  was  paid  for  In  advance, 
and  that,  aa  its  proof  ahowed  It  waa  not  paid 
In  advance,  tfaer^ore  all  the  testimony  aa  to 


tbe  course  of  dealing  In  tbe  prior  coIIectionB 
was  wboUy  immaterial.  'Tbe  contention  Is 
not  tenable.  In  the  former  oplnioo  there' 
was  no  discussion  of  the  affirmative  matters 
alleged  In  the  reply  with  reference  to  wheth- 
er or  not  there  could  be  an  effective  waiver 
of  the  stipulation  for  payment  of  the  rent 
in  advance,  nor  was  there  any  opinion  ex- 
pressed as  to  whether  or  not  the  right  of  the 
leasee  to  a  renewal  was  In  any  way  d^vend- 
^t  upon  compliance  with  the  covenant  to 
pay  the  rent  in  advance.  On  the  contrary, 
tbe  dedalon  answered  the  erroneous  theory 
upon  which  It  appeared  the  reply  had  been 
stricken,  viz.  that  it  waa  inconsistent  with 
the  allegations  of  the  complaint,  and  re- 
manded the  cause  for  a  new  trial  upon  the 
two  Issues  presented  by  the  reply.  Certainly, 
by  all  the  rules  of  pleading  and  fair  iday* 
after  the  reply  was  reinstated,  the  respond- 
ent was  at  libera  to  meet  tbe  allegattons 
thereof  by  any  legitimate  proftf  it  bad  wlildi 
would  be  effective  In  the  law. 

[2, 9]  If  the  testimony  as  to  the  course  of 
tbe  conduct  of  tbe  lessors  showing  uniform 
chosen  delays  In  the  collection  of  rents  was 
Immaterial,  it  was  bo  wly  because  the  lease 
should  be  cons  trued  In  such  way  that  the 
right  at  tbe  lessee  to  a  renewal  waa  inde- 
pendent of  the  covenanta  to  pay  rent;  the 
rule  in  such  cases  being  that — 

"Where  the  payment  of  rent  is  not  espreasly 

declared  to  be  a  condition  precedent  to  the 
exercise  of  a  privilege  to  liave  a  renewal,  the 
fact  that  tbe  lessee  is  in  arrears  for  rent 
when  he  elects  to  take  a  renewal,  taken  alone, 
doM  not  deprive  bim  of  his  right  to  a  renewaL" 
Underbill  on  Landlord  and  Tenant,  vol.  2,  p. 
1386,  sec.  812;  Tracy  v.  Albany  Exchange  Co., 
7  N.  Y.  472,  67  Am.  Dec  6S8. 

In  such  ereut  tbe  admlasUn  ot  tbe  taati- 
tmmy  would  be  without  prejudice,  and  re- 
spondent entitled  to  judgment,  abice  this  la 
the  only  alleged  breach  relied  on  by  the  ap- 
pellant In  tbe  second  trial. 

[4,  B]  On  the  other  hand.  If  It  be  claimed 
that  the  privilege  ct  a  renewal  waa  not  In- 
dependent of  the  covenants  to  pay  rent,  tben 
the  testimony  obflected  to  waa  important  and 
material,  under  the  well-settled  rule  that 
forf^tures  are  not  fiivored.  The  rlg^t  of 
a  renewal  provided  for  in  tbis  lease  la  a 
sabstantliti  right  It  la,  In  effect,  a  part  of 
the  term  itseU. 

"Where  a  lessor  by  his  acquiescence  in  his 
tenant's  delar  in  paying  the  rent  has  induced 
his  tenant  to  believe  that  a  strict  performance 
of  his  covenant  to  pay  rent  at  times  q>edSed 
in  the  lease  will  not  be  required  of  him,  equity 
will  not  permit  the  landlord  to  enforce  a  for- 
feiture, where  under  tbe  circumstances  it  would 
be  inequitable,  and  full  compensation  can  be 
made  to  the  I^dlord  for  tbe  consequences  in 
paying  rent"  Cindertiill  on  landlord  and  Ten- 
ant, vol.  1,  p.  666,  i  412. 

This  rule  la  based  upon  sound  principles 
of  Justice  and  rii^t   It  ia  applicable  her% 
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where  the  tenant  bad  tfected  to  renew,  and 
actually  t^dered  iwjinent  of  all  rent  In  ar- 
rears prior  to  OoB  commencement  of  this 
actl<n. 

Daring  the  whole  period  ot  five  years  the 
app^nnta  had  been  entirely  content  to  delay 
until  It  enited  them  to  send  statanents  or 
call  In  person  for  die  rents,  long  after  they 
were  dae,  at  all  of  which  times  they  receiv- 
ed prompt  payments ;  and  evai  In  the  com- 
plaint in  this  cause  no  &alt  of  the  re^Kind- 
ent  in  not  paying  the  last  quartor's  rent  on 
its  due  date  is  alleged,  upon  whi(di  a  termi- 
nftti<m  of  the  lease  was  claimed ;  that  charge 
was  reserved  until  the  reply  was  filed;  nor 
Is  the  solvency  of  the  respcmdait  in  any  way 
questioned. 

We  are  satisfied  the  judgment  appealed 
from  is  right,  and  It  is  affirmed. 

HOLOOMB,  MOUNT,  ICAIN,  and  TOL- 
MAN,  JJ^  ccnenr. 


GUARANTY  SECURITY  CO.  v.  COAD 
(HORRIGAN,  Garnlshae). 
(No.  19989.) 

(SoprraiB  Ootut  of  Wavbiagton.   Jan.  19, 

1.  GanitohnsM  «ss>i70— CenalMatloa  of  two 
prooMdlsf*  wttUa  disantiaa  sf  eoirt 

It  was  a  matter  of  disoetion  for  the  court 
to  consolidate  two  gamiihment  proceedincs,  to 
continne  the  first  one,  and  to  consider  all  the 
testimony  in  tiie  lut  one  for  the  protection  of 
the  first  gandihee  against  double  liability,  and 
of  snch  action  by  the  conrt  the  second  gandahee 
cannot  complain. 

2.  LinltatlsB  of  aeUons  «=»173-8tatits  oan 
be  tmkad  only  fey  debtor. 

Tb«  statute  of  limitations  con  be  Invoked 

only  by  the  debtor  himsdf. 

3.  Fraudslent  oonveyanoes  15(1)— Credi- 
tor whose  debt  barrsd  by  statute  nay  be 
preferred, 

A  debtor  lias  the  right  to  prefer  one  cred- 
itor, and  may  prefer  a  creditor  whose  debt 
might  be  barrjed  by  the  statute  of  limitationB. 

4.  Bills  and  sotei  «»337  —  Creditor  held  to 
have  become  bona  fide  holder  for  value  with- 
out flotloe  before  garnlshmMt. 

In  view  of  Rem.  Code  1915,  {{  3416,  3447, 
creditor  who  received  from  his  debtor  notes 
payable  to  him  without  any  notice  of  infirmi- 
ty in  them,  or  defect  in  the  title  of  the  debtor, 
or  knowledge  of  such  facts  tliat  his  action  In 
tafcii^  them  amounted  to  bad  fidth,  becune,  be- 
fore writ  of  garnishment  against  the  party  who 
held  the  notes  for  him,  a  bona  fide  bolder  for 
value  without  notice  of  the  uotM. 

5.  Bills  aad  notes  «s>358— Cr||ltor  heldlai  as 
collateral  soourity  sntUled  w  protsctlon  to 
oxteut  of  amouBt  ef  debt. 

Under  Bern.  Code  1915,  H  3417.  8418, 
where  notes  payable  to  the  dchtor  were  accept- 


ed by  a  creAtor,  not  In  setflement  and  satls- 
factlon  of  his  debt,  but  to  coDeet  iprtiat  be 
coold  and  apply  the  proceeds  on  the  debt,  the 
creditor  Is  entiOed  to  protection  as  a  bolder 
in  due  course  to  Aa  extent  of  the  amount  of 
his  debt  against  Uie  payee  and  transferor  of 
the  notes. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
Oouuty;  Wm.  A.  Huneke,  Judge. 

Action  by  the  Guaranty  Security  Company 
against  B.  J.  Coad,  doing  business  as  the  Rail- 
way 3?elc«raph  Institute,  wherein  B.  B.  Hor- 
rigan  was  garnished.  From  an  adverse  Judg- 
mttit  the  garnishee  appeals.  Bereraed. 

C.  M.  O'Brien,  of  Pasco,  for  appellant 
Davis  &  Hell,  of  Spokane,  for  respondait. 

H0L(30MB,  J.  Respondent,  having  a  Judg- 
moit  In  the  superior  court  of  Spokane  county 
for  $420,  with  legal  Interest  ftom  date  ctf 
Judgment,  February  18, 1919,  sued  out  a  writ 
of  garnishment  on  October  28,  1819,  against, 
and  had  the  same  scared  upon,  appellant,  on 
the  next  day. 

Appellant  answered  In  due  time,  denying 
any  indebtedness  to  defoidanC.  admitting 
that  be  had  in  bis  ponesslon  promissory 
notes  signed  hy  Charles  Frazier,  payable  to 
the  ordw  of  B.  J.  Coad,  and  allied  that  be 
hdd  the  notes  as  the  property  of  one  Charles 
Babbitt  Respondent  controverted  this  an- 
swer, denied  that  the  notes  belonged  to  Bab- 
bitt and  alleged  that  Qiey  belonged  to  defend- 
ant Coad. 

A  prior  vrrit  of  gamiahment  had  Issued  and 
been  served  against  Oharlea  F raster  on  March 
6,  1819.  TbAt  gandEAiee  defendant  answoed 
in  due  time,  admitting  the  execution  of  IT 
promissory  notw  to  defdtdant  Coad,  the  first 
of  which  fdl  due  February  IS,  1818,  and  one 
on  the  same  day  of  each  mondi  thereafter, 
each  bearing  interest  at  tbe  rate  ot  7  per 
cent  per  annum.  He  also  alleged  that  Coad 
bad  left  ttie  state  of  Wasbington,  and  was, 
as  he  believed,  at  the  time  residing  in  Colo- 
rado, and  bad  the  notes  In  bis  itosaesslon,  or 
had  transferred  the  same. 

This  aoBver  was  controvoted,  aad  upon 
the  Issues  framed  a  bearing  was  bad  in  the 
snpexiCHr  court  <m  September  22, 1SI19,  but  not 
ccmduded;  the  hearing  having  been  contlnned 
by  order  of  tbe  jui^  In  order  to  get  further 
evld«ioe  to  discover  who  then  owned  tbe 
notes,  BO  that  the  maker  of  tlie  notes  might 
not  luve  to  pay  them  twice.  Ibe  deposition 
of  defaidant  Ooad  bad  been  taken  in  this 
prior  [woceeding,  wber^  be  testified  that 
abonfr  May  of  that  year  he  had  transferred 
and  IndOTsed  tbe  notes  to  Charles  Babbitt,  <a 
Milwaukee,  Wis.,  in  payment  ot  a  pre-exist- 
ing Indebtedness  of  approximately  ffiOO,  In- 
curred In  1M.1  dt  1912,  for  money  loaned  Um 
by  Babbitt  end  Interest;  that  no  adduxooal 
sum  was  paid  him  by  BabUtt  at  or  About  tbe 
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time  of  the  traiufier;  that  be  knew;  at  tbe 
time  at  tbe  traiisfer,  tbat  a  ^uAgmmti  lud 
bMD  oMaliiod  by  reqwiideat  In  Spi^iie  cotm- 
ts.  Wash.;  tbat  be  waa  Infonned  by  letter 
frbm  Trader  aboot  June  or  July.  1919,  of 
the  samlsfament  agiJiut  Frader;  tbat  be 
never  Intormed  Babbitt  of  the  judgmaitt  npr 
ftf  tbe  Trailer  garaUdwient;  that  be  trans- 
ferred tbe  notes  to  BabUtt  to  pay  bis  long- 
arii^tyg  debt  to  him,  and  considered  It  paid; 
diat  be  was  in  Denver,  Colo.,  and  Babbitt  in 
Milwaukee^  Wis.,  when  tbe  transfer  was 
made  by  correq^ondence  by  matL  Tbe  depo- 
sition of  BaU>itt  was  then  also  tak^  In  tbe 
Frader  matter  In  Milwaukee.  Wis.  Babbitt 
testlfled  tbat  be  was  a  brotlwif-in-law  of  de- 
fendant Goad;  tiiat  Ckmd  sent  btm,  by  mall, 
notes  aggregating  $660,  Indorsed  by  Ooad  xm- 
restrlctedly,  in  the  fore  part  of  Joly,  lAld; 
that,  <m  October  2, 1910,  he  received,  1^  mall, 
a  second  batch  of  notes,  aggregattng  91S0, 
from  Coadf  Indorsed,  unrestricted,  by  Coad ; 
tbat  Goad  owed  btm  $500  for  money  loaned 
blm  m  lftl2  and  for  living  expaises  of  Ooad 
and  wife,  and  Interest,  upon  open  account; 
that  be  received  no  notice  of  any  Judgment 
against  Goad,  or  ot  any  ganilsbment  against 
tbe  notes;  tbat  he  received  tbe  notes  in  pay- 
ment of  bis  account  and  Interest ;  that  Goad 
owed'blm  nothing;  that  be  Intraded  to  write 
Coad  that  be  (^bbltt)  bad  received  tbe  notes 
in  settlement  ct  Coed's  indebtedness;  that 
he  bad  bad  no  previous  arrangement  with 
Coad  for  tbe  transfer  and  aoc^tance  of  tbe 
Fnuder  notes  in  settl^ent  of  Goad's  Indebt- 
edness; tbat  he  had  mentioned  Goad's  In* 
dd>tednflss  to  him  about  three  years  before, 
wh»i  Coad  had  visited  him,  and  Coad  bad 
tben  promised  to  pay  or  settle  part  or  all  of 
the  debt  as  soon  as  he  could;  that  he  (Bab- 
bitt) bad  sent  each  batch  of  notee  to  appel- 
lant, an  attorney  of  Pasc<^  Wash.,  who  had 
been  attending  to  some  property  la  Pasco, 
for  several  years,  £or  Babbitt,  but  whom  be 
did  not  personally  know,  within  two  or  three 
days  after  the  receipt  thereof  each  time,  for 
coUectlon  for  him  (Babbitt). 

No  other  evidence  waa  taken  at  the  hearing 
of  the  garnishment  proceeding  against  ap- 
pellant, except  the  evidence  of  Frazler  and 
the  deposition  of  Babbitt  taken  In  the  Frazler 
hearing.  There  was  no  evidence  controvert- 
ing the  testimony  of  any  of  those  witnesses. 
Appellant,  contendli^  that  the  two  garnish- 
ment proceedings  were  entirely  Ind^endent 
of  each  other,  and  that  be  is  not  to  be  bound 
by  testimony  taken  In  any  other  proceeding 
than  the  proceeding  against  blmsdf,  urged 
as  error  the  admitting  in  evidence  in  the  trial 
of  these  proceedings  the  testimony  of  Charles 
Frazler,  taken  in  the  formn  garnlshnrant  pro- 
ceeding, and  tbe  deposlti<m  of  Coed. 

II]  The  court,  however,  consolidated  the 
two  proceedings  and  gave  permlsskut  to  ap- 
pelant to  Intervene  m  behalf  of  Babbitt,  if 
he  dedred,  but  Babbitt  did  not  desire  to  do 
ao.   However,  the  interests  of  justice  were 


best  snbserved  by  ctHuoltdatUic  tbe  two  pro- 
cftedlnga  Tbe  object  of  both  was,  of  coarse, 
to  impound  the  notes,  or  the  proceeds  there- 
of, tw  aivUcatim  to  tibe  judgment  of  re- 
spondoit  against  &>ad.  In  tbe  Interests  of 
Justice,  Frazler  should  have  been  protected, 
and  was  protected,  by  the  cour^  against 
double  liability  tm  the  notes.  The  question 
properiy  to  be  determined  was.  Who  at  the 
tlnie  ot  the  secoud  garnishment  was  the  legal 
owner  of  tbe  notes  In  questloa?  And  tbat 
could  not  be  determined  without  taking  tbe 
testhncmy  of  those  bavlng  primary  knowledge 
of  aU  transactlonB  relating  to  tbe  notes.  It 
was  a  matter  of  dlseretlrai,  llierefore,  for  the 
court  to  oonsfflidate  the  two  gamUbaient  pro- 
ceedings, continue  the  first  one,  and  consider 
all  tbie  testimony  In  the  last  one;  and  of 
this  appellant  has  nothing  to  complain. 

Tbe  decisive  question  in  this  case  la,  as  ap- 
pellant states  It,  Were  tbe  notes  in  the  hands 
of  appellant  at  the  time  the  writ  of  garnish- 
ment wu  served  uptm  him  October  24,  1919, 
the  xvoperty  of  Coad  or  BaUiltt? 

Tbe  trial  court  found  that,  at  the  time  oi 
the  tranater  of  the  notes  from  CSoad  to  Bab- 
Utt; Co^  was  Indebted  to  BabUtt  for  over 
9500,  besides  several  years'  Interest 

[2,  S]  Indeed,  be  coold  find  nothing  dse ; 
fbr  there  was  no  testlmoiy  In  any  way  con- 
troverting; Goad  testified  tbat  the  notes  were 
transferred  to  Babbitt  In  payment  of  his  in- 
debtednesB  to  Babbitt;  and  Babbitt  tesUfled 
that  be  took  the  notes  from  Ooad  In  payment 
of  bla  Indebtedness,  and  sent  them  to  tals 
attorney,  the  appellant,  for  collection.  It  Is 
true  that  Goad's  debt  to  Babbitt  existed  only 
upon  open  account,  and  that  it  apparently 
could  have  bem  sncceasfuUy  defended  against 
by'  reason  of  tbe  statute  of  llmltaUons.  Bat 
the  stetute  of  Ilmltatlcms  can  only  be  tnviAed 
by  the  debtor  himself. .  The  debt,  neverthe- 
less, exists,  and  there  is  a  moral  obligation 
to  pay  It  For  tbe  sake  of  public  policy,  debt- 
ors are  permitted  by  stetutes  of  limitation, 
after  the  lapse  of  a  certein  time,  to  plead  the 
statute,  as  a  bar  to  tbe  collectl<«  of  the  an- 
cient debt  But  no  one  else  can  Invoke  it 
but  the  debtor ;  and.  If  the  d^tor  desires  to 
prefer  a  creditor,  he  has,  under  the  unbroken 
decisions  of  this  state,  the  right  to  do  so; 
and  be  may  prefer  a  creditor  whose  debt 
might  be  barred  by  the  statute  of  Umltetlons, 
If  pleaded,  and  does  so  la  good  faitb. 

Now,  it  Is  true  that  Babbitt  Is  a  brother-in- 
law  of  Goad's;  tbat  the  debt  from  Coad  to 
Babbitt  upon  opoi  account  was  seven  years 
old  at  the  time  of  the  transfer;  tliat  Coad 
himself  knew  tbat  there  was  a  Judgment  In 
Sp<^ane  county  against  him  for  $420  and  In- 
terest; and  that  a  writ  of  garnishment  had 
been  Issued  out  of  the  superior  .court  of  Spo- 
kane county  against  Frazler,  the  maker  of 
the  notes,  seeking  to  impound  the  notes,  or 
the  proceeds  thereof.  But  there  Is  no  dispute 
on  the  fact  that  wboi  Coad  transferred  the 
notes  to  Babbitt  be    d  not  inform  BabUtt 
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of  the  ezlatenee  ot  any  judgment  against 
Ooad,  or  of  any  writ  of  garnishment  against 
the  notes,  and  Babbitt  toofe  tlie  notes  ^th- 
ont  .any  such  knowledge  or  notice  wbtch 
wonid  put  him  upon  Inqnlry. 

a?lie  trial  coar^  In  deciding  tbe  cas^  talA 
Uiat  be  wonld — 

"  •  •  •  Iiave  grave  doubts  whether  the  as- 
signment of  these  notes  by  Mr.  Goad  to  Mr. 
Babbitt  was  a  bona  fide  transaction.  In  the 
first  place,  the  original  indebtedness  was  not 
insisted  npon  by  Mr.  Babbitt.  He  said  that 
he  did  not  ask  Mr.  Coad  to  pay  it,  mnning  on 
from  year  to  year;  the  relation  of  brotber-ln- 
law,  In  fact,  existed  between  them;  there  was 
never  a  note  taken,  never  a  memorandum  re- 
quired, never  a  written  account  made  of  the 
advances  made  from  time  to  time.  Cnder  the 
circamstances  it  might  almost  be  regarded  as 
a  gift  by  Mr.  Babbitt  to  Mr.  Coad.  Tet  even 
assuming  that  there  was  an  indebtedness  origi- 
nally from  Goad  to  Babbitt  it  seems  to  me  that 
the  assignment  of  these  notes,  or  rather  tbe 
surrender  of  these  notes  by  Coad  to  Babbitt, 
was  BUcb  that  they  could  not  be  considered  as 
an  assignment  of  Uie  notes,  but  that  they  were 
merely  handed  over  to  Babbltt—I  think  so  far 
as  Coad  is  concerned  undoubtedly  for  the  par- 
pose  of  avoiding  this  garnishment—so  far  as 
Babbitt  is  concerned  that  he  might  get  out  of 
them  what  he  could.  There  was  no  previous 
correspondence  between  them  at  aU.  Babbitt 
did  not  look  into  the  solvency  of  the  maker; 
did  not  see  whether  tht  notes  were  worth  any- 
thing or  nf»t;  rimply  took  tiiem.  •  •  • » 

The  trial  court  further  suggested  that, 
where  there  is  a  series  of  aoteSt  such  as  exist- 
ed here,  a  party  who  takes  some  of  fhem 
overdue  would  take  the  rest  of  ihem  with 
notice  of  the  defect  that  exists  with  referoice 
to  all  of  them. 

It  requires  moire  than  mere  doubt  to  set 
aside  a  transfer  hy  one  to  another,  even 
dioQgh  a  r^tlve,  as  a  transaction  in  bad 
faith. 

In  National  Surety  Go.  t.  Udd,  65  Wash. 
4T1, 118  Pac.  S4T,  involving  an  alleged  fraud- 
ulent transfer  by  a  deed  to  a  relative  (cousin), 
we  held  tbe  evidence  to  be  insuflSdent  to  war- 
rant the  setting  aside  of  a  deed  as  firaudulent 
as  to  creditors,  althou^  the  grantor  was  con- 
verting his  real  property  Into  money  with 
fraudulmt  Intent  to  avoid  payment  of  a  judg- 
ment In  a  pending  suit,  where  It  appeared 
tbat  the  grantee,  a  cousin  of  the  gzantor,  was 
also  a  creditor  and  took  the  conveyance  In 
discbarge  of  an  antecedent  indebtedness,  and 
It  was  not  idiown  that  he  had  auxSi  notice  of 
the  pending  suit,  or  so  partldpated  In  the 
grantor's  fraud  as  to  cause  bim  to  lose  the 
preference ;  the  burden  of  proof  to  establish 
such  notice  being  upon  the  plaintiff.  And  In 
that  case  we  pointed  out  that  there  were 
many  drcumstances  tending  to  cast  suspicion 
up<m  the  transaction,  but  that  they  were  not 
'suAclent  to  show  bad  faith  on  the  part  of  the 
grantee. 

Goad,  the  payee  of  Oie  notes^  had  dnmrted 


from  this  state,  was  residing  In  another  state, 
and  had  taken  the  notes  with  him  at  the  time 
of  tbB  attempted  impounding  of  the  notes  or 
the  proceeds  thereof  by  tbe  writ  of  gamldi- 
ment  on  Frazler.  It  Is  true  that,  after  notice 
of  the  gamlahment  against  Frazler,  Coad  was 
in  another  state,  transferred  and  Indorsed  the 
notes  to  his  relative,  Babbitt,  and  deUvered 
them  to  blm,  wIThout  any  notice  or  Infbnnar 
tlon  to  him  tbat  there  had  been  a  gamldi- 
ment  Issued  against  the  maker  of  tbe  notes. 
BecUon  8447,  Rem.  Code,  proTldes: 

"To  constitute  notice  of  an  infiiinlty  In  the 
Instrument  or  defect  in  the  title  of  the  person 
negotiating  the  same,  the  person  to  yriiom  it 
is  negotiated  must  have  had  actual  knowledge 
of  the  infirmity  or  defect,  or  knowledge  of 
soch  facts  tiiat  his  action  in  taking  the  instm- 
ment  amonntsd  to  bad  faith." 

Section  8116,  Bern.  Code,  provides: 

"Valae  is  any  consideration  suffldent  to  sap- 
port  a  simple  contract.  An  antecedent  or  pre- 
existing debt  constitutes  value.  *  *  * " 

[4]  With  these  sections  of  the  statute  In 
view,  and  It  being  indisputably  established 
that  Babbitt  received  tbe  notes  without  any 
notice  of  infirmity  tn  them  or  defect  In  tbe 
tlQe  of  Goad,  or  knowledge  of  such  facts  that 
his  action  In  taking  them  amounted  to  bad 
faith,  and  the  statute  tbat  an  antecedent  or 
pre-existing  debt  constitutes  value,  there  can 
be  no  question  but  that  Babbitt  became,  be- 
fore the  writ  of  gamlahment  against  appel- 
lant, a  bona  fide  holder  for  value,  without 
notice,  of  tbe  notes. 

Aa  was  held  In  Citizens'  Bank  &  Trust  Co. 
V.  Limprlgbt,  »3  Wash.  361,  160  Pac.  1046: 

'There  can  be  no  imputation  of  bad  faith 
from  the  fact  of  taking  negotiable  paper,  fair 
on  its  face,  without  active  inquiry,  nor  by  mere 
speculation  as  to*dilfgence  or  negligence,  and 
evidence  g<^g  no  further,  and  showing  no  ac- 
tual notice,  is  Insufficient  to  snstain  Itaidings 
that  plaintiff  was  not  a  bona  fide  pnrdiaser  for 
value."  Syllabus. 

And.  again.  In  National  City  Bank  r,  Shel- 
t<m  saec  Co.,  96  Wash.  74, 164  Pac.  we 
held: 

"Under  Rem.  Code,  |  8447,  providing  that  io 

constitute  notice  of  a  defect  in  the  titie  of  the 
person  negotiating  a  promissory  note,  the  per- 
son to  whom  it  is  negotiated  must  have  actual 
knowledge  of  the  defect,  the  rights  of  the  holder 
are  to  be  determined  by  the  simple  test  of  hoor 
esty  and  good  faith,  and  It  is  not  enough  that 
the  holder  was  negligent  or  omitted  precautious 
dictated  by  prudence."  Syllabus. 

To  the  some  effect,  see  Oray  t.  Boyle, 
65  Wash.  678, 104  Pac  888,  188  Am.  St  Rep. 
1<M2,  and  Scandinavian  American  Bank 
Johnston,  68  Wash.  187. 115  Pac;  102. 

[S]  Even  though,  as  the  trial  court  sug- 
gested, the  notes  wrae  accepted  by  BabMtt, 
not  in  settiement  and  satlsftiction  of  his  debt, 
bat  for  the  parposB  of  ctdlectiiv  what  be 
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ooald  and  axa^lTSos  Am  saint  to  Ue  dabt,  fhat 
would  cnistUnte  a  holding  as  ooUateraU  and 
in  that  caie,  In  German  Americaa  Bank  t. 
Wright,  86  Wash.  460, 148  Pac  H»,  Ann.  Cas. 
mrp.  381«  we  held  ^t,  under  the  atatutea 
heretofore  quoted,  and  other  statutes,  aa 
follows: 

"Sec.  841T.  Where  -raloe  baa  at  any  time  been 
^en  for  the  instmmeat,  tlie  holder  Is  deemed 
a  bolder  for  nine  in  respect  to  sU  parties  who 
became  such  prior  to  that  tine; 

"Sec.  3418.  Where  the  holder  has  a  lien  w 
the  inBtmment,  ariBing  either  from  contract 
or  by  implication  of  law,  be  ie  deemed  a  holder 
for  valne  to  the  extent  of  his  Uen" 

— such  bolder  would  be  entitled  to  protectlcm 
to  the  extent  of  the  amount  of  his  debt 
against  the  payee  and  transferor  of  the  nego* 
tlable  instrument 

See,  also,  cases  there  dted. 

We  are  therefore  obliged  to  conclude  that, 
under  the  statutes  and  the  adjudicated  cases, 
the  trial  court  erroneously  found  and  con- 
cluded that  Babbitt  was  a  liolder  not  in  good 
faith  for  value,  and  the  JudgAant  noat  be 
rerersed.   It  (s  so  ordered. 

MOUNT,  MITOHBLL,  and  TOLMAN.  JJ.. 
coocnr. 


STATE  ex  rei.  DAVIS  v.  SUPERIOR  COURT 
FOR  LEWIS  COUNTY.    <Nq.  16220.) 


(Sopreme  Court  of  WasUnfttm. 

1921.) 


Jan.  25, 


1.  Venae  ^36-^hense  statate  aapHcsMe  to 
prsceedlag  ■■der  Juvealle  Cesrt  Aot  for  pro- 
tsetloa  ef  dspsaisrt  ehHdrea. 

The  change  ef  Tenue  statute  (Bern,  Code 
ISIS.  H  209—1,  20S-2)  Is  appUcable  to  pro- 
ceedings under  the  Juvenile  Court  Act  to  pro- 
tect dependent  children  in  the  eostody  and 
control  of  cue  neglectiDg  th«»  and  treating 
them  cruelly  and  inhumaDly. 

2.  MandanM  ^lN(4)^entrovertei  fetsni 
wHI  be  aooepMd  as  tnie  when  the  svldenee 
to  eqadly  balaaced. 

Where  the  return  of  the  judge  to  petition 
ftfr  writ  of  mandamoi  is  controverted,  the  Su- 
preme Court  will  accept  the  return  as  correct- 
ly  stating  the  facts;  the  witneeses  being  equal- 
ly divided  and  reputable. 

3.  Jsdtee  «=95l(2)— Afltevit  ef  pre)adlee 
tiBiely,  If  filed  and  called  te  atteatloa  of  oeart 
before  aay  rutlag. 

Motion  for  change  of  judges  under  Kem. 
Code  1915,  81  209—1.  209—2,  supported  by  affi- 
davit of  prejudice,  is  timely  tnade  if  filed  and 
called  to  the  attention  of  the  court  before  it 
has  made  any  ruling  whatsoever,  either  on  the 
motion  <tf  the  party  making  the  affidavit,  or  on 
tte  motiw  of  sny  other  par^  to  the  action,  of 
the  hearing  of  whidi  the  party  making  the 
affidavit  has  been  given  notice. 


Depattment  1.  < 

Petltiott  tot  mandamus  by  the  State  of 
Waahlngtco*  on  tba  lelatlon  of  Albert  Davia 
against  the  Supttlor  Ooort  for  Levis  County. 
Writ  denied. 

W.  B.  Bishop,  of  Cbehalls,  for  plaintiff. 
J.  H.  Jafanh^  of  Centralla,  for  respondent 

BRIDGES,  J.  A  proceeding  was  c(»nmenc- 
ed  In  the  Lewia  county  euperlor  coturt  on 
the  13th  day  of  November,  1920,  entitled,  "In 
the  Matter  of  the  Welfare  of  Irwin  Davis, 
Florence  Davis,  and  Gwendolyn  Davis,'* 
wherein  It  was  alleged  that  the  Davis  chil- 
dren were  in  the  custody  and  control  of  one 
Albert  Davis,  who  was  neglecting  them  and 
treating  them  In  a  cruel  and  inhuman  man- 
ner, and  that  such  cblldreti  were  dependent 
children  under  the  Juvenile  Court  Act  O^wa 
1913,  p.'  tSSffi,  A  summons  was  issued  and 
served  on  Albert  Davis  on  the  18th  day  of 
Novonber,  1S20.  The  summons  or  notice 
required  Davis  to  appear  In  court  on  the  16th 
day  of  November,  1920.  at  the  hour  of  0:30 
a.  and  defend  hlmsOlf  touching  the  mat- 
ter redted  in  the  petition.  Thereafter  Davis 
filed  an  aGBdavlt  of  prejudice  against  the  pre- 
siding Judge,  and  asked  to  have  the  case 
transferred  to  another  county,  or  that  anoth- 
er judge  be  caUed  in  to  try  it  Tixe  local 
judge  made  an  order  refusing  the  Change  of 
venue,  and  threatened  to  proceed  with  the 
trial  of  the  case.  Thereupon  Davis  instituted 
this  proceeding,  seeking  to  compel  the  judge 
of  the  Lewis  county  court  either  to  call  In 
another  judge  or  transfer  the  case  to  some 
other  county  for  trIaL 

The  judge  of  that  county  has  made  his  re- 
turn setting  out  the  facta  as  he  understands 
them.  It  does  not  aiH>ear  upon  what  grounds 
the  lower  court  refused  to  grant  the  diange 
of  venue,  but  an  examination  of  the  record 
tends  to  indicate  that  he  so  refused,  either 
because  the  change  of  venue  statute  has  no 
application  to  a  proceeding  under  the  Juve- 
nile Court  Lew,  or  on  the  ground  that  the 
Application  for  the  change  was  not  timely 
made,  or  po^lbly  on  both  of  these  grounds. 

[1]  We  have  no  doubt  that  the  change  of 
venue  statute  is  applicable  to  a  proceeding  of 
this  character.  While  this  exact  question 
bas  not  been  before  this  court,  yet  in  a  case 
of  similar  character  the  court  has  applied 
the  change  of  venue  statute.  State  ex  rel. 
Mead  v.  Superi(»  Court,  108  Wash.  636,  186 
Pac.  628. 

[2}  The  parties  are  not  agreed  upon  the 
facts  or  circumstances  under  which  the  ap- 
plication for  change  of  votne  was  mad&  We 
will,  under  these  circumstances,  adopt  the 
return  of  the  respondent  as  showing  the 
facts  correcUy.  We  have  held  that  where  the 
return  of  the  judge  la  controverted,  we  will 
accept  that  return  as  ctffrectly  reciting  the 
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fact^  where  the  wltne^es  are  equally  di- 
vided and  reputable.  State  ex  rel.  Russell 
T.  Superior  Court,  193  Pat  678 ;  In  re  Gels- 
der'a  Estate.  99  Wash.  452. 16B  Pac.  822. 

The  substance  of  respondent's  return  Is 
that,  after  the  original  petition  concerning 
the  dependent  children  had  been  filed,  and 
after  the  service  upon  Albert  Davis,  In  whose 
custody  the  children  were,  and  before  the 
time  fixed  for  the  hearing  of  that  case.  W.  JSL 
Bishop,  acting  as  attorney  for  Davis,  aiq;>ear- 
ed  before  Judge  W.  A.  Beynolds.  as  judge  of 
the  Juvenile  court  of  Lewis  county,  and  ask- 
ed that  the  hearing  of  the  case  be  continued, 
for  the  reason  that  he  had  importaDt  busi- 
ness elsewhere  on  the  day  set  for  the  trial; 
that  complying  with  the  request  the  court  con- 
tinued the  trial  ttom  9:30  a.  m.  to  3  p.  m. 
of  November  16,  1920 ;  that  after  such  con- 
tinuance had  been  requested  and  granted, 
Davis,  ttucough  his  attorney,  informed  the 
court  ttaat  be  had  ffled  an  affidavit  d  prej- 
udice and  motltm  for  change  of  Judges,  and 
asked  the  court  to  grant  such  motlcm,  which 
ttie  court  refused  to  do,  but,  on  the  conlxary, 
made  an  order  denying  such  application.  The 
question  la  therefore  whether  the  appUcatlon 
for  the  change  of  venue  was  timely  made. 

A  literal  reading  of  the  diange  of  venue 
statute,  being  aections  20fr— 1  and  209—2, 
Rem.  Code,  would  seem  to  authorize  the  ap- 
plication for  the  change  of  venue  to  be  made 
at  any  time  before  the  entry  of  Judgment, 
but  we  have  held  in  many  cases  that  sndi 
was  not  the  legislative  intent.  We  have  held 
In  several  cases  that  the  application  for  the 
change  of  venue  must  be  timely  made.  State 
ex  reL  Russell  v.  Superior  Court,  77  Wash. 
631,  iSS  Pac.  201,  and  cases  there  cited. 

In  the  case  of  State  ex  ret.  Lefebvre  v. 
Clifford,  60  Wash.  313,  US  Pac.  40,  this  court 
said: 

"We  cannot  conclude  that  it  was  intended 
by  the  act  that  a  party  could  Bubmit  to  the 
Jurisdiction  of  the  court  by  waiving  his  rights 
to  object  until  by  some  ruling  of  the  court  In 
a  ease  he  becomes  fearful  that  the  Judge  is  not 
favorable  to  Us  view  of  the  case,"  and  that  tiie 
applicatton  was  not  timely  maoe. 

In  the  case  of  Fortson  Shingle  Co.  v.  Shag- 
land,  77  Wash.  8, 137  Pac.  804,  the  facts  were 
that  a  suit  for  Injunction  was  instituted  and 
a  temporary  restraining  order  was  made, 
lifter  a  hearing  in  which  the  defendants  par- 
ticipated. Thereafter  defendants  filed  an  af- 
fidavit of  prejudice.  The  court  held  that  the 
application  for  change  of  judge  was  not  time- 
ly made. 

In  the  case  of  Nance  v.  Woods,  79  Wash. 
1S8,  140  Pac.  323,  the  defendants  filed  an 
affidavit  of  prejudice  after  they  had  filed  a 
motion  for  cost  bond  and  the  bond  had  been 
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furnished,  aild  after  they  had  filed  a  motion 
for  a  bill  of  particulars,  but  before  it  had 
been  heard,  and  after  the  plaintiff  had  filed 
a  motion  for  default,  which,  after  hearing, 
was  denied.  It  was'  held  that  the  motion 
was  not  timely  made.- 

In  the  case  of  State  ex  rel.  Deavers  vl 
Superior  Court,  78  Wash.  260,  138  Pac.  869, 
the  defendants  first  filed  a  motion  to  make 
ttie  complaint  more  definite  and  certain,  and 
several  days  thereafter,  and  before  this  mo- 
tion had  been  presented  or  ruled  upon,  they 
filed  an  affidavit  of  prejudice  against  the 
Judge.  Held,  that  the  affidavit  was  timely 
made. 

In  the  case  of  f  State  »  rel  Farmor  V.  Btil, 
101  Wash.  183. 172  Pac.  221,  It  waa  bsHd  that, 
after  requesting  the  trial  Ju^  to  aet  a  caae 
for  Jury  trial,  and  such  request  la  compiled 
with.  It  Is  too  l&te  to  file  an  affidavit  of  prej- 
udice and  donand  that  the  case  be  assigned 
to  anotiier  Jodge. 

In  the  case  of  State  ex  r6L  ZHmham  y. 
Superior  Court,  100  Wash.  607,  180  Pac.  481. 
the  prevailing  facts  were  that  after  the  de- 
fendants hod  moved  to  make  tiie  comidalttt 
more  definite  and  cratain,  uid  after  that  mo- 
tion bad  bem  noted  for  hearii%,  but  before 
such  hearing  or  any  ruling  of  the  court;  they 
made  an  affidavit  of  prejudice  against  the 
Judge,  'and  moved  tor  change  of  Judges.  It 
waa.btfd  that  the  moU(m  was  tlmdy  made. 
,  Die  case  ot  Fanner  v.  Bell,  supra,  would 
seem  to  be  particulariy  dedslTe  of  the  qiub- 
tl(m  tttvcdved  here.  There  the  only  thing 
which  bad  transpired  before  the  filing  of  tiie 
affidavit  for  change  of  venue  was  the  ap- 
plication by  tile  person  seeking  the  change  to 
have  the  caae  set  down  for  trial  to  a  Jury. 
If,  under  these  drcnmstances,  the  applica- 
tion for  change  of  venue  Is  not  timely  made, 
then  It  certainly  cannot  be  said  to  be  timely 
made  after  the  complaining  party  had  asked 
the  court  for  a  continuance  of  the  trial  and 
obtained  a  nlUng  of  the  court  thereon. 

[3]  The  point  we  wisli  to  ^phasize  is 
that  a  motion  for  a  change  of  judges,  sup- 
ported by  an  affidavit  of  prejudice  Is  timely 
made,  If  filed  and  called  to  the  attention 
of  the  court  before  it  has  made  any  ruling 
whatsoever  in  the  case,  either  on  the  motion 
of  the  party  making  the  affidavit  or  on  the 
motion  of  any  other  party  to  the  action,  of 
the  hearing  of  which  the  party  making  the 
affidavit  has  be^  given  notice;  otherwise  it 
Is  not  timely  made. 

We  conclude  that  the  affidavit  of  prejudice 
and  the  motion  for  change  of  venue  in  this 
case  came  too  late.  The  writ  allied  tox  Is 
denied. 

PARKER.  0.  J.,  and  MACKINTOSH.  ffUL- 
LEBTON,  and  HOLCOUB.  JJ.,  concur. 
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LARSEN  V.  BETCHER.   (N«.  16055.) 

(Saprema  Ooort  of  WaBfaliiftoii.  Jan.  SO, 

1921.) 

1.  Blilt  siri  Mtot  «bb337-^mM  MH  Mt  to 
ro^rt  MbMlttlH  «•  J«y  4IMIWb  ImM- 
er'*  ffood  faltk. 

In  holder's  action  asainst  makw,  bolder"  ■ 
failure  to  inquire  seller,  ao  that  he  eonld 
have  learned  of  an  oral  agreement  that  the  note 
was  to  be  aent  to  the  eompanj  for  whose  cor- 
poiato  stock  It  waa  ^ven,  and  then  held  tmtU 
doe  nnleSfl  neeesaavlly  naed  aa  collateral,  did 
not  warrant  the  snbmlsaion  to  die  jnry  of  the 
qneatiou  of  holder's  (ood  faith  as  defined  in 
Kern.  Code  1915.  f  3443,  or  place  burden  of 
showing  such  on  the  holder  under  section  84G0, 
in  view  of  section  3447,  making  actual  knowl- 
edge of  infirmity  or  defect  reqnlaita  to  bad 
faith.  . 

2.  Evldenoe  «=>44l  (M)— Oral  a|reenMrt  liad- 
mlsalblo  to  vary  terms  of  aata. 

An  oral  agreement  between  the  maker  and' 
payee  of  a  note  that  it  would  not  be  transferred 
cannot  be  shown  to  vary  the  terms  of  the  writ- 
ten inetmment  in  the  hands  of  a  holder  taking 
w*thont  knowledge  of  infirmity. 

3.  Evfdeaea  ^22(1)— CMrt  otaaat  Ivdloially 
kaow  that  all  trmaafm  of  oanMratt  tlMk 
are  fraaduleRt. 

The  court  cannot  soy  from  Judicial  knOwl- 
e-^ge  that  all  transfers  of  corporate  stock  are 
fraudulent,  so  that  a  holder  conld  not  have  pur- 
chased a  note  ^Ten  for  such  stock  in  good  f aitb. 

4.  Bills  aad  ROtes  «=334»— Bad  faith  not  ln< 
ferahle  beoaase  note  was  known  to  have  boon 
givti  for  corporate  stock. 

In  an  action  to  recover  on  a  note,  a  jury 
cannot  be  permitted  to  draw  the  Inference  that 
plainttff  pordia^v  it  fHd  so  In  bad  faith,  raerefy 
bemuse  he  knew  or  could  have  known  that  it 
had  ita  inception  ta  Om  pvrdiaae  of  eorponte 
stock. 

Dcinrtment  2. 

Appeal  from  Superior  Court,  Sp<*ane 
County;  David  W.  Hum,  Judge. 

Atotlon  by  N.  O.  Larsen  against  J.  A. 
Betcher.  Judgment  for  pialntUf.  and  defend- 
ant appeals.  AfBrmed. 

B,  B.  Quackenbush,  of  ^wkana^  for  appel- 
lant. 

White  &  Bandall,  <tf  Spokane  (F.  B.  Dan- 
skin,  of  Spokane,  of  eonns^,  for  respondent 

TOLUAN,  J.  On  Vtibrwy  2,  191S,  n- 
Rpondent,  wbo  Is  a  farmer  and  merdiant 
doing  business  at  Farmer,  In  Doi^las  county, 
in  this  states  pundiaeed  trim  one  U  B.  Simons 
the  note  Involved  In  this  action,  whldk  was 
dated  January  19,  1918,  due  one  year  after 
date,  for  the  sum  of  $1,600,  with  Interest  at 
Uie  rate  of  8  per  cent.,  payable  at  maturity, 
paying  ttierefor  $1«376.  Bespondent  knew, 
or  might  have  known,  that  Simons  was  & 
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stock  salesman  plying  his  calling  among  the 
fanners  of  that  vidnlty,  and  he  had  thweto- 
fore  been  solicited  by  Slnxms  to  purchase  audi 
stoA,  and  had  refused  to  consider  the  matter, 
and  knew  nothing  whatever  of  the  merits  or 
value  of  the  stock.  Being  approached  upon 
the  matter  of  the  purchase  of  the  note,  he 
first  gave  an  evasive  answer,  but  finally, 
knowing  the  maker  of  the  note,  and  believing 
him  to  be  financially  responsible,  he  agreed 
to  meet  Simons  In  Watervllle,  where  the  note 
was  submitted  to  two  bankers,  one  of  whom 
pronounced  the  Indorsement  of  one  Miller 
which  was  already  on  the  note  to  be  genuine, 
and  both  gave  their  optnioa  to  the  effect  that 
the  note  was  good.  Thereupon  respond^ 
purchased  the  note  and  gave  Simons  a  check 
for  the  purchase  price.  The  stock  afterwards 
proved  to  be  worthless,  but  even  appellant, 
Betcher,  was  not  aware  of  timt  fact  until 
May  or  June  following.  The  case  was  tried 
to  the  Jnry,  and  at  the  close  of  all  the  testl- 
mony  the  trial  court  instructed  the  Jury  to 
render  a  verdict  in  favor  of  the  plaintiff,  re- 
spondent here,  for  the  amount  of  the  note, 
with  Interest.  Prom  a  Judgment  on  the  di- 
rected verdict,  this  appeal  la  prosecuted. 

[1,  2]  It  la  appellant's  contentiou  that  the 
focts  and  drcumstances  under  which  re- 
spondent purchased  the  note  were  sudi  as 
re<iulred  the  aubmlsslon  to  the  Jury  of  the 
question  of  his  good  faith.  Our  Negotiable 
Instrument  statute  (Bem.  Code,  i  3443)  pro- 
vides: 

"A  holder  in  due  course  Is  a  holder  who  has 
taken  the  instrument  under  the  following  con- 
ditions: 

"1.  That  It  is  complete  and  regalar  upon  its 
face; 

"2.  Tbat  he  became  the  holder  of  it  before  it 
was  overdue,  and  without  notice  that  it  had 
been  previously  dishonored,  If  mA  was  the 
fact; 

"8.  That  he  took  it  in  good  faith  and  for 
value; 

"4.  That  at  the  time  it  was  negotiated  to  him 
he  had  no  notice  of  any  infirmity  in  the  jnstru- 
nsent  or  defect  hi  the  title  of  the  person  n^- 
tiating  it." 

And  It  tLppBBxe  to  be  admlUed  tSiat  the 
Acta  were  siuA  as  to  warrant  the  omrt  in 
determining,  as  a  matter  of  law,  that  all  of 
these  conditkma  existed,  except  Uie  ooe  of 
good  faith,  and,  there  being  evldemce  offered 
tending  to  show  that  the  execution  of  the 
note  waa  fraudalentiy  procured,  appellant 
urges  that  uniter  Bern.  Ood^  |  3400,  the  bnr* 
den  was  on  tiie  respondent  to  establish  all  of 
the  elemoits  necessary  to  omstitote  a  holder 
in  due  course.  Assuming  fi>r  presmt  pur- 
poses, but  not  Adding,  that  appellant  cor- 
rectly construes  this  latter  secOon  of  the 
statute,  we  must  also  bear  in  mind  section 
3447  of  the  Code,  which  reads: 

"To  constitute  notice  of  an  infirmity  in  the 
instrument  or  defect  in  the  tiUe  of  the  person 


>nr  etlisr  casts  iss  same  topic  and  KIT-NUU BBB  la  all  Ksjr-NumlMrsd  Digssts  and  Indexes 


Digitized  by 


Google 


28 


196  FAOIFIO  BBPOBTSB 


(Waih. 


DesotlaHng  the  sama,  th«  panoB  to  whom  it  i« 
negotiated  moat  have  baa  aetoal  knowledge  of 
tha  infirmltj  ot  defect  or  knowladga  ot  aacb 
facta  that  hia  action  in  taking  tibe  tnatnme&t 
amoilnted  to  bad  faitli." 

Appellant's  argument  la  based  upon  hla 
cross-examination  of  respondent,  from  which 
It  appears  ttiat,  althongb  Simons  had  solicited 
him  to  bay  stock,  he  had  refused  without  any 
investigation,  because  it  was  his  fixed  pur- 
pose not  to  buy  that  of  which  he  knew  noth- 
ing, that  he  had  reason  to  suppose  that  Si- 
mons was  endeavoring  to  sell  atoA  of  some 
kind  to  farmers  generally,  and  that  this  note 
bad  been  given  in  such  a  transactloo,  and 
that  he  did  not  inquire  personally  of  appel- 
lant, Betcher,  before  purchasing  the  note, 
though,  if  he  had  done  so,  he  could  hare 
learned  only  that  Simons  had  orally  agreed 
with  Betcher  that  the  note  was  to  be  sent  to 
the  company  whose  stock  BebAer  was  pur- 
chasli^,  and  would  be  held  by  the  company 
until  due  unless  it  was  found  necessary  to 
use  it  as  collateral.  Such  an  oral  agreement 
cannot  be  shown  to  vary  the  terms  of  a 
written  Instrument  (Bryan  v.  Duft,  12  Wash. 
233.  40  Pac.  036,  50  Am.  St  Rep.  880),  and 
would  not,  If  proven,  be  any  evidence  of  fraud 
in  the  Inception  of  the  note.  Since  our  stat- 
ute provides  fl^  already  quoted  that,  to  con- 
stitute notice  of  an  Infirmity  in  the  title  of 
the  person  negotiating  the  note,  the  person 
buying  it  must  have  had  knowledge  of  the 
infirmity,  or  knowledge  of  such  facts  that 
his  action  in  taking  the  instrument  amounted 
to  bad  faith,  it  la  apparent  that  the  purchaser 
of  a  note,  under  the  statute,  a^  either  in 
good  faith  or  in  had  faith,  and  unless  bad 
faith,  as  defined  6y  the  statute,  is  ahown, 
or  can  be  Inferred  from  the  facta  or  drcum- 
Btances,  good  faith,  la  presumed.  In  the 
final  analysis  the  question  really  urged  which  [ 
we  are  attenqptlng  to  discuss  is,  in  effect  that, ! 
as  the  note  arose  out  of  a  stodc  transaction, 
the  jury  should  have  been  permitted  to  flad 
tbat  one  knowing  or  having  reason  to  be- 
lieve that  a  note  was  so  given  could  not  pur- 
chase it  In  good  &ith. 

[S]  It  may  be  admitted  that  farmers  and 
others  are  all  too  often  fleeced  hy  the  sale  to 
them  ot  worttiless  stock,  and  the  L^lslatore ! 
might  well  take  steps  to  pot  a  stop  to  this 
crying  evil,  bot,  until  the  L^^latnre  does 
act,  we  cannot  say  firom  our  Judicial  bnowl- 
ed^  that  all  stock  transfers  are  fraudulent; 
OT  even  that  *  considerable  percentage  are 


80,  and,  much  as  we  would  like  to  protect 
all  who  are  victimized,  we  cannot  do  so  at 
the  expense  of  the  innocent  or  In  defiance  of 
weU'estabUshed  law. 

[4]  Neither  can  a  Jury  be  permitted  to 
draw  th&  Interemce  that  ene  parchaslng 
negotiable  paper  does  eo  ta  bad  faith  mer^ 
because  he  knows  the  paper  had  its  lncei>- 
tlon  in  the  pun&ase  of  corporate  stock.  In 
Wens  T.  Dufly,  eo  Wash.  310,  124  Pac  907. 
this  court  held  that  the  fact  that  a  note  had 
its  Inception  In  a  stock  transaction  was  not 
suflSdent  notice  to  put  a  purchaser  <hi  notice, 
and  in  Gray  v.  Boyle,  65  Wash.  578, 101  Pac. 
828. 188  Am.  St.  Rep.  1042,  the  rote  by  wtaldi 
the  good  faith  of  a  holdOT  of  negotiitble  pa- 
per 1b  determined  Is  quoted  from  Crawford's 
Annotated  Negotiable  Instrument  Law,  as 
follows: 

"The  holder  is  not  bound  at  his  peril  to  be 
0!i  the  alert  for  circumstances  which  might 
possibly  ezdte  the  sUBpicion  ot  war7  vigilance; 
he  does  not  owe  to  the  party  who  puts  the 
paper  afloat  the  duty  of  active  inquiry  in  order 
to  avert  the  imputation  of  bad  faith.  The 
rights  of  the  holder  are  to  be  detemdiwd 
the  simple  test  of  honesty  and  good  faith,  and 
not  by  a  speculative  issQe  as  to  bis  diUgraee 
or  negligence.  The  holder's  right  cannot  be 
defeated  witboot  proof  of  actual  notice  of  the 
defect  in  title  or  bad  faith  on  his  part  evi- 
denced by  drcumstances.  Though  he  may  have 
been  negligent  in  taking  the  paper,  and  omitted 
precautions  which  a  prudent  man  would  have 
taken,  nevertheless,  onlees  be  acted  mala  fide, 
bio  tide,  according  to  Mttled  doetrinaa,  wOl 
pravafl." 

This  rule  we  have  consistently  followed. 
Scandinavian-American  Bank  v.  Johnston, 
63  Wash.  187.  115  Pac.  102;  FUk  Rnbber 
Ca  V.  Plnkey,  100  Wash.  220.  170  Pac.  681. 
The  authorities  upon  which  appellant  relies 
are  all  distinguishable  upon  the  facta.  Since 
the  evidence  discloses  no  fact  or  dream- 
stance  from  which,  the  jury  would  be  Justified 
in  drawing  the  conclusion  that  respondeat 
acted  in  bad  faith,  the  court  did  not  err  In 
directing  the  verdict. 

Error  Is  asstgnM  also  upon  the  limiting 
of  the  appellant's  cross-examination  of  re- 
spondent We  have  carefully  studied  the  rec- 
ord and  cannot  find  tbttt  then  was  any  error 
in  this  respect 

The  Jndgin«it  la  affirmed. 

HOLGOUB,  HITOHIDLI^  MOUNT,  and 
MAIN.  JJ..  concur. 
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JOYCE  r.  CONGDON  vt  al.    (N*.  15862.) 

(fiq»r«iii«  Oonzt  of  Wufainfftoa.   Jul  25. 

1921.) 

1.  Corporation  «S9»317(B)  —  Mlaorlty  otook- 
holders  may  attack  acqalaltloa  of  ttook  wltk 
oorporate  faads  for  dlstrlbutioa  to  aiajortty 
stoeklioMon.  /I 

Pnrcfaasc  of  ttoek  with  eorpoxmto  fonda  and 
diatribation  to  officcra,  the  nuijoritr  atockhold- 
•rs  was  Illagal  as  to  titta  minority  atoekholdera, 
and  any  mlnoritr  atockholder  had  the  right  to 
attadk  sikA  transaction  in  behalf  of  himself 
and  aimJIaTly  aitoated  stodkholdeTS. 

2.  CorforattoM  «B>320(14)  —  la  ailaorlty 
stoakbaMars'  aetlaa  held  that  pUiotMs  woaM 
be  givaa  parsoaAl  Jadgaaat 

In  actions  by  minority  stockholders  the  re- 
covery generally  'will  go  to  the  corporation,  and 
not  to  the  minority  stockholders,  but  if  in 
awarding  a  recovery  to  a  corporation  it  would 
result  in  a  stockholder's  reedTing  a  portion 
thereof  to  which  he  was  not  entitled,  equity 
wlD  look  beyond  the  corpMmtlon,  and  decree  the 
recovery  to  the  individnal  stockholders  enti- 
tled theretow 

3.  Corporatlaas  «=:9320(4)— Parohaaar  af  atook 
frOBi  oflloera  aaald  aot  oamplaln  af  Hm  nian- 
■ar  of  aallai^  aa^ataMo*  tbaraaf  aai  aaa 
therafor. 

Where  corporation  porchased  certain  stock 
with  corporate  fonda,  and  diatribated  the  stock 
to  ofBcn^  the  majority  stoddholdera,  purebas' 
er  of  the  stock  of  one  of  aoeh  majority  atoek- 
holders  could  not  complain  of  the  manner  in 
which  sucb  stock  was  acquired,  and  had  no 
ri^t,  aa  a  minority  stockholder,  to  maintain 
an  action  compbdafaiff  of  aadi  transaction. 

4.  Corporatloaa  «s>320(12)  —  Mtaortty  stock- 
holder raooverlag  parsaaal  Jadgaiant  aat  aa- 
tltlad  to  extra  axpaasas  aad  attorasy's  fees. 

In  an  action  by  a  minority  stockholder  on 
behalf  of  himself  find  all  other  rimilarly  situat- 
ed stockholders,  against  officers  who  were  the 
majority  stockholders  and  the  corporation, 
where  the  recovery  was  not  for  the  corpora- 
tion, bnt  for  the  benefit  of  the  plaintiff  fndivid- 
nally,  expenses  and  attorney's  fees  other  than 
those  fixed  by  the  statute  were  properly  dis- 
allowed. I 

&.  Coiyoratlons  i«3>l  57-«taek  divldaad  la- 
valvas  the  eroattoa  aad  issnanoa  of  new  stoefc. 

A  stock  diridend  involves  the  creation  and 
issuing  of  new  stock' 

8.  Corporations  «=af57--Whea  stook  Mvltfesd 
may  be  daelarad. 

A  stock  dividend  may  be  declared  only  when 
the  corporation  is  possessed  of  profierty  ex- 
ceeding its  liability  in  an  amonnt  eqnal  to  Its 
capital  stock,  indnding  the  increased  stock 
which  is  dlatribnted  as  a  dividend. 

Department  2. 

A]n>eal  trom  Superior  Court,  King  Genui- 
ty; Walter  M.  Freuch,  Judge. 

Actloa  by  J.  F.  Joyce,  on  behalf  of  himself 
mad  all  other  sto^diold^  similarly  situated 
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Of  the  Copeland  Shirt  Oompany,  against 
George  G.  Oongdon  and  others.  From  the 
Judgment  rendered,  plalntUT  appeola^  and  dft> 
fendants  CTOss-appeaL  Affirmed. 

W.  H.  Bolen,  of  Seattle,  for  plaintiff. 
Oea  B.  de  Stelguer,  of  Seattle,  for  defend- 
ants. 

MAIN,  J.  The  plalntue,  a  stockholder  In 
the  Copeland  Sliirt  Company,  a  corporation, 
brought  thla  action  on  behaU  of  Iiimself  and 
other  stockholders  alleged  to  be  similarly  sit- 
uated. The  individnal  d^endanta  were  offi- 
cers and  trustees  of  the  corporation,  and  to- 
gether owned  a  majority  of  the  Issued  capi- 
tal stock  thereof.  The  corporation  was  also 
made  a  pftrty  defendant  The  purpose  of  the 
action  was  to  cause  to  be  canceled  certain 
stock  wUcb  bad  been  lasued  to  the  individual 
defendants,  and  whldtt  had  been  paid  for  out 
of  the  funds  of  the  corpraattoot  or  in  the  al- 
ternative require  tbem  to  account  to  the  cor- 
poration for  the  value  tharaof.  The  action 
was  sought  to  be  maintained  for  the  benefit 
of  the  corporation.  The  trial  resulted  In  a 
Judgment,  denying  any  recovery  for  tlw  ben- 
^t  at  the  corporation  and  giving  the  plain- 
tUE  Judgment  IndiTldually  for  the  sum  of  $1B. 
inrom  this  Judgment  the  pi«<*nt,<*f  appeal^  and 
the  drfendants  prosecute  croas-appeaL  The 
parties  will  be  referred  to  as  j^alntlft  and 
defendant 

[1]  In  the  year  1916  the  Copeland  Shirt 
Company  was  doing  buslneas  in  the  dty  at 
Seattle.  Of  the  issued  stock  2  shares  were 
owned,  one  share  each,  by  C  O.  Blnebard  and 
J.  F.  Joyce,  the  plalntUf  ';  86  shares  the 
def aidant  Congdou;  82  shares  by  the  de- 
fendant Underbill ;  and  100  shares  by  E.  P. 
Flck,  In  addition  to  this  there  were  150 
shares  which  are  refwred  to  as  the  Bine- 
bard-Wooster  stock,  having  been  purdiased 
by  Blnebard,  bnt  pledged  as  security  to  Wooa- 
ter.  In  July  of  the  year  mentioned  certain 
of  the  majority  stockholders  negotiated  for 
the  purchase  of  Binehard-Wooeter  stock,  and 
it  was  acquired  for  the  sum  of  $500.  In  pay- 
ment thereof  a  credit  of  $50  was  glv«i  upon 
the  books  of  the  company,  and  $450  borrowed 
from  a  bonk  upon  a  note  signed  by  the  cor- 
poration and  Indorsed  by  the  stockholders. 
The  note  was  subsequently  paid  out  at  the 
funds  of  the  corporation.  After  the  stock 
Iiad  been  acquired  the  certificate  therefor 
was  canceled,  and  the  150  sh^ires  were  re- 
issued to  Flck,  Underbill,  and  Congdou  in 
proportion  to  their  holdings  In  the  company. 
Some  time  during  the  year  1918  one  F.  W. 
Franck  purchased  all  the  stock  then  owned 
by  EHck.  This  purchase  Included  the  stock 
which  had  been  distributed  to  Flck  out  of 
the  150  shares  mentioned.  Whether  Franck 
at  this  time  knew  that  a  part  of  the  stock 
which  he  was  purchasing  bad  been  paid  for 
by  funds  of  the  company  is  a  disputed  ques- 
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tUm  of  fact  Wltbout  reviewing  tbe  evl- 
dace  It  tuBj  be  said  that  In  our  oplnlim  It 
prcvonderatee  In  &vor  of  tbe  contention  that 
he  knew  tbe  aonroe  of  tbe  stock  and  how  it 
was  paid  for.  Frandc,  after  becoming  a 
stockbolder,  was  employed  by  the  company 
until  some  time  before  this  action  was  Insti- 
tuted. After  his  connection  with  tbe  .compa- 
ny as  an  employee  ceased,  he  soUf^t  advice 
to  know  whether  he  could  maintain  an  actl<»i 
against  the  other  stockholders  to  require 
them  to  return  to  tbe  company  the  stock 
which  they  held  which  bad  been  paid  for 
out  of  the  funds  of  the  company,  and  be  was 
advised  that  he  could  not  maintain  saCh  an 
action.  Subsequently  tbe  action  was  insti- 
tuted by  Jt^ce  as  above  stated,  and  at  the 
time  it  was  begnn  be  owned  0  shares  of  the 
stock.  The  other  stockholders  were  Franck, 
Underbill,  and  Congdon,  and  two  others  own- 
ing 1  share  each.  The  complaint  charges 
that  these  two  stot^olders  are  In  collusion 
with  the  defendants  Congdon  and  UnderhiU. 
From  this  It  appears  that  the  only  other 
stockholder  for  whose  benefit  the  plaintiff 
could  be  prosecuting  the  action,  other  than 
himself,  would  be  Pranck.  Little  need  be 
said  upon  tbe  manner  in  which  tbe  150  shares 
of  stock  were  acquired,  paid  for,  and  dis- 
tributed to  tbe  other  stockholders.  As  against 
tbe  will  of  the  minority  stockholders,  such  a 
transaction  was  obviously  Illegal.  The  stock 
cannot  be  acquired,  paid  for  by  the  funds 
of  the  company,  and  distributed  to  the  ma- 
jority stockholders.  The  ilght  of  a  minority 
stockholder  to  attack  such  a  transaction  in 
b^alf  of  himself  and  other  stockholders  sim- 
ilarly situated  Is  plain.  Von  Arnlm  v.  Amer- 
ican Tube  Works.  188  Mass;  616,  74  N.  B. 
680. 

[2,  3]  The  plalntur  complains '  of  the  fact 
that  the  recovery  in  this  case  was  to  him  In- 
dirldually,  and  not  to  the  corporation.  It  la 
true  that  the  general  rule  Is  that  Id  actions 
of  this  character  the  amount  of  the  recovery 
will  go  to  the  corporation,  and  not  to  the 
Individual  minority  stockholders.  This  rule, 
however,  Is  not  universal.  If,  in  awarding  a 
recovery  to  a  corporation  It  would  result  In 
a  stockholder's  receiving  a  portion  thereof,  to 
which  he  was  not  entitled,  then  a  court  of 
equity  will  look  beyond  tbe  corporation,  and 
decree  the  recovery  to  tbe  individual  stock- 
holders entitled  thereto.  Brown  v.  De  Toung, 
167  111.  649,  47  N.  E.  863.  In  this  case 
Franck,  having  purchased  his  stock  from  one 
of  tiie  wrongdoers,  could  not  complain  of  the 
manner  In  which  it  was  acquired  by  su<^ 
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wrongdoers,  and  bad  no  tight  as  a  mlnoritr 
BttK&lK^dn  to  rn*<f*afp  an  action.  Home 
Fire  Ins.  Oo.  T.  Barber,  67  Neb.  644. 08  N.  W. 
1024.  60  Ii.  B.  A.  927,  108  Am.  St.  Bep.  716. 
In  that  case  tbe  authorities  are  folly  dted 
and  reviewed,  and  tbe  citations  need  not  be 
here  repeated.  If  the  stock  were  canceled 
and  returned  to  the  coriwratlon  or  U  tbe  in- 
dividual defendants  were  required  to  account 
for  the  value  thereof  tbe  result  would  be 
that  Franck,  tbe  party  who  bad  no  r^t  to 
complain  and  wbo  oould  not  tiT«n>»<ii  the  ac- 
tion, would  be  benefited  thereby,  because  as 
a  sto(d:holder  he  would  receive  his  resultant 
pro  rata  benefit  There  b^ng  no  other  stock- 
holder <m  whose  behalf  the  actltm  could  be 
maintained  by  the  plaintUf  other  than  him-< 
self,  tbe  trial  court  properly  awarded  him 
an  individual  judgment  for  the  sum  which 
would  repres^t  bis  loss  in  the  transaction. 

[4-6]  The  next  question  upon  the  plaintUTs 
appeal  Is  whether  the  court  erred  In  not  al- 
lowing his  exi>enaes  and  attorney's  fees  in  ad- 
dition to  those  allowed  by  statute.  The  re- 
covery in  this  case  not  being  for  tbe  benefit 
of  the  corporation,  but  for  the  beneflt  of  the 
plalntUf  Individually,  expenses  and  attorney^ 
fees  other  than  those  fixed  by  the  statute 
were  properly  disallowed.  Boothe  v.  Sum- 
mit Goal  MIn.  Co.,  72  Wash.  680,  181  Pac. 
2SlZ.  XJ-pon  tbe  cross-appeal  of  the  defrad- 
ants  It  Is  sought  to  sustain  the  transaction  in 
dividing  150  shares  of  stock,  In  that  the  dis- 
tribution thereof  was  in  the  nature  of  a  stock 
dividend.  To  tbU  contention  there  are  two 
answers.  A  stock  dividend  Involves  the  cre- 
ation and  Issuing  of  new  stock.  7  B.  C  L.  p. 
288.  The  stock  divided  and  distributed  was 
not  new  stock,  but  stock  which  bad  once  been 
subscribed  for  and  was  acquired  In  tbe  man- 
ner above  set  out  In  addition  to  this  there 
is  no  showing  of  the  financial  status  of  tbe 
company  which  would  authorize  a  dividend 
in  a  sum  equal  to  the  value  of  the  stock. 
Such  a  dividend  may  be  declared  when  the 
corporation  is  possessed  of  property  exceed- 
ing its  liabilities  in  an  amount  equal  to  its 
capital  stock,  including  the  Increased  stock 
which  Is  distributed*  as  a  dividend.  North- 
em  Bank  ft  Trust  Go.  v.  Day,  83  Wadi.  296. 
145  Pac.  182. 

Both  parties  having  appealed  and  nether 
having  prevailed,  no  costs  will  be  aQowed  In 
this  court 

The  Judgment  will  be  afflrmed. 

HOLCOUB,  MOUNT,  HITOHBIiL,  and 
TOI/MAN.  JJ.,  concur. 
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FENTON  «t  Wt.  V.  P08T0N  at  al.  (MUTUAL 
UNION  INS.  CO.,  GvaitbM). 
(No.  15714.) 


(MS  P.) 

•nd  bf-  ita  BBgafcment  bM  aeeroed,  altlunisb 
not  establlabed  by  law  until  after  tbe  Iqiu  oC 

the  policy  for  ooDpayment  ol  partial  pranimns. 

FuUertoD  and  Main,  JJ.,  dlsBentinff. 
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1.  iBsaranea  «=»4S5— "Liability  boada^ 
"iademnfty  bonds'*  dlttlngalsftad. 

If  a  bond  ia  intended  to  protect  tbe  assur- 
ed from  lisbili^  for  damages  or  to  protect  the 
persons  damaged  by  injuries  occasioned  by  the 
assured  aa  specified,  when  such  liability  shoula 
aerrue,  and  be  imposed  by  law,  as  by  a  court, 
it  is  a  "liability  bond";  but,  if  It  is  only  to  in- 
denmitr  tbe  assured  against  actual  loss  by 
way  of  rdmbunement  for  moneys  paid  or 
wMdi  most  be  paid,  it  is  an  'indemnity  bond" 
piotecting  oD^  the  assured. 

IBd.  Note.— For  otber  definitions,  tee  Words 
and  niraaes.  Indemnity  Bond.] 

2,  iBsaraaoa  «s>43S— Boad  aot  eomplylaB  with 
paMla  aiatar  vafalole  lletBse  law  aiay  ba  far 
llabyity  ratliar  tliaa  ladanalty. 

Btcd  tboi^b  a  bond  did  not  comply  with 
reqidrementa  «f  Laws  191b,  p.  227,  regulating 
tbe  bonding  and  licensing  of  public  motor  re- 
Udea^  it  may  still  be  a  baUllty  bond  aa  con- 
tiatEMlngvlsbed  from  ona  ot  Indemnity. 

S.  iBsaraae*  •3>435— Wkatbar  band  la  |ar  lla- 
biltty  or  ladaaialty  dafaada  aa  lataat 

In  determining  whether  a  bond,  covering 
public  motor  Te^des  and  designated  on  Its 
face  a  'liabili^  bond,"  is  a  llabOity  or  an  in- 
demni^  bond,  tbe  purpose  of  the  contracting 
parties  is  to  be  considered. 

4.  laaaraaoa  «»14e(3)-^mMtaeaa  eaatraet 
to  ba  eaaatraad  nest  atraagty  agalast  laaar- 
ar  praparlag  oaatraet. 

Where  a  contract  bonding  motor  Tehicles, 
attemjiting  to  comply  with  Laws  Witt,  p.  UH^, 
is  ambigaooB  as  to  whether  it  is  an  indemnity 
or  liability  bond,  the  rule  that  an  ambigui^ 
moat  be  resoWed  against  tbe  insurer  preparing 
the  Instrument  is  not  to  be  lost  sight  of. 

5.  lasaraBoa  «a»435— Coatraet  ooastmod  as 
a  llabHHy  aad  got  ladamatty  boad. 

A  bond  insuring  against  injuries  to  per- 
sons by  assnred's  automobiles  from  essured's 
or  aasured's  agents  carelessness,  negligence,  or 
unlawful  acts  whfle  transporting  passengers  for 
hire  and  providing  for  insurer's  contesting 
claims  and  defending  suits  and  limiting  liability 
for  damages,  construed  as  one  for  any  liability 
imposed  by  law  and  not  a  mere  indemnity  bond. 

6.  Garalsbffleat  «=>I64— Faots  Mi  ts  show 
eoDtraot  set  lapsed  at  tbe  tlaia  af  laeurrfafl 
llafaUlty. 

In  an  aetitnn  against  an  insnrcr  as  gamisbee, 
facta  h€ld  to  show  that  a  liability  bond  issued 
^  ganilahea  to  Judgment  debtors  bad  not 
Iqised  for  mmpaynmt  of  premiums  at  the 

time  of  injury. 

7.  laaaraaoa  «=»435— Gaaraator  not  relaaaad 
frsm  liablll^  aaanilai  before  lapaa  aad  aab- 
seqaeatly  aatabllshad  by  law. 

A  compenaated  guarantor  will  not  be  re- 
leased from  the  guaranty  after  a  liability  cot- 
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Appeal  from  Saperior  Court,  neroe  Coun* 
tr;  Jobn  D.  ElettAer,  Judge. 

Action  by  C  P.  Vmtxm.  and  wife  asalnst 
James  William  Poattm  and  others.  Judgment 
for  plaintiffs  against  the  defendants  Foeton 
and  Louis  Lamken,  and  plaintiffs  procured  a 
writ  of  gamlslunent  against  tbe  defendant 
Mutual  Union  Insurance  Gnnpany,  and  fftun 
a  judgment  against  the  garnishee  it  appeals. 
Affirmed. 

W.  B.  Crawford,  of  Seattle,  and  Remann 
ft  Gordon,  of  Tacoma,  for  appellant 

Bniwder  Brown  and  J.  W.  A.  NldiolB,  both 
of  Tacoma,  for  respondoita. 

HOLOOMB,  J.  Tbe  original  action  was 
brou^t  by  respondents  Fen  ton  and  wife, 
against  defendants  Poston  and  Lamken,  and 
appellant  Mutual  Union  Insurance  Company, 
to  recover  damages  for  injuries  received  by 
Mrs.  Fenton  upon  being  run  down  by  defend- 
ants' automobile  In  the  city  of  Tacoma  on  De- 
cember 28,  1917.  Plaintiffs  alleged  that  de- 
fendants were  operating  this  automobile  for 
hire  under  a  permit  Issued  by  the  secretary 
of  state,  as  provided  by  law,  and  for  such 
purpose  bad  filed  with  the  secretary  of  state 
a  bond  with  appellant  as  surety.  Both  de- 
fendants and  appellant  appeared  by  the  same 
attorneys,  d^endants  answering  jointly,  and 
appellant  severally,,  the  allegations  of  re- 
iQKtndents^  cwnplalnt.  Thereafter  tbe  attor- 
neys for  defendants  gave  notice  of  with- 
drawal ot  their  appearaooa  for  defendanta 
In  die  cause.  Snhseqoently  tbe  case  vent  to 
trial  i^iBst  defmdanta,  but  not  against  ^p- 
p^lant,  the  acti<m  appearing  to  hare  been 
dismissed  as  to  appellant;  and.  judgment  for 
9S,S0O  having  been  rendered  against  defend- 
ants upon  the  verdict  of  a  Jury,  respondents 
procured  a  writ  of  garnishment  to  be  Issued 
against  appelant,  asserting,  in  the^  affidavit 
ffied  to  sustain  thB  ajqitllcatkm  few*  the  writ 
of  gamlshmoit,  that  the  Judgment  was  un- 
paid and  unsatisfied,  and  tliat  appellant  was 
Indebted  to  defendants  In  the  sum  of  $2,S00, 
tiie  amount  of  a  bond  issued  by  appellant  to 
defendants  under  an  application  made  Octo- 
ber 29, 1917,  the  bm^  being  in  full  force  and 
effect  at  the  time  (tf  the  acddent.  Appellant 
made  return  to  the  .writ,  denying  any  indebt- 
edness to  tike  Judgment  ddttora  and  averrli^ 
tliat  It  had  no  property  or  eflfects  belonging 
to  them.  In  the  garnishment  proceedings, 
the  court,  sitting  without  a  Jury,  gave  judg- 
ment for  respondraits,  and  against  appellant, 
for  $2,400,  the  amount  of  tbe  bond  less  $100 
representing  unpaid  premiums  tberennder. 
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From  that  Jodgmwt  die  Insnnnoa  company 
prosecuted  this  aiqiteaL 

The  quaUrai  presented  by,  and  dedalre  of. 
the  appeal.  Is  wbetber  the  bond  la  one  ot  In- 
ddmnlty  or  one  of  llabllll7. 

Although  we  btid,  in  Hadfleid  t,  Lnndin, 
98  Waah.  SOT.  168  Pac  SIQ»  U  B.  A.  IMSB, 
909.  Ann.  Gas.  19180,  94»  fliat  such  a  bcoid  aa 
>Tas  Issued  In  this  case  did  not  comply  with 
the  statute,  the  company  bad,  prior  to  the  de- 
cision In  that  case,  on  October  29, 1W7,  Issued 
and  delivered  to  Foston  and  Lemken  Its  bond, 
for  a  premium  of  $1^,  to  be  paid  In  numtbly 
installments  of  $10  each,  the  first  two  of  which 
were  paid  prior  to  the  occurrence  of  the  In- 
juries to  respondent  Mrs.  Fenton,  and  the  In- 
stallments payable  subsequent  thereto  were 
not  paid. 

Poston  and  Lamken  applied  for  the  bond 
upon  one  of  appellant's  forma  entitled,  "Ap- 
plication for  liability  bond"  In  the  "penal 
sum  of  $2,500,  as  provided  by  chapter  S7  of 
the  Session  Laws  of  1915."  The  application 
commences  with  this  language,  .which  la  also 
part  of  the  printed  form : 

"Tlie  undersigned  applicant,  a  .  member  and 
policy  holder  of  the  Mutual  Union  Iniorance 
Company,  bereb;  applies  to  said  oompany 
for  a  liabilitj/  bond  covering  a  UabiUtv  with- 
in the  corporate  limits  of  the  city  of  Taooma 
on  automobiles  operated  solely  on  what  is 
known  as  the  'Army  Post  Route,'  and  to  tiiat 
end  makes  the  following  representations  of 
fact  •  • 

Language  of  the  policy  which  la  here  ma- 
twlal  la  as  followa: 

"The  Mutual  Union  Insurance  Company,  In 
oonrideratiott  of  one  hundred  and  twenty  dol- 
lars ($12(9,  and  of  the  statements  inoorporated 
herein,  which  James  William  ifoston  and  Louis 
Lamken  make  as  worrantlea  by  the  ao^iptancfl 
of  this  policy,  and  subject  to  the  conditions 
herdnafter  contained,  does  hereby  agree: 

"1.  To  indemnify  James  William  Poston  and 
Louis  Lamken,  members  of  said  company, 
against  loss  to  the  amount  of  the  penal  sum 
of  twenty-five  hundred  dollars  ($2,600)  from 
the  UaM&tjf  impoted  hy  law  upon  said  James 
William  Poston  and  Louis  Lcunken  for  dam- 
age$  on  t^cooimt  of  aU  infuritt  wMoJb  mof  be 
MMtoHMd  by  any  perton  inittred  by  reason  of 
any  careless,  negligent  or  unlawful  act  on  the 
part  of  Boid  James  WUUam  Potion  and  Louie 
Lamhetl,  their  agenta  or  emploj/eee,  in  the  con- 
duct of  the  bunne»$  of  transporting  passengerg 
for  hire  in  a  motor  propelled  vehicle,  or  in 
the  operation  of  a  motor  propelled  vehicle  used 
m  trans^ortinff  pattencers  for  hire  over  or 
aUmg  any  pubUe  sfrart,  rood  or  kighwav,  wltn- 
in  the  corporate  Umlts  of  tiie  dty  of  Tacoma, 
Vvashiugton  (exc^t  that  it  is  understood  and 
agreed  that  this  bond  or  contract  shall  not 
apply  to  injuries  or  death  suffered  or  alleged  to 
have  been  suffered  by  the  said  James  William 
Poston  or  Louis  Lamken  or  any  employee  or 
agent  01  said  James  William  Poston  and  Louis 
lamken). 

"2.  To  contest  oMmt  and  to  defend  suite, 
oven  if  groundtett,  ftiade  or  brought  agtumt 


tatd  Jamoa  WttUam  Potion  and  Louie  lAnUeen 
on  aooomt  of  AmA  boM§  infurif  or  douA,  un- 
less the  company  shall  tlsct  to  mtOa  aoeli 

claims  or  suits. 
"The  foregoing  agreomont  Is  subject  to  the 

ft^owing  condttjons: 
"Limits  of  liability: 

"The  c(Hnpauy's  liability  under  this  policy 
shall  be  limited  in  the  following  manner: 

"A.  That  the  liability  of  this  company  shall 
be  limited  to  the  penal  sum  of  twwty-flve  hun- 
dred doUars  ($2,500). 

"B.  Tliat  the  liability  of  this  company  shall 
be  limited  to  any  damage  caused  to  any  person 
by  the  following  described  motor  propelled  ve- 
hicle, to  wit:  Trade-name  Packard;  type  of 
body  touring;  Model  1911;  year  bought  1917; 
factory  No.   .  Motor  No.  15083;  state  li- 
cense No.  92962;  city  vehicle  No.  294;  seating 
capacity  seven  passenger." 

Assignment:  "C.  James  William  Poston.  and 
Louis  Lamken  can  make  an  assignment  of  all 
their  rlgto  and  intereata  under  the  tsims  of 
this  bond,  or  contract  to  the  state  of  Washing- 
ton, for  and  on  behalf  of  any  pwson  that  may 
be  injured  by  them  In  the  operation  of  said 
motor  propelled  vehicle  used,  as  set  out  here- 
inabove in  the  transporting  of  passengers  for 
hire.  Such  assignment  when  made  will  be  duly 
accepted  by  the  company."    (All  ltalic»  ours.) 

The  questtoB  as  to  the  Aaracter  <a  tbia 
bond  la  dlBcusBed  in  the  brl^,  and  author- 
ities are  dted  treat  this  state  and  from  other 
states.  From  our  own  state,  appellant  cites 
and  relies  up<m  the  case  of  Ford  v.  iEtna 
Life  Ins.  Co.,  70  Wash.  29, 126  Pac.  69.  There 
the  plaintiff  sued  the  defendants,  who  were 
tfie  contractors  for  certain  Iron  work  on  a 
building  in  Spokane,  on  account  of  injuries 
he  had  received  by  reason  of  defendants*  neg- 
ligence during  the  course  of  plaintiff's  em- 
ployment by  other  parties  on  the  same  build- 
ing. The  defendants  in  that  case  thereafter 
became  insolvent  and  the  judgment  was  not 
paid;  and  the  plaintiff  procured  the  issuance 
of  a  writ  of  garnishment  against  the  appel- 
lant In  the  case,  an  insurance  company  which 
had  theretofore  issued  a  casualty  policy  to 
the  defendants.  This  policy  contained  a  con- 
dition as  follows:  i 

"D.  No  action  shall  lie  against  the  compan; 
to  recover  for  any  loss  •  •  •  or  expense  un- 
der this  policy  unless  It  shall  be  brought  by 
the  assured  for  loss  •  *  •  or  eapenee  ao- 
iuaUy  sustained  and  paid  in  money  &y  Mm  aft- 
er aatuoX  trtol  of  ike  ieemo.  *  •  •  " 

We  there  held  that  the  policy  Indemnified 
against  loss  and  not  against  liability,  stating 
that  a  c<Hnpllance  .with  thA  terms  of  the 
clause  quoted  was  a  ctmditlon  precedent  to 
any  right  of  action  on  the  policy,  and  that 
there  was  no  privity  between  the  insurer 
and  the  judgmoit  creditor. 

There  was  no  such  condition  In  the  p(^cy 
now  under  consideration.  Here  the  company 
substantially  agreed,  by  the  terms  of  the  pol- 
ity, to  indemnify  Poston  and  Lamken  against 
loss  from  liability  imposed  by  law  upon  them 
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for  damages  no  any  pertoo."  other  tban  the 
Insured  thmselves  and  their  employees,  on 
account  of  Injuries  sustained  by  reason  of 
any  negligent  act  on  the  part  of  Ppston  and 
Lamken  and  Uietr  agents  and  ^{doyees,  In 
the  conduct  of  their  business  of  transporting 
passengers  for  hire  In  a  motor  prc^Ued  ve- 
hide  over  any  public  street  In  the  city  of  Ta- 
coma. 

Two  conditions  of  the  policy  limited  the 
liability  of  the  company  thereunder  to  $2,600^ 
and  to  damage  caused  by  the  car  therein  de- 
scribed. There  were  no  oonditlous  or  pro- 
tU^os.  otfaez  tban  these,  in  the  policy  Issued 
to  Foston  and  lamken,  Intended  to  limit  the 
liability  of  the  company. 

The  case  of  Maryland  Gasnalty  Go.  r.  Tep- 
pard,  68  OkL  Slff.  157  Pac.  106,  L.  B.  A. 
1916B,  507,  is  a  ease  strikingly  similar  to 
ihe  one  at  bar.  That  action  arose  out  of  an 
onpli^r's  liability  p(dicy  ot  insurance,  which 
Indemnifled  the  assured  "against  loss  from 
the  liability  Imposed  by  law  upon  the  assured 
for  damages  on  account  bodily  Injuries, 
including  death  resulting  theretrcm,  accident- 
ally suffered  by  any  employee  of  tbe  assnr- 
ed.  *  *  * "  The  assuTed  were  engaged  In 
certain  construction  work  upon  whlcb  one  of 
their  employees  w&b  killed  by  a  fall  from  a 
scaffold.  !nie  widow  of  the  deceased  woric- 
man  recovered  a  Judgment  against  defud- 
ants,  wUcb  she  was  unable  to  collect,  and 
she  filed  an  affidavit  of  garnishment  to  Qie 
effect  that  the  insurance  company  which  had 
issued  the  vt^BS  was  Indebted  to  the  defend- 
ants. The  Insurance  company,  as  garnishee, 
omtaided  that  It  was  not  Indebted  to  the  do- 
fondants,  nor  was  it  under  liability  to  them; 
that  the  defendants,  being  Insolvent,  had  not 
paid  oDt  or  lost  anything  by  reason  of  the 
plaintiff's  Judgment  against  them;  and  that, 
If  tb^,  as  the  assured,  had  no  right  of  ac- 
tion against  the  Insurance  company  for  the 
reason  that  the  judgment  had  not  beoi  paid* 
consequently  the  plaintiff's  action  against  the 
Insnranoe  conq)any  should  fail,  nds  con- 
tention was  supported  by  the  citation  of  nu- 
merous authorities  trrnn  various  states ;  and 
it  is  here  significant  tiiat  the  case  from  our 
<Ktri  state.  Ford  v.  iEtna  I^e  Zna.  Co.,  su- 
pra,  was  one  of  the  authorities  dted.  The 
Supreme  Court  of  Oklahoma  remarked  that 
the  policies  In  all  of  the  cases  cited  contain- 
ed the  so-called  "no  action"  clause,  reading: 

"No  action  shall  lie  against  the  company  as 
respects  any  loss  under  this  policr,  unless  it 
■ball  be  brou^t  by  the  assured  himself  to 
reimburse  him  for  loss  actually  sustained  and 
paid  by  him  in  satisfaction  of  a  judgment  aft- 
er a  trial  of  the  issue." 

And  the  court  also  said  that,  If  the  poli- 
cies involved  in  the  Peppard  Case  had  con- 
tained the  "no  ttrtion"  danse,  doubtless  the 
preponderance  of  authorities  would  be  in 
support  of  the  contention  of  fbe  Insurance 
company.  The  court  furOier  said: 


"The  other  side  of  the  propMitton  [holding 
such  a  contract  of  insarance  to  be  one  ot  lia- 
bility, rather  than  ooe  of  indemnity],  however, 
even  where  the  policies  contain  the  'no  action' 
clause,  is  not  without  respectable  support. 
[Citing  leading  cases.] 

"So  we  find  that  whilst  there  is  con- 
siderable conflict  in  the  authorities  as  to  the 
proper  constmction  to  ue  placed  upon  polides 
containing  the  'no  action*  elauae,  the  construc- 
tion of  policies  in  all  other  respects  similar* 
but  not  containing  the  *no  action'  clause,  has 
not  been,  in  bo  far  aa  we  have  been  informed, 
often  nnder  consideration  by  the  courts. 

"From  an  examination  of  the  opinions  In 
the  cases  sustaining  what  may  be  called  the 
majority  rule  [favoring  the  'indemnity'  hold- 
ing] we  are  unaUe  to  say  to  what  extent  the 
courts  rendering  them  were  inflaenoed  by  the 
*no  action'  clause  in  reaching  their  conehi^ns. 
However,  if  any  of  these  cases  hold  that  the 
phrase  "indemnify  against  loss  from  the  liabili- 
ty imposed  by  law  upon  the  assured  for  damag- 
es on  account  of  bodily  injuries,'  standing  alone, 
literally  means  'indemnity  against  lose  from 
the  liability  imposed  by  law  upon  the  assured 
for  damages  on  account  of  bodily  injuries 
which  hare  been  actually  paid  or  extinguished 
by  the  assured,'  we  cannot  agree  witJi  tiiem. 
'Loss  from  UaMlity*  literally  means  loss  which 
arises  immediately  upon  one  becoming  liable  to 
another,  not  loss  which  arises  immediately  upon 
snch  liabili^  being  paid  or  extinguished.  'lia- 
bility' is  defined  in  Webster's  New  International 
Dictionary  as  'that  which  one  is  under  obliga- 
tion to  pay,  or  for  which  one  is  liable.*  In  our 
judgment,  it  is  faulty  'reasoning  which  leads 
to  the  conclusion  that  one  can  suffer  no  loss  if 
he  is  unable  to  pay  that  which  he  Is  under 
obligation  to  pay.  *  *  *  In  view  of  all  the 
drcnmstances  surrounding  tranaactions  of  Uiis 
kind,  we  are  of  tiie  tqpinkm  that  it  is  more  in 
harmony  with  rl^it,  Jnstice,  and  reason,  and 
the  rules  governing  the  construction  of  con- 
tracts of  insurance,  which  are  always  prepared 
by  the  insurer,  to  hold  that  the  polides  before 
us  indemnify  the  assnred  against  liability." 

The  coort  supported  Its  holding  by  a  num- 
ber of  cases :  Schambs  v.  Fidelity  &  Casual- 
ty Co.  of  New  York,  259  Fed.  55,  170  C.  a 
A,  65,  6  A.  L.  R,  1231  (6th  Circuit);  Patter- 
son V.  Adan,  119  Minn.  308.  138  N.  W.  281, 
48  L.  R.  A.  (N.  S.)  184,  and  notes;  Blanton 
V.  Kansas  City  Cotton  Mills  Co.,  103  Kan. 
118,  172  Pac.  987,  U  B.  A.  1918E,  541. 

[1]  The  Ust  as  to  whether  this  is  a  liabil- 
ity or  an  indemnity  bond  seems  to  be :  If  the 
intentiiHt  of  the  parties  thereto  was  to  pro- 
tect the  assured  from  liability  for  damages, 
or  to  protect  persons  damaged  by  injuries 
occasioned  by  the  assured  as  Gt[>eclfled  in  the 
coataract,  when  such  liablUt?  should  accrue 
and  be  Imposed  by  law  (aa  by  a  Judgment  of 
a  cc»npetent  court).  It  Is  a  liability  bond ;  if, 
on  the  other  hand,  it  la  only  to  Indemnify 
the  assured  against  actual  loss  by  themt  that 
Is,  for  relndnirsemttit  to  them  for  moneys 
th^  had  bean  obliged  to  pay  and  had  paid, 
It  would  be  an  indemnity  bmd  (mly,  protect- 
ing obSj  ttie  assured.  Ford  v.  £tna  Indem- 
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nlty  C!a,  supra;  Davlefl  t.  llETyland  Gas* 
ualty  Co.,  8»  Waab.  671,  154  Fac.  1116,  1S6 
Pac.  1035.  L.  B.  A.  1016D,  895, 398;  Stepbena 
V.  Pennsylvania  Casnalty  Ga,  185  MldL 
189,  97  N.  W.  686,  3  Ann.  Gaa.  478. 

The  last  ease  above  cited  from  our  own 
court  contains  mucb  reasoning  apropos  bere. 

12]  Even  tbongb  the  boikl  Involved  herein 
did  not  MRUply  witb  tbe  requlraaents  of 
cbapter  67,  Lavs  of  Wasblngton  1916,  rega- 
latlng  the  bondtng  and  licensing  ol  such  pub- 
lic motor  vehicles,  it  may  still  be  a  llablUty 
bond  as  contradistlngnlshed  from  one  of  inr 
denmlty. 

[3, 4]  In  many.  If  not  all,  of  the  cases  cit- 
ed by  appellant  to  establish  this  as  an  Indem- 
nity bond,  the  b<mds  cmtain  some  special 
condition,  such  as  that  numbered  "D"  In  the 
Ford  T.  Mtaa.  life  Ins.  Co.  Oase,  an^,  to 
the  effect  that  no  abtlon  diall  lie  against  the 
Insurer  until  ihC'loas  or  expense  shall  have 
been  actually  sustained  and  paid  In  money.  ] 
See,  also,  cases  dted  and  quoted  In  above  i 
case.  j 

This  bond  contains  no  such  special  condi- 1 
tlons.  It  Is  designated  on  Its  face  by  the ; 
party  Issuing  It,  "liability  bond."  The  ap-j 
pUcation  was  for  a  "Uablllty  bond."  It  was  I 
doubtless  Intended  as  such.  I 

The  object  and  purpose  of  the  contracting  j 
parties  Is  not  to  be  lost  sight  of  In  constm- 1 
ing  a  contract,  nor  is  tbe  rule  that  In  case  of  \ 
ambiguity  It  must  be  resolved  against  the 
one  who  prepared  the  instrument   The  lan- 
guage in  the  document  before  us  was  not  the 
choice  of  the  assured.    It  was  such  as  was 
Intended  to  win  for  the  operator  of  the  mo- 
torcar a  permit  to  carry  passengers,  for  hire, 
on  the  specified  route,  doubtless  under  the 
belief  that  it  would  protect  passengers  and 
others  under  the  provisions  of  chapt»  57, 
Laws  of  1915. 

The  language  of  the  surety  engagement  Is 
somewhat  ambiguous.  It  speaks  of  "Indemni- 
fying" the  Insured  against  loss  to  the  amount 
of  $2,500.  "from  liability  imposed  by  law." 
But  it  also  specifies: 

"B.  That  tbe  UabUity  of  tiiis  company  shall 
be  limited  to  any  damage  caused  to  any  person 
by  tbe  following  described  motor  propelled  ve- 
hicle.  •  ♦ 

It  also  made  an  apparent  attonpt  to  so 
far  comply  nlth  tbe  provlsloiiB  of  diapter 
57,  Laws  of  1915,  as  was  Intended  to  be  ap* 
proved  by  tbe  secretary  of  state,  by  a  provi- 
flion  for  assignment  by  tb»  assured  to  tbe 
state  for  and  on  behalf  (hC  any  person  neg- 
llgently  injured.  The  objects  and  purposes 
ct  the  defendants  called  for  that  kind  of  In- 
surance. 

[f  ]  If  we  may  assume  that  the  assured  ve- 
hicle owners  wen  Insolrcnt  and  could  not 
re^tmd  in  damages  at  any  time  during  tbe 
term  of  the  policy,  then  they  could  never 
"snffor  any  loss"  to  any  one  injured  by  them, 
and  the  policy  would  never  have  any  tttect 


or  benefit  otbo:  than  to  i^ve  rise  to  ttie  pay- 
mait  of  premiums  to  be  retted  by  the  so- 
called  Insurer.  We  will  not  consider  that 
such  was  the  sole  object  of  the  parties.  Pol- 
icies socih  as  this  should  not  be  so  construed 
as  to  be  a  delusion  tither  to  those  who  bought 
them,  or  to  those  who  in  good  &ith  rely  up- 
on them. 

From  tbB  fraegolng  considerations  we  con- 
dude  that  this  bond  must  be  cimstrued  as 
one  of  liability  for  any  liability  Imposed  Jt)y 
la.w,  and  that  respondents*  judgment  against 
defendants  Is  clearly  such  a  liability. 

[I,  7]  Appellant  further  contends  thaUhe 
bond  in  questhm  had  been  canceled,  boore 
any  action  was  instituted  and  Uablllty  es- 
tablished, by  nonpayment  of  premiums.  We 
cannot  assent  to  tbaf  contenttom.  The  pre- 
mium was,  by  agreement,  to  be  paid  in  in- 
stallments of  (10  eaCh,  in  advance,  per  month. 
The  installment  due  November  29,  1917,  was 
paid,  and  the  Injury  occurred  on  December 
23,  1917 ;  the  third  Installment  not  then  be- 
ing due.  Tbe  payment  of  November  29,  In 
advance,  continued  the  polity  in  force  until 
December  29,  1917.  The  ap^cati<n  for  the 
bond  conditioned  the  cancelation  for  non- 
payment of  premiums  as  and  when  due,  "pro- 
vided  the  ccHnpany  is  released  from  and  has 
incurred  no  liability  under  the  bond,  other- 
wise the  remaining  installments  are  due  and 
payable."  Under  the  last  clause  of  the  fore- 
going provision,  the  trial  court  offset  the  re- 
mainder of  the  unpaid  premiums,  to  which 
respondents  made  no  objection,  and  we  do 
not  think  appellant  can  complain.  Certainly 
a  comp^isated  guarantor  will  not  be  releas- 
ed from  the  guaranty  after  a  liability  cover- 
ed by  its  engagement  has  accrued,  although 
not  established  by  law  until  after  the  lapse 
of  the  policy  tor' nonpayment  of  partial  pre- 
miums. 

The  judgment  is  affirmed. 

PARKER.  C.  J.,  and  MOUNT,  MITCHELL, 
TOLMAN,  MACKINTOSH,  and  BRIDGES, 
JJ.,  concur. 

FTTLLERTON,  J.  (dlssaiting).  As  salted 
In  the  majority  opinion,  the  question  for  de- 
termination is  .whether  the  bond  in  contro- 
versy  is  one  ot  indemnity  or  one  of  llablltty. 
The  condurion  that  it  is  one  of  liability  Is 
rested,  If  I  have  correctly  gaUiered  the  pur- 
port of  the  opinion,  on  two  separate  grounds : 
E4rst  that  tbe  bond  was  intended  by  the  par^ 
ties  to  be  the  statutory  bwd,  prescribed  tv 
chapter  67  of  the  Laws  ot  19U,  and  bdng  so 
Intended  will  be  so  held  ss  betweoi  the  In- 
surer and  the  Insured  and  between  the  Insur- 
er and  a  ttilrd  persm,  notwittutandii^  It 
may  be  la<^lng  m  some  inr  in  all  of  the  es- 
sential prescribed  by  the  statute  for  such 
a  bond:  and,  seoimd,  that  the  language  of 
tbe  bttid  Itself,  properly  Interpreted,  de- 
nominates  the  bond  as  one  of  liability  raUv 
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er  tban  am  of  Indemnity.  With  ndther  of 
these  oontenttons  can  I  agree. 

TbB  facts  are  rtmple.  On  and  prior  to  tlie 
time  at  the  execution  of  the  bond  In  contro- 
▼eiBy,  the  defendax*^  Poston  and  Lamken 
were  operating  an  antomobOe  stage  wer  a 
route  extendli^  from  a  {dace  near  the  busi- 
ness aenter  of  the  city  of  !racoma  to  the  army 
post  known  as  Gamp  Lewis,  carrying  passen- 
gers for  hire.  A  pilrt  oi.  the  route  passed 
over  the  streets  of  the  dty  ot  Tacoma.  That 
city  Is  a  dty  of  tbe  first  class,  and  by  the 
Btatnte  dted  it  is  made  nnlawfnl  for  any  per* 
Bon  to  carry  passengers  for  hire  upon  the 
Greets  ot  any  dty  of  the  first  dass  in  a  mo* 
tor  propeHed  vehide  without  first  obtaining 
a  permit  from  the  secretary  of  state  so  to  do. 
To  obtain  the  permit,  the  carrier  Is  required 
by  the  statute  dted  to— 

"deposit  and  keep  on  file  witta  the  secretary  of 
state  a  bond  running  to  the  state  of  Washing- 
ton in  the  penal  sum  of  twenty -five  hundred  dol- 
lars, with  good  and  mffident  surety  company 
licensed  to  do  business  in  this  State  as  surety 
to  be  approved  by  the  secretary  of  state,  con- 
ditioned for  the  faithfiilvH>mpIiance  by  the  prin- 
dpal  of  said  bond  with  the  provisions  of  this  act 
and  to  pay  all  damages  which  may  be  suBtein- 
ed  by  any  person  injured  by  reason  of  any  care- 
less, negligent  or  unlawful  act  on  the  part  of 
said  prisdpal,  his  agents  or  employees  in  the 
conduct  of  said  business  or  in  the  operation  of 
any  motor  propelled  vehide  used  in  transport- 
LDg  passengers  for  hire  over  or  along  any  pub- 
lic street,  road  or  highway*  and  sliall  pay  to 
the  secretary  of  state  a  fee  of  five  dollars. 
•  •  • 

Poston  and  Lamken  ;were  operating  their 
automobile  wlthont  a  permit  from  the  secre- 
tary of  state.  They  were  unable  to  obtain 
a  statutory  bond.  No  licensed  insurance  com- 
pany would  then  Issue  such  a  bond.  This 
because,  so  It  was  stated  In  the  argument  at 
bar,  of  the  dedslcm  of  this  court  in  Salo  v. 
Padflc  Coast  (Casualty  Co.,  95  Wash.  109, 
168  Pac.  884,  L.  R.  A.  1917D,  613.  In  this 
situation  they  applied  to  the  appellant  com- 
pany for  a  bond  and  that  company  Issued  to 
them  the  bond  In  suit.  The  appellant  was 
not  then  a  licensed  company  and  could  not ; 
issue  the  statutory  bond  had  It  so  desired.  I 
It  had  theretofore  applied  for  a  license,  It 
Is  true,  but  a  license  had  been  denied  It  by 
the  state  offi(«i£  raipowered  to  Issue  such  li- 
censes, and  thlb  court,  in  an  opinion  banded 
down  less  than  two  months  prior  to  the  issu- 
ance of  this  bond,  had  sustained  the  officer  In 
his  refusal.  See  State  ex  rel.  Mutual  Ins.  Co. 
T.  Plshback.  97  Wash.  565, 166  Pac.  799.  Nor 
is  there  anything  In  the  record  tbat  Indicates 
Umt  Poston  and  Lamken  did  not  fully  un- 
derstand and  appreciate  the  situation.  There 
is  no  evidence  tbat  they  applied  to  the  sec- 
retary of  state  for  a  permit  on  the  strength 
of  the  bond,  and  it  Is  in  evidence  that  they 
paid  the  deferred  Installments  on  the  Insnr- 
ance  premium  as  long  as  they  oontlnoed  to 


operate  flielr  fltage.  N<»  la  cdOier  Poston 
or  I«mken  here  contendlz^  Uiat  the  bond  was 
the  statutory  bond.  TbUi  contention  la  mate 
on  their  behalf  by  the  gamt6hee  plaintiffs, 
who  are  neither  parties  nor  privies  to  tbe 
contract,  and  whose  sole  Interest  In  so  doing 
Is  the  hope  that  fliey  may  profit  thereby. 

But  stress  Is  laid  on  the  language  of  the 
.bond  as  tending  to  soppenrt  the  c<mdndon 
that  the  bond  is  a  statutory  bond.  I  cannot 
so  read  It  The  bond  (barring  the  Italics, 
which  are  supplied  by  the  majority)  is  cor- 
rectly coined  in  the  main  opinion.  It  cm- 
fains  no  referoioe  to  the  statute.  It  does 
not  run  to  the  state  of  WashlngtmL  It  con- 
tains no  condition  for  tbe  payment  of  dam- 
ages to  any  person  Injured  by  tho  careless, 
negligent,  or  unlawful  act  of  the  operators 
of  the  antomoMlfc  On  the  cmtrary.  It  pur- 
ports on  Its  face  to  be  a  omtract  between 
private  persons,  by  whldi  the  one  i^rees  to 
Indemnify  the  other  against  loss  from  liabil- 
ity arising  from  certain  defined  causes. 

Again,  the  opinion  also  contains  statements 
from  which-  It  can  be  gathered  that  the  ma- 
jority conclude  that  It  would  op«ttte  as  a 
fraud  on  the  Insured  and  on  the  injured  per- 
son, If  the  bond  Is  not  ocmstrued  as  a  statu- 
tory bond.  In  the  opening  paragraph  of  the 
opinion  It  Is  pointed  out  that  the  plaintiffs 
alleged  In  their  complaint  that  the  defend- 
ants Poston  and  Lamken  were  operating  the 
motorcar  under  a  permit  Issued  by  the  secre- 
tary of  state  aod  had  filed  a  bond  with  the 
secretary  on  which  the  appellant  was  surety, 
and  later  on  it  la  said  that — 

"Policies  BDch  as  this  should  not  be  so  con- 
strued as  to  be  a  delusion  either  to  those  who 
bought  them,  or  to  those  who  In  good  ftuth 
rely  upon  thauL** 

But  the  majority  shonld  remember  that  al- 
legations in  a  complaint,  denied  and  unprov- 
en,  avaU  nothing.  It  la  perhaps  unnecessary, 
but  I  may  add  that  the  plalntias  sued  the 
Insurance  company  Jointly  with  Poston  and 
Lamken,  and  that  this  allegation  was  thought 
necessary  to  chai^  the  former.  Doubtless 
they  thought  tbe  all^atlon  true  when  It  was 
inserted  in  the  complaint,  but  afterwards, 
discovering  their  mistake,  they  consented  to 
a  dismissal  of  the  action  as  against  the  com- 
pany. The  Intlmrtlon  that  to  construe  the 
bond  as  other  than  the  statutory  bond  would 
render  It  a  "delusion"  to  the  insured  and  the 
Injured  plaintiff  Is  likewise  unfounded.  The 
Insured,  as  I  have  hereinbefore  pointed  out, 
fully  understood  the  nature  of  the  bond  and 
accepted  it  so  understanding  it.  There  could 
be  no  fraud  or  deceit  in  its  Issuance  as  to 
them.  The  Injured  plaintiff  could  In  no  man- 
ner be  deceived  or  affected  th«-eby.  No  con- 
tractual relation  existed  between  her  and  Pos- 
ton and  Lamken  at  tbe  time  of  the  Injury. 
She  was  not  a  passengw  on  the  automobile. 
On  the  cmtrary,  she  was  injured  at  about 
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mldnl^t,  lAUe  walking  In  the  roadway  of 
a  paved  street  directly  in  the  path  of  on- 
oondng  vtid^ea,  alQiou^  unobstructed  walks 
In  good  condition,  prepared  espetially  for 
pedestrians,  existed  on  each  side  of  the 
street. 

I  cannot  tiilnk  therefore  that  there  la  any 
JustlflcatUHi  In  the  record  for  the  statement 
of  the  majority  that  the  bond  *,*was  suCh  as 
was  tnteaided  to  win  for  Oie  (iterator  of  the 
motwcar  a  permit  to  carry  passengers,  for 
hire,  on  a  «ipecified  roate,"  or  the  statement 
that  "It'  also  made  an  apparent  attempt  to 
so  far  comply  with  the  prorislons  of  chapter 
57,  Laws  of  1915,  as  was  Intended  to  be  ap- 
proved by  the  secretary  of  state.  •  •  •  "  It 
se^s  to  me  that  the  bond  was  nothlnf  more 
than  a  contract  between  private  Individuals, 
In  no  way  subserving  a  public  function,  as 
does  the  statutory  bond. 

The  second  qnestion.  In  my  opinion,  pre- 
sents tbe  debatable  issue  In  the  case;  and 
on  this  X  think  the  majority  clearly  wrong 
if  our  prior  decisions  in  kindred  cases  are 
to  be  followed.  Turning  to  the  bond.  It  will 
be  observed  that  the  insurer  agrees  to  "In- 
dMnnify"  the  Insured  "against  loss  *  •  • 
from  the  liability  imposed  by  law"  on  the  in- 
sured,  arising  from  certain  stated  causes.  The 
indemnity,  it  will  be  noticed,  Is  not  against 
"liability"  arising  from  the  stated  causes, 
but  is  an  indemnity  against  "loss  from  lia- 
bility" so  arising.  It  U  this  distinction  that 
tbe  majority  seem  to  overlook,  and  it  is  the 
distinction  which,  in  my  opinion,  renders  the 
bond  one  of  indemnity  rather  than  one  of  lia- 
bility. To  prove  this  point  it  would  seem 
enough  merely  to  cite  the  majority  opinion 
at  the  place  where  the  distinction  between 
an  indemnity  and  a  liability  bond  is  pointed 
out.  Clearly  the  agreement  here  "is  only  to 
indemnify  the  assured  against  actual  loss  by 
them,"  and  this  by  the  terms  of  the  defini- 
tion given  is  an  indemnity  and  not  a  liabil- 
ity bond.  Tbe  adjudicated  cases  .which  I 
think  support  tbe  contention  are  Pnget  Sound 
Imp.  Co.  V.  Frankfort,  etc.,  Ins.  Co.,  52  Wash. 
124.  100  Pao.  190;  Sheard  v.  United  States 
Fid.  &  Guar.  Co.,  58  Wash.  29,  107  Pac.  1024, 
109  Pac.  276;  and  Ford  v.  .^tne  Life  Ins. 
Co.,  70  Wash.  29^  126  Pac.  69.  The  last  of 
these  cases  is  dted  by  the  majority  and  dis- 
tinguished from  the  case  In  hand,  because 
of  the  somewhat  more  definite  language  of 
the  bond.  While  the  distinction  pointed  out 
seems  to  me  to  be  unfounded.  I  need  not  st<qp 
to  discuss  the  reanu  for  my  conclusion.  Tba 


t  second  at  th«  dted  cases  Is  eqiully  envhatle 
in  dedaring  the  bond  there  In  (piestlon  to  be 
an  indemnity  rather  than  a  liability  bond, 
and  the  brad  contains  ntme  <tf  the  language 
Qiou^t  to  be  distinguishing.  The  language 
ot  Ois  obligatory  clause'  of  tbe  b<H»l  was  to 
"well  and  truly  Ind^nlfy  and  save  harm- 
less Qie  said  obligee  from  any  pecuniary  loss 
resulting  from  the  breach  <^  any  of  the  terms, 
covenants,  and  conditions"  of  the  contract 
top  which  the  bond  was  given  as  a  guaranty. 
We  hdd  this  to  be  an  indemnity  and  not  a 
liability  bond,  using  this  language: 

"The  boQd  does  not  oblige  the  obligors  to  pay 
legal  liabilities,  bnt  to  indemnify  tbe  appelkuit 
[tbe  obligee]  for  any  pecuniary  loss  he  may  suS' 
tain  from  a  breach  of  the  contract;  and  in  view 
of  this  provision,  we  agree  with  the  appellant 
that  it  is  an  indemnity  against  liability  for  dam- 
ages, and  the  cause  of  action  did  not  accrue  un- 
til the  damages  ware  judicially  detennined  and 
actually  paid." 

Reference  is  made  to  the  case  of  Davies 
V.  Maryland  Casualty  Co.,  89  Wash.  571,  164 
Pac.  1U8,  155  Pac.  1035,  I*  B.  A.  1916D,  395, 
398,  with  the  remark  £hat  it  "contains  much 
reasoning  apropos  here."  For  my  purposes 
I  need  but  say  that  the  case  does  not  over- 
rule the  cases  I  have  cited. 

The  bond  therefore  being  one  of  Indemnity 
against  loss  rather  than  one  of  indemnl^ 
against  liability,  there  should  be  no  recovery 
on  the  part  of  the  garnishee  plaintiffs.  These 
plalntifTa,  since  they  are  not  in  pilvlty  of 
contract  with  either  of  the  parties  to  the 
bond,  cannot  be  snbstitnted  for  the  obligees 
therein.  They  can  recover  only  ta  the  case  of 
an  actual  indebtedness  owing  by  the  Insurance 
company  to  the  obligees.  This  we  held  In 
Belllngham  Bay  Boom  Ga  v.  Brisbcris,  14 
Wash.  178.  44  Pac  163,  46  Pac.  238,  where 
we  said: 

"The  garnisher  can  get  do  better  right  to  the 
debt  garnished  than  his  debtor  has,  and  if  tite 
latter  has  no  ri^iit  In  or  to  the  debt,  the  former 
acquires  none  by  Iiis  garnishment." 

See,  also,  to  the  same  effect,  Ford  v.  .^tna 
Life  Ins.  Co.,  supra. 

There  .was  no  such  indebtedness  here  exist- 
ing. The  obligees  suffered  no  loss  within  the 
c(mdltion  of  the  bond.  They  have  neither 
paid  nor  been  forced  to  pay  the  Judgment 
against  tbem. 

The  Judgment  should  be  reversed. 

BfAIN,  J.,  ctmeurs. 
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Salvago  «=»I8— VM«e<  held  not  abaRdoneil,  aod 
owa  craw  lot  oatltled  to  siUvage. 

"Where  seamen  on  ressel  which  had  nm 
aground '  worked  strenaoosly  and  BObjected 
themselTea  to  great  danger  for  a  nnmber  of 
daya  In  protecting  tiie  Teasel  and  Ita  cargo,  and 
vere  thereafter  directed  by  the  master  to  go 
ashore,  and  the  Teasel  was  finally  saved,  taken 
to  port,  repaired,  and  eventually  comfileted 
her  voyage,  at  which  time  the  seamen  were 
paid  their  full  wages,  they  were  not  entitled  to 
salvage  for  such  services,  under  shipping  arti- 
cles providing  for  payment  of  salvage  only 
after  shipwreck,  abandonment,  or  discharge; 
there  having  beoi  no  abandonment  of  snch  vea- 

Ml. 

Dqnrtncnt  1* 

Appeal  trom  Superior  Oonrt,  King  Ooanly ; 
John  S.  Jurey,  Judge. 

ActioD  by  Ed.  Danlelson  and  others  against 
lilbby,  McNeill  &  Libby.  Judgment  of  dis- 
missal, and  plaintiffs  appeal.  Affirmed 

Ja7  C  Allen,  of  Seattle  (E.  W.  HoweU,  of 
Seattle,  of  ooaneel),  tor  appeUants. 

Kerr,  HcCord  ft  Ivey,  of  Seattle  for  re* 
wondent. 

UAGEIMTOSB,  J.  The  complaint,  as  afd- 
ed  by  a  bill  of  partlcalara,  ahowg  that  the 
respondent  IB  aiffagect  la  the  flsh-cannii^ 
business  in  Alaska,  and  In  connectlfm  th^e* 
with  {^teratea  fishing  boats:  that  annually, 
before  tbe  fishing  seaaon  opens.  It  collects  at 
Seattle  sadx  mm  as  It  reqtnlres  for  flrtiennen, 
beadurai.  trapmen,  and  seamen,  an^  ships 
tbem  <m  the  eompai^s  vessels  to  Alaska, 
where  fliey  are  used  In  connection  witb  the 
canneries  there.  The  numerous  plaintiffs 
were  some  of  the  men  so  empWed  by  the 
reqwudait  for  tike  season  of  1918,  and  ship- 
ped ca  ttoard  of  the  respondent's  Tessel,  yv. 
B.  Flint,  on  April  10  of  that  year.  Tbey  each 
signed  a  written  agreonent  and  dilpplng 
artldea,  lAlch  agreemoit  la  <i£  considerable 
Iffiigth,  but  need  be  noticed  only  in  the  fol- 
lowing particulars  so  far  as  this  aetlmt  Is 
Goncerued.  It  provides.  In  section  1.  that — 

"In  cases  of  emergency,  soch  as  safety  of 
ships  or  company's  property  being  In  danger, 
sadi  work  shall  be  done  at  any  and  all  times 
without  extra  compensation.*' 

Sectl<m  8  provides: 

'TTbe  time  of  service  shall  be  from  the  date 
of  sailing  from,  nntU  return  to  Seattle,  all  on 
Teasels  to  be  designated  by  the  company,  ex- 
cept In  case  of  ^ipwreck  or  necessitated  aban- 
donment of  the  ship  through  stress  of  weather, 
or  lawful  discharge,  then  aU  wageft  shall  cease 
at  the  date  of  such  casualty  or  discharge,  ez- 
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cept  for  such  men  as  are  paid  for  the  run; 
if  such  disaster  occurs  before  or  after  the 
vessel  has  arrived  at  its  destination  in  Alaska, 
these  men  shall  receive  the  full  run  money. 
In  addition  to  run  money  and  aU  other  earn- 
ings, salvage  woi^  shall  be  paid  for  at  the  rate 
of  one  dollar  ($1.00)  per  hour  for  all  hours 
80  worked;  money  so  earned  to  be  paid  to 
the  individual  men  doing  such  work.  All  men 
assigned  to  such  abandoned  or  wrecked  vessel 
to  be  given  free  return  passage,  including  main- 
tenance." 


Jan.  26, 


Section  25  provides  that —  ' 

"In  case  of  any  assistance  rendered  to  any 
vessel  or  property  of  the  Libby,  McNeill  &  Lib- 
by Company,  no  sidvage  shall  be  claimed  or 
paid  to  parties  of  the  second  part  therefor, 
except  as  provided  in  section  8." 

When  the  SUnt  reached  Brl^l  Bay,  it 
enconntoed  fioatlng  Ice.  It  was  at  that  time 
In  close  proximity  to  flie  shore,  and  when 
aa  Gape  Cliicagoff  it  ran  aground  and  be- 
came fast.  Unsaacessfnl  eflbrts  were  made 
to  get  the  vessel  Into  deep  water.  The  tides 
and  wind  brought  the  Ice  against  the  side  of 
the  vessel  and  stove  numerous  holes  In  her 
hull.  Water  was  m^de  so  rai^dly  tlmt  the 
pumps  conld  not  control  It,  and  for  several 
days,  at  the  request  of  the  master,  the  appel- 
lants were  at  work  radeavorlng  to  protect 
ttie  vessel.  Some  were  at  the  pumps,  and 
others  were  working  In  an  endeavor  to  place 
patches  OTer  the  boles ;  some  were  carrying 
cargo  ashore  and  bringing  back  fresh  water 
to  the  vessel,  making  the  trip  over  tbe  ice 
pack.  These  acts  were  done  under  the  dlrec* 
tlon  of  the  master  of  the  vessel  and  tiie 
supertntendfflt  of  the  respcmdent's  plant, 
who  was  aboard.  The  rudder  had  been  lost, 
the  sides  of  the  vessel  torn  open,  and  she 
was  fiast  on  the  shoals.  In  this  condition 
the  vessel  remained  for  nine  days,  when  one 
of  tbe  respondent's  tugs  came  to  her  assist- 
ance and  attempted  to  tow  her  to  a  place 
of  greater  safety,  but  was  unsuccessful,  tide 
and  wind  carrying  the  vessel  farther  inshore, 
where  she  grounded  on  some  rocks,  and  the 
tug  left  her.  All  persons  were  directed  to 
go  ashore,  the  master  sending  his  instru- 
ments and  belongings  with  them,  bat  re- 
mained aboard  with  the  mate  and  one  of  tbe 
appellants  to  assist  him  In  leaving  the  vessel 
in  case  she  broke  up  too  fast,  a  contingency 
which  he  anticipated  might  occur  at  any 
time.  The  vessel  was  then  one-half  or  three- 
quarters  of  a  mile  off  shore,  and  the  appel- 
lants made  many  trips  from  shore  to  vessel 
when  the  condition  of  the  Ice  permitted, 
taking  cargo  to  a  place  of  safety.  This  work 
was  attended  with  great  danger  and  risk  of 
Injury,  and  continued  for  eight  days,  during 
which  time  the  vessel  was  carried  closer  in- 
shore, where  she  grounded  with  a  consider- 
able list,  and  the  appellants  cut  holes  in  the 
lower  idde,  so  that  at  low  tide  the  water  in 
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the  hold  was  able  to  escape.  Before  the  tide  , 
turaed  these  holes  were  covered  by  the  appel- 
lants. In  great  danger  to  themselves  the 
appellants  carried  on  this  woiIe.  The  ressel 
was  finally  aaved  and  takeD  into  port  and 
repaired.  The  Flint  completed  her  voyage, 
and  the  appellants  received  the  wages  pro- 
vided for  In  tb^  contracts. 

The  appeilanta  brought  this  action,  claim- 
ing compensatini  under  sectlrai  3  of  the  con- 
tract at  the  rate  of  |1  per  hour  for  the  time 
tb^  tvre  engaged  therein.  The  appdlants 
come  within  the  designation  of  seamen,  and 
their  rUchta  are  to  be  measured  by  those  of 
seamen,  and  to  th&m  is  allied  the  gratoral 
mle  that,  under  oi^Unary  drcnmstances,  they 
may  not  become  general  salvors  of  fh^  own 
vessel,  on  the  theory  that  by  th^  extract 
they  engaged  tar  the  stipulated  wages  to 
raider  era  eh  services  as  were  necessary  in 
the  ship's  behalf.  There  liave  been  impressed 
vjfoa  this  mle,  however,  certain  excepUons 
wliidi  a^tlyt  unless  otb^iwlse  provided  for 
In  the  contract  and  shi]n>lng  arttdes.  These 
exertions  are,  some  cases  state,  that  seamen 
are  entitled  to  salvage  fOr  extratodinary 
services  beyond  their  duties  nnd»  their  cm- 
tract  Au  examination  of  Qiose  cases,  how- 
ever, eAiows  that  these  statouents  are  mere 
obiter,  and,  as  stated  by  ttie  author  of  the 
note  in  Oilhraith  v.  Stewart  Transportation 
Oo.,  64  U  R.  A.  193: 

"While  the  exception  is  thus  admitted  by 
dicta  or  arguendo,  do  decisions  have  been  foond 
ia  reliance  upon  it.  although  the  probabilit? 
that  such  dedsloni  exist  is  intimated  in  one  or 
two  instances.  It  may  be,  however,  that  these 
cases  refer  to  dedsions  allowing  compensation 
in  the  nature  of  salvage  for  espedally  meritori- 
ons  aervlces.** 

The  next  exertion  is  where  the  seamen 
have  been  discharged  and  have  performed 
the  work  of  saving  the  vessel  or  cargo  after 
Buch  discharge.  This  situation,  of  course, 
does  not  exist  In  this  case.  The  third  of 
theee  exceptions  Is  where  the  vessel  has  been 
abandoned,  and  the  cases  hold  that  the  crew 
of  a  vessel  under  articles  for  wages  can  be- 
come general  salvors  after  the  vessel  has 
become  wrecked  without  hope  of  recovery, 
and  the  crew  discharged  from  further  serv- 
ices by  the  master  of  the  vessel.  The  aban- 
donment of  the  ship  has  the  effect  of  dissolv- 
ing the  seamen's  contract  for  wages,  so  that 
for  any  services  they  thereafter  render  In 
saving  the  ship  and  cargo  they  may  claim 
compensation  as  salvors;  but  they  only  be- 
come such  salvora  when  there  Is  such  on 
abandonment  of  the  vessel  by  order  of  the 
master.  The  difficulty  arises  In  these  eases 
of  determining  whether  the  facts  constitute 
an  abandonment.  The  following  cases  are  a 
few  of  the  many  which  have  dealt  with  the 
question  of  abandonment:  Hobart  v.  Dragon, 
10  Pet.  108,  9  L.  Bd.  363;  The  Dawn,  Fed. 
Cas.  No.  3,666;  The  D.  M.  Hall  v.  The  lotan 


,  Land,  Fed.  Cas.  No.  3,939 ;  Ttxe  Holder  Bor- 
den, Fed.  Cas.  No.  6,600 ;  John  Perkins,  Fed. 
Cas.  No.  7,300 ;  The  Mlnch  (D.  O.)  61  Fed.  611 ; 
The  Mlneh,  73  Fed.  800,  20  a  a  A.  70;  Tor- 
rey  v.  Kelly,  121  Fed.  642.  67  «.  0.  A.  604; 
The  Comet  (D.  0.)  206  Fed.  091 ;  The  Zapora 
(D.  a)  205  Fed.  1004. 

The  Mindi  Case  ta  73  Fed.  859,  20  G.  O.  A. 
70,  reviews  a  great  number  of  prior  dedsions 
oi  the  fedraal  courts  and  the 'courts  ot  In- 
land, and  after  such  review  says : 

"From  this  review  of  the  authorities,  it  is 
apparent  that,  in  every  case  where  compensa- 
tion In  the  nature  of  salvage  has  been  award- 
ed to  seamen,  the  voyage  has  terminated  by  the 
shipwreck  of  the  vessel,  which  has  either  gone 
to  the  bottom  or  left  her  bones  on  the  shore, 
or  she  has  been  abandoned  by  all,  or  by  all  ex- 
cept the  salvors,  under  circumstances  which 
show  condasively  that'  the  abandonment  was 
absolnte,  without  hope  or  expectation  of  re- 
covery, or  the  seaman  has  been  by  the  master 
unmistakably  discharged  from  Uie  service  of 
the  shipowner." 

The  rule  applicable  to  abandonment  finds 
no  better  statement  than  that  by  Dr.  Lush- 
Ington,  In  The  Florence,  16  Jur.  672,  29  Eng. 
Law  &  Eq.  607,  where  that  dlstlngul^ed 
authority  on  admirtity  law  lays  down  the 
rule  that  the  dements  indlqiaisable  to  an 
ahandcmment,  In  arder  to  make  fbB  status  of 
a  seaman  that  of  a  salvor,  are  t^t  the  aban- 
d<»unent  mnst  take  place  at  sea,  and  not 
ujiKm  a  coas^  for  If  the  ship  la  wrecked  upon 
a  coasts  and  the  seamu  escape  to  shore,  the 
oMitract  continues  to  tin  extent,  at  least, 
that  if  they  successfully  act  as  salvors,  and 
save  oiough  to  pay  their  wages,  they  are 
entitled  to  tiiem,  but  not  to  salvage,  and  If 
their  exertions  are  not  successful  to  that  ex- 
tent they  then  lose  their  wages ;  second,  the 
abandnunent  must  be  sine  spe  revertendi. 
for  a  temporary  abandonment  does  not  dis- 
solve the  contract;  third,  the  abandonment 
must  be  bcma  fide  for  the  purpose  of  saving 
life ;  and,  fourth.  It  must  be  by  order  of  the 
master. 

The  Meral  court.  In  the  case  of  QilbralQi 
V.  Stewart  Trans.  Co.,  supra,  121  Fed.  540, 67 
G.  0.  A.  602,  64  L.  B.  A.  193,  In  a  short  opin- 
ion thoroughly  discusses  and  duddates  this 
question : 

"The  crew  of  a  vessel,  under  artidea  for 
wages,  can  become  general  salvors,  only  after 
the  vessel  has  become  a  shipwreck,  without 
hope  of  recovery,  and  the  crew  discharged  from 
further  service.  This  general  doctrine  is  not 
disputed.  But  it  is  insisted  that  under  certain 
circumstances,  the  crew  though  under  artides 
for  wages  may  become  spedal  salvors.  Such 
relation  arises,  it  is  said,  when  the  service  ren- 
dered is  arduous,  perilous,  and  meritorious, 
and  under  circumstances  extraordinary  in  char- 
acter. The  argument  is  based  for  authontj' 
chiefly  upon  a  dictum  of  Justice  Storey,  in  Ho- 
bart V.  Drogan,  10  Pet.  122,  9  L.  Ed.  363. 
None  of  the  cases  actually  dedded  exemplify 
the  application  of  any  such  rule.   It  is  need- 
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Imb  to  restate  their  facts  in  detaiL  In  none 
of  tbem  w«a  there  given  to  the  daimants  more 
than  their  transportation  from  the  place  of 
accident  to  their  homes,  and  their  sustenance, 
or  anch  sums  as  irould  equal  their  sustenance, 
during  that  interval.  But  even  this,  meager 
as  it  appears,  Is  said  by  counsel  to  be  a  species 
of  special  salvage,  and  to  illustrate  the  princi- 
ple, if  not  the  measure,  of  compmsation  that 
ought  to  be  applied  to  the  caa«  under  consider- 
ation. The  argument  has  not  won  our  concur- 
rence. We  do  not  doubt,  that  under  the  law, 
pre-existing  the  recent  legislation  of  Congress, 
freight  was  regarded  as  the  mother  of  wages, 
and  opon  the  loss  of  freight,  wages  ceased. 
But  tbongb.  In  that  state  of  maritime  law, 
transportation  home,  and  sustenance  daring 
that  interval,  were  not,  in  strict  logic,  the 
payment  of  wages,  they  need  not,  by  ^at  fact 
alone,  be  attributed  to  the  enforcement  ot  any 
doctrine  recognizing  special  salvage.  The  feel- 
ing underlying  these  early  decrees  was  the  dic- 
tate of  humanity  that  shrinks  from  leaving  a 
shipwrecked  sailor  on  a  distant  shore,  and,  in 
cases  of  such  catastrophe,  added  to  the  obliga- 
tion of  the  master  to  pay  wages,  the  further 
obligation  to  bring  his  crew  home.  To  reach 
sndi  a  result  there  existed  ho  need  to  build 
up  a  doctrine  of  special  salvage,  or  in  other 
ways  than  the  one  object  to  he  attained,  break 
into  the  settled  law  of  diip  and  crew.'  But 
thongh  the  argument  be  accepted,  the  element 
upon  which  it  is  based  is  wanting  in  the  case 
under  consideration.  There  was  no  abandon- 
ment of  the  steamer  Bielman.  The  seamen 
lost  nothing  by  the  loss  of  freight;  for,  under 
e:dsting  law,  the  running  of  their  contract  for 
wages  continoed.  The  service  rendered,  in 
Ughterfaig  the  veasel,  was  different,  in  degree 
only,  from  the  uaual  service  in  boisterous 
weather.  What  appellants  did  plainly  was 
within  their  duty  as  seamen,  and  was  therefore 
paid  for  by  the  wages  stipulated  in  the  articles 
of  employment.*' 

The  fourth  exc^tl<Hi  Is  In  case  o<  recap- 
ture, which  la  not  applicable  here. 

There  has,  however,  grown  up  in  admiralty 
a  doctrine  of  eompeuBaUon  In  the  nature  of 
salvage,  whidi  doctrine  has  been  applied  in 
some  cases  where  the  courts  have  been  re- 
Inctant  to  close  their  eyes  to  acts  of  exc^ 
tlonal  heroism  and  falthfalness  in  connec- 
tion with  extreme  peril  on  the  sea,  but  this 
recognition  of  merit  serves  as  no  exception 
to  the  general  rale  that  seamen  cannot  be- 
come salvors  of  their  own  vessel,  since  sal- 
vage and  compensation  In  the  nature  of  sal- 
vage are  dissimilar,  not  only  in  amounts, 
but.  in  relation  to  the  persons  claiming  them, 
salvage  being  awarded  to  one  entitled  to  It 
as  a  matter  of  right,  while  the  granting  of 
the  latter  seenfti  to  be  a  matter  of  discretion. 

Counsel  for  appellants  has  cited  in  behalf 
of  his  argument  that  the  appellants  In  this 
case  are  entitled  to  recovery  In  the  nature 
of  salvage  some  ten  cases.  Four  of  thero 
will  be  found  to  be  discussed  in  the  Minch 
Case,  supra,  and  will  be  found  to  be  cases 
of  actual  shipwreck  and  abandonment,  and 
in  cases  where  an  abandonment  was  not 
fMnd     .018  onirt  the  libel  was  dlamlaBed: 


Four  of  the  remaining  cases  were  cases  of 
wreck  and  abandonment;  one  case  se^s 
to  have  no  application  here,  for  the  reason 
that  salvage  was  allowed  to  sailors  trom  a 
United  States  warship,  who  were  not  seamen 
on  the  wrecked  ship,  and  were  therefore 
volunteers;  and  the  last  case  seems  to  sus- 
tain the  doctrine  contended  for  by  the  appel- 
lants. An  ezamlnatitm  of  these  cases — which 
are  The.  Dawn,  supra ;  The  Bowditch,  Fed. 
Cas.  Na  1.717;  The  Etarvest,  Fed.  Gas.  No. 
6,176 ;  Geiger  v.  The  Mary  Hale,  Fed.  Cas. 
No.  9,213;  The  Massasolt,  Fed.  Cas.  No. 
9.260 ;  Messner  v.  Bank,  Fed.  Cas.  No.  9.493 ; 
The  Nlphon's  Crew,  Fed.  Cas.  No.  10.277; 
Reed  v.  Huasey,  Fed.  Cas.  No.  11,646;  The 
Two  Catherines,  Fed.  Cas.  No.  14,288; 
O'Brien  v.  The  Umatilla  (D.  C.)  29  Fed.  252— 
shows  that  in  nearly  all  of  them  the  Hobart 
Case.  10  Pet  108.  9  L.  Ed.  S63  Is  referred  to, 
where  the  United  States  Supreme  Court, 
quoting  Lord  Stowell's  definition  of  a  salvor 
as  "a  person,  who.  without  any  particular 
relatitm  to  a  ship  in  distress,  proffers  useful 
services,  and  gives  it  as  a  volunteer  adven- 
turer without  any  pre-existing  covenant, 
that  connected  him  with  the  duty  of  employ- 
ing himself  for  the  preservation  of  tliat  ship," 
thai  says: 

"  •  •  •  However  harsh  the  rule  may  seem 
to  be,  in  Its  actual  application  to  particular 
cases.  It  is  well  founded  'in  public  poli(7,  and 
strikes  at  the  root  of  those  temptations,  which 
might  otherwise  exist  to  an  alarming  extent,  to 
seduce  pilots  and  others  to  abandon  their  prop- 
er'dnly,  that  they  might  profit  by  the  distresses 
of  the  ship,  which  they  are  hound  to  navigate." 

These  cases  all  Involve  services  which  were 
extraordinary  and  were  rendered  outside  the 
scope  of  the  seamen's  contract,  and  cases 
where  the  ship  was  In  fact  wrecked  and  claims 
asserted  against  pn^rty  actually  salved 
from  the  wreck.  But  evrai  though  It  might 
be  admitted  that  under  certain  circumstances 
the  work  performed  by  the  appellants  would 
entitie  them  to  compensation  in  the  nature 
of  salvage,  the  contract  under  which  they 
were  employed  forecloses  any  such  right. 
This  necessitates  an  examination  of  those 
portions  of  the  contract  we  have  hereinbefore 
set  forth. 

These  provisions  of  the  contract  are  not, 
as  claimed  by  tlie  appellants,  in  any  way 
conflicting  or  ambiguous.  They  clearly  cover 
the  exact  situation  whlcb  the  facts  in  this 
case  disclose.  By  the  contract,  services  Bu<di 
as  were  rendered  by  the  aroellants  were  not 
to  be  compensated  for,  and  the  appellants' 
only  claim  for  compensation  would  be  for 
salvage  such  as  they  would  be  entitled  to 
in  the  absence  of  any  contract.  They  have 
agreed  that  whra  the  vessel  upon  which  they 
are  seamen,  or  the  prc^rty  of  respondent, 
might  be  endangered,  they  would  do  such 
work  as  would  be  necessary  to  protect  it, 
without  extra  compensattm,  an^  further, 
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Id  section  3,  that  In  case  of  Bblpwre<^  or 
necessitated  abandonxaent  or  lawful  dls* 
cbarge  tbat  tbelr  wages  sbonld  contlnne  un- 
til sadi  casualty  or  discbarge,  except  for 
sucb  men  as  are  paid  for  tbe  run,  but  tbat 
if  sucb  disaster  occur  before  tbe  Teasel  bas 
arrlTed  at  its  destination  tbey  sbould  re- 
ceive full  run  money,  and  in  addltltm  tbereto 
salvage  work  sbould  be  paid  for  at  tbe  rate 
of  $1  per  hour.  This  proTlsioo  clearly  In- 
dicates tbat  tbe  salvage  work  referred  to 
was  salvage  as  It  Is  te^nically  known  In 
admiralty,  tbat  Is,  worti  done  after  sblpwreck 
or  abandonment  or  discbarge,  and  section  25 
clearly  provides  that  no  salvage  sbonld  be 
paid  or  claimed,  except  that  provided  for  In 
section  3,  to  wit,  salvage  earned  after  ship- 
wreck, or  abandMiment,  or  discharge.  Tbe 
facts  In  tbe  case  show  no  discharge ;  neither 
do  tbey  constitute  a  sblpwreck  or  abandon- 
ment. The  ship  was  in  peril,  and  tbe  seamen 
performed  strenuous  and  meritorious  serv- 
ices: bat  when  they  undertook  to  go  down 
to  the  sea  In  ships  they  accepted  a  hazardous 
occupation,  and  assumed  among  tbelr  duties 
tbat  of  using  tbelr  best  endeavors  to  save 
tbelr  vessel  and  Its  cai^o.  They  have  lost 
nothing  by  reason  of  their  arduous  labors; 
tbelr  vessel  proceeded  upon  Its  journey  and 
at  Its  completion  tbe  full  wages  they  bad 
earned  were  paid  them.  Their  ship  never 
became  a  wreck  without  hope  of  recovery, 
nor  was  it  abandoned  by  all.  The  master 
authorized  the  crew  to  go  ashore,  but  be  did 
not  thereby  relinquish  the  hope  of  their  ever 
returning  to  the  vessel,  and  bis  whole  object 
and  intrat  was  to  secure  ber  safety,  and  their 
duty  was  to  remain  and  assist  in  that  en- 
deavor. To  bold  otherwise  would  result,  as 
indicated  by  the  court  In  Tbe  D.  M.  Hall  v. 
The  John  Land,  supra: 

"It  is  not  the  mere  leaving  a  ship  by  author- 
1^  of  the  master  tbat  vacates  ijie  seamen's 
contract.  In  the  case  of  shipwreck,  when  the 
crew  have  reached  shore,  the  seamen  are  not 
at  liberty  "to  refuse  further  exertion,  and  dis- 
perse themselves  over  the  country.  They  are 
bound  to  remain  by  the  wreck,  and  assist  in 
preserving  the  fragments.  *  *  *  If  the  rule 
of  law  whicfa  does  not  allow  seamen  to  become 
salvors  in  the  ordinary  course  of  things,  and 
while  in  the  performance  of  their  duties,  what- 
ever may  have  been  the  perils  or  hardships, 
or  gallantry  of  their  service  in  saving  the  ship 
and  cargo,  has  any  solid  foundation  in  true 
policy,  the  same  principle  demands  that  tbey 
shonid  not  he  permitted  to  assume  that  char- 
acter OQ  the  ground  that  tbelr  contract  has 
been  vacated,  except  in  extoaordinary  cases, 
where  their  relation  to  tbe  vessel  has  been 
finidly  and  unequivocally  dissolved,  and  where 
the  master  has  permanently  renounced  all  hope 
of  recovering  or  returning  to  her.  Such  is  not 
the  present  case,  and  I  am  persuaded  that  I 
wonld  violate  the  spirit  which  pervades  the 
maritime  law  on  the  subject  of  tbe  duties  of  sea- 
men, if  i  should,  under  drcnmstances  like  the 
present,  admit  toem  as  salvors.  •  *  • " 


Tbe  facts  as  Ok&f  are  alleged  In  the  com- 
plaint do  not  entitle  the  appellants  to  sal- 
vage as  sndi,  nor  to  compensation  In  tbe 
nature  of  salvage,  and  trial  court  was  there- 
fore correct  In  sustaining  tbe  demurrer  to 
tbe  complahat  and  dismissing  the  actlcm; 
the  app^lants  havlnc  tfected  to  stud  tipou 
tbe  complaint 

Judgment  afflrmed. 

PARKER,  C.  J.,  and  BRIDGES,  FULLER- 
TON,  and  HOLCOMB,  JJ.,  concur. 


L.  TEWELES  SEED  CO.  v.  FAIRBANKS 

St  aj.    (No.  15685.) 

(Supreme  Court  of  Washington.   Jan.  26, 
1921.) 

1.  Evidsaos  «=s>44l(9)— Qaallty  dstermlaed  by 
ooRtraot  BotwithstaadlBa  prior  nsgotiatloDS. 

Contract  of  sale  <A  "good  peas  In  good  mer- 
dumtable  condition"  held  to  govern  as  to  qual- 
ity of  peaa  sold,  notwithstandiag  telegnmis  ex- 
changed between  the  parties  during  negotia- 
tiona  with  referenee  to  "choice  Ow"fi'«fiTi  ^llow 

PMS." 

2.  Appeal  asd  error  ^»93l(l)— Fladlsgs  fa- 
vorably coRsldarad. 

The  Supreme  Court  will  give  favorable  con- 
sideration to  ^e  findings  of  tbe  trial  court. 

3.  Sales  «»I8I(I2)— Evidenoe  hsid  to  prove 
delivery  of  defective  peas. 

In  buyer's  action  for  loss  sustained  from 
delivery  of  defective  peaa,  evidence  held  to 
prove  that  a  portion  of  the  peas  delivered  were 
discolored,  split,  and  mnaty,  that  they  coatain- 
ed  an  undue  quantity  of  dirt  and  screenings, 
and  were  not  good  peaa  in  merchantable  condi- 
tion as  required  by  the  contract 

4.  Sales  «=?4I8(9)— Bayer's  lasasara  of  dam- 
agas  for  defects  based  oi  nstkst  prloe-  at 
place  of  delivery. 

Where  buyer  who  had  had  no  opportunity  to 
examine  goods  until  delivered  notified  seller  that 
a  portion  of  the  goods  delivered  were  d^eetlve, 
and  that  he  held  goods  for  seller's  order,  and 
where,  on  seller's  failure  to  take  any  acUon  In 
regard  to  the  goods,  buyer  sold  goods  in  tbe 
open  market  at  place  of  delivery  for  the  market 
price  prevaiUng  at  such  place,  buyer's  measure 
of  damages  was  based  on  such  market  price, 
and  not  market  price  at  the  seller's  place  of 
bastness. 

Department  1. 

Appeal  from  Superior  CJourt,  King  Ocninty ; 
King  Dykeman,  Judge. 

Action  by  the  L.  Teweles  Seed  CtMupany 
against  Frank  M.  Fairbanks  and  others. 
Judgment  of  dismissal,  and  plaintiff  appeals. 
Reversed  and  mnanded,  with  instractiaiis  to 
enter  judgment  for  plaintiff. 


tsaVot  Bttm  cases  see  Mune  topio  and  KBT-mniBBR  In  all  Key-Nombered  OlgesU  and  Indexes 
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Lucas  C.  Sells,  ot  Seattle,  for  appellant. 
J.  Gnttan  (yBryan*  of  Seattle,  for  re- 
spondents. 

BRIDGES,  J.  A  contract  for  the  sale  by 
the  defendant  to  the  plaintiff  of  certain  peas 
was  embodied  bi  the  following  commonlca- 
titms: 

"Seattle,  April  19,  1918. 
"L.  Teweles  Seed  Co.,  BiGlwaakee.  For  im- 
mediate telegrapbic  acceptance  offer  sell  two 
cars  choice  stock  Canadian  yellowB  five  three 
qaartera  fob  cars  here  certified  weights  imme- 
diate shipment.        F.  M.  Fairbanks  &  Co." 

"MUwaukee,  4^20-18. 
"F.  H.  Fairbanks  &  Co.,  Seattle,  Wash.  Five 
fifty  utmost  can  pay. 

*%.  Tewelea  Seed  Co." 
"SeatUe.  April  20, 1916. 
'^ewelss  Seed  Oo.,  MQwuikee,  yna.  We  ac- 
cept fiye  and  half  fob  cars  Seattle  Canadian  yel- 
low peas  providing  yoa  accept  three  cars  about 
forty  tons  each  immediate  shipment  from  Seat- 
tle certified  weights  usual  terms.  Wire  reply 
quick.  F,  M.  Fairbanks  &  Co." 

"F.  iK.  Fairbanks  A  Co.,  Seattle,  Wash.  We 
booked  the  three  cars.  Be  sure  quality  is  sat- 
isfacto>7.  If  any  more  to  offer  advise. 

"Ii.  Tewelea  Seed  Co." 

"Contract  Confirmation. 
"Seattle,  Wash.,  April  22,  1918. 
*X.  Teweles  Seed  Company,  Milwaakee,  Wis. 
— Gentlemen:   We  confirm  sale  to  you  today  of 
S  cars  Canadian  yellow  peas  at         per  pound, 
.f.  o.  b.  Seattle  for  immediate  shipment,  weights 
certified.  'Payment  demand  draft  against  bills 
of  Isdlng.  Bemarks:  Peas  to  be  good  stock  in 
good  merebsntable  condition. 
"Zours  tndy, 

"F.  M.  Fairbanks  &  Co., 

"Per  F.  M.  Fairbanks. 
"Accepted:    L.  Tewelea  Seed  Company,  by 
Max  Teweles." 

Pursuant  to  this  contrmet  and  within  a 
few  daya  after  It  was  made,  the  d^endant 
loaded  three  cars  with  peas,  all  of  tbem  be- 
ing in  sacks  BUppoeed  to  weigh  126  pounds 
each.  In  one  car  were  650  sacks,  In  another 
660,  and  In  a  third  eo%  making  in  aU  2,000 
sacks.  'Eha  cars  ttias  loaded,  were  shipped 
by  the  usual  bills  of  lading  to  Milwaukee,  the 
place  of  business  of  the  plaintiff.  All  th»e 
bills  of  lading  with  drafts  attached  were  for- 
warded by  the  defoodant  to  a  bank  In  Mil- 
waukee, which  collected  frcMU  the  plaintiff 
the  amount  of  the  drafts  and  surrendered  to 
It  the  UUs  of  lading.  Within  a  few  days 
thereafter  the  cars  reached  MUwaukee, 
where,  for  the  first  time,  the  plaintiff  exam- 
ined ^e  peas  and  claimed  they  were  not  iu 
accordance  with  the  contract  It  claimed  to 
have  found  In  the  three  cars  291  sacks  of 
Inferior  peas.  It  accepted  the  remainder  of 
the  peas  as  complying  with  the  contract  It 
notified  the  defendant  of  the  defective  con- 
'ditlon  ot  the  peas  and  told  him  they  were  In 
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Milwaukee  for  his  disposal.  The  defendant 
did  not  take  any  action  In  this  regard,  and 
the  plaintiff  sold  the  peas  which  it  dalmed 
were  defective  on  the  open  market  at  Mil- 
waukee for  an  amount  considerably  less  than 
It  had  paid  therefor. 

It  made  up  its  claim  against  the  defendant 
in  thB  followiug  manner:  It  charged  him  with 
$14,861.10,  being  tbe  amoimt  of  the  drafts 
paid,  and  credited  him  with  $13,099.06,  being 
the  combined  purchase  value  of  the  pe^s  ac- 
cepted as  complying  with  the  contract  and 
the  amount  received  for  the  defective  peas, 
thus  leaving  a  difference  of  $862.05,  for  wtilch 
amount  it  later  sued  the  defendant.  The 
case  was  tried  to  the  court  without  a  Jury. 
There  were  findings  In  favor  of  def^dant 
and  a  Judgment  dismiatfng,  the  action.  Tbe 
plaintiff  has  appealed. 

[-1]  The  app^ant  claims  fb&t  it  bought 
from  the  respmdent  "diolce  Canadian  yA-. 
low  peas."  The  respondent  cwtends  that  he 
sold  "good  peas,  in  good  mercliantable  condi- 
tion." It  is  true  tbe  trtegrams  enSianged 
between  the  parties  were  with  reference  to 
choice  peas,  but  tbese  telefprams  were  only 
preliminary  to  tbe  final  agreement  or  letter 
signed  by  both  the  parties,  and  dated  April 
22.  That  Instrument  was  the  final  contract 
of  the  parties,  and  it  expressly  provided  ttiat 
the  peas  were  to  be  of  *^;ooa  stock,  In  good 
merchantable  condition." 

The  chief  contention  between  the  parUes  to 
the  trial  was  whether  the  respondent  laid 
shipped  to  atv^lant  peas  of  "good  stodk,  in 
good  merchantable  ctmdltlon.*'  Appelant  of- 
fered much  evidence  tmding  to  show  that 
many  of  the  sacks  of  peas  were  not  such  as 
were  c<mtracted  for;  tiiat  some  of  than  were 
musty,  discolored,  and  q>llt;  that  others 
were  not  Canadian  yellow  peas  at  all;  that 
the  whole  shipment  contained  much  dirt  and 
screenings ;  that  In  one  car  there  were  2,190 
pounds  of  dirt  and  sereenlneB  beside  106 
sacks  of  infeorlor  peas;  that  In  another  car 
there  were  88  sacks  of  inferior  peas  and  more 
than  2,200  pounds  of  dirt  and  screenings; 
that  In  the  third  car  there  were  117  sacks 
of  poor  peas  and  2,300  pounds  of  dirt  and 
screenings.  At  the  trial  in  Seattle  the  ap< 
pellant  produced  many  samples  of  defective 
peas,  which  it  testified  were  taken  in  the 
usual  manner  from  each  sack  of  d^ecttve 
peas.  Practically  all  the  witnesses,  either  for 
the  plaintiff  or  defendant,  admitted  that  tbe 
peas  shown  In  the  samples  did  not  comply 
with  the  contract  But  respondent  contends 
that  the  samples  were  not  taken  from  the 
peas  which  he  had  shipped.  He  bad  no  oth- 
er proof  of  this  as^rtion  than  that  he  hud 
not  shipped  any  such  peas.  The  court,  how- 
ever, found  that  tbe  samples  used  at  the  trial 
tvere  taken  from'the  sacks  of  peas  which  the 
defendant  had  shipped. 

[2,  3]  We  have  very  carefully  read  tbe  tes- 
timony, and,  while  we  realize  that  It  la  our 
duty  to  give  favorable  condderation  to  the 
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fludlugs  of  the  trial  court,  we  are  unable  to 
agree  with  those  flndings,  because,  to  our 
mind,  they  are  clearly  against  the  preponder- 
ance of  the  evidence.  It  would  not  serve  any 
useful  purpose  for  as  to  recite  the  testimony 
In  detail.  Suffice  It  to  say  that  we  are  fully 
convinced  that  many  of  the  peas  were  dls< 
colored,  spilt,  and  musty;  that  they  contain- 
ed an  undue  quantity  of  dirt  and  screenings ; 
that  some  of  them  were  not  "Canadian  yel- 
low peas" ;  that  many  of  the  sacks  contained 
peas  of  very  inferior  quality;  and  that  those 
which  ai^llant  rejected  were  neither  "good 
peas"  nor  "in  merchantable  condition."  It 
seems  to  have  been  proven  almost  beyond 
controversy  that  the  samples  used  at  the  trial 
were  taken  from  the  sacks  shipped  by  re- 
spondent, and  the  trial  court  so  found,  but 
no  witness,  not  even  the  respondent  himself, 
contended  that  the  samples  compiled  with  the 
contract.  Respondent  claims  that  the  cus- 
tom of  the  trade  Is  to  have  the  Chamber  of 
OiHnmerce  or  some  other  disinterested  per- 
.  son  take  the  samples.  But  that  custom,  if  It 
exist,  is  not  exclusive.  There  is  no  reason 
why  appellant  should  not  take  the  samples. 
This  it  appears  to  have  done  in  the  usual 
manner  by  removing  from  each  Bacit  of  de- 
fective peas  a  small  portion  of  the  contents. 
Practically  ail  the  testimony  shows  that 
these  samites  were  taken  in  a  fair  manner. 
Under  all  the  testimony  we  most  hold  that 
the  peas  which  appellant  rejected  did  not 
comply  with  the  contract. 

[4]  There  Is  some  argument  in  the  briefs 
as  to  wheth^  the  measure  of  damages  should 
be  based  on  the  mailcet  price  at  Seattle  or 
the  market  price  at  Milwaukee,  of  the  de- 
fective peas.  The  peas  were  shipped  from 
Seattle  to  Milwaukee  the  idace  of  business 
of  the  appellant.  Bef<ve  they  reached  that 
city,  appellant  had  no  opportunity  to  exam- 
ine them.  When  it  found  they  were  defec^ 
tive  it  notided  respondent  and  Informed  him 
that  it  held  the  peas  for  his  order.  Later  the 
appellant  did  the  only  thing  It  could  do,  and 
that  was  to  sell  the  peas  In  the  open  market 
at  Milwaukee  for  the  market  price  at  that 
point.  This  it  had  the  right  to  do. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  lower 
court  to  enter  Judgment  for  the  appellant  in 
the  amonnt  sued  for. 

PARKER,  C.  J.,  and  HOLCOMB.  MACK- 
INTOSH, and  FTJLLERTON,  JJ.,  concur. 


DAVIS  V.  CLINE,  Sheriff.    (U  A.  6087.) 

(Supreme  Court  of  California.  Dec  22, 1^.> 

I.  PlMdlng  ^=}377  —  Not  necessary  to  prove 
natter  admitted  by  answer. 

In  replevin  action  a^inat  a  sheriif,  where 
the  possession  of  the  property  alleged  by  plain- 


tiff was  admitted  by  the  answer's  failure  to  de- 
ny, evidence  on  such  point  was  not  necessary 
and  would  have  been  improper. 

2.  Trial  «=s>2S2(4}— Refnsal  of  iMlruotloi  on 
estoppel  not  error  where  evldene*  thereof  was 
laoklng. 

Refusal  of  defendant's  instructions  on  es- 
toppel was  not  error  where  there  was  no  evi- 
dence to  Bostain  the  d^aise. 

3.  EstoppH  «=»II8— Evidenea  hfld  iBsnffloleat 
to  support. 

In  a  replevin  action,  evidence  held  not  to 
show  facts  sufficient  to  estop  plaintiff  from 
claiming  property  levied  upon  onder  execution^ 
against  her  husband;  there  being  no  evidence 
that  the  sheriff  or  execution  creditor  suffered 
any  loss  or  parted  with  any  right  to  enforce  the 
judgment 

4.  Reoords  «=»2— Statute  relating  to  «at«  of 
motor  vehicles  not  applicable  to  prior  trans- 
fers. . 

Motor  Vehicle  Act,  {  8,  relating  to  the 
transfer  of  ownership  of  motor  vehicles,  does 
not  affect  a  purchase  prior  to  its  enactment 
by  plaintiff  seeking  recovery  from  sheriff  who 
seized  under  execution  against  another. 

Department  1. 

Appeal  from  Superior  Court,  Tjos  Angeles 
County ;  Paul  J.  McCormick,  Judge. 

Replevin  sGtl«ni  by  Pearllne  Davis  against 
John  O.  OUne,  Sheriff  of  Los  Angeles  Coun- 
ty. Judgm^  for  plalnUtf,  and  def^dant 
appeals.  Affirmed. 

I.  Pacht,  of  Los  Ai^es,  and  H.  U  Sacks, 
of  San  Francisco,  for  appellant. 

Duke  Stone,  of  Los  Angeles,  for  respond- 
ent 

LAVLOB,  J.  This  iB  an  appeal  by  the  de- 
fendant, Jdbn  0.  Cllne,  sbwlft  of  Los  Angeles 
county,  from  a  judgment  tm  $2,087  In  favor 
of  the  plaintiff,  Mrs.  Pearllne  Davis,  In  an 
action  to  reeover  the  ponea^on  o^  two  motor 
slght-aeetaig  trudu. 

On  June  12,  1914,  the  Pacific  Auto  Tours 
Company,  a  oorporatlm,  waa  organized  for 
tlie  purpose  of  ccmduetlng  si^t-se^g  trips 
in  the  city  of  Los  Ang^tes.  The  names  of 
W.  A.  Davis,  husband  of  the  respondent,  O. 
O.  De  Ltmg,  and  A.  O.  OiUesple  appealed  In 
the  articles  of  incorporation  as  the  directors 
and  the  only  subscribers  to  the  capital  stock. 
Subsequently  the  corporation  acquired  and 
operated  the  two  trucks  Involved  In  this  ac- 
tion. Davis  persmuUly  ccmducted  the  sight- 
seeing tours  and  managed  "the  wOTfeing 
part"  of  the  trw^  which  were  roistered 
with  the  state  motor  ve^de  department  In 
his  name. 

Some  time  In  tbe  year  191S,  Mrs.  Retta 
Famsworth  recovered  a  money  judgment 
against  Davis,  and  on  September  24,  1918, 
appellant  caused  execution  upon  that  Judg- 
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ment  to  be  levied  on  these  trucia  as  Davte' 
s^wrate  proi>ert7.  This  action  was  com- 
menced on  October  4,  1918.  respondent  allege 
fng  that  she  was  the  owner  and  witltled  to 
the  possessIoD.  In  his  answer  appellant  de- 
nied respondent's  ownership,  that  he  had 
wrongfully  taken  possession  of  the  trucks,  or 
that  he  unlawfully  detained  them,  set  up  the 
levy  under  execution,  and,  as  a  separate  de- 
fense, alleged  as  an  estoppel  that  respondent 
bad  held  out  Davis  as  the  owner  and  that  in 
the  case  of  Famsworth  v.  Davis  the  plaintiff 
therein  believed  and  relied  upon  respondent's 
conduct  in  such  holding  out.  The  cause  was 
tried  by  Jury.  At  the  close  of  respondent's 
case  appellant  moved  for  a  nonsuit,  but  the 
motion  was  denied.  The  Jury  found  that  the 
trucks  were  respondent's  separate  property, 
and  that  she  was  entitled  to  recover  their 
possession  or,  in  the  event  they  could  not  be 
delivered  to  her,  the  sum  of  $2,067  In  lien 
thereof. 

[1]  1.  Appellant  claims  first  ''that  there 
was  no  evidence  that  the  defendant  had 
possession  of  the  auto  trucks."  Tlie  denial 
in  the  answer  on  this  point  was  as  follows : 

"Defendant  denies  *  •  *  that  the  defendant 
wTonaiully  took  poeaesBion  *  *  *  of  any  of 
said  property.  Defendant  further  denies  tbat 
be  still  unlatoiuUy  holds  or  retEiina  said  prop- 
er^."   (Italics  oura.) 

This  Is  almost  the  Identical  language  of  the 
answer  in  Ammex  Motion  Picture  Mfg.  Go. 
V.  Ervay,  182  Pac.  312,  wherein  the  a>art 
held  it  was  "an  admission  of  possession 
•  *  *  at  the  time  of  the  commencement 
ot  the  actlmt"  See,  ateo,  Woodworth  v. 
Knowlton,  22  Cal.  168.  Since  possessltm  of 
the  property  was  thus  admitted  by  the  fail- 
ure to  deny  the  auction  in  the  ccMnplaint 
that  appelant  "stlU  retains  ^possession  of 
the  same,"  It  wonld  have  beoa  Improper  to 
admit  evidence  on  this  point.  This  conten- 
tion Is  wlUiout  merit. 

[2,  V\  2.  Appelant  next  claims  tbat— 

"It  was  error  to  refuse  to  j^ve  defendant's 
instmctions  1  to  8,  inclusive,  for  the  reason 
Uiat  the  jury  was  authorized  to  find  *  *  * 
that  Peariine  Davis  by  her  acts,  words,  or 
conduct  allowed  her  hasband,  William  A.  Davis, 
to  appear  as  the  owner  of  said  tracks,  *  *  * 
and  the  defendant  believed  that  the  said  Wil' 
Ham  A.  Davis  was  the  owner  and  levied  on  all 
said  property  as  the  property  of  said  William 
A.  Davis,  and  the  plaintiff  was  estopped  by  her 
eondnet  to  assert  her  ownership  of  said  trucks." 

Tliese  Instructions  were  hypothetical  in 
form  and  contained  a  statement  of  the  nec- 
essary facts  upon  which  the  Jury  might  find 
that  the  respondent  was  estopped  to  set  up 
her  ownership  because  she  had  held  out  Da- 
vis as  the  owner.  But,  unless  there  was  evi- 
dence upon  7hlch  the  Jury  might  have  found 
the  facts  essential  to  an  estoppel,  it  was  not 
only  not  ejror,  but  It  was  the  duty  of  the 
court  to  refuse  to  instmct  them  on  that  sub- 
ject 


The  evidence  on  this  point  was  as  follows: 
De  L<mg,  called  for  the  resp<Hident,  testified 
that  in  May,  1914,  he  purchased  three  trudu, 
two  of  which  were  the  ones  whldl  respondent 
here  seeks  to  recover ;  that  at  that  time  re- 
spondent  had  bought  a  one-OiIrd  Interest  in 
the  three,  and  had  given  In  payment  'therefor 
her  check  on  the  All  Night  and  Day  Bank 
(which  later  became  the  Hellman  Bank)  for 
$1,000  or  f 1,600;  that  subsequently  he  sold 
another  one-third  Interest  in  the  trucks  to 
'Gillespie,  and  thereupon  he,  Gillespie,  and 
respondent  organized  the  Pacific  Auto  Tours 
Company ;  that  Davis  had  been  hired  at  $3 
per  day  "to  look  after  the  trucks,"  giv«i  one 
or  two  shares  of  stock,  and  made  president 
of  the  corporation ;  that  respondent  visited 
the  offices  of  the  company  "frequently,  four 
or  five  times  a  week";  that  thereafter  re- 
spondent purchased  Gillespie's  Interest;  and 
that  on  the  dissolution  of  the  corporation  the 
trucks  were  sold  outright  to  her.  This  testi- 
mony was  corroborated  by  GUl^le  and  re- 
spondent herself.  The  latter  further  testified 
on  cross-examination  that  her  husband  acted 
as  her  agent  In  conducting  the  business; 
that  with  her  knowledge  and  consent  the  li- 
censes had  been  issued  to  him ;  that  she  bad 
allowed  him  to  draw  checks  on  her  account 
at  the  Los  Angeles  Trust  &  Savings  Bank; 
that  she  could  not  remember  how  much  she 
paid  to  De  Long  or  Gillespie  for  the  trucks ; 
that  after  the  dissolution  of  the  company  she 
continued  to  conduct  the  same  business  un- 
der the  fictitious  name  of  "Bed  Auto  Bus 
Line** ;  but  that  she  had  never  filed  for  rec- 
ord that  name  or  "any  papers  designating 
my  husband  as  my  agent"  On  redirect  ex- 
amination she  stated  that — 

"The  reason  why  the  licenses  on  the  trucks 
were  taken  out  in  the  name  of  W.  A.  Davis 
was  because  he  was  in  the  corporation  and  they 
[De  Long  and  GilleBpie]  thought  he  was  the 
best  one  to  have  the  licenses.  He  was  there 
as  a  driver,  and  he  took  the  licenses  in  his 
name.  Even  before  the  corporation  the  licenses 
were  In  his  namfc  I  mvself  paid  the  motor 
vehicle  d^wrtment  for  the  licenses.  *  *  • 
The  only  time  I  permitted  my  husband  to  draw 
checks  on  my  bank  account  was  one  time  when 
I  made  a  trip  Sast  and  another  time  when  I 
was  sick  in  the  hospital.  Mr.  W.  A.  Davis 
bad  no  interest  whatever  in  dther  of  the  trneks 
the  snbiects  of  this  suit" 

There  were  four  witnesses  called  by  appel- 
lant. A.  W.  Frye,  auditor  for  the  Los  An- 
geles Trust  &  Savings  Bank,  testified  that 
from  July  26  to  September  26  respondent 
and  Davis  maintained  a  Joint  account  in 
that  bank.  A.  J.  Campbell,  bookkeeper  of 
the  Hellman  Bank,  stated  that  respondent 
had  opened  a  perwnal  account  tlierein  on 
March  17,  1914,  and  that  all  the  checks 
drawn  by  her  with  one  exception  were  for 
sums  less  than  $250.  A.  M.  Beaman,  assist- 
ant cashier  of  the  Security  National  Bank, 
one  of  the  banks  in  which  it  was  claimed  the 
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Touring  CcmipanT  baA  an  account;  denied 
that  tbe  conceni  bad  ever  liad  an  account 
there.  And  EF.  L.  Sacks  stated  tbat  prior  to 
the  levy  ci  the  execation  In  the  Famawortb 
T.  Davis  case  he  and  a  Mr.  UeIInto>ff  called 
on  Davis  and  Mrs.  Lucas,  both  of  whom  told 
them  t&at  Davis  was  the  owner  4^  ttiese 
trucks. 

tFhns,  while  It  Is  true  that  re^pcHident  al- 
lowed the  tmdEs  to  be  registered  In  her  hns- 
band'a  name,  there  Is  no  evidence  thttt  either 
Urs.  Fanisworth  or  am»^ant  In  levying  on 
the  trucks  relied  xtsaa  any  acts,  statMnenta, 
represaitatlons  by,  or  other  ccmduct  on  the 
part  «C  respondent  Indicating  that  Davis  waa 
the  owner. 

But  we  do  not  find  It  necessary  -to  decide 
whether,  as  appellant  claims,  "Pearline  Da- 
vis *  *  *  allowed  ber  husband  to  appear 
as  the  owner  of  said  trudcs,"  statoe  it  does 
not  appear  tbat  appellant  has  done  anything 
in  reliance  upon  respondent's  condnct  ex- 
c^t  to  make  a  levy  oa  On  property  in  «ait 

It  Is  a  well*aeMled  rale  tbat— 

"In  order  to  create  an  estoppel  in  pais  the 
party  pleading  it  most  have  been  misled  to  his 
injury;,  tiiat  is,  he  must  have  suffered  a  loss 
of  a  substantial  character  or  have  been  induced 
to.  alter  his  positioB  for  the  wone  in  some 
material  respect  *  *  «  Where  no  anllable 
right  is  parted  with  and  no  injury  suffered 
there  cau  be  no  estoppel  in  pals.  *  *  *  In 
the  absence  of  injury,  it  is  of  course  immaterial 
that  the  other  elements  of  estoppel  are  preseut" 
21  C.  J.  1135. 

See,  also,  Boggs  v.  Merced  BUnlng  Co.,  14 
Cal.  27». 

As  we  have  seen,  appellant  has  admitted, 
by  bis  failure  to  deny  It  In  bis  answer,  that 
the  trucks  are  still  In  bis  possession.  By 
merely  levying  on  the  pn^rty  neither  ap- 
pellant nor  Mrs.  FamswOTth  has  parted  with 
any  right  to  enforce  the  latter's  judgment 
against  any  other  property,  nor  has  either  of 
them  "suffered  a  loss  of  a  sabstantial  char- 
acter." It  follows  that  one  of  the  essential 
elements  of  an  estoppel  Is  lacking.  We  can- 
not hold,  therefore,  it  was  error  to  refuse  to 
give  the  instructions  requested  by  appellant. 

[4]  3.  Finally,  It  is  asserted  by  appellant 
that  under  section  8  of  the  Motor  Vehicle 
Act  (Stats.  1917.  p.  391)  the  Intended  trans- 
fer of  the  trucks  from  Gillespie  and  De  Long 
to  respondent  "was  Incomplete  and  not  valid 
or  efFoctlve  for  -any  purpose."  Section  8 
reads  in  part: 

"Upon  the  transfer  of  ownership  of  any 
motor  vehide,  the  person  in  whose  name  such 
vehicle  is  registered  and  the  person  to  whoia 
ownership  of  such  vehicle  is  to  be  transferred 
dMll  fo^witli  join  in  a  statement  of  said 
transfer.  •  *  *  Upon  such  registration  the 
d^artment  shall  •  *  *  forward  *  *  *  a 
new  wiitratLon  certificate.  *  *  *  Until  said 
transferee  has  received  said  certificate  of  regis- 
tration and  has  written  hia  name  upon  the  face 


thereof,  •  •  •  delivery  of  said  motor  va- 
hide  shall  b«  deemed  not  to  have  been  made 
and  title  thereto  diall  be  deemed  not  to  have 
passed  a«d  said  intended  transfer  shall  be 
demned  to  be  incomplete  and  not  to  be  valid  or 
effective  for  any  purpose." 

Appellant's  position  Is  that,  since  the 
trucks  were  at  all  times  registered  In  Davis' 
name.  It  must  be  held  that  the  respondent 
never  acquired  title  thereto.  It  is  a  suffldent 
answer  to  this  claim  to  remark  that  tbe 
transaction  by  which  re^ondent  asserts  lOie 
became  the  owner,  through  the  sale  to  her  by 
De  Long  and  Gillespie  of  their  Interests,  oc- 
curred In  1915.  The  statute  just  quoted  was 
not  enacted  until  1917  and  could  not  affect 
the  prior  transfer.  Appellant's  contentitm 
cannot  be  upheld. 

The  judgment  Is  affirmed 

We  concur:  SHAW,  J. ;  OLNBT,  J. 


F.  CHEVALIER  CO.  v.  COLLINS  at  aL 
(L.  A.  6885.) 

(Supreme  Oourt  of  California.  Jan.  11, 1921.) 

1.  Appeal  and  error  «=>IOIO(l)  — Snpresie 
Court  wiEl  sot  weigh  ovldesce  supportlBfl 
llndlngs. 

Where  the  findings  are  fully  supported  by 
the  evidence,  the  Supreme  Court  will  not  weigh 
the  evidence. 

2.  Proper^  I  —  Joining  Is  exeoutlos  af 
mortgage  gives  no  Interest  in  proper^. 

That  persons  joined  in  tbe  execution  of  a 
mortgage  gave  them  no  interest  in  the  prop- 
erty, in  the  absence  of  an  agreem^t. 

3.  Frandulest  eonveyanoes  «:=3l43— Landlard's 
property  In  tenant's  poasessios  not  subject 
to  Judgnent  against  tenant. 

Civ.  Code,  |  3440,  making  a  transfer  of 
personal  property  presumptively  fraudulent 
as  to  transferor's  creditors  while  transferor 
remains  In  possession,  and  as  to  purchasers 
and  incumbrancers  In  good  faith  subsequent  to 
transfer  while  property  is  in  transferor's  pos- 
session, Ikeld  not  to  entitle  creditor  of  tenant 
in  possession  of  hotel-  to  subject  hotel  and  con- 
tents to  judgment,  though  tenant  remained 
in  possession  on  change  of  ownership;  the 
statute  being  inapplicable  where  it  is  sought 
to  take  landlord's  property  to  satisfy  tenant's 
debt 

Department  2. 

Appeal  from  Superior  Court,  Inyo  County ; 
Wm.  D.  Dehy,  Judge: 

Creditors'  bill  by  the  F.  Chevalier  Company 
against  John  L.  Collins  and  otters.  Judg- 
ment for  named  defendant,  and  plaintiff  ap- 
peals. Affirmed. 
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Scbener  ft  OnOirle  and  Frank  C.  Scber- 
rer,  all  of  Independence,  and  Harvey  W. 
Gnthrle,  of  Bisbop,  for  appellant. 

A.  H.  Swallow,  of  Blsh(^,  for  respondent 

WILBUB,  J.  [1,  t]  a%ls  !■  h  creditor^ 
bni  Inongbt  to  inbject  the  Ho^  IsUlla 
and  the  personal  property  therein,  standing 
at  recOTd  In  tbe  name  of  def^idant  Jabn  L. 
OidUna,  to  plaintiff's  Judgment  tor  94,827.50 
SLgalnst  defoidants  Bertrand  Rblne  and  Leora 
B.  Bhine.  The  property  In  quaatlfm  was 
pnrchased  by  the  payment  of  911,000  and  by 
the  gMng  of  n  mortgage  for  98,000  executed 
by  the  three  defendants  to  O.  T.  OrowelL 
Vhe  defaidantB  teatlfled  In  affect  that  defend' 
ants  Bertrand  Rhine  and  Leora  B.  Bhlne 
were  Indebted  to  d^endant  OolUns,  &  brother 
M  defmdant  leora  B.  Rhine,  In  the  sum 
of  97,000;  ttut  Bortnmd  Rhine  Inherited 
98,000  from  his  mother  and  paid  It  to  John 
li.  OolUns  on  acoonnt  ci  the  aforesaid  In- 
debtedness; that  the  d^iendant  Rhine  ex- 
ecnted  tbe  mortgage  In  gnestlon  as  an  ao 
oommodatlon  to  d^iendant  John  L.  OolUns 
and  In  reaqcMnse  to  the  suggestion  of  the  mort* 
gsge&  It  Is  dafaned  1^  plalntltc  and  conceded 
that  defendants  Rhine  at  all  times  InTtdved 
herein  were  bankrupt.  As  the  findings  of  the 
court  are  fully  aupported  by  the  direct  erl- 
denoe  of  the  defradants^  we  cannot  consider 
the  contentlm  of  the  appelant  that  the  evl- 
AatC6  preponderates  In  his  fsTor.  The  fact 
that  the  defendants  BUne,  -who  were  admit- 
tedly bankTiQ>t»  executed  a  mortgage,  gave 
them  no  Intnrest  In  the  pn^erty  In  the  ab* 
sttKe  of  an  agreement  to  that  effect.  There 
was  no  such  agreemmt 

It  Is  dalmed  that  the  trial  court  orred 
In  excluding  the  flndinga  ct  Uie  referee  in 
the  supplementary  proceedlni^  in  the  action 
In  which  tbe  judgment  was  obtained.  It 
appears  from  the  referee's  rcfiort  that  de- 
fendant OolUns  was  examined  aa  a  witness, 
bat  the  flndlngs  of  the  referee  were  in  no  way 
binding  upon  him ;  moreorer,  the  cohclosions 
of  the  referee  are  In  accord  with  the  admit- 
ted facts,  with  the  single  exception  of  tbe 
stetement  In  bis  report  Oat  "Bertrand  Rhine 
transferred  and  turned  over  to  said  John 
It.  CoUins  tbe  snm  of  93,000  tu  invest  in  said 
hotel  property,  and  whldi,  It  appears,  was  so 
invested  by  said  John  L.  Collins,  and  which 
said  (nor  any  part  thereto,  It  an;>ears,  has 
not  been  r^Mild  by  said  John  L.  ColUna  to 
said  Bertrand  Bhine."  Tbe  testimony  on  the 
trial  of  Oils  case  Is  alao  that  93.000  was  turn- 
ed over  to  be  Invested  In  the  hotel  property, 
but  in  additiMi  Out  It  was  so  "transfierred" 
In  payment  of  tbe  prior  Indditedness  owii^ 
by  Rhine  to  Collins. 

[1]  Appellant  contends  tliat  there  was  no 
change  of  possession  of  the  hotel  or  Its  con- 
tents within  ttie  meaning  of  section  S440, 
Civil  Code,  and  hence  that  the  hotel  is  liable 
tot  the  debts  of  Rtdne.  Rhine  had  been  In 


the  possession  of  tbe  hotel  as  tenant:  First, 
under  the  Hotel  Istalla  Company;'  second, 
under  Foorman  a^d  Woodwortb,  who  subse- 
quently became  the  owners  thereof;  and  later 
under  Colllna.  Tbe  point  Is  without  merit; 
tbe  section  relied  upon  has  no  application 
to  this  case,  where  it  is  sought  to  take  the 
property  of  tbe  landlord  to  satisfy  tbe  debt 
of  the  tenant 
Judgment  affirmed. 

We  coDcnr:  BLOANX^  J.;  LDNNON,  J. 


HICKMAN  V.  LONDON  AS8UR.  CORPORA- 
TION at  al.   (Sao.  2845.) 

(Supreme  Court  of  California.  Dee.  21, 1920.) 

1.  WKaesses  «B»293V^lmnanlty  as  to  Is- 
erimlsatlng  testiniosy  Mi  not  to  apply  to  a 
private  exanlnatlos. 

CoDstitutioDal  immunity  from  giving  in- 
criminating  testimony  does  not  apply  to  a  pri- 
vate examination  arising  ont  (rf  contractnal  re- 
lationship. 

2.  WItnsMM  «»293i/2— ImmasMy  as  to  is- 
oriailaatlas  testlHoay  does  net  Jsstify  refssal 
to  suliniit  to  axaialnatioa  by  insurer. 

The  constitQtional  immunity  against  being 
required  to  give  incriminating  testimony  did 
not  justify  insured's  refusal  to  submit  to  ex- 
amination by  Insurer  under  policy  providing  for 
sndi  examination,  on  the  ground  Uiat  he  bad 
Iwen  accnsed  of  arson,  and  that  Us  testimony 
on  examination  by  Insurer  might  be  used 
against  him  in  the  prosecution  tor  arson. 

3.  Issnranoe  «=>548— Issurer  sot  required  to 
■ake  a  new  demasd  for  examlsatios  after 
dlsailsial  of  eharge  of  arson. 

Where  insured  refused  to  testify  on  exami- 
nation by  insurer  provided  for  by  the  policy  on 
tbe  ground  that  he  had  been  charged  with 
arson,  and  that  he  was  protected  by  tbe  Con- 
stitution against  giving  testimony  that  might 
be  used  la  the  arson  trial,  the  insarer,  to  avail 
itself  of  Buch  refusal  to  defeat  payment  of 
poUcy,  was  not  required  to  make  a  new  de- 
mand on  insured  for  examination  after  tbe 
diarge  of  arson  bad  been  dismissed,  since  in- 
sured was  in  default  by  refusal  to  submit  on 
the  first  examination,  and  insurer  was  under 
no  obligation  to  reopen  the  matter,  * 

In  Bank. 

Appeal  from  Superior  Court,  Kings  CJoun- 
ty;  M.  L.  Short,  Judge. 

Action  by  Frank  Hickman  against  the 
London  Assurance  Corporation  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions to  enter  Judgment  for  defendants. 

Watt.  MUler,  Thornton  ft  Watt  and  MlUer, 
O^ornton.  MUler  ft  Watt,  all  oi  San  Fran- 
cisco, for  appellants. 

Earl  Bf^rs,  of  Los  Angeles,  and  H.  P. 
Brown,  of  Etanford,  iSor  respondent. 
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IiAWLOR,  J.  The  plaintiff,  Frank  Hick- 
man br(ftight  thlB  action  against  the  defend- 
ants, London  Assurance  Corporation,  New 
Zealand  Insurance  Ckimpany,  Limited,  British 
&  Federal  Fire  Underwrltere  of  Norwich, 
England,  Law  Union  &  Rock  Insurance  Com* 
pany.  Limited,  Yorkshire  Insurance  Com- 
pany, Limited,  Providence  Washington  In- 
surance Company,  Sterling  Fire  Insurance 
Company,  the  Home  Insurance  Company  of 
New  York,  and  North  British  &  Mercantile 
Insurance  Company  of  London  and  Edin- 
burgh, to  recover  for  loss  by  fire  on  their 
respective  policies.  Judgment  went  for  the 
plaintiff,  and  the  several  defendants  appeal. 
The  record  la  presented  in  typewriting. 

Prior  to  November  21,  1915,  the  said  poli- 
cies were  issued  to  respondent  to  cover  hla 
stock  of  general  merchandise  kept  and  used 
by  him  in  his  "clothing  and  gents'  furnishing 
goods  store"  In  a  two-Story  brick  building  at 
1922-1924  Mariposa  street  In  the  city  of 
Fresno. 

On  the  night  of  November  28,  1915,  prac- 
tically the  entire  stock  of  goods  insured  was 
destroyed  by  fire,  and  it  Is  this  loss  which 
Is  the  basis  of  respondent's  asserted  cause  of 
action.  Each  of  the  policies  was  in  the 
standard  form  prescribed  by  the  Legislature 
(Stats.  1909,  p.  404)  and  contained  a  war- 
ranty that  gasoline  or  benzine  in  excess  of 
one  quart  would  not  be  kept,  used,  or  allow- 
ed on  the  premises.  To  the  allegation  of  the 
complaint  that  the  fire  originated  from  causes 
unknown  the  defendants  set  up  In  their  an- 
swer that  the  fire  was  started  with  the 
knowledge,  connivance,  and  design  of  the  re- 
spondent, and  that  In  violation  of  the  above 
waranty  gasoline  In  excess  at  one  quart  was 
kept,  used,  and  allowed  on  the  premises. 

In  the  employ  of  respondent  at  the  time  of 
the  fire  and  for  some  years  previously  was 
W.  H.  Jenks,  who  testified  in  detail  that  hi 
July,  1915,  a  portion  of  respondent's  stock 
was  destroyed,  and  that  the  latter  was  dis- 
satisfied with  the  settlement  made  by  him 
with  the  companies  then  carrying  his  insur- 
ance; that  thereafter  the  policies  in  suit  were 
Issued;  that  respondent  had  planned  with 
him  "to  have  the  stock  totally  destroyed," 
and  ba^  told  him  to  bring  oil  and  gasoline 
upon  the  premises  "and  make  all  the  arrange- 
ments for  burning  the  store";  that  between 
the  5th  and  the  15th  of  October  he  purchased 
five  gallons  of  gasoline  In  a  Ub  container, 
which  he  placed  in  the  basement  of  the  store, 
and  told  respondent  of  this;  that  subse- 
quently respondent  gave  him  "a  gallon  Jug 
and  a  black  grip  or  tiandbag,"  in  which  he 
brotight  five  or  more  gallons  of  kerosene  and 
a  Dtimber  of  gallons  of  gasoline  into  the 
store;  tSiat  prior  to  November  28  he  distribut- 
ed gasoline  around  tbe  basement,  in  vessels, 
and  used  ^vlngs  and  different  articles  to 
absorb  It,  80  that  by  seepage  the  gasoline 
wonld  be  Ignited  by  the  gas  "pilot  ligbts"; 
that ''about  4  or  6  o'clock  on  the  afternoon  ot 


November  28  he  raised  a  trapdoor  In  the 
basement,  so  that  the  draught  thereby  creat- 
ed would  cause  the  gasoline  to  Ignite,  and 
went  home,  where  he  remained  until  notified 
by  telephone  that  evening  there  was  a  fire 
in  the  store,  and  that  thereupon,  pursuant  to 
the  instructions  of  respondent,  who  had  gone 
to  San  Francisco  "to  throw  off  all  suspicion 
from  him,"  he  sent  in  his  own  name  the 
following  telegram  to  respondeat:  "Frank 
Hickman,  care  Washington  Hotel,  San  Fran- 
cisco. Don't  buy  more  goods.  Your  store  is 
burning." 

The  ra^Kmdent  testified  that  he  went  to 
San  Francisco  "to  visit  the  Fair"  and  ad- 
mitted having  recelveu  the  telegram  while 
there,  but  denied  that  he  induced  Jcmks  to 
bum  the  property,  or  that  he  had  any  knowl- 
edge that  it  was  to  be  done;  that  he  had 
ever  spoken  to  Jenks  about  burning  the  store 
or  bringing  gasoline  or  oil  on  the  premises, 
or  that  he  knew  of  Emy  gasoline  or  oil  being 
on  the  premises. 

On  December  2,  1915,  a  complaint  was 
sworn  to  by  J.  G.  Goehring,  chief  of  police 
of  Fresno,  and  filed  on  the  following  day, 
charging  resi>ondent  and  Jmlcs  with  the 
crime  of  arson  alleged  to  have  been  commit- 
ted in  the  burning  of  the  store.  December  22 
they  were  hdd  to  answer.  The  district  at- 
torney filed  an  information  on  December  81, 
upon  which  the  accused  weife  arraigned  Jan- 
uary 8,  1916,  when  respondent  was  released 
on  bail.  An  amended  information  was  filed 
January  13.  February  14  respondent  pleaded 
not  guilty.  The  trial  opened  on  April  18. 
and  on  AprU  24,  while  It  was  still  in  progress, 
the  district  attorney  moved  the  court  for  an 
order  dismissing  the  information  on  the 
ground  "that  the  people  have  not  sufficient 
evidence  on  which  to  warrant  a  conviction." 
The  motion  was  granted,  the  informatlou  dis- 
missed, and  the  ball  exonerated. 

On  May  22  Jenks  pleaded  guilty  and  ap- 
plied for  probation.  The  application  was  re- 
ferred to  the  probation  officer,  who  reported 
on  June  9,  recotnmending  that  probation  be 
denied,  and  it  was  so  ordered.  Jenks  there- 
upon withdrew  his  plea  of  guilty  and  pleaded 
not  guilty.  He  was  tried,  ctaivlcted  on  Octo- 
ber U,  1916,  and  released  ca  probation  for 
the  term  of  five  years. 

This  action  was  commenced  on  February 
27,  1917.  Tbe  cause  was  tried  by  the  court 
sitthig  without  a  jury.  It  was  found  in  effect 
that  Jenks  set  fire  to  the  store,  and  that  at 
the  time  he  was  insane;  that  tbe  gasoline  was 
carried  up<m  the  premises  by  him,  without 
the  knowledge  or  connivance  of  respondent; 
that  respondent  did  not  know  there  was  any 
gasoline  in  the  store;  and  that  the  fire  oo* 
curred  without  any  complicity  im  bis  part 

Each  of  the  policies  also  cmtained  the 
following  warranty: 

"The  insured  shall  exhibit  to  any  person 
designated  in  writing  by  this  company  all  tiiat 
remaina  of  any  property  herein  deaeribed  and 
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shall  mbmlt  to  enmbiatlMi  asder  oath,  u 
often  MM  Teqoind,  uy  sneb  parson,  and 
■obscribc  to  tlie  testlmonj  so  gtrcn,  and  shall 
produce  to  anch  person  for  examination  all 
books  of  account,  bills,  inToices  and  other 
vonchers,  and  permit  extracts  and  copies  there- 
of to  be  made.  *  *  *  No  suit  or  action  on 
this  policy  for  the  recovery  of  any  claim  shall 
be  aastained  nntil  full  compliance  by  the  io- 
anred  with  all  of  the  foregoing  requirements." 

On  February  B  appellants  made  a  written 
demand  open  rcqwhdait  that  be  appear  be- 
fore Leon  Iiery,  a  notary  public,  on  Febru- 
ary 11,  and,  pursuant  to  the  above  warranty, 
submit  to  etaminatlon  and  produce  "all  orig- 
inal tuTolces,  bills  and  voudiers  of  goods 

*  •  •  claimed  by  bim  to  have  been  dam- 
aged or  destroyed,  •  •  *  and  all  books  of 
account  pertaining  to  the  business."  On  the 
lost-mentioned  date  the  hearing  was  continu- 
ed 1^  consent  to  the  following  day,  when 
reqioDdait  'appeared.  G%e  ftdlowing  took 
idace: 

Bespondent's  counsel  read  into  the  record 
of  the  proceedings  each  of  the  letters  in  whl<di 
the  respective  appellants  bad  designated  H. 
M.  Farrar  as  thdir  rQ>Te8entative  or  adjuster 
**ln  any  mattns  pertaining  to  the  loss."  Re- 
^ondent  was  then  sworn  and  this  colloquy 
ensoed: 

"Farrar.  Q.  Your  name  ia  full?  A.  Frank 
Hickman.  Q.  Your  age?  A  Forty-four.  Q. 
Your  residence?  A.  430  Neilson  avenne.  Q. 
Bunness  location?  A.  1922  Mariposa.  Q. 
How  long  have  yon  been  in  your  present  busi- 
ness location?  *  *  *  A  I  refuse  to  answer 
on  the  advice  of  coonsel.  Q.  Now,  Mr.  £Dcfc- 
man,  yon  refnae  to  answer  any  more  qneatitms? 
A.  For  the  same  reason,  at  this  time." 

Thereupon  respondent  served  and  filed  "a 
written  statement"  to  the  eftect  that  he  had 
been  accused  of  arson  and  was  about  to  be 
tried  upon  that  charge;  "that  any  material 
testimony  which  he  might  give  at  said  exam- 
ination would  relate  either  to  the  amount, 
-value,  cost  of,  or  extent  of  damage  to  the 
goods  *   *   *  or  to  the  cause  of  the  fire, 

•  •  •  both  of  which  questions  are  at  Is- 
sue in  said  criminal  proceeding";  that  the 
criminal  charge  had  been  initiated  and  was 
being  prosecuted  by  H.  M.  Farrar,  appellants* 
adjuster;  that  he  (respondent)  had  been  ad- 
vised by  counsel  that  any  testimony  s^ven  by 
him  at  any  examination  could  and  would  be 
used  flgaiust  him  on  his  trial  for  arson;  that, 
by  virtue  of  article  1,  S  13,  of  the  Constitu- 
tion, he  refused  to  submit  to  examination  or 
to  produce  any  books  or  papers  at  that  time; 
that  he  was  ready  "to  stipulate  and  agree 
that  he  will"  submit  to  examination  "imme- 
diately after  the  conclusion  of  the  said  crim- 
inal prosecution  and  immediately  after  the 
trial  of  said  cause  and  verdict  and  Judgment 
therein";  and  that,  If  appellants  or  Farrar 
would  cause  the  arson  charge  to  be  dismissed, 
be  would  submit  to  examination  at  any  time. 
Ir  reply  the  following  statement  was  made 
by  Farrar: 


"The  insDrance  companieB  •  •  •  ratose 
to  accept  "bSx.  Hickman's  offer  •  *  *  and' 

further  demamd  that  he  now  subndt  to  exami- 
nation and  furnish  the  books,  bflb,  Invoices, 
etc.,  heretofore  demanded." 

Wherenpcm  respondent  said: 

"I  stand  by  my  reasons  given  this  morning 
and  the  course  ^opted  this  mombif.'* 

No  other  demand  by  appellants  or  offer  by 
re^pcmdent  to  submit  to  ezaminatUm  and  pro- 
duce the  required  books  and  papers  was  made 
at  any  time. 

The  court  found: 

"That  the  examination  of  said  plaintiff  at 
said  time  [February  12]  *  *  *  would  have 
bad  for  ita  purpose  inquiry  into  matters  neces- 
sarily involved  In  a  criminal  prosecution;  •  «  • 
that  the  course  and  conduct  of  said  plaintiff 
la  the  matter  of  said  hearing  *  •  •  was 
proper  and  right,  and  that  he  was  Justified  in 
said  course  and  conduct;  that  the  plaintiff  did 
comply  with  all  *  *  *  the  terms  and  condi- 
tions of  said  policies;  •  *  *  and  that  he 
was  juBtifled  in  refusing  to  submit  to  an  exami- 
nation under  oath  at  said  time  when  said  in- 
formati<m  and  trial  were  pending.** 

The  court  Justlfled  respondent's  refusal 
solely  on  the  ground  of  bis  <daim  at  lulTilege. 
Appellants  contend: 

That  respondent  cannot  recover  because  he 
"refused  to  submit  to  examination  under  oath, 
or  to  permit  his  books,  or  vouchers,  or  bills,  or 
other  papers  concerning  the  property  *  •  * 
to  be  inspected  by  the  defendants  herein,  which 
refusal  was  in  violation  of  the  provisions  of 
said  policies";  further,  "that  the  excuse  given 
by  plaintiff  *  •  «  has  no  merit  for  the  rea- 
son that  in  *  *  *  section  1324  of  the  Penal 
Code  it  ia  expressly  declared  that  no  informa- 
tion which  might  be  obtained  from  him  on  his 
examination  *  •  •  could  be  used  against 
him  in  any  criminal  proceedings";  and  that 
"the  provision  of  the  policies  ♦  •  •  is  equiv- 
alent to  a  i>ositive  unconditional  promise  on 
the  part  of  plaintiff  that  be  will  comply  there- 
with, irrespective  of  how  each  compliance  may 
affect  him,  and  *  *  *  his  refosal  would  con- 
stitute such  a  violation  *  *  *  of  the  provi- 
sion as  would  preclude  him  from  Instituting 
any  action  thereon." 

Respondent's  daim  of  privilege  Is  thus 
stated  In  bis  brief: 

"A  defendant  on  trial  for  his  liberty  has  the 
right  to  refuse  to  submit  to  a  private  inquisi' 

tion." 

It  is  a  fact,  as  already  appears,  that  two 
days  after  respondent's  refusal  issue  was 
Joined  on  the  criminal  charge,  and  thereafter 
until  April  24  It  was  pending  against  him. 

The  validity  of  provisions  of  the  character 
here  under  consideration  has  been  frequent- 
ly upheld.  Gross  v.  St.  Paul  Fire  &  Marine 
Ins.  Co.  (G.  C.)  22  Fed.  74;  Fleisch  v.  Insur- 
ance Co.,  58  Mo.  App.  596;  Fir«nen'a  Fund 
Ins.  Co.  V.  Sims,  115  Oa.  »38,  42  S.  £.  269; 
Pearlstine  v.  Westchester  Fire  Ins.  Co.,  70 
S.  O.  75.  49  S.  B.  4;  Southern  Home  Ins.  Co.. 
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r.  Pntnat,  St  Fla.  199,  49  So.  ^22;  LiTerpooI 
h.  &  G.  Ins.  Co.  T.  Car^l,  44  OU.  7S5,  146 
pQC.  1134;  National  Fire  Ins.  Go.  v.  Hum- 
phreys (Ter.  Civ.  App.)  211  S,  W.  811; 
KIchards  on  Ins.  Law,  416 ;  1  Clement  on 
Fire  Ins.  251;  5  Joyce  on  Ins,  {  3330;  19  Cyc. 
853;  4  Cooley'a  Briefii  on  Ins.  3895. 

Tbis  rule  Is  tlius  expressed  In  13  Am.  ft 
Eng.  Encyc  of  Law,  358: 

"As  tfae  facts  vith  respect  to  the  amonnt  and 
circumstances  of  a  loss  are  almost  entirely 
within  the  sole  knowledge  ot  the  insured,  and 
the  opportunity  and  temptation  to  perpetrate 
a  fraud  upon  the  insurer  is  often  great,  it  is 
necessary  that  it  have  some  means  of  cross- 
examining,  as  it  were,  upon  the  written  state- 
ments and  proofs  of  the  insured,  for  the  pur- 
pose of  getting  at  the  exact  facts  before  pay- 
ing the  sum  claimed  of  it.  Such  considerations 
justify  the  provision  universally  to  be  met  with 
in  policies,  requiring  the  Insured  as  often  M 
demanded  to  submit  to  an  examination  under 
oath  touching  all  matters  material  to  the  ad- 
justment of  the  loss,  and  proviisdons  of  that 
character  axe  held  to  be  reasonable  and  valid." 

And  In  bstrander  on  Fire  Insurance,  i  172, 
It  Is  said: 

"The  right  to  require  tfae  fnsnred  to  submit 
to  an  ezantinatioQ  under  oath  coniceniing  all 
proper  sabjectB  of  inquiry  la  dearly  stipulated 
for  in  the  form  of  poUcles  now  in  general  ose. 
The  intent  of  this  provision  is  to  prevent  fraud- 
ulent concealment,  and  to  enable  the  insurer 
to  obtain  material  information  in  regard  to 
the  origin  and  circumstances  of  the  fire,  the 
value  of  the  proper^,  and  the  claimant's  in- 
terest therein.  The  requiremeut  is  a  reason- 
able one,  and  will  often,  no  doubt,  be  useful 
in  securing  important  and  truthful  disclosures 
that  would  otherwise  be  withheld,  to  the  injury 
of  the  insurer.  When  the  insured  refuses  to 
be  examined  under  oath,  he  will  forfeit  all 
right  to  recover." 

In  Conn.  Fire  Ins.  Co.  r.  George,  02  OkL 
432,  153  Pac  .U6,  Qie  court  held: 

"There  may  be  logic  In  plaintiffs  argument 
that  defendant  was  not  cooducting  the  exami- 
nation in  good  faith,  but  the  fact  still  remains 
that  defendant  was  acting  within  the  terms  of 
an  expressed  stipulation  found  in  the  policy, 
which  gave  it  the  right  to  demand  such  an 
examination,  and  it  is  not  for  the  insured  to 
inquire  into  the  motive  actuating  the  ewnpany 
In  exacting  the  examination,  but  on  bia  part  to 
comply  therewith  and  to  answer  all  material 
questions,  notwithstanding  be  might  believe 
that  the  principal  object  of  the  company  is  to 
find  a  loophole  whereby  It  might  evade  pay- 
ment of  the  policy." 

It  was  In  Boniier  v.  nome  Ins.  Ca,  13 
Wis.  677,  that  the  court,  speaking  through 
Mr.  Chief  Justice  Dixon,  said: 

"This  action  should  have  been  dismissed  he- 
cause  preioaturely  commenced;  for,  until  ex- 
amination was  bad,  the  losses  were  not,  by 
the  terms  of  the  policy,  due  and  payable." 

And  It  was  declared  in  Wbeeler  v.  Conn. 
Ina.  Co.,  62  N.  X.  543,  S7  Am.  R^.  694,  that- 
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"To  excuse  nonperformance  tt  nnist  appear 
that  the  act  to  be  done  could  not  bj  any  means 

have  been  accomplished."  , 

It  Is  to  be  noted  that  under  Oie  policies  a 
loss  was  not  payable  until  90  days  after  the 
receipt  by  appellants  of  reepondMit's  pre- 
liminary proofs  of  loss,  and  that  no  action  on 
the  policies  should  be  sustained  "unless  be- 
gun within  15  months  next  after  the  com- 
mencement of  the  fire."  The  latter  period 
would  have  expired  on  Fetunary  28.  1917, 
and  the  action,  as  we  have  stated,  was  com- 
menced the  day  before. 

No  case  has  been  cited,  and  we -are  aware 
of  none,  where  the  constitutional  Immnnity  of 
an  insured  was  urged  as  a  ground  for  refusing 
to  submit  to  examination,  or  to  produce  books 
and  papers.  Oounselman  t.  Hitchcock,  142  U. 
S.  647, 12  Sup.  Ct  195,  35  L.  Ed.  1110,  and  Bx 
parte  Clark,  103  Cal.  352,  37  Pac.  230,  how- 
ever, are  dtod  by  respondent  in  sui^ort  of 
his  failure  to  comply  with  the  demand.  In  the 
first  of  these  cases  Counsetanan  had  been  snb- 
pcenaed  to  appear  before  a  federal  grand  Jnry 
and  give  testimony  concerning  certain  alleged 
violations  of  the  Interstate  Commerce  Act 
(24  Stat  379).  He  refused  to  testify  on 
the  ground  that  any  testimony  he  might 
give  could  be  made  the  basis  for  a  criminal 
prosecution  against  him  under  said  act.  Up- 
on his  continued  refusal  to  testify  he  was 
committed  for  contempt,  and  he  sued  out  a 
writ  of  habeas  corpus.  The  Supreme  Court, 
in  discharging  the  petitioner,  said: 

"It  is  impossible  that  the  meaning  of  the 
constitutional  provision  can  only  be  that  a 
person  shall  not  be  comiieUed  to  be  a  witness 
against  himself  in  a  criminal  prosecution 
against  himself.  It  would  doubtless  cover  such 
cases;  but  it  Is  not  limited  to  them.  The 
object  was  to  insure  that  a  person  should  not 
be  compelled,  when  acting  as  a  witness  In  any 
investigation,  to  give  testimony  which  might 
tend  to  show  that  he  himself  had  committed  a 
crime.  *  *  *  It  is  an  ancient  principle  of 
the  law  of  evidence  that  a  witness  shall  not  be* 
compelled,  in  any  prooeedina,  to  make  disclo- 
sures or  to  give  testimony  which  will  tend  to 
criminate  him  or  subject  him  to  fines,  penalties 
or  forfeitures."    (Italics  ours.) 

The  Clark  Case  was  also  a  proceeding  in 
habeas  corpus.  The  petitioner  had  been  ad- 
judicated an  Insolvent,  and  he  was  dted  to 
appear  before  the  superior  court  to  be  ex- 
amined concerning  bis  assIgQee's  diarge  that 
he  bad  fraudulently  concealed  property  wUch 
should  have  been  turned  over  to  such  assignee 
for  the  benefit  of  bis  creditors.  Clark  de- 
clined to  teati^  "upon  the  ground  that  his 
answers  might  be  made  the  foundation  of  a 
criminal  action  against  him.**  He  was  com- 
mitted ^r  contempt,  and  in  discharging  htm 
from  custody  this  court,  qwaklng  through  the 
late  ClUef  Justice  Beatty,  said: 

"To  bring  a  person  witldn  the  bnmnni^  of 
[the  constitutional]  provision.  It  Is  not  neces- 
sary that  the  examination  should  be  attempted 


Digitized  by  Google 


Can  HICKMAN  V.  LONDON 

(l» 

in  a  crunliMl  praseeatlon  against  tbe  vitaess, 
or  that  8Dch  a  prosecution  ahoold  bave  been 
commenced  and  actually  pending.  It  Is  enffi- 
dent  if  there  la  a  law  creating  the  ofEenae  un- 
der which  the  witneas  may  be  prosecuted.  If 
there  is  such  a  law  bnder  which  the  witneas  may 
be  indicted  or  otherwise  prosecuted  for  a  public 
offense  arising  out  of  tbe  acts  to  which  the  ez- 
aminstioit  relates,  be  cannot  be  compelled  to 
answer  in  any  C4^ateral  proceeding  nnleas  the 
law  absolutely  jsecures  him  agiunst  any  use 
In  a  criminal  prosecution  of  the  evidence  be 
may  giTe." 

And  tbe  court  followed  Counselmau  t. 

Hitchcock,  supra. 

[1, 2]  But  those  and  other  authorities  of 
similar  Import  refer  tmly  to  the  attempted 
compulsion  of  a  witness  In  a  trial,  either  cItII 
or  criminal,  a  hearing  or  other  lawful  Inqulry 
of  a  public  nature.  The  compulsion  secured 
against  by  the  Constitution  Is  a  compulsion 
exercised  by  the  state  in  its  soTerelgn  capac- 
ity in  some  manner  toiown  to  the  law.  Con- 
stitutional Immonlty  has  no  application  to  a 
private  examination  arising  out  of  a  con- 
tractual relatlonahlp.  'Hie  examination  to 
which  appellants  demanded  respondent  should 
submit  was  an  extrajudicial  proceeding,  not 
authorized  by  any  constitutional  or  statutory 
provision,  but  purely  by  virtue  of  a  contract 
between  the  parties.  To  bring  a  case  within 
the  constitutional  immunity.  It  must  appear 
tliat  compulsion  was  sought  under  public 
process  of  some  kind.  This  being  so,  respond- 
ent's refusal  to  undergo  examinatlco)  and 
produce  his  books  and  papers  acquires  no 
sanctity  because  he  urged  his  constitutional 
right  not  to  be  compelled  to  be  a  witness 
against  hlms^f.  The  demand  was  made  upon 
him  by  virtue  of  the'  stipulation  in  the  con- 
tract and  by  the  sUpulatiop  alone  must  his 
refusal  be  Judged,  The  stipulation  constitut- 
ed a  promissory  warranty  under  which  ap- 
pellants had  the  right  to  demand  compliance 
by  respondent  "as  often  as  required,"  and 
the  performance  of  such  stipulation  was  a 
condition  precedent  to  any  right  of  action. 
No  question  was  raised  as  to  the  sufficiency 
of  the  demand,  or,  aside  from  the  claim  of 
privilege,  as  to  the  reasonableness  of  the 
time  and  place  designated  In  the  demand. 
The  obligation  to  perform  the  warranty  was 
as  binding  on  respondent  as  his  obligation  to 
pay  the  premiums  on  the  policies.  The  re- 
spondent did  not  fulfill  his  obligation,  and 
stands  here  as  having  recovered  a  judgment 
upon  an  express  contract  one  of  the  condi- 
tions of  which  he  has  failed  to  perform ;  In 
other  words,  wh«i.  he  commenced  this  suit  he 
was  without  a  cause  of  action. 

Respondent  cites  certain  cases  holding  that 
the  right  to  demand  the  performance  of  the 
condition  precedent  must  be  exercised  in  a 
reasonable  manner.  Thus  in  Thomas  t.  Bur- 
lington Insurance  Co.,  47  Mo.  App.  160,  and 
Gordon  v.  St.  Paul  Fire  &  M.  Ins.  Co.,  197 
meb.  226,  163  N.  W.  956,  L.  R.  A.  1918B, 
M%  It  was  held  uider  anslmUar  stttralatton 
186P.-4 
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that'  the  Insured  was  Justified  In  Insisting 
that  his  counsel  be  present  at  his  examina- 
tion and  in  refusing  to  be  examined  unless 
be  were  permitted  to  be  present.  In  Phillips 
V.  Protection  Ins.  Co.,  14  Mo.  220,  the  court 
declared  that  the  prevalence  of  a  cholera 
epidemic  at  the  place  designated  excused  the 
nonattendance  of  the  insured.  Under  a  stipu- 
lation to  submit  to  examination  as  often  as 
required  and  a  special  promise  to  reappear 
after  the  original  examination,  which  the  in- 
sured after  notice  failed  to  do,  It  was  held  in 
Porter  v.  Trades  Insurance,  164  N.  T.  604, 
68  N.  E.  641,  62  h.  H.  A.  424,  that  because  he 
was  sufficiently  examined  at  the  first  hearing 
the  Insured  was  not  In  default.  In  all  of 
these  cases,  however,  tbe  question  was  merely 
as  to  the  reasonableness  of  the  time,  place, 
or  mode  of  examination.  No  objection  to  the 
examination  on  any  such  ground  was  made 
here. 

[3]  Respondent's  offer  of  February  12,  as 
we  have  seen,  is  twofold — an  offer  to  comply 
with  tbe  demand  after  the  charge  of  arson 
was  dismissed,  or  at  any  time  If  appellanta 
would  cause  such  charge  to  be  dismissed. 
The  point  Is  made  that  in  view  of  this  offer, 
which  was  a  part  of  the  respondent's  refusal 
to  submit  to  examination,  the  appellants, 
after  the  dismissal  of  the  charge  of  arson 
should  have  made  a  new  demand  upon  the 
respondent  for  his  examination,  and  that, 
such  demand  not  having  been  made,  he  was 
not  In  default.  But  tbe  respondent  was  al- 
ready In  default,  as  be  had  no  right  to  refuse 
on  the  ground  stated  to  submit  to  examina- 
tion In  tbe  first  instance.  It  may  be  that,  If 
he  himself  had  made  an  offer,  after  the  crim- 
inal diarge  against  him  had  been  dlBmlased, 
to  then  and  there  aabmit  to  an  examina- 
tion, and  Bucb  <Ma  bod  beoi  refused,  bis 
default  would  have  been  removed.  But  be 
did  not  BO  offer,  and,  since  be  was  In  de- 
fault, tbe  appellants  were  under  no  obliga- 
tion themselTes  to  reopen  tbe  mattor. 

It  may  be  conceded  tbat  the  position  in 
which  respondent  found  himself  between  Feb- 
ruary 12  and  April  24  was  one  of  difficulty, 
but  It  was  a  difficulty  (treated  by  the  contract 
be  made.  It  bas  been  said  tbat— 

"Mere  hardship  or  difficulty  will  not  excuse 
a  party  from  carrying  ont  a  contract;  and, 
where  one  contracts  to  do  any  act  which  is 
possible,  he  is  liable  for  a  breach,  even'  though 
circumstasccs  arise,  without  bis  fault,  making 
it  difficult,  or  even  impossible,  for  him  to  per- 
form. Walker  v.  Tucker,  70  Bl.  627;  Ballance 
V.  Vanuxem,  191  Bl.  319,  61  N.  E.  85;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Richards,  152  Bl.  59. 
30  L.  R.  A.  S3,  38  K.  B.  773.  The  breach  of 
this  contract  by  appellants  relieved  the  other 
parties  from  performance  on  their  part.  7 
Am.  &  IBlng.  Enc.  Law  (2d  Bd.)  p;  150,  and 
cases  there  dted."  Ptacek  v.  Pisa,  231  lU. 
522,  88  N.  B.  221,  14  L.  R  AI  (N.  B.)  937. 

And  It  was  declared  In  Bastlan  v.  BTitish 
American,  etc.,  Co.,  143  Cal.  287,  77  Pac.  63, 
06  L.  R.  A.  2SS: 
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"If  tbe  InSQred  cannot  bring  himaelf  Trithln 
the  tenns  and  cooditions  of  the  policy,  he  can- 
not recover.  The  terras  of  the  policy  eonad- 
tute  the  measure  of  the  insurer's  liability.  If 
it  appeara  that  the  contract  haa  been  violated, 
and  thus  terminated  by  the  assured,  he  cannot 
recover.  He  seeks  to  recover  by  reason  of  a 
contract,  and  he  moat  show  that  he  haa  com- 
plied with  Buck  contract  on  hia  part." 

See.  also,  Smoof  a  Case,  IS  WalL  86,  21 
Jj.  Ed.  107. 

It  follows  that  the  conclosloii  of  law  that 
respondent's  refusal  to  submit  to  examination 
and  prodnce  his  books  and  papers  on  the 
KTOnnd  of  his  constitutional  inununl^  was 
"Justified,  •  *  *  proper,  and  right**  Is  er- 
roneous, and  that  upon  the  flndbigs  of  fact 
as  to  his  refusal  Judgment  should  have  gone 
for  the  appellants.  This  renders  it  nnnecea- 
sary  to  consider  appellants'  other  contentlona, 
that  the  evidence  Is  not  sufficient  to  support 
either  the  finding  that  respondoit  was  not 
implicated  in  causing  the  fire,  or  the  finding 
that  Ihe  gasoline  was  brought  on  the  premises 
without  his  hnowledge  or  consent,  or  to 
pass  on  their  asslgnm^ts  of  error  to  nunaer- 
oua  rulings  on  evidence. 

Hie  Judgment  Is  reTersed,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to 
enter  Judgment  In  favor  of  the  defiemdanta. 

We  concur:  ANGBIiLOm.  C.  J. ;  SHAW. 
J.;  WILBUR,!.;  LBNNON,  J.;  OliNBT,  J.; 
RLOANE,  3 


LAUMAN  et  al.  v.  SPRINGFIELD  FIRE  & 
MARINE  INS.  CO.  OF  SPRINGFIELD, 
MASS.    (L.  A.  6446.) 

<iiupreme  Court  of  California.  Jan.  11, 1921.) 

1.  Insarasee  «=»229(3)— Autliorlty  to  prooura 
iasuranos  sot  authority  to  oosssnt  to  oaa- 
eellatlos  leavlsg  property  wkelly  anlnssrad. 

The  autiiority  of  a  broker  or  agent  to  keep 
property  Insured  is  not  authority  to  receive  no- 
tice of  and  consent  to  a  cancellation  of  the  in- 
surance which  would  leave  the  property  whol- 
ly without  insurance,  especially  where  tilie  pol- 
icy entitled  insured  to  protection  for  ten  days 
after  notice  of  cancellation. 

2.  Isauraaoa  «»229(3)— Not  oaacaleil  as  to 
mortgagee  by  aotloa  to  aortfagor  or  consent 
by  him. 

Where  an  insurance  policy  was  made  pay- 
able to  a  mortgagee  and  provided  that  the  com- 
pany might  cancel  the  policy  on  ten  days*  notice 
to  the  mortgagee,  the  relationship  between  the 
mortgagee  and  mortgagor  waa  not  that  of 
principal  and  agent,  and  the  mortgagee  by 
leaving  it  to  the  mortgagor  to  obtain  Insurance 
did  not  make  the  mortgagor  hla  agent,  and 
notice  to  the  mortgagor  or  consent  by  him  to 
a  cancellation  of  the  policy  did  not  bind  the 
mortgagee. 


Dqnrtment  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  L.  H.  Valentine,  Judge. 

Action  by  Boy  Lauman,  trading  as  the 
Imperial  Dye  Works,  and  others  against  the 
Springfield  Fire  &  Marine  Insurance  Com- 
pany of  Springfield,  Mass.  From  a  Judgment 
against  it,  defendant  appeals.  Affirmed. 

W.  W.  Hlndman,  of  Los  Angles,  for  appel- 
lant. 

Davis  A  Rush,  Chandler  P.  Ward,  and  Paul 
H.  McFherrln,  all  of  Los  Angeles,  for  re- 
spondents. 

WILBUR,  J.  This  actton  is  broui^t  by 
the  plaintiff  to  recover,  upon  an  Insurance 
policy  Issued  by  defendant  to  appellant,  tot 
a  fire  loss  which  occurred  July  14,  lOlT. 
The  policy  was  Issued  June  26,  1917,  insnr> 
Ing  the  premises  owned  by  platnUflT  Vay 
Lauman  and  mor^ged  to  plaintiff  H.  K. 
Dodd.  Attadied  to  the  pcdlcy  Is  a  mortgage 
clause  i>rovldlng  that  fb»  lorn  ok  damage 
hereunder  should  he  payable  to  H.  B.  Dodd, 
mortgagee,  containing  five  conditions.  OAe 
third  conditlfm,  which  is  the  (mly  one  mate- 
rial to  this  Inaulry,  is  as  follows: 

"CoQdition  8.  This  company  reserves  the 
ri^t  to  cancel  this  policy  at  any  time  aa  pro- 
vided by  Its  terma,  but  in  aueh  case  this  policy 
shall  continue  in  force  for  the  benefit  only  of 
the  mortgagee  (or  trustee)  for  ten  daya  after 
notice  to  the  mortgagee  (or  trustee)  f»f  such 
cancellation,  and  shall  then  cease;  and  this 
company  ahall  have  the  right,  on  Uke  notice,  to 
cancel  this  agreement." 

On  July  3d  the  agent  of  the  defendant  com- 
pany notified  Roy  Lauman  by  telephone  that 
the  policy  was  canceled.  The  policy  appar- 
ently provided  that  It  might  be  canceled  by 
five  days'  notice  In  writing.  No  notice  what- 
ever was  given  to  the  mortgagee.  In  the 
telephonic  conversation  with  reference  to  the 
cancellation  of  the  policy  Lauman  stated  that 
he  would  get  the  policy  and  return  It  by 
mall ;  that  It  was  In  the  possession  of  his 
brother.  Two  days  later  defendant's  agent 
again  demanded  the  policy  of  Mr.  Lauman, 
who  said  he  would  get  the  policy  end  mall 
it.  Lauman  having  neglected  to  return  the 
policy,  defenoant's  agent  called  upon  him  on 
July  10th  and  demanded  the  policy,  to  which 
Lauman  replied,  "Why  worry.  ♦  •  •  The 
policy  Is  canceled  and  your  company  has  no 
liability."  The  trial  court  found  that  on 
.Tnly  10,  1917.  the  plaintiff  Lnumnn  and  the 
defendant  agreed  to  cancel  the  policy  of  In- 
surance,  that  H.  R.  Dodd  did  not  agree  to 
cancel  the  policy  of  insurance,  and  that  the 
oral  notice  theretofore  given  by  defendant 
to  lAUwft"  of  the  cancellation  of  the  policy 
was  not  communicated  to  H.  R.  Dodd.  In 
pursuance  of  these  findings  the  court  entered 
a  Judgment  In  favn  of  H.  B.  Dodd  against 
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the  defendant  tor  the  foil  amoant  of  the  loss 
as  the  mortgage  upon  the  property  was  |1,S00, 
and  denied  recovery  to  Lauman. 

The  appellant  contends  that  Roy  Lauman 
was  the  agent  for  H.  R.  Dodd,  authorized  to 
receive  notice  of  cancellation  and  to  agree  to 
such  cancellation.  As  to  sacb  agency,  R.  Q. 
Stitch,  special  agent  of  the  defendant  com- 
pany, testified  that  on  July  23,  1917.  he  in- 
terviewed plaintiff  Dodd;  that  at  the  time 
of  the  interview  Dodd  did  not  have  the  In- 
surance policies;  that  Dodd  stated  that  he 
was  an  insurance  broker,  and  that  he  had 
formerly  placed  Insurance  upon  the  property 
for  Mr.  Lauman,  but  that  the  business  con- 
ducted by  Lauman  was-  dyeing  and  cleaning 
clothes,  and  that  such  establishments  were 
not  popular  with  the  majority  of  companies, 
particularly  those  he  dealt  with ;  that  it  took 
a  great  deal  of  his  time  replacing  policies 
that  had  been  ordered  canceled  by  the  com- 
panies, and  had  so  much  detail  attached  to 
it  that  he  finally  gave  the  matter  up;  that 
he  had  not  kept  any  further  record  of  the  In- 
surance for  another  reason,  namely,  that  the 
value  of  the  lots  would  just  about  protect 
bim  in  the  event  of  a  loss  at  any  time,  but 
that  he  preferred  the  insurance  k^t  on  the 
property  on  account  of  the  fact  that  it  would 
be  better  to  have  improved  property  and  in- 
surance to  protecc  it  than  to  have  just  the 
bare  lots;  "that  he  bad  instructed  Mr.  Lau- 
man to  take  caie  oi  -the  Insurance,  the  plac- 
ing of  the  influrance  himaelf,  after  he  had 
ceased  to  act  as  his  broker,  as  I  .would  take 
it,  or  agent,  to  take  out  Insurance  on  the  prop- 
erty and  keep  It  insured,  and  never  paid  any 
attention  to  It  furtber  than  that;  that  he 
didn't  have  the  Springfield  policy  nor  any 
policies  in  force  at  that  time,  or  any  record 
of  them."  Mr.  Hemsch  testified  concerning 
the  same  interview:  That  Mr.  Dodd  stated 
that  he  had  no  record  of  the  insurance  for 
several  months;  "that  he  had  not  had  any 
Interest  In  the  insurance;  that  is,  lie  did 
not  have  any  knowledge  of  insurance  for  sev- 
eral months;  «  •  ^  that  he  told  lauman 
to  attend  to  the  insurance  hlnfself  and  keep 
it  Insured,  and  be  would  dq>end  upon  talm  to 
keep  It  fully  luaured;  that  he  did  not  care 
to  be  bothered  with  it  any  more." 

[1, 2]  It  la  held  In  Ferrar  v.  Western  In- 
surance Ca,  SO  CaL  App.  489,  169  Fac  609. 
911  {aee,  also,  Edwards  t.  Home  lusuraiice 
Co^  100  Ua  App.  eOfi,  78  S.  W.  881),  that 
where  a  broker  or  agent  is  employed  to 
keep  the  property  Insured,  he  had  the  au- 
thority to  cancel  as  w^U  as  to  procure  Insur- 
ance. But  the  authority  to  keep  the  prop- 
erty Insured  would  not  be  authority  to  oon- 
aeat  to  a  cancelation  of  Insurance  which 
wouUt  leave  the  pn^wrty  wh<dly  without  In- 
aurancew  In  this  case  the  ^ect  of  the  agree- 
ment to  canc^  the  Insurance  was  to  leave 
the  mortgagee  without  any  protection,  al- 


though the  contract  already  In  force  entitled 
him  to  protection  for  ten  days.  However* 
the  relationship  between  Lauman  and  Dodd 
was  not  that  of  principal  and  agent.  They 
were  mortgagor  end  mortgagee,  and  their 
relation  to  the  property  was  fixed  by  the 
mortgage  and  by  the  polIc>'  of  Insurance 
wherein  it  was  specifically  agreed  that  the 
notice  of  cancellation  should  not  be  effec- 
tive against  the  mortgagee  until  after  ten 
days'  notice  in  writing  to  him.  The  fact 
that  the  mortgagee  left  the  matter  of  se- 
curing insurance  to  the  mortgagor  did  not 
necessarily  constitute  the  mortgagor  his 
agent.  It  is  usual  to  provide  in  mortgages 
that  the  mortgagor  shall  secure  Insurance 
which  will  protect  the  mortgagee.  There  is 
no  question  of  ostensible  agency  involved  In 
the  case.  The  notice  given  to  the  mortgagor 
was  not  communicated  to  the  mortgagee  and 
was  In  no  sense  notice  to  the  mortgagee.  The 
conclusion  of  the  trial  court  that  the  plain- 
tiff Dodd  was  not  notified  of  the  cancellation 
of  the  policy  as  required  by  its  terms  Is  Jus- 
tified by  the  evidence.  The  policy  of  Insur- 
ance was  therefore  In  force  at  die  time  of- 
the  fire,  and  the  judgment  of  the  superior 
court  to  that  effect  was  correct. 
Judgment  affirmed. 

We  concur:  8L0ANB,  J.;  LENNON,  J. 


JACKINS  V.  QUEEN  OIL  CO.  at  at. 
(L.  A.  6357.) 

(Supreme  Court  o£  California.   Jan.  11,  1921.) 

Exeoatlos  «=3272(l)  —  Ageifs  knowledge  of 
assignment  of  stock  held  Imputable  to  pria- 
clpal  psrohaslag  stoidc,  as  asslgnor't  Jsdf- 
meat  creditor,  at  execatlon  sale. 
Where  uent  made  a  loan  for  principal,  as- 
aisted  principal  in  securing  a  Judgment  against 
borrower,  and  inforined  principal  that  there 
was  stock  in  borrower's  name  oa  books  of 
certain  corporation,  but  did  not  Inform  princi- 
pal that  borrower  had  is  fact  assigned  such 
stock,  principal,  as  ezecntion  Bale  purchaser  of 
stock,  took  it  subject  to  rights  of  aasignee, 
since  he  was  not  a  bona  fide  purchaser;  he 
being  cba^eable  with  agent's  knowledge  €ft  the 
assisiunent. 

Department  2. 

Appeal  from  Superior  Court;  Los  Angeles 
County ;  Russ  Avery,  Judge. 

Action  by  Minnie  Hance  Jacklns  against 
the  Que^  Oil  Company,  Frank  P.  Bacon, 
and  another.  Judgment  tor  idalntlfl,  and 
named  defendants  appeal.  Affirmed. 

A.  L.  Abrahams  and  P.  B.  D'Orr,  both  of 
Los  Angeles,  for  appellants. 

Joe  Crail  and  Frank  Bouse,  both  of  Los 
Angeles,  for  respondent 
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WILBtJR,  J.  In  this  action  the  plaintiff 
seeks  to  establish  her  title  to  40,000  shares  of 
the  capital  stock  of  the  defendant  corpora- 
tion, evldQpced  by  certificates  Nos.  46  and  47. 
Her  claim  Is  based  upon  the  transfer  from 
her  hosband,  Harry  JacUns,  as  security  for 
the  repayment  to  her  of  a  loan  of  $8,SO0 
which  was  made  Mafch  26, 1918,  but  was  nev- 
er made  on  the  books  of  the  defradant  cor- 
poration. On  April  19, 1918,  appellant  Frank 
P.  Bacon  levied  an  attacbment  on  such  sto<^ 
In  an  action  against  Harry  JackUs.  On 
July  15  a  Judgment  was  entered,  and  on  July 
25  au  execution  was  levied,  in  that  action, 
and  on  September  18, 1918,  the  stock  was  sold 
at  sherifTs  sale  and  purchased  by  appellant 
Bacon  for  the  sum  of  $500,  which  was  credit- 
ed on  the  aforesaid  Judgment  It  is  conced- 
ed that  neither  the  levy  of  the  attachment  nor 
the  execution  Is  good  as  against  the  prior 
assignment  of  the  stock  to  the  pledgee,  but 
the  appellants  d&lm  that  the  transfer  to  the 
plaintiff  Is  Invalid  as  to  appellant  Bacon, 
who  is  a  b<ma  flde  purdiaser  for  value  and 
without  notice  at  the  sheriff's  sale,  as  the 
transfer  to  respondent  was  never  entered  on 
the  corporation  books.  Cly.  Code,  S  324.  The 
trial  court,  however,  found  that  the  defend- 
ant Bacon  had  notice  of  the  prior  assignment 
to  the  plaintiff  as  secnrity  before  he  pur- 
chased at  the  sale,  and  the  question  here  Is 
whether  this  finding  Is  supported  by  the  evi- 
dence. It  is  not  claimed  by  respondent  that 
the  appellant  Bacon  had  personal  knowledge 
or  nc^iee  of  the  previous  aaslgnment  In  pledge. 
So  far  as  the  queatlon  of  notice  Is  concerned, 
the  case  turns  upon  the  knowledge  of  W.  N. 
Hamaker,  wbo,  it  Is  claimed  by  respondent, 
was  Bacon's  agent  It  appean  that  Hamak' 
&r  was  the  Becretary  of  the  defendant  corpora- 
tion, and  that  Harry  Jacfeins  had  appUaA  to 
him  to  have  the  stock  transferred  to  Oie 
name  of  the  idedgee  in  1911,  wben  he  first  se- 
cured a  loan  of  $3,000  from  her  and  trans- 
ferred the  stock  cCTtlflcatea  to  her  in  pledge, 
and  had  several  times  thereafter  made  a  sim- 
ilar request,  particularly  when  the  new  stock 
certificates  were  issued  on  the  26th  day  of 
March,  1918,  and  were  on  that  day  assigned 
by  Harry  Jackins  to  hia  wife.  That  Hamaker 
was  fully  informed  as  to  the  pledge  to  re- 
spondent Is  not  disputed.  Appellants'  conten- 
tion, however,  Is  that  this  knowledge  was  not 
secured  by  Mr.  Hamaker  in  his  capacity  as 
agent  for  Bacon,  or  in  connection  with  Ba- 
con's purchase  of  the  stock,  and  that  there- 
fore his  knowledge  was  not  properly  charge- 
able to  defendant  Bacon. 

Was  Hamaker  the  agent  of  Baom?  It 
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appears  from  the  testimony  of  the  appellant 
himself  that  Mr.  Hamaker  had  been  acting  for 
him  in  the  making  of  loans  for  several  years ; 
ttiat  acting  In  this  capadty,  he  had  made 
the  loan  upon  which  the  Judgment  was  se- 
cured against  Harry  Jackins  and  others,  un- 
der which  the  stock  was  sold ;  that  the  origi- 
nal note  was  taken  In  the  name  of  Mr.  Ham- 
aker and  eubsequently  transferred  to  the 
appellant ;  that  Mr.  Hamaker  had  been  en- 
deavoring for  scnne  yeara  to  collect  the  note ; 
and  that  such  efforts  were  made  on  behalf  of 
Baccm.  AK>dIant  Bacon  further  testified 
that  everything  Mr.  Hamaker  did  in  connec- 
tion with  the  note  and  with  Its  collection  was 
done  with  his  authority;  that  all  Informa- 
tion he  secured  about  the  Queen  Oil  stock 
he  recdved  from  Mr.  Hamaker.  He  was  fnr^ 
ther  asked  the  following  Questloiu  and  ai^ 
swered  as  follows: 

"Q.  Mr.  Hamaker  hod  charge  of  the  trans- 
action of  the  lawsuit,  sale  and  collection  of 
the  judgment,  as  well  as  the  note,  £dn*t  he? 
A.  We  worked  together  you  might  say.  Q. 
Yon  depended  npon  him  to  look  after  it  for 
you?  A.  Very  largely;  yes,  sir.  Q.  And  what 
he  did  in  that  regard  be  did  as  your  agent?  A. 
I  presome  so.  Q.  And  with  your  authority? 
A.  Tea." 

It  thus  appears  that  the  court  was  fully 
Justified  in  inferring  from  the  evidence  that 
Mr.  Hamaker  was  assisting  In  the  conduct  of 
the  litigation  against  Harry  Jackins,  and  for 
that  reason  bad  Informed  him  of  the  tect 
that  there  was  8to(A  standing  on  the  books  of 
the  corporation  In  the  name  of  Harry  Jack- 
ins, although  at  the  time  he  knew  Out  the 
pit^ierty  had  been  ass^ed  to  the  ret^nod- 
ent  as  security.  It  further  appears  that 
when  the  attadiment  was  levied  about  the 
19th  or  20tb  of  April  Mr.  Hamaker  called  up 
tile  def^dant  Harry  JacUn^  and  told  him 
that  be  had  been  sarved  wlUi  tiie  attach- 
ment on  the  Queen  stoc^  and  Mr.  Jaddns 
told  him  that  his  wife  held  the  stock  as 
collateral  security  for  a  loan.  That  the  court 
was  Justified  In  holding  that  appellant  Ba- 
con was  charged  with  the  notice  given  Ham- 
aker at  the  time  of  the  levy  of  the  attach- 
ment, when  Hamaker  was  co-operating  with 
Bacon  In  procuring  the  attadiment,  and  in 
the  securing  of  a  Judgment  whldi  was  to  be 
enforced  against  this  stodc,  seems  too  dear  to 
require  either  discussion  m  citation  of  au- 
thorities. 

Judgment  affirmed. 

We  coDcnr:  SLOANE,  J.;  LENNON,  J. 
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ROBINS  V.  BLAKC  •«  al.    (L.  A.  6393.) 
(Snpremc  Court  of  Oafiforoia.  Jan.  12, 1921.) 

1.  Mertgagat  «ss3l86{5)— Evidence  held  not  to 
ekow  aoreeneit  to  earrender  first  aad  8efr< 
•mi  HortoMM  w  I'vo  third  mortgago  prior- 
ity. 

In  an  action  to  foreclose  a  third  mor^fe, 
erideBCe  held  cot  to  estaUiah  an  agreement 
between  plaintiff  and  holders  of  firat  and  aee- 
ond  mortgaiiea  that  the  latter  woald  sarrender 
the  notes  and  mortgagea  or  to  Indicate  Intui- 
tion to  glre  priority  to  plaintiff's  mmrtgage. 

2.  Appeal  and  error  «=»II76(4) —Supreme 
Court  will  Bot  direct  Judgment  on  matters  not 
passed  oa  by  trial  court. 

Where  a  jodgment  forecloBing  a  third  mort- 
cage  muat  be  reversed  beeanse  not  supported 
hj  evidence  of  priority  or  of  aatisfactlon  of 
prior  mortgages,  a  new  ^gment  foreclosing 
first  and  secoDd.  mortgages  cannot  be  directed 
by  the  Supreme  Goart  where  the  eridence  is 
not  clear  as  to  what  payments  have  been  made 
thereon  and  the  rights  of  the  various  parties 
were  not  passed  on  by  the  trial  court  on  the 
basis  that  such  mortgages  were  unsatisfied. 

Department  2. 

Appeal  from  Superior  Court,  Imperial 
Coimty;  Franklin  J.  Cole,  Judge. 

Action  by  J.  D.  Robins  against  Harry  J. 
V.  Blake  and  wife  and  others,  in  which  the  de- 
fatdant  P.  W.  Ehlen  filed  cross-complaint, 
and  from  Judgment  therein  fMecloslng  the 
mortgage  fba  defmdanta  and  crou-oonplaln- 
ant  appeal.  Beversed. 

Wright  ft  VdRee,  ct  San  Diego,  ^lUams 
A  Bntan,  of  Santa  Ana,  and  James  W.  Olass- 
ford,  of  M  Gentro,  for  appellanta. 

Scarborough  &  Forgy  hnA  S.  H.  B^nhans, 
all  of  Santa  Ana,  for  respondents. 

WILBUB,  J.  This  is  an  appeal  by  the 
Ehlen  Land  Company,  a  corimratlon,  and  P. 
W.  EHilen  from  a  Judgment  foreclosing  a 
mortgage  executed  by  defendants  Harry 
Blake  and  Lenore  Blahe  to  Francis  A  Blake 
and  by  blm  assigned  to  the  plaintiff.  Harry 
and  Lenore  Blake  executed  two  mortgages 
for  $4,000  each  to  P.  W.  Ehlen.  These  two 
mortgages  were  both  dated  April  3,  1914, 
but  in  one  of  them  it  was  recited  that  It  was 
"subject  to  a  mortgage  of  even  date  here- 
with between  the  same  parties  to  secure  $4,- 
000."  The  trial  court  decided  that  these  two 
94,000  mortgages  were  satisfied  and  discharg- 
ed on  the  10th  day  of  September,  1915,  and  by 
reason  thereof  that  plaintiff's  mortgage, 
which  was  originally  a  third  mortgage,  had 
become  a  first  mortgage  upon  the  premises. 
The  cross-complaint  of  P.  W.  Ehlen  seek- 
ing to  foreclose  the  two  $4,000  mortgages 
was  denied  and  the  premises  ordered  sold  to 
satisfy  the  lien  of  the  plaintiff's  mortgage. 
'Tbe«nly  dilute  in  the  case  is  with  reference 
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to  the  nature  and  validity  of  the  transaction 
of  September  10,  1015.  It  appears  without 
conflict  that  at  the  time  of  the  latter  trans- 
action W.  W.  Johnson  was  the  ovnier  of 
the  second  $4,000  mortgage  and  that  W.  H. 
Davis  was  the  owner  of  the  first  $4,000  mort- 
gage. The  second  mortgage  had  been  as- 
signed to  W.  W.  Jtdmson  In  exchange  for 
19  acres  at  Escondldo.  The  first  mortgage 
had  been  assigned  to  Davis  as  collateral 
security  for  an  obligation  of  P.  W.  Ehlen. 
These  assignments  were  shown  by  the  rec- 
ords and  were  testified  to  by  the  witnesses, 
and  there  Is  no  confilct  ha  the  testimony, 
notwithstanding  which  the  court  found: 

"That  while  the  Bhien  Land  Company  was 
the  owner  of  said  tseeond]  note  and  mortgage, 

the  defendants,  Harry  J.  V.  Blake  and  Lenore 
M.  Blake,  his  wife,  exeeated  a  deed  of  all  their 
Interest  in  ttk  said  real  property  described  in 
said  mortgage  securing  said  note,  to  the  Elilen 
Land  Company,  a  corporation,  defendant  here- 
in, in  full  satisfaction  thereof;  *  *  •  that 
thereby  said  note  and  mortgage  was  folly  paid 
and  satisfied;  that  there  is  at  this  time  nothing 
due  and  unpaid  on  aaJd  note  and  mortgage." 

With  reference  to  the  first  mortgage  the 
finding  is  somewhat  different,  namely,  that 
the  property  was  so  transferred  "at  the  re- 
quest of  said  cross-comi^alnant  and  that  said 
promissory  note  and  mortgage  were  thereby 
fully  paid  and  satisfied."  These  findings 
and  the  oonclusions  arising  therefrom  are 
not  sustained  by  the  evidence.  The  trans- 
action of  September  10.  1915,  was  agreed 
upon  between  Harry  J.  V.  Blake  and  Alfred 
T.  Bnrch.  Burch  was  at  that  time  the  gen- 
eral manager  of  the  Ehlen  Land  Company, 
and  P.  W.  Ehlen  was  the  president  thereof, 
liarry  Blake  testified  that  P.  Vf.  Ehlen  rep- 
resented  to  him  that  Burch  was  his  agent  In 
the  matter.  For  the  purposes  of  this  appeal 
we  must  accept  this  testimony  as  true,  al- 
though it  Is  directly  contradicted  by  Burch. 
It  therefore  appears  that  at  the  time  the 
transaction  occurred  Burch  was  representing 
both  the  corporation  and  P.  W.  Ehlen.  Harry 
Blake  testlfled  on  that  subject  as  follows: 

"Q.  With  reference  to  the  satisfaction  of 
these  two  •  •  •  mortgages,  did  you  ask 
either  Mr.  Ehlen  or  Mr.  Burch  for  satisfac- 
tion of  these  mortgages  at  that  time?  A  And 
mentioned  just  as  you  have  there,  no,  I  did 
not.  Q.  Did  you  make  'a  demand  upon  the 
Ehlen  Land  Company  for  satisfaction?  A  I 
was  getting  satisfaction  there,  that  is  what  I 
was  there  for,  and  I  got  it.  Tliat  is  what  I  sup- 
posed I  was  getting.  Q.  You  did  not  receive 
satisfaction  on  the  mortgages  though?  A.  No, 
I  had  no  writing.  *  *  *  Q.  Tou  were  deal- 
ing with  Mr.  Burch  as  agent  for  Mr.  Ehlen; 
why  didn't  you  demand  a  satisfaction  of  these 
mortgages,  it  that  was  your  arrangement?  A. 
I  don't  know  why.  When  I  went  in  there 'at 
that  meeting,  it  was  to  get  out  from  under  this 
whole  thing,  and  we  did  arrange  and  it  was  sat- 
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isfactory  to  me,  and  I  did  go  out  and  turn  bim 
over  my  ranch  at  that  time." 

He  also  testiaed  coacernlng  the  negotiati(Hi 
and  the  transaction  of  September  10,  1915, 
so  far  as  relates  to  the  outstanding  mort- 
gages: 

"I  says,  1  want  to  get  out  from  under  this 
load,  I  hare  had  all  I  want  of  it,  and  if  there 
is  any  way  for  oh  to  clean  it  np  I  would  like' 
to  do  80,'  and  Mr.  Barch  says,  'What  would 
yoD  like  to  do?'  and  I  eaya,  'If  you  will  dean 
up  ererything  and  give  me  a  certain  amount  of 
cash,*  I  aeked  them  a  thousand  dollars,  and 
also  to  extend  to  Mrs.  Blake  a  12  months  on 
the  interest  on  her  ranch,  that  is  on  the  south 
80,  that  I  would  deed  over  to  him,  lock,  stock, 
and  barrel,  all  the  north  SO,  which  was  all  I 
bad  at  that  time,  because  I  bad  deeded  the 
south  SO  to  my  wife,  and  Mr.  Burch  says,  'How 
about  these  billi^^?'  and  I  says  t^re  are  such 
and  such  things  that  I  cannot  recall  now,  I 
think  ther*  were  water  biUs,  in  fact,  I  was  hack 
on  a  great  many  things,  and  finally  it  got  down 
where  Mr.  Bnrdi  said,  'We  will  give  yon,*  after 
figuring,  'between  seven  and  eight  hundred  dol- 
lars,' I  disremember,  and  I  says:  That  is  per- 
fectly satisfactory.  You  are  going  to  take  care 
of  all  these  back  obligations,  and  extend  Mrs. 
Blake  12  months  on  her  place.'  And  they  said, 
'Tes,  that  is  all  right,'  and  I  think  there  was 
some  document  drawn  up  at  that  time,  and  we 
bad  to  bare  them  signed.  •  •  •  " 

He  also  teatiSed  on  .cross-examination, 
with  reference  to  the  third  mortgage,  that 
his  brother,  who  was  present  at  the  open- 
ing of  the  negotiations,  stated: 

"When  you  are  in  this  thing  you  want  to  take 
care  of  that  personal  note  of  mine,  and  Mr. 
Ehlen  says,  'When  Mr.  Burch  gets  here,  we 
will  take  care  of  that.' " 

Mr.  Blahe  also  testified  as  follows: 

"Q.  Were  these  notes  that  were  made  at  the 
same  time  the  two  $4,000  notes?  A.  Well,  I 
aaid  at  the  time,  "Why  don't  we  make  them  In 
one?'  Q.  No,  1  mean  at  the  time  you  were  at 
Orange  there,  was  anything  said?  (The  negoti- 
ations of  September  10,  1915,  were  at  Orange.) 
A.  There  was  nothing  said  in  regard  to  it.  It 
was  understood  that  when  I  closed  up  my 
transaction  that  I  had  finished  and  was  free. 
*  *  *  Q.  Then  it  was  your  understanding  of 
the  deal  made  witii  Mr.  Ehlen—  A.  I  made 
the  deal  irith  Mr.  Burch.  He  was  the  man  that 
acted  on  the  whole  thing,  and  it  was  on  bis 
say-so  that  Mr.  Ehlen  acQuiesced  hi  everything 
that  was  put  to  him  at  the  time,  and  he  aaid 
he  was  not  handling  the  businees,  but  that  this 
was  his  agent  and  doing  aU  the  work.  Q. 
And  at  that  time,  Mr.  Blake,  it  was  your  un- 
derstanding then  that  you  were  to  be  let  out 
clear?  A.  Certainly.  <j.  And  these  three 
mortgages,  one  to  your  brother,  and  the  two 
$4,000  notes,  were  to  be  taken  care  of  by 
the  Ehlen  Land  Ck).?  A.  Certainly,  with  the 
understanding  that  I  turn  It  orer  instead  of 


'  having  them  go  to  the  expense  of  foredoaing  on 
it.  and  I  would  get  out  of  it" 

[1]  It  is  clear  from  the  foregoing  tbat  tihere 
was  no  direct  negotiatlcHis  between  the  par- 
ties with  refer«ice  to  the  satisfaction  ofthe 
(wo  $4,000  mortgages,  and  U  we  accept 
the  testimony  of  JBlarry  Blake  concerning  lila 
"understanding"  and  bis  "Intentions,"  as  his 
recollection  of  the  substance  of  the  conver- 
satifHi  between  the  parties  on  S^tember  10, 
1915,  such  testimony  at  most  only  establi^es 
an  agre^ent  on  the  part  of  the  land  com- 
pany to  take^  care  ot  tbe  outstanding  mort- 
gages. It  Is  clear,  ttien,  that  giving  this 
testimony  tbe  utmost  credit.  It  did  not  es- 
tablish an  agreement  on  the  part  of  the  land 
company  to  surrender  notes  and  mortgages 
which  at  tbe  time  were  owned  by  others. 
Nor  was  anything  said  by  either  party  to 
Indicate  that  It  waa  tbe  intention  of  tbe  land 
ccnnpany  and  P.  W.  Ehlen  J»  give  priori^ 
to  plalntUTs  mortgage.  Mr.  Burcb,  the  other 
party  to  the  negotiations,  denied  tbat  any 
agreement  wbatevei^  was  entored  into  vrltb 
reference  to  tbe  two  $4,000  mortgages,  ex- 
cept tbat  the  land  company  agreed  to  pay  tAe 
overdue  Interest  there<m.  He  testified  tbat  it 
was  In  considerahon  of  this  agreement,  and 
of  a  credit  of  $1,250  on  an  unsecured  note 
and  a  payment  of  $700  cash;  that  the  mort- 
gagor transferred  to  tbe  land  company  tbe 
land  and  personal  property  tbereon,  tbe  lat- 
ter subject  to  a  chattel  mortgage.  This  tes- 
tim<xiy,  as  to  what  was  agreed  upon,  Is  In 
harmony  with  the  purpose  of  the  Interview 
wbicta  was  sought  by  Harry  Blako,  and  Is 
(n  accord  with  what  was  actually  done  In 
pursuance  thereof,  and  on  close  analysis  la 
not  in  conflict  with  Harry  Blake's  testimony. 

[2]  It  will  be  necessary  to  reverse  tbe  Judg- 
ment because  the  findings  are  not  supported 
by  tbe  evidence.  Appellant  asks  that  the  trial 
court  be  directed  to  enter  a  new  Judgment 
foreclosing  tbe  first  and  secfuid  mortgages. 
That  cannot  be  done.  It  is  not  dear  from 
the  evidence  as  to  what  payments  have  been 
made  npon  the  first  and  second  mortgages. 
The  rights  of  these  various  parties  were  not 
passed  upon  by  tbe  trial  court  on  the  basis 
that  the  $4,000  mortgages  were  still  unsatis- 
fied. Upon  a  new  trial  of  the  action  the 
right  of  the  various  parUes  can  be  deter- 
mined, U  the  evidence  thereupon  adduced 
again  requires  the  conclusion  that  there  was 
no  satisfaction  of  the  $4,000  mortgages. 
Even  if  Burch  was  acting  as  agent  for  P.  W. 
Khien,  as  well  as  for  the  Ehlen  Land  Com- 
pany, in  the  transaction  of  September  10th, 
that  fact  would  not  Justify  giving  the  third, 
mortgage  priority  over  the  first  and  second 
mortgages. 

Judgment  reversed. 

We  concur:  LEXNON,  J.;  SLOANE,  J. 
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UNION  HOLLYWOOD  WATER  CO.  V.  CITY 
OF  LOS  ANGELES  «t  ■!.  (U  A.  5202.) 

(Supreme  Conrt  of  Calif omuL  Dec.  21,  WM. 
BelHUThif  Denied  Jan.  20.  1921.) 

1.  Waters  aid  water  eotirsae  Cs»203  (6)— Wa. 
ter  rates  permlttUo  earnlBB*  oi  6.19  per 
oeat.  ea  lavestaieat  not  ooeflsoatgry. 

An  ordinance  fixins  water  rates  bO  ae  to 
permit  net  earnings  of  per  cent  apon  tbe 
Total  valne  ot  the  plant  would  not  be  conlis' 
catory. 

2.  EvMeaee  «s»l  13(8)— Cost  is  eviieaee  et 
valae. 

The  cost  of  a  tlung  is  evidence  of  its  value, 
eSpeciaUy  where  it  appears  that  it  is  comparn- 
tively  new,  and  where  it  has  no  established 
market  valae,  as  In  the  case  of  secondhand 
sooda,  lands  not  on  the  market,  water  in  the 
srooi^,  builoincs,  pipe  lines  laid  in  the  sround, 
and  the  like. 

3.  Evidano*  «=356e(4)— Court  may  reieot  part 
of  testlmoaj  of  opinion  wltneas. 

In  water  company's  action  to  enjoin  en- 
forcement of  ordinance  fixing  rates  on  ground 
that  rates  were  confiscatory,  the  conrt,  in  bear- 
ing testimony  as  to  tbe  valne  of  tbe  respecti^ve 
parts  of  plaintiffs  i^ant,  was  not  compiled  to 
take  tbe  estimate  of  any  witness  as  a  whole, 
bat  could  accept  such  opmion  on  the  item  as 
to  wh^h  it  was  lowest,  and  reject  it  on  others 
wlbA  compute  the  valne  on  the  combined  lowest 
estimates  of  all  or  any  number  of  the  witnesses. 

4.  Watara  aad  water  eonrsea  «s»203(l2)^vl- 
desos  beid  to  sastala  flfldlag  as  to  valuatioa 
of  water  plant  as  affeotlag  rates. 

In  suit  to  enjoin  enforcemuit  of  ordinance 
fixing  rates  daimed  to  be  confiscatory,  evidence 
Jteld  to  sustain  finding  as  to  total  valuation  ot 
plaintifTs  property. 

A.  Watars  aad  water  wursas  «s>203(5)— Pubr 
llo  sarvloa  cerporatloa  entitled  to  rate  which 
will  aiake  allowances  for  depreciation. 
A  water  company  is  entitled  to  a  rate 
which  will  permit  rebuilding  of  plant  as  ft  be- 
comes outworn, 

6.  Waters  aad  water  course*  «=»203(6)— 
Methods  of  Making  allowance  for  depreola- 
flOB  In  fixing  rates  stated. 

In  ascertainmg  amoont  to  be  allowed  for 
deprecjatiOD.  the  court  may  either  take  the 
value  of  each  component  item  of  proper^  at 
tbe  time  the  rate  is  hxed  ana  Avide  it  by  the 
number  of  years  then  remaining  of  ita  life 
and  turn  over  alnount  of  the  quotient  to  the 
owner  eadi  year  of  auch  life,  or  by  an  addition 
to  Uie  rates  sufficient  to  make  up  that  sum,  or 
it  may  provide  for  a  sinldng  fund,  the  amount 
of  which,  if  invested  each  year  at  current  rates 
of  interest  on  money  loaned  on  safe  security, 
will  produce  the  present  value  at  the  end  of 
the  life  and  add  such  sum  to  tbe  amount  to  be 
raised  by  the  rates  each  year. 

7.  Appeal  and  error  ^=>IOII(i)— Fladlag  o« 
c*aflletlBt  avldoaee  oanolusive. 

liower  court's  finding  on  conflicUng  evi- 
dence ia  conclBsive  on  appeal. 


P.) 

8.  Watera  and  water  courses  €=»293(ft)-^lpe 
bonusaa  raoalvad  for  laying  aalas  ia  pro- 
posed sabdlvlaloKs  aot  raoalpta  fran  opara- 
tion. 

Pipe  bonuses  received  by  water  supply 
company  from  owners  of  tracts  of  land  in 
proposed  subdiviaions  in  consideration  of  the 
company  laying  mates  in  such  subdivisions  Aeld 
not  income,  but  merely  money  wherewith  the 
company  made  improvements  to  conatitnte  a 
pnrt  of  its  capital  investment. 

9.  Coastltutloaal  law  «=»298(3)— Enlnaat  de- 
Maia  «s>2(l9)— Watare  and  watar  oaanat 
«s»203(6)— Ordiaanea  llxlag  rataa  bald  ou- 
llaoatary. 

An  ordinance  Imng  water  rates  wliich 

would  result  in  only  1.27  per  cent,  interest  on 
the  capital  investment  held  in  violation  of  the 
federal  and  state  Constitutions,  prohibiting  the 
taking  of  private  property  for  public  use  with- 
out due  compensation  and  without  dna  process 
of  Uw. 

In  Bank. 

Appeal  from  Superior  Ooart,  Loa  Angelea 
County;  f .  P.  Wood,  Judga 

Action  by  the  Union  Bollywood  Water 
Company  against  the  Cit;  of  Los  Angelea  and 
others.  Judgment  for  def^idanta,  and  plain- 
titt  appeals.  Beversed. 

See,  also.  178  Cal,  206,  172  Pac.  983. 

Haas  A  Dunnlgan,  and  Sheldon  Borden,  all 
of  Los  Angeles,  tot  appelant 

Albert  Lee  St^ens.  Charles  S.  Bumell, 
and  Wm.  P.  Mealey,  all  ot  Lob  Anfeles,  for 
respondents. 

SHAW.  J.  This  is  an  action  to  enjoin  the 
defendant  dty  of  Los  Angles  from  enforcing 
an  ortUnance  of  said  dty  adopted  on  June  2. 
1911,  fixing  tbe  water  rates  to  be  charged  by 
the  plaintiff,  a  public  service  water  compa- 
ny, during  me  ensuing  year,  beginning  July 
1,  1911.  and  to  have  said  ordinance  declared 
void  on  the  ground  that  the  rates  were  so 
low  as  to  constltttte  a  confiscation  of  plain* 
tilTs  property.  Judgment  was  ^vm  for  toe 
defendants,  and  the  plaintiff  appeals. 

The  action  was  began  in  Jane,  1911.  The 
trial  b^n  in  October,  1911.  and  the  flndinga 
were  filed  and  Judgment  rmdered  on  Janua- 
ry 19,  191B. 

The  basis  of  the  Judgment,  as  set  forth  in 
fba  findings,  Is  shown  *by  the  following  taUe 
of  valuea,  receipts  and  expenses: 

Talne  of  plaintlff't  plant  after 
dedacUng  dspreclatlon.   |nB,sn  tt 

Recelpta  from  operatlcn,  fnclad- 
Ing  recsipts  tor  lerrlce  con- 
nection b  Knd  netera  and  Bums 
paid  as  a  bonus  for  laying 
pipe  lines  la  tracta  of  land —  9141,Bn  « 

Operating  ezpenies  for  tits  year 
In  QUMtloa   tC4,MS  IS 

Annual  depreciation   S.sn  M     8B^  U 


Total  net  eamlngs. 
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ri]  The  net  receipts  ainoDnt  to  6.19  per 
mtt.  npott  the  total  value  of  tbe  plant  If 
tbese  Talnationa  are  correct,  the  rates  could 
not  amount  to  conflscatloD,  and  the  jadgment 
nitist  be  upheld. 

The  plaintiff  claims  that  the  valaatlons 
and  estimates  of  receipts  and  expenses  made 
by  the  court  were  erroneous  In  many  partic- 
ulars. The  errors  claimed  are  u  follows: 

1.  Tbe  value  of  th«  plant  as  fouod  la 
claimed  to  b«  leas  tbaa  Its  value, 
aa  shown  b7  any  tlieoty,  In  tbe  sum 


ot   $  IMHOO 

2.  Value  ot  rlgbts  of  my  Mttmat^d  tr 

defendants'  wltnessea  upon  tbe 
wrong  tbeor7,  maUng  a  difference 

In  favor  ot  defendant  of   tS,4M  73 

3.  Discrepancy  In  valua  ot  Sberman  tract 

and  Hudson  A  S9lma  tract  ownad 

by  plalnUff    07,088  75 

Bzclndlng  one-baU  ot  tba  Franklin 

reservoir  site    U,3SK  QO 

4.  Underestimate   of   amount  of  watar 

owned  by  plaintiff,  value   n,HK  00 

E.  Brror  Id  computing  valua  ot  plpea  b»< 

longing  to  tin  plalntlft  aUuated  In 

the  city    43,770  00 

9.  Undar-eatliDate  of  Tain*  allowable  for 

"going   eonoem"  -  '  18.705  DO 


Total  addition  to  valuation  |  SH,1S3  «r 

HaUng  a  correct  total  valuation  ot  |l,0B8,47S  87 


In  computing  tbe  net  revalue  errors  are 

claimed  as  follows: 

1.  Error  In  allowance  for  depreelatton...  I  lifiSl  2> 

2.  Errors  In  flnding  aa  to  operating  ex- 

penses   8.688  Kl 

3.  Errors  in  finding  aa  to  total  operating 

receipts    4UIB  « 

If  these  claims  are  correct,  the  receipts 
from  operation  would  be  only  $100,451^)2, 
and  tbe  operating  expenses  and  annual  de- 
predation combined  would  amount  to  $112,> 
371.01,  showing  an  annual  loss  to  the  plaln- 
llfr  by  the  rates  fixed  of  $12,519.99.  If  that 
were  the  result,  tbe  rates  would  be  confisca- 
tory and  the  ordinance  would  be  void. 

With  respect  to  the  first  Item  the  plaintiff 
claims  that  the  lowest  estimate  of  the  value 
of  the  whole  plant  by  any  witness  was  that 
of  defendants'  engineer,  Sonderegger,  who 
placed  it  at  $846,845.55.  The  finding  that  It 
was  worth  $885,291.40  Is  $10,554.15  less  than 
the  said  minimum  estimated  by  Sonderegger. 
Plaintiff  asserts  that  this  deduction  is  not  ex- 
plainable by  the  evidence.  There  was,  how- 
ever, other  evidence  of  value  from  which  the 
court  may  properly  have  concluded  that  de- 
ductions should  be  made  from  that  estimate. 
Tbe  plaintiff,  about  the  year  1907,  purchased 
a  large  part  of  the  stoctv  of  tbe  West  Los 
Angeles  Water  Company,  which  previously 
bad  owned  and  operated  the  plant,  and  plain- 
tiff then  took  over  from  that  company  its 
entire  plant.  It  continued  the  service  and 
from  time  to  time  made  additions  to  the 
plant  as  necessity  required.  The  plant  was 
comparatively  new  at  the  time  of  the  passing 
of  the  ordinance.  The  secretary  of  the  plainr 
tur  testified  that  tbe  total  cost  of  tbe  entire 


plant  up  to  January  1,  1910,  as  shown  on  Its 
books,  was  $746,489.22.  'nils  Induded  the 
cost  of  a  part  of  the  plant  situated  outside 
of  tbe  dty,  which  amounted  to  $43,241.60, 
leaving  $703^147.67  as  the  cost  of  the  part  of 
tbe  plant  within  the  dty.  Additions  thereto 
were  made  during  the  year  1910  at  a  cost  of 
$87,549.32,  making  the  total  cost— that  is.  tbe 
total  amount  invested  in  the  xHant  up  to  Jan- 
uary 1,  1911— $790,798.99. 

[2]  The  cost  of  a  thing  Is  evidence  of  Its 
value,  especially  where  It  appears  that  It  Is 
comparatively  new  and  where  It  has  no  es- 
tablished market  value,  as  In  the  case  of 
secondhand  goods,  lands  not  on  the  market, 
water  In  the  ground,  buildings,  pipe  lines 
laid  In  the  ground,  and  the  like.  Jennings  v. 
Oregon  L.  Co.,  48  Or.  287,  86  Pac.  367;  Angell 
v.  Hopkins,  79  Cal.  182,  21  Pac.  729;  Levy 
v.  SCott,  115  CaL  39,  46  Pac.  892;  Booth  v. 
Pendola,  88  Cal.  40,  23  Pac.  200  ;  25  Pac. 
1101 ;  Joost  V.  SuUivan,  111  Cal.  296,  43  Pac. 
896 ;  Luse  v.  Jones,  39  N.  J.  Law,  708;  Jones 
V.  Morgan,  90  N.  X.  10,  43  Am.  Rep.  131 ;  Nor- 
ton V.  Willis,  73  Me.  580;  Small  v.  Pool,  80 
N.  O.  47;  Boggan  v.  Home,  97  N.  C.  268,  2  S. 
B.  224 ;  Bawson  v.  Prior,  57  Vt.  609 ;  Ford 
V.  Smith,  27  Wis.  267;  Roberts  v.  Dunn.  71 
HI.  50;  22  Corp.  Jur.  p.  178,  note  19,  page 
183,  notes  12,  21,  and  page  184,  8  140.  The 
thln^  above  enumerated  constitute  tbe  ma- 
jor part  of  the  plaintiff's  plant  Furthermore, 
there  were  varying  opinions  aa  to  the  value 
of  the  respective  parts  of  the  plant  which  en- 
tered Into  the  total  value  above  mentioned. 

[3]  The  court  was  not  compelled  to  take 
tbe  estimate  of  any  witness  as  a  whole.  It 
could  accept  such  opinion  on  tbe  item  aa  to 
which  it  was  16west  and  reject  tt  on  others 
and  compute  the  value  on  the  combined  low- 
est estimates  of  all  or  any  number  of  the 
witnesses.  For  these  reasons  we  cannot  say 
that  the  court  may  not  have  abated  the  val- 
ues of  some  of  the  Items  contained  In  the 
testimony  of  tbe  witness  Sonder^ger  suffi- 
ciently to  account  for  tbe  finding  of  $835,- 
291.40,  and  so  we  must  hold  that  it  Is  not 
contrary  to  the  evidence  In  the  respect 
claimed. 

[4]  Tbe  supposed  undervaluation  of  $35,- 
073  on  the  plaintiff's  rights  of  way  was  ap- 
parently made  by  deducting  $8,108.12,  the 
value  thereof  as  fixed  by  two  witnesses  for 
the  defendants,  from  the  sum  of  $43,181.70, 
tbe  value  as  estimated  by  the  plaintiff's  wit- 
nesses. This  alone,  it  is  admitted,  would  be 
Insufficient  to  overturn  tbe  finding.  Plain- 
tiff's theory  is  that  the  defendants'  witnesses 
arrived  at  the  values  given  by  them  by  first 
finding  the  fee-simple  value  of  the  lands  com- 
posing the  rights  of  way  and  then  taking  25 
per  cent,  thereof  as  tbe  value  of  the  plain- 
tiffs easements  to  lay  and  maintain  pipes 
therein.  It  also  claims  that  damages  which 
the  owner  of  the  adjoining  land  might  be  en- 
titled to  in  a  condemnation  suit  should  faare 
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been  added  as  a  part  of  tbe  value  or  cost  of 
the  easeairenta.  The  ptpes  would  be  laid  at 
a  ccmslderable  distance  below  the  surface. 
When  the  trenches  were  filled,  tbe  ordinary 
use  of  the  land  woDld  not  be  interfered  with, 
except  when  repairs  became  necessary,  which 
would  be  infrequently.  The  apportion- 
ment of  25  i>er  cwt.  of  the  total  value  as  the 
value  of  the  easonents  alone,  under  these 
circumstances,  does  not  seem  to  us  so  unrea- 
sonable as  to  require  the  court  to  hold  that 
the  estimate  should  have  been  rejected.  The 
witnesses  testlSed  that  a  water  pipe  Une  does 
not  injure  real  property  at  all.  They  also 
testified  that  their  opinion  of  the  value  of 
such  eaaranents  was  baaed  on  their  general 
experience  In  dealing  with  real  property  and 
In  otrtitlning  rights  of  way  in  that  vicinity 
some  years  before  tbe  adoption  ct  the  ordi- 
nance. It  is  obvious,  therefore,  that  tbe  find- 
ing has  support  in  the  evidence. 

We  think  the  plaintiff's  claim  that  the  sum 
of  ^7,088l75  was  excluded  from  the  value  of 
the  land  at  Sherman  and  at  the  comer  of 
Hudson  and  Selma  streets  ia  not  warranted 
by  the  record.  Some  of  the  defendants'  wit- 
nesses gave  their  opinion  as  to  the  value  of 
these  lands  baaed  on  their  knowledge  of  the 
value  of  real  property  in  that  vicinity.  Oth- 
ers valued  It  by  taking  Into  consideration  the 
value  of  the  water  derlvaUe  tberefrmn  by 
pumping.  The  plalntiif's  claim  is  that  these 
values  were  wholly  separate  and  distinct  ele> 
meats,  and  that  to  find  the  total  value  the 
two  should  have  been  added  togethw.  The 
court  did  not  so  view  the  testimony,  but  ap- 
parently took  each  of  them  as  valuations  of 
tbe  laiid  aa  a  whtde,  Including  the  water. 
The  court's  theory  does  not  seem  an  Impossi- 
ble or  unreasonable  interpretatim  of  the  tea- 
tlmony.  We  therefore  cxmchide  that  there  is 
no  merit  in  this  claim. 

WltH  respect  to  flie  Item  ttf  $14,826  tor  <me- 
balf  ut  tbe  ITrankUa  MeerroJr  eite,  tbe  value 
of  which  was  exdnded  by  the  ooort.  It  la  suf- 
fldeat  to  mx  that  the  entire  irite  Indoded 
10  acree,  valued  at  928,650,  and  that  there 
was  evldmee  from  which  tlie  court  Mold  rea- 
sonaUy  oondnde  that  only  one-half  thereof 
was  necessary  fior  use  In  the  plalntUTs  plant 

The  claim  that  tiie  water  rights  of  tiie 
jflalntffl  were  undervalued  to  the  extent  of 
¥37,246  is  also  untenable.  The  water  riE^ts 
consisted  merely  of  the  ownership  of  certain 
lands  hi  which  it  had  bored  wells  from  which 
It  pumped  water.  The  value  of  such  water 
rights  Is,  of  course,  measured  1^  tbe  quantity 
of  water  that  could  be  regularly  obtained  in 
that  way,  and  that  qoantity  would  depend  on 
the  quantity  of  water  from  rain^  wfaldi 
would  find  Its  way  into  the  underlying  strata 
of  the  land  and  <m  the  porous  nature  of  the 
material  therein.  These  conditions  are  un- 
certain and  the  quantity  obtainable  is  nec- 
essarily uncertain.  Tbe  msxlmum  quantity 
iver  pumped  at  any  time  therefrom  cannot 
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be  safely  accepted  as  the  quantity  regularly 
obtainable.  PlalntUTs  wltneesea  nevertheless 
gave  th^r  oplnltm  of  value  based  on  this 
maximum.  The  d^endants*  witnesses  esti- 
mated the  quantity  very  much  lower.  The 
court  would  have  been  fully  Justified  In  fol- 
lowing the  opinions  of  the  latter,  and  we  may 
assume  that  It  did  so.  It  is  the  dUTerenoe 
between  these  two  theories  that  coistitnte 
the  undervaluation  contended  for. 

The  asserted  error  of  $42,770  in  apportion- 
ing the  value  of  the  pipe  lines  of  tbe  plaln- 
tlff  within  the  dty  Is  in  reality  nothing  more 
than  a  conflict  in  tbe  evidence.  The  total 
value  of  all  the  pipe  lines,  including  those 
within  the  dty  and  those  in  the  country,  and 
the  length  of  each  separately,  was  first  taken. 
One  set  of  witnesses  testified  that  the  value 
of  the  separate  parts  should  be  apportioned 
by  reference  to  the  receipts  from  the  dty 
service  as  compared  with  that  from  the  coun- 
try service,  and  accordingly  fixed  the  value 
of  the  dty  service  as  95%  per  cent  of  the 
value  of  both.  The  other  witnesses  testified 
that  since  the  country  served  by  the  plain- 
tiff was  much  more  q;)arsely  settled  than  the 
territory  served  by  the  dty  part  of  Its  sys- 
tem, the  length  of  pipe  to  each  consumer  neo 
essary  to  the  service  in  the  country  would 
be  much  greater  than  in  the  dty,  and  that 
the  recdpts  from  the  country  service  would 
therefore  be  much  less  compared  with  the 
cost  and  value  of  the  pipe  lines  than  the  re- 
ceipts tram  the  service  within  the  dty.  Ac- 
cordingly they  testified  that  the  value  of  the 
dty  pipe  lines  should  not  be  estimated  at 
more  than  87  per  cent  of  the  total  value  ot 
all  the  Iluea.  We  think  there  can  be  no 
question  but  that  the  theory  of  the  witnesses 
for  the  defendants  was  the  more  accurate 
and  should  have  been  followed. 

The  next  objection  Is  that  the  court,  In  es- 
timating the  "going  value"  of  the  plant  ex- 
cluded $18,705  from  the  computation.  The 
witnesses  for  the  defendants  estimated  the 
value  of  the  plant  as  follows: 

Pbnlul   projMrty.  180,70  86 

Water    84,122  00 

Real  estate  and  rtShts  ot  war   5i,6l5  00 

Oolng   coDMTB   63,28K  Oj) 

Total  IStfiStt  6B 

The  witnesses  testified  that  In  estimatinff 
the  "going  concern"  value  they  considered  as 
one  of  the  factors  involved  in  the  calcula- 
tion the  inoune  of  the  plaintiff  for  the  year 
1910,  under  tbe  rates  prevailing  for  that 
year.  'The  rate  ordinance  for  that  year  had 
been  attacked  by  plaintiff  in  an  action  sim- 
ilar to  the  presttit  action,  and  on  Its  motion 
in  that  action  an  order  was  made  in  that 
case  that  the  rates  therein  claimed  for  that 
year  by  plaintiff  should  be  paid,  but  that  the 
excess  of  such  rates  over  those  fixed  by  the 
ordinance  for  that  year  should  be  loipounded 
to  await  the  event  ot  that  stdt  TbiM  bad 
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been  done,  and  the  Impounded  money  amount- 
ed  to  f 18,705.  l^iey  did  not  include  tbls  som 
as  part  of  ^alOtUTs  Income  for  1910.  This 
Is  the  errmr  complained  of.  The  Judgmmt  In 
that  action  was  that  the  rates  fixed  for  that 
year  were  reasonable,  and  that  the  rate  ordi- 
nance for  that  year  was  valid.  OSiat  Jndg^ 
ment  has  since  beesx  affirmed.  Union  H.  W. 
Co.  T.  Los  Angeles,  178  Cat.  206.  172  Pac. 
983.  It  must  therefore  be  presumed  that  the 
money  was  properly  Impounded,  that  It  form- 
ed no  part  of  plaintiff's  Income  for  1910,  and 
that  it  does  not  belong  to  plaintiff.  The 
witnesses  were  correct  In  excluding  it  In 
maElng  their  compilations.  Gonsequently  the 
court  below  did  not  err  In  accepting  their  es- 
timate, so  tar  as  that  sum  was  involved. 

The  next  objection  Is  that  the  court  should 
have  allowed  $14,551.29  more  on  account  of 
annual  depredatitm.  The  plajintlff's  wltnes»- 
ee  estimated  this  amount  at  $40,124.25,  and 
the  defendants'  witnesses  at  $25,572.96.  The 
court  adopted  the  last-mentioned  estimate. 
Plaintiff  claims  that  the  larger  sum  was  the 
proper  allowance  to  be  made.- 

[6]  Allowances  of  this  character  are  made 
because  of  the  fact  that  a  plant  constructed 
for  public  service  wears  out,  and  that,  if  the 
service  is  to  be  continued,  It  must  be  replaced 
at  the  end  of  Its  life.  ■  The  owner  is  entitled 
to  a  reasonable  return  on  his  invested  capital 
while  he  continues  the  service.  If  it  Is  to  be 
kept  up,  he  must  also  collect  from  the  con- 
sumers enough  to  rebuild  the  plant  wtien  it 
becomes  outworn.  The  annual  rates  are 
therefore  Increased  to  provide  such  sum. 

Several  methods  of  obtaining  the  fund  nec- 
essary for  this  purpose  have  been  in  use. 
All  of  them  begin  with  an  estimate  of  the 
probable  life  of  the  several  Items  or  classes 
of  property  composing  the  plant  at  the  time 
the  rate  is  fixed  and  of  the  then  present  val- 
ue thereof.  Each  of  them  is  designed  to  re- 
turn to  the  owner,  during  the  life  of  the  par- 
ticular Item,  the  entire  present  value  of  that 
item  at  the  time  the  rate  is  fixed,  while  at 
the  same  time  giving  the  owner  a  reason- 
able return  on  the  invested  capital  value  of 
such  Item.  The  sum  of  the  annual  allowance 
for  d^redation  on  each  item  or  class  of 
property  constitutes  the  total  allowance  on 
this  account  to  be  collected  from  consumers 
each  year  in  the  form  of  rates. 

A  recognized  method  Is  to  take  the  value 
of  ea(di  ccHupouent  item  at  the  time  ttie  rate 
Is  fixed  and  divide  the  same  by  the  number 
of  years  then  remaining  of  Um  life.  The  quo- 
tient Is  to  be  returned  to  the  owner  each 
year  of  such  life  by  an  addition  to  the  rates 
sufiBdent  to  make  up  that  sum.  Under  this 
plan  the  allowance  for  depreciation  is  the 
same  each  year  of  the  succeeding  life  of  the 
item  in  qneatlon,  bat  as  the  sums  thus  re- 
turned to  the  owner  are  to  be  deducted  each 
year  fr«a  the  value  of  the  previous  year,  to 
aaeertaln  Uie  then  present  value  of  the  plant. 
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the  unount  included  in  the  rate  on  account 
of  Interest  cm  capital  invested  Is  gradually 
reduced  during  the  succeeding  years.  While 
the  sum  allowed  for  d^redation  is  con- 
stant, the  annual  rate  allowance  for  Interest 
on  capital  Is  gradually  reduced  and  the  con- 
sumer pays  a  much  higher  rate  at  the  be- 
ginning of  the  period  than  at  the  end.  This 
plan,  we  understand,  was  the  one  adopted  by 
the  witnesses  for  the  plaintiff,  and  which  it 
is  Insisted  must  be  followed. 

Another  plan  Is  known  as  the  sinking  fund 
plan.  Instead  of  dividing  the  present  value 
by  the  number  of  years  of  life  remaining,  on 
annual  contribution  by  the  consumers  to  a 
sinking  fund  is  provided.  The  amount  which, 
if  invested  each  year  at  current  rates  of  in- 
terest on  money  loaned  on  safe  security, 
would  produce  the  present  value  at  the  end 
of  the  life,  is  ascertained  or  estimated.  Tbls 
sum  Is  added  to  the  amount  to  be  raised  by 
rates  each  year.  It  is  assumed  that  by  in- 
vesting these  sums  as  tbey  come  in  the  owner 
may  reimburse  himself  for  the  present  value, 
so  that  at  the  end  of  the  life  he  will  have 
funds  suffident  to  replace  the  property.  The 
sum  added  to  the  sinking  fund  is  the  same 
each  year.  The  rates  are  fixed  so  as  to  raise 
this  addition  to  the  sinking  fund  and  also 
allow  a  reasonable  return  to  the  owner  on 
the  original  estimated  value  each  year.  By 
this  plan  the  consumer  pays  the  same  rate 
during  the  entire  life  of  the  particular  item 
In  question,  but  the  rate  In  the  first  years 
of  the  life  is  smaller  than  under  the  nrst- 
mentioned  plan,  and  is  lai^r  in  the  later 
years. 

There  is  a  modified  sinking  fund  plan  some- 
times used  whereby  the  addition  for  sink- 
ing fund  is  increased  each  year  by  the 
amount  of  the  estimated  accrued  interest  on 
the  previous  years'  contribution  to  sinking 
fund,  and  the  amount  allowed  to  the  owner 
for  Interest  on  capital  investment  is  reduced 
by  the  same  amount  The  result  Is  the  same 
for  both  i>artle8.  ^e  rate  remains  constant 
throughout  the  term  of  life,  and  the  owner 
receives  the  same  amount  each  year,  but  It  is 
apportioned  differently  between  the  sinking 
fund  account  and  the  Interest  on  capital  ac- 
count 

[I]  We  understand  that  the  amount  esti- 
mated by  tiie  defendants'  witnesses  and  al- 
lowed by  the  court  as  for  d^;»reciatlon  was 
determined  by  one  or  the  oOier  of  the  last- 
mentioned  methods.  The  tables  used  by  the 
witnesses  in  computing  this  amount  are  not 
given  in  the  record,  and  It  is  difficult  to  un- 
derstand from  thdr  explanations  whldi  tme 
of  the  t70  was  taken.  It  is  not  important 
to  detmnlne  that  point  The  metibod  of  pro- 
cedure ixaAef  either  plan  would  result  to  jus- 
tice both  to  the  consumer  and  owner,  and 
would  accomplish  the  ultimate  object  of  pro- 
viding the  necessary  fund  for  reconstruction. 
We  can  see  no  reason  wl^  either  one,  if  al- 
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lowed  by  the  court,  was  not  Just  and  proper. 
If  a  change  from  the  sinking  fond  plan  to 
the  so-called  "straight  line"  plan  contended 
for  by  plalntlfT  were  made  hereafter,  some 
injustice  might  possibly  follow.  But  this 
might  happen  under  either  plan.  We  must 
assume,  In  theory  at  least,  that  the  proper 
public  authority  will  act'  fairly  in  the  mat- 
ter. It  may  be  noted  that  the  power  to  fix 
imtea  passed  to  Ballroad  Commission  on  No- 
Tember  8, 1814  (Const,  art  12,  |  23),  and  that 
the  commission  usually,  if  not  Invariably, 
follows  the  trinMng  fund  method  of  estimat- 
ing the.  addition  to  the  rates  on  account  of 
tiie  necessity  of  providing  a  fund  for  ultt- 
mate  reconstruction.  Ijos  Angeles  v.  S.  O. 
<j.  Co.  et  al.,  5  R.  R.  Com.  Vec.  40;  13  R. 
R.  Oom.  Dec.TSS.  Furthermore,  dnoe  the 
estimate  of  the  value  of  the  plant  by  the 
plaintiff's  witnesses  was  mucn  larger  than 
that  made  by  the  defendants*  witnesses  and 
accepted  by  the  court,  the  major  portion  of 
the  difference  between  the  two  allowances 
for  depredation  Is  accounted  for  by  the  dlf- 
ference  in  amount  which  die  same  percentage 
would  produce  on  the  respective  estimates  of 
value. 

In  Redlands  W.  Co.  v.  Bedlands,  121  Cal. 
312,  03  Pac:  791,  and  San  Diego  W.  Co.  v. 
San  Diego,  118  Cal.  688,  SO  Paa  633.  88  Zi.  R. 
A.  460.  92  Am,  St.  Rep.  261,  Cases  arising 
when  Uie  law  provided  for  aimual  fixing  of 
rates  by  dty  councils  prior  to  1814,  it  was 
beld  tibat  the  rates  diould  not  be  "so  fixed  as 
to  oiable  it  [the  water  company]  to  set  apart 
a  certain  amount  each  year  for  tbe  deprecia- 
tion of  its  plant."  In  Contra  Costa  W.  Co. 
V.  Oakland.  1B9  Cal.  834,  113  Pac.  668,  these 
decisions  were  virtually  overruled  on  this 
point,  and  the  rulings  of  the  United  States 
Supreme  Court  on  that  question  were  follow- 
ed. Enoxville  v.  Enorvtlle  W.  Co.,  212  tJ.  S. 
1,  29  Sop.  Ot  148,  63  L.  Ed.  371.  The  ques- 
tion may  now  be  regarded  as  setfled. 

[7]  The  claim  that  $8,583.61  was  improper- 
ly deducted  by  the  court  from  the  operating 
expenses  shown  by  the  evidence  proves,  up- 
on examination,  to  be  a  mere  question  of  a 
conflict  of  the  evidence  upon  which  the  de- 
cision of  the  court  below  is  conclusiTe. 

The  remaining  point  Is  the  CDntwitlon  that 
the  receipts  from  operation  were  overestimat- 
ed to  the  amount  of  $41,120.43.  The  finding 
of  $141,571.45  as  the  total  receipts  from  op- 
eration states  that  it  includes  money  paid 
consumers  at  the  rate  flzed  by  the  ordinance, 
and  also  "hydrant  receipts,  Irrigation  water 
rentals,  charges  for  putting  In  meters  and 
services  (which  meters  and  services  were  re- 
tained and  became  the  property  of  plaintiff), 
land  rentals,  city  pipe  line  bonuses  (being 
charges  required  of  property  owners  for  put- 
ting in  pipe  lines,  which  pipe  lines  were  re- 
tained as  and  became  tbe  property  of  plain- 
tiff), delinquent  charges,  and  miscellaneous 
recelpta" 


The  record  shows  that  this  Item  was  made 
up  of  .the  following  charges: 

Receipt!  from  rate  paren  at  ordloaaca 

r«te«   I1004W  1» 

Rscfllpto  from  meters  and  tervlMs   46 

Receipts  Crom  pipe  bonuses   14,877  OS 

UisceUuiediu    receipts    and  dellnQueot 
Charges    »8  87 


Total   |141,B71  46 

[<]  The  receipts,  amouuttng  to  $26,243.46, 
for  meters  and  services,  consisted  of  money 
exacted  from  the  consumers  along  the  line 
of  tbe  pipes,  ostensibly  for  the  purpose  ot 
paying  the  cost  of  laying  the  Connecting  pipes 
between  the  company's  mains  and  the  prop- 
erty line  and  for  installing  the  meters  there- 
on. The  receipts,  amounting  to  $14,877.03, 
for  pipe  bonuses,  were  obtained  from  owners 
of  tracts  of  laud  who  proposed  to  subdivide 
the  land  into  building  lots,  and  who  desired 
the  company  to  extend  its  pipes  Into  such 
subdivisions  along  the  streets  thereof  so  as 
to  furnish  water  to  expected  residents  on  the 
lots,  and  who  paid  these  sums  of  money  to 
the  company  to  be  used  In  constructing  and 
laying  such  mains.  The  defendants  contend 
that  these  sums  were  a  part  of  the  legitimate 
receipts  from  the  operation  of  the  water 
company  in  Its  character  as  a  public  service 
company.  We  cannot  agree  with  this  conten- 
tion. The  mains  laid  in  the  proposed  subdi- 
visions were  clearly  a  part  of  the  plant  of  the 
plaintiff,  and  the  money  expended  in  so  do- 
ing was  a  part  of  its  capital  investment,  The 
same  thing  is  true  of  the  pipes  laid  from  the 
mains  along  the  streets  to  the  property  line 
of  the  consumers  and  of  the  meters  attached 
thereto.  They  were  a  necessary  part  of  the 
water  system,  and  the  expenses  thereof  wer\ 
a  part  of  the  capital  investment  and  went  to 
make  up  the  total  cost  of  the  plant  The 
source  from  which  the  plaintiff  received  the 
money  which  it  expended  in  making  these  ad- 
ditions to  its  system  Is  wholly  immaterial. 
If  it  had  borrowed  the  money  for  that  pur- 
pose, no  one  would  question  the  fact,  that  the 
additions  constituted  part  of  the  plant,  and 
that  the  borrowed  money  was  not  revenue. 
The  fact  that  the  money  was  paid  to  the 
company  by  the  subdivision  owners  to  obtain 
an  extension  of  the  mains  and  by  the  consum- 
ers to  obtain  connections  with  the  mains  does 
not  In  the  least  (^nge  the  character  of  the 
money  so  received.  After  the  money  had 
t)een  so  paid,  whether  by  donation  or  other- 
wise, the  plaintiff  was  the  owner  thereof  and 
could  apply  it  to  that  purpose,  or  to  any  oth- 
er purpose  It  saw  fit,  provided,  of  course.  It 
rendered  the  consideration  for  which  it  was 
given,  as  otherwise  it  would  have  been  liable 
to  an  action  for  the  return  thereof  by  the 
payer  as  money  liad  and  received.  These 
sums  were  not  received  from  the  operation  of 
the  plant  and  should  not  have  been  added  to 
the  receipts  from  operation. 
The  question  whether  or  not  the  value  of 
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the  parte  of  tbe  plant  conatructed  with  this 
mon^  Bbonld  be  Included  In  the  TSloatlon 
upon  which  It  was  entitled  to  a  retuni  has 
not  been  argued,  and  we  express  no  opinion 
upon  It  It  does  not  affect  onr  decMon. 

It  appears  that  the  companT's  oigineers 
ascertained  that  the  amounts  expended  hj 
the  company  tor  these  additions  to  Its  sys- 
tem did  not  equal  the  contributions  for  that 
parpose,  and  that  the  company  made  a  profit 
on  that  branch  of  its  work  amounting  to  $6,- 
968.67,  which  those  engineers,  for  the  pur- 
poses of  the  case,  conceded  to  be  a  part  of  Its 
operating  receipts.  We  do  not  think  this 
concession  can  be  allowed.  The  profit  must 
either  be  considered  as  a  donation  to  the 
plaintiff,  or  as  money  held  by  It  subject  to 
tbe  demand  of  the  payors.  In  eitbn  case  It 
has  no  place  in  the  computation  necessary  to 
ascertain  whether  or  not  the  rates  fixed 
the  ordinance  are  sufficient  to  give  the  com- 
pany a  reasonable  return  on  the  capital  in- 
vested in  its  plant. 

[9]  We  are  satisfied  that  the  court  erred  in 
including  these  two  items  in  the  operating 
receipts  of  the  company.  Deducting  them 
from  the  total  operating  receipts,  It  would 
leave  a  balance  of  only  $100,451.42.  Taking 
trom  this  amount  the  expenses  of  operation 
and  amount  allowed  for  depredation,  $89,- 
836.21,  the  amount  left  as  the  net  receipts 
from  operatdon  would  be  only  flO,61fi.21. 
This  would  make  a  return  to  the  plalntitt, 
as  interest  on  Its  capital  Investment,  of  only 
1.27  per  cent  There  was  testimony  with  re- 
spect to  tbe  amount  that  should  be  allowed 
as  a  reasonable  rate  of  interest  upon  invest* 
ments  of  this  character,  which  ranged  from 
6  to  8  per  cent.  It  is  obvious,  therefore,  that 
the  ordinance  rates  did  not  allow  the  plain- 
tiff a  reasonable  return  on  its  investment, 
and  that  it  amounted  to  a  confiscation  of 
property.  Consequently  it  must  be  held  to 
be  void  because  It  Is  In  violation  of  the  Con- 
stitution of  tbe  United  States  and  of  this 
state,  being  a  taking  of  private  property  for 
public  use  without  due  compensation,  and  a 
deprivation  of  property  without  due  process 
of  law. 

The  Judgment  Is  reversed. 

We  concur:  ANGBLLOTTI,  a  X;  01/- 
NET,  J.;  WILBUR,  J.;  LSNNON,  J.; 
BLOANID,  J.;  LAWLOB,  J. 


PARKER  V.  PACIFIC  GAS  &  ELECTRIC 
CO.  at  al.  (Civ.  2190.) 

(DIstriet  Conrt  of  Appeal,  Third  District, 
Oahfomia.  Dee.  8,  1920.) 

I.  InJsMtloii  «=»  137  (I)  — Wbsre  plalitiHT 
wonld  ssffer  KO  tajmy,  tempsrary  lajsaotloa 
ilsnlML 

Where  plaintiff  will  not  suffer  any  actual 
Injnry  pendinc  the  trial,  but  a  temporary  in- 


junction ag^st  defendant  would  fie  up  the 
source  of  water  supply  for  large  areas  of  the 
country  and  work  Irreparable  injury,  a  tempo- 
mry  Injunction  ahoold  not  be  granted. 

2.  InJUHttoa  «a»l58— Dsalal  of  tenparary  Is- 
Jusotlea  would  aot  affeot  flul  lajsnotlea 
aouBht. 

Plaintiff's  apphoation  for  a  permanent  In- 
janction  would  not  be  a&ected  by  a  mling  deny- 
ing a  restrainrng  order  pendente  lite,  as  plain- 
tiff's  rights,  if  any,  would  be  ascertained  as 
of  that  date. 

3.  injynotton  «S9I37(I)— Tenporary  Isjuao- 
tlon  not  granted  wbere  plalatWs  loss  womM 

be  neBligibie. 
The  purpose  of  a  reatrainiog  order  pendente 
lite  is  ordinarily  to  prevent  monetary  Iobb,  and, 
where  audi  would  be  negligible  and  the  defend- 
ants are  able  to  respond  in  damages,  it  should 
not  be  granted 

4.  Injunctien  «±>135— Refusing  InJsaotlOB 
pendeate  lite  aot  as  abuse  of  dlsoretloa. 

Where  defendants  are  not  shown  inaolv- 
ent,  and  the  record  does  not  show  abuse  of  trial 
court's  discretion  in  denying  injunction  pen- 
dente lite  and  it  did  not  err  in  ctucluding  that 
the  damages,  if  any,  which  plaintiff  mi^t  in- 
cur pending  trial  would  be  DCgligiblo  and  mone- 
tary only,  and  capable  of  ascertainment,  the 
order  must  be  snstaiued. 

Appeal  from  Superior  Court,  Placer  Coun- 
ty;  J.  E.  Prewett,  Judge. 

Action  by  Ivan  H.  Parker  against  the  Pa- 
cific Gas  &  BUectrlc  Company  and  another. 
From  an  order  denying  plaintiff's  applicatlo^ 
for  a  temporary  Injunction,  tlie  plaintiff  sjh 
peals.  Affirmed. 

Arthur  C.  Lowell,  of  Aubuxn,  for  appel- 
lant 

Thoa.  3.  Straub  and  Wm.  B.  Bosley,  both 
of  San  Francisco,  and  3.  M.  B^alweller,  of  Au- 
burn, for  respondents. 

PLUMMBR,  Presiding  Justice  pta  tern. 
Acticm  for  an  Injunction  and  restraining  or- 
der pendente  lite. 

It  appears  from  the  allegations  of  the  com- 
plaint that  the  plaintiff  is  tbe  owner  of  120 
acres  of  land  situate  in  Placer  county;  that 
Bear  river,  a  natural  water  course,  flows 
through  said  land;  that  at  tiie  tlxtte  of  the 
commencement  of  this  action  the  d^endant 
was  constructing  a  concrete  settling  reservoir 
in  and  near  the  channel  of  said  river,  at  the 
head  of  a  certain  canal  theretofore  construct- 
ed by  the  defendants ;  that  the  dam  and  set- 
tling reservoir  maintained  and  being  con- 
structed by  the  defendants  are  situate  some 
six  miles  upstream  front  the  lands  belonging 
to  the  plaintiff ;  that  for  a  considerable  period 
of  time  the  defendants  have  caused  to  flow 
down  the  channel  of  Bear  river  to  the  bead 
of  said  canal,  and  there  divert  into  Its  said 
canal,  about  14,000  Inches  of  water;  that  the 
waters  flowing  down  said  Bear  river  carry 
quantities  of  sand,  gravel,  and  other  debris; 
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that  In  order  to  prerent  snch  saiul,  gravel, 
and  d£brl8  from  entering  said  canal,  defend- 
ants InteDd  to  operate  said  settling  reservoir 
by  collecting  therein  and  flUing  tbe  same 
with  water,  Boll,  6and,  gravel,  and  debris,  and 
then  (q)enlng  the  gates  In  said  settling  reser- 
voir and  discharging  the  contmts  thereof  In 
the  largest  possible  volume,  to  wit.  In  a 
stream  of  more  than  50,000  Inches,  Into  the 
xdiannel  of  said  Bear  river,  and  thence  down 
upon  and  mer  the  property  bctonglng  to  the 
plaintiff. 

The  application  for  an  Injunction  pendoite 
lite  was  heard  upon  the  verified  complaint 
filed  by  tbe  plaintiff,  and  three  affidavits  filed 
by  the  defendants.  After  the  hearing  of  sudi 
application,  the  trial  court  made  and  entered 
its  order  denying  the  plalntUTs  application 
for  a  temporary  Injunction.  From  this  or- 
der plaintiff  appeals. 

[1]  It  appears  from  the  pleadings  and  affi- 
davits that  the  defendant  Pacific  Gas  & 
Electric  Oompany  is  a  public  service  corpo- 
ration, furnishing  light  and  power  to  various 
cities  and  towns,  and  also  supplying  a  large 
area  of  forming  lands  with  water  for  Irriga- 
tion parposes.  It  likewise  appears  that  the 
plaintiff's  land  is  valuable  chiefly  for  the 
mineral  deposits  contained  diereln;  that  it 
lies,  in  large  part,  along  the  beds  and  banks 
of  said  river,  and  Is  covered  With  sand,  boul- 
ders, and  other  material  usually  found  in 
such  sections  of  the  country.  No  reasons  are 
assigned  In  the  order  denying  the  application 
for  a  temporary  injunction,  which  has  ne- 
cessitated a  careful  reading  of  the  pleadings 
and  affidavits  upon  which  the  hearing  was 
had.  The  learned  trial  court,  however,  filed 
an  opinion  which  has  been  set  out  in  the 
briefs,  and  seta  forth  In  very  concise  lan- 
guage the  concluslMi  at  which  we  have  ar- 
rived, and  we  therefore  adopt  the  opinion  of 
the  trial  court  as  herein,  to  vrit : 

"In  tmth,  the  affidavits  tend  to  show  that  the 
lands  crossed  by  tbe  flowing  water  constitute 
the  bed  and  banks  of  Bear  river.  It  further 
appears  that  this  bed  and  these  banks  consist 
largely  of  sand,  gravel,  and  boulders,  having 
litUe  or  no  valae,  save  for  the  minerals  con- 
tained in  them;  hence  the  actual  injury  to  the 
premises,  pending  the  trial  of  the  suit,  may  be 
eliminated  as  negligible.  The  real  and  only 
persuasive  ground  tor  a  preliminary  injunc- 
tion is  the  claim  that,  If  the  defendant  once 
commenced  the  public  use,  then  it  could  no 
longer  be  enjoined.  But  it  has  been  dischargiDg 
tills  water  into  Bear  river  for  several  years, 
and  the  court  is  compelled  to  recognise -tbls 
fact.  l!ber«  is,  however,  another  view  to  this 
matter.  The  plaintig  wlU  not  snlEer  any  actual 
injury  pending  the  trial  of  this  action  (by  this 
is  meant  actual  money  damage  to  property). 
TVhfle,  on  the  other  hand,  an  injunction  that 
would  tie  up  the  source  of  water  supply  for 
large  areas  of  tho  country  would  work  Irr^H 
araUe  injary." 

It  la  true  that  ttie  complaint  alleges  0iat 
tbe  plaintiff's  damages  would  be  Irreparable, 
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but  there  is  no  showing  that  the  defendants 
are  insolvent,  or  unable  to  respond  in  dam- 
ages. The  burden  of  the  argument  appears 
to  be,  as  stated  by  the  trial  court,  tiiat  if 
once  the  use  of  the  resery<dr  were  begun,  an 
injunction  would  not  He. 

[2,  3]  We  do  not  well  see  how  plalntlfTs 
application  for  a  permanent  injunction  would 
be  affected  by  the  ruling  of  the  trial  court 
upon  his  application  for  a  restraining  order 
pendente  lite,  as  his  rights,  if  any,  would  be 
ascertained  as  of  that  date.  The  purpose  of 
a  restraining  order  pendente  Ute  Is  ordinarily 
to  prevent  monetary  loss  or  damage  to  the 
injured  party.  In  this  case  the  opinion  of 
the  trial  court,  with  which  we  agree,  shows 
that  the  monetary  loss,  if  any,  would  be  neg- 
ligible, and  that  If  any  such  should  occur  the 
defendants  are  able  to  respond  in  damages, 
and  there  Is  no  showing  that  such  damages 
could  not  be  readily  ascertained. 

The  argummt  of  counsel  has  been  directed 
almost  entirely  to  the  rl^t  of  the  plaintiff 
to  a  permanent  injunction  upon  the  final 
hearing  of  the  action.  As  we  view  the  mat- 
ter. It  Is  not  necessary,  and  would  be  improp- 
er, to  express  any  opinion  at  this  time  upon 
the  merits  of  the  case.  Unless  an  abuse  of 
discretion  has  been  shown,  the  action  of  the 
trial  court  must  be  upheld. 

[4]  In  Williams  v.  Los  Angeles  Railway 
Co.,  150  Cal.  592.  89  Pac.  330,  Justice  Shaw 
states  the  law  In  the  ft^owlng  condae  lain 
guage: 

"The  question  of  granting  or  refusing  an  ap- 
plication for  a  temporary  injtmction  is  address- 
ed to  the  sound  discretion  of  tbe  lower  court, 
acd  its  action  will  not  be  reversed  upon  appeal 
unless  there  appears  to  be  an  abuse  of  the  dis- 
cretion.  If  the  damage  or  injury  threatened 
is  of  a  character  which  may  be  easily  remedied 
if  the  injunction  is  refuseu,  as  where  it  is 
diiefly  monetary  damage  and  the  defendant  is 
solvent,  the  court,  in  its  discretion,  may  refuse 
to  issue  an  injunction,  leaving  the  question  to 
be  decided  upon  the  final  hearing.  [Citing  a 
number  of  cases.J  Where  one  or  the  other  of 
the  parties  is  to  suffer  by  the  granting  or  refus- 
ing of  an  injunction  pending  the  action,  the  in- 
mnvenience  likely  to  be  incurred  by  each 
from  the  action  of  the  court  in  granting  or  re- 
fusing a  temporary  injunction  should  be  bal- 
anced, and  the  court  ^lonld  grant  or  withhold 
the  injunction  accordingly.** 

In  Piper  Hawley,  170  Oal.  10,  175  Pac. 
417,  the  Supreme  Court  of  this  state  again 
disposes  of  this  question,  as  follows: 

"It  would  be  snper^oons  to  cite  authorities 
to  show  that  tbe  granting  or  refusing  of  a  pre- 
liminary injunction  is  a  matter  resting  largely 
in  the  discretion  of  the  trial  court.  Where 
tnere  Is  a  substantial  coniilct  in  the  evidence 
regarding  an  issue  which  may  affect  the  dis- 
cretion of  the  court  in  passing  upon  the  appli- 
cation for  such  injunction,  the  order  made' will 
not,  on  appeal,  be  overthrown  merely  because 
there  may  be  considerable,  or  even  preponderat- 
ing evidence  which,  if  believed,  would  have  led 
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to  a  contrary  concluiion.  The  grantiog  or  de- 
nial of  a  preliminary  injunction  does  not  amount 
to  ta  adfadication  of  the  ultimate  right  in  con- 
troveny.  It  merely  determines  that  the  court, 
balancing  the  respective  equities  of  the  parties, 
condndes  that,  pending  the  trial  on  the  merits, 
the  defendant  should  or  that  he  should  not  be 
reptrained  from  exerdsing  the  rights  claimed 
by  him." 

All  the  authorities  having  to  do  with  the 
granting  or  refusal  of  an  injunction  pendmte 
lite  are  to  the  same  effect,  and  do  not  re- 
quire citation. 

From. the  fact  that  the  defendants  In  this 
case  are  not  shown  to  be  Insolvent,  and  from 
the  farther  fact  that  there  Is  nothing  In  the 
record  from  which  this  court  could  come  to 
a  conclusion  that  the  trial  court  abused  its 
discretion  and  was  erroneous  In  Its  conclu- 
sion that  the  damages,  If  any,  which  the 
(dalntlff  might  Incur  pending  the  trial  of  this 
0,ctlon  would  be  negligible,  would  be  only 
monetary  and  capable  of  ascertainment,  it  is 
api>arent  that  the  order  of  the  trial  court 
herein  should  be^  and  the  same  1b,  hereby  af- 
firmed. 

We  concur:  BURNETT,  J.;  HART.  J. 


YOCUM  V.  TAYLOR.    (Civ.  3444.) 

(District  Court  of  Appeal,  Second  District,  EH- 
vifion  1,  Oalifomia.   Dec.  7,  1820.) 

1.  VttBdor  u4  pureliaser  «s»330— Vtndor  cm 
reoover  losa  sf  crop  eansad  by  parehaser'a 
layed  potlee. 

Where  the  purchaser  unreasonably  delayed 
giving  notice  of  her  intention  not  to  perform 
dnring  the  time  vrbva  the  vendor  could  have 
planted  a  crop,  the  vendor  is  entitled  to  re^ 
cover  as  special  damages  the  profit  he  would 
have  realized  from  the  crop. 

2.  Appeal  aad  error  «=»907(3)— Evidence 
■at  brought  up  presamed  to  support  flndings. 

Where  the  appeal  is  on  the  judgment  roll 
alone,  so  that  the  evidence  is  not  brought  up, 
it  is  presumed  that  It  was  snffldent  to  support 
the  dedsion. 

3.  Veador  and  purohaser  4=s>330— Special  dam* 
ages  oaused  by  purchaser's  breaob  aay  be 
recovered. 

Civ.  Code,  §  3307,  allowing  recovery  of 
specified  items  of  damage  by  way  of  general 
damages  for  breach  of  contract  for  the  sale  of 
land,  does  not  prevent  recovery  of  other  items 
of  damage  properly  pleaded  and  proved  aa  spe- 
dal  damages. 

4.  Veador  and  purchaser  ^=>330— Vendor  held 
not  entitled  to  recover  dlt<A  assessment  paid. 

In  an  action  for  the  purchaser's  breach  of 
contract  for  the  sale  of  land,  the  vendor  can- 
not recover  as  special  damages  tlie  amount  pf 
an  irrigation  ditch  tax  iMdd  by  him,  though  he 
did  not  get  the  benefit  of  the  water  for  which 


the  tax  was  paid,  where  he  was  liable  for  the 
tax  whether  he  used  the  water  or  not,  and 
there  was  no  evidence  he  could  have  made  a 
profit  by  using  -the  water. 

An)6al  from  Superior  Oourt,  Los  Aogelea 
Oomity;  Riuu  Avery,  Judge. 

Acttou  by  J.  W.  Tocum  against  Helen  V. 
Taylor.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Modified  and  affirmed. 

Luther  G.  Brown,  B.  B.  Heizman,  and  Wil- 
bur D.  Finch,  all  of  Ian  Angeles,  tot  appel- 
lant. 

Nathan  Newby,  of  Los  Angela  (Hugh  A. 
McNaiy,  of  Lob  Angeles,  of  counsel),  for  re- 
spondent. 

JAMBS,  J.  This  is  an  appeal  from  a  Judg- 
ment for  recovery  of  money  aa  damages.  It 
is  presented  on  the  Judgment  roll  alon& 

The  action  grew  out  of  -a  transaction  had 
between  plaintiff  and  defendant  whereby  the 
defendant  ocmtracted  to  purchase  oertabi 
real  pnqjerty  belonging  to  the  plaintiff.  An 
agreonent  to  effect  such  sale  was  duly  made, 
but  defendant  defaulted  in  the  performance 
of  the  conditions  required  of  hsr  as  to  the 
payment  of  the  purchase  prloe,  and  plaintiff 
then  brought  this  action  for  damages.  In 
the  complaint  facts  were  first  alleged  show- 
ing that  damage  had  been  suffered  which 
would  fall  wltUn  the  measure  established 
by  section  3307  of  the  OlvU  Code.  It  was  par- 
ticularly alleged,  further,  that  certain  ^le- 
clal  dam^es  have  been  sustained.  At  the 
trial,  as  the  findings  disclose,  all  claim  to  the 
general  damages  was  waived,  and  the  court 
found  that  special  damages  had  been  sustain- 
ed as  to  two  matters:  First,  that  plaintiff 
tmd  been  compelled  to  i>ay  a  ditch  tax  Inci- 
dent to  the  ownership  of  the  land  "without 
using  said  irrigation  ditch,"  and  that,  because 
plaintiff  had  been  unable  to  plant  a  crop  of 
barley  until  the  growing  season  had  advanc- 
ed too  far,  further  damage  had  been  suffered 
In  the  amount  of  91,782. 

(11  These  special  damages  were  alleged 
and  found  to  have  occurred  because  of  the 
fact  that  under  the  contract  the  defendant 
was  given  a  reasonable  time  after  October 
18,  1818,  within  whldi  to  perform  her  part 
of  the  contract,  and  that  she  did  not  notify 
plaintiff  until  after  thelst  of  December,  1018, 
of  her  determination  not  to  so  perform.  It 
was  the  running  of  this  time,  as  alleged, 
which  prevented  plaintiff  from  planting  the 
crops  on  the  land  during  the  month  of  Oc- 
tober, which,  If  they  had  been  so  planted, 
would  have  produced  to  plaintiff  a  net  In- 
come In  the  amount  last  above  stated. 

[2]  We  have  no  doubt  that  the  law  permits 
the  recovery  of  the  latter  item  of  damages, 
and,  under  the  familiar  rule,  where  the  evi- 
dence Is  not  brought  up,  we  must  assume 
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ttiat  Uwra  was  ample  evidence  to  aaataln  tbe 
dedskm  as  made  by  tbe  court 

[S]  We  cannot  agree  with  appellant's  coon- 
ad  In  tbe  argument  that  no  damages  other 
than  those  which  ta31  within  the  measure 
provided  bj  section  3307.  CUvfl  Code,  jaay 
be  recovered.  Tbe  damages  therein  spedfled 
are  general  damages  which  are  recoverable 
under  general  allegations  of  damage.  There 
may  be  special  damages  also,  such  as  are 
the  natural  consequence  c£  the  detrimental 
acts  complained  of,  and  these  may  always 
be  recovered  under  proper  pleadings  and  evi- 
dence. Stevenson  v:  Smith,  28  Cal.  103,  87 
Am.  Dec  107;  Morris  v.  Allen,  17  Cal.  ^p. 
684,  121  Pac  890;  Moore  v.  Ptedericks,  24 
CaL  Ak>.  S38,  141  Pac.  1049.  OAese  cases 
announce  the  general  rule  as  we  have  stated 
It  That  such  special  damages  are  not  specu- 
lative and  too  remote  to  be  susceptible  of 
legal  proof  la  now  well  settled. 

[4]  As  to  the  first  Item  of  damages,  to  wit, 
that  referring  to  the  tait  paid  on  tbe  ir- 
rigation ditch,  we  tall  to  find  suffldent  In  the 
findings  to  sustain  the  judgment  for  the  re- 
covery of  that  amount.  By  the  findings  it 
appears  that  Uie  ditch  charge  was  collectable 
whetber  tbe  water  was  used  or  not  and  there 
are  no  facts  found  which  show  bow  or  In 
what  manner  plaintiff  would  hare  derived 
a  profit  bad  he  been  able  to  use  the  ditch. 

It  is  ordered  that  the  judgm^t  be  modified 
by  deducting  therefrom  the  sum  of  $118. 
As  so  modified  the  Judgment  Is  affirmed;  the 
refl|>ectlTe  parties  to  bear  their  own  costs. 

We  ooncur:  GONBET,  P.  J.;  SHAW.  J. 


RO&EN  V.  DAWSON  St  aL    (CW.  3302.) 

(District  Court  of  Appeal,  Second  District 
Division  1,  CaUfoniia.  Dec  2,  1820.  Hear- 
ing Denied  by  Snpreme  Court  Jan.  31, 1021.) 

1.  Appeal  aa4  error  «s>93l(8)— Presumptios 
la  view  of  flwUas*  that  varlatloa  in  size  of 
wlsriows  ■aaafaotttre4  was  aegilglble. 

Id  an  action  for  tbe  value  of  materiala  used 
in  manufacturiDg  and  InBtalling  windowa  and 
aasbes,  deapite  findings  that  the  windows  were 
in  part  larger  than  provided  in  the  written 
contract,  in  view  of  a  further  finding  tliat  they 
were  and  are  workmanlike  and  pursuant  to  and 
in  conformity  with  the  spedfications  and  eon- 
tract  between  the  parties.  It  will  be  presumed 
tiiat  tiie  variation  in  nae  ms  negUgitde,  and 
that  the  articles  as  mannfaetured  were  in  sub- 
stantial compliance  with  the  contra.ct 

2.  Ceatraeto  «=>332(4)— Plalatlff  bold  aet  re- 
paired  to  alleie  work  waa  deae  te  aatitfae- 
tlSB  at  defaRdaaL 

Where  plalntUf,  suing  for  x&annfactnrinff 
and  it»Ttf^^"g  windows  and  sashes,  alleged  per- 
fdnaann  of  all  cendlttona  demanded  1^  the 
qtedficatlons  affecting  the  worll  up  to  the 
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point  where  he  was  stopped.  It  was  not  neces- 
sary that  he  further  allege  that  the  work  was 
done  to  the  satisfaction  of  the  arcUtect  and 
owner  of  the  bnOding,  as  one  term  of  his 

contract  provided. 

Appeal  from  Superior  Court  Los  Angeles 
County;  Russ  Avery,  Judge. 

Action  by  J.  Rosen,  doing  business  as  tbe 
J.  Rosen  Oornlce  Works,  against  John  B. 
Dawson  and  layman  Farwell.  From  Judgment 
for  plnintUf,  defendants  aiv>eal.  Affirmed. 

J.  H.  Allen,  of  "Loa  Angeles,  for  appellants. 
E.  T.  Bosenkranz.  of  Los  Angeles,  for  re- 
sptmdCTt 

JAMES,  J.  Defendants  have  appealed 
from  a  Judgment  entered  In  favor  of  plain- 
tiff. Tbe  action  was  to  recover  the  value  of 
materials  used  and  a  profit  which  would 
have  accrued  to  plaintiff  had  he  been  per- 
mitted to  complete  performance  under  a  con- 
tract made  with  defendants  whereunder 
plaintiff  waa  to  ctmstruct  and  install  certain 
windows  and  metal  sash.  The  findings  were 
in  favor  of  plaintiff  upon  all  issues  tendered 
by  his  complaint.  Defendants  in  tbeir  an- 
swer, among  other  matters  of  denial,  asserted 
that  the  windows  and  sash  were  not  as  con- 
tracted for.  It  la  their  claim  that  the  find- 
ings of  the  court  sustain  their  contention 
as  to  this  issue,  and  that  the  Judgment, 
therefore,  is  not  supported  by  the  facts  found. 
The  appeal  is  presented  upon  the  Jndgm^t 
roll  alone,  under  which  we  must  assume  that 
there  was  ample  evidence  to  warrant  the 
findings  as  made.  The  finding  invc^ved  in 
the  particular  contention  of  appellants  is  as 
follows: 

"(S)  That  said  windows  in  part  were  latter 
in  sixe  than  provided  in  said  contract;  that 
said  change  was  made  at  the  request  of  de- 
fendants; that  said  labor  and  material  fur- 
nished and  said  windows  and  caaementa  were 
and  are  workmanlike  and  pursuant  to.  and  in 
conformity  with,  the^  details,  specifications, 
agreements,  and  contract  between  plaintiff 
and  defendants." 

[1  ]  When  counsel  for  appellants  argues  that 
the  findings  show  such  a  change  of  the  con- 
tractual terms  as  to  make  a  new  contract 
which  would  be  volA  unless  expressed  in 
writing,  he  leaves  out  of  account  tbe  settled 
rule  as  to  the  preaumptlcms  which  attend  a 
trial  court's  findings  where  the  evidence  is 
not  brought  up.  Notwithstanding  that  the 
findings  are  that  the  windows  were  in  part 
larger  than  provided  in  the  contract,  in 
view  of  tbe  further  finding  that  they  "were 
and  are  workmanlike  and  pursuant  to,  and 
in  conformity  with,  the  details,  specifica- 
tions, agreements,  and  contract  between 
plaintiff  and  defendants,"  it  will  be  presum- 
ed that  the  variation  in  tbe  size  was  negli- 
gible^ and  that  the  articles  as  manufactured 
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were  In  mbetantlal  compUanoe  viOi  the  con- 
tract 

[2]  Plaintiff  alleged  In  his  conDplalnt,  and 
the  oonrt  found,  that  he  wag  iireYanted  from 
folly  perfonnlDg  his  contract  by  reason  of 
notification  being  given  him  by  defendants 
to  cease  work  thereunder,  and  that  he  did  so 
cease  work  after  commnnlcatlng  his  protest 
to  defendants.  He  alleged  performance  of 
all  oondltloos  demanded  by  the  specifications 
affecting  the  work,  up  to  the  point  where  he 
was  sti^ped.  Under  such  a  state  of  facts  It 
was  not  necessary  that  he  further  allege 
that  the  work  was  done  to  the  satisfaction 
of  the  architect  and  owner,  as  one  term  of 
the  contract  provided. 

The  Judgment  Is  affirmed. 

We  concur:  CX)NRBIT,  P.  J. ;  SHAW,  J. 


GUGLIEMETTI  «t  ax.  v.  QRAHAM  «t  al. 

(Civ.  3321.) 

(District  Conrt  of  Appeal,  Second  District, 
Division  1,  California.  Dec.  3,  1920.  Hear- 
ing Denied  by  Supreme  Court  Jan.  31,  1921.) 

1.  Imrasee  «=3>IS6(f)— Uirisr  oontraot  «f  Is- 
sanuoe  of  autoaebile  atsga  Hie,  laasrar 
was  proper  party  to  iamaaa  aaUon. 

'  A  contract,  insuring  a  company  operating 
an  automobile  stage  line,  conatraed  as  creat- 
ing a  primary  liability  against  the  iDsurec  in 
favor  of  persoDS  whose  property  was  injured 
or  damaged,  and  not  a  mere  contract  indem- 
nifying owQer  from  loss  paid,  bo  that  insure! 
was  a  proper  party  to  damage  action  against 
driver. 

2.  Compromise  and  settlement  «=»23(3)— Evi- 
dence held  not  to  show  damages  fer  killing 
cattle  bad  been  settled  prior  to  action. 

In  an  action  for  loss  of  cows  killed  by 
an  automobile  stage,  evidence.  Including  that 
of  plaintifTs  payment  for  injuries  to  the  auto- 
mobile made  in  Ignorance  of  bia  rights,  held 
not  to  show  that  plalntiiFa  claim  had  been 
fully  adjusted  and  settled  prior  to  aetaon. 

Appeal  from  Superior  CSourt,  San  Diego 
County ;  S.  M.  Marsh,  Judgb 

Action  by  T.  GugUemetti  and  wife  against 
Charles  H.  Graham  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeaL  Af- 
firmed. 

Duke  Stone,  of  Los  Angeles,  for  appeHanta. 
J.  E.  SUckney  and  H.  w.  Scheld,  both  of 

San  Diego,  for  respondents. 

JAMES,  J.  Defendants  appeal  from  a 
jadgmcnt  ^tered  against  them.  The  action 
was  for  damages  alleged  to  have  been  suf- 
fered by  the  plalntlCTs  by  reason  of  the  kill- 
ing of  two  cows.  The  cows  were  struck  by 
an  automoMle  stage  driven  by  defendant 


Graham  and  owned  by  the  ITnlted  Stages. 
The  defradant  Western  Indemnity  Company 
Is  sned  because  of  Its  alleged  liability  on  an 
undertaking  given.  The  undertaking  men- 
tloned  was  one  general  in  form  and  tiiat  com- 
monly in  use.  and  made  for  the  purpose  of 
insuring  automobile  carriers  against  loss  by 
reason  of  damage  caused  by  the  operatlm 
of  their  vehicles. 

[t]  The  principal  point  argued  by  the  ap- 
pellant is  that  there  was  a  misjoinder  of 
parties  defendant,  particularly  that  the  sure- 
ty company  by  Its  undertaking  only  agreed 
to  respond  after  judgment  against  the  In- 
sured ;  in  other  words,  that  the  contrart  was 
one  of  insurance  a^Inst  loss,  and  not  one  to 
Indemnify  against  liability.  It  Is  true  that 
the  contract  of  insurance,  In  so  far  as  its 
terms  directly  fix  the  liability  of  the  insurer 
toward  the  insured,  does  bear  the  general 
character  of  a  contract  of  Insurance  against 
loss,  rather  than  one  to  Indemnify  against 
liabitity.  However,  there  are  two  clauses  In 
the  contract  which  further  ext^d  the  obliga- 
tlons  of  the  insurer.  It  provided.  In  part, 
that— 

•  •  This  policy  otherwise  to  aU  'tn 
warranties,  terms,  conditions  and  provisions  not 
conflicting  herewith,  is  hereby  extended  to  in- 
demnify the  assured  against  loss  arising  from 
the  liability  imposed  by  law  for  damage  on 
aocoant  of  injury  to  or  destruction  of  prop- 
erty of  any  or  every  description  (proper^  of 
the  assured  or  property  of  others  while  in 
charge  of  the  assured  or  the  asanred'i  em- 
ployees excepted)  resulting  from  any  accident 
due  to  the  ownership,  maintenance  or  use  of 
any  automobile  enumerated  and  described 
herein.  ♦  •  ♦  This  policy  will  inure  to  and 
be  the  benefit  and  protection  of  any  one  wfao 
shall  sustain  any  damage  or  injury,  or  to  the 
heirs,  personal  representatives,  administrators, 
executors  or  assigns  of.  any  such  person  who 
may  be  so  damaged  or  injured  or  sufiEer  death 
by  reason  of  negligence  or  misconduct  on  the 
part  of  the  driver  or  operator  of  the  automo- 
bUe.  •  • 

The  latter  clat»e,  we  think,  la  plainly  in- 
tended to  create  a  primary  liability  against 
the  Insurer  in  favor  of  persons  Injured  oif 
damaged.  While  the  general  terms  of  the 
contract  are  as  we  have  characterised  them, 
to  wit,  a  contract  to  indemnify  the  insured 
against  loss,  the  term  last  quoted  Imports  a 
condition  and  agreement  that,  so  far  as  other 
persons  are  concerned,  the  obUgati<ms  of  the 
policy  are  available  where  such  persons  have 
sustained  "damage  or  injury."  Necessarily, 
then,  a  cause  of  action  would  arise  whenever 
the  damage  accrued,  regardless  ot  whether 
action  had  been  brought  against  the  insured 
to  enforce  collection  of  the  same.  That  the 
surety  company  may  be  joined  as  defendant 
in  an  action  to  recover  damages  ythete  the 
policy  Is  condltl<med  similarly  to  that  in- 
volve here  1b  held  in  Mllllron  t.  Dlttman  et 
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aL,  180  CaL  443.  181  Fac.  779.  For  the  rea- 
sons stated,  uo  error  was  committed  by  the 
court  In  overraliug  the  demurrer  of  defend- 
ants and  doiying  thelc  motion  for  judgment 
of  nonsuit. 

[2]  Further  c<aitaition  Is  made  that  the 
evidence  does  not  sustain  the  findings  of  the 
court,  in  that  the  evidence  shows  that  the 
claim  of  plaintiffs  was  fuUy  adjusted  and 
settled  with  the  de£endant  United  Stages 
prior  to  the  commencement  of  this  action. 
We  think  the  evidence  does  support  the  find- 
ings of  the  court  It  appears  that  Immediately 
aftw  the  cows  of  the  plaintifCs  were  killed, 
plaintiffs  were  called  to  the  f»fice  of  the 
stage  company,  and  there  defendant  Qraham 
insisted  that  they  should  pay  him  for  the 
damage  done  to  the  automobile  when  It  collid- 
ed vrltb  the  cows.  By  the  testimony  of  i^in- 
tiff  T.  GagUemettl  it  appears  that  he  protest- 
ed against  maldng  any  paymmt,  and  Insisted 
tttat  he  was  damaged  through  the  act  of  Gra- 
ham, and  that  his  cows  were  worth  $300 
each.  He  testified  that  Graham  threatened 
to  have  Mm  arrested  xmless  he  paid  for  the 
damage  done  to  the  machine;  that  Graham 
said.  "I  will  sue  you;  I  will  have  you  arrest- 
ed;" and  that  plaintiff  replied: 

"An  right.  Tou  win  have  me  arrested,  and 
I  wHI  pay  yon  for  the  fixing  of  the  machine, 
and  yon  win  pay  for  the  cows.  'WeD,'  he 
Bays,  'I  got  nothing,  I  got  |10,000  insurance  on 
that  maddne.'  he  sayi*  *uid  the  Indemnity 
company/  he  taya,  'is  good  for  it*" 
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The  upshot  of  the  matter  was  that  the 
plaintiffs  paid  to  Graham  $ie2.B0  In  setQe- 
ment  of  the  bill  for  damage  to  die  machine 
and  immediately  brought  this  action  to  re- 
cover the  value  of  the  cows.  It  la  easily  In- 
ferable from  the  testimony  of  this  plaintiff 
that  he  was  ignorant  as  to  whether  there 
was  any  reciprocal  liability,  and  that  when 
he  paid  to  Graham  the  money  he  did  bo 
without  any  Intention  or  understanding 
that  he  was  waiving  bis  right  to  claim  dam- 
ages for  the  loss  of  the  cows.  The  cows  were 
killed  through  the  negligence  of  the  defend- 
ant stage  company  and  its  driver.  Of  course, 
Graham  possessed  no  claim  against  the  plain- 
tiffs capable  of  enforcement,  and  collection  of 
the  money  from  the  plaintiffs  by  Graham 
was  without  legal  right.  The  evidence  as  to 
the  payment  of  this  money  by  the  plaintiffs 
to  Graham  could  have  no  effect  exc^t  as  a 
circumstance  tending  to  show  an  admission 
of  neglect  on  the  part  of  the  plaintiffs  In 
permitting  the  cows  to  get  In  the  way  of  the 
automobile;  However,  the  court  has  deter- 
mined that  there  was  no  negligence  in  that 
regard  Imputable  to  the  plaintiffs,  and  that 
finding,  in  view  of  the  evidence  presented 
must  be  taken  aa  conclusive. 

The  Judgment  Ut  affirmed. 

We  concur :  CONHBY,  P.  J. ;  SHAW,  J. 


RIORDAN  V,  ZUBE  et  aL 
(Civ.  3475,  L,  A.  5244.) 

(IMstrict  Oourt  of  Appeal,  Fint  District,  Divi- 
sion %  OaUf<Mniia.  Nor.  1920.  Hearing 
Denied      Supreme  Court  Jan.  18,1821.) 

I.  Judimest  timOl  Clerit  onld   net  enter 
.Iidgnent  on  default  lo  aotion  to  sat  aside 
Judgneat  of  Juatleo  court. 
In  an  action  m  Hie  saperior  court  to  set 
aside  a  judgment  of  a  jostice  court  and  to  re- 
strain Its  enforcement,  not  being  one  arising 
on  contra(*t  for  the  recovery  of  money  or  dam- 
ages only,  clerk  was  without  power  to  enter 
any  judgment  on  defmdant's  dtiCault,  hut  plain- 
tiff should  have  applied  to  the  court  for  the 
relief  demanded. 


2.  Army  aad  navy  «=:>34— Moratoriohi  Act  did 
not  divest  JnsUoe  oourt  of  Jurlsdlotlos  lo  aa- 
l«wful  detalnnr. 

Justicea'  coQrts  are  eonrts  of  the  state  and 
find  life  and  power  in  the  acts  of  the  L^al&- 
ture,  and  the  Moratorinm  Act  (U.  S.  Gomp.  Ht, 
1618,  Oomp.  St  Ann.  Supp.  IfilS,  U  8078U»- 
3078^89}  did  not  divest  such  courts  of  juris- 
diction of  actions  in  unlawful  detainer  where 
the  premises  were  occupied  by  dependents  of 
soldiers  or  sailors  in  military  service. 

3.  Amy  and  aavy  «=334— Moratorlufa  Act 
does  not  ehaBoa  Jurlsdlotloa  of  any  court. 

The  Moratorium  Act  (U.  S.  Gomp.  St.  'l»13. 
Oomp.  St  Ann.  Supp.  1»19.  »  3078^- 
8078^88)  relating  to  unlawful  detainer  where 
premises  were  occupied  by  dependents  of  sol- 
diers or  sailors,  does  not  change  the  jarisdiL*- 
t'on  of  any  court  which  is  created  under  state 
authority;  the  provisions  of  the  act  being 
TunAe  applicable  to  all  courts  of  competent  ju- 
risdiction, whether  created  hw  Congress  or  the 
various  states. 

4.  Army  and  aavy  «=»34--8eldIer  or  sailor 
■ot  entlHed  in  equitable  action  to  have  Judg* 
meat  In  Justice  court  set  aside. 

Defendant  in  unlawful  detainer  against  de- 
pendents of  soldiers  or  sailors  in  military  serv- 
ice had  no  tight  to  an  equitable  action  to  set 
af^e  a  justice's  judgment  in  favor  of  plaintiff 
which  was  vaUd  on  its  face,  where  no  appeal 
was  taken,  notwithstanding  the  Moratorinm 
Act  (U.  S.  Comp.  St.  1»18,  Oomp.  St  Ann. 
Supp.  1919,  S$  8078%a-3078%a8), 

On  Hearing  in  Supreme  Oourt 

5.  Appeal  and  error  «=>I02,  113(3)  —  Ordert 
setting  aside  defanit  and  tnstalainfl  demurw 
rer»  held  not  appealable. 

Orders  setting  aside  default  of  defendants 
and  sustaining  demurrers  to  complaint  without 
leave  to  amend  were  not  appealable. 

6.  Appeal  and  error  ^=»l  12— Appeal  Ilea  from 
void  Judgment- 

An  appeal  wiU  Ue  from  a  void' judgment 

Appeal  from  Superior  Court  Los  Angeles 
County;  Dana  R.  WeUer,  Judge. 

Action  by  Daniel  Blordan  against  E.  B, 
Zube  and  Benjamin  C.  Strang,  Justice  of  the 
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Peace.  From  orders  setting  aside  a  defaalt 
of  the  defendants  and  sustaining  defendants' 
demnrrera  without  leave  to  ani«td,  plaintiff 
appeala  Appeal  dismissed  In  the  District 
Ooort'  of  Appeal,  and  hearing  d^ed  in  Sa- 
preme  Court 

DaDfd  Rlordan,  of  Pasadma,  In  pro.  per. 
Wilton  W.  Webster  and  Leonard  Xj.  RIc* 
cardl,  both  of  Pasadena,  for  respondaits. 

NOUBSF,  J.  Plaintiff  and  ai^lant  com* 
menced  an  action  in  the  superior  court  to  set 
aside  a  Judgment  of  the  justice's  court  and  to 
restrain  its  oiforcement  He  named  as  de- 
fendants the  Justice  of  the  peace  who  had 
tried  the  case  In  the  justice's  court  and  the 
plaintiff  In  that  action.  Tlielr  demurrers  to 
plaintifl's  complaint  -were  sostaiued.  Plain- 
tiff was  glvai  ten  days  to  amend  and  the 
d^endants  were  given  five  days  thereafter 
to  plead  to  the  amended  complaint.  Within 
due  time  plaintiff  filed  his  amended  com- 
plaint The  defendants  failed  to  plead  within 
the  five  days  allowed,  and  upon  application 
of  the  plaintiff  the  clerk  of  the  court  entered 
their  default  Within  three  days  thereafter 
the  defendants  moved  to  set  aside  the  default 
upon  a  showing  of  Inadvertence  and  mlBCon- 
ceptlon  of  the  order,  and  after  a  full  hearing 
the  court  granted  the  motion.  Thereafter  de- 
fendants* demurrers  to  the  amended  com- 
plaint were  sustained  without  leave  to  anrend. 
Plaintiff  appeals  from  these  two  orders,  the 
one  setting  aside  the  default  of  the  defend- 
ants and  the  other  sustaining  defendants' 
demurrers  without  leave  to  amend. 

[1]  Neither  order  is  aw»ealable.  The  rec- 
ord does  not  disclose  that  any  judgment  was 
entered  either  for  the  plaintiff  following  the 
default  or  for  the  defendants  following  the 
order  sustaining  their  demurrers.  It  Is  ar- 
gued by  appellant  in  his  brief  that,  following 
the  entry  of  the  default,  the  clerk  entered 
judgment  in  his  favor.  But,  even  If  this  were 
80,  the  judgment  would  have  been  a  nullity, 
because,  the  action  not  being  one  arising  up- 
on contract  for  the  recovery  of  money  or 
damages  only,  the  clerk  was  without  power  to 
enter  any  judgment,  but  plaintiff  should  have 
applied  to  the  court  for  the  relief  demanded. 

[2, 3]  However,  on  the  merits  of  the  appeal, 
the  order  of  the  trial  court  sustaining  the  de- 
murrers wlthont  leave  to  amend  was  clearly 
proper,  because  the  complaint  failed  to  state 
a  cause  of  action  and  could  not  have  been 
amended  to  present  one.  The  relief  was 
sought  from  the  judgment  of  the  Justice's 
court  upon  the  grounds  that  It  was  void  on 
its  face  because  the  act  of  Congress  of  March 
8, 1918,  commonly  known  as  the  "Moratorium 
Act"  (U.  S.  Comp.  St  1918,  Corap.  St  Ann. 
Supp.  1019,  SS  3078Ha-307814ss),  had  divest- 
ed the  Justice's  court  of  Jurisdiction  of  ac- 
tions in  unlawful  detainer  where  the  premises 
were  occupied  by  dependents  of  soldiers  or 
sailors  in  military  service.  The  {dain  answer 


(OaL 

to  this  proposition  la  that  the  Jurisdiction  of 
the  Justice's  court  of  this  state  is  found  in 
the  laws  of  the  state,  and  not  In  the  acts  of 
the  Congress.  Though  not  mentioned  In  the 
C<Histltutlon  as  guch,  the  justices'  courts  are 
courts  of  the  state  of  nnifonn,  l^iongh  limit- 
ed, Jurisdiction.  They  find  their  life  and 
power  in  the  acts  of  the  Legislature,  which  the 
GonstltTitlon  expressly  authorizes  the  Legisla- 
ture to  enact  The  argument  of  appellant 
seems  to  be  that,  as  the  Moratorium  Act  pro- 
hibited the  eviction  of  such  dependents  ex- 
cept upon  leave  of  court,  and  Uiat  as  the  term 
"court"  as  used  in  that  act  was  therein  de- 
fined to  include  "any  court  of  competent  juris- 
diction of  the  United  States,  or  of  any  state, 
whether  or  not  a  court  of  record."  the  appli- 
cation should  have  been  made  to  a  superior 
court,  because  Justices'  courts  are  not  includ- 
ed in  tlie  numeration  of  state  courts  In  the 
state  Gonstltotion.  But  the  Moratorium  Act 
does  not  pretHid  to  diange  the  jurisdiction 
of  any  court  which  is  created  under  state 
authority.  The  provisions  of  that  act  are 
made  applicable  to  all  courts  of  o(»ai;>etent 
Jurisdiction,  whether  created  the  Oongresa 
or  the  various  states. 

[*]  The  justice's  court,  therefore,  had  juris- 
diction to  render  the  judgment,  and  It  was  not 
void  upon  Its  face.  The  execution  was  stay- 
ed for  three  months,  which  was  the  marimum 
period  of  leniency  authorized  by  the  Mora- 
torium Act  Section  800,  subd.  2.  Ai^ellant 
was  thus  given  the  full  {votectton  of  the  law. 
The  justice's  court  having  had  Jurisdiction  of 
both  the  person  and  subject-matter  of  the 
action,  its  judgment  was  valid  upon  its  face. 
Defendant  In  that  case  having  been  given  all 
the  protection  provided  by  the  Moratorium 
Act,  he  had  no  cause  in  equity  to  prevent  the 
execution  of  that  judgment.  On  the  other 
hand,  If  aggrieved  by  the  judgment  In  the 
Justice's  court,  the  statute  gave  him  an  ade- 
quate remedy  by  appeal  to  the  superior  court 
His  failure  to  pursue  that  remedy  does  not 
warrant  an  equitable  action  to  set  aside  the 
Judgment  which  is  valid  on  Its  face. 

For  the  reasons  first  given,  the  appeal  from 
both  orders  Is  dismissed. 

We  concur:  LANGDON,  P.  J.;  BBIT- 
TAIN,  J. 

Opinion  of  Supreme  Court  In  Bank 

Denying  Hearing. 

PEB  CUBTAM.  [5,  BJ  The  application  for 
a  hearing  In  this  court  after  decision  by  the 
District  Court  of  Appeal  of  the  First  Appel- 
late District,  Division  2,  Is  denied,  without 
regard  to  what  Is  said  in  the  opinion  as  to 
the  merits  of  the  case.  The  orders  appealed 
from  were  not  appealable  orders,  and  the 
appeal  was  therefore  properly  dismissed.  It 
should  be  added  that  the  record  does  not 
show  that  any  judgment  was  ever  entered  in 
the  action,  and  further  that  an  appeal  will  He 
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tnm  a  TOld  lodcment.  Sm  Bhrtng  t.  Udi- 
vale  Land  Go,  176  OaL  ISS;  167  f  ac  £76,  and 
cases  ttieretn  dted. 
All  concur. 


WARD  V.  8TIMS0N  at  al.    (ClV.  3445.) 

(IMstriet  Conrt  of  Appeal,  Second  Diatrict, 
Dfrlsloa  1,  Cnlifornla.    Dec.  8,  1920.) 

Wark  aad  labor  «k924(1)— Proof  of  work  ioaft 
■adar  axprass  ooatraet  praelariaa  raeovary  on 
vaaataM  narnit 
In  an  action  for  tbe  reaBonable  valua  of 

Tork  done,  proof  that  a  part  of  tb«  work 

vaa  done  nador  an  express  contract  for  an 

agracd  aom  pradntea  ncotmt- 

Appeal  from  Superior  Court,  Los  Angeles 
Oomitr;  Oharlea  Monroe,  Judge. 

Action  b7  Darld  M.  Ward,  doing  business 
as  the  Ward  Iron  Works,  against  Wlllard  H. 
Btlmson  and  Charles  Wlllard  Stlmson,  co- 
partners, doing  business  as  Wlllard  H.  Stlm- 
Bon  &  Son.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Seversed. 

B.  L.  Horton,  of  Los  Angelea,  for  ai^pel- 
lants. 

Harry  0.  Levey  and  Kemp  &  Olewett,  all 
of  Loa  Angelea,  for  respcoideot 

SHAW,  J.  Action  to  recorer  tbe  reas^Hi- 
abla  value  of  materials  furnished  and  labor 
perttoimed  plaintiff  at  the  special  Instance 
and  request  of  defendants  In  repairing  a 
steam  boUer. 

Jodgment  was  rend»«d  for  plaintiff,  from 
Mileii  defendants  have  appealed. 

It  aniears  without  ctmtradictlon  that,  the 
bdler  being  in  bad  condition,  defendants,  up- 
on an  express  contract,  emjiloyed  plaintiff  to 
repair  the  same,  at  an  agreed  price  of  $124JM>. 
^nie  repairs  called  for  the  welding  np<m  the 
boiler  ot  what  la  twmed  a  Up,  some  4^  or  6 
feet  In  length.  Plaintiff  blmsdf  teatlfled 
Oiat,  while  he  did  not  »comm»d  or  goaran- 
tee  that  snch  repairs  would  prove  successful, 
nevertheless,  as  done,  It  would  have  answer- 
ed ttia  purpose  for  which  the  welding  was 
Intended,  if  the  state  bad  allowed  It  He 
says,  .**!  did  the  work  all  xi^t,  but  the  au- 
thorities would  not  let  It  go that  Is,  after 
the  work  was  completed  as  ordered  by  de- 
fendants,  the  boiler  Inspector  would  not  ac- 
cept it.  Thereupon  jdalntifl,  ta  the  absence 
ot  an  express  contract,  and  as  ordered  by  de- 
fendants, furnished  materials  and  did  other 
vm-fc  In  rqpalring  the  boiler,  f6r  all  of 
which,  Inclndlng  the  welding  of  the  lip  cov- 
ered by  the  express  contract,  be  sued  herein 
to  recover  upon  a  quantum  memlL 

In  ^toise  of  the  action,  the  answer  alleg- 


p.> 

ed:  First,  tb»  maldnK  of  flie  express  vm* 
tract  and  Ibat  the  work  was  d<me  thereunder; 
and,  second,  that  not  only  the  wortc  so  called 
for,  but  all  work  done  by  lAalntlfl,  was  faul- 
ty, imperfect,  and  improperly  done  and  per- 
formed. 

As  we  vieir  the  case,  It  is  unnecessary  to 
CMisider  the  second  defmse  pleaded,  since 
the  judgment  must  be  reversed  w  account 
of  Insufficiency  of  the  evidence  to  support  the 
flndli^  that,  while  the  work  done  under  the 
express  contract,  "was  in  progress  and  be- 
fore the  comi;detion  fliere<Mf  by  plalntlfl,  said 
d^endants  <»rdwed  plaintiff  not  to  complete 
said  work  in  accordance  with  said  agree- 
mmt,  but  ordered  plaintiff  to  do  different 
and  other  work  In  welding  a  patch  In  said 
boiler  In  place  of  extending  and  rdnfOTclng 
the  Up  thereof,  and  that  said  work  was  done 
in  said  manner  upon  the  order  of  said  de- 
fendants through  their  said  agent  and  engi- 
neer, and  not  upon  the  advice  or  recommen- 
dation of  snid  i^aintlff,  and  that  plaintiff 
did  not  warrant  or  guarantee  said  work  In 
any  manner."  That  part  of  the  finding  to 
the  effect  that  the  contract  was  rescinded  be- 
fore its  completion  has  no  sui^ort  In  the 
evidence;  on  the  contrary,  as  stated,  the  tes- 
timony of  plaintiff  himself  shows  that  he 
performed  all  of  the  repair  work  called  for 
by  the  express  contract,  for  which  he  was  to 
receive  the  sum  of  $124.50,  which  vras  the 
measure  of  his  right  to  recover  therefor. 
Gx(»pt  as  to  work  performed  other  than  that 
designated  In  the  contract  and  for  which 
there  was  no  special  arrangement,  he  was 
not,  under  the  evidence,  entitled  to  recover 
the  reasonable  value  thereof.  Since  tbe 
pro<^  made  Show  that  a  part  of  tbe  work 
was  done  under  a  special  contract,  which 
fixed  the  price  to  be  paid  thereto^,  it  nec- 
essarily falls  to  support  the  allegations  on  the 
cMni^int  upon  quantum  meruit  for  the 
work  done  as  a  whole.  In  other  words,  as  so 
often  said,  tbe  probata  and  alle^ta  do  not 
correspond.  CVOonnor  v.  Dlngley,  26  Cal.  11 ; 
Boche  V.  Baldwin,  13S  GaL  622,  65  Paa  460, 
67  Pac.  903,  and  cases  therehi  dted. 

Clearly,  under  the  evidence  offered,  plain- 
tiff's right  to  recover  for  tbe  work  which  he 
fully  performed  under  tbe  special  contract, 
should  be  limited  to  the  amount  specified 
therein.  Tbe  Judgm^t  in  effect  grants  him 
a  recovery  for  the  reasonable  value  thereof, 
which  may  be  greatly  in  excess  of  the  price 
at  which  he  agreed  to  do  the  work. 

Our  conclusion  renders  it  unnecessary  to 
discuss  other  alleged  errors  pertaining  to  tbe 
character  of  the  work  and  rulings  of  tbe 
court  In  admitting  testimony. 

Tb»  judgment  is  reversed. 

We  concur:  OONREY.  P.  J.;  JAMES,  J. 
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HALPHiLL  TUNA  PACKING  CO.  v.  FISH- 
ERMEN'S EXCHANGE  SUBSCRIBERS. 
(Civ.  3443.) 

(DiBtriet  Ooort  of  Aiqiea],  Second  District,  Di- 
Tislon  1.  OaIlf(»iua.  Dee.  1,  1920.  Hear- 
ing Denied  by  Snpreme  Court  Jan.  27, 1921.) 

Insurance  «=»I59— Vessel  held  loat  oatefde  of 
territory  covered  by  policy. 

Under  Gir.  Code,  S§  1638,  1639,  requiring 
Interpretation  of  contracts  to  be  governed  by 
their  plain  langut^-e,  a  policy  insuring  a  ves- 
sel a^dnst  fire  loss  "while  operated  *  *  * 
north  of"  a  certain  island  Aeld  not  to  cover 
the  vessel's  loss  by  fire  while  at  a  core  In  the 
island  near  the  southerly  end  of  its  east  shore; 
for  evidence  of  custom  of  fishermen  in  the 
neighborhood  to  pack  their  fish  at  such  cove  did 
not  show  that  defendant  insurer  ever  construed 
the  phrase  "north  of"  the  island  as  inclusive 
of  the  cove,  or  that  settlements  of  loss  had  been 
made  on  that  basis. 

Appeal  from  Superior  Cknirt,  Los  Angeles 
County ;  J.  P.  Wood,  Judge. 

Action  by  the  Halfhlll  Tuna  Packing  Com- 
pany against  the  Fishermen's  Exchange  Sub- 
scribers. Judgment  for  defendant,  and  plaln- 
tlfC  appeals.  Affirmed. 

Hearing  denied  by  Supreme  Court;  OIney, 
J.,  dtamnting. 

Anderson  &  Anderaon,  of  Los  Angeles,  for 

appellant 

F.  A.  Enlght,  of  Long  Beach,  for  Te«p<nid- 
ent 

CONBET,  P.  J.  Action  to  raoover  on  a 
ptdicy  insuring  property  against  loss  by  fire. 
Judgmeift  in  fftvor  of  the  defendant,  from 
which  Judgment  Uie  plaintiff  appeals.  - 

The  policy  Insured  plalntifTB  boat  against 
loss  by  fire  "while  operated  in  the  Padflc 
Ocean  south  of  Mtmterey  Bay  on  the  north, 
east  of  123  d^ees  west,  and  north  of  San 
Martin  Island  on  the  south."  The  fire  and 
loss  occurred  at  Hassler's  cove,  which  Is 
located  on  the  east  shore  of  San  Martin  Is- 
land and  near  the  southerly  end  of  that  shore. 
Evidence  was  Introduced  to  show  that  Hass- 
ler's cove  Is  the  only  anchorage  west  of  the 
coast  available  for  the  use  of  fishermen  in 
packing  their  catch,  and  that  It  was  the  cus- 
tom of  fishermen  in  the  vicinity  of  San  Mar- 
tin Island  to  anchor  In  that  cove  for  that 
purpose;  that  about  15  of  the  boats  belong- 
ing to  members  of  defendant  association  (of 
whom  the  plaintlfl  was  one)  made  a  practice 
of  fishing  in  the  vicinity  of  that  Island,  and 
all  of  them  used  Hassler's  cove  for  the  pur- 
pcee  of  packing  their  fish. 

Basing  their  argument  upon  these  facts, 
counsel  for  appellant  seek  to  establish  re- 
spondent's liability  by  the  application  of  two 
principles:  I^rst,  that  policies  of  insurance 
are  to  be  liberally  construed  In  fiivor  of  the 


assured;  second,  that  a  policy  of  Insurance 
must  be  construed  with  relation  to  those  e»* 
tabllshed  usages  and  customs  with  reference 
to  which  the  insurance  has  been  issued  and 
which  are  known  to  the  Insurer.  Giving 
full  recognition  to  these  principles,  and  with- 
out discussion  of  the  interesting  decisions  re- 
ferred to  in  the  briefs,  nevertheless  we  think 
that  they  furnish  no  ground  for  reversal  of 
the  Judgmoit  in  tills  eas& 

*^e  language  of  a  contract  Is  to  goveni 
its  Interpretation,  if  the  langoage  is  dear  and 
explicit,  and  does  not  inTtdve  an  absarA^." 
Civ.  Code,  S  1638. 

"When  a  contract  is  reduced  to  writing,  the 
intention  of  the  parties  is  to  be  ascertained 
from  the  writiag  alone,  if  possiUc;  subject, 
however,  to  the  other  proviaioDa  of  tills  title." 
CiT.  Code,  I  1689. 

The  "other  provisions,"  however,  are  not 
applicable  to  clear  and  ezplldt  terms  of  a 
contract  freely  entered  Into  without  any  at- 
tendant circumstances  of  fraud,  mistake,  or 
accident.  The  evidence  to  the  effect  that 
fishermen  In  the  described  neighborhood  were 
accustomed  to  pack  their  fish  at  Hassler's 
cove  is  not  evidence  connected  in  any  way 
with  this  contract  of  Insurance.  No  attanpt 
was  made  X°  show  a  custom  that  for  tbe 
purposes  of  insurance,  or  for  any  purpose,  de- 
fendant association  or  any  of  its  members 
have  ever  construed  the  phrase  "north  ot 
San  Martin  Idand"  as  inclusive  of  Hassler's 
cove,  or  that  settlrauents  of  loss  have  been 
made  on  that  basis.  The  plain  fact  is  that 
the  destruction  of  the  vessel  did  not  occur 
north  of  that  Island,  and  the  conduidon  nec> 
essarily  follows  that  tbe  loss  was  not  covers 
ed  by  the  policy. 

The  judgment  Is  affirmed. 

We  nmcur:  SHAW,  J.;  JAMBS,  3, 


MeCLENAHAN  v.  HOWARD.    (CIV.  3101.) 

(District  Court  of  Appeal,  First  District.  Dl- 
Tiston  1,  California.  Dee.  7,  1920.) 

1.  Insane  persons  €=>9&— Evldenee  held  to  sss- 
taln  finding  alienist's  services  ware  sot  re- 
^aested  by  Incompetent 

Evidence  that  the  only  services  rendered 
by  an  alienist  consisted  in  examining  the  al- 
leged insane  person  at  the  request  of  the  one 
who  bad  instituted  the  insaslty  proceedings 
held  to  sustain  the  trial  court's  findings  that 
plaintiff's  services  were  not  rendered  at  the  re- 
quest of  the  incompetent. 

2.  Insane  persons  «=»7— Insanity  prooeeitiegs 
are  adversary  In  nature. 

Proceedings  to  have  a  person  adjudged  in- 
sane and  incompetent  are  adversary  in  tibab 

nature. 
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S.  IHMU  innon  <uj9B  — Pi—i  raadarlii 
sarvtoM  to  laevnpstMt  wlthoit  raqnest  mmX 
prove  beneflt. 

An  aUenlst  who  ezamiiied  an  incompeteDt 
person  and  testified  to  her  iQcompetenc;  with- 
ont  her  request,  but  at  the  request  of  the  per- 
son instituting  the  proceedings  againirt  her, 
most  prove  that  his  serricofl  were  necessary 
and  bniefidal  to  her,  to  recover  the  reasonable 
Talne  thereof  from  har  estate;  there  being 
no  presumption  that  such  aerrioes  were  either 
naceaaary  w  hanefidaL 

AK>eal  from  Superior  Conrt,  Ban  llateo 
Connty;  John  L.  Hudner,  Jadge. 

Action  by  H.  C.  McClenahan  against  Pran- 
ces S.  Howard,  an  Incompetent  person. 
Judgment  for  plaintiff  for  only  a  snAilI  por- 
tlon  of  the  amount  claimed,  and  plaintiff  ap- 
pettla  Affinned. 

Samuel  U.  Sbortridge,  of  San  FrandKOk 
for  appellant. 

Garret  W.  McBnemey,  o£  San  Frandaoo, 
for  reapoadait. 

"WOOD,  Presiding  Justice  pro  tem.  Plain- 
tiff sought  by  this  action  to  recover  a  sum 
slightly  in  excess  of  $1,800  for  professional 
serrlces  rendered  by  him  as  an  alienist,  to 
and  for  the  defendant,  and  at  ber  request. 
The  trial  Judge  found  that  on  January  8. 
1915,  the  plaintiff  rendered  medical  servlcea 
to  the  defendant  of  the  reasonable  value  of 
$45  at  a  time  when  she  was  unconscious  and 
In  need  of  medical  attention.  The  court  found 
also  that  at  other  times  between  January  8 
and  April  21,  1916,  plalntifl  rendered  profes- 
Blonal  services  as  an  expert  alienist  in  ex- 
amining and  diagnosing  her  mental  condition, 
for  the  purpose  of  advising  her  relatives  of 
such  condition,  and  for  the  further  purpose 
of  testifying  as  an  expert  witness  in  certain 
proceedings  which  were  pending  and  which 
involved  the  question  of  her  sanity  and  her 
mental  cMnpetence. 

The  court  further  found  that  such  services 
■were  not  rendered  at  her  Inatance  or  request 
or  for  ber  use  and  beneflt,  and  were  not  ne<^ 
essary  for  ber  health,  but  that  they  were  ren- 
dered at  the  instance  and  request  of  her  rel- 
atives, and  for  thetr  use  and  beneflt.  A  Judg- 
ment was  awarded  to  the  plaintiff  for  the 
sum  of  $45  only,  and  the  plaintiff  here  assails 
the  sufficiency  of  the  evidence  to  sustain  tht 
findings,  In  denying  him  any  further  relief. 

It  appears  from  the  record  In  the  case  that 
on  January  6,  1015,  the  defendant's  brother 
met  with  a  fatal  Injury ;  and  on  the  follow- 
ing day  she  created  some  kind  of  disturliauce 
at  his  bedside  at  a  private  sanatorium  iu 
San  Francisco  which  resulted  in  her  am>st 
upon  a  charge  of  Insanity  mode  by  Mr.  Mor- 
ris, who  was  the  attorney  for  her  brother  and 
certain  members  of  the  family.  After  being 
takoi  to  the  detentton  hospital,  with  the  ap- 


proval of  tbe  Judge  and  her  tslsaia  abe  was 
removed  to  a  sanatorium  devoted  chiefly  to 
tbe  treatment  of  alndiollc  cases.  In  some 
manner  she  there  obtained  and  Imbibed  a 
large  quantity  of  whlsb?,  and  early  on  the 
morning  of  January  8th  tbe  doctw  In  charge 
informed  aN>eUant  over  tl»  teleiOione  that 
one  of  the  patients  had  drunk  a  large  quanti- 
ty of  whisky  and  was  in  a  precarious  con- 
dition. Plalntifl  went  to  tbe  sanatorium  Im- 
medlatdy  and  there  remained,  rendering  as- 
sistance until  nearly  noon,  and  until  the 
defendant  was  out  of  danger.  It  Is  for  these 
8«TloeB  that  tbe  trial  court  awarded  plain- 
tiff tbe  sum  of  $46,  and  no  objection  is  b«re 
made  to  such  allowance. 

[11  Uptni  bis  return  to  the  office  of  tbe 
sanatorium,  plaintiff  met  a  Mr.  Blxford,  wbo 
ttiid  that  he  was  the  personal  attorney  of 
Miss  Howard  (tbe  defendant),  and  who  In- 
formed plaintiff  tbat  her  mother  was  ill; 
that  be  bad  Inquired  around  for  some  oaa  to 
look  Into  the  case;  that  he  did  not  know 
what  to  do  w  what  his  rights  were  in  the 
matter ;  that  he  had  to  make  some  investlga- 
tlcms;  and  that  his  cousin  or  some  rtiattve 
told  blm  that  plaintiff  could  look  Into  the 
case  and  should  do  so.  In  the  afternoon,  at 
the  suggestion  of  plaintiff,  there  was  a  fami- 
ly gathering  held  at  his  office  In  order  to  get 
Information  and  history  of  defendant's  case 
to  make  the  investigation  as  to  her  mental 
status.  The  attorney  who  made  the  insanity 
charge  was  present  also.  For  the  time  con- 
sumed In  this  consultation  plaintiff  makes  a 
charge  of  $40.  From  thence  on  for  a  period 
covering  68  different  days,  tbe  plaintiff  ren- 
dered services  either  by  observation  of  the 
patient,  consultation  with  her  relatives  and 
friends,  or  In  attendance  upon  the  court, 
which  attendance  and  detentUm  occupied  his 
time  for  parts  of  3  daya 

Some  10  days  or  2  weeks  after  defendant's 
arrest  upw  the  insanity  charge,  her  mother 
arrived  from  the  East  and  commenced  pro- 
ceedings to  have  defendant  adjudged  an  In- 
competent The  petition  was  dismissed  by  the 
superior  court  without  prejudice  on  October 
13,  1016,  after  a  cMitested  hearing.  During 
all  this  time  defendant  was  practically  In 
custody  under  tbe  charge  of  insanity,  but 
shortly  afterward,  at  a  time  not  disclosed, 
that  diarge  was  dismissed.  In  the  following 
year,  on  January  23,  1016,  a  new  proceeding 
was  brought,  which  resulted  in  the  appoint- 
ment of  a  guardian  for  both  the  £>erson  and 
estate  of  Miss  Howard.  This  proceeding  was 
not  contested,  and  the  plalntifl  was  not  a  wl^ 
nees  upon  the  hearing. 

While  at  the  sanatorium  defendant  was  un- 
der the  care  of  two  physicians.  Within  a 
few  days  she  was  removed  to  the  sanatorium 
of  her  own  physician.  Dr.  Ward.  Afterward 
she  was  talten  to  Sau  Mateo,  where  she  was 
attended  by  two  other  physicians.  Plaintiff 
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never  acted  as  ber  physlciaii  at  any  time. 
He  never  prracribed  for  her.  He  did  not 
treat  ber.  The  only  examinations  be  made 
were  by  way  of  observation.  He  refused  to 
consult  with  the  attorneys  for  Kflss  Howard. 
He  defined  to  report  tbe  result  of  his  opinion 
or  tell  them  anything,  unless  Mr.  Morrts,  who 
made  the  Insanity  charge,  Inetmcted  him  so 
to  do.  He  was  a  witness  and  gave  testimony 
against  Miss  Howard  in  tiie  Insanity  charge 
and  the  contested  goardlanshlp  proceedings, 
and  was  csUed  by  the  attorneys  acting 
against  bar. 

The  only  drcumitanceB  referred  to  as  In- 
dicating that  plalnUfl  waa  acting  at  the  re- 
qnest  of  defendant  are:  That  It  does  not  ap* 
pear  that  die  objected  to  the  rendering  of  his 
servlcea,  and  that  once  Jtwt  after  she  went 
to  San  Mateo,  at  ber  reqnoit  over  tbe  tela^ 
phone,  he  took  Itmch  with  her,  ber  slatw, 
brother-in-law  and  two  nudes.  There  Is 
nottilng,  howerer,  to  Indicate  that  slw  had 
knowledge  while  thus  In  custody  uuAer  a 
warrant  of  Insanity  tiiat  any  services  were 
being  rendered  tor  ber  ben^t. 

Under  all  the  drcnmstances  mentioned, 
the  finding  that  tbe  services  were  not  raider- 
ed  at  the  request  of  defendant,  hat  were  ren- 
dered at  Ibe  request  of  her  relatives,  is  not 
wlfliout  support  in  the  evidence. 

[2]  It  is  urged  that  tbe  proceedings  taken 
against  defendant  were  not  adversary  in 
tbelr  nature,  and  also  were  in'ftict  beneficial 
to  ber.  As  to  the  first  proposition  the  au- 
thorities are  to  the  omtrary.  Bvans  t. 
Johnson.  39  W.  Va.  299, 19  S.  E.  623,  23  L  B. 
A.  737,  45  Am.  St.  Bep.  912 ;  Berry  v.  Berry, 
147  Ind.  176,  46  N.  B.  470;  Karoes  v.  John- 
ston, 58  W.  Va.  69S,  52  S.  B.  668;  Jones  v. 
Learned,  17  Colo.  App.  76,  66  Pac.  1071 ;  In 
re  Welch,  108  Wis.  387,  84  N.  W.  650. 

[3]  As  to  the  second  proposition,  In  the 
absence  of  evidence  that  the  servleefl  were 
rendered  at  defendant's  request,  It  devolved 
upon  plalntm  to  prove  that  they  were  bene- 
ficial to  her.  Cases  cited  by  respondent  In 
which  tbe  estates  of  minors,  Idiots,  insane, 
and  persons  bereft  of  reason  by  tbe  sudden 
stroke  of  accident  or  sickness  are  held  liable 
for  necessaries  furnished  In  good  faith  while 
In  that  condition  have  no  application  here, 
for  In  ttiose  cases  a.  recovery  Is  permitted 
upon  the  theory  that  the  services  were  neces- 
sary or  beneficial.  It  was  upon  such  theory 
that  the  trial  }udge  awarded  respondent  the 
reasonable  value  for  such  services  as  he  per- 
formed while  Miss  Howard  was  unconscious. 
We  know  of  no  presumption  that  services 
rendered  In  observation  and  consultation  by 
an  expert  alienist  to  determine  the  mental 
condition  of  a  person  are  either  necessary  or 
beneficial  to  such  person. 

An  examination  of  the  entire  record  falls 
to  indicate  that,  other  than  tbe  time  when 
Miss  Howard  was  unconscloua,  she  ever  re- 


ceived any  medication  or  any  advice  for  her 
physldal  or  mental  wel&re  or  Improvement 
or  for  the  palliation  of  any  of  her  infirmities; 
likewise  Is  the  record  silent  as  to  any  benefit 
to  her  property  because  of  any  act  or  sug- 
gestion of  plaintiff,  either  In  his  Investiga- 
tion to  ascertain  ber  mental  condition,  or 
aft^  his  acQuiremeat  of  the  knowledge  that 
she  was  suffering  from  precocious  dementia 
and  a  deteriorated  mwtal  state. 

If  tiie  s»Ttces  were  not  reodered  at  flw  re* 
quest  of  Miss  Howard  and  wereof  noboieflt 
to  her,  Che  challenged  finding  "that  tbey  were 
for  tbe  nse  and  benefit  of  ber  relative^  was 
Immaterial,  and  not  iwedudldal  to  plaintiff, 

Tb»  Judgment  is  alBrmed. 

We  concur:  SOIBBIOAN,  J.;  BIOHABDS. 

J. 

PEARDON  V.  MARKLEY.   (CW.  2154.) 

(District  Court  of  ^eal.  Third  Dlstriet,  Cal- 
ifornia. Dec.  8,  1920.) 

1.  Vendor  and  purchaser  ^=»44— la  aetlon  for 
resdssloD,  defendant's  represeitationi  will  ke 
presumed  made  la  good  faith. 

Id  an  action  to  rescind  sale  of  land  for  mis- 
take and  failure  of  consideration,  under  Civ. 
Code,  1 1689,  In  the  absence  of  an  express  avtf- 
ment  tiut  defendant's  representation  that  a 
certain  spring  was  on  the  land  was  made  In 
good  faith,  it  will  be  presumed  so  made,  as  dis- 
honesty would  not  be  Imputed. 

2.  Vaador  and  parohaser  «3>I28— FaeU  held 
to  show  a  oaasa  el  aatloi  fer  res<dssloB  for 
niatakfl  as^  fallars  of  eonsideratlon, 

A  complaint  ihowing  that  plaintiff  purchas- 
ed from  defendant  a  stock  ranch,  that  defend- 
ant represented  that  a  valuable  spring  shown 
plaintiff  was  on  the  ranch  and  that  plaintiff  re- 
lied on  tbe  representation  and  would  not  oth- 
erwise have  purchased,  that  shortly  after  tbe 
sale  plaintiff  ascertained  that  the  spring  was 
not  on  the  raCnch,  and  that,  the  place  not  belog 
adapted  to  plalntUTs  use,  he  proceeded  to  re- 
scind, Aeld  to  state  sufficient  facts  to  ^tify 
the  court  granting  a  rescission. 

3.  Vendor  and  porchaser  ®s»37 (2)— Purchaser 
could  rely  upon  vendor's  reprssestatlons  as 
to  sprlag  being  on  his  land. 

A  vendor  Is  presumed  to  know  the  extent  of 
Us  property,  and  purchaser  could  rely  on  his 
representations  as  to  the  lands  inclodinc  a 
spring  pointed  out  on  the  ground,  where  par- 
chaser's  attention  was  not  directed  to  any  fact 
or  circumstance  inconsistent  with  the  represen- 
tation, and  it  is  no  excuse  in  rescission  action 
that  purchaser  by  independent  investigation 
might  have  ascertained  tiie  facts  before  pur- 
chase. 

4.  Vendor  and  purchaser  <$=>44— Evidence  held 
to  show  that  alteged  untrue  representations 
were  made  by  vendor. 

In  purdiaser's  action  for  resdssfon  on  the 
ground  of  mistake  and  failure  of  consideration. 
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in  that  TVndor*!  vqweMntatloii  that  »  eertaia 
BpriBc  waa  an  tiie  land  waa  not  tme,  arldanea 
hM  to  dioir  tliat  andi  nprcaentatlona  w«m  In 
fact  mada  hy  Uie  defendant  to  plaintiff. 

5.  Veador  and  porckasar  4s»ri6— Veador  held 
to  have  waived  foraial  tender  by  piPDbaiar 
aaaUai  to  resolad. 

Where  parcbaser  sonsbt  to  readnd  an  ob- 
jection tiiat  the  puKhae^a  tender  In  otTerinr 
to  gttB  th«  deed  back  was  not  formal  enough 
waa  waived  hj  appellant  vendor'a  failure  to 
apedfy  it  at  the  time,  in  vtew  of  OIt.  Code,  | 
1601,  rdaUng  to  offera  of  performance. 

6.  Vwdor  tMl  parehuar  4b»ll6— Failnra  ta 
■ako  faraial  taader  ea  resoluloa  [maatarlal, 
wbara  K  woiM  aot  have  kaea  aoaeptad, ' 

Where  the  record  ehowa  that  appellant  wonld 
not  have  accepted  any  tender  from  reepondent 
on  reeciseloD,  however  completet  appellant  wai 
not  preioAced  if  reepoadent  plaintiff  ahonld 
hare  proffered  a  deed  to  the  propeity- 

7.  Appaal  aid  omr  «s>l07(<5)— Fiadlag  bold 
aot  ravanlMo  error,  wbara  aot  aaeded  to 
tipport  Jadgmeat. 

A  finding  of  fact,  objected  to  as  ontslde  of 
any  iaane  tendwcd,  may  be  ignored  on  appeal, 
whw9  the  judgment  waa  anffldoitly  aiq>ported 
without  It. 

Appeal  from  Superior  Oonrt;  Ttfba  Ocnmtr; 
B.  P.  McDanl^  Judge. 

2ctloo  by  Jsumi  Faardtm  agalnat  Omrj  C 
MarUey.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

W.  H.  Oarnn,  of  BforyavlUe^  for  appelant 
A.  H.  Hewitt,  of  Tatm  Cttty,  £or  reapond- 
ent 

BURNETTT,  J.  The  action  was  for  reeds- 
sion  on  Qie  ground  oC  mistake  and  fiftllnre  of 
eonsIderatloD,  and  plaintiff  prevailed  In  the 
court  below. 

After  alleging  that  plaintiff  desired  to  pur- 
chase a  tract  of  land  for  gradng  purposes, 
and  entered  Into  negotiations  with  defendant 
to  buy  160  acres— describing  It— the  com- 
plaint proceeds; 

"And  thereupon  at  defendant**  reijaest  plain- 
tiff went  to  the  vldnlty  of  said  land,  and  de- 
fendant pointed  out  to  plaintiff  a  tract  of  land 
adjoining  said  land  above  described,  upon  which 
there  waa  and  is  a  Bpring  of  living  water  flow- 
ing each  and  every  year  not  less  than  five  Inch- 
es measured  onder  a  four-inch  pressure  during 
the  dry  aeaaon  of  each  and  every  yea^  and  de- 
fendant then  and  there  positively  stated  to 
piBtntWP  that  said  land  so  pointed  out,  con- 
taining said  ^ring  aforesaid,  was  the  land 
above  described  and  was  the  land  then  owned 
by  defendant.  Plaintiff  bad  no  means  of  know- 
ing the  location  of  defeudant'e  said  lands,  oth- 
er than  said  informatitin  imparted  to  him  by 
defendaut  as  aforesaid.  And  thereafter,  on  the 
9th  day  of  July,  IftlT,  and  relying  entirdy  upon 
said  atatement  made  by  defendaut  as  afore- 
said, and  solely  because  thereof,  plaintiff  did 
purchaae  said  lands  and  premises  above  describ- 


ed from  dtfendaat,  and  did  nedva  the  deed 

therefor,  and  did  then  and  there  on  said  date 
laat  named  pay  to  defendant  for  said  lauds  and 
premises  the  sum  of  $1,600,  fuUy  believing  that 
the  said  lands  and  premisea  pointed  out  to 
plaintiff  as  aforesaid  contained  nld  vrlng  of 
living  water. 

"Said  lauds  were  purchased  by  plaintiff  solely 
for  giaaing  purpoaea  and  without  living  water 
thareoB  plaintiff  would  not  have  purchased  said 
lands.  After  the  purchase  of  said  lands  plain- 
tiff continued  to  bdieve  they  were  the  identi- 
cal lands  pointed  out  to  him  as  aforesaid,  and 
coutlnned  in  such  belief  until  on  or  about  the 
12th  of  January,  1018,  when  *  *  *  for  the 
first  time  he  learned  that  the  lands  and  premia- 
es  pointed  out  to  him  by  defendant  as  afore- 
said were  not  the  lands  above  described,  and 
were  not  the  lands  which  he  believed  he  pur- 
chased at  the  time  of  the  execution  of  said  deed 
atoreaaid,  but  were  lands  adjoining  the  same; 
and  he  then 'and  there  learned  that  the  lands 
hereinbefore  mentioned  and  which  were  describ- 
ed in  and  granted  by  said  deed  aforesaid,  did 
not  and  do  not  contahi  any  spring  or  any  living 
water  at  all,  and  as  a  matter  of  fact  during  the 
dry  season  of  each  and  every  year  said  landa 
above  described  are  entirely  dry,  devoid  of  liv- 
ing water,  and  entirely  unfit  for  grazing  or  any 
otLer  useful  pnxposes  and  of  no  value  to  plain- 
tiff, and  of  very  Uttie,  U  any  valne  at  alL'* 

Then  follows  an  allegation  that  after  said 
discovery  plaintiff  offered  to  retzanafer  the 
properQr  to  defendant  and  demanded  a  retnm 
of  the  91,600  paid  aa  aforesaid. 

[1,  2]  A  general  demurrer  to  the  complaint 
was  interposed  and  ovwruled.  It  was  sub- 
mitted without  argument.  JProbably  appel- 
lant had  llttie  faith  in  his  position,  or  he 
would  have  tried  to  convince  the  court  that 
there  was  merit  In  the  demnrrw.  He  has 
appar^Uy  acquired  more  confidence,  afi  be 
makes  in  this  court  elaborate  contention  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion. His  attack,  however,  la  based  upon  the 
hypothesis  that  plaintiff  sought  relief  on  the 
ground  of  fraud,  and  the  burden  of  appel- 
lant's criticism  is  that  the  complaint  is  fa- 
tally defective,  because  there  is  no  allegation 
tbnt  the  representation  was  made  with 
knowledge  that  It  was  false  or  that  there  was 
an  Intent  to  deceive.  No  doubt,  appellant  la 
right  in  bis  theory  of  the  material  averments 
of  a  complaint  to  set  aside  a  transaction  for 
the  reason  that  it  has  been  induced  try  fraud. 
But  respondent  bases  his  action  upon  the 
ground  of  mistake  and  failure  of  considera- 
tion. It  is  really  an  action  under  section 
1689  of  the  Civil  Code  for  rescission,  provid- 
ing that — 

"A  party  to  a  contract  may  rescind  the  same. 
•  •  •  1.  If  the  consent  of  the  party  rescind- 
ing •  *  *  was  given  by  mistake.  •  •  •  2. 
If,  through  the  fault  of  the  party  aa  to  whom 
be  rescinds,  the  cousideratioa  for  hia  obligation 
fails,  in  whola  or  in  part." 

The  allegations  of  the  complaint  are  suflt- 
clent  to  show  the  existence  of  these  two  con- 
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ditloDS.  The  pleading  might  have  been  more 
explicit  as  to  the  material  mistake  that  was 
made.  Bat»  In  the  absence  of  an  express 
averment  that  the  representation  as  to  the 
spring  was  made  in  good  faith,  such  would 
be  the  presumption,  as  dishonesty  would  not 
be  imputed  to  the  defendant  That  plaintiff 
was  materially  misled  by  the  statement  of 
defendant  does  very  dearly  appear,  and  that 
an  Important  part  of  the  consideration  for 
the  purchase  was  the  transfer  of  the  spring 
does  not  admit  of  doubt.  The  case  made  by 
the  complaint  is  substantially  this :  Plaintiff 
negotiated  with  defendant  for  the  purchase 
of  a  stock  ranch;  defendant  represented  that 
a  certain  valuable  spring  was  a  part  of  said 
ranch ;  plainttfF  relied  upon  said  representa- 
tion,  and  would  not  have  purcliased  the  prop- 
erty without  said  spring ;  shortly  after  the 
sale  plaintiff  ascertained  that  defendant  did 
Slot  own  the  spring,  and,  the  place  not  being 
adapted  to  his  use  without  said  water,  he 
immediately  proceeded  to  rescind  the  con- 
tract. Such  facts  ought  to  be  sufficient  to 
Justify  a  court  in  granting  rell^  and  we  have 
no  doubt  they  are.  Similar  cases  have  been 
passed  upon  by  the  courts,  and  we  may  refer 
to  two  of  these. 

In  Johnson  v.  Withers.  9  Cal.  App.  S2,  98 
Pac.  42,  It  was  held  that  a  contract  to  sell 
and  purdiase  mineral  land  may  be  rescinded 
hy  the  purchasor  and  a  deposit  recovered 
back  prmnptly  upon  the  Ciacovery  of  a  ma- 
terial mistake  of  fact  as  to  the  quantity  of 
mineral  In  place ;  Qie  mistake  having  ajrlsen 
from  a  wroi^  calculation  of  an  expert  The 
court  said: 

"Plaintiffs  dealt  with  defendaDts  upon  the 
truth  of  this  Btatement  and  it  was  incorrect  It 
was  the  one  estimate  of  quantity,  the  one  con- 
crete fact  upon  which  they  relied  in  making 
the  pnrdiase.  It  was  such  a  mutual  mistake  as 
courts  of  equity  will  relieve  from." 

In  Taber  v.  Piedmont  Heighte  Bldg.  Co.,  25 
Gal  App.  222,  143  Paa  319,  the  Intending 
purchasers  visited  certain  premises  with  the 
vendor's  agmt  and  indicated  to  the  latter  the 
particular  parcel  they  would  boy  and  also  the 
land  they  did  not  desire  to  purchase,  ahd  up- 
OQ  ills  mlataken  statement  that  the  property 
they  desired  was  lot  No.  35,  they  purchased 
the  lot  bearing  that  nimiber,  when  as  a  mat- 
ter of  fact  It  included  a  jwrtion  of  the  land 
which  they  had  rejected.  It  was  held  that 
the  purchasers  were  entitled  to  rescind  upon 
the  ground  of  mistake. 

[3]  It  is  also  true  that  the  vendee  had  a 
right  to  rely  upon  the  representaUons  of  the 
vendor.  The  latter  waa  presumed  to  know 
the  extent  of  his  property,  and  the  former 
was  not  required  to  make  further  Inquiry  at 
his  peril.  Of  course,  If  it  had  been  aiv«rent 
that  the  spring  was  not  included  within  the 
boundaries  of  the  propf^ed  purchase,  the 
folly  of  the  vendee  in  rejecting  the  testimony 
of  his  owD  aensea  would  prevent  relief;  but 


such  is  not  this  case.  His  Intention  was  not 
directed  to  any  fact  or  drcumstance  incon- 
sistent with  the  representations  of  the  ven- 
dor. It  is  no  excuse  that  the  vendee  an 
independent  investigation  might  have  aseei^ 
talned  that  the  spring  did  not  belong  to  the 
vendor  and  that  it  was  not  included  in  the 
deed  of  conv^nnee. 

In  Quarg  v.  Sch^,  136  Cal.  408,  69  Pac 
96,  the  land  was  described  by  metes  and 
bounds  in  the  contract  of  purchase  and  it 
was  stated  that  it  contained  "about  40  acres 
more  or  less."  It  was  afterward  discovered 
that  there  were  but  twenty-tliree  and  a  half 
acres.  This  discrepancy  led  to  a  suit;  and, 
on  considering  a  similar  question  to  the  one 
before  us,  the  Supreme  Oourt  said: 

"It  is  next  insisted  that  the  defoidant  saw 
the  land  and  inspected  it  before  making  the 
contract,  and  hariog  every  opportunity  to  learn 
of  the  quantity  of  the  land,  be  had  no  right  to 
take  the  word  of  plaintiffs  on  the  qaeefioti  of 
quantity;  in  other  words,  that  the  rule  of  ca- 
veat emptor  applies  to  the  case.  This  conten- 
tion is  not  well  founded;  the  defendant  had  a 
right  to  rely  on  plalntKV  rapreaentatlon  as  to 
the  quantity  of  land.  The  acreage  of  land  Is  a 
thing  that  cannot  be  seen  with  the  eye  at  a 
fiance,  bat  can  only  be  ascertained  with  accura- 
cy by  scientific  measurement,  and  when  a  ven- 
dor  states  to  the  vendee  the  amount  of  land 
in  the  tract  which  is  the  subject  of  the  aale, 
stidi  Tender  will  not  thereafter  be  heard  to 
say  in  a  court  of  equity,  the  vendee  had  no  ri|ftt 
to  believe  him." 

The  same  prlndple  Is  indwBed  In  the  Ta- 
ber  opinion,  supra,  and  by  the  authorities 

generally. 

[4j  Nor  do  we  perceive  any  merit  in  the 
claim  that  the  evidence  la  inauffldoit  to  show 
that  said  representatl<ms  were  made  by  de- 
fendant Herein  it  la  admitted  that  one  3. 
W.  Walker,  a  real  estate  agent,  was  author- 
ized to  represent  the  vraidw  In  the  sal^  and 
It  is  stiffid^t,  for  the  purpose  in  view,  to 
quote  the  following  t^tlmo'ny  of  plalutlff: 

"Q.  Did  Mr.  Walker  show  you  the  land?  A. 
Yes,  sir;  showed  me  the  land.  *  *  *  Q.  Did 
he  show  you  anything  on  the  land,  any  spring, 
anything  of  that  kind?  A.  Yes;  he  showed  me 
the  spring.  Q.  What  did  he  show  you— wliat 
kind  of  spring?  A.  Spring  flowed  about  three 
inches  of  water,  stone  wall  around  it,  about  a 
quarter  of  an  acre  right  on  top  of  the  hill;  they 
call  it  the  high  springs.  Q.  What  did  he  say 
about  th^it  spring?  A.  After  we  got  up  there, 
*  *  *  I  took  a  drink  out  of  it.  I  said,  'Are 
you  sure  of  this  land?'  'Oh,  hell !  yes;  I  know 
all  about  it,  I  sold  this  land  for  Boyer  to  Ur. 
Markley.'  So  he  pointed  out  the  fence,  show- 
ed me  all  around  the  land.  •  •  *  Q.  Never 
mind  that  now;  at  the  time  you  were  there, 
did  he  point  out  the  spring;  if  you  bought  the 
land  you  would  buy  this  spring?  A.  I  says,  *Ia 
this  known  as  the  Blair  Ranch?'  He  says, 
'This  is  the  land  you  are  buying  right  here 
where  tliis  spring  is.*  •  •  ♦  Did  you  spe- 
cially aak  him  if  you  were  buying  that  spring? 
A.  Where  that  spring  was  the  land  was  the 
land  I  was  baying,   Q.  That  is  what  he  toM 
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70D?  A.  Yes,  sir.  Q.  Did  7on  believe  it?  A. 
I  didn't  doubt  his  word;  he  Baid  he  lold  it  be- 
fore." 

It  may  be  added  tliat  It  la  not  an  unfair  In- 
ference from  Walker's  testimony  tbat  sncb 
r^resentatlon  was.  made,  althoiifh  he  mani- 
festly vas  a  witness  rather  hostile  to  plain- 
tur.  Of  course,  he  was  natnrally  anxtons  to 
shield  himself,  and  he  appears  to  have  been 
somewhat  dislugenaons ;  bnt  a  careful  con- 
sideration of  bis  whole  testimony  strengthens 
the  conviction  that  he  represented  to  plaln- 
tUT  that  the  ^rlng  was  a  part  of  the  prop- 
erty to  he  conveyed. 

Another  point  Is  made  as  to  the  Insufflclen- 
17  of  the  evidence  of  rescission.  In  r^er- 
ence  to  this  plalntUf  testified: 

"1  told  Mr.  Markley  I  didn't  set  the  land 
that  Mr.  Walker  sold  to  me;  I  demanded  my 
money  ba<A,  and  I  wookl  give  the  deed  back; 
he  said  we  would  have  to  make  a  sorrey  of  it, 
and  he  kind  of  hnndied  away,  didn't  seem  to 
want  to  talk  on  the  proposition.  I  waited  a 
little  longer,  a  few  daya;  thought  maybe  he 
would  have  a  surrey  made;  but  I  di^'t  see 
BOthing  of  him  coming  around,  so  I  started  the 
suit." 

[B]  To  the  contention  that  the  tender  was 
not  formal  enough  it  is  sufficient  to  say  that 
such  objection  was  waived  by  the  failure  of 
appellant  to  specify  It  at  the  time.  Oiv. 
Code,  1 1501 ;  WlnklerV.  Jerrue,  20  Cal.  App. 
6&5,  129  Pac.  804. 

[8]  Besides,  It  is  entirely  apparent  from  the 
record  that  appellant  would  have  refused  any 
tender,  however  complete.  Appellant  was 
not  prejudiced,  therefore,  if  we  concede  that 
respondent  should  have  profEered  a  deed  of 
the  property.  38  Cyc.  134. 

[7]  Appellant  contends  that  a  certain  finding 
numbered  9  Is  outside  of  any  Issue  tendered 
by  the  complaint.  It  Is,  however,  in  response 
to  an  allegation  made  In  a  separate  defense 
of  the  answer.  Moreover,  It  Is  apparent  that 
It  is  substantially  In  accord  with  the  finding, 
based  upon  the  allegation  of  the  complaint  as 
to  the  representation  made  by  defendant  in 
reference  to  said  SEVlng.  Said  finding  is  as 
follows : 

"And  on  or  abont  the  6th  of  July,  1917,  aaid 
J.  W.  Walker,  acting  for  defendant  and  for  the 
purpose  of  inducing  plaintiff  to  purchase  the 
lands  in  said  deed  hereinabove  described,  took 
plaintiff  upon  the  lands  hereinbefore  described 
snd  also  upon  adjoining  lands.  Both  defendant 
and  his  said  agent,  Walker,  during  all  of  said 
times  were  weD  acqnainted  with  and  knew  the 
lands  actually  owned  by  defendant,  being  the 
landa  hereinbefore  descr&ed;  bnt  Mid  Walker 
did  not  point  out  to  plain^  the  boundaries  of 
the  same. 

"Said  agent,  Walker,  however,  did  take  plain- 
tiff over  a  portion  of  aaid  lands,  and  did  take 
plaintiff  to  the  living  spring  hereinbefore  refer- 
red to,  and  said  agent,  Walker,  did  then  and 
there,  wliile  the  plahitUF  was  at  said  spring,  ex- 


pressly state  to  plaintiff  that  said  spring  was 
on  the  land  owned  by  defendant,  namely,  the 
landa  in  said  deed  and  hereinbefore  described, 
and  which  said  lands  defendant  throi^h  hla  said 
agent  was  then  and  there  endeavoring  to  sell 
to  plaintiff;  and  said  agent.  Walker,  then  and 
there  acting  for  defendant  in  making  said  sale, 
at  the  said  time  he  stood  with  plaintiff  beside 
said  spring  of  living  water,  expressly  stated  to 
plaintiff  that  if  be  (plaintiff)  would  purchase 
the  lands  then  being  offered  to  him  for  sale,  to 
wit,  the  lands  hereinbefore  and  in  said  deed 
described,  he  (plaintiff)  would  also  purchase 
and  own  said  spring  of  living  water,  as  the  same 
was  upon  said  lands." 

Indeed,  the  crltldzed  finding  may  be  en- 
tirely ignored  as  Immaterial;  the  Judgment 
being  sufficiently  supported  without  IL 

We  have  examined  ail  the  points  and  au- 
thorities of  appellant,  but  we  deem  it  unnec* 
essary  to  notice  them  more  spedflcaUy. 

The  judgment  Is  Affirmed. 

We  concur:  PBBWBTT,  Prealdbig  Jnrtice 
pro  tem.;  HART,  J. 


GLASS  V.  BOARD  OF  MEDICAL  EXAMIN- 
ERS OF  CALIFORNIA  at  aL 
(CIV.  3402.) 

(District  Court  of  Appeal,  Second  District,  Di- 
viBion  1,  California.  Dec.  14,  1920.  Hear- 
ing Denied  by  Supreme  Court  Feb.  10, 1921.) 

1.  Physloians  and  surgeons  ®=>2— Statute  con- 
earning  advertising  as  ground  for  ravoklag 
license  held  constitutional. 

St.  191T,  p.  Ill,  S  14,  subd.  3,  providing 
that  the  board  of  medical  examiners  may  re- 
voke tluB  license  of  a  physician  or  surgeon 
advertismg  so  as  to  deceive  the  public  or  im- 
pose upon  credulous  or  ignorant  persona,  and 
be  harmful  or  injurious  to  public  morals  or 
safety,  is  not  unconstitutional  in  that  it  denies 
to  citizens  the  equal  protection  of  the  law  and 
is  class  legislation. 

2.  Statutes  «=s»47— Statute  permitting  revoca- 
tion ef  license  hsld  not  void  as  uncertain. 

State  Medical  Practice  Act,  §  14,  subd.  8, 
defining  as  unprofessional  conduct  for  which  a 
license  might  be  revoked,  all  advertising  of 
medical  business  wliich  is  intended  or  has  a 
tendency  to  deceive  the  public  or  impose  on 
credulous  or  ignorant  persons,  and  so  be  harm- 
ful and  injurious  to  public  morals  or  safety,  is 
not  so  uncertain  and  indefinite  that  it  is  void 
and  fails  to  confer  any  jurisdiction  on  the  Board 
of  Examiners  to  revoke  a  license  on  facts 
claimed  to  be  in  tlolation  "of  those  indefinite, 
ambiguous  and  uncertain  provisions"  (St  1917, 
p.  111). 

Appeal  from  Suiiaior  Court,  Los  Angeles 
Connty ;  Grant  Ja<^on,  Judge. 

Proceedli^  by  Thfflnas  F.  Glass  against  the 
Board  of  Medical  Kxamlnera  of  the  State  of 
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OalUonda  and  P.  T.  PhOllps  and  others,  ai 
members  of  said  Board,  to  review  an  order 
rerokiiig  a  ccoiiflcate  licensing  the  former  to 
practice  medicine;  From  a  judgmoit  afllrm- 
Ing  the  order  of  the  Board,  the  plaintiff  ap- 
peals. Affirmed.' 

Warren  L.  WUliams,  Paul  Schen(^  Rich- 
ard Klttrelle,  and  Seymour  S.  SUverton,  all 
of  Los  Angeles,  for  appellant 

Harry  A.  Encell,  Frank  M.  Smith,  and 
Ohas.  D.  Ballard,  all  of  Los  Angeles,  for  re- 
spondents. 

OONRBT,  P.  J.  Upon  complaint  before 
fhe  Board  of  Medical  Bxuulners  against 
Thomas  F.  Olass,  and  after  answer  filed  by 
him  and  a  heading  before  0ie  Board,  an  order 
was  made  revoking  the  certificate  of  said 
Olass  licensing  lilm  to  practice  medicine  and 
surgery  in  the  state  of  OaUfomia.  On  peti- 
tion by  him,  the  snpertor  court  of  the  county 
oi  Los  Angles  Issued  a  writ  of  review  of  said 
proceedings  and  order.  A  full  return  having 
been  made  and  the  matter  having  been  duly 
considered  by  that  court,  the  order  of  the 
Board  of  Medical  Examiners  was  affirmed. 
From  the  judgmmt  so  entered  petltiinier 
prosecutes  this  appeal. 

Tix6  State  Medical  PracOce  Act  provides  for 
On  revocation  of  a  certificate  to  practice 
medicine  and  surgery  whenever  the  holdn*  of 
sucih  certlflcate  Is  guUty  of  unprofessional  con- 
duct as  d^ned  In  said  act.  Section  14  of  the 
act  provides  that — 

'The  words  'unprofessional  condacf  as  uaed 
in  this  act,  are  hereby  declared  to  mean: 
•  •  •  Third.  All  advertiBing  of  medical  bosl- 
nesB  -which  is  intended  or  has  a  tendency  to 
deceive  the  public  or  impose  upon  crednJous  or 
ignorant  persons,  and  so  be  harmful  or  injnri- 
ons  to  public  morals  or  safety."  Stats.  1917, 
p.  111. 

It  appears  that  appellant's  license  was  re- 
voked by  reason  of  acts  constltatlng  a  vlol^ 
tion  of  said  Bobdlvislon  S. 

[1, 2]  T3ie  argument  in  support  of  this  ap- 
peal la  based  upon  two  prc^waitlons  only:  (1) 
That  aubdlvlslon  3  is  unconstltntloual  for  the 
reason  that  It  denies  to  citizens  the  equal  pro- 
tection of  the  law  and  Is  class  legislation ;  (2) 
that  the  language  of  the  subdivision  ts  bo  un- 
certain and  indefinite  that  it  Is  void  and  fails 
to  confer  any  Jurisdiction  upon  the  Board  of 
Examiners  to  revoke  a  license  upon  facts 
claimed  to  be  In  violation  '*of  these  indefinite, 
ambiguous  and  uncertain  provisions."  The 
first  proposition  la  without  merit  The  law 
does  not  recognize  the  right  of  any  person  to 
do  acts  which  are  harmful  or  Injurious  to 
public  morals  or  safety.  So  far  as  the  penal- 
ty Is  concerned,  it  is  made  as  broadly  appli- 
cable as  the  subject-matter  will  permit;  in 
fact,  it  Includes  the  entire  public  to  which  it 
could  possibly  apply,  since  a  certlflcate  to 
practice  medicine  could  not  be  takcu  away 


(OaL 

team  a  person  Wlio  did  not  hold  any  sodti 
certificate. 

The  principal  authority  relied  upon  by  ap- 
pelant to  sustain  his  contaiUon  that  snh' 
division  8  Is  void  because  of  uncertainty  and 
indeflniteness  is  found  In  the  case  ot  Hewitt 
V.  Board  of  Medical  Examiners,  148  Oal.  690, 
84  Pae.  39,  8  L.  B.  A.  (N.  S.)  896,  113  Am.  St 
Rep.  315, 7  Ann.  Gas.  liso.  "Tbe  court  there  re- 
viewed an  order  of  the  Board  of  Medical  Bz- 
amlners  under  the  act  relating  to  this  subject 
which  was  In  force  at  that  time.  It  was  pro- 
vided In  that  act  that  "all  advertising  of 
medical  business  In  which  grossly  improbable 
statements  are  made"  should  constitute  un- 
professional conduct  It  was  held  that  the 
I»ovlslon  was  too  indefinite  to  state  an  of- 
fense, and  the  order  was  annulled.  The  court 
said: 

"Whfle,  as  we  have  said,  the  right  of  the  Leg- 
islature to  confer  power  upon  a  medical  board 
to  revoke  the  license  ot  a  physician  is  grant- 
ed upon  the  authority  of  the  Legislature  to 
legislate  In  the  Interest  of  public  health,  safety, 
and  morals,  there  is  nothing  in  the  terms  of 
this  provi^on  antiiorising  tJie  bcwrd  to  reroke 
a  certificate  to  practlcs  medidne  on  account 
of  the  pabUcation  of  'grossly  improbable  state- 
ments,* from  which  It  can  be  even  inferred  that 
any  of  these  conaiderationB  prompted  the  legis- 
lative mind  in  conferring  the  power  of  revoca- 
tion upon  the  board,  or  that  any  of  them  are 
to  be  taken  into  consideration  by  that  body  in 
determining  whether  a  given  statement  is 
'grossly  improbable'  or  not  Under  this  provi- 
sion the  penalty  of  forfeiture  of  a  physician's 
license  Is  not  made  to  dep<md  upon  falsity  in 
fact  of  any  matter  contained  In  a  statement  or 
Icnowledge  on  the  part  of  the  physician  that 
it  is  false,  or  for  the  reason  that  it  was  in- 
tended or  had  a  tendency  to  deceive  the  public 
or  to  impose  upon  credulous  or  ignorant  per- 
sons, and  so  be  harmful  and  injurious  to  pub- 
lic morals,  health,  and  safety.  It  is  a  matter 
of  no  moment  under  the  provision  of  the  act 
and  is  entirely  Immaterial  whether  the  state- 
ment is  true  or  false,  beneficial  or  Injurious.** 

A  comparison  of  the  foregoing  language  uv* 
ed  by  the  Supreme  Orart  with  the  words  used 
In  eubdivialm  8  of  section  14  of  the  act  now 
under  consideration  Is  sDffi(dentto  fiUrly  teat 
the  whole  matter.  The  legislation  was  evi- 
dently .framed  with  the  direct  purpose  and  In- 
tentitm  of  atatlng  a  role  In  conformity  with 
the  ivlndples  dedared  In  the  Hewitt  Oaae. 
Under  these  provisions  a  certlflcate  could  not 
be  revoked  unless  It  was  first  determined  by 
the  Board  Uiat  the  advertising  complained  of 
was  In  fact  false  and  was  intended  or  had  a 
tendency  to  deceive  the  public  or  Impose  upcm 
credulous  or  Ignorant  persons,  and  so  be 
harmful  to  public  morals  or  safety.  It  would 
not  be  possible  to  frame  a  deflnltl<m  of  un- 
professional advertising  which  woifid  anti(d- 
pate  in  terms  every  form  of  advertisement 
which  unscrupulous  practitioners  might  there- 
after devise.  This  being  so,  it  cannot  reason- 
ably be  held  neoessary  to  the  validity  of  the 
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fQftlier  thftii  to  ststo  8  liinttstfoiu  did  not  Btsct  to  rm  afsfawt  plain- 
tiff until  tlifl  rcqpeetlTe  jt^jmettbi  on  the  pw- 
chMO  price  ver*  actadlr  nude. 


•tatnte  that  it  go 

reasonably  definite  rule  under  which  all  such 
sped&c  acts  might  be  Included.  This  we 
think  has  been  done  in  the  terms  of  the  stat- 
ute so  far  as  the  same  are  now  presented  for 
conalderatloQ.  Precisely  tlie  same  words  are 
found  In  the  Medical  Practice  Act  of  the  state 
at  Washington.  In  State  Board  of  Medical 
Exsmlners  r.  Macy,  92  WsbIl  614,  VSH  Pac. 
SOI,  this  provision  was  atta(dced  npon  the 
same  groonds  urged  by  app^lsnt  bere.  After 
an  extensive  review  of  decisions  from  various 
states,  including  Hewitt  v.  State  Board  of 
Medical  Examiners,  Bdpra,  the  court  held 
that  this  definition  of  uoprof  esBional  conduct 
in  advertising  is  not  void  or  unc<mstltutlonal 
for  vagu&iess  or  uncertainty. 
The  Judgment  Is  affirmed. 

We  concur:  SHAW.  J.;  JAMES,  J. 


VATCHER  V.  GRIER.    (Civ.  3238.) 

(IMstriet  Ctmct  of  Appwi,  Second  IHstfiet,  Di- 
vision 2,  Oalifomia.  Nov.  18.  1920.  Bear- 
Ing  Denied  by  Snprnne  Ooart  Jan.  17,  1821.) 

1.  UnHatioa  of  aotloia  «S35I(2)  —  Statutt 
MnneBoes  to  raa  on  Infttalloients  whan  rise. 

Under  Code  Civ.  Proc.  8  887,  limitations 
■tarted  to  nm  on  each  installment  when  it  fell 
due  nadec-a  eolitraot  whereby  defendant  agreed 
to  pay  plaintiff  a  wedfied  percentaBS  of  ia^ 
artaflments  for  brokerage  aervices  revered. 

2.  Brokers  »aj40  Cestrart  held  to  oreate  land 
froai  whieta  payaiant  was  to  be  nade. 

A  contract  providing  that  broker  sbonld 
be  paid  "deven  and  one-ninth  (lli/»)  per  cent. 
oC  eadi  payment  as  payments  are  made"  had 
a«  effect  of  creating  a  particular  fond  from 
wUeh  the  broker  should  be  satisfied,  and  broker 
bad  no  cause  of  action  for  recovery  ^  the 
agreed  eompenBatlon  in  tbe  absence  of  a  show- 
ing that  such  payments  were  made,  wai  that 
tlM  fund  thus  became  arailable. 

8.  Appeal  and  error  ^917(1)— Assumed  oi 
appeal  fron  Jadgmant  following  dennrrer  tbat 
plalotHr  had  no  further  faots  to  allege. 

Where,  on  sostunlug  demurrer  to  complaint 
plaintiff  made  no  request  for  leave  to  amend 
bnt  cboae  to  stand  on  bis  complaint  as  framed, 
it  mast  be  assumed  on  appeal  from  a  Jodf- 
mest  in  favor  of  defendut  tbat  no  further 
facts  eeuld  have  been  alleged  in  aid  of  plain- 
tiff's claim. 

On  Hearing  in  Supreme  Court. 

4.  Umltatloa  of  aotleas  «=»46(2)— Statate  held 
set  to  run  agalast  actios  for  oemmlsslon  aa- 
tll  parchaser  made  paymisats  from  whioh  oom* 
mission  was  payable. 

Wbere,  after  plaintiff  broker  rendered  serv- 
Sees,  defendant  agreed  to  pay  him  a.  specific 
amount,,  to  be  paid  out  of  payments  made  by 
the  purchaser,  a  certain  percentage  thereof, 


Appeal  from  Snperlor  Court,  San  Diego 
County;  C.  N.  Andrews,  Judge. 

Action  by  H.  J.  Vatcher,  Junior,  against  S. 
W.  Grler.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed  in  the  District 
Court  of  Appeal  and  hearing  denied  In 
Supreme  Court 

Wmiam  BUls  Lady,  of  Los  Angeles,  for 
appellant. 

Henning  &  McGee,  of  San  Diego,  for  te- 
spondent 

■  i 

WELLEB,  J.  Plataitiff  appeals  from  an 
adverse  judgment  mtered  after  a  demoxTOT 
to  his  complaint  had  been  sustained  without 
leave  to  amend. 

The  complaint  allures  that  plaintiff's  a» 
slgnors  were  employed  by  defendant  to  nego- 
tiate the  sale  of  certain  lands  in  San  Diego 
county,  and  tbat  as  the  result  of  their  efforts 
the  defendant  encnted  certain  escrow  In- 
structicms  to  the  Union  Title  &  Trust  Oom- 
pany  of  San  Diego,  whtdl  provided  for  the 
payment  of  95,000  cash  and. 980,000  In  in- 
stallments, secured  by  a  trust  deed  on  the 
property.  On  tbe  19th  day  of  October,  1912, 
the  same  day  that  Qie  escrow  was  d^MSited, 
defeidant  agreed  In  wrltliv  to  pay  nOalnturs 
asslgutas  for  their  serrices  in  ectlng  the 
sale  the  sum  of  910,000,  thay  in  return  to 
pay  defendant  Che  sum  of  92,600  for  the  work 
done  by  him  In  negotiatinff  tbe  deaL  By  tbe 
terms  oC  tbs  written  agreiBment  such  pay-< 
ments  were  to  be  mode,  "eleven  and  <me> 
ninth  (11  Vs)  per  cant  of  each  payment  as 
paymmts  are  made;  <me-fourth  (U)  to  be 
aivlled  on  the  commdsalon  to  be  pidd  to  the 
party  of  the  first  part  [defendants!,  and 
threfr-fonrths  {%)  to  be  applied  on  the  com- 
mission to  be  paid  bj  tbe  parties  of  the  sec- 
and  part  QdalntUTs  asstgnors]."  It  further 
Is  alleged  ^t,  by  tiie  terms  ot  the  agreement, 
defendant  inomised  to  pay  plaintiff's  assign- 
ors 97)000,  In  seven  instaUmaita,  as  the  pay- 
ments fell  due  under  the  trust  deed  mention- 
ed In  the  escrow  instructions,  the  last  three 
paymaits  so  specified  matiulng  April  19, 
1914,  October  19,  1914.  and  April  19,  ^916, 
rei^ectiv^.  So  fftr  as  the  record  sbowB,  tlds 
actlcm  was  commenced  on  May  1,  1918. 

The  demurrer  was  general  and  also  on  the 
ground  that  the  cause  of  action  was  barred 
by  tbe  provisions  of  section  S87,  Code  of  Civil 
Procedure. 

This  Is  not  tbe  ordinary  case  of  a  broker's 
contract,  where  tbe  right  ct  recovery  is  de- 
pendwt  upon  the  performance  of  precedent 
conditions  by  the  broker.  Tbe  agzeenuiit 
here  in  question  was  made  after  the  services 
had  been  completed,  and  Is  to  be  construed 
according  to  Its  terms. 


«S9^athsr< 
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'  [1, 21  We  Aall  first  eonsfdv  tlie  plea  of 
tbestatnte  of  limitations,  tlie  complaint  at- 
tempts to  allege  an  nnqnallBed  promise  to 
pay  97,500  In  aevea  Installments,  falling  doe 
at  QMdfled  dates,  five  of  which  matured  more 
than  fonr  years  prior  to  the  filing  of  the 
imnplalnt  Ab  to  these  five  Installments, 
aisregatlng  $4,106.64^  acoMiing  platntllTs 
construction  of  the  contract,  there  can  be  no 
question  that  they  would  have  been  barred 
at,  the  time  of  the  commencemoit  of  the  ac- 
tioit,  as  the  statute  ctmnnatoes  to  run  on  each 
installment  when  it  falls  dne.  Bissell  v. 
Foibes.  1  OaL  App.  606,  82  Pac.  69S.  Ab  to 
the  remaining  two  Items,  aggregating 
338.36,  the  Bituation  presents  a  difCerent  as- 
pect If  the  agreement  to  pay  at  the  times 
alleged  were  absolute,  as  claimed  by  plaintiff, 
th^  would  not  be  barred,  as  they  matured 
within  four  years  before  the  complaint  was 
filed*  This  brings  us  to  a  consideration  of 
the  inovlsicniB  in  the  contract  regarding  the 
times  and  conditiais  of  payment  It  wlU  be 
observed  that  the  clause  reads  that  "eleven 
and  one-ninth  (lli/s)  per  cent  of  each  pay- 
ment aa  paymoits  are  made"  is  to  be  paid  to 
the  brokers.  This  provision  has  the  effect 
of  creating  a  particular  fund  from  which 
the  dbUgatlona  shall  be  satisfied,  and,  unless 
it  Is  alleged  and  proven  that  such  payments 
were  made  and  the  fund  thus  became  avail- 
able, no  cause  of  action  for  the  recovery  of 
the  amount  arises.  Llndley  t.  Fay,  119 
Gal.  289,  61  Pac.  S33. 

The  allegations  In  the  complaint  regard- 
ing the  maturity  of  thff  Installments  are 
based  upon  an  erroneous  constnictloD  of  the 
ccmtract  Without  taking  Into  consideration 
the  conditional  pr<«nlse  to  pay  from  the 
source  indicated,  the  pleader  comdudes  that 
the  maturity  of  the  Installments  on  the  trust 
deed  note  definitely  fixed  the  time  for  the 
payments  on  his  contract  If  the  promise  to 
pay  Oie  ¥7,600  had  been  uncmdltlonal,  as 
contended  by  plaintiff,  and  the  sum  had  Alli- 
en due  on  the  date  of  the  contract  namely, 
October  Id,  1912,  then  the  plea  of  the  stat- 
ute would  be  a  good  d^iaise.  But,  as  we 
have  seen,  payment  was  postponed  by  the 
terms  al  the  agreement  until  the  happening 
of  smne  future  event  L  &,  the  payment  of 
installments  of  the  piirchase  price,  and  there*^ 
fore  It  must  be  made  to  ap[>ear  aflOrmatlvely 
that  such  event  has  occurred  as  a  condition 
precedent  to  plaintiff's  ri^t  to  recover.  Van 
BuaUrk  V.  Euhns,  164  CaL  472, 129  Pac.  587, 
44  L.  B.  A.  (N.  S.)  710,  Ann.  Oas.  19146, 
932. 

There  is  here  no  averment  that  any  of  the 
InstaUments  of  the  trust  deed  note  were 
ever  paid,  and  it  is  not  shown  by  the  plead- 
ing  that  the  fund  from  which  s^fntlfrB 
claim  should  be  satisfied  at  any  time  mate- 
rlaliaed;  hence  no  sufficient  cause  of  action 
la  alleged  in  the  comtdalnt. 


[3]  Plaintiff  made  ne  request  for  leave  to 
amend,  but  chose  to  stand  uptm  bis  complaint 
as  framed,  and  we  must  assume,  therefore, 
tliat  no  further  facts  could  bav«  been  alleged 
in  aid  of  his  daim. 

Judgment  affirmed. 

We  concur:  FINLAYSON,  P.  J.t  XHOU- 
AS,  J. 

Oplnltm  ot  Supreme  Oourt  In  Bank,  Doiylng 
Hearing. 

PEH  GUBIAM.  [4]  The  appUcaUon  for  a 
hearing  In  this  court  after  decision  by  the 
District  Court  of  Appeal  of  the  Second  Ap- 
pellate District,  DlvlMon  2,  is  denied. 

The  opinion  of  the  District  Court  of  Appeal 
Is,  perhaps,  Inaccurate  In  stating  that  a  provi- 
sion oi  the  agreement  has  "the  effect  at 
creating  a  particular  fund  from  which  the 
obligation  shall  be  satisfled."  It  does,  how- 
ever, fix  the  time  at  which  the  respective  pay- 
ments on  commissions  shall  fall  due  as  the 
time  when  the  payments  of  the  pur(diase 
price  are  actually  made,  with  the  result 
that  the  reasoning  and  conclusion  of  Uw 
district  court  are  correct 

AH  ctmcur,  except  I^ESNNON,  3^  absenti 


Ex  parte  HUNTER.  (Cr.  544.) 

(District  Court  of  Appeal,  Third  IMatriet, 
Oalifomia.  Dtc  7,  1920.) 

Habeas  oorpua  <s=>l  17(2)  —  Discharge  from 
Sonoma  State  Home  of  ward  of  Juveaile 
oourt  did  not  affeot  her  previous  oonmltaieBt 

to  Industrial  Home. 
Where  petitioner  for  habeas  corpus  was  ad- 
Judged  a  ward  of  the  juvenile  court  until  she 
should  attain  the  age  of  21  or  be  sooner  dis- 
charged, and  wag  committed  to  the  Boys*  and 
Oirls'  Industrial  Home  conducted  by  the  Salva- 
tion Army  until  she  should  attain  21  or  until 
further  order,  and  subsequeAtly,  on  petition-  of 
the  superintendent  of  the  Industrial  Home  al- 
leging the  ward  had  become  feeble-minded,  a 
superior  court  judge  committed  her  to  the 
Sonoma  State  Home,  but  on  habeas  corpus  or- 
dered her  discharge  from  such  State  Home 
because  the  order  committing  her  thereto  was 
based  on  a  petition  not  signed  by  the  proper 
person,  the  discharge  ^d  not  invtdve  the  validi- 
ty of  the  first  commitment  to  the  Industrial 
Home,  and  did  not  amotmt  in  law  to  a  discharge 
from  the  Industrial  Home  nnder  JnTenUe  Court 
Iaw,  {  9; 

In  the  matter  of  the  application  of  Buby 
Huntra  fOr  writ  of  habeas  corpus  to  secure 
the  release  of  pdltioner  from  the  Juv^e 
Detention  Home.  Writ  discharged,  and  peti- 
tioner remanded. 

See,  also,  103  Pac.  155. 
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King  ft  KlBg.  oC  Qrldler*  <W  pbtUkmer. 
J.  R.  Bobinson,  of  C!bloo,  for  respondent 

ANDERSON,  Presiding  Jnstioe  pro  tan. 
Bntiy  Hunter,  the  petittoner  her^iit  wag  ad- 
judged a  ward  of  the  Javentte  court  In  and 
for  the  county  of  Butte  In  the  month  of  De- 
cember, 1919,  and  by  su<^  mdsr  her  statos 
as  SQcb  word  was  fixed  until  she  aboold  at- 
tain the  age  of  £1  years,  or  until  sooner  dis- 
charged by  the  court 

13iereaf  tCT,  on  February  7,  1920,  the  said 
oonrt,  aerdslDg  Its  Jurtedlctlon  over  said 
ward,  committed  her  to  the  Boys'  and  Olrls* 
Industrial  Heone  at  Lytton  Springs,  In  the 
county  of  S<nioma,  state  of  Oallfomla,  said 
bcnne  being  conducted  by  and  undw  the  man- 
agonent  of  the  Salvation  Anny.  A  limit  was 
likewise  traced  In  said  otHnmitment  stating 
tliat  said  ward  should  remain  in  said  lodus- 
trlal  H<Hne  until  she  should  attain  the  age 
of  21  years,  or  until  the  farther  order  of  said 
Juvenile  court 

An  attach  was  made  against  these  proceed- 
ings on  habeas  corpus,  bat  the  proceedings 
were  duly  upheld  by  the  app^te  court  for 
tbe  Third  district  on  January  19,  1920.  Ap- 
Idlcatlw  of  Hont^  for  Writ  of  Habeas 
pus  (Grim.  No.  49&-ie9)  iSS  Pac.  63. 

While  said  ward  was- In  the  custody  of  the 
authorities  of  said  Industrial  Home,  a  petl' 
tion  was  signed  and  filed  by  the  supwintend- 
ent  of  said  Indtistrial  Home  In  the  auperiot 
court  In  and  f w  tbe  county  of  Sonoma,  al- 
legii^  that  the  said  ward  had  become  and 
was  weak  and  fe^demlnded,  and  was  a 
proper  person  to  be  oommltted  to  tiie  Sonoma 
State  Home,  an  lnBtltutl<m  conducted  for  the 
care  and  treetmeait  of  feebl&mlnded  persons, 
and  ttiereopcm  tbe  Htmorable  Bnmiet  Sea- 
well,  Ju^^  of  the  said  superior  court  In  and 
for  the  county  of  Sonomil,  made  an  ordw  com- 
mitting the  said  ward  to  the  costody  of  the 
authorities  o£  the  said  SontHna  State  Home. 

Thereafttf,  a  petltlen  fOr  a  writ  of  habeea 
corpus  bdsg  filed  in  the  eald  superior  court 
in  and  for  the  county  of  Sonoma  by  the  said 
ward,  Ruby  Hunter,  the  said  the  Honorable 
Emmet  Seaw^  on  tbe  14th  day  of  Septem- 
ber, 1920,  granted  'the  prayer  of  the  petlttoa- 
er  and  ordered  ber  dlB(^arged  from  said 
Sonoma  State  Hcnne,  on  the  ground  that  the 
order  committing  the  said  Ruby  Hunt^  to 
said  SotKHiia  State  Home  was  based  upcm  a 
petition  signed  by  a  person  not  oitltled  to 
sign  the  same,  which  signing  was  in  vt(4a- 
tion  of  the  provielMis  of  section  2192  of  the 
Political  Oode      the  state  of  Oallfomla. 

After  the  discharge  was  so  granted,  the 
said  Ruby  Hunter  did  not  return  and  was  not 
sent  ba^  to  the  said  Industrial  Home,  and 
thereafter,  to  wit,  on  tbe  lOtfa  day  of  Septem- 
ber, 1920,  said  JuvCTlle  court  In  and  for  the 
county  of  Butte  made  its  order  modifying 
the  former  wler  of  commitment  wherelu  ttie 
said  ward  was  committed,  to  said  Industrial 
Hnw  and  .ordend  that  tbe  said  wa«d  .be 


committed  to  tbB  Butte  County  Detattm 
Home^  and  directed  that  a  warrant  be  Issued 
for  her  arrest  for  Qte  purpose  of  canylng:  oat 
said  <ffder,  under  whl^  last-mentioned  order 
and  oommltmNit  the  said  ward  and  petition- 
er herein  Is  now  b^g  detained  in  the  Butte 
County  Detention  Home. 

It  is  contended  by  petltltmer  that  her  dls- 
cSkarge  In  tbe  habeas  corpus  proceedings.  In- 
volving the  defective  petition  In  the  matter  of 
the  commitm«it  to  the  S<Hioma  State  Home, 
also  involved  the  validity  of  the  first  commit- 
ment by  the  Juvenile  court  in  and  for  the 
county  of  Butte  to  the  said  Industrial  Home, 
for  the  reason,  it  Is  claimed,  that  the  said 
Industrial  Home  comes  within  the  scope  and 
powers  of  institutions  dedgnated  by  tbB  stat- 
ute as  "similar  state  Instltntiona," 

A  farther  contention  is  made  that,  Inas- 
much as  the  said  judge  of  the  juvenile  court 
in  and  for  the  county  of  Butte  had  '^owl- 
edge"  of,  and  "ccNQsented"  to  the  petitioning 
by  tbe  "management"  of  said  Industrial' 
Home  to  the  said  superior  court  in  and  for 
the  oounty  of  Sonoma  for  the  commitment  of 
the  said  Ruby  Hunter  to  tbe  Sontana  State 
Home,  this  amounted  in  law  to  a  discharge 
frmn  said  Indostzlal  Home,  and  tiiat  aach 
discharge, '  "so  sanctioned  by  said  JavenUe 
court  Is  a  bar  in  this  proceeding." 

The  principal  authority  dted  by  petitioner 
In  support  of  her  ctmtentlon  is  In  re  J(^mson, 
38  Cal.  App.  319,  171  Pac.  1074.  The  deci- 
sion In  this  case  Is  based  upon  the  construc- 
tion to  be  given  to  section  9  of  the  Juvenile 
Court  Law  (Stats.  1915,  p.  1225),  which  is  as 
follows: 

"Any  order  made  by  tbe  court  in  case  of  any 
person  subject  to  the  jurisdiction  of  the  court 
under  the  provisions  of  any  of  Bubdivisions  one 
to  thirteen  inclusive  of  section  one  of  this  act 
may  at  any  time  be  chauged,  modified  or  set 
aside  as  to  the  judge  may  seem  meet  and  prop- 
er; provided,  however,  Uiat  nothing  In  tills  act 
contained  shall  be  deemed  to  interfere  with 
the  system  of  parole  and  discharge  that  is  now 
or  may  hereafter  be  provided  by  law,  or  by  rule 
of  the  board  of  trustees  of  the  Whittier  State 
School,  the  Preston  School  of  Industry  or  the 
California  School  for  Girls,  or  any  similar  state 
ioBtitation  or  institutions,  respectively,  for  the 
parole  and  diaoharge  of  wards  of  tbe  juvenile 
court  conuoitted  to  the  said  schools  er  to  any 
similar  state  institutions  hereafter  created,  or 
with  the  management  of  the  said  scIiooIb,  save 
that  the  court  committing  a  ward  to  any  of 
said  schools  may  thereafter  change,  modify  or 
'set  aside  said  order  of  commitment  upon  ten 
days'  notice  of  the  bearing  of  tbe  application 
therefor  being  served  by  United  States  mail 
upon  the  superintendent  of  the  said  school  to 
which  said  person  has  previoariy  been  commit- 
ted, and  providing  that  the  court  shall  not  then 
change,  modify  or  set  aside  said  order  without 
due  consideration  of  tbe  effect  thereof  t^on  the 
discipline  and  parole  system  of  said  sdiool  or 
institution." 

An  examinatlim  of  this  case  will  reveal  the 
fact  that  the  ooart  was  dealing  with  an  of 
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Che  excepdoDS  annnerated  In  the  statute, 
and  It  AM  notblng  more  titan  to'  aay.  In  ef- 
fect that  the  plain  langnage  of  the  statute 
shottM  be  followed  by  the  oanrta.  The  ease 
waa  aae  wherein  the  Javenile  conrt  tiled  to 
contnd  the  ward  after  tiie  anttunltlea  at  Ihe 
Preatm  School  of  Industry  had  dlschaiced 
htan  In  accordance  with  their  rules  and  regu- 
lations; but  thwe  la  notblng  In  thla  deddcm, 
nor  baa  any  decbdon  been  called  to  our  at- 
tenti(ni.  wh^cein  the  app^te  ooarta  have  In* 
ti mated  that  the  powers  of  the  juTcolle  court 
should  be  curtailed  In  dealing  with  wards  of 
the  court,  further  than  that  they  axe  limited 
by  the  express  letter  of  thd  statnte. 

Learned  counsel  for  petitioner  earnestly 
labor  to  show  Oat  the  said  Industrial- Home 
condncted'  by  the  SalTaticat  Army  ^  la  an  In- 
tttltntlon'  m<3i  as  Is  named  in  sectliMi  9  of  the 
JavenUe  Court  I«w  mider  the  dedgnatiim, 
Mgimllar  state  Instltatlra,"  and  mran  this 
'  they  Gontoid  that;  whea  tiie  anpertntend- 
ent  of  Mid  Industrial  Hc»ne  obtained  the  or- 
der  committing  said  ward  to  said  Sonoma 
State  Home,  said  act  tberd>y  (4»erated  to  dis- 
charge said  wud  from  said  IndusMal  Homo, 
and  likswlss  from  the  order  of  the  JuTenlle 
court:  With  this  contention  we  cannot  agree, 
fbr  to.so  htid  would  require  a  violent  con- 
atnictlcm,  as  it  dcariy  appears  to  us  that  an 
Institution  conducted  as  la  the  said  Indus- 
trial Home  bears  no  resemblance  to  a  state 
institution.  Bren  if  it  could  be  showQ— 
which  It  has  not  been — that  the  said  Indus- 
trial Home  had  a  system  of  rules  and  credits 
entltiiiig  an  Inmate  to  a  discharge  under  cer- 
tain conditions,  certainly  an  order  of  dis- 
charge granted  by  such  an  institution  would 
not  be  blading  upon  the  juvenile  court 

Petitioner  <dtes  the  case  of  Board  of  Dlrec* 
ton  of  Wmnan's  ReU^  Corps  Home  Associa- 
tion of  Callfomla  t.  A.  B.  Nye,  8  Oal.  App. 
627, 97  Pac.  2M,  as  giving  siniport  to  hor  cen- 
tntion  that  the  said  Industrial  Borne  may 
be  properly  designated  as  "a  similar  state 
Institution,"  but  an  examination  of  this  case 
will  clearly  show  that  the  state  did  have  the 
management  and  control  trf  the  Institution 
cottiridered  in  said  dedsioa.  The  trustees 
were  appt^ted  by  the  Governor,  accounts 
were  ocmpelled  to  be  kept;  In  tact,  all  ex- 
penses for  conducting  said  Institution  were 
subject  to  consideration  and  ratlflcati(a  by 
the  state  authorities. 

The  fact  that  the  Judge  of  the  Juvenile 
court  bad  knowledge  or  even  was  agreeable 
to  the  proceedings  instituted  by  the  superin- 
tendent of  said  Industrial  Home  in  the  effc^ 
to  confine  the  said  ward  in  the  Sonoma  State 
Home  could  not  oust  the  jnvmile  court  of 
Butte  county  of  Jurisdiction  of  the  ward,  for 
It  is  nowhere  contended  that  the  said  Juve- 
nile court,  as  such  court,  took  any  action  In 
r^ard  to  the  proceedings  before  the  superior 
court  in  and  for  Sonoma  county,  and  any  con- 
sent to  the  proceedings  manifested  by  the 


In  sending  tdegrams,  lettrn.  -  etc, 
would  amount  to  nothing  more  tiian  the  act 
of  a  private  Indi^uaL  It  Is  not  cmtended 
Uiat  ttie  Judge  acted  in  his  olBdal  owadty, 
but,  even  if  he  had  so  acted,,  there  eescns  to 
be  not]ilng  in  fbo  Juvenile  Court  Law  IneoQ- 
^toat  with  audi  actUm,  and,  Indasd,  It 
would  aeem  a  duty  Incumbent  upon  tbs  Jodga 
of  Uie  Juvenile  court,  constituted  as  he  Is, 
the  virtual  guardian  of  the  ward,  fo  Jaeleody 
guard,  guide,  and  protect  the  ward  under  aU 
changing  conditions,  tor  practically  all  the 
duties  of  a  taXbsx  dev<^ve  iq^on  tiw  court 
Uten ;  nor  do  we  believe  tbat  after  the  order 
is  nutds  deidaiing  a  dilld-ta  be  a  ward  of  tbe 
court,  and  after  the  child  Is  committed  to  an 
institution  or  to  a  private  Individual  for  its 
care,  education,  support,  maintenance,  etc, 
tlie  diild  should  nnfortunatefly  become  men- 
tally weak,  and  that  It  vronld  be  IneonslataBt 
with  the  coords  duty  to  «»nnilt  tlie  oblld  to 
tbe  care  of  an  individual  who  mi^t  restore 
it  to  moital  health  and  vigor,  or  ta  a  i»ivate 
instltntlan  for  a.  like  pnxpoae^  or  be  instfti^ 
mental  in  starting  Uie  machinery  of  the  law 
for  the  purpose  of  having  a.  ward  committed 
to  a  state  Institution.  Could  it  be  contended, 
then,  that  because  the  court  was  looking  out 
for  the  Child's  mental  welfkra  tt  would  lose 
its  JuTisdletton  buy  mom  than  It.weuld.lf  it 
were  looUng  after  the  welfare  of  the  child  in 
any  oUmt  my? 

If  after  tbe  law  is  invidEod,  through  tbe  in- 
strumentality of  the  court  or  otherwise,  and 
the  wud  is  thus  placed  la  a  state  Institution 
tor  ttie  benefit  of  its  mental  trouUs^  and  aft- 
er it  is  freed  from  sudt  inatlftittlmi  by  naecn 
of  being  cured,  or  for  any  other  reason,  may 
It  be  contended  ^t  virtue  of  tte  Incar- 
caatlon  and  snbseouent  grant  of  freed«n  It 
has  become  absolved  from  the  necessities  of 
ordinary  mortals  for  care,  education,  sup- 
port, etcT  If  80^  upon  a  putty  of  reawmlng, 
it  may  be  contended  that  the  natural  te- 
ther loses  all  control  over  his  child  after  he 
has  been  instrumental,  or  some  other  person 
has  bent  insbrumental  in  having  it  commit- 
ted to  an  institution  for  the  feeble-minded, 
and  the  child  upon  a  writ  of  habeas  corpus 
obtains  Its  freedton  by  reason  of  some  defect 
In  tbe  commitment,  or  by  reason  of  being 
cored.  It  Is  Idle  to  so  contoid,  for  Uie  neces- 
sity for  caring  for,  oontrollinft  and  suivort' 
lug  the  child  stUl  remains,  and  this  subject- 
matter  must  still  be  dealt  with  by  tbe  tether 
or  by  the  Juvaille  court 

When  tbe  superior  eoort  oi  Sonoma  coun- 
ty acted,  its  action  eadi  time  was  in  ration 
to  a  subject-matter  separate  and  apart  from 
that  upcm  which  the  Juvenile  court  acted, 
and  tbe  restoratioa  of  liberty  fr<nn  an  Inatt- 
tution  dealing  with  the  subject-matter  of  the 
child's  mental  welfare  was  not  a  restoration 
of  liberty  from  every  other  tie  or  obligation 
resting  on  the  child. 

The  most  that  can  be  said  of  the  discharge 
by  th0  8g|)erioc.  court  of  Sonoma,  county  la 
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tbat  01ft  ward  la  left  where  the, court  fotmd 
ber.  It  did  nothins  more  than  to  undo  what 
It  bed  prevlouBly  ioaax  It  made  an  iffder 
oDmmlttlng  the  diild  to  the  Sonoma  State 
Home,  and  In  another  proceeding  it  fOnnd 
tbat  ha  ao  doing  it  had  made  a  inlatate.  It 
then  proceeded  to  undo  this  acUon,  and,  aft- 
er this  was  done,  the  ward  then  stood  where 
die  did  before— dothed  with  all  fbrmer 
tlghta  and  snhject  to  all  former  clalnui  and 
obllgatlona. 

CoonsA  tor  petitl<mer  seem  to  take  the 
Tlew  that  a  restoration  0C  liberty  nnder  a 
writ  of  habeas  coxpiia  la  a  grantlitg  of  free- 
dom for  every  purpose  and  against  every 
claim.  In  the  rery  natare  of  tilings,  this 
could  not  be  so.  Taldng  the  petitioner's 
case,  for  Instance,  let  ns  assome  that  the  pe- 
tltioQ«  after  having  been  committed  to  the 
said  Didnatrlal  Hone  had  committed  a  txi- 
cDj  in  Sonoma  coonty,  and  the  authorities 
there  had  decided  to  prosecnte  her  In  that 
county ;  that  she  applied  for  and  was  grant- 
ed her  discharge  cat  habeas  corpus  by  reason 
of  some  deficiency  In  the  proceedings ;  could 
it  then  j/amifesly  be  contended  that  she  was 
discharged  from  the  order  ot  the  Javoiile 
court  of  Butte  county?  Or,  to  further  Ulua* 
ttat^  assoming  that  after  the  commission  of 
a  fdony,  as  aforesaid,  it  was  found  tiut  she 
was  Insane  and  that  she  was  committed  to 
the  state  hospital  toe  the  Insane;  that  she 
was  afterwards  discharged  as  cured,  or  dis- 
charged upon  a  writ  or  habeas  corpus  by  rea- 
son of  some  defect  in  the  proceedings  com- 
mitting her  to  said  state  hospital;  could  it 
then  properly  be  contended  tliat  she  was  dis- 
charged from  the  order  of  the  Juvenile  court 
of  Bntte  county?  The  result  simply  would  be 
that  the  JuTenile.ordo' would  remain  dormant 
and  inactive  during  these  periods,  as  it  came 
in  conflict  with  superior  authority,  and  as 
Boon  as  the  superior  authority  was  removed 
the  Juvenile  order  would  begin  to  function. 
And  so  it  is  In  the  case  at  bar ;  the  order  of 
the  Juvenile  court  is  now  in  full  force  and 
effect,  and  must  be  respected. 

The  writ  is  discharged,  and  the  petitioner 
renoanded. 

Ve  concur:  HABT,  J.;  BURNETT,  J. 


Ex  Mrts  HUNTER.  (Cr.  545.) 

(IMstrtet  Ooutt  of  Appeal,  l^Ird  District, 
California.  Dec.  7,  1020.) 

In  tbs  matter  of  the  application  of  Pearl 
Hunter  for  writ  of  habeas  corpus  prayed  to  be 
directed  to  the  Juvenile  conrt  of  Butte  county 
to  secure  the  release  of  petitioner  from  the  Ju* 
venile  Detention  Home.  Writ  lUscharged,  and 
petitioner  remanded. 

See,  also,  19B  Pae.  155. 


mng  A  Ring,  of  OrlAsy,  fdr  petislonsr. 
J.  B.  Bobhtson,  of  Chieo,  for  respondent 

ANDBBSON,  Presidhig  Justice  pro  tem.  At 
the  time  of  the  hearing  of  the  above-entitled 
nuitter  it  was  stipulated  by  counsel  for  the 
respective  parties  herein  tbat  the  decision  ren- 
dered in  the  proceeding  entitled,  "In  the  Mat- 
ter of  the  Application  of  Rub^  Hunter  for  a 
Writ  of  Habeas  Corpus,  Grim.  No.  644,"  195 
Pac  70,  this  day  decided,  should  be  decisive 
of  the  apidieatlon  in  the  proceeding  herehi; 
and.  Inasmuch  as  we  And  that  the  applications 
and  the  points  and  contentions  In  relation  there- 
to are  identical  In  both  owes,  it  Is  therefore  or- 
dered that  upon  the  authority  of  the  dedslon 
rendered  in  the  proceeding  entitled,  "In  the 
Matter  of  the  Application  of  Buby  Htmter  for 
a  Writ  of  Habeas  Corpus,  Crim.  No.  644/'  this 
day  decided,  the  writ  herein  be  discharged,  and 
the  petitioner  remanded 

Wo  concur:  HABT,  1.;  BUBNGtT,  Jr 


FRANK  V.  CRESCENT  WHARF  &  WARE- 
HOUSE CO.  et  al.   (Civ.  358S.) 

(District  Court  of  Appeal,  First  IHstrict,  Di- 
vision 1,  California.  I>ec  6,  1920.  Hear- 
ing Denied  by  Supreme  Conrt  Feb.  8, 1921.) 

1.  ShIppiBB  9=950— Contract  oonstraed  as 
maJilsfl  charter  party  llaUt  for  IIms  while 
operatlas. 

In  view  of  Oy.  Code,  i  1643,  where  a  era- 
tract  must  be  construed  as  providing  that  the 
charterer  should  pay  all  costs  of  operating  and 
maintaining  steamer  and  upon  expiration  of 
the  charter  deliver  it  to  the  owner  free  from 
liena  and  incumbrances,  the  owner  must  be 
protected  against  a  lien  imposed  while  the 
steamer  was  being  operated  under  the  charter 
party  unless  imposed  for  work  excepted  there- 
from. 

2.  Shipping  ^58(2>— Prasoned  thst  charter 
parties  knew  tbat  owner's  snfllneer  might  Im- 
press liens  on  vessel. 

In  construing  a  contract  chartering  a  ves- 
sel, existing  laws  enter  into  and  become  a 
part  thereof,  where  applicable  and  it  must  be 
presumed  that  the  charterer  knew  that,  in 
operating  and  maintaining  a  steamer,  hens  and 
incumbrances  might  be  impressed  under  Code 
Civ.  Proc.  S  813.  through  the  acts  of  the  chief 
en^eer,  retained  and  reserved  by  the  owner, 
without  their  knowledge. 

3.,  Estoppel  «»l  12— Answer  held  not  to  plead 
estoppel,  no  prejHiiloe  being  alleged. 

In  an  action  by  the  owner  of  a  vessel 
against  a  charter  party  to  recover  for  a  lien 
placed  on  the  steamer  while  operated  by  de- 
fendant, answer  held  not  sufficieot  to  plead  an 
estoppel  because  of  plaintiff's  position  taken 
in  the  libel  action  establishing  the  lien,  where 
DO  injustice  or  injury  to  defendants  appellants 
is  shown  resulting  therefrom. 


OctFoe  etfatr  OHSs  ses  saoM  t^la  and  KBY-NQICBSR  In  aU  Ker-NuQjbered  DlgesU  and  Indsxes 
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Appeal  from  Snperlor  Gourt;  GItjr  uid 
CJonnty  ot  San  Francisco;  G.  A.  Sturteran^ 
Judge. 

Action  by  Marshal  A.  Frank  against  the 
Crescent  Wharf  &  Waiehouae  Company  and 
another.  Judgment  for  plaintllf,  and  defrad- 
ants  appeal.  Affirmed. 

Nathan  H.  Franlc  and  Irving  H.  Frank, 
both  of  San  Francisco,  for  appellants. 

Gavin  McNab  and  Lutber  Slklns,  both  4^ 
San  Frandsoo,  for  respondent 

WOOD,  Presiding  Justice  pro  tem.  This 
action  was  brought  upon  a  bond  given  for 
the  fafthful  performance  of  the  covenants  of 
a  charter  party  of  the  steamer  F.  A.  Kilbum; 
at  the  time  the  steamer  was  owned  by  plain- 
tiff. He  bad  judgm^t  against  both  defend- 
ants, and  they  appeal. 

The  covenants,  in  particular,  to  which  our 
attention  is  directed  by  appellants,  are: 

"(7)  The  party  of  the  second/part  shall  pay 
all  coats  of  operating  and  maintaining  the  said 
Bteamer  (except  as  hereinafter  provided),  and 
upon  the  expiration  of  tliis  charter  the  said 
Bteamer  shall  be  delivered  back  to  the  party 
of  the  fint  part  free  of  all  liens  and  Incum- 
brances. 

"(8)  If(  owing  to  the  acts  s£  God,  fire,  perils 
of  the  sea,  ne|^gence  ot  the  master  or  for 
any  other  causes  beyond  the  control  of  the  par- 
ty of  the  second  part,  the  said  steamer  should, 
daring  the  term  of  this  charter,  be  damaged 
or  become  unserviceable  or  unseawortby,  the 
party  of  the  second  part  shall  not  be  held  li- 
able for  the  same." 

"(4)  The  party  of  the  first  part  shall  have 
tiie  privilege  of  appointing  the  chief  engineer 
of  the  steamer  during  the  term  of  this  char- 
ter, but  the  master  shall  be  mutually  satisfac- 
tory to  both  the  first  and  second  parties." 

It  is  not  disputed  that,  in  the  operation  and 
maintenance  of  the  steamer  by  the  second 
party  (the  appellant  Crescent  Wharf  &  Ware- 
house Company),  work  and  labor  was  done 
and  furnished  to  the  steamer  by  the  Moore  & 
Scott  Iron  Works,  upon  the  credit  of  the 
vessel;  that  a  libel  was  filed  for  the  same  in 
the  District  Court  of  the  United  States;  that 
a  Hen  was  adjudged  ther^or  by  virtue  of 
section  813  of  the  Code  of  Oivll  Procedure; 
that  the  steamer  was  delivered  back  to  plain- 
tifT  incumbered  with  this  lien;  and  that 
plaintiff  sustained  the  amount  of  damages 
awarded  by  the  trial  court  In  this  action. 

The  JudRment  of  the  District  CJourt  in  the 
libel  ease  brought  against  the  steamer  by  the 
Moore  &  Scott  Iron  Works  was  appealed  from 
and  thereafter  was  affirmed  by  the  Circuit 
Court  of  Appeals  and  Is  reported  In  170  Fed. 
107,  103  C.  C.  A.  252. 

In  the  libel  case  it  appeared  that  the  owner 
of  the  steamer  did  not  know  of  the  repairs  and 
supplies  In  question  and  was  never  told  of 
them  prior  to  the  libel  suit,  but  It  was  held 
that  In  view  of  the  fact  that  Flynn,  the  chief 
en^neer,  was  appointed  by  him,  and  that  the 
Moore  &  Scott  Iron  Works  had  ^ven  former 


credits  to  the  steamer  upon  flie  order  of  Flyim 
from  time  to  time  prior  to  the  making  of  the 
charter  party,  and  that  the  charges  therefor 
had  always  beoi  paid,  that  the  chief  engineer 
had  ostensible  anthority  from  the  owner  to  or- 
der the  repairs  and  materials,  and  hence  the 
vessel  was  subject  to  the  lien  of  the  libelant 

[1]  The  contention  made  by  appellants  here 
is  that  of  an  estoi^l,  and  the  attack  is  di- 
rected against  a  portion  of  finding  X,  as  being 
omtrary  to  the  adjudication  made  In  the 
United  States  court  in  the  libel  suit  against 
the  steamer.  That  part  of  the  finding  re- 
ferred to  reads  as  follows: 

"That  the  said  lien  for  said  work  and  labor 
done  and  supplies  furnished  to  the  said  steamer 
F.  A.  Kilbura  was  create^  by  the  said  defend- 
ant Crescent  Wharf  &  Warehouse  Company, 
a  corporation;  and  'the  said  work  and  labor 
done  and  supidies  furnished  to  the  said  steam- 
er F.  A.  Kilbum,  tor  which  said  lien  was 
claimed,  was  so  done  and  performed  and  for- 
niahed  at  the  special  instance  and  regueat  of 
said  defendant  Crescent  Wharf  &  Warc^ose 
Company." 

It  Is  argued  by  appellants  that  It  la  a  legal 
impossibility  for  tbe  cbarterex  of  a  vessel  to 
create  a  lien  thereon  as  found  by  the  superlw 
court  and  that  hence  this  jndgmmt  must  be 
erroneous  However,  in  Uie  case  up<m  whldi 
they  place  most  r^lance  to  support  this  ai^u- 
ment  The  Valencia,  16S  U.  S.  264,  17  Snp. 
Ot  323,  41  li.  Bd.  710,  the  concluding  portion 
of  the  opinion  Is  In  part  as  ftdloWB: 

"Under  what  circumstances,  if  under  any,  a 
charterer  who  has  control  and  possession  of  a 
vessel  under  a  dmrter  party  reqnlHng  him  at 
luB  own  cost  to  provide  tor  necessary  sop- 
plies  and  repairs,  may  pledge  the  credit  of 
the  veasel,  it  la  not  necessary  now  to  deter" 
mine." 

Whether  this  principle  of  law,  as  contend- 
ed by  appellants,  is  correct  and  whether  the 
doctrine  .of  res  adjodlcata  may  be  Invoked 
against  finding  X,  is  unimportant,  for,  In  our 
opinion,  it  was  not  necessary  In  order  to  sup- 
port the  judgmfflit  In  favor  of  plaintiff  for 
the  court  to  find,  as  It  did,  elfiier  that  the 
lien  was  created  by  the  Crescent  Wharf  & 
vVarehouse  Company,  or  that  the  labor  and 
supplies  were  furnished  at  the  requeist  of  said 
company. 

A  contract  must  receive  such  an  Interpreta- 
tion as  will  make  It  lawful,  operative,  defi- 
nite, reasonable,  and  capable  of  being  car- 
ried Into  effect,  if  it  can  be  done  without  vio- 
lating the  intention  of  the  partle&  Gtr.  Code, 
S  1643. 

The  charter  party  provided,  as  we  have 
seen,  that  the  app^lants  should  pay  all  costs 
of  operating  and  maintaining  the  steamer 
(with  certain  exceptions  not  Involved  here), 
and,  upon  the  expiration  of  the  charter,  deliv- 
er back  the  said  steamer  to  the  owner,  free  of 
all  Hens  and  Incumbrances.  The  defendants 
in  this  action  covenanted  in  their  bond  that 
tbe  Orescent  Wharf  &  WarehouM  Oarapany 
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Bbonld  strictly  perform  all  tbe  coren&ntB  and 
agreements  of  the  charter  party,  which  by  It 
was  to  be  kept  and  performed,  and  deliver 
back  said  steamer  to  the  owner  after  the  ex- 
piration of  the  charter  party,  free  from  all 
Hens  and  incambrances.  There  Is  not  a  word 
1q  tbe  <diarter  party  or  bond,  limiting  re- 
eipondenfB  ri^t  of  recovery  to  liens  created 
by  any  particular  person  or  persons.  Tbe 
reasonable  constmctlon  to  be  placed  on  the 
Instruments  Is  that  the  owner  should  be  pn^ 
tected  against  all  liens  while  the  steamer 
was  being  operated  under  the  charter  party 
unless  the  liens  were  Imposed  for  work  and 
materials  made  necessary  under  the  excep- 
tions mentioned  In  the  d^th  snbdlrlBicm. 

[2]  mie  fact  that  the  owner  retained  tbe 
chief  engineer  and  reserved  the  right  to  ap- 
point that  officer  cannot  alter  the  meaning  of 
the  contract  in  this  partlcnlar,  for  it  appears 
even  from  the  <^inion  of  the  Oircult  Court  of 
Appeals,  cited  by  appellants,  that  Lehman, 
the  president  of  the  charterer  company,  testi- 
fled  In  the  Ub^  case  that  the  owner  reserred 
such  rt^t  "to  keep  the  Tessel  In  good  con- 
dition." 

It  Is  to  be  presumed  that  the  appellants 
knew  that,  in  operating  and  maintaining  the 
steamer  under  the  charter  party,  liens  and 
Incambrances  might  be  Impressed  upm  the 
steamer  under  section  ^18  of  the  Code  of  GIt- 
11  Procedure  of  this  state,  through  the  acts 
of  the  chief  engineer  and  without  their  knowl- 
edge.- In  construing  a  contract,  existing  laws 
enter  Into  and  become  a  pert  of  contracts  to 
which  they  are  appllcat^  Plgnaz  t.  Burnett, 
119  Cal.  157.  51  Pac.  48;  Fowler  t.  Smith,  2 
Cal.  568. 

The  owner  was  not  to  pay  any  of  the  costs 
of  operating  and  maintaining  the  steamer,  ex- 
cept In  cases  arising  under  the  8th  subdlvi- 
slon  we  have  mentioned,  and  yet,  In  effect, 
appellants  take  the  position  that  such  obliga- 
tion Is  Imposed  upon  the  owner  by  the  char- 
ter party,  If  fortuitously  the  ship  chandler 
enters  his  credit  against  the  vessel  instead  of 
against  the  charterer.  No  such  construction 
can  be  successfully  raised  as  a  shield  in  their 
def^ise. 

[3]  The  appelluits  argued  that  certain 
matters  appeerli^  In  their  answer,  tbia  same 
being  tektti  from  the  answer  ot  the  own«-  in 
tbe  llbd  salt  against  Ibe  steamer,  also  con- 
Btltnta  an  estoppel  ber&  Tbe  only  plea  of 
estoi^  set  up  by  their  answer  Is: 

"That  by  yirtue  of  the  foregoing  dedsion  the 
■aid  plaintiff  is  estopped  to  allege  or  maintaiD 
that  the  said  work  and  labor  done  and  mater- 
ials furnished  to  soid  steamer  F.  A.  Kflbu'm  as 
in  said  amended  complaint  alleged,  was  so  done 
or  furnished  at  the  instance  or  request  of  tbe 
defendant  Crescent  Whavf  &  Warehouee  Com- 
pany, a  corporation,  of  that  said  lien  in  said 
amended  complaint  mentioned  was  created  by 
said  defendant  Crescent  Wharf  &  Warehoose 
Company,  a  corporation,  in  the  operation  and 


maintenance  of  said  steamer  during  the  pen- 
dency of  said  charter  party  or  otherwise,  or  at 
all  created  by  said  Crescent  Wharf  ft  Ware- 
house Company." 

This  also  Is  the  only  plea  of  estoppel  re* 
ferred  to  in  the  findings  of  the  court  The 
appellants  were  not  parties  to  or  actors  in  the 
libel  suit,  although  respondent  made  timely 
demand  upon  them  to  defend.  Of  course.  It 
must  be  conceded  that,  if  a  party  relies  upon 
an  estoppel,  he  must  plead  It  (Burk  t.  City  of 
Santa  Cruz,  163  Cal.  811,  127  Pac.  154,  and 
cases  there  dted),  and  that  as  a  general  rule 
a  party  la  not  precluded  from  asserting 
a  claim  because  Inconsistent  with  some  claim 
previously  asserted  by  him,  but  not  successful- 
ly maintained  (Lackman  v.  Kearney,  142  Cal. 
116,  75  Pac.  668;  15  R.  C.  L.  956). 

In  discussing  the  doctrine  of  estof^l.  It 
was  said  by  tbe*Ieamed  author  of  tbe  opin- 
ion in  Allen  v.  Hance,  161  Cal.  189^  118  Pac. 
527: 

"Whether  the  estoppel  rests  in  judgment, 
deed,  contract,  or  in  pais,  in  Its  essence  it 
amounts  to  but  this,  that  a  man  is  forbidden  to 
sfaow  the  existence  of  a  fact  because  by  his 
past  condaet,  bis  declarations,  his  agreement, 
his  deed,  or  a  judgment,  it  would  work  an  In- 
justice and  an  injury  to  bis  adversary  to  per- 
mit him  to  do  ao." 

We  search  tbe  answer  of  appellants  In  vain 
for  any  statement,  intimation,  or  suggestion 
Qiat  anything  appealring  tbereln,  or  that  any 
act,  writing  or  conduct  of  respondent  at  any 
time,  caused  any  Injustice  or  Injury  to  ap- 
pellants. 

For  the  reasons  stated,  we  are  of  tbe  opin- 
ion that  the  Judgment  should  be  affirmed, 
and  It  Is  80  ordered. 


TVe  concur; 
ARDS,  J. 


KBRRIOAN,    3,i  BIOH- 


PAYNE,  Agent,  v.  INDUSTRIAL  ACCIDENT 
COMMISSION  OF  CALIFORNIA  ft  al.* 

(Civ.  3296.)  . 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  Nov.  26,  1920.  Behear- 
Ing  Denied  Dec.  24,  1920.  Hearing  Denied 
by  Supreme  Court  Jan.  24,  1921.) 

Commaroe  «s>27  (8)— Railroad  ■mpleyae,  re- 
pairing eagla^  was  angaflad  la  Intsntate  oom- 

meree. 

Railroad  employee,  repairing  engine  in  gen- 
eral shops,  who,  while  tapping  its  boiler,  sus- 
tained an  injury  to  his  eye  from  a  piece  of  steel 
blown  from  tbe  exhaust  of  a  compressed  air 
motor  operated  by  men  working  near  him,  ^cld 
engaged  at  the  time  In  work  ao  intimately  con- 
nected with  interstate  commerce  as  practically 
to  be  a  part  of  it,  so  that  the  Industrial  Acd- 
dent  Commission  of  the  state  had  no  juris- 
diction to  make  an  award  mdsr  the  Work? 
men's  Compensation  Act. 


3For  other  cuu  m  Bunatople  and  RST-NtlHBBiR  In  all  Koj-Numbered  Disesti  «&d  Indexes 
•Gertlorart  granted,  lU  U.  B.  — ,41  Sup.  Ct.  SIT,  «  L.  BO.  — . 
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AitpUcatim  for  certkHnrl  by  John  Barton 
Payne,  as  Agoit  under  Transportation  Act 
1920,  S  206  (41  Stat  461)  snbd.  (b),  lie  bavlng 
been  anbstltuted  tm  Walker  D.  Hlnes,  asalnst 
the  IndaBtriol  Accldoit  GommlaBion  at  the 
State  of  C3allfomla,  to  review  its  ord» 
awarding  compensation  tor  Injuries  to  O.  X 
Burton.  Award  annulled. 

Hearing  denied  by  Supreme  Court;  Angel- 
lota,  C.  J.,  and  Lawlor  and  WUbor,  JfJ.,  dis- 
senting. ^ 

Fred  B.  Pettit.  Jr.,  and  B.  EL  Bennett,  both 
of  Los  Angeles,  for  petiti<Hier. 

A.  B.  Graapner,  of  San  Francisco  (Warren 
H.  Plllsbnry,  ot  San  Francisco,  of  counsel), 
for  respondents. 

WEIiLBR,  J.  This  proceeding  was  brought 
to  review  the  action  ct  the*  Industrial  Acd- 
dent  (commission  ct  California  in  awarding 
compeaosation  to  one  O.  J.  Burton  lor  inju- 
ries sustained  by  him  in  flie  line  of  Ma  eta- 
ployment  under  Walker  D.  Hlnes,  Director 
General  of  Ballroads,  operating  the  Los  An- 
geles &  Salt  Lake  Railroad. 

On  February  1, 1919,  when  he  received  the 
Injury,  Burton  was  engaged  in  repairing 
engine  No. '3673  in  the  general  shoiis  of  the 
Salt  Lake  Railroad  at  Los  Angeles.  While 
tappli^  the  boiler  of  the  engine,  a  piece  of 
steel,  blown  from  the  exhaust  of  a  com- 
pressed air  motOT  (grated  by  men  working 
near  him,  lodged  in  his  l^t  eye.  causing  the 
injury  for  which  he  was  awarded  compensa- 
tion. This  locomotive  bad  been  used  several 
months  for  the  exdusLve  purpose  of  hauUi^ 
heayy  fr^ht  trains  In  Interstate  commerce 
between  points  In  the  states  of  Nevada  and 
California,  on  the  main  line  of  the  railroad. 
On  the  19th  of  I>eceniber,  1918,  It  was  placed 
in  the  shops  at  Los  Angeles  for  general  over- 
hauling and  the  installation  of  a  superheat- 
ing apparatus  to  Increase  the  steam  pres- 
sure, whereupon  It  was  the  intention  to  re- 
turn it  to  its  regular  service.  It  was  estimat- 
ed that  this  work  would  be  finished  about 
January  30,  1919,  bat  owing  to  delay  in  de- 
livery of  necessary  materials  It  was  not  ac- 
tually completed  imtll  about  February  21, 
1919.  After  the  repairs  had  been  made  the 
engine  was  given  a  trial  for  several  days  in 
the  yards  of  the  company  at  Los  Angeles,  In 
accordance  with  the  usual  custom,  without 
cars  attached.  On  February  25, 1919,  It  haul- 
ed a  freight  train  from  Los  Angeles  to  San 
Pedro,  and  on  the  following  day  returned  to 
Loa  Angeles  with  a  similar  train,  a  portion  of 
the  cargo  In  both  Instances  being  consigned  to 
points  outside  of  California.  It  was  testified 
that  the  trip  to  San  Pedro  was  a  part  of  the 
process  of  "breaking  In"  after  a  locomotive 
had  undergone  extensive  repairs.  After  this 
run  to  San  Pedro,  the  ragine  was  returned  to 
the  shop,  remaining  there  until  March  4, 1919, 
when  It  was  sent  out  attached  to  a  through 
freight  train,  and  resumed  its  former  run 


between  Yetvao,  Oal.,  and  Callento^  "Ser^ 
aa  the  main  line  of  the  railroad,  where  it  bos 
ever  since  been  used. 

This  rather  eilaborate  detail  seems  es> 
seutlol  to  a  thorough  undraatanding  of  the 
facts  which  are  uncmtrovarted.  It  is  oon> 
coded  that.  If  the  Industrial  Accident  0>m- 
mlsston  <tf  Oallf  omla  had  Jurisdiction  of  tba 
case,  the  award  is  Just  and  propw  la  all 
rejects.  The  sole  qnestlm  preaenjted  fbr  our 
oonslderati(m  Is:  Was  the  engine  at  the  time 
of  the  accident,  wgaged  in  Interstate  com- 
merce, within  the  meaning  of  tlw  fedwol 
Bmployers*  LlaUUty  Act  (35  Stat  65  [U. 
S.  Onup.  St.  H  8667-S665])? 

The  answer  to  this  simple  proposition  is 
rendered  difflcnlt  by  the  apparent  cmflict  of 
dedslfflis  of  the  various  courts,  federal  ai^ 
state,  wldch  have  beoi  called  iQKm  to  apply 
ihe  law  to  the  tacts  in  Issue. in  particular 
cases.  It  is  oomplicated  by  reason  of  the  fact 
that  no  fixed  rule  has  been  established  by 
tbe  Supreme  Court  of  the  United  States  for 
the  applicatl<m  of  tbe  statnte.  It  has  held 
that  each  case  must  be  decided  In  the  light 
of  the  particular  tacta,  with  a  view  to  deter- 
mining whether,  at  the  time  of  the  injury,  the 
employer  Is  «igaged  in  interstate  business, 
oc  In  an  act  which  Is  so  directly  and  im- 
mediately oonnected  with  such  business  os 
stUwtantially  to  form  a  part  or  necessary  in- 
ddent  thweof.  New  Xork  a  ft  H.  B.  Co.  t. 
(3arr,  238  V.  S.  260,  35  Sup.  Ct  780.  59  L. 
Bd.  1288.  Whm  the  employer  is  engaged 
in  both  Intrastate  and  inter^te  commerce, 
and  the  instrumentalities  are  used  lndiscrim< 
Inately  in  both,  tbe  line  of  demarkatlon  be- 
tween the  two  classes  of  business  Is  exceed- 
ing^ difficult  to  trace.  A  rtaunfi  at  some  of 
the  decisions  will  serve  to  illustrate  this 

In  Louisvile  &  Nashville  B.  Co.  t.  Parker, 
242  U.  S.  13,  37  Sup.  Ct.  4,  61  U  Ed.  119, 
the  employee  was  engaged  in  switching  a 
car  not  moving  in  interstate  commerce  from 
one  track  to  another,  for  the  purpose  of 
teaching  and  moving  an  Interstate  car;  and  it 
was  held  that  he  was  engaged  in  interstate 
commerce.   The  court  says: 

"The  difference  is  marked  between  a  mere 
expectation  that  tbe  act  done  would  be  fol- 
lowed bj  other  work  of  a  different  character, 
*  *  *  and  doing  the  act  for  the  purpose  nt 
furthering  the  later  work." 

New  York  C.  B.  Co.  v.  Carr,  supra,  was  a 
case  where  two  cars  carrying  Interstate 
freight  was  uncoupled  from  an  interstate 
train  and  backed  Into  a  siding,  where  the 
emploj'ee  was  Injured.  We  quote  from  tlie 
decision: 

"The  matter  is  not  to  be  decided  hj  comider- 
ing  the  physicftl  position  of  the  employee  at 
the  moment  of  injur;.  If  be  ia  hurt  in  the 
course  of  hia  emplo;meat  while  going  to  a 
car  to  perform  an  interstate  duty,  or  If  he 
is  injured  while  preparing  an  engine  for  sn  in* 
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tcraMe  trip,  he  Is  cntittod  to  th*  benefits  <a  |  htfd  that  be  was  not  In  Interatnte  cmnmerofb 
tlie  federal  act,  although  the  accident,  occurred  |  stating  that — 
prior  to  the  actaal  confine  of  the  engine  to  the 


interstate  cars." 

In  the  case  of  Erie  R.  Go.  t.  \Wnfleld,  244 
r.  8.  170,  37  Snp.  Ct.  686,  61  L.  Ed.  1057, 
Ann.  Cas.  19186,  662,  an  employee  was  In 
charge  of  a  switch  engine  which  was  used 
In  Bwltcbiog  cars  about  in  the  yard,  espe- 
daUy  to  and  from  a  transfer  statlcm ;  sonKe 
cars  containing  interstate  freight,  others  In- 
trastate, and  still  others  carrying  both  class- 
es. Aftra:  completing  his  day's  work,  he  pnt 
his  engine  away  and  started  to  leave  the 
yard.  While  crossing  a  track  on  his  way 
out,  he  was  stmck  by  an  engine  and  killed. 
It  was  held  that,  as  his  work  was  particular- 
ly Interatate,  and  hia  leaving  the  yard  was 
a  necessary  incident  to  his  employment,  he 
was  at  ttie  time  engaged  in  Interstate  com- 
merce within  the  purview  of  the  federal  act. 

New  York  C.  R.  Co.  v.  Porter,  249  U.  S.  168, 
39  Snp.  Ct  188.  63  U  Ed.  636,  aetermined 
that  a  workidan  engaged  in  removing  snow 
from  tracks  used  for  the  transportation  of 
Interstate  and  intrastate  commerce  was  en- 
titled to  cranpensation  under  the  federal  law. 

In  Philadelphia,  B.  &  W.  R.  Co.  r.  Smith, 
260  U.  S.  101,  39  Sop.  Ct.  896.  68  L  Ed.  669, 
the  employee  was  the  cook  of  a  construction 
crew  which  was  employed  in  repairing  bridges 
at  different  places  along  the  line.  The  court 
.stated  that  as  he  was  actually  asalstlDg  the 
bridge  carpenters  by  keeping  their  bed  and 
board  close  to  their  place  of  work*  he  was 
engaged  In  Interstate  commerce. 

Pederson  Delaware,  L.  &  W.  R.  Co.,  229 
U.  a  146.  33  Sup.  Ct  648,  67  h.  Ed.  112S. 
Ann.  Cas.  1914C.  153,  decided  that  an  em- 
ployee who  was  carrying  bolts  to  be  used  in 
repairing  an  Interstate  railroad,  and  was  In- 
jured by  an  interstate  train  while  performing 
that  duty,  WAS  within  the  terms  oi  the  federal 
statute. 

Shanks  t.  Delaware,  L.  &  W.  R.  Co.,  239 
U.  S.  666,  86  Snp.  Ct  188,  60  U  Ed.  436,  L. 
R.  A.  19160, 797,  enunciates  the  princU>le  that 
a  workman  ^ployed  In  removing  and  Install- 
ing fixtures  in  a  machine  shop  which  Is  con- 
ducted for  repairing  locomotives  used  In  both 
Interstate  and  intrastate  transportation  Is 
not  CTtitled  to  the  benefit  of  the  federal  act 
The  ooart  in  its  opiniim  says: 

"The  connection  between  the  fixture  and 
interstate  transportation  was  remote  at  best, 
for  the  only  fanctlon  of  the  fixture  was  to  com- 
municate power  to  machinery  used  in  repairing 
parts  of  engfaies  some  of  which  were  used  in 
•och  'transportation." 

In  the  case  of  Chicago,  B.  &  Q.  R.  Co.  v. 
Harrington,  241  U.  S.  177,  36  Sup.  Ct  017, 
60  Lb  Ed.  941,  the  workman  was  employed 
with  a  crew  in  switching  cars  of  coal  to 
sheds,  where  It  was  placed  In  chutes,  thence 
to  be  used  to  supply  coal  to  engines  engaged 
In  botb  classes  ot  ,tnuispoxta,tloa.  The  court 


"Manifestly  there  was  no  such  close  or  di- 
rect relation  to  interatate  transportation  in 
the  taking  of  tlie  coal  to  the  coal  ebutes." 

The  above  dtatioma  viU  soflSce  to  indicate 
the  subtle  distinctioins  which  have  been 
drawn  by  the  Snpreme  Court  of  the  United 
States  in  Intopreting  and  applying'  the  fed- 
eral Employers'  Uabili^  Act 

Coming,  now,  to  the  dedsims  ot  our  own 
Supreme  Court  construing  these  authorities, 
we  encounter  a  direct  conflict  which  adds  to 
the  dlfflcnlty  of  reaching  a  satisfactory  solu- 
tion of  fbe  problem. 

In  the  case  of  Southern  Padllc  Co.  t.  Pills- 
bury,  170  CaL  782,  181  Fac  277,  U  B.  A. 
191611,  916,  the  InduiArlal  Accident  Com- 
mission of  Galitomla  had  assumed  Jurisdic- 
tion, under  sabstantlally  the  following  facts: 
A  workman  named  Ruth  was  repairing  a 
switch  engine,  which  bad  been  withdrawn 
from  soTlce  in  the  yard  at  Roserille  Junc- 
tion, Cat.  where  K»ne  70  per  cent  of  the 
switching  was  interstate  commwee  work. 
WhUe  thus  engaged,  Ruth  received  Injuries 
resulting  In  Ids  death.  The  accident  occurred 
during  the  time  the  engine  was  ln  the  round- 
house undergoing  repairs,  and  three  days  be- 
fore it  was  restored  to  sexrlcb  Our  Snpreme 
Court  annulled  the  award,  after  discussing 
the  dedsloos  of  the  federal  court  some  of 
which  we  have  dted.  On  May  21, 1917,  with- 
out filing  an  cvlnbni,  the  Supreme  Ooart  ot 
the  United  States  denied  a  petition  for  a  writ 
of  certiorari  whereby  it  was  sought  to  re- 
view the  dedaloD  ot  the  state  court 

On  January  8, 1917,  the  Siqtreme  Court  of 
the  United  States  rendered  an  opinion  in 
the  case  of  Minneapolis  &  St  Louis  R.  Ca 
V.  Winters,  242  U.  S.  853.  87  Sup.  Ct  170, 
61  L.  Ed.  368,  Ann.  Cas.  191BB.  64,  from 
which  we  quote: 

"The  agreed  statement  Is  embraced  in  a  few 
words.  Tbe  plaintiff  was  making  rei>air8  upon 
an  engine.  This  ensiae  'liad  been  used  in  the 
hauling  of  freight  traios  over  defendant's  line, 

*  *  *  whidi  frei^t  trains  hauled  both  intra- 
state and  interstate  commerce,  and  *  *  *  it 
was  BO  used  after  the  plaintilTs  injury.'  The 
laet  time  before  the  injury  •  •  •  was  on 
October  18,  when  it  pulled  a  freight  train  into 
Marahalltown,  and  it  was  used  again  on  Octo- 
ber 21,  after  tbe  accident,  to  puU  a  freight 
train  out  from  Uie  same  place.    That  is  all 

*  *  *  we  have,  and  is  not  sufficient  to  briiqc 
the  case  under  the  act  This  is  not  like  the 
matter  of  repairs  npon  a  road  permanently  de- 
voted to  commerce  among  the  states.  An  en- 
gine  as  such  is  not  permanently  devoted  to 
any  kind  of  traffic,  and  it  does  not  appear  tliat 
thit  engine  was  destined  especially  to  any- 
tking  more  definite  than  aiich  Imaineas  as  it 
misht  be  needed  for.  It  was  not  interrupted 
In  an  interstate  haul  to  be  repaired  and  go  on. 
It  simply  had  finisbed  some  interstate  business 
and  bad  not  yet  begun  upon  any  other.  iU 
next  work,  so  /or  as  ^peartt  mght  be  itUar- 
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9Me  or  oonfinei  to  Iowa,  u  It  shonld  happen. 
At' the  moment  it  was  not  engeged  In  eitiier. 
Its  character  as  an  instnunent  of  commerce 
depends  upon  its  employment  at  the  time  not 
upon  remote  prohabititiee  or  upon  aooidental 
later  event*."    (Italics  ours.) 

On  the  antbotltr  of  tUs  Winters  Case,  out 
Supreme  Courts  tn  Hlnes  t.  Industrial  Acc 
Com.,  WZ  Faa  869,  filed  October  4,  1920, 
affirmed  an  award  to  (me  Brizzolara,  under 
drctimstances  soioewbat  sinmar  to  those  In 
tbe  Ruth  Case,  snpra.  The  findins  ot  the 
commission  in  the  Brlszolara  Oase  was  as 
fiillows: 

"That  at  the  time  of  said  injury  and  death 
said  employee  was  engaged  in  making  repairs 
upon  a  switch  engine,  which  had  been  tempo; 
rarlly  withdrawn  from  serriee  therefor.  That, 
when  in  service,  said  switch  enghte  was  used 
in  both  Interstate  and  intrastate  traffic.  That 
the  evidence  herein  is  insufficient  to  establish 
as  a  fact  that  the  proportion  of  said  interstate 
use  eneeded  or  amounted  to  thirty  per  cent  of 
the  lAole.'* 

After  qnotlug  from  the  dedsiona  of  the 
United  States  Supreme  Court,  the  opinion 
proceeds  to  state  that  the  ruling  In  the  Ruth 
Case  is  at  variance  with  the  holding  In  the 
Winters  Case,  and  that  the  Roth  Case,  there- 
fore, cannot  be  considered  as  omtrolUng,  not* 
withstanding  that  the  Hnth  Case  was  affirmed 
by  the  United  States  Supreme  Court  some 
four  months  after  the  Winters  Case  was  de- 
cided. 

Some  of  the  other  adjudications  of  our 
Supreme  Court  are  Illuminating  np<m  this 
Intricate  problem.  It  has  \»m  hdd  that  a 
watchman  at  a  railroad  crossing  used  fbr 
both  Int^tate  and  intrastate  traffic  is  en- 
gaged in  Interstate  business  while  employed 
in  keeping  the  track  clear  of  <rf)structlona  in 
order  to  fiicilltato  the  passage  of  interstate 
trains.  Southern  Padflc  Co.  t.  Industrial 
Ace.  Com.  (Bolfe  Case)  174  CaL  8,  161  Pac. 
11S»,  L.  R.  A.  1»17E,  262;  Southern  Pacific  Go. 

Industrial  Acc  Com.  (Smith  Case)  174  Oal. 
16.  161  Pac.  11^  An  electric  lineman,  em- 
ployed in  the  removal  of  an  overhead  tele- 
phcme  wire  whldi  had  fallen  on  the  trolley 
wire  used  by  a  railroad  for  furnishing  ^ectric 
power' for  the  operation  of  cars  of  the  rail- 
road's Interstate  and  Intrastate  passenger  sys- 
tem, was  engaged  in  interstate  commerce,  as 
he  was  then  engaged  directly  In  removing  an 
obstruction  to  tbe  cfl;>eratlon  of  an  Instrumen- 
tality In  actual  use  for  purposes  of  such  com- 
merce. Southern  Padflc  Co,  v.  Industrial 
Acc.  Com.  (Covell  Case)  174  Cal.  19,  161  Pac. 
1143. 

In  the  case  of  Southern  Padfic  Co.  v.  In- 
dustrial Acc  Com.,  178  Cal.  20,  171  Pac. 
1071,  one  Butler  was  killed  an  electric 
shock  recdved  while  he  was  wiping  in- 
sulators on  the  main  power  line  of  an  in- 
teratate  and  intrastate  syaton,  betwem  ttie 
power  house  and  substations.  Tb»  dectrlcal 
Mi«sy  was  g^erated  at  this  poww  house 
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and  conveyed  In  an  alternating  cnrroit  of 
high  voltage  to  the  substations,  there  con- 
verted and  transformed  to  a  direct  curroit 
of  reduced  voltage,  thence  passed  to  the  trtd- 
ley  wires,  and  from  there  to  tbe  motors  on 
tbe  cars.  Our  Supreme  Court  aivlled  the 
prlndple  of  the  Harrington  Case,  supra,  and 
dedded  that  the  work  being  done  by  Butler 
was  analf^ns  to  the  situation  of  an  em- 
ployee loading  coal  chutes  for  the  supply  of 
Interstate  raglnes,  and  hdd  that  But- 
ler's en^loyment  was  too  remote  from  inter- 
state commerce  to  bring  him  within  the  fed- 
eral statute.  This  action  was  reversed  by 
the  Supreme  Court  of  the  United  States  ^1 
V.  S.  259,  40  Sup.  Ot  180,  64  Ii.  Ed.  268),  tbe 
court  saying; 

"Generally,  when  appllcaMlity  of  the  £ed«al 
Bmidoyars'  liability  Ai^  is  nncwtain.  tha  char- 
acter of  the  employment,  in  rdatiw  to  oom- 
merce,  may  be  adequately  tested  by  inquiong 
whether,  at  the  time  of  the  injury,  the  em- 
ployee was  engaged  in  work  so  closely  connected 
with  interstate  transportation  9p  practically  to 
be  a  part  of  it.  *  •  •  Power  is  no  less  es- 
sential than  tracks  or  bridges  to  the  movement 
of  cars.  Tbe  accident  under  consideration  oc- 
curred while  deceased  was  wiping  insulators  ac- 
tually supporting  a  wire  whidi  then  carried 
electrio  power  so  intimately  eninected  with  tiie 
propulsion  of  ears  that  If  it  had  been  sbott- 
drcuited  tlirough  his  body,  they  would  have 
stopped  instantly.  Applying  the  suggested  test, 
we  think  these  drcnmstances  suffice  to  show 
that  his  work  was  directly  and  immediately  coo^ 
nected  with  interstate  transportatioB  and  an 
essential  part  ot  it." 

The  cases  which  most  dosely  parallel  the 
one  vre  have  nnder  consideration  are  found 
in  the  deddons  of  the  Circuit  Courts  ol  Ap> 
peals,  and,  though  they  are  not  expressions 
of  the  court  of  last  resort,  neverthdess  they 
may  guide  the  action  ot  tbe  state  courts  In 
determining  the  applicability  o£  the  federal 
statute. 

Law  V.  lUlnots  Cent.  B.  Co.,  208  Fed.  868, 
126  C.  0.  A.  27,  U  R.  A.  lOlSO,  17,  was  de- 
cided by  the  ClTcnlt  Court  of  Appeals  of  the 
Sixth  Circuit  A  boiler  maker's  helper  was 
Injured  In  the  shops  of  tbe  railroad  company 
at  Memphis,  Tenn.,  while  assistlDg  the  boll^ 
maker  In  r^uUring  a  freight  mglne  r^larly 
used  In  interstate  commerce.  The  engine  was 
In  the  shop  for  what  is  cabled  "roundhouse 
overhauling,"  and  had  beeu  dismantled  at 
least  21  days  before  the  acddent  Up  to 
tbe  time  It  was  token  to  the  shop,  It  bad  been 
regularly  used  in  Interstate  cranmerce,  was 
destined  to  return  thereto  on  completion  of 
the  repairs,  and  did  so  return  the  day  fol- 
lowing the  acddent.  In  the  tn^on  bddlng 
the  federal  act  applicable  to  the  t&cts,  the 
court  propounds  the  following  pertinent 
Interrogatories: 

"Under  the  existiug  facts,  can  the  length  of 
time  required  for  the  repairs  change  the  legal 
situation?  If  so,  where  is  tbe  line  to  be  drawn? 
How  many  days  temporary  witlxb-awal  would 
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suffice  to  take  It  oat  of  the  porriew  of  tlie  act  t 
And  iB  it  material  whether  tiie  repain  take 
timet  in  the  zonndhoiue  or  In  ffeoeral  ihope  V 
Is  not  the  test  whetiher  the  withdrawal  ii  mere* 
ly  temporary  in  character?" 

Fnrtber  quoting  fiNNn  ttie  opinion: 

"As  hdd  In  the  Pederson  Case,  the  woA  of 
keqdi^  Hie  fnstnime&talities  used  In  interstate 
commerce  (which  woold  Indude  engines)  in 
proper  state  of  repair  while  thus  used  is  so 
clearly  related  to  sQch  commerce  as  to  be  in 
practice  and  in  leffl  contemplation  a  part  of 
it." 

In  Nortbem  Padflc  B.  Co.  t.  lUerkl.  198 
Fed.  U7  a  a  A.  287,  tbe  OraUt  Oonrt  of 
AppeaU  of  tike  Ninth  Clrenit  held  that  an  em- 
ployee engaged  at  tbe  railvay  shops  In  mak- 
ing npaXn  upon  a  r^lgeratw  car  thoreto- 
fore  used  Indtscrimlziately  in  Intrastate  and 
Intostate  otnmnerce,  and  Intraidcd  again  to 
be  so  used  wli»  repaired,  was  oae  of  tbe  In- 
KtnunentB  of  interstate  commerce. 

Some  general  statements  in  tbe  opinion  In 
tbe  Brinolaia  Case,  supra,  might  seem  to  be 
determinative  of  flie  ISBues  here  inT<MTed;  bat 
a  perosal  of  the  opinion  dlsdoeea  that  such 
statements.  In  so  tar  as  they  attempt  to  state 
the  legal  prlndples  applicable  to  all  engines, 
are  not  warranted  by  the  decisiott  in  the  Win- 
ters Case,  Stquft,  npon  which  Qtey  purport  to 
be  based.  The  Winters  Case  turned  upon  the 
pmpoeitiai  that  the  future  use  of  the  engine 
was  undetermined,  and  that  Us  character 
as  an  InstrumoitaUr  <^  interstate  commerce 
oonld  not  be  made  to  d^iend  tyMo  mmote 
possibilities  or  npon  accidental  lat»  eraits. 
Tbe  BWitdi  engine  InVoIred  in  the  Brlzzolara 
Case,  whoi  in  serrice,  was  used  In  both  In- 
terstate and  Intrastate  traflic— -the  propor- 
tion of  eadi  not  being  ascertainable  fKm  the 
evidence;  It  does  not  ai^ar  that  it  was  In- 
toided  for  8U<A  service  In  the  future,  or 
that  It  was  utilized  for  any  purpose  what- 
ever after  being  repaired.  Hie  facts  In  tbe 
instant  case  are  distlngnlflhahle  from  those 
in  ^ther  the  Winters  Case  or  the  Biiz- 
■olara.Case.  Here  the  engine  was  perma- 
nently devoted  to  interstate  commerce,  was 
destined  to  return  to  that  service  on  comple- 
tion of  the  necessary  repairs,  and  was  so  re- 
turned when  placed  In  omdltion  for  such 
nse.  It  would  seem  that  the  length  of  time 
it  was  out  of  ctnnmlsslon  la  immaterial,  so 
long  as  It  was  the  intenti<Hi  to  maintain  its 
character  as  an  instrumentelity  of  interstete 
commwce.  As  stated  In  the  Parker  Case, 
supra,  "tbe  purpose  controls,  and  the  busi- 
ness is  Interstate."  Its  future  use  was  not 
d^aident  upon  "remote  probablHtleB  or  ac- 
cidental later  evoate";  hot,  so  far  as 
purpose  and  intentton  are  omcemed,  its  con- 
tinued use  in  interstate  trafBc  was  as  cer- 
tain as  anything  in  human  affairs  can  be 
predetermined. 

In  tbe  light  ot  the  decbdons,  we  conclude 


that,  at  the  time  of  the  acddent,  Burton  was 
engaged  in  work  so  Intimately  connected  with 
Interstete  commerce  as  practically  to  be  a 
part  of  it,  and  therefore  that  the  Industrial 
Accident  OommlsBion  of  California  had  no 
Jurisdiction. 
Award  annulled. 

We  concur:  nNLATSON,  P.  J.;  THOM- 
AS, J. 


FLINT  V.  QIQUIERE.  (Chr.  1904.) 

(District  Court  of  Appeal.  Third  District,  Cali- 
fornia. Dec  7,  1020.  Bebearing  Denied  Jan. 
6,  1921;  Hearing  Denied  by  Supreme  Court 
Feb.  3,  1921.) 

1.  Appeal  aod  error  ^=>I002— Verdlot  on  ooa- 
tllctlng  evidenoe  oondaslve. 

Jury's  finding  on  conflicting  evidence  as  to 
frand  \rill  not  be  disterbed  on  appeal. 

2.  Cestraets  ^108(2) —Waiver  of  optlos  la 
favor  of  asotlicr  set  agalsst  psfello  polloy. 

Agreement  not  to  exerdse  option,  so  as  to 
aUow  another  to  buy,  la  not  legally  objection- 
able; there  being  nothing  to  Indeato  that  it  Is 
against  public  policy. 

a.  Coatraols  «B965(3)--nA|roe«eBt  aot  to  ex- 
oroiie  eptles  so  that  defesdaat  nliht  bay  oan- 
slderatloK  far  agreesiest  to  pay. 

Flalntifrs  agreonent  not  to  ezudse  an  vp- 
tlon,  ao  aa  to  allow  defendant  to  boy,  was  con- 
sideration for  defendant's  promise  to  pay  plain- 
tiff a  certain  sum. 

4.  Coatraota  «s»SO)'^greesieBt  aet  to  exer- 
€im  •pnom  ssfllcieBtly  detaltou 

Agreement  not  to  exerdse  an  option  ao  as 
to  allow  a  third  person  to  buy  the  articlea  Jkeld 
not  so  uncertain  or  indeflnlto  as  to  make  it  In- 
vahd  or  unenforceable. 

5.  Cootraots  «e=»333(6)  —  Agreeaieftt  aet  to 
exercise  optloa  held  piaadad. 

Complaint  heM.  to  plead,  In  effect,  contract 
of  plaintiff  not  to  exercise  option,  ao  as  to  allow 
defendant  to  buy  the  articles,  in  consideration 
of  amount  to  be  paid  for  each  article  boaght. 

6.  Contracts  <@=928(3)<~Fi»dlag  of  agreemeat 
set  to  exerdse  option  warranted  by  evMeaee. 

Evidence  held  to  warrant  finding  of  agree- 
ment of  plaintiff  not  to  exercise  option,  allow- 
ing defendant  to  buy  the  artides,  he  in  consid- 
eration to  par  plaintiff  a  certain  amount  for 
each  article  that  be  should  buy  of  the  third  per- 
son. 

7.  Contraots  ^=»34S  —  One  attaekinf  written 
optloa  as  wltboat  oensMersilen  hat  harden  of 
proef. 

Under  Civ.  Code  fj  1914,  1615,  as  to  pre- 
sumption of  consideration  and  burden  of  proof 
as  to  lack  of  consideration  of  written  instru- 
meat,  defendant,  sued  on  cratract  whereby 
plain tiS  agreed  not  to  exeretee  his  written  op- 
tion and  to  allow  defeodant  to  boy  the  articlea, 


«B»For  ofeMr  eases  asa  same  t^M  and  KBr-NVMBBR  In  aU  Kay-Hanbend  DIssBta  sad  Indoas 
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ku  a«  burden  of  proitf  on  Us  didm  ^  wnt 
of  ooMfdwatlon  for  tha  option. 

8.  Coitraelt  «S950— Aimmtit  aot  to  oxBrciM 
optloi  hold  to  evRtila  Hm  looHsary  reolpro- 
oal  pronlMt  mmt  obllgMlon. 

FlaintHTB  optfon  coiutitatlnK  propertjr,  his 
BgrcemeDt  oot  to  ez«rdse  it  and  to  allow  de- 
fendant to  boy  the  aitideB,  Imposed  on  him  a 
burden  and  on  defendant  a  benefit  under  GIt. 
Code,  S  160S,  so  that,  defendant  agreeing  to  pay 
plaintifF,  In  consideration  for  such  agreement, 
a  certain  amount  for  each  of  each  articles  that 
he  should  bay  of  the  third  person,  there  were 
the  reciprocal  promises  and  obligationa  neceS' 
sary  for  a  valid  contract 

g.  Frauds,  statute  of  4^S4— Agreemwt  as  to 
option  held  not  sale  within  statnte. 

Agreement  of  plaintiff  not  to  exercise  his 
option,  so  that  defendant  could  buy  the  articles 
independently  of  the  option,  was  not  one  for 
sale  within  Civ.  Code,  1  1624.  snbd.  4. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  SerieS)  Chose  in 
Action.] 

to.  FraudSt  statato  ef  «s»85  —  Aireoaeot  for 
sale  not  wlthii  statott^  tlM  pries  HOt  no^H- 

sarliy  being  $200. 
If  agreement  of  plaintiff  not  to  exercise  op- 
tion to  buy  365  cattle,  but  to  allow  defendant 
to  bny  them,  defendant  to  pay  plaintiff  for 
each  bead  purchased,  be  considered  one  for  sale 
of  the  option,  ft  Is  not  vlthln  Cit.  Oode,  1 1624. 
sahd.  4,  as  he  mi^t  bny  less  tiian  200  head  so 
that  the  pilco  oi  the  option  woold  be  less  than 
$200. 

11.  Frasdt,  ttatito  of  ^144  — Om  rooolvlao 
beooflt  of  oootraet  ostoppsd  to  dain  Its  ■■• 
validity. 

Bnn  tf  ptafntUTs  afreenont  not  to  ozordao 

an  option  to  bny  cattie,  but  to  allow  dofwdant 
to  buy  them,  defendant  in  cmisideration  to  pay 
plaintiff  ¥1  for  each  head  defendant  should  buy 
of  the  third  person,  be  considered  a  contract 
for  sale  of  the  option  within  the  statnte,  de- 
fendant, having  availed  himself  thereof,  is  es- 
topped to  assert  invalidity  of  the  contract  be- 
cause not  in  writing. 

12.  Contracts  «=»350( I)— Evidence  that  par- 
ohass  by  dsfsndant  from  third  psrsos  wss  ua- 
dsr  agreement  with  plaintiff  held  sufflclent 

Evidence  held  suflScient  to  sustain  finding 
that  the  purchase  of  cattle  by  defendant  was 
under  his  agreement  with  plaintiff,  whereby 
plaintiff,  having  an  option  for  their  purchase, 
agreed  not  to  exercise  it,  but  to  allow  defend- 
ant to  buy  them,  he  to  pay  plaintiff  $1  for  each 
head  that  he  should  buy  of  the  optionor. 

IS.  Contracts  «=3l92— Dsfsndant,  to  be  liable 
under  agreement  whereby  plaintiff  waived  op- 
tion la  his  favor,  nood  not  have  pnreliasad 
daring  Hfo  of  opUoa. 
For  defendant  to  be  liable  under  agreement 
with  plaintiff,  who,  having  option  to  baj  cattle, 
agreed  not  to  exercise  it,  but  to  allow  defsnd* 
ant  to  boy  them,  he  to  pay  plaintiff  $1  for  each 
head  that  he  should  buy  of  the  third  person, 
it  was  not  neceasaey  that  defendant's  porcbace 
■hould  bo  before  expiration  of  tha  option. 


Appeal  from  Superior  Covrt,  Ydo  Ooonty; 
W.  A.  Andnaon,  Jadgfc 

Action  by  S.  W.  Flint  against  Carl  Glgnlere. 
Judgment  for  plaintiff,  and  defendant  ap* 
peals.  Affirmed, 

Elmer  W.  Armfleld  and  Arthur  B.  Eddy, 
both  of  Woodland,  for  appellant. 

Arthur  O.  Huston,  at  Woodland,  for  re- 
spondent, 

BtTRNETT,  J.  The  CMnplaint  In  this  ac- 
tion l8  brief  and  may  be  set  out  tn  full  as 
followa: 

"(1)  That  within  two  years  last  past  the  said 

plaintiff  snd  D.  B.  Woods  entered  Into  it  con- 
tract whereby  the  said  D.  B.  Woods  agreed  to 
sell  and  deliver  to  the  said  plaintiff  366  bead  of 
cattle  situated  in  Berryessa  Valley,  Cal. 

"(2)  That  said  plaintiff  and  defendant  agreed 
that  if  plaintiff  would  permit  said  defendant  to 
purchase  said  cattle  so  held  under  contract  by 
plaintiff  from  the  said  Woods  that  the  said  de- 
fendant would  pay  plaintiff  the  sum  of  $1  per 
head  for  each  and  every  bead  purchased  by 
him;  tiiat.  In  consideration  of  siUd  agreement 
on  the  part  of  said  defendant  to  so  pay  him  the 
sum  of  91  per  bead,  the  said  plaintiff  agreed 
that  said  Woods  might  sell  said  cattie  to  the 
said  defendant,  notwithstanding  the  contract 
between  plaintiff  and  the  said  Woods. 

"(3)  That  the  said  defendant  thereupon  pur- 
chased from  1^  said  Woods  365  head  ai  aaid 
cattle. 

"(4)  That  there  la  -due,  owing,  and  nnp^ 
from  the  said  defendant  to  the  plaintiff  the 
sum  of  986Si  that  tha  same  has  not  been  paid 
and  no  part  thereof  has  bora  paid." 

In  the  answer  it  was  denied,  oh  'Informa- 
tion and  belief,  tbat  plaintiff  and  Woods  en- 
tered into  such  contract,  and  It  was  denied 
positively  tbat  plaintiff  and  defendant  enter- 
ed into  the  contract  mentioned  In  the  com- 
plaint. An  affirmative  defense  of  fraud,  baa- 
ed upon  mlsrepres«it8tion  by  plaintiff  ot  the 
fitness  of  said  cattle,  was  also  set  np,  and 
it  waa  alleged  that  the  agreement  was  tbat 
defendant  should  pay  plaintiff  the  sum  of  $1 
per  head  "for  each  and  every  head  of  the  said 
oattle  fairly  fat,  fit  and  suitable  for  slaugh- 
tering purposes  which  he  mlghb  purchase 
from  the  said  Woods";  that  immediately 
after  entering  into  said  contract  defaulant 
discovered  that  said  cattle  were  extremely 
thin,  lean,  and  scrawny  and  entirely  unfit 
and  unsuitable  for  slaughtering  porpoaes, 
and  informed  plaintiff  that  he  would  not  pu^ 
chase  the  same  or  any  thereof. 

The  action  was  tried  before  a  Jury,  and  a 
verdict  was  rendered  in  favor  ot  plaintiff  toe 
the  sum  of  $328,  and  the  appeal  la  from  the 
Judgment  entered  thereon. 

[1]  At  the  outset  we  may  dispose  of  the 
question  of  fraud  by  saying  that  as  to  it  the 
evidence  is  conflicting,  and  it  may  not  be 
amiss,  Indeed,  to  recall  the  principle  tbat 
requires  us  to  approach  the  determination  of 
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all  the  laniM  with  the  disposition  to  find. 
If  possible,  legal  support  for  the  verdict  and 
Judgment,  and  to  be  coitent  If  gnch  rapport 

be  found. 

The  theory  of  plaintiff,  as  we  understand 
It,  Is  that  be  had  an  option  for  the  purchase 
of  certain  cattle  from  one  Woods;  that  be 
agreed  with  defoidant  that  he  would  not  ex- 
ercise said  option  If  the  defendant  would 
pay  him  91  per  bead  for  all  of  aald  cattle 
that  the  defendant  might  purchase;  that 
thereafter  said  defendant  did  purchase  828 
thereof,  and  h^ice  plaintiff  becane  ottltled 
to  the  payment  of  $828. 

[2-4]  Abstractly  ccmsld»«d,  such  agree- 
ment does  not  aiqiear  to  be  legally  objectlon- 
ableL  There  Is  nothing  to  indicate  that  It 
is  against  public  policy,  and  the  decllnatlou 
of  the  plaintiff  to  exercise  bis  option  in  order 
that  the  def^dant  might  have  the  opportun- 
ity of  purchasing  the  cattle  for  himself  would 
constitute  a  suffldoit  conslderatltm  for  the 
latter's  promise  to  pay  the  former  the  said 
sum  of  money.  Nor  is  there  anythli^c  so  un- 
certain or  Indefinite  in  its  terms  as  to  make 
such  contract  Invalid  or  unenft>roeabl& 

But  we  do  not  understand  appellant  to  claim 
that  an  agreement  of  that  kind  may  not  be 
enforced,  but  his  contention  is  that  no  such 
contract  was  either  pleaded  in  the  complaint 
or  shown  by  the  evidence. 

[S]  As  to  the  complaint  it  la  true  that  it 
is  not  expressly  alleged  that  plaintiff  agreed 
"to  stand  aside"  or  not  to  exerdse  his  op- 
tion, but  that  is  necessarily  Imidled  In  the 
averment  "that  said  plaintiff  agreed  that 
said  Woods  might  sell  said  cattle  to  the  said 
defradant,  notwithstandhtg  the  contract  be- 
tween plaintiff  and  said  Woods."  The  In- 
ference Is  also  strengthened  by  a  considera- 
tion of  the  use  of  the  expression  "permit  said 
defendant  to  purdiase  said  cattle."  In  brief, 
the  complaint  shows  the  agreement  to  be  that 
defendant  would  pay  plaintiff  per  bead 
for  each  of  the  cattle  purchased  by  hhn,  and  in 
consideration  of  this  promise  the  pUilntlff 
agreed  that  Woods  might  sell  said  cattle  to  de- 
fendant, DOtwlthstanding  said  option.  If  that 
Is  not  equivalent  to  a  promise  on  the  part  of 
plaintiff  not  to  exerdse  his  legal  right  to  pur- 
cliase  said  cattle,  then  the  iH^mlse  amounts  to 
nothing.  Of  course,  he  could  not  permit  de- 
fendnnt  to  buy  the  cattle  or  carry  out  his 
agreement  that  "Woods  might  sell  said  cat- 
tle to  said  defendant,"  if  he  exercised  bis 
option.  Both  conditions  could  not  coexist 
It  hardly  seems  controvertible  that  plain- 
tiff has  substantially  set  forth  in  his  com- 
plaint a  contract  in  accordance  wlOi  the  the- 
ory for  which  he  contends  in  his  brlMT, 

[6]  We  may  next  consider  whether  the  evi- 
dence fumishoi  any  rational  ground  for  the 
Inference  that  snch  was  the  contract  of  the 
parties.  In  reference  to  It  the  plaintiff  tes- 
tified as  follows: 

"Mr.  Gigniere  csme  to  my  house.  Hrs.  JTSnt 
and  I  were  there.  Bfr.  fflguiure  wanted  to  get 


those  cattie.  He  Bays  *I  hear  that  yon  got 
Woods'  cattle  tied  up.*  Tha^a  the  upresslon 
he  used.  I  says,  1  have  a  contract  on  his  cattle 
and  I  am  going  to  try  to  sell  them;'  and  he 

says,  'Will  yon  turn  those  cattle  over  to  me?* 
I  sars,  1  would  be  glad  to,  Carl;  we  live  here 
in  Yolo  county,  and  I've  done  some  business 
with  you  before;  I  would  be  glad  to  do  it,  tum 
them  over  to  you,  providlog  ;ou  pay  me  what 
I  would  make;  otherwise  a  dollar  a  head  la  mj 
commiasioD.*  He  says,  'All  right,  I'll  pay  yon 
a  dollar  a  head.*  And  then  Mrs  Flint  took  the 
original  contract—  Q.  When  yon  say  the  orig- 
inal contract,  you  mean  the  one  of  February 
22d?  A.  Yes,  air;  all  those,  all  of  them,  and 
gave  Mr.  Gigniere  a  copy.  Mrs.  Flint  wrote 
this  copy  out  and  handed  it  to  Mr.  Giguiere, 
and  Mr.  Giguiere  took  it  and  said  he  would  go 
ahead  and  finish  the  business  up  with  Mr. 
Woods." 

Is  it  not  a  rrascmable  Inference  from  the 
foregoing  that  the  intention  of  the  parties 
was  that  plaintiff  would  make  no  attempt  to 
buy  the  cattle.  In  other  words,  to  oonsnm- 
mate  his  option,  and  consideration  of  this 
waiver  the  defendant  would  pay  him  $1  for 
every  bead  that  he  might  buy?  The  agree- 
ment was  not  formulated  with  the  accuracy 
that  would  be  expected  of  attorneys,  but 
these  men  are  laymen,  and  extreme  pre<ision, 
especially  in  the  use  of  legal  terms,  may  not 
be  looked  for.  But  here  again  we  may  say 
that  the  language  quoted  can  hardly  bear  any 
other  construction  than  as  claimed  by  re- 
spondent. In  the  cross-examination  he  added 
that  defendant  said:  "All  right,  now.  If  I 
buy  these  cattle,  Sam,  I'll  give  you  one  dol- 
lar a  heed."  But  it  Is  not  contended  by  re- 
spondent that  appellant  was  to  pay  unless 
he  purchased  the  cattle.  So  that  the  fore- 
going expression  is  not  Inconsistent  with 
plalntlfTs  theory.  Indeed,  as  we  have  seen, 
the  complaint  makes  the  pundiase  by  defend- 
ant a  condltlrai  of  his  obligation  to  pay  plaln- 
Uff. 

We  are  not  concerned,  of  course,  with 
the  fact  that  defendant  testified  that  the 
agreement  was  that  he  was  to  pay  $1  a  head 
for  all  Ihe  fat  cattle  he  bought  But  It  is 
worthy  of  remark  that  his  testimony  on  the 
other  point  Is  to  the  effect  that  plaintiff  was 
to  give  up  his  cation  In  consideration  of  said 
promise  of  defendant. 

As  to  the  execution  of  said  agreement,  it 
Is  sufficient  to  say  that  It  is  not  disputed 
that  plaintiff  did  "step  aside"  and  permit 
def«idant  to  purchase  the  cattle,  and  there 
is  evidence  which  the  Jury  had  the  right 
to  believe — !f  indeed  It  Is  really  contradicted 
— that  defendant  did  purchase  328  head  of 
said  cattle.  Thus  were  the  conditions  ful- 
filled for  the  creation  of  the  obligation  of  de- 
fendant  to  pay  said  sum. 

[7]  Now  for  a  more  spedflc  considcratron 
of  defendant's  criticisms  of  the  judgm^it: 
The  first  is  that  there  was  no  consideration 
for  the  promise  to  pay  said  money  to  plain- 
tuc.  This  la  based  upon  the  assumptloa  that 
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E^alntUf  did  net  confer  any  benefit  or  suffer 
any  detriment,  for  the  reason  tliat  his  so- 
called  option  V8B  witliont  consideration.  As 
to  tills,  it  is  probably  snffldent  to  say  tbat 
the  defenduit  prosented  no  aucb  defense 
in  bis  answer.  The  option  was  embodied 
in  a  written  instrument,  and  in  8a<A  cases 
the  burden  of  showing  a  want  of  considera- 
tion sufficient  to  support  It  lies  with  the  par^ 
ty  seeking  to  invaUdate  it  CIt.  Code,  |  ISIS. 

The  instrument  bedng  in  writing;  tiie  pre- 
sumptifm  is  tbat  there  was  a  sufficient  con- 
sideration (sectlfm  11B14,  Civ.  Code),  and  to 
overcome  this  presumption  It  v&b  incumbent 
upon  appellant  to  allege  and  prove  the  cra- 
trary  (Yellow  Ja<&et,  eta,  Co.  t.  Holbrook, 
24  Cal.  App.  e87,  142  Pac.  128;  Pastene  v. 
Pardinl,  136  Cal.  4S1.  67  Pac.  681). 

[8]  Nor  do  we  see  anything  in  the  form  or 
trams  of  s^d  optUm  to  render  it  Invalid. 
It  conferred  uptm  i^Blntiff  the  legal  rl^^t 
to  purchase  within  a  certain  time  said  cattle 
at  a  certain  price.  Manifestly  plaintiff  was 
not  reqnlred  to  inromlse  to  purchase  the  cat* 
tie  In  order  to  make  it  an  enforceable  in- 
strument If  he  had  80  promised,  it  would, 
of  course,  have  made  th0  instrument  a  con- 
tract ot  sale  Instead  of  an  option.  From  Uie 
nature  of  this  Instrummt  It  would  follow 
that  ft  valuable  consideration  having  pre- 
snmably  been  paid  therefor,  the  "option" 
was  binding  np(m  Woods  and  o(mstituted 
property  which  was  capable  of  ownership 
and  of  belx«  transferred.  But  whether 
Woods  could  have  withdrawn  the  privilege 
granted  therein  before  it  was  acted  upon 
is  Indeed  immaterial,  since  there  is  no  doubt 
tbat  It  was  (qperative  at  the  time  of  said 
agreement  between  plaintiff  and  defendant 
Ttda  privilege  op  cvtlon  being  a  property 
right  necessarily  it  would  be  a  sufficient  con- 
sideration to  snppwt  an  oUlgatlon.  It  is  im- 
material what  its  value  was,  althou^  plain- 
tiff and  defendant  placed  Its  value  at  91  per 
head.  At  any  rate,  we  must  presume  it  was 
of  nlue,  and  therefore  the  assignment  of  it — 
or  what  in  effect  Is  the  same  thing  as  fe.r 
as  the  considraatiOB  is  concerned— th&  volun- 
tary declination  of  plaintiff  to  exercise  said 
option,  imposed  upon  him  a  burden  and  upon 
defendant  a  benefit;  and  brace  there  were 
reciprocal  promises  and  obllgatUms  that  con- 
stituted a  valid  contract  between  plaintiff 
and  defendant  Bacon  v.  Orosse,  16S  Cal. 
481, 132  Paa  1027;  Civ.  Code,  1 1606. 

[8]  It  is  also  contend  by  appellant  that 
the  contract  between  Woods  and  Flint  con- 
stituted a  chose  in  action,  and  therefore  the 
attempted  transfer  of  it  by  oral  agreement 
was  invalid  by  virtue  of  subdivision  4  of  sec- 
tion 1624  of  the  Civil  Code,  pronouncing  In- 
valid "an  agreement  for  the  sale  of  goods. 
Chattels,  or  things  In  action,  at  a  price  not 
less  than  two  hundred  dtdlars,  unless  the 
buyer  accepts  or  receives  part  of  such  goods 
and  chattels  or  the  evidences,  or  B<Hne  of 
them,  Qt  such  things  in  action,  or  pays  4it 
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the  time  smne  part  of  the  pnrcihase  numey." 

But  the  answer  Is  that  the  agreement  be- 
tween plaintiff  and  defendant  was  not  fer  I3ie 
sale  of  said  "chose  in  action,"  but  that  plain- 
tiff would  not  avail  himmif  at  said  privilege. 
There  was  no  claim  nor  was  there  any  evi- 
deaca  that  defendant  was  to  buy  the  cattle 
under  the  agreement  between  plaintiff  and 
Woods,  as  would  have  been  the  case  if  there 
had  been  a  sale  o£  the  "chose  in  actlim.*'  By 
reason  ot  plaintiff  abandoning  his  right  to 
purchase,  defendant  was  left  at  liberty  to 
make  whatever  terms  he  could  with  Woods. 

[18]  Moreover,  if  the  transaction  xaigbt  be 
regarded  as  a  sale,  the  statute  vronld  not  ap- 
ply for  the  reason  that  tba  promise  of  defend- 
ant was  not  to  pay  a  d^nite  amount  of  $200 
or  more,  but  he  was  to  pay  fl  for  evwy  head 
which  he  might  buy.  Bo  did  not  Und  hlmseU 
to  buy  any  definite  number.  In  feet,  this 
seems  to  have  been  left  to  bis  judgment  It 
might  therefore  have  been  leas  than  $200. 
To  such  a  contract  the  statute  does  not  ap> 
I^y. 

[11]  But  be  Uiat  as  tt  may,  jaOer  the  tSx- 
cumstances  of  the  ease,  as  we  are  required  to 
view  it  appellant  Is  estopped  from  urging 
the  statute  ot  frauds.  Flint  p^<nmed  his 
part  of  the  agreement  He  surrendered  his 
property  right  vpon  the  faith  of  Olgidere's 
promise  to  pay  |1  per  head.  Having  re- 
ceived the  benefit  (tf  Uutt  agreement  with 
Flint  it  would  be  unjust  and  inequitable  for 
defendant  to  r^ndlate  it  upon  the  ground 
that  the  c<mtract  was  not  In  writing.  Many 
refinements  and  much  leamiiMron  the  subject 
are  displayed  in  the  books  and  the  dedskms, 
but  we  think  it  can  be  safely  said  tbat  In 
cases  like  this  where  one  of  the  parties  has 
performed  his  obl^ticni,  bas  suffered  the 
detriment  contons^ted  by  the  a^eement 
and  the  oUier  party  has  fully  received  the 
benefit  of  the  transactimi,  tbe  chancellor 
has  a  lai^  ^scretlon  in  determining  wheth- 
er it  would  be  Inequitable  to  allow  the  party 
who  gains  by  the  contract:  to  take  r^uge 
under  the  statute  of  frauds,  and,  unless  It 
can  be  said  tlmt  such  disereU<m  has  been 
abused,  an  appellate  court  will  not  Interfere. 
The  questlim,  we  may  say,  arose  upon  an  ob- 
jection to  the  testimony  of  plaintiff  as  to 
the  contract  with  d^endant  and  we  think  It 
cannot  be  held  that  the  trial  court  eiveA  in 
the  ruling. 

As  illustrative  of  the  appllcatiim  of  this 
prteclple  we  may  refer  to  the  two  California 
dedslous  cited  by  respondent 

In  PearsaU  v.  Henry,  16S  CaL  S14.  96  Pac 
164,  159,  the  actlcm  was  for  the  specific  per- 
formance of  an  oral  contract  to  convey  real 
property,  and  the  Supreme  Court  in  holding 
that  Uiere  'waa  a  sufficient  perftHiaance  by 
one  party  to  require  an  execution  of  the  con- 
tract by  the  other,  made  this  statement: 

"Where  there  la  a  verbal  agreement  under 
which  each  of  the  parties  is  to  convey  Isnd  to 
the  other,  it  is  generally  held  that  a  conveyance 
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hj  one  on  the  faith  of  the  agmmt^  constitHtaB 
Bnch  part  perfotittBltee  ai  Trill  in  equity  take 
the  caee  out  of  the  operation  of  the  etatate 
[citing  cases}.  The  ease  at  bar  is  withlD  the 
principle  of  tfaese  dedeiona,  and  the  conveyaDCC 
hy  plaintiffs  therefore  places  them  in  a  posil^on 
to  compel  compliance  by  the  defendants  with 
the  nndertaUnga  on  thcb  part." 

In  Befferman  v.  Davis,  24  CaL  App.  295, 
140  Fac.  716,  the  action  was  for  the  recovery 
of  rent,  aod  the  lessee  defended  upon  the 
ground  that  the  lease  was  invalid,  because  not 
in  writing.  It  was  held  that  he  was  estopped 
from  setting  np  the  statute  of  frauds;  this 
court  holding  that  it  would  be  inequitable  to 
allow  him  to  repudiate  the  contract  on  any 
snch  ground. 

[12]  Some  contention  Is  made  that  appel- 
lant did  not  buy  the  cattle  under  said  con- 
tract with  re^ndent,  but  that  It  was  a  sub- 
sequent transaction  in  which  he  was  Jointly 
Interested  with  bis  partner.  Holmes.  But, 
if  we  concede  merit  in  such  defense,  there 
la  sufficient  erld^ce  to  the  contrary  to  sus- 
tain respondent's  position.  As  to  this  it  will 
answer  to  quote  the  following  from  the  tes- 
timony of  i^alntifl: 

"Q.  After  that  did  yon  ever  have  any  talk 
with  Mr.  O^uiere  in  regard  to  whether  he  had 
actually  taken  the  cattle  from  Woods?  A.  Yea, 
sir;  I  was  out  in  Mr.  Gigniere's  machine  aod 
sold  him,  if  I  remember  right,  a  couple  of  head 
of  cattle  that  I  bought  out  here  from  Tom 
Chalmers,  and  Giguiere  says,  'Wdl,  I  made  the 
trade  and  111  give  yon  a  check.*  I  says,  'All 
right,*  and  I  says,  'Any  time.' " 

[13]  Another  point  Is  made  that  tbe  pur- 
chase <Kf  tbe  cattle  was  sabseqasnt  to  the  ex- 
piration of  the  (^tlon,  and  tlieref<n«  not  with- 
in tbe  tenns  ot  tbe  contract  between  plain- 
tiff and  defendant.  Reepondoit  dalms  that 
there  la  a  conflict  in  tlie  evidence  as  to  this, 
but.  granting  Oiat  appellant  Is  right  as  to 
tbe  time,  it  does  not  seem  to  be  materiaL 
Tbe  agrement  between  plaintiff  and  defOid* 
ant  did  not  require  tbe  pnrdiase  to  take 
place  before  the  expiration  of  the  t^tfon. 
Indeed,  as  to  that*  no  time  was  medfled. 
although  probably  a  reasonable  time  was  im- 
plied. The  sale,  at  any  nte,  took  place  only 
a  few  days  after  said  optkm  eiplred,  and 
plaintiff,  having  pertonned  bis  part  of  the 
agreement,  was  ottltled  to  reooTCr. 

In  conclusion,  we  may  state  that  In  none 
«f  tbe  cases  dted  by  appelant  do  we  find 
anytung  mUltatlttg  against  this  view.  We 
may  briefly  notloe  tbe  last  ot  tbeoe  niomas 
T.  Birch.  178  Gal.  483,  ITS  Pac.  1102. 

That  case  SnvdtnA  an  option,  and  the 
court  held  that  It  was  not  bindliv  upon 
eithCT  party  .nndl  tbe  defendant  exercised 
his  option  by  making  the  payment  within 
the  time  limited,  but  it  was  found  that  the 
option  was  without  ctmslderatlon  and  dioce- 
fore  constituted  a  mere  offer  which  required 


acceptance  b^oie  it  became  a  oontracL 
Herein,  howevOT,  there  was  a  consideration 
for  the  optl<m,  and  we  are  Justified  In  hold- 
ing that  It  was  accepted  by  Flint,  and  there- 
fore became  a  property  right  of  value. 

The  case  involves  a  comparatively  trivial 
amount;  but  we  have  given  It  as  careful  con- 
sideration ad  thou^  much  were  at  stake, 
and  we  have  reached  the  conclnslon  that, 
under  familiar  principles,  we  should  not 
disturb  the  result  reached. 

The  judgment  Is  affirmed. 

We  concur:  PRBWBTT,  Presiding  Justloe 
pro  tern.;  HABT,  J. 


MERCHANTS'  PROTECTIVE  ASS'N  V. 
JACOBSON. 

(Supreme  Court  of  Idaho.   Jan.  15,  1921.) 

New  trial  «s>lfO— «eart  on  Its  own  Motion 
may  graat  only  when  It  plainly  appears  that 
Jnry  disreganled  evidence  or  Instructions. 

To  authorize  a  district  conrt  to  set  aside  a 
verdict  and  grant  a  new  trial  on  its  own  mo- 
tion under  C.  S.  {  6893,  it  must  appear  plainly 
and  palpably .  that  the  jury  disregarded  either 
the  evidence  or  the  instructions  et  the  court. 

Appeal  from  IMstrlct  Court,  Elmore  Coun- 
ty; James  R.  Bothwell,  Judge. 

Action  on  account  by  the  Merchants'  Pro- 
tective Association  against  S.  Jacobson,  doing 
business  under  the  firm  name  and  style  of 
the  Glenn's  Ferry  Mercantile  Company. 
From  an  ord^  setting  aside  the  verdict  and 
granting  a  new  trial  on  the  court's  own 
motion,  defendant  anpeals.  Beversed  and 
remanded. 

W.  O.  Howie,  of  Mountain  H<mie,  Obas,  M. 
Kabn,  of  Bols^  and  Charles  Stout,  of  Olom's 
Ferry,  for  appellant 

T.  Bailey  Lee,  of  Burley,  tor  re^pondenL 

McO^THT,  J.  Tbo  trial  court  granted  a 
new  trial  <m  Its  own  motion  <m  the  ground 
that  there  had  been  a  plain  disregard  by 
the  jury  ot  the  Instructions  of  tbe  conrt  In 
such  a  way  as  to  satisfy  the  court  that  the 
verdict  was  rendered  under  a  mlsappre- 
husiott  of  tbe  instructions  and  under  the 
Influence  of  passUm  and  prejudice.  ^^Is  was 
done  under  tbe  fidlowlng  j>rovlalon  of  C.  S. 
I  0893: 

"The  verdict  of  a  jury  may  also  be  vacated 
and  a  new  trial  granted  by  the  court  in  which 
the  action  is  pending,  on  its  own  motion,  with- 
out tbe  application  of  either  of  the  parties 
when  there  has  been  such  a  plain  disregard  by 
the  jury  of  the  instructions  of  the  court,  ot 
the  evidence  in  the  case,  as  to  satisfy  the 
court  that  tiie  verdict  was  rendered  under  a 
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mtiappnlittiuion  of  ■ach  Initmctions  or  under 
ttie  Inflveiice  of  purion  or  prejndlee.  •  •  •  " 

Id  order  to  Justify  a  district  court  In 
setting  aside  a  verdict  on  its  own  motion,  It 
must  appear  plainly  and  palpably  that  the 
Jury  disregarded  either  the  evidence  or  the 
instructions  of  the  court.  The  court  has  this 
power  only  where  the  error  of  the  Jury  is 
such  AS  to  be  at  once  apparent.  Townley  t. 
Adams,  118  Oal.  382,  50  Pac.  550;  Mizener  t, 
Bradbury,  128  Oal.  340,  60  Pac.  928;  Gould  T. 
Duluth.  etc.,  Oo.,  2  N.  D.  216,  50  N.  W,  969. 
Such  cannot  be  the  case  where  the  court's 
instructions  leave  the  Jury  a  free  agent  to 
find  the  facts  one  way  or  the  other.  Eades 
V.  Trowbridge,  143  Cal.  26,  76  Pac.  714. 
Where  a  court  has  granted  a  new  trial  on 
its  own  motion,  <m  a  ground  not  authorized 
by  the  statute,  the  order  will  not  be  reversed 
if,  on  careful  Inspection  of  the  record,  it  may 
be  seen  that  the  order  may  be  supported  on 
valid  grounds.  Townley  v.  Adams,  supra. 
The  above  decisions  construe  statutes  similar 
to  our  own  in  all  material  respects. 

In  the  present  case,  on  conflicting  evldraice, 
the  trial  court  submitted  to  the  Jury,  by  its 
instructions,  all  the  Issues  raised  by  the 
pleadings.  It  does  not  appear  plainly  and 
palpably  that  the  Jury  disregarded  either  the 
evidence  or  the  instructions  of  the  court 
Therefore  the  action  of  the  court  in  grant- 
ing a  new  trial  on  its  own  motion  was  not 
warranted.  The  question  as  to  when  a  new 
trial  should  be  granted  on  motion  of  a  party, 
under  the  provisions  of  C.  S.  S  6888,  is  not 
involved  in  this  case^  and  the  decisions  of 
this  court  construing  that  section  are  not 
in  point 

The  order  of  the  trial  court  granting  a 
new  trial  on  its  own  motion  Is  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  conformity  with  this  <^talott.  Costa 
awarded  to  appellant 

RICE,  C.  J.,  and  BUDGB,  DUNN,  and 
I^B,  JJ^  concur. 


EATON  V.  GLINDEMAN,  Mayor. 

(Supreme  Court  of  Idaho.  Jan.  19.  1921.) 

I.  Municipal  corporations  «=>869— Progrosthre 
decay  of  manldpal  wharf  held  not  a  "cas- 
ualty" within  statute  authorlriig  olty  coua- 
cli  to  borrow  money. 

C.  S.  S  4053,  prohibits  the  mayor  and  coun- 
cil of  a  city  from  appropriating  money  out  of 
the  city  treasTiry  unless  the  same  has  been  daly 
appropriated  by  ordinance  according  to  law,  with 
the  proviso  that  the  council  may  order  by  a  two- 
thirds  vote  "the  repair  or  restoration  of  any  im- 
provement, the  necessity  of  which  is  caused'by 
any  casnslty  or  accident  happening  after  such 
annual  appropriation  is  made,"  and  "uajt  by  a 


like  vote,  order  the  mayor  *  *  *  and  finance 
committee  to  borrow  a  aofflcient  aam  to  pro- 
vide for  the  expense  necessary  to  be  incurred." 
Held,  that  it  is  not  made  to  appear  that  the 
progressive  decay  of  the  underside  of  the  planks 
of  the  municipal  wharf  is  "casualty"  within  tiie 
meanins  of  the  proviso. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Casu- 
alty.] 

2.  MunlcipaJ  corporations  «=:9869— Resorutfon 
of  oounoil  dIreotlnB  mayor  to  borrow  money 
to  repair  manldpaJ  wharf  held  to  coafar  no 
aathorlty  ander  statato. 

A  resolation  of  a  city  council  reciting  that 
the  necessity  for  ineonlnf  expense  for  ute  re- 
pair of  a  municipal  wharf  is  doe  to  a  caanalty 
or  accident  occurring  after  the  annual  ai;qpro- 
priation  was  made,  and  directing  the  mayor  to 
negotiate  a  loan  on  behalf  of  the  munidpsllty 
for  the  purpose  of  obtaining  the  necessary 
funds,  confers  no  authority  upon  the  mayor 
when  the  admitted  facts  do  not  bring  the  matter 
within  the  purview  of  the  proviso  to  0.  S.  f 
4066. 

Original  application  by  Ed.  F.  Eaton  for  a 
writ  of  mandate  against  H.  P.  Gliudemau. 
Mayor  of  the  (My  of  Ocenr  d'Alen&  Writ 
denied. 

Fred  D.  Qrane,  of  Ooenr  d'Alene^  for  plain- 
tiff. 

Robert  D.  Leeper,  of  Coeur  d'Alene,  for  de- 
fendant. 

BUDGE,  J.  This  is  an  original  applica- 
tion to  this  court  for  a  writ  of  mandate  to 
require  the  defendant,  as  mayor  of  the  city 
of  Cceur  d'Alene,  to  borrow  and  ^ipend  mon- 
ey for  rebuilding  a  wharf  owned  by  the  city, 
and  situated  at  the  south  end  of  First  street 

An  alternative  writ  was  issued  and  an  an- 
swer filed  thereto.  The  facts,  which  are 
stipulated,  are  briefly  as  follows : 

The  wharf  is  used  as  a  public  landing  place 
for  passengers  and  freight  Piaintitt,  who  Is 
a  resident  of  Cceur  d'Alene,  la  tiie  owner  of 
a  small  passenger  boat  plying  on  the  lake 
for  hire,  makes  daily  use  of  the  wharf  In 
conducting  his  business,  and  If  the  wharf  la 
closed  he  will  be  deprived  of  a  landing  place. 
Prior  to  the  enactment  of  their  annual  appro- 
priation bill  on  June  14,  1920,  the  mayor  and 
dty  council  inspected  the  wharf  and  con- 
cluded that  it  would  be  possible  to  ni«tiiti«in 
it  during  the  fiscal  year  in  a  condition  for 
customary  use  by  means  of  piecemeal  re- 
pairs, but  within  the  past  three  months  the 
wharf  has  gone  to  pieces  to  such  an  extent 
as  to  render  its  further  use  by  the  public 
impossible  without  Immediate  repair  of  the 
whole  thereof.  The  wharf  Is  constructed  of 
common  red  fir  and  tamarack,  planks  which 
have  rotted  from  the  Inside  outward.  An  es- 
timate in  the  sum  of  f 2,500  has  been  obtained 
as  the  probable  cost  of  such  repair. 

The  coonctl  In  regular  aeBBlon  on  Decem- 
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ber  13. 19S0,  bj  a  two-tibirdB  vote  of  Ita  mem- 
bers, passed  a  resolution  reciting  the  condi- 
tion of  the  wharf,  that  It  was  necessary  to 
close  It  to  public  travel,  that  an  emergency 
exiated.  that  the  necessity  for  repairing  the 
wharf  was  due  to  a  casualty  or  accident  oc- 
curring after  the  annual  appropriation  for 
the  fiscal  year  of  1920-21  bad  been  made  by 
the  coundJ,  and,  in  order  that  the  same  be 
Iriaced  In  a  serrlceable  condition,  aatborizlng 
and  directing  the  mayor  to  n^otlate  a  loan 
on  behalf  of  the  municipality  and  to  sign  ev- 
Id^ce  of  indebtedness  as  mayor,  for  the  pur- 
poae  of  obtaining  the  necessary  funds,  which 
he  refuses  to  do. 

It  is  contended  by  plaintiff  that  the  condi- 
tion of  the  wharf  Is  due  to  a  casualty  within 
the  meaning  of  the  proviso  of  0.  S.  |  40G6; 
that  it  was  therefore  within  the  power  of  the 
council  to  adopt  the  resolution  heretofore  re- 
ferred to,  and  the  duty  of  the  mayor  to  com- 
ply therewith.  On  the  other  hand,  defend- 
ant Insists  that  the  condition  of  the  wharf 
Is  not  the  result  of  a  casual^,  and  that  the 
action  of  the  council  was,  therefbr^  with- 
out antiwrity  in  law. 

SecUon  4006,  sopra,  provides: 

"The  mayor  and  conndl  •  •  •  ohaU  have 
no  power  to  appropriate.  Issue  or  draw  any  or- 
der or  warrant  on  the  treasurer  for  money  un- 
less the  same  has  been  appropriated  or  ordered 
by  ordioance,  or  the  claim  for  the  payment  of 
wiuch  such  order  or  warrant  is  lasned,  has  been 
allowed  according  to  the  provisions  of  this  chap- 
ter, and  appropriations  for  the  class  or  object 
out  of  which  such  claim  is  payable  baa  been 
made  as  provided  in  section  4063.  Neither  the 
dty  coancil  •  •  *  nor  any  department  or 
officer  of  the  corporation,  shall  add  to  the  cor- 
poration expenditures  in  anr  one  ;ear  anything 
over  and  above  the  amount  provided  for  In  the 
annual  impropriation  bUl  for  the  year,  except 
as  herein  otherwise  specially  provided;  and  no 
expenditures  for  an  improvement  to  be  paid 
for  out  of  tile  general  fand  of  the  corporation 
Shan  exceed  in  any  one  year  the  ameont  pro- 
vided for  soeh  an  imprevsment  la  the  aanval 
appropriation  bflL 

"Provided,  however,  that  nothing  herein  con- 
tained shall  prevent  the  dty  council  *  •  • 
from  ordering,  by  two-thirds  vote,  the  repair 
or  restoration  of  any  improvemenl^  the  neces- 
sity of  which  is  caused  by  any  casualty  or  acci- 
dent happening  after  such  annual  appropriation 
is  made. 

"The  dty  conndl  *  *  *  may,  by  a  Uke 
vote,  order  the  mayor  •  •  «  and  finance 
committee,  to  borrow  a  suffident  sum  to  pro- 
vide for  the  expense  necessary  to  be  incurred 
in  making  any  repairs  or  restoration  of  Im- 
provements, the  necessity  for  which  has  arisen 
as  is  last  above  mentioned,  for  a  space  of  time 
not  exceeding  the  dose  of  the  next  fiscal  year, 
which  sum  and  the  interest  shall  be  added  to 
tiie  amount  authorised  to  be  raised  in  the  next 
general  tax  levy,  and  embraced  tberdn." 

We  have,  therefore,  but  one  question  in- 
volved, viz.:  Is  the  present  condition  of  the 
wharf  the  result  of  a  casualty  or  accident 
within  the  meaning  of  section  4056,  supra? 


"Casualty"  la  a  word  of  quite  treqneait 
use ;  yet  It  cannot  be  said  that  Its  deOnltitm 
has  been  very  accurately  settled  by  the 
courts.  It  has  been  said  that  strictly  and 
literally  the  word  "casualty"  Is  limited  to 
injuriea  which  arise  solely  from  accident, 
without  any  d«nent  of  conscious  human  de- 
sign or  Intentional  human  agency;  some- 
thing not  to  be  foreseen  or  guarded  against; 
something  that  happens  not  In  the  usual 
course  of  events;  the  word  "casualty"  being 
synonymous  wltii  "accident" 

Section  4056,  sopra,  prohibits  the  mayor 
and  council  from  appropriating  moneys  out 
of  the  dty  treasury  In  case  the  same  has  not 
been  duly  appropriated  by  ordinance,  unless 
such  expenditure  Is  warranted  by  the  pro- 
viso therein. 

[1]  Plaintiff  Insists  that  the  necessity  has 
arisen  so  as  to  constitute  a  "casualty"  or  "ac- 
ddent"  within  the  meaning  of  those  words 
as  employed  In  said  proviso.  While  the  dty 
coxmdl  may  In  the  first  Instance  determine 
as  to  the  necessity  for  an  improvement,  and 
whether  such  necessity  is  the  result  of  cas- 
ualty or  acddent,  snch  determination  Is  only 
prima  fade.  The  dty  council  has  no  power 
to  dedare  that  the  necessity  for  an  improve- 
ment or  the  restoration  of  property  Is  due  to 
a  casualty  or  acddent  when  it  Is  not  From 
the  stipulation  of  facts  It  does  not  appear 
that  the  progressive  decay  of  the  underside 
of  the  planks  of  the  wharf  Is  a  casualty  or 
acddent  within  the  meanli^  of  the  above 
proviso.  It  must  so  appear  to  Justify  the 
issuance  of  the  writ 

This  case  is  readily  distinguished  from  the 
case  of  Hlckey  t.  City  of  Nampa»  22  Idaho, 
41. 124  Pac:  280.  In  that  case  the  dty  own«d 
a  vaXae  system^  GtmslsUnx  of  wooden  pipes 
and  a  pumping  statlim  by  means  of  whldi 
water  was  pumped  ftom  a  well  for  the  use 
of  the  Inhabitants  of  the  munidpality.  The 
dty  also  had  fire  equipment  and  apparatus 
for  i^thag  and  extinguishing  fire.  A  Are 
out  in  the  bo^ness  sectiim  of  the  dty, 
tile  water  supply  was  exhausted,  and  water 
was  pumped  dlrectiy  through  the  mains,  re- 
sulting In  bursting  a  large  amount  of  tiie 
wooden  pipe.  The  occasion  of  the  destruc- 
tion of  the  water  system  was  brought  about 
by  Uie  fire,  which  was  clearly  a  casualty,  and 
this  court  so  held.  It  was  something  that 
could  not  have  been  foreseen  or  guarded 
against,  while  In  the  Instant  case  in  the  usu- 
al course  of  events  It  would  be  necessary 
from  time  to  time  to  repair  or  rebuild  the 
wharf. 

[2]  It  was  evldeutiy  the  purpose  of  the 
council,  without  adopting  an  ordinance  au- 
thorizing the  expenditure  or  obtaining  the 
sanction  of  a  majority  of  the  legal  voters, 
either  by  petition  signed  by  them  or  at  a 
general  election  duly  called  therefor,  to  ob- 
ligate the  municipality  for  the  payment  of 
a  sum  sufficient  In  their  Judgment  to  replace 
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tin  wbart  We  do  not  queBtlon  tbe  motives 
ffiC  Qie  coniudl,  but  entertain  tlu  view  that 
their  act  -was  in  excess  of  the  powers  con- 
ferred npw  tbem  onder  t3ie  statutes  and 
ycdd. 

As  was  said  in  tbe  'case  of  CQiiGigo  t. 

Nichols,  177  111.  97,  62  N.  E.  869: 

"Tbe  prohibition  agaioBt  the  appropriation  or 
expenditure  of  the  public  funds  of  Uie  city  in 
excess  of  tiie  amocmt  provided  for  by  tbe  gen? 
•ral  appropriation  bill  or  ordinance  was  en- 
acted for  tiie  protection  of  the  taxpayers,  and 
we  have  neither  power  nor  the  inclination  to 
limit  its  lawful  application.  If  exceptions  to 
BUCb  prohibition,  other  than  those  found  in  the 
statute,  ought  to  be  made,  the  legislative  pow- 
er ought  to  be  invoked.  Courts  have  power  to 
construe  and  enforce  statutes,  but  not  to  en- 
act or  amend  them." 

The  writ  will  be  denied;  and  It  is  so  order- 
ed. Oosts  are  awarded  to  defendant. 

RICE,  C.  J.,  and  HcOABTHZ,  DUNN,  and 
LEB,  J  J.,  concur. 


THOMAS  V.  GLINDEMAN,  Mayor. 

(Supreme  Court  of  Idaho.   Jan.  19,  1921.) 

1.  Evidence  ^»83( 2)— Finding  by  council  that 
petition  for  appropriation  was  signed  by  ma- 
jority of  voters  presumptively  oorreot. 

Under  the  proviaions  of  C.  S.  §  4063,  pre- 
scribing as  a  condition  for  an  additiooaj  ap- 
propriation by  a  dty  council  that  it  shall  first 
be  sanctioned  by  a  majority  of  the  legal  voters 
of  tbtf  city,  either  by  a  petition  signed  by  them 
or  at  a  general  election  called  for  that  ptir- 
pose,  a  finding  by  the  council  that  aueh  petition 
waa  signed  by  a  majority  of  tiie  legal  voters  is 
presumptively  correct. 

2.  Municipal  corporations  «s>890— In  absence 
of  elestloni  petHloa  heM  sole  mode  af  detsr- 
nialng  whether  naJorHy  of  Isffal  voters  fa- 
vor addlNoaal  appreprlatlon. 

In  the  absence  of  an  Section  called  for  the 
purpose,  as  provided  by  G.  S.  8  4063,  there  ia 
no  way  other  than  by  a  petition  signed  by  a 
majority  of  the  legal  voters  of  the  municipality 
for  the  council  to  determine  whether  a  majority 
of  such  legal  voters  favor  such  additional  ap- 
propriation. 

3.  Maodamns  <^I68(4)— la  proceeding  to  oom- 
pel  isssance  of  warrant  evidence  showed  that 
petltlea  to  couocii  for  addition^  appropria- 
tion was  slgaed  hy  majority  of  the  legal  vot- 
ers. 

From  the  agreed  atatement  of  facts  pre- 
sented in  tbe  case  at  bar  it  appeara  that  a 
majority  of  the  persona  who  voted  at  the  last 
biennial  city  election  aigsed  the  petition  pre- 
sented to  the  city  coondl,  and  there  is  no  evi- 
dence that  the  signers  of  the  ^tition  did  not 
eonstitnte  a  majority  of  the  lepd  voters  of  the 
rity. 


4.  Mualolpal  oerporatloas  «=>867(2)— Work  oa 
streets  in  removing  saow  and  lee  held  "onll- 
aary  and  necessary  expense." 

Tbe  indebtedness  incurred  by  the  dty  for 
work  done  by  plaintiff  upon  the  streets  of  the 
city  was  an  ordinary  and  necessary  expense,  au- 
thorized by  the  general  laws  of  tbe  state,  and 
it  does  not  fall  within  the  inhibition  of  article 

5,  S  3,  of  tbe  Constitution. 

[Ed.  Note.— For  other  definitions,  s«e  Words 
and  Phrases,  First  and  Second  Series,  Ordinary 
Expenses.] 

3.  Municipal  corporations  ^=>864 (2)  — 'Ordi- 
nary municipal  expense"  deflsed. 
An  expense  is  "ordinary"  If  in  the  ordinary 
course  of  tbe  transaction  of  municipal  buainess, 
or  the  maintenance  of  municipal  property.  It 
may  be  and  la  likely  to  become  necessary. 

Original  application  by  Sam  Thomas  for 
writ  of  mandate  against  H.  P.  OUndeman. 
Mayor  of  the  City  of  Ccenr  d'Alene.  Writ 
granted. 

Robert  D.  Leeper,  of  Coeur  d'Aten^  for 
plaintiff. 

Fred  D.  Crane,  of  OoBur  d'Alene^  for  de- 
fendant. 

BUDGE,  J.  This  is  an  original  application 
to  this  court  for  a  writ  of  mandate  to  require 
the  mayor  of  the  City  of  Cffiur  d'Alene  to  sign 
a  city  warrant  Issued  in  favor  of  plaintiff 
In  payment  of  a  claim  authorized  by  the  city 
coundl  for  worlc  and  labor  done  by  plaintiff 
upon  the  streets  of  the  city;  the  warrant 
having  been  drawn  and  signed  by  the  city 
clerk  and  presented  to  the  defendant  as  may- 
or, who  refuses  to  sign  the  same. 

An  alternative  writ  of  nmndate  was  Issued, 
and  the  defendant  filed  his  answer  thereto. 
The  facts,  which  are  stipulated,  so  far  as  pw- 
tlnent  as  briefly  as  follows: 

On  or  about  June  14,  1920,  the  city  council 
passed  an  annual  appropriatton  bill  known  as 
Ordinance  No.  648,  in  which  $16,120  was 
appropriated  for  current  expenses  of  the  city 
for  the  fiscal  year  of  1920-21.  On  or  about 
December  1,  1920,  this  appropriation  became 
exhausted,  and  the  mayor  and  council  refused 
to  contract  for  the  ordinary  and  neceesary 
municipal  expenditures  in  the  absence  of  an 
appropriation,  leaving  the  city  without  prc^ 
er  police,  fire,  and  health  protection,  with  its 
streets  and  alleys  dangerous  to  public  travel 
by  reason  of  the  accumulation  of  snow  and  ice 
thereon,  and  the  health  of  the  inhabitants  of 
the  city  endangered. 

As  a  result  of  these  conditions,  a  petition 
signed  by  616  persons  was  filed  with  the  city 
council  on  the  latter  date,  requesting  that 
an  additional  appropriation  of  $3,250  be  made 
to  pay  the  ordinary  and  necessary  current  ex- 
penses of  said  city  for  the  balance  of  tbe  fiscal 
year.  The  couudl  accordingly,  at  a  regular 
meeting  held  on  December  13,  1920,  passed 
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proved  by  the  defandant  ss  mayor. 

The  only  gnnmd  upon  which  the  mayor  de- 
fends against  Qie  Issuance  of  the  pwemptory 
writ  of  mandate  la  that  a  majority  of  the 
legal  voters  of  the  city  had  not  signed  sold 
petition;  therefore  the  dty  coundl  was  with- 
out Jurisdiction  to  pass  the  ordinance  proyid- 
Ing  for  the  extra  appropriation,  and  could 
not  lawfully  Incar  oqiaiditiires  orer  and 
abore  the  amoant  provided  for  current  ez- 
pouKS  in  (he  annual  appn^riatttm  for  the 
fiscal  year  of  192(M1. 

Ordinance  Na  060  was  passed  by  the  dty 
council  nnder  the  provisions  of  0.  S.  1 4063, 
which  provides: 

**The  dty  councflB  of  dties  •  •  *  shall, 
within  the  first  quarter  of  each  fiscal  year,  pass 
an  onUnanee  to  be  termed  the  annual  appro- 
priatifm  billt  in  which  such  corpontte  autiiori- 
ties  may  appropriate  such  earn  or  soma  of  mon- 
ey as  may  be  deemed  necessary  to  defray  all 
necesaary  expenses  and  liabilities  of  such  cor- 
poration, not  exceeding  in  the  aggregate  the 
amount  of  tax  authorised  to  be  levied  during 
that  year.  •  *  • 

"3udi  ordinance  shall  specify  the  object  and 
purposes  for  wUeh  audi  ^nwoprlatioas  sre 
made,  and  the  amount  appropriated  fbr  each  ob- 
ject or  purpose. 

"No  further  appropriation  shall  be  made  at 
any  other  time  within  such  fiscal  year  unless 
the  proposition  to  make  each  appropriation  has 
been  first  sanctioned  by  a  majority  of  the  legal 
Toters  of  such  d^  or  rihage,  dther  by  a  peti- 
tion signed  by  them  or  at  a  general  election 
duly  called  therefor,  and  all  appH^riatloos  shall 
end  with  tile  fiscal  year  for  wldch  they'  were 
made." 

[1]  The  dty  coundl  found  as  a  fact  that 
the  petition  was  signed  by  a  majority  of  the 
legal  voters  of  the  dty  of  Csnr  d'Alene. 
Such  finding  la  presumptlTely  correct. 

[2]  In  the  absence  of  an  election  called  for 
the  purpose,  as  provided  for  under  the  pro- 
visions of  section  4053,  supra,  there  Is  no 
way  other  than  by  a  petition  signed  by  a 
majority  of  the  legal  voters  for  the  councU  to 
determine  whether  a  majority  of  such  quali- 
fied voters  favor  such  additional  appropria- 
tion. 

In  the  case  of  Wilsim  v.  Bartlett,  7  Idaho, 
271,  62  Pae.  416,  It  was  held  that  the  term 
*negfll  voter"  simply  provides  a  rule  of  evi- 
dence upon  which  the  court  can  base  its  find- 
ings, and  that  the  same  Is  not  condusive,  the 
court  holding  that: 

"When  a  petition  is  presented  to  a  court  for 
tlie  removal  of  a  county  seat,  and  all  of  the 
dguers  to  said  petition  state,  over  their  ngtui' 
tores,  that  they  are  qualified  electors  of  sudi 
county,  the  petitiuiers  make  a  prima  fade  case, 
and  no  further  evidence  of  the  qualifications  of 
such  signera  is  required,  unless  a  contestant 
appears  as  provided  by  law,  and  enters  his  cod- 
tasb  ^Riat  being  true,  the  court  would  have 
been  Justified  In  finding,  without  further  proof, 
ttat  all  of  the  signers  to  said  petition  were 


qualified  electors."  Lipplneott  v.  Carpenter,  22 
Idaho,  676,  127  Pac.  557;  Green  v.  SUte  Board 
of  Ganyassers,  6  Idaho,  ISO^  47  Fac.  259,  95 
Am.  at  Bep,  169. 

[1]  From  the  stipulation  In  the  case  at  bar 
it  aivears  that  the  number  ot  persons  who 
voted  at  the  last  biennial  dty  electlim  was 
319,  a  majority  of  whom  signed  the  pdAtion 
presented  to  the  dty  coundL  It  farther  ap- 
pears that  the  petition  was  sMcned  by  516  iiw- 
sons,  and  there  Is  no  evidence  that  the  signers 
of  the  petition  did  not  constitute  a  majority' 
of  the  legal  voters  of  sndt  dty. 

We  are  therefore  of  the  opinion  that  the. 
record  shows  a  compliance  with  the  provi- 
sions of  aedtoi  406S,  supra,  and  that  tiie 
ordinance  upon  its  passage  became  a  valid 
ordinance. 

[*i  n  We  are  also  of  the  opinion  that  the 
indebtedness  Inthirred  was  an  ordinary  and 
necessary  expense  antiiorized  by  tiie  graieral 
laws  of  the  state,  and  does  not  fall  within 
the  Inhibition  of  artlde  ^  i  8,  of  tiie  Con- 
stitution. The  annual  appn^nlation  being 
exhausted,  it  was  imperative  tiiat  the  council 
provide  for  funds  to  keep  the  streets  In  a 
safe  condition  for  public  travel,  to  protect 
the  health  of  the  inhabitants  of  die  dty,  to 
afford  adequate  fire  and  pcdloe  protedloOt 
and  to  meet  sndi  ordinary  and  neoenary  ex- 
poises  of  dty  government  as  mli^t  arise 
until  the  end  of  the  fiscal  year.  An  eipense 
is  ordinary  if  In  the  ordinary  course  of  tiie 
transaction  of  mnntdpal  business,  or  the 
maintenance  of  munidpal  ptopvty,  it  may  be 
and  Is  llkdy  to  become  necessary.  Dextw 
Horton  T.  &  S.  Bank  v.  Clearwater  County 
(D.  O  286  Fed.  7S2. 

From  what  has  been  said  It  follows  that 
the  peremptory  writ  should  issue,  and  it  Is 
so  ordered.   Costs  are  awarded  to  plalntifC. 

RICH,  C  3.,  and  McCABTHT.  DUNN, 
and  LEiS,  JJ.,  concur. 


LOMBARDI  V.  LOMBARD!.   (No.  2454.) 

(Supreme  Court  of  Nevada.  Feb.  S,  1921.)* 

1.  Hssbasd  and  wife  «=s9l4t,  258— Expenditure 
of  separate  or  oemmsni^  funits  by  busbaad 
In  improvlRQ  wife's  property  does  not  diange 

title. 

Expenditure  by  the  husband  of  eitber  his 
separate  funds  or  the  community  funds  of  him- 
self and  wife  In  improving  the  wife's  separate 
property  does  not  operate  to  change  title;  as 
between  them,  in  the  absence  of  specific  agree- 
ment, titie  to  the  Improvements  follows  the 
land,  for  the  prssnmption  is  that  in  the  absence 
of  agreement  it  was  the  Intentimi  of  the  hus- 
band to  admnce  the'  money  for  the  benefit  of 
the  wife's  estate. 

2.  DIveroe  ^286— Fisdlng  ef  trtsl  oosrt  oi 
eoafloHnp  evldsaee  condaslve. . 

The  finding  of  the  court  toying  a  divorce 
case  tiiat  there  was  no  contract  or  agreement 
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between  plaintUf  wif«  and  defendant  hneband 
tiiat  the  husband  shonld  make  fmprovements  oo 
the  wife's  property  with  his  separate  funds  to 
improTe  the  premises  as  a  home  for  himself  and 
wife,  etc.,  is  concluslTe;  the  evidence  being  con- 
flicting. 

3.  Husbaad  and  wife  141— Promise  1^  wife 
to  pay  what  husband's  Ifflprevemeats  were 
reasonably  worth  not  Implied. 
Od  divorce  the  husband  who  has  spent  bis 
separate  funds  in  improving  his  wife's  realty 
cannot  succeasfully  contend  that,  inasmuch  as 
the  improvements  were  made  with  the  wife's 
knowledge  and  approval,  a  promise  on  her  part 
to  pay  what  iter  were  reasonably  worth  is  im- 
plied. 

Appeal  trom.  District  Ckrart,  Washoe  Coun- 
ty ;  Thomas  F.  Moran,  Judge. 

Action  for  divorce  by  Lena  Lombardl 
against  Samu^  A.  Lombard!,  resulting  In  de- 
cree for  plaintiff,  and  from  order  denying  de- 
fendant husband's  motion  for  new  trial  of 
the  issues  raised  by  Ms  cross-complaint  re- 
specting the  premises  of  the  parties  and  hts 
propert7  rights  therein,  be  appeals.  Order 
affirmed. 

J.  H.  Daly,  of  Sparks,  for  appellant 
Charles  H.  Bnrrit;^  of  Ruo,  for  respondent. 

SANDBBS,  0.  J.  Lena  Lombardl  brought 
her  action  against  Samuel  A.  Lombardl,  her 
husband,  for  divorce,  upon  the  ground  of  ex- 
treme cruelty.  The  court  granted  lier  a  de- 
cree, together  witti  alimony  for  the  support 
and  maintenance  of  their  two  children  of  the 
marriage,  and  adjudged  and  decreed  the  prop- 
erty occupied  and  used  during  the  coverture 
as  a  home  by  the  partlea  since  the  date  of 
their  marriage  in  1807  to  be  tirn  SQMuate 
property  of  the  wife. 

Being  dissatisfied  with  that  portion  of  the 
decree  disposing  of  said  property,  defendant 
moved  tike  court  for  a  new  trial  of  the  Issues 
raised  by  bis  cross-complaint  respecting  said 
premiseis  and  his  property  li^ts  In  and  there- 
to. Tbe  motlim  waa  overmled  by  the  court, 
and  be  amieola  from  said  order. 

The  appellant  does  not  aasall  that  portion 
of  the  decree  granting  a  divorce  but  It  is 
contended  by  his  counsel  that.  In  so  far  as 
the  decree  adjudges  the  particular  property 
described  by  metes  and  bounds  and  desig- 
nated as  461  Vine  street,  Beno,  Nov.,  to  be 
the  separate  property  and  estate  of  respond- 
ent, free  and  absolved  of  any  daim  or  claims, 
rights,  title,  or  Interest,  In  law  or  in  equity, 
of  the  appellant,  It  Is  erroneous.  The  court's 
finding  upon  this  brancb  of  the  case  Is  as 
follows: 

"Fifth.  That  the  said  plaintiff  Is  the  owner 
In  her  right  by  inheritance  and  in  fee  simple 
absolQte  of  the  real  estate  described  in  her 
complaint  in  said  action,  and  since  the  29th  day 
itt  June,  1912,  has  been  such  owner  of  said 
lands  and  premises,  more  particularly  known 


and  described  as  follows,  to  wit;  •  •  * 
which  said  property  Is  hereinafter  referred  to 
by  the  shorter  name  of  *461  Tine  street';  that 
prior  to  the  marriase  of  the  said  plsintifE  and 
the  said  defendant,  and  oo,  to  wit,  Uie  29th  day 
of  October,  1906,  the  said  plaintiff,  as  one  of 
the  heirs  at  law  of  her  deceased  father,  Louis 
Tori,  late  of  the  said  county  of  Washoe,  under 
and  by  ^rtue  of  a  decree  of  distribution  regn- 
larly  made  and  entered  in  this  court  in  the 
course  of  the  administration  of  the  estate  of 
Louis  Yori,  deceased,  the  plalntilPs  said  father, 
became  the  owner  by  inheritance  as  aforesaid 
of  an  andivided  one-tenth  interest  in  and  to  all 
the  lands  and  properties,  real  and  personal. 
Id  said  county  of  Washoe  of  which  ber  said 
father  died  seized  in  aaid  county  of  Washoe; 
that  the  said  real  estate  consisted  of  ranch  and 
town  properties,  and  included  the  lands  and 
premises  known  as  *641  "Vine  street.* 

"Sixth.  That  the  other  hadrs  at  law  of  the 
said  plaintiflF's  father  entitled  to  and  who  shar- 
ed in  the  inheritance  of  the  said  estate  of  Louis 
Tori,  deceased,  under  the  decree  of  dbrtribution, 
as  set  forth  in  paragraph  numbered  'Fifth* 
above,  and  the  proportionate  parts  so  inherited 
by  and  distributed  to  tkem  were  as  follows: 
•  «  * 

"Seventh.  That  the  said  Maria  Tori,  widow 
and  one  of  the  heirs  at  law  of  aaid  Louis  Tori, 
deceased,  prior  to  the  marriage  of  the  said 
plaintiff  and  the  said  defendant  was  duly  ap- 
pointed by  the  court  the  guardian  of  the  estate 
of  Dora  Tori  and  George  Tori,  the  minor  heirs 
of  said  Louis  Tori,  deceased,  and  qualified  and 
acted  as  such  until  after  tiia  said  minor  hebrs 
had  reached  their  msjori^. 

"Eighth.  That  after  the  29th  day  of  October, 
1906,  und  prior  to  the  marriage  of  tlie  said 
plaintiff  and  the  said  defendant,  tbe  said  heirs 
at  law  of  the  said  Louis  Yori,  deceased,  as 
aforesaid,  and  the  said  Maria  Yori,  as  guardian 
of  the  estates  of  the  said  Dora  Tori  and  George 
Tort,  minor  heirs,  made  and  entered  into  an 
agreement  with  and  amongst  themselves  to  hold 
all  of  the  estates  of  their  several  inheritance, 
as  aforesaid,  in  common,  and  that  Marie  Ia  Tori 
should  have  the  sole  and  exclusive  poasesaioo* 
custody,  and  management  of  the  common  estate 
and  properties,  for  the  use  and  benefit  of  the 
said  heirs  for  and  until  the  said  minor  heirs 
should  reach  their  majority;  that  tlie  said  Mark 
L.  Tori  accepted  said  trust  and  entered  upon 
the  discharge  of  his  duties  under  said  agree- 
ment and  BO  continued  to  act  until  the  29th  day 
of  Jane,  1912;  that  on  the  said  29th  day  of 
Jane,  1912,  at  which  time  the  aaid  minor  heirs 
had  reached  their  majority,  a  settlement  of  the 
mutual  accounts  was  had  between  the  said  heirs 
and  the  said  Mark  L.  Tori,  and  an  agreement 
was  entered  into  between  them,  by  mntoal  con- 
sent, for  the  division  <ft  the  real  estate  and 
all  other  properties;  that  in  pursuance  of  s^ 
agreement  deeds  were'  executed  and  delivered 
by  and  between  said  heirs  at  law  on  said  29th 
day  of  June,  1912,  and  in  said  divlaion  the  said 
plaintiff  received  a  deed  from  the  other  heirs 
at  law  of  the  other  nine-tenths  Interest  of.  In, 
and  to  the  said  property  known  as  '4^  Vine 
street,*  and  from  thence  hitherto  has  retained 
in  her  own  name  and  right,  the  tiUe,  ownership, 
and  fee  of  said  property  '461  Vine  street.* 


^s>Fc»  otb«r  CMOS  see  aame  topic  ud  KBT-NVUBKB  In  aU  Ker-Numbored  DIbosU  and  lodazss 


Digitized  by  Google 


"Ninth.  That  on  or  abont 
March,  1907,  the  aaid  plainUfl  and  the  aaid 
defendant,  then  being  husband  and  wife,  took 
possesaion  of  the  said  premises,  '461  Vine 
street,'  as  a  residence,  the  said  defendant  then 
and  there  having  full  knowledge  tliat  aaid  prop- 
erty was  owned  hf  the  heirs  of  said  Louis 
TmI's  estate,  and  Mreefaiff  wHh  Blarli  L.  Tori 
to  par  nnt  fhereloT;  Uiat  the  said  Ifark  Xj. 
Tori  then  Kid  there  adrised  and  informed  said 
defendant  that  be  would  adiost  the  rent  of  said 
proper^  with  said  defendant  later;  tliat  no 
rent  was  demanded  by  said  heirs  or  by  any  one 
on  their  behalf,  and  the  said  defendant  paid  no 
rent  therefor,  bot  continued  to  live  at  '461 
Vine  street*  during  the  ownerBhip  of  the  said 
heirs  and  up  to  the  said  2&th  day  of  June,  1912. 

"Tenth.  In  the  years  1908-1909.  and  while 
plaintiff  and  defendant  were  living  at  *461  Vine 
street,'  Mark  L.  Tori,  in  the  admlnistratioa  of 
his  trust  as  aforesaid,  expended  about  $625  of 
the  commonity  fonda  of  said  beits,  converting 
an  old  bam  on  the  said  premises  into  a  cabin, 
which  thereafter  rented  for  $10  a  month,  the 
rentals  of  wMch  were  received  and  credited 
by  said  Mark  L.  Tori  to  the  said  community 
funds  of  said  heira;  that  in  the  settlement  of 
the  heirs  in  Jane,  1912.  this  9625  was  charged 
to  and  paid  by  the  plaintiff  from  her  portion  of 
CMh  in  said  estate;  at  the  same  time  she  was 
diarged  with  one-tenth  of  taxes  paid  from  1906 
to  1912,  both  inclusive,  on  the  whole  estate. 

"Eleventh.  During  the  occupancy  by  plaintiff 
and  defendant,  as  aforesaid,  of  '461  Vine 
street,'  and  prior  to  June  29,  1912,  to  wit,  in 
rike  year  1909,  and  prior  thereto,  the  said  de- 
fendant expended  sundry  luma  of  money  in 
coDstmcting  a  sewer,  rebuilding  the  brick 
dwelling  house  and  other  improvements  in,  on, 
and  upon  said  premises,  at  an  approximate  cost 
of  92,&00,  the  exact  amount  not  brii«  shown 
by  the  evidence;  in  making  these  improve- 
ments, alteratioiia,  and  expenditures  the  said 
drilendant  made  no  contract  or  agreement  with 
reference  thereto  with  the  said  heirs  at  law 
of  the  said  Louis  Tori,  with  Mark  L.  Yori  as 
their  representative,  or  with  the  said  plaintiff; 
the  alterations  made  upon  the  brick  building 
were  made  upon  plans  approved  of  by  the  said 
plaintiff,  but  without  any  agreement  otherwise; 
no  claim  was  ever  made  by  said  defendant  for 
reimbursement  therefor  from  any  one  prior 
to  August  10.  1918;  that  the  said  plaintiff  and 
defendant  continued  to  live  as  husband  and  wife 
and  to  occupy  *461  Vine  street,'  the  defendant 
paying  no  rent,  until  the  lOtb  day  of  August, 
1918.  at  which  date  the  said  plaintiff  left  said 
premises  with  her  children  by  reason  of  the 
extreme  crnelty  of  the  aaid  defendant,  and  since 
said  date  the  said  defendant  has  been  and 
now  is  in  the  exclusive  possession  of  the  asid 
premises,  and,  upon  repeated  demands  of  the 
plaintiff  to  surrender  to  her  the  said  property 
and  to  vacate  the  same,  has  refused  and  still 
refuses  to  do  so,  or  to  pay  rental  therefor. 

"Twelfth.  The  property  known  as  '461  Vine 
street'  is  now  and  since  June  29,  1912,  has 
been,  the  separate  property  of  the  aaid  plain- 
tiff, the  same  being  an  inheritance  from  the  es- 
tate of  her  deceased  father,  Louis  Tori,  who 
died  prior  to  the  marriage  of  the  said  plaintiff 
and  the  said  defendant 

"Thirteenth.  The  said  defendant  has  not  es- 
tablished the  aOegatlons  of  Us  cross-complaint 
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the  month  of  in  said  action  except  In  so  far  as  la  specifically 


found  by  the  court  in  previous  flntHnga  in  the 
preceding  paragrapha  herein." 

[1]  Counsel  for  appellant  does  not  dUvute 
the  proposition  tiiat  the  exp^dlture  by  a  bus- 
band  of  <tftber  bl8  separate  funds  m  the  oom- 
munlty  funds  of  himself  and  wife  in  ImprOT- 
Ing  his  wife's  separate  prc^rty  does  not  op* 
erate  to  (Aange  ttie  title;  that  as  between 
them,  in  l^e  absence  of  any  specific  agree- 
ment to  tite  contrary,  the  title  to  tbe  improve 
ments  follows  the  Ifmd.  CarlB<ni  t.  Carlson, 
10  GaL  APA  800, 101  Pac.  923;  Shaw  t.  Ber- 
nal,  163  Cat  362,  124  Pac.  1012 ;  Smith  t. 
Smith,  41  Cat  App^  — ,  191  Pac.  00;  21  Oy& 
1426;  18  B.  a  L.  1157. 

The  doctrine  dedndble  from  these,  and 
from  numerous  other  authorities  that  mifi^ 
be  cited,  is  tbat^  where  no  agreement  hag  bMn 
made,  "it  must  taUwr  be  presumed  tiiat  it 
was  the  Intention  of  the  husband  to  advance 
the.  money  paid  for  the  benefit  of  the  wife's 
estate,  and  that  it  was  intended  to  accrue  to 
her  Interest"  Garlaui  t.  Carlson,  supra. 

[2]  But  connsd  for  appellant  Insists  that 
the  record  In  this  case  dlsdoses  that  the  Im- 
provements and  expauUtnrea  were  made  by 
the  husband,  with  bis  separate  funds,  upoo 
the  understanding  between  the  parties  that  he 
was  "i*fc<"g  said  alterations  and  repairs  for 
the  purpose  of  Improving  the  premises  as  and 
for  a  home  for  biiwaoif  and  wU6,  and  Uiat 
they  woifld  hold  the  proper^  Jointly.  Ue 
asserts  that,  rdying  upon  tills  nndezstanding; 
the  appellant  was  induced  to  make  tiie  in^ 
proTements  and  ezpendltnres,  and  argues 
from  this,  together  with  the  facts  and  dr- 
cnmstances  attending  tiie  making  of  said  Im- 
provements, that  It  would  be  Ineqidtable  to 
allow  respondent  to  retain  the  fruits  of  ap- 
pellant's expenditures  after  having  Induced 
him  to  bestow  them  under  the  assurances 
mentioned,  whldi  she  had  failed  to  observew 
l^is  contentl<m  is  baaed  entirely  upon  the 
testimony  of  appellant,  given  In  his  own  be- 
half. Tills  merely  created  a  conflict  In  the 
evidence,  and  the  finding  of  the  court  that 
there  was  no  cmtract  or  agreemeit  between 
the  parties  Is  conclusive  as  to  that  fact 

[3]  The  c<mtenti(m  ttiat,  Inasmuch  as  the 
improvements  were  niade  with  respondent's 
knowledge  and  approval,  a  promise  on  her 
part  to  pay  what  they  were  reasonably  worth 
Is  Implied,  is  not  supported.  Norton  v.  Nor- 
ton, 49  Hun,  eOS,  1  N.  T.  Siqtp.  6S2;  Nail  v. 
MlUer.  95  Ky.  448,  25  S.  W.  1106;  18  B.  a 
U  1366.  If  further  authority  be  needed  for 
this  proposition,  It  may  be  found  in  the  ref- 
erence note: 

"Right  of  one  spouse  to  compensation  or  lien 
for  improvements  made  on  lands  of  other 
spouse."  14  Anni  Cas.  1178;  Ann.  Cas.  1912A, 

1194. 

The  order  denying  and  overruling  appe^ 
lunt's  motion  for  a  new  trial  la  affirmed. 

DOGKEB  and  COtBMAN.  JJ„  concur. 
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Ex  parte  CERFOGLIO.    (No.  2479.) 
(SDpreme  Coart  of  Nerada.    Feb.  8,  1921.) 

1.  Statutes  «»I05(I)  — ComtHotlonal  iirovl- 
sion  as  to  title  Is  to  prevent  trlekwy  or  Ib- 
atteation. 

The  purpose  of  Conet.  art.  4,  }  17,  provid- 
ing that  eacb  law  shall  embrace  bat  one  subject 
and  the  matters  properly  coimected -therewith, 
which  shall  be  briefly  expressed  in  the  title,  is 
to  prevent  iaconsiderate  or  undesirable  legis- 
lation through  trickery  or  inattention. 

2.  StatBtes  «»105(I)-Con«tltutloaal  r«|nlre. 
nent  w  to  title  llberidly  oeestnied. 

Const  art  4,  §  17,  requiring  each  law  to 
embrace  but  one  sidijeGt  which  shall  be  briefly 
e^ressed  in  its  title,  though  mandi^oiv,  ahonld 
be  liberally  cosBtraed. 

3.  Statutes  «=9|I4(6)— Provision  of  Prohibi- 
tion Act  held  within  title. 

The  provision  of  Prohibition  Act  {  7,  pro- 
hibiting the  poBsession  of  intoxlcatUig  liquors 
in  certain  places,  indudtng  soft  drink  parlors, 
has  a  legitimate  tendency  to  promote  the  ob- 
ject of  that  act  to  suppress  Cbe  liquor  traffic 
ao  that  it  Is  within  the  title  thereof  to  prohibit 
the  mannfactare,  sale,  keeping  for  sale,  and 
gift  <d  intoxicatiiit  liquors. 

4.  IntoxloatlSB  llqnnra  «s»l39— Parson  maklni 
home  In  place  where  possasslon  Is  prehlblted 
MnnOt  kttp  llqners  there. 

Though  the  Prohibition  Act  does  not  pre- 
vent the  keying  of  liquors  in  a  home  for  per- 
sonal use,  a  person  who  makes  his  home  in 
one  of  the  places  in  which  the  possession  of 
liquor  is  prohibited  by  sectioi^  7  of  that  act 
cannot  keep  liquor  therein  and  thereby  avoid 
the  provision  of  the  act 

Original  proceeding  in  habeas  corpus  by 
A.  Cerfoglio.  Writ  dismissed,  and  petitioner 
remanded  to  custody. 

J.  M.  Frame  and  Mooie  &  Helntosb,  all  of 
Reno,  for  petitioner. 

li.  D.  Summerfleld,  Dlst  Attj.,  and  W.  M. 
Kearney,  Asst  Dlst  Atty.,  botb  of  Beno,  for 
respondent 

DUCKER,  J.  This  is  an  original  proceed- 
ing in  habeas  corpus. 

Petitioner  was  convicted  in  the  Second  Ju- 
dicial district  court  In  and  for  the  county  of 
Washoe,  state  ot  Nevada,  of  violating  the 
prohibition  law  of  thia  state.  He  was  there- 
after sentenced  to  serve  a  term  of  two  months 
In  the  county  jail  of  said  county  and  remand- 
ed into  the  custody  of  the  sheriff  of  the  coun- 
ty for  the  serving  of  Beutence.  He  alleges 
that  he  Is  uiilawfuUy  imprisoned  and  re- 
strained of  his  liberty  and  seeka  to  be  dis- 
charged upon  this  writ 

The  charging  part  of  the  Information  upon 
which  petitioner  ^aa  tried  and  convicted  in 
^  district  conrt  Is  as  follotws : 


"That  the  said  defendant  on  the  2^  day 
of  August,  A.  D.  1920,  or  thereabouts,  and 
before  the  filing  of  this  information,  and 
within  the  county  of  Washoe,  state  of  Nevada, 
did,  then  and  there,  willfully  and  unlawfully* 
keep  and  have,  for  personal  use  and  otherwise, 
intoxicating  liquon  at  a  place  where  soft  drinks 
are,  and  were  on  said  date,  sold,  to  wit,  the 
Europa  Hotel,  situated  at  No.  246  Lake  street 
Id  the  city  of  Reno,  county  of  Washoe,  state 
of  Nevada,  said  Europa  Hotel  not  being  then 
and  there  a  drug  store." 

The  Information  Is  based  upon  section  7 
of  the  Prohlbltioa  Act  (St  1919,  c.  1).  TMs 
section  proTlden: 

"It  shall  be  nnlawfol  for  any  person  to 
keep  or  have  for  personal  use  or  otherwise, 
or  to  use,  or  permit  another  to  have,  keep  or 
use,  intoxicating  liquors  at  any  restaurant, 
store,  office  bailding,  club,  place  where  soft 
drinks  are  sold  (except  a  drug  store  may  hsTe 
and  sell  alcohol  and  wine  as  provided  by  sec- 
tions four  and  twenty-four)  fruit  stand,  news 
stand,  room,  or  place  where  bowling  alleys,  bil- 
hard  or  pool  tables  are  maintained,  livery  sta- 
ble, public  building,  park,  road,  street  or  al- 
ley. •  • 

Petitioner  attacks  section  7  of  the  act  up- 
on the  ground  that  it  Is  unconstitutional.  It 
Is  Insisted  that  the  title  of  the  act  Is  not 
broad  enough  to  include  the  subject-matter 
of  said  section  7.  and  that  It  is  therefore  in- 
hibited by  that  part  of  section  17  of  article 
4  of  the  Constitution  of  the  State  of  Nevada 
which  provides: 

"Each  law  enacted  by  the  Legislature  shall 
embrace  but  one  subject  and  matters  properly 
connected  therewith,  which  subject  shall  be 
briefly  expressed  in  the  tiUe." 

Thia  contention  presents  the  only  question 
we  have  to  determine,  as  all  other  objections 
to  the  legality  of  i»etlti<mer*s  confinement 
were  expressly  waived  on  the  oral  argument 
in  this  court  The  Utle  of  the  Pr<Albltlon 
Act  reads : 

"An  act  to  prohibit  the  manufacture,  sale, 
keeping  for  sale,  and  gift,  of  malt  vinous  and 
spirituous  liquors,  and  other  intoxicating  drinks, 
mixtures  or  preparations,  maldng  the  superin- 
tendent of  the  Nevada  state  police  ez-offido 
commissioner  of  prohibition,  and  defining  his 
duties;  and  providing  tftr  the  enforcement  of 
this  act  and  prescrit^ig  penalties  for  the  vio- 
lation thereof."   Stats.  1019,  p.  1. 

It  is  urged  that  the  title  Is  restrictive,  and 
that  the  proscription  of  the  possession  of  in- 
toxicating liquors  for  personal  use  at  the 
places  designated  in  said  section  has  no  log- 
ical connection  with  the  subject  expressed  in 
the  title,  and  that  as  the  purpose  of  the  con- 
stitutional inhibition  Is  to  prevent  the  Legis- 
lature, or  the  people  acting  in  a  legtslative 
capacity,  as  the  case  may  be,  from  being  mis- 
led by  the  title  into  enacting  legislation  dealt 
with,  foreign  to  the  subject  indicated  by  the 
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title,  said  section  7  Is  so  Incongnions  there- 
to as  to  offend  this  constitutional  principle. 

[1]  We  recognize  the  purpose  of  the  prorl- 
Edon  of  the  Constitution  in  question  Is  to 
prevent  Inconsiderate  or  undesirable  l^lsla^ 
tloD  tluvu^  trickery  or  Inattention. 

Jadge  CwAey,  In  his  work  on  Constitu- 
tional Limitations,  In  discussing  the  evils  de- 
signed to  be  remedied  by  such  provisions, 
■ays: 

"It  roar  tiberefwe  be  assnmed  as  settled 
that  the  pnrpoM  of  these  provisions  wu; 
Firsts  to  prevent  hodgepo^e  or  'tog-rolling* 
legislatioo;  second,  to  prevent  surprise  or 
fraod  upon  the  Legialatare  hy  meaas  of  provi- 
■ioDB  in  bills  of  which  the  titles  gsve  no  in- 
timation, and  which  might  therefore  he  over- 
looked and  carelessly  and  nnintentioDally 
adopted;  and,  third,  to  fairly  apprise  the  peo- 
ide,  throngh  auch  publications  of  legislative 
proceedings  as  Is  nsaally  made,  of  tlie  sub- 
jects of  legitfUtion  tSiat  are  being  considered 
in  order  that  they  may  liave  opportunity  «C 
being  heard  thereon,  petittoit  or  otherwise, 
if  they  ^Knild  so  desire.  The  general  porpoae 
of  these  provisions  is  accomplished  when  a 
law  has  but  one  general'  object,  which  is  faldy 
indicated  by  its  tiUe.  To  require  every  end  and 
means  necessary  or  convenient  for  the  accom- 
pliahment  of  this  general  object  to  be  t>rovided 
for  by  a  apedal  act  rdating  to  that  alone  would 
not  Mdy  be  nareasonable,-  bat  would  actnally 
render  legidatton  impossible.'*  Oodey*a  Gen. 
Urn.  172. 

He  adds  on  page  175 : 

"Thm  has  bean  a  general  disposition  to  oon- 
stme  the  eonstitntional  provision  liberally, 
rather  tiisn  to  embarrass  legislatiiHi  by  a  con- 
stniction  whose  strictness  is  unnecessary  to 
the  aecompliBhment  of  the  benefldal  purposes 
for  which  it  has  been  adopted." 

tt]  The  principle  Involved  has  received 
CMidderatlon  in  former  dedWIons  of  this 
court  and  the  rule  recognized  and  applied 
that  the  provision,  though  mandatory,  shoald 
be  Utiwally  constmed.  State  t.  Ah  Sam,  15 
Not.  27,  87  Am.  Bep.  454;  State  ex  reL 
Sparks  t.  State  Bank  &  Trost  Oo^  SL  Ner. 
466,  108  Pac.  407,  105  Pac.  567. 

[I]  The  object  of  the  act  is  inseparably 
connected  with  its  subject;  and  If  it  can  be 
said  that  the  suppression  of  the  personal  use 
ef  the  liquors  menthmed  in  the  title  at  the 
places  designated  In  section  7  has  any  legiti- 
mate tendency  to  promote  the  object  of  the 
act,  it  la  not  without  the  scope  of  the  tttte, 
and  la  therefore  unassallaUe  as  an  Inf raetioa 
of  the  Oonstltutlffli.  Is  It  calculated  to  per- 
form snch  as  office?  We  have  no  doabt  of 
It  In  Bx  parte  Zwlssig,  42  Nev.  S60,  178 
Paa  20,  this  court  declared  both  the  object 
or  purpose  of  the  act  as  well  as  the  purpose 
of  section  7.  In  regard  to  the  fbrmer  we 
said  that  Qw  "plain  pnrpoee  <tf  the  act  Is  not 
only  to  BapB^oea  traffic  in  the  concoctions, 
UQnors,  and  drinks  mentioned  In  the  act,  but 
mainly  to  suppress  their  consumption,  except 
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where  otherwise  Indicated*  and  in  case  of 
doubt  every  portion  of  the  act  ipust  be  con- 
strued in  the  light  of  that  object"  In  re- 
spect to  the  latter  provision  the  court  declar- 
ed that  its  purpose  was  to  prevent  an.  "eva- 
sion of  the  act"  We  see  no  reason  to  recede 
from  these  positions. 

Now  the  title  of  the  act  dedarea,  briefly, 
the  subject  of  the  legislation  covered  In  the 
act,  namely,  the  prohibition  of  the  manu- 
facture, sale,  keeping  for  sale,  and  gift  of 
the  liquors  mentioned.  The  object  the  sup- 
pression of  these  liquors,  is  obvious  from  the 
title.  That  the  f  tamers  of  the  act  would  In- 
clude la  tibe  body  of  it  the  necessary  means 
to  enforce  it  was  to  be  eivected.  That  it  to 
unnecessary  and  often  not  condu^jlve  to  prop- 
er legislation  to  Include  auch  means  in  the 
title  is  well -established  constitutional  law 
which  presumed  that  one  will  be  misled 
by  such  omissions. 

It  will  be  observed  that  the  restrictions  Im- 
posed by  aectlOQ  7  cover  a  very  wide  aom 
4nd  tt  cannot  he  ancce^Bftillj  coDtended  that 
reatrlctloiiB  vpoo.  the  use  oX  Uauon  or  any- 
thing else  do  not  reduce  legitimate  traffic  Xa 
the  ttibur  affected.  Tbe  greater  the  xesMc- 
tions  the  more  limited  1^  the  t^fflc  in  the 
thing  required.  Tnm  these  consldeEatloiui 
it  must  be  apparent  Oiat  aectlim  7  la  adapt- 
ed to  function  In  furthennoe  of  ttie  pur- 
pose of  the  act  to  prohibit  traffic  In  the  liq- 
uors referred  to  hi  the  title,  and  la  tlm- 
fne  TpltSiln  Ita  Kopa. 

Decidedly  Uluatrattre  of  thla  cautmctioii 
in  the  case  of  "Stihrnitt  v.  Cook  Brewing  Co., ' 
187  Ind.  eaS.  laOTN.  a.  1»,  S  a.  L.  B.  270,  cit- 
ed by  counsel  tor  respondent.   In  this  case 
the  title  of  the  act  In  question  read: 

"An  act  prohibiting  the  manufacture,  sale, 
gift,  advertiset^nt  or  transportation  of  intoxi- 
cating liquor  except  for  certain  purposes  and 
under  eeitsin  conditions." 

Hie  constitutional  inhibition  involved  .was 
Uie  same-  as  the  one  under  conaldeTation  her^ 
except  that  the  word  "briefly"  did  not  ap- 
pear. !nie  court,  after  stating  the  purpose 
of  the  provision,  said ; 

"It  will  be  seen  by  the  authorities  which  we 
have  heretofore  set  out  that  to  prohibit  the 
traffic  the  Legislature  may  define  as  an  in- 
toxicant that  wUch  is  far  from  Intoxicating, 
in  order  to  prevent  tile  manufacture  and  sale 
of  that  wbitdi  is  inttoleating;  that  it  may  pre- 
vent the  possession  of  liquor;  that  it  may  pro- 
vide that  the  place  where  liquor  is  kept  or 
manufactured  may  be  dedared  a  nuisance  and 
closed;  that  tt  may  designate  those  who  are  to 
bandle  and  dUpense  liquor  and  upon  what 
terms;  that  it  may  forbid  advertisement  of 
liquor;  that  it  may  provide  what  shall  make  a 
prima  fade  case  of  violation  of  the  law.  All 
(rf  these  provisions  are  properly  connected 
with  the  purpose  «E  the  Le^slatore  to  pre- 
vent the  tnAc  In  lnto:deating  liquor  as  a  bev- 
erage, and  are  therefore  witUn  the  title  of  tiie 
act" 
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Hany  glmilar  proTlsl<ms  alluded  to  by  the 
court  in  tbe  foregoing  case  are  Included  In 
the  Prohibition  Act  of  this  etate  and  consti- 
tute the  machinery  designed  by  the  framers 
of  the  act  to  execute  its  mandate.  To  re- 
quire them  to  be  indexed  in  the  title  is  un- 
necessary, because  they  are  matters  prop- 
erly connected  with  its  subject  by  reason  of 
the  function  which  each  performs. 

We  hare  examined  carefully  the  cases  cit- 
ed by  petitioner,  but  find  nothing  In  them  op- 
^kosed  to  the  views  we  have  expressed.  Every 
case  must,  of  necessity,  stand  upon  the  par- 
ticular statute  involved. 

[4]  Counsel  argue  that  the  personal  use  of 
liquors  Is  not  prevented  In  a  home,  and  that 
often  the  home  Is  at  certain  of  the  places 
mentioned  In  section  7.  The  question  of  the 
personal  use  of  liquor  in  the  home  has  not 
ocdiiQ  to  ns.  We  Trill  dtol  with  tt  vrhai  It 
arrives.  But  suffice  to  say,  in  passing,  that 
no  (me  In  the  possession  of  any  of  the  pro- 
scribed liquor  can  avoid  the  effect  of  the  law 
by  making  bis  home  on  the  street  or  In  tfaa 
all^  or  In  any  off  tite  places  lat«rdlcted  by 
tbe  statute. 

lbs  writ  must  be  dismissed,  and  petitI<Hier 
remanded  to  tbe  custody  of  tlie  sheriff  of 
Washoe  county. 

SANIWaS,  G.  J.,  and  COtJDUAN,  3.,  con- 
cnr. 


RESER  V.  ZIEBARTH  at  al.   (No.  4706.) 

(Supreme  Court  of  Montana.   Jan.  17,  1921.) 

EvMenes  «=»Ba8<4)— Value  of  legal  Mrwioa 
NId  jwy  ^MeettoB.  0 

In  aedoa  agafaut  clerk  of  the  court  tor  en- 
try of  naauthorized  judgment,  tbe  value  of  legal 
service  In  procuring  annulment  of  Judgment 
aod  defending  actions  growing  put  of  such  en- 
try held  a  question  for  the  jury  notwithstand- 
ing uncoQtroverted  testimony  as  to  valoe  there- 
of by  attorney  who  preformed  the  services, 
since  sucti  testimony  is  not  conclusive  as  a 
matter  of  law  and  may  be  disregarded  by  tbe 
jury. 

Appeal  from  District  Court,  Blaine  County; 
Frank  E.  Carleton,  Judge. 

Action  by  Everet  Beser  against  A.  W.  Zle- 
barth  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.  AfBrmed. 

F.  N.  Utter,  of  Havre,  for  appellant 
Norrls  &  Kurd,  Ot  Great  Foils,  for  re- 
spondent Zlebarth. 

Walsh,  Nolan  &  Scallon,  of  Helena,  for  re- 
spondent Massachusetts  Bonding  &  Ins.  Co. 

COOPER.  J.  This  acti<Mi  was  brought  by 
the  plaintifl  In  the  court  below  to  recova  o£ 


defoidant  Zlebarth,  as  clerk  of  the  district 
court  of  Blaine  county,  and  of  the  Mas- 
sachusetts Boudlug  &  Insurance  Company, 
as  surety,  damages  resulting  from-  the  entry 
of  an  anauthorlzed  Judgment,  and  for  legal 
services  performed  by  one  B.  E.  O'Keefe, 
acting  as  attorney  for  the  plaintiff  in  pro- 
curing tile  annulment  of  the  judgment,  and 
defetidfa^  actions  growing  out  of  su<di  entry. 
The  trial  resulted  In  a  verdict  for  the  de- 
fendants b^ow.   Appeal  is  frna  the  judg- 

SMHlt 

The  only  error  appellant  complains  of  Is 
the  refusal  of  the  trial  court  to  give  the 
jury  the  following  peremptory  Instruction: 
"Ton  are  instructed  to  bring  In  a  verdict  for 
plaintiff  In  the  sum  of  $750."  It  is  ad- 
mitted In  the  brief  of  appellant  that  the  only 
issue  before  the  court  and  Jury  was  the  value 
of  the  legal  services  performed  by  O'Keefe 
in  the  proceedings  brought  to  ajsnal  tbe  void 
Judgment  entered  against  him.  Upon  the 
trial  the  only  teettanony  concerning  the  value 
of  the  legal  services  vras  that  gtven  by 
O'Keefe,  an  attorney  who  bad  theretofore 
been  disbarred  by  this  court,  and  who  had 
rendered  the  services  m  ajipellant's  behalf, 
in  which  he  et:pressed  the  oplnitm  that  they 
were  of  the  reasonable  value  of  $7S0,  the 
amount  specified  In  the  requested  Instruction. 
Plaintiff  Insisted  In  tbe  court  below,  and 
now  Insists,  that  the  opinion  so  given  by 
O'Keefe,  being  uncontroverted,  concluded  in- 
quiry upMi  that  questlmi,  and  that  the  court 
below  committed  reverslUe  error  in,  refusing 
to  so  advise  the  Jury. 

The  d^lsndanta'  answer  pat  that  pcdnt 
direcOy  In  Issue;  and,  being  a  matter  up<n 
which  a  difference  of  (pinion  might  exist.  It 
was  a  qoestlm  for  the  jury  to  decide  upon 
all  the  circumstances  given  In  evldoioe  and 
the  <^)bil(m  of  a  wltneu  on  matters  Involving 
a  profession,  aided  by  their  own  expntoice 
and  knowledge  of  human  affairs.  The  court 
would  have  committed  reversible  error  if  It 
bad  submitted  the  instructlmi  requested.  A 
witness  may  express  his  tqplnlon  of  the  value 
of  his  own  professional  services,  or  those  Of 
another,  and  thus  aid  the  jury  In  determin- 
ing their  value.  But  such  testimony  la  not 
conclusive  as  a  matter  of  law.  The  Jury 
were  at  liberty  to  disregard  tbe  evidence 
embodying  the  opinion  altogether,  as  they 
did  In  the  instant  case.  This  duracter  of 
testimony  was  involved  In  the  case  of  St 
John  V.  U.  S.  Fldelty  &  Guaranty  Co.,  69 
Mont  197,  182  Pac.  128,  where  this  court 
reversed  the  judgment  of  the  lower  court  be- 
cause It  had  given  the  jury  a  peremptory 
instruction  to  find  the  valoe  of  professional 
services  to  be  as  stated  by  the  attorney  who 
performed  them.  For  a  further  dlacussiw 
of  the  question,  see  Whalen  v.  Harrison,  26 
Moot.  316,  67  Pac.  934;  Head  v.  Hargreave. 
105  U.  8.  46.  26  U  Bd.  1028;  2  Jones  oa  Svl* 
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denc^  I  887,  note  81;  20  Ann.  Oas.  note  <m 
pages  66  and  57. 

nw  judgment  la  afflnned. 

Affirmed. 

BRANTLT,  C.  J.,  and  RHTNOLDS,  HOL- 
LOWAT,  and  OALEK,  JJ.,  concur. 


AMERICAN  SURETY  CO.  OF  NEW  YORK 
V.  KARTOWiTZ.   < No.  4708.) 

(Supreme  Coort  of  Montana.   Jan.  17,  1921.) 

1.  AppoaJ  aed  error  «3»ni9  —  litervMilifl 
efalMaat  la  attaohnieat  wko  has  aot  appealed 
nay  not  have  relief. 

"Wbere  tbe  motion  to  dUsolTe  attachment, 
made  bjr  the  claimed  purchaser  of  the  at- 
tached property,  has  not  been  determined,  and 
each  parchaaer  has  not  appealed,  he  cumot 
obtain  any  relief  from  tht  Supreme  Court,  ex- 
cept so  far  as  relief  granted  to  defendant<ap- 
pellant  may  inure  to  hia  benefit. 

2.  Coarts  «=999<l)— Grooad  of  notion  to  dis- 
solve attaehment  not  open  on  teoond  notion 
to  diseolve. 

Where  defendant  had  the  opportunity  to 
present  the  insufficiency  of  affidavit  for  attach- 
ment on  his  first  motion  to  dissolre  attachment, 
he  is  foredoaed  to  do  so  on  appeid  from  order 
denying  his  second  motion  to  dissolTe  attach- 
ment, though  leave  to  renew  the  original  mo- 
tion was  granted  by  the  court  in  overruling 
it;  defendant  not  having  availed  himself  of 
the  prfvUege  extended,  bnt  having  appealed 
from  tin  first  order,  tiiereby  waiving  the  priv- 
flcge. 

3.  Attachnent  <s=»109,  122(2)— Affidavit  defeo- 
UvOi  bat  net  void,  asd  amendable. 

Affidavit  for  attachment,  cimtaining  the 
statement  "that  the  payment  of  the  same  [the 
debt]  la  not  secored,"  etc,  instead  of  the 
ctatatory  langnage  "has  not  been  secured," 
was  defective,  Imt  not  void,  being  subject  to 
unendment  under  Bev.  Godei,  |  6683. 

Appeal  from  District  Oourt,  Hill  Cotmty ; 
H.  a  Hall.  Judge. 

Action  by  the  American  Surety  Company 
of  New  York,  a  corporation,  against  Herman 
F.  Elartowltz.  From  order  denying  motion 
to  dissolve  attadiment,  defendant  appeals. 
Affirmed. 

A.  A.  Gronid,  of  Helena,  for  appellant 
Kline  &  Elwdl,  of  Havre,  tot  respondttit. 

HOIdJOWAT.  J.  l%ls  action  was  Institut- 
ed la  Uay,  1916,  a  wtlt  of  attadim^t  secur- 
ed and  property  belonging  to  the  defendant 
seiced.  Latw  a  motion  was  made  to  dissolve 
tbe  atta(!hment  on  the  gronnda  Uiat  a  suffi- 
cient affidavit  had  not  been  filed,  and  tbat  a 
demnrrer  to  Oie  ocnnirialut  had  been  sustain- 
ed. Tbe  motion  vas  overruled,  wltb  leave  to 


renew  It  after  tbe  amended  complaint  was 
ffied.  On  appeal  to  tbis  court  the  otd&e  was 
affirmed.  M  Mont  92, 166  Pac.  686.  In  Jan- 
nary,  1919.  defendant  renewed  tbe  motion  to 
dissolve  upon  the  ground  of  insufficiency  of 
the  affidavit  but  tbe  record  fails  to  disclose 
tbat  tbe  motion  was  acted  upon.  However, 
on  January  27,  1919,  by  permission  of  the 
court,  plaintiff  filed  an  amended  affidavit. 
On  December  16,  1919,  defendant  again  mov- 
ed the  coort  to  dissolve  the  attachment  upon 
the  ground  that  the  original  affidavit  was  In- 
soffldent  and  Incurable  by  amendment  Tbe 
motion  was  denied,  and  this  appeal  was  pros- 
ecuted. 

At  tbe  same  time  that  the  laatmentloned 
motion  was  preaoited,  a  lik^  motion  was 
made  by  one  A  Johnson,  who  claimed  tbat 
he  had  purchased  a  portion  of  the  attached 
property  after  the  levy  of  the  writ  The  rec- 
ord does  not  disclose  that  Johnson  was  ever 
made  a  party  to  the  action  in  the  lower 
court,  or  that  any  disposition  was  ever  made 
of  his  motion.  He  did  not  attempt  to  ap- 
peal, but  has  applied  to  this  court  to  be  made 
a  party  appellant  and  to  be  beard. 

[11  Whatever  may  be  said  of  Johnson's 
right  under  section  6684,  Revised  Codes,  to 
Interpose  his  motion  in  the  lower  court  a&d 
have  It  heard  and  determined,  the  fact,  so 
far  as  -disclosed  by  this  record,  Is  that  it  has 
not  been  determined,  and  that  he  has  not  Ap- 
pealed. He  cannot  therefore  obtain  any  re- 
lief from  tills  court,  except  so  far  as  the  re- 
lief, if  any,  granted  to  Kartowltz,  the  appel- 
lant, may  Inure  to  his  ben^t  MacGinnlss  v. 
Boston  &  MonL,  eta,  Co.,  29  Mont  428,  TS 
Pac.  89. 

[2J  ThQi  defendant's  appeal  is  altogether 
without  merit  If,  at  the  time  he  Interposed 
his  first  motion  to  dissolve  the  attachment  he 
had  failed  to  Incorporate  any  tlien  existing 
ground  of  the  motion,  he  would  be  held  to 
have  waived  such  ground  thus  omitted.  King 
v.  Pony  Gold  Mining  Co.,  24  Mont  470,  62 
Pac.  783.  But,  a^iarently,  he  then  included 
in  his  motion  the  very  ground  relied  upon  in 
the  motion  now  before  us ;  in  any  event,  the 
ground  now  relied  upon  was  existent  and 
available  to  him  at  the  time  his  first  motion 
was  made.  It  Is  elementary  Chat  a  party  may 
not  make  successive  application  for  rdlef  up- 
on the  same  ground  (Bown  v.  Somers,  65 
Mont  434,  178  Pac.  287),  and  the  reason  for 
tbe  rule  is  manifest  It  Is  tbe  policy  of  the 
law  to  prevent  useless  litigation,  and  when- 
ever a  proceeding  la  instituted  suffldentty 
broad  in  its  character  to  iucliide  tbe  deter^ 
mination  of  all  existing  Issues  between  the 
parties  touching  the  same  subject-matter, 
a\XKi^  Issues  must  be  presented  for  determina- 
tion, to  tbe  end  tbat  neither  the  coort  nor 
the  parties  may  be  vexed  wltb  separate  pro- 
ceedings. Maloney  v.  King;  30  Mont  414,  76 
Pac.  93a 
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Stnoa  ftppdiant  bad  tbe  (^rartniitty  to  pre- 
aent  Oib  InsulBclaicy  of  tbe  affidavit  i^on  hla 
first  motion,  he  la  foreclosed  on  this  appeal 
Bat  it  ia  aoniested  that  leave  to  renew  tbe 
original  motion  was  grimted  by  the  trial 
court  in  Qie  order  oraniUng  It,  and  that  is 
true;  but  det^tdant  did  not  avail  himself 
ttC  the  privHege  extended,  on  tiie  contrary  be 
appealed  from  the  order,  and  thereby  waived 
the  privfiflga  14  Bncy.  PI.  &  Fr.  102.  Bat 
aMde  ftom  any  question  of  practice^  this  ap- 
peal Is  without  merit 

[I]  nie  original  afDdavit  for  attadunent 
contained  the  Btatemeat  "ttaat  the  payment  of 
the  same  [the  debt]  Is  not  secured,"  etc.,  in- 
stead of  the  statutozy  lai^uage  "has  not  been 
secured,"  etc.^  In  the  respect  indicated,  the 
afitdavlt  was  defective  (Oontinentnl  Oil  Co. 
V.  Jame8<m,  B3  Mont  468, 164  Fsc.  727),  but 
sudi  defect  did  not  avoid  it  altogelher.  Un- 
der our  very  liboal  statnfees  of  amendment, 
indnding  section  6683,  Revised  Codes,  the 
affidavit  in  this  instance  was  robject  to 
amendment,  as  indicated  In  the  opinion  upon 
the  former  appeal,  and  was  amended  and  the 
defect  cored  Jmg  prior  to  tbe  time  this  mo* 
tioQ  was  mada 

The  order  la  affirmed 

Affirmed. 

BRANTLT,  a  J.,  and  REYNOLDS,  COOF- 
BB,  and  OALEN,  JJ.,  concur. 


TIMM0N8.  00.  Atty.,  et  al.  v.  WRIGHT  el  al. 
(No.  1839.) 

(Supreme  Oonrt  of  Azuona.   Jan.  26,  1021.) 

1.  ConttitntloRal  law  «s>48— Statata  shoaM 
■ot  be  iaelarad  sneonstltutloBal  unless  axi> 
gesidas  of  ease  demand  It. 

A  court  sboold  not,  anlesa  compelled  by 
the  flzigeocies  of  the  case  with  which  it  is 
dealing,  declare  a  legislative  act  invalid,  for 
only  a  clear  violatioa  of  tbe  constitaCioDal  yro- 
viaioDB  will  justify  such  action,  regardless  of 
the  seeming  unwisdom,  unreasonableness,  or  in- 
justice of  the  enactment  against  which  the  at- 
tack la  directed. 

2.  Pleading  «=3222— Defeodaot  esUtled  to 
|riead  to  merits  os  overruIlsB  of  demurrer 
•ubmtttiug  only  law  questions. 

If  it  waa  the  understanding  that  only  law 
questions  were  to  be  considered  on  demurrer 
to  the  complaint,  the  court  on  overruling  de- 
murrer should  have  permitted  defendant  to 
file  an  amended  answer  Reading  to  the  merits, 
as  a  matter  of  rl^t. 

8.  Pleadtsg  <3=s>222— Dafendantt  Mould  be  per- 
mitted to  plead  to  merits  os  overruling  of  de- 
murrer, wbers  pldntiff  Is  not  Injured. 

Under  (Sv.  Code  1&18,  par.  422,  the  court, 
on  overruling  demurrer,  shoold  in  the  exerdse 
ot  discretion  have  permitted  defendants  to  ffie 


an  amended  answer,  pleading  to  tbe  mer- 
its, where  plaintiff  could  not  have  been  injured 
thereby,  In  view  of  temporary  restraiidng  order 
protecting  their  interests,  and  where  proposed 
amendment  raised  the  mahi  issue  involved  in  the 
case. 

4.  Pleading  «=3222— That  answer  oontalsed 
only  demurrers  and  a  motion  to  dismiss  did 
not  prove  defesdants*  intention  not  to  answer 
to  Merita. 

In  view  of  Civ.  Code  1918,  par.  ^2,  the 
mere  fact  that  defendants'  answer  contained 
only  demurrers  and  a  motion  to  dismiss  did  not 
justify  the  conclusion  that  It  waa  their  inten- 
tion not  to  answer  to  the  merits  in  case  the 
law  questions  raised  should  be  decided  against 
them,  notwithstanding  paragraph  407. 

9.  InlBsetloH  «s>l06— Equity  hss  JsrfsdMios 
o|  injunetlon  proceeding. 

An  injunction  proceeding  is  one  of  equita- 
ble jurisdiction. 

6.  Pleading  <8=»222— Answer  on  merlta  proper- 
ly deferred  until  everrullng  of  demurrer. 

In  view  of  Oir.  Code  1918,  pars.  1470, 1479, 
it  was  proper  for  defendant,  in  a  suit  for  an 
injunction,  to  demur  to  the  complaint,  and  not 
answer  on  the  merits  nntQ  after  the  demurrer 
has  been  overruled. 

Appeal  from  Superior  Oottr^  Tama  Coun- 
ty; Fred  L.  Ingraham,  Judge. 

Suit  by  W.  V.  Wright  and  others,  doing 
business  under  the  firm  name  of  the  Star 
Stage  Line,  a  copartnership,  against  W.  P. 
Timmons,  County  Attorney,  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Reversed  and  remanded,  with  tnstroo 
tlons. 

Wiley  B.  Jones,  Atty.  Gen.,  0.  M.  Gandy, 
Asst.  Atty.  Qen.,  and  A.  J.  Eddy,  <tf  Yuma. 
tm  appellants. 

McAUSTEK,  J.  In  this  proceeding.  W.  V. 
Wright,  C.  E.  Malary,  J.  T.  Hodges,  and 
Juan  Wilson,  being  meonbers  of  and  doing 
business  under  the  firm  name  and  style  of 
"Star  Stage  Line,"  a  ct^artnershU),  plaintiffs 
below  and  appellees  here,  seek  to  enjoin  the 
coon^  attorney  and  sheriff  of  Tuma  county, 
appellants  ber^,  from  Interfering  with  ap- 
pellees' business  of  operating  for  hire  auto- 
mobile stages  over  certain  roads  In  Yuma 
county,  by  enforcing  against  them  the  crim- 
inal provlslonB  of  chapter  130,  Se89l<»i  Laws 
1919. 

The  a^wUees,  pursuing  tbe  requirements 
of  said  chapter  130,  which  was  aw>roTed 
March  21,  1910,  and  became  effective  June 
12,  1910,  had  sought  from  tiie  Corporation 
Commission  a  certificate  of  couvoilence  and 
necessity  permitting  them  to  engage  in  the 
business  of  iterating  for  hire  automobile 
stages  on  tbe  county  roads  of  Yuma  county 
between  the  city  of  Yuma  and  the  towns  of 
Somerton  and  Gadsden.  I^e  commission  ro- 
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fused  appdlaee  tba  cerUflcate  prayed  for  on 
December  22,  1019,  after  a  bearing,  but 
granted  one  to  the  District  Auto  Serrlce,  a 
riral  stage  line  operating  between  tbe  same 
ptdnts  and  over  tbe  same  roada. 

On  December  31,  ldl9,  the  day  fixed  by 
the  order  of  the  Oorporatlon  Commlssloo  as 
the  date  on  which  appellees  were  to  cease 
bnainess,  the  superior  court  of  Yuma  county, 
acting  on  a  verified  complaint  that  day  filed. 
Issued  a  temporary  restraining  order  com- 
manding appellants,  until  further  order  of 
the  court,  to  refrain  from  in  any  way  Int^- 
f^^lag  with  the  appellees  in  the  <^>eratlon  of 
ttieir  business  and  directing  them  to  appear 
on  January  8»  1020,  and  show  cause  why 
Bneli  temporazy  restraining  order  abonld  not 
be  made  permanent  The  bearing  having 
been  ctmtlnned  until  January  20th,  the  ap- 
pellants, on  January  Idth,  filed  their  answer, 
consisting  of  demurrers  and  a  motion  to  dis- 
miss, the  first  demurrer  being  gencaral  in  its 
terms,  and  the  second  raising  objecticms  to 
the  Jurisdiction  of  the  court  to  grant  the  re- 
lief prayed  for  because  of  tbe  iwoTlslons  of 
paragraph  2341,  paragraph  2343,  subd.  "h." 
and  paragraph  2344,  Revised  Statntes  of  Ar- 
izona 1918.  An  amended  complaint  more 
folly  oorerfog  the  facts  upon  which  appellees 
relied,  but  in  the  <:^>inlon  of  appenanta  not 
cnrlns  tSie  alleged  defects  raised  by  Oie  de- 
murrers, was  filed  January  20,  1920,  Just  as 
file  ai^nments  on  the  law  questtons  Involved 
were  to  be  heard.  After  azsument  by  coun- 
for  both  sides  the  matter  vras  takoi  un- 
der advisement,  and  on  Mardi  6,  1920,  Uie 
demurrer  was  overruled,  and  Jnd^oent  there- 
upon altered  permanently  enjolnii^  appel- 
lants tnm  in  any  way  Interfering  with  the 
buslnesB  of  apprises. 

Immediately  after  Ow  entry  of  the  wder 
■ostalning  the  demurrer,  the  attorney  for  ap- 
pellants  requested  tiiat  they  be  permitted  to 
file  an  amended  answer  pleading  to  the  mer- 
its, but  tlie  Goort  was  of  tbe  opinitm,  as  his 
recf^ectlon  served  him,  that  the  case  had 
been  sulnittod  tm  final  detemdnattoa  on 
the  amended  ooDq>lalnt  and  donnrters  tlieie- 
to,  which  was  In  accord  with  the  understand- 
ing of  the  attorney  for  appellees  as  well  as 
that  of  the  clerk  of  the  court,  as  disclosed  by 
Oie  minute  entries  of  ttie  proceedings  of 
January  20,  1920.  The  attorney  for  appel- 
lants, however,  notwithstanding  his  convlo- 
tlou  of  the  correctness,  as  a  matter  of  law, 
of  the  position  he  twA  In  urging  the  demur- 
rers, stated  to  the  court  at  the  time,  as 
forcibly  and  emi^ticaUy  as  he  could,  that 
at  no  stage  of  the  proceedings  had  it  been  his 
intention  to  submit  the  case  on  the  law  quea- 
tkms  alone,  but  from  the  first  It  had  been 
Ms  purpose,  in  case  the  demurrers  should  be 
overmled,  to  file  an  am^ded  answer  plead- 
ing to  the  merits.  The  court  took  this  re- 
quest under  advisement  and  swi>ended  the 
pannanent  restraining  order  which  liad  Just 


been  entered,  pending  a  ^ecIslMi  thereon. 
Shortly  thereafter,  to  March  17th, 

this  request  was  denied,  and  the  permanent 
restraining  order  again  mad^  ,eflfecttve.  A 
motion  filed  March  12,  1920,  by  appellants, 
asking  that  the  Corporation  Commls^n  be 
made  a  party  to  the  suit,  and  an  aj^Hi^fim, 
made  on  tbe  same  date  by  the  Corpolititipn 
Commission  itself,  for  permission  to  int&r-' 
vene  in  the  cause,  w«%  also  d^ed  at  the 
same  time. 

Numerous  errors  are  assigned,  but  appel- 
lants* brief  is  devoted  largely  to  those  deal- 
ing with  the  action  of  the  court  In  not 
sustaining  the  d^urrers,  wliich  raise  the 
question  of  the  Jurlsdictlcm  of  the  court  over 
acts  of  the  Corporation  Commission.  Tlie 
demurrers  were  overruled  because  the  order 
of  the  Corporation  Oonunlsalon  directing 
pellees  to  cease  business  on  and  after  Decem- 
ber 31,  1919,  was,  In  the  Judgment  of  the 
court,  a  nullity,  having  been  made  by  virtue 
of  the  authority  conferred  upon  the  Oommla- 
slon  by  chapter  130,  Session  Laws  of  1910, 
which,  as  tbe  trial  court  viewed  It,  is  a  void 
and  unconstitutional  piece  of  leglalatton  In  so 
far  as  It  applies  to  one  who  like  tbe  api>eUeeB 
herein  had,  i^evious  to  its  passage,  expended 
large  sums  of  money  In  erecting  stations, 
purchasing  equipment,  and  bnUdlng  up  and 
establishing  the  good  will  and  patronage  of 
the  public  in  their  business  of  opexatlnc  au- 
tnmoMle  stages  fmr  hire.  The  fact  that  the 
interest  of  appellees  vested,  according  to  the 
allegations,  prior  to  tlw  passsge  of  the  act 
held  to  be  void,  seems  to  have  been  tlie  cmn 
trolling  factor  In  leading  to  a  holding  against 
the  validity  of  Uie  law. 

[1]  In  view  of  the  ccmclusifHi  we  havs 
reached  regarding  the  errors  assigQed  as  a 
result  of  the  denial  of  appellants'  request'  to 
file  an  amoided  answer.  It  will  not  be  neo- 
eflsary  to  consider  IJiese  as^gnments  further 
tlian  Qw  mere  Btatement  at  what  the?  in- 
vtAve.  Had  appellants  been  permitted  to 
amend,  it  might  not  have  been  necessary  tar 
the  trial  court  to  have  held  Oils  act  of  fbn 
Legislature  void,  Inasmudi  as  the  amoided 
answer,  as  wdl  as  the  proposed  answer  of 
the  Corporation  Commlsaton  aeewnpanylng 
its  appllcatitm  to  Intervene^  boUi  filed  Mart^ 
12th,  contained  allegations  which.  If  true^ 
would  have  been  a  ooniiilete  defense,  and 
have  excluded  from  the  esse  the  omtrolling 
questlcMi  ot  vested  pn^ierty  rights.  A  court 
should  not,  unless  oranpelled  by  the  exigen- 
cies of  the  case  with  which  It  is  dealing,  de- 
clare a  legislative  act  invalid,  for  only  a 
clear  vlotatlcm  of  constitutional  provisions 
will  Justify  such  actiw  regardless  ot  the 
seeming  unwisdom,  unreas<«ableness,  or  In- 
justice of  the  enactment  against  which  the 
attack  is  directed.  36  Oyc.  971. 

[2,  3]  It  is  dear  from  a  reading  of  what 
transpired  on  the  5tb  of  March  between  the 
court  and  counsel  f<v  an>eUees,  on  the  one 
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hand,  and  conQSiel'for  appellants,  on  the  oth< 
er,  that  a  m^ua^erstandlng  existed  regard- 
ing the  supmis&lon  of  tbe  case  on  January 
20th.  -put,  'even  thongh  the  court  understood 
that  the  case  had  been  submitted  for  final  de- 
tennlbfttlcn  on  the  amended  complaint  and 
^eintilti^rs  alone,  there  appears  no  persuasdve 
reAson  why  appellants  should  not  have  been 
•  permitted  to  amend  upon  applieatlMi  there- 
;'for  In  view  of  the  liberal  provisions  of  our 
statute  regarding  amendm^ta.  Appellees 
could  not  have  been  Injured  thereby,  for  the 
temporary  restraining  order  was  still  In  force 
and  could  have  been  cc^tlnued.  Moreover,  a 
correct  determination  of  what  the  court  re- 
garded as  the  main  Issue  Involved,  to  wit, 
whether  appellees  were  the  owners  of  vested 
prt^erty  rights  of  which  they  could  not  be  de- 
I»lved,  could  have  been  had  only  upon  thla 
Issue's  being  raised  by  an  amended  answer 
denying  such  allegation,  and  the  proposed 
amendment  raised  this  question.  If  appel- 
lants were  right  In  their  contentlcHi  that  only 
the  law  qtwstions  had  been  submitted,  th^ 
should  have  been  permitted  to  amoid  as  a 
matter  of  right,  while,  If  the  court  and 
appellees  were  correct  In  their  understanding, 
the  amendment  should  have  been  permitted 
under  the  circumstances  In  the  exercise  of  a 
wise  discretion.  Paragraph  422,  Revised 
Statutes  of  Aiixtma  1913. 

[4]  The  fttct  alone  that  the  appellants*  an- 
swer contained  only  demurrers  and  a  motion 
to  dismiss  would  not  Justly  the  conduslm 
that  It  was  their  Intention  not  to  answer  to 
tiie  merits  In  case  the  law  questions  raised 
Should  be  decided  against  tbem,  notwith- 
standing the  requirements  of  paragraph  467, 
CiTll  Obde  1018,  that  all  tbe  pleas  of  a  de- 
fendant shall  be  **flled  at  the  same  time." 
The  provisions  of  paragraph  4^,  Civil  Oode 
1918,  permitting  an  amendment  any  time  be- 
fore trial  without  leave  of  court  and  at  any 
stage  of  the  action  with  sudi  leave  enaUes  a 
defendant  to  test  the  law  questions  Involved 
In  his  case  before  pleading  to  the  merits. 
Perrln  t.  Mallory  Com.  Co.,  8  Ariz.  40i,  78 
Pac.  476. 

[S,  (]  An  Injunction  proceeding  Is  one  of 
equitable  Jurisdiction,  but  under  the  pro^- 
BloDa  of  paragraph  1470,  Revised  Statutes 
1913,  a  defendant  may  answer  in  an  InJunc- 
tioa  proceeding  as  in  other  dvll  actions ;  yet 
In  paragraph  1479  Of  the  Civil  Code  it  Is 
provided  that  "the  principles,  practice  and 
procedure  governing  courts  of  equity  shall 
govern  proceedings  In  Injunctions  when  the 
same  are  not  In  conflict  with  tbe  provisions 
of  this  title  or  other  law."  In  demurring, 
therefore,  before  answering  on  the  merits, 
appellants  were  following,  not  only  the  pro- 
cedure of  the  Code  as  applied  to  a  legal  pro- 
ceeding, but  were  also  taking  the  course 
prescribed  by  the  rules  of  equity  pleading,  as 
provided  In  paragraph  1470.    The  rule  In 


I  equity  la  that  the  defendant  answer  on  tiie 
overruling  of  hia  demurrer.  Eush,  Equity 
Pleading  and  Practice  (1919  Ed.)  f  134. 

The  Judgment  appealed  from  IB  reversed, 
and  tbe  case  remanded  to  the  superior  court 
of  Tuma  county,  widi  instructions  to  permit 
appellanto  to  file  an  amended  answer. 

BOBS,  a  3.,  and  BAKER,  J.,  concur. 


SOUTHARD  et  at.  v.  PEOPLE.  (No.  0937.) 
(Supreme  Court  of  Colorado.   Jan.  10.  1921.) 

1.  Pleadlno  ^2I4CIJ— DeniBrrw  admits  na- 
teriai  ttllegatloRS  of  answer. 

All  material  allegations  of  the  defense  for 
purposes  of  demurrer  to  the  amended  answer 
are  to  be  taken  as  true. 

2.  Bail  «=»79C1)— No  forfeiture  for  dofosd- 
anfs  nonaiipBarance  where  district  attorney 
had  agreed  to  oostlnsanes. 

Where  the  district  attorney  through  an  ac- 
credited deputy,  and  thv  attorney  for  defendant, 
who  had  given  ball  bond,  ^reed  that  when  the 
case  was  called  it  would  be  continued  to  a 
later  date,  the  bail  had  tbe  right  to  asanme 
that  the  district  attorney  would  carry  out  his 
agreement  to  move  for  or  consent  to  a  con- 
tinuance, and  had  good  cause  to  believe  the 
case  would  be  continued,  and  It  would  be  in- 
equitable to  forfeit  the  ball  bond  for  defend- 
ant's nonappearance  In  conrt  when  the  ease  was 
caUed. 

Department  8. 

Bnor  to  District  Court,  Olty  and  Ooontr  of 
Denver;  Bmrj  3.  Heraef,  Judge. 

Action  by  the  People  of  the  State  of  Col- 
orado dgalnst  Dan  6.  Southard  and  tbe 
American  Surety  Company  of  New  York.  To 
review  Judgment  for  plalntUf,  defendants 
bring  error.  Reversed,  and  cause  remanded 
for  further  proceedings. 

W.  E.  Clark  and  John  T.  Bottnn,  both  ot 
Denver,  for  plaintUb  In  ernnr. 

Wm.  H  Foley,  Dlst  Atty.,  and  T.  B.  Mo- 
Intyre,  Asst.  Dlst  Atty.,  both  of  Denver,  for 
the  People. 

ALLEN,  J.  This  Is  an  action  against  the 
principal  and  surety  upon  a  ball  baaA.  The 
condition  of  tbe  bond  was  that  the  prhudpal. 
a  defendant  In  a  criminal  case,  be  and  appear 
"at  the  district  court  *  on  the  20th  day 
of  February,  1920,  and  from  day  to  day  and 
term  to  term  thereafter,  and  remain  at  and 
abide  the  order  of  said  court,  and  not  depart 
the  court  without  leave,  then  and  there  to 
answer  unto  a  certain  information,"  eta 

The  scire  facias  alleges,  among  other 
things,  that  the  cause  was  from  time  to  time 
continued,  "and  ev^tnally  c<Hitimied  to  the 
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3d  day  of  Mar.  ^920,"  and  tbat  on  tbat  date 
"the  def«idant  appeared  not  but  wholly  made 
default- 
In  the  amended  answer  to  the  Bdre  fada^ 
It  Is  allied,  as  ime  of  the  defenaes,  that— 

*****  Prior  to  the  said  Sd  day  of  May  it 
was  fomaUj  agreed  between  tbe  district  at- 
torney throoffh  one  of  bis  daly  accredited  d^n- 
ties  snd  the  attorney  for  the  defendant  Dan 
B.  Southard  that  the  Bald  case  against  the  said 
SoQtbard  when  it  should  be  called  on  the 
said  3d  day  of  May,  1020,  would  be  continued 
to  a  later  date,  and  ahorUy  after  the  faicoming 
of  court  on  said  date  lest  aforeaaid,  the  dis- 
trict attorney  *  *  *  did  formally  Inore  lor 
the  continnance  and  bad  said  case  continued  to 
a  later  date  certain,  pursuant  to  the  afree- 
ment  which  hod  theretofore  been  made  for  sneh 
continuance. 

"That  •  •  •  after  the  district  attorney 
*  *  *  agreed  that  the  case  would  be  contin- 
ued as  aforesaid,  the  said  defendant  was  ad- 
vised by  his  attorney  that  it  was  not  necea- 
saiT  for  liim  to  be  preamt  on  the  said  8d  day 

of  May,  leao. 

•TThat  •  •  •  the  said  defendant  •  •  * 
did  rdy  upon  said  agreement.  *  *  '  * " 

To  the  amended  answer,  and  to  the  above- 
iiMntl<med  defense,  the  people  tatarposed  a 
demorrer,  whldi  was  snstalned.  E:rror  is 
assigned  to  the  trial  court's  Hustainlng  this 
demurrer. 

Judgment  was  entered  against  the  princi- 
pal and  snretar,  and  tiiey  bzliuc  the  case  here 
on  error. 

[1]  All  the  material  allegations  of  the  de- 
fense are,  for  the  purposes  of  the  demurrer, 
to  be  taken  as  true.  Tanquary  t.  People,  28 
Cola  App.  581,  635,  139  Pac.  1118;  Smith 
et  al.  T.  People,  184  Pac.  372,  7  A.  L.  R.  392. 

The  Tanquary  Case  la  cited  In  support  of 
the  text  in  6  a  J.  1038,  where  It  Is  said: 

"In  so  far  as  bail  have  a  legal  right  to  rely 
apon  the  acts  or  declarations  of  the  prosecut- 
ing attorney  in  the  premises,  and  they  are  tn- 
dnced  thereby  to  so  act  that  their  riglitB  would 
be  othwwise  materially  prejudked  under  their 
b<»id  or  reeognisonoe,  ttey  are  not  lioUs  to 
forfeltore  of  bofl." 

In  People  Morstadt,  101  Cal.  879,  85  Pac. 
1007,  it  was  held  tiiat  a  ccmdnuonce  before 
ttie  hour  for  appearance  excnses  appearance 
at  sach  hour.  Id  the  Smltti  Case,  above  dted, 
this  court  said: 

"It  is  plain  that  the  purpose  of  a  recognisance 
is  merely  to  Insare  the  presence  for  trial  of 
a  person  accused  of  s  bailable  offense.  The  en- 
riching of  the  public  treasury  is  no  part  of  the 
object  at  which  the  proceeding  Is  aimed." 

[2]  Ctmtinuances  may  be,  and  ^renerally 
are,  granted  by  the  court  where  both  parties 
agree  thereto.  The  ball  in  the  instant  case 
had  the  right  to  assume  that  the  district  at- 
torney would  carry  out  iils  agreement  to 
move  for  or  consent  to  a  continuance,  and 
had  good  cause  to  believe  that  the  case  would , 


be  continued.  He  relied  on  the  agre^noit, 
apparently  in  good  faith.  Under  the  circum* 
stances  as  made  to  appear  In  the  pleadings, 
it  would  be  inequitable  to  forfeit  the  bond. 

We  are  of  the  opinion  that  the  amended 
answer  states  a  good  defense  and  that  It  was 
error  to  sustain  a  demurrer  thereto.  The 
Judgment  Is  reversed,  and  the  cause  remand- 
ed for  further  proceedings  consistent  with 
the  views  herein  expressed. 

Reversed. 

SCOTT,  J.,  fdtting  for  the  Chief  Jostlceb 
and  BAILET*  3^  cxmextt^ 


CARL8EN  V.  HAY  et  al. 

(Supreme  Court  of  Colorado. 


(No.  9748.) 

Jan.  10,  Hm.) 


1.  Vendor  and  purchaser  €=3r6(l)— Offer  to 
sen  valid  ff  made  to  a  speoifle,  although  an- 
known,  person. 

As  affecting  the  validity  of  a  contract  of 
sale,  it  was  immaterial  that  the  aeUer's  agent 
through  whom  it  was  negotiated  was  simply  an 
agent  or  broker  to  find  a  purchaser,  and  had  no 
authority  to  execute  a  written  contract  of  sale 
bindiag  the  landowner,  where  the  agent  did  not 
attempt  to  ea»eate  a  oontnlct  Undkig  the  sdler, 
and  the  sale  was  not  upon  the  terms  nor  vnder 
the  arrangement  by  which  the  property  wps 
listed  with  the  agent  for  sale,  but  was  a  con- 
tract growing  out  of  a  specific  offer  by  a  par- 
ticular person  and  culminating  in  a  definite 
proposition  by  the  seller  himself  to  such  per- 
son, termed,  in  seller's  letter  to  the  agents 
"your  buysr." 

2.  Vendor  and  pnroliaser  ^=>76— Cash  poymont 
or  dewn  paymeat  nsans  oash  oa  slgatng  of 
papers. 

Vendor's  offer  to  sell  for  |3,S00  "cash"  or 
"down,"  tialance  In  a  mortgage,  was  accepted 
by  payment  of  $600  earnest  mqney,  accom- 
panied by  contract  to  pay  $3,000  when  papers 
were  accepted,  the  Imhuice  to  be  on  time  se- 
cured by  mortgage;  the  law  requiring  the  ven- 
dor to  sign  and  return  the  formal  sale  agree- 
ment if  It  contained  the  terms  proposed  by  him 
before  he  was  entitled  to  the  cadi  sum  and  the 
proposed  notes  and  mortage. 

3.  Vaador  and  parohaser  «=>t6(3)— Oaa  day 
reasonable  tlms  far  oeoeptina  oflar  to  soil 
form  for  17,500; 

Where  the  negotiating  parties  were  dealing 
at  long  distance,  necessarily  requiring  the  use 
of  the  maila,  an  acceptance  within  a  period  of 
one  day  of  an  offer  to's^  a  farm  for  97,600 
was  within  a  reasonabie  time. 

Error  to  District  CSoort,  Laiimer  County ; 

George  H.  Bradfleld,  Judge. 

Actl<m  by  B.  B.  Hay  and  another  against  C. 
C.  Carlsen.  Judgment  for  plalnttfls,  and 
defendant  brings  error.  Affirmed. 
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Paul  W.  Lee  and  George  H.  Shaw,  bath  of 
Ft.  GoUlna,  for  plaintiff  In  error. 

Stow,  Stover  &  Mants,  ffif  Ft  CtflUna.  fbr 
defendaata  In  error. 

SCOOT,  J.  This  action  was  by  the  de- 
fendants In  error  to  compel  the  spedflc  per- 
formance of  an  alleged  contract  for  the  sale 
of  real  estate. 

The  defendants  In  error,  plalntifFs  below, 
lived  In  Larimer  county,  Colo.,  and  the  plain- 
tiff in  error  resided  at  Lonp  City,  Neb.  The 
land  bad  been  listed  for  sale  by  the  defend- 
ant with  Carl  Anderson,  a  real  estate  agent 
at  Ft.  OoUlus,  Colo. 

The  contract  rolled  upon  grew  out  of  cer- 
tain letters  and  telegrams  exchanged  be- 
tween Anderson  and  defendant  Carlsen. 
niflsa  were  aa  fdlows: 

"Ft.  Collins,  Colo.,  June  21.  1918. 
"0.  O.  Carlsen,  Lonp  (Sty,  Neb.  Have  offer 
of  leTen  tlmasand  two  hondred  fifty  dollars  for 
farm  yon  to  pay  nineteen  eighteen  water  as- 
sessments and  keep  present  cash  rent  can  pay 
thirty  two  hundred  fifty  dollars  down  balance 
on  or  before  five  years  at  six  per  cent  op- 
tional payment  wire  answer  Immediately. 

"Carl  Anderson." 

IM^ram  from  Carlsoi  to  Anderson: 

"Loop  <»tT,  Meb.,  June  22,  UOS. 
**Oarl  Anderson,  S.  581,  Ft  GolHnB,  Colo. 
Cannot  accept  offer  made  but  for  immediate 
doalttg  will  take  thirty  five  hundred  down  bal- 
ance as  indicated  pay  nineteen  eighteen  water 
assessment  and  retain  all  rent  from  the  land 
this  year  deed  would  have  to  be  subject  to 
present  lease  and  I  really  feel  land  is  offered 
too  cheap.  O.  C  Oarlaen." 

TdflcnuQ  from  Anderson  to  Carlsen: 

"Ft.  Collins,  Colo.,  June  24,  1918. 

"C.  C.  Carlsen,  Loup  City,  Neb.  Do  not  un- 
derstand price  made  In  telegram  wire  exact 
terms  and  price.  Uul  Anderson." 

Letter  from  Carlsen  to  And^son: 

"Loup  City,  Neb.,  June  22,  1918. 

"Carl  Anderson,  Ft.  Collins,  Colo.— Dear  Blr: 
Toor  telegram  adria^  me  that  yon  have  an 
offer  of  17,260  for  my  ftirm  near  Wellington 
is  jost  received  and  I  have  wired  yon  that  X  wiU 
sen  it  for  97,600,  f8,S0O  down,  balance  in  a 
mortmo  to  me  for  14,000,  dne  on  or  before 
five  yean,  at  six  per  cent,  interest  from  date, 
I  to  pay  the  water  assessment  for  1918,  and 
retain  611  rents  for  this  year  from  the  farm, 
and  land  to  be  sold  sabfect  to  possession  ander 
the  lease  now  outstanding. 

"As  stated  in  my  telegram  I  really  feel  that 
this  is  selling  the  farm  for  lest  than  tt  is 
worth,  but  becanaa  it  is  a  long  way  from  me  and 
I  cannot  look  after  it  personaUy,  will  let  it 
go  for  tile  amoont  stated,  If  sold  right  away. 
I  wonld  not  want  this  deal  to  drag  aloai^  and 
if  you  cannot  close  with  your  prospective  pur- 
diaser  immediately  call  it  off,  and  the  price 
win  not  be  a  cent  less  than  we  asked,  to  wit, 
98^.00,  and  I  really  think  I  shan  feel  better 


if  you  write  me  that  you  dH  not  sdl  it  than 
if  yon  advise  that  the  place  has  been  sold. 

••Thanking  yon  for  yonr  immediate  advice* 
concerning  this,  I  am 

'Tours  very  truly,  O.  C.  Carlsen." 

Letter  txom  Carlsen  to  Asdoson: 

*aioap  City,  Neb..  Jane  24,  1S1& 
"Carl  Anderson.  Ft.  Collins,  Colo.— Dear  Sir: 
I  have  Just  received  yonr  telegram  etating 
that  you  did  not  fully  understand  mine  of  Sat- 
urday,  and  I  am  writing  you  to-day  that  I  will 
take  $7,600  for  immediate  closing,  end  my  let- 
ter of  the  22d  win  be  received  about  the  time 
yon  will  get  this  telegram. 

"As  stated  in  my  letter  of  that  date,  I  an 
not  at  an  anxious  to  seU  the  land,  bnt  because 
of  the  long  ^stance  it  Is  off,  wiU  give  yon  a 
chance  to  seU  It  to  your  buyer,  if  he  wants  it, 
and  unless  you  can  dose  this  Immediately^  do 
not  make  the  offer  at  all,  as  my  price  la  and 
wm  be  $8,000,  as  before  stated. 

'Tours  very  truly,  C.  C.  Garisen." 

^Tdegram  from  Carlsen  to  Anderson: 

"Lonp  City,  Neb.,  June  24,  1918. 
"Carl  Anderson,  S.  681.  Ft.  Coffins,  Colo.  My 
offer  for  Immediate  acceptance  is  seventy  five 
hmidred  dollars  thir^  five  hmdred  caidi  now 
mortgage  for  five  years  for  balance  at  rix  per 
cent,  interest  from  date  possesrion  to  be  ^van 
onder  lease  but  rentals  for  nineteen  eighteen 
reserved  by  me  and  I  will  pay  the  nineteen 
eighteen  water  taxes  yon  wiU  have  letter  to- 
morrow explaining  this.  C.  C.  Carlsen." 

* 

Telegram  from  Carlsen  to  Anderson: 

"Loup  City,  Neb.,  June  26,  1918. 
"Carl  Anderson,  Ft.  CoUina,  Colo.    Call  off 
all  negodations  have  sold  land. 

"O.  0,  Oarieen." 

Tel^ranL  from  Anderson  to  Oarlwn: 

"Ft.  OoUhiB,  Colo.,  June  26.  1918. 
"C.  C.  Oarlaen.  Loup  City.  Neb.  Sold  farm 
early  yesterday  morning.  Sent  oontraets  for 
your  signature  and  deposited  five  hundred  dol- 
lars earnest  money  to  yonr  credit  Too  late 
now  to  stop  deal  as  per  yonr  telegram.  Send 
abstract  deed  and  contract  at  once. 

•*Cari  Attdenen." 

It  was  beyond  the  power  of  Carlsen'  at  the 
time  of  trial  to  specifically  perform,  and  the 
court  gave  Jni^^ment  in  damages  In  the  sum 
of  $500,  whldi  Judgment  is  now  before  us 
for  review. 

[11  It  Is  cont«Qded  that  Anderson,  the 
agent,  was  simply  an  agent  or  broker  to 
find  a  purchaser,  and  had  no  authority  to  ex- 
ecute a  written  contract  of  sale  binding  the 
landowner,  and  the  case  of  W.  T.  Craft  Re- 
alty Co.  T.  Uvemash,  27  Oolo.  App.  1,  146 
Pac.  121,  and  many  <*ther  authorities,  are 
cited  to  sustain  this  contention. 

The  doctrine  of  that  case  cannot  be  denied, 
bnt  the  facts  of  this  case  do  not  bring  It 
within  the  rule.  Anderson  did  not  attempt  to 
execute  a  contract  purporting  to  bind  Carl- 
aen,  the  principal.  The  proposed  sale  was 
not  ivoa  the  tenm.  nor  at  all  undw  the 
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tmngement  by  which  the  pn^rty  was  list- 
ed with  Anderson  for  sale.  It  was  a  contract 
growli^  ont  ot  a  spedflc  offer  by  a  particu- 
lar person,  and  culminating  In  a  definite  prop- 
osition by  Garlsen  himself,  made  to  such  per- 
son through  telegrams  and  letters  to  Ander- 
son. 

The  written  contract  signed  by  the  Hays, 
mailed  by  Anderson  to  Oarlsen  on  the  26th 
day  of  Jnne,  was  In  compliance  with  the 
trains  of  the  contract  proposed  by  Carlsen 
In  all  respects.  Anumg  other  things,  it  was 
there  recited: 

"And  the  said  party  of  the  second  part  hereby 
agrfes  to  pay  to  the  said  party  of  tiie  first  part 
as  the  porchaae  price  ot  said  land,  subject  to 
said  excepted  liens  and  Incambrances,  the  sum 
o£  eerenty-fiTe  hnodred  and  no/ioo  dollars,  in 
the  manner  following,  to  wit:  Five  handred 
and  no/ioo  dollars  cash  in  hand  paid  the  re- 
ceipt whereof  is  hereby  acknowledged,  and  the 
balance  as  follows:  Three  thousand  and  ao/ioo 
dollars  when  papers  are  sccepted  and  the  bal- 
ance on  or  before  fire  years  from  date,  wiUi  in- 
terest payable  upon  the  deferred  payments  at 
the  rate  <tf  9  per  cent,  per  annnm  from  date 
Dntfl  paid,  payable  amraaQf.** 

Tikis  cmtrset  wu  dated  and  ntaUed  to 
Carlsen  on  Jtme  25th.  On  the  afternoon  of 
the  following  day  tbe  latter  sent  bis  tele- 
gram caUlng  off  the  negotiations. 

The  record  dlselosw  that  during  that  day 
be  met  and  made  a  sale  of  the  pranlses  to 
anoQier  party,  represented  by  an  agent,  also 
from  Ft  Collins,  tor  practically  the  same  con- 
sl  deration. 

Garlsen  testified  that  he  would  hare  com- 
pleted the  deal  with  plaintiffs  exaept  for  the 
sale  made  on  the  26tb  to  the  other  party. 

The  offer  by  Oarlsen  was  to  sell  to  "yonr 
buyer,*'  necessarily  alluding  to  the  offer  re- 
fierred  to  In  Anderson's  original  telegram,  and 
not  to  any  other  person,  ^nils  is  made  plain 
from  the  letter  of  Jnne  24  th,  wherein  Oarlsen 
said: 

"If  be  wants  it,  and  unless  yon  can  dose  the 
deal  hnmedlately,  do  not  make  the  ifttn  at  all, 
as  my  price  la  and  wOI  be  $8,000,  as  before 
stated." 

EH  It  Is  uiged  that  the  Hays  did  not  pay 
the  18,600  In  cash,  as  proposed  Oarisen, 
bat,  on  the  contrary,  deposited  only  fSOO. 
They  were  not  revolred  to  deposit  the  $C00 
at  the  time  it  was  dime,  and  that  dqioslt  was 
but  an  evidence  of  good  fatfh.  The  role  of 
reason  and  custom  necessarily  oiter  Into  such 
agreements.  Zhe  prtqiKiBition  by  Garleen  pro- 
vided for  the  execntioQ  of  a  mortgage  to  se- 
cure the  deferred  payments,  and  this  could 
not  occur  until  title  vested  in  the  Hays,  or 
the  execution  and  delivery  of  the  written 
agreement  signed  and  fivwarded  by  tbem  to 
Carlsen  which  provided  for  the  payment  of 
the  full  ^p«ed  cash  sum  upon  bis  siffolng  and 
acceptance.   Both  custom  and  reason  demand- 


ed that  Carlsen  ^ould  sign  and  return  the 
agreement  If  It  contained  the  proposed  terms 
before  he  was  entitled  to  the  cash  sum  and 
the  proposed  notes  and  mortgage. 

[3]  The  parties  were  dealing  at  long  dis- 
tance, which  necessarily  required  the  use  of 
the  malls.  This  required  a  reasonable  time 
which  the  parties  must  have  contemplated. 
the  acceptance  was  within  the  period  of  one 
day,  and  therefore  within  a  reasonable  time. 
Neither  custom  nor  reason  requires  minute 
details  In  proposals  and  acceptance  such  as 
constitute  the  contract  here  considered.  For 
instance,  Carlsen's  agreement  to  sell  In  tills 
case  Implied  that  he  could  convey  a  pr<^)er 
titl&  Common  sense  and  common  honesty 
demand  the  enforcement  of  the  contract  It 
is  dear  from  Carlsen's  testimony  that  he 
would  have  signed  and  abided  by  the  agree- 
ment except  for  the  intervening  sale.  There 
Is  no  dispute  but  that  the  Hays  signed  and 
forwarded  an  acceptance  of  Carlsen's  proposi- 
tion in  good  faith  the  day  after  It  was  made, 
and  one  day  before  Carlsen  att^pted  to 
withdraw  it  It  therefore  constituted  such 
a  contract  as  may  be  spedflcally  enforced. 

Judgment  affirmed. 

DBNISON  and  TBLLBB,  JJ.,  concnr. 


MARTIN  V.  CARRUTHER8.     (No.  9720.) 

(Supreme  Court  of  Colorado.   Jan.  10^  1921.) 

1.  Highways  «c3>i64(l)-.Cemplalst  for  oolli- 
ales  with  astenioMlo  held  to  state  oasse  ef 
aotlos. 

A  complaint  alleghig  that  plaindlt  in  the 
night  was  going  sonth  on  road  and  defendant 
was  going  north,  and  that  defendant  drew  a 
trailer,  which  was  not  known  to  plaintUF;  that 
defendant,  In  total  disregard  of  the  law  of 
the  road  and  the  rights  of  the  plaintiff  and  oUi- 
er  travelers,  continued  on  the  wrong  side  of 
the  road  to  a  point  close  to  the  plaintiff, 
where  he  midertook  to  turn  ont,  bat  that  it 
was  Impossible  for  him  to  awing  out  of  the 
road  with  his  car  a  sufficient  diMance  to  carry 
the  trailer,  whldi  was  behind  the  car,  ont  of  the 
track  located  on  the  right-hand  side  of  the  road 
in  which  defendant  was  traveling  when  he  ap- 
proached plaintiff;  that  by  reason  of  the  fact 
of  defendant's  traveling  on  the  wrong  aide  of 
the  road,  etc.,  a  collision  occnrred-J^  to  state 
a  cause  (d  action. 

2.  Hlghwi^  ^l75(l)-ABt0BeUlist  nasi 
turn  seasonably  to  rlgU. 

The  law  of  the  road  reQulres  eadi  of  meet- 
ing automobiles  to  turn  seasonably  to  the  right 

3.  Highways  ^175(1)— Being  on  left  side  of 
road,  unexplained,  ooaolastve  of  negtlgenoe. 

The  fact  that  an  aatemoUUst  was  traveling 
M  left  side  of  road,  mexplained  and  anjnstifled, 
is  conclusive  of  negligence. 
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4.  HIghwayi  ^I84(8>— VAeUwr  antoniobil- 
Ist  drvve  to*  Ivtt  h«ld  for  Jmy. 

In  an  action  for  damages  arising  out  of  a 
coUiBiou  between  plaintifE's  automobile  and  a 
trailer  on  defendant's  automobile  in  the  nigtit- 
time  when  meeting  on  a  highway,  whether 
plaintiff  drove  too  faBt  or  neglected  to  lower 
hla  Bpeed  were  queationa  of  fact  for  the  Jury. 

5.  Highways  «s>ie4(3)— Whether  fallur*  to 
carry  two  lights,  oa  automobilo  wu  ooatfttn- 
tory  Regligenca  held  for  Jury. 

In  an  action  by  an  automobillBt  for  Inju- 
ries, arising  out  of  a  collision  with  defendant's 
automobile,  whether  failure  of  plaintiff  to  car- 
ry two  lights,  as  required  by  statute,  was 
a  contributing  cause  of  the  collision,  J^ehl  for 
the  jury. 

6.  Highways  <@=9l84(4)— Instruction  as  fo  ef- 
fect of  failure  of  plaintiff  to  carry  two  head- 
lights held  reqnired. 

In  an  action  for  injuries  arising  out  of  a 
collision  of  automobiles  in  the  nighttime,  court 
erred  in  not  giving  an  instruction  oin  defend- 
ant's request  ae  to  tiie  effect  on  tin- case  of  a 
failure  of  plaintiiE  to  carry  two  headligbtSr 
which  was  undisputed. 

7.  Highways  «=9l7S(l)— Whea  failure  to  oarry 
two  lights  oa  automobile,  ooitrlbatory  nog- 
llgeiee  preoludlng  reoovery. 

The  failure  of  plaintiff,  in  on  antomoblle 
collision  in  the  nighttime,  to  carry  two  white 
headlights,  if  It  so  contributed  to  the  collision 
that  the  same  would  not  have  taken  place 
without  it,  was  in  itself  enough  to  preclude 
recovery  by  the  plaintiff,  regardleae  of  any 
other  matter  of  aegligfofie. 

8.  Trial  «=>14l-lUfldhputt<  mitten  should 
Bot  be  tort  to  Jury. 

Undisputed  mattera  of -fact  should  not  b« 
left  to  the  jury  as  qvestiDni  for  their  deter- 
mination. 

■  Error  to  District  Court,  Phillips  County; 

L.  C.  Stephenson,  Judge. 

Action  by  Lewis  Carmthera  against  O. 
W.  Martin.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Beveraed  and  renand- 
ed  f or  a  new  triaL 

W.  D.  Eelsey,  of  Holyoke.  and  AUeo  & 
Webster,  of  Denver,  for  plaintiff  in  error. 

Mnnson  &  Hnnson,  of  Sterling,  for  defend- 
ant in  error. 

DBNISON.  J.  Carmtbem  brou^t  rait 
and  recovered  Jodgmeait  below  against  Mar* 
ttn  for  negligence  which  resulted  In  an  auto* 
mobile  otdUaitni  on  the  road  betweoi  Hol- 
yoke  and  Wray.  Martin  brings  em»,  and 
axgnea  three  pctots:  First,  tliat  tiie  amended 
complaint  did  not  state  a  cause  of  action ; 
aacond^  ttiat  the  evidmce  is  insufficient  to 
sustain  the  verdict;  third,  that  instruction 
Na  It  requested  by  the  defendant,  was 
wEon^  refused. 

[t,  2]  As  to  thft  flmt,  we  think  tha  com- 
plaint clearly  states  a  csuse  of  actton.  The 
essential  allegations  are: 


*B»Vor  otiHr 


Tliat  tlie  i^aintiff.  In  the  night,  was  going 
south  on  the  right-hand,  or  west,  side  of  tiie 
road;  that  defendant  was  going  north  on  the 
same  side  of  the  road;  that  defendant  drew  a 
trailer,  which  was  not  known  to  the  plaintiff; 
"that  defendant,  ta  total  disregard  of  the  law 
of  the  r<Hid,  and  the  rights  of  the  plaintiff  and 
other  travelers,  continued  on  the  wrong  side 
of  the  road  to  a  point  dose  to  the  plaintiff 
before  he  undertook  to  turn  out;  that  it  wa« 
inpossiUe  for  defendant  to  Bwii«  out  of  the 
road  with  his  car  a  sufficient  distance  to  car- 
ry the  trailer  which  was  behind  the  car  out  of 
said  track  located  on  the  right-hand  side  of 
the  road_,  ,  In  which  defendant  was  traveling 
when  he  approached  plaintiff;  •  •  •  that 
by  reason  of  the  fact  that  defendant  was  trav- 
eling on  the  wrong  side  of  the  road,  neglected 
to  turn  out  and  carried  a  trailer  on  his  car, 
a  column  occurred  without  any  fault  on  the 
part  of  the  plaintiff." 

His  Is  not  model  pleading  but  tmquesr 
tlonably  stated  a  cause  of  action.  The  law 
of  the  road  requires  e&Qii  to  turn  seasonably 
to  the  right.  In  some  states,  as  Maine  and 
New  Hampshire,  this  is  by  statute,  bat  the 
statute  merely  enacts  the  law.  Wright  v. 
Flelachmann,  41  Misc.  Rep.  533,  8S  N.  T. 
Supp.  62.  Affirmed  (Sup.)  91  N.  Y.  Supp.  16; 
Daniels  v.  Clegg,  28  Alich.  32,  45. 

[3]  The  fact  that  a  party  was  at  the  left 
of  the  road,  unexplained  and  unjustlfled,  is 
conclusive  of  negligence.  Larrabee  v.  Sew^, 
66  Me.  S7d;  Cool^  on  Torts,  p.  666;  Neal  v. 
Bendail,  98  Me.  69.  73,  66  Atl.  209,  68  U 
R.  A.  668.  See,  also,  Brooks  v.  Bart,  14 
N.  H.  310 ;  Angell  v.  Lewis,  20  R.  I.  391,  89 
Atl.  621,  78  Am.  St  Rep.  881.  An  allegation 
that  def^dant  negligently  and  carelessly 
stayed  on  the  left-hand  side  of  the  road  to 
a  point  so  close  to  the  plaintiff  that  it  was 
impoaalble  for  the  defendant  to  turn  oat 
quick  enough  to  give  the  plaintiff  his  ri^t 
of  way  would  be  a  good  statement  of  neg- 
ligence, and  we  think  the  allegations  above 
quoted  were  eqnlval^it  to  it  A  much  better 
form  for  a  complaint  of  this  kind  nray  be 
found  in  Archbold's  Nisi  Prius,  649.  See, 
also,  13  £bic  Forms,  pp.  37-39  and  2  Boone 
C.  PI.  p.  309,  form  394.  The  skillful  use  of 
approved  forms  of  pleading  expedites  court 
business  very  greatly. 

As  to  the  second  point,  the  principal  re- 
liance of  the  plaintiff  In  error  is  that  con- 
trlbutory  negligence  was  practically  uncon- 
tradicted. He  correctly  bairns  that  the 
fitilure  of  the  plaintiff  to  carry  two  lights, 
as  required  by  tlie  statute,  if  unexplained  or 
unjustified,  was  negligence  per  se,  but  there 
is  room  for  two  <q>inions  under  ae  evidence 
as  to  vrtiether  that  n^Ugence  was  a  cause 
contrUiuting  to  the  collision.  It  follows  that 
vre  cannot  disturb  the  verdict  on  this  ground. 

[4]  Whether  plaintiff  drove  too  fast  or 
neglected  to  lower  his  speed  were  questlotts 
of  fact  tfix  the  jury.  Hu^lbauer  v.  Klokner, 
161  Wis.  410, 164  N.  W.  624. 
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[I]  A«  to  ilie  tbM  ground,  we  think  the 
oooit  8}ioald  have  glvea  tbe  Instruction  re- 
qnlred.  Tbe  wUo  of  ttw  plaintiff,  who  was 
with  bar  huabud  In  Ids  car,  bad  testified 
that  be  bad  turned  «ll|^tly  to  the  right  to 
avoid  tbe  d^mdanfa  car,  and  that,  as  h« 
swnnff  beck  into  tbe  track,  he  hit  defendant's 
traJlM,  and  it  was  dalmed  by  defendant's 
counsel  that  the  absence  of  tbe  left  bead< 
li^t  prevented  plaintiff  seeing  the  trailer 
in  time  to  avfdd  it.  There  was  also  evldeura 
that  mded  to  show  that  the  defendant  was 
misled  aa  to  the  positlfm  of  plaintiff's  car 
by  the  fact  that  plaintiff  carried  but  <we 
headiigbt.  These  were  matters  for  the  jury. 

[•]  Tbe  defendant,  In  effect,  reauested  the 
court  to  instract  tbe  jury  that  tbe  absence 
oC  xdalntlff's  left  faeadligbt.  If  tbe  collision 
would  not  have  takm  pl^e  without  it,  either 
because  It  misled  the  defendant  as  to  tbe 
locatiffli  of  plalutifrs  car,  or  because  it  led 
tbe  platntlfl  to  turn  into  tbe  trailer,  would 
vreveat  a  verdict  for  plaintiff,  but  the  In- 
stmcUuL  was  refused.  The  defendant  was 
oitltled  to  an  Instruction  as  to  tbe  elEect 
upon  tbe  case  of  a  failure  of  tbe  plaintiff  to 
carry  two  headlights.  This  was  a  vital  point 
In  deftendaut^B  case,  perhaps  the  strongest 
point  In  bis  defense,  and  its  effect  should 
have  been  made  dear  to  the  Jury. 

Instruction  Na  S,  wblcb  was  gtv«i  by  tbo 
court,  did  not  do  this.  It  was  as  follows: 

"Jt  you'  bdicTS  from  tbe  evidence  in  this 
ease  that  the  plaintiff's  car  was  only  equipped 
with  me  white  light,  and  that  defendant's  car 
was  equipped  with  two  white  Ughts,  and  that 
tbe  plaintiff  knew  that  the  defendant  wab  ap- 
proaching the  plaintiff's  car  in  an  automobile, 
and  that  plaintiff  was  driTing  his  car  at  a 
greet  rate  of  speed,  which  woald  lead  any  rea- 
sonable  person  to  apprehend  danger  of  colli- 
sion, and  that  the  plaintiff,  seeing  such  condi- 
tion, in  no  manner  attempted  to  aroid  a  col- 
Urim  by  dianjpbig  the  Erection  of  his  car  if 
the  same  eoold  hare  been  reasonaUy  done, 'or 
reducing  his  speed,  tten  the  plaintifl  is  gaUty 
<i  eontribnto^  ne^lgcnce  la  this  case  and 
cannot  recover.** 

This,  in  effect,  said  that  if  the  plalnUff's 
car  carried  but  one  light,  and  If  plaintiff 
was  driving  It  at  a  great  rate  of  speed,  which 
would  lead  any  reasonable  person  to  ap- 
prehend danger  of  coHision,  and  If  plaintiff 
saw  such  danger  and  could  reasonably  have 
avoided  a  collision  by  changing  direction, 
yet  did  not  do  so,  he  could  not  recover. 

[7]  It  is  true  that  under  those  conditions 
the  plaintiff  could  not  recover,  but  the  In- 
struction does  not  accurately  state  the  law 
for  the  purposes  of  this  case,  because  the 
failure  to  carry  two  white  headlights,  If  It 
so  contributed  to  the  collision  that  the  same 
would  not  have  taken  place  without  It,  was 
In  itself  enough  to  preclude  recovery  by  the 
plaintiff,  regardless  of  any  other  matter  of 
n^ligence;  such  was  the  effect  of  tbe  Instruc- 


tion requested  by  tile  defendant  and  U 
should  have  t>een  glvoi.  Marab  v.  Cramer, 
19  Colo.  831,  27  Fac.  108. 

[8}  We  again  suggest  that  it  is  bad  prac- 
tice to  leave  undi^ted  matters  of  fact  to 
tbe  Jury,  as  questions  for  their  determina- 
ti<Hi.  Instruction  No.  8  is  ooea  to  tbla  ob- 
jection, in  that  It  submits  to  tbe  Jury  as  a 
question  the  undisputed  fact  tliat  one  of 
plaintiff's  headlights  was  .missing.  This  is 
perhaps  not  prejudicial  error  in  tbe  present 
case,  but  it  should  be  avoided.  Colo.  Spga. 
Ck>.  v.  CcOmn,  66  CktlOk  149.  180  I^c  807. 
Tbe  refused  instruction  put  the  matter  pn^ 
erly. 

Tbe  Judgment  should  be  reversed,  and  the 

case  remanded  for  a  new  trial. 

TELLER  and  BGOTT,  JJ.,  concur. 


MILLAGE  et  il.  v.  CHURCHILl. 

(No.  9$76.} 

(Supreme  Court  of  (Colorado.  Jan.  10»  1921.) 

1.  Deeds  «s»9S— Aotaal  Isteet  ooetrols. 

In  contdderlng  written  instraments,  such  as 
deeds,  the  actnal  intent  of  the -parties  controls. 

2.  Deeds  «»ia4(3}-^rlttee  olaiie  after  d*. 
ssriptloii  of  premises  Mi  not  te  destroy 
fee-simple  estate  previously  graitad. 

Where  a  deed  on  a  printed  warranty  deed 
form  in  its  granting  clause  conveyed  a  fee- 
simple  estate,  and  such  grant  was  confirmed  in 
the  habendum  dauie,  but  tbe  deed  after  the 
description  of  the  land  contained  a  clause  writ- 
ten in  providing  that  the  deed  was  in  fee  simple 
during  life  of  se&nd  party,  and  at  her  death 
Che  title  should  descend  to  heirs  of.  first  party, 
the  written  clause,  being  more  of  an  opinion 
as  to  effect  of  deed  than  a  lindtation  dause, 
and  containing  conflicting  provisions  capable  of 
different  plausible  interpretations,  would  not 
destroy  the  fee-simide  estate  previously 
granted. 

3.  EvIdBBos  «»46l(4)— Parol  evldeooe  held 
BOt  admissible  to  show  IntsBt  of  party  te 
deed. 

Where  deed  in  granting  and  habendum 
clauses  plainly  granted  a  fee-simple  estate,  and 
a  clause  written  In  after  description  of  land 
stating  that  tbe  deed  is  in  fee  single  during 
life  of 'second  party,  and  titie  on  her  death  shall 
descend  to  heirs  of  first  party,  was  oonflictiag 
in  its  own  terms  and  seemingly  a  mere  opinion 
as  to  effect  of  conveyance,  parol  evidence  tb^ 
gnntor  intended  a  Uf  e  estate  vraa  properly  ex- 
dndsd, 

Denison,  J.,  dissenting. 

In  Bank. 

Error  to  District  Court,  Phillips  County; 
H.  P.  Butke,  Judge. 

Suit  by  Ida  Churchill,  formerly  Ida  MUl- 
age,  against  Orvia  Millage  and  others.  From 
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a  daerae  tar  plainllff,  def^dants  bring  error. 
Affirmed. 

Afnnsoa  ft  Mnnaoo,  of  Sterling,  for  plain- 
tiffs in  error. 

Allen  ft  Webster  and  Lonis  H.  Drath,  all 
of  Denver,  for  defendant  In  error. 

BAILBI7,  X  This  action  la  In  the  nature 
of  a  snit  of  qniet  title,  wherein  Ida  Cbnrc^hlll, 
fbnnerly  Ida  Mlllage,  sought  to  have  con- 
strued a  deed  executed  to  her  by  Jacob  Mill- 
age,  she  being  then  his  wife.  Shortly  after 
the  execution  and  d^Wery  of  the  deed  Jacob 
died.  Later  this  action  was  brought  to  have 
It  determined  whether  the  deed  conveyed 
to  Ida  a  title  in  fee  or  only  a  life  estate. 
The  trial  court  held  that  the  deed  conveyed 
the  land  In  fee,  and  defendants  bring  the 
cause  here  for  review  on  error. 

No  witness  was  sworn  at  the  trlaL  It  was 
stLpnlated,  however,  that  if  certain  witnesses 
were  present  and  testifying  it  would  in  ef* 
feet  be  shown:  That  Jacob  MUlage,  the 
grantor  in  the  deed,  married  the  plaintiff 
some  eight  or  tea  years  prior  to  the  execution 
of  the  deed ;  that  she  was  his  second  wife; 
that  Jacob  had  five  children  living  by  Ills 
first  wife,  and  none  by  his  second;  that  the 
deed  was  executed  during  his  last  illness 
and  shortly  before  his  death ;  and  according 
to  his  prior  statements  Jacob  Intended  to  con- 
vey to  his  wife  a  life  estate  only  in  the  land, 
with  remainder  over  to  his  children,  and  that 
he  consulted  an  attorney  who  was  to  draw 
the  deed  in  question  to  effect  such  Intent 
This  evidence  was  rejected,  except  as  to  that 
which  tended  to  establish  the  fact  that  an 
attorney  had  dictated  the  con^ance  In 
part;  at  least,  partlcalarly  the  so-called 
limitation  dause. 

The  deed  is  mi  a  printed  warranty  deed 
form,  and  recites  that  the  grantor  "has  grant- 
ed, bargained,  sold  and  conveyed,  and  by 
these  presents  does  grant,  bargain,  sell,  con- 
vey and  confirm  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns  forever" 
the  real  property  involved,  "To  have  and  to 
hold  such  premises  above  bargained  and 
described  with  the  appurtenances  thereunto 
b^onging  unto  the  party  of  the  second  part, 
his  heirs  and  assigns  forever."  The  deed 
carries  the  usual  covenants  of  warranty, 

Wrlttai  Into  the  instrument  following 
the  description  of  the  land  conveyed,  is  this 
dause: 

"This  deed  is  in  fee  simide  during  the  Ufe  of 
the  said  second  party,  and  at  the  death  of  the 
aaid  second  party,  the  said  Ida  Millage.  the 
title  to  the  land  above  described  eball  descend 
to  and  vest  in  the  legal  heirs  of  the  said  first 
party,  the  said  Jacob  Mfllage." 

[1]  Hie  question  Is  vhether  th*  ccmveylog 
dause  of  a  deed  governs  the  oonstmctlmi  of 
the  instminent,  or  whether  the  whole  docu- 
ment should  be  omsldered  together,  and  ef- 
Cset  i^Tsa  to  the  Intuit  of  the  gnntor.  If 


clearly  indicated.  There  is  a  wealth  of  an- 
thority  for  the  rule  that  the  granting  dause 
controls,  when  plain  and  specific^  to  the  ex- 
clusion of  any  attempted  Unoltation  thereaft- 
er Injected  Into  the  deed.  We  are  unwill- 
ing, however,  to  follow  or  approre  these  au- 
:  thorlties,  but  are  rather  in  accord  with  the 
more  modran  rule,  whldi  holds  In  effect  that, 
In  considering  written  Instrununts,  courts 
should  seA  for  and  give  cAsct  to  the  actual 
Intent  of  the  parties  whm  sndi  Intent  Is 
manifest  Olie  leading  case  In  snnxnrt  of  Ols 
proposition  Is  Jtdmsfm  r.  Bardoi,  86  Vt.  19» 
88  AU.  721,  Ana  Oas.  1A16A,  124S.  The 
question  thai  recurs,  What  was  the  Intent  or 
purpose  of  the  grantor  In  the  execution  and 
d^voT  ftf  this  deed? 

[2]  The  fautmmen^  by  its  granUng  clause, 
couT^  the  land  to  the  party  of  the  second 
par^  hn-  heirs  and  assigns  forever.  The 
words  "heirs  and  assigns  fOrevet"  are*  uni- 
versally used  and  recognized  as  tenna  which 
characterize  and  in  fact  constitute  a  fee- 
simple  estate,  as  distinguished  from  lesser 
ones.  And  in  the  habradum  clause  the  grant 
above  set  out  is  confirmed  in  apt  and  specific 
language.  With  the  exertion  of  the  state- 
ment after  the  description  of  the  land  that 
"this  deed  Is  in  fee  simple  during  the  life  of 
the  said  second  party,  the  said  Ida  Mlllage, 
and  at  thtf  death  of  the  said  second  party, 
the  title  to  said  land  above  described  shall 
descend  to  and  vest  In  the  legal  hdrs  of  the 
said  first  party,  the  said  Jacob  MilU^,*'  the 
deed  Is  an  ordinary  warranty  deed,  and  con- 
veys the  land  in  fee.  This  limitation,  if 
such  it  may  be  termed,  contains  conflicting 
provisions,  capable  of  differ^t  plausible 
Interpretations.  Und^  such  drcumatances 
the  court  would  be  wholly  unwartanted  in 
attempting  therefrom  to  determine  and  de- 
dare  what  the  precise  intention  of  the  gran- 
tor was-  Moreover,  the  clause  does  not  pur- 
port to  be  a  statement  of  intention,  but  rath- 
er of  opinion  as  to  the  effect  of  tbe  convey- 
ance, which  opinion  being  repugnant  to  the 
weU-settled  meaning  of  the  spedflc  terms 
of  the  grant,  and  conflicting  In  Its  own  terms, 
should  not  be  recognized  as  In  any  way  affect- 
ing the  grant  actually  made.  Had  the  limi- 
tation clause  berai  dear  and  spedflt^  Indicat- 
ing an  Indnbltable  Intait  and  purpose  to 
grant  a  life  estate  only,  as  was  the  case  with 
the  deed  involved  In  Johnson  v.  Barden,  supra, 
then  the  master  rule  of  Intent  might  well 
be  applied.  Not,  howeverl  we  thlnlc,  upon- 
the  facts  of  this  ease. 

[8]  It  was  not  error  on  the  part  of  the 
trial  court,  under  the  circumstances,  to  ex- 
clude the  testimony  pndfered  as  to  pilor 
declarationa  of  the  grantor,  dnce  It  ts  ap- 
paroit  that  nothing  thus  tendered  could  hare 
made  dear  ^i^iat  the  actual  IntKitiini  and 
purpose  ot  the  limitation  was,  since  it  is 
repugnant  In  its  tmns  aod  btqpelessly  oon- 
fllctlng,  and  thcarefOra  Inespahl*  of  helug 
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made  ^aln  and  haniMUiioas  by  parol  testi- 
mony.  MOTBorer,  tli»  offer  was  to  sbov  dee- 
laratloos  of  the  grantor  relative  to  a  pro- 
posed disposition  of  tbe  prclperty,  not  declara- 
tions tending  to  throv  l^ht  upon  or  explana- 
tory of  010  Umltatlon  danse  actually  appear- 
ing In  the  deed.  Manifestly  under  sndi  dt- 
cnmstances  tbo  court  should  be  limited  to  a 
consideration  of  tbe  terms  actually  employed 
tn  otHQStniing  and  giving  effect  thereto.  We 
regard  these  as  being  too  Indefinite,  conflict- 
ing and  amUgnoos  to  permit  of  Int^reta- 
tlon  and  enforcemcBt  with  any  degree  of  cer- 
tainty as  to  the  real  Intent  and  purpose  in 
their  use  Iqr  the  grantor.  To  bold  ttuit 
this  deed  omveys  a' tUe  estate  cmly  would  be 
In  effect  to  make  a  deed  tax  the  grantor, 
TTithout  b^tDg  cwtaln  of  his  Intent  and  pur^ 
pose  In  the  conveyance,  except  as  advised  hy 
the  turns  of  the  granting  danse,  which  are 
dear  and  unequivocal,  and  under  the  facts 
and  dreomstancea  of  this  case  dumld  in  our 
ofdnloD  control. 
Judgment  afflrnwd. 

BURKE,      not  parflcipating. 

DENISON,  J.  (dissenting).  I  cannot  agree 
with  the  majority  opinion. 

First  It  was  error  to  reject  the  testimony 
of  Carl  BfUlage.  There  was  nothing  ta  his 
teettmony  that  did  not  show  the  circum- 
stances under  which  the  deed  in  question  was 
prepared  and  executed.  It  is  true  of  all  con- 
tracts that  th^  not  only  may,  but  ought  to, 
be  construed  In  the  light  of  the  circumstances 
of  their  execution,  and  to  that  end  oral  testi- 
mony is  always  oompetent  Killgore  v.  Cran- 
mer,  36  Colo.  485,  8A  Pac  70;  Messen- 
ger V.  German-American  Ina.  Oo.,  47  Colo.  448, 
4S3,  107  Pac.  648.  I  agree  that  It  was  right 
to  exclude  testimony  as  to  Uie  declarations  of 
Qie  grantor  made  prior  to  the  deed.  But 
the  testimony  of  Carl  MiUage  was  not  such. 

Second.'  I  agree  that  we  should  follow 
the  more  modem  rules  expressed  in  Johnson 
T.  Barden,  88  Vt  19,  83  Atl.  721,  Ann.  Cas. 
1919A,  1243.  This  court  has  already  so  de- 
clared. EH  Paso  County  v.  Colo,  brings, 
66  Cola  111,  117, 118, 180  Pac  301,  304.  But 
the  intent  of  this  deed  seems  clear  to  me; 
that  is,  to  convey  a  life  estate.  Tbe  majority 
opinion  gives  Uie  Interpolation  no  force  what- 
ever; that  violates  the  elementary  rule  that 
all  parts  of  a  deed  should  be  given  force,  if 
p(sslble,  especially  parts  that  are  written  in- 
to blanb  forms.  Ttie  opinion  also  suggests 
that  this  interp<^ted  dause  Is  a  mere  ex- 
IH^ssion  of  opinion  as  to  the  effect  of  the 
deed.  The  t^iiuion  of  the  grantor  as  to  the 
effect  of  the  deed  is  his  intent.  The  Inter- 
polation was  manifestly  Int^Mled  to  qualify 
the  deed. 

moid.  It  Is  said  that  the  expression  -  •  *  « 
fto  dmiile^  dttrUg  the  Vfef*  is  ambiguous  and 


self-c<mtradictory.  So  It  Is  to  a  lawyer,  but 
to  one  who  does  not  know  what  "fee  simple" 
means  (and  It  is  evident  the  grantor  did  not) 
It  wonld  seem  dear  and  consist«it,  and  the 
intent  Is  made  unquestionable  by  the  follow- 
ing words,  which  deflnltdy  provide  for  and 
determine  a  reooainder.  It  Is  not  conceivable 
that  these  words  could  be  used  by  any  one, 
lawyer  or  laymaOr  without  Intrat  to  limit 
the  estatCL 


PORT  V.  DENVER  &  R.  Q.  R.  CO. 
(No.  9597.) 

(Supreme  Court  of  Colorado.  Jan.  10.  1021.) 

1.  Carriers  ^a2fr— Interstate  commeros  rats 
regulation  or  olasslfloatloa  bindiag  iMtil  set 
aside. 

A  Btdpper  of  isterat^  coounerce  baa  the 
Tight  In  any  lapproprlats  pioceading  to  attaek 
the  rats  or  daasifieation,  and  will  bs  given 
relief  if  ^er  or  both  are  nnreesonaMe,  frat, 
so  long  as  the  rate,  regolation,  or  dasidficatimi 
remains  operative,  it  la  binding  on  the  shipper 
and  carrier  alike,  and  in  to  be  enforced  by  the 
conrts  in  fixing  the  liability  of  the  parties. 

2.  Coaimeroe  «=s>8(l2)— FsdsraJ  Isglslatlos 
eosesrsisB  Isterstate  sUpaiMts  espsrsedot 
laws  of  stste. 

Federal  legislation  on  interstate  shipments 
supersedes  I  any  l^Islative  policy  of  the  state. 

3.  Carriers  ^>I20— Commoo-law  liability  for 
losses  or  Injuries  to  goods  from  Inhereat  «a< 
tare  stated. 

Under  the  common  law  a  carrier  is  not  lia- 
ble for  losses  or  injuries  resulting  from  the 
inherent  nature  of  the  goods  which  would  not 
have  been  prevented  by  the  ezerdae  of  ordi- 
nary care  on  its  part  or  for  loss  or  injury  to 
goods  caused  by  an  inlierent  defect  in  tbe  goodi 
tbemsdves,  existence  of  wbidi  was  unknown 
ix>tb  to  the  sliipper  and  tbe  carrier. 

4.  Carriers  «s>l  17— Railroad  held  sot  liable 
for  freezing  of  potatoes  os  shipper's  fallurs 
to  heat  oars. 

Where  contract  of  shipment  of  potatoes  did 
not  require  carrier  to  furnish  heat,  but  did. per- 
mit sldpper  to  use  stoves  m  the  cars  and  to 
carry  shipper's  attendant,  keeping  up  such 
fires, -free  of  diarge,  the  shipper,  having  failed 
to  provide  stov»,  could  not  recover  from  rail- 
road for  damage  to  potatosa  from  freeaing; 
tbe  railroad  being  onder  no  obligation  to  fur- 
nish aaeh  heat 

Error  to  District  Court,  01t7  and  County  of 
D«iver;  John  A.  Perry,  Judge. 

Action  by  Z.  J.  Fort,  doing  business  under 
tlie  name  of  the  Z.  J.  Fort  Produce  Company, 
against  the  Denver  &  Rio  Grande  Ballroad 
Company.  Judgmoit  for  defendant  and 
plaintiff  brings  error.  AiDnned. 
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Anea  ft  Webster,  of  Denvar,  tor  plaintiff  In 

HFTOr. 

B.  K  <9ark  and  J.  G.  Mtifuiry,  botb  of 
D^Ter,  fOT  dcafendant  in  error. 

BGOTT,  3.  Thla  action  Is  bs  tlie  plaintiff  in 
error  to  recover  damages  from  tlie  def«idant 
in  error  by  reasra  of  alleged  nef^gmce  In 
pmnitting  portiCHis  of  semal  carloads  of 
potatoes  to  freeze  while  In  transit 

The  comiiriUUut  alleged  the  shipment  of  five 
caiioads  of  potatoes  fKnn  within  the  state  at 
Colorado  to  points  beyond  the  state  delivered 
to  the  defeadant  as  the  Initial  carrier  and  to 
be  transiktfted  over  connecting  lines.  The 
claim  for  damage  to  each  carload  la  made  a 
Borate  cause  of  action.  Fonr  of  these 
counts  only  are  involved  here,  and  for  the 
purposes  of  this  review  may  be  considered  as 
one. 

llie  fhcts  as  they  relate  to  the  first  coont 
only  will  be  cmuldered.  It  is  alleged  that 
the  idalntlff  on  November  13,  IfllS,  delivered 
to  the  defendant  a  carload  shipment  of  po- 
tatoes at  Del  Norte,  Oolo.,  for  carriage  to 
Pueblo  over  defaidanfs  road,  and  thence 
over  connecting  lines  to  Waco^  Tex.,  xmder 
contract  witnessed  a  certain  bill  of  lading; 
that  the  temperature  at  the  time  of  delivery 
to  the  carrier  and  acc^t^nce  by  it  was  not 
sUGli  as  to  freem  the  potatoes  in, the  car,  sev- 
eral hundred  pounds  of  straw  having  beai 
placed  in  the  car  for  protectlw  from  the  or- 
dinary temperature  existing  at  Norte; 
that  the  carriage  of  potatoes  so  Incased  In 
straw  In  winter  time  and  in  moderate  weath- 
er  Is  sufficient  to  close  the  vents  of  the  car, 
bat,  when  very  low  temperatures  are  encoun- 
tered, due  care  and  diligence  upon  the  pert 
of  the  carrier  require  that  some  artificial 
heat  be  supplied  by  the  carrier;  and  that 
oil  stoves  are  usually  and  customarily  sup- 
plied by  the  carrier  for  sucdi  purpose  so  as 
to  deliver  eaid  potatoes  without  damage  at 
the  point  of  destination. 

The  complaint  then  alleges  that  In  this  case 
such  low  temperatures  were  encountered  that 
due  care  and  caution  upon  the  part  of  the  de- 
fendant required  that  artificial  heat  should 
have  been  supplied  to  prevent  the  freezing 
of  the  potatoes,  but  that  the  defendant  whcA- 
ly  neglected  to  furnish  such  artificial  heat, 
and  thus  negligoitly  permitted  a  large  por- 
tion of  such  potatoes  to  freeze,  for  which 
damages  are  asked. 

Demurrer  was  filed  against  the  complaint 
upon  the  ground  chiefly  that  it  did  not  state 
facts  sufficl^t  In  law  to  constltuto  a  cause 
of  action,  and  qtedflcally: 

"BeeauBe  the  complaint  shows  that  the  ship- 
ment in  each  of  said  canses  of  action  was  in 
transit  in  Interstate  commerce  and  moved  nn- 
der  contract,  under  which  circumstancei  tne 
federal  statntes  require  that  the  rlgtitB  of  both 
plaintiff  and  defendant  be  determined  by  the 
contract  and  the  tariffs  hi  force  at  tbe  time, 
Okd  not  otherwlso;  and  tbe  eomidalnt  falls  to 


set  fortb  any  violation  of  the  eoQtraets  or  the 
tariffs  applicable  to  such  shipmente,  because 
tne  matters  of  wmch  complaint  is  made  are 
that  defendant  failed  to  provide  artificbd  beat 
in  violation  of  an  alleged  common-law  duty, 
but  aaid  complaint  as  to  eooh  of  said  causes 
of  action  fails  to  allege  that  the  tariffs,  con- 
tracts, rules,  and  regulations  made  by  the  par- 
ties or  promulgated  by  the  Interstate  Com- 
merce Commission,  or  ratified  by  the  commis- 
sion, provided  for  or  imposed  any  duty  in  re- 
gard to  furnishing  artificial  heat." 

HSiSb  demurrer  was  overmled. 

The  answer  adrntts  the  sh^mient  of  the  po- 
tatoes as  alleged  and  sets  fOrtii  tbe  MU  of 
hiding;  the  Interstate  Conunwoe  Act  (24 
Stat.  379)  la  then  pleaded,  togetber  with  sup- 
Idemental  and  amoidatory.acta  thereto  and 
tariffs  and  regulations  thereunder  provided 
by  the  Interstate  Commerce  Oommlssloa;  B^ 
leges  compliance  with  all  such  aots  and  regu- 
lations, and  that  Oe  rates  and  Mgalatlnis 
relating  to  the  particular  tmnsa^oo  w«re 
In  accord  with  the  Interstate  Commeroe  Com- 
mission roles.  It  also  pleads  Weatmi  Classi- 
fication 68  by  that  body,  and  rule  30  tbere- 
imder,  providing: 

"That  the  ratings  provided  for  freight  in 
carloads  do  not  obligate  the  carrier  to  furnish 
heated  cars,  nor  to  maintain  heat  in  cars  for 
freight  rcqiaiting  such  protection  except  under 
such  conditions  which  the  eanleE*s  tariffs  pro- 
vide, and  that  stoves  used  in  can  and  the  fit- 
tinga  and  fuel  therefor  most  be  Airaiabed  by 
the  shipper,  and  that  the  stoves  must  be  se- 
curely fastened  and  piped  and  arranged  in  cer- 
tain manner  described,  and  that  the  shipper 
must  provide  attendants  to  care  for  tbe  fire, 
and  that  the  carrier  will  pass  a  man  ^ee,  one 
way,  for  the  purpose  of  attending  to  the  flre; 
titat  said  Western  dassificstien  58  sets  fortii 
at  pages  87  to  80  the  standard  bill  of  lading 
referred  to." 

It  Is  further  alleged: 

"That  said  Southwestern  lines  Qassification, 
Exceptioae,  etc.  No.  provides  in  item  86, 
page  52,  that  during  October,  November,  De- 
cember, January,  February,  March,  and  April, 
when  in  order  to  protect  perishable  freight 
from  frost  it  becomes  necessary  to  provide 
stoves  and  fires  in  cars  containing  potatoes  and 
vegetables,  caretakers'  transportation  will  be 
furnished  messenger  actually  in  charge  of  and 
accompanying  shipments  from  potnt  of  origbn 
to  poii^  specified  in  tbe  tariff,  subject  to  the 
provisions  that  the  car  is  protected  by  stove 
and  fire,  and  that  tbe  caretalter  is  passed  free 
in  one  direction,  and  under  certain  conditions 
one  man  wHI  be  returned;  that  said  tariff  pro- 
vides in  item  SSXi,  page  101,  that  stoves  used 
to  protect  potatoes  from  frost  may  be  handled 
free  when  accompanying  the  original  shipment 
of  potatoes,  provided  the  shipper  at  point  of 
origin  gives  the  carrier  sfaipidng  Instroctions 
in  the  form  of  a  bill  of  lading  consigning  sach 
property  to  the  consignee  of  tbe  potatoes,  and 
in  tbe  event  that  this  is  not  done  the  rate  on 
the  potatoes  will  iy>ply  to  tbe  stoves,  and  far- 
ther provldea  that  stoves  «r  heaters  to  protect 
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from  vffl  b«  ntnrned  frca  voUti  the  eon- 
ditione  and  rettiictioiu  stated.** 

It  Is  farther  alleged  that  said  shipments 
were  made  under  the  said  standard  bill  of 
lading  and  undor  ancb  classifications;  that 
said  acts  of  Congress  and  rules,  r^ulatfons, 
and  tariffs  proTlded  fiiereunder  constltnte  the 
sole  agreemoit  under  which  the  defendant 
rec^ved  and  tran^rted  the  shipments ;  that 
jAalntiffs  did  not  famish  stovea,  fuel,  or  fit- 
tings for  fumlsblng  heat,  nor  an  attendant  as 
■o  provided,  bat,  on  tlufr  otmtrary,  plalntlfl 
directed  that  said  potatoes  be  transported 
onder  standard  TentUatltni,  and  that  stand- 
ard TentUation  does  not  reaolre  nor  Involve 
artificial  heat,  and  Qierefore  It  vras  not  the 
duty  of  the  defendant  to  famish  artlfldat 
beat ;  that  the  defendant  followed  and  carried 
out  its  said  qpedflc  Instructions  and  perform- 
ed  the  services  regulred  of  It  br  said  coo- 
tract  and  said  laws,  rules,  ragqlattons,  and 
tariffs  cracemlng  fbe  same. 

TbB  r^Ucatlon  admits  the  classlflcatlons 
and  mles  pleaded,  bat  alleged  that  these  pro- 
vidons,  when  considered  In  their  entire^,  are 
directl^  **diacrfminatlng  In  tavor  of  the  lar^ 
ger  shipper,  and  wlkldi  provision  as  to  all  in- 
terstate shipments  was  contrary  to  the  let- 
ter and  spirit  of  the  Interstate  Commerce 
Law  referred  to,  and  was  illegal,  null,  and 
T<dd  and  of  no  aftect  whatsoever,  whether  fil- 
ed and  accepted  by  the  Interstate  Commerce 
OommlssioB  or  not,  and  tibat  none  of  said 
provlsltHis  In  any  manner  relieved  the  d^^- 
ant  of  liability  for  its  negligence." 

O^iis  allegation  was  ordered  by  the  court  to 
be  stricken  from  the  replication.  Allegations 
of  like  effect  in  an  amraided  r^Ucatlon  were 
likewise  ordered  to  he  stridEm. 

^e  court  then  sustained  a  motion  of  the 
defendant  for  Judgment  tm  the  pleadings,  and 
indgmrait  was  rendered  for  the  defendant 
acoordiniHiy. 

Hie  only  queiUon  to  be  determined  Is 
whether' or  not  under  tiie  facta  and  drcnm- 
stancea  pleaded  Oiere  was  sudl  a  duty  rest- 
ing upon  the  defendant  carrier  as  wHl  create 
a  common-law  liability. 

It  Is  clear  that  the  cmly  duty  charged  is 
failure  to  furnish  heat  This  was  the  issue 
involved  in  the  motion  to  strike  portions  of 
the  replication  and  the  amended  r^Ucatlon, 
as  Is  case  of  Judgment  on  the  pleadings.  That 
the  statutes  and  regulations  and  classlflca- 
tlons approved  by  the  Interstate  Commerce 
Commission  for  shipments  under  the  stand- 
ard bill  of  lading  impose  co  such  duty  is  ap- 
parent 

[1]  It  was  not  within  the  power  of  the 
court  in  this  case  to  determine  the  validity 
of  such  r^ulations.  The  shipper  has  the 
right  In  any  appropriate  proceeding  to  attack 
the  rate  or  classification,  and,  if  either  or  both 
are  held  to  be  unreasonable,  may  secure  re- 
lief  dther  by  r^wratlon  order  of  the  com- 
mlariOD  <w  br  (mit  in  oonrt  Ba^  so  long  as 


such  ratOk  regulatlao,  -  or.  dasslflcatUHi  re- 
mains operative  it  la  binding  upon  the  ship- 
per and  carrier  alike,  and  is  to  be  enforced  by 
the  courts  In  fixing  the  liability  of  the  par- 
ties. Great  Northern  By.  Co.  v.  O'Connor, 
232  n.  S.  SIS,  84  Sup.  Ct  380,  68  L.  Ed.  T03. 

The  liaUllty  of  a  common  carrier  ia  case 
of  an  Interstate  Ediipment  in  view  of  the  leg- 
islation of  the  United  States  Congress  upon 
that  subject  Is  quite  fully  .discussed  and  deifln- 
ed  in  Adams  Express  Co.  v.  Croninger,  226 
n.  a  481,  33  Sup.  Ot  148.  67  L.  Ed.  314. 
44  U  B.  A.  (M.  S.)  257.  It  was  there  said: 

"What  is  tb«  liability  imposed  upoO'  the  car- 
rier? It-is  a  liability  to  any  holder  of  the  bill 
of  lading  wbich  tbe  primary  carrier  is  required 
to  issue  'for  any  loss,  damage  or  injury  to  such 
property  caused  by  It,'  or  by  any  connecting 
carrier  to  whom  the  gooda  ar^  delivered.  The 
suggestion  that  an  absolute  liabiUty  exists  for 
every  loss,  damage,  or  injury,  from  any  and 
every  cause,  would  be  to  make  sodi  a  carrier 
an  abscdute  insurer  and  liable  for  unavoidable 
loss  or  damage,  though  due  to  uncontrollable 
forces.  That  this  was  the  intent  of  Congress 
ia  not  conceivable.  To  give  such  emphasis  to 
the  words  'any  loss  or  damage'  would  be  to 
ignore  the  qualifying  words  'caused  by  It'  The 
liaUlity  tiius  imposed  Is  limited  to  'any  loss, 
injary  or  damage  caused  by  it  or  a  'succeeding 
carrier  to  whom  the  property  may  be  deUver- 
ed,'  and  plainly  Implies  a  liability  for  some  de- 
fault in  its  common-law  duty  ts  a  common 
carrier." 

t21  It  may  be  noted  that  fedval  legLflatlon 
upon  tbe  question  of  ooitracts  for  int^tate 
staipnfenta  supwsedes  any  legislative  policy 
of  the  states  that  may  have  been  enacted  up- 
on that  subject.  In  the  caAe  of  depress  Co. 
V.  Croninger,  supra.  It  was  said: 

"That  tbe  legislation  supersedes  all  the  regu- 
lations and  policies  of  a  partiailar  state  npon 
the  same  subject  results  from  its  general  char- 
acter. It  embraces  the  subject  of  the  liability 
of  the  carrier  under  a  bill  of  lading  which  he 
must  issue  and  limits  his  power  to  exempt  him- 
self by  rule,  regulation,  or  contract  Almost 
every  detail  of  the  subject  Is  covered  so  com- 
pletely that  there  can  be  no  rational  doubt  but 
that  Congress  intended  to  take,  possession  of 
the  subject  and  supersede  all  siate  regalation 
with  reference  to  it  Only  the  silence  of  Con- 
gress authorised  tbe  exercise  of  the  police 
power  of  the  state  upon  the  subject  of  such 
contracts.  But  when  Congress  acted  in  such  a 
way  as  to  manifest  a  purpose  to  exerdae  its 
conceded  authority,  the  regulating  power  of 
the  state  ceased  to  exist.  Northern  Pacific  l&y. 
V.  State  of  Washington,  222  U.  S.  370;  Sootb- 
em  BaUwayL  v.  Beid,  222  U.  S.  424;  Mondou 
V.  Bailroad,  223  J.  S.  1." 

[3, 4]  It  Is  the  mie  of  the  common  law  that 
a  carrier  is  not  liable  for  losses  or  Injuries 
resulting  from  the  Inherent  nature  of  the 
goods,  which  would  not  have  been  prevented 
by  the  exercise  of  ordinary  care  upon  its  part 
or  for  loss  or  injury  to  goods  caused  by  an 
Inherent  defect  In  the  goods  themselves,  the 
existence  of  which  was  unknown  both  to  the 
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8hli>per  and  the  carrier.  Under  this  rale  It 
has  been  held  that  the  freezing  of  potatoes 
hj  a  carrier  will  be  held  to  be  caused  hy  the 
natare  of  the  property,  so  as  to  exempt  him 
from  ItaUlll7,  provided  he  has  been  guilty  of 
no  prerlons  negligence  or  misconduct  which 
can  be  considered  the  proximate  cause  of  In- 
jury. Moore  on  Carriers  (2d  Ed.)  toL  1,  p. 
830. 

In  the  case  at  bar  the  plainticc  knew  that 
he  was  making  the  shipment  during  one  of 
the  months  of  the  year  named  In  the  contract 
of  shipment  in  which  the  carrier  agreed  to 
permit  the  use  of  stores  and  the  carriage  of 
an  attendant  to  keep  up  the  llres  for  the  fur- 
nishing of  heat  to  prevent  the  very  Injury 
complained  of,  but  elected  not  to  do  so  and  to 
rely  upon  the  packing  of  the  potatoes  In  straw 
for  protection.  ' 

The  principle  of  law  as  announced  by  the 
federal  courts  Is  quite  well  stated  to  the  case 
of  The  Prussia  (D.  C.)  88  Fed.  631,  aflbmed 
the  Snpteme  Court  in  174  U.  S.  803,  19 
Sup.  Ot  886,  48  U  Ed.  1188.  It  was  there 
said: 

"It  may  very  veil  be  that  whatever  has  a 
tradency  to  be  injured  by  heat  or  by  cold 
should  be  assigned  to  a  place,  in  the  distribu- 
tioQ  of  the  cargo,  where  its  disposition  woidd 
Dot  be  excited;  but  this  would  not  require  the 
carrier  to  create  an  artificial  climate  adapted 
to  the  preservation  <tf  goods,  and  to  warrant 
that  the  heat  or  etdd  thus  furnished  should  be 
anvarying  and  effidrat  Sneh  an  obligation 
upon  a  conuDon  carrier  nercr  existed,  snd 
thne  is  no  jodidal  snggestion  of  its  propriety. 
Assume,  then,  that  a  carrier  undertakes  to  add 
the  business  of  cold  storage  to  his  regular 
occupation.  Here  is  a  duly  not  imposed  by 
law,  a  duty  totally  unknown  to  the  peculiar 
obligations  of  common  carriers.  The  principle 
which  imposes  the  obligation  of  an  insurer 
upon  a  common  currier  has  no  relation  to  it. 
JDressed  meat  has  a  tendency  to  decay.  It  is 
the  primary  dnty  of  the  shqiper  to  make  sndi 
pronsloDs  as  shall  arrest  sndi  tendency,  or 
take  the  risk  of  the  tendency.  It  is  the  pri- 
mary dnty  of  a  common  carrier,  to  the  extent 
above  stated,  to  introduce  or  to  permit  the  in- 
troduction of  no  agency  which  will  excite  or 
develop  such  tendency.  Aside  from  this  he 
takes  no  risk.  If  the  carrier  undertakes  the 
duty  of  the  shipper,  and  thereby  relieves  the 
latter,  the  obUgation  must  rest  entirely  upon 
contract,  as  the  oUlgation  of  a  common  car- 
rier does  net  require  Um  to  do  ao.  ^ds  con- 
tract is  quite  eollateril  to  the  obligation  of  a 
common  carrier,  and  hence  may  Impose  such 
full  or  qualified  obligations  npon  the  bailee  as 
the  parties  to  it  determine." 


Nor  do  we  find  the  view  of  the  state  courts 
to  be  materially  different  In  McGovem  v. 
Ann  Arbor  Ry.  Co.,  165  Wis.  525,  162  N.  W. 
668,  the  facts  were  very  similar  to  those  in- 
volved In  the  case  at  bar.  The  opinion  In 
that  case  closed  with  the  following: 

"The  shipper  did  not  choose  to  put  a  stove 
in  the  car  under  the  conditions  ofFered,  but  de- 
cided (by  accepting  the  bill  of  lading)  to  as- 
sume the  risks  Incident  to  an  ordinary  and  ex- 
peditious transit  of  the  car  to  its  dratination, 
one  of  the  most  obvious  of  wUdi  was  Uie  risk 
of  freezing.  The  car  went  through  expeditious- 
ly and  on  scfaedale  time.  The  damage  resulted 
not  from  delay  nor  from  any  act  or  omisrion  of 
the  defendant,  but  from  the  operation  of  a 
cause  beyond  the  control  of  either  party.  In 
the  published  tariff  of  the  defendant  there  is 
no  provision  for  the  furnishing  of  heat  in  tiie 
transportatioD  of  vegetables  or  fruit;  the  rule 
hereinbefore  referred  to  authorixli^  the  ship- 
per to  famiah  a  man  and  stove  is  the  only  pro- 
vision on  the  subject  contained  in  the  tariff.** 

In  Swetiand  t.  Batlway,  Kt2  Mass.  276,  ttie 
j  question  was  as  to  Oie  negUgenoe  ot  the  car- 
rier In  falling  to  fnralab  heat  or  oUwwise 
prevent  freeslng.  The  court  stated  tiiat  tber« 
was  no  evMoice  of  ne^^ent  d^ay,  and  coo- 
tfnued: 

"Nor  is  it  contended  that  they  expressly 
agreed  to  do  anytiilng  to  prevat  tiie  applM 
from  freering.  At  that  season  of  tiie  year 
CDeeemher  7]  suCh  property  would  be  ^posed 
to  some  risk  of  freesnng  if  (iiere  should  be  a 
change  of  weather  and  any  unusual  detention 
of  the  train.  But  it  is  not.  contended  that  this 
was  the  risk  of  the  carrier  if  he  was  guilty  of 
no  negligence.** 

In  Sdiwartz  &  Oo.  v.  Bailway,  128  Ky. 
22.  106  S.  W.,  the  court  said  at  page  1188, 15 
L.  R.  A.  (K.  SO  801: 

"Where  tiie  injury  to  the  goods  Is  dne  to 
their  own  inherent  nature  and  from  natural 
causes,  such  aa  fre»ing,  without  fault  on  the 
part  of  the  carrier,  he  is  not  responsible.  6 
Cyc.  381;  Wolfe  v.  Express  Co.,  43  Mo.  421, 
97  Am.  Dec.  406;  McGraw  v.  Railroad  Co^  18 
W.  Va.  361,  41  Am.  Rep.  696;  5  Thompson 
OQ  Negligence,  |  6456." 

We  find  the  trend  of  the  decisions  of  both 
federal  nnd  state  courts  rendered  since  the 
enactment  of  the  Interstate  Commerce  Law 
to  be  In  harmony  with  the  views  beveiu  ex- 
pressed. 

The  Judgmrat  is  afi^rmed. 

DBNISON  and  AU^N,  JJ..  concor. 
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HUDSON  V.  MATTINQLEY.    <No.  9971.) 
(Sapreme  Conrt  of  Colorado.   Jan.  10,  1021.) 

1.  iRfwrts  «Blfr-CliiMrai  Mil  nal«eMtt  of 
the  MHty  of  tbelr  fitkar  for  yarpoae  of 
JorladMioii  of  JoveollO  ooort 

Wbero  cbSdrcn  were  temporarily  with  their 
mother  at  the  hoase  of  the  petitioner  for  cua • 
to4r,  their  maternal  grandfather,  in  J.  county, 
when  their  mother  died,  remaining  there  un- 
til proceedbg  was  begun,  but  the  mother  had 
not  separated  from  the  father,  who  still  resided 
in  D  county,  the  children  were  residents  of 
D.  county,  and  the  Juvenile  court  thereof  had 
Jurisdiction,  making  it  unnecessary  to  deter- 
mine the  territorial  jurisffiction  of  muax  court 
under  Bot.  St.  1908,  {{  553-^. 

2.  Ivfants  ^=>I9— Objeotloa  to  resldeaoo  of  p<- 
tttionor  IB  proceedlag  ralatlag  to  ooatody 
waived  by  ouwor. 

In  a  proceeding  relating  to  custody  of 
minor  children,  the  objection  that  the  petition- 
er was  8  resident  of  another  county  waa  waired 
by  answer,  since  such  fact  had  nothing  to  do 
with  Jurisdiction.   Code  1008,  8S  M,  61,  79. 

3.  lofuta  «=9l9— Order  taklag  children  from 
pareata  baaed  oa  eoafllotiag  evidence  oon- 
dmivo. 

The  juvenile  conrt  has  great  power  as  to 
custody  of  children,  and  chfldren  should  not  be 
taken  from  parents  without  strong  reason 
dearly  proven,  but  on  conflictiBg  ovfdenoe 
court's  order  must  stand. 

Department  2. 

Error  to  JuvenUe  Court,  City  and  Cotmty 
of  Denver;  Ben  B.  lindBey,  Judge. 

Proceeding  by  Ohailflo  A.  MafWiigloy  by 
petition  to  the  Denver  Jnvenlle  court  to  de- 
prive Grover  Forrert  Hudson  of  the  custody 
of  bis  two  minor  children.  ^Rie  conrt  ordered 
the  chlldrok  Into  the  custody  at  potltlimer, 
and  the  father  brings  error  and  asks  for  su- 
peraedeas.  Snpersedena  denied,  and  Judg- 
ment affirmed. 

H.  G.  Saunders*  of  Denver,  for  plaintiff  in 
mot. 


DENISON,  J.  In  June,  1920,  Mattlngley 
petitlcKied  tlie  Denver  Juv^e  court  that 
Hudson  be  demlTed  of  the  custody  of  his  two 
cbUdra,  Lola,  then  aged  two  years,  and 
EWe,  three  months.  The  court  ordered  the 
diildrett  Into  the  custody  of  Hattintfqr  and 
his  wife,  with  leave  to  the  father  to  merely 
visit  ttkeuL  Hndsm,  the  father,  tnlngs  «Tor 
and  asks  for  a  supersedeas. 

Three  points  for  reversal '  appear:  First, 
that  because  the  children  w*re  In  Jrfferaon 
cmmty  at  the  time  of  the  petttlon,  the  Denver 
court  had  no  Jurlsdlctton;  second,  that  be- 
cause the  petitioner  was  a  resUant  ct  JeSAr- 
son  county,  the  court  had  no  Jurlsdlotioa ; 
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third,  that  the  evidoice  was  Insuffldeflt  to 

Justify  the  order. 

[t]  As  to  the  first  point:  It  Is  difficult  to 
determine  from  sections  658,  5S4,  and  605 
of  the  Bevlsed  Statutes  of  1908  what  the 
territorial  Jurisdiction  of  the  Juvenile  court 
is,  bat  we  do  not  find  It  necessary  to  decide 
thatquestUm.  The  children  were  temporarily 
with  th^r  mother  at  tlie  house  of  the  peti- 
tioner, th^r  maternal  grandfather,  In  Jef- 
ferson county,  wh«i  their  mother  died,  and 
remained  there  tlU  tUls  proceeding  was  be- 
gan, but  die  had  not  scfiarated  from  bae 
husband,  and  he  stUl  resided  In  Denver; 
therefore  the  chUdroi  were  residents  of  Den- 
ver. Mills*  Guardian  t.  City  of  HopklnsvUle 
(Ky.)  11  S.  W.  776 ;  Prentiss  v.  Barton,  19 
Fed.  Oas.  1276,  Mo.  U,384 ;  Tan  Metre  v.  Ban- 
key,  148  IlL  63^  556,  86  N.  B.  628,  23  I^  B. 
A.  66S,  89  Am.  St.  Rep.  196;  19  Oorp.  Jur. 
410.  When,  therefore,  they  were  brought 
Into  this  city  tar  the  trial,  they  were  law- 
fully and  rightfully  thei^  and  before  the 
court.  Thdr  presoice  In  Jefferson  county 
was  a  mere  Incident  of  ttielr  mother's  visit 
to  her  parents.  33ie  subject-matter  of  the  ]^ 
ceedlng  was  the  custody  and  ccmtrol  of  the 
children.  Wo  think  the  court  had  Jurlsdlctloif 
thereot  What  would  be  the  effect  of  brli^r- 
Ing  diUdroi  from  tiie  county  of  their  resi- 
dence to  a  county  in  which  they  did  .not  re- 
side, upon  the  question  of  jurisdiction,  is  an- 
other matter,  and  Is  not  before  us. 

[2]  As  to  tlie  second  point:  Ttiis  ol^ectlon 
was  expronly  waived  at  the  trial,  and  flu 
only  claim  now  made  Is  tliat  because  of  the 
residence  of  the  petitioner  In  Jefferson  coun- 
ty the  court  had  no  Jurisdiction  of  the  subject- 
matter,  and  that  such  objection  cannot  be 
waived.  We  have  seen,  however,  that  the 
court  had  jurisdicttcHi  of  the  subject-matter, 
and,  moreover,  this  obJectl<m  does  not  go  to 
the  Jurisdiction.  The  case  Is  analogous  to 
one  under  the  Code  where  there  are  improper 
parties  or  the  plaintlfl  has  no  legal  capacity 
to  sue.  Such  objection  Is  waived  by  answer 
and  baa  nothing  to  do  with  Jurisdlcti<m. 
Code  1908,  56,  61,  79;  Thalhelmer  v.  Crow, 
18  Colo.  400,  22  Pac.  779;  Hayden  v.  Patter- 
son, 39  Colo.  15,  88  Pac.  487;  Bl  Paso  County 
T.  C<do.  Springs,  66  Colo.  Ill,  119,  180  Pac. 
301,  306;  and  many  other  cases.  See  also, 
Whipple  V.  Wessels,  66  Colo.  120, 127,  180  Pac. 
309,  302,  and  Christ  t.  Flannagan,  23  Colo. 
140,  46  Pac  688.  ThU  objection,  then,  was 
waived. 

[t]  As  to  the  third  point:  We  have  care- 
fully read  all  the  evidence,  and,  If  the  court 
believed  the  evidence  for  the  petitioners,  we 
caniiot  say  that  the  order  was  wrong.  The 
power  of  the  Juvenile  court  In  such  cases  Is 
great;  the  respousibiltty  is  tieavj.  Such 
power  should  be  exerted  with  the  utmost 
cifvnmspcctifm,  and  children  should  not  be 
taken  from  their  parents  without  strong  rea- 
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son,  clearly  proven,  bnt,  npon  conflictliig  evi- 
dence tUe  lower  court's  order  must  stand. 
Supersedeas  denied.  Judgment  affirmed. 

BUBSE  and  SOOTT,  33^  concur. 


BILUCK  V.  INDUSTRIAL'COMMISSION  OP 
COLORADO  et  al.    (No.  9727.) 

(Sapreme  Court  of  Colorado.   Jan.  10,  1921.) 

Matter  and  servant  <^4I6— Findings  held  too 
Indoflnite  to  sustain  denial  of  compensation. 
In  a  proceeding  under  the  Workmen's 
Compensation  Act  in  vhich  the  evidence  is  not 
Tbolly  DD^spated,  a  finding  that  th«  claimant 
has  not  established  his  daim  by  a  preponder- 
ance of  evidence  and  has  not  shown  that  be 
has  sustained  any  accident  arising  out  of  and 
in  the  (bourse  of  hii  employment,  or  Uiat  his 
oondition  is  the  result  of  any  accident  in  the 
course  of  his  employment,  is  insufficient  to 
support  the  decision  denying  compensation,  and 
the  case  must  be  remanded  for  more  specific 
findings  of  fact. 

Department  2. 

Error  to  District  Court  Pueblo  County; 
James  A.  Park,  Judge. 

Proceeding  by  John  BlUick  under  the 
Workmen's  Compensation  Act  (Laws  1019, 
p.  700)  to  obtain  compensation  for  personal 
Injuries,  opposed  by  the  Steams-Roger  Manu- 
facturing Company,  the  employer,  and  the 
London  Guarantee  &  Accident  Company,  Lim- 
ited. There  was  a  decision  of  the  Industrial 
Commission  denying  compensation,  which  [ 
was  sustained  by  the  district  court,  and  the ' 
claimant  brings  error.  Bemanded,  with  di- 
rections. 

M.  J.  GalUgan,  of  Pueblo,  for  plalntUt  In 
ernw. 

Victor  E.  Keyes,  At^,  Qea.,  and  John  S. 
Fine,  AsBt  At^.  Geo.,  for  the  Industrial 
Commissi  (m. 

William  ,B.  Button  and  Bruce  McCay, 
both  ot  Denver,  and  ■  Gbarlea  M.  Bose^  of 
Pud>lo,  for  defiendants  In  error. 

DBNI80N,  J.  The  finding  of  the  com- 
mission is  as  follows : 

"That  the  burden  of  proof  Is  upon  the  claim- 
ant; that  the  claimant  has  not  established  his 
said  claim  by  a  preponderance  of  the  evidence 
submitted  herein,  and  that  he  has  not  shown 
that  he  sQttalned  any  aoddent  arising  out  of 
and  in  the  course  of  his  employment  while 
performing  services  for  the  above-named  em- 
ployer, or  that  the  claimant's  condition  was 
or  is  the  result  of  any  accident  sustained  while 
In  the  course  of  his  employment  while  working 
for  the  abovemsmed  employer;  and  that  there- 
fore the  claim  of  the  said  John  BiUiek  should' 
be  dmied." 


This  is  substantially  the  same  as  the  find- 
ing of  the  coramlaslon  In  ttie  case  of  Prouse 
V.  Industrial  Commission,  194  Pac  625,  de- 
eded at  the  present  term.  In  that  case  we 
said  these  findings  were  insufficirat,  but,  be- 
cause the  material  facta  In  (hat  ease  were  un- 
disputed, we  considered  the  evidence  as  If  It 
were  the  findings  of  fact 

In  the  present  case,  although  the  evidence 
Is  greatly  In  ftivor  of  the  finding  of  Oxe  com- 
mission, yet  it  la  not  wholly  undisputed,  and 
the  law  forbids  us  to  consider  it. 

We  therefore  ronand  the  matter  to  the  dis- 
trict court,  wiOi  directions  to  require  the 
commission  to  make  more  specific  findings  of 
fact;  amtnig  other  ttilngs,  whetiier  the  dala- 
ant  had  any  disease,  and.  if  so,  what  it  was ; 
whether  any  unexpected  occurrence  of  any 
kind  took  place,  and.  If  so,  whether  U  was 
the  cutte^  or  a  eotiArlbutlng  cause,  of  the  par- 
alysis which  seized  the  clamant,  and  what 
was  the  cause  thereof. 

SCOTT  and  BUBKE,  JJ.,  concur. 


INDUSTRIAL    COMMISSION    OF  COLO- 
RADO et  al.  V.  COLORADO  FUEL  & 
IRON  CO.    (No.  9060.> 

(Supreme  Goart  of  Colorado.  Jan.  10,  1921.) 

Master  and  servant  ®=>38&— Limitation  of 
oompeasatlon  to  nonresident  depoadsat  shar- 
Ing  in  lapsed  awards  deflned. 

Under  Laws  191T,  pp.  556,  557,  J  2,  snb- 
secs.  6,  7,  distributing  lapsed  awards,  and  sub- 
section 10,  UmitiDg  awards  to  nonresidents  to 
one-third  of  the  amount  allowed  resident  de- 
pendents, bat  not  to  exceed  $1,000,  where  an 
award  of  $2,500  for  an  onploy^'s  death  was 
apportioned  so  that  a  dependent  son,  a  resi- 
dent, was  awarded  one-third,  and  the  widow 
and  daughter,  nonrealdent  dependents,  were 
awarded  jointly  one-third  of  the  remainder, 
and  the  ^ares  of  the  son  and  widow  lapsed 
by  his  death  and  her  remarriage,  the  daughter 
was  entitled  to  an  award  of  $1,000,  less  the 
sum  awarded  in  the  first  instance,  as  provided 
in  the  statute,  which  applies  to  subsequent  as 
well  as  original  awards,  and  she  was  not  lim- 
ited to  one-third  oi!  the  unpaid  sum. 

Error  to  District  Court,  City  and  County 
of  Denver;  C,  C.  Butler,  Judge. 

Proceeding  by  Maria  Hernandez,  now  &Ia- 
ria  Lopez,  for  herself  and  daughter,  Jose- 
phino  HemandeE,  under  the  Workmen's  Com- 
pensation Act  for  compensation  for  the  death 
of  tier  husband,  Sllvauo  Hernandez,  opposed 
by  the  Colorado  Fuel  &  Iron  Company,  em- 
ployer. An  award  was  made  on  the  baals  of 
$2,500,  apportioned  between  a  minor  son  and 
the  widow  and  daughter,  and  the  son  subse- 
qimtly  died,  the  widow  remarried,  and.  on 
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appeal  t»  ttw  dMzlet  oonrt  tbft  total  amoimt 
of  the  awara  was  reduced  to  $1,000,  payable 
to  the  minor  dav^ter,  and  the  Oommlsslon 
and  applicants  bring  error,  and  the  employer 
brings  cross-error.  Judgment  affirmed. 

Victor  B.  Keyee.  Atty,  Oen.,  and  Jolin  8. 
Fine,  Asst  Atty.  Gen.,  for  plaintiff  In  error. 

Fred  Farrar  and  Wendell  Stephens,  both 
of  Denver,  for  defendant  in  error.  • 

SCOTT,  J.  In  this  case  the  Indnstrial 
Commission  found  that  Sllvono  Hernandez, 
an  ^ployft  of  the  Colorado  Fuel  ft  Iron 
Company,  ma  kUled  by  on  aeddent  ailstng 
out  of  and  In  the'  eotuw  of  hla  ^ployment, 
on  tile  2d  day  of  November,  1018;  tliat  at 
the  time  of  his  death  he  Ifeft  his  vidow, 
Maria  Hernandez  a  dan^ter,  Jos^Aino 
Bemandes,  end  a  son,  Uannel  Hmiandes, 
botli  of  wtalA  children  were  minors;  that 
the  widow  and  dau^ter,  at  tiie  time  of  the 
death  of  the  employ^,  resided  in  t3ie  r^nbllc 
of  Mexico^  and  the  son  xralded  in  the  city 
of  Pueblo,  Ccdo.  ^e  eommtsrion  farther 
found  that  the  said  widow  and  minw  diil- 
dren  were  whoUy  dependoit  upon  the  de- 
ceased for  support. 

An  award  was  made  nptm  the  basis  of  f2,- 
500.  The  minor  son,  who  resided  In  Colo- 
rado, was  awarded  «ie-thlrd  ct  this  snm,  or 
98S8J88.  The  widow  and  daughter  werfl 
awarded  Jointly  tme-third  of  the  remainder, 
or  one-third  of  $1,066.67,  to  wit,  $606J»,  un- 
der the  limitation  of  the  statute  in  case  of 
ftweign  dqnklentB. 

Tbe  minor  son  died  <m  January  8,  1919, 
with  the  sum  of  $807.88  of  tba  award  to  him 
remainlpg  unpaid.  The  widow  remarried  on 
the  ad  day  oC  H^,  IBIO,  and  tHe  unpaid  por- 
tiMi  of  the  award  to  her  lapsed  under  the 
statote. 

The  commissiqn  then  awarded  U>  Jose- 
ptalu^  the  Infant  dan^^tw,  residing  in  Mex- 
ico, the  total  of  the  lapsed  and  unpaid  por- 
tloDs  of  the  awards  theretofore  made  to  the 
widow  and  8<n,  in  tiie  total  sum  of  $1,363,44, 
less  certain  expenses  provided  by  the  stat- 
ote^ 

Appeal  was  had  trom  this  award  to  the 
district  court,  yrben  judgment  was  rendered 
reducing  the  total  amount  of  this  award  to 
the  depeoAmt  Jos^falno  to  tin  sum  of  f  1,- 
000,  less  the  sum  awarded  In  tlie  first  In- 
stancy as  provided  by  the  statute.  Error 
and  cross-error  are  assigned. 

Tbe  snbsections  of  the  act  of  1917  (Laws 
1917,  c  155}  applicable  are  as  follows: 

"V.  In  case  of  remarriage  of  a  spouse  with- 
out children,  he  or  she  shall  receive  a  lump 
sum  settlement  equal  to  one-half  of  the  amount 
of  compensation  remaining  unpidd.  This 
amount  shall  be  paid  tO'  auch  spouse  within 
sixty  days  after  written  notice  to  the  Com- 
misalou  of  sudi  remarriage.  In  case  of  rsr 
marriage  of  a  spouse  who  has  dc^tendent  chil- 
dren, the  unpaid  balance  of  compensation, 
vbich  would  otheivise  become  due  to  such 
voose,  sliali  bo  paid  to  sndi  ^hu^ff.  •  •  • 
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"VII,  (1)  Questions  as  to  who  constitute  de- 
pendents, and  the  extent  of  their  dependency, 
shall  be  determined  as  of  the  day  of  the  acci- 
dent to  the  injured  workman,  and  their  right  to 
death  benefits  shall  become  fixed  as  of  said 
time  irrespective  of  any  subsequent  change  In 
conditions,  and  the  death  benefits  shall  be  di- 
rectly payable  to  the  d^endent  or  dependents 
entitled  tiiereto,  or  to  their  legal  representa- 
tives. 

"(2)  When  a  ri^t  to  death  benefits  shall 
have  become  fixed,  it  riialt  cease  upon  the  hap- 
pening of  any  me  of  the  followfi^  contfaigen- 

cies: 

"(a)  Upon  the  marriage  of  the  spouse,  with 
the  exception  as  to  lump  sum  settlement,  as 
hereinbefore  provided. 

**{b)  When  a  cbM  reaches  the  age  of  eigh- 
teen years,  unless  such  child  at  such  time  is 
physically  or  mentally  mcapadtated  from  eam- 
iog- 

"(c)  Upon  the  death  of  any  dwendent. 

"Provided,  however,  that  in  any  ease  where 
the  flhare  of  any  depend^  shall  lapse.  It  shall 
survive  to  the  remaining  dependents.   *   *  * 

"X.  Death  benefits  under  this  act  to  depend- 
ents who  are  nonresidents  of  the  United  States 
shall  be  one-third  of  the  amount  which  a  de- 
pendent who  is  a  resident  of  the  United  ^States 
might  receive:  Provided,  that  in  no  event 
shtdl  death  benefits  to  dependents  who  are 
mmresidents  of  the  United  Statea  exceed  the 
iinregato  som  of  one  thousand  doSars.** 

It  is  clear  that  under  subsection  7  of  the 
act,  upon  the  death  of  the  son,  the  unpaid 
amotmt  of  the  award  to  him  should  be  paid 
pro  rata  to  the  widow  and  daughter,  subject 
to  the  limitation  provided  by  section  10.  And 
under  subsection  5  upon  the  -marriage  of  the 
widow,  b^g  at  a  later  date,  the  unpaid  por- 
tion of  the  award  to  her  was  required  to  be 
paid  to  the  surviving  dau^ter,  subject  to  the 
same  lUnltatlooB. 

Subsection  10  limits  the  sum  to  be  paid  to 
a  nonresident  of  the  United  States  to  one- 
third  of  the  amount  to  be  paid  to  a  resident 
dependent,  and  provides  that  "in  no  event 
shall  death  benefits  to  dependents  who  are 
nonresidents  of  the  United  Statea  exceed  the 
aggregate  sum  of  one  tbousaDd  dolLars." 

It  Is  plain  that  by  this  language  it  was  In- 
tended that  not  to  exceed  91,000  was  to  be 
paid  to  nonresident  depend«its  In  any  cose, 
regardless  as  to  the  number  of  them  or  as 
to  the  times  of  payment,  or  whether  under 
the  original  or  enbsequ«it  awards. 

It  is  contended  by  the  commission  that  this 
limitation  applies  only  to  the  original  award. 
This  oonstmctien  cannot  be  sustained. 

It  Is  contended  by  the  defendant  company 
tiiat  the  amount  must  be  limited  to  one-third 
of  the  unpaid  sum ;  that  Is  to  say,  one-third 
of  the  asm  of  9807.89  still  due  under  the 
award  to  the  son,  m  9269^10.  Tta»  ig  eQually 
erroneous. 

The  district  court  held  that  in  this  case 
the  |1,000  limitation  only  applied,  and  that 
the  daughter,  Josephino,  residing  In  Mexico, 
was  entitled  to  receive  from  the  unpaid 
awards  the  sum  ct  $1,000  less  tbe  som  ot 
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|66S^,  being  the  amount  theretofore  award- 
ed to  the  widow  and  daughter. 

We  think  this  Is  the  only  reasonable  oon- 
stmctlon  to  be  girrea  to  the  statute  consid- 
ered In  its  entirety,  and  the  Jndgment  la  ac- 
cordingly affirmed. 

DBNISON  and  BUKKB,  3J^  coDCur. 


BOARD  OF  COM'RS  OF  GRADY  COUNTY 
et  at.  V.  LENOCHAN  at  al.   (No.  9776.) 

(Sopreme  Court  of  Oklahoma.  Jan.  18^  1921.) 

(SyUabva  by  the  Court.) 

1.  Taxation  ^=»I8I— Atoka  AgroemeHt  held  aot 
to  continue  exemption  from  taxation  of 
Chickasaw  Indian  of  half  Mood  to  heirs  of 
less  tlian  half  blood. 

The  Atoka  Agreement  (Curtis  Act,  30  Stat 
606,  {  29),  proTiding  that  allotted  lands  shall 
be  nontaxable  while  title  remains  Id  the  orig- 
inal allottee,  ^  not  continne  the  exemption 
from  taxation  which  a  Chickasaw  Indian  of 
the  half  Uood  enjoyed  to  his  heirs  of  less  than 
half  iDdian  Uood. 

2.  Taxatlea  «»I8I-0k  deatb  of  half-bloMl 
allotteOk  aid  dasoaat  of  land  to  heirs  of  losa 
than  half  blood,  iaads  held  to  beoesie  aabjoot 
•r  taxattoa. 

Under  Act.  Cong.  May  27,  1908.  H  1.  2, 
4,  6,  9,  36  Stat.  812,  relating  to  restriction 
on  siUenation  of  lands  allotted  to  Indians,  and 
declaring  that  death  of  any  allottee  removed 
restrictions,  hdd  that,  on  the  death  ot  a  haU- 
blood  allottee  and  descent  of  lands  to  heirs  of 
less  than  half  Indian  blood,  the  lands  became 
sabject  to  taxation  prior  to  their  sale  through 
the  Oklahoma  probate  court;  the  provisions 
as  to  minority  not  changing  the  matter. 

3.  Taxation  $=3840— Peaaity  for  nonpayment 
of  taxes  dependent  on  notice  to  taxpayer. 

By  the  enactment  of  section  2,  c  73,  Sess. 
LawB  1910,  as  amended  by  section  1,  c  120, 
Sess.  Laws  1910-11,  the  Iiegislature  intended 
to  impose  upon  the  county  treasurer  the  doty 
of  notifying  by  mail  each  taxpayer  whose  name 
appears  on  Ua  record  of  the  amount  of  Ma 
taxes,  and  when  the  same  wIU  become  due  and 
delinquent,  and  that  upon  the  performance  ot 
Uiis  duty,  and  not  otherwise,  the  penalty  pre- 
scribed for  delinquency  shsll  attadi  upon  faH- 
ure  of  the  taxpayer  to  pay  his  taxes  within  the 
time  provided  by  the  statute. 

4.  Taxatlea  ^s»363— Btatato  laiposlag  on  ooun- 

troaaurar  4aty  of  aotlfyiai  taxpayoro  of 
aaoHBt  of  taxos  HM  saperwdod  ky  later 
oaartMoat 

Section  1  of  chapter  120,  Session  I«wb 
1910-11,  impesing  upon  the  county  treasurer 
the  duty  of  notifying  by  mail  each  taxpayer 
whose  name  appears  on  his  record  of  the 
amount  of  his  taxes,  etc.,  was  superseded  by 
the  enactment  of  section  1,  chspter  SI,  Ses- 
sion Iaws  1A15,  approved  February  16,  1916. 


Appeal  from  District  Conrt*  Giady  Conn* 
ty;  WiU  Linn,  Jtidga 

Suit  by  May  Lenochan  and  other*  against 
Board  of  County  Commissioners  ot  the  Coun- 
ty of  Grady  and  othera  Jndgmoit  for  ptain- 
tltfB.  and  defendants  an>oaL  Barersed  and 
remanded. 

J.  Boy  Orr  and  Wm.  Stacey,  both  of  Chlck- 
asha,  for  plaintiffs  In  error. 

Btmd,  Melt<Hi  &  Melton,  of  Chickasha,  for 
defrndanta  in  error. 

PITOHFORD,  J.  One  Rosa  Fryrear,  a 
member  of  the  Choctaw  Tribe  of  Indians  oi 
one-half  Indian  blood,  was  the  allottee  of 
the  lands  involved  in  this  action.  She  died 
in  the  year  of  1908.  leaving,  surviving  her, 
her  husband.  S.  B.  Fryrear,  who  was  a  white 
man.  The  other  heirs  mentioned  in  the 
petition  are  the  lAlldren  of  said  Rosa  Fry- 
rear  and  S.  B.  Fryrear,  and  are  all  of  lees 
than  one-half  Indian  blood.  After  the  death 
of  the  allottee  the  husband  continued  in  pos- 
sesslon  of  the  land,  claiming  a  life  estate 

,  Oierdii  by  curtesy.  He  n^le<Aed  to  pay  the 
taxes  assessed  against  the  lands  for  the  years 

;  1911-1916,  both  Indnslve.  which  at  the  time 
of  filing  this  suit  amounted,  with  penalties, 
to  the  sum  of  $966.88.  'At  the  time  of  the 
annual  tax  sale  In  191S.  Wm.  Toung  parchas- 
ed  the  tax  sale  certificate  against  said  land 
for  the  taxes  of  1911,  and  had  the  taxes  for 
1816  indorsed  on  said  certificate^  The  heirs 
of  the  deceased  allottee  commeaoed  this  ac- 
tion, seeking  to  cancel  the  alleged  life  estate 
of  S.  B.  Fryrear,  the  huefttand  of  the  allottee, 
on  the  grounds  of  waste,  and  to  cancel  a  por- 
tion of  the  taxes  assessed  against  the  prop* 
erty  and  enjoin.the  county  treasurer  of  Grady 
county  from  enforcing  the  collection  of  the 
taxes  and  to  cancel  the  tax  sale  certificate 
for  the  year  1914,  held  by  Xoang.  Aftw 
hearing  the  evidence  in  the  eaua^  tba  court 
rendered  Judgment  Ixrtding: 

"(a)  That  the  interest  of  the  ndnor  hehrs 
was  not  taxable. 

"(b)  That  the  Interest  of  the  adult  heirs  was 
taxable  from  the  time  they  became  of  age. 

"(c)  That  no  pvatltr  ahonld  be  added  to  aay 
of  the  taxes. 

"(d)  That  the  tax  sale  certificate  held  by 
Wm.  Toung  should  be  canceled." 

Plaintiffs  In  errw  In  tbelr  brief  argned 
three  pr<^K)BitIon8: 

[1,2]  1.  "Is  inherited  Indian  land  In  tbe 
hands  of  a  minor  Indian  heir  of  leas  Qmu 
oneJialf  Indian  Uood  subject  to  taxation?" 
This  qnestion  appears  to  be  folly  answered 
in  the  affirmative  by  tbe  Circuit  Conrt  of  Ap- 
peals in  tbe  case  ot  McNee  v.  Whitehead,  263 
Fed.  546,166  a  a  A.  216;  the  syllabus  being 
as  follows: 

rrhe  Atoka  Agreemeot  (Curtis  Act,  S  29). 
providing  that  allotted  lands  diaH  be  noataxa- 
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Ue  wUlc  tide  remafaiB  In  th*  orlfinal  allot- 
tee, did  not  continne  the  exemption  from  tax- 
ation wbldi  a  Choctaw  Indian  of  the  half  blood 
enjoyea  to  Ua  hein  ot  ieaa  than  half  lodian 

blood. 

"Under  Act  May  27,  1908,  H  1.  2,  4,  6,  ft, 
rdating  to  teatriction  on  ali«uition  <^  landa 
allotted  to  Indiana,  and  declaring  that  death 
of  any  allottee  removed  restrictionB,  hdd  that, 
on  tin  death  itf  a  half 'Uood  allottee  and  deacent 
«f  landa  to  helra  of  leas  than  half  Indian  blood, 
the  lands  became  anbject  to  taxation  prior  to 
their  sale  throofh  tbe  Oklahoma  probate  court; 
the  proTiidMia  a*  to  minoiilar  not  changing  the 
matter." 

See  Rogers  et  aL  t.  Rogers  ot  al.  (D.  C.)  203 
¥^  160;  Hudson  v.  Hopkins,  7S  Ofel.  260, 183 
PacL  GOT;  Flnfc  et  al.  t.  Board  of  County 
Commiasioners  of  Mtu^ogee  County  et  aL, 
248  U.  S.  399,  39  Sap.  Ct  128,  68  L.  Sid.  324. 

[S]  The  second  proposition  is:  *'Are  delin- 
quent taxes  subject  to  18  per  cent,  penalty  as 
provided  law?"  This  court  has  repeatedly 
passed  upon  this  question,  and  the  validity 
of  the  law  has  been  sustained;  the  court 
luddlng,  however,  that  tbe  penalty  could  not 
be  collected,  unless  tbe  county  treasurer  had 
given  tbe  notioe  to  tbe  bolder  of  tbe  record 
title  as  required  by  section  1,  chapter  120, 
Laws  1910-11,  then  in  force.  See  Trimmer  r. 
Stats  ex  na.,  48  Okl.  152,  141  Pac.  781;  Mil- 
ler V.  State  ex  rel.  Standard  Savings  &  Loan 
Ass'n,  178  Pac.  07 ;  State  ez  reL  Oanlt  et  al. 
V.  Baker,  172  Pac.  108&  In  tiie  last  case  dt- 
ed  this  court  says: 

*'Aiid  where  \iy  raawm  of  the  fafltire  to  gtre 
notice  no  i»enalt7  for  deUnquuiey  attatiied,  it 
will  not  be  preanmed  that  sncb  penalty  was  in- 
dnded  in  the  amoont  recited  In  the  sale  esf- 
tUcirto." 

[4]  The  statute  requiring  notice  to  be  giv- 
en to  the  ta:Q»ayar  betbre  the  penalty  at- 
tainted was  repealed  by  chapter  31,  Laws 
1915.  in  the  case  at  bar,  L.  A.  Sanders, 
depDtr  county  treasurer,  testiQed  tbat  tbe 
penaWea  were  not  figured  on  tbe  taxes  tor 
any  year  prior  to  1916. 

The  third  proposition  Is:  "Was  the  tax 
■ale  certificate  Issued  to  Wm.  Young  in  this 
case  void?"  The  answers  to  propositions  1 
and  2  dispose  of  the  third  proposition. 

Tbe  defendants  in  error  have  failed  to 
flle  any  brief,  and  have  not  offered  any  excuse 
tta  such  Callnre.  This  court  in  an  unbrokoi 
line  of  dedalons  has  held  ttiat,  where  a  plain- 
tiff in  error  has  completed  bis  record  and 
IDod  it  in  the  Supreme  Court  and  has  served 
and  filed  a  brief  iu  compliance  with  tbe  rules 
of  the  court,  and  tbe  defendant  lu  error  baa 
neither  filed  a  brief  nor  offered  any  excuse 
for  such  failure,  tbe  Supreme  Couijt  Is  not 
required  to  search  the  record  to  find  s<Hne 
theory  upon  which  tbe  Judgment  below  may 
be  siutalned;  and.  wfaoe  tbe  W«t  filed  ap- 
peals Munutldar  to  witaln  the  aaslgmaents 
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Of  mm,  tbe  eomt  may  rvferae  the  case'  la 
aooordanee  witb  Oie  prayer  of  ttae  petitlon'of 
^alntlff  In  error.  See  Loveland  v.  Tant,  75 
OkL  12,  181  Pac.  302;  General  Bonding  & 
Casualty  Ins.  Ca  v.  Okla.  Fire  Ins.  Co.,  75 
Okl.  65, 181  Pac.  m. 

The  judgment  of  the  trial  court  is  there- 
fore  reversed,  and  the  cause  remanded  for 
further  prdceedlngs  not  Incnudstant  with  tbe 
views  bwein  expressed. 

HARRISON,  O.  J.,  and  McNBILL,  BL- 
mHQ,  and  NICHOLSON,  33.,  cmtcor. 


BRUNER  et  al.  v.  BEAROEN.    (No.  9886.) 

(Supreme  Court  of  Oklahoma.   Dec.  28,  1920. 
Rehearing  Denied  Feb.  1,  1921.) 

(8vUabu9  h§  Ae  Oowrt.) 

1.  Jsdflment  «s»7l3(  I)— Former  Judgment  oen- 
clDSlve  betweea  partlee  aid  privies  as  to  mat- 
ters In  Issse. 

A  fact  or  question  which  was  actually  and 
directly  in  issue  In  a  former  vAt,  and  was 
there  Judicially  passed  upon  and  determined 
by  a  court  of  competent  jmrisdictlon,  it  con- 
cluBively  settled  by  the  judgment  therein,  bo 
far  as  concerns  the  parties  to  that  action  and 
persons  in  privi^  with  them,  and  cannot  be 
again  litigated  in  any  fntore  action  between 
sach  parties  or  privies,  in  the  same  court  or 
in  any  other  court  of  concurrent  jurisdiction, 
upon  the  same  or  a  diiferent  cause  of  action. 

2.  Jadgmant  ^»634— Estoppel  by  Jadgmeit  de- 
pends upon  JntflolBl  determlaatloflf  lot  spea 
evidenee  sapporttag  determlaatloa. 

The  essence  of  estoppel  by  judgment  is  that 
there  has  been  a  judicial  determination  of  a 
fact,  and  the  question  always  is,  Has  there  been 
sudi  detewpiimtion?  and  not,  Upon  what  rri- 
deaoe  or  by  what  means  was  It  reaped  ? 

3.  Jndgmoat  «=»95l(2)— iiqniry  of  res  Jadl- 
oata  act  Itmltetf  to  formal  Ja^mtat.. 

The  Inqniry  of  res  adjodlcata  is  not  lim- 
ited to  the  mere  formal  Judgment.  It  extends 
to  the  pleadings,  Instructions  of  the  court,  the 
verdict  or  tbe  findings,  and  the  scope  and  mean- 
ing of  the  judgment  is  often  determined  1^  the 
pleadings,  verdict,  or  findings. 

4.  Judgmest  ^7I9(3)-Judgmeit  for  iefend- 
aat  OR  questloa  of  axemtloa  of  note  net  res 
Jadleata  as  to  existeseo  of  -tho  fadcbtodoese. 

Record  examined,  and  Md,  the  judgment 
of  the  trial  court  la  reversed,  and  tiie  canae 
remanded,  with  instructions. 

(AMUionai  Bvllabm  by  SOUorM  Btaff.) 

5.  Judgment  «=»956(2)— Extrlnsle  evMeioe  ad* 
misslbis  to  ideotny  polots  deoMsd. 

It  was  proper,  in  an  action  where  defraiBO 
was.rea  jndkata,  to  reaort  to  extrinsic  evi- 
dMice  to  identify  the  polnta  or  qnestions  lltigat- 
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ed'fn  the  former  ease,  coneiBtfaic  of  exhibits  at* 
ttdted  to  the  pleadhigs  in  the  .  instftnt  ease, 
Bach  as  testimotv  taken  at  the  ionner  triid, 
the  inatraetiona,  etc. 

Appeal  from  District  Court.  Hughes  Coun- 
ty; Geo.  Crump,  Judge. 

Action  by  Leila  Bruner  and  othens,  minors, 
by  their  next  friend  and  guardian,  W.  B. 
.KIrby,  against  J.  S.  Bearden.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Beversed 
and  x«nanded. 

Diamond  &  Orr.  of  HoldesTiUe,  for  plaln- 
tifls  in  error. 

J.  L.  Skinner,  of  HoIdenTille,  for  defend- 
ant ta  error. 

JOHNSON,  J.  The  plaintlfta  in  error, 
hereinafter  called  plaintiffs,  commenced  this 
action  in  the  district  court  of  Hughes  coun- 
ty by  filing  a  petition  on  the  29tb  day  of 
January,  1917.  This  petition  alleged,  in  sub- 
stance, that  Leila  Bruner,  Ola  Bruner,  and 
McKlnley  Bruner  were  minors,  and  that  W. 
E.  Klrby  was  their  duly  appointed,  qualified, 
and  acting  guardian;  that  on  the  3d  day  of 
March,  1911,  Nick  Bruner,  the  former  guard- 
ian of  all  of  these  plaintiffs,  loaned  to  the 
defendant  certain  sums  of  money  which  was 
the  property  of  the  plaintiffs,  as  follows,  tfi 
wit;  For  McKlnley  Bruner,  $430.50;  for 
lielia  Bruner,  ¥435.50;  for  Ola  Broner, 
9420.60— that  said  sums  of  money  iiave  ner- 
er  been  repaid  by  the  defendant,  and  are 
now  due  and  owing  with  Int^st  to  the 
plaintiffs.  Thereafter,  on  the  14th  day  of 
May,  1917,  defendant  filed  his  ajiswer,  and 
on  the  4th  day  of  December,  1917,  filed  his 
amended  answer.  Defendant  in  his  answer 
denies  tlie  petition  of  the  plaintiffs,  general- 
ly and  spedflcally,  and  for  further  defense 
entered  a  plea  of  res  judicata.  The  defend- 
ant attached  to  said  amended  answer  a)py  of 
the  petition  In  cases  numbered  1943,  1944, 
and  1945,  in  the  district  court  of  Okfuskee 
county,  Okl.,  wherein  the  same  parties  as  are 
parties  in  this  suit  were  parties  plaintiff  and 
defendant;  also  a  copy  of  defendant's  an- 
swer in  said  causes,  the  instructions  to  the 
jury,  and  a  c<^y  of  the  journal  entry,  and 
judgment  wher^n  the  defendant  won  in  said 
causes.  It  will  be  noted  that  the  same  par- 
ties plaintiff  and  defendant  appear  In  Ok- 
fuskee county  and  la  the  case  herein  under 
consideration,  but  that  In  the  Okfuskee  coun- 
ty cases  suit  was  had  on  promissory  notes, 
while  In  the  preset  case  suit  was  had  on 
account  for  money  had  and  received. 

Both  the  plaintiffs  and  defendant  waived 
a  jury  and  the  cause  was  tried  to  the  court. 
The  court  made  separate  findings  of  fact  and 
coDclusiona  of  law,  the  material  part  thereof 
being  as  follows : 

"At  tiie  time  this  salt  was  first  initltated  by 
the  plaintiffs  they  came  Into  «oart  and  elect- 
ed to  sue  upon  notes  which  they  said  had  been 


executed  by  the  defendant  to  the  plaintiffs. 
They  now  want  to  sue  because  the  jury  found 
that  no  BDch  note  had  been  given;  they  want  to 
■ue  upon  an  account  represented  by  tiiat  same 
transaction  that  was  bad  between  the  parties 
at  that  time.  And  the  court  holds  that  this  ac- 
tion could  not  be  maintained  upon  an  account 
for  the  reasrai  said  iodebtedneBS  whioh  is  repre- 
sented by  the  plaintiffs  in  tUs  suit  was  repre- 
sented by  the  plaintiffs  in  the  form  oi  promis- 
sory notes,  and  the  issues  have  been  tried,  cause 
sabmftted  to  a  jury  upon  its  merits,  wtd  final 
jadgment  was  rendered  in  the  district  court, 
from  which  there  was  no  appeal." 

Counsel  for  plaintiffs  In  error  say  in  their 
brief: 

"The  sole  question  upon  which  the  trial  court 
passed  in  his  findings  and  judgment  was  the 
question  of  res  judicata.  Id  his  findings  he 
found  that  the  controversy  had  been  previously 
judidallT  determined.  That  was  the  sole  prop- 
osition upon  which  the  trial  court  bas^  its 
judgment.  Tliat  was  the  scie  issue  in  contro- 
versy in  the  trial  of  the  case  below.  So  In  tliii 
appeal  the  Issues  res  judicata  is  the  only  point 
for  our  coDsfderatloD. 

"On  this  point  of  former  adjudication  there 
seems  to  be  no  controversy  as  to  the  facts. 
The  pleadings  in  the  former  cases,  some  of  the 
evidence  taken,  the  instructions  of  the  court, 
the  verdict  and  judgment  have  all  been  attached 
to  pleading  herein,  and,  so  far  as  the  facts  of 
the  former  adjudication  is  concerned,  we  take 
it  that  there  will  be  no  dispute.  Then  the  sole 
question  for  determination  herein  will  be  the 
effect  and  operation  of  these  facts.  Then  the 
question  at  issue  herein  la  whether  or  not  the 
former  suit  on  a  promiseoiy  note  whete  the  de- 
fense was  that  the  note  was  not  made,  execut- 
ed, and  delivered,  and  where  the  InstructiDnB  oC 
the  court  made  the  ezecutiioa  of  the  note  the 
issue  in  the  case,  is  an  adjudication  whii^  will 
estop  the  plaintiffs  from  seeking  to  recover  in 
a  subsequent  mit  for  money  had  and  ra^Ted." 

[1-3]  In  23  Cyc  1159,  and  the  anOioritleB 
therein  cited,  the  rule  In  such  cases  ts  set 

out  as  follows : 

"Where  a  plaintiff  is  defeated  in  ta  action 
based  upon  a  certain  theory  of  his  legal  rights 
or  as  to  the  legal  effects  of  a  given  transaction 
or  state  of  facts  through  failure  to  aubstan- 
tiate  his  view  of  the  case,  this  will  not  pre- 
clude him  from  renewing  the  litigatioa,  with- 
out any  change  in  the  &cts,  but  basing  his 
claim  on  a  new  and  more  correct  theory.  This 
rale  applies  where  he  bases  his  dalm  in  the 
second  suit  apon  a  different  riglit  or  title 
from  that  set  up  in  the  first  actkm,  provided 
the  two  Utics  are  so  inconsistent  that  they 
could  not  both  have  been  brought  forward  in 
the  same  action;  where  he  alleges  a  different 
groimd  of  liability  on  the  part  of  defendant; 
where  be  has  been  defeated  in  an  action  to 
recover  on  an  alleged  express  contract  for  serv- 
ices to  be  rendered  or  goods  to  be  furnished, 
failing  to  prove  such  a  cotitract,  and  afterwards 
sues  to  recover  the  reSBonable  vftlue  of  the 
services  or  goods;  where  he  fails  to  establish 
defendant's  liabfiity  under  a  writtM  taacromeat, 
and  afterward  eecks  recovery  as  on  a  resulting 
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tmst  m  on  tte  groimd  ^  franA  or  mtotake; 
where,  havlnr  faflod  to  OBtabUdi  a  ipadflc  Uen 
on  property,  he  luaa  again  on  the  ground  of 
peraoDBl  liabllitr  of  defendant;  where,  harlD? 
>aed  for  the  price  of  proper^  and  Adled  to 
prove  a  sale,  he  brings  a  new  action  for  iti 
ase  or  detention ;  or  wbere  an  nneaccessfnl  at- 
tempt to  enforce  a  liability  under  a  statute  is 
followed  by  an  action  to  hold  the  same  defend- 
ant liable  OD  the  same  facts  as  at  common  law. 
And  a  simflar  rale  obtains  in  equity.  Where 
the  eqidties  of  a  second  btti  are  materially  dif- 
ferent from  the  first,  althoagh  the  origin  ot 
both  is  tile  same,  the  adjudication  of  the  first 
ia  no  bar  to  the  second." 

The  record  discloses  that  the  trial 
waa  the  same  In  tbe  former  cases  as  In  the 
Instant  case,  and,  as  said  by  counsel,  there  Is 
no  controversy  as  to  the  facta.  Copies  of  the 
pleadings  In  tbe  former  cases,  tbe  evidence 
tahoi,  the  Inatructlous  of  the  court,  the  ver- 
dict and  Judgment  have  all  been  attacbed  to 
the  pleadings  herein. 

In  the  former  cases  the  trial  Judge  in  par- 
agraph 5  of  Us  Instmctlonfl  charges  the  ju- 
ry as  foUows: 

*7oa  are  further  fatstructe^  that,  if  Nick 
^uner,  whUe  guardian  of  these  minors,  loan- 
ed this  money  to  the  defendant,  J.  8.  Bearden, 
and  did  not  take  a  note  for  this  amount,  plain- 
tiff could  not  recover  in  this  case,  and  It  would 
be  the  duty  of  the  guardian  of  these  minors  at 
this  time  to  sue  Nick  Bruner,  the  former  guard- 
ian, upon  bis  bond  for  the  reason  that,  if  no 
note  was  executed  by  Mr.  Bearden  to  the  plain- 
tiffs  in  this  case,  as  alleged  In  the  petition,  he 
could  not  reeorer  upon  an  aceouot  In  oQier 
words,  if  yon  find  that  J.  S.  Bearden  executed 
a  note  for  this  money,  yoa  bvtag  in  a  verdict 
■galnat  him;  if  yon  find  by  a  preponderance 
of  tha  evidence  that  he  executed  a  note  for  this 
mon^,  you  bring  in  a  verdict  against  him;  if 
you  find  that  no  note  was  executed,  you  bring 
in  a  verdict  in  favor  of  the  defendant." 

And  the  conclusion  of  the  next  paragraph 
of  tbe  instructions  was  as  follows: 

"  •  *  •  But  you  are  further  instructed 
that,  although  you  may  find  that  he  did  that, 
this  suit  Is  brought  to  recover  upon  a  plain 
promissory  note,  and  there  cannot  be  a  vsri- 
«nee  in  the  pleadings,  and  if  the  testimony 
■hows  by  a  preponderance  of  the  evidence  ttat 
thia  money  was  (MAlned  by  Mr.  Bearden  on 
this  note  ^Vm  by  him,  your  vetdiet  sboold  be 
for  the  plaintiff;  if  the  testimony  shows  this 
note  was  not  executed  by  the  defendant,  your 
Terdict  should  be  for  the  d^endant." 

[41  By  these  Instroctiong  the  plaintiff's 
riglit  to  recover  was  limited  to  the  question 
AS  to  wbettaer  or  not  a  note  was  executed  by 
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the  defoidant  at  the  time  he  received  the 
money  In  question.  That  was  tbe  sole  ques- 
tion submitted  to  the  Jury,  and  therefore  the 
plaintiff's  right  to  recover  Judgment  for  mon- 
ey had  and  received  by  the  defendant  was 
not  litigated  in  the  former  cases,  and  that  is 
the  identical  quration  invt^ved  in  the  instant 
case. 

In  the  case  of  Clifton  v.  Meuser,  88  Kan. 
408,  129  Pac.  159,  43  L.  K.  A.  (N.  S.)  124,  It 
was  held  by  the  Supreme  Court  of  Kansas: 

"Where  one  who  has  received  money  from 
another  contends  that  it  was  given  him  under 
an  express  contract,  in  consideration  of  services 
which  be  afterwards  performed,  but  ia  defeated 
in  that  contention  in  an  action  brought  against 
bim  for  tbe  recovery  of  the  money,  he  is  not 
thereby  precluded  from  maintaining  an  action 
dpon  an  Imidied  promise  to  pay  tbe  reasonable 
value  of  such  serrices  as  he  had  rendered." 

And  In  tbe  body  of  the  opinion  the  court 
said: 

"It  foBows  that  a  plaintiff  who  sues  upon  an 
express  contract,  without  adding  a  count  upon 
a  quantum  meruit,  waives  nothing,  and,  If  de- 
feated, is  not  thereby  barred  from  maintaining 
a  subseiiuent  action  upon  an  agreement  arising 
by  implication  of  law" — citing  in  support  there- 
of Water,  light  &  Gas  Co.  v.  City  of  Hutchin- 
son, 160  Fed.  41,  44.  45,  90  0.  C.  A.  547,  550, 
19  L.  R.  A.  (N.  S.)  219;  Rossman  v.  Tilleny, 
80  Minn.  160,  83  N.  W.  42,  81  Am.  St.  Rep. 
247;  Buddress  v.  Schafer,  12  Wash.  310.  41 
Pae.  48;  Henrietta  Nat  Bank  v.  Barret  (Tesf. 
Civ.  App.)  25  S.  W.  456;  Eirkpatrick  v.  McEl- 
roy,  41  N.  J.  Bq.  539,  7  Ati.  647:  Fritsoh  Foun- 
dry  &  Machine  Co.  v.  Ooodwin-Mfg;  Co.,  100 
Mo.  App.  414,  74  S.  W.  136.  . 

[tl  Upon  the  trial  of  the  case  extrinsic  ev- 
idence was  resorted  to  to  Identify  the  points 
or  question  litigated  in  the  former  cases,  this 
evidence  consisting  of  the  exhibits  hereinbe- 
fore referred  to;  that  is,  testimony  taken  at 
the  former  trial,  the  court's  Instructions  to 
th&  Jury.  etc.  -  Tills  was  prtfpes  procedure. 
23  Cyc.  1538.  ■ 

The  record  discloses  that  in  the  former  cas- 
es plaintiffs  sued  on  a  note,  but  failed  to 
prove  tbe  execution  of  the  note.  The  case 
was  decided  upon  this  point.  In  the  Instant 
case  the  plaintiff  sued  to  recover  for  money 
bad  and  received.  It  Is  clear  to  us  that  they 
had  this  right,  and  that  the  trial  court  erred 
In  holding  otherwise. 

The  Judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
Instructions  to  proceed  In  accordance  wltb 
the  views  herein  expressed. 

All  tbe  Justices  concur. 
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SOUTHWESTERN  OIL  CO.  V.  KERSEY 

•t  aL   (No.  8793.) 

(Supreme  Court  of  OUaboma.   Jan.  8,  192L) 

fSj/Uaiua  by  the  Oovrt.) 

Minn  and  minerals  <s=»78(l)  —  Implied  cove- 
■ant  for  developmeat  will  act  change  lease 
stlpnlatlRfl  for  delay  liy  paymeat  of  rentals. 
Where  an  oil  and  gae  lease  containa  an  ex- 
press  stipolatioD  for  delay  in  derelopment  by 
the  payment  of  rentals,  helO,  that  an  implied 
covenant  for  development  will  not  be  permit* 
ted  to  change  the  agreement  of  the  parties. 

Appeal  from  Dlstrtct  Ooort,  Kay  Gonnty; 
W.  M.  Bowles,  Judge. 

Action  by  A.  D.  Keraey  and  another  asainat 
the  Southwestern  Oil  Ciompaiiy.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed and  remanded,  with  directlona  to  en- 
ter judgment  for  defendant 

Qeo.  S.  Ramsey,  of  Muskogee,  Wm.  H.  Eng- 
land, of  Ponca  City.  Edgar  A.  De  Meulea,  of 
Tulsa,  Malo^  E.  Rossct,  of  Muskogee^  YU- 
lard  Martin,  of  Tulsa,  and  J.  Beny  King,  of 
Muskogee,  for  plalntUF  In  error. 

J.  E.  Ourran,  of  BladkweU,  for  deftod- 
ants  In  error. 

HIGGZNS,  3.  This  action  was  brought  hj 
A.  D.  and  K.  J.  Kersey,  grantees  of  lessor, 
against  the  Soutiiwestem  OH  0<Hnpany,  as- 
signee of  lessee,  to  cancel  oil  and  gas  lease. 
As  grounds  for  cancellation  plaintiffs  pleaded 
failure  on  the  part  of  defendants  to  proper* 
ly  develop  the  premises  for  oU  and  gas  pur- 
poses in  accordance  with  the  provisions  of 
the  lease.  Defendants  answered  that  the 
terms  of  the  lease  bad  been  complied  with, 
and  that  all  rentals  or  commutation  m(mey 
due  thereunder  had  been  paid.  Plaintiffs  re- 
plied, denying  all  new  mattor.  At  the  trial 
of  the  cause,  after  bearing  aU  the  evidence, 
the  court  reodered  Judgment  for  plaintiffs, 
canceling  the  lease.  It  .was  h^  that  de- 
fendant bad  wjit  continued  develt^nnent  suffl- 
dent  to  hdld  the  lease.  Motion  for  new  trial 
was  overruled,  and  defendant  brings  this  ap- 
peal. 

The  oil  and  gas  lease  In  controversy  con- 
tains the  following  two  pertinent  provisbms) 

"This  lease  to  be  null  and  void  and  no  longer 
binding  on  uther  party  if  a  well  is  not  com- 
menced on  the  premises  within  two  years  from 
this  date,  nnless  the  said  lessee  shall  pay  for 
farther  delay  at  the  rate  of  dzteen  dollars 
(916.00)  per  annum.  A  deposit  in  the  Farmers^ 


Kational  Bank  of  Ponca  City.  OU.,  to  tlw  cred- 
it of  feasor  to  be  a  good  and  lawful  payment 
of  any  moneys  on  this  lease.  *  •  • 

"]!biM  lease  to  b«  null  and  void  and  no  longer 
binding  on  either  party,  if  actual  operations  for 
drilling  is  not  commenced  within  one  year  from 
this  date,  on  some  tract  of  land  in  Temon  town- 
ship  west  of  the  section  line  along  the  east  line 
of  the  town  of  Peekbam,  or  fn  the  east  half  of 
Lowe  township  and  within  townsh^  28  north,  la 
Kay  county,  Oklahmna,  or  In  some  tract  ot 
land  not  more  than  two  adlaa  dfiacOy  soutii  of 
said  deserflted  tarrltory." 

An  examination  of  the  record  and  evidence 
r  discloses  that  after  several  annual  rentals 
were  regularly  paid  and  accepted  plaintiffs 
then  notified  the  bank  and  defendant  that 
further  rentals  would  not  be  accepted;  that 
a  tender  of  rental  was  made  by  defoidant 
snffldoit  In  omonnt  to  cover  the  remainder 
of  the  lease  period ;  that  such  rental  was  r» 
fused  by  plaintiffs ;  that  several  loads  of  ma- 
terial were  moved  upon  the  premises,  and 
preparations  made  for  the  construction  of  a 
rig;  that  the  rig  was  not  constructed  nor 
drilling  operations  commenced;  that  actual 
operations  for  drilling  were  commenced  with- 
in the  time  provided  in  the  east  half  of  Low* 
township  and  within  township  28  north. 

The  faet  that  the  rentals  were  paid,  and 
the  future  rentals  for  the  remaining  period 
of  the  lease  offered  to  be  paid,  Is  not  disput- 
ed or  controverted.  Therefore  the  only  ques- 
tion to  be  determined  In  this  case  is  whether 
or  not  the  payment  of  rental  under  the  lease 
is  sufficient  to  postpone  devdopmoit. 

This  question  has  already  been  affimm- 
ttvely  settled  by  this  coort  See  Maud  O.  ft 
6.  Co.  V.  Bodkin,  180  Pac.  909;  Southwestern 
Oil  Co.  T.  Bechtel,  177  Pac.  108;  Bit*  v. 
Doneshey.  177  Pac.  86,  3  A.  L.  R.  352;  East- 
em  on  Co.  V.  Beatty,  177  Pac.  104 ;  South- 
western OU  Co.  T.  McDaniel,  175  Pac.  920; 
Southwestern  Oil  Co.  v.  Hendricks,  175  Pac. 
922;  Northwestern  OU  &  Gas  Co.  t.  Btanlna 
et  al.,  179  Pac.  533,  3  A.  L.  B.  344;  Pudnl 
et  al.  V.  Bumgamer,  175  Pac.  637.  In  these 
cases  this  court  has  sustained  the  validity 
and  binding  force  of  the  unless  lease,  bold 
Ing  that  $1  caaih  bmus  Is  sufficient  to  tnj^ 
port  ttM  grant  of  rlj^t  to  postpone  develcqh 
ment  by  rental  payment,  and  that  where,  1^ 
express  agreement  of  the  parties,  the  right 
to  postpone  dcnrelopment  by  payinent  of  rental 
is  granted,  any  Implied  covenant  to  develop 
Is  excluded. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  rananded,  with  directions  to  enter 
judgment  for  defendsnt. 

All  the  Justices  concur. 
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agaiut  fht  htin  of  th«  dooeued,  and  tlMr  m>r 
be  held  lUUde  In  sodi  an  aetton  to  tiw  extent 

of  the  assets  received  by  them  from  the  estate. 


V.  LAUDERDALE. 

1 1360.) 


(Sopreme  Goart  of  Oklahoma.  Jan.  18,  1921.) 

fBttUdbM  &v  the  Oourt.) 

1.  Evldonea  «s»293— Rilo  as  to  adnlsslblUty  of 
daeluvtloas  to  prove  pedigree  stated. 

The  introduction  of  hearsay  testimony  to 
prove  pedigree  of  persons  ia  often  permissible, 
npon  tile  gronnd  of  the  interest  in  the  declara- 
tions of  persons  from  whom  the  descent  is 
made  oat,  and  their  consequent  interest  in 
knowing  the  connections  of  the  family,  bet  the 
rale  is  restricted  to  the  declarations  ot  persons 
deceased,  who  were  related  by  blood  or  mar- 
riage to  the  person,  and  therefore  intereabed  ia 
the  niccesslon  in  question,  and  limited  to  the 
members  «<  the  family  who  may  be  supposed 
to  have  known  the  rdatipnsblp  which  existed  in 
its  different  branches. 

2.  Evidsnoe  «=9285— Whea  heareay  evideaea  as 
to  pedigree  admlulble  stated. 

It  is  difficult,  if  not  impracticaUe,  to  dednee 
from  the  bo<AB  any  predse  and  definite  rule  re- 
lating to  the  ibtroductitHi  of  heanay  testimony 
in  case  of  pedigree,  as  tiie  rule  mnst  vary 
the  drcnmstances  In  each  case;  and  it  la  not 
every  statement  or  tradition  in  the  family  that 
«an  be  admitted  in  evidence,  but  the  same  must 
be  from  persons  having  such  a  connection  with 
the  party  to  whom  it  relates  that  it  is  natural 
and  likely,  from  their  domestic  habits  and  em- 
nections,  that  they  are  speaking  the  truth  and 
they  eoidd  not  be  mistaken. 

3.  Trial  <^i39(l)— Directed  verdict  proper, 
whore  uadlspirted  Taots  weald  oempel  eettlag 
mMo  a  oentrary  verdlot. 

The  court  may  direct  the  jury  to  ^tnm  a 
verdict  where  the  undisputed  facts  are  of  such 
■eoDclaaive  character  that  the  court  in  its  sound 
Judicial  discretion  would  be  compelled  to  set 
a^e  the  verdict  returned  in  opposition  to  It 

4.  Exeontors  aad  adnlaistralors  «b32K(3) 
Claim  for  reats  ea  laad  hold  adversely  It 
oaattagea^  aad  aiast  be  presented  arithia  oae 
■oetb  after  adjadloatloa  of  title. 

In  an  action  against  the  administrator  and 
the  heirs  of  deceased  to  recover  possession  of 
certain  lands,  which  are  held  adverse  to  plain- 
tiff, and  for  rents  fox  the  oae  and  occupancy  of 
said  land  during  the  time  the  same  has  been 
adversely  held,  the  claim  for  rents  of  the  land 
la  a  contingent  claim,  sncta  as  provided  for  in 
aections  683S  and  6S4S.  Bcviaed  Iaws  IftlO; 
and  may  be  presented  within  one  month  after 
ttc  final  determination  of  the  ndt  adjndicat- 
ing  the  titie  to  said  real  estate. 

5.  Desoeat  aad  dlstribatlon  «»l3fr— Claim,  aot 
oaforoeabte  aatil  after  administration,  may 
be  eoHeeted  by  dlreet  aoUon  against  helra. 

Where  a  daim  agalnat  the  estate  of  a  de- 
ceased peraon  doea  not  aceme  or  -become  en- 
forceable nstfl  after  the  administration  of  the 
eatate  baa  been  dlstrlbnted  and  passed  into 
tht  handa  of  Um  heirs,  its  collection  may  be 
enforced  hy  a  direct  action.  In  the  district  court, 


6.  ladlaas  ^> 1 8— Allotment  held  to  deseead  la 
equal  shares  to  aunt  ef  half  blood  and  ta 
aunt  of  full  blood  In  aame  degree. 

Julius  Webster,  a  fuU-blood  Choctaw  In- 
dian, died  seized  of  his  allotment,  leaving  as  his 
sole  heir  ESla  Webster,  his  daughter,  also  en- 
rolled BB  a  foil  tdood,  who  thereafter  died  in 
1910  seized  of  her  own  aUotmat  and  tiie  allot- 
ment inherited  from  her  father,  Julius  Webster, 
leaving  as  next  of  kin  an  .annt  of  the  whtde 
blood  and  an  annt  of  the  half  blood,  one  being 
a  foil  sister  and  one  a  half-sister  of  Julias 
Webster,  both  enrolled  as  full  bloods.  Held,  by 
virtue  of  section  8427,  Revised  Laws  1910,  tiie 
two  aunts  being  one  of  the  half  blood  and  one 
of  the  full  blood  in  the  same  degree  from  de* 
ceased,  both  being  of  the  blood  of  Julias  Web- 
ster and  Ella  Webster,  the  allotment  descend- 
ed to  them  in  equal  aharee. 

Appeal  from  District  Oonr^  Bteidiena 
County ;  Ouub  Jones,  Judge. 

Action  by  Eliza  Lauderdale  against  Bird  B. 
O'N^,  as  administratrix  of  the  eatate  of 
John  O'NeUl,  deceased,  and  others.  Jnds- 
ment  fOr  plalntUT  on  an  Inatrocted  verdict; 
and  defendants  appeal.  AflBrmed. 

See,  also,  177  Pac.  118. 

Womack  &  Brown,  of  Duncan,  for  plaintUta 

In  error. 

J.  M.  Sandlln,  <kC  Duncan,  and  W,  F.  Sem- 
ple^  tut  Durant,  for  defendant  la  error. 

McNeill,  J.  Ellza  Landerdale  commeno- 
ed  this  action  In  the  district  court  of  Ste- 
phens county  against  Bird  E.  O'NelU,  as  ad- 
ministratrix of  the  estate  of  John  O'Neill, 
and  Bird  E.  O'Neill,  Elizabeth  O'NeiU,  Annie 
Sparks,  and  T.  M.  Beckett,  and  other  do* 
fendanta,  to  recover  an  undivided  one-half 
Interest  in  the  allotments  of  Julius  Web- 
ster and,  Ella  Webster,  altnated  in  aald  coun- 
ty, and  to  recover  certain  rents  for  the  use 
and  occupation  of  said  land.  The  plaintiff 
all^^  in  her  petition  that  Julius  Webster, 
enrolled  as  a  full-blood  member  of  the  Choc- 
taw Tribe  of  Indiana,  died  intestate  on  the 
7th  day  of,  February.  1905,  seized  and  pos- 
sessed of  bis  homestead  and  surplus  allot- 
ments,  leaving  as  bis  sole  heir  Ella  Webster, 
hla  daughter.  Thereafter,  in  1910,  EUa  Web- 
atw  oirolled  as  a  fall-blood  munber  of  the 
Choctaw  Tribe,  died  intestate,  seized  of  her 
homestead  and  surplus  allotments  and  the 
allotmenta  Inb^lted  from  her  father,  and 
left  as  her  sole  heirs  the  i^tntUE  herein  and 
Elsie  Billy,  each  of  wlnmi  Inherited  an  undi- 
vided Interest  In  said  aHotmenta. 

Hie  d^tondants  admit  0ie  lands  were  al- 
lotted to  Julius  Webstar  and  BUa  Webster, 
and  admit  that  Jullua  Webstw  died  on  the 
7th  day  of  Fd>ruary,  1906,  and  bla  aUotmoit 
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deaoended  to  bis  ^ug^tra,  BUa  Wdister,  sub- 
ject to  m.  Howet  Interest  of  Ills  wifft  In  a  part 
of  tbe  allotment,  and  Ella  Wetwter  died  In 
September,  1910.  and  dalm  title  by  reason 
of  various  conTeyances.  Defendants  admit 
that  Elsie  BUly  is  tbe  daufl^ter  of  Ellsabfith 
Webster,  but  deny  that  Eaisabelli  W^cer 
and  Eli^beth  Houston  was  one  and  tbe  same 
person,  and  deny  that  plaintiff  was  the 
daus^ter  ot  EUzabetb  Webster  by  a  ffflrmor 
marriage  with  Sam  Houston. 

The  case  was  flrst  tried  In  tbe  district  conrt 
of  Stephens  countr,  and  the  jnry  returned 
a  verdict  adverse  to  Eliza  Lauderdale,  and 
she  appealed,  the  case  being  reported  as 
Lauderdale  r.  O'Neill.  177  Pac.  IIS.  The 
opinion  of  this  court  in  that  case  revwsed  tbe 
Judgment  of  the  district  court,  holding  the 
evidence  of  defoodants  was  not  sufficient  to 
suinxHTt  a  Judgmrat  In  their  favor.  After  the 
plaintiff  and  defendants  had  introduced  their 
evldwce  upon  the  second  trial  of  the  case, 
the  conrt  instructed  the  Jury  to  return  a  ver- 
dict for  the  plaintifT.  and  entered  judgment 
for  tbe  plaintiff  for  an  undivided  one-half 
interest  in  the  land  and  for  |2,775  for  the 
use  and  occupation  of  aald  land.  From  said 
Judgment  tbe  defendants  have  ai^>ealed. 

For  reversal  of  aald  Judgment  plaintiff  in 
error  flrst  brief  the  question  that  the  court 
erred  In  sustaining  a  demurrer  to  the  evi- 
dence offered  on  behalf  of  plaintiff  In  error 
and  in  directing  a  verdict  for  the  plaintiff 
below.  Tbe  argument  upon  this  question  is 
directed  to  the  sole  question  i^arding^  the 
evidence  whether  Eliza  Lauderdale  and  El- 
sie Billy.  a6e  Webster,  were  half-sisters  and 
daughters  ot  the  same  mother,  to  wit,  Eliza- 
beth Webster,  nSe  Houston. 

The  plaintiff,  as  a  witness  in  her  own  be- 
half, and  three  other  witnesses  produced  by 
her,  testified  directly  and  positively  that  Eliz- 
abeth Webster,  the  mother  of  Elsie  Billy,  and 
Elizabeth  Houston,  the  mother  of  Eliza 
Lauderdale,  was  the  same  person;  that  the 
mother  was  first  married  to  Samuel  Houston, 
and  plaintiff  was  a  child  of  that  marriage, 
and  thereafter  Elizabeth  Houston  married 
Francis  Webster,  and  BIsle  Billy  Is  tbe  daugh- 
ter of  that  marriage. 

In  addition  to  this  testimony,  the  plaintiff 
Introdnced  a  decree  of  the  county  court  of 
Atoka  county  rendered  In  a  proceeding  In 
said  court  to  determine  the  h^rs  of  Ella 
Webster;  It  being  admitted  that  Ella  Web- 
ster had  died  in  Atoka  county,  and  that  the 
county  court  of  Atoka  county  bad  Juiisdlc- 
ti<m  to  determine  her  heirs.  The  decree  of  tbe 
county  court  of  Atoka  county  recited  that 
Ella  Webster  died  Intestate  in  said  county,, 
and  left  surviving  her.  as  her  next  of  kin, 
Elsie  BlUy,  n£e  Webster,  and  Eliza  Lauder- 
dale, nCe  Houston,  and  that  both  were 
daughters  of  Elizabeth  Webster,  nfie  Houston. 
It  was  admitted,  bowevra,  that  notice  of  ap- 
peal bad  bem  given  In  tbe  proceeding  to  dfr 


termlne  the  heirs.  Tlie  reccwd  does  not  <!Ub- 
close  ■whttbier  the  dettnnlnatton  <tf  lioln^ 
In  that  proceedli^;  has  beomne  final. 

Hie  defendants  produced  the  same  wit- 
nesses as  In  tbe  former  trial,  and  Introduced 
practically  the  same  testimony  whldi  this 
court  in  the  former  oidnlon  held  was  nega- 
tive testimony,  and  not  sofBdent  to  support 
a  Judgment  fbr  Oie  deftedanta.  In  addition 
to  the  witnesses  produced  at  the  ftwmer  trial 
the  defendants  produced  Uiree  additional  wlt^ 
nesses,  to  wit.  Frank  Jones.  Bedmond  Bond* 
and  William  Riddle,  and  an  affidavit  of  EWe 
BlUy.  The  testimony  of  Bedmond  Bond  and 
Frank  Jtmes  did  not  prove  any  facts*  bat 
was  negative  testimony,  and  did  not  strengtb- 
m  the  testimony  Introdnoed  In  the  former 
trial. 

Hie  evidence  of  Eliza  Lauderdale  and  her 
witnesses  was  to  the  ^ect  that  Sam  Houston 
and  Elizabeth  Houston  were  married  and 
lived  in  the  Choctaw  Nation  close  to  what 
is  now  the  town  of  Caddo  and  what  was  thai 
Blue  county,  and  that  the  plaintiff,  Eliza 
Laud^dale,  was  the  daughter  of  said  mar- 
riage, and  bom  about  1856.  Some  time  along 
about  1866  or  1867  Sam  Houston  and  Eliza- 
beth Houston  separated,  Sam  Houston  kept 
the  custody  of  Eliza  Lauderdale,  and  lived 
with  her  at  the  home  of  people  by  the  name 
of  Gardner;  that  Elizabeth  Houston,  the 
wife,  after  the  separation,  took,  a  younger 
diUd,  the  issue  of  said  marriage  to  Houston, 
and  moved  from  Caddo  to  near  the  town  of 
Atoka,  In  what  Is  now  At<Aa  county.  Tbe 
younger  chUd  died  shortly  thereafter,  and 
Sam  Houston  died  within  a  year  or  two  after 
tbe  separation,  and  Elisabeth  Houston  mar- 
ried Francis  Webster,  and  continued  to  live 
in  what  is  now  Atoka  county.  After  the 
death  of  Sam  Houston,  Eliza  Lauderdale  con- 
tinued to  live  in  the  home  of  the  Gardners. 

The  defendants  produced  as  a  witness  Wil- 
liam Riddle,  who  claimed  to  be  a  grandson  of 
the  Gardners  who  reared  Eliza  Lauderdale, 
and  lived  In  the  same  vldnlty  when  a  boy. 
and  being  a  couple  years  older  than  i^aintlff, 
who  corroborated  the  evidence  tiiat  Elixa 
Lauderdale  was  the  daughter  of  Sam  Hous- 
ton, and  that  he  nnderstood  tbat  she  was  an 
orphan.    The  witness  testified  as  follows: 

"A.  W^,  my  onderstanding.  my  grandmotiier 
said  she  was  an  orplian  girl;  that  is,  she  had 
a  father,  but  I  supposed  her  mother  was  dead. 
I  don't  know;  I  was  Informed  she  was  an  or- 
phan girl." 

The  witness  testified  that  be  now  lived  at 
Wynnewood.  and  had  not  seoi  the  plaintiff 
for  some  40  years.  In  being  asked  the  names 
ot  tbe  (^dren  of  the  Gardners,  be  named 
four  or  five,  and  upon  cross-examination  ad- 
mitted there  were  four  or  five  mose  that  be 
had  forgotten.  The  witness  furHier  testi- 
fied thst  It  was  generally  reported  in  Qie 
n^hborbood  that  Eliza  was  an  orphan  girl. 
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His  testimony  discloses  that  Bllza'a  father 
dted  when  she  was  about  8  or  10  years  old. 
He  does  not  pretend  to  know  who  her  mother 
was,  but  supposed  she  was  dead.  After  tes- 
tifying as  stated  ibove,  the  plaintiff  In  error 
offered  to  prove  that  the  witness  had  heard 
his  grandmother  and  his  nncle,  Green  Qard' 
ner,  upon  several  occasions  say  the  plalntUt's 
mother  was  dead,  and  that  she  was  an  or- 
phan. This  offer  was  objected  to  as  being 
hearsay,  Incompetent,  Irreleraat,  and  Imma- 
terial, and  the  objection  thereto  was  sustain- 
ed by  the  court  This  rollng  of  the  coort  Is 
assigned  as  error,  and  urged  along  with  the 
first  assignment  of  error. 

[1]  The  general  rale  regarding  hearsay  te** 
timony  to  estabUsh  relation  of  parties  la  stat- 
ed in  2  Jmes  <«  Evidence,  700,  as  ffldlowa: 

**In  other  words,  the  law  resorts  to  hearssy 
evidence  in  cases  of  pedi(rree,  apon  the  ground 
of  the  interest  in  the  dedaratjons  of  the  per- 
son from  whom  the  descent  is  made  out,  and 
their  consequent  interest  in  knowing  the  con- 
nections of  the  family.  The  rule  of  admission  is 
therefore  restricted  to  the  declarations  of  de- 
ceased persons  who  were  related  by  blood  or 
marriage  to  the  person,  and  therefore  Interest- 
ed in  the  snccession  in  qnestlcm.  From  neces- 
sity, in  eases  of  pedigree  hearsay  evidence  Is 
admissible.  But  this  rule  is  limited  to  the 
members  of  the  family,  who  may  be  supposed 
to  have  known  the  relationship  which  existed  in 
its  different  branches." 

Plaintiffs  In  error  admit  that  they  do  not 
come  within  the  rule  as  to  being  related  by 
blood  or  marriaee,  but  insist  that  the  Gard- 
ners had  reared  the  plaintiff  herein,  and  were 
her  toMer  parents,  and  their  statements  as 
to  her  pedigree  would  be  competent,  and  In 
supprat  of  that  contention  cite  and  rely  upon 
the  case  of  Alston  v.  Alston,  114  Iowa,  28, 
86  N.  W.  65.  In  that  case  the  question  In 
Issue  was  who  the  father  of  an  Illegitimate 
<dilld  was.  and  the  evidence  disclosed  the  pur- 
ported father  of  the  child  had  made  arrange- 
moits  with  the  foster  parent  to  rear  the 
tMld,  and  paid  them  for  caring  for  the  child, 
and  under  those  facts  the  court  held  their 
Btatements  made  by  them  were  competent, 
although  they  were  not  of  the  blood  or  re- 
lated by  marriage. 

[>]  Jones  on  Evidence,  vol.  2,  p.  706,  states 
as  follows: 

"As  evidence  of  this  description  must  vary 
by  tb«  drcnmstances  of  each  case.  It  is  diffi- 
cult, if  not  impracticable,  to  deduce  from  the 
books  any  predse  and  definite  rule  on  the  sub- 
ject. It  is  not  every  statement  or  tradition 
in  the  family  that  can  be  admitted  in  evidence. 
The  tradition  most  be  from  persons  having  such 
a  connection  with  the  party  to  whom  It  rehitea 
that  It  is  natural  and  llke^,  from  their  domes- 
tic habits  and  connections,  that  they  are  speak- 
ing  the  truth,  and  that  they  conld  not  be  mis- 
taken." 

The  record  discloses  that  the  witness  Bid- 
die  did  not  pretmd  to  know  who  plalntlfE^B. 


mother  was,  that  he  had  ever  heard  who 
she  was.    Witness  also  testified  as  follows: 

"A.  Well,  I  had  been  informed  she  was  an  or- 
phan. I  was  pretty  yoong  at  the  time,  and  did 
not  pay  a  great  deal  of  attention." 

If  the  statements  made  by  the  Gardners 
during  their  lifetime  are  to  be  received  in 
evidence,  it  would  be  necessary  for  the  rec- 
ord to  disclose  that  the  Gardners  were  ac- 
quainted with  the  mother  of  EUza,  and 
whether  they  were  In  a  position  to  know 
whether  the  plaintiff's  mother  was  dead,  and 
that  they  did  not  derive  their  Information 
from  hearsay  testimony.  We  recall  no  tes- 
timony that  the  Gardners  were  ever  acquaint- 
ed with  the  plaintiff's  mother,  or  that  they 
knew  who  the  mother  was,  and  the  witness 
himself  states  that  his  Informatiou  was  very 
Indefinite  and  uncertain,  and  that  he  did 
not  pay  much  attention  to  the  facts,  for  the 
reason  that  he  was  very  young.  Under  those 
circumstances,  we  do  not  think  the  court 
committed  error  in  sustaining  the  objection 
to  the  offer  made  by  defendant. 

It  is  next  contended  that  the  defendant 
Introduced  in  evidence  an  affidavit  of  Elsie 
Billy,  made  1^  her  during  her  lifetime,  and 
when  she  was  selling  her  land,  whoreln  it 
was  re<Hted  that  she  was  the  only  heir  of 
Eaia  Webster.  We  think  this  evidence  was 
Incompetent  and  of  no  force,  for  the  reason 
the  same  was  a  self-serving  declaration  made 
by  Elsie  BlUy  during  her  lifetime  and  In  her 
interest, 

£4]  The  next  assignment  of  error  Is  stated 
In  the  brleC  as-  follows:  ^la  court  erred  In 
rendering  Judgment  for  |2,77fi  rents  accrued 
prior  to  discharge  <a  Bird  E.  O'Neill,  admin- 
istratrix of  the  estate  of  John  O'Neill ;  said 
claim  was  never  presented  to  the  administra- 
trix as  a  diarge  agalmit  the  estate  of  Sotai 
O'Neill,  and  was  th»efore  barred  by  law. 
The  questton  aigued  does  not  go  to  the 
amount  of  the  Judgment,  but  simply  the  ques- 
tion of  whether  the  claim  was  barred,  for 
the  reason  It  was  never  presented  to  the 
administratrix,  and  whether  the  court  erred 
in  rendering  a  personal  Judgment  after  ti» 
estate  had  been  closed,  against  the  heirs, 
who  received  the  assets  of  the  Sdbn  O'Neill 
estate. 

Sectl<m  6888,  Bevised  Laws  1910,  provides 
for  the  filing  of  claims  with  the  administra- 
tor of  the  estate,  and  contains  the  provision: 

"If  it  be  not  then  due,  or  if  it  be  contingent, 
it  may  be  presented  wiUiin  one  month  after  it 
becomes  dne  or  absolute." 

It  is,  however,  confcndPd  by  defendant  in 
error  that  this  claim  was  a  contingent  claim, 
depending  upon  the  outcome  of  this  particu- 
lar controversy,  and  therefore  It  was  unneces- 
sary to  present  the  same  to  the  administra- 
tor until  the  same  became  absolute,  nor 
could  the  same  be  rightfully  presented  until 
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tbe  final  determlnatfon  of  thla  case,  and  In 
snroort  oC  OJs  conteatiim  dte  tlie  case  of 
Oamco  T.  Gonch.  46  Okl.  679,  146  Paa  449, 
fidkenln  this  ooort  stated  aa  ftdlowa: 

"CoBstroiDK  iectioDS  63S8  and  6348  togeth- 
er, it  seems  that  a  contrngent  claim,  soch  as 
is  the  claim  In  controveTsy  (Sonthem  Milwau- 
kee Go.  -V.  Murphy,  68  L.  B.  A.  note  VI.  p. 
86),  need  not  be  presented  within  that  time, 
bnt  Hoxy  be  presented  within  one  month  after 
it  becomes  due  and  absolute,* " 

[6]  Plaintiffs  In  error  further  contend  that 
the  administratrix  waa  discharged  In  1916, 
and  that  the  heirs  would  not  be  chargeable 
with  the  rents  chargeable  against  the  estate 
for  rents  accruing  before  the  administratrix 
was  discharged.  This  contention  of  plaintiff 
in  error  has  likewise  been  decided  contrary 
to  their  contention  by  this  court  In  the  case 
of  cailtty  V.  Gillett,  46  OkU  724,  148  Pac. 
1048,  L.  R.  A.  1916A,  1181,  wherein  the  oonrt 
stated  as  follows: 

"Does  the  fact  that  this  estate  was  closed 
pending  this  litigation,  and  that  the  heirs  took 
over  the  entire  property  of  the  estate,  both 
real  and  personal,  place  It  beyond  the  juris- 
diction of  tlie  district  coort  to  grant  the  relief 
prayed  for  by  the  Judgment  creditor,  whose 
claim  did  not  ripen  into  an  enforceable  liability 
before  the  estate  wm  closed?  This  is  a  ques- 
tion which  haa  not  often  been  adjndieatad,  and 
where  It  has  been  adjudicated  there  is  some 
conflict  in  the  dedsions,  bnt  the  wei^t  of  an- 
thori^  Is  to  the  effect  that  where  a  claim  has 
not  accrued  or  become  enforceable  nntU  after 
the  administration  of  the  estate  is  closed,  a 
recovery  may  be  had  in  an  action  against  the 
heirs  in  the  district  court,  to  the  extent  of  the 
assets  received  by  them  from  the  estate." 

It  was  stipulated  the  rental  value  of  the 
land  was  $2.50  per  acre  per  year.  There  ia 
no  contention  by  the  heirs  of  John  O'Neill 
that  the  assets  of  the  estate  of  John  O'Neill 
received  by  them  were  not  sufficient  to  satis- 
fy this  claim  against  the  estate.  Of  course 
they  would  mly  be  liable  to  the  extent  of  the 
value  of  the  estate  received  by  them;  and, 
there  being  no  contention  that  the  amount 
received  by  them  was  not  sufficient  to  satisfy 
the  amount  due  for  rent  while  the  estate  was 
occupied  by  John  O'N'eiU  or  the  administra- 
trix, we  find  no  error  In  tliis.  portion  of  the 
judgment 

[3]  In  view  of  the  facts  stated  above,  did 
the  court  err  in  directing  a  verdict  for  plain- 
tiff? This  court  has  announced  the  fcdlowing 
rule: 

"Court  may  direct  verdict  where  facts  undis- 
puted are  of  such  conclusive  character  that 
court  in  sound  judicial  discretion  would  be  com- 
pelled to  set  aside  verdict  returned  in  opposi- 
tion to  it."  Sartain  v.  Walker,  60  OkL  268, 169 
Pae.  1096. 

Having  reached  the  conclusion  stated  above, 
there  would  be  no  additional  evidence  than 
Oat  introduced  In  the  former  trial  to  sup- 


port a  judgmmt  In  favor  of  plaintiff  In  error* 
and.  tbla  court  bavlng  faerefcofore  held  that 
evidence  Insnfflcteit,  It  then  became  the  duty 
of  the  tEial  conrt  to  Instruct  the  Jury  to  re- 
turn a  verdtct  tor  the  plalntlfl,  or,  In  otbsr 
words,  there  was  no  evidence  to  deny  the 
questlou  of  fact  Hut  Blsle  BiUy  and  the 
plaintiff,  BUaa  Lauderdale^  weie  balf-slstera 
and  dang^ten  tjt  EUaabetti  Webstar  nte 
Houstw,  and  that  Elizabeth  Webster  and 
Enizabefh  HoDston  was  the  same  person. 

[tl  It  la  next  argued  that  If  the  court 
committed  no  enw  In  finding  that  EUza 
lAuderdale  la  a  half-aunt  of  SUa  Webster 
and  a  half-sister  of  Blsle  Billy,  that  by  virtue 
of  section  8427,  Revised  Laws  1910,  tbe  al- 
lotm^t  being  an  ancestral  estate,  and 
plaintiff  not  beii^  of  the  blood  of  the  father 
of  Julius  Webster,  therefore  she  should  be 
excluded  from  that  half  of  the  allotment  that 
came  to  Julius  Webstw  from  his  father  by 
reason  of  section  8427,  Bevlaed  Laws  1910^ 
which  Is  as  follows: 

"Kindred  of  the  half  blood  inherit  equally 
with  those  of  the  whole  blood  in  the  same  de- 
gree, unless  the  inheritance  come  to  the  intes- 
tate by  descent,  devise  or  gift  of  some  one  of 
his  ancestors,  in  which  case  all  those  who  are 
not  of  the  blood  of  such  ancestors  must  be  ex- 
clnded  from  such  laheritaDce." 

We  win  first  direct  our  attention  to  the 
allotment  of  Julius  Webster.  Upon  his  death 
It  descraided  to  his  daughter  Ella  Webster. 
The  court  has  found  that  Elsie  Billy  and 
Eliza  Lauderdale  are  related  in  the  same  de- 
gree  to  Ella  Webster,  both  being  aunts,  one 
of  the  half  blood  and  the  other  of  the  whole 
blood,  and  are  the  next  of  kin.  If  so,  tb^ 
inherit  her  property  equally,  unless  the 
estate  cornea  to  her  by  reason  of  inheritance, 
and  Eliza  I«uderdale  was  not  of  the  blood 
of  the  ancestor  from  wh^oe  It  came.  The 
estate  came  to  laia  Webster  by  inheritance 
from  her  father.  The  statute  then  provided 
that  tlie  kindred  who  are  not  of  tlie  blood  at 
such  ancestors  must  be  ^eluded  from  the 
inheritance;  The  ancestor  was  Julius  Web- 
ster, from  whence  the  allotment  came^  and 
plaintiff  is  of  the  same  Mood  as  Jnllns  Web- 
.ster,  being  a  half-sister;  therefore  she  Is  en- 
titled to  Inherit  equally  with  the  full  sister. 

This  interpretation  was  placed  upon  this 
statute  by  the  Supreme  Court  of  California, 
first,  in  the  case  of  In  re  Pearson'a  Estate, 
110  Cat.  524,  ^  Pac.  960,  and  again  followed 
in  Be  McKenna's  Estate,  168  Cal.  839.  143 
Pac.  606,  where  the  court  stated  as  follows: 

"Civ.  Code,  |  1394,  providing  that  kindred 
of  the  half  blood  inherit  equally  with  those  of 
the  whole  blood  in  the  same  degree,  onless  the 
inheritance  come  to  the  intestate  by  descent, 
devise,  or  gift  of  some  one  of  hia  ancestors.  In 
which  case  those  who  are  not  of  the  blood  of 
such  ancestors  must  be  excluded,  had  no  appli- 
cation to  real  property  acquired  by  a  wife  by 
gift  from  her  husband,  who  was  the  father  (rf 
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only  one  Iter  two  chfldreo,  «vei&  urominy 
that  die  hnabuid  wai  the  uceetor  of  the  wUe, 
rince.  while  the  diOdreu  were  kindred  of  the 
half  hlood  aa  to  each  other,  their  mother  vaa, 
ae  to  hoth  of  ^em,  of  the  whole  blood." 

The  plaintiff  and  Elsie  BUIy,  being  half- 
sisters,  but  both  of  the  same  blood  of  JuUoB 
Webster  and  EUa  Webster,  and  related  In  the 
game  degree,  and  boUi  full-blood  mraabers  of 
the  Choctaw  Tribe  of  Indians,  Inherit  the 
estate  equally. 

For  the  reasoQB  statadt  the  Judgment  ot  tba 
court  Is  affirmed. 

HABRISON,  a  J.,  and  PXTOHFOBD,  BL- 
TINO,  and  NICHOLSON,  JJ.,  concur. 


PAYTON  V.  SHIPLEY.    (No.  10471.) 

(Supreme  Court  of  Oklahoma.   Jan.  6;  19SEL 
Behearing  Denied  Feb.  1,  1021.) 

rSvUa&w  Tm  the  Court.) 

1.  EvMeace  i^50l(3),  556,  568(2)— Rula  M 
to  stating  grounds  of  opiaion  as  to  Mattl 
eoBipeteney  of  testator  stated. 

The  sabscriblng  witnesses,  pbysfdans,  and 
experts  may  testify  as  to  the  mental  compe- 
tency of  a  testator  wlthont  Btating  facts  or 
grounds  upon  which  Uielr  opinion  is  based, 
but  the  rale  is  to  the  contrary  as  to  none^ert 
witnesses.  Nonexpert  witnesses  must  state 
tile  facts  which  they  base  an  <vinion  as  to 
the  mental  competency  vt  tiie  testator,  and  the 
probatiTe  force  of  the  opinion  Is  to  be  adjudged 
by  the  court  or  jury  according  to  the  credi- 
bOity  <tf  the  witnesses  and  the  strength  or 
weaknoM  of  the  ImeU  upon  vUdt  it  Is  based. 

2.  Wills  «=»50— Test  of  testator's  mental  ooa- 
petoM^  stated;  'tastaneBtary  eapatrtty." 

A  testator  has  a  sound  mind  for  testamon- 
tary  purposaa  when  he  eaa  nnderstand  and 
carry  in  mind,  in  a  general  way,  the  nature  and 
aituatiMi  ot  bis  i^raperty,  and  his  relations  to 
the  persons  around  him,  to  those  who  naturally 
hare  some  claim  to  his  remembrance,  and  to 
those  in  whom  and  the  things  in  which  be  has 
been  chiefly  interested.  He  must  tmderstand  the 
act  which  he  is  doing  and  the  relation  in  which 
be  standa  to  tiie  objects  of  his  bounty  and  to 
tiioee  who  ought  to  be  in  Ua  mind  on  the  ocea- 
lion  of  making  his  wOL 

[Ed.  Notar-Tor  otiier  definitions,  see  Words 
and  Phrsses,  First  snd  Second  Series,  Testa- 
mentary O^MMity.] 

S.  Wills  «=»55(5)--JHdgnlsnt  probating  will 
held  against  .clear  weight  of  evidence  as  to 
taatfttor'a  oompetenoy. 
We  have  examined  the  record  in  this  case, 
and  find  that  tta  testator      not  possess  tea- 
tamMitaiy  otmpetency  to  make  a  will,  and  that 
tk€  judgment  of  the  trial  court  ia  against  the 
dear  wdght  eif  Ae  eridenee. 

Bafley,  Sans,  FItdifiad,  and  Haniaoii,  3Jh 
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Appeal  from  District  Court,  Pontotoc  Oonh 
ty ;  J.  W.  Btrten,  Judge. 

Application  hy  Nancy  Bell  Shipley  to  pro- 
bate will  of  Phmp  Payton,  deceased, ,  op- 
posed by  Noah  Payton.  Judgment  probating 
the  win,  and  the  contestant  appeals.  Re- 
versed and  r«nanded,  with  directions. 

W.  T.  Angllu,  of  HoldenTlUe,  0.  B.  Hall,  at 
Oklahoma  City,  and  J.  T.  Young,  of  Sulphur, 
for  plaintiff  In  error. 

E.  F.  Mathls,  of  HoldeuTllle,  and  I.  M.  King 
and  Jno.  P.  Orawfwd,  all  of  Ada*  for  defraid- 
ant  In  error. 

HIGGINS,  J.  Philip  Payton  wa«  a  faU- 
blood  Choctaw  Indian*  a  mute,  and  at  the 
time  of  his  death  was  ondor  guardianship 
on  the  grmnulB  of  ineoiqpetency.  He  wan  tlw 
owner  (tf  an  allotmmt  at  land,  consisting  of 
820  acres,  and  maaey  in  the  bank  in  the  sum 
of  f 1,743.06,  which  wan  the  x«ooeeds  of  a  sale 
oi  inherited  lands  by  him  under  guardianship 
proceedings  as  an  Incoauietent 

On  the  7th  day  of  March,  1914,  Payton 
devised  and  bequeathed  practkwUy  his  aitli» 
estate  to  Nancy  Sh^ey,  tiw  wife  ia  hie 
guardian.  He  departed  this  life  m  the  16th 
day  of  December,  IMl.  BIb  last  wHl  and 
testament  was  presented  to  the  county  court 
of  PoQtotoc  county  for  probate.  ^Oiat  court 
refused  to  probate  the  sam^  but  vpoa  appeal 
to  the  district  court  the  will  was  there  pro- 
be ted,  whereupon  a  suit  was  InsHtuted  In 
this  court  to  xerlew  the  Judgmoit  and  viro- 
ceedlngs  of  the  district  oonrL 

Thrae  an  several  assignments  of  error, 
but  the  particular  assignment  rdied  iwim  Is 
whether  or  not  Philip  Payton  possessed  testa- 
mentary capacity  at  the  time  the  will  was 
executed. 

Upon  an  awnilnatlon  of  the  entire  record 
in  this  case  we  find  ISie  history  of  PUlip  PAy< 
ton  and  matters  pertaining  to  his  competency 
to  be  aubstantially  as  follows:  Hist  be  was, 
as  heretofore  stated,  a  fuU-blood  Indian,  a 
mute;  that  he  possessed  only  very  erode 
methods  of  Indicating  his  Ideas;  ttiatbeknew 
no  deaf  and  dumb  alphabet,  and  never  had 
attended  a  deaf  and  dumb  sdiocd;  that  be 
was  about  41  years  of  age  at  the  time  ct  his 
death;  tbat  in  1896  an  Indian  klinman  open- 
ed np  a  lease  tor  him  on  Indian  lands,  and 
entsred  into  an  agreement  with  one  H.  A. 
Sdls,  the  &ther  of  the  bmefldary  under  the 
will,  that  If  he  OSells)  would  look  after  and 
care  for  ^lUp  he  could  have  the  use  and 
benehi  of  this  lease  of  Philip's;  that  Pblllp 
lived  with  Mr.  Sells  until  about  1904 ;  that 
the  lease  then  was  turned  over  to  the  daugh- 
ter, the  beneflclary,  who  also  took  Philip 
along  with  tbe  lease,  and  he  continued  to  live 
with  her  and  her  husband  until  the  time  of 
bis  deaOi  with  the  exception  of  about  one 
year. 

We  further  find  that  In  190S  M.  A.  Shipley, 
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tlift  buabimd  of  tlie  benefldary,  made  aivUca- 
tton  to  the  clerk  of  the  United  States  conrt  at 
Ada,  Ind.  T.,  to  be  appointed  fuardian 
of  the  persMi  and  estate  of  Philip,  for  the 
zeabou  that  he  was  an  Incompetent,  and 
was  so  amwinted,  but  that  at  a  later  date  tills 
appointment  appears  to  have  been  set  aside; 
the  court  finding  the  guardian  not  be  a  prop- 
er person  to  be  guardian.  We  further  find 
that  at  a  later  date  application  was  made  to 
the  United  States  court  at  Durant,  Ind.  T., 
by  one  Sprowls  to  be  appointed  curator  of 
his  estate  on  the  grounds  of  the  incompetency 
of  Philip,  and  he  was  so  appointed.  The  rec- 
ord does  not  show  what  became  of  this  ap- 
polntmmt  We  further  find  that  at  a  later 
date,  subsequeit  to  statehood,  that  a  repre- 
sentatlTe  of  the  Interior  D^artmmt  of  the 
federal  gorerament  Inrest^ted  Philip's  C(m- 
ditlon,  and  as  a  result  made  application  to 
Ihe  county  court  at  Ada  for  the  appointment 
of  U.  E.  Sliipley  as  guardian  of  the  person 
and  estate  of  Philip,  on  the  grounds  that 
Philip  was  an  incompetent,  and  he  was  so 
amx^ted  the  court  We  fartb»  find  from 
the  record  that  Payton  executed  deeds  to 
certain  Inherited  lands  situated  In  Bryan 
county ;  that  as  gnai^dian  M.  E.  ShlpI^,  hus- 
band of  the  benefldary,  employed  counsel  and 
Instituted  proceeding  in  the  district  court 
of  that  county  to  set  aside  the  deed  executed 
by  Philip,  and  obtained  from  the  conrt  in 
June,  191S,  a  finding  and  Juds^noit  that, 
'*Phll^  was  wht^ly  dercrid  of  understanding, 
and  wholly  incapacitated  ftom  undeistand- 
ing  the  nature  of  busUiess  transacti<ms  of 
any  kind,"  and  for  that  reason  caneded  the 
deed  execated  by  blm  to  his  Inherited  land. 
We  find  tliat  In  the  guerdlanshiii!  report  filed 
by  M.  B.  Shlpl^  In  the  count?  court  that  in 
an  application  tor  allowance  for  the  care  and 
keep  of  Philip  the  guardian  stetes: 

"That  said  ward  is  not  physically  strong,  and 
this  fact,  together  with  the  mental  imbecility 
of  said  vard,  renders  him  practically  incapable 
of  doing  any  work  of  any  valee  to  said  guard- 
ian." 

We  further  find  that  in  March,  following 
the  decree  of  the  district  court  setting  aside 
the  deed  executed  by  Philip  as  abore  stated, 
and  while  PhlUp  was  seriously  ill  with  pnen* 
monla  at  the  home  of  the  guardian  and  ben- 
ell  clary,  the  guardian  sought  the  services  of 
an  attorney  to  prepare  a  will,  and  gave  to  him 
the  data  to  be  written  therein*  wherein  VhUip 
was  to  devise  and  bequeath  practically  all  of 
his  estate  to  the  wife  of  the  guardian.  The 
attorney  did  not  at  that  time  pr^Mire  the 
will,  but  at  a  later  date  one  Yeargen  pro- 
cured the  same  attorney  to  draft  such  a  will 
which  Is  alleged  to  have  been  signed  by  the 
testetor,  and  which  Ib  sought  to  be  probated 
In  this  case. 

From  the  record  we  find  that  about  the 
same  number  of  wltoesses  testified  on  each 
aide.  The  witnesses  swearing  most  friendly  to 


the  praponut,  the  b^efldary,  woe  her  kin- 
dred, to  wit,  her  father,  son,  sw-in-Iaw,  and 
cousins.  When  the  evidence  of  the  kindred  Is 
eliminated,  there  Is  very  little  left.  On  the 
other  hand,  the  witnesses  testi^ng  on  iMhaU 
of  the  decedent  were  not  related  to  any  of  the 
parties  to  the  suit  or  in  the  result  of  the  ac- 
tion. TSn  only  evidence  that  the  testator  ever 
knew  the  contents  of  the  will  is  the  evidence 
ot  the  benefldairy  and  her  wn-iu-law,  Mr. 
Turknett,  a  subscribing  witness  to  the  wllL 
The  other  subscribing  witness  died  subse- 
quent to  the  execution  thereof,  and  prior  to 
the  time  the  matter  of  probating  the  same 
was  heard.  He,  however,  was  a  kinsman  of 
the  beneficiary,  Mr.  Yeargen  was  presoit, 
and  stated  he  was  to  receive  $2.50  for  procur- 
ing the  services  of  an  attorney  In  drafting  the 
will,  but  he  states  that  he  did  not  understand 
the  communications  between  one  of  the  sub- 
scribing witnesses,  who  claimed  to  know  how 
to  communicate  with  PhUlp  through  signs, 
and  Philip,  but  that,  aa  far  as  be  could  see 
and  know,  Philip  appeared  to  understand  the 
will. 

[1]  The  subscribing  wltoesses,  physicians, 
and  experts  may  testis  as  to  the  mental  com- 
petency of  the  testator  without  stating  facts 
or  grounds  upon  which  their  opinion  Is  based, 
but  the  rule  Is  contrary  as  to  nonexpert  wit- 
nesses. The  nonexpert  witnesses  must  state 
the  facts  upon  which  they  base  an  oplnl<Mi  as 
to  Mie  mental  competency  <tf  the  testator,  and 
the  probative  force  of  the  opinion  Is  to  be 
,  adjudged  by  the  court  or  jury  according  to 
the  credibility  of  the  witnesses  and  the 
strength  or  weakness  of  the  facts  upon  which 
it  is  based.  40  Cyc  1035-1041.  The  only 
expert  witoess  In  this  case  testifying  was  the 
physician  who  attended  the  testator  during 
his  last  Illness,  who  stoted  that  he  had  a 
childlike  mind,  a  mind  ttiat  nevor  developed 
after  be  was  5  or  6  years  old;  that  he  took 
his  medicine  like  a  child. 

We  find  from  the  record  that  the  nonexpert 
witnesses  testifying  for  the  proponents  based 
their  opinion  as  to  testator's  mental  capacity 
to  make  a  will,  and  laying  as  a  ground  for 
their  opinion,  that  he  could  plow,  hoe,  feed 
and  water  stock;  that  he  imew  he  had  land, 
and  m<niey  In  the  bank ;  and  on  the  evidence 
of  one  witness,  who  testified  that  Philip  could 
count  fr<Mn  1  to  30;  in  the  testimony  of  an- 
other witness  It  la  not  clear  whether  or  not 
this  witness  could  count  to  Philip  as  high 
as  300,  or  whether  Philip  himself  could  count 
that  much;  and  it  is  furtlier  stated  that 
Philip  could  weigh  a  sack  of  cotton  after  he 
had  picked  the  same.  Aside  from  the  cred- 
ibility of  the  witnesses  testifying  to  mental 
competency  the  facts  they  testified  to  in- 
dicating mental  competency  should  be  given 
more  weight  than  their  mere  (pinion  In  the 
matter  as  to  his  competency,  and  this  is  so 
stated  by  Cyc.  above.  So  the  question  pre- 
sents itself  that,  even  upon  the  evid^ice 
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tbe  witnessea  showing  posUlTe  acts  of  the 
testate's  competency,  wbetter  or  not  these 
acts  within  themselTes  would  be  snfflctent  to 
pnve  testamaitary  competency.  Hie  furtber- 
moBt  bounds  of  hla  mental  competency  ap- 
pear to  bare  mer^y  been  the  performance  of 
small  dntlei  upon  a  term,  to  wit,  to  hoe, 
plow,  feed,  watu-  stodk,  pick  cotton,  wet^  a 
sack  of  same,  and  to  count  as  high  as  certain 
nmnuers. 

This  record  Is  long,  and  I  shall  not  at* 
tempt  to  give  the  same,  other  than  tbe  eri. 
deuce  of  the  baefldary  In  the  wlU  and  her 
BOO -in-law,  the  aubecrlblng  wftneaees.  they 
being  the  ones  testifying,  in  my  Judgment, 
most  friendly  In  support  of  the  probate  of 
the  will,  and  tbe  testimony  of  W.  B.  Toney 
aBd  G.  O.  Hatctwtt,  tbe  attont^s  who  repre- 
sented teatatcw's  gnardian  in  the  salt  above 
referred  to,  to  set  aside  certain  deeds.  These 
attorneys  hare  no  Interest  in  this  action. 

Mr&  Nancy  BeU  IShlpl^.  propwent  and 
boiefldary  nnder  tbe  will,  testified  as  fol- 
lows: 

"I  hare  known  PbQlp  Peyton  for  about 
13  or  14  years,  daring  which  time  he  has 
lived  in  my  home  and  has  been  treated  as  a 
member  of  the  fsmlly.  I  foroished  lilm  a  bed, 
and  he  ate  at  the  taUe  wiUi  the  rest  of  tbe 
family.  I  was  good  to  liim  as  to  one  of  tha 
cliildren;  he  was  good  to  me.  I  could  com- 
municate with  him  in  Mb  deaf  and  dumb  lau- 
gnage,  and  could  make  him  understand  any- 
thing that  I  erer  tried  to  tell  him;  he  seemed 
to  have  good  sense  to  be  deaf  and  damb,  and 
knew  he  owned  land.  In  Us  Tarloes  coarersa- 
tions,  he  said  that  when  he  died  he  wanted  me 
to  have  his  land  and  money,  and  that  when 
I  died,  if  he  lived,  he  would  get  what  I  bad. 
He  knew  he  had  money  in  the  bank.  He  could 
plow,  cot  wood,  and  hoe,  and  do  everything 
that  could  be  done  about  tbe  place,  just  like 
one  of  the  children  did.  He  was  about  40 
years  old  at  the  time  of  bis  death.  He  knew 
he  bad  a  farm,  bat  I  d<m't  suppose  be  knew 
how  many  acres  he  bad;  don't  know  whether 
he  knew  what  it  was  worth.  I  don't  guess  he 
knew  to  tbe  dollar  how  much  money  be  had; 
I  never  tried  to  explain  to  him  how  much  mon- 
ey or  how  Bneh  land  be  bad." 

She  was  asked  this  question: 

"Q.  Was  be  paid  for  the  work,  or  did  he 
wcrk  like  one  of  the  diildren?  A.  Worked  like 
ene  of  the  duidren,  and  we  clothed  and  board- 
ed him.  I  charged  $40  for  taking  care  of  him 
when  he  was  ei<^  with  pneumonia.;  be  could 
not  read  or  write,  and  bad  never  attended  deaf 
and  dumb  school;  talked  entirely  by  signs." 

Richard  Turknett,  a  subscribing  witness  and 
son-in-law  of  the  benefldary,  testified  that 
be  knew  tbe  testator,  and  had  known  him 
for  several  years,  and  could  communicate 
with  him  by  signs ;  tbat  ha  co^lained  to  him 
what  was  in  tbe  will,  and  to  wbom  his  prop- 
erty was  going,  and  that  be  "showed  to  ns" 
that  be  wanted  Mrs.  SUirtfly  to  have  hts  lapd 
and  also  bis  money;  that  PbUlp  knew  he 
bad  land  and  money;  that  tUft  other  aob- 
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scribing  witness,  Mr.  Bntler,  was  dead;  that 
Mrs.  Shipley  was  good  to  Philip  as  a  mother 
could  be  to  a  son ;  that  Payton  could  speak 
some  words,  but  could  not  speak  a  sentence ; 
"I  explained  he  was  giving  all  his  land  to 
Mrs.  Shipley ;  I  never  talked  to  him  about 
the  number  of  acree,  and  did  not  undertake 
it;  I  could  not  take  a  part  of  his  land  and 
show  him  what  I  wanted  to  do  with  it ;  could 
not  show  him  about  fractions  of  land ;  I  did 
not  show  him  about  his  land  situated  In 
Choctaw  county;  I  did  not  know  he  had  any 
land  in  Choctaw  county  at  the  time  of  the 
will;  Philip  was  sick  at  the  time  the  wIU 
was  executed;  he  showed  me  to  sign  it." 
These  questions  were  asked: 

"Q.  Now,  there  was  no  way  to  explain  to  bim 
bow  moch  he  owned— bow  many  acres  he  own- 
ed—was there?  A.  No,  sir.  I  never  attempted 
to  tell  him  bow  many  Cbousand  didlars  be  bad 
is  the  bank.  There  was  no  way,  and  I  never 
tried  to  tell  him  the  difference  between  9100 
and  11,000  or  flfi.OOO.  PhiUp  made  Mr.  Ship- 
1^  a  tolerable  fair  hand.  Philip  was  smarter 
than  a  whole  lot  of  full-blood  Indians  who 
could  not  speak  EhtgUsb." 

W.  B.  Toney  testified  as  follows: 

"I  first  knew  PhiUp  shout  1911,  and  repre- 
sented bim  in  some  lawsnits  for  Mr.  Shipley, 
his  guardian;  conducted  two  In  Bryan  county  in 
connection  with  Mr.  Hatchett;  bad  an  oppor- 
tunity to  observe  his  mental  .condition.  He 
was  a  full-blood  Indian,  and  was  deaf  and  dumb, 
and  had  tbe  simple  mind  of  a  ch3d,  fuQ-blood 
Indian  child.  He  did  not  appear  to  me  of  hav- 
ing a  mind  sufficiently  developed  to  be  able 
to  comprehend  the  nature,  extent,  or  value  of 
property.  He  could  probably  know  be  had 
lands,  or  might  know  he  bad  money,  but  to 
know  and  think  of  lands  in  acreage,  so  many 
acres  of  land,  and  those  acres  of  land  worUi  so 
many  dollars,  I  don't  think  he  ever  thought 
in  those  kind  of  terms.  I  don't  think  he  was 
capable  of  knowing  a  will  from  a  deed,  or  a 
deed  from  a  lease,  or  lease  from  bill  of  sale,  or 
nature  of  an  estate  he  would  be  conveying  in 
those  kind  of  iastruments,  an  heir  of  descent 
and  distribution  or  heirship,  or  whom  it  would 
be  cast.  That  is  my  impression.  I  never  could 
communicate  with  him.  We  were  together 
two  trips,  four  or  five  days  at  a  time,  and  I 
never  could  communicate  with  him,  and  I  could 
not  tell  anything  about  his  conception,  if  he 
had  any  conception,  of  this  estate  or  of  bis 
kin  folks  or  anything  of  tbe  kind.  My  interest 
In  bim  ceased  when  my  suits  for  him  terminat- 
ed In  Bryan  county.  I  have  no  interest  in  the 
present  matter.  My  chances  to  win  the  lawsuit 
was  to  show  that  he  could  not  make  a  deed. 
We  believed  It,  and  I  believe  it  yet;  fought  the 
case  out  on  that  line,  and  saw  him  off  and  on 
up  until  just  before  be  died,  and  I  think  he 
never  got  any  better." 

C.  0.  Hatchett  testified  as  follows: 

"I  live  at  Durant;  am  a  lawyer.  I  have 
known  Philip  Payton  since  19C3.  He  was 
living  near  Blue,  Ind.  T.,  when  I  first  knew 
him;  knew  PhUip  well  until  1008  or  ItiOO,  when 
lie  moved  to  near  Allen,   t^ee  then  I  havs 
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known  falm  only  en  two  or  Uirce  occaaions, 
when  h«  attended  court  in  charge  of  his  guard- 
ian, as  plaintiff  in  certain  caiea  in  wtiich  oar 
firm  were  his  attomer*.  We  concluded  the 
laat  litigation  ;for  him  in  January.  1914; 
probably  last  time  I  saw  Philip  was  In  Decem- 
ber, 1913.  I  waa  acquainted  with  bis  mental 
and  physical  condition  at  least  tor  10  or  12 
years.  His  physical  condition  was  apparently 
good;  not  rery  strong,  but  looked  as  well  as  the 
ordinary  fuD-blood  Indian.  He  was  full-blood 
Choctaw,  He  was  deaf  and  dumb  from  time 
I  first  knew  him;  could  not  read  or  write  any 
language.  He  knew  no  system  of  mute  lan- 
guage. When  I  was  around  him  I  noticed  that 
those  intimately  acquainted  with  him  had  a 
crude  method  of  communicatinc  with  Um,  bvt 
It  was  only  a  method  by  which  the  simplest 
means  of  knowledge  could  be  communicated. 
He  could  be  told  to  come  to  dinner,  to  use  bis 
hoe  in  chopping  cotton  by  movement  of  the 
hand  as  if  hoeing,  and  he  could  perhaiw  be 
told  to  go  to  bed  by  moTement  indicating  re- 
moving  his  clothes,  but  outside  of  matters  of 
that  kind  he  had  no  way  of  being  communicated 
wltih.  He  was  an  idio^  wholy  devc^  of  um* 
derstanding.  Ha  did  not  hare  snffidcBt  mental 
cmnprebensfon  of  what  a  wHl  meant  or  what 
land  meant  or  what  property  meant  He  did 
not  have  auflSdent  mental  capacity  to  resize 
that  he  owned  property.  He  had  a  faint  com- 
prehenaion  of  what  ailver  coins  were,  but  he 
had  no  idea  whatever  as  to  the  meaning  of 
paper  money;  he  knew  a  nickel  or  dime  would 
buy  candy,  but  he  had  no  idea  the  value  of 
money.  He  did  not  realixe  what  heirship  mesnt 
or  who  were  his  heira.  I  am  sure  his  mind 
was  nerer  developed  from  that  of  a  very  young 
chUd.  Ho  was  without  understanding  when  I 
first  saw  him  and  as  I  observed  bim  during  the 
course  of  10  or  12  years.  I  could  never  see 
any  improvement,  and  this  was  bis  mental 
condition  the  last  time  I  saw  him  in  1913,  I 
am  sure  he  had  no  comprehension  of  what  a 
will  meant,  nor  that  by  signing  a  will  be  woulu 
convey  property  to  any  one  else.  I  made  a 
test  in  1913  to  make  certain  of  his  mental 
condition.  Mr.  Shipley  and  he  came  to  Dnrant 
to  attend  court.  We  had  two  or  three  sidts  to 
set  aside  conveyances  which  had  been  pre- 
tended to  be  made  by  Philip.  The  sole  ground 
for  setting  aside  these  conveyances  was  total 
Ia(&  of  understanding  upon  his  part  M.  E. 
Shipley  was  his  guardian  at  the  time,  and  came 
along  with  Philip.  We  got  Philip  tn  the  office, 
and  I  endeavored  by  all  the  means  in  my 
power  to  attempt  to  communicate  with  bim  j 
by  signs,  and  otherwise  and  ascertain  if  be  j 
knew  anything  about  what  a  deed  was.  I  waa 
wholly  unable  to  commuidcate  with  Philqi.  His 
guardian  also  endeavored  to  communicate  with 
him,  and  was  unable,  ao  far  as  I  could  see,  to 
make  him  comprehend  anything  about  the 
meaning  of  a  deed  or  any  other  instrument  of 
writing.  His  guardian  was  able  to  communi- 
cate with  him  as  to  some  simple  matters  like 
eating  and  simple  things.  Outside  of  that 
ndther  the  guardian  nor  myself  were  able  to 
make  him  understand  anything  about  a  deed,  the 
land,  or  the  meaning  of  either." 

l^ere  Is  no  evidence  in  the  record  tlmt  be> 
tween  the  times  that  Philip  was  declared  an 
InctAnpeteDt  and  the  executi<m  of  the  will  by 


him  that  there  bad  been  any  diange  of  any 
kind  in  his  mental  competency,  bat  all  tiie 
witnesses  that  testlfled  as  to  whether  or  not 
thwe  had  been  any  change  stated  that  there 
had  been  no  dbange  as  far  as  they  oonld  ever 
see. 

Most  of  the  witnesses  testifying  In  behalf 
of  ttie  proptmoits  of  the  will  bad  known 
PbUlp  from  12  to  20  years,  and  from  12  to  15 
of  these  years  he  bad  resided  with  the  guard- 
ian and  tbe  beneficiary  under  the  will,  and 
had  worked  for  them,  and  it  appears  from 
the  beneficiary's  evidence  that  be  was  not 
paid  for  his  smices,  bnt  worked  like  one  of 
the  children.  This  would  cover  that  period 
of  Payton's  life  approximately  between  26 
and  40  years.  When  called  upon  to  meet  the 
evidence  In  behalf  of  tbe  contestants  show- 
ing Incompetency  of  Philip,  the  best  tbat  the 
propoxients  ot  the  will  could  offer  was  that 
Philip  could  do  certain  simple  chores  of 
farm  work.  There  is  no  evidence  In  this  rec- 
ord tbat  he  ever  in  all  his  life  carried  on  a 
business  transaction  of  the  simplest  kind,  or 
tbat  any  property  of  any  kind  was  ever  in- 
trusted to  him,  or  that  any  sum  of  money  in 
excess  of  91  was  ever  left  to  bis  judgment  to 
spend,  or  that  he  was  ever  called  to  exercise 
judgibent  In  any  manner  whatsoever,  or  tbat 
he  ever  as  much  as  bou^t  his  ctoOieB  m  loo- 
vided  for  bis  own  needs, 

[2]  The  next  question  for  consideration  Is 
as  to  what  mental  capacity  Is  required  in 
order  for  one  to  make  a  valid  and  subsisting 
will.  Gardner  on  WlUs,  pt  100,  par.  81,  viz.; 

"A  testator  has  a  sound  mind  for  testamen- 
tary purposes  when  he  can  onderstand  and 
cari7  In  mind,  in  a  general  way,  the  nature  and 
rituatitm  of  his  property,  and  his  relations  to 
the  persona  around  Mm,  to  those  who  naturally 
have  some  daim  to  his  remembrance,  and  to 
those  in  whom,  and  the  things  in  which,  be  haa 
been  cbie^  intereated.  He  must  understand 
the  act  which  he  4s  iiobig,  and  the  relatien  In 
whidi  he  stands  to  the  obJeetB  of  his  bounty 
and  to  those  irtto  ou^t  to  be  in  his  ndnd  os 
the  occasion  of  making  Us  wffl.** 

This  court  in  Bilby  et  al.  T.  Steward  6b 
Okl.  707,  158  Pae.  U78,  atld: 

*VreBtamentar7  caprndtj,  or  the  lack  therei^ 
is  a  question  of  fact  There  is  no  rule 
which  it  may  be  determined,  with  predston. 
where  capadty  ends  and  incapadty  begins,  bat 
this  question  should  be  determined  from  all 
the  facts  and  drcumatancea  of  each  particular 
case;  and,  where  the  evidence  fairly  and  rea- 
sonably sunwrts  tiie  findings  of  testammtaiy 
incapacity,  tiie  same  wiU  not  be  disturbed." 

In  this  case  the  witnesses,  twiHfirtng  moat 
friendly  for  the  beneficiary  and  propooents 
of  the  will  bdng  the  beneficiary  and  htf  boo- 
in-law,  say  tiut  Oiej  never  tried  to  emiain 
to  him  how  much  land  or  money  he  had,  and 
there  was  no  way  to  oplaln  to  Um  bow  maiSx 
be  omwd.  Tbe  record  in  this  case  sbowi 
that  Philip  owned  a  tract  of  land  situated  in 
Ohoctaw  county,  Ofcl.,  ot  whldti  apparently^ 
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bis  ^ardlan  and  the  subscribing  wltneaaes, 
Tho  explained  the  contents  of  the  will,  and 
l^lillip,  knew  nothing  about,  this  being  a  part 
of  his  allotment 

[3]  Upon  an  application  of  the  law  to  the 
evidence  as  above  stated  we  find  that  the 
testator  did  not  possess  testamentary  com- 
petency to  make  a  will,  and  that  the  Judg- 
ment of  the  trial  court  is  against  the  clear 
weight  of  the  evidence. 

It  13  urged  that  the  acts  of  Mrs.  Shipley  In 
caring  for  Philip  were  purely  humanitarian. 
We  find  from  the  record  that  out  of  Philip's 
estate  due  allowances  were  made  for  his  card 
and  keep  and  extra  amount  during  iUnesa 
The  record  indicates  that  they  took  good  care 
of  him  and  were  kind  to  him.  His  guardian 
Toluutarlly  took  upon  himself  the  guardian- 
ship  of  his  person  and  estate,  and  In  being 
good  and  kind  to  him  only  did  t^at  which  he 
agreed  to  do  and  the  law  legulted,  and  for 
which  he  was  compensated  In  momy  out  of 
bis  ward's  estate.  .  , 

This  cause  is  reversed  and  remanded,  with 
directions  to  the  trial  court  to  eatu  a  iudc* 
ment  refusing  the  will  probate. 

RAIMBT,  a  J.,  and  JOHNSON,  McNBILL. 
and  OOijiilBlH,  JJ.,  concur. 

KANE,  PITCHFOBD,  HABEISON,  and 
BAILEY,  JJ.,  dissent 

BAILEY,  J.  I  am  unable  to  agree  with  the 
majority  opinion.  On  the  16th  day  of  Mardi 
1917,  Philip  Payton,  a  full-blood  Choctaw 
Indian,  died  in  Pontotoc  county,  state  of 
Oklahoma.  The  said  Philip  Paybm  left  no 
children,  wife,  father  or  mother,  or  grand- 
father or  grandmother,  surviving  him,  and 
but  one  uncle,  to  wit,  Noah  Payton,  the  con- 
testant hnein,  who  states  that  he  Is  the  (mly 
heir  at  law  of  the  said  Philip  Payton,  deceas- 
ed. On  the  31st  day  of  March,  1917,  there 
was  filed  in  the  county  court  of  Pontotoc 
county,  OkL,  an  Instmmtent  In  writing, 
purporting  to  be  the  last  will  and  testa- 
ment of  the  said  Philip  Payton,  deceased, 
together  with  a  petition  for  the  probate  ot 
said  will,  and  the  appointment  of  Nancy  Bell 
Shipley,  the  principal  beneficiary  under  the 
will,  as  executrix.  After  the  usual  provisions 
rdative  to  the  health  and  mental  'capacity 
of  the  testator,  and  the  direction  for  the  psy- 
ment  of  the  Jiuit  debts  of  said  testator,  It  !• 
provided. 

"I  further  give  and  bequeath  to  each  and  ev- 
ery person  who  may  be  able  to  show  that  they 
are  my  legal  heirs  at  the  time  of  my  death, 
under  the  laws  of  the  state  of  Oklahoma,  at 
ttie  time  of  my  death,  it  any  Uiere  should  be,  the 
smn  vt  five  (96.00)  each, 

"I  farther  ^ve  and  beQueatb  all  the  rest,  re- 
mainder and  TUddne  of  my  property,  both  per- 
sonal prc^erl^  and  real  estate  to  my  beloved 
friend  (who  has  cared  for  me  so  faithfully  for 
so  many,  years)  Mrs.  Nancy  Bell  Shqtley,  to 
have  and  to  hold  said  property  to  herself,  her 
heirs  and  assigns  forever. 

196P.-0 


"I  hereby  appoint  her,  the  said  Nancy  Bell 
Shipley,  my  sole  executrix  without  bond  of  ttds 
my  last  will  and  testament." 

The  will  appears  to  be  properly  signed,  sut>- 
scribed,  and  attested,  and  Is  dated  the  7th 
day  of  March,  1014.  Thereafter  Noah  Pay- 
ton,  plaintiff  in  error  and  the  alleged  sole 
heir  of  the  said  deceased,  filed  in  the  county 
court  of  Pontotoc  county,  his  objection  to 
the  ^bate  of  said  wUI,  which  said  objeo 
tlons  may  be  summarised  as  follows: 

First,  tliat  said  will  was  not  executed  or 
attested  in  acwrdance  w^th  the  regiilremeat 
of  law  governing  Che  execntton  and  attesta- 
tion of  wills ; 

Second,  that  at  the  time  of  the  execution 
of  the  said  purported  wUl,  the  said  deceased 
was  of  unsound  mind,  having  at  the  time  a 
guardian  duly  appctoted  by  the  probate  court 
of  Pontotoc  county;  that  said  testator  was 
not  possessed  of  sufficient  testamoitary  ca- 
pacity to  make  a  valid  will ;  and 

Third,  that  said  will,  if  executed  at  all,  was 
executed  because  of  undue  influence,  coer- 
cion, duress,  and  fraud  practiced  on  the  said 
PhiUp  Payton,  by  M.  E.  Shlfdey,  the  fans- 
band  of  the  legatee;  and 

Fourth,  that  the  said  Philip  Payton  was 
a  fuUfblood  Indian  of  the  Choctaw  Tribe, 
coald  not  read  or  write,  and  was  deaf  and 
dnmb,  devoid  of  understanding,  and  wholly 
Uicapable  of  making  a  valid  dispodtlon  of  his 
property  at  the  time  of  the  execution  of  the 
purported  will. 

Frffln  a  Judgment  ot  the  oonnty  court  of 
Pontotoc  county,  tliat  court  refushig  the  pro- 
bate of  tlie  will,  the  cause  was  appealed  to 
the  district  court  of  Pontotoc  county,  and, 
after  hearing  In  that  court,  the  court  made 
and  filed  its  finding  of  facts  and  condnsions 
of  law,  which  may  be  summarised  as  follows: 
(1)  That  there  was  no  fraud,  coercion,  duress, 
or  undue  Infiuence  exerted  upon  testator  in 
the  execution  of  the  will;  (2)  that  the  In- 
competency which  had  been  theretofore  ad- 
judicated and  found  to  exist  had  ceased ;  (3) 
tliat  testator  had  sufficient  mental  intelli- 
gence to  understand  the  nature  of  the  will, 
and  was  possessed  of  testamentary  capacity ; 
(4)  that  the  attesting  witnesses  understood 
the  sign  language  of  the  testator,  and  could 
and  did  converse  with  him,  and  that  the 
will  was  actually  written,  subscrlt>ed,  and 
attested  represented  the  wish  and  will  of  the 
testator,  and  that  the  will  was  the  last  will 
and  testament  of  said  testator,  and  duly  and 
properly  executed  and  attested. 

It  is  admitted  under  the  facts  as  presented 
by  the  record  that  the  testator  was  a  full- 
blood  Choctaw  Indian  about  38  years  of  age, 
deaf  and  dumb,  and  unable  to  read  or  write 
either  the  Choctaw,  En^lsh,  or  any  other  lan- 
guage ;  that  he  was  unfamiliar  with  the  deaf 
and  dumb  alphabet,  and  that  his  means  and 
methods  of  communication  was  limited  to 
such  crude  signs  as  he  had  learned.  It  Is 
further  undisputed  that  the  said  Philip  Pb7- 
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ton  wu  a  man  of  normal  pbyslcal  and  tKxUly 
BtroiKtb;  that  ho  was  able  to  perform,  and 
did  praform,  the  nsual  and  ordinary  duties 
about, the  farm;  and  that  testator  had  Ured 
In  the  tume  of  die  boiefidary,.  Mrs.  Sbiplcor. 
and  bar  husband,  for  a  pwlod  of  15  years 
and  that  during  that  time  he  had  beoi  treat 
ed  as  a  member  of  the  family  •  that  none  of 
testator's  r^tlves.  If  any  there  were,  had 
shown  any  concern  or  care  for  his  welfare 
or  comfort,  or  .that  any  siKdi  relatiTes  had 
commonlcated  or  visited  with  him  for  a  long 
period  of  time ;  that  the  husband  ot  the  prin- 
ciple henefidary  was  the  goardlan  of  the  tes- 
tatOT ;  that  the  simple  wants  of  the  testator 
had  been  met  and  provided  by  Urs.  Shipley. 
B^tlve  to  the  mmtal  attitude  of  the  dece- 
dent; the  erldoice  presented  by  the  record  is 
at  total  variance  and  lrrec<mcllabl&  Some 
of  the  witnesses  testifying  that  testator  was 
^^lly  derotd  of  mental  capacity  end  unable 
to  appreciate  and  oomiffehaid  the  most  ccon- 
monplace  things  and  facts,  and  was  without 
any  coDceptI<m  of  property  values.  While 
upon  Oie  other  hand*  it  Is  testified  by  numet^ 
ous  witnesses  that  he  was  posseased  ot  an 
avraage  d^ree  of  IntelUguce  found  among 
fuU-blood  Indians  and  that  he  understood 
and  knew  that  certain  money  and  funds  be- 
longing to  him  was  deposited  in.  a  certain 
bank ;  that  he  performed  the  ordinary  duties 
.on  the  £arm  with  ordinary  ability  and  fftill, 
sometimes  engaging  himself  to  neighbors  to 
assist  in  &rm  work;  that  he  waa  able  to 
appredate  ttie  dUEerence  in  value  of  certain 
coins;  that  he  could  count  on  his  hands  to  a 
number  testlfled  to  from  20  to  SOO;  that  he 
could  weigh  cotton ;  that  he  knew  and  recog- 
nised those  with  whom  he  had  opportunity 
for  acquaintance,  and  it  was  ftirther  tssU- 
fled  that  those  wlio  were  continuously  as- 
sociated with  him  were  able  to  reasonably 
and  readily  cdmmunicate  with  him  concern- 
ing the  ordinary  afiFalrs  and  to  understand 
the  thoughts  and  ideas  desired  to  be  com- 
municated by  him;  yet  again  It  Is  testified 
that  he  was  unable  to  communicate  concern- 
ing only  aucb  matters  and  objects  as  were 
most  general  and  commonplace.  There  is 
a  suggestion  In  the  record,  though  not  clear, 
that  perhaps  the  affliction  as  to  speech  and 
hearing  did  not  befall  the  testator  until  be 
had  reached  the  age  of  7  or  8  years. 

It  is  first  contended  that  the  trial  court 
erred  in  finding  as  a  conclusion  of  fact  and 
of  law  that  the  will  was  not  obtained  by 
duress,  coercion,  undue  Influence  or  fraud. 
Whatever  may  be  the  presxmaptlon  reason 
of  the  fact  that  Mrs.  Shipley,  the  principal 
beneficiary  under  the  will,  was  the  wife  of 
the  guardian  of  the  testator,  we  cannot  con- 
ceive that  such  fact  could  do  more  than  to  re- 
quire that  it  be  affirmatively  shown  that  tlic 
will  was  a  free  and  voluntary  act  of  the  tes- 
tator. The  rule  announced  by  this  (tonrt  Is: 
The  burden  of  proof  In  the  trial  of  a  contest 
on  the  probate  of  a  wQl  Is  upaa  the  propo- 


nents <jX  the  win  to  make  a  prima  fade  Aim- 
ing that  the  wUl  Is  entitled  to  probate,  tiie 
burden  then  shifts  to  the  contestant  to  es- 
tablish the  issues  presented  tbe  contest 
(tn  le  Son-sfr^gra*B  Will,  T8  Okl.  215,  188 
Paa  866) ;  and,  while  we  are  presented  irKU 
no  ruling  of  the  court  wfaldi  suggests  the 
placing  of  the  imrdeai  of  proof  to  establish 
the  presaice  of  undue  influence,  coercion,  or 
fraud,  but  accepting  the  ctmtentlon  that  ttils 
burden  under  tbe  drcnmBtances  presented  by 
the  record  In  this  case  was  upon  the  propo- 
nents, we  think  such  burden  fairly  and  fully 
met  This  court  in  Be  Coin's  Estate,  176 
Pac.  607,  held: 

"Undne  inJlQence,  sndi  as  will  invalidate  a 
win,  most  b«  Bomething  which  destroys  the 
free  agency  of  the  testator  at  the  time  when 
the  instrument  is  made,  and  which,  in  effect, 
substitutes  t|ie  win  et  another  for  that  of  the 
testator.  It  Is  not  saffident  that'the  testator 
was  influenced  irj  the  beneSdarles  in  tite  or- 
dinary affairs  of  life,  or  that  he  was  snrroond- 
ed  by  them  aAd  in  confidential  relatlODS  Willi 
them  at  the  time  of  its  ezecntlML" 

It  Is  further  said: 

"It  is  tme-from  the  nature  of  the  sobject 
that  proof  of  nndne  influence  is  necessarily 
largely  or  wholly  circnmBtaotial,  and  the  con- 
testant is  not  confined  to  the  facts  wliieh  be 
may  be  able  to  adduce,  but  is  entitled  to  aU 
the  natural  infwences  which  may  be  derived 
fmn  establi^ed  facts.  But  the  wiU  of  a  per- 
son  fomid  to  be  posseised  of  sonnd  mind  and 
memory  ou^t  not  to  be  set  aside  on  evi- 
dence tending  to  show  only  a  possfbOlty  irf  on- 
due  Influence." 

We  find  nothing  in  the  record  In  this  case 
that  indicates  that  either  the  beneficiary  or 
her  husband  ever  at  any  time  made  any  sug- 
gestions concerning  the  will  or  any  provision 
thereof,  but  It  Is  testified  that  up(m  the  con- 
trary the  Information  upon  which  tlie  provi- 
sions of  the  will  was  predicated  was  secured 
by  a  disinterested  notary,  with  the  aid  and 
assistance  of  the  witnesses  to  the  will,  whom 
the  record  shows  had  long  been  associated 
with  the  testator,  and  were  able  to  readily 
communicate  with  him.  It  is  In  evidence  that 
the  husband  of  the  principal  beneficiary  had, 
about  tbe  time  of  the  making  of  the  will^ 
consulted  a  lawyer  with  reference  to  making 
such  will,  and  stated  that  It  was  the  desire 
of  the  testator  to  bequeath  his  property  to 
the  beneficiary  named.  But  the  notary  who 
prepared  the  will  testified  that  he  obtained 
fi-om  the  testator  himself,  with  the  assistance 
above  mentioned,  tbe  facts  and  provisions 
actually  inserted  in  the  wilL 

It  should  not  be  forgotten  that  the  def^d- 
ant  in  error  hod  for  many  years  stood  In  the 
place  of  a  mother  to  the  unfortunate  testa- 
tor, and  It  would  be  unnatural  to  suggest  that 
the  legitimate  influence  which  arises  from 
the  feeling  of  affection  and  gratitude  created 
by  kindly  services  should  prevent  the  reward 
of  those  who  bad  rendered  such  services  as 
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Kmg,  vnd  tbere  Is  no  reawnuiUe  evldfiioe  to 
■ugsest  tfaat  ratih  feeiUiiff  of  sratitode  wu 
taken  advantage  of  to  control  ttie  mind  of 
the  testator,  and  I  am  unable  to  say  that  the 
trial  court  was  not  justified  under  the  record 
in  taoUlOf  that  inch  wfll  waa  not  obtained 
by  dnnsa,  imdne  Infiaenoet  or  fnnd,  bat  waa 
the  free  and  volnntary  czprcssiGai  of  the  tes- 
tator. 

It  la  next  contended  that  the  court  erred 
In  flndlns  ai  a  matter  of  fact  and  of  law  that 
the  testatOT  pooao— od  sufficient  tegtamen- 
tary  capacity  to  execute  the  wUL  It  may 
be  noted  that  according  to  the  text-writers 
the  early  rule  waa  that  those  persons  bom 
deaX,  dumb,  and  blind,  since  Ouv  always  lack 
the  eommtm  Inlets  of  ondMstandlng,  were  In- 
capable of  harlns  anlmnn  testandt,  and  could 
not  make  a  valid  wllL  Under  the  modern 
role,  howevw,  neither  blindness  nor  deafness 
and  dumbueas  or  all  of  soeh  infirmities  wUl 
alone  Incapacitate  a  person  to  perform  the 
testnmentary  acta.  Alexander  on  Wills,  vol. 
1,  pars.  848,  840l  If  a  person  so  afflicted  has 
testamaitary  capacity  and  can  communicate 
his  deairee  and  purposes,  whether  such  de- 
slrea  or  purposes  be  expressed  by  words,  writ- 
ten Or  spoken  or  by  signs,  and  present  an 
Intelligible  scheme  of  disposition,  the  require- 
ments of  the  statutes  have  been  met,  Alex- 
ander on  Wills,  vol.  1,  pars.  348,  S49 ;  Potta 
T.  HoDse,  6  Ga.  S2i,  00  Am.  Dec.  329 ;  Christ- 
mas T.  MltcheU,  38  N.  a  63S :  Goods  of  Geale^ 
3  a.  W.  ft  Tr.  481;  StaiueU  t.  Kenan,  83  Qa. 
56. 

It  will  have  been  obeyed  that  at  the  time 
of  tbB  execoUon  of  the  will  the  testator  was 
under  gnardlanshli^  and  bad  been  adjudged 
incompetent  to  manage  bis  property.  There 
had  been  no  Judicial  determlnatiou  of  a  res- 
traatitm  to  oompetenc?,  but  it  la  provided  by 
aectlon  880,  Ber.  Laws  1910,  that: 

"After  Us  incapacity  has  been  JodidaSy  de- 
termined a  person  ot  onBonnd  mind  can  make 
no  eonrerasoe  or  other  contract,  nor  designate 
any  power,  nor  waive  any  right,  until  his  res- 
toration to  capacity  is  jodiclaUy  determined. 
But  if  actually  restored  to  capacity,  he  may 
make  a  will,  though  his  restoration  is  not  thus 
determined." 

And  in  the  case  of  Hill  et  al.  v.  Davis  et 
aL,  16T  Pa&  466,  L.  B.  A  191SB,  687,  it  Is 
said: 

"Upon  the  issue  of  testamentary  capacity, 
it  appears  that  the  testatrix  had,  prior  to 
the  thne  of  the  execntion  of  the  will,  been 
adjudged  Incompetent  to  manage  her  property, 
and  a  guardian  of  her  estate  appointed.  Her 
restoration  to  capacity  had  not  been  Judicially 
determined,  and  the  gnardianship  in  fact  oon- 
tinned  to  her  deatii.  But  she  could  neverthe- 
less make  a  valid  will,  if  she  had  been  in  fact 
a<^«ny  restored  to  capadty  at  the  time  of 
Ito  execution.'* 

The  trial  court  in  Ita  findings  recognized 
tlie  rule  that  the  findings  of  tiie  probate  court 
that  on  the  date  be  was  adjudged  an  Incom- 
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potent  he  was  an  inoon^etetat,  and  In  order 
for  testator  to  have  capacity  to  make  the 
will,  it  Is  necessary  to  find  that  sudi  incom- 
petency had  ceased.  But  the  court  found 
further: 

'TThftt  the  same  mental  condition  did  not 
exist  at  the  time  of  the  exeention  ^  the  wiQ 
as  at  the  time  of  the  adjudication  of  the  In- 
competeney,  and  that  testator  possessed  testa- 
mentary capacity,  and  was  mentally  competent 
te  make  the  wilL" 

This  court  has  had  frequent  occasion  to  de- 
termine what  state  of  facto  amounted  te  tes- 
tementary  capacity,  and  the  ordinary  test  of 
testamentery  capacity  Is:  Did  the  testator 
undmitand  the  effect  and  consequence  of  his 
act  at  the  time  the  will  was  executed?"  A 
test,  often  quoted.  Is  steted  in  Gardner  on 
Wills,  p.  100,  par.  81,  viz.: 

*'A  teatetor  has  a  sound  mind  for  testamen- 
tary purposes  only  when  he  can  understand 
and  carry  In  mind,  in  a  general  way,  the  nature 
and  situation  of  his  property,  and  his  relations 
to  the  persons  around  Mm,  to  those  who  nat- 
urally have  some  dalm  to  his  remembrance, 
and  to  those  In  whom,  and  Q»  things  in  wUdi, 
he  has  been  chiefly  intarestad.  Ha  most  un- 
derstand the  act  which  he  is  doing,  and  the 
relation  in  which  he  stands  to  the  objecto  of 
his  bounty  and  to  those  who  ought  to  be  In 
his  mind  on  the  occasion  of  making  his  wiU.'* 

This  court  In  Bilby  et  aL  v.  Stewart,  65 
Okl.  767,  153  Pae.  U73,  said: 

"Testamentary  capadty,  or  the  lack  thereof, 
is  a  question  of  fact.  Tbere  is  no  rule  by 
which  it  may  be  determined,  with  precision, 
where  capacity  ends  and  incapacity  begins,  but 
this  question  should  be  determined  from  all 
the  facts  and  drcumstances  of  eaj:h  particular 
case;  and,  whert  the  evidence  fairly  and  rea- 
sonably supports  Ota  findings  of  testamentary 
ineapadty.  the  aame  will  not  be-  disturbed." 
40  Cyc  1331;  Gordon  et  aL  v.  Gordon,  02 
Kan.  730,  142  Pac  242;  Slaughter  v.  Heath 
et  aL,  127  Oa.  747.  67  &  B.  6»,  27  B.  A 
(N.  &)  1. 

The  conflicting  testimony,  as  has  been  here- 
tofore noticed  concerning  the  testamentary 
capacity  of  the  testotor,  presented  a  qiieation 
of  fact  for  the  determination  of  the  court, 
and  the  testementary  capacity  having  been 
determined  upon  evidence  reasonably  sup- 
porting the  same,  and  the  authority  of  nu- 
merous dedfilons  of  this  court,  such  finding 
will  not  be  disturbed  here.  Btlby  et  al.  v. 
Stewart,  supra;  Gordon  et  al.  v.  Ctordon,  su- 
pra. 

The  last  assignment  of  error  Is  that  the 
court  erred  in  finding  as  a  tact  and  In  his 
oondusions  of  law  and  In  his  Judgment  en- 
tered in  this  cause  tliat  two  of  the  attesting 
witnesses  understood  the  sign  language  of 
the  deceased,  and  ccmld  and  did  converse 
with  him,  and  that  said  will  was  properly 
published  by  the  testator  by  bis  dedarlng  to 
the  attesting  witnesses,  said  Instrument  to 
be  his  last  wUl  and  teetameat.  To  my  mind. 
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the  most  difficult  pliase  of  this  case  ts  pre- 
sented to  this  assignment ;  and,  while  tiie  dlf- 
flcnltles  standing  in  the  way  of  the  conclu- 
sion reached  by  the  trial  conrt  are  not  over- 
looked under  the  findings  of  the  trial  court 
and  the  condition  of  the  record  presented  to 
na,  difflcol^  lyliig  in  the  pathway  of  the  con- 
testant is  still  greater.  It  should  be  noted 
that  a  nnmbttr  of  times  during  the  hearing  of 
this  cause  witnesses  were  aslced  to  indicate 
the  sign  and  motion  used  in  describing  ob- 
jects and  matters  to  the  testator,  and  signs 
and  motions  used  by  the  testator  in  indicat- 
ing his  replies  and  pnipbses.  These  motions 
and  signs  in  many  instances  are  not  detailed 
ta  the  record,  but  the  record  discloses  that 
"witness  here  Indicates."  The  effect,  clear- 
ness, fOice,  and  meaning  of  these  motions 
and  signs  was  arailable  to  the  trial  Judge, 
but  unavailable  to  this  court,  but  It  Is  in 
evidence  tliat  the  witnesses  to  the  will,  and 
that  the  members  of  the  family'  with  whom 
testator  lived,  after  continued  association, 
were  easUy  and  readily  able  to  understand  the 
meaning  of  testator's  signs  and  motions.  1 
am  not  unmindful  of  the  difficulty  of  the  ac- 
curate interpretation  of  the  signs  and  mo- 
tions that  might  be  made  by  one  afflicted  as 
was  the  testator,  but  I  think  much  ot  the  dif- 
ficulty ISiat  may  be  imagined  under  such  cir- 
cumstances disappeared  when  the  simple 
terms  of  the  will  now  presented  is  considered. 

In  determining  testamentary  capacity  and 
the  ability  to  express  one's  purposes,  the  na- 
ture and  diaracter  of  the  will  must  be  consid- 
ered. A  win  may  be  simple  or  complex,  and 
the  issue  ,  is  not  whether  the  testator  had 
capacity  to  make  any  certain  kind  of  will, 
but  whether  he  had  capacity  enough  to  make 
the  particular  will  In  dispute.  The  number 
of  objects  and  character  of  the  dl^oeltlon 
may  easily  eftect  the  mental  efforts  and  abili- 
ty required;  and,  as  was  said  In  Campbell 
V.  Campbell,  180  IIL  460,  22  N.  H.  WO,  8  L. 
R.  A.  167: 

"The  capacity  to  comprehend  a  few  simple 
detalla  may,  in  one  case,  suffice  to  enable  the 
party  to  int^U^ntly  dispose  of  his  property 
by  contract  or  will,  while  in  another  case,  it 
the  estate  be  large,  requiring  the  remembrance 
of  many  facts  and  the  comprehension  of  many 
details,  •  •  •  the  same  mental  capacity 
may  be  wholly  insufficient  to  that  intelligent  un- 
derstanding of  the  business  reqolslte  to  the 
making  of  a  valid  wiU." 

The  provision  virtually  amounted  to  be- 
queathing testator's  entire  estate  to  Mrs. 
Shipley.  It  is  true  tbat,  under  the  admitted 
testimony  of  the  witnesses.  It  Is  doubtful 
whether  the  testator  Indicated  that  he  de- 
dred  to  make  a  bequest  of  $5  to  all  next  of 
Un  who  might  establish  dielr  heirship,  and 
is  perhaps  certain,  under  the  record  in  this 
case,  that  testator  did  not  understand  that 
he  was  directing  the  appointment  of  Nancy 
Bell  Shipley  as  executrix  of  the  will  and  tes- 
tamoit,  but,  admitting  these  facts  to  be  true. 


I  do  not  understand  tbut  &a  wU2  to  be 
held  invalid  for  audi  reasons,  toe  It  has  been 
frequently  held  that,  where  the  invalid  par- 
tlcm  ot  a  will  can  be  sqMratad  from  thoae 
which  are  valid  and  etUi  glTe  eftect  to  Hie 
general  testamentary  scheme,  ttte  Invalid 
clauses  will  be  disregarded,  and  those  whidb 
are  valid  uidield.  Alexander  on  Wills,  par. 
38 ;  Carpenter  v.  Hubbard,  263  lU.  671,  106 
N.  E.  688 ;  Johnson  v.  Preeton,  226  m.  4«7. 
80  N.  fl.  1001.  10  U  B.  A.  (K.  S.)  664;  40 
Cyc.  1080. 

Regarding  tbe  effect  of  previous  Jndgmoito 
setting  aside  oonveyancee  by  leasoa  of  testa- 
tor's  IncapadtTt  see  OolUns  Lmg,  96  Or. 
63, 186  Paa  1038,  8  A.  L.  B.  lS7a 

Without  dlsct»i^g  the  onuparatlTe  Intd- 
llgence  required  to  support  a  finding  of  tss> 
tamentary  capacity  as  measured  by  the  ca- 
pacity to  make  l^ial  aid  binding  contracts, 
It  is  pertinent  to  note  the  requirements  of  tbe 
statute  r^tlve'  to  tiie  necessary  ability  to 
support  valid  and  binding  contracts,  section 
877,  Bev.  Laws  1910,  provides: 

"An  persons  are  capable  of  eontraetinft 
*  *  *  except  persons  of  imsonnd  mind** 

—while  sectiini  682,  Rev.  Lam  1910,  pro- 
vides: 

"Persons  of  unsound  mind,  within  the  mean- 
ing of  this  chatter,  are  i^ts,  lunatfcs,  and 
imbeciles." 

Without  defining  the  terms  used  in  the 
statute,  I  do  not  believe  that  testator  could 
have  been  fairly  held  to  come  within  either 
of  t3ie  classes  dadgnated.  It  must  not  be 
forgotten  that  testamentary  capacity  must 
be  tested  as  of  the  time  the  wUl  was  execut- 
ed. A  number  of  witnesses,  apparently  well 
advised  and  wholly  disinterested,  measured 
tb/a  testator  as  having  been  possessed,  of  the 
'intelligoice  possessed  by  tbe  average  fcdt 
blood  Indian." 

To  overturn  the  findings  of  the  trial  court 
Is,  in  my  opinion,  to  disregard  the  many  de- 
cisions of  this  court  relative  to  the  weight 
and  effect  to  be  given  to  Uie  findings  and  con- 
clusions of  the  trial  court. 

The  legacy  to  the  boiefldary  In  Uie  will, 
under  tbe  drcnmstances  of  the  record,  was 
most  natonU.  Tender  mbiistratiaos  in  rtdc- 
oess  and  watchful  care  In  health  Jostifled  a 
full  feeling  ot  friendship  and  affection.  Tbe 
bequMt  was  a  sinqile  one,  easily  ei^readed. 
and,  in  spite  <tf  tbe  conflicting  evidence  as  to 
I  the  moatal  attitude  and  testamentary  c^tad- 
1  ty  of  the  testotOT,  I  have  no  difficulty  in  con^ 
i  eluding  that  the  finding  ot  the  trial  ooort 
I  was  not  against  the  clear  welglA  ot  Urn  evi- 
I  deuce. 

i    For  the  reasons  assigned,  the  Judgment  of 
1  the  trial  court,  in  my  Judgment,  should  be 
affirmed. 

fiABBISON,  KANE,  and  PIKWOBD, 
JJ.,  concur  In  this  dissent 
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BROWN  tt  al.  V.  PARKS  it  al. 

(No.  1 1714.) 

(Snpreme  Goart  of  OVlaboma.  Jan.  25, 1921.) 


CSynabM  by  the  Otmrt.) 

1.  Appul  and  error  (»»567(2)— District  Judge 
•pacIaJly  assigned  cannot  grant  extension  be- 
yond aaslonment  for  preparing  oase-made. 

A  district  judge  aaeigiied  to  hold  court  out- 
side of  his  district  has  no  aathority.  after  the 
expiration  of  the  time  fixed  In  the  ord«r  of  ae- 
afgnment,  to  grant  an  eztentdon  of  time  for 
prqMriBC  vkd  serrinc  case-made,  ia  a  case 
tried  before  him  under  such  aaslgnment. 

2.  Appeal  and  error  4=»35&-Appeal  not  taken 
■■til  tlx  Montks  froai  date  of  JidinMBt  db- 
■imi. 

Where  a  proeeedinf  in  error  !■  not  IDod  fa 
thia  coart  aatll  after  &e  expiration  of  aix 
months  from  the  date  of  jodgment  or  older  ap- 
pealed from,  tt  win  be  Asmlaaed  for  want  of 

jurisdiction. 

Appeal  from  District  Court,  Oieek  County; 
IiDcien  B.  Wright,  Judge. 

Constdldated  salts  twtween  JoseiA  W. 
Brown,  administrator  of  the  estate  of  Sarah 
A.  Doyla,  deceased,  and  othera,  and  James  R. 
Paifea  and  others.  Judgment  for  the  latter, 
and  the  former  appeal.  On  motim  to  ^i<«wtiiiB 
aiv»eal.  ^peal  dismissed. 

Burt  &  Eeenan>  of  Sapulpa,  for  plaintUEs 

in  error. 

Irwin  Donovan,  of  Muskogee,  and  Thrift 
ft  Davenport,  of  Sapulpa,  for  defendants  in 
error. 

HARRISON,  a  3,  The  questions  for  de- 
termination here  are  presented  In  motion  of 
defendants  in  error  to  dismiss  the  axveal. 

It  appears  that  the  case-made  was  net 
served,  slgi^,  and  settled  within  the  time 
fixed  by  the  trial  Judge  for  serving;  signing, 
and  settling  same^  It  does  aj^iear,  however, 
that  the  judge  who  tried  the  case  made  an 
order  eztndlnc  the  time  for  service  and  set- 
tlement at  case-made,  but  it  aKMars  also 
that  he  was  not  the  regular  Judge  of  the  dis- 
trict in  which  the  case  was  tried,  but  was  a 
Judge  who  bad  bean  assigned  to  such  district 
from  another  district,  and  that  he  made  said 
order  of  extension  after  bis  term  of  assign* 
ment  had  expired. 

£1]  A  district  Jodge  assigned  to  hold  court 
entslde  of  bis  district  has  no  authority,  after 
the  expiration  of  the  time  fixed  in  the  order 
of  assignment,  to  grant  an  ^tension  of 
time  for  preparing  and  serving  case-made,  in 
a  case  tried  before  him  under  such  assign- 
ment ML  Park  t.  School  District  66.  164 
Pac  102;  HcGuiie  v.  McGuire,  78  Okl.  164, 
180  Faa  1B3. 

[S]  It  appears  also  ttiat  final  Judgment 
■Terrnllng  demurrer  to  the  evidence  and  mo- 
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tlon  for  new  trial  was  rendered  January  29, 
1920,  and  that  petition  in  error  and  purported 
case-made  were  not  filed  in  this  court  until 
September  16,  1920,  more  than  eix  months 
from  date  of  final  Judgmeut  ^erefore  this 
court  Is  without  jurisdiction  to  determine 
any  qnestloas  whiidi  ml^t  otherwise  be  de- 
termined on  transcript  Chapter  18,  Bessi<Hi 
Laws  1910-1911;  Thomason  et  al.  v.  C^iam- 
pUn.  48  Okl.  86.  141  Pac  411. 

It  foUowB,  OierefOre,  that  the  a^e*^'  vx%A 
be  dismissed ;  and  it  Is  so  ovdaed. 


ORIMMETT  V.  QRIMMETT  at  al. 

(No.  9933.) 

(Supreme  Court  <d  Oklahoma.  Jap.  20^  lOSSL) 

(Svllahu*  by  the  Court,) 

1.  Pleading  «=»402— Where  question  of  fact 
involved,  motion  for  Judgment  on  pieadlais 
should  be  dented. 

A  motion  for  judgment  on  the  pleadings 
should  be  denied  where  the  pleadings  raise  a 
question  of  fact  to  be  tried. 

2.  Evltfsnee  ^265(7)— Admlssloa  tqr  attoraey 
la  spsalng  statomeat  to  Jury  blndlm,  bat 
eqalvoeal  adnltsloa  Is  not  binding. 

An  oral  adadsaion  of  a  material  fact;  made 
by  an  attorn^  in  Ids  opming  statement  to 
the  jury,  if  distinct  and  formal,  and  made  for 
the  purpose  of  dispensing  with  the  formal  proof 
of  some  fact  at  the  trial,  is  a  solemn  admission 
and  conclusive  upon  the  party  making  such 
admission.  Where,  however,  the  so-called  ad- 
mission is  not  distinct  and  fonnsi,  bat  equivooU 
and  at  doab^  meaning,  and  wlisre  there 
immediately  follows  the  making  of  the  so-called 
admisdon,  the  fortiier  statement  ttiat  "we  say 
in  reply  to  drfendanti'  answer;  The  plain- 
tiff says  that  if  there  were  deeds  made  to  any 
of  the  parties  to  the  suit  set  up  in  defend- 
ants' answer  which  were  made  by  William 
Grimmett,  those  deeds  and  coaveyances  were 
void,  because,  as  defendant  sajft,  thej  were 
made  in  the  year  1907,  two  yeara  prior  to  the 
death  of  Harry  Orimmett  That  in  tiie  year 
1907,  the  plaintiff  WllUaai  Grimmett  had  no 
t^e  or  right  to  said  lands,  tliat  tbey  were  re- 
stricted  freedman  lands,  and  any  deeds  he 
might  have  made  would  have  been  void-'  "  ISuch 
statement  or  admission  will  not  supply  proof 
of  a  fact  material  to  the  plaintiff's  right  of 
recovery. 


3.  Judgment  «=97l3(l)~Ree  Jndloata  axtaads 
to  pleadings,  verdlet,  or  tadiags,  as  wall  aa 
to  formal  Judgment 

The  inquiry  of  res  judicata  in  not  limited 
to  the  mere  formal  Judgment  It  extends  to 
the  plea^ngs,  instructions  of  the  court  the 
rerffict  or  findings,  and  tlve  scotie  and  meaning 
of  the  Judgment  ia  often  determined  by  the 
pleadings,  vei-dict,  or  findings. 


or  other  ease*  see  stma  teple  and  KBT-NUHBBn  la  aU  Key-Nainbered  DIsmu  and  radeses 
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4.  IndttM  «»IS(l)-AfttMi|ilre«  tm%  of 
CherokM  frMdnu  Mid  M»t  to  liuro  to  grta- 
too^  bMMlIt 

Th«  afteMeqnlred  title  of  CherokM  freed- 
man  members  of  the  Cherokee  Nation  cannot 
inore  to  the  benefit  of  their  grantee  in  a  deed 
executed  1^  them  to  the  lands  allotted  to  their 
Bon  as  a  freedman  member  of  eoch  tribe,  said 
deed  having  been  exeeoted  dorint  the  lifetime 
of  said  allottee. 

5.  Dbpaaltleo  of  eaaee. 

Beoord  examined,  lodgment  of  the  trial 
court  rereraed  and  the  eanso  remanded,  with 
direcdona. 

Appeal  from  Dlotrict  Conr^  Oialc  Gonnty; 
Preston  S.  Davis,  Jndge. 

Actlw  b7  WUUam  M.  Orlmmett  against 
Pansy  OrlnAnett  and  others.  Judgm«it  for 
d^oidant  named,  and  plaindfC  appeals.  Ee- 
yersed  and  remanded,  with  directions. 

A.  A.  Hatdi,  of  Tulsa,  for  plaintlfC  In  error. 
Archie  D.  Neal^  of  Oietopa,  for  def  aid* 
anta  In  eirw. 

JOHNSON,  J.  This  Is  an  appeal  from  tbe 
,  district  conrt  of  Gralft  ooanty;  Hon.  PrestOD 
S.  Davla,  Jndge.  ' 

On  rebmary  14. 1»1T,  WllUam  IL  Orimmett 
commoiced  ttils  Bictiaa  In  ejectment  to  re- 
cover the  N.  of  the  N.  W.  of  section  22, 
township  28  north,  range*  21  east,  in  Oralg 
cDnnt7.  OkL,  allying  that  said  land  waa 
allotted  to  Harry  Orlmmett,  deceased,  a  Cher- 
okee freedman  dtlsen  of  the  Chqrtdue  Nation 
and  duly  enrolled  as  sndi  on  the  approved 
rolls  of  the  Cherokee  freedman  under  No. 

4094,  on  tbe   day  of  ,  1904,  and 

thereafter  received  his  allotment  deeds 
which  were  duly  approved  by  the  Secretary  of 
Hie  Interior,  copy  of  which  deeds  was  attach:- 
ed  to  his  petlticm  marked  Bidilblts  A  and  B, 
respectively. 

The  plaintiff  aU^ed  In  his  petition  that 
tliereafter  on  the  2d  day  of  June,  lOOB.  Harry 
Orlmmett  died  intestate  without  isaoe  and 
never  having  been  married  and  possessed  of 
said  land  ln4ee,  and  alleging  as  his  only  heir 
at  law  the  plaintiff,  W.  H.  Orlmmett,  who  is 
tike  fathCT  of  said  Harry  Orlmmett,  deceased, 
and  that  npon  the  death  of  the  said  Harry 
Orlmmett  tiie  plaintiff  became  the  owner  of 
said  land,  and  charged  in  his  petition  tliat 
the  defendants  were  wrongfnily  and  unlaw- 
fully possessed  of  the  land,  and  prayed  for 
Ji^Igment  a^^lnst  ttiem  for  the  .restltotlMi 
and  possessiw  of  same  and  for  costs. 

On  June  U,  1917,  A.  O.  N«al  was,  by  the 
court,  appointed  gnarfflan  ad  litem  for  tbe  de- 
fendant Pansy  Orlmmett,  a  minor,  and  as 
such  guardian  ad  liton  filed  an  answw  for 
his  ward,  also  fOr  the  defoidants  W.  P.  Bddy 
and  Battle  Adair.  The  defoidant  James 
Parks,  through  his  attwney  8.  F.  Parks,  filed 
a  separate  answer.  l%ese  several  si^rate 
answeis  contained  general  denials,  and  In 


additim  ther^  tiie  avarate  answer  of 
Pansy  Orlmmett  alleged  tbat  Ae  was  tlw 
owner  of  the  land  described  in  plain  tUTa 
petition;  that  die  aoqatnd  title  thereto  from 
ber  fatlier,  Harry  Orlmmett,  and  that  she 
was  in  possessbm  fliereof  and  bdd  such  pes* 
aesaicm  since  tbe  deatii  of  her  father,  said 
Harry  Orlmmett;  and  further  alleged  that  on 
or  about  tiie  1st  day  of  FAmary,  1912,  Hattle 
Adair,  known  and  called  Hattle  Orlmmett, 
commenoed  an  action  In  the  district  court  of 
Craig  county,  as  her  guardian,  for  the  purpose 
of  quieting  title  In  her  for  said  land,  said  suit 
being  Na  1086,  and  being  entitled  Battle 
Ortanmett  Oeorge  IMnier  et  aL,  and  that 
the  parties  claiming  title  hi  snCh  real  estate 
were  made  parties  defendant  In  said  suit,  and 
that  thereafter  on  or  about  the  1st  day  of 
July,  1912,  recovered  a  Judgment  ouMlng  llie 
tttie  in  her,  and  that  said  Judgment  was  never 
atvealed  from  ma  reversed;  that  by  rMSon 
th«eot  she  is  the  omier  of  said  real  estate 
and  prays  that  the  defendant  takes  notblng. 

The  defendant  W.  P.  Bddy  admitted  In  his 
answer  that  Harry  Orlmmett  iras  a  Chero- 
kee freedman  and  received  the  land  In  con- 
troversy as  his  allotment  and  the  deeds  duly 
made  therefor  and  approved ;  alleged  that 
Harry  Orlmmett  died  intesUte  In  1909^  but 
denied  that  the  plaintiff  was  the  only  beSx  of 
Harry  Orlmmett,  and  had  no  Int^est  In  said 
land,  and  alleged  Oiat  on  the  deatii  of  Harry 
Orlmmett  he  left  aurvMng  him  the  defend- 
ant Pani^  Orlmmett,  ^o  was  the  only  dhlld 
and  the  tmly  and  sole  surviving  heir  of  the 
said  Harry  Orlmmett,  and  as  sudi  h^  Is  Oie 
sole  owner  of  the  said  real  estate,  and  alleged 
that  he  was  tiie  duly  amK^nted,  qualified,  and 
acting  guardian  of  tiie  estate  of  the  said 
Fan«y  Qrlmmet^  and  that  as  such  he  was  in 
possession  of  said  land,  and  that  the  defted- 
ant  James  Paits  Is  the  toiant  theretm  and 
his  no  furthor  Interest  in  said  land ;  that  the 
defendant  Pansy  Ortanmett  is  now  about  ten 
years  of  age,  and  also  alleged  the  same  pro- 
ceeding In  tiie  district  court  and  the  resulta 
t}i»eof  as  alleged  in  the  separate  answer  of 
the  deftad^nt  Pansy  Orlmmett  Tbe  defend- 
ant James  Parks  filed  his  Borate  answer 
throng  his  attorney  In  addition  to  the  gen- 
eral denial,  aliped  tiiat  he  was  in  poasesskm 
of  the  land  aa  the  toiant  of  Pansy  Orlmmett 
and  prayed  that  he  recover  his  costs. 

Tbe  defendant  Hattle  Adair  alleged  In  her 
separate  answer  that  she  to  the  mother  of 
Harry  Orlmmett,  to  whom  said  land  was 
allotted,  and  that  said  land  was  conveyed  to 
him  u  allied  in  tiie  plalntUTs  petiUmi,  and 
she  further  alleged  that  Harry  Orlmmett  was 
dead,  and  at  tbe  time  of  his  deatli  left  sn^ 
viving  him  as  his  sole  and  mily  heir  at  law 
tiie  defendant  Pani^^  Orlmmett  his  daughter, 
and  that  the  had  been  in  possession  of  said 
real  estate  since  the  death  of  her  ftither, 
Harry  Orlmmett,  by  guardian.  She  alleged 
that  the  plaintiff  was  the  ffttiier  of  Harry 
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Grlnunett,  and  at  flw  time  of  Harry  Grtm- 
zDetf  >  d^th  tbe  land  descended  to  the  de* 
fondant  Fanar  Grlmmett  She  denied  by 
aUegatloo  that  Harry  Otlmmett  died  without 
iasne  and  bad  ner^  beoi  married,  and  that 
ttie  idalntUT  vaa  the  aolo  hdr  at  law  of 
Harry  Qrlmmett 

To  these  aereral  separate  answers,  the 
plaintiff  filed  relies  consisttns  of  a  general 
denial,  and  denied  spedflcally  that  the  de- 
fendant Pansy  Orlmmett  Is  the  child  of 
Harry  Grinuiett,  deceased,  and'deides  that 
Harry  Grlmmett  and  the  mother  were  hus- 
band and  wife,  alleging  that  Pansy  was  H- 
legltimate.  He  also  alleged  that  he  was  not 
a  party  to  fba  salt  mmtioned  in  Qie  defend- 
ant's answer,  if  sodi  salt  there  was,  and  had 
no  knowledge  of  the  pendency  vt  Buctx  suit; 
that  the  Judgment  recovered  by  the  defend- 
ant Pansy  Grlmmett,  if  such  there  be.  Is  not 
against  the  plaintiff,  and  whatever  claims  the 
parties  to  tb»  said  suit  may  have  made  to  the 
land  In  oontrorer^y  herein  were  rold;  that 
said  ^flwim^  If  any  they  made,  were  adverse 
to  ttie  title  of  the  plaintiff  and  were  unfound- 
ed and  hostile  thereto. 

Upon  the  laaues  tiius  made  by  the  pleadings 
of  the  reivective  parties,  tiie  case  proceeded 
to  trial  to  the  court,  the  parties  having  waiv- 
ed a  Juiy,  and  at  the  commencemmt  thereof 
opailng  statements  were  made  by  counsel, 
wblA  were  as  follows: 

Br  Mr.  Hatdi:  TUm  is  a  suit  to  recover 
laaOs  in  Ola  court  that  were  allotted  to  Harry 
Grlmmett,  a  Cherokee  freedman,  who  was  bom 
in  1880,  who  aied  in  1909,  possessed  of  the 
lands  in  controversy,  died  intestate,  without 
iasae,  and  never  having  been  married,  leaving 
surviving  him  as  his  only  heir  WHliam  Orlm- 
mett, his  father;  that  the  defendants  are  In 
poseession,  are  wrongfoUy  and  nnlawfally  keep- 
fag  va  out  of  tSe  land;  that  WiiUam  Grinunctt 
daima  title  to  the  land  as  the  heir  oi  Harry 
Grimmett,  deceased. 

By  the  Court:  He  would  be  under  the  Okla- 
homa statute  anyway. 

Whereupon  tiie  opening  statemoit  wv 
made  fbr  and  on  b^lf  of  the  defendants, 
■ame  being  in  wcMrds  and  flgures,  as  follows, 
to  wit: 

By  Mr.  Nesl:  Hany  Grimmett  was  the  son 
of  iraiiam  Grimmett,  the  plaintiff.  Some  time 
prior  to  1909,  I  am  not  able  to  state  when,  as 
we  daim,  he  was  married  to  Mamie  Vole  when 
he  died,  and  that  he  lived  and  continued  to  live 
with  Mamie  Tole  until  his  death  in  1909.  Dar- 
ing this  time  they  lived  together,  they  were 
recognised  gener^ly  as  man  and  wife,  and  they 
introdnced  eadi  other  as  man  and  wife,  and 
during  that  time  Pansy  Grimmett,  the  child 
mentioned  in  thEs  suit,  was  bom,  and  was  recog- 
nized as  the  child  of  Harry  Grimmett  and  Ma- 
mie Grimmett. 

Sabse^oent  to  the  time  of  Harry  Grimmett's 
death,  the  mother  died,  leavine  this  child.  Pans; 
Grimmett.  Thereafter,  and  prior  to  Fehraary, 
1012,  Ha  ttie  Grimmett  was  appointed  the 
goardian  of  the  person  and  estate  of  Pansy 
Oiimmett  fay  the  county  court  of  thia  county. 


On  or  about  the  1st  day  of  Februarr,  1912,  an 
action  was  brought  in  this  court  by  the  minor 
by  her  guardian,  Hattie  Grlmmett,  to  quiet  the 
titie  to  this  land,  which  they  were  then  in  pos- 
session of.  In  tiiat  suit  every  person  who 
claimed  to  have  any  title  by  the  records  of  this 
county  were  made  defendants,  among  them  be- 
ing Jay  Childera,  and  I  tbmk  a  party  by  the 
name  of  Olentine,  and  about  the  first  <tf  July  a 
Judgment  was  had  by  the  consideration  of  thia 
conrt,  in  favor  of  the  plaintiff  and  against  all 
of  the  defendants,  quieting  the  title  to  the 
plaintiff  to  the  land  in  controversy  and  being 
part  of  the  allotment  of  Harry  Grimmett.  The 
testimony  will  disclose  that  since  that  time 
the  defendant  Pansy  Grimmett,  by  her  guardian^ 
has  been  in  possesion  and  is  now  in  posses- 
sion of  this  real  estate.  The  testimony  will 
disclose  that  in  1907  the  plaintiff  in  this  action, 
William  Grimmett,  made  a  conveyance  of  this 
land  in  controversy  to  J.  H.  Childers,  and  Olen-. 
tine,  and  I  believe  if  they  ever  had  an  interest 
in  this,  it  was  thereby  conveyed  to  Childers 
and  Olentine,  parties  defendant  in  the  suit  in 
which  I  directed  your  honor's  attention;  there- 
fore if  they  had  any  interest  it  is  gone  long 
aso,  we  claim,  and  the  testimony  will  show 
these  parties  lived  together  for  six  yesrs  as 
man  and  wife,  and  were  recognised  as  sn'eb, 
and  the  chUd  bom  to  them  was  recognised  ae 
a  child  bom  in  lawfnl  wedlock,  and  then,  as  a 
matter  of  fact,  William  Grimmett  has  never 
conveyed  any  of  this  property  by  warranty  deed 
or  otherwise;  Pansy  Grimmett  was  the  child 
of  these  people  and  Is  entitled  to  this  land,  and 
is  the  owner  of  it.  v 

By  Mr.  Habdi;  In  reply  to  the  answer  of  the 
defendant,  we  have  filed  a  reply  denying  spe- 
cifically that  Harry  Grlnunett  is  the  father  of 
Pansy  Grimmett;  that  Maude  Vole,  the  mother 
of  Pansy  Grimmett,  was  never  the  wife  of  Har- 
ry Grimmett  We  also,  in  our  reply,  allege 
that  we  were  not  parties  to  the  suit  mention- 
ed by'  the  defendants  in  their  answer;  that  we 
had  no  knowledge  of  the  controversy  and  that 
the  Judgment  recovered  by  the  plaintiff  in  this 
case  Is  not  a  Judgment  against  this  plaintiff, 
and  that  whatever  claims  the  defendants  in  the 
suit  mentioned  by  the  defendants  may  have 
made  to  this  land  were  absolutely  void;  that 
none  of  the  defendants  In  that  suit  ever  receiv- 
ed any  titie  or  valid  or  legal  conveyance  from 
this  plaintiff,  and  we  are  not  in  pzMty  to  the 
estate  with  him. 

By  the  Court:  ^e  court  having  heard  the 
opening  statements  of  counsel  In  this  case,  and 
the  court  finding  section  4762  of  the  Bevised 
Laws  of  Oklahoma  1910  to  read  as  follows: 
"General  Denial  to  be  Entered  for  Whom.— 
The  gnardian  of  an  infant  or  person  of  unsound 
mind,  or  attorney  for  a  person  in  prison,  shall 
deny  in  the  answer,  all  the  material  allegations 
of  the  petition  prejudicial  to  such  defendant"  - 
And  tiie  court  finding  such  denial  has  been  filed 
on  the  part  of  the  guardian  ad  litem  for  the 
minor.  Pansy  Grimmett,  and  the  court  frather 
finding  from  tiie  opening  statements  and  the 
pleadings  that  William  M.  Grimmett,  the  plain- 
tiff in  this  case,  and  previously,  to  wit  some 
time  in  1907,  deeded  thia— conveyed  this  land 
in  controversy  In  this  lawsuit— 

By  Mr.  Hatt^  (Intermpting  the  conrt) :  I  do 
not  admit  we  made  the  deeds.  We,  in  reply  to 
defendants'  answei^-the  plaintiff  says  that  if 
there  were  deeds  made  to  any  ef  the  parties 
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to  the  suit  mt  up  la  defendants*  snewer  which 
were  made  by  William  Orimmett,  thoae  deeds 
and  conveyances  were  void,  because,  as  defend- 
ants Bar,  they  were  made  in  the  year  1907,  two 
years  prior  to  the  death  of  Harry  Orimmett 
That  in  the  year  1907,  the  plaintiff,  William 
GiimnLett,  had  no  title  or  right  to  said  lands, 
that  they  were  restricted  freeman  lands,  and 
any  deeds  he  might  have  made  would  be  void. 

By  the  Court:  By  Us  warranty  deed  to  bis 
grantees  who  appeared  in  the  claim  of  title  as 
well  as  the  said  deed  from  the  aaid  WlUiam 
Orimmett  as  grantor  in  the  lawsuit,  the  Judg- 
ment of  which  ia  set  np  on  the  answer  of  the 
defendants  in  tUa  case  at  bar.  And  the  court 
further  finding  from  the  opening  statements 
that  the  fact  that  Harry  Orimmett  was  alive  at 
that  time  does  not  strengthen  the  contention 
now  of  the  plaintiff  in  the  instant  case  for  the 
reason  if  his  cootention  is  true  that  he  is  the 
«ole  heir,  that  having  conveyed  the'  land  before 
he  inherited  it  and  afterwards  inheriting  it,  he 
is  estopped  now  from  asserting  any  claim,  the 
same  as  if  he  had  waited  nntO  his  son  died  and 
then  made  the  conveyances  thereto.  And  the 
court  being  fully  advised  in  the  premises,  finds 
that  the  land  In  controverey  is  the  land  of 
Paoay  Grlmmett  and  quiets  her  title  in  and  to 
the  same  as  against  the  plaintiff,  'William  Grlm- 
mett, and  all  persons  claiming  by  either  or  any 
of  them  in  any  manner  or  by  any  manner,  meth- 
od or  means  wliatsoeTer,  and  quiets  her  pos- 
session of  the  same  and  therefore  holds,  finds 
and  adjudged  and '  decreed  that  tiie  plaintiff, 
Wniiam  M.  Grlmmett,  t^e  nothing  by  tiilB,  Ua 
action  herein  against  the  d^endant  Pansy 
Grimmett,  or  any  of  the  said  defendants  to  this 
lawsuit,  and  that  these  defendants  have  Judg- 
ment against  the  plaintiff  for  all  of  their  costs 
in  and  about  this  action  laid  out  and  expend- 
ed, for  all  which  let  execution  issue. 

By  Mr.  Hatch:  To  ^lUeh  the  idalntlff  ex- 
cepts.. 

By  the  Oourt:  Let  the  record  show  the  ex- 
ception. 

Thia  V8B  all  the  statements  of  connsel  and 
an  tbe  proceedings  had  and  done  In  the  trial 
of  thlB  case,  no  testimony  either  oral  or 
docnmentarr  being  introduced  upon  the  triaL 

Tbe  court  ordered  a  Judgnmt  quieting  the 
title  of  tbe  land  in  tbe  deEondant  Pansy 
Grimmett,  and  for  costs,  to  reverse  whldi  this 
l»oceedIttg  in  txrot  has  been  regnlariy  e(Hn- 
menced  in  this  court. 

The  plaintiff  In  error's  assignments  are  as 
follows: 

1.  Tbe  trial  court  erred  in  overruling  Qua 
motion  of  the  plaintiff  in  errw  for  a  new 
trial. 

2.  The  txUH  court  erred  tn  giving  Jnd^mrat 
for  the  defttidants  and  against  tbe  plalntlfr. 

8.  The  trial  court  med  in  giving  Ju^cmoit 
on  the  pleafflngs  and  statement  of  connsti. 

4.  For  Oiat  tbe  findings  of  the  trial  court 
and  the  Judgmmt  herein  are  not  supported  by 
the  pleadings  or  by  evidence,  nor  by  state- 
ment of  the  plBlntlfl  or  bis  counsd. 

6.  For  tbmt  the  findings  of  the  trial  court 
and  the  Judgment  herein  are  contrary  to  the 
pleadings  of  the  plaintiff  In  error  and  con- 
trary to  tbe  statement  of  his  couuad. 


6.  For  that  the  judgment  is  contrary  to 
law. 

These  asslgnnients  of  error  will  be  consid- 
ered together  under  the  proposition  set  out  In 
the  third,  that  tbe  trial  court  erred  In  giving 
Judgment  <m  tbe  pleadings  and  statement  of 
counsel. 

It  seems  clear  to  us  that  the  issues  In  this 
case  are  clearly  drawn  by  the  pleading,  and 
the  case  turns  upon  the  question  of  who  is  the 
heir  of  Harry  Orimmett,  deceased,  or  wheUi- 
er  the  plaintiff  is  barred  by  a  form«  Judg- 
ment from  maintaining  tills  suit. 

The  plaintiff  alleges  In  his  petition,  ammg 
other  things,  that  he  la  the  father  and  only 
heir  of  Harry  Orimmett,  deceased,  who  was 
the  allottee  and  died  possessed  of  the  land  In 
controversy  on  the  2d  day  of  June,  1009,  and 
that  as  such  heir  he  (the  plaintiff)  became  the 
owner  In  fee  of  the  land  in  question. 

The  defendants,  by  their  several  answers, 
deny  that  the  plaintiff  is  the  heir  of  the  said 
Harry  Grlmmett,  and  allege  that  Pansy  Grlm- 
mett is  tile  daughter  and  only  heir  of  the 
said  Harry  Grlmmett.  The  defendant  Pansy 
Grlmmett  and  W.  P.  EMdy  also  allege  in 
their  respective  answers  In  substance  that  in 
February,  1912,  a  suit  was  Instituted  In  the 
district  court  of  Cra^' county,  Okl.,  by  Hattle 
Adalr,  as  guardian  of  Pansy  Orimmett,  for 
the  purpose  of  quieting  the  title  of  the  said 
Pansy  Grlmmett  In  said  land;  that  the  case 
was  entitled  Hattie  Grlmmett  v.  George 
Turner  et  al.  and  that  they  made  every 
party  of  record  claiming  to  have  an  interest 
In  said  real  estate  parties  defoidant  In  said 
suit;  that  in  July,  1912,  the  plaintiff  herein 
recovered  a  Judgment  quieting  the  title  of  the 
said  Pansy  Orimmett  to  said  real  estate,  and 
that  by  reason  thereof  the  said  Pansy  GrlOb- 
mett  Is  the  owner  of  said  real  estate^ 

The  plaintiff  for  reply  not  only  denied  the 
allegations  contained  In  the  several  answer^ 
generally,  but  spedflcally  denied  that  Pansy 
Orimmett  was  the  child  and  hdr  of  Harry 
Grlmm^  deceased,  and  Spedflcally  denied: 

"That  he  was  a  party  in  or  to  the  action  men- 
tioned in  the  defendants'  answers,  and  alleged 
tiiat  if  sudi  a  suit  there  was,  and  that  the  judg- 
ment in  said  answer  mentioned,  if  any  there 
is,  Is  not  a  judgment  gainst  the  plaintiff.  That 
whatever  claims  the  parties  to  said  suit  may 
have  made  to  the  land  In  controversy  hersin 
were  void;  that  their  claims  to  said  land,  if 
any  they  made,  were  adverse  to  the  right  and 
title  of  the  plaintiff  herein  and  were  unfounded 
and  hoBtOe  thereto." 

[1]  Without  question  tbe  pleadings  raised 
qnestlons  of  fact  to  be  tried.  This  court  has 
repeatedly  held  that  a  motion  for  judgment 
on  the  pleadings  should  be  denied  where  tbe 
pleadings  raise  a  quesUcm  of  fact  to  be  tried. 
Cobble  et  al.  v.  Farmers'  National  Bank  of 
Tecomseb,  Okl.,  et  al.,  58  OkL  814,  158  Paa 
864;  8t  L.  &  S.  r.  By.  Co.  t.  Kerns,  41  OkL 
ler,  136  Pac.  169;  Peck  v.  First  National 
Bank,  50  Okl.  2S2. 130  Pac.  1039;  Shlpman  t. 
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Porter,  48  Okl.  266,  149  Pac.  901 ;  Cobb  v.   hod  any  title  to  the  lands  in  controteray  fluch 


Keneflck,  23  OU.  440, 100  Pac.  646. 

It  Is  also  (dear  to  as  that  the  opening 
statement  of  counsel  for  plaintiff  contains 
nothing  that  can  be  construed  Into  a  solemn 
admission  that  the  plaintiff  was  not  the  sole 
heir  of  Harr7  Grlmmett  or  that  he  had  been 
married  to  Mamie  Tole,  or  that  Pansy  Grlm- 
mett was  his  child,  and  only  child,  or  that  the 
plaintiff  had  made  a  valid  deed  to  the  land 
to  another.  Counsel  stated  In  his  opening 
statement  that  Harry  Orlmmett  was  bom  In 
1890  and  died  In  1909.  He  also  denied  that 
there  had  been  a  valid  judgment  of  a  court  of 
competent  Jurisdiction  quieting  title  of  the 
land  In  controversy  In  Pansy  Grlmmett 
against  the  plaintiff  that  had  become  final, 
but,  upon  the  contrary,  tlie  allegations  of  the 
plaintiff  In  his  pleadings  and  the  opening 
statement  of  his  coonael  BotiBclaitly  oontro- 
vert  such  facta  and  join  iMoe  a«  to  the  «tat> 
ence  thereof. 

tZ]  As  to  whether  a  statement  of  counsel 
Is  a  solemn  admission  and  will  support  a 
judgment  of  the  court  that  It  was  such,  this 
court  in  the  case  of  Pattenum  v.  Morgan,  63 
OkL  96,  156  Paa  6H  states  tbe  role  u  Mi- 
lows: 

"An  oral  admission  of  a  material  fact,  made 
by  an  afToniey  in  his  opei^g  statement  to  tbe 
jury,  if  distiiict  and  formal,  and  made  for  the 
purpose  of  AspenainK  with  the  formal  proof 
of  some  fact  at  the  trial,  ia  a  aolenm  admission 
and  condurive  vpm  the  party  making  such 
admission.  Where,  however,  the  so-called  ad- 
mission is  not  distinct  and  formal,  bat  equivocal 
and  of  doubtfol  meaning,  and  where  there  im- 
mediately followa  the  making  of  the  so-called 
admission,  the  farther  statement  that  opposing 
eooDsel  will  be  experted  to  prove  their  case  as 
they  atated  It,  such  statement  or  admission 
will  not  supply  proof  of  a  fact  material  to  the 
plaintiff's  right  of  recovery" — citing  Greenleaf 
on  Bridence  (16th  Bd.)  vol.  1,  S|  186  and  206; 
Thompson  on  Trials,  {  201;  Chamberlayne  on 
Evidence,  In  a  footnote  to  section  1276;  M.  & 
K.  Tel^htmc  Cq.  v.  Vandevort,  67  Kan.  269, 
72  Pac.  771;  tindley  v.  A.,  T.  ft  a  S".  By.  Co., 
47  Kan.  432,  28  Pac.  201;  Ferson  v.  WUcox, 
19  Minn.  440  (Oil.  888);  Oscanyan  T.  Win- 
chester, B.  Arms  Oo.,  108  U.  S.  261,  26  L.  Bd. 
630. 

Counsel  for  defendants  say  in  their  brief: 

"In  )he  trial  of  this  cause  tbe  counsel  for 
the  reapeetiTe  parties  nude  opening  statconent 
of  what  the  facts  were,  and  while  the  pleadings 
did  not  admit  the  facts,  as  claimed  by  Pansy 
Grimmett,  yet  upon  the  trial  it  was  virtually 
admitted  by  counsel  for  plaintiff  that  his  client 
had  made  the  deeds  mentioned  to  Childers  and 
dentine,  but  counsel  denied  that  the  making  of 
such  deeds  caused  the  title  held  by  liis  client  to 
pass  to  the  grantees  named  in  such  deeds.  He 
dalmed  upon  the  trial  that,  when  such  deeds 
were  made  by  his  dient,  his  client  bad  no  title 
to  any  of  the  lands,  and  that  ther^ore  no  title 
passed  under  the  deeds. 

"On  the  contrary,  the  court  was  of  tiie  opin- 
loi^  and  so  hdd,  that  if  i^ntiff  in  error  ever 


title  passed  to  his  grantees  in  the  deeds  to 
Oleotine  and  ChUders,  even  though  at  the  time 
of  making  such  deeds  plaintiff  in  error  did  not 
have  any  title." 

With  this  contention  of  counsel  we  do  not 
agree.  It  Is  disclosed  by  the  pleadings  and 
opening  statement  of  counsd  of  the  plaintiff 
that  Harry  Grlmmett  was  bom  in  1890,  and 
died  in  1909.  The  deeds  relied  on  as  disclosed 
by  the  record  are  alleged  to  have  been  exe- 
cuted In  1907,  clearly  at  a  time  when  the  said 
Harry  Orlmmett  was  a  minor. 

[4]  This  precise  question  was  before  this' 
court  in  the  case  of  Whltmtre  et  a^.  Levlne 
etnl.  (not  yet  c^daUy  r^rted)  19S  Pac.  884, 
syllabiis  2  being  as  follows: 

"The  after -acquired  title  of  Oherokee  freed- 
man  members  of  the  Cherokee  Nation  cannot 
inure  to  the  benefit  of  their  grantee  in  a  deed 
executed  by  them  to  the  lands  allotted  to  their 
minor  son  as  a  freedman  inember  of  said  tribe; 
said  deed  having  Iwen  executed  during  the  life- 
time of  said  allottee." 

[3]  We  are  clearly  of  tbe  opinion  that  the 
trial  court  was  without  authority  to  r^der 
a  Judgment  upon  the  pleadings  and  opening 
statement  of  counsel.  Counsel  tor  defend- 
ants seem  to  make  some  claim  that  the  Judg- 
ment In  the  case  stated  operated  as  an  es- 
toppel against  the  plaintiff,  but  the  record 
dearly  dlsdoses  from  the  pleadings  and  open- 
ing statements  that  the  plaintiff  alleged  and 
claimed  that  he  was  not  a  party  to  said 
suit,  and  as  we  have  seen  that  the  pretended 
deed  relied  npon  by  def^dant  was  void, 
because  the  grantors  had  no  title  to  the  land, 
and  therefore  It  being  alleged  that  the 
plaintiff  was  not  a  party  to  the  suit  and  not 
In  privity  with  party  thereto,  and  inasmuch 
as  copies  of  the  Judgment  nor  the  pleadings 
nor  a  transcript  of  the  evidence  taken  upon 
the  trial  were  attadied  to  tbe  pleadings  nor 
in  the  record  tat  Oils  case,  this  contention  of 
counsel  most  likewise  fall;  the  nds  of  law 
being  that — 

"The  inquiry  of  res  adjudlcata  is  not  limited 
to  the  mere  formal  Judgment.  It  extends  to 
the  pleadings,  instructions  of  the  court,  tbe 
verdict  or  tbe  findings,  and  tixe  scope  and  mean- 
ing of  the  Judgment  is  often  determined  by  the 
pleadings,  verdict  or  findings."  23  Cyc.  llOU, 
1538;  Clifton  v.  Meuser,  88  Kan.  408,  129  Pac. 
169,  43  U  R.  A.  (N.  S.)  124 ;  Water,  Light  & 
Gas  Co.  V.  City  of  Hutchinson,  160  Fed.  41,  90 
C.  C.  A.  647,  19  L.  R.  A.  (N.  S.)  210;  Boss- 
man  V.  TUleuy,  80  Minn.  168,  88  N.  W.  42,  81 
Am.  8t  Bep.  247;  Buddress  v.  Sdiater,  12 
Wash.  810,  41  Pac.  43;  Henrietta  Natjoual 
Bank  v.  Barrett  (Tex.  Civ.  App.)  26  S.  W.  4S6; 
Kirkpatrick  v.  McEIroy,  41  N.  J.  Eq.  539,  7  Ati. 
647 ;  Fritsch  Foundry  &  Machine  Co.  v.  Good- 
win Mfg.  Co.,  100  Mo.  App.  414,  74  B.  W.  136. 

[fij  For  the  reasons  stated  the  Judgment  of 
the  trial  court  Is  reversed  and  the  cause  re- 
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manded,  with  directions  to  proceed  in  accord- 
anoe  with  the  Tiews  herein  expressed. 


HARRISON,  C.  J.,  and  KANE,  MIIiLBR, 
and  KSNNAMEB,  JJ..  concar. 


TANNER  V.  CRAWFORD.   (No.  lOOOI.) 
(SnpTcme  Ooart  of  Okldioma.  Jan.  25, 1021.) 

(Syndbut  Ip  the  Court.) 

Appeal  afk  error  ^564(3)— Extontlon  after 
expiration  of  tine  llxeil  for  aarvlH  oaoa- 
made  Is  void. 
An  order  extending  the  time  for  making  and 

serTing  a  case-made,  made  after  the  expiration 

of  the  time  fixed  by  former  order  of  the  court 

or  trial  judge,  Is  Toid. 
(a)  A  caie-made  made  and  served  within  the 

time  fixed  by  such  void  order  is  a  nullity,  and 

cannot  be  coneidered  as  such  by  this  court. 

Lovejoy,  Russell  &  James  t.  Graham  et  aL, 

83  OkL  129,  124  Pac.  25. 

Appeal  from  District  Court,  Harper  Coun- 
ty; W.  C.  Crow,  Judge. 

Action  by  Essie  Tanner,  administratrix  of 
the  estate  of  Fred  O.  Tanner,  deceased,  against 
Q.  B.  Crawford.  Judgment  for  defwdant, 
and  plalntlfl  aK>eftl8.  Dismissed. 

J.  L.  Griffitta,  of  Buttalo,  for  plaintiff  In 
error. 

X>.  P.  Parker,  of  Buffalo,  for  defoidant  In 
«TOr. 

MnJiBR,  jr.  Motion  for  a  new  trial  hav- 
ing been  filed  in  doe  time,  same  was  orer- 
niled  aa  Deoembn  7,  1917,  and  the  coort 
made  the  following  order  in  c%»en  court,  to 
wit: 

"If  the  bond  is  famished  and  approred  in 
16  days  that  you  have  a  further  extension  of 
60  dsya  to  make  and  aerre  case-made,  10  days 
In  whidi  to  suggest  amendments,  and  to  be 

settled  upon  6  d^s*  notice." 

The  journal  entry  of  Judgment  rendered 
and  entered  on  the  7th  day  of  December, 
1017,  makes  the  following  recital,  to  wit: 

"  *  *  *  Whereivon  the  said  plaintiff  gives 
in  open  court  notice  of  appeal  to  the  Supreme 
Court  of  the  state  of  Oklahoma,  and  asked  for 
an  extension  of  time  within  which  to  prepare 
and  serve  case-made  and  the  court  grants  an 
extension  of  60  days  to  make  and  serve  case- 


made,  10  days  to  suggest  amendments,  and 
the  same  to  be  settled  and  signed  on  5  days* 
notice.'* 

On  Febmaxy  21,  1918,  the  conrt  nude  an 
order  extending  tba  tixae  to  make  and  serre 
case-made. 

Held,  that  the  court  was  without  juris- 
dicti<ni  to  make  Qie  order  on  tbe  Slat  day  ot 
Pehruary,  lALS,  and  tbe  a^ieal  did  not  con- 
fer Jurisdiction  upon  this  court. 

"Neither  tbe  court  nor  the  judge  thereof  In 
vacation,  after  the  time  prescribed  by  the  stst- 
ute  or  granted  lij  the  court  within  which  to 
prepare  and  serve  a  caae-made  has  expired, 
has  power  to  extend  the  time  fixed  by  statute 
or  previously  granted  [by]  tbe  court  fai  vhidi 
to  make  and  serve  a  case-made."  Sdisa  T. 
Davis,  28  Okl.  496,  114  Pac  609. 

There  may  be  a  conflict  as  to  the  time 
granted  by  the  trial  judge  in  open  court  and 
the  recitals  in  tbe  journal  entry  of  judgmrat; 
however,  we  are  not  called  upon  to  decide 
that  question  and  are  not  expressing  any 
opinion  on  it. 

The  order  made  In  open  court  gives  the 
plaintiff  IS  days  from  December  7,  1917,  in 
which  to  file  her  bond  and  have  same  ap* 
proved.  This  time  expired  on  December  22, 
1917.  ThlA  same  order  gave  a  further  ex- 
tension from  said  date  of  60  days  to  make 
and  serve  case-made.  This  extension  of 
time  expired  on  February  20,  1918.  Under 
the  statutory  rule  for  computation  of  time 
(volume  2,  Revised  Laws  of  Oklahoma,  | 
5341,  c.  60,  art  29,  entitled  "Oompntatloii 
of  Time"),  the  law  reads  as  ftdlows: 

"The  time  within  which  an  act  is  to  be  done 
shall  be  computed  by  excluding  the  first  day* 
and  indnding  the  last;  if  the  last  day  be  Son- 
day,  it  Shan  be  excluded." 

We  find  that  Tebruary  20^  1918,  was 
Wednesday. 

"It  is  settled  that  an  order  made  after  the 
expiration  of  the  time  allowed  for  making  and 
serving  a  case-made,  extending  the  time  for 
such  purpose,  is  a  nullity;  and  a  ease-nuide 
served  out  of  such  time  cannot  be  considertd.'* 
Lovejoy,  Bussell  &  James  v.  Graham  et  aL,  83 
OU.  129,  124  Pac.  25. 

For  further  authorities  see  cases  cited  in 
Lovejoy  V.  Graham,  supra.  ^ 

It  follows  that  thla  proceeding  ia  error 
must  be,  and  is  hereby,  dlBmlaaed. 

HARRISON,  C.  J.,  and  KANE,  JOHNSON, 
and  KENNAMBB,  JJ.,  concur. 
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TEXAS,  a  &  E.  RY.  CO.  V.  MeCARROLL. 

(No.  10368.) 

(Supreme  Court  of  OUahoma.    Sept.  SO, 
.  192a) 


.'fTyllatM  by  the  Court,) 

V.  NogllsHoe  «=»32(2)— "UoenseeT'  deflaed. 

To  make  one  a  "licensee"  npoo  the  prem- 
isea  or  property  of  aootfaer,  it  must  be  showa 
that  he  ia  there  by  permission  or  authority  of 
the  owner,  or  his  aatborized  agent.  The  per- 
mfaabm  and  authority  amoontins  to  a  licenie 
nniat  ba  expressly  or  impliedly  granted,  and 
mere  safferance  or  faOnre-  to  object  to  one's 
presence  upon  another's  premises  is  insnfficieot 
within  itself  to  constitate  a  license,  nnletfs  un- 
der such  drcnmataneea  that  penninion  ahoold 
be  inferred. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Erases,  I^rst  and  Second  Series, 
c«ns«e.] 

2.  Nagllgenoe  ^»32(2)— Siflarsnea  aot  aqnlv- 
■laat  ta  lovttatlM. 
Neidier  aufferance,  norpermiaiion,  norpaa- 
■iTe  actjnlcaeenee,  is  equlTalant  to  aa  in^ti^ 
tlon. 

S.  Raflraaria  «s»276(4)~PeraoB  ricHag  aa  aa- 
|laa  with  watebaiaB's  permisakM  held  aot 
lavltaa. 

The  permission  of  a  railroad  company's 
night  watchman  for  plaintitC  to  assist  him  in  his 
work,  and  to  ride  on  the  pilot  step  of  a  steam 
engine,  did  not  make  plaintiff  an  invitee;  it 
appeufng  that  the  night  watchman  had  no  an- 
tiiority  to  Invite  plaintiff  to  assist  him  or  to 
permit  liin  to  oecnpy  a  place  on  the.  engine 

paot. 

4.  Railroads  4»276(4)— Bdy  riding  on  anglaa 
with  wafehmaa's  pormlssloa  held  act  lioaasee. 

The  permission  of  the  railway  company's 
night  watchman,  In  violation  of  the  mlea  and 
regnlationa  of  the  company  and  his  goieral  in- 
•tnietiooa,  to  a  15  year  iM  hvf  to  ride  on  tha 
pDot  step  of  an  engine,  (Rented  by  the  watch- 
man, did  not  make  the'  boy  a  licensee. 

8.  Nogllganoa  «=»33(l)— Daty  to  treapasaar 
stated. 

iJthoagh  a  trespasser  ia  a  wrongdoer,  and 
camtts  do  not  ordinarily  aid  him,  nevertheleaa 
Oa  mntr  of  the  premisea  (th«  railroad  com- 
pas7  in  this  case)  owea  him  the  duty  not  to 
wantonly  and  willfully  injure  him,  and,  if  dis- 
covered in  a  perilona  position,  it  owea  him  tha 
dntj  to  czerdse  ordinary  care  to  avoid  injur- 
ing him. 

8.  RaHraada  «=»276(8)— RaaBliif  aagiae  with 
19  year  old  tratpaaaor  oa  pHot  kald  aot  nag* 
Itgeaoa. 

If  a  15  year  old  trespasser,  riding  on  the 
pilot  step  of  an  engine  on  his  own  volition  or 
with  permission  of  the  night  watchman  in 
charge  of  the  engine,  for  the  purpose  of  signal- 
ing the  watchman,  was  capable  or  apparently 
capable  of  exercising  judgment  and  discretion 
and  taking  car*  of  hlms^  under  the  circum- 
ataneca,  it  waa  aot  negUgenea  for  the  watch- 
aaan  to  run  the  engine. 


(!•«  P.) 

7.  Nagllgeaca  «»85(3),  l38<29)~Ca|iaolty  of 
oklld  over  14  queatloa  of  fact  for  Jury. 
While  some  authoritiea  on  Uie  ai^poaed 
analogy  to  the  nde  of  the  criminal  law  hoM 
that  a  chnd  between  the  age  of  7  and  14  yeara 
is  presumptively  incapable  of  exerdsing  judg- 
ment and  discretion,  and  that  after  he  has 
attained  the  age  of  14,  the  contrary  presump- 
tion prevails,  it  cannot  be  uniTersally  pre- 
Bomed  that  persons  at  a  definite  age,  say  14 
years,  pass  suddenly  from  incapacity  to  full 
capacity  and  discretion.'  There  is  no  founda- 
tion for  aueh  a  presumption,  and  the  better 
rule  is  that  it  ia  a  Question  for  the  Jury  to 
determine,  without  regard  to  any  arbitrary 
presumption,  whether  the  particular  person 
has  capacity  to  understand  the  danger  and 
AOity  to  take  eara  of  himself  under  the  dr- 
eiunstaneea. 


8.  Railroads  •»276(8)— Ago  «f  trespaiaer  In* 
Material. 

The  age,  ability,  and  competency  of  a  tres- 
passer are  immaterial  when  the  master's  serr- 
ants  discover  him  In  a  position  of  peril  from 
which  he  cannot  apparently  extricate  himself 
or  take  care  of  himself  under  tha  cireuia- 
atancea. 

9,  Railroads  ^282(10)— Nagllgenes  as  to  bey 
on  aaglao  held  for  Jury. 

Whether  or  not  It  waa  negligence  to  start 
and  run  an  engine  with  a  boy  between  the  age 
of  IS  and  16  years  standing  on  the  pilot  step 
is  a  question  for  the  jury. 

Bamsey,     and  Harria<ui,  V.  0,  diasenting . 

i^peal  from  District  Court,  McCuztaln 
County ;  C.  E.  Dndley,  District  Judge. 

Action  by  Harvey  L.  McGarroIl,  by  his 
next  filead,  L.  D.  McGarroU,  agalnBt  tlia 
Texas,  Oklahoma  A  Bastwn  Ballway  Com- 
pany, a  corporation.  Judgnumt  tot  vlalntifF, 
and  defendant  appeals.  Afllnned. 

Plaintiff  cnmnenced  this  action  by  bis  next 
friend  against  defendant  to  recover  damages 
on  aoconnt  of  its  engine  running  over  and 
cutting  oflE  his  arm.  The  record  shows  that 
on  September  17,  1914,  plalntlff  was  over 
15  years  of  age;  tbat  defendant  owned  and 
operated  a  railroad,  in  connection  with  its 
InmbOT  camp;  that  after  the  trainmen  bad 
finished  their  day's  work.  It  was  the  6nty  o£ 
the  night  watchman  to  dean  out  the  engine 
grates  and  fill  the  tender  with  coal,  put  In 
water,  and  prepare  the  eiuElue  for  swvlce 
next  day;  Qie  night  watchman  would  ran  tha 
engine  down  to  the  water  taiifc  and,  after 
taking  oa  water,  bring  it  hack  to  tt»  yard; 
that  he  had  no  assistants  and  needed  none. 

Plaintiff  testifies  tlutt  he  and  the  night 
watdunan  were  friends;  that  the  ni^t 
watchman  had  boarded  In  his  home  while 
his  Either  and  mother  lived  near  the  spur 
track,  and  that  at  the  time  of  the  injiuy  he 
was  and  bad  been  boarding  with  tlu  lUght 
watchman  for  about  two  we^;  that  be 
Iiad  not  Iiad  much  education,  but  had  been  to 
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school;  that  up  to  the  time  he  came  there, 
be  had  not  had  any  experience  with  engines, 
machinery,  and  things  of  that  kind ;  that 
after  he  began  boarding  with  the  nfght 
watchman  he  would  work  with  and  assist 
the  nisht  watchman  on  and  about  the  engine; 
that  sometimes  he  would  go  down  to  the  en- 
gine after  the  night  watdunan  left  the  house, 
and  sometimes  he  would  go  with  the  night 
watchman ;  that  the  night  watchman  would 
seneraUy  take  charge  oT  the  engine  about  6 
or  6:30  In  the  evening;  that  he  had  drawn 
the  Are  from  the  ^iglne  and  made  signals 
to  the  watchman  when  running  the  engine; 
that  he  had  thrown  the  switches  and  coupled 
the  cars;  that  the  watchman  had  requested 
him  to  do  these  things;  that  he  was  not  an 
-engineer  or  fireman  at  that  time  and  had  no 
experience  in  those  lines;  that  he  remem- 
bered  when  he  got  his  arm  cut  off;  that  he 
went  with  the  watchman  to  get  the  water; 
that  nothing  was  done  to  the  engine  before 
they  started  down  to  the  water  tank;  that 
the  water  tank  was  about  300  yards  north  of 
the  camp:  that  they  had  a  lantern  which  be 
took  along,  bat  he  does  not  remember  who 
lit  it ;  that  as  they  went  down  for  the  water, 
they  bad  a  flat  car  attached  to  the  engine, 
and  that  he  was  swinging  on  the  flat  car  and 
also  standing  on  between  the  engine  and 
flat  car;  that  it  was  about  dark;  that  the 
engine  and  flat  car  were  backed  down  to  the 
water  tank;  ttiat  he  connected  the  hose  to 
run  the  water  Into  the  engine ;  that  he  also 
connected  the  bose  with  the  water  tank ;  tliat 
the  watchman  stayed  in  the  cab  of  the  en- 
gine ;  that  another  boy  bad  the  lantom,  and 
that  when  they  got  tbe  water  In, -he  went 
around  to  gat  on  the  pilot  stev;  that  as  he 
went  around  to  get  on  the  pilot  st^  be  told 
the  watchman  that  he  would  get  on  the  pilot 
step  and  see  if  any  cattle  got  on  the  track 
OS  they  went  through  the  camp ;  that  he 
got  oa  the  pilot  step  for  the  purpose  of  sig- 
naling the  watctiman,  as  engineer,  if  any- 
thing got  on  the  track;  that  he  got  oa  the 
right-hand  side  of  the  engine,  on  the  pilot 
step ;  that  the  watchman  made  no  objection 
to  his  getting  on  the  pilot  step;  that  the 
pilot  step  was  made  of  sheet  Iron,  about  8 
or  12  Inches  long,  and  that  he  stood  on  it 
with  his  back  towards  the  engine;  that  the 
engine  started  and  went  about  200  yards  be- 
fore the  injury;  that  he  was  standing  with 
bis  back  towards  the  engine,  facing  the 
street;  that  while  thus  standing  he  saw  a 
cow  on  the  track  ahead,  and  turned  to  signal 
the  watchman  or  engineer,  and  as  he  turn- 
ed, he  lost  his  "hold  someway  there  and 
slipped  off";  that  he  was  going  to  signal 
with  his  band;  that  be  knew  bow  to  make 
tbe  signal;  that  be  bad  learned  to  make  sig- 
nals from  seeing  the  other  fellows;  that  he 
was  boldlng  on  to  tbe  taandbold  witb  both 
bands  until  he  saw  the  cow  and  then  let 
loose  with  one  band  to  make  the  signal,  and 
wboi      did  Mk  b«  swung  around,  and  in 
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order  to  keep  from  falling  In  front  of  the 
engine,  he  swung  himself  back,  and  fell  on 
the  outside  so  that  the  engine  ran  over  one 
arm  and  cut  it  off ;  that  be  bad  been  sawing 
timber  and  working  wlth^  bis  father  and 
made  a  dollar  and  six  bits  a  day,  being  the 
same  wages  his  father  received ;  that  he 
weighed  at  that  time  about  130  pounds ;  that 
he  had  greet  confidence  in  the  watchman, 
and  that  they  were  friends;  that  he  did  not 
at  that  time  realize  that  it  was  dangerous 
for  him  to  be  on  the  [dlot  step;  that  if  the 
watchman  had  objected  to  him  getting  on 
the  pilot  step  he  would  bare  gotten  off ;  that 
when  they  were  down  at  the  water  tank 
that  evening,  the  other  boy  gave  the  signal 
with  the  lantern  when  to  start ;  that  he  had 
before  that  given  the  same  kind  of  signals; 
that  before  when  they  had  been  to  the  water 
tank,  he  bad  made  signals  to  stop  and  what 
place  to  stc^  at:  that  he  had  made  these  sig- 
nals to  the  watchman;  that  his  object  in 
hanging  around  tbe  engine  was  because  he 
had  a  curiosity  to  be  about  them  and  that 
he  wanted  to  learn  railroading  and  had  toiA 
a  good  many  people  that  he  wanted  to  learn 
railroading;  that  once  or  twice  wheai  start- 
ing to  go  to  bed  at  night  (about  halfway  to 
bed,  he  says)  he  would  go  back  and  stay 
around  the  oigine;  that  on  the  evening  of 
the  injury  be  was  swinging  on  the  front  end 
of  the  flat  car  as  tbey  ba<^ed  down  to  tbe 
water  tank;  that  he  was  hanging  on  the 
end  thus  and  was  swinging  on  tbe  car  like  a 
brakeman. 

Tbe  evidence  shows  that  tbe  algtat  watch- 
man knew  the  hoy  was  on  tbe  pilot  step 
when  he  started  the  engine;  tliat  he  ran 
the  engine  at  the  rate  of  about  miles  an 
hour;  that  no  defect  In  the  roadbed  or  engine 
or  ptlot  step  caused  the  boy  to  fall  off ;  that 
after  the  engine  started,  no  act  of  the  watch- 
man in  running  the  oi^e  caused  the  boy  to 
fall;  that  the  watcbqian  had  no  authorityt 
actual  or  Implied,  to  employ  servants  or  as- 
sistants, and  that  no  emergency  existed  Jus- 
tifying tUm  in  using  or  accepting  the  services 
of  the  plaintiff,  that  tbe  act  of  tbe  watchman 
in  permitting  tbe  b<^  to  be  on  or  about  tbe 
engine  was  in  positive  violation  ot  the  roles 
of  the  company  and  Ms  general  instructions. 

At  the  close  of  tbe  evidence,  defendant, 
plaintiff  in  error,  demurred  to  the  evidence 
on  the  ground  that  plaintiff  failed  to  estab- 
lish a  cause  of  action.  Tbe  d«nurrer  was 
overruled  and  a  verdict  returned  In  fkror  of 
the  plaintiff. 

Ames,  Chambers,  Lowe  &  Bicbardson,  of 
Oklahoma  City,  H.  M.  Sirkpatrlck,  of  Idabel, 
and  John  S.  Elrkpatrlck,  of  Kansas  City, 
Mo.,  for  plaintiff  in  error. 

Ledbettw.  Stuart,  Bell  &  Ledbetter,  ct 
Oklahoma  City,  for  def^daut  In  error* 

BAH8B7,  J.  (after  statlBf  tbe  fftcta  as 
above).  Defendant  contends  tiiat  the  platn- 
tlff  was  either  a  bare  licensee  or  trespasser; 
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tbat  be  was  (tf  nilBdait  aga  to  be  dialed, 
■s  a  matter  of  law,  with  taaiing  asBomed  tbe 
risk  Inddeat  to  the  dangerooe  positlOQ  he  oc- 
cupied .on, the  pilot  step  ot  the  engbie  at  the 
tJme  watclunaii  moved  the  engine;  and 
that,  being  a  treqasaer  or  licensee.  It  owed 
him  no  doty  except  tbat  it  should  not  wan< 
tonlT  or  wHlfoliy  Injure  him,  and  would  ex- 
erdae  ordinary  care  not  to  Injure  talm  after 
dlaeoTering  him  In  a  perilous  position.  Defend- 
ant contends  that  the  watchman's  conduct  in 
permitting  idatadfl  to  assist  him  ami  occopr 
the  dangerous  i>lace  on  the  pUot  step  of  the  en- 
glne  was  wholly  nnanthorlzed,  beyond  the 
aeogB  of  his  authority,  and  consequently  the 
jwoKimate  cause  of  plalntUTs  Inju^  was, 
ther  the  unauthorized  conduct  qf  the  watch- 
man in  permitting  the  boy  to  assist  him,  or 
the  act  of  the  pAalnttft  In  falling  off  the  en- 
gine; that  It  is  admitted  by  plalntUf  tbat  the 
Injury  was  not  occasioned  by  any  defect  In 
the  roadbed  or  machinery  or  method  of  oper- 
ating the  engine.  Defendant  dtee  a  number 
at  cases,  notably  Dongberty  r.  CSilcagi^  M.  & 
St.  F.  B.  Ga,  m  Iowa,  257.  .U4  N.  W.  902, 14 

B.  A.  (N.  B.)  090^  126  Am.  St  Bep.  282,  hold- 
ing Oiat  the  master  is  not  liable  for  the  unao- 
th<nlsed  sets  of  his  onployee  In  permitting  a 
And  to  occupy  a  dangerous  position  on  the 
master's  vehicle  or  premises.  See,  also,  Fos- 
ter-Herbert Cut  Stme  Oo.  v.  Puj^  US  Tenn. 
088»  91  S.  W.  199,  4  L.  B.  A.  (N.  S.)  804,  112 
Am.  St.  Bep.  881;  Schalwits  v.  Delta  Lumber 
Ca,  126  Bfich.  6B9,  85  N.  W.  1075;  Mahler 
T.  Stott,  129  Mich.  614.  89  N.  W.  3i0;  Tor- 
mall  T.  Standard  OU  Co.,  127  Mich.  496,  86 
N.  W.  946 ;  Curtis  t.  Tenlno  Stmie  Quarries, 
37  Wash.  855,  79  Pac.  955;  Buch  t.  Amory 
Mfg.  Co.,  60  N.  H.  257.  44  AtL  809.  76  Am. 
St.  Rep.  163 ;  Bowler  v.  O'Connell,  162  Mass. 
319.  38  N.  E.  498,  27  L.  B.  A.  173,  44  Am.  St 
B^.  359;  Flower  t.  Pennsylvania  B.  Co.,  69 
Pa.  210,  8  Am.  Rep.  251 ;  Keating  v.  Michi- 
gan Central  R.  Co.. '97  Mich.  154,  56  N,  W. 
846,  87  Am.  St  Bep.  828. 

[1-3]  While  sometimes  dlflBcnlt  to  distin- 
guish a  Ucmse  from  an  invitation,  it  Is  (Aear 
from  the  record  In  this  case  tbat  the  idain- 
tUf  was  neither  a  licensee  nor  Invitee.  A 
Ucenae  implies  permission  or  authority.  The 
permission  and  authority  amounting  to  a 
license  most  be  either  expressly  or  Implied- 
ly granted.  A  mere  sufferance  or  failure  to 
^ject  to  one's  presence  upon  another's  prem- 
ises  is  not  sufficient  within  Itsdf  to  consti- 
tnte  a  license,  unless  under  such  circumstanc- 
es that  permission  dkould  be  inferred.  El- 
Uott  on  BallroadB,  voL  3,  1  1245.  Neither 
sufferance,  not  permlsaion,  nor  passive  ac- 
4niesee&ee,  Is  equivalent  to  an  invitation. 
EHUott  on  BaOioads,  voL  8,  H  IKM  and  1249 
The  pennlsslon  of  the  nl^  wattdunan  for 
plaintiff  to  assist  him  and  ride  on  the  pilot 
step  of  tlie  engine  did  not  make  plalntlfl  an 
Invitee.  The  night  watchman  had  no  au- 
thorl^  to  Invito  the  plaintiff  to  assist  him 


engine  pilot  step.  Tliat  is  clear.  Forbrld^ 
V.  General  Electiic  Co.,  46  Mlac  BeP.  ^SSt, 
92  N.  X.  Supp.  90i  Larmore  v.  Crown  Point 
Inn  Co.,  101  N.  T.  891,  4  N.  E.  752,  54  Am. 
Bep.  718;  Becfc  v.  Garter,  68  N.  T.  283,  28 
Am.  Bep.  175. 

[4]  The  measure  of  the  railroad's  duty  to 
an  invitee  is  not  involved  In  this  ca^e,  and 
we  will  pass  that  hy.  It  is  also  clear  that 
the  i^aintlff  was  not  a  llcrase&  PlalntUf  had 
no  permlsslMi  from  any  one  having  the 
sIlE^test  authority  to  grant  him  pennlsslon 
to  be  on  or  about  the  engine,  uid  It  Is  not 
shown  that  any  autliorlsed  agent  or  servant 
of  the  defendant  either  oq^ressly  or  Implied- 
ly permitted  the  tfaintiff  to  be  on  or  about 
the  oigine,  and  being  tbne  in  vlolatbm  of 
Uie  rales  of  the  company,  he  was  mt  a  U- 
censee.  Bouvler's  L«w  Dictionary  (3d  Ed.) 
V4d.  2,  p.  1974;  Means  v.  Bontbem  Calif.  B. 
Co..  144  CaL  473,  77  Pa&  lOOl,  1  Ann.  Gas. 
206;  A.,  T.  ft  a.  F.  B.  Co.  V.  Cogswell.  28 
Okl.  181,  90  Pac.  023.  20  L.  B.  A.  (N.  S.)  837; 
Uldland  y.  B.  Co.  V.  Littlejohn.  44  OkL  8, 148 
Pac.  1;  Brown  v.  Boston  &  M.  B.  B.  Co.,  73 
N.  H.  568,  64  AtL  194;  Norfolk  ft  W.  By. 
Ca  V.  Denny's  Adm'r,  106  Va.  383,  S6  8.  B. 
821.  Plaintiff  was  not  upon  the  engine  to 
transact  any  business  between  hlmeelf  and 
defendant  He  got  <m  the  engine  on  his  own 
vcditlon,  uninvited,  to  violation  of  the  rules 
of  the  company,  and  was,  a  trespasser.  Bat 
whether  he  was  a  tre^iiaaser  or  bare  Ucaisee 
makes  no  dUCer^ioe.  If  be  was  a  mere  U- 
OMisee^  the  def^idant  owed  him  no  legal  duty 
except  not  to  wantonly  or  willfully  Injure 
him  and  to  exndse  ordinary  care  not  to  in- 
jure him  when  found  to  a  perllons  positi<m. 
Platotiff's  counsel  contend  that  although  the 
watdiman  had  no  authority  to  permit  the 
boy  to  ride  on  the  oiglne^  and  although 
plaintiff  may  be  treated  as  a  trespasser,  nev- 
ertheless the  defendant  is  responsible  for  the 
conduct  of  the  watchman  to  moving  the  en-' 
gine  wiQi  the  platotlff  standing  on  the  pilot 
step ;  that  no  matter  how  the  boy  got  on  the 
engine,  whether  at  the  tovltati<m  of  the 
watchman,  or  <m  his  own  motion,  toe  deCmd- 
ant  owed  him  the  duty  to  exerdse  ordtoary 
care  not  to  Injore  him ;  tiiat  the  watchman 
to  moving  the  engtoe  was  acting  to  the  Une 
of  his  ser^ce  and  to  the  scope  ot  his  author- 
ity, and  that  when  he  discovered  the  bc^  on 
the  pUot  step  of  the  engtoe,  it  then  became 
the  duty  of  the  watehman  to  put  the  boy  ott, 
and  tbat  the  toUure  to  discharge  that  duty 
before  moving  the  engine  was  the  proximate 
cause  of  the  Nqr's  Injury. 

[I]  The  law  Is  well  settled  to  this  state 
that  alUiough  a  tres^sser  Is  a  wrongdoer, 
and  that  courts  do  not  ordinarily  aid  a 
wrongdoer,  nevertheless  the  owner  of  the 
premises  cannot  Justifiably,  wantonly,  will- 
fully, or  maliciously  mistreat  or  Injure  him ; 
also,  that  the  owner  of  the  premises  Is  re- 


ttt  to  pnmlt  him  to  occupy  the  place  on  the  sponsible  for  the  tollure  to  use  ordtoary  care 
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to  avcdd  Injuring  the  treBpasser  after  dls- 
coyering  bis  perilous  position.  That  rule  Is 
pretty  well  settled  In  tbis  Jurisdiction. 
Thorp  T.  St.  Louis  ft  S.  F.  R.  Co.,  175  Pac 
240;  Atchison,  T.  &  S.  F.  B.  ^o.  t.  Miles, 
170  Pac  896 ;  Wilhelm  v.  M.  O.  ft  Q.  Ry.  Co., 
52  OfeL  817,  152  Pac  1088.  L.  B.  A.  1916C, 
1029.  In  starting  and  running  the  engine, 
the  watchman  was  undoubtedly  within  the 
scope  of  his  duty ;  he  was  performing  serv- 
ices for  bis  master.  No  one  would  daiy 
Qiat  It  would  bare  been  the  duty  of  the 
watebman  to  have  Midearored  to  atop  bis  en- 
gine before  running  into  a  trespasser  dis- 
covered in  a  perilous  position  on  tbe  tra<^ 
Wblle  he  had  the  right  to  presume  that  tbe 
track  was  clear,  and  was  under  no  obllga- 
tloB  to  keep  a  lookout  for  trespassers,  as 
beld  by  tbla  court  In  Atchison,  T.  ft  S.  F.  B. 
Co.  T.  mies.  170  Pac.  896,  nevertheless,  if 
be  discovered  a  trespasser  in  a  perilous  po- 
sition tm  the  traA,  it  would  have  been  bis 
duty  to  exercise  OTdlnary  care  to  avoid  dtrfng 
him  an  Injury.  This  brings  the  case  down  to 
the  sole  issue:  Was  it  ne^gence  on  the 
part  of  the  watdunan  to  move  tbe  engine 
with  file  plaintiff  standing  on  the  pilot  step? 

[1, 7]  Now,  the  plaintiff  waa  required  to 
•xeiciae  care  and  caution,  and  vhoi  be  vol- 
untarlly  assumed  that  position  on  the  pilot 
step.  If  be  had  capadtr  to  understand  tbe 
dangers,  he  assumed  the  concomitant  and 
Inddoitol  perils  of  one  rl^ng  on  the  pilot 
Btqii  of  ui  en^e  op«ated  under  similar  dr- 
cumstances.  Ttuxe  Is  a  great  number  ot  de- 
clsions  exonerating  the  railroad,  or  owner  of 
the  premises,  from  damages  suffered  by  tres- 
passing children  who  have  reached  the  age 
of  discretion.  If  the  iflatntlff  was  capable 
of  enrdslng  iudgmmt  and  discretion  and 
takbig  care  of  hlmsdf  under  tbe  circum- 
stances, it  was  not  negligence  for  tite  watch- 
man to  run  the  engine.  Some  aoQiorlties  on 
tbe  Buppoaed  analogy  to  the  rule  of  tike  crim- 
inal law  bold  thata  child  betweoi  the  ages  of 
7  and  U  years  is  presumptively  .incapable 
of  ezerdalng  Judgment  and  dlacretloii,  and 
that  after  be  has  attained  tbe  age  of  14  tbe 
contrary  presumption  prevails,  although  the 
presumption  may  be  rebutted  in  either  case. 
EUtott  on  Railroads,  vol.  3,  {  1261.  The  pilot 
step  of  an  engine,  especially  during  switch- 
ing, Is  used  to  stand  on  while  the  engine  Is 
in  motion,  and  operating  an  engine  with  a 
competent  person  standing  on  the  pilot  step 
is  neither  negligence  nor  evidence  ct  negli- 
gence. Of  course,  an  engine  within  Itself  is 
a  dangerous  appliance.  Though  intimated  by 
this  court  In  Chicago,  Rock  Island  &  Pacific 
B.  Ca  V.  Wright.  62  Okl.  134,  161  Pac  lOTO, 
that  the  age  of  14  marked  the  termination 
of  presumptive  Incapacity  to  exercise  proper 
judgment,  and  the  beginning  of  such  ca- 
pacity, the  question  was  not  positively  passed 
upon.  No  one  will  deny  that  if  plaintiff 
bad  been  2  or  8  years  <Ad,  it  would  have  been 
negUgence  tor  the  watchman  to  move  tbe 


engine  with  blm  standbig  on  the  pDot  step. 
Burke  v.  Ellis,  106  Tenn.  702.  68  S.  W.  85B. 
It  would  have  been  negligence  for  the  watch- 
man to  have  moved  tbe  engine  with  a  v^ 
feeble  and  decrepit  old  person.  Incapable  of 
taking  care  of  liimaelf,  standing  on  tbe  pilot 
step.  As  a  matter  of  fact,  a  dilld  10  years 
old  may  have  more  capacity  to  exerdse  ordi- 
nary intelligence  and  appreciate  danger  and 
take  care  of  himself  under  such  drcnmstanc- 
es  than  another  child  14  years  old.  We  do 
not  bdieve  it  can  be  miiversally  presumed 
that  persona  at  a  definite  say  14  years, 
pass  suddenly  from  incapacity  to  full  ca* 
padty  and  discretion.  We  do  not  think  tbete 
is  any  foundation  for  such  presumption,  and 
believe  tbe  better  mie  Is  tiiat  it  Is  a  question 
for  the  Jury  to  determine  Titbout  r^ard  to 
any  arbitrary  presumption,  whether  tbe  par- 
ticular person  has  capacity  to  undostand 
the  danger  and  ability  to  take  care  of  himself 
under  the  drcumstancea.  Whether  or  not 
a  servant  In  charge  ot  an  engine  ezerdsed 
ordinary  prudence  in  starting  and  running 
the  engine  with  a  perscm  standing  on  tbe  pilot 
step,  and  whether  or  not  tiie  pnson  standing 
on  the  pilot  step  was  guilty  of  contributory 
ne^UgoiCB,  are  qnestitms  for  the  Jury.  These 
questions  cannot  be  decided  arbitrarily  by 
the  age  of  the  person  standing  on  the  pilot 
step. 

tt]  As  above  sn^eated.  It  would  certainly 
be  negligence  to  run  an  engine  witb  a  2  or 
3  year  old  diHd,  or  a  very  old,  feebly  and 
decrevit  poson  standing  on  tbe  i^ot  it^ 
Thb  Age,  ability,  and  onDpeteDcy  of  a  tre»* 
passer  are  immaterial  where  the  master's 
savant  dlsoovera  blm  in  a  posltloD  of  peril 
from  which  he  cannot  apparently  extricate 
himself  or  take  care  of  hlmmlf  under  the  dr- 
cnmstancea.  If  the  plaintiff,  or  any  other 
persoQ,  had  been  discovered  on  the  track  in 
front  of  file  engine  In  a  portion  of  p«ll  from 
which  be  could  not  an>arently  ectrlcate  him- 
self OK  apparoifly  probably  could  not  eztil- 
c&te  bimscAf,  tbm  it  would  have  been  tiie 
duty  of  tbe  defendant  to  enrdae  ordinary 
care  to  av<dd  running  over  him  or  Injuring 
blm.  Arkansas  ft  L.  By.  Co.  v.  Sain,  90  Ark. 
278,  119  S.  W.  659,  22  L.  B.  A.  (N.  S.)  9ia 

[9]  Tbe  majority  having  readied  the  con- 
elusion  that  whethra  tbe  engines  was  negli- 
gent or  not  In  runnli^  his  eni^e,  knowing 
the  plaintlfl  Was  oa  tbe  running  brard,  was  a 
question  ot  fact  for  the  Jury,  ther  fully  agree 
with  counsel  for  the  defendant  tiiat— 

"The  tpieation  in  the  case  is  simply  this: 
Does  the  evidence  forniBh  suffident  facte  under 
the  law  to  warrant  a  recovery  T" 

Being  thus  convinced  that  it  does,  and  that 
no  other  question  Is  argued  in  this  court.  It 
follows  that  the  Judgment  of  tbe  court  be- 
low must  be  afflrmwl. 

RAINET,  0.  J.,  and  KANE,  JOHNSON, 
PITCHFOBD,  and  McNEZLt.  JJ.,  concur. 
HABBI80N,  T.  a  J„  dissenting 
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RAHSirr,  X  (dlwentlng).  Xba  opinioa  of 
tlw  majwity  emro— w  1117  vlewB  down  to 
where  zaajorlty  conclude  tbat  counsel 
for  the  plain  tiff  have  waived  all  luwrtgnmenta 
of  error  except  one  and  limited  their  conteo- 
tlon  in  this  court  to  the  sole  qoeatltxx  as  to 
whether  or  not  the  evidence  warraAta  a  re- 
covery In  favor  of  plaintiff.  'She  petition 
In  error  aasaUs  the  oorreetness  of  Qie  court's 
Instmctiflais  to  flie  jmj,  Ukd  I  am  convinced 
firoiD  a  careful  oonslderatloD  of  t3ie  tnleC  and 
abstract  filed  by  plalntlfl  In  enw  that  Its 
oonnsel  did  not  taitaid  to  waive  the  asslgn- 
ments  of  oror  attacking  the  correctness  of 
the  oonrf  s  instructions.  It  would  serve  no 
useful  piupose  to  review  the  brief  and  ar- 
gument for  plalntlfl  in  error.  Suffice  U  to 
saj  diat  in  my  Judgment  the  correctness  ot 
the  Instmctiona  to  the  Jurj  is  preanted  for 
this  coorfs  cooalderatlon.  One's  asBurance 
of  the  eonndneas  of  his  own  oonduatois  is 
alwaya  abakoi  by  the  contrary  views  of  bis 
aesodate^  but  b^ng  convinced  that  the 
plalntlfl  in  error  has  not  waived  its .  as- 
signments ot  error  assailing  {he  oorrectneas 
of  the  Instructions  to  the  jars,  I  find  myadf 
unable  to  Gondude  that  the  lastmctiona  to 
the  Jury  fairly  present  tike  law. 

The  court  delivered  tea  peparately  para- 
graphed Instructlms  to  the  Jury,  the  foartb, 
fifth*  and  sixth  at  which  cover  the  question 
of  negligence,  and  are  as  follows: 

"(4)  If  yoa  find  from  the  eridenea  in  t&la 
caae,  hr  a  fair  preponderanoa  tlwreof.  that  the 
plaintifl  waa  allowed  and  permitted  by  Q.  A. 
SprueU,  the  night  watdiman  of  the  engine  of 
the  defendant  company,  to  get  on  the  pilot  step 
«f  the  engines  of  defendant  while  laid  SpraeU 
waa  in  the  (deration  of  said  engine  for  defend- 
ant, and  that  it  was  dangerous  for  plaintifl 
at  hifl  Agt  and  experience  to  be  there,  and  you 
further  find  that  it  was  neidlgence  on  the  part 
ef  aaid  SprocU  in  allowing  or  permitting  said 
plaintiS  to  be  on  aaid  iMlot  st^  while  nid 
eni^e  waa  in  motion,  if  he  did  so  allow  and 
permit  him  at  said  time,  and  yoa  farther  find 
that  the  plaistifl  was  thrown  off,  or  feQ  off, 
of  said  pilot  step  and  was  permanently  iojured, 
and  that  his  injary  was  proximately  caosed 
by  the  negligence.  If  an^*,  of  said  SprneQ  in 
permitting  him  to  be  on  Uie  pilot  step  of  the 
engine  while  said  engine  was  in  motion,  then 
70D  will  find  for  the  plaintiff  against  the  de- 
fendant, unless  you  find  that  the  plaintifl  waa 
gaQty  of  contributory  negligence. 

"(5)  If  you  find  that  G.  A.  Spruell  saw  and 
permitted  the  plaintiff  on  the  pilot  of  the  en- 
gine while  the  engine  was  In  motion,  and  you 
tartiter  find  that  the  plaintifl  nnder  the  circum- 
staaees  was  in  a  perilous-  position,  and  yoa  far- 
ther find  that  Q,  A.  Spruell  realixed  that  the 
plaintifl  wo  in  a  perilous  situation  and  moved 
the  engine  under  such  circumstances,  and  you 
fbrther  find  that  it  was  negligence  for  G.  A. 
Spruell  to  more  said  engine  whfle  the  plaintiff 
waa  on  the  pilot  step  thereof,  snd  said  negli- 
gence, if  any,  was  the  proximate  cause  of  said 
plaintiff's  injury,  it  woiild  be  your  duty  to  find 
for  the  plaintifl. 

**(6>  If  you  believe  from  the  evidence  that 
^alntifl*s  injnv.  if  any,  waa  caused  fay  the 
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negligence  of  the  plaintiff  In  trying  to  aUght 
from  the  engine  while  the  same  waa  in  motion, 
and  that  the  rate  of  speed  at  which  the  engine 
was  running  wonld  cauae  an  ordinary  boy  of 
the  age,  knowledge,  and  experience  of  plaint^ 
to  realise  the  duger  incident  thereto,  it  will 
be  yoar  duty  to  find  a  vexdiet  for  the  defend- 
ant" 

The  ablUty  of  a  person  standing  on  the  pi- 
lot step  of  an  engine  to  antredata  the  Ind- 
dental  dangers  and  take  care  of  himself  un- 
der the  circumstances  Is  not  Important  sole- 
ly for  the  purpose  of  determining  whether  or 
not  the  person  standing  on  the  pUot  step  waa 
guilty  of  nwtribatory  negligOLoe.  niere  Is 
no  fluch  thbig  as  contributory  n^;llgenoe  in 
the  absence  of  negligenoe  on  the  part  of  the 
defendant.  Tbm  first  anestion  in  every  case 
of  this  character  In  this:  Was  there  any 
primary  negUg»ce-^W8s  the  detenduit  guilty 
of  negligence?  And  If  the  defendant  was 
not  guilty  of  negligence^  then  the  case  «ids^ 
Here  was  a  boy,  past  15  years  of  age,  who 
had  bean  around  the  engine  and  cars  In 
friendly  aasodatlon  with  the  watchman  for 
about  two  weeks  prior  to  the  Injury;  he  bed 
learned  to  make  signala,  and  was  not  alma 
Interested  from  curiosity;  he  wanted  to  learn 
the  railroad  business,  and  there  la  nothing  In 
this  record  to  indicate  that  he  was  not  entire- 
ly nomuLl  for  a  boy  of  his  age.  It  la  true  ha 
had  not  been  attending  school  very  much,  but 
Just  how  much  the  record  does  not  plainly 
gay;  and  then,  besides,  so-called  book  learn- 
ing in  ^ther  public  or  private  schools  is  not 
a  correct  test  of  a  boy's  ability  and  compe- 
tency to  understand  the  dangers  Incldait  to 
standing  on  the  pilot  step  of  a  moving  engine, 
and  no  test  for  determining  whether  or  not  a 
boy  of  his  age  was  incapable  of  taking  care 
of  himsdf  under  the  circumstances.  It  Is 
true,  be  was  raised  In  the  country,  but  he  bad 
been  working  around  the  Itmibw.  camp,  earn- 
ing a  man's  wages,  and  so  far  as  this  record 
la  conconed,  there  la  not  a  Une  of  evldraice, 
not  a  scintilla  of  evidence,  showing  or  tevd- 
ing  to  show  that  he  was  not  a  boy  of  ordinary 
InteUlgence  for  his  age.  Be  was  not  a  "sis- 
sy b<^."  The  record  convinces  me  *Uiat  he 
was  as  al«t  and  competent  to  take  care  of 
hlmsdf  as  a  grown  man,  though  I  concede 
tbat  the  Question  ct  bis  competency  and  alAll- 
ty  to  take  care  of  hlms^  under  the  circum- 
stances waa  a  prcv)er  question  to  snbmlt  to 
the  Jury.  While  the  age,  aUlIty,  and  com- 
petency of  a  trespasser  are  immaterial  where 
the  master's  servants  discover  him  In  a  peril- 
ous posltlim  trom  vrtdCh  he  ai^reBtly  can- 
not exteicate  himself,  the  position  In  and  ot 
itself  is  not  suffldent  Whether  the  position 
of  a  trespasser  or  mere  licensee  Is  perilous  In 
the  s^se  that  It  creates  a  duty  on  the  part  of 
the  railroad  to  exercise  ordinary  care  to 
avoid  Injuring  him  deprads  upon  something 
more  than  the  place  occupied. 

In  addition  to  the  place  occupied,  one  of 
three  things  must  app^x  to  the  railroad's 
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■exTints:  (1)  Blfher  that  be  did  not  know  of 
blB  danger  or  peril  and  therefore  conid  not  be 
preaomed  to  take  care  of  himself,  or  (2)  that 
he  knew  of  bis  danger  bat  could  not  extricate 
himadf,  or  (8)  that  he  could  not  extricate 
himself  from  hla  place  of  porll,  IrreepectlTe 
of  wheOker  or  not  he  had  knowledge  thereof. 
Being  a  trespasser  or  mere  llcmsee,  plalnttfC 
Is  not  In  a  position  to  Invoke  the  doctrine  of 
apparent  anthority  (k  the  mtchman.  and  can 
only  bold  the  company  Uahfe  ft»r  acts  of  the 
watdunan  done  wltbln  the  scope  of  hts  ac- 
tual anthorltr,  vxpnaa  or  imi^led.  EUlott 
on  Ballroads,  vol.  S,  |  i2BB.   l%e  majority 

rilon  egresses  my  view  in  holding  that 
watchman  in  moving  the  engine  was  with- 
in tiie  Bcqpe  of  his  mrrtae.  But  I  am  con- 
vinced the  plaintiff  must  show  something  else 
In  addition  to  the  moring  of  the  engine 
the  watchman.  No  one  win  contoid  that  the 
lAalntUE  was  a  passenger  and  that  the  rail- 
road owed  him  the  daty  It  owes  a  passenger. 
FInley  v.  Sadson  Etedxlc  By.  Oo.,  64  HuiC 
873,19KT.  Supp.  821;  Whltev.  Illinois  Cen- 
tral B.  Co..  99  Misa  6S1,  SB  So.  B9S;  Olarke 
V.  L.  &  N.  B.  Oo.  (Ey^  lUB.  W.844;  Boberts 
T.  Sonfhon  FadOc;  166  Mo.  App.  689,  ISO  S. 
W.  717;  Flower  et  al.  r.  Pennsylvania  B.  Oa* 
69  Pa.  210,  8  AnL  Bep.  261.  Platattlfl  must 
show,  either  that  some  act  of  negligence  on 
the  part  of  the  company  intervened  between 
the  starting  and  running  of  the  engine  and 
the  boy's  Injury  which  primarily  caused  the 
Injury,  or  that  ttie  plaintiff  neither  had  nor 
apparently  had  snffldent  Judgment  pjiA  dls* 
cretton  to  appredaCe  the  peril  of  hla  posl- 
tlon  on  a  moving  engine  and  take  care  of  hlm- 
oeit  under  the  drcumstancee.  The  harden  of 
proof  Is  on  the  plalntlff'to  prove  these  things, 
one  or  the  other.  Contrtbntory  n^Ugence  Is 
a  defaise,  hut  the  Issue  as  to  wheQier  or  not 
there  was  contributory  negligence  cannot  be 
reached  until  after  It  has  been  determined 
first  that  the  defendant  was  guilty  of  negli- 
gence. The  Instructions  given  by  the  court 
and  excepted  to  by  the  defendant  do  not  draw 
the  line  between  want  of  auOiority  in  the 
watchman  to  Invite  or  permit  the  hoy  to  be 
on  the  Miglne,  and  liability  Irrespective  <tf 
want  of  authority. 

Instruction  No.  4  Is  erroneous  In  that  It 
substantially  instructed  the  Jury  that  defend- 
ant was  liable  If  It  found  three  concurring 
things,  to  wit:  (A)  That  the  watdunan  per^ 
mitted  the  plaintiff  to  go  on  the  pilot  step  of 
the  engine  while  he  was  in  charge  of  the  m- 
gine;  (B)  that  it  was  "dangerous  for  plain- 
tiff at  his  age  and  experience  to  be  there" ; 
and  (O  that  it  was  negligence  for  the  watch- 
man to  permit  plaintiff  to  go  on  the  pilot 
step.  "A,"  above,  Is  wrong  because  defendant 
was  In  no  way  responsible  for  the  act  of  the 
watchman  In  permitting  the  plaintiff  to  go  on 
the  pilot  step.  The  watchman  was  wholly 
without  the  sct^e  of  his  authority  and  not 
acting  In  the  service  of  his  master  In  per- 
mitting the  boy  to  get  on  the  pilot  step.  The 


authorities  settle  this  beyond  question,  bat- 
ing V.  Michigan  Central  B.  Co..  97  Midi.  IM, 
56  N.  W.  846,  87  Am.  St  Bep.  828;  Blower 
et  al.  V.  Pennsylvania  B.  Oo.,  69  Pa.  210,  8 
Am.  B^.  251;  Powers  v.  Boston  ft  M.  B.  Co., 
168  Mass.  188,  26  N.  E).  446;  Mahler  v.  Stott, 
129  Mich.  614,  89  N.  W.  840;  Bergan  v.  Cen- 
tral Vermont  By.  Ooi.,  82  Conn.  S74,  74  Afl. 
987;  Thompson  v.  N.  O.  ft  St  Li  By.  Co.,  160 
Ala.  S90,  49  South.  840;  Olarfce  v.  L.  ft  K.  B. 
Go.  (Ky.)  lU  S.  W.  844;  Sloan  t.  Baflway 
Co.,  62  Iowa,  7S8,  16  N.  W.  381;  Bftllway 
Go.  V.  Propst  88  Ala.  OS,  8  South.  764;  Ik- 
s<Ri  V.  BaUway  Co.,  65  Tex.  B77.  67  Am.  Bepi 
606;  McDantel  v.  Ballway  Oo.,  90  Ala.  64. 
8  South.  41;  Cburdi  v.  Chicago  B.  C&,  BO 
Minn.  216,  52  N.  W.  647,  16  U  B.  A.  861; 
Boberts  t.  Southern  Padflc  Go.,  166  Ho.  Ai^ 
639,  IBO  8.  W.  717;  SdiulwlfaB  Delta  Lum- 
ber Oou,  126  Mich.  509,  85  N.  W.  1075;  Our^ 
tis  V.  Tenlno  Stone  Quarries,  87  Wash.  8S5, 
79  Faa  965;  Orimduw  v.  Lake  Shore  ft  M. 
S.  By.  Co.,  205  N.  T.  871.  98  N.  B.  762,  40 
Lb  B.  A.  (N.  S.)  B68,  Ann.  Gas.  1018B>.  Sn; 
Doogberty  v.  Chicago,  H.  ft  St  P.  B.  Oo., 
187  Iowa.  267*  114  N.  W.  802, 14  Li  B.  A.  (N. 
S.)  690, 126  Am.  St  Bep.  282;  Foster-Herbert 
Out  Stone  Co.  v.  Fugh,  Adm'r,  115  Tenn.  688, 
91  S.  W.  199,  4  B.  A.  (N.  8.)  894, 112  Am. 
St.  Bfep.  881;  88  Ore:  817.  Now,  •'B,*'  ttiat 
It  vras  "dangwons  for  plaintiff  at  his  age  and 
experience  to  be  tber^"  la  erroneous  because 
It  la  ooopted  wltb  the  permission  (tf  the 
watdunan,  and  also  because  It  failed  to  make 
the  JudgiMDt  and  dlseretlm,  that  Is,  the 
aUilty  of  the  boy,  or  his  apparent  ability  to 
understand  the  dangers  and  take  care  of  him- 
self, the  teat  Also  "C^  Is  mesnlnglews  and 
probably  harmless.  The  fifth  Instruction 
made  the  test  of  llabUlty  this:  Was  It  neff- 
llgenoe  to  move  the  engine  with  the  plaintiff 
I  standing  oo  the  pilot  step  tf  the  Jury  ftrand 
the  watchman  realised  plaintiff  was  In  a  per* 
Uoos  positlonT  That  Instruction  Is  utterly 
misleading  In  that  It  falls  to  make  the  qnes- 
I  tttni,  wheAer  or  not  the  running  of  the  engine 
j  with  the  boy  standing  on  the  pQot  st^  was 
j  negllgmce,  depend  on  wheOier  w  not  idaln- 
tiff  proved  that  he  was  Incapable  of  under- 
standing the  danger,  and  Uiat  hla  Inability  to 
undttstand  It  and  take  care  of  blmsdf  nndw 
the  circumstances  was  apparent  to  the  watdi- 
man,  or  should  have  been  apparent  to  a  Tea- 
eonahly  prudent  person  occupying  a  abnllar 
position.  TrespaaserB  are  presumed  to  take 
care  at  tiieanselvea,  and  tbe  watdunan  had 
the  ri^t  to  ivesume.  In  the  absence  d  knowl- 
edge or  notice  to  the  contrary,  that  the  plain- 
tiff understood  the  dangers  Inddent  to  bis 
position  and  that  he  was  competent  to  take 
care  of  himself  under  the  circumstances. 
While  plalntifTs  ability  to  understand  the 
dangers  and  take  care  of,  himself  under  the 
drcumstances  was  a  question  for  Uie  Jury, 
there  is  not  an  authority,  tact-writer,  or  ad- 
judicated case  holding  that  there  is  a  pre- 
sumption that  a  boy  over  15  yean  of  age  li 
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iDcompeteot  to  understand  the  danger  of  rid- 
ing on  tbe  i^ot  step  of  an  engine,  or  Incom- 
petent to  understand  the  ordinary  dangers 
snrroundlng  him.  I  think  the  coart  sfaonld 
have  Instmcted  tbo  jory  as  follows: 

"If  yea  find  from  a  preponderance  of  the 
evidence  that  the  plaintiff,  by  reason  of  his 
age  and  want  of  intelligence,  was  not  capable 
of  appreciating  the  danger  of  rldibg  upon  the 
pilot  step  of  the  engine,  and  that  the  watchman 
invited  or  permitted  him  to  get  upon  it,  and 
it  was  wwrent  to  a  prudent  man  operating 
the  engine  nader  slailiar  drenmfltancea  that 
tbe  pjarntiff  wu  not  capable  of  nnderatauding 
the  dangers  incident  to  his  position  and  appar- 
ently onaUe  to  take  care  of  himself  under  the 
circtunstances,  then  the  defendant  is  liable  for 
the  injuries  inflicted  by  rnnning  the  engine,  al- 
thongb  defendant's  watchman  may  hare  been 
forbidden  tbe  rules  of  tbe  railroad  and  Ms 
general  instroctions  to  permit  any  one  to  rids 
the  engine.  If,  bowerert  you  find  that 
the  plaintiff  had  such  a  degree  of  intelligence 
that  he  could  and  should  have  appreciated  and 
understood  the  danger  of  his  act,  or  that  he 
was  apparently  capable  of  understanding  the 
danger  of  riding  on  the  pQot  and  taking  care 
of  bimaelf  under  the  circumstances  the  engine 
was  actually  run.  then  the  burden  is  upon 
plaintiff  to  prove  that  tbe  watchman  who  in- 
vited or  perndtted  him  to  ride  upon  the  en- 
gine had  authority  to  do  so,  and  the  rules  of 
the  company  forbidding  employees  to  permit 
persons  to  ride  Qpon  the  engine  are  admissible 
upon  this  issue,  whether  tbe  plaintiff  knew  of 
their  existence  or  not  And  If  under  such  cir- 
cnmetances  yon  find  the  watchman  had  no 
such  aothotttyt  then  the  plaintiff  caimot  re- 


See  Bd^  E.  ft  T.  Ry.  Co..  r.  Bodgers,  89  Tex. 
075,  36  S.  W.  24S;  Elliott  on  RaUroads,  ToL 
3,  H  1254  and  1266;  33  Gyc.  817. 

O^ls  conrt  has  applied  section  6005,  B,  Ia 
1910,  in  numerous  cases,  and  time  does  not 
permit  an  analysis  of  than.  That  section 
saya  that  no  Jodgmeat  shall  be  set  adde  or 
new  trial  granted  by  the  appellate  court  "on 
the  ground  of  mlsdirectUm  of  the  }ury  •  •  « 
unless.  In  the  opinion  of  the  court  to  which 
application  Is  made,  after  an  examination  of 
the  oitlre  recmrd.  It  aivears  that  the  error 
complained  of  has  probably  resulted  In  a  mis- 
carriage of  Justice,  or  constitutes  a  substan- 
tial violati<m  of  a  constitutional  or  statutory 
right"  I  agree  with  the  authorities  holding 
that  It  is  not  enough  to  show  that  the  trial 
court  committed  error;  the  burden  Is  on  the 
appellant  to  show  that  the  error  was  preju- 
didaL  Tills  court  does  not  try  law  cases  de 
novo,  but  o  nthe  record  from  the  court  below. 
Sectim  5002,  B.  !L.  1910,  requires  the  court  to 
Instruct  the  jury.  Tbe  trial  Judge  Is  not  the 
Jndge  of  the  fhcts  but  is  the  Judge  of  the  law. 
The  Jury  Is  not  the  Judge  of  the  law  but  of 
the  facts.  Tbe  sole  and  only  purpose  of  the 
charge  to  the  Jury  Is  to  give  it  the  legal  rules 
controlling  Its  consideration  of  the  facts  and 
co&(Aualosi8  therefrom.  I  construe  section 
8005^  R.  U  lOlCK  to  mean  this:  If  tbe  Inatmo- 
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tlons  are  erroneous  in  that  they  misdirect  or 
fail  to  properly  Instruct  ttie  Jury  with  respect 
to  the  legal  rules  controlling  its  deliberations 
on  the  vital  Issue  of  fact  in  the  case,  then  this 
court  should  grant  a  new  trial  or  racamtne 
the  entire  record  and  decide  the  case  unln- 
finenced  by  the  verdict.  What  I  understand 
by  examining  the  entire  record  Is,  not  a  mere 
examination  for  the  purpose  of  ascertaining 
whether  or  not  there  is  any  evidence  reason- 
ably tending  to  support  the  verdict  of  tbe 
jury,  but  whether  or  not  the  verdict  of  the 
Jury  is  correct — the  right  verdict  The  great 
weight  of  American  authority,  both  federal 
and  state,  holds  that  In  the  case  of  error 
prejudice  will  be  presumed  unless  the  record 
eboWB  that  it  was  harmless.  2  Standard 
Proe.  471.  The  difficulty  arises  In  the  effort 
to  determine  what  is  harmless  and  what  is 
prejudicial  error.  If  an  instruction  <m  an 
abstract  or  collateral  question  Is  erroneous, 
tiien  it  may  be  said  to  be  harmless  and  there 
Is  no  presumption  of  prejudice^  But  the  par- 
ties are  entitled  to  have  the  jury  instructed, 
and  that  means  that  the  instructions  are  a 
necessary  part  of  tiie  trial  according  to  law. 
No  one  denies  that  a  party  Is  entitled  to  hare 
his  case  tried  by  law  and  according  to  l^al 
principles.  When  the  error  Is  In  the  concrete, 
goes  to  the  very  marrow  of  the  vital  question 
of  f&ct  Involved,  how  can  this  court  decide 
whether  or  not  the  error  was  prejudicial  un-, 
less  it  examines  all  the  facts  and  decides  that 
the  verdict  should  have  been  for  the  winning 
party? 

When  the  erroneous  instructl(m  is  not,  in 
the  abstract,  tout  In  the  concrete,  that  is,  an 
lastructlon  going  to  tiie  very  marrow  of  the 
question,  and  it  Is  erroneous,  then  one  or  the 
other  of  two  things  must  be  done  by  this 
court:  (1)  Either  the  Judgment  should  be  set 
aside  and  the  case  remanded  for  a  new  trial 
on  the  ground  that  it  Is  a  statutory  and  con- 
stitutional right  of  a  party  to  have  correct 
and  legal  instructions  given  to  the  jury,  and 
that  erroneous  instructions  In  tbe  concrete 
amount  to  a  denial  of  a  ccmstltutional  or 
statutory  right;  or  (2))  this  court  must  ex- 
amine all  the  evidence,  that  is,  condder  the 
evidence  independent  of  and  unuifiuenced  by 
the  jury's  verdict  consider  the  evidence  de 
novo,  and  arrive  at  its  own  conclusion,  and 
if  from  an  examination  of  all  the  evidence 
this  court  decides  that  the  winning  party 
was  not  wtltled  to  tbe  verdict,  then  tbe  case 
should  be  reversed.  In  my  opinion,  it  Is  more 
important  to  maintain  the  integrity  of  the 
law  than  it  is  to  sustain  the  isolated  ver- 
dict of  a  Jury.  When  the  error  goes  to  the 
marrow  of  the  case,  when  the  erroneous  In- 
struction is  misleading  on  the  vital  Issue  of 
fact,  the;^  the  Judgment  should  be  reversed 
or  this  ooort  should  examine  the  evidence  de 
novo  on  the  theory  that  the  adjudicated  er- 
ror in  the  Instruction  sets  the  matter  at  large 
and  confers  upon  this  conrt  jurisdiction  to 
examine  tbe  eridOMa  for  the  pnrpOM  of  de- 
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dding  flu  qnestton  of  fact  pat  in  Issue  be- 
tween  the  parties,  us  distinguished  from  the 
usual  and  established  rule  mat  this  court  In 
law  cases  passes  only  upon  questloDs  of  law, 
and  not  upon  questions  of  fact  Whether 
flierelBsafflclenfeeTideDcetogototheJury  in 
the  first  instance  is  a  question  ot  law.  McD(»t- 
ald  T.  Strawn  (decided  by  this  court  June  1. 
lOaO)  78  OkL  271,  ISO  Pac.  558.  Without  an 
ezaminatloD  of  all  the  evidence  uninfluenced 
by  the  Terdlct  of  the  Jury,  this  court  cannot 
say  whether  ot  not  there  has  been  a  miscar- 
riage of  justice.  If  this  is  not  the  correct 
construction  of  sectlim  6005,  R,  U  1910,  then 
there  is  no  reascm  or  sense  in  the  court  glv- 
Ins  the  Jury  any  Instructions  whatever.  No 
Inatracttaiis  are  better  than  erroneous  in- 
structions, and  if  erroneous  instrtactlrau  on 
the  vital  issue  do  not  set  the  matter  at  large, 
and  call  upon  this  court  to  examine  all  the 
evld»ce  ^th  a  view  to  deciding  whether  m 
not  the  v^dlct  was  for  the  right  party,  ir- 
re^ectlve  of  tbB  verdict  of  the  Jury  and  unin- 
fluenoed  Uierel^,  then  Instructltms  to  Juries 
should  be  abolished  in  this  state.  The  human 
mind  has  devised  no  art  by  which  the  mental 
prooeBses  of  a  Jury  can  or  may  be  discover- 
ed. No  me  will  have  the  liardlhood  to  di»- 
pnte  the  assertion  that  it  is  better  to  give  a 
Jury  no  instructions  than  to  ^ve  a  Jury  er- 
roneons  Instructions,  and  yet  if  Instnicticms, 
erroneous  Jn  the  cancrete,  have  ao  further  ef- 
fect than  to  call  upon  this  court  to  discover 
whether  or  not  there  is  any  evidence  reason- 
ably tending  to  sustain  the  Judgment;  al- 
though the  preponderance  of  the  evidence 
may  be  tor  the  losing  party,  th^  such  rule 
should  be  clearly  and  unequlvocsbly  announc- 
ed in  order  that  a  movement  may  be  brou^t 
about  either  to  aboUah  aU  Instructions  to  Ju- 
ries, and  leave  Juries  the  triers  of  the  law 
and  the  facts,  or  repeal  or  am«id  section 
6005,  Rev.  Laws  1910. 

Believing  the  instructions  to  be  erroneous 
on  the  vital  question  in  the  case,  I  pass  to  an 
examination  of  the  facts  uninfluenced  by  the 
verdict  of  the  jury.  Here  was  a  boy  past  15 
years  of  age  who  had  been  around  the  engine 
and  cars  in  friendly  association  with  the 
watchman  for  about  two  weeks  prior  to  the 
Injury;  he  had  learned  to  make  signals,  and 
was  not  alone  Interested  from  curiosity;  he 
wanted  to  learn  the  railroad  bosiness,  and 
there  is  nothing  in  this  record  to  Indicate  that 
plaintiff  was  not  entirely  normal  for  a  boy 
of  his  age.  There  Is  nothing  In  the  reond  to 
show  that  he  was  not  as  competent  as  a  full- 
grown  man  to  appreciate  the  dangerous  posi- 
tion he  occupied  on  his  own  volition,  and  to 
take  care  of  himself  under  the  circumstances. 
Plaintiff  does  not  contend  that  any  act  of  the 
watchman  or  any  defect  In  the  machinery 
caused  him  to  fall  off  the  engine. '  He  had 
been  working  in  the  lumber  camps,  working 
witti  his  father  running  a  saw,  and  drawing 


a  man's  waces.  He  weltfied  ISO  ponndft 
The  pilot  step  of  an  engine  is  made  for  the 
very  purpose  of  riding  on  It  during  switching. 
The  boy  was  holding  on  to  the  handholds  and 
no  defect  In  the  hsndbolds  or  ^iglne  or  road- 
bed caused  him,to  fall  <Hlf.  I  do  not  reach  the 
question  of  contributory  negUgenoe.  The 
first  question  is:  Was  ttie  defendant  negli- 
grat?  And  that  depends  on  whether  or  not 
it  owed  him  any  duty.  The  watchman  had 
no  auttunlty  to  pomlt  the  plalnttE^  a  tres- 
passer, to  get  on  or  ride  on  the  en^iie  idiot. 
But  when  the  watchman  foui^  him  on  the  en- 
l^ei^ot,  the  qnestitmiBwfaeUierOTnotstartp 
Ing  and  mnning  the  engine  without  steam,  at  a 
«peed  not  in  excess  <tf  2^  miles  per  hour,  con- 
stituted primary  negligence  on  the  part  of  the 
company.  Cnder  all  the  facts  and<drcnm- 
stancea,  I  am  of  the  opinion  the  plaintiff  has 
not  dunm  primary  ne^igence  by  a  prepon- 
derance of  thB  evldoioe,  and  I  think  ttie  Jndj^ 
ment  sbotild  be  revwsed. 


Il  rs  OPINION  OF  THE  JUDGES, 
la  rs  BLAKELY. 

(No.  A,  3913.) 

(Oiminal  Co  art  «f  Appeals  of  Oklahoma. 
Feb.  8,  1921.) 

(ByUa'bua  ly  Sditorial  Staff.) 

1.  Courts  «=s>20&^dyi«ory  oplaios  Is  oapltal 
cases  where  death  peaalty  has  bosn  assssseri 

contempratsd  by  statate. 

Rev.  Laws  1910,  S  5969,  contemplates  an 
advisory  opinion  by  the  judges  to  be  rendered 
to  the  Governor  of  the  state  where  an  appeal 
has  not  been  taken  in  a  capital  case,  and  where 
the  deatli  penalty  has  been  assessed;  the  qnes- 
tions  presented  being  whether  there  has  been 
an  observance  of  all  the  formalities  of  law 
essential  to  the  taking  of  human  life,  or  wheth- 
er the  triaL  conviction  and  sentence  of  death 
have  been  in  accordance  with  the  law  of  the 
land. 

2.  Homlolda  «S9250— Evidence  sustaining  oos* 
vIotlOB  of  murder. 

In  a  prosecution  against  defendant  for  the 
murder  of  his  stepdaughter  by  shooting  evi- 
dence JieM  to  sustain  conviction. 

3.  Pardon  ^>I2— Goversor  has  sole  power  to 
reprieve  or  saspead  axeoHtlos. 

Where  a  person  has  been  convicted  of  a 
capital  offense  and  the  death  penalty  assessed, 
but  no  ^>peal  has  been  taken,  the  Govonor 
has  atde  power  and  discretion  to  reprieve  or 
suspend  the  execution  of  the  sentence  until 
such  time  as  an  appeal  may  be  perfected  or 
until  a  day  beyond  the  time  provided  by  Bev. 
Laws  1910,  S  5970,  In  which  an  appeal  may  be 
taken. 


«3>Pr-  stber  esMB  see  sane       and  KXT-MIMBm  la  aU  Ker-NoatMred  DIcwts  sod  IiidasM 
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Oplnl<m  of  tlie  judges  In  tbe  matter  of  the 
conviction  of  Robert  W.  Blaiiely  for  murder, 
Toidered  in  resptmae  to  tbe  xeoneat  oC  the 
GoverDor  of  the  state. 

Hod.  J.  B.  A.  Robertacm,  GoTemw  of  the 
State  of  Oklahoma — Sir: 
In  reoMHue  to  your  ofltelal  communication 
of  January  29, 1921,  addressed  to  the  judges 
c€  this  conrt  for  an  oi^m  (as  provided  by 
section  6968,  Rer.  Iawb)  In  the  matter  of  the 
couTictlcm  of  Robert  W.  Blalcely  in  the  dis- 
trict court  of  Hnskogee  county  the  crime 
at  murdw  and  Judgment  and  sentoice,  ren- 
dered November  27, 1920,  In  pursuance  of  the 
verdict,  that  he  suiter  death  by  dectrocutton 
on  February  26, 1921,  we  her^y  respectfully 
submit  the  fbllowlng: 

Oidnlon  of  tbe  Judfies. 

DOYIiS,  F.  J.  An  inspection  of  the  rec- 
ord discloses  that  the  Infonnatioii  filed  in  the 
district  court  of  Mnskc^iee  county  on  S^tem- 
ber  26, 1920,  charges  Robert  W.  Blakely  with 
the  murder  of  one  Effie  May  Allford,  alleged 
to  have  been  committed  In  said  county  on  or 
about  the  13th  day  of  September,  1920,  by 
shooting  the  said  Effle  May  AUford  with  a 
pistol ;  tbat  on  the  6th  day  of  November,  1920, 
the  def«idant  was  arraigned  in  <^n  court,  B. 
B.  Wheeler,  presiding  Judge,  and  by  his  at- 
torn^ oftered  to  enter  a  plea  of  guilty  of 
manslaughter  in  the  first  d^ree,  which  plea 
was  not  accepted ;  on  fbe  following  day  the 
defendant  asked  that  B.  A.  Summere,  anoth- 
er Judge  of  said  court,  be  assigned  to  sft  and 
preside  In  the  trial  of  said  cause;  that  on 
the  10th  day  of  November,  1020,  the  said 
cause  was  called  for  trial,  B.  A.  Summers, 
presiding  Judge,  the  defendant  present  in 
person  and  by  his  attorneys,  and  the  state  by 
the  county  attorney,  and  both  partiw  an- 
nounced ready  for  trial;  a  Jury  of  12  good 
and  lawful  men  were  duly  Impaneled  and 
sworn  to  try  said  cause  and  a  true  verdict 
render  accradlng  to  the  law  and  -the  evi- 
daice. 

Whereupon  the  state  Introduced  its  evi- 
dence and  rests.  Thereupon  counsel  for  the 
defendant  requested  and  the  court  granted 
time  in  which  to  confer  with  tbe  defendant, 
after  which  bis  counsel  announced  that  "the 
defendant  rests." 

The  court  Instructed  the  Jury  upon  the  law 
of  tbe  case,  which  charge  of  the  conrt  Is  in* 
corpnrated  in  the  record  in  full.  It  appears 
tbat  no  objection  was  made  or  exception  tak- 
en  to  the  Instructiwis  given  by  the  CQ\irt 
After  the  argument  of  counsel  the  jury  re- 
tired under  a  sworn  bailiff  to  consider  their 
verdict,  and  mi  the  same  day  returned  Into 
open  court  the  following  verdict: 

*'We,  the  Jar;  in  tbe  above-entitled  action, 
duly  iinpaneled  and  sworn,  vpon  onr  oaths 
find  the  defendant  gnilty  of  the  crime  of  murder 
as  charged  in  the  information  and  fix  his  pun- 
lahmeDt  at  death.  J.  J.  Barrett,  Foreman." 


Which  verdict  was  duly  filed  on  said  date 
in  the  office  of  the  conrt  clerk.  Thereafter, 
on  the  27th  day  of  November,  1920,  the  said 
defendant,  Robert  W.  Blakely,  was  sentenced 
in  open  court  In  pursuance  of  the  verdict 
rendered  by  the  Jury  to  suffer  death  by  elec- 
trocution in  the  state  penitentiary  on  tbe 
26th  day  of  February,  1921.  Thereafter  on 
the  Ist  day  of  December,  1020,  tbere  was 
filed  with  the  court  clerk  a  death  warrant, 
signed  by  B.  A.  Summers,  district  Judge,  in 
dne  form  and  duly  attested,  commandlcg  the 
warden  of  the  state  penitentiary  at  McAlester 
to  accept  the  said  defendant,  Robert  W. 
Blakely,  from  the  sheriff  of  Musk(^^  coun- 
ty, and  closely  confine  and  imprison  the  said 
defendant  within  tbe  walls  of  tbe  state  pen- 
itentiary until  the  2Stb  day  of  February, 
1921,  and  upon  said  last-mentioned  date  to 
put  to  death  tbe  said  defendant,  Robert  W. 
BUkely,  by  dectrocation  In  the  "*iipn<*r  pro- 
vided by  law. 

Upon  the  trial  of  the  defendant  the  un- 
contradicted evidence  established  that  on  the 
day  alleged  he  shot  and  killed  Effie  May  All- 
ford,  his  stepdaughter,  at  his  home  near 
Brushy  Mountain.  There  was  a  gunshot 
woimd  In  her  neck ;  two  Just  below  tbe  left 
breast ;  (me  In  tbe  abdomen ;  and  one  In  the 
left  wrist.  The  defendant's  family  consisted 
of  his  wife  and  four  daughters,  ages  12,  8,  7, 
and  2  years  old.  The  deceased  and  an  elder 
sister  were  also  inmates  of  the  family.  The 
deceased  bad  a  baby  several  months  old. 
There  was  testimony  showing  that  tbe  de- 
fendant had  stated  that  he  was  the  father 
of  this  baby,  and  that  shortly  before  the 
homicide  he  entered  the  room  of  the  deceased 
with  a  pistol  Id  his  band,  and  In  the  i>re8CTce 
of  his  wife  and  tbe  sister  of  the  deceased, 
took  the  baby,  saying  to  deceased  that  if  she 
did  not  come  to  his  room  that  night  he  was 
going  to  blow  her  heart  out;  that  the  de- 
ceased went  to  his  room,  and  after  staying 
there  a  while  brought  her  baby  back  to  her 
room ;  tbat  two  of  three  days  later  the  de- 
ceased went  to  Muskogee  and  swore  to  a 
complaint  charging  the  defendant  with  rape. 
The  defendant  went  on  the  scout,  returning 
at  times  to  bis  home.  He  on  these  occa- 
sions expressed  his  intention  to  kill  her,  and 
one  time  attempted  to  shoot  her,  but  his  wife 
scuffled  with  him  and  the  shot  missed  her. 

The  12  year  old  daughter  of  tbe  defendant 
was  the  only  person  who  saw  the  killing  and 
who  testified  as  to  what  took  place  at  tbe 
tune.   She  testified: 

*Vy  mother  and  Maud  went  to  Mnskovce, 

leaving  Effie,  her  baby,  and  the  other  little 
children  and  myself  and  Daddy  at  home.  Effie' 
said  she  was  going  to  th«  store  to  get  some 
thread.  Daddy  told  her  to  let  me  go.  She 
said,  'No;  I  want  to  go  myself.'  So  she  got 
ready  and  started  to  tbe  front  door.  Daddy 
he  ran  and  closed  it.  Then  she  went  to  the 
back  door.  Daddy  got  his  gun,  and  I  com- 
menced to  holler,  and  he  shot  her  in  the  left 
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wilBt.  She  Jnmped  and  wM,  *I  wont  go.* 
He  said,  'No;  y<m  won*t  go;'  and  I  grabbed 
ludd  of  the  gQD,  He  puUed  it  out  of  tpy  band 
and  shot  her  asain.  Sbe  staggered  a  little 
bit  and  said,  'No,  Bob;  I  won't  go.'  He  abot 
again  and  then  be  went  away.  I  ran  oat  to 
where  Effie  wae,  and  she  told  me  to  go  to 
Mrs.  Whitewaters  and  tell  her  to  come  over. 
I  went   She  was  jost  dying  wben  I  got  back." 

Tbe  officer  wbo  ftnested  tbe  def^dant 
testified  that— 

"He  said,  'I  am  tbe  man  that  shot  her;  is 
sbe  dead?'  I  said,  Tes;  that  is  tbe  report 
that  came  to  me;''  and  he  said,  *I  am  glad  of 
it;  I  am  readr  to  die  too  now,  if  ahe  is 
dead.*- 

The  defendant  made  several  Toluntary  con- 
fessioDB,  8B  shown  by  the  testlsumy,  in  ^b- 
stance  u  follows: 

"Thia  girl  mnted  to  go  to  the  store,  afld  I 
was  afraid  she  would  odl  the  effieera,  and  I 

tried  to  keep  her  from  going.  Sbe  insisted 
on  going,  and  finally  sbe  got  up  and  started 
to  the  front  door.  I  beat  her  to  it.  Then 
sbe  went  to  the  back  door.  We  scuffled  there 
a  little  bit,  and  she  finally  jumped  out.  I 
said,  'Effie,  don't  go,'  and  I  shot.  She  tamed 
and  said,  *I  won't  go.'  I  had  gone  so  far  that 
I  knew  it  would  not  do  any  good  to  stop,  so 
I  made  up  my  mind  titot  X  woold  finlrii  it,  and 
I  aimed  at  her  heart  and  shot  twice.  She 
reeled,  and  then  I  fired  again." 

From  this  abbreviated  summBry  of  the 
evidence  ^vea  on  the  trial  it  will  be  seen 
that  tbe  defendant  had  been  guilty  of  an 
atrodoos  crime,  the  cnlmlnatlon  of  which 
was  tbe  deliberate  and  premeditated  murder 
<tf  his  victim. 

[1]  It  has  onlfontfly  been  held  by  this 
court  that  the  statute  (section  6969,  Rev. 
Laws)  coDtemplatea  an  advisory  opinion 
where  an  appeal  has  not  been  taken  In  a 
capital  case,  and  where  the  death  penalty 
has  been  assessed.  The  questions  presented 
are:  Has  there  been  an  observance  of  all  the 
formalities  of  law  essential  to  the  taking  of 
human  life,  or  has  the  trial,  conviction,  and 
sentoice  of  death  been  In  accordance  with 
the  law  of  tbe  land? 

[2]  After  a  full  and  carnal  examination  of 
the  record  and  transcript,  we  are  unable  to 
find  any  error  which  nwejudlces  tbe  rl^ts 
of  the  defradant  The  lodformatlon  correct- 
ly durges  the  crime  of  murder,  the  Instruc- 
tions as  gtvoi  by  the  court  fully  and  correct- 
ly stete  tbe  law  of  flie  caae,  and  thore  can 
be  no  doubt  as  to  the  sufflcteocy  of  tbe  evi- 
dence to  support  the  verdict  and  jndgmait  of 
convlctioa. 

CI]  Under  tbe  proTtsi<ms  ot  our  Code  of 
Oilmlnal  Procedure,  tbe  time  for  aweal  will 
not  ezjidre  until  May  27, 1921.  In  the  mean- 
time, under  the  statute  (section  5D70,  Bev. 
Iawb),  tbe  Governor  has  sole  poww  to  re- 
prieve or  suspend  the  execution  of  the  death 


sentence  prcmonnced  against  this  defendant 
until  such  time  as  an  appeal  may  be  perfect- 
ed, or  tmdl  a  day  beyond  the  dme  provided 
by  statute  In  which  an  ai^teal  may  be  taken, 
to  wit,  tix  months  from  the  rendiUw  of  the 
Judgmoit  It  Is  a  matter  entirely  diseretion- 
ary  with  you  to  grant  such  r^rieve  or  soa- 
pmslon  of  this  sentence  In  order  to  permit 
the  defendant.  If  he  should  bereaftw  see  fit 
to  do  so,  to  take  an  appeal  from  this  judg- 
ment In  re  Opinion  of  the  Judges,  17  OkL 
Cr.  — ,  188  Pac  198;  In  re  Opinlot  of  tbe 
Judges,  17  Okl.  Cr.  — ,  192  Pac.  897. 

It  seems  Impossible  to  review  the  record 
and  resist  the  conclusion  that  the  defendant 
Is  guilty  of  a  most  brutal  murder,  well  merit- 
ing the  extreme  penalty  assessed  by  the  jury. 

Upon  the  record  before  us  we  are  of  opin- 
ion that  by  a  fair  and  Impartial  trial  the  de- 
fendant has  been  adjudged  to  suffer  the  just 
penalty  of  tte  law. 

UATSON  and  BBSSBT,  coDcm; 


QUNTER  V.  STATE.   (No.  A-3569:) 

(Criminal  Coart  of  Appeals  of  Oklahoma. 
Feb.  6,  1821.) 

(Svltaibut  hv  BiOorial  BtaSJ 

1.  CrfBlul  law  «E9l078,  lOSI—Appatf  dlt- 
nlssed  when  aelther  aotlea  of  appeal  nor 
savmeas  la  error  aarved  or  waivai. 

Where  defendant  in  a  forgery  prosecntton 
was  convicted,  but  failed  witliin  the  time  al- 
lowed for  appeal  to  serve  notice  of  appeal, 
either  on  the  clerk  of  tbe  trial  court  or  the 
county  attorney  as  provided  by  Bev.  Laws 
1910,  8  5992,  or  had  issued  and  served  a  sum- 
mons  in  error  on  the  Attorney  Oenraol,  and  it 
did  not  appear  tbat  such  aommona  was  waived 
as  provided  by  section  6997,  the  appeal  will  be 
dismissed. 

2.  Criminal  law  «»1068</a,  New,  vol.  13  Key- 
No.  Series— Statatery  nethod  of  appeal  siaat 

be  followed. 

Either  the  method  provided  In  Bev.  Laws 
1910,,  I  5992,  or  tbat  provided  in  section  6987 
must  be  followed  before  tbe  Criminal  Oooit  of 
Appeals  can  acquire  jorladictitHi. 

Appeal  fnmi  District  Court,  Oklahoma 
County ;  John  W,  Hayson,  Judge. 

Lola  Gunter  was  ctrnvicted  of  forgery  in 
the  second  degree,  and  sbe  appeals.  Appeal 
dismissed,  and  cause  remanded,  with  direc- 
tions. 

J.  Q.  A.  Harrod,  of  Oklahoma  City,  txa 
plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

PEB  OUBIAM.  fHiis  Is  an  attempted  ap- 
peal fnnn  the  district  court  of  Oklahoma 
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county,  wherein  the  defendant,  Lola  Onnter, 
waa  an  the  14th  day  of  December,  1918,  ad- 
Judged  guUty  ot  the  crime  of  forgery  In  tba 
second  degree,  and  sentenced  to  serre  a  term 
of  Imprisonment  in  the  state  penttentlazy  for 
a  period  of  six  months. 

The  Attorney  Oeneral  has  filed  a  motl<a  to 
dismiss  the  appeal  in  tbla  cause  for  the  ru- 
sons  that  no  notices  of  appeal  were  serred 
npon  the  county  attorney  of  Oklalioma  coun- 
ty or  upon  the  clerk  of  the  trial  court  within 
tlie  time  allowed  for  taktog  the  appeal,  nor 
waa  there  any  sunanons  in  error  Issued  and 
serred  npoD  the  Attorney  Ctaneral,  or  a  walT- 
er  of  the  Issuance  and  service  of  same  by 
snch  officer. 

[1, 2]  TtoB  case-made  and  other  papers  filed 
in  this  cause  in  this  court  fall  to  disclose  that 
plaintiff  In  error,  within  the  time  allowed 
for  taking  the  appeal,  served  any  notices  of 
appeal  either  npon  the  derk  of  tiie  trial  conrt 
or  the  county  attorney  of  Oklahoma  county, 
as  provided  In  section  5992,  Revised  Laws 
1910,  or  ever  had  Issaed  and  served  a  sum- 
mona  in  error  npon  the  Attorney  Oeneral,  or 
that  there  was  a  waiver  of  the  Issuance  and 
service  of  a  summons  to  error  by  such  (^cer, 
aa  provided  In  section  0997,  Revised  Laws 
19ia  Bi«her  tlie  method  provided  in  section 
0992  or  that  provided  in  sectlm  5907  must  be 
followed  before  this  court  can  acquire  Juris- 
diction of  an  appeal  In  a  criminal  cause. 
Mann  v.  State,  186  Fac.  1006;  Boblnson  t. 
State,  1S9  Pac.  768 ;  Sarten  v.  State,  193  Pac. 
743;  Otha  Taylor  v.  State,  194  Pac.  263,  de- 
dded  January  ,8,.  1921,  not  yet  officially  re- 
ported. 

For  the  reason  that  no  notices  of  appeal 
were  served,  as  provided  in  section  5992,  or 
rommons  in  error  Issued  and  served,  or  waiv- 
er of  the  issuance  and  service  of  same,  as 
provided  In  section  6997,  the  appeal  is  dis- 
missed, and  the  cause  remanded  to  the  trial 
conrt,  with  directions  to  enforce  Hie  judg- 
ment. 


la  re  OPINION  OF  THE  JUDGBS. 
In  ra  LCDBETTER. 
(No.>U88IS.) 

(Grhnlnal  Gonrt  of  i^peals,  of  Oklahoma. 

Feb.  4.  1921.) 

(BvOalmM      iho  Oowi.) 

I.  Crlailnal  law  «=3l069(l)— Oefsndsat  nay 
appeal  as  natter  of  right  within  six  months. 

£^rery  defendant  in  a  criminal  case,  as  a 
matter  of  right,  may  appeal  from  a  Judgment 
against  him  within  six  months  from  tiie  timo 
of  the  rendition  of  such  judgment. 


OF  THE  JUDGES  149 

P.) 

2.  Crfataal  law  «s3l0ei— Uatll  appaal  frea 
sentanea  of  death,  oourt  oaanot  suspaai  ast* 
eeatlOB. 

No  conrt  or  officer,  other  than  the  Gover- 
nor* can  snspand  the  azecntton  of  a  Judgment 
and  sentence  of  death  after  delivery  of  the  de- 
fendant to  the  warden  ot  the  penltantiary  un- 
less and  nntil  an  appeal  is  tak«a  from  snch 
Judgment. 

3.  Criniial  law  «=>9g9(2)— Trial  Jsdge  mutt 
appoint  day  for  axaoutlon  of  death  aaatanea 
and  dlrsot  doHvary  of  defendant  to  warden. 

It  is  mandatory  upon  the  trial  Jndge,  whan 
Jndgment  of  death  Is  imposed,  to  appoint  a 
day  on  which  the  Judgment  is  to  be  ezecated. 
which  day  mast  not  be  less  than  80  days  nor 
more  than  90  days  from  the  data  of  rendition 
of  judgment,  directing  the  sheriff  to  deliver  the 
defendant,  wfthin  10  days  from  the  date  of 
judgment,  to  the  warden  of  the  state  prison  at 
McAlester,  to  be  dealt  with  aa  provided  in  said 
judgment. 

4.  Criminal  law  «ss> 1 003— Pardon  «=»l2-^rtor 
person  aantaRced  to  death  has  baea  deliv- 
ered to  warden,  oourt  nay  not  extend  time; 
Governor  nay  auipand  aaatenos  to  socvre 
defendant  the  full  time  of  appeal. 

After  the  delivery,  by  the  sheriff,  of  the 
defendant  to  the  warden  of  the  penitentiary, 
pnranant  to  a  Jndgment  Imporing  death,  the 
trial  conrt  has  no  authority  to  extend  the  time 
of  execatfon,  and  this  court  has  no  Joriadiction 
and  will  acquire  no  Jarisdietion  to  suspend  sen- 
tence untU  the  ease  has  bean  aroealed  and  the 
appeal  filed  in  this  coart.  It  is  the  adviaory 
opinion  of  this  conrt  that  the  only  way  to  pre-, 
serve  to  the  defendant  his  right  of  appeal  for 
the  full  period  of  six  months  woold  be  for  the 
Governor  of  this  state  to  suspend  the  execution 
of  the  judgment  untO  after  the  expiration  of 
the  six  months'  period. 

5.  Coerts  «s>208— Cpialea  ef  oourt  of  appaela 
on  Qovemor'a  reqaast  advisory  only. 

An  opinion  rendered  by  thia  court  in  re- 
sponse to  a  request  of  the  Governor,  aa  au- 
thorized by  section  5969,  Rev.  Lews  1910,  la 
advisory  only.  An  adjudication  of  the  mat- 
ters involved  cannot  be  made  nntU  the  case  is 
lodged  in  this  conrt  on  appeal. 

Opinion  of  the  Jodges  of  the  Oriminal 
Court  of  Ai^als  in  response  to  a  request  by 
Hon.  J.  B.  A.  Robertson,  Governor,  relative 
to  the  cfHiTlctlMi  of  John  G.  Ledhetter  of 
Qie  crime  ot  murder. 

Sir:  In  response  to  your  official  omuDunl- 
cation  of  January  26, 1^  addreesed  to  this 
conrt,  asking  for  an  oplnlim,  as  provided  In 
section  0869,  Revised  Laws  of  Oklahoma,  1910, 
In  the  matter  of  tbe  con^Mlon  ot  John  Q. 
Ledbetter  In  the  district  oourt  Muskogee 
county,  Okl.,  <m  the  18th  day  ot  November, 

1920,  of  the  crime  of  rnnrder,  and  who  was 
on  the  2d  day  of  December,  192<^  by  Judgment 
of  the  court  sentenced  to  be  pnt  to  death  by 
^ectrocutloa  on  the  2Cth  day  of  Febmary, 

1921,  within  the  walls  of  the  state  penltoi- 
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tSaxy  at  If cAlestw,  OKL,  we  bereliy  re^ect- 
fally  sabmit  the  followliig: 

Opinion  of  the  Jadges; 

BESSEY,  J,  It  appears  from  the  tran- 
script of  the  record  submitted  to  us  by  you: 

That  John  6.  Ledbetter  was  prosecuted  In 
the  district  court  of  Muskogee  county^  Okl.,  by 
information  filed  in  said  court  on  the  3d  day 
of  September,  1920,  which  information  charg- 
ed said  Jotin  G.  Ledbetter  with  the  murder 
of  Robert  Moreland  in  said  county  on  the 
15th  day  of  August,  1920.  by  shooting  said 
Robert  Moreland  with  a  pistoL 

That  on  the  Sth  day  of  November.  1920, 
said  defendant  appeared  In  open  court,  in 
I>erson  and  by  his  attorneys,  and  was  duly 
arraigned  and  pleaded  not  guilty  and  the 
cause  was  set  for  trial  for  the  15th  -day  of 
November,  1920.  upon  which  date  the  cause 
was  called  for  trial  The  defendant  was 
present  in  person  and  his  attorneys,  and 
both  Bides  announced  ready  for  triaL  A  Jury 
was  Impaneled,  samlned,  and  sworn  accord- 
ing to  law,  and  the  trial  then  proceeded 
according  to  the  forms  of  law.  The  state 
introduced  Its  evidence  In  chief  and  rested, 
and  thereupon  the  defendant  Introduced  his 
evidence  in  defense  and  rested;  and,  both 
sides  having  announced  that  there  was  no 
further  testimony  to  be  introduced,  the  court 
thereupon  presented  to  the  attorneys  certain 
instnictioDs  which  he  proposed  to  give  in 
the  cause,  and  offered  each  side  an  opporton- 
ity  to  file  objections  to  the  same.  No  ob- 
jections to  these  Instructions  being  offered, 
the  court  thereupon  Instructed  the  Jury  upon 
the  law  of  the  case,  which  Instructions  ap- 
pear at  length  In  the  transcript  of  the  rec- 
ord submitted  herein.  Thereupon  the  cause 
was  si^mltted  to  the  jury,  which  rendered 
into  opea  court  the  following  verdict: 

"We,  the  Jury  in  Ote  above-entitled  action, 
duly  impaneled  and  sworn,  upon  our  oaths  find 
the  defendant,  John  Q.  I/edbetter,  guUty  of  the 
crime  of  murder  as  charged  in  the  Information, 
and  de^gnate  that  be  be  punished  by  death." 

That  on  the  19Ui  day  of  November.  1920. 
the  defoidant  filed  a  motion  for  a  new  trial, 
and  that  thereafter,  on  the  29th  day  of  No- 
vember, 1920,  the  deffflidant  filed  a  supple- 
mental motion  for  a  new  trial,  which  motions 
Were  by  the  court  overruled,  and  exceptions 
allowed  the  defendant. 

Thereafter,  on  the  2d  day  of  December, 
1920,  the  said  defendant,  John  G.  Ledbetter. 
was  seittenced  In  open  court,  in  conformity 
with  the  verdict  rendered,  to  death  by  elec- 
trocution on  the  25th  day  of  February.  1921, 
within  the  walls  of  the  state  penitentiary  at 
McAlester,  'Obi.,  in  the  manner  and  form  as 
provided  by  the  laws  of  the  state  of  Okla- 
homa. Whereupon  a  death  -warrant  was 
Issued  by  the  presiding  Judge  of  the  trial 
court  directing  the  sheriff  of  Muskogee  coun- 
ty to  convey  said  defendant  to  said  penitenr 


tlai7  and  directing  Oie  warden  of  tbe  poil- 
tentiary  to  execute  said  Judgment  on  tbe 
date  designated. 

The  record  shows  that  at  the  rendition  of 
this  Judgment  the  defendant,  John  O.  Led- 
better, excepted  to  the  Judgmait  and  sen- 
tence of  tbe  court  and  gave  notice  in  open 
court  of  an  appeal  to  the  Criminal  Court  of 
Appeals  of  the  state  ot  Oklahoma.  Tbe  court 
thereupon  made  an  order  allowing  the  de- 
fendant 30  days  from  the  date  of  Judgment 
in  which  to  prepare  and  serve  a  case-made, 
and  allowing  10  days  after  such  service  for 
the  state  to  suggest  amendments,  the  same  to 
be  settled  and  signed  npon  5  days'  notice  in 
writing,  after  whigh  the  appeal  might  be 
filed  in  the  Criminal  Ooart  of  Appeals  as 
provided  by  law. 

That  the  certificate  of  the  clerk  to  this 
record  here  under  consideration  bears  date 
of  December  13,  1920,  and  at  that  time,  as 
appears  from  this  record,  no  case-made  had 
been  filed  and  no  stem  taken  to  lodge  an  ap- 
peal tn  this  court;  and  an  examination  of 
the  records  of  this  court  discloses  that  no 
appeal  has  been  filed  in  this  court  prior 
to  this  dat^  February  3,  1921. 

Under  the  statutes  of  this  state,  the  de- 
fendant has  an  option  to  take  an  appeal  to 
this  court  by  filing  in  this  court  a  duly  certi- 
fied case-made,  with  a  petition  in  error  at- 
tadied,  or  by  filing  in  this  court  a  duly  an- 
thenticated  transcript  of  the  record,  whl<^ 
may  be  done  at  any  time  prior  to  the  expira- 
tion of  6  months  from  the  date  of  the  Judg- 
ment. It  follows,  therefore,  that  the  defend- 
ant cannot  now  appeal  to  tUs  court  hf  filing 
lieredn  a  case-made  with  petition  In  error 
attached,  for  Uie  reason  that  tbe  time  al- 
lowed by  die  conrt  tn  whidi  to  prepare  and 
setUe  the  case-made  baa  eq>ired,  unless  by 
woper  showing,  In  ease  of  accident  or  ml»- 
fortune  which  could  not  reasonably  have 
beoi  avoUed  by  tbe  defmdant;  he  baa  been 
prevented  from  so  doing  wtthln  the  time 
designated  by  the  trial  court,  an  appeal  may 
be  allowed  out  of  tlm^  as  provided  in  section 
6246,  Bevlsed  Laws  of  Oklaboma  1910^  bnt 
that  the  defendant,  under  tbe  law,  without 
pr^ring  or  filing  a  case-made,  has  until 
the  2d  day  of  June,  1921,  to  take  an  a^oeal 
to  this  conrt  tof  fllliig  bereln  an  authentic 
cated  transcr^  of  the  record  below,  with  a 
petition  In  error  attached. 

[1]  Section  5991,  Revised  Laws  of  Okla- 
homa 1910,  provides  that  every  defendant  in 
a  criminal  case,  as  a  matter  of  right,  may 
appeal  from  a  Judgment  against  him  within 
6  months  from  the  time  of  the  raidltion  of 
such  Judgment 

[3]  According  to  the  provlsionB  of  section 
2,  c.  113,  Session  Laws  of  1913,  It  Is  made 
mandatory  upon  the  trial  Judge,  when  Judg- 
ment of  death  la  rend^ed,  to  appoint  a  day 
on  which  snch  Judgment  is  b)  be  executed, 
wbidi  must  not  be  less  than  00  days  nor 
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HKMre  than  90  days  from  the  date  of  the 
jDdgmmt,  and  be  must  direct  the  liberiS  to 
dellTer  the  def^dant,  within  10  days  from 
the  date  of  the  Judgment,  to  the  warden  of 
the  state  piieon  at  HcAlester,  to  be  dealt 
with  In  accordance  with  the  Judgment  and 
sentence. 

[{,  4,  II  After  the  deUvery  by  the  sheriff 
of  the  defendant  to  tbB  warden  of  the  peni- 
tentiary pursuant  to  such  Judgment,  the 
trial  court  has  no  authority  to  extend  the 
time  of  ezecntlon,  and  this  court  has  no  Juris- 
diction and  will  acquire  no  Jurisdiction  to 
suspend  sentoice  ontll  the  case  has  been  ap- 
pealed and  the  appeal  filed  in  this  court.  It 
Is  the  advisory  opinion  of  this  court-  that  the 
only  way  to  preserve  to  the  def^dant  his 
rl^t  of  appeal  for  the  full  period  of  6 
months  will  be  for  the  Governor  of  this 
state  to  suspend  the  execution  of  the  Judg- 
ment until  after  the  expiration  of  the  6 
months*  period.  Section  5070,  Revised  Laws 
Okt  1910. 

We  have  carefully  examined  the  enthen- 
ticated  transcript  of  the  record,  testimony, 
and  proceedings  in  this  case  submitted,  and 
find  that  there  was  a  proper  observance  of 
aU  the  regnlaritlee  and  formalities  of  law 
essential  to  the  rendition  of  Judgment  In- 
volving the  taking  of  human  life,  and  that 
the  trial,  convlctlOD,  and  sentence  of  death 
was  all  had  and  done  In  ttie  manner  and 
fonn  as  i^vided  by  the  lawa  of  tUs  states 

DOTUD,  P.  J.,  and  MATSON*  3^  concur. 


PEYTON  V.  STATE.  (No.  /USSOf.) 

(Oriminal  Ooort  ef  Appeals  of  OUthoma. 
Feb.  12,  1921.) 

^fiyOataf  fty  Ike  CenrtJ 

1.  Hamlekto  «3»1S8(3)— Evlieaoa  haM  to  oo^ 
port  •onvletioo  of  Haatlaiithter  In  trot  do- 
■rao;  voNiot  aialaot  Miro  of  naatlaaglitor 
In  trot  dofreo  IwM  not  result  of  paulon. 

For  evidence  %eld  anfficiait  to  support  a 
conviction  of  manalaoghter  in  tbe  first  degree, 
and  that  the  verdict  was  not  tbe  result  of  paa- 
aion  and  prejudice  cm  the  part  of  the  Jury,  see 
body  of  opinion. 

2.  Criminal  law  «s>894(S)— Ovarmnng  motion 
for  oonttnoaaoe  la  manolnnshtor  oano  on  ae- 
eoBDt  of  nbsoat  wltnossos  lioU  not  error. 

Where  an  application  for  a  continuance  la 
baaed  upon  the  absence  of  a  witness  who  was 
present  and  testified  in  a  former  trial  of  the 
case,  and  there  is  no  showing  of  any  reasonable 
probability  of  obtaining  the  presence  of  sucb 
witness  at  any  sabsequent  term  of  court,  nor 
facta  stated  in  tbe  application  showing  tliat  tbe 
absent  witness  would  testify  differently  at  tids 
trial  than  at  the  first  trial,  and  the  testimony 
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of  tbe  absent  witnen  given  at  the  firot  trial  Is 
read  as  his  deposition,  no  error  prejudicial  to 
the  snbstantlal  rights  of  defendant  waa  com- 
mitted in  overralinf  the  motion  for  a  continu- 
ance. 

Appeal  from  District  Court,  Cotton  Coun^; 
Cham  Jones,  Judge. 

Hmry  Peyton  was  convicted  of  manslan^- 
ter  In  the  first  degree,  and  he  appealB.  Af- 
firmed. 

J.  F.  Thomas  and  Lewis  Htmter,  both  of 
I'Swton,  for  plaintiff  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  a  BaH, 
Asst  Atty.  Gen.,  for  tbe  State. 

BfATSON.  J.  This  is  an  appeal  from  the 
district  court  of  Cottoa  coimty,  wherein  on 
the  lOtb  day  of  July.  1018,  the  plaintiff  in 
error,  Henry  Peyton,  hereinafter  designated 
defendant,  was  convicted  of  the  crime  of  man- 
slaughter In  the  first  degree,  and  sentenced 
to  serve  a  tmn  of  18  years'  imprisonment 
in  tbe  state  penitentiary.  From  tbe  Jndgmoit 
rendered  against  him,  he  has  appealed  to  this 
court,  and  relies  for  a  reversal  on  the  grounds 
that  the  evidence  Is  Inauffldenfi  to  anstain 
the  conviction,  that  the  verdict  waa  the  result 
of  itasslon  and  prejudice  on  tbe  part  o!C  tiie 
Jury,  and  that  the  trial  court  erred  In  over- 
ruling his  motion  for  a  continnance. 

Defendant,  a  negro  man,  was  the  fntlier 
<tf  a  boy  13  years  old.  This  boy  on  the  morn- 
ing of  0ie  day  thA  Junnlclde  occnned,  was 
sent  by  bin  mother  to  a  botd  in  tbe  town  of 
Temple  to  gather  some  washing  for  her. 
As  the  boy  entered  tin  hotel  and  left  with 
the  washing,  he  wore  his  hat,  and  on  leav- 
ing was  accosted  by  a  white  man  named 
Stone,  and  told  that  he  should  remove  his 
hat  on  entering  a  house.  According  to  the 
testimony  of  the  stele's  witnesses,  the  boy 
replied,  "No  white  man  could  make  him  take 
off  his  bat,*'  whereupon  Stone  hit  tbe  boy 
In  the  month  with  his  fist 

The  boy  went  home  and  was  crying  and 
on  inquiry  by  hia  father  and  mother,  told 
them  that  he  bad  been  struck  by  a  white 
man  because  he  forgot  to  take  his  hat  ott  In 
the  botd.  Defendant,  accompanied  by  his 
wife,  the  mother  of  the  boy,  Immediately 
drove  over  to  the  hotel  In  the  same  vehicle 
the  boy  had  brought  the  washing.  Upon 
arrival  at  the  hotel,  the  mother  of  the  boy 
got  out  of  the  buggy  and  went  over  to  the 
house,  and  Inquired  of  some  women  who 
were  there  who  it  wrs  that  had  hit  her 
boy.  About  this  time  Stone  appeared  on  tbe 
scene,  and  told  the  woman  that  he  had  struck 
her  boy,  whereupon  a  fight  and  struggle  en- 
sued between  St<»ie  and  the  negro  woman. 

As  soon  as  the  fight  sterted,  defendant, 
Henry  Peyton,  jumped  out  of  the  buggy,  and 
ran  to  where  Stone  wa^  and  stebbed  him 
with  a  knife.   Stone  ran  around  to  the  aide 
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of  tbe  hotel,  and  Teytaa  followed  Idm  f<a  a 
Oiort  distance,  then  turned  anmnd,  and  walk- 
ed to  where  deceased,  Parrott,  was  standing 
(Parrott  having  c<nne  ont  at  the  hotel  short- 
ly after  Stone),  and  also  stabbed  Parrott  In 
the  left  breast  with  the  knife.  From  the 
wounds  so  Inflicted  by  defendant,  Parrott 
died,  after  llngerli^  for  about  a  we^. 

The  defense  interposed  was  sslf-d^enae,  de> 
fendant  claiming  that  he  and  his  wife  had 
goniB  to  the  hot^  mvely  fbr  the  purpose  of 
finding  oat  whether  the  boy  had  told  them 
the  tnith  at>oat  how  he  had  recdved  the  in- 
jury  to  Us  mouth,  and  that  upon  their  ar- 
rival  at  the  hotel  both  Stone  and  Parrott 
viciously  assaulted  defendant's  wife,  and 
that  the  use  of  the  knife  on  his  part  was  to 
protect  her  from  the  assaults  of  both  Stone 
and  Parrott  Defendant  testified  that  he 
stabbed  Parrott  with  the  knife  before  he  had 
stabbed  Stone.  The  testimony  of  defendant 
and  his  wife  is  not  corroborated  by  a  single 
disinterested  vrttness. 

The  transaction  was  witnessed  by  several 
persons,  all  of  whom  except  defendant  and 
bis  wife  say  that  the  deceased,  Parrott,  made 
no  attack  upon  defendant's  wife,  and  that 
at  the  time  defendant  stabbed  him,  he  did 
nothing  except  to  strike  at  defendant  with 
his  fist  in  order  to  avoid  the  attack  defend- 
ant  was  making  upon  him  at  that  time. 

[1]  The  testimoDy  on  the  part  of  the  state's 
witnesses  conclnslTely  shows  that  defendant 
and  his  wife  drove  over  to  tbe  hotel  in  an 
angry  mood  for  the  purpose  of  avenging  the 
Injury  which  had  been  inflicted  on  their  boy 
a  short  time  previous.  A.  conviction  of  mur- 
der would  have  been  justified  under  the 
evidence  adduced  by  the  state's  witnesses. 
The  claim  of  defendant  that  tbe  assault  made 
upon  deceased  was  in  defense  of  the  wife 
Sods  no  support  In  the  testimony  of  any 
witness  other  than  of  defendant  and  his 
wife.  Defendant  was  extremely  fortunate 
that  the  jury  only  returned  a  verdict  of  guilty 
of  manslaughter  In  the  first  degree.  The  con- 
tention that  the  verdict  was  the  result  of  pas- 
sion and  prejudice  on  tbe  part  of  tbe  jury 
Is  wholly  without  merit. 

Tbe  trial  court  was  imusually  favorable  to 
defendant  In  the  Instructions  given,  and  ful- 
ly covered  the  theory  of  the  defense  In  a  very 
careful  and  painstaking  manner,  and  so  thor- 
oughly presented  the  issue  that  defendant 
has  made  no  complaint  of  the  court's  Instmo 
tlons. 

[2]  The  petition  in  error  contains  an  as- 
signment that  tbe  court  erred  In  refusing  to 
grant  a  continuance  because  of  tbe  absence 
of  a  material  witness  for  defendant,  but  the 
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brief  filed  contalna  no  argnmeot  In  support 
of  this  assignment  The  application  for  a 
oontlnnanoe  was  based  uptm  the  absence  of 
one  of  the  state's  principal  witnesses,  R.  L. 
Stone.  The  application  for  a  continuance  was 
properly  overrated,  becanse  it  wu  evidently 
made  solely  tor  the  purpose  of  delay,  and 
there  was  no  showing  of  any  reasonable 
probability  of  obtaining  the  presence  of  the 
witness  at  any  sobseqnait  tvna  of  court 
Stwe  had  already  testified  In  a  previous 
trial  of  tbe  case  as  a  witness  for  the  state, 
and  vras  at  the  time  of  thla  trial  in  the 
Bwvtce  of  tbe  United  States  army  stationed 
at  Camp  Beatffegard,  Louisiana.  np<m  prop- 
er showing  of  these  facts,  the  court  permit- 
ted the  testimony  of  the  witness  given  at  the 
former  trial  to  be  read  as  his  deposition  oq 
this  triaL 

The  j^tement  contained  in  the  affidavit 
of  defendant  for  the  continuance  as  to  the 
matters  and  things  witness  Stone  would  testi- 
fy to  is  not  supported  by  the  testimony  of 
sudi  witness  given  at  the  former  trial,  and 
the  court  was  justified,  having  ouce  had  the 
witness  in  court,  in  overruling  the  applica- 
tion for  a  continuance  because  the  same  was 
clearly  based  upon  erroneous  statements  of 
fact  as  to  what  tbe  witness  Stone  would  like- 
ly testify  to.  Defeidant  had  no  opportunity 
to  talk  with  the  witness  Stone  between  the 
time  of  the  first  trial  and  the  time  the  ap- 
plication tor  a  otmtinaance  was  presoated. 
The  witness  Stone  had  been  in  the  army  dm> 
ing  that  time,  and  dtfendant  had  been  con- 
fined in  jalL  Trial  courts  are  not  organis- 
ed for  the  purpose  o£  granting  ctHitinaances 
merely  for  purposes  of  Aelsj,  but  only  la 
Instances  where  the  administration  of  justice 
reasonably  require  tbem.  There  Is  no  merit 
therefore.  In  the  assignment  that  the  court 
erred  in  ovemiUng  the  mottoi  Cor  a  contin- 
uance. 

After  a  careful  examination  of  the  evi- 
dence, Instructlans  of  tta  coart,  the  verdlet, 
and  the  judgment  we  are  convinced  that  de- 
fendant had  a  fair  and  impartial  farlali  that 
the  evidence  clearly  supptntv  the  Twdlct 
rendered,  and  that  the  sentence  Is  not  ex- 
cessive. Defendant  was  fortunate  in  having 
the  benefit  of  able  couns^,  who  were  st  all 
times  xealons  In  protecting  his  constltutknial 
and  statutory  rights  throughout  the  progress 
of  the  trial,  and  that  a  conviction  for  mur- 
der did  not  result  is  largely  attribntabla  to 
their  untiring  efforts  in  his  behalf. 

Judgment  affirmed. 

DOILE,  P.  J.,  and  BESSET.  J.,  concur. 
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STOUT  V.  STOUT. 


(S«pr«me  Court  of  Oregon.    Feb.  1,  1021.) 


1.  orvofM  «=>I84(6)— Decision  of  trial  Judge 
oa  eonlllotlai  evltfence  ilven  great  wefght. 

Where  the  teetimonr  of  the  parties  in  a 
divorce  case  Is  conflicting,  the  tietermination 
of  the  trial  jndge,  who  heard  the  wltnessea, 
will  be  given  great  weight. 

2.  Oivara*  »=»286— Dwrw  f«r  idlaoRy '  Mitt 
staid  mbIms  aajmt. 

A  decree  for  alimony  will  not  be  reversed, 
bt  tht  absence  of  a  showing  that  it  was  un- 
fair or  nnjnit. 

Department  2. 

Appeal  frtMD  Circuit  Court.  TamhlU  Coun- 
ty; H.  H.  Belt,  Judge. 

Suit  by  Una  Linden  Stout  against  M.  M. 
Stoat  for  dlTorce.  Decree  for  plaintiff,  and 
the  defendant  appeals.  Decree  affirmed. 

This  Is  a  salt  for  divorce.  The  complaint 
avers  the  following  matters  as  constitutliig 
cmel  and  Inhuman  treatment  and  [>ersonBl 
Indignities  rendering  life  burdensome:  That 
shortly  after  the  marriage  of  the  parties  in 
1911  the  defendant  grew  sullen  and  morose, 
and  would  not  speak  to  plaintiff  tor  weeks 
at  a  time*  and  the  only  fxniTenBition  be  would 
address  to  her  would  he  to  command  her  to 
do  or  not  to  do  something  in  relation  to  their 
work;  that  In  reply  to  plaintiff's  .kind  or 
aflGectlonate  r«narkB  defendant  would  only 
answer  with  a  sneer  or  an  Insulting  look, 
giving  Instances  of  SDdi  conduct;  that  about 
nine  months  after  their'  marriage  plaintiff 
accompanied  some  friends  to  a  party,  return- 
ing at  a  reasonable  hour,  whereupon  defend- 
ant became  angry  and  refused  to  allow  plain- 
tiff to  occupy  her  room  and  hed  with  him, 
and  accused  her  of  being  unduly  intimate 
with  other  men:  that  defendant  withheld 
from  plaintiff  M  lore  and  affection,  never 
bestowing  on  her  Qie  kisses  or  embraces  of  a 
husband,  and  when  she  endeavored  to  kiss 
defendant  or  embrace  him  he  repulsed  her 
with  scorn,  and  told  her  to  get  away  and 
leave  him  alone;  that  be  continued  to  curse 
her  In  ber  home,  and  woidd  call  the  home  a 
"damned  dump,"  and  would  say  that  It  and 
Iflalntlff  could  "go  to  hell";  that  Jie  often 
threatened  plaintiff,  and  said  he  would  "slap 
her  damned  face  off";  and  that  when  he 
was  leaving  home  he  would  answer  plalntUTs 
inquiries  as  to  where  he  was  going  by  tdllng 
her  It  was  "none  of  taw  damned  boslness." 
The  plaintiff  cbarges  fihat  mjcSx  conduct  has 
oidangered  her  health  and  •wreekeA  ber 
nerves. 

There  are  allegations  that  defendant  fre- 
quently went  away  from  their  home  on  the 
fSrm,  leaving  plaintiff  alone  with  nobody  but 
Oie  hired  man  until  8  o'clock  In  the  oumiiDg ; 
that  he  bad  become  enamored  of  a  young  wo- 
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man  In  the  nelgbboriiood  to  tbe  extent  ci 
forgetting  his  affection  for  plalbtiff  and  his 
duties  at  home,  meeting  b»  at  various  places 
and  receiving  from  her  endearing  letters  be- 
ginning, for  example,  with  "My  dear  Mel," 
and  ending  with  "oceans  of  love  and  kJaaes 
from  your  own  little  " ;  that  whra  de- 


fendant refused  to  desist  from  this  course  of 
conduct  plaintiff  left  him,  and  after  seven 
months'  absence  returned  to  him  at  bis  re- 
Quest  and  upon  his  promise  to  live  a  dutiful 
and  different  life ;  and  that  tbereafter  tb^' 
lived  bappl^  togetiier  tor  about  a  year,  when 
d^ndant  resumed  his  former  conduct  and 
continued  to  give  his  attention  to  the  above- 
mentimed  young  woman,  and  ordered  plibt- 
tiff  out  of  the  boose;-  tiie  particulars  being 
stated  in  tiie  cmniilalnt.  There  are  also  al- 
legations in  refipard  to  tbe  financial  condition 
of  defendant  and  of  plaintiff's  c<mtrlbutioaa 
to  tbe  property  on  tiie  tuem,  irtsUSi  it  Is  unr 
necessary  to  detail  ber& 

Tbe  defendant  answered,  denying  the  mate- 
rial allegations  of  tbe  complaint,  and  way 
of  cross-bill  charged  plalntlfl  with  cruel  and 
Inhuman  treatmoit,  consisting  of  complaints 
because  he  would  not  neglect  bis  necessary 
WOTk  to  attoid  dances  and  parties;  with  be* 
Ing  angry  without  cause;  with  becoming  sul- 
len and  morose  and  reusing  to  speak  to  bim; 
with  being  jealous  without  cause ;  with  com- 
plaining because  he  devoted  so  much  time  to 
business  matters ;  with  objectbv  to  bis  ftrm- 
erllke  aiq;>earance^  bis  tanned  neck  and  dirty 
Oager  naSla ;  witta  falsely  accusing  blm  of  Im- 
proper relations  with  tiie  yonng  wonuuk  m«i- 
tloned  in  the  plalntUPs  complaint,  and  gm- 
erally  finding  fault  with  defendant  without 
cause;  negleetlz«  ber  housdiold  duties  and 
absenting  herself  from  home ;  leaving  defend- 
ant to  prepare  his  own  meals;  and  in  many 
ways  contriving  to  humiliate,  harass,  and  an- 
noy defendant. 

Tbe  cause  was  pot  at  Issne  by  a  reply. 
Tbe  court  found  for  the  plaintiff,  and  granted 
her  a  decree,  together  with  |726  In  adjust- 
ment of  property  rights,  and  fl6  a  month  ali- 
mony, wltb  costs.   The  defendant  appeals. 

James  E.  Burdett  and  Frank  Holmes,  both 
of  McMInnrlUe  (Boy  Sparky  of  McMInnville. 
on  the  brief),  for  appellant 

Walter  L.  Tooze.  Jr.,  of  McMInnville  (W. 
T.  Vinton,  of  McMInnville,  on  the  brief),  for 
respondeat 

McBBIDB,  J.  (after  stating  tiie  tacts  as 
above).  [1]  Tbe  testimony  of  tiie  partiM  la 
vwy  GODfllcting,  and  the  careful  and  experi- 
enced circuit  Judge  had  a  mudi  better  oih 
portunlty  to  estimate  its  w^ght  than  we.  ' 
The  testimony  was  taken  in  open  courts  and 
the  Judge  could  observe  the  demeanor  of  the 
witnesses  on  the  stand,  the  manner  In  which 
they  testified,  and  those  many  little  things 
that  give  weight  to  or  detract  frtnn  the  value 
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of  words  spoken  the  witnesses;  and  we 
are  therefore  Inclined  to  attach  Importance 
to  the  impressions  made  upon  his  mind  by 
the  testimony  of  the  various  witnesses. 

Independently  of  this,  we  are  disposed  to 
credit  the  account  of  the  married  Ufe  of  this 
couple  as  girrai  by  the  plaintiff  and  her  wit- 
nesses. In  some  material  particulars  defend- 
ant is  contradicted  by  orerwhelmlns  evidence, 
and  this  leads  as  to  distrust  him  In  other 
matters.  If  the  plalntifTs  testimony  is  true 
—and  we  believe  that  It  la — ^ber  case  of  cruel 
and  inhuman  treatment  is  fully  made  out 
We  decline  to  go  into  the  testimony  In  detail, 
as  that  would  unnecessarily  Involve  the  repu- 
tation of  other  persons  than  the  parties,  and 
would  he  of  no  permanent  value. 

[2]  As  to  the  money  decree,  which  really 
seems  to  be  the  principal  contention  between 
the  parties,  we  see  nothing  unfair  or  unjust 
In  the  award  made  by  the  circuit  court.  The 
decree  will  therefore  be  affirmed.  PlalntUt 
will  recover  her  coats  and  dlsburaonents  In 
tbla  court  and  the  dzcnlt  court 

BIIAN,  JOHNS,  and  HABBIS.  JJ^  ooncor. 


DAYTON  V.  FENNO. 

(Supreme  Court  of  Oreson.  Feb.  1,  1921.) 

1.  El«otaient  «=»B0(2)— Deed  namlig  plaintiff 
as  fraatee  adlnlsslble. 

In  ejectment  a  deed  of  the  premises  to 
]^aintifl  offered  by  him,  and  material  in  estah- 
liahinc  0i9  nature  ni  his  estate,  was  admissible. 

2.  EJactmeBt  «»8l~Ptalatlff  aiat  pr»v»  tfe- 
fasdast't  possession. 

In  ejectment  plaintiff  must  prove  as  a  nec- 
essary fact  before  he  can  prevail  that  defend- 
ant is  in  possession  of  tlie  pranlses. 

3.  Wltaasses  «s>330(l)— Matters  not  oonaeot- 
e#  with  diraot  axanlaatloa  may  be  isqnired 
lato  to  test  aocaraoy  asd  varaoity. 

Matters  not  connected  with  the  direct  exam- 
ination of  a  witneas  may  be  inquired  into  on 
cross-examinatioD  to  test  hia  aecaraey»  veracity, 
and  credibiUty. 

4.  WKMsaaa  «»275(5)— Crwa-aonaJaatioa 
of  MmteuT  aa  t«  rtnraotar  aad  aatar*  of 
pMsessioi  properly  aot  psraltted. 

In  ejectment  defendant's  counsel  on  cross- 
examination  of  defendant  as  a  witness  was 
properly  not  permitted  to  inquire  into  the  diar- 
acter  and  nature  of  bis  possession  of  the  prem- 
ises, a  matter  not  gone  into  on  direct  examina- 
tion. 

5.  Trial  ^=»4I9— Motion  fo  naMnIt  aot  waived 
by  Introduction  of  evidence  ualssa  defeat  la 

plaintiff's  Bvldenoa  ourad. 

Motion  for  nonsait  Is  not  waived  by  de- 
fendants' subsequently  introducing  evidence 
aftor  denial  of  the  motion  unless  the  moving 


party  cures  the  defect  in  plaintiff's  evidence  by 
establishiug  the  material  facte  necessary  to  au- 
thorize recovery  conformable  to  the  avernienta 
of  the  complaint. 

6.  Trial  «a»l65-M«tlaB  for  amatt  akaiM 
sot  ba  iraatad  aa  groaada  atfcar  thaa  apad- 

fled. 

Motion  for  nonsuit  made  at  the  dose  of 
plaintiff's  evidence  apecilying  specific  reaaons 
should  not  be  granted  on  other  grounds. 

7.  ElaotMsnt  «a»l06-Dlreotloa  1  vartlet  for 
plalatHf  Inproper  la  vlaw  of  evMaaae. 

In  ejeetmmt,  to  view  of  the  avidenca  re- 
lating to  plaintiff's  titie,  oonristing  of  an  nn- 
supported  deed  to  Um,  th«  trial  oourt  erred  in 
directing  tiie  Jury  to  nsider  verdict  for  idalntiff. 

Bn  bane. 

Ai^ieal  tram  drcalt  Court,  Deaduitea 
County;  T.  B.  3.  Vnttj,  Judge. 

Action  by  F.  B.  Dayton  against  W.  S.  Fen- 
na  From  judgment  for  lOalntlfC,  defendant 
appeals  Beraraed  and  remanded. 

The  plalntlif  commenced  an  action  of  eject- 
ment against  the  defendant  In  the  circuit 
court  of  the  state  of  Oregon  In  and  for  the 
county  of  Desdiutes.  The  complaint  alleges: 
(1)  The  nature  of  the  plalntifTs  estate  In  the 
real  property  therein  described;  (2)  that  he 
is  oititied  to  the  Immediate  possession  there- 
of; and  (3)  that  the  defendant  wrongfully 
withholds  possession  of  the  same  from  him. 
The  defendant,  answering  the  complaint,  de- 
nied  each  and  every  allegation  thereof,  and 
pleaded  the  nature  and  duration  of  his  right 
to  the  possession  of  the  premises  involved. 
Issue  was  Joined  aa  to  the  new  matter  in  the 
answer  by  the  reply,  and  trial  was  had.  At 
the  conclusion  of  the  testimony  offered  upon 
the  part  of  the  plaintiff,  the  defendant  moved 
for  a  ncmsuit,  which  was  denied  by  the  court 
Thereupon  the  defendant  offered  testimony, 
and,  ui>on  resting  his  case,  the  plaintUF  moved 
for  a  directed  verdict,  whlbh  motion  was 
granted^by  the  court  over  the  objection  of  the 
defendant  A  verdict  was  returned  by  the 
jury  In  accwdance  with  the  order  of  the 
court,  thereafter  Judgment  was  entered 
upon  the  verdict  adjudging  that  the  plaintiff, 
F.  E.  Dayton,  have  and  recover  of  and  from 
the  defendant,  W.  S.  Fenno,  tlie  possession  of 
the  land  described  in  the  complaint  From 
the  Judgment  entered  the  defendant  appealed 
to  this  court,  alleging  error  as  follows: 

"The  court  erred  in  admitting  evidence  on  the 
part  of  the  plaintiff  and  objected  to  by  defend- 
ant  as  shown  by  bill  of  exceptions. 

"The  court  erred  In  refusing  to  grant  a  non- 
suit, at  the  close  of  the  testimony  of  plaintilf, 
as  moved  for  by  defendant  as  shown  by  the 
bill  of  exceptions,  page  4. 

"The  court  erred  in  sustaining  the  objections 
of  plaintiff  to  testimony  offered  by  defendant 
as  shown  by  the  bill  of  exceptions. 

"The  court  erred  In  directing  a  verdict  for 
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tiie  plaintiff  and  taUng  fh«  case  from  flift  iaxj 
when  there  was  tesUmony  on  llie  part  of  thf 
defendant  ihowins  that  he  had  pnrchaaed  the 
property  in  gnesti<«i  from  plaintiff  and  no  proof 
haring  been  offered  that  defendant  vai  In  any 
way  in  default,  there  befng  evidence  which 
shonld  have  fone  to  the  jvrj  npon  the  qneation 
of  the  zisbt  of  poaaeaalon.'* 

W.  P.  Biyera,  of  Bend,  for  appellant 
De  Amumd  &  Etsklne,  of  Bend,  and  K  O. 
WaUao^  of  PilneTlUe,  for  leqKmdent 

BROWN,  J.  (after  stating  the  facts  as 
aboTe).  The  record  abows  that  the  plalntlfT, 
F.  E.  Dayton,  when  upon  the  witness  stand, 
testified  that  he  was  the  same  Dayton  named 
as  the  grantee  In  a  certain  deed  to  real  prop- 
erty  marked  for  identification  and  later  of- 
fered and  admitted  In  evidence,  bearing  date 
the  24th  day  of  Dec^ber,  1917,  executed  by 
O.  W.  Homer  and  Oarrie  Horner,  conveying 
to  plafntUT  the  southwest  quarter  of  the 
northeast  quBrter  and  the  northwest  quarter 
of  the  southeast  quarter  of  section  27,  town- 
ship 16  south,  range  11  east,  W.  M.  Upon 
plaintUTs  offering  the  deed  as  evideno^  de- 
fendaBt,  by  his  connMI,  Interposed  0ie  fol- 
lowlng  objection: 

'*At  this  time  the  defendant  objects  to  the 
introdaetion  of  this  deed,  for  the  reason  that 
there  is  nothing  in  the  certificate  and  nothing 
in  the  record  or  in  the  evidence  tending  to  show 
that  this  is  the  last  instrument  of  record  in  the 
clerk's  office  pertaining  to  this  land  or  the  title 
to  this  land.  They  might  bring  a  need  here 
and  offer  it  in  evidenoe  npon  which  a  nomber  of 
odier  deeds  had  afterward  been  drawn.  They 
nmst  ^ww  that  this  is  the  last  record  evi- 
dence of  th«  title  in  order  for  it  to  be  admis- 
uble,  and  we  object  to  it  unless  that  is  done." 

[1]  The  court  overruled  this  obJectltHi,  and 
the  Instmment  (the  deed)  previously  marked 
"Plalatirs  Exhibit  A  for  Identification"  was 
thereupon  received  In  evidence.  Defendant 
saved  an  exception.  There  was  no  error  In 
the  cotirt's  ruling.  The  deed  offered  and  ad- 
mitted In  evidence  was  a  conveyance  of  the 
premises  from  Daytcm's  grantors  to  himself 
as  grantee,  and  It  was  material  in  establish- 
ing the  nature  of  plaintiff's  estate  In  the 
lands  involved  in  litigation.  The  record  fur- 
ther discloses  that  the  plaintiff  had  not  con- 
veyed the  prHDlses,  and  the  defendant  was  in 
the  possession  of  the  same  at  the  time  of  the 
filing  of  the  action  and  had  been  for  over  a 
year,  and  that  possession  thereof  had  been  de- 
manded. The  defendant  also  objected  to  the 
testimony  of  th^  plaintiff  wherein  he  testified 
that  the  defendant  was  In  possession  of  the 
premises.  The  record  shows  the  following 
question,  objection,  exception,  and  ansvi'er: 

"Q.  At  the  time  this  action  was  filed,  Mr. 
Dayton,  the  exact  date  ot  which  I  do  not  re- 
member, who  was  in  possesBion  of  that  prop- 
erty? 

"Objected  to  as  Incompetent,  irrelevant,  and 
taunaterial.  nnlesa  it  la  shown  that  smne  one 


was  hi  unlawTid  possessioii  of  it  contniy  to  the 
desires  and  wishes  of  this  plaintiff. 

*^e  Oonrt:   Objection  overruled. 

"Mr.  Myers:   Save  an  exception. 

"A.    W.  B.  Fenno." 

[2]  One  of  the  necessary  facts  to  prove  In 
the  case  before  plaintiff  could  prevail  was  the 
defendant's  possession  of  the  premises.  How 
could  unlawful  possession  be  shown  in  the 
defendant  unless  plaintiff  establlsdied  tliat  the 
defendant  was  In  possession?  There  could 
not  be  unlawful  possession  without  posses- 
sion. During  the  course  of  the  trial,  plaintiff 
called  the  defendant  to  the  witness  stand, 
and  the  following  colloquy  ^sued: 

"Q.  Mr.  Fenno,  at  the  time  of  the  filing  ot 
this  action,  were  yon  or  were  yon  not  in  pos- 
session  of  the  lands  described  in  this  com- 
plaint? A.  I  was  in  possesBion. 

"Q.  And  are  you  still  in  possession?  A.  As 
far  as  I  know,  yea,  lawful  possesaiott. 

"Q.  Are  you  living  there?  A.  Xes,  rir. 

"Q.  Prior  to  the  filing  of  this  salt  did  yoa 
ever  receive  from'  Mr.  Dayton  a  wrttten  de- 
mand for  the  poBsession  of  this  property?  A.  1 
received  notice  by  the  depnty  sheriff.  I  sup- 
posed it  was  some  kind  of  a  legal  paper  to  be- 
gin with  until  I  examined  It;  X  afterwards  con- 
dnded  It  was  not  iierfaaps,  but  I  found  out  later 
It  was  not  ctmsldered  legal.  It  was  a  notice  to 
get  out,  which  I  did  not  observe. 

"Cross-examination  by  defendant's  counsel: 

"Q*.  Mr.  Fenno,  yon  say  you  were  In  posses- 
sion of  these  premises  at  the  time  this  action 
was  instituted?   A.  Yes. 

"Mr.  Myers:  I  now  hand  to  the  reporter  two 
certain  initraments  here,  one  backed  in  a  cover, 
the  other  upon  yellow  paper,  and  ask  to  have 
them  joined  together  and  marked  as  'Defend- 
ant's Exhibit  1  for  Identification.*  Instruments 
marked. 

"Q.  I  now  hand  you,  Mr.  Fenno,  Defendant's 
Exhibit  1  for  Identification,  ask  yon  to  exam- 
ine it  and  state  whether  or  not  you  were  holding 
poseession  UDder  those  instruments? 

"Mr.  Wallace:  That  Is  objected  to  as  being 
Incompetent,  irrelevant,  and  not  proper  cross- 
examination,  and  for  the  farther  reason  that, 
if  admissible  for  any  purpose,  it  is  admissible 
as  a  matter  of  defense,  the  witness  not  having 
been  questioned  as  to  his  right  of  possession 
or  Ills  reasons  for  holding  tiie  possession,  the 
only  thing  propounded  to  this  witness  being 
that  of  the  possession  and  demand. 

"Mr.  Myers:  If  the  court  please,  when  they 
place  this  witness  upon  the  stand  they  make 
bim  their  witness,  they  ask  him  relative  to  this 
possession,  whether  he  had  possession  at  the- 
time,  whether  he  had  possession  before,  wheth- 
er he  had  possession  now.  Now,  we  are  simply 
g(^ng  into  the  mMter  oi  this  possesrion  and 
as  to  what  kind  of  possesdon  Jt  was. 

"The  Court:   The  offer  will  be  denied. 

"Mr.  Myers:  Save  an  exception,  ^tat  ia  aU, 
Mr.  Fenno." 

The  court  committed  no  error  In  sustaining 
the  objection.  The  witness  bad  been  examin- 
ed in  chief  only  upon  the  question  as  to 
whether  or  not  he  was  In  possession  of  the 
premises  In  controversy  and  as  to  whether 
he  bad  been  served  with  notice  to  quit  The 


Digitized  by  Google 


156 


195  PACIFIC  BDPOBTIDB 


(Or. 


character  and  the  nature  of  the  poBse8sl<Hi 
were  not  Inquired  Into.  That  was  a  matter 
of  defense.  Onr  Code  provides  that  the  order 
of  the  proof  shall  be  reflated  by  the  sound 
discretion  of  the  court  Section  863,  Or.  L. 
It  further  provides  that  "the  adverse  party 
may  cross-examine  the  witness  as  to  any  mat- 
ter stated  In  his  direct  examination,  or  con- 
nected therewith."  Section  860,  Or.  L.  Un- 
der the  provisions  of  this  section,  a  party 
may  not  cross-examine  a  witness  on  any  mat- 
ters other  than  those  stated  in  the  direct  ex- 
amination or  properly  connected  therewith. 
Ah  Doon  T.  Smith,  2S  Or.  S8,  34  Pac.  1093.  In 
Benson  v.  Johnson.  86  Or.  677,  684,  165  Pac. 
1001.  lOOS,  It  is  aaid  that: 

"According  to  the  welcht  of  authority  in  the 
United  States,  the  croH-examinatlon  of  a  wit- 
ness is  limited  to  an  inquiry  into  the  facts  and 
drcumstances  connected  with  the  matters 
brought  out  on  the  direct  examination  of  the 
witness." 

[3, 4]  It  Is  a  well-established  rule  of  law 
that  matters  not  connected  with  the  direct 
examination  of  a  witness  may  be  inquired  in- 
to for  the  purpose  of  testing  the  accuracy, 
veracity,  and  credibility  of  the  witness. 
State  T.  Savage,  S6  Or.  200,  60  Pac.  610,  61 
Pac.  1128.  But  that  was  not  the  purpose  of 
the  cross-examination  in  this  case.  It  ap- 
pears from  the  nature  of  the  inquiry  and, the 
<^er  of  the  exhibits  that  the  defendant  was 
attempting  to  establish  his  case  upon  cross- 
examination.  The  fact  of  defendant's  posses- 
sion was  inquired  into,  as  was  the  matter  of 
hia  receiving  notice  to  quit;  but  the  reason 
of  or  his  right  to  poeseaaion  was  not  referred 
to,  and  therefore  the  court  did  not  commit 
error  in  bedding  that  the  nature  of  such  pos- 
session was  not  a  proper  subject-matter  for 
crosB-ffioimlnatlon. 

Error  Is  alleged  because  the  court  refused 
to  grant  defendant's  motton  for  a  nonsuit; 
likewise  for  Che  reason  tb&t  the  court  directed 
a  verdict  In  favor  plaintiff  and  against 
defendant  Sectl<«  182,  snbd.  3,  of  oat  Code 
provides  that: 

"A  judgment  of  nonsuit  may  be  given  against 
the  plaintiff  as  providea  in  this  chapter  *  «  « 
when  upon  the  trial  the  plaintiff  fails  to  prove 
a  cause  sufficient  to  be  submitted  to  the  Jury." 

It  la  stated  by  thla  court  In  Corby  v.  Hull, 
72  Or.  429,  438»  148  Paa  639,  641,  that: 

"Upon  a  motion  for  a  judgment  of  nonsuit, 
the  testimony  given  by  the  plaintUTa  wftnesses, 
together  with  all  the  presumptionB  and  infer- 
ences legitimately^edndble  therefrom,  must  be 
regarded  as  true.  Dillard  v.  Olalla  Mining  Co., 
52  Or.  126,  94  Pac.  966,  and  96  Pac.  678;  Tay- 
lor V.  Taylor,  64  Or.  560,  103  Pac.  624;  Do- 
murat  v.  Oregon-Washington  By.  ft  Mav.  Co., 
66  Or.  185,  134  Pac.  313." 

The  mle  governing  tbe  directing  of  a  ver^ 
diet  aa  laid  down  by  this  court  in  Meriill  v. 
Mlssoinl  Bridge  Co.,  69  Or.  092,  683. 140  Pac. 
'441,  ia  aa  followa: 


"When  thert  Is  no  ecmflict  in  the  evidence, 
and  no  dispate  as  to  the  material  facts  of  the 
case,  the  question  for  decision  is  for  the  court, 
and  under  such  a  state  of  facts,  the  court  should 
direct  the  jury  as  to  the  particular  verdict  that 
they  should  fhid  in  accordance  with  the  undis- 
puted evidence.  Coffin  v.  Hutefainson,  22  Or. 
554,  80  Pac.  424;  Owena  v.  Snell,  29  Or.  483, 
44  Pac.  827:  Wolf  v.  City  By.  Co.,  46  Or.  446, 
72  Pac.  329,  78  Pac.  668;  and  Patty  v.  Salem 
Flouring  Mills  Co.,  53  Or.  350,  96  Pae.  1106, 
98  Pac.  521,  100  Pac.  298. 

"In  Coffin  V.  Hutchinson,  22  Or.  654,  80  Pac 
424,  the  court  says:  1'he  general  rule  of  prac- 
tice undoubtedly  is  that  it  is  the  province  of 
tbe  jury  to  weigh  the  effect  of  oral  evidence, 
and  to  deteraUae  the  creAbmt?  of  the  witness- 
es, and  that  the  court  cannot  ordinarily  inter- 
fere with  that  rigut.  But  this  rule  of  practice 
cannot  be  permitted  to  interfere  with  another 
one  equally  as  well  settled,  and  that  is,  when 
there  ia  no  conflict  in  the  evidence,  no  dispute 
as  to  the  facts,  there' is  nothing  to  submit  to 
the  jury,  and  the  question  is  one  of  law  to  be 
decided  by  tbe  court  In  such  eases  it  is  prop- 
er for  the  court  to  direct  the  verdict;  and  a 
verdict  thus  ordered  will  be  sustained,  if  the 
law  and  facts  disclosed  by  the  evidence  warxmnt 
it.' 

In  the  case  of  Waailjeff  v.  Hawley  Paper 
Ca,  68  Or.  601, 187  Pac  760,  It  la  said  bj  mm 
court  tbat: 

"To  support  a  verdict,  there  must  be  soma 
l^^al  evidence  tending  to  prove  every  material 
issue  upon  which  the  person  in  whose  favor 
the  verdict  was  rendered  had  the  ImrdeB  vt 

proof."  • 

[6}  A  motion  for  nonsitft  la  not  waived  1^ 
tbe  defradant  Bubaeqaently  introdndng  evi- 
dence after  denial  of  tbe  motion,  imleoa  tbe 
moving  party  cures  tbe  defect  In  plataitifl*a 
evidence  by  establishing  the  material  fkcts 
necessary  to  auttorlze  a  recovray  conform- 
able to  tbe  averments  of  the  amlplalnt  Car- 
ney V.  Dnnlway,  85  Or.  133,  67  Pac.  192,  68 
Pac  105 ;  Northern  Pac  I^.  Co.  v.  Spencer, 
56  Or.  250,  108  Pac  180;  Patty  v.  Salem 
Flouring  Mills  Co.,  63  Or.  363,  96  Fac  1106, 
98  Pac  521,  100  Pac  29& 

[6,  7]  A  motion  tor  judgment  of  nonauit 
made  at  tbe  close  of  plaintilTs  evidence, 
specifying  speciflc  reasons,  ought  not  to  be 
granted  on  other  grounda.  In  tbe  case  at 
bar  there  was  no  su^stlon  In  the  motion  fbr 
nonauit  that  plaintiff  had  ftiUed  to  establlsAi 
prima  &cie  evidence  of  title.  At  tlie  condii- 
slon  of  the  case  the  court  directed  a  verdict. 
This  order  of  tbe  conrt  was  er^neons.  We 
have  read  the  testlmtmy  wJCb  care.  We  have 
examined  all  tbe  evldmce  relating  to  plain- 
tiff's title,  which  consists  of  an  unsupported 
deed  from  O.  W.  Homer  and  Carrie  Homer. 
This  deed  waa  competent  evidotce;  but  it 
does  not  alone  constitute  aufSdent  evidence 
to  prove  title  in  plaintiff.  Tbere  ia  no  evl- 
ieace  In  tbe  record  that  tends  to,  show  that 
plaintiff's  grantor  or  that  ptolntlfl  waa  ever 
In  possession  of  tbe  premises  In  craitroveray. 
In  tbe  case  at  bar  the  bare  deed,  unsupported 
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5.  OnaNliB  aid  ward  ^118— Qiardlai  nay 
■w  ia  forelMa  utry  and  dtttiaar  for  pn- 
•aHlsi. 

In  view  of  Or.  L.  H  1819,  1321,  wherd  a 
mardian  of  an  bieonipetent  iu  vested  wtth  the 
rl^t  to  poMeesion  of  land,  he  may  me  In  hla 

owD  name  on  behalf  of  the  ward  in  forcible  en- 
try and  detainer,  since  the  right  is  one  belong- 
ins  to  the  guardian;  the  action  being  purely 
possessory. 

Department  1. 

ikppeal  trtm  Olrcnlt  Oonrt,  Maltaomab 
Oonnty;  Oeorge  W.  SbQilet<ni,  Judge. 

Action  by  H.  S.  Simmons,  Guardian  of  the 
estate  of  Era  J.  Simmons,  an  incompetent, 
against  Alex  Zartbas  in  the  .district  court 
Judgment  for  plaintiff,  def^dant  appealed 
to  the  drcnit  court,  where  Jndgment  vas 
again  rendered  for  plaintiff,  and  defendant 
appeals.  Jndgment  affirmed. 


Or  J  SnOfOKS  T 

(IN 

by  other  evidence  is  bat  a  Unk  In  the  «lialii 
of  fitle  neceaaary  to  be  parored. 

It  Is  said  In  9  R.  0.  L.  p.  843,  J  under 
the  sohject  <tf  tiectmmt,  that: 

"It  ia  wen  established  that,  if  the  plaintiff  in 
an  action  of  ejectment  or  in  the  natnre  thereof 
rdica  on  a  record  m  paper  title,  he  nmat  show 
a  regnlar  cbafai  of  title  from  the  government, 
or  from  wme  grantor  hi  ponession,  or  from  a 
eonmioa  aooree  from  wbich  each  of  the  liti- 
gants claims.  No  length  of  chain  or  paper  ti- 
tle which  does  not  reach  ttie  soverdgnty  of 
the  son  is  snffldent  in  itself  to  constltnte  prima 
fade  evidence  of  title.  There  nmst,  in  addi- 
tion, be  proof  that  satisfies  the  jnry  that  at 
least  one  of  Hie  grantors  in  this  chain  of  deeds 
Itad  been  in  poaseudon  of  the  premiaes,  where 
the  chain  does  not  reach  back  to  the  aover- 
eignty.  before  the  defendant  In  possession  can 
be  reqoired  to  defend  his  possession." 

To  almllar  effect,  see  Gottrell  v.  Pickering, 
32  ntab,  62,  88  Pac.  696,  10  L.  R.  A.  (N.  8.) 
404.  and  full  note. 

The  eonrt  erred  in  directing  the  Jnry  to 
TPtnm  a  verdict  for  the  plaintiff. 

For  the  error  thus  committed,  HMm  caae  Is 
revoked  and  remanded. 


8IMIH0N8  V.  ZARTHA8.* 

(Supreme  Goott  of  Oregon.   Feb.  1,  1921.) 

1.  Appaat  aad  error  «=>697(l)—Caiilfloate  that 
bill  of  exoeptieaa  OMtalss  all  avidenee  offer- 
ad  haM  iaaufflolent 

A  certificate  that  a  bill  of  exceptions  con- 
tains "ail  the  evidence  offered  b;  the  plaintiff" 
is  insofficient,  in  that  it  does  not  negative  the 
fact  that  the  defendant  may  have  offered  evi- 
dence on  which  the  verdict  was  baaed. 

2.  Landlord  and  teaant  «=>64  —  One  olalalng 
■Oder  leseaes  oannot  deny  lessor's  right  to 
possessloa  on  expiration  of  lease. 

Where  a  lease  has  expired,  one  claiming 
ander  leasees  cannot  deny  leaser's  right  to  pos- 
session, since  his  rights  are  no  greater  than 
lessees'. 

3.  Laodlord  aad  tenant  «s»29l(l3)— Evldenoe 
bold  to  show  lessor  entitled  to  poasoasloa  «f 
premlssa. 

In  forcible  entry  and  detainer  by  a  lessor 
against  one  claiming  under  lessees,  evidence 
keld  to  show  plaintiff  entitled  to  possession. 

4.  Landlord  and  tenant  ^291  (8)  ~  Desorip- 
tion  of  property  in  forcible  entry  sufficient. 

In  action  in  fordble  entry  and  detainer,  a 
description  of  property  as  "approximately  six- 
ty acres  of  land  and  buildingB  thereon  situate 
about  one  mile  in  a  northwesterly  direction 
from"  a  town  on  a  named  road,  and  known  as 
the  &  farm,  hdd  to  be  a  description  "with 
emivonient  certainty,"  as  reaoixed  by  Or.  L  | 
203S,  where  the  farm  had  bem  known  by  saeh 
name  for  40  years. 


This  1b  an  aotlmi  of  forcible  entry  and  de- 
tainer brought  by  "H.  8.  Simmons,  soardlan 
of  the  estate  at  Era  J.  Simmons,  an  Incmnp 
petent,"  as  plaintiff,  against  Alex  Zarthas  as 
defendant  Tba  action  was  begun  <m  Fel>- 
ruary  8,  1920,  In  the  district  court  for  Hnlt- 
nomah  county  where,  after  a.  trial,  the  plainr 
tiff  obtained  a  jud^nent  tor  restitution  of 
fbe  land.  Ttn  d^otdant  ivpealed  to  ttie  dr- 
onit  court,  whrae,  aftw  trial  by  Jnry,  Uie 
plaintiW  tot  the  second  time  secured  a  judg- 
ment for  restitution  of  the  premfans,  and 
thereupon  the  defendant  again  appealed, 
brlnglnc  the  controversy  to  this  court. 


J.  F.  Shelton,  of  Portland  (Roscoe  F.  Hurst 
and  G.  E.  Hamaker,  both  of  Portland,  on  the 
brief),  for  appellant 

Arthur  I.  Moulton,  of  Portland  (Manning 
&  Beckman,  of  Portland,  on  the  brleQ,  for 
reqimndent 

HARRIS,  J.  The  only  points  urged  by  the 
defendant  in  his  printed  brief  are:  (X)  That 
there  Is  Insufficient  evidence  to  show  that 
plaintiff,  either  as  guardian  or  as  an  Indi- 
vidual, Is  entitled  to  possession ;  and  (2)  that 
the  complaint  does  not  state  sufficient  facts 
to  constitute  a  cause  of  action,  because  (a) 
the  description  of  the  prc^rty  Is  lnsuffl(den;t 
for  identification,  and  (b)  It  discloses  upon 
its  face  that  the  plalntlfl  Is  not  the  real  party 
in  iuterest 

It  Is  very  doubtful  whether,  in  view  of  the 
form  of  the  certificate  attached  to  the  bill  of 
exceptions,  the  defendant  can  assert  that  the 
trial  court  erred  In  denying  the  defendant's 
motion  for  a  nonsuit  It  i»  the  theory  of  thie 
defendant  that  there  was  "no  evidence  of 
any  kind  which  even  tends  to  show  that  any 
person  Is  the  owner  of  said  property."  After 
reciting  the  evidence  given  by  the  plaintiff, 
some  objections  by  the  defendant,  and  the 
rulings  of  the  court  on  such  objections,  the 
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Mil  of  exceptions  amdndas  with  a  certlfl- 
cato  which  reada  as  followi: 

**nie  foretoing  UU  of  ezeeptlona  wUeh  eon- 
taina  all  of  the  proceedings  In  the  above-enti- 
tled cause  and  all  of  the  evidence  offered  by 
the  plaintiff  ehowing  or  tending  to  show  the 
right  of  the  plaintiff  to  possession  of  said  prop- 
erty and  the  description  of  said  property  In 
question  was  duly  presented  to  the  court  on  the 
28  day  of  June,  1920,  and  is  settled  and  signed 
this  day  of  June,  1920." 

[1]  The  record  presented  to  ns  shows  that 
there  were  some  proceedings  besides  those 
related  in  the  "foregoing  bill  of  exertions." 
The  bill  of  exceptions  does  not  pretend  to 
state  what  was  done^  or  whether  anything 
was  done  after  the  court  overruled  the  mo- 
tion for  a  nonsuit;  and  therefore  the  lan- 
guage, "contains  all  of  the  proceedings  In  the 
above-entitled  cause."  Is  probably  not  to  be 
taken  as  literally  true.  moreover,  thc^ 
word  "proceedings"  was  not  designed  to  In- 
clude evidence,  then  it  Is  manifest  that  the 
certificate  Is  insufficient  to  liable  the  de- 
fendant to  raise  any  question  concerning 
the  ruling  on  the  motion  for  a  nonsuit,  for 
the  certificate  does  no  more  than  to  state 
that  the  following  bill  of  exceptions  contains 
"all  oi  the  evidence  offered  by  the  plaintiff." 
There  may  have  been  evidence  offered  by  the 
defendant  "showing  or  tending  to  show  the 
right  of  the  plalntlflt"  to  possession,  and  con- 
sequently, if  the  certificate  Is  construed  to 
mean  that  the  bill  of  exceptions  contains 
only  the  "evidence  ofFered  by  the  plaintiff," 
It  would,  in  its  present  form,  be  insufficient 
because  it  does  not  negative  the  fact  that  the 
defendant  may  have  offered  evidence  upon 
which  the  verdict  was  based.  Ausplimd  v. 
Mtaa.  Indemnity  Co.,  47  Or.  10,  23,  81  Pac. 
677,  82  Paa  12.  Although  the  certificate  may 
be  amblguooB  and  there  may  be  room  for  de- 
bate as  to  the  proper  constructlw  to  be  placed 
upcm  it,  we  shall  assume,  tor  the  purposes 
of  the  discussion,  that  the  bill  of  exceptions 
contains  all  the  evidence  offered  at  the  trial. 

[!,  3]  It  was  admitted  at  the  trial  that  H. 
S.  Slmmtms  was  the  guardian  of  the  person 
and  estate  of  Eva  J.  Simmons,  his  mother. 
On  January  4,  1917,  "H.  S.  Simmons,  guard- 
ian," by  an  Instnunent  In  writing  leased  "ap- 
procclmately  sixty  (60)  acres  of  land  and 
buildings  thereon,  situate  about  one  mile  in  a 
northwesterly  direction  from  St  Johns,  Ore- 
gon, on  the  Simmons  road  and  known  as  the 
'Simmons  Farm,' "  to  (Seorge  A.  Mamadras 
and  GuB  Lampros  for  the  term  of  one  year 
from  February  1,  1917,  "with  option  of  two 
years  extension."  *The  written  lease  Is  sign- 
ed "H.  S.  Simmons,  Guardian ;"  and  nowhere 
In  the  writing  is  the  name  of  Eva  J.  Sim- 
mons mentioned.  There  is  nothing  In  the 
lease  to  indicate  the  name  of  the  person  of 
whom  H.  S.  Simmons  Is  the  guardian.  At 
the  expiration  of  the  first  year  the  lease  was 
«xten^d  two  years  pursuant  to  the  option; 


but  the  term  of  the  lease,  as  so  extended,  bad 
expired  before  this  action  was  t)egun. 

In  June,  1919,  H.  s.  Simmons  for  the  first 
time  learned  from  Mamadras  that  Zarthas 
claimed  some  Interest  under  the  lease,  and 
that  Zarthas  "was  a  partner  at  the  time," 
and  "once  after  that  Mamadras  paid  the 
rent."  Simmons  had  seen  Zarthas  "there  a 
time  or  two"  before  learning  of  Zartbai^s  in- 
terest in  the  lands.  There  was  nothtng  to 
indicate,  nor  Is  It  claimed  that  there  was  any 
conflict  of  Interest  between  Mamadraa'and 
Zarthas ;  but,  upon  the  contrary,  all  appear- 
ances indicated  that  whatever  Interest  Zar- 
thas had,  if  any,  waa  in  harmony  with  the 
Interest  of  Hamadras.  Upon  the  e^iraticm 
of  the  lease  Zarthas  refused  to  quit,  and,  in 
the  language  of  Simmons,  'Tie  says  if  we  get 
him  off  the  place  that  we  have  got  to  pay  him 
¥7.000."  There  was  evidence  of  a  lease  to 
■Mamadras  and  Lampros;  and  there  was  evi- 
dence from  which  the  Jury  could  have  in- 
ferred that  Zartlias  at  aam»  time  acqnlred  an 
interest  in  the  lease.  When  Oie  lease  eqdred 
ZarlSias'a  Interest  expired.  Jiving  laaaed 
the  premises  tram  "H.  S.  Slmmois,  siiard> 
Ian,"  neither  Mamadras  nor  Ijmipros  could 
deny  the  right  of  *'H.  S.  Simmons,  guardian," 
to  the  possession  of  the  pranises  upon  the 
expiration  of  the  lease;  and  since  Zarthas 
acqnlred  whatew  right  lie  had  from  Mama- 
dras or  from  Lampros,  or  from  botli  of  them, 
he  cannot  deny  what  th^  could  not  have  de- 
nied. There  was  Bufflci«it  evldenoe  to  sup- 
port a  flndlng  by  the  Jury  that  the  plaintiff 
was  entitled  to  the  possession  of  tfaepremlaeB. 

[4]  Our  statute  declares  that— 

"It  shall  be  sufficient  to  state  in  the  complaint 
a  description  of  the  premises  witb  convenient 
cerUhity."  Sectim  2535^  Or.  Tm. 

Paragraph  2  of  tbe  complaint  vsada  as  fol- 
lows: 

"That  the  defendant  Alex  Zarthas  is  now  la 
possesion  of  certain  land  particntariy  described 
as  follows:  Approximately  rixty  (00)  acres 
of  land  and  baildings  thereon,  ritnate  about 
one  mile  in  a  aorthwesteriy  dlKctjon  from  St. 
Johns,  Multnomah  county,  Oregon,  m  the  Sm- 
mona  road  and  known  aa  tlia  'Snmoas  Vann.* " 

This  Is  "a  description  of  the  premises  with 
oodivenient  certalntr,"  especially  when  it  ap- 
pears, as  it  does  here,  that  the  premises  have 
been  known  during  the  last  40  years  as  the 
"Simmons  Farm."  Bogard  v.  Barban,  52  Or. 
121,  124,  96  Pac.  673.  132  Am.  SL  Bep.  OT6; 
19  Cyc  1154.  Moreover,  the  answer  specifi- 
cally "admits  paragraph  2  of  plaintUTs  com- 
plaint," so  that  it  conclusively  appears  from 
the  pleadings  that  both  partiee  knew  exactly 
what  premises  were  referred  to  when  the 
words  "Simmons  Farm"  were  used. 

[I]  The  defendant  contends  that  it  was  not 
proper  for  "H.  S.  Simmons,  guardian  of  the 
estate  of  Eva  J.  Simmons,  an  Inctmipetent," 
to  bring  the  action  as  plaintiff,  but  that  it 
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should  taave  bem  brot^t  1^  Era  J.  Simmons 
by  her  guardian.  We  sball  not  attempt  to 
decide  whether,  within  the  mle  established 
In  B^i^er  t,  niompson,  26  Or.  820,  346,  3T 
Pae.  714,  40  Fftc.  22»t  the  defendant  has 
waiTed  Ids  right  to  make  this  contention; 
but  we  will  assame  for  the  purposes  of  the 
dbenasloa  that  the  de^dant  properly  raised 
and  preaerred  tbe  objection.  Under 
terms  0f  section  1319,  Or.  It.,  county  courts 
are  given  **power  to  appoint  guardians  to 
take  care,  custody,  and  management  of  the 
estates,  real  and  personal,  of  all  Insane  per- 
sons, idiots,  and  all  who  are  incapable  of 
conducting  their  own  affairs.  •  •  • "  Sec- 
tion 1821,  Or.  L..  de<dares  that— 

'^verr  guardian  90  appointed  for  an  Insane 
person  shall  have  the  care  and  custody  of  the 
person  of  the  ward,  and  the  management  of 
all  his  estate,  until  the  fnardian  shall  be  legally 
diBcharged.  •  •  *" 

The  Gomjdalnt  avers  that — 

"The  saU  plaintiff  as  guardian  ot  tht  aaid 
incompetent  person  is  entitled  to  the  poises- 
sion  ot  tlie  nid  premiseB." 

The  complaint  makes  it  clear  that  tho 
plaintifC  Is  not  seeking  to  recover  possession 
in  his  Indivldnal  capacity,  but  in  his  capacity 
as  guardian  of  the  estate  of  Eva  J.  Simmons, 
an  inoHnpetent 

There  are  some  precedents  which  seem  to 
hold  that  a  guardian  cannot  in  any  case  sne 
in  bis  own  name  on  behalf  of  his  ward,  un- 
less expresdy  authorised  so  to  do  by  statr 
ate ;  tmt^  although  disagreeing  as  to  the  ex* 
tent  at  the  right,  most  of  the  Judicial  authori- 
ties concede  that  a  general  guardian  is  not 
without  right  to  sue  in  his  own  name  on  be- 
half af  his  ward.  Notwithstanding  tlie  con- 
trariety of  Judicial  {pinion  concerning  the  fix- 
tent  of  the  guardian's  right  to  sue,  it  la  gen- 
erally held  that  when  the  guardian  as  such 
has  the  right  of  possession  to  property  he 
may  sae  In  his  own  name  on  behalf  of  the 
ward  to  recover  possession,  for  the  reason 
than  an  action  to  enforce  the  right  of  [>ossea- 
lAoa  ia  In  swdi  a  case  an  action  to  enforce  a 
right  Testad  In  tiie  guardian.  Stated  broadly, 
if  the  right  songlit  to  be  enforced  is  vested 
in  the  guardian,  he  may  sue  in  his  own  name 
on  b6half  of  the  ward;  bnt  if  the  right  is 
one  vested  In  the  ward,  fbr  example,  title  to 
real  proper^,  Qie  action  must  nsnally  be 
broufi^t  in  Uis  name  of  the  ward.  Note  In 
11  Ann.  Cas.l002;UB.O.L.U70;  12  R.  G 
U  U46L 

By  fores  at  the  terms  of  our  statnte  H.  S. 
Simmons  as  guardian  was  entitled  to  the  pos- 
seaaion  at  the  "Simmons  Farm"  upon  the  ex- 
piration <^  the  lease;  the  action  of  fbrdbto 
entry  and  detainer  Is  a  pare  possessory  ao- 
Uon;  and,  dnce  In  tlie  Instant  acti<»Q  the 
gnaxdian  is  enforcing  a  rlg^t  which  is  vested 
in  him  as  gnardlan,  he  may  maintain  tbls  ac- 


tion in  his  own  name  on  behalf  of  his  ward. 
Palmer  v.  Oheseboro,  65  Conn.  114,  10  AtL 
608;  Cole  v.  Jennan,  C7  Conn.  874,  69  AtL 
426. 

We  do  not  find  any  reversible  error  in  the 
record.  The  Judgment  must  be  affirmed. 

BURNETT,  O.  J.,  and  BENSON  and  Kc- 
BRIDE,  33^  concur. 


SUPERIOR  OIL  &  REFINING  SYNDICATE, 
Lisiltsil,  V.  HANOLEY,  Corpors- 
tloB  Cosimlssioaer. 

(Supreme  Oourt  ct  Oregon.  Feb.  1, 102L) 

1.  Banks  aad  baskiig  ^810  — Forrigs  oon* 
sHiB-law  aysdleate  heM  a  'Yorelga  traet  con- 
pasy,"  set  usder  Use  sky  law. 

A  syndicate  for  making  briek  and  reflninf 
petroleum,  o^anized  under  the  laws  of  anoth- 
er state,  seeking  permit  to  sell  its  capital 
shares  or  certificates,  receiving  funds  therefor 
to  invest  In  property  which  the  association  sliall 
hold  in  trust  for  its  shareholders,  comes  with- 
in the  purview  of  Or.  L.  {  6233,  sabd.  9,  and 
is  a  "foreign  trust  company,"  within  sections 
6228,  6267,  and  la  not  under  the  saperrision 
of  the  corporation  conunissioner,  provided  for 
In  the  "blue  sky  law,"  Or.  L.  88  6888,  6889. 

2.  Statutes  ^168— Words  esastnied  aocord- 
ing  to  plain  neaslng  sad  sense  In  barmeoy 

with  parposa. 

Words  of  common  use  are  to  be  taken  in 
their  natnral  and  obvious  meaning  and  significa- 
tion, and  that  cense  of  the  words  should  be 
adopted  which  beat  harmonises  with  the  con* 
text  and  promotes  the  p<diey  and  objects  of  the 
Legislature. 

3.  SUtstes  «»184,  217— Words  and  phrases 
oonstnied  aooordtag  to  history  of  act  asd 
pnrpose  iBteaded. 

In  determining  the  meaning  of  a  statute, 
the  particular  mlsdiief  which  it  was  designed 
to  remedy,  the  history  of  the  period  and  of 
the  act  itself  may  be  considered,  and  the  stat- 
utory meaning  of  the  word  or  phrase  must  be 
gathered  from  the  purpose  of  the  enactment 

4.  Banks  and  hanking  «=:>3I0~ Foreign  oom- 
mon-law  syndicate  doing  tmst  bnslnsss  tuU 
suhjsot  to  trnst  company  statntes. 

Or.  L.,  88  6228,  6233.  6257.  as  to  trust 
companies  and  regulation  of  foreign  trust  com- 
panies, apply  to  foreign  unincorporated  com- 
mon-law business  syndicates  or  associations, 
selling  cental  aliares  and  holding  proper^  In 
trast  lor  shareholders. 

In  Banc. 

Orlgtnal  proceeding  In  mandamus  by  ^ 
Superior  Oil  &  Refining  Syndicate,  TJmlted, 
<nfanlsed  under  ttie  laws  of  Vexas,  against 
T.  B.  Handley,  Oorporatlfm  OMnmlssiona'. 
Peremptory  writ  denied,  and  proceeding  dliH 
missed. 
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Tills  1b  on  or^nal  proceeding  In  manda- 
mnfl  to  reqnlTe  defendant,  X.  B.  Hnndley,  as 
fNHpcratton  commissi cmer  of  the  state  of 
Oregon,  to  act  iqion  tbe  appUcatlw  at  plain- 
tiff, the  Superior  On  &  Beflnlng  Syndicate, 
oreaolMd  under  tiie  lam  of  the  state  of 
Texas,  for  a  permit  to  sell  in  this  state  what 
plaintiff  dentnnlnatea  capital  shares,  or  cer- 
tlflctttes.  in  a  canmon-law  Iraslness  syndicate 
organized  for  Qie  purpose  of  making  bilck 
and  refining  crude  petroleum  and  disposing 
of  tbe  products.  The  corporation  conimls- 
aloner  declined  to  act  upon  the  application, 
fta  the  reason  Uiat  the  an^catlon  did  not 
ctmie  under  his  jurisdiction  as  corporation 
commissioner,  but  that  the  business  proposed 
to  be  done  by  the  plaintiff  in  the  state  of 
Oregon  under  the  application  and  permit 
would  constitute  the  doing  of  a  trust  busi- 
ness, under  chapter  VT.  title  XX3CT.  Or.  L, 
providing  for  the  incorporatloa  and  rela- 
tion of  trust  companies,  and  consequently 
under  the  supervision  of  the  superintendent 
of  banks.  Plaintiff  submitted  with  its  appU- 
cation  a  wpy  cf  its  articles  of  association,  or 
declaration  of  trust,  and  various  other  docu- 
ments, which  are  made  a  part  of  tin  alter- 
natlve  writ. 

The  authorized  capital  of  this  syndicate  Is 
shown  by  the  declaration  to  be  $500,000,  div- 
ided into  600,000  shares  of  fl  each,  $180,000 
of  whtdi  has  been  subscribed.  Article  IV  of 
the  declaratlott  reads  thus: 

"An  property,  real,  personal  and  mixed,  ac- 
quired by  this  syndicate,  or  by  its  tmstees,  na- 
dsr  tills  dedaratfon  oi  trust,  shall  belong  to  the 
Baperior  (MI  &  Befinlng  Syndicate,  Limited,  of 
Ft  Worth,  Texas,  and  shall  be  taken  and  held 
in  its  Dume,  for  the  use,  benefit  and  behalf  of 
tbe  shareholders  of  said  syndicate,  but  the  legal 
title  shall,  b;  the  use  of  said  gysdicate  name. 
Test  in  the  five  trnatees  and  their  succesaors 
in  office,  hereinafter  to  be  named,  and  aball  be 
under  the  excluBive  control,  management,  own- 
ership and  direction  of  said  trustees,  and  their 
snceessors  in  office,  who  shall  have  absolute 
and  excluilTe  power,  right,  ownership  end  an- 
Hiority  to  make  all  contracts,  for  and  In  the 
name  of  said  syndicate,  and  all  purchases  of 
every  description,  and  all  sales,  either  as  a 
body,  or  by  duly  authorized  agents.  But  all 
contracts  shall  refer  to  this  declaration  of  trust 
and  be  signed  in  the  name  of  aaid  ayndicate, 
limited,  by  order  of  the  board  of  trustees,  and 
the  chairman  of  said  board,  naming  bis  official 
capacity,  countersigned  by  the  secretary  treaa. 
nrer,  who  shell  attach  the  seal  of  the  syndicate, 
and  when  so  signed  and  sealed  shall  Mnd  only 
the  said  syndicate  and  all  its  property,  but 
said  bosrd  of  tmstees  and  its  members,  and  the 
shareholders  in  said  syndicate,  shall  never  be 
personally  liable  thereon,  nor  (or  any  acts  or  in- 
debtedness, created  in  the  name  of  aaid  syndi- 
cate by  aaid  trustees,  or  their  agents,  except 
to  the  extent  of  their  unpaid  subscriptions,  re- 
specttvely,  for  shares  of  its  capital;  nor  shall 
said  trustees,  or  any  BUareholders  in  this  syn- 
dicate, ever  be  liable  for  any  debt  or  damages, 
created  or  caused,  «r  incurred  1>y  said  syndi- 


cate, or  its  tmstees,  officers,  managers,  em- 
ployes, or  scents,  whether  arising  ex  contrac- 
tu or  ex  delicto,  unless  caused  or  oecnrring  by 
his  own  personal  act  or  defadt  or  fraud." 

Articles  V  and  VI  define  the  powers  and 
duties  of  the  trustees.  Article  VI  reads  In 
part  as  follows: 

"  *  *  *  And  said  trustees  now  acting  and 
qteakinc  for  themselves,  as  well  as  for  all  fu- 
ture successors  in  this  trust,  hereby  declare  to 
such  subscribers  and  shareholders,  present  and 
future,  and  to  tbe  world,  that  they  will  hold 
in  tmst  all  of  the  property  of  this  syndicate, 
now  in  Its  possession,  or  to  be  hereafter  ac- 
qvini  hr  It,  together  with  die  proftta,  proceeds 
and  increase  tiiereof,  and  income  UiWafrom, 
for  the  shareholders  ot  this  indicate  daring 
the  period  of  their  tmsteeship,  as  aforesaid; 
to  hold  the  same,  and  to  manage,  control,  apply 
and  use  and  dispose  of  tbe  same,  absolutely  In 
the  manner  and  subject  to,  and  In  accordance 
with,  the  conditions,  terms,  and  stipulstions 
herein  contained.  Tbe  acceptance  of  ^Is  tmst 
is  evidenced  and  signified  by  their  acceptance 
of  shares  In  this  syndicate,  as  well  as  becoming 
signatory  thereto,  to  wit:  •  • 

Section  6,  under  the  title  "Tmstees'  Meet- 
ing," provides  that: 

"All  investments  shall  be  made  and  title  to 
all  moneys,  cfaoses  in  action  and  pr<^»erties 
shall  be  held,  and  aD  property  managed,  era- 
trolled,  and  disposed  of  absolutely  by  said  trus- 
tees and  their  successors  under  this  declara- 
tion of  trast,  absolutely  and  free  from  all  Bm- 
itations,  save  and  except  those  spedflcally  set 
out  herein,  and  ssld  trustees  shall  have  power 
and  authority  In  conducting  the  business  of 
this  syndicate,  to  do  the  followtaig,  among  oth- 
er tfalngs,  to  wit:  •  •  •  " 

After  whldi  follows  a  long  list  of  th%  pow- 
ert  of  the  trustees.  A  copy  of  the  certiflcate 
proposed  to  be  mM  Is  set  forth  In  section  2 
of  artide  VII,  and  natfs  thus; 

"Capital,  $600,000.  Shares,  600;000k 

«UN>&ach 

"Superior  00  and  Befinlng  Syndicate,  limited, 
of  Fort  Worth,  Texas. 

"Certificate  .      Number  of  %ares,  

"T\dB  is  evidence  tiiat  Is  the  owner  of 

—shares  of  the  capital  of  the  Snperior  Oil 
&  Befinlng  Syndicate,  limited,  of  Fort  Worth, 

Texas,  be  having  subscribed  the  sum  of  $  — 

and  fully  paid  the  same  to  the  trustees  of  said 
syndicate,  to  be  exclusively  for  the  purposes  ex- 
pressed in  the  dedaratlon  of  trust,  filed  by  said 
ayndicate  In  the  office  of  the  clerk  of  the  coun- 
ty court  of  Tarrant  county,  Texas,  on  the 
day  of  November  A.  D.  1919,  and  dnl^  re- 
corded in  Book  689  on  page  17T,  of  the  deed 
records  of  l^rrant  county,  Texas. 

"The  shares  named  in  this  certificate  are  fully 
paid  and  nonassessable,  and  entitle  the  holder 
thereof,  when  duly  transferred  on  the  books  of 
said  syndicate,  to  one  vote  for  every  share  of 
stock  as  expressed  herein,  and  no  idiareholder 
in  this  syndicate  shall  ever  be  liable  personally 
for  any  debt,  damages,  judgment  or  decree  of 
any  cottr^  incurred  or  occasioned  by  said  syn- 
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dicate,  but  onlr  the  funda  and  property  said 
Ajmdicate  can  be  looked  to  by  creditors,  for  the 
pajment  of  their  claims. 

witness  whereof,  the  chairman  of  the 
board  of  trustees  of  said  syndicate  has  hereunto 
signed  his  name,  and  caused  the  seal  of  said 
syndicate  to  be  hereto  affixed,  on  this,  the 

 day  o<   »  A.  D.  Ifr-. 

"  .  [L.  S.] 

"Chairman  Board  of  Trustees. 
*  1  Secretary-Treamrer." 


Section  3  of  article  Vn  prorldes  fSat: 

  *v 

*TFbe  shareholders  in  this  syndicate  shall  have 
no  right  to  the  trust  property,  whether  person- 
al, real  or  mixed,  and  the  ownership  of  the 
shares  hereander  shall  not  entltie  the  owner 
thereof  to  any  title,  possession,  custody,  or  con- 
trol of  the  trust  property,  nor  shall  they  have 
the  right  to  call  for  a  partition,  or  a  dtvisioD 
of  the  Same,  or  a  dissolution  of  the  syndicate, 
or  for  an  accounting;  but  shares  issued  here- 
ander, evideqeed  by  seal  as  aforesaid,  shall  be 
personal  property,  giving  only  the  rights  to  a 
Virion  of  die  dedared  net  profits,  when  and 
as  the  aame  may  be  distributed  by  the  trostees; 
and  at  tbe  termination  of  the  trust  hereby 
created,  wfaetber  at  the  expiration  of  the  period 
fixed  for  its  existence  or  by  voluntary  dissolu- 
tion, or  otherwise  brought  about,  to  a  division 
of  the  assets  and  property  of  this  syndicate;  it 
being  fully  understood  and  agreed  that  absolute 
control,  dominion  over  and  right  to  dispose  of 
said  property,  its  increase  and  revenue  thereof, 
so  held  in  trust  by  said  board  of  trustees,  is 
hereby  rested  in  them  and  their  successors  dur- 
ing the  pedod  of  their  trusteeship  as  hereinbe- 
fore stated." 

Section  4  of  article  VII  declares  In  part 
tbat: 

"The  death,  insolvency  or  bankruptcy  of  any 
shareholder,  tbe  transfer  of  his  or  her  interest 
by  sale,  ^ft,  descent  or  otherwise,  during  the 
eontinnance  of  this  trust,  shall  not  operate  as 
a  dissolution,  nor  terminate  the  trust  •  •  •  " 

Section  8  of  article  VII  provides: 

"AH  contracts  made  by  persons,  corporations, 
firms  or  assodations  wltii  this  syndicate,  are  re- 
quired to  take  notice,  by  reason  of  the  word 
"Umlted"  in  the  name  of  said  syndicate,  and 
by  reas<ni  of  the  record  of  its  dedaration  of 
trust,  and  by  reason  of  their  contracting  with 
said  syndicate  name,  as  la  set  forth  herein,  must 
know  and  understand  that  only  the  funda  and 
property  of  said  syndicate  can  ever  be  looked 
to  by  creditors  for  the  payment  of  their  daims 
or  debts;  and  that  the  trustees  of  said  syndi- 
oatoT  and  its  officers,  managers,  agents  uod 
aemnts  and  aharelielders,  shall  never  be  per- 
Bonlly  liable  for  any  debt  or  obligation,  express 
or  implied,  or  for  any  tort,  or  negligence  sound- 
ing in  damages,  or  any  injury  whatever,  occa- 
sioned by  said  syndicate,  or  its  ofBcers,  agents, 
servants  or  shareholders,  nor  shall  their  prop- 
erty ever  be  subject  to  the  payment  of  such 
daims,  and  the  fact  ol  thdr  contract  with  said 
syndicate,  in  its  syndicate  name,  shaU  be  con- 
ebisive  evidence  that  they  have  agreed  to  waive 
and  do  thereby  waive,  all  rights  and  daims 
against  tlie  slwreholdera,  officers,  servants  and 
agents  of  said  syndicate,  Cor  tho  payment  of 
196  P^U 


their  debts,  and  agreed  to  look  only  to  tiie 
funds  and  property  of  said  syndicate  for  pay- 
ment" 

A.  M.  Crawford,  of  Portland  (J.  G.  Rich- 
ardson, of  Salem,  on  the  brief),  for  plaintiff. 

Willis  S.  Moore,  Asst  Atty.  Gen.  (I.  H. 
Van  Winkle,  Atty.  Gen.,  on  the  briei),  for 
defendant 

BBAN,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  the  position  of  counsel  for  plaintiff 
that  the  syndicate  offers  to  sell  Its  own  pa- 
per to  finance  itself,  and  cometi  within  the 
pnrvlew  of  the  "Blue  Sky  Law"  of  this  state, 
to  wit,  title  39,  chapter  2,  Or.  L.,  and  there- 
fore under  the  aupervislon  of  the  corporation 
commljBsimer,  and  that  it  Is  neither  a  bank 
nor  a  trust  company  within  the  meaning  of 
our  statute. 

Section  683S,  Or.  L..  defines  a  dealer  in 
stocks,  bonds,  notes,  etc.  It  provides  In  part 
as  follows : 

"The  word  'dealer*  within  the  meaning  of  this 

act  shall  indude  every  person,  partnership, 
corporation,  or  association  which  Is  now  en* 
gaged,  or  which  shall  hereafter  engage,  in  tbe 
selling  to  others  at  a  profit  or  on  commission, 
or  in  the  baying  for  the  purpose  or  in  the  con- 
templation of  so  selling,  any  stocks,  bonds, 
notes,  contracts  or  other  securities  of  whatso- 
ever khul  or  diaracter:  *  •  *  And  provided 
farther,  that  any  partnersh^,  domastlc  corpo- 
ration, foreifn  corporation  doipg  bnsineBs  with- 
in this  state,  tat  aasodatlon  whidii  .shall  here- 
after offer  its  own  securities  for  sale  to  the 
public  shall  be  considered  a  dealer  within  the 
meaning  of  this  act." 

Section  6839  directs  what  a  "dealer"  shall 
file  with  the  corjwration  commissioner  before 
advertising  or  offering  for  sale  any  corporate 
sec url ties  "to  be  hereafter  issued,"  and  then 
reads  thtw: 

"Provided,  however,  that  the  provisions  of 

this  act  shall  not  i^ply  to  *  *  *   (d)  state 

and  national  bank  and  trust  company  stock. 
•  •  * » 

According  to  defendant's  view,  the  fiale 
within  the  state  of  Oregon  of  plaintiffs  share 
certificates  would  constitute  the  doing  of  a 
trust  business.  Title  35,  chapter  6,  Or.  L., 
deals  with  the  incorporation  and  regulation 
of  trust  companies.  Section  6228,  Or.  de- 
fines trust  business  thus: 

"A  trust  budness,*  as  that  expression  Is  used 
in  this  act,  means  the  business  of  doing  any  or 
all  of  the  Uiinga  spedfied  in  Bubdiviuons  1,  3,  4, 

6,  6.  7.  8  and  9  of  section  6233." 

Section  6233,  as  far  as  deemed  material, 
reads: 

"Additional  Power*  of  Trvat  Oompaniea.  In 
addition  to  tbe  powers  conferred  by  the  getf 
eral  corporation  laws,  every  trust  company 
shall  have  tbe  following  powers,  subject  to  the 
restrictions  and  limitations  ^jntained  in  this 
chapter;  *  •  • 
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To  Act  M  Trustee  in  SweoutUm  of  Pri- 
vate Tnut.  To  take,  accept  and  execate  any 
and  all  tmsts  and  powers  of  whatever  nature 
or  description  as  may  be  conferred  npon  or  in- 
trosted  or  Bubmitted  to  it  by  any  person  or 
persons,  firm,  company  or  any  body  politic, 
corporation,  foreign  or  domestic,  or  other  au- 
thority by  grant,  assignment,  transfer,  devise, 
bequest,  or  otherwise,  or  which  may  be  intrust- 
ed or  committed  or  transferred  to  it  or  vested 
in  it  hy  order  of  any  court  of  competent  juris- 
dlctton;  and  to  reeeiTe,  take,  matiage^  htdd  and 
dispoBe  of,  according  to  the  terms  of  such  tnut 
or  power,  any  property  or  estate,  real  or  per- 
■cmalt  which  may  be  subject  to  any  such  trust 
and  power." 

Section  6257  enacts,  luter  alia: 

"Reffulaiion  of  Foreign  Tru»t  Oompanie*. 
No  foreign  copartnership,  firm,  joint-stock  com- 
pany, association  or  corporation,  shall  hold 
real  or  personal  property  in  trust  in  this  state, 
nor  met  In  any  trust  or  fiduciary  capacity 
therein  nnlesa  it  shall  have  complied  with  all 
of  the  provisiona  of  this  act:  *  *  •  And 
provided  further,  that  this  act  shall  not  apply 
to  any  foreign  copartnership,  flnut  jcdnt-stocic 
company,  association  or  corporation  engaged  in 
the  business  of  loaning  money  on  mortgage 
security  which  does  not  accept  deposits  or  re- 
ceive £rom  citizens  or  residenta  at  the  state 
Oregon  property  or  money  In  trust  on  deposit, 
or  for  investment." 

The  plaintiff  may  well  be  designated  an 
assoclatioD,  as  indicated  In  its  brief.  It  is  a 
matter  of  minor  importance  whether  plain- 
tlff  la  termed  an  association  or  a  copartner- 
ship (for  the  distinction  see  reference  to 
Frost  T.  IliompBon,  219  Mass.  S60. 106  N.  B. 
10Q9,  in  note  7  A.  L  It.  623).  In  BonTlet*a 
Law  DlctUmary  (8d  Bd.)  T(d.  1,  p.  269.  an  aa- 
Bodatlon  is  defined  aa  follows: 

•  •  In  the  United  States,  this  term  is 
used  to  signify  a  body  of  persons  united  with- 
out a  dtarter  but  npon  the  methods  and  forma 
used  by  incorporated  bodies  for  the  prosecu- 
tion of  some  enterprise.   Abbott,  L.  Diet." 

In  Enc.  Dig.  Texas  Bep.  p.  276,  we  find: 

"The  words  'company*  and  'association'  may 
be  applied  to  an  ordinary  commercial  partner* 
ship;  but  they  are  in  mercantile  or  commercial 
language,  most  frequently,  and  most  properly, 
applied  to  many  persons  acting  together, 
through  officers  or  agents,  in  the  prosecution 
of  important  enterprises,  and  it  is  only  where 
a  greater  number  of  persons  ore  associated  to- 
gether  than  usually  constitute  a  commercial 
partnership,  that  they  are  expected  to  act,  or 
do  in  point  of  fact  act  through  officers.  Mills  v. 
SUte,  23  Tex.  296,  804." 

Tbe  real  Inquiry  is:  In  what  business  does 
plaintiff  propose  to  engage?  It  Is  clear  from 
Its  "declaration  of  trust"  that  it  proposes  to 
do  a  trust  business  within  the  state  of  Ore- 
gon.  Tbe  association  desires  to  engage  in  the 
business  of  receiving  money  from  the  citizens 
of  the  state,  and  Issue  a  certificate  therefor. 
After  such  funds  have  been  so  received,  and 
after  the  same  tUTs  been  invested  in  prcqitw- 


ty,  either  real,  personal,  or  mixed,  the  asso- 
ciation In  its  "articles"  declares  that  the 
same  "shall  be  takra  and  held  In  its  name, 
for  the  use,  benefit,  and  behalf  of  the  share- 
holders of  said  syndicate."  The  legal  title 
to  all  such  pr<^rty  of  ilie  syndicate  is  vested 
In  the  trustees,  who  have  absolute  power 
over  same,  and  the  certificates  issued  to 
purchasers  of  shares  in  tbe  syndicate  ex- 
pressly provide  that  the  money  paid  for  the 
certiflcates  has  been  paid  to  the  trustees  ex- 
clusively for  the  purposes  expressed  In  tbe 
declaration  of  trust.  Section  2,  under  the 
title  "Mlscellaneons  ProvlsiMU,"  p.  13,  pro> 
vides  in  part : 

"  •  •  •  There  shall  be  no  personal  liability 
in  any  event  of  said  trostees,  or  any  of  them  or 
of  any  shareholder,  hereunder,  save  and  except 
the  liability  which  might  accrue  by  reason  of 
the  personal  breach  of  trust,  upon  the  part  of 
any  trustee  or  trustees." 

The  certificate  holder  is  given  ttie  right  to 
participate  in  the  profits  and  in  the  corpus 
of  the  property  d  the  concern,  in  case  of  its 
dissolution.  It  la  tbe  bonnden  dn^  of  the 
syndicate  to  execnte  the  trust  oooflded  to  it 
by  the  shareholders  in  acewdanee  vrtOi  ita 
declaration  at  trust,  and  to  "receive^  take, 
manage,  hcdd  and  dispose  oT*  the  money  and 
prt^rty,  real  or  pffiwnal,  acquired  and  held 
tax  the  use  and  benefit  of  its  certificate  hold- 
ers or  beneficiaries.  We  condnde  that  ttia 
Inislneaa  pnwoaed  to  be  transacted  by  plain- 
tiff comes  within  the  purview  of  section 
S2S8,  snbd.  9,  Or.  L.  It  is  a  foreign  tniat 
company  within  the  letter  and  spirit  of  sec- 
tion 62S7,  Or.  L. 

It  may  be  conceded  that  the  plaintiff 
syndicate  has  sane  oC  the  attribntes  of  a 
"dealer,"  as  described  In  section  6838,  but  tt 
Is  more  than  that  It  extends  into  the  realm 
of  "trust  business,"  as  described  and  govern- 
ed by  sections  6228  and  6238,  Or.  Ttie 
officers  of  the  state  are  not  challo^lng  the 
r^ht  of  plaintiff  to  make  contracte  by  virtue 
of  the  common  law,  or  trader  any  law.  We 
are  not  aware  that  any  one  questions  tbe 
right  of  tbe  state,  in  the  racercise  of  ita  po- 
lice powers,  reasonably  to  regulate  the  busi- 
ness of  trust  companies  within  its  borders. 
It  is  appr<9riate  that  the  stete,  through  Its 
duly  constituted  officials,  in  accordance  with 
the  legislative  mandate,  supervise  the  execu- 
tion of  such  trusts  as  are  contemplated  by 
the  declaration  of  trust  of  the  plaintiff  syn- 
dicate. Kimball  V.  Lower  Columbia  Fire 
Ass'n,  67  Or.  249,  258,  135  Pac.  877;  Liggett 
V.  Ladd,  17  Or.  89,  95,  21  Pac.  183. 

[2,  3]  In  construing  a  statute,  words  of 
common  use  are  ordinarily  to  be  token  in 
their  natural,  plain,  and  obvious  meaning 
and  slgniflcatiuu.  Th&t  sense  of  the  words 
should  be  adopted  whi(di  best  harmonizes 
with  the  context  and  promotes  in  the  fullest 
manner  tlie  poli<7  and  objecto  of  the  Legls* 
lature.   CHty  of  Portland  v.  Meyer,  82  Or. 
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368,  870,  fS2  Pac.  21,  67  Am.  St.  Rep.  688; 
Camlnettl  v.  U.  S.,  242  U.  S.  470,  37  Sup.  Ct 
192,  61  L  Hd.  442,  L.  R.  A.  1917F,  602,  Ann. 
Caa.  1917B,  1168,  1171;  Lake  County  T. 
Rollins,  130  IT.  S.  662,  G66.  9  Sup.  Ct.  661.  32 
Ix  Ed.  1060  ;  2  Lewis'  Sutberland  Statutory 
Construction  (2d  Ed.)  {  S90;  25  B.  C.  L.  988, 
S  234.  In  determining  the  meaning  of  a  stat- 
ute, the  particular  mischief  which  it  was 
designed  to  remedy  and  the  history  of  the 
period  and  of  the  act  itself  may  be  consider^ 
ed,  and  the  statutory  meaning  of  the  word  or 
phrase  must  be  gathered  from  the  pnrpose 
tar  which  the  statute  was  enacted.  Northern 
Counties  Trust  v.  Sears,  80  Or.  388,  396,  41 
Pac  931,  85  L.  R.  A.  188 ;  Wiley  v.  Solray 
Process  Co..  216  N.  T.  684,  588, 109  N.  B.  606, 
Ann.  Ca&  1917A,  314,  316 ;  State  T.  Hnxford, 
36  E.  I.  387,  398,  87  Atl.  171,  Ann.  Cas. 
19150,  1136k  1188;  State  r.  Bass  Pub.  Co.. 
104  Me.  288,  71  AfL  894.  895,  20  L.  B.  A.  (N. 
S.)  495. 

[4]  Plaintiff  claims  that  tlie  act  In  regard 
to  trust  business  relates  only  to  statutory 
trust  ctnnpaules,  and  not  to  common-law 
truBta.  Such  character  of  associations  have 
been  in  organization  ft>r  at 'least  26  years. 
Thompson,  uustness  Trusts,  p.  43.  rniey  were 
In  ezisteDoe  tot  a  loi^c  time  before  the  stat- 
ute in  question  regulating  trust  companies 
was  enacted  In  1017.  If  the  law  was  not 
Int^ded  to  ai^ly  to  an  association  like  the 
plaintiff,  then  the  people  of  the  state  are 
unprotected  tcom  the  operations  of  concerns 
which  have  all  the  powers  of  a  corporation 
engaged  in  the  trust  business,  without  the 
restrlctioQB  applied  to  the  operation  of  audi 
corporations.  The  statute  so  construed  would 
be  unfair  and  discriminatory.  In  order  to 
render  it  practically  Inefficacious  It  would 
only  be  necessary  for  corporations  to  change 
tSatltii  form  dt  MvanlmtlOD.  We  cannot  con- 
ortve  that  the  statute  evinces  such  a  legfala- 
ttvB  Intent 

We  oondnde  that  tbe  appllefttion  of  plain- 
tiff for  a  permit  does  not  come  within  the 
jorfadlctioD  of  the  corporation  commissioner. 
The  peremptory  writ,  therefore,  will  be  de- 
nied, and  the  proceeding  dismissed. 


RORVIK  V.  NORTH  PACIFIC  LUMBER 
CC.  et  al. 

(Supreme  Oonrt  ■  of  Or^on.   Jan.  %  1921.) 

1.  Trial    «s»295(l)<^liarBa    viowsi    as  a 
whole. 

In  testing  the  correctness  of  the  instrue- 
tions  to  the  inxy,  the  charge  mast  be  Tiatred 
•s  a  vhde, 

2.  Admiralty  «s»l8— Maritime  nature  of  tort 
depeais  ea  locality  of  aot 

Whether  a  tort  is  a  maritime  tort  is  deter- 
mined by  the  locality  of  the  act,  and  the  fact 


that  one  is  injured  while  pezformidg  a  mart- 
time  contract  does  not  necessarily  determine 
the  character  of  the  tort. 

3.  Admiralty  <es92l--Deatli  of  persea  knoolted 
from  wharf  held  aot  marttlma  tort  as  mat- 
ter of  law. 

Where  a  person  was  knocked  from  a  wharf 
by  the  movement  a  pile  of  lumber  and 
struck  upon  logs  and  timbers  in  the  river,  and 
there  was  no  attempt  to  show  tiiat  his  death 
was  the  immediate  result  of  striking  the  logs, 
and  not  the  Immediate  result  <A  being  struck 
by  the  lumber  on  the  wharf,  it  could  not  be 
said  as  a  matter  of  law  that  the  tort  was  a 
maritime  one  bo  as  to  prevent  a  recovery  un- 
der the  Employers'  Liability  Act  or  the  Work- 
men's Com[iensation  Act  of  California.^ 

4.  Atatomeat  aad  revival  ^13— Aotloa  ^69 
— Peadaaoy  ef  worfcmaa's  eompeasatloa  pro- 
casding  la  aietbsr  state  aot  iroaad  for  afeate- 
meat  as  matter  of  right 

A  defendant  sued  tOr  death  was  not  en- 
titled to  an  abatement  of  the  action  as  a  mat- 
ter of  right  because  of  the  pendency  of  a 
workman's  compensation  proceeding  In  anoth- 
er state,  even  assoming  tiiat  such  proceeding 
was  an  action,  and  that  there  was  the  neces- 
sary identity  of  parties,  issues,  canges  of  ac- 
tion, and  relief  sought,  though  the  court  in  its 
discretion  might  postpone  the  action  until  the 
decision  In  the  first  action. 

5.  Aotloa  «s»69— Refnsal  to  postpeat  aetlta 
beoaKBs  of  pendency  of  pncaedlag  la  aaathar 
state  held  aot  abuso  of  dlsorstloa. 

In  an  action  against  a  third  person  for  the 
death  of  an  employ^,  it  was  not  an  abuse  of 
discretion  to  refuse  to  postpone  the  action  un- 
til after  a  decision  in  a  proceeding  pending  in 
another  state  against  the  empl<^r  for  com- 
pensati<Hi  for  the  death. 

6.  Assignments  «=»24(l)-^arvivershlp  is  test 
of  asslgaahlllty. 

Survivorship  is  the  test  of  asslgnaUUtr  of 

a  daim  for  tort. 

7.  Assignmsnji  «=»24(l)— Claim  for  Isjnrie* 
to  property,  but  not  to  persea,  may  be  as- 
signed. 

Any  claim  which  affects  the  estate  of  a 
party,  though  arising  ont  of  tort,  may  be  aa- 
'  sighed,  but  not  a  dsdm  for  an  taijury  to  the 
person. 

S.  Assignments  4s92^-LitiglouB  right  aot  as- 
slgnshle  hat  property  assignable  thongh  ro- 
ooverable  oaly  hy  litigation. 
An  assignment  of  a  mere  litigious  right  is 
tovalld,  but  an  assignment  of  property  is  valid, 
thoui^  the  property  be  incapable  of  being  re- 
covered without  litigation. 

9.  Asslgameats  «s>2B— Right  of  action  for 
death  aot  asslgaable. 

A  widow's  right  of  action  onder  the  Em- 
ployers' Inability  Act  for  tiie  death  of  her 
husband  is  not  assignable. 

10.  Master  and  servaat  9=9400— Under  Cali- 
fornia Compensation  Aot  claimant  may  sue 
third  person  and  Join  employer  .as  defendant. 

Under  Workmen's  CompeDsation  Act  Gal. 
I  31,  providing  that  the  making  of  a  lawful 
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daim  shall  operate  u  an  wrignment  to  the 
smplojer  of  any  right  of  action  agatoat  a  third 
person,  bat  that  any  amount  collected  by  the 
employer  In  excess  of  the  amount  paid  hj  him 
shall  be  held  for  the  benefit  of  the  claimant, 
assuajng  that  such  assignment  will  be  enforced 
In  Oregon,  the  case  is  one  of  an  IndiTla- 
ible  right  of  action  owned  by  two  pereona.  and 
under  the  rale  now  prevailing  the  employ^  may 
nie,  and,  in  case  of  the  employer's  failure  to 
join  as  plaintiff,  make  him  a  defendant. 

11.  PartieB  «=»7S (2)— Defendant  waived  de- 
feet  of  parties  by  making  no  ohjeotion. 

If,  nnder  "WoThmen's  CompeOBatio-n  Act 
Oal.  I  81,  an  employer  against  whom  a  claim 
for  comiwnBBtion  had  been  made  had  an  Inter- 
eat  in  the  daimani^s  right  of  action  agalnat  a 
third  person,  defendant  waived  the  fallnre  to 
make  the  employer  n  par^  by  not  objecting  to 
the  omission. 

12.  Master  and  aervatt  ^389— Enployer  re* 
•iatfip  eonpenaatloa  dalm  aad  denying  In- 
terest la  rIgM  of  aotion  agalmt  wraafdoer 
ounet  sie. 

Where  an  employer  M*inst  whom  a  dalm 
for  compensation  was  made  under  the  Work- 
men'a  Compensation  Act  of  Galifornia  has  con- 
tested the  claim  and  persistently  denied  that 
it  had  any  interest  in  the  claimant's  right  of 
action  against  a  third  party  and  has  attempted 
to  transfer  any  interest  it  may  have  to  the 
claimant,  it  cannot  bring  another  action  against 
ench  third  party  and  reeorer  m  judgment  tw 
dami^n. 

Appeal  from  dionit  Oourt,  Mvltnomata 
Oonnty;  Robert  Tucker,  Judge. 

On  rehearing.   Former  (pinion  adhered  to, 
and  Judgment  affirmed. 
For  former  oplulim,  see  190  Fac.  881. 

TbiB  anneal  was  orlgtnally  presented  to 
one  departoient,  but  nptm  tbe  petition  ot  the 
defendants,  recelTera,  a  rdieartog  was  grant- 
ed, and  the  appeal  was  heard  by  the  court 
ritttng  m  bana  Hie  first  bearing  resulted 
In  an  afllrmance  of  tbe  judgment  Tbe  read- 
er Is  refnred  to  the  original  opinion,  report- 
ed In  190  Paa  SSI,  for  a  stat«nait  of  Oie 
Ucta. 

Tbe  defendants  contended  in  ttieir  petition 
for  a  rehearing,  and  tb^  eapedaUy  urged  at 

the  second  oral  argument  that : 

(1)  "It  was  error  to  uphold  the  trial  court 
in  instructing  the  jury  that  the  plaintiff  could 
recover  if  the  work  in  whidi  defendants  were 
engaged  at  the  time  of  the  injury  to  and  the 
death  of  O.  P.  Borrik  involved  a  risk  or  dan- 
ger to  the  public";  (2)  "it  was  error  to  hold 
that  A.  Maude  Rorrik  could  recover  $6,000 
from  the  Industrial  Accident  Commission  of 
California  and  $12,500,  from  the  defendants  in 
this  action":  and  (3)  "it  waa  error  to  hold 
that  tbe  injury  and  death  of  Capt.  O.  F.  Bor- 
vik  waa  a  maritime  tort." 

S.  C.  Specter,  of  Portland  (Emmons  ft  Web- 
ster and  Wilbur,  Spencer,  Beckett  &  How^ 
all  of  Portland,  on  tbe  brleQ,  for  apj^llants. 


Homer  D.  Ang^,  of  FKffUaM  dra  8.  UI- 
Uxk,  of  San  Frandsco,  Cat,  and  Ang^  ft 
Flsb»,  of  Portland,  on  tbe  teleQ,  for  re- 
QKHident 

HARRIS.  J.  (after  stating  tbe  facts  as 
above).   In  the  original  opinion  we  said: 

"We  deduce  the  rale  that  the  Employers*  Li- 
ability Act  does  not  extend  to  the  protection 
of  the  general  public  as  such,  but  that  it  does 
extend  its  protection  to  employes  of  the  par- 
ticular person  owning  or  operating  dangerous 
maebiaery  or  enga^  In  hasardons  anploy>- 
ments,  snd  to  otiier  persons  or  cmidoyds  ot 
other  corporations  whose  lawful  duties  require 
them  to  be  or  work  about  such  machinery,  or 
expose  themselves  to  the  hasards  of  tbe  ma- 
chinery or  appliancea  In  use  by  the  owner 
thereof." 

"This,"  the  defendants  concede  in  tbelr 
petition  for  a  rehearing.  *ia  a  clear,  concise, 
and  correct  statement  of  the  law  as  we  un- 
derstand It,"  but  tbe  d^endants  Insist,  "This 
law  was  not  followed  in  this  case."  Accord- 
ing to  the  contention  of  the  defwulonts,  "tbe 
complaint  was  drawn,  and  tbe  case  tried  so 
far  as  plalntlflF  is  concerned,  and  the  Jury 
was  Instructed  upon  the  theory  that  the  Em- 
ployers' UablUty  Act  of  the  state  of  Oregon 
extended  to  the  protection  of  the  graeral 
public  as  such." 

[1}  We  are  unable  to  concur  with  the  de- 
fendants. It  Is  true  that  the  trial  court  did 
repeatedly  say  to  the  Jury  In  effect  that  the 
recovers  <tf  the  lumber  company  were  with- 
in the  embrace  of  the  Bmployer^  UaUllty 
Act  (Or.  L.  S8  6785-6790  Inc.)  If  the  work  pai> 
rled  on  by  them  Involved  a  risk  or  danger  to 
the  public;  but  it  is  also  true  that  the  court 
gave  additional  Instructions  wbldi  nrast  be 
kept  In  mind,  for,  when  testing  the  correct- 
ness of  the  Instructions  to  the  Jury,  we  must 
view  the  dbarge  as  a  whole.  In  substance, 
the  court  told  the  Jury  that  the  plaintiff  was 
entitled  to  prevail  if  tbe  defendants  were  en- 
gaged In  a  work  Involving  a  risk  or  danger 
to  the  public,  and  if  the  decedent  was  a  mem- 
ber of  the  public  rl^tfully  upon  the  premis- 
es where  he  was  Injured ;  and  then  by  a  sub- 
sequent Instruction,  aa  pointed  out  In  the 
original  opinion,  the  trial  Judge  explained  to 
tbe  Jury  what  he  meant  by  the  "words  **a 
member  of  Qie  public"  in  tlie  following  lan- 
guage: 

"In  this  eonnectlott,  I  instruct  yon  that,  If 
;ou  find  the  decedent,  at,  the  time  he  received 
the  alleged  injuries,  was  upon  the  wharf  of 
(he  North  Pacific  Lumber  Company,  defend- 
ant, and  was  in  charge  of  the  loading  (.f  the 
Steamahip  Klamatii,  either  upon  the  express 
or  implied  invitation  of  the  receiver,  and  that 
as  captain  of  the  said  steamahip  his  duties  in 
respect  thereto  required  that  he  be  upon  the 
wharf,  that  in  tiiat  event  he  was  a  member  at 
the  public,  snd  aa  such  was  entitled  to  what- 
ever protection  the  law  provides  for  the  pob- 
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Uc  Or  If  fm  find  tiut  the  dscedent  -was  In 
cihuse  of  tiie  loading  of  the  TesBCl,  and  that 
the  vessel  waa  being  loaded  at  the  said  wharf 
at  the  expreaa  or  implied  invitatioa  of  the  re- 
ceiver, that  by  reason  thereof  the  decedent  was 
entitled  to  go  upon  the  wharf  if  it  was  reason- 
ablj  necessary  for  him  so  to  do  in  order  to 
nperintend  the  loading  of  the  vessel,  and  while 
■pon  the  wharf  under  sndi  conditions  h«  waa 
a  MBober  «f  i^oUle^  ha  ma,  tm  a  mattat 
9i  lav,  tinlitfnUr  npoa  the  wharf." 

^nie  nncoiitiadlcted  evidence  shows  that  at 
ttw  time  of  tJbe  aGcUtent  tbe  decedent  was  ay 
gacsd  In  the  work  of  soperlntendlng  ttte  load- 
ing oC  the  sliUk  Capt  Borvik  was  not  a 
loiterer,  nor  a  tz«qHi8fier»  nor  a  mere  Idle 
member  of  tbe  pabUc ;  bat  be  waa  engaged 
In  work  at  the  very  moment  of  bis  burt.  He 
was  In  Toy  tmtb  a  workingman  at  Oie  time 
wben  and  the  place  where  be  was  hart  Tbe 
right  <tf  tbe  plalntlfl  to  recover  was  in  the 
final  analysis  made  to  depend  upon  whether 
Capt.  Borvik  was  rightfully  upon  the  wharf, 
and  bis  rl|^t  to  be  on  the  wharf  was  In  turn 
made  to  d^jiend  upon  wluther  be  was  there 
performing  work  apon  the  express  or  Implied 
invitatlim  ot  the  d^^dants.  The  charge, 
taken  In  its  oitlrety.  Is  suffldeatly  clear,  and 
It  Is  not  liktiy  that  the  Jury  was  or  could 
have  been  misled  to  tbe  eztoit  of  believlDg 
tihat  tbe  plaintiff  was  entitled  to  recover  if 
the  decedent  was  a  mere  member  of  the  gen- 
eral public,  regardless  of  whether  or  not  he 
was  engaged  in  the  performance  of  work 
while  lawfolly  on  the  premises.  Tbe  charge 
considered  as  a  whole,  required  the  jurj'  to 
find,  among  other  things,  that  the  decedent 
at  the  time  of  the  Injury  was  lawfully  and 
properly  upon  the  wharf  and  engaged  In  tbe 
work  of  superinten^ng  the  loading  of  the 
ship,  before  a  verdict  could  be  returned  for 
tbe  plaintiff;  and  hence  the  law  as  It  is  stat- 
ed in  the  original  Qidnlon  was  applied  by  tbe 
trial  Jury. 

[2,  3]  At  this  stage  of  the  discussion  we 
may  for  the  moment  pass  over  the  defend- 
ants' second  point,  and  proceed  with  the  In- 
vestigation of  the  third  point ;  and.  after  dis- 
posing of  It.  we  shall  return  to  the  second 
point  urged  by  the  defendants.  After  fur- 
ther study  of  the  record  we  ore  persuaded 
that  we  most  conclude  that  It  cannot  be  said 
as  a  matter  of  law  that  Capt.  Rorvlk's  death 
resnlted  from  a  maritime  tort  The  theory 
has  been  advanced  that  tbe.  tort  waa  a  marl- 
time  tort,  for  the  reason  that  Borvik  was  en- 
gaged In  a  maritime  contract  The  test  for 
determining  whether  a  tort  is  a  land  or  mari- 
time tort  Is  not  tbe  same  as  the  test  for  de- 
termining whether  a  contract  Is  a  land  or  a 
maritime  contract.  Tbe  cliaracter  of  a  tort 
Is  determined  by  the  locality  of  the  act :  and 
consequently  the  fact  that  a  person  Is  In- 
Jnred  while  performing  a  maritime  contract 
does  not  necessarily  determine  the  character 
of  tbe  tor^  Swayne  &  Hoyt  r.  Barsch,  228 
Fed.  6S1«  fiOa  141  0.  G.  A.  337;  Thqmas  v. 


Lane,  Fed.  Cas.  No.  18,902,  2  Stunn.  1,  9;  A.t- 
lantlc  Transport  Co.  v.  Imbrovek,  234  U.  8. 
52,  69.  31  Sup.  Ct.  733.  58  li.  Ed.  1208.  61 
L.  B.  A.  (N.  S.)  1157 ;  Phlla.,  WU.  &  Bait  B. 
Oo.  V.  Phil.  &  Havre  de  Grace  Steam  Tow- 
boat  Co.,  23  How.  216,  16  h.  Ed.  433;  The 
Plymouth,  3  Wall.  20,  25,  18  L.  Bd.  126.  Ac- 
cording to  OkB  complaint,  a  portion  of  the 
lumber  piled  upon  tbe  wharf  was  suddenly 
shoved  forward,  striking  Rorvlk,  "by  reason 
of  which  he  was  knocked  off  tbe  said  whart 
receiving  therefrom  mortal  tnjurles,  f^m  the ' 
ejects  of  which  he  died."  The  first  further 
and  separate  defense  found  In  defendants* 
answer  Is  framed  upon  the  theory  that  from 
some  caose  unknown  to  the  defendants  Bor- 
vik fell  from  the  wharf  "on  and  against  the 
side  of  said  steamship  Klamath,  and  from 
thence  onto  some  logs  and  timbers  In  the 
Willamette  river ;  that  all  of  the  Injuries  re- 
ceived by  the  said  decedent  were  received 
either  on  tbe  steamship  Klamath  while  the 
same  was  In  the  Willamette  river  or  were  re- 
ceived on  logs  and  timber  floating  In  said 
river;  that  the  said  Willamette  river  was  a 
navigable  river."  The  allegations  of  this  first 
further  and  separate  defense  are  denied  by 
the  reply.  The  uncontradicted  evidence  Is 
that  some  of  the  lumber  In  the  pile,  beside 
which  Borvik  was  standing,  was  suddenly 
shoved  forward  and  struck  him  and  knocked 
him  off  the  wharf.  The  evidence  further 
shows  that  Rorvlk's  back  was  broken.  There 
was  no  attempt  by  the  defendants  to  show 
that  the  broken  back  was  the  Immediate  re- 
sult of  striking  the  logs  In  the  river,  and  not 
the  Immediate  result  of  being  struck  by  the 
lumber  on  the  wharf.  Notwithstanding  the 
allegations  of  the  first  farther  and  separate 
defuse  the  defendants  aMMrentiy  abandoned 
any  attempt  to  Sustain  those  allegations  by 
any  evidence  offered  at  the  trial ;  and,  more- 
over, the  defendants  did  not  attmpt  In  tiieir 
original  brief  to  urge  the  first  further  and 
separate  defoise  as  a  reason  for  defeating 
the  claim  of  plaintiff.  Furthermore,  in  their 
p^tloa  for  a  rehearing  the  defoidants  aay: 

"It  1«  not  a  maritime  tort;  the  captain  re- 
ceived his  injury  whUe  on  the  land.  *  »  * 
Tbe  matter  was  not  discussed  in  any  of  the 
briefs,  nor  in  the  oral  arguments  aa  to  whetll'- 

er  or  not  it  was  a  maritime  tort" 

Thus  It  appears  not  only  that  we  cannot 
say  as  a  matter. of  law  that  the  tort  was  a 
maritime  rather  than  a  land  tort,  but  it  also 
appears  that  the  defendants  themselves  con- 
cede, and,  in<^eed.  Insistently  contend,  that  It 
was  a  land  tort ;  and  consequently  we  must 
agree  with  the  contention  of  the  defendants 
that  we  cannot  say  that  the  tort  was  a  mari- 
time tort.  From  this  conclusion  It  follows  as  a 
natural  sequence  that  there  was  nothing  In 
the  cbiiractor  and  nature  of  the  tort  to  pre- 
vent the  Workmen's  Compensation  Act  of 
California  (St.  1913.  p.. 279)  from  operating. 
By  Che  same  token  we  most  also  cmclude 
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that  tbere  was  nothing  In  the  cbaracter  or 
nature  of  the  tort  to  prevent  the  plalntltf 
from  InvoUns  our  Employers'  LlaUlity  Act 
or  to  deprive  the  trial  court  <tf  antbority  to 
award  damages,  unless  aome  reason,  other 
than  the  character  of  the  tort,  can  be  pointed 
out  See  The  Albion  (D.  C.)  123  Fed.  18»; 
The  Strabo,  98  Fed.  998,  89  C.  C.  A.  375.  In 
Short,  the  character  of  the  tort  does  not  ren- 
der the  California  Compensation  Act  Inoper- 
.  atlv^  nor  does  it  prevent  the  euforcem^t  of 
our  Employers*  Liability  Act 

The  second  point  urged  by  the  defoidanta 
Involva  the  contention  tliat  the  award  made 
under  the  provlaloiu  oi  the  Workmen's  Com- 
pensation Insnrauce  and  Safety  Act  of  Cal- 
ifornia precludes  the  plaintiff  'from  prosecut- 
ing or  maintaining  this  action.  It  will  be  re- 
called that  Oapt  Borvlk;  the  husband  of  the 
plaintlfl^  was  Injured  on  Angnst  3,  1816,  and 
died  five  days  afterwards,  on  August  8th. 
The  plaintiff,  on  October  27,  1916,  presented 
to  the  Industrial  Accident  Commission  of 
California  her  claim  for  compensation  under 
the  Workmen's  Compensation  Act  of  that 
state.  The  Klamath  Steamsh^  Company, 
B<urvlk*8  employer,  answered  and  denied  ttie 
dalm  made  by  i^alntlff.  Subseauently,  on 
December  19.  1916,  the  steamship  oompany 
amended  Its  answer.  Afterwards,  on  Janu- 
ary 19, 1917.  a  hearing  was  had  and  an  award 
of  $5,000  was  made  to  the  plaintiff  by  the 
California  Industrial  Accident  Commlsslon- 
The  steamship  company  was  not  satisfied 
with  the  award,  and  by  writ  of  certiorari 
carried  the  controversy  to  the  Supreme  Court 
of  Galifomia,  where  on  March  19,  1918,  the 
award  was  affirmed ;  and  on  April  17, 1918,  a 
petition  for  a  rehearing  was  denied.  177  CaL 
767,  177  Pac.  818.  There  is  nothing  in  the 
record  informing  us  of  the  date  when  the  in- 
stant action  was  commenced,  althooi^  Udoes 
appear  that  the  second  amended  complaint 
upon  which  the  cause  was  tried  was  filed  on 
January  7,  1918;  and  hence  the  California 
proceeding  had  not  yet  terminated  whm  the 
Oregon  action  was  begun.  It  does  not  ap* 
pear  from  the  record  that  there  has  ever 
been  a  remittitur  fnnn  tbe  Snprone  Court 
ot  GaUfomla.  Fw  aught  that  appears  from 
the  record,  the  litigation  may  be  stlU  pend- 
ing; and,  indeed,  it  Is  asserted  by  the  plain- 
tiff In  her  helet.  In  answer  to  the  petition  for 
a  rehearing  tbat  **Qib'  matt«>  still  pends  in 
the  appellate  courts,  a  writ  of  certiorari  to 
tbe  Supreme  Court  of  the  United  States  hav^ 
ing  been  applied  for."  At  any  rate  it  af- 
firmatively appears  from  the  uncontradicted 
testimony  of  the  plaintiff  that  the  Califor- 
nia proceeding  has  been  sufficiently  stayed  to 
prevent  her  from  obtaining  any  money.  No 
payments  have  been  made  to  her,  for  thus 
far  she  has  not  been  able  to  compel  any  pay- 
ment; and,  moreover,  the  defendants  have 
made  no  attempt  to  show  that  the  award 
made  by  tha  California  Industrial  Acddait 


Commission  is  final  so  that  It  Is  even  now  m- 
forceable. 

The  defendants  make  two  contentions  in 
respect  of  the  effect  of  the  award.  On  the 
one  hand,  the  defendants  claim  that  they 
were  entitled  to  an  abatement  of  the  Oregon 
action  until  the  determination  of  the  Califor- 
nia proceeding;  and,  on  tbe  other  hand,  they 
ai^e  that  the  California  award  at  all  times 
operated  as  an  absolute  bar  to  the  subse- 
quent Oregon  action.  The  status  of  the  Cal- 
ifornia award,  howevOT,  cannot  affect  the 
Judgment  rendered  in  the  Oregon  acUon,  for 
In  our  view  the  result  la  the  same  whether 
we  treat  the  reccnd  as  a  proceeding  wUdt  Is 
still  pending  or  as  an  enforceable  finality. 

[4,  8]  We  may  assnme  for  tbe  purposes  of 
this  dlscnsslon  that  tbe  proceeding  begun  be- 
fore the  OaUfomia  Industrial  Acddoit  Com- 
mission was  "an  action"  within  the  meaning 
of  that  term  as  used  in  the  law  ot  abate- 
meait;  and.  notwithstanding  the  fiict  that  all 
o^  the  elements  usually  reqidred  to  conatl- 
tuto  "a  prior  action  pmdlng"  were  not  pre^ 
entt  we  may  turttter  assume  tiiat  there  was 
sndi  an  identity  of  parties,  Issues,  causes  of 
action,  and  relief  sought  and  obtalnaUe  as 
fully  come  within  the  embrace  of  tbe  rules 
governing  tbe  abatemoit  of  actions;  and 
ev^  then,  after  assuming  tbe  ezlst^ice  of 
all  sudi  required  dements,  it  cannot  be  said 
that  the  trial  court  eneA  In  refusing  to  sus- 
pend the  domestic  action  until  the  final  de- 
termination ot  the  fbrtign  proceeding.  Ttie 
pendente  of  the  prior  action  In  another  state 
does  not  oititle  a  parly  as  a  matter  of  rlg^t 
to  an  abatement  of  the  second  or  domesUe 
action,  alOiougfa  the  court  may  in  ite  diatm- 
tion  postpone  the  second  action  untU  stbec  a 
decision  of  the  first  action.  Beneke  t.  Tott- 
er, 90  Or.  230,  23S^  176  Pac  183.  Eventfaough 
we  were  called  upon  to  determine  whether 
the  trial  court  ruled  properly.  inst«id  of  be>' 
Ing  required,  as  we  are,  only  to  decide  wheth- 
er there  was  an  abnSe  of  legal  discretion,  our 
view  would  be  tlut  tbe  trial  court  was  Justl- 
fled  In  Its  refusal  to  suspend  the  domestic  a(S 
Uon  and  properly  permitted  the  trial  to  pro- 
ceed. Obviously  the  record  famishes  no  flute 
whatever  upon  whidi  to  base  any  claim  ttiat 
the  trial  Judge  abased  his  discretion  in  re> 
fusing  to  sn^pend  the  Oregon  action.  Al- 
though we  have  thus  far  assnmed  for  the 
purposes  of  tbe  discusslcm  tbat  all  of  the  ele- 
ments usually  required  to  constitute  an  ac- 
tion pending  were  present,  it  Is  manifest  that 
the  relief  sought  and  obtelnable  In  the  Cal- 
ifornia proceeding  is  only  partial,  while  the 
relief  sought  and  obtalnaUe  in  the  domestic 
action  is  full  and  complete.  In  the  Callfoiv 
nla  proceeding  $5,000  Is  the  limit  of  recovery, 
but  in  the  Or^on  action  there  Is  no  arbi- 
trary limit  fixed  by  statute.  1  O.  J.  72. 
,  Section  31  of  the  (^lifomia  Compensation 
Act  in  substance  declares  that  the  making  of 
a  lawful  claim  against  an  employer  for  com- 
pensation shall  operate  as  an  assignment  of 
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any  rii^t  of  acUon  the  employfi  may  taave 
agaliut  a  tblrd  pemm,  and  the  employer  Is 
snbrogated  to  the  li^t  of  the  enqtloyft 
and  tbe  onployer  nu^  imforce  In  hU  own 
name  Qie  legal  liability  of  the  third  p«<- 
son ;  bat  the  atatnte  also  provides  tiutt  any 
amonnt  collected  by  the  employer  In  excess 
of  the  amount;  paid  by  the  employer,  or  for 
which  he  is  liable,  shall  be  held  by  him  for 
the  ben^t  of  the  Injured  employ^  "or  other 
person  entitled."  The  defendants  argue  that, 
by  force  of  the  GalifonUa  statute,  any  right 
of  acdon  tliat  Urs.  Borrlk  may  have  had 
against  the  lumber  company  was  automati- 
cally assigned  to  the  steamship  company,  the 
employer  of  the  decedent,  when  she  filed  her 
claim  against  the  steamship  company.  The 
plalntitE  counters  by  arguing  that  the  right 
of  action  conferred  upon  her  by  our  Employ- 
en^  liability  Act  would  not  surrive  her 
deatli,  and  hoice  Is  not  assignable  under  the 
laws  of  this  state,  and,  that,  since  a  foreign 
statute  conflicting  with  the  policy  of  our 
laws  will  not  be  enforced  here,  the  Califor^ 
nla  statute  did  not  effect  an  assignment. 

[•->]  Survivorship  is  the  test  of  assigna- 
bility. Any  claim  which  affects  the  estate  of 
a  party,  although  arising  out  of  tort,  may  be 
assigned ;  bat  the  rule  is  otherwise  where  It 
arises  out  of  an  injury  to  the  person.  An 
assignment  of  a  mere  litigious  rl^t  is  in- 
valid; but  an  assignment  of  property  Is  val 
id,  although  that  property  may  be  Incapable 
of  being  recovered  without  litigation.  Stated 
broadly^  nothing  Is  asrtgnable  whlcdi  does  not 
directly  or  indirectly  Involve  the  right  of 
property  except  where  otherwise  provided  by 
statute:  Bights  given  by  statute  for  the  re- 
dress of  personal  wrongs  are  generally  not 
aasU^aUe.  Dahms  v.  Sears,  13  Or.  47,  58, 
U  Pac.  8»l;  Mitchell  v.  Taylor,  27  Or.  377, 
381,  41  Pac.  119 ;  Sperry  t.  Stennlck,  64  Or. 
9^  129  Fac  130;  Cooper  t.  Hlllsboro  Oarden 
Tracts,  78  Or.  74,  80, 16^  Pac.  488,  Ann.  Cas. 
IfilTE,  840;  Uumford  v.  Wright,  12  Colo.  App. 
214,  66  Fac  744;  D^wsott  v.  Great  North- 
em,  etc,  B.  Co.,  1  K.  B.  200^  271 ;  WeUer  v. 
Jersey  City,  etc.,  St  B.  Co.,  68  N.  S.  Vki.  059, 
61  AtL  459,  6  Ann.  Cas.  4^;  5  0.  7.  8S6; 
4  Cyc.  26.  It  has  already  been  determined 
in  this  Jurisdiction  that  a  right  of  action  con- 
fened  ypon  a  vldow  by  our  Employers'  Lla- 
blU^  Act  is  a  personal  right  which  dies  wlQi 
ha;  and  taeuoe,  under  the  general  ruteii  such 
a  li^t  la  n<^  assignable.  Wilcox  v.  Warrot 
CoDStractlon  Co.,  99  Or.  126^  143. 186  Pac.  IS. 
It  has  been  held  tn  other  jurisdictions  that 
a  cause  of  action  for  injuries  resulting  In 
deathf  nnder  a  statute  ctmferrlng  muSi  ti^t 
npoo  ft  partScnlai  bmeficiary,  Is  not  assign- 
able. Marsh  Western  Mew  Xork,  eta,  B. 
Co.,  204  Pa.  229,  S3  Att.  lOOl;  Southern  Pa- 
dfle  Oo.  T.  Wlntixi,  27  Tex.  Civ.  Ai^  508;  66 
8.  W.  477 ;  Texas,  etc,  B.  Ca  t.  Showalter,  8 
Winson  OlT.  Oas.  Ot.  App.  i  69. 
£lt]  If  there  were  no  factors  to  be  consld- 


ered  except  the  language  of  the  CalUomla 
statute  and  the  general  rule  which  In  this 
state  serves  as  tiie  test  of  assignability,  the 
^alntlfC  might  well  claim  that  the  assign- 
ment declared  by  the  California  statute 
would  not  be  enforced  in  this  state,  for  the 
reastm  that  -It  is  contrary  to  the  policy  of 
oar  laws.  However,  there  is  another  factw 
whldi  must  enter  Into  the  calculation.  Our 
Workmen's  CompensatioD  Act  contains  a  sec* 
tion  which  provides  that,  where  an  employ^, 
or.  In  case  of  dea^,  his  dependent,  elects  to 
take  under  the  Compensation  Act  for  an  in- 
jury done  by  "another  not  in  the  same  em- 
ploy," the  cause  of  action  "against  such  other 
vball  be  assigned  to  the  state  for  the  benefit 
of  the  accident  fund."  Section  6616,  Or.  L. 
Although  there  are  material  dlCCerencea  be- 
tween section  6616  of  our  statute  and  sec- 
tion 31  of  the  California  act,  we  may  never^ 
thelesa  assume,  without  deciding,  that  they 
are  substantially  the  same;  and  we  may  fur- 
ther assume,  without  dedding,  that  because 
of  the  assifljiment  required  by  section  6616 
of  our  statute,  it  Is  the  present  policy  of  our 
law  to  enforce  assignments  made  under  for- 
eign statutes  similar  to  ours,  and  that  there- 
fore the  assignment  effected  by  the  Califor- 
nia statute  wtU  be  enfcwced  In  this  jurisdic- 
tion, even  ttiough  it  be  further  assumed  that 
the  ri^t  of  action  «dsts  <mly  by  force  of 
our  statute,  and  that  tbwe  would  be  no  right 
of  action  at  all  in  the  absence  of  oar  Em- 
ployerfi^  Uabllity  Act  We  have  made  the 
numerous  asaumptitms  previously  mentioned 
in  order  that  the  ctmtentions  made  by  the 
dsfraidants  may  be  conald«%d  In  a  light  most 
favorable  to  them.  Although  under  the  Cal- 
ifornia act  the  employer  is  ena'bled  to  sue  In 
his  own  name,  nevertheless,  assuming  tliat 
the  stesmshlp  company  became  an  owner  of 
the  right  of  action  against  the  lumber  com- 
pany, the  steamship  company  became  such 
owner  <mly  to  the  extent  of  $5,000 ;  and  the 
balance  of  such  right,  which  has  since  been 
proved  to  be  worth  $7,600,  in  truth  continued 
to  be  owned  by  Mrs.  Borvlk.  It  will  be  r» 
memberad  that  Mrs.  Borvik  obtained  a  juAf^ 
m&nt  for  !$12,500  against  the  defendants. 
She  ^tlier  owns  all  of  that  Judgment  or  a 
part  qC  and  If  she  only  owns  a  part  of  it, 
her  part  amounts  to  $7^S0O.  It  is  true  that 
file  Gallfbmla  statute  provides  that  the  em- 
pilfer  may  soe  in  his  own  name,  bat  it  la 
also  true  that  the  statute  does  not  declare 
that  tlhs  employft  or  his  dependent  cannot  b^ 
eome  a  party,  ^nie.  right  ot  action  was  an 
entirety  and  could  not  be  divided,  without 
the  consent  ot  the  lumber  company,  so  as  to 
enable  the  steamship  company  to  sue  for  Its 
prartkA  in  me  action,  and  Mrs.  Iftorvlk  to  sue 
for  the  balance  in  another  action.  Since  the 
right  of  action  is  an  entlr^,  but  Is  fn  truth 
owned  1^  two  persons,  and  bot)i  persons  are 
necessary  parties,  then  under  the  rule  which 
forsawly  prevailed  In  tills  Jurisdiction  both 
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owners  would  be  repaired  to  Join  as  plaln- 
ttffa.  with  tbe  reBDlt  that,  If  one  owner  re- 
fused to  appear  as  a  party  plalnttff,  the  oth- 
er owner  would  be  powerless  to  iwroceed  In 
an  action  at  law.  '  Home  Mutual  Ins.  Co.  t. 
Oregon.  B.  &  N.  Oa,  20  Or.  568,  26  Paa  8ST, 
2S  Am.  St  Eep.  ISI;  State  Ins.  Co.  t.  Oregon 
ft.  &  N.  Co..  20  Or.  663.  26  Pac  888.  See^ 
aUn,  rireman'a  Ins.  Co.  t.  Oreg<m  By.  Oo.,  46 
Or.  S8.  76  Pac.  1075,  07  li.  B.  A.  161.  2  Ann. 
Caa.  360.  The  rule  was  snbseqoently  (Rang- 
ed, however,  so  that  now  in  actlona  at  law  as 
well  as  In  suits  In  eqntty  one  ownw  desir- 
ing to  sue  may,  In  case  of  the  refusal  of  tlie 
other  to  Join  as  a  plaintiff,  make  tbe  other 
owner  a  party  defmdant,  and  thus  enforce 
tbe  single  right  owned  the  two  pearsons. 
WUUnms  T.  Paclflc  Surety  Co.,  66  Or.  161, 
ISO,  127  Pac.  146, 181  Pac.  1021, 132  Pa&  90», 
and  1S8  Pac  1186.  See,  also^  Thomas  t. 
rniruston,  87  Or.  650,  666,  171  Pac.  4&ii 
Northwest  Door  Co.  t.  Lewis  InT.  C&,  82  Or. 
186.  190,  183,  198,  180  P«C  496. 

[11]  In  the  Instant  caae  it  la  t^r  that  the 
steamship  company  was  sot  tlu  sole  owner 
at  the  rl^t  of  action,  altbougji  it  may  have 
been  and  may  still  be  the  owner  of  a  part 
of  it  It  is  likewise  clear  that  Mrs.  Borvik 
owned  eltber  the  whole  <tf  the  daim  ot  the 
remaining  portl<m  of  it,  and  because  of  such 
ownership  she  had  an  mforoeable  interest 
Ovaholt  T.  Diets,  48  Or.  194>  188,  72  Pac. 
686;  Gnham  t.  liight,  4  Gal.  App.  400,  88 
Pac.  878.  Th«re  was  a  single  dalm  owned  by 
two  persons.  One  of  the  owners  brought  this 
action  oa  this  single  claim  without  making 
the  othw  owner  a  party,  although  the  de- 
Csndants  could,  by  proper  objections,  hsTO 
compelled  the  plaintiff  to  make  the  steamship 
company  a  party  to  the  litigation.  Ibe  de-; 
fendants  did  not  object  to  the  omission,  not- 
wltJistanding  they  had  ample  opportunity  to 
do  so;  and  because  the  defendants  did  not 
object  they  waived  the  defect  Thoxnpeon  t. 
Hibba,  45  Or.  141,  147,  76  Pac  778;  Burg- 
graf  V.  Brooha,  74  Or.  381,  385, 146  Pao.  639; 
Sdmltz  V.  Selberg.  80  Or.  668,  677,  167  Pac. 
U14;  Ovei-holt  v.  Diet*,  48  Or.  194,  196,  72 
Pac.  696. 

[12]  We  in&y  assume  for  the  purposes  ot 
tbe 'discussion  that  the  plaintiff  cannot  have 
two  satisfactions,  one  In  California  and  an- 
other in  Oreg<Hit  and  hence  a  satisfaction 
of  the  Oregon  Judgment  would  oi>erate  as  a 
satisfaction  of  the  CaUfomla  award.  Thus 
far,  however,  neither  Hi^  award  nor  the  Judg- 
ment has  been  satisfied.  In  effect,  the  steamo 
ship  company  has  per^stently  denied  that  It 
owned  any  Interest  in  the  rl^ht  of  action 
against  the  lumber  company,  for  the  ateam- 
dilp  c<Hnpany  has  from  the  very  beginning 
contested  tbe  dalm  for  compensation  made 
by  Mrs.  Bctfrik  and  thus  denied  that  her 
claim  was  a  lawful  (m&  M<Mreover,  the 
steamBhlp  cortpany  has  by  a  formal  written 


assignment  at  least  attempted  to  tranafer 
any  interest  it  may  have  bad  to  Mrs.  Bm^ 
vlk ;  and  hence,  even  thon^  It  be  aosomed 
that  this  attempted  assignment  is  wlthont 
legoX  efficacy,  it  Is  plain  that^  In  view  «C  all 
the  drcumstancea  shown  by  the  record,  the 
steamship'  company  cannot  ^xing  another  ac- 
tion against  tbe  lumber  company  and  prooe- 
cnto  it  to  a  Judgment  for  damages,  Mwe- 
orer,  the  plaintiff  testified  as  fallows: 

T  signed  a  pqyer  say^  tliat  from  what  I 
won  in  this  salt  I  would  rehnlnirae  them  (the 
steamship  company)  ba  any  amonnt  tbey 

might  be  paid,  or  tlut  I  mi^t  win  in  the  courts 

there,  which  I  havm't  won  so  far." 

We  adhere  to  the  conclusion  reached  In  onr 
original  opinion;  and  it  follows  that  the 
Judgm^t  from  which  the  defendants  bare 
appealed  must  be  affirmed. 


STATE  V.  SWANK. 

(Supreme  Court  of  Oregon.    Jan.  25,  1821.) 

1.  Ittdletnent  and  laformatloa  «a»3&— I sdlet- 
onsV  aamied  "State  of  OMfoat"  keM 
oieat 

'mmt  indicbnflBt  was  entitled  "State  ofX^- 
gon  T.  J.  S.i"  Instead  of  "The  State  of  Ore- 
gon." as  provided  tv  Or.  L.  |  1438t  MA  not 
to  render  it  defective^  In  view  of  section  1486. 

2.  Crimlaal  taw  ^1044— Objeetloas  to  algaa- 
tare  te  aart  Mortemeat  on  isdietaMat  aet 
avallablfti  in  abstaoe  of  Hetlon  to  qsath. 

Objections  to  the  signature  to  and  Indorse- 
ment ot  an  indictment  are  not  availaUe  on  ap- 
peal, in  absence  of  motion  in  lower  court  to 
quash  indictmeDt,  under  Or.  li.  {  1468. 

3.  Forgery  <^26— ladiotment  held  suffloieat. 

Indictment  cbargins  that  defendant  forged 
note  with  intent  to  defraud,  without  stating 
how,  in  what  manner,  or  wherein  the  note  .was 
forged,  held  sufllclent,  under  Or.  L.  p.  18^ 
form  IS. 

4.  Criminal  law  ^371(12}— Defendaafs  pre- 
vious efforts  to  defraud  laadowasr  admissi- 
ble In  prosecution  for  forgery. 

In  prosecution  for  forgery  note,  under 
Or.  h.  S  1996.  delivered  to  owner  of  land  dur- 
ing consummation  of  land  exdiange  transaction 
effected  by  defendant,  testimony  as  to  prevloas 
transactions  between  defendant  and  suCh  owner, 
during  which  defendant  bed  made  an  attempt 
to  defraud  tbe  owner,  held  admisiible  as  part 
of  the  connected  and  continuous  trafisaction 
to  show  defendant's  motive  in  deUvedng  the 
forged  note  to  such  owner. 

5.  criminal  law  «»t  I2(l)— Forgeiy  oosiMltted 
In  eoanty  In  which  note  was  forged,  and  let 
county  In  which  It  was  delivered. 

Forgery  of  oote,  under  Or.  L.  {  1997,  was 
committed  In  the  county  in  which  defendant 
signed  fictitious  name  thereto  and  dep<»ited  it 
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in  the  post  office,  tbougb  note  vas  delivered  to 
defrauded  person  in  other  cotmtrr  the  dellveir 
of  the  note  coQstitutliig  a  «epa«ate  vad  distinct 
crime  of  utterinf,  pnblishins,  or  passing  a 
forged  instmtaent  u  trae  and  genaine  nnder 
section  1998. 

6.  Criminal  law  «=9ll2(l)~Crlma  sf  utterlag 
forged  inatrumeat  wmmitted  lo  ooan^  la 
which  iaatninaat  la  hga<l«d  to  defraudad  perx 
aoa. 

Where  forged  instrument  is  nuuled  in  one 
county  and  received  in  another,  the  venue  of 
the  otCenBC  of  Ottering  the  forged  instrtament, 
under  Or.  L.  {  1998,  ia  fai  tiie  latter  coonty. 

7.  Forgary  ^=»44(/3)— EvMakoe  haM  to  aw- 
taia  caavlatlaa. 

In  prosecution  for  forgery  of  note  by  sign- 
ing fictitious  name  to  note  delivered  to  land- 
owner during  consummation  of  land  exchange 
transaction,  evidence  held  to  sustain  conviction. 

Department  2. 

Appeal  from  Clrcait  Court,  Multnomah 
Ootmty;  Robert  Tucker,  Jadge. 

J.  D.  Swanl£  was  convicted  of  forgery,  and 
he  appeals.  Affirmed. 

The  defendant  was  Indicted,  tried,  and 
omTlcted  of  forgery,  and  sentenced  tg  ttie 
penitentiary.  Olie  Indictment  is  entitled, 
"State  of  Oregon  J.  D.  Swank,  Defendant" 
and  is  tw  liolatlfm  of  section  1996.  L.  O.  L., 
and  charges: 

"The  said  J.  D.  Swank  on  the  ISIft  day  «f 
January,  A.  D.  1919,  in  eonn^  of  Mnlfi- 
nomah  and  atate  of  Oregon  then  and  them 
bdnSt  did  then  and  there  tmlawfnlly,  fdoniooa- 
ly  and  falsely,  with  intent  to  injure  and  defraud, 
make,  forge  and  counterfeit  a  certain  promis- 
sory note  for  the  payment  of  money,  which 
said  false,  forged  and  counterfeit  note  is,  in 
words  and  figures,  as  follows; 
"  '$75.00.       PortUuid,  Oregon,  Jan.  18, 1919. 

"  'Eleven  months  after  date  I  promise  to 
pay  to  the  order  of  Archie  L.  Stephens  seventy- 
five  976.00  dollars.  In  case  of  salt  I  agrte  to 
pay  attorney  fees  and  eesta,  payahle  at  TatI, 
Oregon. 

"  'Taloe  received. 

-■No.   .  I>iie  Dec  18th,  1919. 

"  'Frank  Barrow.' 
—contrary  to  the  atatntes." 

In  1918,  Archie  L.  Btei^ena,  then  a  resi- 
dent of  Taft,  Lincoln  comity,  Dr.,  waa  the 
owner  of  a  homesteed  of  160  acres  in  that 
county,  valued  at  nboot  $1,500,  and,  deMrIng 
to  sell  or  exchange  his  property.  Inserted  an 
advertisement  In  the  Portland  Oregonlan, 
in  response  to  which  the  defendant  wrote  him 
two  letters  from  Portland,  and  Stephens 
then  came  to  Portland  and  talked  the  matter 
over  with  defendant  In  his  office  In  the  Henry 
Building.  At  that  time  n^tthlns:  more  was 
done,  and  Stephens  returned  to  his  home  at 
Taft,  after  which  the  defendant  wrote  him 
another  letter,  in  which  he  offered  to  ex- 
change 3  acres,  all  in  cultivation,  In  Lane 
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county,  for  the  homestead.  Mrs.  Stephens 
then  went  to  Portland,  and  after  another  talk 
with  defendant  in  his  office  the  trade  was 
made,  and  he  prepared  two  deeds  for  the 
homestead,  eadi  for  80  acres,  in  which  the 
name  of  the  grantee  was  left  blank.  Under 
false  representations  as  to  the  Lane  county 
acreage  Mrs.  Stephen^  signed  the  deeds,  not 
only  for  bersdf,  but,  as  slie  testlfled: 

'^e  told  me  to  sign  my  hasband'a  name  aa 
near  like  my  hnslwnd's  writing  as  I  remem- 
bered it,  BO  as  to  avoid  any  teehnicalitiee  of 
the  law  in  case  anything  should  come  up 

against  it" 

The  deeds  were  never  acknowledged  by 
Mrs.  Stephens,  but  they  were  delivered  to 
the  defendant,  and  she  then  received  a  deed 
purporting  to  have  been  executed  by  one 
Arthur  King  to  the  3  acres  of  land  in  Lane 
county.  At  the  same  time  she  executed  a 
note  to  Bva  Swank  for  $25  as  a  commission. 
After  returning  home,  an  Investigation  of 
the  Lane  county  acreage  was  made,  and  it 
was  foand  to  be  worthless,  and  Mr.  Stephens 
wrote  the  defendant  that  he  would  be  held 
accountable  for  the  fraud.  As  a  result  of 
farther  correspondence,  it  was  agreed  that 
the  deed  for  the  Lane  county  land  should  be 
returned,  and  that  the  defendant  would  send 
a  deed  to  6  acres  of  land  in  Hood  River,  a 
note  for  $75,  and  cancel  the  note  for  the 
$25  commission.  Mr.  Stephens  noCiSed  ther 
defendant  that  he  would  accept  this  proposi- 
tion, and  returned  the  deed  for  the  3  acres. 
In  a  few  days  he  received  through  the  mall 
at  Taft  a  letter,  signed  by  the  defendant,  and 
what  purported  to  be  a  deed  to,  6  acres  of 
land  in  Hood  River,  signed  by  Charles  J. 
ityera  and  Frieda  Myers,  the  note  for  $25 
commission,  together  with  the  note  of  Frank 
Burrow  for  $76,  described  in  the  Indictment. 
Mr.  and  Mrs.  Stephens  never  had  any  knowl- 
edge or  .information  concerning  any  of  the 
above-named  persons  except  the  defendant. 
■  The  state  introduced  evidence  at  the  trial 
tending  to  show  that  Prank  Burrow,  the  al- 
leged maker  of  the  note  for  $75,  was  a  fic- 
titious person;  that,  it  was  a  forgery,  and 
had  been  prepared  by  the  same  person  on  the 
same  typewriter  as  the  note  for  $25  commis- 
sion, which  was  prepared  and  typewritten  by 
the  defendant  In  his  office  In  Portland.  No 
motion,  pleading,  or  demurrer  was  directed 
to  or  flled  against  the  Indictment,  and  the 
defpndnnt  did  not  offer  any  evidence  at  the 
trial.  When  the  state  rested,  the  defendant 
moved  the  court  for  a  directed  verdict.  After 
the  jury  had  returned  a  verdict  of  guilty  as 
charged,  the  defendant  moved  to  set  It  aside. 
Both  of  these  motions  were  overruled. 

From  the  conviction  and  sentence  the  de- 
fond.iut  appeals,  assigning  as  error  that  the 
Indictment  does  not  conform  to  the  statute 
in  the  title,  "signing  and  indorsement,"  and 
that  It  does  not  state  facts  sufficient  to  con- 
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stitute  a  crime ;  ttiat  there  was  error  In  ad- 
mitting evidence  of  the  land  transactions  by 
the  defraidant  with  the  St^ihenses  and  others. 
In  the  receipt  of  certain  letters  and  docu- 
ments u  exhibits,  in  the  admission  of  the  evi- 
dence of  Wood  as  a  handwriting  expert,  tn 
the  failure  to '  direct  the  jury  to  return  a 
Terdiet  of  not  guilty,  In  the  trial  of  Hie  case 
in  Multnomah  county,  and  in  the  refusal 
to  dismiss  for  want  of  Jurisdiction.  There 
are  no  ^captions  to  the  giving  or  refusal 
of  instructioDa. 

John  A.  Jeffrey,  of  Portland  (Fred  W. 
Bronn,  of  Portland,  <hi  the  brief),  for  appel- 
lant 

E.  F.  Bernard,  Deputy  DIst.  Atty.,  of  Port- 
land (Walter  H.  Evans,  Dist  Atty^  of  Fort- 
land,  on  the  brief),  for  the  State. 

JOHNS,  J.  .(after  stating  Oie  fttds  as 
above).  [1]  It  Is  objected  that  the  Indict- 
ment is  entitled  "State  of  Oregon,"  instead 
of  ■TFhe  State  of  Oregon,"  as  section  1^ 
Or.  Lb,  provides.  In  emh  a  matter  it  is  bet- 
ter and  safer  pleading  to  tedmlcally  follow 
the  statute,  but  here  the  objection  is  one  of 
form  and  not  of  substance.  To  the  average 
person  there  Is  no  difference  in  the  meaning 
of  the  words  "The  State  of  Oregon"  and 
"State  of  Oregon."  Both  expressions  convey 
the  same  meaning.  Section  14SB,  Or.  L.,  en- 
'acts  that: 

"AH  the  forms  of  pleading  in  criminal  actions 
heretofore  existing  are  abolished;  and  here- 
after, the  forms  of  pleading,  and  the  rales 
by  which  the  snffldency  of  pleadings  is  to  be 
determined^  are  those  prescribed  by  tliis  Code." 

In  State  t.  Doogherty,  4  Or.  200,  208.  this 
court  says: 

"It  deariy  appears  to  have  been  the  purpose 
of  oar  Legislature  to  idmplify  the  old  com- 
mon-law system  of  criminal  Jariq>mdeace,  by 
divesting  it  of  many  of  its  technical  reqoire- 
ments,  such  as  do  not  appear  to  affect  the  sub- 
stantial li^ts  of  the  accused."  . 

[2]  There  is  no  merit  in  the  objection.  It 
Is  claimed  that  the  -  indictment  should  "be 
signed  by  the  district  attorney  and  Indorsed 
on  Its  face  'a  true  bill' "  by  the  foreman, 
"and  not  merely  on  the  outside,  which  is  no 
part  of  the  indictment."  An  Indictment  sign- 
ed by  the  district  attorney  through  a  deputy 
was  sustained  in  State  v.  Guglielmo,  46  Or. 
250,  79  Pac.  577|  80  Pac.  103,  69  K  R.  A.  466, 
7  Ann.  Cas.  976.  There,  before  the  arraign- 
ment, a  motion  was  filed  to  quash  the  In- 
dictment, for  the  reason  tliat  It  had  been  pre- 
pared and  filed  by  a  deputy  district  attorney. 
It  was  held  that  courts  would  take  Judicial 
notice  of  the  appointment  and  scope  of  au- 
thority of  their  officers,  Including  deputies, 
and  that  a  motion  to  set  aside  an  indictment 
upon  the  ground  that  it  was  not  found,  in- 
dorsed, or  presented  as  required  by  law  was 
insufficient  to  challenge  the  appointment  of 


the  deputy  district  attorney  who  prepared 
and  filed  tbe  lnfonnatl<m.  In  the  instant 
case  no  motion  of  any  kind  was  ever  filed. 

Section  1466,  Or.  L.,  enacts: 

"If  the  defendant  do  not  require  time,  as 
provided  in  the  last  section,  or  if  be  do,  then 
on  the  next  day,  or  at  such  further  day  as  the 
court  may  have  allowed  him,  he  may,  la  answer 
to  the  arrfdgnment,  either  move  the  court  to 
set  aside  the  indictment,  or  he  may  demur  or 
plead  thereto." 

(Construing  this  section.  State  v.  Smith, 
Sa  Or.  4S3,  55  Pac.  534,  holds: 

"Where  the  defendant  has  resorted  to  the 
demurrer,  without  filing  his  motion  to  set  aside 
within  the  time  allowed  by  tbe  court  to  answer 
the  indictment,  be  is  thereafter  precluded  from 
taking  tbe  objection  for  which  the  motion  is 
otherwise  appropriate.  This  seems  to  be  a 
plain  rule  of  the  statute,  and  we  are  not  at 
liberty  to  depart  from  it  until  the  Legislature 
has  prescribed  another." 

Section  1468  has  never  been  dianged  and 
remains  the  same  as  when  the  opiul<m  was 

written. 

[3]  The  defendant  contends  that  the  In- 
dictment does  not  state  facts  sufficient  to  con- 
stitute a  crime,  because  It  does  not  state  tbe 
reasons  or  manner  or  wherein  tbe  note  is 
forged.  It  is  true  that  the  Indictment  does 
not  allege  how,  in  what  manner,  or  wherein 
the  note  was  forged;  but  the  note  is  copied 
in  full  in  the  indictment  Under  a  like  stat- 
ute that  identical  question  is  decided  In  Peo- 
ple V.  Hoyt,  145  App.  Dlv.  695,  130  N.  Y. 
Supp^  SOS,  608,  509.  which  was  for  the  for> 
gery  of  a  deed,  and  the  indictment  was 
drawn  in  the  same  manner  as  bwe,  a&d  it 
was  there  held  that : 

"The  verb  forge'  in  law  has  a  dearly  defined 
meaning.  •  «  «  The  act  constituting  the 
crime  in  the  present  case  is  the  forging  of  the 
deed  set  fortii  in  tbe  indictment— the  making 
of  the  false  instrument  with  intent  to  defraud. 
The  act  constituting  tbe  crime  is  therefore 
clearly  charged  by  simply  saying  that  the  de- 
fendant forged  the  deed  set  forth  with  intent 
to  defraud,  and  it  was  unnecessary  to  state  how 
such  forgery  was  committed,  whether  by  pen 
or  pencil  or  printiiv  or  by  fdsely  mak^  or 
counterfeiting  any  of  the  various  signatures,  or 
altering,  or  erasing,  or  obliterating,  or  piecing 
together  parts  of  genuine  Instruments.  *  *  * 
All  precedents  and  all  authorities  sustain  the 
proposition  that  the  particular  manner  in 
which  the  forgery  is  committed  need  not  be 
stated  in  an  indictment,  but  that  the  act  con- 
stituting the  crime  is  sufficiently  pleaded  by 
alleging  that  the  instrument  set  forth  was 
forged.  •  *  *  Our  conclusion  from  the  an- 
thoritiea  is  that  an  allegation  tiwt  an  accased 
feloniously  forged  an  instrument  prohibited  by 
tbe  statute  with  intent  to  defraud  is  a  snffi- 
deut  allegation  of  tbe  act  constituting  the 
crime.  Tbe  present  indictment  set  forth  that 
the  defendant  forged  a  deed,  and  the  law  sped- 
fies  that  the  forging  of  a  deed  as  an  entirety 
shall  constitute  the  crime  of  forgery  In  the 
first  degree." 
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III  State  T.  Ore^wood,  76  Minn.  2U,  78  N. 

W.  1042, 1U7,  77  Am.  St.  R^.  632,  it  Is  beld: 

"An  indictment  which  chargei  that  on  a  cer- 
tain day  and  at  a  certain  place  the  defendant, 
with  intent  to  defraud,  did  then  and  there 
fdradondy  forge  •  certain  promiBSory  note,  of 
the  tenor  followinr,.  and  then  seta  oat  in  tjio 
indictment  the  note  In  fall,  states  facta  suffl- 
dent  to  constitute  a  public  offense  In  plain 
and  concise  language,  and  sufficiently  informs 
the  defendant  of  the  nature  and  cause  of  the 
accnaation  afiUmst  him,  and  the  word  'forge,' 
as  nsad  in  said  indietmuit,  is  not  «  mere  l^^al 
condosion.'* 

AgB*ii,  In  tlie  instant  case  the  Indictment 
■nbstantlaUy  follows  form  No.  15,  1  Or.  L. 
p.  1S48,  "in  an  Indictment  for  forgery."  That 
form  does  not  provide  that  the  indictment 
sliftU  point  oat  or  specify  how  or  In  what 
manner  the  forgery  was  committed.  Ab 
drawn  it  la  mfitdent  to  charge  tlie  crime  of 
forgery. 

141  It  is  farther  contended  that  the  crime 
was  not  committed  In  Maltnomah  county  and 
flmt  evidence  of  previoas  transactions  be- 
tween the  defendant  and  Stephens  and  his 
wife  were  not  adml^ble,  and  that  their  ad- 
mission was  prejadldal.  In  response  to  his 
advertlsemeDt  In  the  Oregonlan  the  defend- 
ant wrote  a  letter  to  Mr.  Stephens,  which  was 
mailed  at  the  i>ost  office  at  Portland  and  de- 
livered at  Taft.  This  was  the  Inception  of 
matnal  dealings,  which  resulted  in  the  for- 
gery diarge  of  the  note  for  $75  against  the 
defendant  The  testimony  formed  connecting 
links  of  a  continuous  transaction,  which  re- 
lated to  and  explained  the  mntoal  dealings 
between  the  defendant  as  one  party  and 
Stephens  and  his  wife  as  the  other,  and 
whldi  led  to  and  explained  the  forging  and 
mailins  of  the  note.  Whoa  the  Lane  county 
fraud  was  detected  the  defendant  devised 
anotlier  scheme,  to  give  them  a  deed  for  a 
5-Bcre  tract  in  Hood  River,  In  whlcii  It  was 
agreed  that  defendant  would  surrender  his 
note  for  $25  commission,  and  deliver  another 
note  for  $75.  In  a  few  days  after  this  prop- 
o>ltl«k  was  accepted  the  defendant  mailed 
tbem  the  Myers  deed  for  the  Hood  River  fi- 
acre tract  and  the  note  (or  $25  commlaelon, 
and  the  note  for  $75  described  tn  the  In- 
dictment, all  in  the  same  letter. 

Evidence  of  previous  transactions  was  not 
admitted  for  the  purpose  of  showing  that  the 
defffldant  bad  committed  other  or  dlfTerent 
crimes,  bnt  as  tending  to  show  that  the  note 
for  $75  was  a  forgery.  Although  it  may  have 
influenced  the  Jury,  It  all  grew  out  of  and 
was  a  part  of  a  connected  and  continuous 
transaction,  which  the  state  had  a  right  to 
prove  tot  the  purpose  of  showing  a  motive 
for  the  defendant  to  commit  the  crime.  Such 
evidence  was  competent  to  explain  the  actions 
and  conduct  of  the  defendant,  and  to  show 
why  be  mailea  tlie  letter  containing  the  note 
for  $76. 

Tbe  venue  was  laid  in  Mnltnoinab  county. 
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Defendant  contends  that  the  forgery,  If  any, 
was  oomniitted  in  Lincoln  county.  The  state 
offered  evidence  toiding  to  show,  and  from 
which  the  Jury  could  find,  that  the  note 
described  in  tbe  indictment  was  prepared 
by  the  defmdant  on  bis  typewriter  in  bis 
oflBce  in  the  Henry  Bnlldli^  in  tbe  dty  of 
Portland,  and  that  Frank  Barrow  was  a  flc- 
tltloos  person;  that  the  defendant  signed 
the  name  of  ''Frank  Barrow"  to  the  note, 
and  deposited  It  in  tbe  post  office  of  ttie  dty 
of  Portland  addressed  to  Stephens  at  Taft, 
in  Lincoln  county,  Oregon,  who  received  It 
with  the  other  papers  In  the  ordinary  coarse 
of  mail;  and  that  tbe  not^  was  made  and  de- 
posited In  the  post  office  In  Portland  "with 
Intent  to  Injure  and  defraud." 

AsBomlng  such  facts  to  be  true,  was  the 
forgery  consummated  In  Multnomah  conntyY 
^e  defendant  relies  upon  and  dtes  19  Cyc. 
1391,  which  reads: 

"If  a  forgery  is  completed  in  one  county, 
defendant  may  be  prosecuted  In  that  county, 
and  it  is  immaterial  -where  the  first  step  may 
have  been  taken.  Jurisdiction  is  in  the  county 
in  which  deCendant  utters  a  forged  inatm- 
ment,  notwithstanding  he  may  have  forged 
the  instaniment  in  anouier  county,  and  where  an 
tnatrnment  Is  caused  to  be  set  In  dreulation 
abroad  with  intent  to  have  it  presented  where 
the  forger  resides,  he  can  be  convicted  of  ut- 
tering it  at  the  latter  place.  The  weight  of  au- 
thority is  to  the  effect  that  the  offense  is  not 
complete  until  the  instrument  comes  to  the 
bands  of  the  person  to  whom  it  is  sent  and 
that  the  proper  place  of  trial  is  the  county  to 
which  it  is  sent." 

The  same  rule  Is  stated  In  12  R.  0.  L.  153, 
which  reads  as  follows: 

"To  sustain  a  conviction  of  the  crime  of 
forgery,  as  in  other  crimes,  It  should  appear 
that  it  was  committed  In  the  county  where 
the  offense  is  laid;  bnt  according  to  the  weight 
of  authority  proof  of  this  fact  is  sufBdeatly 
made  out  to  entitle  the  state  to  go  to  the  jury, 
if  nothing  further  appears  than  that  tke  person 
charged  with  the  offense  Is  shown  to  have  ut- 
tered the  forged  Instrument  in  the  county 
where  tbe  indictment  is  found.  In  other  words, 
proof  that  the  forged  instrument  was  uttered 
by  the  forger  in  the  county  where  the  indict- 
mmt  was  found,  if  unanswered,  is  sufficient  to 
Busteia  the  verdict  of  a  Jury  that  tbe  crime 
was  there  committed.  So,  d^ositing  a  forged 
instrument  in  tiie  maU  directed  to  another 
county  makes  lAe  connty  where  tbe  Instrument 
was  received,  and  not  the  connty  In  wblch  it 
was  mailed,  tbe  place  of  offense  of  uttering  it, 
If  such  offense  Is  cunmhted.  A  statute  mak' 
ing  a  crime  committed  pertly  in  each  of  two 
counties  punishable  in  either  does  not  spply 
to  the  uttering  of  a  forged  instrument  by  mail- 
tng  it  from  one  county  to  another,  as  no  part 
of  tbe  offense  is  committed  In  the  former.'* 

Section  1997,  Or.  L.,  provides: 

"If  any  person  shall,  with  intent  to  injure 
or  defraud  any  one,  m^e,  alter,  forge,  or  fsonn- 
torfeit  any  bank  tdll,  promissory  luiu,  drafti 
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check,  or  oOier  evidence  of  debt,  •  •  *  snch 
pereon,  upon  coBTietion  thereof,  shall  be  pnn- 
hbed  in  the  manner  provided  in  section  1806.** 

SeeOon  1998,  Or.  L.  enacts: 

"If  anj  person  shall,  with  intent  to  injure  or 
defraud  any  obe,  buowlnglr  utter  or  publish, 
or  pass,  or  tender  in  payment  as  true  and 
genuine,  any  false,  altered,  forged,  or  coun- 
terfeited bill,  note,  draft,  cheek,  or  other  evi- 
dence of  debt  specified  in  sectioD  1997,  such 
person  upon  conviction  thereof*  abiJl  be  pon- 
ished  in  the  manner  provided  In  section  1996." 

It  will  thus  be  seen  that  under  our  stat- 
ute the  oomiDittlng  of  a  forgery,  and  the  n^ 
terlng,  publishing,  or  passing  of  a  forged 
InstrumeDt  as  tme  and  genuine,  are  separate 
and  distinct  crimes,  and  that  the  crime  of 
forgery  consists  in  the  making,  altering,  or 
forging  of  a  promissory  note  "with  Intent 
to  injure  or  defraud  any  one."  In  State  t. 
Wheeler,  20  Or.  192,  25  Pae.  394,  10  L.  B. 
A.  779.  23  Am.  St.  Rep.  119,  this  cottrt  held: 

"Jib»  execntim  of  a  i^omiMory  note  in  the 
name  of  fictitiouB  person,  or  under  an  assumed 
nam*,  with  intent  to  defraud.  Is  fargezr." 

After  quoting  several  definitions  of  the 
worA  "forgery,"  the  opinion  says: 

"That  the  essential  elements  of  the  *  *  * 
crime  are:  (1)  A  false  making  of  some  in- 
strument In  writing;  (2)  a  fraudulent  latent; 
(S)  an  instrument  apparently  capable  of  ef- 
fecting a  fraud." 

Tills  was  approved  in  State  v.  Ford,  89 
Or.  121, 172  Pac.  802.  In  2  Words  and  Phras- 
ee,  Sec-ond  Series,  614,  many  authorities  are 
dted  as  to  what  constituted  forgery,  and  Uiey 
all  lay  down  the  rule,  in  substance,  ttiat-the 
essential  Jngredlente  of  the  crime  are  the 
mft'^'ng  of  some  false  instrument,  or  a  fraud- 
ulent Intent  and  liability  to  injure  anotber 
If  the  writing  la  g^uine.  2  Wharton  (lltb 
Ed.)  1868.  says: 

"The  offenae  Is  consummated  the  making 
of  a  false  document,  tm  vhldi  suit  might  be 
brought,  with  intent  to  defraud,  without  any 
uttering"— dting  numerous  authorities. 

State  T.  Blodgett,  143  Iowa,  678, 121  N.  W. 
<t89,  21  Ann.  Gas.  2S1,  lays  down  the  rule  tliat 
forgery  and  the  uttering  of  a  forged  Instru- 
ment  are  distinct  offenses,  and  that  the  crime 
of  forgery  Is  not  a  degree  of  the  crime  of  ut- 
tering, nor  is  It  necessarily  included  therein. 
Fraudulent  Intent  In  the  making  of  a  forged 
Instrument  is  essential  to  the  crime  of  for- 
gery, tbongfa  It  Is  not  necessary  to  prove  it  to 
establish  the  crime  of  uttering.  It  also  holds 
tbat: 

"An  acquittal  of  the  crime  of  uttering  a  forg- 
ed instrument  is  cot  a  bar  to  prosecution  for 
forging  the  same  instrument." 

[S«  I]  There  it  testimony  from  uhlvh  the 
jury  could  find  that  Fnnk  Burrow  was  a 
tictltkras  person,  and  that  the  defendant  sign- 


ed the  name  of  "Frank  Bnnvw**  to  flw  note 
for  176,  addressed  it  to  Stepliena,  and  mailed 
it  in  the  post  i^oe  In  the  dty  Portland, 
wltb  the  intent  to  Injure  and  defraud  Ste- 
phens. Assuming  sudi  facta  to  be  true,  the 
crime  of  fOTgery  was  committed  in  Hult- 
nomab  county.  Under  similar  statutes,  tbere 
Is  no  serious  conflict  In  the  authorltlea.  The 
cases  dted  and  relied  upon  by  appellant  are 
either  under  different  atatntes  or  founded 
upon,  Indictments  for  the  nttering  of  forged 
Instrumoita.  State  v.  Huda^  13  Mont  112, 
32  Pac.  413, 19  L.  R.  A.  775,  holds  that: 

"Where  the  forged  Instrument  Is  maOed  in 
one  coun^  and  received  In  another,  venue  of 
the  offense  of  uttering  the  fwged  Instromettt  la 

in  the  latter  county.'* 

That  Is  good  law;  but  there  the  defend- 
ant was  indicted  for  the  uttering  of  a  fo^^ 
inurnment,  and  not  for  its  f cargery,  and  there- 
in lies  the  distinction. 

Hrs.  St^hens  testified  tliat  the  defendant 
prepared  the  note  for  *25  on  his  typewriter 
in  hJs  office  In  the  Henry  Building  and  tlxat 
she  signed  It  there.  Defendant  complains 
tbat  the  witness  Wood,  as  an  expert,  was  per 
mitted  to  testify  that  in  his  opbiion  the 
note  for  ^5  and  the  note  for  $76  were  pre- 
pared by  the  same  person  on  the  same  type- 
writer, and  the  signature  of  "Frank  Burrow" 
to  the  latter  was  In  the  handwriting  of  the 
defendant.  Wood's  testimony  waa  dear, 
analytical,  and  convincing;  and  the  reasons 
for  his  belief  w^e  stated  In  concise  lan- 
guage, from  whldi  the  Jury  could  and  did 
find  that  the  two  notes  were  prq>ared  by  the 
same  person  on  the  same  typewriter,  and 
tbat  the  dafaidant  forged  the  name  ot  "Frank 
Burrow"  to  the  note  for  175.  Tbere  Is  also 
competent  evidence  that  Burrow  was  a  flcti- 
tlons  person. 

This  la  an  age.  of  typewriters,  in  whldi 
tbey  are  Important  in  many  of  the  dally 
transactlonb.  Tbe  case  of  Grant  v.  Jack, 
116  Me.  342,  346,  102  Atl.  38,  dedded  In  Oc- 
tober. 1917,  Is  In  point  and  reads  thus: 

"And  for  the  purpose  of  showing  that  fact 
we  think  the  copy  of  the  letter,  shown  to  hare 
been  made  on  the  same  typewriter,  was  admla- 
sU)Ie  in  evidence  for  comparison  with  the  orig- 
inal letter.  The  comparison  was  to  be  made 
by  the  Jury,  and  it  was  for  them,  and  not  for 
the  presiding  Justice,  to  determine  by  the  com- 
parison if  there  were  defects  or  irregularities 
in  the  typewriting  of  the  original  letter  which 
were  plainly  reproduced  in  the  typewriting  of 
the  copy." 

[7]  It  was  not  questioned  tliat  Wood  was 
qualified  to  testify  aa  an  expert.  The  de- 
fendant had  a  fiiir  trial*  and  there  la  amj^ 
tesdmony  to  sustain  the  vradlct. 

The  Judgment  is  affirmed. 

BURNETT,  a  2^  and  BBAN  and  BBOWN, 
JJ.,  concur. 
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GUTHRIE  V,  J.  K.  LUMBER  CO.  at  al. 

(Sapreme  Court  of  Oragon.    Feb.  1,  1921.) 


1.  Appeal  and  error  «s>IOIO(l)— Fladlag  sup- 
ported by  avidenco  oonelaslve. 

In  reTiewing  an  action  at  law,  the  findings 
of  the  trial  conrt  are  conclusive  as  to  facts, 
where  tbere  la  any.  erldence  to  aaatain  them. 

2.  Appeal  aad  error  «=3 1 047(1)— Failure  to 
separate  repair  Itema  on  enolnes  eevered  by 
separate  bond  held  not  prejudicial. 

Id  action  on  surety  bonds  for  the  faithful 
performance  of  a  lease  of  two  locomotivea, 
vfacre  there  were  separate  bonda  for  each 
loeomotiTe,  an  objection  tbat  the  teatimony  as 
to  coat  oC  repairing  la  not  aeparated,  bnt  shows 
oidj  a  froBS  ama,  is  one  of  form,  and  not  sab- 
atanea;  and.  where  not  affeetinc  the  total 
amoant  of  the  Jv^ment,  is  not  ptejudidaL 

S.  Aeeord  aad  sattaraetioa  «=325(l; -^Cvl- 
deace  iHdmlislMa  to  show  an  aeeord  aad  sat- 
lilaatiaa  wMah  was  act  pisadad. 

In  an  action  to  recover  on  two  surety  bonds 
given  for  the  faithful  performance  of  a  lease 
of  two  locomotives,  a  conversation  between 
plaintiff,  receiver  of  lessor,  and  the  defend- 
ants as  to  the  disposition  of  certain  repair  ma- 
terials was  admissible  as  showing  the  value  of 
work  and  materials  necessary  to  complete  the 
repairs  due  to  lessee's  breach,  but  inadmissible 
to  show  an  accord  and  satisfaction  which  waa 
not  pleaded. 

4.  Appeal  and  mtot  «s>88d(3) —Trial  «=9> 
396(6)— Answer  eaanot  be  treated  as  amsad- 
ai  sa  as  to  brlag  In  sew  defense  after  trial. 

Fining  should  be  responsive  to  issues  plead- 
ed, and  not  simply  relative  to  detached  facts 
neither  directly  nor- indirectly  involved  in  the 
determination  ot  aneh  isanea,  and  an  answer 
cannot  be  treated  aa  amended  so  as  to  bring 
in  a  new  defense  after  trial. 

5.  Aeoord  aad  satisfaoUon  «s»26(3)— EvMsnos 
bald  iBsafflolsnt  to  sstabllsh. 

EMdence  held  inaoffldent  to  establiab  ac- 
cord and  satisfaction. 

Department  No.  2. 

Appeal  from  Circuit  Court,  Multnomah 
Gonnty;  Robert  Tucker,  Judge. 

Action  by  H.  B.  CoUlna,  as  receiver  of  t2ie 
Waataington  Northern  Ballroad  Company, 
against  the  J.  K.  Lumber  Cwnpany  and 
otbera,  In  wtalch  after  ^Intlfl's  death,  U. 
B.  Gnthrle^  aa  recelTer,  waa  substituted. 
JndsmeBt  for  plaintiff  for  part  of  the  de- 
mand, and  both  plaintiff  and  defendant  ap- 
peaL  Bemanded,  wltii  dlrectlona  to  enter  a 
larger  judgment  for  plaintiff. 

This  is  an  action  to  recover  upon  two  sure- 
ty bonda  given  by  the  defendants  to  secure 
the  faithful  performance  of  a  lease,  whereby 
H.  E.  Collins  as  receiver  for  the  Washington 
Northern  Railroad  Company  leased  two  lo- 
comotives to  the  J,  K.  Lumber  Company,  a 
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corporation,  Frederick  A.  Kriba,  and  Wlllard 
N.  Jones.  Collins,  tSie  original  recover  and 
plaintiff,  died  pending  the  trial  ot  the  case, 
and  OuUirle  was  appointed  in  his  stead,  and 
duly  substituted  aa  plaintiff.  That  part  of 
the  lease  material  here  is  as  follows: 


"nrst  party  hereby  rents  to  second  parties 
two  Heisler  locomotives  known  as  the  Two 
9pot'  and  tdie  Three  Spot,'  said  locomotives 
being  a  part  of  the  logging  railroad  equipment 
of  the  aaid  Waahhigton  Northern  Railroad 
Company,  now  in  the  custody  of  the  first  par^ 
as  receiver  thereof,  for  the  logging  season 
1916,  at  a  rental  of  f7.50  per  day  for  each 
locomotive,  including  Sundays  and  holidays,  pay- 
able at  the  end  of  each  calendar  month.  Rent- 
al on  one  of  said  locomotives  to  begin  May 
1,  1916,  and  on  the  other  May  15,  1816.  It 
is  understood  and  agreed  that  if  defanlt  sbaU 
be  made  at  any  time  hereunder  In  the  payment 
of  rental  for  a  longer  period  than  20  days,  said 
locomotives  are  subject  to  call  at  onee,  and 
such  default  will  be  considered  as  a  waiver 
of  the  right  to  the  60  days*  written  notice. 

'Iiesaor  may  terminate  this  lease  at  any  time 
on  sixty  days'  written  notice  to  lessees.  Said 
locomotives  are  now,  and  for  some  time  past 
have  been,  in  possession  of  lessees  under  a 
prior  lease,  and  are  hereby  agreed  by  all  par- 
ties to  be  in  good  condition.  At  the  termina- 
tion of  this  lease,  no  matter  how  the  aama 
may  he  terminated,  the  second  parties  shaB 
redeUver  said  locomotives  to  the  first  party 
at  the  logging  railroad  of  the  Wasbingtoo 
Northern  Railroad  Company  at  Prindle,  Wash- 
ington, in  as  good  condition,  reasonable  wear 
and  tear  excepted,  as  said  loeomotivea  are  hi 
at  present,  and  in  condition  aatlafaetory  to 
first  party. 

'The  said  second  parties  have  heretofore  ex- 
pended some  money  for  repair  parts,  labor, 
etc.,  on  these  two  locomotives,  and  it  prob- 
ably be  neceasary  that  additional  repain  be 
made  thereon.  It  is  uoderstood  and  agreed 
that  all  such  indebtedness  and  expenses  as 
bare  been  incurred  or  may  be  incurred  by  said 
second  parties  with  respect  to  said  repair  work 
shall  be  borne  by  said  second  parties  and  that 
first  party  or  his  assigns  shall  never  be  odled 
upon  to  stand  any  part  thereof.  It  Is  also 
agreed  tbat  said  second  parties  shall  keep  said 
locomotives  in  good  repair.  Partiea  of  the  .see- 
ond  part  agree  to  atand  all  expanse  Incidtfit 
to  the  reton  said  looomotives  to  the  place 
of  delivery  at  the  end  of  this  lease,  one  Item 
ot  which  expense  may  be  the  cost  of  replace- 
meut  of  a  switch  on  the  tracks  of  the  S.  P.  & 
8.  Railway  Company  at  Easier  apnr." 

The  lease  bears  date  of  May  1,  1916,  and 
to  secure  its  performance  the  defendants  ex- 
ecuted two  bonds  in  the  sum  of  $5,000,  being 
a  separate  bond  with  reference  to  each  loco- 
motive. With  the  exception  of  the  descrip- 
tion of  the  locomotive  the  bonds  are  Iden- 
tical. 

The  material  portions  of  the  undertaking 
in  respect  to  the  'Two  Spot"  locomotive, 
omitting  merely  formal  matters,  are  aa  fol- 
lows: 
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'The  condition  of  this  obUgatloD  is  nuch 
that: 

"Whereas,  the  said  H.  B.  OoUins  has  rented 
to  the  said  J.  K  I^iunber  CJompanr,  Frederick 
A.  Erlbs  and  Willard  N.  Jonea,  two  (2)  Heis- 

ler  LocomotiTeB,  Nob.   ,  belon^nf  to  the 

logging,  equipment  of  the  said  Washington 
Northern  Railroad  Company,  known  as  the 
'Two  Spot,*  at  an  agreed  rental  b;  a  lease  in 
writing  dated  as  of  May  1,  1016,  under  the 
terms  of  which  said  J.  K.  Lumber  Company, 
Frederick  A.  Kribs  and  WUlard  N.  Jones  have 
agreed  and  are  bound  to  return  said  locomo- 
tives  onto  said  H.  E.  Collins  at  the  termination 
of  said  leaae  in  as  good  condition,  reaaonaUe 
wear  and  tear  excepted,  as  the  same  were  In 
at  the  commencement  of  the  said  lease,  name- 
ly, on  May  1,  1916,  it.  being  agreed  by  the  par- 
ties to  said  lease  that  said  locomotiTes  were 
then  in  good  condition, 

"Now,  therefore,  if  the  said  3,  K.  Lumber 
Company,  Frederick  A.  Kribs  and  Willard  N. 
Jones,  shall  at  the  termination  of  said  lease. 
redeliTer  said  locomotiTes  at  their  own  ex- 
pense onto  the  said  H.  E.  Collins  and  Us  aa- 
aigna,  in  condition  satlstectory  to.  H.  E.  Collins 
and  hia  assigns,  in  accordance  with  the  terms 
of  aaid  lease,  then  and  In  that  event  this  bond 
■hall  be  void,  otherwise  the  same  to  be  and 
remain  in  full  force  and  effect,  it  being  further 
understood  and  agreed: 

"First  That  the  above-named  surety  shall 
have  the  right  to  terminate  its  liability  here- 
under by  serving  written  notlM  of  its  election 
M  to  do  upon  th«  obligee,  and  thereupon  the 
■aid  anrety  shall  be  discharged  from,  any  lla- 
bilit?  hereunder  for  any  default  of  the  said 
prindpals  occurring  after  the  expiration  of 
sixty  (60)  days  from  and  after  the  service  of 
audi  notice. 

"Second.  That  no  suit,  action  or  proceeding 
on  this  obligation,  upon  or  by  reason  of  any 
default  of  the  principals,  shaU  be  brought  or 
instituted  against  the  surety  unless  brought 
wUhin  twelve  (12)  months  after  the  first  day 
of  December,  A.  D.  1916." 

It  Is  alleged  In  the  complaint  and  admit- 
ted in  the  answer  that  the  logging  season  of 
1916  expired  April  1,  1917.  The  locomotives 
were  not  returned  to  the  receiver  until  Feb- 
ruary, 1918,  bat  remained.  In  defendant  J.  K. 
Lumber  Company's  camp  until  that  montli. 
The  time  within  which  action  might  be 
brought  upon  the  surety  bonds  was  extended 
by  consent  of  the  parties,  from  time  to  time, 
so  that  there  is  no  contention  that  this  action 
was  not  seasonably  brought. 

The  complaint  here  outlines  two  causes  of 
action,  being  a  separate  count  upon  each 
bond.  The  breaches  alleged  are:  (1)  Failure 
to  return  the  locomotives  on  April  1,  1017,  or 
at  all;  (2)  failure  to  return  them  in  good 
condition,  reasonable  wear  and  tear  except 
ed,  or  in  any  other  way  satisfactory  to  plain- 
tiff, or  at  all,  but  on  the  contrary  permitting 
them  to  deteriorate  by  failure  to  repair  or 
maintain  them,  whereby  they  were  not,  at 
the  institution  of  the  action,  in  a  condition 
for  delivery  as  promised  in  the  lease,  and 
were  not  satisfactory  to.  plaintiff.  The  plain- 
tiff alleges  that  by  reason  of  the  defendant's 


failure  to  repair  said  locomotiTes  he  will  be 
compelled  to  expend  the  sum  of  11^30.01  on 
each  of  them  for  repair;  and  that  each  has 
a  rental  value  of  f  10  per  day,  whereby,  due 
to  defendants'  failure  to  return  the  engines 
as  agreed,  plaintiff  has  been  damaged  in  the 
sum  of  ¥3,650  on  each  cause  of  action.  The 
prayer  is  for  damages  in  the  sum  of  (4,980 
on  each  cause  of  action. 

The  answer  denies  the  allegations  in  ref- 
erence to  failure  to  comply  with  the  terms 
of  Oie  lease;  denies  that  It  would  be  neces- 
sary for  plaintiff  to  expend  anything  to  put 
the  locomotives  In  repair ;  denies  the  allega* 
tions  as  to  the  rental  value  of  the  locomo- 
tives, and  generally  puts  In  issue  all  of  the 
allegations  of  the  complaint  except  those  of 
a  formal  character  and  those  setting  forth 
the  terms  of  the  lease  and  the  surety  bonds, 
except  as  thereafter  stated  In  the  answer. 
Those  paragraphs  which  constitute  the  real 
defense  pleaded  are  as  follows;  the  iiuota- 
tion  b^i^  from  the  answer  to  ^aintiira  first 
cause  of  action: 

"That  in  the  month  of  December,  1916,  and 
after  defendant  J.  K.  Lumber  Company  had 
finished  the  use  of  said  locomotive  for  the  sea- 
son of  1919,  and  had  no  further  use  for  said 
locomotive  under  the  terms  of  said  lease,  said 
J.  K.  Luiober  Company  offered  to  return  to 
plaintiff  said  locomotive,  and  that  at  said  time 
the  said  locomotive  was  In  better  condition, 
reasonable  wear  and  tear  excepted*  than  the 
same  was  in  at  the  commencement  of  tiu  lease 
thereof,  namely.  May  1,  1916;  that  said  plidn- 
tiff  requested  the  said  J.  K.  Lumber  Company 
to  store  the  said  locomotive  in  the  roundhouse 
of  said  J.  K.  Lumber  Company  on  its  premises 
until  the  said  plaintiff  should  desire  to  take 
possession  of  the  same,  and  that  at  said  time 
it  was  thought  by  the  parties  that  said  locomo- 
tive might  be  used  by  said  J.  K.  Lumber  Com- 
pany or  by  other  parties  who  should  desire  to 
do  logging  upon  the  land  of  the  J.  K.  Lumber 
Company  during  thn  season  of  1917.  Tint  as 
a  matter  of  fact  neither  the  said  J.  E.  Lum- 
ber Company  nor  any  other  corporation  or  per- 
son had  any  use  upon  the  premises  for  said  lo- 
comotive during  the  season  of  1917,  and  the 
same  was  not  at  any  time  used  by  said  J.  K. 
Lumber  Company  or  any  one  under  its  author- 
ity or  direction  upon  said  premises  or  at  all 
daring  the  season  of  1917. 

"That  during  said  season  of  1917  the  plain- 
tiff made  the  untenable  claim  that  the  said  lo- 
comotlve  engfaie  was  not  in  as  good  condition* 
reasonable  wear  and  tear  excepted,  aa  It  was 
in  at  the  commencement  of  said  lease,  to  wit, 
May  1,  1916,  and  said  3.  K.  Lumber  Company, 
although  under  no  obligation  so  to  do,  had  work 
done  and  materials  placed  upoo  said  locomo- 
tive; that  said  locomotive  was  in  fact  in  poor 
condition  when  delivered  to  said  J.  K,  Lumber 
Company  under  said  lease;  and  that  it  was  in 
December,  1916,  vh«n  said  3.  K.  Lumber  Com- 
pany offered  to  return  it  to  idalntiff,  and  ever 
since  has  been  fai  far  better  condition  in  ererr 
respect  than  when  it  was  originally  deliTex^ 
to  said  J.  K.  Lumber  Company,  and  that  since 
the  commencement  of  said  lease  on  Blay  1< 
1916,  the  said  J.  K.  Lombex  Company  has  ex 
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materials  and  labor  the  sum  of  over  $1,600. 

"That  the  said  J.  K.  Lamber  Company  has 
at  all  timea  Hince  December,  1916,  been  ready, 
able,  and  wiiling  to  restore  said  locomotiTe 
engine  to  said  plaintiff  in  accordance  wth  the 
terms  of  said  cootract,  and  has  repeatedly  offer- 
ed to  restore  said  locomotive  to  It,  but  that 
plwiTrtiff  has  repeatedly  refused  to  aec^t  said 
loeomotive  m  the  ground  that  the  same  was 
not  in  as  good  conation,  reasonable  vear  and 
tear  excepted,  as  it  was  in  at  the  time  it 
was  delivered  under  said  lease;  that  any  loss 
sustained  by  plaintiff  through  not  leasing  said 
locomotive  engine  to  other  persons  has  been 
the  result  of  its  own  willful  refusal  to  accept 
said  locomotive." 

The  answer  to  the  second  cause  of  action 
Is  the  same,  mutatis  mutandis. 

The  new  matter  was  put  in  issue  by  a  re- 
plj.  The  cause  came  on  for  trial,  and,  a 
jury  being  waived,  was  tried  by  the  court, 
which  made  findings  of  fact  and  coDduslons 
of  law,  and  roidered  a  Judgment  In  favor 
of  plaintiff  for  $1,100  on  the  first  cause  ot 
action,  f 1,000  on  the  second  cause,  and  for 
costs  and  disbursements.  Omitting  the  first 
three  findings,  which  are  merely  formal  and 
upon  facts  admitted  In  the  pleadings,  the  ma- 
terial findings  are  as  follows: 

"That  the  defendants  3.  K.  Lumber  Com- 
pany, Frederick  A.  Krlbs,  and  Willard  N. 
Jones  returned  the  locomotive  described  as 
Two  Spot'  to  the  said  H.  B.  Collins,  receiver, 
aa  the  12th  day  mt  Pebruary,  1918,  and  re- 
turned the  locomotive  described  as  Three 
Spot'  on  the  26th  day  ot  February,  1918,  but 
the  said  locomotive  prior  to  the  said  dates 
remained  in  the  physical  possession  of  the  de- 
fendants J.  K.  Lumber  Company,  Frederick 
A.  Krlbs,  and  WiHard  N.  Jones.  That  after 
the  end  of  the  losing  season  of  1916  said 
locomotives  were  permitted  to  remain  with  de- 
fendants, bat  that  no  rental  was  to  be  paid 
therefor  until  arrangements  could  be  made  with 
parties  expected  to  take  up  tiie  logging  op- 
erations in  1917. 

"That  when  the  said  locomotives  were  so  re- 
turned by  the  said  defendants  to  H.  E.  Col- 
lins, receiver,  they  were  not  in  a  condition  sat- 
isfactory to  the  said  H.  £.  CoUina,  and  they 
were  not  in  as  good  condition,  wear  and  tear 
excepted,  as  when  they  had  been  delivered  to 
the  said  defendants ;  nor  were  the  said  locomo- 
tives  in  as  good  condition  as  they  were  at  the 
inception  of  the  said  lease;  nor  were  said  lo- 
comotives in  a  condition  fit  for  service;  that 
in  order  to  put  the  said  locomotives  in  good 
condition  and  fit  them  for  service  it  was  nec- 
essary for  the  said  H.  S.  Collins  to  expend, 
and  he  did  expend,  the  sum  of  fl,100  on  the 
locomotive  known  as  Two  Spot,'  and  the  sum 
of  $1,000  on  the  locomotivfl  known  as  Three 
Spot.'  That  said  sums  were  expended  for  la- 
bor and  materials,  and  the  said  labor  and  ma- 
terials were  necessary  to  the  repair  of  said  lo- 
comotiTes.** 

Tbe  cmcInsiODg  of  law  were: 

'That  plaintiff  is  entitled  to  a  judgment 
against  defendants  on  its  first  cause  ol  action 
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engine  in  tbe  way  of  In  the  som  of  f  14OO,  and  on  ija  second  caose 
of  action  $1,000;  that  plaintiff  Is  also  entitled 
to  judgment  against  the  defendants  for  its 
costs  and  disbarsements. 

"That  the  plaintiff  is  not  entitled  to  judg- 
ment against  the  defendants  for  damages  as 
the  rental  of  the  locomotives,  for  tbe  failure 
of  tbe  defendants,  or  any  of  them,  to  return 
tbe  locomotives  referred  to  in  tbe  complaint 
and  in  these  findings  prior  to  February  12  and 
February  26,  1918." 


The  plaintiff  seasonably  moved  to  strike 
out  the  second  cooclneion  of  law  and  Insert  a 
finding  and  conclusion  to  the  effect  that 
plaintiff  was  entitled  to  rental  at  the  rate  ot 
$10  per  day  for  every  day  Intervailng  be- 
tween April  1,  1917,  and  February  12,  1918, 
by  reason  of  the  failure  of  the  defendants  to 
return  said  locomotive;  and  for  a  like  find- 
ing and  conclusion  in  req)ect  to  the  locomo- 
tive known  as  the  "Three  Spot,"  for  every 
day  intervening  between  April  1,  1917,  and 
February  26,  1918,  these  being  the  respective 
dates  upon  which  the  engines  were  actually 
delivered  at  Blazler  splr.  This  motion  was 
denied  by  the  coart.  and  Its  refusal  to  make 
this  amendment  constitutes  the  prlndpal 
ground  of  plalntifTs  appeal  here. 

The  defendants  submitted  findings  substan- 
tially in  accord  with  the  matters  set  forth  in 
their  further  aniErwer,  and  asked  their  sub- 
stitution for  flie  findings  made  by  the  court, 
which  was  denied.  They  also  roQuested,  but 
were  denied,  the  fcrilowtaig  findings: 

'That  there  Is  no  competent  evidence  to  show 
tbe  amount  of  damages  sustained  1^  said  Col- 
lins as  sacb  receiver  on  account  of  repairs  done 
upon  said  locomotive  described  in  the  first 
cause  of  action. 

'That  there  is  no  competent  evidence  to 
show  the  Bxaoimt  of  damages  sustained  by  said 
Collins  as  such  receiver  on  account  of  rcvairs 
done  upon  said  locomotive  described  In  the  sec- 
ond cause  of  action. 

'That  some  time  in  January  w  February, 
1918;  said  CoUins,  as  such  receiver,  and  ^e 
defendants  herein,  agreed  that  said  detendants 
were  to  return  to  said  Collins  as  such  receiver 
certain  brasses,  which  had  been  theretofore 
shipped  back  to  Portland  from  Hamilton  creek; 
and  were  in  addition  to  pay  one-half  of  the 
cost  of  placing  said  brasses  upon  said  engines, 
and  tluftt  said  total  cost  should  not  exceed  the 
sam  of  $200. 

"That  said  brasses  were  by  said  defendants 
returned  to  said  CfrfUns  as  so  agreed,  but 
that  said  defendants  hare  not  paid  said  sum 
of  $200,  for  the  reason  that  said  Gollins  never 
furnished  said  defendants  with  a  statement  of 
the  cost  of  putting  on  said  brasses,  or  made 
any  demand  upon  said  defendants  for  any  sum 
of  money  <m  •  account  of  putting  <m  said 
brasses." 

BoQk  parties  appeal ;  ttie  plaintiff  from  the 
refusal  of  the  court  to  find  in  favor  of  plain- 
tiff l!or  the  rental  yalne  of  the  locomotives 
from  April  1.1917,  toFebroary,  1918;  and  the 
defendants,  from  the  decision  of  the  court 
finding  in  favor  of  plaintiff  and  against  de- 


Digitized  by  Google 


176 


iss  PAOirio 


BBPOBTEB 


(Or. 


f  aidants,  and  particularly  because  of  Its  re- 
fusal  to  And  In  fitvor  ot  defendants  uikw  tbe 
alleged  accord  and  satisfaction  set  Ccwth  In 
the  <iiHl<'^  tendered  and  last  above  qooted. 

Wallace  McOamapt,  of  Portland  (McCam- 
ant,  .BronBugh  &  Thompson,  of  Portland,  on 
the  brief),  for  appellant. 

Guy  O.  H.-  Oorliaa,  of  Portland,  for  cross- 
appellanta. 

McBRIDB,  J.  (after  stating  tbe  fftcts  as 
above).  [1]  Were  this  case  a  suit  in  equity, 
we  should  be  priyllcged  to  weigh  the  con- 
flicting testimony.  But  as  It  la  an  action  at 
law  we  must  treat  the  findings  of  the  court 
as  conclusive  of  every  fact  found,  where 
there  Is  any  evidence  to  sustain  them.  With- 
out incumbering  this  f^jilnion  wldi  detail,  we 
wiU  say  that  there  Is  evidence  tending  to 
show  that  tb%  locomotives,  up  to  a  short 
time  before  they  were  delivered  at  the  place 
designated  in  the  lease,  remained  on  tlefend- 
ants'  premises  at  Q^mllton  creA,  with  the 
actual  or  Uqplled  cons^t  of  tbe  receiver,  and 
tibat  he  did  not  expect  to  receive  any  rent 
upon  them  for  that  iieriod,  so  that  we  have 
no  authority  to  disturb  tlie  finding  of  the 
court  on  that  subject  There  Is  also  evidence 
abundantly  tending  to  show  that  whoi  they 
were  finally  delivercid  to  the  receiver  In  Feb- 
ruary, 1818,  the  locomotives  were  not  in  so 
good  a  condition  as  when  they  were  received 
by  the  defendants,  reasonable  wear  and  tear 
excepted,  and  that  it  cost  ttie  ^alntlS  f2,100 
to  put  them  into  su<3i  condition,  so  that  we 
are  precluded  from  disturMng  that  finding. 
The  question  as  to  the  distrlbutloa  of  this  ex- 
peose  between  the  two  locomotives  will  be 
treated  later  when  we  come  to  consider  de- 
fendants' appeal. 

[2]  It  would  seem  necessarily  to  fbllow 
from  this  finding  timt  plaintiff  should  be 
compensated  for  the  delay  occasioned  by  the 
fact  that  Oie  locomotives  were  not  usable  or 
rentable  during  this  period.  The  plaintiff 
claims  that  the  evidence  shows  that  if  the 
locomotives  bad  been  in  the  condition  called 
A>r  in  the  omtract,  they  could  have  beoi 
rented  for  $10  eadk  per  day,  and  that  this 
should  constitute  the  measure  of  his  recovery 
fbr  failure  to  return  them  in  good  rq;)alr. 

As  to  defendants'  appeal,  so  far  as  It  ap- 
jtlled  to  discussion  of  matters  of  act,  we  will 
say  that  each  of  the  findings  has  some  evi- 
dence to  support  it  The  objection  tliat  tlie 
testimony  as  to  the  cost  of  repalrbig  the  two 
locomotives  is  not  separated,  but  shows  only 
the  gross  amount,  is  one  of  fbnn  and  not  of 
substance.  There  was  one  contract  Includ- 
ing both  locomotives,  the  performance  of 
which  contract  was  secured  by  two  contem- 
poraneous bonds,  each  guaranteeing  the  per- 
formance of  the  codtract  as  to  a  particular 
locomotive.  Technically,  perhaps,  as  to  the  | 
surety  this  gave  rise  to  a  separate  cause  of 
action  upon  each  bond,  although  there  was  \ 


but  one  cause  at  action  against  the  lumber 
c<»npany  for  vi<dation  of  the  terms  of  the 
lease.  It  appears  from  the  testimony  that 
the  locomotives  were  repaired  as  a  dngle  Jot^ 
work  being  done  alternately  upon  each  as 
conv^ience  dictated,  and  that  no  accurate 
account  was  kept  as  to  the  Individual  cost 
of  r^irlng  each  locomotive.  Holbrook,  a 
witness  for  plaintiff,  was  dlvoaed  to  fix  the 
rdative  cost  at  about  tbe  same  on  each  loco- 
motive, while  Hayes,  who  was  in  a  position  to 
testii^  with  greater  accuracy,  estimated  tin 
cost  to  be  approximately  ^00  greatw  ca.  the 
"Three  Spot"  locomotive  than  on  the  "Two 
Spot"  This  testimony,  while  only  an  ap- 
proximation, was  onnpetrat,  and  the  finding, 
while  strictly  In  accord  with  tiie  evidence  so 
far  as  It  related  to  tiw  aggregate  expense  of 
the  repair  of  both  locomotives,  vranld  have 
been  perhaps  more' nearly  accurate  Cedmlcal- 
ly  if  it  had  made  the  segregation  in  accord- 
ance with  Hayes*  testimony.  But  If  Oils  had 
been  done,  It  would  have  availed  tiw  defted* 
ants  nothing.  They  would  stlU  be  liable  to 
plaintiff  In  exactly  the  same  amount  as  be* 
fore  such  segr^ation.  The  objection  Is 
based  upon  an  unprofitable  tedmicallty. 

[S]  In  the  course  ot  defendants'  testimony 
It  appeared  that  there  had  been  a  convma- 
tion  between  Collins  and  tiie  detoidants^  in 
which  the  latter  <dalmed  that  CJolUns  agreed 
that  certain  locomotive  Iwasses  that  had  been 
sent  to  Zinunerman-Wtils-Brown  CtHupany 
should  be  returned  to  Blasler  spur;  that 
Collins  was  to  put  them  on  and  make  certain 
repairs,  and  that  be  was  to  pay  one  half  of 
whatever  the  amount  would  be,  and  defend- 
ants the  other  half.  Mr.  Jones,  one  of  the  de- 
fendants, stated  the  alleged  agreement  as  fol* 
lows: 

"I  did  not  take  very  much  part  In  the  conver- 
sation, but  it  was  settled,  as  I  had  supposed, 
that  some  brasses  that  hod  been  sent  down 
from  Hamilton  creek  to  Zimmerman-Wells- 
Brown  should  be  returned  to  Blazier  spar, 
where  the  eugines  were  then  located,  and  that 
Mr.  CoUics  was  to  make,  to  put  them  on  sod 
make  certain  repairs,  and  Mr.  Collins  was  to 
stand  one-half  of  whatever  that  amount  was 
to  be,  and  that  was  fixed  as  something  like 
tl25  or  $200—1  forget  exactly  the  amount" 

**Q.  But  that  is  the  substance  of  the  con- 
versation, as  you  remember?  A.  IMiat  was 
the  substance  of  the  conversation. 

"Q.  Did  you  hear  anj  claim  made  at  that 
time  by  Mr.  Collins  that  jon  people  were  lia- 
ble for  any  rent  for  these  locomotives  or  dam- 
ages because  you  had  been  delayed  in  delivering 
them,  or  anything  of  that  kind?  A.  I  did  not 
"Q.  Was  that  subject  brought  up  7  A.  I 
don't  think  so.   I  didn't  bear  it** 

Another  witness  for  defendants,  Mr.  Gal- 
loway, relates  the  conversation  as  follows: 

"Q.  Now,  give  the  substance  of  the  conversa- 
tion that  took  place  there,  in  the  presence  of 
I  Mr.  Collins,  of  course. 

"A.  First,  talking  about  the  condition  of  the 
I  locomotives  as  they  were  at  that  time,  and 
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what  was  neeflnar?  to  pat  them  In  shape  satb- 
ftictory  to  Mr.  Ccdlins  to  take  tiiem  back,  to 
receiye  them,  and  It  seems  that  Wall  had  been 
op  there,  and  CoIIina,  I  believe,  too,  had  been 
np  in  the  country  where  the  locomotives  were, 
and  that  there  were  certain  brasses  which  It 
was  thoQgbt,  which  Mr.  E^Ibs  and  Mr.  Jones 
thonght,  were  in  proper  shape,  the  old  ones, 
that  Mr.  Collins  and  Mr.  Wall  said  woald  have 
to  be  replaced,  and  these  brasses  in  question 
had  been  orignially  indnded  in  the  shipment  of 
parts  tiiat  Mr.  Kriba  and  tSt.  Jonea  had  had 
sent  np  tliere,  and  the  workman,  the  man  who 
was  doiny  the  work,  bad  inspected  the  old 
brasses  on  the  locomotives,  and  had  made  the 
report  that  they  were  all  right  and  soand,  and 
would  not  seed  to  be  replaced,  and  had  re- 
turned certain  brasses  as  unnecessary.  And 
Mr.  Wall,  I  believe,  particularly  said  that  they 
would  have  to  be  used,  would  have  to  be  re- 
placed, and  durinf  the  converaatlMi  the  ques- 
tion was  asked  about  how  much  it  would  cost 
to  replace  those  brasses,  and  workmanship, 
labor,  and  the  result  of  it  was— I  forget  ex- 
actly how  it  was  led  up  to,  but  the  result  of  it 
was  that  Collins  suggested  that  if  they  Would 
return  the  braases  he  would  have  one  of  his 
men  pot  them  on,  and  would  stand  50  per  cent, 
of  the  expense  of  putting  them  back  on." 

The  testiiDony  of  Mr.  Erlbs  is  to  the  same 
effect. 

It  Is  claimed  that  this  testimony  shows  an 
accord  and  saUsfactIm  for  any  cdalms  for 
repairing  the  locomotlvea  beyoml  one-half  of 
the  cost  of  putting  on  the  brasses,  which  was 
estimated  at  approximately  ^200;  and  the 
court  was  asked  by  defendants  to  find  to  this 
effect ;  error  being  predicated  on  Its  refusal  to 
do  so.  There  was  no  plea  of  accord  or  of 
accord  and  satisfaction,  and  letters  of  Col- 
lins indicate  that  the  ptopoaed  agreement  was 
Incomplete,  and  not  considered  by  him  as 
flnal.  The  record  does  not  disclose  that  any 
attenq>t  was  made  to  amend  the  pleadings 
to  show  accord  and  satlsfactlou,  which  was 
an  entirely  new  d^ense,  different  from  any 
urged  in  the  answer.  Collins  was  alive  when 
the  original  answer  was  filed,  and  this  do- 
fense,  which  It  vould  seem,  If  true,  would 
bave  been  the  very  first  one  to  suggest  itself 
to  defendants,  was  not  pleaded  or  suggested 
during  his  lifetime ;  nor  was  there  any  Inti- 
mation wtien  the  testimony  was  offered  that 
It  was  being  introduced  for  the  purpose  of 
showing  an  accord  and  satisfaction. 

As  it  was  not  made  an  Issue  in  the  case, 
the  testimony  was  Inadmissible  for  the  pur- 
pose of  showing  an  accord,  although  It  was 
adwisslblc  for  the  purpose  of  showing  the 
value  of  the  work  and  materials  necessary  to 
complete  the  repairs.  Had  the  defendants 
asked  leave  to  amend,  the  court  would  bave 
l>e^  entirely  Justified  in  refusing  to  permit 
snch  amendment  under  the  circumstances, 
and  especially  In  view  of  the  fact  that  the 
contention  was  not  advanced  during  Collins' 
lifetime,  but  seems  to  bare  been  an  after- 
thought. 


[4]  The  findings  should  be  responsive  to 
the  issues  made  in  the  pleadings,  and  not 
simply  relative  to  detached  facts  which  are 
neither  directly  nor  indirectly  involved  in 
the  determination  of  such  issues.  To  treat 
the  answer  as  amended,  so  as  to  introduce 
accord  and  satisfaction  as  a  defense,  would 
be  to  allow  the  defendant  to  bring  In  a  new 
defense  after  trial,  and  thus  do  indirectly 
what  the  statates  prohibit  doing  directly. 

[S]  Moreover,  the  proof  of  the  alleged 
agreement  la  vague  and  totally  at  variance 
with  the  course  that  Collins  was  pursuing  as 
Indicated  In  his  letters.  His  letter  of  March 
14  discloses  that  a  Question  of  defendants' 
famishing  certain  brasses  and  Collins'  pay- 
ment of  the  expense  of  putting  them  on  had 
been  under  discussion,  but  also  that  Collins 
had  not  waived  the  matter  of  having  com- 
plete repairs  made  In  accordance  with  bis 
view  of  the  contract,  or  agreed  finally  to 
accept  defendants*  proposal  as  an  accord  and 
satisfaction  of  his  d^onds.  Even  had  ac- 
cord and  satisfaction  been  pleaded,  the  evi- 
dence  falls  to  establish  It  as  a  fact.  In 
short  such  a  defense  has  neither  been  plead- 
ed nor  proved. 

The  Judgment  here  will  be  that  the  plain.- 
tiCf  recover  of  defendants  the  sum  of  ^3,760, 
being  the  $2,100  found  by  the  circuit  court 
and  f 1,660  damages  for  the  delay  occasioned 
by  plaintifCs  loss  of  the  use  or  rental  of  the 
locmotives  while  the  same  were  being  re- 
paired, and  the  costs  of  this  action  in  both 
courts.  Xbe  cause  will  be  remanded  to  the 
circuit  court,  with  directions  to  enter  Judg- 
ment accordingly. . 

BSAN,  BROWN,  and  JOHNS,  JJ.,  concur. 


MAJOR  CREEK  LUMBER  GO.  V.  JOHN- 
SON et  al. 

(Supreme  Court  of  Oregon.  Feb.  1,  1921.) 

f.  Corporations  ^»66l  (2)  —  Foreign  eorpora- 
tlon  not  complying  with  statute  cannot  sue. 

Foreign  corporation  not  complying  with  re- 
quirements of  Or.  L.  g  6908,  will  not  be  per- 
mitted to  sue  in  the  state  to  enforce  a  contract 
or  for  the  breach  thereof  made  with  the  view 
of  conducting  business  in  the  state  or  while 
transacting  such  business  therein. 

2.  Corporations  ^=>642i6)  —  Exsoutlns  trust 
deed  to  obtain  fuads  for  oarrylng  on  tauslssas 
in  another  state  not  "doing  bnslnasa"  In  such 

-  state. 

Execution  by  a  foreign  corporation  In  the 
state  of  a  trust  deed  to  raise  funds  to  carry 
on  ordinary  business  in  a  foreign  state  held 
not  the  doing  of  business  within  the  state 
within  tbe  meaning  of  Or.  L.  J  6908,  requiring 
foreign  corporations  to  do  certain  things  before 
doing  business  in  the  state. 

tEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Doing 
Business.] 
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S.  CerpotmtloM  ^B42(4)  —  Cvitraett  nad* 
and  ta  be  partdrneil  la  anothar  state  aot  do- 
lag  of  butlaots  la  suoh  atata. 

Or.  L.  1 6906,  requlrtng  foreign  eorporatioiw 
to  comply  witit  certain  conditions  befora  «n- 
gaging  in  busineas  within  the  state,  lias  no  ap- 
plication to  the  contract  of  a  foreign  corpora- 
tion  made,  and  so  far  sb  its  obligations  are 
concerned  to  be  performed,  in  another  state. 

4.  Corporations  «s3G42(4i/2)  —  Mere  esiplay- 
meat  of  agent  net  "doing  baslnass"  within 
sUte. 

The  mere  employment  of  on  agent  to  trans- 
act the  corporation'a  business  is  not  doing  busi- 
ness within  the  meaning  of  Or.  L.  S  6008,  re- 
quiring foreign  corporations  to  comply  with 
certain  conditions  before  engaging  in  business 
within  the  state. 

5.  CorporatloBS  «=9642(l}  — Meeting  of  trns- 
tees  of  corporation  In  state  aot  ''doing  of 

business." 

Act  of  trustees  of  a  foreign  corporation 
meeting  in  a  hotel  or  dwelling  houae  in  the 
state  is  not  tbe  doing  of  business  within  the 
state  within  the  meaning  of  Or.  L.  S  6808,  re- 
qniring  eudi  corporations  to  comply  with  cer- 
tain cwiditions  before  engagmg  in  bnsIneBS 
within  the  state. 

6.  Commerce  <&=»46  —  Corporations  4^636  — 
State  may  regulate  terms  of  doing  of  business 
In  state,  bat  cannot  Interfere  with  interstate 
eaaineroe. 

The  state  has  the  right  to  regnlate  the 
temjs  upon  which  foreign  corporations  diaU  do 
bneiness  within  its  borders,  bnt  the  rl^t  of 
Congress  under  Conat.  V.  S.  art.  1,  {  8,  to  re- 
late commerce  among  the  several  states  cannot 
be  impaired. 

7.  Canstltatloaal  law  i^s>48  —  Statute  gtvaa 
oONstraotloa  whlob  will  reader  It  oonstlta- 
tlonal. 

It  will  not  be  assnmed,  in  the  absence  of 
the  dearest  expression  to  that  end,  that  a  state 
intends  to  do  that  b^  a  etatate  which  it  may 
not  do  constitutionally. 

8.  CorporatloM  «s642(4l/a)  —  Enplaynent 
of  broker  to  distribute  funds  from  pro- 

-  oaada  of  sale  of  lumbar  not  "doing  of  nsl- 
■eea"  in  atata. 

That  brokers  witUn  the  state  are  employed 
by  a  foreign  corporation  to  distribute  funds 
received  by  them  from  the  proceeds  of  the  sale 
of  lumber,  in  payment  for  work  done  in  cutting 
the  timber  and  manufacturing  the  lumber  in 
this  state,  docs  not  ci;u»titute  doing  of  business 
in  the  state  within  the  meaning  of  Or.  L.  S 
6908,  requiring  foreign  corporations  to  comply 
with  certain  conditions  before  engaging  in  busi- 
ness within  the  state. 

8.  Corporations  ^=3642(7)  —  Asking  aid  of 
courts  not  "doing  of  business"  In  stats. 
The  asking  of  aid  of  the  courts  of  the  state 
to  enforce  contracts  that  relate  to  legitimate 
business  to  be  done  in  other  statea,  and  that 
are  not  prohibited  by  tiie  laws  of  the  etate, 
doea  not  constitute  tbe  doiiv  of  bnalnesa  with- 
in the  state  within  the  meaning  of  Or,  L.  | 
0908,  requiring  foreign  corporations  to  comply 


with  certain  cimditiDna  befora  cngaglag  in  bosi- 
nesa  within  the  state. 

19.  Corporations  «=9642(4'/2) —Contract  with 
brokers  to  dispose  of  product  not  "doing  of 
business"  In  state. 
A  contract  with  brokara  in  which  the  lat- 
ter were  to  eell  products  of  a  foreign  corpora- 
tion's mill  produced  in  the  state  of  Washington 
which  were  shipped  to  other  ststes  or  coun- 
tries had  to  do  with  interstate  commerce,  and 
did  not  constitute  the  doing  of  business  in 
the  sUte  within  the  meaning  of  Or.  U  {  6908, 
requiring  foreign  corporations  to  comply  with 
certain  conditioaB  before  doing  buaineaa  within 
the  state. 

In  Banc 

Appeal  from  CBrcnlt  Gonrt^  MnLtnconali 

County ;  W.  N.  Gatens,  Judges 

Action  by  the  Major  Creek  Lumber  Com- 
pany against  E.  T.  Johnson  and  H.  M.  John- 
son, copartners  doing  business  under  the 
firm  name  and  style  of  E.  T.  Johmion  &  Son. 
Judgment  for  defendants,  and  plaintiff 
peals.   Reversed  and  remanded. 

This  is  an  action  to  recover  damagea  for 
brea(^  of  a  contract  to  deliver  logs  to  plain- 
tiff, ft  Waahlngton  corporation,  at  Dorr, 
Eaickltat  omnty,  Waah.  Defendants  Inter- 
posed a  plea  in  abatemat,  alleging  that  plaln- 
tilSf  waa  tranaactlng  businesa  In  the  state  ot 
Oregon  without  first  complying  with  the 
statutory  requiraDentB  regnlatlng  for^gn 
corporations.  Before  any  teatlmcmy  was  tak- 
en In  si^port  of  tills  plea,  [dalntUf  objected 
to  the  Introduction  of  any  evld«H!^  on  tiie 
STound  that  the  plea  did  not  state  facta  suf- 
ficient to  constitute  matter  In  abatonent 
This  motion  was  overmled  by  the  court 
Plaintiffs  objection  to  this  plea  Is  directed  to 
the  allegation  that  plaintiff  "was  and  still 
Is  engaged  in  the  transacting  of  businesa 
In  the  state  of  Oregon."  After  this  motion 
was  overruled  the  defendants  ofC^ed  evi- 
dence In  support  of  their  plea.  The  murt 
made  Its  findings  of  fact,  concluding  there- 
from that  plaintiff  was,  during  the  time  men- 
tioned in  the  pleadings  engaged  in  the  trans- 
action of  business  In  Oregon,  and  that  it  was 
not  entitled  to  maintain  this  action.  Tho 
court  rradered  Judgm«it  dismissing  the  ac- 
tion without  prejudice.  Plaintiff  appeala. 

Huston  it  Meacham,  of  P<ffaand,  for  ap- 
pellant 

B.  G.  Skulason  and  W.  B.  Critchlow,  botb 

of  Portland,  tor  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
Plaintiffs  first  assignment  of  error  relates 
to  the  ovOTulli^  of  the  motion  to  reject  the 
evidence  on  account  of  the  Insufficiency  of 
the  plea  in  abat^nent  The  facts  set  forth, 
in  the  plea  in  abatement  are  very  general 
and  might  be  termed  a  conclualon  of  fftct 
It  la  not  indicated  In  any  way  what  kind  of 
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biudinen  th«  pUintlff  was  transactlnir  in  the 
Btate  of  Or^on,  so  that  plaintiff  could  pre- 
pare a  deCensa  Neither  could  the  court  de- 
termine tberefnmf  whether  the  bosiiiess  al- 
leged to  have  been  transacted  was  Interstate 
or  Intrastate  oommttrc&  All  of  the  facts  re> 
la  ting  to  the  transactlona  of  iJalntlff  within 
the  state  are  set  fnrtti  in  Oie  findings  of  the 
court.  In  Tiew  of  the  tact  that  no  demurrer 
or  motion  was  directed  to  the  idea  In  abate- 
ment, we  are  inclined  to  notice  the  facts 
without  deciding  as  to  the  suffidencT'  of  the 
plea,  as  vxmer  or  later  such  question  may 
cone  before  the  court  in  any  event  Th^  eth- 
er aasignnteits  of  error  <diaUenge  the  anrect- 
nees  of  the  court's  coadusloua  from  the  facts 
foond  and  the  craueQnent  Jndgmwit  dismiss* 
ins  the  action.  . 

It  appears  that  the  buslneas  In  which  the 
plalntia  corporation  proposed  to  engage  and 
did  engage  In  was  the  cutting  of  tlmbw  and 
manufacturing  the  same  Into  lumber  at  Its 
mill  and  selling  and  shipping  It  for  sale,  all 
to  be  done  In  the  state  of  Wasliington,  except 
that  the  major  part  of  the  products  of  the 
mill  was  shipped  and  sold  In  states  other 
than  Washington  and  Oregon.  None  of  the 
lumber  was  sold  la  the  state  of  Oregon.  The 
first  transaction  on  the  part  of  plaintiff  was 
the  execution  and  delivery  of  a  trust  deed  on 
February  1,  1916,  at  Portland,  Or.,  to  the 
Portland  Trust  Company  of  Oregon,  of  all 
of  the  assets  of  i^lntiff  In  the  state  of  Wash- 
ington, as  security  for  a  bond  issue  of 
000,  in  order  to  obtain  credit  or  funds  to 
carry  on  pUtlntters  business  of  manufacture 
ing,  selling,  and  ahiiiplns  lumber  In  the  state 
of  Washington. 

The  other  transactions  which  are  claimed 
to  constitute  doing  business  in  the  state  of 
Or^on  can  better  be  stated  In  a  narrative 
form.  In  February,  1918,  Bryan  B.  Dorr, 
the  presld^t  of  the  plaintiff  corporation, 
came  from  Dorr,  Wash,,  to  Portland,  Dr.,  and 
engaged  rooms  at  the  Multnomah  Hotd,  for 
the  purpose  of  facilitating  negotiations  rela- 
tive to  securing  three  Interdependent  coo- 
tracts  with  the  object  of  cutting  and  deliver- 
ing logs  in  the  mill  pond  of  the  plaintiff  at 
Dorr,  Wash.,  and  the  execution  of  contracts 
for  the  purchase  of  necessary  timber  adja- 
cent to  plaintiff's  jnill  and  the  operation  of 
the  sawmill,  by  manufacturing  lumber,  and 
the  sale  of  the  lumber  throi^h  a  broker,  on 
a  conuniflBion  basi&  Pursuant  to  suc^  nego- 
tiations, at  Portland,  Or.,  on  March  3,  1918, 
iteintilC  entered  Into  a  contract  with  defend- 
ante  whereby  defendants  agreed  to  cut  and 
deUw  logs  at  plalntUTs  mill  at  Dorr,  Wash. 
On  llarcb  80,  1918,  plalntlfe  contracted  with 
Q.  W.  Gates  A  Co^  lomber  bnfters,^  handle 
the  ontpot  of  plaintifrB  mlU  at  Dorr,  Wash., 
OD  a  commtealoo  basla,  G.  W.  Gatea  &  Oo.  to 
advance  such  funds  as  might  be  necessary 
for  the  pnrdiase  at  timber,  and  the  manu- 
facture of  logs  into  merchantable  lumber,  and 


to  distribute  the  funds  received  from  the 
proceeds  of  auch  salee  to  ttie  parties  ^rbo 
performed  the  labor,  leas  a  comml8d<m  to 
O.  W.  Gates  ft  Go.  On  AprU  8,  1918.  tat  the 
steto  at  Or^Knii  plalntur  contracted  wltb 
John  Peterson  to  manufacture  the  logs  into 
lumbtf.at  plaintUTs  sawmill  in  Dorr,  Wash., 
and  to  load  and  ship  the  Inmbtf  upon  orders 
provided  by  O.  W.  Gates  &  Go.  In  order  to 
authorize  the  execution  of  the  contracts,  the 
board  of 'trustees  of  plaintiff,  which  was  com- 
prised of  three  members  at  the  Dorr  family, 
passed  resolutions  of  the  corporatioiQ  In  Port* 
land.  Or.  The  president  also  wrote  letters 
from  Portland,  Or.,  to  different  places  relat- 
ing to  the  lumber  business  at  Dorr.  Wash. 
Soon  after  the  contracts  were  signed  the 
plaintiff  abandoned  ite  office  in  the  state  of 
Washington,  which  was  maintained  in  a  dwell- 
ing house  i^ar  the  mill,  in  order  that  one  of 
the  contractors  might  live  In  the  house,  and 
shipped  all  of  its  books  and  records,  except 
the  minute  book  and  one  book  of  stock  cer- 
tificates, to  New  York  City,  with  the  inten- 
tion of  thereafter  carrying  on  biislnesa  from 
New  Toric  aty  through  a  firm  of  br<^ers. 
The  court  found  the  facts  In  detail  substan- 
tially as  steted  above. 
Section  6808,  Or.  H,  provldea: 

'livery  foreign  corporation,  and  every  for* 
eign  Joint-stock  company  or  association,  before 
tranBactiz^  basineBS  within  this  state,  shall  file 
the  declaration  and  pay  the  entrance  fees  [here- 
hiafter]  provided,  and  shall  duly  execote  and 
acknowledge  a  power  of  attorney  and  cause  the 
some  to  be  recorded  in  the  office  of  the  cor- 
poration commiBBioner,  which  power  of  attor- 
ney shall  be  Irrevocable,  except  by  the  sabstitn- 
tion  of  anoUier  qnalifled  person  for  the  one 
mentioned  therein  as  attorney  In  fact  •  *  * 
It  shall  be  the  duty  of  every  such  foreign  cor- 
poration,  Joint-stock  company  or  assodBtion  to 
maintain  at  all  times  within  this  state  some 
qualified  person  M  its  attorney  in  fact,  as 
herein  provided,  and  in  default  thereof,  it  shall 
not  be  entitled  to  transact  any  business  within 
this  state  or  maintain  any  suit,  action  or  pro- 
ceeding in  ite  conrts." 

It  is  CMitended  by  counsel  for  plaintiff  that 
the  transactions  of  plaintiff  within  this  state 
do  not  constitute  "doing  business"  within  the 
state  of  Oregon,  within  the  meaning  of  the 
statute. 

[1]  Foreign  corporations  not  complying 
with  the  prescribed  stetatory  prerequisites 
for  doing  business  and  malntelning  suite  or 
actl«u  In  the  state  of  Or^jon  ^11  not  be  po^ 
mitted  to  ode  in  this  state  to  enforce  a  con- 
tract, or  finr  the  breadi  thereof,  made  with 
the  view  of  ccmductlng  business  in  tills  states 
or  while  transacting  each  bosinesB  ther^ 
This  Is  inactlcally  nnquestimLed.  Cyclone 
Mining  Co.  t.  Baker  li^t  ft  Power  Oo.  {O. 
C.)  166  Fed.  996.  However,  It  Is  not  every 
transaction  of  business  consummated  within 
the  state  of  Oregon  that  constitutes  doing 
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bnsineBs  In  tbe  Btate,  according  to  the  ptur* 
port  of  the  statute. 

[2]  We  flrst  notice  tbe  eiecntlon  of  tbe 
trust  deed.  In  ctmelderlng  the  matter,  the 
nsoal  and  ordinary  baslness  of  the  corpora- 
tion shonM  be  kept  In  mind.  It  was  an  Iso- 
lated act  of  business  by  the  Washington  corpo- 
ration, and  did  not  indicate  a  purpose  on  the 
part  of  the  corpora tl cm  to  carry  on  Its  ordi- 
nary business  in  the  state  of  Oregon.  It  was 
an  incidental  transaction  for  the  purpose  of 
obtaining  credit  or  ftrnds,  with  tbe  object  of 
carrying  on  Its  arowed  and  ordinary  busi< 
nesB  of  manufacturing  lumber  in  the  state 
of  Washington,  and  did  not  come  within  the 
pale  <it  the  statute  in  regard  to  "dc^ng  busi- 
ness** within  tills  state.  .  La  Ifolne  liomber  & 
Trading  Co.  t.  Kestramn  (a  O.)  ITl  Fed. 
960;  Oommerdal  Bank  t.  Sherman,  28  Or. 
073,  4&  Pac.  668,  52  Am.  St  Bep.  SU;  Sim- 
mens-Bnrke  CSothlag  Oo.  v.  Unton,  90  Aik. 
78,  76,  117  S.  W.  776t  Union  Trust  Go.  t. 
SlckelB,  125  App.  Dir.  105.  109  M.  ¥.  Supp. 
262;  Oooper  Mfg.  Co.  Ferguson,  118  IT.  & 
727,  5  Sup.  Ot  789,  28  li.  Dd.  1188;  IS  B. 
O.  h.  pp.  88,  72,  H  48,  48;  2  Ann.  Gaa.  807, 
note;  11  Ann.  Oas.  SSO.,  note.  The  pbydcal 
presence  of  Mr.  Dwr,  an  officer  of  the  Wsah- 
Ington  oorpontlon.  In  thta  state,  though 
aboat  tile  business  of  the  corporatlui,  was 
not  df^ng  business  In  this  state.  Ladd 
Metals  Co.  t.  Am.  Mining  Co.  (a  C)  162 
Fed.  1012.  Our  statute  does  not  pnriilbit  the 
bringing  of  an  action  by  a  foreign  corpora- 
tion not  complying  with  the  statutory  re- 
quirements upon  aU  ccoitracti^  but  only  upon 
such  contracts  as  are  made  with  tiie  vlew  to 
the  conduct  of,  and  wbUe  transacting,  business 
in  Oregon.  Section  6908,  Or.  L. ;  La  Molne, 
ete.,  T.  Kesterson,  supra.  It  has  been  held 
that  a  visit  to  the  state  by  the  president  of  a 
foreign  corporation  for  the  purpose  of  set- 
tling a  claim  for  damages  was  not  doing 
business  within  the  state,  so  as  to  Talldato 
process  served  upon  him:  Hoyt  v.  Ogden 
Portland  Cement  Ca  (C.  C.)  185  Fed.  899 

Apparently  It  was  not  the  purpose  for 
which  the  plaintiff  corporation  was  organized 
to  sell  bonds.  It  may  be  empowered  to  do  so 
as  incidental  to  Its  lumber  business,  and  to 
execute  a  mortgage  to  secure  the  same.  Sucli 
powers  are  to  be  exercised  in  subordination 
to  the  main  purpose  of  the  lumber  company. 
It  was  a  means  to  enable  it  to  accomplish  its 
purpose  of  manufacturing  and  selling  lum- 
ber. A  distinction  should  he  drawn  between 
the  purposes  of  a  corporation  and  its  powers. 
General  Cwiference  of  Free  Baptists  t.  Berk- 
ey,  156  Cal.  466.  105  Pac.  411 ;  Floyd  t.  Per- 
rin,  30  S.  G.  1.  12,  8  S.  E.  14,  2  L.  B.  A.  242; 
note  Ann.  Gas.  1912A,  664.  where  we  also 
find  the  note: 

"A  contract  made  in  tbe  state  by  a  foreign 

corporation  for  the  sale  of  its  capital  stock  or 
bonds  ii  not  a  part  of  tbe  business  the  corpo- 
ration was  organised  to  conduct,  and  hence 


(Or. 

does  not  eonstUote  dtrfng  bnrinete*— cfting 
cases.  ' 

It  has  also  been  h^d  that  the  making  of  a 
single  contract  within  the  state  does  not  con- 
stitute doing  business  therein.  Hlrsctafeid  t. 
McCuUagh,  64  Or.  502,  512,  127  Pac.  541, 
130  Paa  1131;  People's  Sav.  Bank  t.  Fulton 
Contracting  Oo.  (Sup^)  119  N.  Y.  Supp.  622. 
Taking  a  note  and  mortgage  to  erldence  and 
secure  a  debt  Is  within  this  rnle,  Coode  y. 
Colorado  InTeat  Loan  Co.,  16  N.  M.  461,  117 
Pac  806.  But  the  doing  of  evai  a  single  act 
ct  business  whlcti  potalns  to  the  <»dlnary 
buslnees  and  purposes  of  tbe  corporation, 
as  distinguished  from  an  act  within  Its  pow- 
ers, is  pnAlbited  according  to  the  ooostriH^ 
tlon  placed  by  some  courts  iqxm  a  statute 
prescribing  the  condltifms  to  be  complied 
with  by  foreign  corporations.  Alabama 
Western  By.  Ca  t.  Tidley-Bates  Const  Oo^ 
182  AU.  890,  60  Soutii.  841;  Tomson  T.  Iowa 
State  Traveling  Men^  AsB'n,  88  N«b.  899^ 
129  N.  W.  B29i  Deere  Plow  Oa  t.  Wyland, 
69  Kan.  266,  76  Fac  863,  S  Ann.  CaB.  804; 
note  Ann.  Cas.  1812A.  668. 

tS]  Onr  statute  requirb^  forrtgn  corpo> 
ratiffiu  to  comply  with  certain  conditions  be- 
fore engaging  In  baslness  witbin  the  state  of 
Oregon  has  no  apidlcatlon  to  Qie  contract  of 
a  foreign  corporation  made^  and  so  ter  as  Ita 
obligations  are  concerned  to  be  performed,  in 
another  state.  AH  of  the  contracts  executed 
by  the  plalntur  company  for  cnttfng  timber, 
manufacturing  the  same,  and  shipping  the 
products  were  to  be  performed  In  the  state 
of  Washington,  and  the  statute  does  not  ap- 
ply thereto.  Ann.  Cas.  1914A,  700;  Patsons- 
wnila  Lumber  Co.  t.  Stuart,  182  Fed.  779, 
105  C.  C.  A.  211;  81o8s<Sheffleld  Steel  A 
Iron  Oo.  T.  Tacony  Iron  Oo.  (O.  0.)  188  Fed. 
645 ;  Palaiiau  v.  Reliance  Steel  Foundry  Co., 
74  N.  J.  Eq.  325,  09  Atl.  1098;  International 
Textbook  Co.  t.  Connelly,  67  Misc.  Rep.  -19, 
124  N.  Y.  Supp.  603;  American  Food  Prod- 
ucts Co.  Am.  Hilling  Co.,  161  Wis.  386, 
138  N.  W.  1128;  Securmes  Development 
Corp.  V.  Brethour,  20  Ont  W.  Rep.  662,  3 
Ont.  W.  N.  260. 

[4]  Two  years  elapsed  after  tbe  ezecation 
of  the  trust  deed,  when  Mr.  Bryan  B.  Dorr, 
president  of  the  plaintlfb  corporation,  visit- 
ed at  the  Multnomah  Hotel  In  ttie  <dty  of 
Portland,  and  the  corporation  executed  the 
contracte  for  cutting  and  manufacturing  lum- 
ber in  the  state  of  Wadilngton.  After  that 
the  lumbering  business  In  Washington  ap- 
pears to  have  been  carried  oo  tiirougli  the 
plalnttflT'B  contractors  or  eervauta.  Tbe  mak- 
ing of  the  contract  with  the  defradanta  for 
Huch  work  was  of  much  the  same  nature  as 
the  employment  of  an  agent.  The  defendant 
contractors  were  in  fact  to  act  as  the  agents 
or  servants  of  the  plaintiff  In  cutting  its  lum- 
ber, and  the  same  may  be  said  of  John  Peter- 
son, wltii  whan  plaintiff  negotiated  and  con- 
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traeted  to  mantifftf^re  the  fo^  Into'  Ima'ber 
at  Its  mill  In  the  atate  of  Wasfalngton,  and 
to  load  and  ship  the  lumber  upon  ordert. 
The  foet  Qiat  the  accotnmodatlona  at  the 
Multnomah  Hotel  In  the  dty  of  Portland 
were  more  agreeahle  to  flie  preflld^t  of  the 
corporation  than  the  dwellhig  In  or  n«ir  the 
timber  In  Washington  may  be  left  out  ot  the 
case.  The  mere  emi^oyment  of  an  agent  to 
transact  the  company's  busineea  Is  not  doing 
business  within  the  meaning  of  the  statute. 
Verdigris,  etc..  Go.  t.  StanBeld,  25  Okl.  266, 
105  Pac  337 ;  note  Ann.  Gas.  1912A,  0S6. 

[6]  The  plaintiff  lumber  company  appears 
to  have  bad  no  regular  "office"  In  the  ordi- 
nary sense  of  the  word.  The  board  of  trus- 
tees transacted  their  buslnma  in  a.  dweUlag 
bome,  or  aome  such  place.  The  act,  of  the 
trustees  of  the  plaintiff,  meeting  in  a  hotel 
or  dwelling  honse  In  this  state,  where  It  Is 
not  domiciled,  was  not  transacting  business 
In  this  state  within  the  meaning  of  the  stat- 
ute. Honeyman  v.  Col.  Fuel  &  Iron  Co.  (C. 
C.)  133  Fed.  96,  99,  which  quotes  from  the 
<^inIon  in  the  case  of  People  ex  r^  Dlrea- 
PeUcaa  Oo.  t.  reitn«r,  77  App.  Dir.  189,  78 
N.  r.  Sopp.  lOlT,  BB  toUowa: 

"This  corporation  was  not  doing  hnsuMsa  In 
the  state  of  New  York  in  the  sense  In  which 
that  term  is  used  In  the  statute.  The  fact  that 
it  had  an  office  here,  and  wag  authorized  to  do 
business,  did  not  make  it  'doing  buBiness.*  The 
office  which  it  had  here  was  used  simply  for 
the  pnrpoae  of  enabling  the  directors  to  meet 
in  it  and  declare  dividends  npon  its  preferred 
atock,  and  the  cash  on  band  and  money  in  bank 
are  for  the  purpose  of  paying  such  dividends 
when  declared.  This  la  all  the  bnainesa  it  did 
in  the  state  of  New  Tork,  and  tMp  dearly  did 
not  bring  it  within  the  statutes  maUng  ft  lia- 
ble to  taxatfon." 

p,  7]  The  contract  and  all  of  the  arrange- 
ments with  O,  W.  Gates  ft  Co.  pertain  strict- 
ly to  Interstate  oHnmerce.  Xhey  were  to  act  i 
as  bnAers  In  selliag  .  the  products-  of  the 
plalntUTa  mill,  pradueed  In  tlie  state  of 
WasbtogtoD,  wbiob  were  shipped  to  other 
states  or  oeuntrles.  It  fa  not  ibowa  that  any 
of  the  lumber  was  sbl|K>ed  to  or  sold  in  the 
state  of  Oregon.  This  state  has  the  ri^t  'to 
regulate  tbe  terms  upon  wUcb  for^gn  corpo- 
rations shall  do  business  within  Its  borders ; 
yet  the  right  of  G<mgre8s  under  article  1 
of  section  8  of  the  federal  Constitution  to 
■■r^alate  commerce  among  the  several  states" 
cannot  be  Impaired  by  such  r^latlcms.  The 
ri^t  of  a  state  to  regulate  or  In  any  way 
burden  Interstate  onnmerce  Is  denied  by  the 
federal  Conatttutlon.  I41  Molne  Lumber  & 
Trading  Co.  v.  Kesterson,  supra.  It  will  not 
be  assumed,  in  the  absence  of  the  clearest 
expressions  to  that  end,  that  a  state  Intends 
to  do  that  by  Its  statute  which  It  may  not  do 
ctmstltutlonally.  Where  a  transaction'  by  a 
foreign  corporation  Is  of  a  character  plainly 
pertaining  to  Intestate  commerce,  the  stat- 


ute relating  to  doing  business  will  be  deemed 
not  to  have  been  intended  to  apply  thereto. 
Spauldlng  V.  McNary,  64  Or.  491,  180  Pac. 
391,  1128 ;  Vermont  Farm  Mach.  Co.  v.  Hall, 
SO  Or.  808,  819,  156  Pac.  1078;  note  Ann. 
Oas.  1912A.  p.  665 ;  Dixie  Cotton  Felt  Ma^ 
treelB  Go.  t.  Sterns,  etc.,  Co.,  185  Fed.  431. 
107  O.  C.  A.  Bd ;  In  re  Monongahela  Distil- 
lery Co.  <D.  C.)  186  Fed.  220;  Butl^r  Bros. 
Shoe  Oo.  V.  U.  S.  Kubber  Co.,  156  Fed.  1, 
85  O.  0.  A.  107 ;  Fooie  v.  Simon  Piano  Co^ 
18  Idaho,  167,  108  Pac.  1038;  A.  H.  Woods 
Production  Go.  r.  Chicago,  etc.,  R.  Co.,  147 
111.  App.  568;  Pressed  Radiator  Co.  v.  Hnghes, . 
1C6  111.  App.  88;  GotUd  Land,  etc.,  Co.  v. 
Rocky  Mt  Tel.  Oo.  17  Wyo.  620,  101  Pac 
939. 

Mr,  Fomeroy,  In  Pomen^  on  Cmist  Ijaw, 
p.  876^  says: 

"Commerce  includes  the  tect  of  Interconrse 
and  of  trafflc  and  the  sabjeet-matter  of  tettr- 
conra*  and  traffic.  The  fact  of  faitetconrte  and 
traffic,  again  .embraces  all  the  means,  instm- 
tnents,  and  places  by  and  In  which  intercourse 
and '  traffic  are  carried  on,  and,  farther  still, 
comprehends  tbe  ActM  of  carrying  them  on  at 
these  places,  and  tv  and  with  these  means. 
The  sBl4eet*matteT  of  ii^reonrae  or  traffic  auiy 
be  either  thinsa,  goods,  chattels,  merchandise, 
or  persons.  Alt  these  may  therefore  be  rego- 
lated." 

[B]  The  fact  that  Gates  &  Co.  were  to  dis- 
tribute the  funds  received  by  them  as  the 
proceeds  of  the  sale  of  lumber,  In  payment 
for  work  done  In  cutting  t^e  timber  and  man- 
ufacturing the  lumber,  would  In  no  way 
change  the  Ij'anaactiou.  It  would  be  to  the 
same  effect  as  thou^  Gates  ft  Co.  had  paid 
the  money  to  Che  officers  of  tbe  plaintiff,  and 
they  in  turn  had  paid  for  the  labor  per- 
formed! 

In  Ware  t.  9auillton-Browu  Shoe  Co., 
9e  Ala.  140^  9  Bonth.  136.  the  headMrts  reads: 

"A  contract  for  the  purchase  of  goo^ds,  made 
between  a  dtlzen  of  Alabama  and  a'Mlssonri 

corporation,  whether  made  In  Alabama  or  Mis- 
souri, is  within  the  congressional  power  to  reg- 
ulate Interstate  commerce;  and  the  corporation 
may  maintain  a '  suit  on  the  contract  in  Ala- 
bama, without  alleging  or  showing  a  compliance 
with  our  constitutional  and  statutory  provisions 
aa  to  having  a  resident  agent  and  a  known 
place  of  buaineas." 

(I]  The  statute  Is  directed  and  conflned 
to  foreign  corpomtloiis  that  transact  business 
In  this  statew  The  addng  of  the  aid  of  the 
courts  to  enforce  contracts  that  relate  to 
legitimate  business  to  be  done  In  other  states 
and  that  are  not  prohibited  by  the  laws  of 
this  atate  does  not  constitute  doing  business 
In  this  state  within  the  meaiUng  of  the 
statute. 

[H]  All  of  the  transactions  which  were 
negotiated  and  consummated  by  the  plaintiff 
within  this  state,  except  for  convenience, 
could  have  beoi  transacted  In  the  state  of 
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Wasblngton,  and  were  to  be  carried  out  tlwre, 
except  the  business  wltb  tbe  br(riierage  firm 
of  O.  W.  Gates  &  Co^  wbidi  was  in  Airtbex^ 
ance  of  Interstate  commatn. 

WhateTer  maj  be  tbe  oondasloii  In  regard 
to  tbe. sufficiency  of  tbe  plea  In  abatement, 
the  facts  In  this  case>  aa  found  by  tbe  trial 
cour^  and  shown  by  tbe  teatfanony,  do  not 
show  that  the  i>lalntitr  was  doing  antdi  bosl-, 
nesa  In  this  state  as  to  prevent  it  from  ob-' 
talnlng  relief  in  our  courts.  Tbe  trial  court 
erred  In  diamlatdng  the  action. 

^e  Judgment  of  tlie  lower  court  wiU  be 
reversed,  and  the  cause  remanded  for  snob 
further  proceedings  as  may  be  deemed  ap- 
pnipriate^  not  inconsistent  herewith. 


STATE   ex   rel.   HOPKINS,   Atty.  Ges.,.  v. 
TRAVIS,  Superiatendent  of  iBSUranes, 
et  al.    (No.  23016.) 

(Supreme  Court  of  EanBss.   Jan.  8,  192L) 

(Syttahua  by  ike  OonrL) 

1.  Taxation  <B=»l4<^Tax  upon  Are  lasnraace 
premiums  held  not  oolleetlbia  andef  statate 
■poa  relnsBraace  eoatracts. 

Under  Bections  6467-6469  of  the  General 
Statutes  of  1916,  which  exact  from  fire  insur- 
ance companies  a  tax  of  2  or  4  per  cent  of  all 
the  premiums  received  on  account  of  businesB 
doDe  in  thiB  state,  it  is  held  that  this  statutory 
pereeatage  is  collectible  but  once  and  no  more; 
and  addittonal  exactions  of  such  tax  upon  these 
premiums  cannot  be  made  apon  divisions  of 
those  premiums  among  other  insurance  compa- 
nies onder  reinsnrance  contracts  whereby  the 
latter  undertake  to  iademnify  tbe  original  in- 
snranee  company  or  aid  It  in  carrying  tbe  risks 
for  which  tbe  premiums  were  originally  paid. 

2.  Taxation  «=3527  —  SapertnteRdeat  of  la- 
suranoe  may  direct  paymaat  of  taxes  apon 
Ore  tasnranoa  prenlama  la  most  diraot  aad 
ooavanleat  way. 

It  is  within  the  sound  administrative  dis- 
cretion of  tbe  superintendent  of  insurance  to 
direct  and  require  that  tbe  statutory  tax  be 
paid  in  tbe  most  direct,  convenient,  and  ac- 
curate way  for  tbe  efficient  conduct  of  his  de- 
partmental business. 

Mandamus  by  tbe  State,  <ai  the  retetlon  of 
Richard  J.  Hopkins,  Attorney  General, 
against  Frank  L.  Travis,  as  Superintendent 
of  Insurance,  and  others.  Writ  denied. 

Rldiard  J.  Hopkins,  Atty.  Gen.,  and  J.  K. 
Bankln,  of  Topeka,  for  plaintiff. 

John  Ifc  Hunt,  Bennett  R.  Wheeler,  and 
S.  M.  Brewster,  all  of  Topeka,  and  O.  B. 
Ryon,  of  Chicago,  111.,  for  defendants. 

DAWSON,  J.  The  state  brings  this  pro- 
ceeding to  reQuIie  tlie  8ui>er  in  tendon  t  of  in- 


sutanoe  to  pay  Into  the  atate  tnuuxy  cartAin 
sums  of  mon^  paid  under  protest  to  him  on 
a  diapnted  interpretaU<m  of  certain  pro* 
vlaicma  of  statute  governing  the  rl^t  of  fire 
insurance  companies  chartered  In  other 
states  and  in  for^gn  oonntrles  to  txanaact 
business  in  Kansas.  Tbeae  insurance  otna- 
penies  are  nude  defendants,  and  they  aa- 
aume  the  burden  of  tbe  defoise ;  tbe  vajpet' 
Intendent  mer^  taking  tbe  attitude  of 
awaiting  an  authoritative  interpretation  of 
the  pertinent  law  sovemlng  his  dutj  in  this 
mattor. 
^nie  statate  reads: 

"Sec.  5467.  Every  insurance,  guaranty  and 
accident  company  or  association  not  organized 
under  the  laws  of  this  state  shall,  sb  herein- 
after provided,  annually  pay  a  state  tax  opoa 
all  premiums'  received,  whether  in  cash  or  in 
notes,  in  this  state,  or  on  account  of  business 
doiie  In  this  state,  for  insazance  of  lite,  proper- 
ty or  interests  In  this  state,  or  guaranfy  com- 
panies, at  the  rate  of  two  per  cent,  per  annum, 
which  amount  of  tax  shall  be  assessed  by  the 
superintendent  of  the  insurance  department, 
as  hereinafter  provided. 

"Sec.  6468.  Every  suefa  company  or  assoda- 
tion  shall,  on  or  before  the  16th  day  of  Janu- 
ary in  each  year,  make  a  return,  verified  by 
the  affidavit  of  Its  president  and  secretary  or 
otiier  chief  officers,  to  the  superintendent  of 
the  insurance  dejiartment,  stating  the  amount 
of  all.  premiums  received  by  said  company, 
whether  In  cash  or  notes,  In  this  stste,  during 
the  year  ending  on  tbe  Slst  day  of  December 
next  preceding.  Upon  receipt  of  such  returns 
the  superintendent  of  tbe  insurance  depart- 
ment shall  verify  the  same,  and  assess  the 
taxes  upon  the  various  companies  on  tbe  basis 
and  at  tbe  rate  provided  for  in  section  1  of 
this  act,  and  proceed  to  collect  tbe  same  from 
the  insurance  companies  and  cover  the  same 
into  the  state  treasury. 

"Sec.  S469.  Every  insurance,  guaranty  and 
accident  company  or  association  organized  un- 
der the  laws  of  any  foreign  country  shall,  as 
hereinafter  provided,  annuaHy  pay  a  state  tax 
upon  all  premiums  received,  whether  In  caah 
or  in  notes,  hi  this  state,  or  on  account  d  bosl- 
nesa  done  in  this  state^  for  insutaaee  of  Ufe^ 
property  or  interests  in  this  state,  or  guaranty 
companies,  at  the  rate  of  four  per  cent  per 
annum,  which  amount  of  tax  shall  be  assessed 
by  the  superintendent  of  the  insurance  depart- 
ment as  hereinafter  (hereinbefore)  provided." 
Gen.  Stat.  1916. 

The  defendant  Insurance  companies  which 
have  been  Impleaded  file  answers  in  which 
It  appears  that  it  Is  their  custom,  as  soon  as 
they  accept  fire  insurance  risks  and  issue 
policies  to  their  Insured  patrons  therefor,  to 
cede  a  part  of  such  Insurance  liabUitlea  to 
each  other  or  to  other  companies  so  that  In 
the  event  of  loss  the  burden  wUl  not  fall  too 
heavily  on  the  companies  Issuing  tbe  tnaor- 
ance  policies.  Por  example,  if  a  company 
should  issue  a  policy  of  Are  Insurance  for 
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9100,000  aa  a  bnalness  bnlldins  and  collect 
the  pTemlum  therefor,  that  company  would 
Immediate  prorate  and  divide  that  risk 
or  liability  among  a  number  of  other  Are 
Insurance  companies,  so  that,  In  the  event  of 
the  destruction  of  the  building  by  fire,  the 
original  Insuring  company  woiild  not  be  al- 
together impoverished  by  the  payment  of 
that  one  loss.  Of  course.  In  passing  along 
portions  of  the  liability  or  risk  to  these  other 
companies  it  hands  over  to  them  also  a  prop- 
er proportion  of  the  premium  which  it  collect- 
ed from  the  insured.  The  defendant  com- 
panies attach  to  their  pleadings  copies  of 
contracts,  called  "treaties,"  covering  with 
elaborate  detail  the  meCQods  of  apportioning 
Bocb  UabUitlee,  and  for  advising  each  other 
of  the  insurance  written  and  thus  ceded  to 
the  companies  associated  In  these  "treaty" 
contracts.  This  general  scheme  of  dividing 
liabilities  assumed  goes  by  the  general 
name  of  reinsurance  and  the  main  Question 
at  issue  In  this  lawsuit  is  whether,  under 
the  statutes  above  quoted,  the  superintendent 
is  authorized  not  only  to  exact  the  statutory 
franchise  tax  upon  the  premiums  collected 
on  the  Are  Insurance  policies  Issued  or  writ- 
ten In  Kansas,  but  also  upon  the  subsequoit 
divisions  of  those  premiums  wben  they  are 
later  apportioned  between  the  companies 
which  take  over  and  assume  parts  of  the 
risks  for  which  the  premiums  were  collected 
from  the  insuring  public. 

We  think  not  Once  the  2  pes  cent  or  4 
per  cent  tax  on  all  i^emlviDs  received  on 
account  of  Are  Insurance  business  done  in 
this  state  ts  paid,  there  is  an  end  of  the  mat- 
ter.  While  the  state  and  its  Insurance  de- 
partmoit  may  have  a  proper  interest  in  this 
general  subject  of  reinsurance,  may  question 
or  snpendse  the  bnaiaess  policy,  prudence, 
foresi^t,  economy,  and  Oie  like,  of  these 
elaborate  ^ehonea  of  apportldning  and  divid- 
ing the  liabilities  and  premiums  reodved 
therefor  among  the  compoides  associated  in 
these  "treaty^  compacts,  yet  the  statute  un- 
der which  the  tax  is  Imposed  does  not  con- 
cern Itsdf  with  these  matters.  The  person 
who  obtains  the  Insurance  protecti(m  and 
who  pays  the  premltun  therefor  has  no  direct 
concern  In  these  relnsnruice  arrangmrats. 
He  deals  only  vltib  Ite  cooopaay  whldi  nnder- 
taktt  to  carry  the  rUk;  and  be  looks  to  It 
and  only  to  It  ftv  payment  of  Are  losses  cov- 
ered by  bis  insurance  policy.  That  company 
has  to  pay,  and  tbe  fact  ttiat  It  has  divided 
the  premium  rec^ved  from  Its  customer  with 
otbm  companies  whicta  under  these  relnsur- 
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ance  "treaties"  must  indemnify  the  company 
which  has  to  pay  the  loss  Is  a  matter  which 
the  Insured  may  never  hear  of  and  with 
which  he  has  no  concern. 

[1]  It  must  therefore  be  held  that  when 
the  proper  percentage,  2  or  4  per  cent,  of  the 
premiums  collected  for  insurance  business 
done  In  this  state  is  paid  to  the  superintend' 
ent  of  insurance,  the  statute  is  fully  satisfied ; 
and  there  Is  no  further  lawful  demand  upon 
the  defendants  for  additicmal  percentages  of 
those  premiiuns  on  the  mere  division  of  them 
among  other  compaoiea  which  by  contract 
undertake  to  aid  or  indemnify  the  insuring 
company  in  carrying  the  risks  for  which  tbe 
premiums  were  originally  paid. 

This  simple  and  obviously  correct  interpre- 
tation of  our  statute  renders  It  unnecessary 
to  consider  whether  the  statute.  If  suscept- 
ible of  another  construction,  would  reacb  the 
premiums  divided  under  these  reinsurance 
contracts  if  all  the  business  pertaining  there- 
to were  transacted  outside  of  this  state.  We 
note,  however,  that  the  courts,  which  have 
had  to  consider  that  aspect  of  the  matter,  as 
well  as  the  phase  of  the  question  which  we 
have  discussed,  have  uniformly  arrived  at 
the  c(mclusi<m  that  the  premiums  collected 
for  insursnce  are  subject  only  to  one'  toll  by 
the  state,  not  sncoesslve  tolls,  as  the  Insuring 
compantes'  UabUltles  are  apportioned  or  re- 
apportioned under  relnsunmce  arrangements. 
See  State  v.  Contin^tal  Ins.  Oo.  (Ind.  App.) 
116  N.  E.  929;  In  re  Continental  Casualty 
Co.  (Iowa)  179  N.  W.  1S6,  Advance  Sheets 
No.  2;  People  v.  American  Central  Ins.  Co., 
179  Mich.  371,  146  N.  W.  235. 

[2]  The  state  suggests  that,  if  this  Interpre- 
tetlon  of  the  statute  be  tbe  correct  one.  we 
should  also  hold  that  the  entire  tax  should 
be  paid  by  the  original  insurance  company 
whicdi  collected  the  premium.  This  seems  to 
be  a  matta  lying  wholly  within  the  sound  ad- 
ministrative discretion  of  the  snperfaitaident 
of  insurance,  and  be  can,  require  it  to  be  paid 
in  tbe  most  direct,  convenient,  and  accurate 
way  tor  the  efflcioit  conduct  of  his  depart- 
mental bndness. 

The  state's  motlmi  fbr  judgment  on  tbe 
pleadings  will  be  denied ;  and  the  insurance 
superintendent  is  directed  to  return  to  the 
defendants  their  moneys  exacted  under  pro- 
test from  them  for  reinsurance  after  the  prop- 
er premium  tax  has  onoe  been  paid  as  pro- 
vided by  law. 

Writ  denied. 

All  the  Justices  concurrinft 
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BEACHY  T.  JONES  •(  «l.   (MM.  22908, 22935.) 

(Snpreme  Court  of  Kanias.  Jan.  8,  1921. 
BeheariDg  Denied  Feb.  18.  1921) 

fByttahua  hv  the  Court.) 

1.  Bills  awl  notes  «=»497(5)— Plaintiff  has  bur^ 
4ea  of  showing  himself  a  holder  In  due 
oonrsa,  where  maker  sets  np  fraud. 

Where  a  plaintiff  transferee  of  a  negotia- 
ble promiseory  note  anes  the  maker  and  payee 
ae  codefeodantB  thereon,  claiming  to  lie  a 
'bolder  In  due  coarse,  and  the  defendant  maker 
pleadi  and  Us  evidence  tends  to  prove  that 
he  was  induced  by  the  fraud  c»f  the  payee  to 
ezecnte  and  deliver  the  note,  the  plaintifC  has 
the  burden  of  ahowiiii  by  eTideneo  that  he  ac- 
quired the  note  in  tlie  usual  course  of  business, 
before  matorityt  axd  without  notice  of  any  vice 
In  it;  and,  unless  that  evidence  Is  so  clear  and 
unequivocal  as  to  leave  no  room  for  difference 
of  opinion  conceming  it  among  fair-minded 
men,  the  question  as  to  the  Issue  and  the  cred- 
ibility of  tbe  evidence  is  for  the  jury,  and  ft  is 
error  to  instruct  tli«  Jury  to  render  a  verdict 
for  plaintiff. 

2.  Judgment  «»292(1)— Wlioro  all  parties  In 
oourt  pleader's  pr^er  not  Important,  and 
ooart,  must  render  proper  Jndgment. 

When  a  pleading  states  all  the  necessary 
facts  to  maintain  a  defense  to -an  action  on  a 
promissory  note,  and  the  evidence  is  sufficient 
to  support  its  allegations,  and  tbe  parties  con- 
cerned are  in  conrt,  tbe  pleader's  prayer  is  not 
important;  and  it  is  the  court's  duty  to  render 
tbe  proper  Judgment  therein;  and  sncb  judg- 
ment may  or  may  not  conform  In  whole  or  ia 
part  to  the  relief  prayed  for  by  tiie  Reader, 
following  Eagan  t.  Uurray,  1Q2  Kan.  186,  and 
dtations,  170  Fac.  889. 

3.  Pleading  «=»40e(9)— Where  evMssoe  Intre- 
dnoed  In  defense  pinaiing  nnat  Im  eonstmod 

as  snffldsnt. 

When  tbe  trial  court  permits  evidence  to 
be  introduced  in  extenso  to  support  a  defense 
to  a  promissory  note,  the  pleading  upon  vhicb 
such  defense  was  intended  to  be  based  should 
be  construed  as  if  It  sufficiently  set  out  the 
fscts,  or  ss  If  the  issues  had  been  enlarged 
by  consent  of  parties. 

4.  New  trial  ^\3,  83— Pleading  «3a236(4)— 
Pleadings  may  be  amended  after  Judgment  at 
same  term  of  oourt;  retrial  properly  granted 
for  failure  of  Jnstloe  after  amendment  of 
pleading. 

During  the  term  at  whldl  a  Judgment  is  en- 
tered, tbe  trial  court  has  complete  control  of 
that  judgment,  and  may  permit  ameAdments  to 
pleadings  In  furtherance  of  Justice  even  after 
judgment,  and  may  grant  a  new  trtal  thereon; 
and,  if  the  trial  court  is  not  satisfied  that  the 
litigants  hnve  received  substantial  justice,  it 
may  and  should  grant  a  new  trial. 

3.  Limitation  of  aotlons  «=»I82C3)  —  Llnlta- 
tlone  must  be  specially  pleaded. 
Where  an  action  is  brought  on  a  promissory 
note  against  tiie  msker  and  payee  as  code- 1 


fendants,  and  l&e  maker  flen  an  anawer  and 
cross-petition  agafaiat  faia  eodefendant,  alleging 
the  fraud  of  the  latter  in  proeuriBg  the  note, 
and  the  payee's  answer  to  aueh  crass-petition 
is  merely  a  gmeral  denial,  such  answer  la  In* 
sufficient  to  raise  a  question  of  tbe  statute  of 
limitations,  as  such  a  defense  can  only  be  rais- 
ed by  a  specific  plea — ^following  Parker  v.  Berry, 
12  Kan.  361;  Oroan  v.  Baden,  78  Kan.  864,  85 
Fac.  632. 

6.  Venue  «=>49(2),  60— Change  proper  whan 
oonnsel  becomes  distriot  Judge  and  cneli  Jadge 
may  hear  the  applloatloa. 

When  an  attorney  wbo  had  been  of  coun- 
sel in  a  lawsuit  becomes  the  district  Judge  of 
tbe  forum,  a  change  of  venue  is  proper  in  such 
case,  but  such  Judge  may,  with  entire  propria^, 
consider  tbe  motion  for  a  diange  of  Tenoe  and 
he  has  Joriadiction  to  grant  it 

7.  Appeal  and  error  «=»l  173(1)  —  Whea  8n. 
preme  Conrt  may  grant  new  trial  between  all  s 
parties  la  action  on  note  Invohrini  prlnwry 
aad  secondary  liability  stated. 

Where  a  judgment  has  been  rendered 
against  two  oodef sndants  on  a  promissory  note, 
snd  the  question  of  primary  and  secondary  lia- 
bility is  determined  therein,  and  the  defend- 
ant who  is  hah)  primarily  Ihible  appeals  from 
the  judgment,  and  the  defendant  who  Is  held 
secondarily  liable  does  not  appeal  thsrefram, 
but  does  appeal  frtm  an  order  granting  a  new 
trial  of  croBS-lsBues  joined  between  the  two  co- 
defendants,  this  court  may,  when  it  fs  proper 
that  the  Judgment  should  be  reversed  at  the 
instance  of  the  defendant  who  did  appeal,  order 
the  judgment  reversed  in  toto,  and  order  a 
trial  de  novo  between  all  the  parties,  when 
such  order  Is  necessary  to  prerent  a  poasiUa 
misMrriage  of  justice. 

Appeals '  from    District    Oourt,  Jewdl 

Oounty. 

Action  by  Richard  Beacby  against  Wllllain 
Oampbell  and  Henry  D.  Jones.  From  a  judg- 
ment for  plalntltr,  defendant  Jones  appeals; 
and  &om  orders  permitting  defenaant  Jonea 
to  amend,  and  granting  a  new  trial  and  a 
change  of  venue,  defendant  Campbell  ap- 
peals. Judgmoat  against  defendant  Jones 
reversed,  and  Judgment  awarding  new  trial 
between  Campbell  and  Jones  affirmed,  and 
botb  i^^teals  remanded,  with  Instroctlona. 

No.  22906: 

R.  W.  Turner  and  Dinald  V.  Staidey,  both 
of  If anluto,  for  appelbiitt. 

S.  G.  Fostlpthwalte,  of  JmU  City,  L.  a 
um  ft  Son,  of  Smith  Cmter,  and  A.  M.  Har- 
vey, of  T(q>eka.  for  appellee. 
No.  22,985: 

R.  C.  PoaOethwaite,  of  Jewtil  City.  A.  M. 
Harvey,  of  Topeka.  and  L.  G.  Ufal  &  Son.  of 
Smith  Centr^r,  for  appellant. 

J.  R.  White,  of  Mankato,  and  T.  W.  Mahin, 
of  Smltii  Center,  for  appellee. 

DAWSON,  J.  These  appeals  pertain  to 
distinct  but  related  phases  of  an  action  to  re- 
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cover  on  a  promlsaory  note  for  $4,600,  given 
liT  Henry  !>•  J<nw  to  William  Oampb^t  who 
■old  and  gnaraoteed  13w  note  to  Bbduurd 
Beaeby. 

Campbell  and  Bea<dJ7  are  oompetlng  bank- 
en  In  tbe  little  town  of  EAon  in  Jewell  ooon- 
tf.  Jones  la  ft  fiumer  residing  in  Smitb 
county.  18  miles  soutbweet  of  Bsbon; 

Dn^ig  tlie  year  1919,  one  H.  J.  Bgan,  a 
comparatilve  stranger,  wbo  liad  been  ia  tlkftt 
locality  for  a  short  time.  tngeOier  with 
Chaiiea  CanK>beU,  a  son  of  William  Otaash 
bell,  called  on  Jones,  and  offered  to  sell  him 
some  stock  in  the  Midwest  Asbestos  Com- 
pany, an  Artiona  corporation  baTli^  offices 
b>  Denver,  and  some  mining  property  In 
Wyoming.  Bgan  and  yonng  Can^bell  told 
Jones  that  a  railway  was  about  to  be  built 
to  the  company's  mbies,  and  that  asbestos 
was  being  shipped  theveCroto  at  the  rata  of 
two  or  three  carloads  per  day.  They  also  as- 
sured Jones  that  ttie  stock  waq  regularly 
payii^  dtvidcnda  of  8  per  crat  Jimea  did 
not  boy  when -first  approadied;  be  said  be 
wanted  to  Invaatigate.  Bgan  and  Campbell 
called  at  cAer  times,  and  exhibited  letters 
and  tdegrams.  protending  to  show  that  the 
altnatian  of  the  mining  company  was  (hxm- 
penma  and  anspl  clous.  On  one  occasion  the 
defendant  Wffllam  OaapbeU  called  at  tbe 
Jones  &rm.  accompasiod  by  Sgan  and  the 
younger  Ganqjibdl,  and  tbe  subject  of  the 
asbestos  mining  stock  was  discnssed.  Jones 
testified: 

"I  says  to  Mr.  William  Campbell,  sayi  I, 
'Mr.  Bgan  and  Mr.  Charles  Campbell  have  been 
trying  to  sell  me  some  asbestos  stock,'  and  I 
asked  him  whst  be  tlioa^t  about  it.  He  said 
be  thought  It  would  be  an  awfat  good  deal;  he 
thought  it  was  very  ndoable  staff,  and  he 
tiion^  it  was  going  to  get  more  valuable.  He 
said  he  thought  It  wopld  be  ft  good  buy;  was  a 
good  investment.  I  said,  'The  boys  here  say, 
Egan  and  Chaise,  ttiat  fon  own  27,000  shares 
of  asbestos  stoct  yourself,'  and  he  says,  *Yes; 
that  is  about  right;  I  guess  about  that  many;* 
and  I  ashed  him  bow  long  he  bad  owned  it,  and 
he  said,  weQ,  be  had  boUgbt  it  at  different 
times,  but  be  had  owned  It  about  tiiree  years, 
and  I  asked  bim  if  he  always  got  hfs  8  per  cent, 
dividends  on  his  preferred  stock,  and  he  told 
me  he  Itad,'  and  then  ire  talked  a  little  aboot 
one  thing  and  another,  not  much  in  partienlar, 
and  Mr.  Bgan  says  to  me,  *WdI,'  tbey  Ind  been 
trying  to  sell  the  stuff  before,  this  stock,  and 
he  said,  'Well,  Henry,  are  you  going  to  buy  this 
stock  this  evening?'  He  wanted  the  eash  for 
this,  and  I  told  htm  I  didn't  have  the  money 
Just  then.  I  didn't  have 'any  doubt  hut  what 
It  was  good  stock  from  what  they  told  me,  and 
Mr.  William  Campbell  had  rcconwnended  it,  and 
X  said  I  didn't  beUeve  I  would  buy  any  Just  at 
present,  but  I  said  I  would  stu^  the  matter 
over  and  let  you  know  in  a  day  or  two,*  and 
so  they  drove  off;  and  that  is  as  near  as  I 
can  ten  you  iriiat  they  said  about  It" 

Shortly  .thereafter  the  younger  Captpbell 
hroutfit  to  Jones  a  oertlflcate  fw  10,000 
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;  shares  (rf  common  stodc  and  10,000  shares  of 
prefrared  stodc  la  the  asbestos  company,  for 
wbidt  Jones  gave  note  In  ffispote  for 
(4,600,  payable  to  William  Oampbdl  in  two 
years  at  Campbell's  bank  in  Esbon.  Before 
signing  tbe  note,  and  above  his  signature 
Jones  wrote  "for  10,000  shares  of  Midwest 
Asbestos  stock."  William  Campbell  promptly 
s(dd  the  note  to  the  plaintiff,  Blcbard  Beachy, 
casbler  of  tbe  other  lecal  bank  in  Bsbon,  and 
Campb^  opened  am  accoont  In  Beacfay's  bank 
with  tile  proceeds.  In  time  this  account  was 
dosed.  At  the  time  Beacby  purchased  tUe- 
note  he  exacted  a  written  obUgatim  from 
WUllam  Campbell,  guaranteeing  its  payment. 

A  few  weeks  later,  Jones  was  called  on  to 
pay  a  sqiall  assessment  on  bis  stock,  and  he 
went  to  William  Campbell  to  imniire  about 
it  C^pbell  said  he  Intended  to  pay  bis  own 
assessment,  and  'that  be  still  thought  the 
stock  would  prove  valuable.  In  August, 
1017,  when  It  transpired  that  be  received  no 
dividends,  Jones  made  a  Journey  to  the  as- 
bestos company's  headquarters  at  DetiVer, 
and  also  to  the  company's  mines  In  Wyoming. 
There  he  learned  tiiat  tiie  property  was 
not  being  wwfeed,  and  that  the  company  had 
never  paid  a  dividend,  and  upon  bis  retmn 
to  Kansas  in  September,  1017,  he  called  upon 
William  Campbell  and  Beachy,  tendered 
Cb^  the  certlQcates  of  Bto<^,  and  demand- 
ed the  Hurrendo-  of  tbe  note.  This  waa  re- 
fused. The  day  after  this  transpired,  Beachy 
sold  tbe  I^»te  to  bis  own  bank,  and  later  be 
reacquired  it,  and  In  July,  1010,  .this  action 
by  Beacby  was  begun  as^Unst  William  Camp- 
bell and  Jones. 

Jones  filed  an  answer  and  cros»petltion,  al- 
leging at  length  tbe  mlsrepresentatloaB  of 
Bgan  and  the  two  Campbells  whereby  he  was 
defrauded  Into  glvli^  them  tbe  note.  Bis 
prayer,  as  originally  drawn <  did  not  ask  for 
a  Judgment  against  Campbell  if  be  failed  in 
bis  defebsa  against  Beachy.  He  mere^ 
prayed  that  the.  .plalntlfl  take  nothing  as 
against  him«  and  tiuit  the  note  be  held  tar 
naught  as  far  as  be  ^as  concerned. 

Campbell's  amended  answer  a^nitted  the 
matters  alleged  in  plalntUTa  petttlSB,  bat 
witb  this  addition^: 

"But  this  defendant  further  avers  that  bis 
liability  on  said  note  as  that  of  a  surety  or  in- 
dorser  Is  not  primary,  but  is  secondary  to  that 
<rf  the  prindpal  maker,  the  defendant,  Henty  D. 
Jenes.". 

Campbell'a  answer  and  re;dy  to  Jones's  an- 
swer and  cross-petition  was  a  general  denial. 

At  tbe  condnsbm  of  the  evidence,  the  trial 
court  directed  a  verdict  for  plaintUE  against 
Jones  and  Campb^  Counael  toe  Jones  then 
requested  that  the  issues  raised  between 
Jopcs  and  Campbell  be  tried: 

"Counsd  for  Jones:  We  will  ask  that  we  go 
ahead  and  try  Uiis  issue  out  m  between  the 
two  defendants,  there  ia  an  issue  that  is  raised 
by  the  pleadings  ia  this  esse,  and  the  theory 
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of  the  Code  !■  to  prerent  mcltipUcity  of 
ndts.  •  •  • 

"Tbe  Court:  The  court  holds  that  under  the 
answer  and  eross-petiaDa  filed  by  the  defend- 
ant Jones  no  relief  of  any  diaracter  whatever 
has  been  asked  by  the  defendant  Jones  against 
the  defendant  Campbell.  The  court  la  there- 
fore of  the  opinion  that  the  request,  coming 
after  the  conclasion  of  the  evidence  and  after 
a  motion  to  direct  a  verdict  in  favor  of  the 
plaintiff  has  been  sustained,  comes  too  late  in 
this  suit,  and  the  reguest  hi  therefore  dented, 
to  which  ruling  of  the  court  the  dtfendant 
J<aies  duly  excepts." 

Thereupon  Jones  moved  to  amend  the 
prayar  of  Us  cross-petition  so  as  to  ask  for 
alternative  relief  against  CampbeUL  This  at 
first  was  denied,  and  judgment  for  plaintifl 
was  entered  against  both  defendants.  The 
primary  liability  was  placed  on  Jones  and 
the  secondary  liability  on  CampbdL 

Jones  filed  a  motion  for  a  new  trial,  which 
was  overruled  as  to  the  plaintiff,  but  sus- 
tained as  to  Campbell,  on  condition  that  the 
cross-petltioa  be  amended  instanter.  There* 
upm  Jones  amended  his  prayer  as  follows: 

"That  in  the  event  the  said  note  be -found 
and  decreed  by  this  court  to  be  a  valid  and  ex- 
iatins  obligation  of  this  defendant  Henry  D. 
Jones  In  favor  of  said  plaintiff,  then  this  de- 
fendant Henry  D.  Jones,  by  reason  of  the  fiicts 
herein  alleged,  aeks  judgment  against  tiie  de- 
feodaDt  William  Campbell  for  the  amount  of 
said  liability.  Judgment,  interest,  and  costs,  and 
for  such  oUier  and  further  relief  as  the  court 
may  deem  proper  in  the  premlBes." 

Campbell  filed  a  motion  to  vacate  the  order 
granting  Jones  a  new  trial.  This  was  denied. 

This  action  had  be^  tried  by  a  Judge  pro 
tem.  Later  the  r^nlar  presiding  Judge  re* 
signed,  and  Hon.  W.  R.  Mitchell,  who  had 
been  <tf  counsel  for  Jones,  was  appointed  and 
qualified  as  his  successor,  and  thereafter 
J<mes  filed  an  application  for  a  change  of 
v^ue.  Still  later  Campbell,  by  "special  ap- 
pearance," filed  another  motion  to  vacate  the 
order  granting  a  new  triaL  The  new  trial 
Judge  refused  to  consider  this  motion  to  va- 
cate the  order  granting  a  new  trial,  but  sus- 
tained the  application  of  Jones  for  a  change 
of  venue,  and  directed  that  the  cause  be 
transferred  to  the  district  court  of  Bepubllc 
county.  Jones  appeals  from  the  Judgment 
rendered  In  favor  of  plaintiff.  Gampt>eU  ap- 
peals from  the  orders  permitting  Jones  to 
amend  his  pleading,  granting  Jones  a  new 
trial  against  him,  and  granting  a  change  of 
venue. 

[1]  Considering  these  matters  In  logical 
order,  It  will  be  noted  that  Jones  pleaded 
and  his  evidence  tended  to  prove  that  the 
note  was  procured  by  fraud,  and  that  Gamp- 
bell  was  a  party  to  it  Assuming  the  truth 
of  that  evidence,  the  burden  was  then  upon 
Beachy,  the  plaintiff,  to  prove  that  be  ac- 
quired it  before  maturity,  for  value,  and  in 
good  falOi,  and  that  he  had  no  notice  of  any 


defect  in  the  titie  of  the  person  negotiating 
It  Section  66,  N^otiable  Instruments  Act^ 
Oen.  Stat.  1910,  S  6S86 ;  Ireland  t.  Shore,  01 
Kan.  826,  137  Pac.  926;  Schmidt  v.  Benedict, 
IM  Kan.  196,  178  Pac.  444;  Brannan's  Ne- 
gotiable Instruments  Law,  68,  72;  Craw- 
ford's Annotated  Negotiable  Instruments 
Law,  116,  116. 

Perhaps  the  erldaice  offered  by  Beadiy 
did  maintain  that  burden,  but  «ven  so,  it 
was  error  for  the  court  to  take  flbr  granted 
the  truth  (fC  that  evid^ce.  Moreover,  there 
were  some  drcmnstances  surrounding  the 
transfer  o£  this  note  which  tended  to  charge 
Beachy  with  notice  that  there  was  something 
the  matter  with  it  Campbell  was  himself  in 
the  banking  business,  and  it  might  be  con- 
sidered unusual  that  he  should  seek  to  dis- 
count the  note  to  his  bnslness  rival,  whose 
bank  was  probably  as  Uttie  able  to  carry  the 
note  as  his  own.  It  was  also  unusual  that 
Oampb^l,  who  had  a  bank  ot  his  ova  In  tho 
same  village,  should  open  an  aoconnt  in  his 
competltor'B  bank  with  the  proceeds  of  this 
note.  Moreover,  the  note  plainly  stated  that 
It  was  given  for  shares  in  mining  stodc, 
which  was  rather  a  questionable  thing  for  a 
respectable  small-town  banker  in  Northwest 
ELansas  to  be  dabbling  in.  Ttien  are  no  local 
mining  ventures  In  that  part  <^  the  state,  at 
least  no  asbestos  mines.  It  could  not  be 
said  as  a  matter  of  law  that  these  and  (rtiher 
circumstances,  althoocdi  pertiaps  slight  in 
themselves,  did  not  raise  an  Inference  tend- 
ing to  discredit  plaintiff's  evidence  as  to  his 
lack  of  knowledge  concerning  the  infirmlt7 
of  the  note.  Be  that  as  it  may,  the  question 
, whether  Beachy  was  a  holdw  In  good  faith 
'was  clearly  a  qnestioo  for  the  Jury,  under 
section  66  of  the  N^otlable  Instrumento  Act 
In  PhilUps  T.  Eldrld«e,  221  Maas.  108,  108 
N.  E.  909,  the  court  said: 

'VThsre  was  vrideace  that  the  note  here  in 
suit  was  procured  by  duress  practiced  by  ths 
payee  on  the  makers.  If  tbst  evideocs  was 
believed,  the  plaintiff  to  recover  bad  the  hurdui 
of  proving  that  he  was  a  holder  in  due  course 
as  defined  hi  B.  L.  c.  73,  S  69.  The  plaintiff 
and  the  payee,  when  called  as  adverse  witness- 
es by  the  defendants,  testified  to  facts  which 
would  have  warranted  a  finding  that  the  plain- 
tiff was  a  holder  in  due  course.  But  the  jury 
were  not  bound  to  believe  their  testimony,  al- 
though uncontradicted,  and  therefore  a  verdict 
for  the  plaintiff  could  not  have  been  directed 
as  matter  of  law. 

"When  testimony  warranting  a  finding  that 
the  plaintiff  was  a  bolder  In  due  course  of  a 
note  originating  in  fraud  is  given  by  witnesses 
called  by  the  plaintiff,  it  is  settied  that  a  verdict 
cannot  be  directed  for  the  plaintlS  as  matter  of 
Uw."  Page  104. 

In  Amd  V.  Aylesworth,  145  Iowa.  185, 188, 
123  N.  W.  1000, 1002  (29  L.  B.  A.  [N.  SJ  688) 
on  a  similar  question,  it  was  said: 

"And  to  Justify  the  court  In  directing  a  ver- 
dict in  htr  favor,  the  testfauMiy  <A  the  bona  fids 
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dtaracter  of  Iter  hoIAiv  mint  not  tnlf  be  -wtth- 
ODt  Bubstantial  evideiice  tesdhiK  to  Impeadi  it, 
but  the  showhiK  in  Hs  vopport  must  be  bo  clear 
and  oneqairoeal  aa  to  leave  no  Toom  for  dif- 
fer«nee  oi  opinion  coBeoinins  it  among  fair- 
minded  men." 

In  Bank  t.  Fotmtain,  148  N.  C.  S90,  62  8. 
E.  738,  tbe  rule  Is  thus  stated: 

**When  it  h»s  been  ettablliihea  or  there  la  al- 
leffation  and  erfdenee  tendinr  to  show  that  « 
negotiable  instmrnent  vaa  procored  by  fraud, 
in  «  snit  by  one  claiming  to  be  the  holder  in 
dne  course,  it  was  error  for  the  trial  judge, 
upon  supporting  CTidence,  to  charge  tbe  Jury 
that  the  prima  fade  case  of  tbe  plaintiff  was 
restored  by  his  nncontradicted  testimony;  that 
he  acquired  the  note  in  the  nsnal  coarse  of 
basinesa,  before  maturity  and  vithoot  notice 
of  any  flee  fn  H,  as  the  burden  of  proof  there- 
of was  vpon  plaintiff,  and  the  qnestiou  as  to 
the  issue  and  tlie  credibility  of  tht  erldence 
thereon  was  one  for  the  jnry.** 

In  Uie  trial  court  it  seons  that  tiiere  was 
aum  qoastifln  aa  to  senuiiieiieas  at  tbe  tnma- 
actlon  in  wblcb  Beacby  sold  the  note  to  bis 
own  bank,  bat  we  do  not  regard  that  matter 
as  important,  because  Beacby  was  tbe  man- 
aging officer  of  bis  bank  and  if  be  persuial- 
l7  bad  notice  d  tbe  note's  inflrmltles»  he 
cculd  not  imptore  bis  status  as  a  bolder  by 
tranaferring  it  to  bis  own  bank  for  a  time 
and  tboi  taking  it  back  from  bis  baidL  It 
was  prcanptly  on  the  beds  of  Jones's  com- 
I^aint  of  frand  to  Oami^U  and  Beadiy,  and 
bis  demand  on  tbem  for  the  return  of  tbe 
note,  that  Beachy  transferred  It  from  blu^- 
aelf  to  bis  bank,  and  whatever  Beachy  knew 
about  the  note's  iufirmltlea  was  notice  to 
Beacby's  bank.  Underwood  v.  FoSha,  96 
Kan.  240,  243,  244,  150  Pac.  671. 

From  this  it  follows  that  the  judgment  in 
ptainttlTs  foTor  f^^ainst  Jones  must  be  set 
aside. 

[2]  Passing  next  to  the  controversy  be- 
tween Jones  and  Campbell,  there  was  noth- 
ing material  the  matter  with  Jones's  cross- 
petition.  It  narrated  all  the  pertinent  facts 
necessary  to  state  a  defense  to  the  action, 
and  a  defense  to  Campbell's  claim  that  Jones 
was  primarily  liable  and  himself  only  liable 
secondarily,  and  evidence  thereon  in  ex- 
tenso  was  admitted-  by  the  trial  court  The 
only  defect  in  the  petition — If  it  was  a  de- 
fect— ^was  in  tbe  prayw,  and  tbat  la  seldom 
very  Important. 

In  Eagan  v.  Murray,  102  Kan.  193, 170  Pac 
389,  It  was  said: 

"The  prayer  of  a  petition  Is  merely  the  plead- 
er's idea  of  the  relief  to  which  he  is  entitled; 
it  is  not  a  part  of  the  statemeut  of  the  cause  of 
action;  and  if  the  cause  of  action  [or  defense] 
is  suffidenUy  stated  and  sufficiently  proved,  tbe 
court  will  adjudge  and  decree  the  proper  legal 
redress,  which  may  or  may  not  conform  in 
whole  or  in  part  to  the  r^ef  prayed  for  by 
the  pleader."  SyL  par.  2. 


[SI  Jones's  lAeadhv  waa  a  pure  deftaae  aa 
to  Beee3iy,  and  it  was  a  proper  defense 
against  Campbell's  pleadbig  ttiat  Jones  waa 
primarily  and  himself  only  secondarily  liable. 
But  even  If  tbecrosa-petitlmi  hadbem  insnffi- 
cteat  to  stats  tbe  stnt  of  defanae  wbidi  Jones 
was  striving  to  maintain,  tbe  court  admitted 
evidence  to  maintain  that  defense,  so  Jones's 
pleading,  abonld  have  been  oonaldsred  as  If 
It  bad  been  amended,  or  as  If  ttie  Issnea  bad 
been  eidarged  by  consent  of  parties.  Hart 
well  T.  Hanufacturing  Co.,  78  Kan.  259;  97 
Pac.  4S2;  Custer  t.  Boyse,  104  Kan.  889, 848, 
179  Pae.  808. 

[4]  Since  it  would  bave  been  proper  for 
the  trial  court  to  bave  granted  the  defendaat 
Jones  the  relief  against  Campbell  wbidi  bis 
answer  and  crose-petition  and  evldttice 
showed  faim  to  be  entitled  to,  wltiiout  amend- 
ment. If  credence  waa  given  to  Jones's  evi- 
dence, Oiere  could  not  possibly  be  an  error  in 
permitting  Jones  to  mate  a  belated  amend- 
ment to  his  pleatfng  to  tbat  effect  Although 
judgmait  bad  already  been  reaidered,  the  fa.' 
didal  term  was  still  open,  and  tbe  trial  court 
still  bad  flill  caatrdl  of  tbe  Judgment  (Syl- 
vester V.  Siebolt,  100  Kan.  245,  194  Pac.  179; 
Karr  t.  MoffMt,  lOB  Kan.  092,  694,  185  Paa 
890),  and  it  was  within  Its  discretiaL  to  allow 
the  belated  amendmoit  (Bank  v.  Badders, 
96  Kan.  &S3,  gyl,  par.  ft,  1S2  Pac.  651) ;  and, 
unless  the  trial  court  was  satisfied  with  tihe 
resalt  of  the  trial,  It  was  Its  duty  to  grant  a 
new  trial.  In  Sanders  v.  -Wakefield,  41  Kan. 
11.  114,  20  Pac.  518,  saO,  It  was  said: 

"New  trials  ought  always  to  be  granted  when- 
ever, in  tbe  opiuion  of  the  trial  court,  the  party 
asking  for  a  new  trial  has  not  in  all  probability 
had  a  reasonably  fair  trial,  and  has  not  in  aU 
probability  obtained  or  received  substantial  Jus- 
tice." 

See,  abKs  Atkinson  t.  Darling,  107  Kan. 
229.  231,  191  Pac.  486. 

[5]  It  is  also  argued  tbat  the  fraud  of 
Campbell,  If  any,  was  discovered  by  Jones 
more  than  two  years  before  be  filed  bis  an- 
swer and  cross-petition  against  his  cod^end- 
ant  Campbell,  and  consequently  the  alter- 
native r^lef  against  blm  which  Jones  would 
otherwise  be  entitled  to,  if  jAalntlff  prevailed 
against  Jones,  was  barred  by  ttie  statute  of 
limitationB.  Civ.  Code,  {  17,  Bubd.  8  (Gen. 
St.  1915,  i  6907).  This  contmtion  would 
raise  an  interating  question  (see  Mncken- 
tbaler  v.  Noller,  104  Kan.  561. 180  Pac.  463; 
Gregory  v.  Williams,  106  Kan.  819,  189  Pac. 
932),  but  Campb^l's  answer  did  not  plead 
that  statute,  and  therefore  it  cannot  now  be 
eonsidered.  Parker  t.  Berry,  12  Kan.  361; 
Croan  t.  Baden,  78  Kan.  864,  85  Pac.  632. 

[B]  After  tbe  attorney  tor  Jones  bad  been 
elevated  to  the  bench,  a  change  of  vaine  was 
altogether  proper,  but  it  would  have  beoi 
a  useless  formality,  and  not  required  by  Civil 
Code^  S  67  (Gen.  St  1915,  |  6947),  for  the 
new  judse  to  bave  called  In  another  Judge  to 
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hear  the  spiHlcation  therefor.  laenbart  t. 
Hazen.  10  Kan.  App.  577,  reported  In  fall  is 
63  Pae.  451 ;  40  Cyc.  144,  145. 

Id  a  fiqal  brief  for  Campbell,  In  Caw  Na 
22,935,  his  coons^  say: 

if 

**Oiir  interest  In  this  partienlar  eaaa  ia  Oiat 
■hoald  it  be  reversed,  the  plaintiff  coold,  and 
probably  would,  diamise  aa  to  Jones  ai^  wa 
would  be  abK^wtdy  Uabla  nndar  o«r  pleadingi. 
If  th*  dadaUm  la  affirmed  m  eicapa  ItaUUty." 

[7]  Tbat  matter  can  be  taken  into  oonsid- 
watioa  In  our  general  dispo^tion,  of  tliese 
appeals.  Thronghont  our  consideration  of 
this  caB^  tlie  facta  bare  been  diacussed  large- 
ly from  Jones'a  atandpt^t.  This  we  were 
bound  to  do  because  <A  the  court's  rulings 
thereon.  But  we  have  no  purpose  to  fore- 
close the  case  on  those  fact^^  If  the  Jury 
should  believe  that  the  note  was  procured  by 
fraud,  then  the  innocency  of  Beachy  as  a 
bolder  in  doe  course  was  a  question  for  the 
Jury.  If  the  Jury  should  not  believe  that  the 
note  wra  procured  by  fraud,  then  Beachy'a 
cause  of  actlcm  would  be  sufficiently,  main- 
tained on  the  evidence  which  he  did  produce, 
and  an  instnicted  T«rdict  In  fata  behalf  would 
be  proper.  Bank  v.  Myrlck  (Case  No.  22826) 
194  Pac.  648,  Just  decided.  But  in  order  to 
prevent  miscarriage  of  justice,  the  new  trial 
should  be  on  all  the  Issues  involved  and  b» 
tween  all  the  parties  to  tibe  original  actloiL 
2»  Cyc  734. 

The  judgment  In  appeal  No.  22936  against 
Campbell  and  Beachy  is  reversed,  and  the 
Judgment  lu  appeal  No.  22008,  awarding  a 
new  trial  between  Campbell  and  Jones,  Is 
affirmed,  and  both  appeals  are  remanded, 
with  lnstmcti<m8  that  a  trial  de  novo  be 
granted  betweoi  all  the  pariiea.  ■ 

All  the  Justloes  concurring. 


BRADY  V.  MoGONAGLE,  State  Engineer. 
(No.  3495.) 

(Snpreme  Court  of  Utah.   Jan.  11,  1921.) 

1.  EvMenoft  «es»io<9)— Matter  ef  eenaea 
knewledge  that  handreda  of  famert  aee  wa- 
ter from  strtant  of  stats. 

It  is  a  matter  tA  common  knowledge  tbat 
on  the  varioaa  streams  of  the  state  there  are 
hundreds  of  farmers  and  others  using  water 
tberefroita,  many  of  them  with  rights  recog- 
nized without  question  for  more  than  a 
century. 

2.  Waten  aad  water  ooarsst  «=»I40-- First 
appropriator  has  iMtter  right  thaa  aubee- 
qeeet  appropriately 

The  first  appropriator  of  any  unused  or  un- 
appropriated waters  of  the  streams  of  the 
state  has  a  better  right  than  any  subsequent 
appropriator. 


3.  Waters  and  water  ooarsai  «e3|33— Appll- 
eaat  for  appropriation  «f  waters  set  re- 
quired to  establUh  f aot  as  to  axlttlag  riflhta. 

Persona  claimiag  water  in  stream  camtot 
be  affected  by  any  deciaiaa  of  the  state  engi- 
neer on  application  for  an  appropriation  of 
alleged  unappropriated  waters  when  they  are 
not  before  the  engineer  and  have  asserted  no 
claim  adverse  to  the  Interests  of  the  appli- 
cant, and  hence  the  applicant  Cannot  be  re- 
q^red  by  tl|e  atate  encineer  to  go  into  court 
and  JadicioUy  establish  the  fact  that  there  are 
unappr^riated  waters  every  time  there  may  be 
a.  conflict  or  qnestion  between  .the  applicant 
and  the  state  engineer  upon  such  fact,  under 
LawB  1919,  c  67,  Comp.  Laws  1917,  |8  a454, 
3456,  3451,  3542,  3543.  and  where  the  aUte 
engineer  rejected  an  application  merely  be- 
cause he  was  of  the  opini(m  that  there  were 
no  unappropriated  waters  in  the  stream  in 
question,  the  applicant  oould  proceed  against 
him  by  petition  under  Lawa  1919,  c.  67,  %  65, 
without  maUag  other  usera  ^  water  on  the 
stream  parties;  no  protests  kaidqg  been  ffled. 

4.  Aetlen  ^a82— Fom  or  aane  if  asUen  la- 
laterW. 

The  f  OEm  ov  tlie  name  of  an  action  la  whid- 
ly  immateiiaL 

5.  Courts  «=3l56— DIstrfot  courts  have  oriul- 
nal  JnrlsdiotlOB  in  all  matters  not  exeepted 
by  CoistituUoa. 

Onder  Const,  art  1,  {  11,  and  Comp.  Laws 
1917,  %  1667,  district  courts  have  original  Jo- 
risdiction  in  all  matters  civil  and  criminal  not 
excepted  by  the  OonaUtutian,  and  aot  praUb- 
ited  by  and  are  open  te  aU  Jitlganta  fbr 
the  redress  of  grievancea,  or  ths  enferoeiBent 
of  rights. 

6.  Waters  and  water  eeBraes  «=»l33-i^ppll- 
oaet  entftled  as  matter  ef  legal  riglit  te  have 
applleatioa  approved  If  ■aappreprlated  wa- 
ter exists. 

An  applicant  to  the  atate  engineer  for  an 
appropriation  of  unappropriated  water  of  a 
stream,  who  complied  with  Comp.  Laws  1A17, 
SI  3542,  3643,  3461,  3454,  3455,  8469,  and 
Laws  1919,  c.  67,  is  entiUed  as  a  matter  of 
legal  right  to  have  his  application  approved 
and  allowed  if  xmappropriated  water  exists. 

7.  Waters  aad  water  oonrsM  4s»l33-Appll> 
oast  for  appropriatten  keld  eatftlad  to  ha 
heard  In  district  court 

Where  an  applicant  to  the  state  engineer 
for  appropriation  of  alleged  unappropriated 
water  complied  with  Comp.  Lawa  1917,  fi 
3542,  3543.  3461,  8454,  8455,  3459,  and  Laws 
1919,  c.  67,  and  aUegcd  that  there  was  no- 
appropriated  water  in  the  stream  in  question, 
and  the  atate  engineer  without  any  hearing  re- 
jected the  appUeatiDn  merely  by  reason  of  his 
opinion  tbat  there  was  no  unappropriated  wa- 
ter, the  applicant  bad  a  right  to  petition  the 
district  court  under  Lawi  1M9,  c.  67,  |  65, 
to  /cqulre  the  engineer  to  approve  tiie  Kp^- 
cation.  on  showing  that  there  existed  onappro* 
priated  waters. 

Appeal  from   District  Court,  Dudiesne 

County;  A.  B.  Morgan,  Judge. 


>For  other  oaaaB  sm  aasM  topte  and  KBT-NUHfiBR  In  aU  Ker-Nombwed  Dlaesta  and  lodtna 
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Actt<ni  by  Ellas  Brady  aKtlnst  George  F. 
BfcQonagle,  State  Engineer.  Judgment  tor 
plaintifl,  and  defoidant  ai^eali.  Afflrmed. 

Dao  B.  Shields,  Atty.  Oen^  for  appellant 
H.  B.  Fop^  of  Dwfheane,  tor  reBpimdait. 

GIDEON,  J.  The  plaintiff  below,  respond- 
ent here,  Instltnted  this  action  against  the 
defendant,  appellant  here,  to  require  the  lat- 
ter, as  state  engineer  to  allow  plaintiff's  ap- 
pllcatloo  filed  In  the  office  of  defendant  for 
an  appropriation  of  certain  alleged  unappro- 
priated waters  of  a  stream  known  as  Ante- 
lope creek,  located  In  Duchesne  county. 

Defendant  Intw^Kwed  a  general  demurrer 
to  the  complaint,  which  was  overruled.  Sub- 
sequently an  answer  was  filed.  Trial  was 
had,  at  which  defendant  did  not  appear. 
Judgment  was  rendered  In  fovor  of  plaintiff 
directing  the  defendant  to  approve  and  allow 
the  application. 

From  the  allegations  of  the  complaint  and 
admlsBion  In  the  answer  tba  fMlowbig  facts 
appear: 

The  defendant  Is  Qie  state  engineer  of  the 
state  of  Utah,  and  was  snch  at  all  of  the 
times  mentitmed  In  the  complaint.  The 
plaintiff  on  March  12, 1918,  made  application 
to  the  defendant,  as  state  raglne^,  to  ap- 
propriate for  use  in  Irrigation  cable  feet 
of  water  per  second  of  time  from  said  Ante- 
lope creek.  The  application  was  received 
OD  May  27, 1918,  and  the  same  was  examined 
and  filed  In  the  engineer's  office  on  June  20, 
1918.  Notice  of  the  filing  of  sadi  application, 
aa  is  required  by  the  statute,  was  published 
in  a  weekly  newspaper  published  In  said 
I>uchesne  county,  the  last  pubUcatl<m  being 
on  September  16,  1918.  No  protests  were 
filed  with  the  state  engineer  against  granting 
the  application.  On  March  27,  1919,  the  de> 
Cendant,  In  his  official  capacity,  rejected  and 
retomed  to  plaintiff  the  applicatioa  with  this 
notation  on  same:  "See  letter  to  at^Ucant 
date  of  March  27,  1919."  It  was  stated  In 
said  letter  that  there  is  no  unappropriated 
water  In  said  Antelope  creek. 

The  eonqAalnt  farther  alleged  (and  these 
allegatlosis  are  not  admitted)  that  there  Is 
onappropriated  water  In  said  creek;  that 
the  plaintiff  and  Ms  predeoessois  in  Interest 
hadi  tor  a  period  of  more  than  eight  years, 
Irrigated  the  lands  described  In  tlie  applica- 
tion with  the  waters  from  said  creek.  A 
descrlptlfla  of  the  lands  Knitfbt  to  be  lrrl< 
gated  Is  contained  in  the  complaint  and  an 
allegatUm  that  ttie  idalntiff  is  owner  of  the 
same.  There  Is  also  an  allegation  that  the 
action  of  defendant  In  rejecting  the  aptdlca- 
tion  was  waA  la  detrimental  to  the  rights  of 
plaintiff. 

The  prayer  of  the  complaint  was  that  there 
be  an  adjudication  that  there  is  unapiw^vri' 
ated  water  In  said  creek,  and  that  the  plain- 
tiff is  entitled  to  have  his  apidlcatloD  al- 
lowed. 


The  answer  dnled  ttie  allegations  respect- 
ing the  tut  of  there  being  unappropriated 
water  in  aald  creek,  and  alao,  Tipon  Informa- 
tion and  belief,  denied  the  other  allegatkna 
ot  tbe  complaint  not  admitted.  An  aflbmar 
tlve  defense  is  alleged  In  wfaldi  It  Is  cUUmed 
that  the  defoLdant  Is  Improperly  made  a  6»- 
fcndant  In  thla  action  for  the  reaaon  Out  ha 
has  no  intwest  In  tike  anldecfr-matter  of  the 
Uttgation,  and  also  that  the  court  Is  without 
uithorlty  to  adjudicmte  the  rights  InTolved  In 
tlie  cwatrovmay  unlew  and  until  the  prior 
appn^riatOTs  of  the*  watoxa  of  said  Antdope 
creek  be'severa&y  made  defendants  la  tSils 
action. 

The  defendant  did  not  appear  eitber  in  pw- 
aen  or  iQr  attoniw  at  the  trial  In  tJtw  district 
ooiirt. 

The  erratB  railed  upon  Cor  rerersal  are 
that  tbe  court  erred,  in  OTemdlng  defend- 
ant's damncm,  and  alee  fai  entering  judv- 
nooit  in  favor  of  the  idaintUl  and  against  the 
defendant 

It  is  the  contention  oC  the  defmdant  that 
he  was  not  rightfully  made  a  party  to  these 
proceedings,  and  that  tbe  court  could  make 
no  adjudication  respecttnc  the  queatlott  of 
unapproinrlated  water  In  the  creek  in  contro- 
voey  unless  all  partiea  who  had  priw  rl^ts 
OT  lnt»«8ts  in  the  water  were  broufi^t  Into 
court; 

The  statute  In  force  at  the  date  of  filing 
the  original  applicatlfm  in  ibe  state  »igi- 
neer's  office,  to  wit,  title  S6,  C(Bnp.  Laws 
Utah  1917,  was  repealed  and  superseded 
by  the  preseot  statute,  diapter  67,  Laws 
Utah  1919.  The  present  law  became  ef- 
fective March  IS,  1919.  This  acticm  was 
begun  May  24,  1919.  Tbe  procedure,  how- 
ever, of  applying  for  any  unappropriated 
water  la  substautially  tbe  same  in  both  stat- 
utes. The  applicant  Is  required  to  file  in 
tbe  state  mglneer's  office  a  written  applica- 
tion stating  the  nature  of  tbe  proposed  use, 
the  quantity  of  water  sought  to  be  approb- 
ated In  acre^feet  or  second  feet,  tbe  time  in 
each  year  when  tt  la  to  be  used,  tbe  name  of 
the  stream  or  other  source  from  which  tbe 
water  is  to  be  diverted,  the  place  where  the 
same  Is  to  be  diverted,  etc.  If  to  be  used  for 
irrigation,  tbe  application  shall  show  the  legal 
subdivisions  of  land  proposed  to  be  Irrigated 
with  the  total  area  and  the  nature  of  tbe 
soil.  Comp.  I.aws  Utah  1917,  S  3461 ;  chap* 
ter  67,  S  42,  Laws  Utah  1919.  If  tbe  applica- 
ti<»i  sets  forth  the  required  facts.  It  is  the 
duty  of  the  engineer  to  file  the  same  and  to 
publish  in  some  newqiaper  havli^  a  general 
circulation  within  the  boundaries  of  the  river 
system  or  water  source  from  which  said  ap- 
propriation is  to  be  made  a  notice  of  tbe  ap- 
pllcaticm.  Such  notice  shall  show  by  whom 
tbe  application  is  made,  quantity  of  water 
sought  to  be  appropriated,  the  stream  from 
which  tbe  appropriation  Is  to  be  made  and  at 
what  point  oa  the  stream,  and  the  use  for 
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whldi  It  te  appropriated.  Oomp.  Laws  tTtah  i 
1917,  H  8542,  3S43;  chapter  67,  SS  45,  46, 
LawB  Utah  1919.  the  notice  la  to  be  pub- 
Uabed  at  least  once  a  week  for  SO  days.  It  is , 
also  provided  that  any  person,  wltbln  30  days  j 
after  Gie  completion  of  the  pnblicatlon  of 
sudi  notice,  may  file  wifli  tbe  state  engineer 
a  wrlttoi  protest  against  granting  tba  ap- 
plication stating  tbe  reasons  tberefor,  whidi 
shall  be  considered  by  the  engineer,  who 
Shan  api^ve  or  r«]ect  the  ai^tcati<m. 
Comp.  Laws  Utah  1917,  {  8454;  chapter  67, 
f  47.  Laws  tTtah  1910. 

It  is  alleged  and  admitted  that  these  stat- 
utory requirements  had  been  complied  with 
prior  to  the  date  of  the  rejection  of  the 
application.  Xhis  being  so,  and  it  also  ap- 
pearing that  the  applicant  had  complied  with 
the  rules  of  the  engineer's  office,  it  therefore 
was  the  engineer's  duty  to  file  the  applica- 
tion and  record  the  same  In  a  book  k^t  for 
that  purpose.  The  state  alu>  makes  it  the 
engineer's  duty  to  approve  all  am^licntlons 
where  the  proposed  use  will  hot  impair  the 
value  of  existing  rights  or  wHl  not  Interfere 
with  a  more  bsieflcial  use  of  said  watte. 
Cknnp.  Ijaws  Utah  1917,  |  84B6;  chaptear  67, 
I  48,  Laws  Utah  1010. 

There  are  other  prorlslais  in  these  sec- 
tions respecting  the  duty  of  the  englbasct  If 
he  ia  cimvinced  that  tbe  appropriation  for 
water  for  a  designated  purpose  is  not  fw  the 
most  beneficial  use,  but  sudi  provlslcHis  are 
immaterial  upon  this  appeal. 

The  answw  admits  that  the  defendant  re- 
jected the  appllcatlm  for  the  reason  stated 
in  his  letter  of  March  27, 1010,  namdy,  that 
there  was  no  unappropriated  mter  in  Ante- 
lope creek.  The  application  stated  that  there 
was  unappn^HTlated  water  and  sought  to  ap- 
propriate the  same.  No  hearing  was  had 
by  the  engineer.  No  opportunity  was  given 
the  applicant  to  establish  the  fact  that  there 
was  unappropriated  water  in  such  stream. 
No  protests  or  obJectloDs  were  made  by  any 
prior  approprlators  or  others  interested  in 
the  use  of  the  waters  of  that  stream.  No 
contention  Is  urged  or  suggested,  either  here 
or  In  the  district  court,  or  before  the  engi- 
neer, that  the  use  for  which  the  water  was 
sought  was  not  a  beneficial  use.  As  Indicat- 
ed, the  rejection  of  the  application  was  sole- 
ly on  the  ground  that  the  engineer  was  of  the 
f>pinIon  that  there  was  no  unappropriated 
water  in  that  stream. 

The  statute  In  force  (Gomp.  Laws  Utah 
1917,  S  3450)  at  the  date  of  making  the  appll- 
catlon  provided  that  any  applicant  or  protes- 
tant  who  is  dissatisfied  with  the  action  of 
the  state  engineer  may  bring  an  action  in  the 
district  court  for  the  purpose  of  adjndlcattng 
all  questions  Involved.  It  also  provided  the 
time  when  the  action  might  be  brought  and 
that  notice  of  such  action  should  be  glv^  to 
the  state  engineer,  and  thereafter  no  further 
actum  could  be  taken  by  bhn  upon  the  ampU- 


f  cati<m  or  iirotest  until  ttie  questions  involved 
had  been  determined  by  the  court  Tbe  same 
I  section  further  provided  that,  where  a  ded- 
,  8i<m  of  tbe  state  o^lneer  Is  inv^Aved  any 
I  (me  affected  by  the  ded^on  should  have  60 
days  within  whldi  to  appeal  to  the  district 
court  If  an  aiqpeal  was  taken  and  notice 
given  to  the  state  engineer,  no  further  action 
could  be  taken  by  him  until  tbe  matter  had 
been  determined  by  the  court  In  re-enacting 
that  statute  (chapter  67,  i  64,  Laws  Utah 
1910)  the  provlslan  authoriidng  the  bringing 
of  a  suit  in  the  district  court  was  onitted, 
but  tile  provisltm  respecting  an  appeal  from 
a  decision  of  tiie  state  engineer  to  the  dis- 
trict court  was  retained.  Section  66  of  said 
chapter  67  provides  that  any  persm  ag- 
grieved or  injured  by  the  actltm  of  tile  state 
engineer  may  petition  tbe  dlatrlct  court  for 
redress. 

Two  propositions  arising  out  of  the  fore- 
going  statement  are  contended  for  by  the  de- 
fendant: Jlrst,  Ihftt  beftne  the  court  can  adp 
Jndlcate  or  make  any  finding  rejecting  the 
question  of  unappropriated  waters  In  the 
stream  In  question,  it  is  necessary  for  all 
parties  having  any  interest  in  the  use  of  the 
watras  of  the  stream  to  be  before  the  ooort ; 
second,  that  the  statute  gives  to  the  i^kln- 
tiff  no  right  to  Institute  this  action,  and  that 
the  court  Is  without  authorUy  in  this  pro- 
ceeding to  adjudicate  and  determine  any 
questitm  regarding  the  fact  as  to  whether 
there  la  or  Is  not  unappropriated  waters  in 
said  stream.  As  the  writer  understands  de- 
feadant's  contention,  it  Is  to  the  effect  that, 
if  the  ai^icant  has  any  remedy,  it  Is  by  ap> 
peal,  and  that  the  engineer  is  not  a  neces- 
sary or  proper  party  to  that  appeal. 

[1-3]  To  uphold  the  first  proposition  could 
have  but  one  result,  namely,  that  where  an 
application  is  refased  by  tbe  engineer  based 
upon  a  finding  that  there  are  no  unappro- 
priated waters  in  the  stream,  before  any  fnr- 
tiier  proceedings  can  be  had  the  applicant 
would  be  under  the  necessity  of  instituting 
some  proceeding  by  which  It  might  be  Judi- 
cially determined  that  there  are  unappro- 
priated waters  in  the  stream  from  whlcli  the 
applicant  seeks  to  appropriate  water,  and 
that  all  parties  interested  in  the  stream  must 
be  made  parties  in  such  action.  Such  Intent  on 
the  part  of  the  Legislature  would  seem,  up<Hi 
reflection,  to  be  Inconceivable.  It  Is  a  matt^ 
of  common  knowledge  that  on  the  various 
streams  of  this  state  there  are  hundreds  of 
farmers  and  others  using  water  therefrom, 
many  at  them  with  rights  recognized  without 
question  for  more  than  a  half  century.  It 
was  never  ccmtemplated  that  tbe  en^eer, 
by  allowing  an  application  for  tmapproprlat- 
ed  waters,  could  in  any  way  disturb  exist- 
ing or  prior  rights.  The  rule  of  law  that  the 
first  appropriator  of  any  unused  or  unappro- 
priated waters  of  the  public  streams  of  this 
state  has  a  better  right  than  any  subsequent 
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approprlfltor  Is  so  thoronghlr  onbodted  aa  a 
part  of  tbo  fnndamental  law  of  tlils  state 
that  It  Is  no  Ixmger  cfien  to  question.  To  re* 
q^On  Hiose  bavfng  sucb  rights  to  go  Into  a 
coort  and  eataUlsb  fhe  flict  tliat  sn<di  rights 
exist  every  time  that  there  may  be  a  con- 
flict or  a  question  between  an  applicant  and 
the  state  mglneer  upon  the  fact  oC  whether 
there  is  unappropriated  waters  would  be  en 
tireiy  useless  and  an  expense  and  annoy- 
ance that  It  is  aivarent  the  Legislature  never 
Intended  shoold  be  imposed  upon  prior  ap- 
pn^rlaton  or  ttiose  having  eatablisbed  wa* 
ter  rSiSita  in  any  puUie  Btream  of  the  state. 
To  int»pret  the  statute  and  give  the  legisla- 
tion sQdi  Intent  would  make  it  practically 
prohibltlTe  against  obtaining  an  wnvrla- 
tlon  of  water  in  any  oC  the  public  streflDus  ot 
this  state  if  the  oiglnew  should  be  of  the 
opinion  that  there  are  no  uai^^roprlated  wa- 
ters remaining  in  such  stream  or  streams. 
Otben  rtiiiininy  water  In  the  stream  could 
not,  any  process  of  reasoning,  be  affected 
In  their  ilsfrts  by  any  ruling  or  dacfatfon  of 
the  oiglneer  when  sndi  parties  are  not  be- 
fore  the  engineer  and  have  asserted  no  claim 
adTHse  to  the  Interests  of  the  applicant 

Bespectlng  the  second  lurf^xMltioD,  section 
66,  supra,  would  seem  to  be  a  suffident  an- 
swer. 

In  the  present  case,  so  far  as  the  record 
discloses,  the  application  was  rejected  solely 
upon  a  question  o<  fact  The  rejection  was 
made  without  the  taking  of  any  proot  either 
in  fbe  way  €t  affldavita,  oral  proof,  ox  other 
evidence. 

[4]  In  the  Judgment  of  the  writer  it  may 
be  stated  as  an  nncontrovertible  pnq^ositlon 
that  tlie  plaintiff,  possessing,  as  he  did,  all 
ttie  requirements  prescribed  the  statute 
glTing  him  tlw  right  to  malEa  the  appropria- 
tion, had  a  legal  right  to  make  such  appro- 
prlatUm  to  have  Ids  application  allowed. 
That  would  aeon  to  be  self-evident,  and  no 
argument  Is  required  to  support  the  state- 
ment The  applteatim  stated  that  there  was 
sadk  unappropriated  water.  The  aroUcant 
had  no  oppt^unity  to  eititer  prove  or  die* 
prore  the  statement  If  such  r^ht  belonged 
to  the  jAaintlff  and  there  was  unappropriat- 
ed water,  then,  manifestly,  it  was  the  doty 
of  the  eaxgbmex  to  grant  the  application  when 
the  applicant  had  cranplied  with  tiie  require- 
ments of  the  statute  entitling  him  to  sadi 
right  The  rejection  of  the  application  was 
an  Injury  to  the  plaintiff,  and  he,  as  such  In- 
jured or  aggrieved  party,  under  section  66, 
above  i^erred  tts  would  have  the  right  to 
petition  the  district  court  for  redress.  True, 
the  application  to  the  district  court  is  desig- 
nated a  oonq;iIalnt  but  the  cwnplalnt  states 
loch  facts  as  frould  enUUe  ttie  plaintiff,  if 
true,  to  the  relief  sought  and  the  same  re- 
lief tiiat  he  would  or  could  have  acquired 
bad  he  designated  the  paper  a  petition.  The 
form  or  the  name  of  the  action  under  .the 
practice  in  this  state  Is  wboUy  Immaterial. 


[I]  The  district  con^  of  this  state  are 
courts  of  general  Jurisdiction.  Such  oourts 
have  original  Jurisdiction  in  all  matters, 
ctvn  and  criminal,  not  excited  by  the  CJon- 
stitntion,  and  not  prohibited  by  it  Oonat 
Utah,  art  1. 1  U;  Comp.  Laws  Utah  1917,  | 
1067.  Sndi  courts  are  (9fin  to  all  UtlgantBfOT 
the  redress  of  grievances  or  fhe  miforoement 
<a  rights.  Sudt  is  elementary  in  tiie  Jnris- 
prudoice  of  this  country. 

[0, 7]  As  we  have  attempted  to  pcdnt  ost 
the  ai^llcant  was  entitled,  as  a  matter  of 
1^1  rl^t,  to  have  his  applloitlfm  ai^roved 
and  allowed  If  unappropriated  water  existed; 
and  it  would  aeem  to  follow  as  a  necessary 
residt  that  if  any  one  assails  that  right,  he 
should  saonewbere  have  an  onx>rtunity  to  be 
heard  in  snivort  at  ft.  The  district  court  Is 
a  tribunal  dotiied  wit2i  authori^  to  enforce 
such  right 

In  the  proceedings  In  the  district  court  it 
conclusive  ai4>eared  from  the  evidence,  and 
the  court  so  found,  that  there  was  at  the 
date  of  filing  the  appBcatimi  unappropriated 
waters  In  Antelope  creek.  The  testimony 
tended  to  show  that  ttie  plaintiff  and  hia 
predecessors  In  Interest  had  actually  Irr^t- 
ed  the  land  for  which  the  water  Is  sought 
for  a  period  of  eight  years  or  more  wltii  wa- 
ter taken  from  this  stream;  tiwt  at  no  tim^ 
save  during  a  shOTt  period  in  ttie  year  1919, 
more  than  a  year  after  the  filing  of  the  ap- 
pllcatlon,  had  any  objections  or  protests  been 
made  by  prior  appropriators  to  such  use  ai 
the  water.  An  abstract  from  the  state 
gineer*8  office  established  the  fact  that  there 
had  been  only  three  prior  appropriators  of 
the  waters  at  this  stream,  and  that  fhe  total 
approprfaLtkm  was  In  the  n^hborhood  of  five 
second  feet  There  was  also  testimony  of 
two  or  three  witnesses  who  were  temlllar 
with  the  flow  of  ttie  water  la  this  stream, 
and  bad  bem  for  a  number  of  years,  and 
who  knew  the  land  irrigated  by  the  prlmr  ap> 
prcvrlators  and  the  amount  a£  water  used 
by  sndi  prior  ^tproiniatws,  and  their  testi- 
mony was  to  the  ettoet  that  intuitlcally  dur- 
ing the  entire  irrigation  seascm  waste  water 
ran  down  this  stream,  and  the  same  had  not 
been  apprc^rlated  or  used  by  others  in  the 
Irrigation  of  land  along  the  stream. 

The  objection  ttiat  the  engineer  is  not  a 
proper  party  defendant  cannot  be  sustained. 
The  right  of  any  one  to  divert  and  use  un- 
appropriated water  must  be  Initiated  by  fil- 
ing an  application  in  the  stete  engineer's 
office.  It  was  the  duty  of  the  engineer,  up<« 
proper  showing,  to  grant  the  appllcatloD. 
No  other  official  Is  authorized  to  receive,  con- 
sider, approve,  or  reject  an  api^catlon  tor 
the  apjnxvrlation  of  water.  Manifestly  there 
was  no  other  party  against  whom  the  plain- 
tiff could  se^  relief.  The  engineer,  there- 
fore, waa  not  only  a  necaeary,  but  an  In- 
dispensable, party  for  the  determination  of 
the  plaintiff's  rights. 

We  are  of  the  opinion,  and  so  hold,  under 
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the  drcnmatances  shown  In  this  record,  that 
the  court  had  Jurisdiction  both  of  the  aub- 
JectHnatter  and  the  parties,  and  that  its 
Judgment  should  be  affirmed.  Such  la  the 
order. 

There  Is  no  allegation  or  proof  that  the  de- 
fendant, in  daiTlng  the  application,  acted 
arbitrarllr  or  with  any  Intent  except  to  carry 
Into  effect  his  duty  as  a  state  official  as  he 
understood  such  duty.  For  tbat  reason  no 
costs  irlU  be  allowed  against  eiOier  par^  In 
Uiis  court  or  in  the  district  court 

COBFMAN,  C.  J.,  and  WEBBS,  TQUB- 
SCAN,  and  FRICK,  J3^  concur. 


VAN  NATTA  v.  HEYWOOD  et  aL  (No.  3503.) 
(Supreme  Court  of  Utah.  Dee.  80,  192a) 

1.  Exeontors  aad  adnlaistraters  «=s>22l(7)— 
Cvldenoa  held  to  prove  atreeaieNt  te  stake 
win  ia  eonsideratioi  for  servlees. 

In  an  action  againat  an  admimatrator  to 
enforce  intestata's  agreement  to  make  will  gir- 
ing  estate  to  plaintlfl  In  conaideratioD  of  plain- 
tiff living  with  and  performing  services  for  In- 
testate, evidence  held  to  prove  sach  an  agree- 
ment by  the  positlTe,  dear,  and  convincing 
proof  required  hi  snch  cases. 

2.  Executors  and  administrators  <S=>22I(7)~ 
Agreemest  to  make  will  must  be  proved  by 
positivo,  clear,  asd  convincing  evidence. 

An  agreement  to  make  will  in  consideration 
for  services  to  be  performed  will  not  be  en- 
forced snbsegnent  to  owner's  death,  unless  the 
proof  is  positive,  clear,  and  convincing. 

3.  Wills  «s>67— Agreemeat  to  nake  will  In 
ooNslderatloa  for  aervloea  will  be  enforoed  by 

equity. 

Intestate's  agreement  to  make  a  will  and 
leave  property  to  plaintiff,  who,  in  reliance  up- 
on such  agreement  and  as  consideration  there- 
for, continued  to  live  with  and  work  for  intes- 
tate, will  be  enforced  1^  equity. 

4.  Frauds,  statute  of  «»I29(I}— PMlly  per- 
formed parol  contraot  to  make  will  held  not 
within  the  statute. 

Where  plaintiff  had  lived  with  and  rendered 
services  for  Intestate  pursuant  to  intestate's 
parol  agreement  to  make  will  leaving  estate  to 
Idalntiff  Aeld  not  void  under  Oomp.  Lam  19X7, 
H  6811,  BSaS,  SaiT,  having  been  partly  per- 
formed under  section  6824.1 

Appeal  from  District  Court,  Garfield  Coun- 
ty; H.  N.  Hayes,  Judge. 

Action  by  Joseph  Van  Natta  against  David 
li.  Heywood,  administrator  of  the  estate  of 
Joseph  McCuUough,  deceased,  and  others. 


1  Dafke  v.  Smith,  U  Utah,  U,  46  Pae.  lOOS :  LjiieJi 
CoTlgUo,  17  Utah,  107,  a  Pso.  983;  Karren  v. 
Balner,  30  Utah,  7,  S3  Fac  381. 


Judgment  for  plnlntifl,  and  defendants  bih 
peal.  Affirmed. 

B.  H.  Bsnmunk,  of  Ogdea,  J.  D.  Skeen,  of 
Salt  Lake  City,  and  Wm.  F.  Knox,  et  Beaver 
C9ty,  for  app^lants. 

E.  n.  Hoffman,  of  Bldilldld,  fior  re^tmd- 
ent. 

COBinLUr,  a  J.  nalntUt  bronght  Alls 
action  against  the  defendants  In  the  district 
court  of  Qarfl^  county  to  have  decreed  to 
him  tbe  realdne  of  the  estate  of  Joseph  Ifo- 
Oullougb,  deceased,  after  pajnfent  of  tbe 
debts  of  said  deceased,  oosts  and  e]q>enaea  ot 
admtniatration  of  the  estate,  and  the  pay- 
ment ftf  tbe  sum  <rf  9000  to  the  defimdant  Da- 
vid HcCnllon^ 

In  snbstance  It  la  alleged  In  tlw  complaint 
that  plaintiff  Is  more  than  28  years  of  age; 
that  be  was  left  an  oi^ian  at  the  age  at  10 
years,  when  be  was  taken  by  Joseph  MeOol^ 
lough  and  Frances  McCullough,  his  wife,  to 
their  home  at  Pangulttdi,  OarflcSd  oonntr, 
Utah,  and  Was  kept  and  thereafter  treated 
by  them  as  thc^  own  child;  that  they  prom- 
ised and  agreed  with  him  that  if  he  would 
continue  to  live  with  th^  they  would  make 
a  win  and  devise  and  bequeath  to  blm  all 
their  estate,  after  administration  thereof, 
subject  only  to  his  paying  to  David  McOnl- 
lou^,  a  brother  of  the  said  Joseph  McCul- 
lough, the  sum  of  fSOO;  that  Frances  Ue- 
Cullougb  died  in  1917,  leaving  no  estate,  and 
at  her  death  Joseph  McCuUough  again  prom- 
ised and  agreed  with  the  plaintiff  that  if 
he  would  continue  to  live  with  him  until  he 
(McCuUough)  died  he  would  furnish  him 
means  for  support  and  maintenance,  and  Oiat 
be  (plaintiff)  would  have  his  estate  subject 
to  like  conditions;  that  Joseph  McCullou^ 
died  In  1919;  that  the  plaintiff  accepted  the 
offer  of  the  said  Joseph  McCuUough,  and 
entered  Into  iwssesslon  of  all  tbe  property 
of  said  estate,  and  at  aU  times  worked  for 
the  said  Joseph  McCullough  until  his  death, 
without  compensation,  except  wben  plaintiff 
was  drafted  into  the  United  States  army, 
during  whldi  time  the  said  Joseph  McCul- 
lough leased  the  property  belonging  to  hla 
said  estate  subject  to  the  conditi(m  that  the 
said  lease  should  be  canceled  np<»i  the  dla- 
charge  and  return  of  the  plaintiff  herein  from 
the  army ;  that  upon  the  retirem^t  of  plain- 
tiff from  service  in  the  arm^  he  returned  to 
the  said  Joseph  McCullough,  and  thereupon 
said  lease  was  terminated,  and  plaintiff 
again  went  into  the  possession  of  the  pnp^ty 
of  said  estate,  and  continued  to  possess  the 
same  and  woik  for  and  remain  with  the  said 
Joseph  McCuUough,  without  compensation, 
until  the  death  of  said  McCuJloug^  In  Janu- 
ary, 1919.  Both  Joseph  McCuUough  and  his 
wife,  Frances,  died  intestate  and  without  is- 
sue. Flalntifl  prayed  that  he  be  decreed  to 
be  entitled  to  aU  of  the  estate  of  the  said 
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Joseifli  McCuIlongh,  deceased,  snl^ect  011I7  to 
the  payment  of  the  debts  of  deceased,  the 
costs  and  expenses  of  administration  of  said 
otate^  and  the  requirement  that  plaintiff  pay 
to  IteTld  HcGnUongb  the  snm  d  fSOO. 

The  defendants  answered  flie  complaint, 
doiled  the  agreement  set  forOi  therein,  and 
also  tbe  serrlces  alleged  to  have  beoi  render- 
ed by  plaintiff,  and  as  a  separate  d^Hise 
pleaded  the  statote  of  frauds  (Comp.  Laws 
Utah  1917.  II  B811.  B61S,  6817). 

The  district  conrt  found  the  Issoes  fOr  the 
pT*ynt<w,  and  altered  Its  jndgmeat  and  ^tocree 
In  accordance  with  the  prayer  of  the  com- 
plaint, trom  which  Jndpment  and  decree  de- 
fendants bare  appealed. 

Defendants  assail  the  findings  of  the  conrt 
on  the  ground  of  the  Insnffldency  of  th«  eyl- 
dence^  and  contend  fliat  the  condnslons  of 
law.  judgmenl^  and  decree  are  contrary  to 
law,  and  are  withont  erldmce  to  support 
them.  The  fln dings  are  substantially  the 
same  as  tha  allegations  of  the  complaint 

OAere  seems  to  be  no  dlspnte  between  the 
parties  bnt  that  the  plaintiff  was  taken  by  the 
McCulloo^ia  wboi  left  an  orphan  at  the  age 
of  10  years,  and  was  kept  and  treated  by 
them  as  their  own  child.  However,  the  de- 
fendants contend  Qiat  the  plaintiff  wholly 
failed  to  establish  the  agreement  aUeged  to 
have  beea 'altered  Into  between  him  and  Jo- 
s^h  McGnUoagh  daring  bis  lifetime. 

In  support  of  the  alleged  agreemoit  many 
<^ose  friends  and  neighbors  of  the  deceased, 
Joseph  McCuUough,  were  produced  at  the 
trial,  and  all  testified  as  to  the  affectionate 
regard  and  esteem  the  deceased  had  always 
maintained  toward  the  plaintiff.  Mrs.  Miaa- 
beth  Bidder,  one  of  plalntUTs  wltoeeses,  tes- 
tified that  she  had  known  the  deceased  for 
many  years,  and  that  she  had  had  many  ccm- 
▼ersations  with  him  regarding  the  dLeposition 
of  the  estate  during  which  the  deceased  said 
to  her,  "All  was  for  little  Joe  [plaintiff] — we 
called  lilm  all  Qie  time — when  he  went,  whoi 
he  passed  away,"  and  "that  deceased  bad 
said  to  her  that  he  had  told  Joe  Tan  Katta 
that  If  he  stayed  with  falm  as  long  as  he  lived 
and  worked  for  him  everything  was  for  him ; 
•  •  *  that  he  (Joe)  had  done  all  he  could  as  a 
son  for  him ;  •  •  that  "he  bad  always  been 
good  to  him,  and  for  that  reason  he  was  go- 
ing to  make  a  will  and  leave  him  the  prop- 
erty; *  •  *  that  he  had  worked  for  it";  and 
"that  was  the  agreement  be  made  wltli  Joe ; 
If  he  stayed  with  him  everything  was  his." 

Thoanas  Hayoock,  a  witness  produced  on 
behalf  of  plaintiff,  testified  that  he  had  been 
for  many  years  Intimately  acquainted  with 
the  deceased,  lived  a  neighbor  to  him,  and 
that  be  bad  held  many  conversations  with  the 
deceased  concerning  the  plaintiff,  and  that 
toMt  a  few  months  before  the  death  of  de- 
ceased a  conversation  was  had,  in  which  the 
deceased  had  stated  hla  intentlim  of  making 
a  win,  and  also  that  mi  numerous  occasions 
ISSP^IA 
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Qie  deceased  had  said  tlie  pl^ttff  was  to 
have  all  his  property  except  1600  for  Us 
brother,  David  HcGidlou^  In  IreUu^ 

Esta  Lynn,  another  witness,  testified  that 
she  had  lived  a  dose  ndtghbor  to  the  de- 
erased,  and  that  he  had  said  to  her  that  be 
was  going  to  will  his  prt^ierty  to  the  plaintiff, 
and  that  be  had  told  the  plaintiff  if  he  did 
the  right  thing  he  vronld  get  his  property. 

X  B.  Showalter  testified  that  he  bad  been 
acqiudnted  a  long  time  with  the  deceased, 
and  as  to  the  disposition  he  Intended  to  make 
of  his  estate;  The  witness  said: 

"WeU,  I  was  down  in  his  field  a  few  months 
before  Joe  McCoIlon^  died.  I  went  down 
there  to  borrow  his  hay  rake,  and  Jim  Uoyd 
was  there,  and  while  he  was  there  I  asked 
him  it  be  had  Jim  bired.  He  said:  'No,  I 
rented  blm  the  pjace  for  tbree  years  untQ  lit* 
tie  Joe  comes  badi,  and  by  that  time  Joe  will 
be  back,  and  I  am  going  to  torn  everything  to 
Joe.'  He  said:  'All  I  want  oat  of  it  is  enough 
to  keep  me  wliile  I  live.  It  doesn't  matter 
whether  he  pays  for  it  or  not,  it  will  all  be  his 
when  I  am  gone.' " 

This  witness  also  testified  of  the  return  of 
plaintiff  and  his  continuing  to  live  with  de> 
ceased  imtll  his  death. 

Oarvin,  also  a  dose  friend  and  nd^- 
bor  of  deceased,  testified  that  the  lease  had 
been  made  subject  to  the  return  of  the  [dain- 
tiff  from  the  war,  and  that  plaintiff  was  to 
work  the  farm;  that  the  property  was  to  go 
to  plaintiff,  and  that  a  lawyer  had  been  ar- 
ranged with  to  attend  to  the  transfer  of  the 
property  to  plaintiff;  that  deceased  had  told 
him  be  had  promised  his  property  to  plain- 
tiff ;  that  "he  was  going  to  make  the  will  to 
him,  so  that  he  could  bind  It  up  and  see  that 
he  was  made  to  get  the  property." 

Henry  Lynn,  another  witness,  testified  that 
he  was  a  dose  acqnalntance  and  friend  of  the 
deceased,  and  that  after  the  plaintiff  had 
gone  to  war  in  one  of  several  conversations 
had  by  him  vrith  the  deceased.  In  qteaking  at 
his  proper^  and  affairs  with  plaintU^  dfr 
ceased  hbd  stated  to  blm  that — 

"Z  told  him  (plaintiff)  if  he  stayed  with  me 
and  done  the  right  thing  as  long  as  I  lived,  why, 
it  waaU^** 

Some  half  dosen  other  witnesses,  called  in 
plaintiff's  bebalf,  gave  testimony  of  like  im- 
port and  effect.  There  was  pradlcally  r$>  tea> 
timony  to  the  contrary. 

[1-J]  As  we  regard  the  evidence  produced 
In  bdialf  of  plaintiff,  it  appears  beyond  doubt 
that  the  deceased  not  only  promised  and 
agreed  with  the  plaintiff  tlmt,  if  he  remained 
with  and  served  the  deceased  until  his  death, 
his  entire  estate,  with  the  exertion  of  $600 
for  his  brother  David,  would  be  left  plaintiff 
by  will.  80,  too,  as  we  think,  the  t^tlmony 
conclusively  shows  that  plaintiff  complied 
with  every  requirement  imposed  upon  him 
Iv  Am  deceased,  and  that  boOi  partm  at  all 
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times  Intended  that  their  agreement  should 
be  fully  consammated.  That  the  plaintiff 
died  BDddenly,  wlthoat  the  formalities  of 
any  transfer  or  testamentary  dispodtlMi  of 
his  property  to  the  plalntifT,  in  the  eye  of  the 
law  did  not  alter  the  relationship  of  the  par- 
ties nor  their  status  with  respect  to  the  prop- 
erty involved.  The  record  Is  so  replete  with 
the  testimony  of  the  many  friends  and  neigh- 
bors of  the  deceased  who  knew  him  intimate- 
ly and  well  during  his  lifetime,  and  of  hts 
relationship  and  attitude  toward  the  plaintiff, 
that  If  the  courts  were  powerless,  as  a  matter 
of  equity,  to  carry  out  the  intent  and  pur- 
poses of  the  deceased  to  fulfill  his  express 
promise  and  agreement  with  the  plaintiff,  so 
r^watedly  admitted  and  always  acted  upon 
by  the  plaintiff,  then  indeed  would  they  be 
helpless  to  award  that  which  the  inherent 
justice  of  a  case  demands.  The  deceased  died 
childless.  He  regarded  and  treated  the  plain- 
tiff always  as  affectionately  as  a  father  treats 
a  son.  He  r^rded  him  as  such,  and  always 
spoke  of  him  as  "my  boy."  Relationships 
such  as  existed  between  the  plaintiff  and  the 
deceased,  together  with  matters  of  contract 
growing  out  of  snch  relationships,  have  not 
infreQueitly  been  before  the  courts  to  be 
passed  upon.  As  contended  by  defendants* 
counsel,  this  class  of  cases  should  be  scruti- 
nized with  particular  care;  and,  unless  under 
the  drcumstances  the  proof  is  positive,  clear, 
and  convincing,  the  relief  sought  )3honId, 
and  will,  be  denied.  Ovreas  r.  McNally,  113 
Cal.  444,  45  Pac.  710,  33  U  R.  A,  369;  6 
Pom.  Bq.  Juris.  (2d  Ed.)  |  2168;  Owens  v. 
McNally,  113  Cal.  444,  45  Pac.  710.  33  L.  R. 
A.  369;  Vreeland  v.  Vreeland,  63  N.  J.  Eq. 
887.  32  Atl.  3.  But,  nevertheless,  where  the 
contract  to  make  testamentary  disposition  of 
pTc^>er^  is  clear,  definite,  and  free  from 
doubt,  such  a  contract  will  be,  In  effect,  en- 
forced; In  other  w<wd8,  equt^  will  decree 
that  to  be  done  which  the  parOes  mutually 
Intended  to  be  doii&  6  Pom.  Bq.  Jaila  (2d 
Bd.)  2168;  Wright  t.  Wright.  99  Mli^li.  170, 
68  N.  W.  M.  2S  D.  R.  A.  196;  Bnwm  T.  Mc- 
Shane  etaL,48W.  Ta.26,36S.B.848.49 
L.  R.  A.  027;  aancy  r.  Flusky,  187  Ut  605, 
68  N.  B.  094,  52  L.  R.  A.  277 ;  Bennett  v. 
Borkhalter,  207  tU,  572,  101  X.  £.  189,  44 
U  B.  A.  C^r.  a.)  738 ;  Wordai  v.  Worden,  96 
Wash.  B&Zf  165  Pac.  501 ;  Harria  t.  Morrison, 
100  Kan.  157, 163  Pac  1062;  Moosen  v.  Mon- 
sen,  174  CaL  776,  162  Faa  00;  Brlnton  v. 
Tan  Gott.  8  Utah,  480,  83  Pa&  218. 

[4]  Nor  do  we  think  that,  nnder  the  undis- 
puted facta  and  circumstances  as  shown  by 
the  record,  this  Is  a  case  coming  within  the 
sti^te  of  frauds  (Comp.  Lain  UUih  1917. 
ttt.  108,  H  BSll,  6813,  0817),  pleaded  aa  an 
afflnuatlvo  defense  by  the  defendants. 

The  contract  between  the  deceased  and  the 
plaintiff,  although  an  oral  one,  was  taken 
ont  at  the  statute  of  frauds  by  reason  of 


part  performance  by  the  plaintiff.  The  evi- 
dence very  clearly  shows  that  the  plaintiff 
remained  with  the  deceased,  roiderlng  such 
services  unto  him  as  be  was  called  upon  to 
perform  under  the  contract  up  to  the  time  of 
the  death  of  deceased,  and  during  said  time 
was  in  possessl<m  of  the  property  arrange- 
ment made  by  deceased.  Section  5824,  Ut. 
103,  supra,  expressly  provides: 

"Nothing  in  this  title  contained  shall  be  con- 
strued to  abridge  the  powers  of  courts  to  com- 
pel the  specific  performance  of  agreements  in 
case  of  part  performance  thereof."  Darke  V. 
Smith,  14  Utah,  35,  45  Pac.  1006;  I^ch  t. 
Coviglio,  17  Utah.  107.  63  Pac.  083;  Barren 
V.  Rainey,  80  Utah,  7,  S3  Fae.  383;  Warrca 
V.  Warren,  105  111.  568. 

This  case,  as  a  whole,  presents,  under  the 
facts  and  circumstances,  no  difficulties  in 
carrying  out  the  mutual  understandings  of 
the  deceased  and  the  plaintiff.  We  are  of  the 
opinion  that  the  findings  of  the  district  court 
are  amply  sustained  by  the  evidence,  and  that 
a  proper  decree  was  rendered. 

It  is  therefore  ordered  that  the  fud^moit 
and  decree  of  the  district  court  be,  and  tho 
same  are  hereby,  affirmed,  with  costs. 

FBICK,  WEBBB,  GIDEON,  ud  THUB- 
MAN(  JJ.,  concor. 


SILVER  CITY  MERCANTILE  CO.  V.  DIS- 
TRICT COURT  OF  UTAH  COUNTY  et  SL 
(No.  3583.) 

(Supreme  Court  of  Utab.   Dec  29,  1920.) 

1.  Jnttloes  of  tlie  peaoe  «S958(S)— Fallere  to 
allege  veaaa  mwt  to  dtfrlva  Jeatlot  or 
dlstrM  eoirt  or  appeal  of  jnrisAetiea. 

FaHnra  of  the  complaint  filed  in  a  jus- 
tice's court  to  allege  one  of  the  grounds  ape*^ 
fled  in  Oomp.  Iaws  1917.  I  7426.  sbowinc  that 
the  action  was  commenced  la  the  dty  or  pre- 
cinct as  required  by  soch  section,  did  not  de- 
prive the  justice  of  the  peace,  or  the  district 
court  oo  appeal,  of  jurisdiction,  notwithstand- 
ing sections  7447  and  7448,  since  section  7426 
is  not  directed  to  the  question  el  Jurisdiction, 
bat  is  a  legislative  directkm  as  to  (he  place  of 
commencing  actions. 

2.  Justices  of  the  peace  ^50,  eO-^erMietlea 
of  parties  may  be  waived. 

If  justice  of  the  peace  has  jurisdiction  of 
the  subject-matter,  the  parties  can  by  their 
action  either  voluntarily  or  otherwise  waive 
the  objection  to  the  jurisdiction  of  the  par- 
ties.! 

3.  Justices  of  the  peaoe  «=9S9— Jurlstflotloe 
not  prespmed. 

No  presumptiou  exists  In  favor  of  the  ju- 
risdiction, of  the  justice's  coarts,  but  Such  ju- 
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risdietion  mnrt  sfllrnHifiTiBlr  appear  from  On 

record. 

4.  Appaaranoa  ^9(2)— Objeotloa  to  Jurlsdlo- 
tlaa  aeapM  wtth  other  grounds  Is  a  "gea- 
eraJ  appearueo." 

Oenerallr  an  appearance  by  motion  to  ob- 
ject to  the  juriBdiction  of  the  court  of  the  per- 
aon  of  the  defendant  does  not  constltote  a 
leneral  ai^earance,  where  euch  appearance  U 
limited  or  denominated  special,  bnt.  If  the 
objection  ia  made  on  other  sronnda  than  that 
of  jnriadiction  &l  the  person  or  upon  each 
gronnd  eoiqded  with  otiter  gronnda,  the  ap- 
pearance Would  constitate  a  seneni  appear- 
ance. 

[Ed.  Note.— For  other  definitions,  eee  Words 
and  Pbrasea,  First  and  Second  Series,  Oen- 
eral  J^pearanco.] 

b.  Muda«Ha«=»S7(l)— Uea  to  reiiHira  district 
ooart  to  vaoata  orroioons  order  dismissing 
■ppaal  from  Ju8tlea*s  ooart. 

Where  district  court  orroneoualy  dismissed 
an  appeal  from  the  Juettce'B  court,  mandamus 
will  lie  to  direct  the  court  to  vacate  and  aet 
aaide  the  order  diamiaafng  the  appeaL* 

Application  for  writ  of  mandamus  by  the 
Silver  Olty  Mercantile  Oompany  agaluBt  the 
District  Court  of  Utah  Oomity  and  others. 
Wilt  graateo. 

Chris  MaOiiaoii,  of  Salt  Lake  &ty,  for 
plaintiff. 

Coleman,  Tucker  ft  Stxaw,  of  Fmro,  tat 
defendant 

GIDEON,  J.  Plaintiff  asks  this  court  for 
a  writ  of  mandate  directing  the  district  court 
of  Utali  county  to  vacate  an  order  dlaml&aii^ 
an  appeal  from  the  ixatia/a  court  of  Provo 

aty. 

The  foUowii^  facts  ajviear  from  tlie  ftffida< 
vlt  for  the  writ: 

In  Jmie,  1918,  the  plalntiir  filed  a  complaint 
against  Bobert  Sidley  and  Mrs.  Bertiba  War- 
burton  Sldl^  In  said  justice's  court  The 
charging  part  q£  the  ctHuplalnt,  aa  set  out  in 
the  affidavit,  la  aa  follows: 

*'R^ntifl  complains  Of  the  defendants,  and 
for  cause  of  actlmi  alleges:  That  on  between 
the  17th  day  of  July,  1915,  and  the  Slst  of 
October,  1916,  at  Silver  City,  Utah,  defend- 
ants became  indebted  to  the  plaintiff  in  the  mum 
of  9201.10  on  accoont  for  goods,'  wares,  and 
merchandise  sold  and  delivered  to  the  defend- 
ants by  the  plaintiff  at  defendants'  special  in- 
stance and  request;  that  defendants  have  not 
paid  the  same  or  any  part  thereof;  that  pay- 
meut  has  bees  requested,  but  defendants  have 
failed,  neglected,  and  refused  to  pay  the  same." 

Prs^w  for  judgnient.  Oa  October  IBtb  of 
the  same  year  said  defendants  Sidley  appear- 
ed wedally  in  the  justice's  court  and,  limit- 
ing their  appearance  for  the  purposes  of  the 
motion  only,  moved  the  court  to  dismiss  the 
action  upon  the  following  grounds: 


"That  this  emtrt  has  no  jurisdiction  of  the 
person  or  subject-matter  of  this  action  for  the 
reason  that,  this  court  being  a  court  ot  in- 
ferior jurisdiction,  the  jurisdiction  of  the  court 
as  set  out  in  section'  Compiled  Iaws  of 
Utah  1907,  must  ^ear  affirmatively  upon  tiie 
face  of  the  complaint  aa  required  by  section 
3686.  OompUed  Iaws  of  Utah  1907,  and  that 
the  same  nowhere  appears  iisxm  the  face  of  tiie 
complaint  filed  in  this  aeCloa." 

Sections  8668  and  3680  are  now  sections 
7426  and  7447  In  the  1917  compilation  of  oar 
statutes. 

The  motion  was  granted,  and  a  judgment 
dismissing  the  action  entered. 

Thereafter  the  plaintiff  appealed  from  that 
judgment  to  the  district  court  of  Utah  coun- 
ty. Said  defendants  again  specially  appeared 
in  the  action  in  the  district  court  and  filed 
a  motion  to  dlemlas  the  appeal  and  alleged 
grounds  for  the  same  as  follows:  (a)  That 
said  district  court  has  no  Durisdictlon ;  (b> 
that  no  appeal  lies  from  the  order  of  the 
justice's  court  dismissing  the  action ;  <c)  that 
the  Justice's  court  bas  no  jurisdiction  of  the 
purported  cause  of  action  set  out  in  the 
amended  complaint;  (d)  that  the  said  jus- 
tice's court  has  no  Jurisdiction  of  the  d^end- 
ants  or  either  of  tiiem.  The  district  court,  in 
August,  1920,  granted  the  motion  and  made 
an  order  dismissing  tbe  appeal 

Oomp.  Laws  Utah  1917,  S  7426,  relating  to 
the  place  of  trial  and  where  actions  In  Jus- 
tices' courts  shall  be  commenced,  provides, 
among  otbra-  things,  as  follows: 

"Actions  in  justices*  courts  must  be  com- 
menced, and,  suhject  to  the  right  to  change  the 
place  of  trial,  •  •  •  must  be  tried:  1.  If 
there  ia  no  Justice's  court  for  the  precinct  or 
city  in  which  the  defendant  resides,  in  any  city 
or  prednct  of  the  coonty  in  which  he  resides; 
*  *  *  6.  when  the  defendant  ia  a  nonresi- 
dent of  the  county,  in  any  precinct  or  city 
wherein  he  may  be  found;  7.  when  the  de- 
fendant is  a  nonresident  of  the  state,  in  any 
precinct  or  dty  in  the  state;  &  when  a  person 
has  contracted  to  perform  an  obligation  at  a 
particular  place  and  resides  in  another  coonty, 
precinct,  or  city,  in  the  precinct  or  dty  in 
which  such  obligation  is  to  be  performed,  or 
in  which  he  resides;  9.  when  the  parties  vol- 
untarily appear  and  plead  without  summons, 
in  any  precinct  or  city  in  the  state;  10.  In 
all  other  cases.  In  the  precinct  or  dty  In  which 
the  defendant  resides." 

Section  7447  of  tbe  same  compilation,  re- 
lating to  pleadings,  states  tbat  tlie  complaint 
in  a  Justice's  court  must  be  In  writing,  must 
be  verified,  and  must  fully  allege  and  set 
forth  at  least  one  of  the  grounds  mentioned 
In  section  7426  showing  that  tlie  actlcn  la 
commenced  In  the  city  or  precinct  as  required 
by  the  last-named  secttoo. 

Section  7448  provides: 

"Every  judgment  made  or  given  on  a  com- 
plaint not  legally  verified,  or  that  contains  no 
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alles&tion  or  an  allega^ii  that  waa  tmtni*  ct 
the  jorisdictioiial  fact  required  by  tUa  ■•c- 
tion,   •   ♦   •   shaU  be  Toid.  •  *  •** 

Section  7448  was  first  enacted  by  the  Legis- 
lature In  1907  as  an  amendment  to  section 
3685  of  the  Revised  Statutes  4^  Utah  1898. 
In  the  amendment  It  aiH>eared  as  a  subdivi- 
sion of  said  section  S68S.  In  the  compilation 
of  1907  It  was  Inserted  as  section  8685x.  In 
the  1917  compilation  It  appears  as  a  separate 
and  lndex)endent  section.  From  this  It  Is  ap- 
parent that  the  words  "this  section"  refer  to 
the  section  Immediately  preceding,  namely, 
section  7447,  and  that  the  "jurlsdlcUoual 
fact"  spoken  of  means  "one  of  the  grounds 
mentioned  In  section  7426,  showing  that  the 
action  Is  commenced  In  the  city  or  precinct 
as  required  by"  section  7426. 

[1]  Admittedly  the  complaint  filed  In  the 
Justice's  court  here  in  guestloa  did  not  con- 
tain any  one  of  the  grounds  showing  that  the 
action  was  commenced  in  the  city  or  prec-lnct 
as  required  by  section  7426.  The  district 
court  took  the  view  that  the  failure  of  the 
plalntifT  to  all^e  In  Its  complaint  any  one  of 
the  grounds  showing  that  the  action  was 
commenced  In  the  city  or  precinct  as  required 
by  Comp.  Laws  Utah  1917,  $  7426,  deprlTed 
the  Justice  of  the  peace  of  any  jurisdiction  of 
the  parties  and  also  of  the  subject-matter 
involved  In  the  suit,  and,  upon  that  theory, 
dismissed  the  appeal.  In  tiiat  view  we  are  of 
the  opinion  the  coiirt  was  In  error. 

[2]  Section  7426  is  not  directed  to  the  qnes- 
tlon  of  jurisdiction  of  the  Bubjec^matte^ 
HOT  of  the  parties.  It  Is  a  legislative  dlrec- 
tlon  as  to  the  place  of  commencing  actions, 
also  the  place  of  trial  of  actions  begun  in 
such  Inferior  courts.  It  in  no  way  attempts 
to  Umlt  tlie  Jurisdiction  of  the  court  or  ei- 
ther the  BUbJect-mattor  or  parties.  If  the 
court  has  Jurisdiction  <^  the  subject-mat- 
ter, the  parties  can,  by  their  action,  either 
voluntailly  or  otherwise,  waive  the  objection 
€o  the  Jurisdiction  of  the  parties.  Quealy  v. 
SulIlTOn,  42  Utah,  565.  132  Pa&  4;  Beck  v. 
Lewis,  49  Utah,  368, 164  Pac.  480. 

True  it  l8  that  section  7448  makes  any 
Judgment  Toid  entered  upon  a  ctHnpIalnt  not 
verifled  or  which  fails  to  allege  any  <me  of 
flw  grounds  showing  that  the  artlon  is  com- 
meaced  In  the  dtj  or  precinct  set  oat  in 
section  7426.  Such  Cact,  however,  in  no  way 
deprlrcfl  the  Justice  of  Jurisdiction  oC  ^ther 
the  subject-matter  or  the  parties. 

Upon  appeal  fKim  a  Justice's  court  to  the 
district  court  a  case  shall  be  heard  anew, 
and  amendments  to  pleadings  may  be  allow- 
ed in  Uw  same  mann^  aa  in  actions  com- 
menced originally  in  the  district  conrt 
Oomp.  Laws  Utah  1917,  {  7615.  It  does  not 
appear  in  this  proceeding  upon  whom  notice 
was  sored  in  taklzig  the  appeal  froof  the  Jus- 
tice's court,  but  it  is  stated  in  the  afBdavit 
tbat  an  appeal  was  taken.  That  being  admit- 
ted, the  entire  case  was  before  the  district 


court  for  trial  de  novo.  As  we  have  i&dlcat< 
ed,  tlie  failure  of  tin  complaint  to  stats  angr 
one  of  the  grounds  mentioned  in  secticn  7420 
showing  that  the  action  was  commenced  in 
the  dty  or  precinct  as  required  by  said  section 
did  not  deprive  the  Justice  of  Jnrlsdlctiao  of 
either  the  parties  or  the  subject-matter.  For 
the  same  reason  sudb  fiiUure  did  not  d^prlTa 
the  district  court  of  the  same  Jurisdiction. 

It  may  be  conceded,  as  contended  for  by 
defendants,  that  if  the  Justlte  of  tbe  peace 
did  not  have  Jurisdiction  of  either  the  aub- 
Ject-matter  or  the  parties,  and  that  such  af- 
firmatively appeared  uptm  the  face  of  the 
complaint,  then  tbe  appellate  court  was  like- 
wise wlOiout  Jurisdiction  except  to  mi^e  an 
order  dismissing  tiie  appeal.  It  may  also  b« 
conceded  that,  if  the  Justice  had  Jurisdic- 
tion and  bad  been  ousted  of  such  Jurlsdlctlcm 
upon  tiie  filing  of  an  affidavit  as  required  by 
Gomp.  Laws  Utah  1917,  I  7427,  the  appellate 
court  in  such  case  would  not,  by  the  ai>- 
peal,  acquire  any  Jurisdiction  over  the  par- 
ties or  the  matter  involved.  No  such  ques- 
tion as  that,  however,  is  involved  here. 

At  the  hearing  In  this  court  defendants  de- 
murred to  the  affidavit  for  writ  of  mandate 
on  the  general  ground  that  the  facts  ther^ 
stated  are  not  sufficient  to  state  a  cause  of 
action  or  to  give  the  r^ef  prayed  for.  At 
the  same  time  an  answer  was  filed  In  which 
It  Is  stated  that  the  purported  appeal  was 
dismissed  by  the  district  court  for  the  rea- 
son that  said  court  had  no  Jurisdiction  to 
proceed  and  try  the  same  and  render  Judg- 
ment therein said  justice's  court  from 
which  the  appeal  was  teken  having  bad  no 
Jurisdiction  of  the  said  cause  of  action  and 
having  had  no  Jurisdiction  of  the  parties  de- 
fendant. The  "district  court's  conclusion  that 
it  was  without  jurisdiction  for  the  reason 
that  the  justice's  court  was  also  without  Juris- 
diction either  of  the  subject-matta  or  the 
parties,  we  think,  was  erroneous. 

[3]  Much  of  the  argtiment  of  botii  plain- 
tiff and  defendants  Is  directed  to  the  general 
proposition  that  no  presimiption  exists  In  fa- 
vor of  the  Jxulsdiction  of  Justice's  courts^ 
I  but  that  su(A  Jurisdiction  must  affirmatively 
appear  from  the  record.  Such  Is  undoubted- 
ly the  rule  of  law  respecting  the  Jurisdiction 
of  such  courts,  but  has  it  any  application  to 
the  facts  as  shown  by  this  record?  We  think 
not 

[4]  In  their  written  briefs  both  parties 
hare  discussed  the  question  of  whetiiw  ttbe 
ai^>earance  of  the  defendanti  Sidl^  in  the 
Justice's  court,  and  also  in  tb»  <UBtrtct  eoort, 
was  not  in  fact  a  general  ameanuice,  al- 
though designated  special.  Plaintiff  Insists 
tbat  by  reason  of  tbe  r^ief  aAed  the  ai^ear- 
ance  was  a  general  ain>«irance.  While  de- 
termination of  that  guestlon  Is  not  necessary 
and  can  have  no  bearing  In  any  way  upon  the 
qaesti<m  as  to  whether  the  court  was  tight 
in  dlsmlflslng  the  appeal.  It  mar  xiovertheless 


Digitized  by  Google 


Utah)  BTLTTSR  CITT  MERCANTII^  00.  t.  DISTBICT  COURT  197 

an  p.) 

not  be  aralH  for  us  to  state  our  vlewc,  as  It  f  also  granted,  and  the  appeal  was  dlsmiseed. 


may  becc«ne  tmportant  in  further  pro- 
ceedings before  the  district  court.  It  may 
be  stated  as  a  general  rule  of  law  supported 
by  the  authorities  that  an  appearance  by  mo- 
tion to  object  to  Uie  jurisdiction  of  the  court 
of  ttke  person  of  the  defendant  does  not  con- 
^tate  a  feneral  abearance  wllere  audi  ajh 
pearanoe  la  limited  or  denominated  qtedal. 
If.  hawerex,  the  obJectloD  made  Is  upon  oth- 
er cnmnda  tlian  that  ot  jurisdlctiMi  of  tiie 
person,  or  upon  that  ground  coupled  wltii 
other  groonds,  each  would  cmstltute  a  gen- 
eral appefuranee.  McNab  v.  Bennett  06  HL 
1ST;  Fitsgerald  Cbnst  Co.  t.  Sltsgerald. 
137  TJ.  8.  98,  U  Snpi  Ct  86,  34  L.  Ed.  608; 
SlUott  T.  Lavhead,  48  Ohio  St.  171,  1  N.  B. 
077  ;  Domilng  t.  Qow  Broa,  53  Kvn.  246,  S6 
Fac.  3BB;  8  eye.  m  The  defimdants  Sld- 
ley,  as  will  be  seen,  based  their  motion  to 
dismiss  the  case  upcm  the  theory  that  the 
eonrt  was  vithout  Jurisdiction  ot  either  tbe 
persons  or  siAdecfc-matter.  They  also  based 
tbe  mottm  In  the  Justice's  court  tvon  tlie 
same  theory. 

[i]  The  opinion  of  this  court  In  Hoffman 
T.  Lewis,  81  Utah.  170.  87  Pac.  167.  supports 
tbe  conduslona  herein  readied. 

The  writ  directing  the  district  court  to 
vacate  and  set  aside  the  order  dlsrolsrfng  the 
anieal  as  prayed  for  Is  granted ;  CMts  to  be 
taxed  against  defendants  Sldley. 

OOBFMAN,  G.  7..  and  WEBER  and  THUR- 
MAN,  J7.,  omcur. 

FRIOK,  J.  I  concur  In  the  conclusion 
reached  that  a  perwnptory  writ  of  mandate 
reqidrlng  the  district  court  to  set  aside  the 
Judgment  of  dlsmlBsal  and  to  reinstate  the 
case  and  proceed  with  It  In  accordance  with 
law  should  Isaue,  I,  however,  base  my  con- 
currence upon  the  following  grounds: 

It  Is  alleged  In  the  application  ftir  the  writ 
by  plaintiff,  and  necessarily  admitted  by  the 
motitm  to  dismiss  the  action,  which  can  be 
considered  only  as  a  demurrer,  that  the  platn- 
tiff  had  commenced  an  action  against  the  de- 
fcsidants  Sidley  In  fbe  Justice's  court  of 
Proro  Oity  by  flllng  a  complaint,  the  allega- 
tions of  which  are  eet  out  In  the  appUcatlm 
for  ttie  writ  It  is  all^fed  in  the  application, 
all  of  which  is  necessarily  admitted  by  the 
motion  aforesaid,  that  ttie  defendants  Sldl^ 
filed  a  motion  to  dismiss  tbe  action,  setting 
forth  as  grounds  for  said  motion  that  it 
"must  appear  afflrmatlTely  upoa  tbe  t&ce  of 
On  Gomjdalnt  as  required  by  section  8689, 
Compiled  Laws  of  Utab  1907."  that  the  Jus- 
tlce'a  court  baa  Jurisdiction.  That  fftct;  It  Is 
stated  In  flie  motion.  Is  not  made  to  appear 
"upon  Ibe  Cace  of  the  complaint"  The  Jus- 
tice's court  granted  the  motion  and  dismissed 
the  action.  Hie  plalntlir  aroealed  the  case 
to  the  district  court  of  Utab  county,  in 
wblch  court  a  motiouf  was  again  interposed 
to  'Wsmlas  tbe  appeal,"  whl<A  motioa  was 


The  ruling  of  the  district  court,  it  seems,  w&b 
ttased  upon  the  grounds  that  the  Justices 
court  had  not  acquired  Jurisdiction  of  tbe 
action  for  tbe  reaaon  that  a  JurlsdictlQnal 
tact  bad  been  omitted  from  the  complaint, 
and  hence  the  district  court  bad  no  Juzlsdlc- 
tion.  Tbe  action  whlcb  was  dismissed,  it  Is 
allied  in  the  aK>licaU(m,  was  .eommoiced 
*%3r  filing  a  complaint."  Vba  action  was 
thorefbre  ccnnmenced  as  our  statute  (Gomp. 
tawa  Utab  1917.  |  748S)  prorldea.  The  pmv 
pose  of  tbe  actifm  was  to  recover  upon  an  al- 
leged indebtedness  of  ^1.10*  The  Justice's 
court  tihns  bod  Jurisdiction  of  the  subJec^ 
matter.  The  only  ground,  therefore,  upon 
wbl^  tbe  motion  to  dismiss  the  action  in 
that  court  coidd  be,  and  In  &ct  wa^  based, 
was  tbat  the  cfxivlaint  filed  In  said  court 
was  defWtlTe  In  tbat  it  failed  to  stote  an  ea- 
floitial  ftct  Tbat  motton,  manifestly,  did 
not  d^lve  tbe  Justice's  court  of  Jurisdlc- 
tioD  of  the  subject-matter,  and  that  is  tacit- 
ly or  necessarily  Implied  by  tbe  flllng  of  tbe 
motion  to  "dismiss  the  actlmi."  A  defectlTe 
summons,  or  a  defective  return  of  service  of 
process,  may,  on  motion,  and  by  special  ap- 
pearance for  that  purpose  only,  be  quashed. 
A  defect  In  a  complaint  which  relates  eltber 
to  matter  of  substance  or  to  a  matter  of  form 
can,  however,  be  reached  only  by  demurrer; 
if  the  alleged  defect  be  of  substance,  then  by 
a  general  demurrer,  and  If  the  supposed  de- 
fect relates  to  some  matter  of  form,  then  by 
a  special  demurrer  In  which  the  particular 
defect  or  defects  must  be  pointed  out  The 
defect  ctRnplalned  of  in  this  alleged  motion 
was  that  an  essential  fact  had  been  omitted 
to  be  stated  in  the  complaint  The  defect 
was  thus  one  of  substance  which  could  not 
be  reached  by  a  motion  to  dismiss  the  action, 
but  had  to  be  reached  by  demurrer.  In  fll-' 
ing  a  demurrer,  the  party  flllng  it  necessarily 
enters  a  general  appearance.  Tbat  is  eo  be- 
cause he  cannot  complain  of  a  defect  which 
can  be  reached  only  by  danurrer  without  in- 
voking Oie  Judgment  of  the  court  He  can 
Invoke  the  court's  Judgment  only  by  enter- 
ing Ills  appearance  in  the  action.  Tbat  is  tbe 
^ect  ot  our  statute  (C<nnp.  Laws  Utah  1917, 
8  7029)  which  provides  tbat  the  flUug  of  a  de- 
murrw  constitutes  a  general  ai^Mianvice. 
Such  is  the  effect  although  the  Jurisdictlixi  of 
the  court  is  challoiged  to  tlie  d^nrrer  that  la 
filed.  FvnswOTtb  r.  Unltm  Pac.  Coal  Go.«  82 
Utah,  112,  89  Pac.  74.  and  Stone  t.  Railroad, 
32  Utab,  1S5,  89  Pac.  716.  Nor  can  a  party 
av(dd  tbe  effect  of  audi  appearance  by  calling 
what  In  tbe  nature  of  things  is.  and  func- 
tions as,  a  demurrer,  a  motion.  It  la  utterly 
immaterial  what  he  calls  the  thing  be  files. 
If  be  thereby  assails  tbe  8ufficiaicy<  ot  the 
complaint,  regardless  of  what  tbe  defect  may 
be,  tbe  attedc  upon  tbe  c<nnplant  is  neret- 
tbdesB  a  demiu-rer,  and  can  be  nothing  else. 
In  tUs  case,  therefore,  the  alleged  motion 
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was  merely  a  demurrer  by  which  the  stiffl- 
clency  of  the  plaintiff's  complaint  was  assail- 
ed because  It  failed  to  state  a  fact  which  the 
law  requires  should  be  stated  therein.  The 
defect  was  ther^ore  one  of  substance  and 
should  have  been  so  treated.  The  Justice's 
court,  therefore,  should  have  considered  the 
motion  in  the  nature  of  a  demurrer,  and,  In 
view  of  the  defect,  should  have  sustained  it. 
Upon  doing  that  the  court  should  have  given 
plaintiff  the  statutory  time,  or  such  addition- 
al time,  if  any.  as  In  his  Judgment  would 
have  been  sufficient  to  enable  the  plaintiff  to 
cure  the  defeat  by  amending  Its  complaint. 
If  the  plaintiff  then  failed,  neglected,  or  re- 
fused to  amend  so  as  to  cure  the  defect  and 
comply  with  the  law,  then,  and  then  only, 
should  the  Justice  have  entered  a  Judgment 
dismissing  the  action.  In  doing  all  that,  the 
Justice's  court  would,  however,  be  exercis- 
ing Jurisdiction,  and  the  defendants  could  not 
have  the  action  dismissed  without  Invoking 
su<*t  Jurisdiction.  When,  therefore,  the  case 
reached  the  district  court,  the  situation  was 
precisely  the  same  as  It  was  In  the  Justice's 
court  The  so-called  motion  filed  therein  was 
merely  a  general  demurrer,  and  the  district 
court  should  have  bo  regarded  it  and  have 
Bustled  it  and  granted  plaintiff  the  stat- 
utory time  in  which  to  amend  its  complaint 
In  view,  therefoiB,  ttut  the  court  refused  to 
proceed  with  the  appeal  and  dlsmUsed  It, 
the  case  falls  squar^y  witiiin  the  rule  laid 
down  in  Hoffman  t.  Lewis,  31  Utah,  179,  87 , 
Pac.  167,  where  a  writ  of  mandate  was  ianied 
requiring  the  district  court  to  relnatats  the 
appeal  and  to  proceed  to  diqufle  ot  the  case 
In  accordance  with  law. 

TbQ  application  luTt^ved  here  presenta  an 
important  question  of  practice.  If  a  party 
may  invoke  One  Judgment  ot  a  court  Beapect- 
Ing  the  BufQclency  ot  the  pleadings  without 
cmnlng  Into  court,  and  Buch  court  may  dta- 
misB  an  action  because  the  complaint  is  de- 
fldent  in  substance,  and  for  that  reason  the 
court  asanmea  to  be  without  Jurisdiction,  then  : 
indeed  have  we  entered  upm  a  new  era  re- 
spectli^  procedure.  Ordinarily  ndHier  court 
nor  counsel  would  have  been  betrayed  into  as- 
suming the  position  that  the  court  and  coun- 
sel lor  defoidants  Sldl^  In  tUa  case  asaum- 


ed.  No  doubt  both  were  influenced  by  the 
fact  that  the  statute  requires  a  certain 
statement  to  be  made  in  the  complaint  That 
Is,  however,  merely  a  requirement  Imposed  by 
law,  and  the  question  whether  the  law  has  or 
has  not  been  compiled  with  is  a  Judicial  one, 
and  fn  determining  tt  the  Judgment  of  the 
court  is  invoked.  To  Invoke  such  Judgment 
the  par^  Invoking  it  must  necessarily  come 
Into  court  Nor  does  it  make  any  difference 
whether  the  omission  In  the  complaint  is 
obvious  and  palpable  or  whether,  as  in  the 
cases  of  Burt  v.  District  Court,  89  Utah,  1, 
114  Pac.  143,  and  Heolnger  v.  O.  S.  L.  R.  Ca, 
48  Utah,  36S,  159  Pac.  904,  It  Irobscure  and 
doubtful.  In  either  event  the  qiwstlon  la 
Judicial  and  must  be  so  treated.  Any  oQker 
rule  would  lead  to  endless  con  fust  on,  and 
the  right  to  cure  a  defect  by  amoidment 
would  be  entirely  cut  off,  and  the  right  to  be 
heard  In  the  courts  in  a  proper  manner  would 
be  denied,  and  cases  would  be  dismissed  and 
disposed  of  merely  because  an  attorney,  or 
the  party  himself  forsooth,  had  committed  an 
error  In  pleading.  If  one  case  can  be  dia- 
,  missed  fOr  such  an  error,  thai  all  cases  can 
be,  and  a  party  commencing  an  action  in 
any  court  can  successfully  malnUIn  It  (uily 
In  case  that  his  pleadings  are  wiOiont  a  flaw. 
Such,  happily,  is  not  the  law. 

If  an  action  Is  wit  oommoiced  in  the  prop- 
er precinct  or  county,  and  the  defoidant  de- 
sires to  have  Uie  cause  tried  in  Qib  precinct 
In  which  tt  should  have  been  commoiced,  he 
may  derive  the  Justice's  court  ot  Jurisdic- 
tion and  the  tight  to  proceed  in  the  action  by 
filing  the  affidavit  provided  for  In  Ck»iip.  Laws 
Utah  1917,  i  7430.  When  that  affidavit  Is 
filed,  and  not  untU  tiien.  Is  the  Justice's  court 
deprived  of  Jurisdiction.  See  Galli^er  v. 
District  Court,  86  Utah,  69,  104  Pac.  750. 
See,  also,  Robinson  v.  Durand,  36  Utah,  93, 
104  Pac.  76a 

The  district  court,  therefore,  In  fl1«^iyrtng 
tbo  appeal,  has  In  lemd  effect  nfoaed  to  pro- 
ceed with  the  case.  A.  peremptory  writ  of 
mandate  should  tiierefore  issue  requiring 
said  district  court  to  reinstate  the  appeal 
and  proceed  with  the  cause  as  bereln  sug- 
gested. Cost  should  be  taxed  against  the 
defoidants  Sidl^  onlj. 
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(Snpreme  Court  of  Utah.  Jan.  10, 

I.  Trial  <s=9404(l)  —  RndlBfl*  *»  to  laobM 
bald  appliaabit  to  neritt  u  wall  u  motion  to 
disnho. 

Wbere  defendant's  motion  for  dlamisaal  of 
ease  on  the  ground  of  laehea  was  sabmitted  and 
onnaSdered  1^  the  coart  In  cfmnecttcm  with  the 
merits  of  the  case,  the  eonr^a  flading  aa  to 
lachM  of  the  plaintiffs  most  be  considered  and 
treated  as  applying  with  equal  force  to  the 
matters  alleged  in  the  answer  aa  to  the  merits 
as  well  aa  those  raised  b7  the  motion  for  dis- 
miasaL 

2:  Bnis  aod  aates  ^=»492— Barden  of  proviag 
aKaeatloB  and  dMIvary  denied  by  defendant  Is 
OB  plaintiff. 

Where  defendant,  being  aued  on  note,  de- 
nied the  excution  and  deliTery  thereof,  it  was 
incnmbent  on  plaintiff  to  prove  execution  and 
deliTery. 

3.  Bills  aad  notes  «s9527(1)-£vMmm  aa  t» 
balaaoe  due  held  laaiifflcloat  to  warraat  rt- 

covery  on  note. 
In  action  on  note,  where  trial  on  the  merits 
waa  held  almost  12  years  after  the  commence- 
ment of  the  action,  wbere  plaintiff  was  unable 
to  produce  the  note  or  p^ove  its  lossi  and  where 
tkerc  was  endenee  ^ere  payments  had  been 
made  from  time  to  tlmt,  the  eridmce  waa  in- 
sufficient to  warrant  recoTery,  since  it  was  con- 
jectural as  to  whether  settlement  had  been 
made,  indebtedness  diadiarged,  and  note  can- 
celed, or  whether  there  was  a  balance  due 
thereon  at  the  time  of  trial. 

Appeal  from  District  Court,  Salt  Lake 
Conntr ;      0.  Brans,  Judge. 

Action  1^  EUzabeth  D.  Pettlt  and  others 
against  John  Neels  cnawscm,  as  admlnletrator 
of  the  estate  of  Spencer  Clawson.  deceased. 
Judgment  of  dismissal,  and  plaintiffs  appeaL 
Affirmed. 

Obris  MathisoQ,  of  Salt  Lake  City,  for  ap- 
pellants. 

Xoung  &  Hoyle,  of  Salt  Lake  Oity,  for  re- 
iSKmdent. 


OOBFICAN,  a  J.  The  plaintiffs,  In  the 
usual  form,  cotmnenced  this  action  In  the 
district  court  of  Salt  Lake  county,  December 
21,  1906,  against  Spencer  Clawson,  as  de- 
ffendant,  for  the  purpose  of  procuring  a  Judg- 
oient  against  him  on  a  promissory  note  tor 
15,610,  alleged  to  hare  been  executed  and  de- 
llverad  by  him  August  TS,  IWi,  to  Oraon 
H.  Pettlt.  payable  two  years  after  data  with 
Interest  at  S  per  cent,  per  aiuram«  Summons 
was  duly  issued  In  said  cause,  and,  after 
personal  service  thereof  upon  the  said  Spen- 
cer Clawson,  the  same  was  returned  and  filed 
with  the  clerk  of  said  court  December 
26,  1906.  No  appearance  in  said  case  was 
made  on  the  part  of  tke  said  Spencer  Claw- 
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son,  and,  after  his  defaulting  in  babalf; 
no  deftiQlt  was  ever  entered  against  him. 
Thereafter,  about  February  3, 1912,  said  court 
caused  a  special  trial  cajpidar  to  be  made 
of  the  cases  commenced  in  said  court  in  1904 
and  1905  for  the  purpose  of  disposing  of  said 
cases  or  setting  the  same  for  trial,  and,  after 
publio  notice  given  of  tbe  calling  of  said 
calendar  (m  February  3,  said  cause  was  call- 
ed, and,  no  Intwested  party  appearii^,  the 
said  action,  among  others,  und^  tlie  rule 
of  said  courts  was  dismissed  "for  want  of 
prosecution."  Thereafter,  October  2,  1916. 
said  Spencer  Clawson  died,  and  October  27, 
1916,  John  Neels  Clawson,  the  defendant  here- 
in, became  the  duly  appointed  and  qualified 
administrator  of  J^ls  estate  and  has  since 
acted  In  that  caiH^Ity. 

It  appears  that  George  Pettlt  died  In  1902, 
and  that  In  November,  1903,  the  plaintlflls, 
his  hMrs  at  law.  by  decree  of  court  rendered 
in  the  due  course  <i£  the  administration  of  his 
estate,  succeeded  him  in  the  ownersh^  of 
the  said  alleged  note.  February  28,  1917. 
said  John  Neels  Olawson,  as  said  administra- 
tor, was,  by  wdw  of  court,  duly  substituted. 
up<m  appUcatitm  of  the  ^idntiffs,  as  defend- 
ant In  this  action.  It  also  aiv>ears  from  the 
complaint  that  tbe  plalntlfCa  duly  presented 
tbelr  daim,  predicated  on  the  alleged  note, 
against  the  estate  of  the  said  Spenaer  Claw- 
son,  deceased,  which  claim  was,  on  October 
26^  1917,  disallowed  and  rejected  by  the  de- 
fendant herein. 

The  defendant  moved  the  court  for  a  dis- 
missal of  plalntUTs'  action  on  the  ground 
that  plaintiffs  "had  not  prosecuted  the  suit 
with  due  dlllgaice  or  any  diligence  at  all," 
and  that  plaintiffs  have  been  "guilty  of  lach- 
es, neglect,  and  delay,"  and  that  on  account 
thereof  "defendant  is  unable  to  properly  de- 
fHid  the  action  for  lack  of  evidence."  With- 
out waiving  said  motion,  defendant,  In  his 
answer  to  tbe  complaint,  among  other  things, 
denied  spedflcally  tbe  execution  and  delivery 
of  the  note  sued  upon,  and  for  an  affirmative 
defense  pleaded  also  want  of  diligence  and 
laches  on  the  part  of  the  plaintlirs  in  their 
prosecution  of  their  action. 

Trial  was  had  to  the  court  vrlthout  a  jury. 
By  agreement  of  counsel  and  consent  of  the 
court  the  defendant's  motion  to  dismiss  was 
submitted  and  considered  by  the  court  in 
connection  with  the  merits  of  the  case.  The 
trial  court  found  with  respect  to  the  proceed- 
ings had  for  the  aiforcement  of  the  plaintiffs' 
demands  on  the  defendant  substantially  as 
hereinbefore  stated.  The  trial  court  further 
foimd: 


"That  the  plaintiffa  have  failed  to  produce 
said  promissory  note  described  in  plaintiffs* 
complaint,  and  have  failed  to  exercise  any  dili- 
gence to  discover  the  whereabouts  of  said  not^ 
and  to  produce  tbe  same  in  court  in  case  It  Is 
in  existence,  and  that  the  evidence  was  and  is 
insufficient  to  prove  the  execution,  ddivery. 


«s»r«r  etbw  oases  see  same  tople  and  Kar-NiniBBB  la  aU  Key-Mumbena  Dls«sU  and  Indexes 
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or  contents  or  eidrtenee  of  i«id  note,  and  on 
Kceonnt  thereof  the  conrt  finds  that  said  note 
WW  nerec  ezeented  or  delivered.  The  court 
farther  finde  that  atointiffs  have,  as  already  al- 
leged In  defendant  said  motion,  been  gmltj 
ot  a  lack  of  diligence  In  the  protfecntion  of 
this  action,  and  that  on  account  of  the  loss  of 
Boid  note,  and  the  death  of  said  Spencer  Claw- 
son,  and  the  long  time  elapsing  since  the  filing 
of  the  complaint  herein,  without  any  action  on 
the  part  of  plaintiffs  toward  the  prosecatlini  of 
this  uuit,  the  defendant  is  unable  to  procure 
at  this  time  evidence  of  the  facts  {n  issae  In 
this  case,  and  is  unal^  to  properly  defend  the 
action,  and  that,  hecaase  of  plaintiffs'  taiA  lack 
of  diligence,  neglect,  and  delay,  plaintiffs  are 
not<  entitled  to  farther  prosecute  this  suit  at 
this  time  or  to  prosecute  the  same  at  all,  and 
defendant  is  entitled  to  a  tomiasil  of  this  ac- 
tion upon  the  merits."  ^ 

It  Is  of  the  foregoing  flndlngs  and  the  en- 
tering of  judgment  of  dismissal  of  plain- 
tiffs* action  that  plaintiffs  principally  com- 
plain and  seek  reversal  on  this  appeal. 

[1]  Under  tbe  somewhat  peculiar,  not  to 
say  irregular,  procedure  under  which  the 
motl(»i  for  dismissal  of  the  action  and  tbe 
consideration  of  the  case  on  its  merits  were 
submitted  as  one  matter  or  question,  and  in 
view  of  the  findings  as  made,  we  have  no  donbt 
but  that  the  trial  court  intended  its  findings 
with  respect  to  tbe  laches  ot  the  plaintiffs 
to  apply  alike  and  with  equal  force  to  both 
motitm  and  tbe  plea  made  In  the  answer.  In 
other  words,  tbe  question  of  laches  was,  un- 
der the  circumstances,  submitted  to  the  trial 
court,  not  as  Independent  questions  separate- 
ly raised  by  motion  and  answer,  but  as  one, 
and  the  conrt'e  finding  as  to  laches  of  the 
plaintiffs,  therefore,  must  be  considered  and 
treated  as  applying  with  equal  force  as  to  the 
matters  alleged  in  the  answer  as  well  as  those 
raised  by  the  motion  for  dismissal,  notwith- 
standing the  contention  of  plalntUto'  counsel 
at  this  time  to  the  contrary. 

With  regard  ta  the  trial  court's  finding 
"that  said  note  was  never  executed  or  de- 
livered" by  Spacer  Glawson  to  O.  H.  Pet- 
tit,  there  Is  soma  evidence  In  the  record 
which  tends  to  show  that  Spencer  Clawson, 
during  his  lifetime,  in  1903,  acknowledged 
an  ind^tedness  of  $S,SOO  to  the  estate  of  O. 
H.  Pettlt,  deceased.  There  Is  also  evidence 
tending  to  show  that  both  before  and  after 
suit  was  brought  an  the  alleged  note  Spencer 
CDawson,  during  his  lifetime,  made  payments 
from  time  to  time  to  mercantile  agencies, 
presumably  up<m  the  note  In  question,  tbe 
last  payment  having  been  made  September 
9,  1908.  An  agent  of  one  of  the  mercantile 


agencies  testified,  as  did  also  the  former  ad- 
ministrator of  the  estate  of  O.  H.  PeCtlt,  that 
they  had  seen  a  note  answering  the  descrip- 
tion of  tbe  one  described  in  plaintiffs'  com- 
plaint, but  no  witness  teetlfled  to  tbe  execu- 
tion and  delivery  by  Spencer  Glawson  of  the 
note  sued  on  in  this  action. 

[2]  We  have  pointed  out  that  the  defendant 
In  his  answer  denied  the  execution  and  de- 
livery of  the  note,  and  tiierefore  It  was  in- 
cumbent upon  the  plataitlfte  to  prove  these 
facts  at  the  trial,  which,  as  we  think,  plain- 
tiffs failed  to  establish  by  any  substantial 
evidence.  This  is  a  case  in  which  It  appears 
that  by  reason  of  the  '^ack  of  diligence, 
neglect,  and  delay"  on  tbe  part  of  the  plain- 
tiffs in  prosecuting  it  before  the  court,  not 
only  was  the  defendant  precluded  under  the 
circumstances  from  properly  defending,  but 
the  plaintiffs  themselves  were  rendered  help- 
less and  unable  to  establish  by  competent 
evidence  the  essential  allegations  of  their 
complaint  There  is  absolutely  no  excuse 
offered  in  this  record  to  the  effect  that  the 
plaintiffs,  after  bringing  their  actl<Hi  in  1905, 
did  not  have  ample  opportunity  to  prosecute 
their  claims  and  establish  their  rights,  If  any 
they  had,  against  Spencer  Clawson,  nor  until 
after  his  death,  nearly  12  years  later,  when 
the  alleged  note  had  been  lost,  forgotten,  or 
paid,  as  the  case  may  be. 

[I]  Under  the  facts  and  drounstancea  a& 
tending  this  case  we  do  not  think  the  trial 
court  could  even  approximately  do  justice 
between  the  parties,  although  it  had  been  con- 
ceded that  Spencer  Clawson  executed  and 
delivered  the  note  sued  upon  by  plaintiffs. 
The  Inability  of  plaintiffs  to  produce  the  note, 
or  prove  Its  being  lost,  coupled  with  the  facts 
established  that  payments  had  been  made 
from  time  to  time  by  Clavrscm  to  mercantile 
agencies,  might  Just  as  well  give  rise  to  the 
conjecture  that  some  settlMnent  had  been 
made,  tbe  indebtedness  discharged  and  the 
note  canceled  in  Glawson's  hands,  as  that 
there  is  a  balance  due  and  owing  to  the  plain- 
tiffs. It  was  Incumbent  on  the  plaintiffs  ^ 
to  establish  their  case  before  a  recovery 
could  be  bad.  This,  we  think,  Oioy  fftUed 
to  do. 

For  the  reasfflis  apparent  In  the  record 
and  pointed  out,  we  ^Ink  the  Judgment  of  the 
district  court  dismissing  the  action  on  tbe 
merits  must  be  sustained. 

It  is  80  ordered;  respondoitt  to  reoorer 
costs. 

WBBER,  GIDEON,  THUBMAN,  and 
FBICE,  JJ.,  concur. 
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I.  FrWHb,  stalNto  vf  «a»tS8(4)-.EvM0MM  tiatil 
Mt  to  show  writtti  ■gwew—t. 

In  an  «cti<m  for  apedfle  performanca  of  a 
contract  for  the  aale  of  the  land,  evidence  held 
ndther  to  ahow  that  the  sole  agreement  was 
signed  by  the  owner,  nor  that  the  party  acting 
ae  agent  had  written  authority  to  contract  for 
the  ule  as  required  by  flie  atatnte  of  tranda. 

&  SpsoMe  psrfsrmasM  «b3»  —  Net  irurtsd 
when  oostraet  InvalM  uwiur  statat*  «f  f nui^. 

In  Tiew  of  Comp.  Lawa  1917.  M  B811,  6817, 
ralatinff  to  employment  of  real  estate  brokers, 
and  section  6813,  making  contracta  TOid  mUess 
in  writing  and  anbscribed  by  vendor  or  his  law- 
ful agent,  in  the  absence  of  evidence  showing 
written  authority  of  an  agent  or  proof  that 
the  writing  was  signed  by  vendor's  lawful  agent, 
and  also  in  the  absence  of  equities  taking  the 
case  out  from  under  such  statute  of  frauds, 
■pedfle  pezfonnance  cannot  be  granted.^ 

Appeal  from  District  Ooortr  Carbon  Coun- 
ty; Oca  CHirlstenmi,  Judga. 

Action  by  Arthnr  J.  Lee  against  James 
Tb.  Pc^brones.  From  a  judgment  of  dla- 
mlssal,  plaintiff  appeals.  AfRrmed. 

L.  A.  McGee,  of  Price,  for  appellant. 
H.  V.  Tan  Pelt,  d  Salt  Lake  City,  for  re- 
spondent. 


CORFMAK,  O.  J.  The  plaintiff  commenced 
this  action  against  the  defendant  in  the  dis- 
trict court  of  Carbon  county,  Utah,  to  compel 
the  specific  performance  of  a  contract  for  the 
sale  of  real  pn^rty.  It  Is  alleged  in  anb- 
stance  by  the  complaint  that  on  April  22, 
191tf,  plaintiff  and  defendant  entered  Into 
an  agreement,  duly  signed  and  delivered  on 
the  behalf  of  the  defendant  by  one  Styllan 
Staes,  whereby  the  plaintiff  agreed  to  buy 
and  defendant  agreed  to  sell  certain  real  pn^ 
erty  situate  la  Garbcm  connty,  Utah,  for  the 
sum  of  $1,800;  that  at  the  time  of  entering 
into  said  agreement  the  plaintiff  paid  to  the 
defendant  a  part  of  the  pnrcbase  price  there- 
for, to  wit,  fl60,  and  thereafter,  on  the  20th 
day  of  May,  1919,  tendered  the  defendant  the 
balance  due  under  said  contract,  $1,650, 
and  demanded  a  conveyance  of  the  said 
property,  which  the  defendant  then  and 
there  and  ever  since  has  refused  to  con- 
vey. It  is  also  alleged  In  the  complaint  that 
the  said  Styllan  Staes  was  at  the  time  said 
agreement  was  made  and  delivered  the  duly 
authorized  agent  of  the  defendant  and  em- 
powered by  the  d^endant  to  sign  and  deliver 
the  same  to  the  plaintiff  in  defendant's  be- 
half, althongh  the  defendant's  name  was  not 
then  disclosed.  The  agreemrait,  a  copy  of 
whldi  Is  attached  to  and  made  a  pari  of  the 
complaint,  upon  Its  foce  shows  that  It  was 
entered  Into  and  signed  by  StyUaii  Staea  In 
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his  own  behalf,  and  not  as  an  agent  of  the  de- 
fendant. 

The  defendant,  in  his  amwer,  admitted  the 
ownership  of  the  property  ^described  In  the 
ccHnpIaint,  bis  refusal  to  convey  the  same  to 
the  plaintiff,  and  denied  all  tbc  other  al- 
legations of  the  complaint.  As  a'forther  de- 
fense the  defendant  affirmatively  alleged 
"that  the  pretended  agreement  referred  to  in 
the  complaint  is  void  because  the  same  was 
unauthorized  by  defendant,  and  was  not  slgn< 
ed  by  any  agent  of  defendant  thereunto  au- 
thorized by  writing  required  by  section  5811 
of  the  Compiled  Laws  of  Utah,  and  because 
the  alleged  agent  of  the  defendant  referred  to 
In  the  complaint  was  not  authorized  or  em- 
ployed at  any  tliiie  as  ageat  or  broker  of  de- 
fendant to  sell  the  real  estate,  In  writing  or 
at  all,  as  required  by  section  5817  of  the 
Compiled  Laws  of  Utah." 

Trial  was  to  the  court  without  a  Jury.  At 
the  conclusion  of  plaintiff's  testimony  de> 
^dant  moved  tor  and  was  granted  a 
dismissal  of  the  action.  Plaintiff  moved 
for  a  new  trial,  which  was  denied.  The 
plaintiff  appeals,  and  assigns  as  errors  the 
trial  court's  order  dismissing  the  action 
and  in  entering  a  Judgment  of  dismissal 
tbereoa;  also  the  denial  of  plalntUCs  no- 
tSoa  for  a  new  trial  for  the  xeaacns: 

"Said  deddfm  ia  against  ttie  law  for  the  rea- 
son that  there  was  svffldent  eridene^  to  take 

the  said  contract  oat  of  the  statute  of  frauds, 
and  for  the  further  reason  that  the  defendant, 
as  shown  by  the  aaid  evidence,  was  estopped 
to  deny  the  appointment  of  the  aaid  agent." 


[I,  f]  It  appears  from  the  evidence  that  the 
contract  for  whldi  spedflc  performance  is 
sought  by  the  plaintiff  was  made  and  deliver- 
ed <m  April  22,  1919.  Upon  its  fiice  it  pni^ 
ports  to  be  the  contract  of  the  signer,  Styllan 
Staes,  for  himself,  not  a  contract  entered  Into 
for  and  In  behalf  of  the  defendant,  the  then 
supposed  owner  of  the  property  with  re- 
spect to  which  the  contract  was  made.  Sty- 
llan Staes,  the  alleged  agent  of  defendant, 
was  produced  as  a  witness  in  behalf  oi  Uie 
plaintiff,  and  he  testified: 

"I  did  not  own  the  property  described  in 
the  agreement.  I  was  for  five  years  acting  aa 
the  agent  of  the  owner,  Gust  Papadimidrou, 
who  gave  me  authority  to  sell  the  property  in 
1914  or  1915.  He  was  putting  ads  in  the  news- 
papers all  over  the  state,  giving  me  authority 
to  sen  the  property,  and  that  waa  going  on  un- 
til thia  man  went  to  war.  Very  close  to  the 
date  of  thia  agreement  Mr.  Lee  [plaintiff]  came 
to  me  and  aaked  me  about  the  property;  ask- 
ed If  I  had  authority  to  sell.  I  told  him  the 
owner  waa  in  France,  but  it  seemed  to  me 
that  he  had  somebody  in  Park  CSty,  and  Z  would 
send  or  phone,  or  find  out  in  Park  City  If  h« 
would  like  to  sell.  I  sent  a  letter  to  Gust  Papa* 
dimidrou,  and  the  reply  I  received  was  another 
letter  frao  a  person  known  as  A.  P<^hrono- 
ponlos,  who  wrote  me:  *Beplyinc  to  yonr  let- 


>For  otbw  aaaaa  sm  nub*  to^io  and  KKT-NUMBBR  la  aU  KeyNumbarad  Digaati  tad  lUeaas 
»Oaaa  t.  Balpki  Ul  Pee.  MOl 
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ter  of  Jan.  0th,  I  Inform  yon  that  Mr.  Papa- 
dimidroD  la  in  France.  He  haa  left  appointed 
as  hia  attorney  in  fact  D.  P<^hronopoalos,  who 
ii  aakiof  for  the  maiA  pnqtertj  between  $1,600.- 

00  to  11,800.00.  Write  me  for  how  modi  yon 
can  seU  it.' " 

The  witness  said  that  there  was  an  ad- 
vertisement placed  In  a  local  paper,  the 
Pilco  Snn,  of  September  28,  1917,  on  the 
fifth  page,  as  foUows: 

"Only  $1,000.00.  Yon  can  boy  the  best  Jsnsi- 
neaa  lot  located  just  east  of  the  Tamer  build- 
ing, 30x100  feet  Hurry  before  it  will  be  too 
late.  Inquire  of  Stylian  Staea,  P.  O.  Box  261, 
Price,  Utah." 

Tbe  witness  testified  farther: 

"The  advertisement  was  placed  In  tbe  paper 
by  the  owner  of  the  lot,  Mr.  Papadrimidron. 

*  •  •  I  don't  know  whether  or  not  Polyh- 
rooea  [defendant]  had  anything  to  do  with  the 
ad  or  not:  The  owner  paid  for  it.  Mr.  Lee 
approached  me  aboat  parcfaasing  the  property 
about  the  let  of  Jannary,  1019.  I  telephoned 
to  Park  City  about  it'.  I  got  the  telephone 
number  from  the  letter,  and  I  explained  to  the 
man  Polyhronopoulos— there  are  two  of  that 
name,  and  I  don't  know  which  one  I  talked  to— 

1  told  him  I  had  a  buyer  for  them  figures,  and 
asked  him  if  he  waa  willing  to  come  and  sdl, 
and  they  tell  me  that  they  win  get  the  train 
and  be  here  next  day." 

The  witness  farther  testified  that  he  per- 
Bmally  received  the  flBO  paid  on  the  pur- 
chase price  of  the  property,  and  thereupon  he 
made  and  delivered  the  cttitract  In  ques- 
tion to  the  plaintiff.  This  witness  also  testi- 
fied that  a  ample  of  days  later  the  defendant 
called  upon  him  at  Frlo^  and  announced 
hIa  unwillli^eaa  to  adl. 

The  evidence  of  the  witness  Strlian  Staes, 
above  referred  to,  la  practlcally  t2ie  onlj  ev^ 
dence  In  the  record  bearing  on  tbB  questkm 
ot  bis  authco-lty  to  ent«r  Into  tbe  agrea- 
ment  of  which  plaintiff  seeks  spedflc  per- 
formance. 

Comp.  Laws  Utah  1917,  i  6817,  pleaded  in 
the  answer  (tf  defoidant,  among  other  things, 
provides: 

"In  the  following  cases  every  agreemoit  shall 
be  void,  unless  snch  agreement  or  some  note 

or  memorandum  thereof  be  in  writing  and  sob- 
scribed  by  the  party  to  be  charged  therewith. 

*  *  *  (6)  £very  agreement  aathorlaing  or 
employing  an  agent  or  broker  to  purchase  or 
sell  real  estate  for  compensation  or  a  commis- 
sion.*'  Case  V.  Balph.  188  Pac.  640. 

It  will  be  observed  that  tbe  advertisement 
relied  on  by  the  plaintiff  as  antbozizlng  Staes 
to  8^  tbe  pn^rty  merely  calls  attoitlim  to 
the  fact  that  the  property  may  be  boi^t  tor 
a  price  stated.  The  advertisemoit  la  no- 
algned.  It  directs  the  partlea  who  may  ba> 
come  Interested  to  "inquire  of  Stylian  Staca.** 
It  ia  not  shown  by  flw  evidence  that  the  de- 
fendant even  authorized  the  advertlsemmt. 


unless  it  be  assumed  from  tbe  fact,  ad- 
mitted In  the  record,  that  defendant  paid  for 
the  advertlsonent.  Indeed,  it  Is  not  made  to 
appear  from  the  record  that  the  defendant 
was  the  owner  of  the  property  at  the  time 
when  the  c<mtract  made  between  plaintiff  and 
Staes  was  entered  into. 

Under  Comp.  Laws  Utah  1917,  S  6818,  it 
is  provided  that  every  contract  for  tbe  sale 
of  lands  shall  be  void  unless  some  note  or 
memorandum  thereof  Is  in  writing  and  sub- 
scribed by  the  party  by  whom  the  sale  is  to 
be  made  or  by  his  lawful  a^ent  thereunto 
authorized  in  writing. 

For  the  reasons  aarigned,  and  in  view  of 
the  provisions  of  our  statutes  referred  to, 
we  are  of  tbe  opinion  that  In  the  absence  of 
equities  taking  tbe  case  under  consideration 
out  of  the  statute  of  frauds,  of  which  none 
such  appear  In  the  record,  the  trial  court 
was  powerless  to  do  otherwise  than  to  grant 
the  defendant's  motion  for  a  ^^kmlff(lf^l  of 
plaintiff's  action  and  enter  judgment  accord- 
ingly. 

Tbe  judgmoit  of  the  district  court  ia  af- 
firmed with  coats. 


WEBER,  GIDEON, 
FRICK,  JJ^  omicnr. 


THURUAN,  and 


NICOLO  V.  EVANS,  Diatriet  Jaife,  at  al. 

(No.  3304.) 

(Sapreme  Court  of  Utah.   Feb. -10,  1921.) 

Jattlces  of  the  peaoo  «=9l52— Oefeadaat  wbe 
Bilgbt  have  beea  saed  alone  nay  appeal  wtth- 
out  Joining  eodefendanta. 
Under  Comp.  Laws  1917,  S  7614,  author- 
izfng  any  person  disaatlsSed  with  the  judgment 
of  a  justice's  court  to  appeal  Uierefrom,  and 
section  7616,  requiring  causes  iu»pealed  to  the 
^strict  court  to  be  beard  anew,  where  the  ac- 
tion could  have  beui  proseeoted  against  one  <tf 
the  defendants  alone,  and  judgment  is  ren- 
dered against  all,  any  one  ot  the  defendants 
may  appeal  and  have  the  ease  tried  an  if  he 
were  the  only  defendant,  and  his  failure  to 
join  Ms  eodefendanta  Is  not  ground  for  dia- 
missal.^ 

Original  application  by  Louis  Nlcolo  for  a 
writ  of  mandate  against  B.  C.  Evaus,  Judge 
of  the  District  Court  of  Salt  Lake  County, 
and  another.  Writ  granted. 

B.  Gllray  and  H.  T.  Tan  Pelt,  both  of  Salt 
Lake  City,  for  plaintiff. 

David  W.  MoOat;  of  Murray,  for  defend- 
ants. 

FRICK,  J.  The  plaintiff  applied  to  this 
court  for  a  writ  of  mandate  against  Hon.  P. 


•Hoffman  t.  Lewis.  81  Utah.  ITS,  87  Pmc.  W7; 
QrlSn  V.  Howaa  S8  Utab.  367,  113  Pae.  m. 
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C.  Brans,  as  jaat»  et  flie  dlBtriet  coort  of 
Salt  I«ke  conntTt  to  require  said  Judge  to 
r^uatate,  bear,  and  determioe  vpoa  Us  merits 
an  appeal  to  said  court  wbldi  was  takm  by 
the  iJalntlg  In  this  proceeding  from  a  judg- 
ment of  Oie  justice  court  of  Hurray  pretinct, 
Salt  lake  county,  ta  an  action  wbereln  the 
HUler-OaluKm  Company*  a  corporatton,  was 
plaintiff,  and  tbe  plaintiff  Iiweln  and  me  0. 
A.  licwls  wen  defendants,  wbi&i  appeal,  it 
Is  alleged,  said  district  court  wrongfully  dis- 
missed. The  necessary  facta  are  fully  stated 
In  tbe  application  for  tbe  writ 

After  Judgmoit  had  beoo*  entered  In  said 
justice  coort  In  fiiTor  of  said  MlUer-Cahoon 
Company,  the  plaintiff  herein  alone  appealed 
from  said  Judgment  to  said  district  court 
wlthoQt  making  his  codefaidant  a  party  to 
the  appeal  and  without  serving  him  with  no- 
■  tice  thereof,  notwithstanding  tbe  Judgment 
in  the  Justice  court  was  against  both.  The 
Miller-C^O(»i  Company  filed  a  motion  to  dis- 
miss said  appeal  upon  various  grounds,  but 
the  only  ground  which  was  tenable  stating  It 
in  the  language  of  the  motion,  was  "thfit  said 
defaidant  Louis  Nlcolo  •  •  •  failed  and 
n^lected  to  serve  with  notice  of  appeal  all 
adverse  parties  to  said  action."  The  district 
court,  following  the  ruling  which  ordinarily 
prevails  on  appeals  from  the  district  courts 
to  this  court,  dismissed  the  appeal  upon  the 
groond  that  NlccAo  bad  not  made  bis  code- 
fiendant  a  party  to  tbe  appeal  and  bad  not 
smrved  1dm  wltb  notice  thereof.  Tbe  idaln- 
tiff  insists  that  the  rule  wbldb  ordinarily  is 
applicable  with  respect  to  practice  on  appeals 
from  the  judgments  of  district  courts  to  thla 
court  has  no  applicati(»i  with  respect  to  ap- 
peals to  the  district  courts  from  Judgments 
obtained  in  Justice  courts,  and  that  therefore 
the  district  court  wrongfully  dismissed  said 
avpcBi  and  should  be  required  to  rdnstate 
the  same  within  the  rule  laid  down  in  Hoff- 
man T.  Lewis,  si  Utah,  179,  87  Pac.  167.  In 
view  of  tbe  provisions  of  our  statute  which 
control  here  we  are  of  the  opinion  that  tbe 
plalntlfTa  contention  should  prevail.  Oomp. 
Laws  Utah  1017,  {  7514,  so  far  as  material 
here,  provides: 

"Any  person  dissatlBfied  with  a  Judgment  reo- 
dered  in  a  justice's  court  •  *  •  may  appeal 
therefrom  to  the  district  court  of  the  county  at 
any  time  within  thirty  days  after  the  rendition 
of  aoy  final  jadgment." 

The  statute  thus  confers  tbe  right  of  ap- 
peal upon  "any  person  dissatlsfled  with  tide 
judgment."  After  the  appeal  Is  tafeen  and 
filed  In  the  district  court  it  Is  controlled  by 
section  7616,  which  reeds  as  follows; 

"All  causes  appealed  to  the  district  court 
BbaU  be  heard  anew  in  said  court,  and  said 
court  may  regulate  by  rule  the  practice  in  such 
cases,  in  all  respects  not  provided  for  by  stat- 
ute; provided,  tltat  pleadings  in  the  district 
conrt  in  said  eases  may  be  amended  in  aU  re- 
speets  in  the  same  manner  and  upon  tbe  same 


tenu  as  are  now  or  hereafter  may  be  pro- 
vided for  the  amendment  of  pleadings  in  eases 
orlclnal^  commenced  in  tbe  district  court" 

The  district  courts  of  tills  state,  under  our 
statute, '  In  appeal  cases,  are  not  merely 
courts  of  review  as  Is  this  court  The  dis- 
trict conri»  have  original  Jurisdiction  In  all 
cases,  and  concurrwt  Jurisdiction  with  all 
Inferior  courts  that  are  appealed  tram  those 
courts  to  the  district  courts.  For  that  rea- 
son this  court  In  Orlfiln  t.  Howdl,  88  Utah, 
367, 113  Pac.  327,  held  that  all  cases  appealed 
to  the  district  court  must  be  tried  de  novo 
by  said  courts.  A  mere  cursory  reading  of 
the  statute  giving  the  ri^ht  of  appeal  from 
justice  courts  to  the  district  courts  will,  we 
think,  convince  any  one  that  It  was  the  In- 
tentlon  of  the  statute  to  give  tbe  parties  tbe 
saniS  right  to  try  appealed  cases  in  the  dis* 
trict  courts  that  they  have  in  trying  cases 
originally  commaiced  in  those  courts  and  that 
such  rights  relate  to  all  the  proceedings,  in- 
cluding the  parties  to  tbe  actions,  etc  If 
such  an  effect  Is  not  given  to  the  statute,  then 
its  very  language  must  be  ignored.  Tbe  stat- 
ute is  clear  and  explicit  that  "any  person  dls- 
safisfled  with  tbe  Judgm^t"  may  appOaL 
This,  as  a  matter  of  course,  means  a  party 
to  an  action,  and  not  a  stranger.  It  however, 
means  any  party  to  tbe  acticm.  and  not  that 
all  must  necessarily  Join  In  the  appeal.  Mar- 
ie tt  v.  Docter,  89  Wis.  347,  61  N.  W.  1125; 
Ex  parie  Bogatsky,  134  Ala.  884,  32  South. 
727.  If,  therefore,  as  in  the  case  at  bar,  the 
action  could  Imre  been  prosecuted  against 
only  one  of  the  defendants,  if  there  be  more 
than  one,  and  judgment  is  rendered  against 
all,  any  one  of  the  defendants  may  ai^ieal 
from  the  judgment  to  tbe  district  conrt  and 
hare  the  case  tried  there  as  though  he  were 
the  only  defendant  What  effect  tbe  judg- 
ment of  the  court  below  has  upm  the  non- 
appealing  defendant  or  defendants  is  a  nmt- 
ter  not  involved  In  fhls  proceeding,  and  upon 
that  we  express  no  opinion.  Nor  Is  it  mate- 
rial here  to  pass  upon  whether  the  ondtted 
parties  may  be  brought  into  the  case  in  the 
district  court  as  if  the  case  had  originated 
there.  It  Is  sufi3cient  to  dedde  now  tliat  In 
this  case  the  plaintiff  was  clearly  within  his 
rights  In  appealing  altme  from  the  Judgmoit 
and  In  that  regard  It  was  the  duty  of  the 
district  court  to  try  tbe  case  upon  Its  nmits 
predsely  as  tboui^  It  bad  been  eommmiced  In 
that  court. 

We  ronark  ttiat  a  peremptory  writ  of  man- 
date was  issued  by  this  court  at  the  time  the 
application  theretor  was  filed.  We  at  that 
time,  however,  did  not  file  a  written  opinimi, 
but,  in  riew  that  the  question  Is  one  which,  it 
seems,  frequently  arises  In  the  district 
courts,  and  In  view  that  there  are  frequent 
Inquiries  both  by  the  district  judges  and 
members  of  the  bar  resi>ectlng  the  ruling  of 
this  conrt  upon  the  preset  application,  we 
bava  denned  it  best  to  flle  a  written  opinion 
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at  this  time  In  order  to  set  ttie  oaeetloii  at 
rest 

OORFMAN,  O.  J.,  and  WEBER,  GIDBON, 
and  THTJBUAN,  JJ.,  concur. 


BONNEVILLE  IRR.  DIST.  v.  RIRIE,  State 
Aadltor.  (No.  3604.) 

(Supreme  Goart  of  Utah.    Dec  28,  19200 

1.  Wetert  u4  water  oonraet  ^s»23S'/2>  New, 
VOL  lOA  Key-No.  Sarles—lrrlaatlee  dlttrlot 
oaanot  eeatnut  for  werit  payable  la  bendi 
without  advertiaiag  for  bids. 

Under  Lawa  1019.  e.  68,  |  15.  requiring  Ir- 
ricatton  diatricts,  before  aeUinc  bonds,  to  ad- 
Tertiae  for  Idds,  etc.,  but  providiiv  that,  if  no 
bids  are  made  and  accepted,  the  bonds  may  be 
used  for  the  conetruction  of  any  canal,  reset- 
Toir,  or  works,  and  section  22,  requirini;  tbe 
district,  before  contracting  for  the  construction 
of  canals,  etc.,  to  advertise  for  bids,  the  dis- 
trict, after  advertlBiDg  for  bids  for  tile  bonds, 
cannot  use  such  bonds  in  payment  for  the  con- 
struction of  its  irrigation  system  without  ad- 
Tertising  for  bida  for  the  conatmetion  of  the 
system,  especially  in  view  of  section  21,  making 
the  revenue  laws  of  the  state  applicable,  and 
Comp.  LawB  1917,  g  819,  as  amended  by  Laws 
1919,  c.  14,  requiring  municipalltieB  or  public 
corporations  to  award  contracts  to  the  lowest 
responsible  bidder  after  publication.^ 

2.  Waters  aad  water  eearses  ^=9224  —  I  rrlga- 
tloR  dfatrlets  are  *'i|ttasl  public  corporations." 

Irrigation  districts  organized  under  Laws 
1919,  c.  68^  are  quasi  public  corporations. 

[Bid.  Note.— For  other  defioldona,  aee  Words 
and  Phrases,  First  and  Second  Series,  Quasi 
Public  Corporation.] 

Original  proceeding  by  the  BonuevlUe  Ir- 
rigation District  for  mandamus  to  compel 
Joseph  Rtrie,  Auditor  of  the  State  of  Utah, 
to  certify  certain  bonds  authorized  and  issu- 
ed by  plaintiff.  Alternative  writ  quashed, 
and  peremptory  writ  denied. 

WlUey  &  WlUey,  ta  Salt  Lake  Oty,  for 
petiUoner. 

Dan  B.  Shlelda,  Atty.  Q&l,  tot  d^endant 

GIDEON,  J.  Tills  la  an  original  proceed- 
ing eeeklng  tbe  mandate  of  the  court  to  com- 
pel  the  defoidant.  as  State  Auditor,  to  cer- 
tify to  cert^n  bonda  authorized  and  Issued 
by  plaintiff.  The  receipts  from  the  aale  of 
bonda  were  to  be  used  In  the  constmctlMi  of 
canals,  pumpli^  plant,  etc.,  to  furnish  Ir^ 
rlgatl^g  water  to  tbe  owners  of  lands  oo- 
brac0d  within  tbe  district.  The  plaintiff, 
B<Hinevllle  IrxIgatlcHi  dlatrlct,  Is  organised 
under  and  by  virtue  of  chapter  68,  Lews 
Utah,  1919.  That  chapter  provides  *^or  the 
organization  and  government  of  Irrigation 


districts,"  and  "for  ttie  acgnldtton  or  con- 
stmctlon  of  works  for  tlie  irrlgatico,  drain* 
age,  and  local  improvement  of  lands  embrac- 
ed within  Buch  districts,  also  *  ♦  *  for 
the  distribution  of  water  for  irrigation  pur- 
poses." Chapter  10,  Laws  Utah,  passed  at 
the  Special  Session  of  the  L^lature  of 
1919,  is  an  act  "relating  to  bonds  of  ^ligation 
districts,  proTlding  under  what  drcomstano- 
es  such  bonds  shall  be  1^1  inveetments  for 
state  public  land  funds,  funds  «f  banks,  In- 
surance companies,  and  trust  companies, 
trust  funds  and  any  money  or  funds  which 
may  now  or  hereafter  be  Invested  in  bonda 
of  cities,  counties,  school  districts  or  munld- 
palltlee."  Section  4  of  chapter  so  fiur  as 
material  here,  is  as  follows: 

"Whenever  any  bond  of  an  irrigation  diatrlct 
organized  and  existing  as  aforesaid,  InOhidlng 
any  bond  authorized  In  any  such  district  bat 
not  sold,  which  shall  be  eligible  to  certification 
by  the  State  Auditor  under  section  3  of  this 
act.  shall  be  presented  to  the  State  Auditor,  he 
shall  cause  to  be  attached  thereto  a  certificate 
in  substantially  the  following  form:  [Here  fol- 
lows form  for  certificate  certi&ing  that  bond 
is  in  accordance  with  said  chapter  10.  as  legal 
investment,  etc.]" 

Certain  bonds  of  the  plaintiff  district  were 
presmted  to  the  defendant  as  State  Auditor 
and  he  refused  to  attach  a  certificate  there  ta 
The  reasons  for  so  refusing  are  dearly  stated 
by  hhn  In  a  letter  addressed  to  the  plaintiff 
district  under  date  of  December  17,  1920,  as 
follows: 

"This  refusal  Is  baeed  upon  the  ground  that 
the  contract  proposed  is  illegal,  particularly  in 
that  It  is  a  contract  for  tbe  furaishing  of  work 
and  material  for  constructing  a  system,  the  coat 
of  which  is  to  be  over  $3,000.  and  which  is  let 
under  this  contract  without  giving  notice  to 
contractors  for  competitive  bids,  as  required  by 
section  22  of  the  irrigation  laws  of  the  state 
of  Utah." 

The  petition  alleges  the  orgaiUzation  of  the 
district ;  the  acts  and  proceedings  of  the  dis- 
trict through  its  oflScers  after  tte  organiza- 
tion leading  op  to  tbe  authorization  of  tbe 
bonds;  the  advertisanent  by  tbe  directors 
for  bids  for  the  sale  of  the  bonds  of  the  dis- 
trict; tbe  ftict  that  no  bids  were  received 
for  the  bonds;  that  following  the  failure  to 
obtain  a  purdiaser  the  plaintiff  entered  into 
a  contract  with  a  construction  company  "by 
the  terms  of  whldi  such  construction  com- 
pany agreed  to  famish  all  labor  and  mate- 
rial for  tbe  construction  ot  the  irrigation 
system  dedgnated  by  the  plaintiff,  and  in 
con^eratlon  of  which  the  district  agreed 
to  pay  and  tbe  construction  company  agreed 
to  accept  In  payment  of  such  material  and 
labor  the  bonds  of  said  district  at  9S  pw  cent 
of  ttielr  par  valu&  OSiere  are  other  allega- 
tions contained  In  the  complaint,  but  they 
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«re  not  material  for  a  determination  of  tbe 
question  presented  by  this  record. 

The  defendant  Interposed  a  general  demnr^ 
rer  to  the  petition,  and  the  cause  Is  8al)mlt- 
ted  upon  the  legal  question  thus  presented. 

[1]  The  authority  of  the  board  of  directors 
to  enter  Into  a  contract  for  the  construction 
of  the  canals,  pumping  plant,  eta.  without 
advertlBing  for  bids,  Is  the  eontrolling  ques- 
tion and  the  only  one  argned  by  counsel. 

Sectim  IB  of  said  chapter  68  provides  that 
tlie  board  of  directors  may  from  time  to 
time  sell  such  bonds  of  the  district  aa  may 
be  necessary  or  most  advantageous  to  raise 
money  for  the  construction  or  purchase  of 
canals,  reservoir  sites,  reservoirs,  water 
rights  and  water  works,  etc  It  also  pro- 
vides that  before  making  a  sale  of  the  bonds 
the  board  shall  by  resolution  specify  Its  Inten- 
tion to  sell  such  bonds,  and  the  amount  there- 
of,  fix  a  date  and  hour  and  place  where  bids 
will  be  received  for  such  sale,  and  that  notice 
«f  sale  must  be  given  for  at  least  20  days  In 
a  newspaper  designated.  The  section  further 
provides  that  sealed  proposals  will  be  re- 
ceived for  the  sale,  of  the  bonds.  At  the 
time  appointed  the  board  Is  required  to  open 
the  proposals  and  award  the  purchase  of  the 
bonds  to  the  highest  responsible  bidder,  or  It- 
may  reject  all  bids,  but  In  no  event  can  any 
of  the  bonds  l)e  sold  for  less  than  95  per 
cent,  of  the  face  value  thereof.  Said  sectton 
Airtber  provides  as  follows: 

"In  ease  do  bid  is  made  and  accepted  a«  above 
provided  the  board  of  directors,  subject  to  the 
approval  of  the  State  Board  of  Certification,  is 
hereby  authorized  to  use  said  bonds  for  the 
purchase  of  canals,  reservoirs  sites,  reservoirs, 
water  rights  and  works,  stock  of  irrigation,  ca- 
nal, or  reservoir  companies,  or  for  the  con- 
atmetlon  of  any  canal,  reservoir  and  works  or 
otlurwiBC  fully  to  carry  oot  the  purposes  of  this 
act;  provided  auch  bonds  shaU  not  be  dlqiwed 
of  at  less  than  96  per  cent  of  the  face  value 
thereof." 

Section  22  of  said  chapter  68  provides  that 
after  adopting  plans  for  the  construction  of 
canals,  etc,  the  board  of  directors  shall  give 
notice  as  provided  In  section  2  of  the  act  and 
■ucb  other  notice  as  it  may  deem  advisable 
calling  for  bids  for  fuinishlng  material  or 
construction  of  such  works,  or  any  part 
fliereot  Tbe  notice  must  provide  that  ttie 
plans  and  spedflcatlotia  can  be  seen  at  ttie 
office  of  the  board,  that-the  board  will  zecelve 
sealed  ivoposala  therefor,  and  that  the  con- 
tract will  be  let  to  the  lowest  responsible 
bidder,  stating  tbe  time  and  place  for  the 
opening  of  the  proposals,  at  which  time  and 
place  tbB  Mds  shall  be  piibll<^  opened. 
Said  eectton  also  directs  that  as  soon  as  con- 
venient tbweafter  the  board  shall  let  Qie 
wozfe  ther  In  portions  or  as  a  vhide  to  the 
lowest  re8ponsU>le  bidder,  or  that  It  may  re- 
ject any  or  all  bids  and  thereafter  readver- 
tlss  fn  pMposal^  and.  If  no  satliCaetory 


'  proposals  are  thai  received,  it  may  then  pro- 
ceed to  construct  the  work  under  Its  own 
sui)erintendence. 

It  is  not  claimed  that  the  district  at  any 
time  advertised  for  bids  for  furnishing  ma- 
terial or  doing  the  construction  work  on  the 
proposed  Irrigation  system.  It  apparently  Is 
the  theory  of  the  petitioner  that,  after  having 
advertised  for  the  sale  of  the  bonds  as  pro- 
vided by  eecHiHi  15  of  tlie  act,  and  no  offers 
or  bids  on  the  bonds  having  been  received, 
the  directors  were  authorized  to  proceed  and 
handle  the  issued  bonds  as  provided  In  the 
last  part  of  the  section  quoted  in  the  construc- 
tion of  the  irrigation  system,  and  to  do  so 
without  first  advertising  for  bids  for  the  con- 
struction of  the  system  as  required  by  sec- 
tion 22.  In  other  words,  it  Is  the  theory  of 
the  plaintiff  that  the  failure  to  obtain  a  cash 
offer  for  the  sale  of  the  bonds  authorized  the 
officers  of  the  district  to  immediately  proceed 
to  enter  Into  a  contract  whereby  the  construc- 
tion work  Is  to  be  paid  for  by  the  delivery  of 
the  bonds  of  the  district  As  indicated  by  the 
quotation  from  the  letter  of  the  defendant 
his  position  Is  that,  notvrltbstandin^  the 
failure  of  the  district  to  sell  its  bonds  for 
cash,  nevertheless,  before  anthorlt7  Is  given 
the  directors  to  dispose  of  the  bonds  and  en- 
ter into  a  contract  for  the  constructlott  of 
the  system,  such  board  should  give  the  notice 
asking  for  conqwtltlve  bids  as  provided  by 
section  22.  We  are  Clearly  of  tbe  opinion 
Qiat  the  position  of  the  defendant  Is  right 
Manifestly,  tbe  very  purpose  and  object  of 
requiring  a  notice  addng  for  competitive  bids 
in  sectlrai  22  and  directing  that  tbe  contract 
shall  be  awarded  to  the  lowest  bidder  is  to 
procure  the  most  advantageous  contract  pos- 
sible for  the  district,  and  that  Is  so  regard- 
less of  whether  the  payment  for  the  work  and 
material  Is  to  be  by  bonds  of  the  district  or 
by  money  received  from  the  sale  of  the  bonds. 
The  effort  seems  to  have  been  that  the  dis- 
trict itself  would  not  be.permttted  to  do  the 
work  until  It  had  at  least  twice  called  for 
competitive  bids. 

{1}  The  Irrigation  dlstricto  organised  un- 
der said  chapter  68  are  quasi  public  cori>ora- 
tloDS.  By  sectioD  21  of  the  act  the  revenue 
laws  of  the  state  for  tbe  assessment,  levyli^ 
and  otAlectlng  of  taxes  on  real  estate  for 
county  purposes,  except  as  In  the  act  modi- 
fied, are  made  an^oUtle  for  tbe  purposes  of 
said  act,  including  oiforcement  of  penalties 
and  forfdtnres  for  delinquent  taxes.  It  may 
be  said  to  be  the  general  policy  of  Uie  law 
of  this  state  tbat  no  contnct  shall  be  award- 
ed by  any  municipality  or  pul)llc  corporation 
for  any  public  Improvements  except  to  the 
lowest  responsible  bidder  after  publlcaUoo. 
Gomp.  Laws  Utah  1917,  {  819,  as  amended 
by  chapter  14,  Iaws  Utah  1919;  Utah  Sav- 
ings &  Tr.  Co.  V.  Salt  Lake  City,  4i  Utah. 
ISO,  IBS  Pac  U66. 
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The  alternative  writ  of  mandate  hereto- 
fore issued  is  quashed,  and  the  peremptory 
writ  prayed  for  Is  denied. 

CORPMAN,  0.  J.,  and  WEBER,  THUR- 
MAN,  and  PRICE,  JJ.,  concur. 


PEEK  V.  BAILEY  et  al.  (No.  3906.) 

(Supreme  Court  of  Utah.  Dec.  '2,  1920.  Be- 
hearins  Denied  Feb.  11,  1921.) 

1.  Appeal  and  error  «s>987( I)— Credibility  of 
witieeses  caanot  be  reviewed.  * 

An  action  for  daim  and  ddtrery  is  tried 
aa  a  law  case,  and  hence  the  Supreme  Oonrt 
cannot  weigh  the  evidence  nor  pass  on  the 
credibility  of  the  witnesees,  but  can  only  de- 
termine whether  there  is  substantially  compe- 
tent evidence  to  support  the  findings  of  fact 
aud  wl^etber  the  concluBiona  of  law  are  sup- 
ported by  thoae  findings. 

2.  Appeal  and  error  «s»704( 2)— Record  held 
■Dt  te  show  trial  Judge  ooasldered  Incompe- 
tent evidence. 

In  an  action  for  claim  and  delivery  for  an 
automobile,  tried  to  the  court,  where  testimony 
by  defendant's  predecessor  in  title  as 'to  her 
claim  to  the  car  adverse  to  that  of  plaintiff's 
intestate  wsub  received  subject  to  motion  to 
strike,  and  thereafter  the  conrt  excluded  all  the 
testimony  of  that  witness,  with  the  exception 
of  a  few  isolated  statements,  but  the  record 
was  not  clear  as  to  which  statements  were 
stricken  and  wEich  ones  were  not,  or  whether 
testimony  to  which  no  objection  was  made  was 
included  in  that  stricken,  the  Supreme  Court 
cannot  say  that  the  trial  judge  considered  in- 
competent evidence. 

3.  Appeal  and  error  1 054 (I)— Mere  admis- 
sion of  Incompetent  evidenoe  in  trial  to  court 
dose  not  require  reversal. 

In  an  action  tried  to  the  court,  the  mere 
admission  of  incompetent  evidence  doea  not  au- 
thorize the  reveraal  of  the  judgment,  if  there  is 
sufficient  competent  evidence  rapportLoc  the 
findings.^ 

Appeal  from  District  Cknirt,  Salt  Lake 

County ;  Wilson  McCarthy,  Judge. 

Action  by  John  Webb  Peek,  as  administra- 
tor of  the  estate  of  E.  D,  Herman,  deceased, 
against  A.  Bailey  aud  R.  L.  Edwards.  Judg- 
ment for  defendants,  and  plalntUC  appeals. 
Affirmed. 

Draper  ft  Wolfe,  of  Salt  lAke  City,  for  ap- 
pellant. 

FRIGK,  J.  Tte  plaintiff,  berdnafter  call- 
ed appellant,  as  administrator  of  the  estate 
of  one  E.  D.  Herman,  commenced  this  action 
In  replevin,  or  in  claim  and  delivery,  as  it 


'  victoria,  etc.,  Co.  v.  Haws,  7  UUib,  fiU,  27  Pao. 
m;  Bartbolomeir  v.  Pickett,  U  Utab,  312.  170  Pac. 
66;  Spratt  v.  Paulaon,  «  Utab.  9,  161  Pac.  1120. 


is  designated  In  our  statute,  against  the  de- 
fendants, Bailey  aud  Edwards,  to  recover  the 
possession  of  an  automobile.  The  complaint 
is  In  the  usnal  form  In  such  actions,  alleging 
ownership  and  right  of  possession  In  appel- 
lant, and  further  allying  that  the  defendants 
were  unlawfully  in  possession  of  and  were 
wrongfully  detaining  said  automobile  from 
the  appellant,  etc.  The  defendants  filed  a 
joint  answer,  In  which  they  denied  generally 
the  allegations  of  the  complaint  The  de- 
fendant Edwards  subseQuently  also  filed  a 
s^arate  answer,  In  which  he  denied  appel- 
lant's ownership  and  right  of  possession  of 
the  automobile,  and  averred  ownership  and 
right  of  possession  thereof  In  himself,  set- 
ting forth  the  facts  in  detail.  Upon  these 
issues  the  case  was  tried  and  submitted  to 
the  court  without  the  Intervention  of  a  jury. 
The  court  found  the  Issues  In  favor  of  the 
defendants,  and  entered  judgment  adjudging 
the  defendant  Edwards  as  the  owner  and  en- 
titled to  the  possession  of  said  automobile, 
and  also  entered  judgment  in  favor  of 
both  defendants  for  costs.  The  appeal  Is 
from  that  Judgment. 

Before  proceeding  to  a  consideration  of  the 
appeal  It  is  only  fair  to  counsel  who  are  rep- 
resenting the  appellant  on  this  appeal  to 
state  that  the  action  was  commenced  and 
tried  by  a  certain  firm  of  attorneys;  that 
after  judgment  was  entered  another  firm  of 
attorneys  filed  a  motion  for  a  new  trial; 
that  after  that  motion  was  denied  a  different 
firm  of  attorneys  still  served  and  filed  a 
notice  of  appbal;  and  flnallT,  after  the  ap- 
peal was  taken,  the  present  attorneys  came 
Into  the  case  and  have  presented  it  to  this 
court.  We  do  not  make  the  foregoing  obser- 
vations In  the  nature  of  criticism,  but  mere- 
ly to  show  that  four  different  firms  of  at- 
torneys have,  at  different  times,  Indepoident- 
ly  of  oue  another,  reiaveeuted  the  ai^tellant, 
and  In  view  of  that  fact  It  is  not  at  all 
strange  that  the  attorneys  who  ore  now 
r^resenting  him,  aud  who -bad  notUug  to 
do  with  the  trial,  nor  the  proceedings  in  the 
district  court,  should,  ta  some  particulars, 
disagree  with  or  view  the  record  in  a  differ- 
ent light  from  that  in  which  it  was  consider- 
ed by  former  counsel.  In  addition  to  the 
foregoing,  there  Is  no  apprarance  by  either 
of  the  defendants  in  this  court. 

fThirty-four  errors  are  assigned,  all  of 
which  are  argued  in  the  brief.  Those  as- 
signments cover  alleg^  errors  In  the  admis- 
sion and  exclusion  of  evidence,  and  the  find- 
ings of  fiict,  concludcHiB  of  law  and  judg- 
ment, and  in  overruling  the  motion  for  a 
new  trlaL  We  shall  not  consider  those  as- 
signments separately. 

[1]  We  remark  that  claim  and  delivery 
cases  in  this  jurisdlctlw  are  tried  as  law 
cases,  and  hence  this  court  cannot  weigh  the 
evidence  nor  pass  on  the  credibility  of  wit- 
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nesses.  All  that  we  can  consider  Is  whether 
there  Is  some  snbstantUl  competent  evidence 
In  support  of  the  findings  of  t&ct,  and  whetii- 
er  the  c<»icltxEdo&8  of  law  are  supported  by 
those  findings,  and.  further,  wtaetber  the 
court  bas  admitted  Improper,  or  baa  exclud- 
ed proper,  evidence.  7or  the  reasons  here- 
inafter appearing,  tbe  last  two  propositions 
are^  bowever,  not  of  ooutroUlng  influence  in 
tfds  case. 

In  view  of  the  asslgnm^ts  that  the  find- 
ings are  not  supported  by  any  competent  evi- 
destce,  and  that  the  court  erred  In  admitting 
evidence,  we  have  not  confined  our  investiga- 
tiona  to  the  printed  abstract  of  the  evidence 
filed  by  counsel,  but  have  carefully  read  and 
considered  all  of  the  evidence  as  it  Is  pre- 
served in  the  original  bill  of  exceptions.  Onr 
conclusions  are  therefore  exclusively  based 
iqiran  the  evidence  and  rulings  as  tiiey  ap- 
pear from  the  bill  of  exceptions. 

After  carefully  reading  and  craisiderlng  the 
evidence,  we  cannot  yield  assent  to  the  con- 
tention of  counsel  that  there  Is  not  some 
competent  evidence  in  support  of  the  find- 
ings of  fact.  Indeed,  we  are  convinced  that 
there  Is  quite  as  much  competent  evidence 
in  this  record  to  support  the  defendants' 
claim  of  ownership  and  right  to  possession, 
as  there  Is  in  support  of  appellant's  claim  in 
that  regard.  It  is  perhaps  true  that,  Judging 
the  evidence  as  It  is  found  In  the  bill  of  ex- 
ceptions alone,  as  we  are  necessarily  bound 
to  do,  and  In  passing  npon  the  legal  objec- 
tlons  to  the  evidence  in  the  light  of  the  bill 
of  exceptions,  as  regards  the  whole  evidence, 
we  might,  perbtaps,  have  arrived  at  a  dlf- 
fereut  coaclualon  than  that  arrived  at  by 
the  trial  court  Counsel  for  appellant,  how- 
wer^  frankly  concede  that,  although  that 
may  be  true,  yet  that,  standing  alone,  would 
not  authorize  us  to  Interfere  with  the  find- 
ings ot  fact.  Stating  counsel's  position  in 
their  own  language,  as  fbund  in  their  brief, 
It  Is  this: 

"Now,  of  course,  we  do  not  liaim  to  be  ar> 
going  an  equity  case,  and  are  not  eaUing  the 
court's  atteotion  to  this  evidence,  to  have  it 
weighed  or  its  credibllitj  tested.  Our  pur- 
pose is  to  show  that,  in  view  ot  its  nature 
and  clrcumstaQces,  it  cannot  tie  said  that  the 
trial  court  would  have  come  to  the  same  con- 
clasion  it  did,  unlesa  it  bad  admitted  the  other 
important  testimony  which  we  shall  later  en- 
deavor to  show  shoDld  have  been  ezdnded." 

[2]  What  oounael  rely  on,  therefore.  Is  that 
the  court  admitted  and  considered  Incompe- 
toit  evldoice  which  diould  have  been  exdnd- 
ed,  and.  tf  tt  bad  not  so  admitted  and 
considered  such  evidence,  it  would  have 
arrived  at  a  Cerent  conclusion.  Much 
time  and  space  la  devoted  in  couns^'a 
brief  to  show  that  the  evidoice  objected  to 
Is  incompetent,  and  that  it  was  erroneoosly 
admitted  and  considered  by  the  court  in  fa- 
vor of  the  defendants.  The  evidence  except- 
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ed  to  relatea  to  certain  statementa  of  a  wit* 
nen  who  clalma  to  have  heea  the  owner  of 
tbe  automobile  In  question,  and  from  ^om 
Uie  defraidanta  claim  title  and  right  to  po»- 
session.  If  tbe  antomobOe  in  question  In 
fact  and  in  law  belonged  to  tiie  witness,  then 
the  titie  of  the  defendants  Is  without  flaw. 
If,  however,  the  witness  did  not  own  it,  but 
it  was  owned  by  the  deceased  at  the  time  of 
his  death,  as  claimed  by  appellant,  then  de- 
fendants would  have  had  no  titie,  and  would 
not  have  been  entitled  to  the  poBsessirai 
thereof  as  found  by  the  court. 

In  this  connection  it  Is  contended  by  coun- 
sel for  appellant  that  the  trial  court  admit- 
ted and  considered  evidence  contrary  to  the 
provisions  of  Oomp.  Laws  Utah  1917,  |  7123, 
which  in  effect  prohibits  the  courts  from 
considering  the  testimony  of — 

"a  party  to  a  civil  action,  •  •  •  and  any 
person    from    •  *    *    whom    such  party 

•  *  •  derives  •  •  •  title  •  •  •  when 
the  adverse  party  in  such  action  •  •  •  Buei 

•  •  •  as  •  •  •  administrator  •  •  •  •  of 
any  deceased  person,  *  *  *  as  to  any  state- 
ment by,  or  transaction  with,  such  deceased 

•  *  *  person,  or  matter  of  fact,  v^tever, 
which  mnst  have  been  equally  within  the  knowl- 
.edge  of  both  witness  and  •  *  *  deceased 
person." 

The  specific  objection  Is  that  the  witness 
from  whom  the  defendants  derived  titie  was 
permitted  to  testify  to  facts  whldi  were 
"equally  within  the  knowledge  of  both  such 
witness  and  tbe  deceased."  The  record  dis- 
closes that  counsel  who  tried  the  case  tor 
appellant  tnterpoaed  timely  objections  to  the 
testimony  of  tbe  wltnen.  In  making  bla 
obJecti<Mi8,  however,  we  are  in  doubt  aa  to 
vrtiether  or  not  counsel  did  not  at  times 
make  bis  objection  broader  timn  the  statute 
authcfflzes.  Hie  trial  Judge  was  also  in 
doubt  respectlnff  that  matter,  and  flrankty 
stated  his  position  to  counsel.  The  Judge, 
however,  admitted  tbe  evidence  from  the  wit- 
ness <m  behalf  of  the  defendants,  with  the 
reservation  that  he  afterwards  would  strike 
tbe  evidence  and  would  not  consider  it,  if  he 
became  convinced  tiiat  under  the  statute  the 
evidence  should  be  ex<duded.  At  tiie  eon^ 
duslon  <tf  all  of  the  evidence  on  both  sides, 
counsel  for  appellant,  In  pursuance  ot  the 
Judge's  statement,  Inteiposed  a  motion  to 
strike  inactically  all  of  tbe'testlnfony  of  the 
wltneea.  The  court  then  announced  that  he 
had  already  mentally  condnded  that  ha 
would  not  consider  certain  statements  made 
by  tbe  witness  because  of  their  Incompeten- 
cy, and  he  further  extinded  all  of  her  testi- 
mony with  tbe  exception  of  a  few  Isolated 
statements. 

Counsel  now  urge  that  those  statements 
should  also  have  been  eaoiluded,  and  that  the 
court  arrived  at  a  wroag  conclnsl<m  because 
it  did  not  exclude  them.  The  record,  how- 
ever, also  shows  tbat  the  Judge  sustained  a 
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CMislderable  nnmber  of  ol^ectloiis  Interposed 
liy  appellant's  counsel  to  tlie  testlmoay  of  the 
witness  during  tbe  progress  of  the  trial*  and 
tliat  be  atten^ted  to  eliminate  trmn  bis 
mind,  it  not  from  tbe  record,  all  of  tbe  stat0- 
ments  wtalcb  he  considered  objectionable.  In 
that  regard  the  record  Is  not  entirely  satis* 
ftctoi7.  One  person  reading  It  ml^t  om- 
elude  that  all  the  objectlcmable  testlmoar 
was  excluded,  while  another  ndght  ccone  to 
a  different  amxHwdaa. 

Hweover,  counsel  now  representing  the  ap- 
pelant insist  that  the  court  rared  In  cxm- 
siderlng  oectaln  testimony,  to  which  counsel 
who  tried  the  case  did  not  object  while  the 
witness  testifled.  Bete,  again,  the  record 
leaves  as  tn  donbt  whether  that  testimony 
was  or  was  not  excluded  In  the  motion  to 
strike.  In  view*  however,  that  no  cS^ecClm 
was  made  at  Qie  time  the  witness  testifled, 
It  was  a  matter  entirely  wlttilu  the  diacre* 
tlon  ot  the  trial  court  whether  he  would 
strike  that  testimony  or  not  No  error, 
therefOTe,  can  be  predicated  npon  that  rul- 
ing. 

In  Tlew,  therefore,  of  tbe  unsatisfactory 
state  of  the  record  In  that  r^rd,  and  of 
the  presumptions  preralUng  in  favor  of  the 
judgment,  we  feel  constrained  to  affirm  the 
Judgment. 

The  foregoing  c<mclnBlon  la,  however, 
greatly  strengthened  by  the  circumstance  that 
the  rulings  we  are  asked  to  make  respecting 
the  admissibility  of  certain  testimony  under 
the  statute  to  which  we  have  referred  are  of 
the  utmost  importance,  and  8houl(J  only  be 
attonpted  in  a  case  where  the  question  dear- 
ly appears  from  the  record,  and  where  there 
can  be  no  doubt  respecting  the  correctness  of 
the  ruling  when  It  Is-  made.  Moreow,  In 
this  case  the  qaestlon  Is  presented  tmly  by 
one  Bide,  and  we  have  not  the  benefit  of  the 
arguments  of  counsel,  nor  ot  the  citatim  ot 
authorities  upm  the  whole  matter.  Under 
these  circumstances  It  would  not  only  be  un- 
wise, bat  might  lead  to  an  erroneous  result, 
it  we  undertook  to  finally  dlq>ose  of  the 
qaestlon. 

In  additiai  to  all  the  foregoing,  and  as  we 
have  already  pointed  out^  at  least  on  the 
face  ot  the  record  thore  Is  ooite  as  much 
conqietent  evidence  In  favor  of  defendants' 
<dalniB  as  there  la  <a  plaintiff's  dalms. 

£1]  Ihco,  again,  the  men  Act  that  the 
trial  court  may  have  admitted  Incompetent 


evidence,  standing  alone,  does  not  anfhorlze 
us  to  Interfere  with  the  findings  and  Judg- 
ment. That  Is  no  hmger  an  iq;»en  qoestl<m  In 
this  court.  This  court,  In  an  early  case, 
namdy,  Victoria,  eta.  Ga  t.  Haws.  7  Utah, 
615,  27  Pac  695,  Stated  the  rule  in  the  fol- 
lowing language: 

"When  a  jodge  tries  «.  case  withovt  a  imjp 
It  is  not  a  reverse  error  to  admit  Incompe- 
tent, irrelevant,  or  Immaterial  evidence;  for 
he  decides  the  case  on  the  proper  testimony 
only,  and  disregards  entirely  that  whldi  la  In- 
competent, irrelevant,  and  immateriaL  'When 
the  dear  preponderance  of  competent,  relevant, 
and  material  evidence  sapports  the  findinsB, 
this  coart  win  not  reverse  because  error* 
the  court  below  in  admlttiag  Incompetent,  Ir^ 
relevant,  or  immaterial  evidence,  for  the  pre- 
sumption in  sndi  case  is  that  it  was  wholly 
disregarded.** 

That  case  was  followed  In  Spratt  t.  Patd- 
son.  49  Utah,  0,  161  Paa  1120,  In  Bartholo- 
mew T.  Pickett,  51  Utah,  812,  170  Pac.  66. 
and  In  other  caaea.  In  46  American  Digest 
(Century  Ed.),  under  the  heading  of  rTrlal,* 
I  895,  the  doctrine,  supported  by  a  great  rnnn- 
ber  of  decisions,  is  stated  thus: 

"When  a  case  is  tried  by  the  court  without  a 
Jury,  the  Jndgment  iriD  not  be  reversed  on  the 
ground  of  the  adndsslon  of  Immaterid  or  m- 
competent  evidence,  If  suffident  proper  evMenee- 
was  admitted  to  sustain  the  findings." 

As  we  have  seen,  such  Is  the  ease  here. 
While  It  is  true  that  the  evidence  Is  Incon- 
clusive and  unsatisfactory  In  some  respects, 
yet  trial  couris  must  at  times  base  their 
findings  and  conelaslons  opiHi  mere  |woba- 
biUtles.  They  are  required  to  decide  doulit- 
ful  cases  precisely  as  they  are  required  to 
decide  those  that  may  be  tree  fran  doubt 
In  interfering  in  dose  or  doubtful  cases, 
while  we  might  blindly  arrive  at  a  correct 
result  In  one  case,  we  mlf^t  Just  as  blindly 
IntOTfere  with  a  correct  result  In  anothw 
case.  Tbe  law,  therefiw^  which  prevents  iM 
from  Interterlng  with  the  anrtingg  in  jmw 
cases,  where  there  is  some  substantial  evi- 
dence sivportlng  the  findings,  ia  based  19011 
sound  reason  and  ^lould  be  upheld. 

From  what  has  been  said,  it  follows  thet 
the  Judgment  shotild  be,  and  It  accordingly 
Is,  affirmed  at  s^jipeUant^  costs. 

C90RFMAN,  a  J.,  and  WSBBB,  GIDEON,, 
and  THUBUAN.  JJ^  concur. 
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Luitlonf  and  teaant  4=>20l  —  Evidence  iMid 
■ot  to  sDstaln  appralsanent  to  datarnlna 
groond  rant. 
In  an  action  to  recover  aa  ground  rent 
6  per  cent,  of  the  value  ot  the  rent  exdnrive 
of  improrementa,  which  value  was  to  be  fonnd 
hj  appndBement  at  five-year  perioda.  and  tha 
rent  to  be  paid  accordingly  for  the  five  yean 
foUowins,  evidence  Jield  to  ehow  a  value  of 
property  of  1119371-68,  which  ahoold  have  been 
the  vahie  reached  by  the  trial  court. 

Department  2. 

Appeal  from  Snperlm-  Court,  Spokane 
Coon^;  David  W.  Hvn,  Jndge. 

Action  by  o.  F.  'Jmonuu  and  ottien  against 
die  CMtlsena'  Bealty  Oompany.  From  Jwlg* 
ment  for  plalntlAi,  defendant  appeals.  Jo^ 
ment  modified. 

Post,  Ruaa^  it  Hlgglns,  of  Spokane,  tot 
appellant. 

Danson,  Wllllama  ft  Danson,  of  Spokane, 

for  reepondentB. 


TOLMAN,  J.  A]K>eIlant  Is  the  owner  of 
a  tract  lof  real  estate  located  at  the  south- 
east comer  of  Poet  street  and  Main  avenue, 
in  tbc  dty  of  Spokane,  upon  which  there  is 
a  ground  lease  running  for  a  long  term,  now 
held  by  re^ndents  as  assignees  of  the  origi- 
nal lessees,  wbich  provides  that  the  lessees 
shall  pay  as  ground  rent  6  per  cent,  of  the 
value  of  the  land  exclusive  of  improvements, 
such  value  to  be  found  by  appraisement  at 
five-year  periods  and  the  rent  to  be  paid  ac- 
cordingly for  the  period  of  five  years  follow- 
ing the  time  fixed  for  such  appraisemwt 
According  to  the  terms  of  the  lease  the 
value  of  the  land  was  to  have  been  deter- 
mined by  appraisement  in  December,  1918, 
for  the  purpose  of  fixing  the  amount  of  the 
rental  for  the  five-year  period  next  ensuing, 
and  at  that  time  each  of  the  parties  appointed 
an  appraiser,  but  these  two  appraisers  were 
unable  to  agree  upon  the  value  of  the  ground, 
and  were  unable  also  to  agree  upon  a  third 
appraiser  as  provided  for  in  the  lease,  and 
because  of  such  failure  this  action  was 
brought  to  determine  the  value  for  the  ensu- 
ing five-year  period.  The  cause  was  tried 
to  the  court  without  a  Jury  and  the  court 
found  such  value  to  be  $101,085.  The  owner 
of  the  land,  who  was  the  defendant  below, 
has  prosecuted  this  appeal  from  that  Judg- 
ment. 

Numerous  errors  are  assigned,  which  we  do 
not  find  necessary  to  consider  in  detail  be- 
cause there  Is  only  one  question  involved,  and 
that  a  anestlon  of  fact  only,  which  Is,  What 
was  "the.  reasonable  and  fiiir  and  actual 
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value  of  said  premlBes"  (such  being  the 
language  of  the  lease)  ?  The  trial  court,  In 
what  appears  to  have  been  a  carefully  con- 
sidered m^orandum  opinion,  said: 

"For  the  purpose  of  aiding  the  coart  in  fix* 
lag  the  values  of  the  property  in  question,  each 
party  has  offered  the  testimoliy  of  experts. 
The  opinion  of  these  experts  are  so  hopeless- 
ly in  conflict  as  to  the  value  and  the  range 
of  estimates  so  far  apart  that  they  afford  but 
little  assistance  to  Uie  court  in  determining 
values;  however,  there  are  a  few  facts  upon 
which  there  Is  little  dispnte,  which  are  of  ma- 
terial benefit  in  estimating  the  value  of  the 
property.  There  is  little  dispute  as  to  the 
value  of  a  foot  by  150  feet  on  an  inside  lot 
fronting  Main  avenue,  being  $1,000.  There  is 
practically  no  dispute  that  the  Somers  sye- 
tem,  a  standard  for  land  valuation,  is  used  by 
experts  In  determining  the  value  of  property 
of  this  character.  1  have  availed  mysdf  CMC 
this  system  so  far  as  I  am  able  to  under- 
stand that  U  la  of  service.  The  standard  of 
value  by  this  system  Is  1  foot  by  a  100,  and 
that  1  foot  by  150  feet  is  115  per  cent,  of 
that  standard;  this  fixes  the  value  of  1  foot 
by  a  100  00  an  inside  lot  on  Main  avenue  at 
$1,304.34.  The  property  under  consideration 
is  practically  118  feet,  and  under  this  system 
there  must  be  added  6.81  per  cent  for  Che  ad- 
ditional 18  feet,  which,  when  computed,  makes 
1  foot  by  118  on  an  inside  lot  $1,8^.16,  or 
$79,410.12  for  the  whole  67  feet,  to  which 
the  vsloe  of  what  Is  known  as  the  corner  In- 
fluenee  should  be  added.  O^ere  appears  to  be 
no  definite  and  fixed  rule  for  this'  influence, 
but  from  the  testimony  of  the  experts  there 
is  little  conflict  as  to  its  ranging  from  26  per 
cent,  to  GO  per  cent.,  and  under  all  the  evi- 
dence in  this  case  I  estiioate  this  influence  to 
equal  one-third  the  value  of  60  by  100  feet 
at  the  comer,  or  one-ttiird  of  $65^17,  which 
is  ^1,735.  When  these  various  sums  are  add- 
ed together,  they  amount  to  $101,149.12,  from 
which  I  deduct  the  value  of  l^*/x»  of  an  Inch 
on  Post  street  front,  being  the  amount  Hie 
lot  is  short  of  118  feet  on  that  street,  making 
the  net  value  of  this  lot  $101,086,  which  sum 
I  find  to  he  the  reasonable  value  of  the  lot 
for  the  five-year  period  of  the  lease  from 
January  1,  1919,  to  January  1,  1924." 


After  a  careful  study  of  what  appears  fo  be 
a  thoroughly  prepared  and  comprehensive  ab- 
stract of  the  testimony,  we  can  appreciate 
what  was  said  by  the  trial  court  aa  to  the 
hopeless  ctxifllct  of  the  testimony  and  the 
apparent  ImposslhlMty  of  harmonizing  this 
testimony  so  as  to  draw  therefrom  a  satis- 
factory result,  and  in  the  nature  of  things 
tbis>ls  more  difficult  for  us  than  for  the 
trial  court,  who  saw  and  heard  the  witness- 
es. We  are  asked,  since  this  is  a  trial  de 
novo,  to  dlsr^rd  the  flndinga  ot  the  trial 
court  entirely  and  arrive  at  a  conclusion 
from  the  evidence  in  the  case  without  ref- 
erence thereto.  This  argument  Is  based 
chiefly  upon  the  fact  that  the  witnesses  for 
appellant  generally  based  their  opinions  of 
tbe  value  of  this  property  largely  upon  two 
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transacUnu:  A.  lease  to  the  Palace  depart- 
ment store  of  pr<9erty  directly  across  the 
street  to  the  north,  and  a  sale  to  the  Cres- 
cmt  department  store  of  property  lying  a 
few  feet  to  the  east.  Tbeae  transactions  are 
proper  to  be  considered  In  a  general  way, 
but  ar»  not  conclnBlve  crltericms  and  cannot 
be  followed  absolutely  to  the  exdnslon  of 
the  testimony  regarding  sales  of  other  prop- 
erty In  the  general  vldnity,  because,  with 
reference  to  the  lease  to  the  Palace  depart- 
ment store  it  appears  that  the  tenant  there 
affected  was  to  pay  as  rental  a  certain  i)er- 
centage  npon  the  actual  cost  of  the  building 
erected  on  the  premises  (which  actual  cost 
was  carried  as  the  value  of  the  building 
throughout  the  term  without  reappraisement), 
plus  a  percentage  upon  a  reasonable  or  foir 
market  value  of  the  land  as  found  by  ap- 
praisement for  each  flve-year  period.  It 
also  appears  that  the  value  of  the  land  as 
fixed  for  the  corresponding  period  in  the  Pal- 
ace department  store  lease  was  determined 
by  agreement  of  the  parties  and  not  by  ap- 
praisement, and  since  this  agreement  may 
have  been  reached  by  reason  of  some  neces- 
sity upon  the  part  of  the  tenant,  or  because 
of  the  cost  of  the  building  being  less  tlian  Its 
actual  value  at  the  time  of  reappraising  the 
land,  the  values  thus  arrived  at  are  by  no 
means  conclusive.  As  to  the  sale  of  the  prop- 
erty to  the  Crescent  department  store,  the 
price  at  which  that  sale  was  made  Is  not  an 
absolute  crlteritxi  because  the  Spokane  Dry 
Goods  Company,  the  owner  of  the  Crescrat 
store,  was  already  the  owner  of  the  i^operty 
to  the  east  of  that  which  It  purchased;  It  de- 
sired to  extend  its  space  largely  and  erect 
a  large,  modern,  well-equipped  department 
store  bufldlng  several  stories  In  height,  and 
could  therefore  only  consider  property  imme- 
diately adjoining  Uiat  which  It  then  owned, 
▲nd  Mr.  Payne,  an  officer  of  that  company 
testmed  as  follows: 

"Q.  Did  it  strike  you  as  being  an  excessive 
price  ?  A.  It  did  not  at  the  time,  I  didn't  ques- 
tion the  price. 

"Q.  Do  you  do  it  now?  A.  Since  that  time; 
yes. 

"Q.  It  is  sort  of  family  matter,  wasn't  it? 
A.  I  wouldn't  say  it  was,  it  was  an  out  and 
oat  purchase  of  the  property,  althoivh  these 
men  were  members  of  our  firm  and  dealing  on 
both  sides  of  the  question. 

"Q.  They  were  stockholders?  A.  Yes;  and 
they  made  the  price  and  it  was  accepted  by 
the  company.  , 

"Q.  And  isn't  it  true,  Ur.  Payne,  that  an- 
other thing  that  entered  into  that  was  the 
fact  that  they  were  compelled  to  have  that 
in  order  to  carry  out  the  building  as  you  had 
planned  it?   A.  We  wanted  it;  yes." 

While  all  of  these  gentlemen  engaged  In 
this  transaction  were  men  of  honor,  with  the 
highest  reputation  for  fair  dealing,  yet  it  Is 
not  unnatural  for  the  owner  to  value  his  prop- 
erty somewhat  in  excess  of  its  market  value, 
and,  in  a  tranaactlMk  such  as  Mr.  Payne's 


testimony  shows  this  to  hare  been,  It  is  not 
unreasonable  to  suppose  that  the  parties, 
understanding  the  situation  fully,  might  be 
willii^  to  allow  tJie  sellers  somethlns  more 
tlian  the  actual  valn^  or,  In  other  words, 
might  consider  Its  prospective  value  In  con- 
nection with  their  contemplated  Improve- 
ments. Nor  would  one  or  two  isolated  tran- 
sactions necessarily  form  an  absolute  criter- 
ion In  any  event. 

There  is  some  evidence  as  to  the  net  in- 
come received  by  the  lessee  which  might  indi- 
cate a  value  less  than  that  given  by  any 
witness,  but  this  evidence  is  very  Incomtplete 
and  unoondusive ;  there  b^ng  no  attempt  to 
sibow  that  the  percentage  named  was  figured 
on  the  actual  value  of  the  improvements, 
that  the  property  was  economically  handled, 
or  even  what  the  gross  Income  was  and  what 
items  were  diarged  against  the  gross  as 
(^rating  expenses.  Clearly  this  cannot  be 
seriously  considered,  and,  If  it  could,  we 
should  then  iutve  to  weigh  against  It  the 
question  of  whether  or  not  the  property  is 
underimproved,  npoa  whitdi  there  la  some 
slight  evidence  pro  and  con  In  the  record.  So 
that  we  are  forced  to  the  ctmcluslon  that  no- 
where in  the  testimony  can  we  find  any 
absolute  criterion  for  fixing  the  value  of  the 
property  under  consideration,  and  the  best 
and  fairest  basis  of  value  is  that  adopted 
by  the  trial  court  in  his  memorandum  de- 
cision, which  we  have  quoted.  Nor  can  we 
follow  appellant  In  his  attempt  to  app^  to 
the  testimony  In  this  case  what  is  known  as 
the  8onrers  system  of  valuation,  becausef 
nottUng  of  the  sort  Is  In  evidence  here,  ex- 
cept as  the  various  witnesses  have  referred 
to  their  use  of  the  Somers  system  in  arriv- 
ing af  their  opinions.  We  have  been  fur- 
nished a  pamphlet  entitled  "Prospectus  of 
New  York  Somers  System  Service,  a  Stan- 
dard for  Land  Valuation,"  but  since  It  was 
not  offered  In  evidence  we  do  not  care  to 
undertake  to  use  such  publication  as  a 
basis  for  arriving  at  our  conclusion  here.  We 
do  find,  however,  one  thing  apparently  over- 
looked by  the  trial  court,  and  that  is  tliat 
almost  all  of  the  witnesses  in  the  case  upon 
both  sides  agree  In  their  opinion  that  the 
comer  Influence  on  this  particular  property 
amounted  to  50  per  cent,  and  most  of  them 
seem  to  be  of  the  opinion  that  the  corner 
influence  affected  the  whole  57  feet  front- 
age on  Main  avenue,  though  one  witness  for 
respondent  did  limit  that  Influence  to  50 
feet.  We  think  the  evidence  preponderates 
against  the  <^inion  of  the  trial  court  that 
this  Influence  was  equal  to  only  one-third, 
and  was  limited  to  50  feet  of  the  Main 
avenue  frontage,  and  that  by  a  decided  pre- 
ponderance of  the  evidence  the  corner  In- 
fluence Is  established  at  50  per  cent.,  and 
covers  the  whole  57  feet.  Taking,  then,  tlie 
trial  court's  valuation  of  1  foot  by  118  feet 
at  $1,303.16  as  inside  property,  adding  to  It 
50  per  cent  lor  the  oomar  InOoeaoe^  gives 
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92,089.74  as  the  value  of  eacb  one  of  the  57 
feet  of  Main  av^ue  frontage,  back  for  a  dis- 
tance of  118  feet  Multiplying  this  sum 
57  gives  1119.115.18,  which  should  have  been 
value  rea<jied  by  the  trial  court  We 
are  nuse  convinced  of  the  correctness  of 
this  result  because  of  the  fact  shown  by 
tlie  record  that  at  the  preceding  appraise- 
ment five  years  before  the  value  of  the  prop- 
erty was  fixed  by  the  appraisers  and  ac- 
cepted by  both  parties  as  being  $117,833  for 
the  five-year  period  ending  December  81, 
1919,  and  the  testimony  in  the  case  of  the 
witneeses  who  testified  upon  that  subject  was 
lai^y  to  the  ^ect  that  values  had  not 
materially  changed  during  sucii  period.  We 
do  not  mean  to  say  that  the  precedli^  ap- 
praisement Is  evidence  of  tbe  present  value, 
tmt  the  fact  that  It  was  accepted  and  acted 
upon  by  both  parties  for  a  period  of  fire 
years  without  protest,  coupled  with  the  testl- 
numy  that  there  had  been  Uttle  or  no  change 
in  values,  whldi  has  beflo  referred  to^  is 
as  persuasive  as  alnunt  any  otlier  avldaiioe 
In  tbe  case. 

We  are  of  the  (pinion  that  the  judgment 
of  the  trial  court  must  be  modified  as  atated. 
It  Is  BO  ordered. 

H0LC90HB,  HOUMT,  UIXOHBLL^  and 
MAIN,  JJx  eoncor. 


8TATE  V.  HENNESSY.   (No.  15925.) 

(Stqmme  Gourt  of  Washinston.  Jan.  '26, 
1S21.) 

1.  lirflotaiaDt  Mtf  lafSfMatloB  ^I29<I9)-- 
Several  ways  of  MnmlttlRi  offeate  may  be 
charted  la  laferiutioa. 

Where  a  lAigle  olfense  may  be  oommitted 
in  different  ways,  or  by  diffftreat  means,  ft  may 
be  charged  in  u  information  to  have  beoi 
committed  by  more  than  one  of  tbe  ways  or 
means;  but,  if  the  statute  defining  the  crime 
charges  separate  and  distinct  offenses  ariadng 
out  of  disconnected  traoBactions,  an  informa- 
tion which  charges  more  than  one  of  the  offens- 
es would  be  dupUcitons. 

2.  ladlotnest  and  tafsmatioa  «s»l25(20)— 
Crialaal  syadloalUn  Infornatlon  held  to 
•karf*  a  slngla  offense  oemmlttsd  la  differ- 
aat  ways. 

An  information  charging  criminal  syndical- 
ism under  Hubaections  2  and  8,  of  the  criminal 
aynfficslism  stattate,  prohibiting  respectively  tbe 
printing,  pnbliahing,  editing,  etc.,  of  seditioua 
matter,  etc,  and  the  orpmizing  and  helping  to 
organise  assemblies  of  persons  to  teach  sedi- 
tion, etc.,  was  not  duplieitous,  sudi  sections 
of  the  statute  defining  a  dngle  offense  which 
could  be  committed  in  different  ways,  and  such 
waya  and  means  not  being  repognant  to  each 
other. 


3.  iBsurreetloa  lafornttkaa  for  orlmtaal 
syndloaiism  helil  not  ladeflalte  and  nnoertaia. 

An  information  nnder  Bubsectiona  2  and  S 
of  the  Criminal  Syndicalism  Statute  'Aeld  not 
bad  for  indefiniteness  and  uncertainty.  In  view 
of  Bem.  &  BaL  Code,  |  2065. 

4.  lasnrrsetlsB  «s»2— State  Laglslatnra  nay 
eaaot  statste  to  praveat  tasohtni  at  sadltlea, 

eto. 

The  fact  that  treason  is  defined,in  the  feder- 
al Constitution  does  not  deprive  the  state  Iies- 
islature  of  the  power  to  enact  a  statnte  Intend- 
ed to  prevent  the  teaching  of  crime,  sedition, 
violence,  or  intimidation,  as  a  means  of  over- 
coming or  deetroying  the  present  social  order, 
the  state  being  one  of  the  component  parts  of 
the  federal  government  and  having  a  right  to 
pass  laws  for  the  pnrpoas  of  aifing  or  anist* 
Ing  the  national  government,  and  hence  the 
criminal  syndicalism  ststate  does  not  vicdate 
Const  U.  8.  art  3,  1  S,  definmg  treason. 

5.  ConstitDttonal  law  «s>9a--Crlnilnal  syndi- 
calism statute  does  sot  abridge  frseitom  ef 
speeeh. 

Tbe  criminal  syndicalism  statute  is  not  un- 
constttnttonal  as  ^iridging  freedom  of  m>eeeh. 

6.  Caastitaasaat  law  «3b8I— Legislatura  may 
IMSt  iMdfal  polios  rsfalatlORS. 

The  state  Legislatare  may  pass  all  needful 
police  regulations,  and  so  long  as  audi  regi^- 
tions  bear  with  equal  weight  upon  all  in  like 
situatioo,  or  of  the  same  class,  they  win  be 

upheld  by  the  courts. 

7.  Constitutional  law  ^208(1)— Syndioallsm 
statsta  not  oiass  leflslatlon. 

The  criminal  syndicalism  statute  Is  not  in- 
valid as  class  legialstion. 

8.  Criminal  law  «s»l2I3— Syndicalism  statnte 
does  not  provide  orssl  and  ■nusnal  punish- 
ments. 

The  criminal  syndicalism  statute,  by  not 
prescribing  punishment,  does  not  violate  the 
constltntioiial  provision  against  cruel  and  un- 
usual, punishments,  in  view  of  Rem.  Code  1915, 
S  226S  limiting  the  term  of  impriaonment  to  10 
yeara  where  no  punishment  is  specifically  pre- 
scribed. 

9.  Crimfaal  law  «B»l3-8ysdiealisni  statuts  Hit 
veM  fsr  laMsltsnsss. 

The  erfaninal  ^ndieaHsm  statnte  is  not 
v(dd  for  IndMnlteness. 

10.  Statutss  4=s»lO»— TitlB  nesd  only  Isdioat* 
that  set  may  oover  particular  asbjeot. 

Tbe  title  of  an  act  is  sufficient  If  it  is 
enough  to  indicate  to  a  person  making  inquiry 
that  the  act  may  cover  a  particular  subject,  it 
not  being  necessary  that  Ute  title  be  an  index 
to  the  body  <rf  tiie  act. 

11.  Statntes  ^109— Title  anst  bs  dearly  In- 
sufllolaHt  ta  InvalMats. 

No  act  win  be  held  unconstitutional  on  the 
ground  that  the  title  is  not  sufficient  unless  it 
clearly  appears  that  such  title  does  not  meet 
the  constitutional  requirement. 


m  iTiir  iihsf  II  mi  inmiii  sni  irmr  nTnuitnin  in »"  r-j  "  "  "T-tii  t-  it  rniim 
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12.  CoutltaflOBal  law  «=>83(l) —Syndleallua 
Btatnta  rioM  Mrt  lifrtigi  upoi  partoaal  lib- 
u-Hm. 

SubdiviBion  3  of  the  Orimlnal  SyndiealiBxa 
Statute  fi  not  onconstitutional  as  infrlngiDg 
upon  the  personal  liberties  of  the  citlxen,  in 
that  it  makes  it  unlawful  for  any  one  to  be- 
come a  member  of  any  group  of  persous  form- 
ed to  advocate,  etc,  the  tiUuxs  prohibited  by 
the  act 

13.  Insurreottoa  «sb2  — Parson  iolaing  arganl- 
zatlon  advaeatiog  aadltlon  gnilty  reoardless 

ef  intsnt 

One  who  Toluntarily  became  a  member  of 
a  group  of  persons  prohibited  bj  the  Criminal 
Syndicalism  Statute  became  guilty  of  the  of- 
fense under  subdivision  S,  whether  he  intended 
to  violate  the  Isw  or  not 

14.  Criminal  law  «s>2l— Whether  Intent  Is  es- 
ssntlal  element  of  orina  depends  on  Intent 
of  Lsglslature. 

Whether  intent  or  guilty  knowledge  is  an 
essential  element  of  a  statutory  crime  depends 
upon  the  intent  of  the  Legislature. 

15.  Criminal  law  ^108(1)  —  Person  jolnlna 
groap  prohibited  by  syndicalism  statuts  In 
one  oonnty  may  be  prosecuted  In  another 
county. 

The  Criminal  Syndicalism  Act  makes  it  a 
crime  to  '^e  a  member  of  any  group  of  per- 
nons  formed  to  adTocate  sedition,  etc.,  and  the 
mere  ftict  that  one  joined  such  a  group  or  or- 
ganisation in  one  couu^  did  not  prevent  his 
prosecution  in  another  county  under  Const,  art. 
li  i  22,  providing  that  accused  shall  have  the 
right  to  be  tried  in  the  county  in  which  the  of- 
fense is  alleged  to  have  been  committed. 

16.  Criminal  law  «=»I030(2)  —  Objection  that 
constitutional  rights  were  Invaded  by  obtain- 
ing evidence  onlawfuliy  too  late  after  begin- 
ning of  action. 

A  complaint  that  accused's  rights  under 
Const  art.  1,  §S  7  and  9,  and  Const.  U.  S.  arts. 
4  and  6  of  the  amendments,  were  invaded  when 
certain  evidence  was  obtained,  cannot  be  con- 
sidered ou  appeal,  where  the  question  was  not 
raised  until  after  the  trial  of  the  action  bad 
began. 

17.  States  «3>4— Fonrth  and  flfth  amendnento 
to  federal  Constitution  not  restrlottons  oa 
•tatn. 

Articles  4  and  5  of  the  amendmenta  to  the 
federal  Constitution  contain  no  restrictions  on 
the  power  of  the  state,  and  are  not  applicable 
in  a  criminal  prosecution  under  a  state  stat- 
ute, where  it  is  claimed  that  exhibits  intro- 
duced in  evidence  were  not  lawfully  obtained. 

EQ  Bana 

Appeal  from  Superior  Court,  Olarke  Coun- 
ty;  R.  H.  Back,  Judge. 

Mike  Hennessy  was  convicted  of  criminal 
Byndicallsm,  and  he  appeals.  Affirmed. 

George  F.  Yanderveer  and  Balsb  8.  Fierce, 
both  of  Seattle,  for  appellant. 

Ldhdaay  I*  Tbompaon,  ot  Olympia,  amicus 
curlee. 

W.  B.  Tatea,  of  VancouTer,  tor  the  State. 


UAIN,  J.  The  d^aulant  wu  charged  by 
an  amended  InformatloD  wi13t  what  is  g«ier- 
ally  called  "criminal  syndicalism,"  thou^Ai  It 
Is  not  80  named  in  the  statute  defining  the 
crlma  A  demurrer  to  Uie  Information  was 
OTOTOled,  the  trial  resalted  In  a  Terdlet  of 
gnllty,  and  the  defendant  appeals. 

The  charts  part  of  the  InformatUm  Is 
as  follows: 

"That  he,  the  said  Mike  Hennessy,  'On  or 
about  the  15th  day  of  November,  1919,  in  the 
county  of  Clarke  and  state  of  Washington,' 
then  and  there  being,  did  then  and  there  will- 
fully, unlawfully  and  feloniously  orsanlse,  help 
to*  organize,  give  aid  to,  and  valuntarfly  an- 
semble  with  or  be  a  member  of  "Th%  Indastdal 
Workers  of  the  World,"  in  a  voluntary  assem- 
bly and  group  of  persons  formed  to  unlawfully, 
feloniously,  and  anarchistically  advocate,  advise, 
and  teach  crime,  sedition,  violence,  intimidation 
and  injury  as  a  means  of  effecting  industrial. 
ecottomi<^  Bodal  and  political  change,*  and  tiie 
sold  defendant,  Mike  Hennessey  did  then  and 
there  print,  publish,  drcolate,  distribute, 
and  display  books,  pamphlets,  handbills,  docu-r 
ments  aad  other  written  and  printed  matter, 
advising,  sdvocating,  teaching  and  Justifying 
crime,  sedition,  violence,  intimidation  and  in- 
jury as  a  means  and  way  of  eftecting  industrial, 
economic,  social  and  political  change,  contrary 
to  the  statutes  in  such  cases  made  and  provid- 
ed and  against  the  peace  and  dignity  of  the 
state  of  Washington." 

Tho  statute  (Laws  1919.  p.  518)  upon  whldi 
the  information  Is  based  Is  as  folloira: 

"Section  1.  Whoevdr  shall 

"(1)  Advocate,  advise,  teach  or  JnsUfy  crime, 
sedition,  violence,  intimidation  or  injury  as  a 
means  or  way  of  effecting  or  resisting  any  in- 
dustrial, economic,  social  or  political  change,  or 

"(2)  Print,  publish,  edit  issue  or  knowingly 
sell,  circulate,  distribute  or  display  any  boolc, 
pamphlet  paper,  handbill,  document,  or  written 
or  printed  matter  of  any  form,  advocating,  ad- 
viniug  teaching  or  justifying  crime,  seditioii, 
violence,  intimidation  or  injury  as  a  means  or 
way  of  effecting  or  resisting  any  industxial* 
eronomie,  social  or  political  change,  or 

"(3)  Organize  or  help  to  organize,  give  aid 
to,  be  a  member  of  or  voluntariiy  assemUe  with 
ary  group  of  persons  formed  to  advocate,  ad- 
vise or  teach  crime,  sedition,  violence,  intimi- 
dation or  injury  as  a  means  or  way  of  effect- 
ing or  resisting  any  industrial,  economic,  social 
or  political  change. 

'-Shall  be  gailty  of  a  felony." 

CfHoparlng  the  informatton  with  the  stat- 
ute, It  will  be  seen  that  the  charge  is  sub- 
stantlally  in  the  language  of  subdlrlaloos  2 
and  3  of  the  statute.  The  statute  makes  It  a 
felony  for  a  person  to  do  any  of  the  things 
si)edfled  therein  ''as  a  means  or  way  of 
affecting  or  resisting  any  industrial,  econom- 
ic, social  or  political  change."  The  crime  de< 
fined  in  the  act,  speaking  generally.  Is  one 
against  the  present  social  order  and  may  be 
committed  In  any  of  tbe  v^ays  therein  set 
out  It  Is  first  contended  that  die  lnfonn»- 
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tiou  iru  dnpUdtoiu  In  Uut  It  duxvefl  more 
thmn  <me  crime  and  that  tor  this  nuKm  fto 
denraira  thereto  shonia  bave  ben  sostaliied. 
The  Information  does  charge  the  appellant 
■with  h^pliu;  to  otsanlze,  Toluntailly  assnu- 
hling  vitb.  dTlng  aid  to,  and  h^ng  a  meDd>er 
of  the  Industrial  Workers  ot  the  World,  and 
that  he  did  iwlnt,  pabUdi,  drcnlate,  and  dle- 
trlbnte  o»tain  bo<As,  pamphlets,  etc 

[1,1]  It  Is  the  general  role  that,  wh«ro  a 
single  offense  may  be  committed  In  different 
ways  of  dlflerent  means,  It  may  be  duug- 
ed  In  the  Information  to  hare  been  committed 
by  more  tban  (me  of  the  ways  or  means. 
State  Pettit,  74  Wash.  SIO^  m  Pac.  1014; 
State  ▼.  Oaid,  88  Wash.  2BB,  1S2  Pa&  1029; 
State  T.  Wlngard.  92  Wash.  219^  1B8  Pac  72S; 
State  Klehi,  94  Wash.  212,  162  Fa&  B2: 
State  T.  Brummett,  98  Wash.  182,  167  Pac. 
12a  On  the  other  hand,  it  the  statute  de- 
fining the  crime  diarges  separate  and  distinct 
offenses  arising  out  ot  disoonnected  transac- 
tions, an  Information  which  charges  more 
than  one  of  the  (rfEenses  would  be  di^Ucltous. 
State  V.  Dodd,  84  Wash.  436, 147  Pac  9;  Se- 
attle T.  HoUtt,  99  Wash.  210,  169  Paa  818. 
Willie  the  general  rule  Is  plain  enon^  it  la 
not  always  easy  to  determine  whether  tbe 
information  based  upon  a  particular  statute 
and  b)  substantially  the  lauguage  thereof 
charges  separate  and  distinct  oftenaes  or 
wbethw  It  charges  one  oltatae  and  sets  out 
tbe  rarious  ways  or  means  by  which  that 
oflnise  may  be  cmnmitted.  Hhe  ^pellant  In 
this  case  contends  that  the  taifonnatloD  charg- 
es separate  and  disUnct  ottensea.  If  this  be 
true,  them  the  statute  nprai  which  it  is  based 
defines,  not  one  offense  and  sp^dfles  the  ways 
In  whldk  It  may  be  coDomttted,  but  defines  a 
number  of  separate  and  distinct  offenses. 

Tbe  chief  reliance  of  tlie  a^iellant  is  upon 
the  Dodd  and  Molln  Cases,  just  cited.  In  the 
Dodd  Case  the  defendant  was  charged  under 
a  statute  whldi  made  It  an  offense  to  place 
a  female  In  charge  of  another  person  for  an 
immoral  purpose  or,  being  the  husband  of  a 
woman,  conniving  and  consrating  to  her  lead- 
ing  a  life  of  prostitution,  or  soliciting  pe^ 
sons  to  go  to  a  bouse  of  prostitution  for  an 
immoral  purpose.  It  was  there  held  that  the 
information  was  dupUdtous  because  tbe  act 
of  the  husband  In  placing  his  wife  In  cus- 
tody of  another  person  for  an  Immoral  pur^ 
pose  and  with  intent  that  she  shall  lead  a 
life  of  prostitution  had  no  readily  percetved 
connecti<m  with  the  act  of  soliciting  persona 
to  go  to  a  bouse  ot  i»ostltatlon  for  an  Im- 
moral purpose.  In  the  Molln  Oase  the  de- 
fendant was  charged  with  rlolatlng  the  gen- 
eral liquor  ordinance  of  the  dty  ot  Seattle 
and  It  was  claimed  that  tbe  complaint  was 
bad  for  duplicity.  The  defaidant  there  was 
rharged  with  manufacturing  liquor,  selling, 
bartering,  and  disposing  of  llquOT,  buying,  re- 
c^Tlng,  and  giving'  Uqnor  tor  an  unlawful 
purpose  baying  Uqnor  contrary  to  law  and 
baring  a  pnrtUUted  amount  at  Uquor  In  bis 


poaaessUm.  It  was  tbera  held  ttiat  fbe  com- 
plalttt  duuged  at  least  fire  sevsrate  and  dis- 
tinct itfCenses  arliMng  out  of  disconnected 
transactions  based  iqwn  wholly  dlfferoit  pro- 
visions of  the  ordinance.  It  Is  easy  to  see 
that  the  ordinance  which  defines  manufac- 
turing liquor,  buying  liquor  contrary  to  tiie 
law,  and  so  tbrth,  charges  separate  and  dis- 
tinct offmues.  There  was  no  major  crime 
which  could  be  committed  In  each  of  the 
spedded  ways  as  defined  in  the  ordinance  un- 
der contfdaratlmi  in  that  case.  The  test  ap- 
plied by  fliese  two  cases  to  determine  wbeth- 
er  tile  act  diarges  and  the  statute  defines 
more  than  one  crime,  or  vrtiether  it  defines 
a  single  crime  which  nttiy  be  CMnmKted  In  a 
number  of  different  ways,  Is  whether  there 
is  a  readily  percdved  connection  betwem  the 
things  diarged.  If  there  is  no  reastmable 
«mnectlon  one  with  tbe  other  and  they  are 
disconnected  transactions,  the  informatlim  is 
duplldtous.  Applying  this  test  to  tbe  present 
case,  it  appears,  as  already  indicated,  that 
the  crime  defined  by  the  statute  and  ot  which 
the  appellant  is  charged  was  that  of  *'cfflect- 
ing  or  resisting  any  Industrial  economic 
social  or  political  change"  In  any  ot  tbe  ways 
spedfled  in  the  act.  It  was  not  made  criminal 
to  do  the  things  there  mentioned  for  any  oth- 
er purpose.  It  would  serai  that  there  Is  a  di- 
rect and  Immediate  ccmnectlon  between  or- 
ganizing, helping  to  organise,  giving  aid  to 
and  so  forth,  and  voluntarily  assembling 
which  has  a  definite  object  to  accomplUh  and 
the  printing,  publishing,  circulating,  and  so 
forth,  of  books,  pamphlets,  and  other  printed 
matter  having  for  its  object  the  same  pur- 
pose. One  Is  the  organizing,  the  other  the 
propaganda  put  forth  and  the  result  to  be 
accomplished  is  the  same,  each  baring  the 
common  object  as  deflned  by  the  statute  of 
effecting  or  resisting  any  Industrial,  econom- 
ic, social,  or  political  change,  ^e  informa- 
tion upon  which  the  appellant  was  tried  In 
this  case  does  not  fall  within  the  rule  of  the 
Dodd  and  Molln  Cases,  but  comes  within  the 
general  rule  above  stated,  where  a  single  of- 
fense may  be  rammltted  In  different  ways 
it  may  be  diarged  in  the  Information  to  be 
omimltted  in  more  than  oae  of  the  wi^s. 
Then  is  anotba  reason  why  the  trial  court 
was  correct  In  oremillng  the  donurrer,  and 
that  is  that  the  ways  and  means  specified 
in  the  statute  by  whIcSi  the  crime  may  be 
committed  are  not  repliant  to  each  other. 
State  v.  Pettit,  74  Wash.  510,  133  Pac.  1014  ; 
State  V.  Wlngard,  supra.  In  the  Wlngard 
Case  it  was  said: 

"But  tbia  court  has  held,  and  the  general  rule 
is,  that  where  a  single  offense  may  be  com- 
mitted in  different  ways  or  by  different  means, 
it  may  be  charged  in  the  information  to  have 
been  committed  by  more  tban  one  of  the  ways 
or  means,  provided  the  ways  or  means  charged 
be  not  repugnant  to  each  other"— citing  tbe 
Pettit  and  tbe  Oaul  Cases, 
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In  the  Kldn  Oue  It  was  said: 

"In  other  vords,  Ute  defining  statute  eDnmer* 
atea  dUdimetirelj  a  aeriaa  o(  acta,  «tth»  of 
which  nparately,  or  all  together,  bo  far  u 
ther  are  aot  in  their  nature  inconsietent,  may 
constttnte  the  single  offense  of  larceny.  In 
aac4i  a  case  it  is  thoroughly  settled  that  the 
information  may  charge  in  a  single  count  the 
commission  of  the  offense  in  any,  or,  by  con- 
junctive  allegation,  in  all  of  tiie  enumerated  and 
not  inconsistent  ways." 

Other  eaaea  from  thia  court  might  be  cited 
and  reviewed,  bat'a  detailed  consideration  of 
how  tbe  court  baa  held  In  each  apedflc  case 
would  greatly  extend  this  opinion  and  would 
add  nothliv  to  the  general  n]l&  Datih  case 
must  depend  to  a  considerable  extent  upon 
the  statute  presented  for  construction,  and 
whether  the  information  drawn  thereon  la 
duplldtons  may  be  detennlned  hy  the  teats 
above  Indicated. 

The  information  was  not  di^licitouB  and 
the  demurrer  thereto  was  properly  over- 
ruled. 

E3]  Tlie  second  point  Is  that  the  informa- 
tion  la  Indefinite  and  uncertain  and  therefore 
did  not  sufflcWtly  adTlse  the  appellant  as 
to  the  fdiarge  which  he  was  required  to  meet. 
The  statute  (Hon.  A  Bal.  Oode,  I  20ffiS)  pro- 
vides that  an  Information  to  be  suffideut 
must  distinctly -set  forth  in  ordinary  and  con< 
else  language,  without  repetition  and  In  sucb- 
a  mann»  as  wtU  oiable  a  person  of  common 
understanding  to  know  what  la  intended  to 
be  (diarged.  The  holding  In  State  v.  liowery, 
104  Wash.  620, 177  Pac.  366.  ia  controllhig  on 
this  point  There  the  defendant  was  charged 
la  the  substantial  language  of  the  statute 
with  the  crime  of  criminal  anarchy.  The 
statute  in  some  respects  is  similar  to  the  stat- 
ute here  under  consideration.*  There  the  In- 
foimation  alleged  the  time  and  place  of  the 
alleged  crimes  the  connection  of  the  defendant 
with  the  Industrial  Workers  of  the  World, 
and  the  purpose  of  that  organization.  It  was 
there  said: 

"The  information,  snrely,  is  sufficient  to  no- 
tify the  defendant  or  the  change  which  he  is 
caUed  upon  to  defend  against;  it  epedfles  the 
time,  the  place,  and  the  means  by  which  the 
crime  is  alleged  to  Have  Deen  committed,  and 
it  so  charges  it  that  a  person  ox  common  under- 
standing cannot  mistake  its  meaning.  Had  tbe 
defendant  not  been  satisfied  that  the  facts  had 
been  plead  with  aufficient  elaboration  to  fully 
apprise  him  of  tbe  charge,  he  could  have  de- 
manded that  this  enlightenment  be  famished 
him  by  means  of  a  Mil  of  particulars,  but  he 
did  not  seek  that  source  of  information,  being 
content  to  demur  to  the  information,  which 
charges  the  crime  snbstantiany  in  the  language 
of  the  statute,  and  states  the  acts  which  con- 
fltitnte  the  oSense  in  ordinary  and  eondse  lan- 
guage." 

The  Informatttu  In  question  alleges  the 
time  and  plac^  the  connection  of  the  defend- 
ant with  fbe  Industrial  Workera  of  the 
Wcffld.  and  the  purpose  of  that  organtaatlni. 


Aa  pointed  oat  in  the  Loway  Case,  no  bill  of 
particulars  waa  demanded  there  and  none 
was  demanded  is  this  case.  The  Information 
waa  not  bad  for  indeflnltanesa  and  uncer- 
tainty. 

[4. 1]  The  third  jnOat  Is  that  ttw  ayndlcal- 
ian  statute  amounts  to  an  attempt  to  puniidi 
constructive  treason  and  la  unoonstltutloBal. 
The  argument  in  the  appellant* a  brief  on  this 
queatlon  takes  a  wide  range*  during  the 
course  of  which  the  provision  of  the  federal 
Conatltntlon  wbl<di  provides  that  no  law  shall 
be  made  abridging  the  freedcm  of  QteeiA  ia 
Quoted.  Also  the  provision  of  the  same  Ooa.- 
stitutiou  (Const  U.  S.  Amend.  14, 1 1)  which 
provides  that  no  law  shall  be  paaaed  whlcb 
abrl^iea  the  prlvll^^es  and  immunities  of  the 
dtteens  of  the  United  States,  and  section  8  oC 
article  3.  whldi  Is: 

"Treason  against  the  United  States,  shall 
consist  only  In  levying  war  i^ninst  them,  or 
in  adhering  to  their  enemies,  giving  them  aid 
and  comfort** 

Section  6  of  article  1  of  ttiB  Oonatltutlfni 

of  this  state  provides: 

"Every  person  may  freely  speak,  write,  and 
publish  on  all  subjects,  being  reaponsiUe  for 
the  abuse  of  that  right" 

In  State  v.  Pox,  71  Wash.  186,  127  Pac 
1111,  the  defendant  was  convicted  nnder  the 
statute  which  provided  that  every  person  who 
prints,  publishes,  or  circulates  any  written  or 
printed  matter  advocating  or  encouraging  a 
breach  of  the  peace  or  violence  which  would 
tend  to  encourage  less  respect  for  law  should 
be  guilty  of  misdemeanor.  The  law  was  sus- 
tained, and  in  the  course  of  the  opinion  It 
was  said: 

"While  the  Constitutions  of  tbe  United  States 
and  of  this  state  guarantee  the  right  to  freely 
epeak,  write  and  publish  upon  all  subjects,  it 
is  no^  meant  thereby  that  persons  may  with  im- 
punity advocate  disregara  of  law;  or,  as  said 
in  People  v.  Most.  171  N,  X.  423,  64  N.  B.  175, 
58  L.  R.  A.  &09:  'WhUe  the  nght  to  publish 
is  thus  sanctioned  and  secured,  the  abuse  of 
that  right  is  excepted  from  the  protection  of 
the  CoDBtitutioD,  and  authority  to  provide  for 
and  punish  such  abuse  is  left  to  the  Legisla- 
ture. The  punishment  of  those  who  publish 
articles  which  tend  to  corrupt  morals,  induce 
crime  or  destroy  organised  society,  is  essen- 
tial to  the  security  of  freedom  and  the  stability 
of  the  state.' " 

That  case  was  taken  to  the  United  States 
Supreme  Court  and  the  holding  of  this  court 
was  affirmed.  Fox  v.  State  of  Washington, 
286  U.  S.  273. 36  Sup.  Ot  383.  tSOUm.  673.  In 
State  V.  MoUen,  140  Minn.  112, 167  N.  W.  346, 
1  A.  I4.  R.  831,  the  court  sustained  an  act 
similar  to  the  one  hrae  in  question.  The  fact 
that  treason  is  defined  In  the  federal  Oon- 
sUtutlon  does  not  deprive  the  state  Legla* 
lature  of  the  power  to  enact  the  statute  whifdi 
iM  intended  to  prevent  the  teaching  q£  crlm^ 
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■edltUa,  Tl6Ieiice,  or  Intiinldatlon  as  a  means 
of  orercomlng  or  destroytng  tlie  present  so- 
cial arier.  In  Dz  parte  BoUman,  8  17.  8. 
(4  Crandi )  76, 2  BO.  B64,  during  the  course 
of  tbe  (H>liiloii  It  was  said: 

"Crimes  so  atrocious  as  those  which  have  for 
their  object  the  Bubversion  by  Tlolence  of 
those  laws  and  those  institations  which  have 
been  ordained  in  order  to  sccnre  the  peace  and 
happiness  of  Bociet?,  are  not  to  escape  panish- 
ment  becanse  they  hare,  not  ripened  into  trea- 
son. IHiO  wisdom  of  the  Ijeg^atare  is  com- 
petent to  provide  for  the  case;  and  the  fram- 
era  of  onr  Constitution,  who  not  only  defined 
and  limited  the  crime,  but  witn  jealous  circum- 
spection attempted  to  protect  their  limitation 
proriding  that  no  person  should  be  convicted 
of  1^  unless  on  the  testimony  of  two  witaesses 
to  the  same  overt  act,  or  on  confession  in  open 
court,  mast  have  conceived  it  more  safe  that 
pnnishment  in  such  cases  should  be  ordained 
by  general  laws,  formed  up<ni  deliberation,  un- 
der the  Influence  of  no  resentments,  and  witb- 
oat  knowing  on  whom  tbev  were  to  operate, 
than  that  It  should  be  inflicted  nnder  the  influ- 
ence of  those  passions  which  the  occasion  sel* 
do  in  fails  to  excite,  and  whiidi  a  flexible  defini- 
tion of  the  crime,  or  a  constmction  which  would 
render  it  flexible,  might  bring  into  operation. 
It  ia  therefore  more  safe  as  well  as  more  con- 
sonant to  the  principles  of  \Oiir  Constitution, 
that  the  crime  of  treason  should  not  be  extend- 
ed by  construction  to  doubtful  cases;  and 
that  crimes  not  clearly  within  the  constltntlonal 
ddDnitlon,  diould  receive  such  punishment  as 
the  lei^alature  in  its  wisdom  may  provide.** 

While  the  federal  govemmoit  undonbted- 
ly  has  ample  power  to  protect  its  sovereignty, 
it  does  not  neceesarily  follow  fnnn  this  that 
the  Legislature  at  a  state  may  not  pass  laws 
for  the  purpose  of  aiding  or  asslstiug  the 
national  government.  The  state  Is  one  of 
the  component  parts  of  the  federal  govem- 
ment  and  what  affects  the  latter  affects  the 
former.  State  ex  rel.  Hart  et  al.  T.  Clausen, 
State  Andltor,  194  Pac.  793. 

[I,  7]  The  fourth  point  ia  that  the  statute 
is  class  legislation.  The  argument  here  seems 
to  be  based  on  the  assumption  that  it  was 
'Intended  to  restrict  the  discnseion  of  eco- 
nfMnlc  and  Industrial  questions  among  labor 
organisations."  There  Is  nothing,  however, 
on  the  face  of  the  act  to  justify  this  assump- 
tion, and  the  court  in  consid^lng  the  questi<W 
Is  governed  by  its  terms.  The  Legislature  has 
power  to  pass  all  needful  police  regulations, 
and  BO  long  as  anch  r^lati(«is  bear  with 
equal  wel^t  upon  all  in  like  sitoatlon  or  of 
the  same  class,  th^  are  upheld  by  the  courts. 
State  T.  Fraternal  Knights  &  Ladles,  8S 
Wash.  338,  77  Pac.  BOO;  State  t.  Nichols,  28 
Wash.  628,  69  Pa&  872;  State  t.  NIcolts, 
61  Wash.  142,  112  Pac.  269,  Ann.  Cas.  1912B, 
1088.  The  act  is  general  In  Its  terms  and 
provides  that  "whoever"  shall  do  the 
things  there  prohibited  shall  be  guilty  of  a 
felony.  Under  this  langu^;e  any  one,  no 
matter  what  bis  bnabien  association  or  pro- 
fessional calling  might  be,  who  did  the 


fliings  prohibited  by  fhe  act,  would  be  sab-' 
ject  to  its  provisions. 

[I]  TbQ  fifth  point  Is  that  the  statute  vio- 
lates tile  constitutional  prohibition  against 
cnuH  and  unusual  punishments.  It  will  be 
obswved  that  the  act  makes  the  doing  (tf 
the  prohibited  things  a  felony  but  does  not 
fix  a  penalty.  No  poialty  being  fixed  In  the 
act,  the  punishment  woold  be  tliat  prescribed 
for  a  felony  but  not  fixed  by  the  statute  de> 
fining  the  crim&  Remington's  Code,  i  226S, 
provides  that  every  i>er8on  convicted  of  a 
felony  for  wtddi  no  punishment  is  specifical- 
ly prescribed  bj  any  statutory  provision  in 
force  at  .the  time  of  the  conviction  'Uiall  be 
punished  by  Imprisonmoit  in  Uie  state  pen- 
itentlaty  for  not  more  than  ten  years,  or  by 
a  fine  c€  not  more  than  five  tiiousand  dol- 
lars, or  by  both."  Under  tills  statute  the 
trial  raurt  had  the  power  to  fix  the  term 
of  Impriscmmoit  for  any  period  not  exceeding 
10  years  or  tor  any  stun  as  a  fine  not  exceed- 
ing $6,000  or  by  both  sndi  Imprisonment  and 
fln&  There  is  no  merit  In  the  contention 
that  ttie  statute  violates  the  constitutional 
provision  against  cruel  and  unusual  pun- 
ishments. State  T.  FeUen,  70  Wash.  66.  120 
Pac.  7S,  41  U  B.  A.  (N.  S.)  416,  Ann.  Oas. 
1914B.  S12. 

[I]  The  sixth  point  is  that  the  statute  is 
void  for  indeflnlteness.  In  State  v.  Fox,  71 
Wash.  185,  127  Fac.  1111,  supra,  the  same 
objection  was  made  to  the  statate  there 
being  construed.  In  answering  the  objec* 
ttonlt  was  said: 

"The  appellant  also  argnes,  and  cites  nu- 
merous cases  to  the  effect,  that  a  statute  cre- 
ating an  ofEense  must  be  certain,  and  that, 
where  the  law  is  uncertain,  there  is  no  law. 
This  Is  no  doubt  the  rule.  We  are  satisfied 
it  has  no  application  to  the  statute  under  con- 
sideration. The  statute  provides:  'Every  per- 
son who  shall  willfully  •  •  *  edit  •  •  • 
any  •  •  ♦  paper  *  •  •  or  printed  mat- 
ter •  advocating  ♦  •  •  the  commis- 
sion of  any  crime  *  *  *  or  which  shall  tend 
to  encourage  disrespect  for  law  *  *  *  shall 
be  guilty  of  a  gross  misdemeanor.*  It  is  ar- 
gued that  the  phrase  *or  which  shall  tend  to 
encourage  disrespect  for  law'  ia  entirely  un- 
certain. Bat  it  hss  been  held  that  a  criminal 
statute  is  not  void  tor  uncertainty  because  it 
denounces  aets  which  tmd,'  or  are  'reason- 
ably calculated,*  to  bring  about  prohibited  re- 
sults. Waters-Pierce  OH  Co.  t.  Texas,  212 
U.  a  86." 

In  State  t.  Brovrn,  108  Wash.  205,  182 
Pac  044,  one  of  the  questions  was  whether 
the  statute  which  made  it  a  misdemeanor  for 
any  person  to  drive  or  propel  a  vehicle  upm 
any  public  street  or  highway  which  with 
or  without  its  load  should  be  of  such  weight 
as  to  destroy  ot  permanently  Injure  such 
street  or  hl^iway  was  Told  for  Ind^ultoess. 
It  was  there  said: 

"The  objection  to  the  statute  is  that  It  does 
not  dtfnltely  and  dearly  define  the  offense 


Digitized  by  Google 


216 


U6  pAomo 


B19F0BTX1B 


Intended  to  be  danonneed  hy  it  It  in  argued 
that  a  atatate  to  be  free  from  tbe  objection  of 
fndefiniteness  and  uncertainty  must  be  so  far 
specific  that  a  person  may  know  in  advance 
whether  his  act  will  or  will  not  be  a  viola- 
tion of  the  statute,'  and  that  this  statute  is 
not  thns  apeciSc,  since  the  operator  tbe  ve- 
hicle cannot  know  until  he  actually  makes  the 
trial  whether  tbe  load  will  or  will  not  per- 
manently injure  the  highwa?.  In  other  words, 
the  oontenti<m  is  that  a  statnte,  to  be  free 
from  the  objection,  that  it  la  indefinite  and 
uncertain,  must  specifically  point  out  the  acts 
which  constitute  the  cnme,  not  merely  prohib- 
it results  produced  by  acta.  |^ut  such  is  not 
tbe  rule.  The  legislation  In  creating  an  offense 
may  define  it  by  a  particular  description  <d 
the  acta  constltutiBg  it,  or  it  may  define  it 
as  an  act  which  produces,  or  is  reasonably  cal- 
culated, to  produce,  a  eertaiii  defined  or  de- 
scribed result  Id  C  J.  67.  If  this  were  not 
so,  It  would  be  easy  to  find  many  statntea  now 
apon  the  books  which  are  open  to  the  objec- 
tion of  uncertainty,  but  which  have  hereto- 
fore never  been  suspected  of  that  fault  As 
illustrations;  the  statutea  making  it  an  offense 
to  willfully  disturb  any  religious  meeting  (Rem. 
Oode,  f  249&),  any  assembly  or  meeting  not 
uulawfnl  In  ita  character  (Id.,  |  2647),  or 
any  school  meeting  (Id.,  |  4697),  or  the  Lieg- 
islaturs,  or  either  house  thereof  (Id.,  1  2337), 
are  all  atatntes  which  do  not  spwify  the  par- 
ticular acta  which  will  constitute  the  disturb- 
ance; yet  no  case  can  be  found  where  they 
have  been  held  invalid  for  that  reason,  while 
there  are  many  which  have  allowed  convictions 
thereunder  to  stand.  Other  illustrations,  with- 
out specifically  enumerating  them,  can  be 
found  in  the  statutes  against  malicious  mis- 
chief, injury  to  public  QtilitieB,  injuries  to 
property,  the  statutes  defining  and  punishing 
vagrancy,  obstnicting  an  officer  in  the  discharge 
of  his  duty,  pnblishing  articles  tendli^  to  ex- 
cite crime,  or  a  breach  of  the  peace,  and  the 
like,  all  of  which  define  the  crime  hy  the  result 
it  produces  rather  than  by  the  qtediie  acts 
constituting  the  offense." 

The  act  now  before  us  is  no  more  indef- 
inite tlian  were  the  statutes  which  were  be- 
fore the  court  in  those  cases ;  to  hold  that 
the  syndicalism  act  la  void  for  ludcflniteneas 
would  require  a  modification  of  the  holding 
in  the  cases  Just  cited  and  especially  In  the 
Brown  Case.  The  act  la  not  void  for  In- 
deflnltencBs. 

[IB,  t1]  The  seventh  point  is  that  tbe  title 
of  the  statute  Is  insulflcient  because  it  does 
not  specifically  refer  to  doing  the  prohibited 
things  for  the  purpose  of  effecting  any  In- 
dustrial or  economic  change,  and  for  the 
further  reason  that  the  language  used  "is 
too  general  for  uny  purpose."  It  has  fre- 
quently been  held  by  this  court  that  it  is 
enough  It  the  title  of  an  act  is  snffidcnt  to 
Indicate  to  a  person  making  inquiry  that  the 
act  may  cover  a  particular  subject.  It  is 
not  necessary  that  the  title  be  an  index  to 
tile  body  of  the  act  In  State  v.  George,  S4 
Wash.  113,  146  Pac.  378,  it  .waa  claimed  that 
the  title  of  tbe  act  (Lawa  1908.  p.  880)  which 
waa  "An  act  relating  to  ckIdwb  and  punlsbr 


ments  and  tbe  ri^ta  ud  enstodr  «C  peraona 
accused  or  convicted  of  crimes  and  re- 
pealing cotain  acta,"  waa  not  auffictoat  It 
waa  held,  boverer,  that  the  language  na€d 
waa  broad  enough  to  oorer  the  subject-matter 
of  tbe  act  Uptm  the  authority  of  that  case 
and  others  tiiat  might  be  assenbled  ttie  title 
of  the  act  was  sufficient  It  has  become  the 
settled  doctrine  of  this  court  that  no  act 
will  be  held  unoonstitutifmal  on  tbe  ground 
that  the  title  is  not  snffldent  onleaa  It  Clear- 
ly appears  that  aoch  title  doea  not  meet  Om 
constltntlfflial  requirement 

[12]  The  d^th  p^t  la  that  snbdlTialon 
8  of  the  act  Infrlngea  upon  tbe  personal 
liberties  of  tbe  citizen  and  la  therefore  un- 
constitutlonaL  This  point  is  more  particular- 
ly directed  to  that  portl<m  <hC  aobdlTlalan  3 
wUcb  makea  It  unlawful  for  any  one  to  be- 
come a  memba  of  any  gronp  of  perwrna 
formed  to  advocate  and  so  forth,  tbe  things 
prohibited  by  the  act  In  support  of  hia 
cMitentlon  on  this  point  tbe  appellant  dtea 
a  line  of  cases  like  Ex  parte  Smith,  13S  Mo^ 
223,  86  &  W.  629,  88  L.  S.  A.  606,  68  Am.  St 
Repi  676,  which  holds  that  an  ordinance  for- 
bidding any  oae  to  asaodate  with  pemma 
bavli^  tlie  reputation  ct  being  thieves,  boi^ 
lars.  and  bo  forth  wlQi  tntoit  to  commit  an 
offense  Is  unconstitntlonal  and  that  It  in- 
vades the  rights  of  personal  liberty.  Without 
eitlier  approving  or  disapproving  the  rule  of 
the  cases  dted  It  seema  to  us  that  there  is  a 
distinction  between  than  and  the  present 
case.  An  widlnanoe  or  act  wbidk  makes  it  un- 
lawful to  associate  with  persona  having  tbe 
r^utatlon  of  being  thieves,  and  so  forth, 
is  dlflferent  from  an  act  which  makes  It  un- 
lawful for  any  one  to  organize  or  bdp  to 
organize  a  group  of  persons  to  advocate  and 
teach  crime,  and  so  forth,  for  the  purpose 
which  Is  specified  In  tbe  syndlcaliEm  act. 
If  It  were  In  tbe  legislative  province  as  we 
have  found  to  make  it  a  penal  offense  to  do 
the  prohU>ited  things  in  the  act  including 
the  organization  of  a  group  of  persons,  it 
would  seem  to  follow  that  it  were  likewise 
within  the  power  of  the  L^slature  to  make 
it  a  poial  offense  for  any  we  to  become  a 
member  of  such  group  of  persons  or  oi^Eani- 
zatlou.  The  Legislature,  in  defining  and 
providing  for  the  punishment  ot  crime,  is 
exercising  only  one  phase  of  the  broad  police 
power  of  the  state.  It  did  not  exceed  its 
power  whm  it  made  it  a  penal  offense  for 
any  one  to  become  a  member  of  a  group  of 
persMis  organised  fOr  tlie  puiposea  pndilbit- 
ed  by  the  statute. 

[13]  The  ninth  point  is  that  the  court  er- 
red In  not  submitting  to  the  Jury  the  ques- 
tion of  the  defendant's  knowledge  or  intent 
to  commit  tbe  crime  with  which  he  was 
charged.  The  court  was  requested  to  in- 
struct the  Jury  that  before  Lh^y  could  find 
the  appellant  guilty  it  was  necessary  tor 
them  to  find  that  he  had  knowledge  of  the 
unlawful  purposes  and  objects  of  the  or- 
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sanisatloii.  TbSa  request  wu  refused.  The 
4iiestl<ni,  therefore.  Is  presented  as  to  wheth- 
er under  the  statute  criminal  intent  is  a 
necessary  element  of  the  crime.  The  xenwal 
role  npcm  this  subject  as  stated  In  8  B.  a 
p.  62,  to  as  foUows: 

"The  maxim  actus  non  fadt  reum,  nisi  mens 
iit  tea,  does  not  always  apply  to  crimes  cre- 
ated by  statute,  and  therefore  if  a  criminal 
intent  is  not  an  essential  element  of  a  statutory 
crime,  it  is  not  necessary  to  prore  any  in- 
tent in  order  to  justify  a  conviction.  Whether 
a  criminal  intent  or  guilty  knowledge  is  a 
necessary  dement  of  a  statutory  offense  is  a 
matter  of  conBtmcttcni  to  be  detenmned  from 
the  language  of  the  statute,  in  view  of  ' its 
manifest  purpose  and  design.  There  are  many 
instances  In  recent  times  where  the  Legisla- 
tnre  in  the  exerdse  of  the  police  power  has  pro- 
hibited, under  penalty,  the  performance  of  a 
specific  act.  ^e  doing  of  the  inhibited  act 
constitntes  the  crime,  and  the  moral  turpitude 
or  puri^  of  the  motive  by  which  it  was  prompt- 
ed and  knowledge  or  iguorance  of  its  criminal 
character  are  immaterUd  drcumstancea  on  the 
question  ot  gdlu  The  only  fact  to  be  de- 
termined in  these  cases  is  whether  the  de- 
toidant  did  the  act.  In  the  interest  of  the 
pnUle  the  burden  is  placed  upon  the  actor  of 
ascertaining  at  his  peril  whether  his  deed  is 
within  the  prohibition  of  any  criminal  statate." 

In  EUU  T.  United  SUtea,  206  U.  S.  246, 
27  Sup.  Ct  600,  61  L.  Ed.  1047,  11  Ann.  OftS. 
589,  the  accused  had  been  convicted,  while  a 
contractor  ou  certain  public  work,  of  re- 
quiring or  permitting  certain  laborers  "to 
work  more  than  eight  hours  in  any  calendar 
Atiy  except  in  case  of  extraordinary  emer- 
gency." This  was  an  act  ot  Congress  and  one 
Tlolatlng  it  was  made  guilty  of  a  misde- 
meanor. Upon  the  trial  the  jury  were  in- 
structed that  If  the  accused  Intended  to  per- 
mit the  man  to  work  more  than  eight  hours 
on  a  calendar  day  named  he  intended  to 
\'lolate  the  statute.  The  effect  of  this  in- 
struction was  to  make  the  defendant  guilty  if 
be  Intended  to  do  tbe  thing  complained  of 
regardless  of  whether  he  intented  to  TlO> 
late  the  law.   It  was  there  said: 

"It  is  admitted  that  he  was  a  contractor 
witliin  the  meaning  of  the  act  and  that  tbe 
workmen  permitted  to  work  more  than  eight 
hours  a  day  were  employed  upon  Vablic 
works,*  and  it  is  not  detded  that  these  workmen 
were  'medhanica.*  The  jury  were  instructed, 
subject  to  exception,  tiiat  if  the  defendant  in- 
tended to  permit  the  men  to  work  over  eight 
hours  on  the  calendar  day  named  he  Intended 
Co  violate  the  statute,  l^e  argument  against 
the  instruction  is  that  tbe  word  'intentionally' 
in  the  statute  requires  knowledge  of  the  law, 
or  at  least  that  to  be  convicted  Bills  must 
not  liave  supposed,  eyen  mistakenly,  that  tbere 
was  an  emergency  extraordinary  enough  to 
justify  his  conduct.  The  latter  proposi^n  Is 
mHj  the  former  a  litUe  disgolsed.  Both  are 
without  foundation.  If  a  man  intentionally 
adopts  certain  conduct  In  certain  circumstanc- 
es known  to  him,  and  that  conduct  is  forbid- 
den by  the  law  under  those  oircumstances,  he 


Intentionally  breaks  the  law  In  the  only  sense 
in  which  the  law  ever  considers  intent." 

In.  the  present  case  Hie  deCraidant  volun^ 
tarily  became  a  monber  of  a  group  ot  per- 
gons  prohibited  by  statute,  and  In  doing  this 
act  he  became  guilty  a£  the  offense  whether  - 
he  Intended  to  violate  the  law  or  not.  As 
was  stated  in  the  Ellis  Case: 

"If  a  man  intentionally  adopts  certain  con- 
duct in  certain  drcomstances  known  to  him, 
and  that  conduct  is  forbidden  by  the  law  un< 
der  those  drcumstancea,  he  intentionally  breaks 
the  law  in  the  only  sense  in  which  the  law 
ever  considers  intent." 

[14]  Whether  intent  or  guilty  knowledge  Is 
an  essraitial  element  of  a  statutory  crime  de> 
pends  upon  the  Intent  of  the  Legislature. 
There  are  statutes  which.  In  defining  a  crime, 
expressly  provide  that  guilty  knowledge  shall 
be  an  elouent  th«:eol  There  are  other  stat- 
utes which  the  courts  have  construed  to  the 
effect  that  the  Legislature  intended  by  the 
language  used  to  make  guilty  knowledge  or 
Intent  an  element  of  the  crime.  In  tbe 
syndicalism  act  there  Is  no  provision  making 
guilty  knowledge  or  Intent  an  element  of 
crime,  neither  can  it  be  said  from  the  lan- 
guage used  that  the  Legislature  had  such 
Intoit  To  sustain  the  appellant's  contention 
upon  this  question  it  would  be  necessary  to 
write  Into  the  statute  a  proviso  which  the 
Legislature  did  not  place  there.  Tbe  case 
of  State  V.  Stresburg,  60  Wash.  106,  UO 
Pac.  1020,  32  L.  B.  A.  (N.  S.)  1216,  Ann. 
Cas.  iei2B,  917,  is  not  controlling.  There 
the  act  which  took  away  from  a  man  charged 
with  certain  crimes  the  right  to  plead  in- 
sanity in  defense  was  held  unconstitutional. 
That  case  differs  from  the  present,  in  this, 
tiiat  if  the  accused  w»e  Insane  he  could  not 
have  formed  the  Intoit  to  do  the  particular 
act 

[II]  The  tenth  point  is  that  the  superior 
court  of  Clarke  county  had  no  jurisdiction  be- 
cause tbe  appellant  became  a  member  of  the 
Industrial  Workers  ot  the  World  In  Yakima 
ooimty  and  the  evidence  foiled  to  show  Uiat 
there  was  any  group  of  persons  organized  in 
Clarke  county  which  was  prcMbited  by  the 
act  of  which  the  appellant  was  a  member.  In 
support  of  this  contention  reliance  is  placed 
upon  section  22  of  article  1  of  the  Con- 
stitution of  this  state,  which  provides  that 
in  criminal  prosecutions  the  accused  shall 
have  the  right  to  be  tried  in  the  county  in 
which  "the  offense  is  alleged  to  have  been 
committed."  The  argument  is  that,  since 
the  appellant  became  a  member  in  Yakima 
county,  under  the  statute  he  was  not  sub- 
ject to  be  charged  with  being  a  member  in 
Clarke  county.  The  act  reads  upon  this  ques- 
tion In  effect  that  whoever  shall  "be  a  mem- 
ber of  any  group  of  persons  formed  to  ad- 
vocate, advise,  and  so  forth,  shali  be  guilty 
of  a  fdony.  Under  the  terms  of  the  act  the 
appelant  was  a  manber  whether  be  be  in 
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Taklma  county  or  CSuke  ootmt^,  and  It  la  tbe 
being  a  member  which  the  statu  tea  make 
penal.  The  auperlw  court  of  Clarke  ooontj 
bad  Jurisdiction. 

[ie,17]  The  elerentta  point  is  that  fbe  In- 
trodaction  In  eridence  of  States  ElxhtUt  Na 
1  was  eiTor  because  It  la  d&lmed  that  the  ap- 
pellant's rights  under  section  7  and  9  of 
article  1  of  the  Gonstltation  of  this  state, 
and  of  articles  4  and  5  <tf  the  amendments 
to  the  Constitution  of  the  United  States,  had 
been  Invaded  wbea  It  was  obtained  from  him. 
The  stattfa  Eliblblt  No.  1  was  of  appellant* a 
moabershlp  card  In  the  Industrial  Workers 
of  the  World.  To  the  contention  oa  this  point 
tltere  are  two  answras:  Virst,  the  exhibit 
was  not  wrongfully  or  nnlawfiilly  obtained 
from  the  accused ;  and,  second.  If  it  had  been 
80  obtained  the  question  wbb  not  raised 
until  after  the  trial  of  the  action  had  be^fun 
and  conseqnenUy  came  too  late.  Adams  t. 
New  Tork,  102  U.  S.  686,  24  Sup.  Ct.  872.  48 
L.  Ed.  676;  Weeks  t.  United  States,  232  U. 
8.  383,  &4  Sup.  Ct  841,  58  li.  Bd.  662,  L.  H. 
A.  1916B,  834.  Ann.  Gas.  1916C  1177.  The 
amendments  to  the  Constitution  ci  the  United 
States  relied  upon  cmtaln  no  restrictions  on 
the  power  ct  the  state  and  are  not  applicable 
in  the  present  case.  Brown  v.  New  Jersey, 
176  U.  S.  172.  20  Sup.  Ct  77,  44  L.  Bd.  110. 
The  manner  in  which  the  card  was  obtained 
in  no  way  violated  the  rlghta  of  the  ac- 
cused under  the  state  Constitution. 

The  twelfth  point  la  that  the  court  erred 
In  Its  mlings  upon  the  receipt  and  the  re- 
jection of  evldmce.  As  to  the  evidence  re- 
e^ved,  ol  which  complaint  is  made,  it  was 
admissible  under  the  holding  in  State  v. 
Lowery,  104  Wash.  620.  177  Pac.  866,  supra. 
As  to  the  evldoice  offered  and  rejected  it 
was  either  incompetent  or  not  revelant  to 
any  Issue  to  be  determined  by  the  jury.  To 
discuss  this  evidence  In  detail  would  greatly 
prolong  this  opinion. 

The  final  point  Is  that  there  was  no  evi- 
dence to  sustain  the  information.  This  point 
has  been  covered  by  what  has  been  previously 
said  and  require  no  further  discussion. 
There  was  Bn£Qcient  evidence  to  carry  the 
question  of  the  appellant's  Innocence  or  guilt 
to  the  Jury. 

Tlie  Judgment  will  be  affirmed. 

PARKER,  C.  J.,  and  PULLBRTON, 
MOUNT,  MITCHELL,  MACKINTOSH, 
BRIDQES,  TOLMAN,  and  HOLCOMB,  33., 
ccmcnr. 


STATE  V.  BROWN  •!  «L  (Ne.  16045.) 

(Supreme  Court  of  Washington.   Jan.  SS, 
1021.) 

On  Banc. 

Appeal  from  Superior  Cout,  Benton  Coun- 
ty; John  Tmax,  Judge. 

V.  A.  Brown  and  others  were  convicted  of 
criminal  •yndicallam,  and  they  appeaL  Af- 
firmed. 

See,  also,  100  Pac.  1018. 

George  F.  Vanderveer,  of  Seattle,  Alexander 
Mackel.  of  Xakima,  and  Balph  8.  Fierce,  of 
Seattle,  for  appellants. 

G.  W.  Hamilton,  of  Presaer,  and  Lindsay  L. 
Thompson  and  John  H.  Dnnbar,  both  of  Olym- 
pia,  tor  the  State. 

MAIN,  J.  The  defendant  by  information, 
was  charged  with  criminal  Hyndicalism,  tried 
and  convicted,  and  prosecutes  an  appeal  to 
this  court. 

All  the  questions  presented  upon  this  appeal 
we  think  have  been  suflldently  covered  In  the 
recent  case  of  State  of  Washington  v.  Hetf- 
nessy,  106  Pac.  211,  and  upon  the  authority 
of  that  case  tbe  judgment  is  aflBrmed. 

PARKE3R,  O.  J.,  and  FULLERTON,  MOUNT, 
MITCHELL,  MACKINTOSH,  HOLCOMB, 
TOLMAN,  and  BBIDGES,  JJ.*  concur. 


HINKHOUSE  et  al.  v.  WACKER   st  al. 
(INLAND  EMPIRE  LAND  CO.,  later- 
veaer).   (No.  15850.) 

(Supreme  Court  of  Washington.  Feb.  & 
1021.) 

En  Banc. 

Appeal  from  Superior  Court,  Grant  Coun- 
ty; Sam  B.  HIU,  Judge. 

On  rehearing.  Former  opinion  and  ^dg- 
ment  affirmed. 

For  former  opInl(m,  see  191  Pac.  881. 
F.  A.  McMaster,  of  Spokane,  for  appel- 
lants. 

O.  P.  Barrows  and  Barrows,  Hanna  ft  Le- 
beck,  all  of  Wenatdiee,  for  TeqpondentB. 

PER  CURIAM.  Upon  rehearing  en  banc 
and  a  careful  reconsideration  of  the  whole 
subject-matter,  the  majority  of  the  court 
adheres  to  and  affirms  the  views  heretofore 
expressed  In  the  tqplolon  x^/mtoi  In  101 
Pac.  881. 

TbB  Judgmut  Is  affirmed. 
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FERLING  T.  MINES,  DlrMtor  Q«neral 
«r  fWlraaris.   <N«.  10996.) 

(Stvreme  Court  of  Waildnrton.  Feb.  2, 1921.) 

Master  aid  servaat  «=>286(3),  289(19)— N«|- 
llf  eM*  )■  piling  f  reloht  tad  «mtrlb«tary  nai* 
llgeaea  held  for  Jary. 

In  an  action  by  a  diecker  In  a  railroad 
mrehoDse  who  was  Injured  ivhen  a  roll  of 
bdtiDg  feQ  iqMm  him,  tha  qneatton  whether  the 
defendant  em^yer  waa  negligent  In  placing 
the  belting  on  end  with  paper  cartons  on  top 
BO  as  to  dbaeure  the  dntn,  aa  well  as  the 
question  whether  the  checker  knew  of  con- 
ation of  the  belting,  or  should  hare  seen  It 
or  csuaed  it  to  fall,  heM  for  the  Jury. 


SpokBzie 


Department  2. 

Appeal   from   Superior  Court, 
County;  Bruce  Blake,  Judge. 

Action  by  Earl  IPerling  against  Walkw 
D.  Hlno^  Dlrectw  General  of  RaUroads  of 
the  United  States.  From  a  Judgment  for 
lOalntUf,  defoidant  appeals.  AfOrmed. 

Geo.  W.  Eorte,  of  Seattle,  and  Lee  &  Kim- 
Imll,  of  Spokane,  for  appellant. 

Plommer  &  Lariu,  of  Spokane,  for  respond- 
ent. 

MOUNT,  J.  This  action  was  bront^t  to  re- 
cover for  i>ersonal  Injuries  sotCered  by  the 
pljUntlff  by  reason  of  all^^  negUgoice 
tbe  defendant  The  action  was  tried  to  the 
court  and  a  Jnry  and  resulted  In 'a  verdict 
and  Jndgment  In  fiivor  of  tbe  plalntlfl.  The 
d^mdant  has  appealed. 

i^ipellant  argues  that  tbe  court  erred  in 
denying  Its  motion  fin-  a  directed  verdict, 
and  also  In  denying  the  motion  for  a  Judg- 
ment notwitha tending  the  verdict. 

The  testimony  of  the  respondent  is  to  the 
effect:  miat  on  July  11, 1819;  he  was  working 
for  appellant  as  a  checker.  His  duties  wae 
to  chedc  freight  out  of  a  warehouse  conduct- 
ed appellant  in  the  dty  of  Spokane.  That 
after  his  duties  as  checker  ceased  on  July  11, 
1019,  be  waa  directed  by  tbe  foreman  In  charge 
of  tbe  warehonse  to  pile  freight  and  arrange 
It  for  delivery  next  day.  That  as  be  was 
going  to  this  work  he  saw  a  box  wblcta  he 
thought  might  be  a  box  be  had  not  been  able 
to  find  at  a  previous  time.  That  he  stooped 
down  to  examine  the  address  on  tbe  box,  wlien 
a  roll  of  belting  4  or  4^  feet  high  and  7 
or  8  inches  wide,  weighing  800  to  1,000 
pounds,  fell  on  him  from  behind,  and  crushed 
his  left  foot  This  roll  of  belting  was  covered 
with  burlap.  It  bad  been  left  standing  mi 
edg^  and  a  pile  of  paper  cartons  was  placed 
on  top  of  it  or  over  It  Sespondent  also  testi- 
fied that  he  did  not  know  the  belting  was  not 
supported;  tliat  It  waa  the  practice  when 
storing  belting  of  this  size  to  brace  It  against 
sometiiing  or  to  lay  it  down  flat  so  that  it 
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would  not  roll  over.  The  evidence  with  re- 
gard to  the  practice  of  laying  the  belting  flat 
or  bracing  it  against  some  statlonai7  object 
was  disputed  by  appellant's  wi^esses,  who 
testified  that  it  was  tisually  placed  on  edge. 

We  are  Batlsfled  the  questfon  of  n^ligence 
of  the  appellant  in  placing  this  roll  of  bating 
on  edge  with  cartons  on  top  of  It  or  over  it  so 
as  to  render  the  danger  obscure  or  the  place 
unsafe  was  a  question  for  the  Jury.  The  ques- 
tions whether  the  plaintifr  knew  of  the  condi- 
tion of  the  belting  or  should  have  seen  It  or 
whether  respondent  himself  caused  the  belt- 
ing to  fall,  as  argued  by  the  appellant,  are 
also  questions  for  the  jury.  It  follows  that 
the  trial  court  did  not  err  in  refusing  to  take 
the  case  from  the  jnry  or  to  grant  the  motion 
for  Judgment  notwithstanding  the  verdicts 
Judgment  affirmed. 


TOLfilAN,  MITCHEU^  HAIN,  and  HOL- 
COMB,  JJ.,  ooncar. 


8K0UG  V.  LATOUR  CREEK  R.  CO. 

(No.  15997.) 

(Supreme  Court' of  Washington.  Feb.  9,  1921.) 

Ceatraets  «e9»246— Defesdast,  ftavlag  agreed 
te  MoriMoaUen,  eaaaot  defend  breaeh  oa 
grentf  of  ladivlalliHIty  of  eontraot. 

Though  a  contract  by  copartners  for  the 
construction  of  a  logfdng  railroad  was  indivisi- 
ble, yet,  where  the  ndlroad  company  after  thdr 
breach  agreed  to  a  modification  of  the  contract 
whereby  plaintiff,  one  of  the  partners,  acquired 
the  interest  of  his  copartner,  tbe  railroad  com- 
pany cannot  excuse  its  subsequent  breach  on 
the  ground  of  indivisIMllty  of  the  contract 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;  Bruce  Blake,  Judge. 

Action  by  E.  M.  Skoug  against  the  La  tour 
Creek  Railroad  Company.  From  Judgment 
for  plalntitr,  defendant  appeals.  Affirmed. 

McWllliams,  Weller  &  Brown,  of  Spokane, 
for  appellant 
Ed.  B.  Powell,  of  Spokane,  for  respondMt 

MOUNT,  J.  This  action  was  brought  by 
E.  M.  Shoug  against  the  lAtour  Creek  Rail- 
road Company  to  recover  for  work  and  labor 
done  in  tbe  partial  construction  of  a  logging 
railroad  in  the  state  of  Idaho.  Upon  Issues 
Joined  the  case  was  tried  to  the  court,  with- 
out a  jury,  and  resulted  in  findings  and  judg- 
ment In  favor  of  the  plahitiff  for  $1,873.42. 
The  defendant  has  appealed  from  that  Judg- 
ment. 

The  facts  may  be  briefly  stated  as  fol- 
lows: On  November  4,  1916,  Mr.  Skoug  and 
Mr.  J.  O.  Bromley,  copartners  doing  bual- 
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mas  aa  tbe  Inland  Constnictlon  Company, 
entered  into  a  contract  wltb  the  appellant  for 
the  construction  of  a  legging  railroad.  This 
contract  was  in  writing  and  provided,  among 
other  things,  that  the  work  should  be  done 
by  tbe  Inland  Construction'  Company  for  a 
ciHislderatton  of  f 10,000  to  be  paid  in  pay- 
ments  as  the  work  progresBed.  After  the 
construction  company  bad  entered  upon  the 
work  sfflne  diflElcuIty  arose  between  the  aom- 
structlon  company  and  tbe  railroad  cranpany. 
The  constructiou  company  ceased  work,  and 
Mr.  Skoug  adrised  the  railroad  company  that 
be  could  not  proceed  wltb  tbe  contract. 
Thereupon  the  president  of  the  railroad 
company  agreed  with  Mr.  Skoug  (hat,  if  he 
would  purchase  the  Interest  of  bis  partner 
in  the  contract,  tbe  contract  would  be  modi- 
fied so  that  be  could  proceed  and  finish  the 
work.  On  this  understanding  Mr.  Skoug 
purchased  the  Interest  of  Mr.  Brmnley  in  tbe 
contract  which  was  assigned  to  Mr.  Skoi^. 
Thereupon  the  president  of  the  railroad  com- 
pany wrote  a  letter  as  foUows  to  Mr.  Skoug: 

*'GataIdo,  Idaho,  Sept  21.  1917. 
"On  condition  that  B.  M.  Skoug  will  contlmie 
and  proseeate  tbe  work  of  construction  of  the 
Latonr  Creek  Railroad  witboat  delay  and  will 
obtain  some  men  on  contracts  approved  by  the 
I«tonr  Creek  Railroad  Company  to  help  him 
tniBb  said  constraction  work  the  Latonr  Creek 
Railroad  Company  hereby  agrees  to  keep  their 
engineer  on  the  work  at  all  times  to  direct  and 
pass  upon  the  work  as  done  with  power  to 
make  such  changes  in-  the  plans  of  coostruc- 
tion  as  is  necessary  under  present  conditions  to 
save  unnecessary  labor  and  expense  and  to 
avoid  dnplication  of  the  work;  also  that  they 
wOl  fomieh  laborers  and  a  cook  and  will  fur- 
nish supplies  aa  needed  along  the  line  as  the 
work  progresses  and  will  furnish  a  man  to 
run  the  motorcar  to  haul  ties  and  materials,  and 
after  the  ties  and  track  are  laid  they  agree  to 
furnish  sufficient  money  to  complete  the  job. 
The  cost  of  the  above  to  be  deducted  from  the 
contract  price.  As  an  offset  to  damage  done 
to  the  Latonr  Creek  Railroad  1^  the  log  drives 
of  the  spring  of  1917.  the  Latour  Creek  Rail- 
road Company  agrees  to  pay  extra  over  and 
above  the  contract  price  the  cost  of  repairing 
and  replacing  and  putting  in  condition  to  be 
accepted  by  the  railroad  company  all  grading, 
clearing,  filling,  and  cribbing  damaged  and  caus- 
ed by  the  logging  operations  and  log  drives  on 
Iiatonr  creek  during  spring  of  1917,  on  entire 
road,  and  also  to  pay  for  replacing  all  timber 
destroyed  or  driven  out  by  the  spring  drive  of 
1917.  Said  cost  shall  be  determined  by  keeping 
tbe  time  separate  from  other  work  by  contrac- 
tor and  to  avoid  disputes  about  said  time  the 
railroad  company  shall  check  said  time  each  day 
from  contractor's  time  book,  wages  to  be 
per  day  for  contractors  and  wages  actually  paid 
to  the  other  men.  Latour  Creek  Railroad  Com- 
pany,  by  h,  W.  BnHer,  Its  President" 

Pursuant  to  this  letter  the  respondent 
again  entered  upon  tbe  work  and  coatlnued  it 
for  a  time,  when  the  appellant  ne^ected  or 
lefosed  to  famish  laborara  and  cook  and 
failed  or  refused  to  furnish  supplies  aa  need- 


ed along  the  line.  Because  of  Oiat  failure 
it  was  impossible  for  the  re^tondeat  to  coa- 
tinue  the  work,  and  he  Oterenpon  aband<Hied 
tbe  work  and  brought  tbla  action. 

A  nnmbCT  of  errors  are  assigned  by  the  ap- 
pellant, bnt  theee  errora  are  jdiscassed  under 
the  following  beads:  (1)  That  the  original  con- 
tract was  an  entire  or  indivisible  contract 
and  was  breached  by  the  appellant;  and  Ct) 
that  the  original  contract  was  not  modlfled 
by  the  letter  berelnaboTe  qnoted. 

It  Is  true  that  tbe  original  contractors 
after  they  bad  entered  into  the  performance- 
of  tbe  work  ceased  work  thereon  and  threat- 
ened to  abandon  tbe  contract.  Their  excuse 
for  this  was  that  the  appellant  had  borrowed 
money  from  them  which  appellant  bad  agreed 
to  return  as  it  might  be  needed  for  the  work; 
that  the  appellant  failed  to  return  tbe  money, 
and  for  that  reason  they  were  unable  to- 
proceed  with  tbe  work  and  bad  to  abandon 
tbe  contract  If  the  appelant  was  not  at 
fault  and  had  stood  upon  the  original  con- 
tract, there  might  be  some  reason  for  con- 
tending tliat  the  contract  la  indivlsibte,  bat 
appellant  did  not  stand  upon  the  original 
contract.  Appellant  agreed  with  the  re- 
spondent that,  if  be  would  purchase  the  in- 
terest of  his  copartner  in  the  contract  ap- 
pellant would  modify  the  terms  of  the  orl^- 
ual  contract  and  permit  the  respondait  ta 
proceed  to  finish  the  work.  The  respondent 
relied  upon  tbla  promise,  purchased  the  In- 
terest of  his  copartner  In  the  contract,  and 
thereupon  tbe  original  ocmtract  was  modi- 
fied aa  stated  in  the  letter  above  quoted.  It 
is  clear  from  this  letter  that  tbe  original 
contract  price  was  maintained,  and  that  the 
respondent  was  required  to  finish  tbe  work, 
and  in  addition  thereto  to  do  some  extra 
work,  and  In  consideration  for  this  appelant 
agreed  to  furnish  laborers  and  a  cook  and  the 
needed  sapplleB  along  the  line  of  the  wwk  as 
!t  progressed.  Appellant  also  agreed  to  fur- 
nish sufficient  money  to  complete  the  work. 
Tbe  respondent  altered  upon  bia  /duties 
under  the  contract  as  modified  by  that  letter, 
and  after  be  had  proceeded  for  a  time  the 
appellants  neglected  refused  to  famish 
the  laborers  and  tbe  co(A.and  tiie  needed 
supplies.  80  that  the  resptmdent  was  un- 
able to  finish  the  work.  ^Die  breach  of  the 
contract  therefore  was  the  breach  <tf  the  ap- 
pellant rather  than  that  of  tbe  respondent 

At  the  trial  of  tbe  case  tbe  court  made 
an  accounting  between  the  parties  and  deter^ 
mined  therefrom  that  the  respondent  was  en- 
titled to  the  amount  for  wtaldi  Judgment 
was  entered.  The  record  la  amiAy  saffideaife 
to  sustain  the  findings  of  the  ooort  upon  the 
qnestlMi  of  tbe  amount  due  respondent 

We  are  satisfied  that  there  Is  no  substan- 
tial merit  In  the  contentions  of  tbe  aiqpellant 
that  the  original  contract  was  an  IndiTtsible 
one,  for  It  la  plain  that,  whether  it  waa  In- 
divisible or  not  the  parties  to  It  had  a  clear 
right  to  modl:^  it  la  any  respect  tb»s  deBlreCL 
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They  did  fflodU^  It  by  tbe  nftueqiient  written 
asreenunt,  and  the  Tev<md«it  mewed  work 
under  flwt  agneBaait.  Be  la  iSmrlj  entitled 
Id  the  reaaomiNft  Tahw  <tf  tbe  work  vbldb  be 
basdouc; 
Jndsment  alHrmed. 

HOZXX>MB,  MITCHELL,  ICAIN.  and  TOL- 
UAN,  J  ooncor. 


STATE  V.  M«CHE8NEY. 


(Ne.  16914.) 
Tan.  20^ 


(Supreme  Court  of  WaBbington. 

1»21.) 

1.  Lanwiiy  «»68(3)->Evid«M«  Mi  seAeieat 
far  eekalesloa  of  ewe  to  Jury. 

In  pcMeeutlon  for  grand  larceny  of  cat- 
tle, teitinony  tbat  tbe  beads  of  cattle  fonnd  at 
■luighter  pen  conducted  by  tbe  defendant  were 
those  of  Uie  atolen  cattle,  though  heads  were 
in  decomposed  and  mutilated  coDdition,  held 
sufficient  for  submission  of  case  to  tbe  Jury. 

2.  Crinlnal  law  ^938(1)— Dealal  of  aew  trial 
hold  proper. 

SefuBEl  of  Dew  tiial  on  ground  tbat  defend- 
ant had  found  sister  of  prospectlTe  witness, 
who  knew  where  witness  could  be  found,  where 
defendant  bad  knowledge  of  sudi  witness  at 
time  of  tbe  trial  without  subpoenalns  him,  held 
proper,  since  tbe  testimony  of  such  witness  was 
not  newly  discovered  evidence,  and  since  de- 
fendant had  not  used  sufficient  diligence  to  pro- 
cure anch  testimony  at  the  triaL 

D^tartment  2, 

Appeal  from  Superior  Court,  Franklin 

County;  John  Truax,  Judge. 

Zach  McChesney  was  convicted  of  grand 
larceny,  and  he  appeals.  Affirmed. 

Edward  A.  Davis,  of  Pasco^  for  ^ip^lant. 
E.  M.  Gibbons,  ot  CmmM,  and  a  M. 
O'Brioi,  of  Pasco,  for  tbe  State. 

MOUNT,  J.  [1]  Tbe  appellant  was  oon- 
Tlcted  uptm  a  charge  of  grand  lar<»ny.  He 
bas  am>ealed  from  a  judgment  pronounced 
Qtxm  the  verdict  of  tbe  jury.  Counsel  for  ap- 
pelant InslstB  that  tbe  court  erred  In  not 
taking  the  case  fronr  tbe  Jury  becanae  the 
erldenoe  le  Inanffldent 

It  appears  tbat  Mr.  Sdimldt,  tbe  prosecut- 
Ing  witness,  was  tbe  owner  of  two  two 
year  old  belfbrs  which  he  bad  raised,  lliese 
beUers  were  missed  from  their  accustomed 
nage  In  May  of  1019.  Mr.  Schmidt,  in 
■eaicblng  tat  them  two  or  three  weeks  lator* 
found  what  he  identifled  as  tbe  beads  at  a 
alaus^iter  pen  oradncted  by  the  appellant 
Mr.  Schmidt  tbereapon  aocueed  the  ainWUant 
of  slant^terlns  die  oatOe.  At  tbe  time  the 
cattle  disappeared  a  black  astray  two  year 
old  heUer  was  with  them.  Mr.  Schmidt  tes- 
tifled  tbat  this  estray  had  been  with  his  cat- 


tle during  ttie  winter  previous  and  tbat  he 
bad  cut  some  notdies  on  one  ot  the  hcma  of 
the  estray;  tbat  he  found  the  heads  of  all 
three  of  these  cattle  at  the  same  time  and 
place,  and  that  all  these  young  cattle  were 
very  gentle  and  that  he  was  familiar  with 
tbe  heads  and  horns  of  all  of  them;  that 
when  be  found  the  heads  they  had  been  mu- 
tilated by  being  partly  skinned  and  by  hav- 
ing the  ears  cut  off;  that  one  of  them  had 
a  white  spot  on  the  forehead,  which  white 
spot  had  been  cut  off;  that  the  other,  a  jer^ 
sey,  had  a  peculiar  shaped  head  and  horns. 
These  heads  twere  somewhat  decomposed,  but 
Mr.  Schmidt  and  Mrs.  Sw^gel,  his  hoasekeei>- 
er,  positively  Identified  the  heads,  notwith- 
standing their  decomposed  and  mutilated 
condition,  as  the  beads  from  the  missing  cat- 
tle owned  by  Mr.  Schmidt.  Mrs.  Swelgel  tes- 
tified that  she  was  very  familiar  with  tbe 
cattle ;  that  they  were  all  pets;  that  she  had 
seen  them  and  petted  them  every  day  before 
they  disappeared- 

AK>eIlant's  counsel  argues  that  It  is  unrea- 
sonable that  these  heads  could  be  identified 
after  they  had  been  partly  skinned  and  de- 
composed for  two  weeks  or  more.  It  may  be 
that  Identification  was  more'difflcult  for  that; 
reason,  but  when  persons  are  familiar  with 
cattle  as  Mr.  Schmidt  and  Mrs.  Sweigel  were 
with  these,  where  the  cattle  were  pets  and 
bad  peculiar  shaped  heads  and  horns  with 
marks  thereon,  it  Is  not  unreasonable  that  a 
perfect  Identification  might  be  made  as  was 
done  In  this  case.  At  any  rate,  the  question 
wast  clearty  <me  for  tbe  Jury. 

[J]  Appelant  also  argues  that  the  court 
erred  in  not  granting  the  motion  for  a  new 
trial  on  account  of  newly  discovered  evidence. 
The  appellant  made  an  affidavit  to  the  effect 
that  a  witness  by  the  name  of  Allen  helped 
to  kill  the  cattle  from  which  the  beads  were 
taken,  and  that  Mr.  Allen  would  testis  tbat 
these  cattle  were  branded  with  the  letters  O. 
C,  the  brand  of  Mr.  Galloway,  from  whom 
the  appellant  claimed  he  purchased  the  cat- 
tle. He  further  stated  In  his  affidavit  tbat 
that  he  bad  endeavored  but  failed  to  find  this 
witness  prior  to  the  trial,  but  had  now  found 
his  sister,  who  knew  the  whereabouts  of  Mr. 
Allen,  and  that  be  would  be  able  to  procure 
tbe  .witness  at  a  new  trial.  This  was  not 
newly  discovered  evidence.  Appellant  knew 
of  tbe  witness  and  knew  what  he  would  tes- 
tify. He  simply  failed  to  find  tbe  witness. 
If  appellant  regarded  the  witness  as  mate* 
rial,  he  had  an  opportunity  to  get  a  subpcena 
for  bim,  which  apparenUy  was  not  done.  We 
ttdnk  sufficient  dUlgmee  was  not  used  to  get 
tbe  witness. 

We  find  no  error  In  the  record.  Tin  jndg^ 
ment  must  therefore  be  affirmed. 

BnTOHEIEJ^  MAIN,  and  TQLMAN,  K., 
ctmcur. 
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WORTHY  et  al.  v.  ARCTIC  CO. 
(No.  ISQ43.) 

(Snpreme  Conrt  of  WaBhington.  Peb.  8,  1921.) 

1.  Warehouwmen  ^=a34(6)— TestimoBy  as  to 
ooidttloR  of  meat  after  leavlns  warehouee 

/      hM  adnlsslble. 

In  meat  dealers'  action  for  damage  to  meat 
In  defendant's  cold  storage  plant,  wbere  the 
meat  waa  shipped  by  express  instead  of  re- 
frigerator cars  for  a  distance  of  117  miles 
between  tbe  cold  storage  plant  and  plaintiffs' 
place  of  business  before  it  was  sold  to  plain- 
tiffs' customers,  testimony  of  plaintiffs'  cus- 
tomers as  to  the  condition  of  the  meat,  wbere 
snch  meat  at  time  It  waa  purchased  was  stiU 
frozen  in  the  center,  held  properly  admitted  as 
against  objection  that  it  waa  not  testimony  as 
to  condition  of  meat  at  time  it  left  cold  storage 
plant;  the  weight  of  snch  testimony  being  for 
the  jury. 

2.  Warehousemon  <t=>34(9)  —  Neglloenee  of 
oold  storage  warehouseman  field  for  Jury, 

In  meat  dealers'  action  for  damage  to  meat 
while  in  defendant's  cold  storage  warehonse, 
the  qnestion  of  whether  the  spoiled  condition 
of  the  meat  waa  dne  to  natnra]  causes  or  to 
the  negligence  oi  the  warehouseman  Ikeld  tor 
the  Jury. 

3.  Appeal  and  error  <s=3263(l}  —  Appellaat 
eanflot  oemplaln  of  lestnietlon  oot  exoepted 
to. 

Appellant  cannot  complain  on  appeal  of  In- 
struction not  excepted  to  in  lower  court 

4.  Trial  «=»  145— Withdrawal  from  jury  •(  at* 
flrmatlve  defenses  held  not  error. 

Where  facts  affirmatively  alleged  in  answer 
were  either  provable  under  a  general  denial  ox 
related  to  a  matter  which  by  stipulation  waa 
taken  from  the  consideratioD  of  the  jury  and 
decided  by  the  court,  tbe  withdrawal  from  the 
considerattoo  of  the  jury  of  the  affirmative  de- 
fenses contained  in  the  answer  was  not  error. 

5.  Judgment  «=»i99(3)— Denial  of  motion  for 
Judgment  notwithstandlns  verdlot  proper 
where  evidence  is  conflicting. 

Where  there  waa  substantial  evidence  on 
both  sides  of  the  main  question,  denial  of  mo- 
tion for  judgment  notwithstanding  the  verdict 
Vteld  proper;  the  determination  of  such  ques- 
tion having  been  for  the  jory. 

-Department  2. 

Appeal  from  Superior  Cour^  Spokane 
Cknioty;  Bruce  Blake,  Judge. 

Actltm  by  A.  Worthy  and  N.  U.  Sneil,  oo- 
partners  dt^ng  boslnesa  u  tbe  Icme  Meat 
Company,  against  tiie  Arctic  Company. 
Judgment  tw  plaintlflB,  and  defendant  ap- 
peals. Affirmed. 

Gram,  Hull  &  Barrett  and  Fred  B.  Morrill, 
all  of  Spokane,  for  appellant 

Luby  &  Pearson,  of  Spokane,  for  respond- 
ents. 


MirCHBUi,  J.  This  Is  an  action  to  re- 
cover damages  alleged  to  have  been  caused 
by  the  negligence  at  the  defendant,  the  Arc- 
tic Company,  a  corporation.  In  allowing  meat 
placed  In  Its  custody  for  cold  storage  to  tliaw 
out  become  soiled,  contaminated,  infected, 
and  subjected  to  ammonia  fumes  so  as  to  spoil 
it  and  render  it  unmarketable.  A  trial  re- 
sulted in  a  Tercet  and  Judgment  for  the 
plalntlfb,  from  which  the  d^endant  has 
pealed. 

Respondaits  were  engaged  in  the  wholesale 
and  retail  meat  business  at  Xods,  117  mites 
from  Sp(^ne.  at  wtdcb  latter  place  was  lo- 
cated tbe  cold  storage  warcauraae  of  tbe  ap- 
pellant An  agreement  was  entered  into  by 
which  hi  the  month  of  November,  1918,  the 
respondents  delivered  in  good  condition 
31,764  pounds  of  fresh  beef  to  the  appellant 
to  be  frozen  and  kept  so,  fin  an  agreed 
eompeuBation.  Hiereafter  respondents  OTder- 
ed  and  received  dilpments  of  the  meat  from 
time  to  time  as  needed  from  January  20^ 
1919,  until  May  20, 1919,  when,  as  theydaim; 
the  meat  had  become  so  qpolled  and  unmar^ 
ketable  they  declined  to  reoelTe  any  more  of 
it  There  remained  on  hand  with  the  appel- 
lant 5,644  pounds,  as  originally  wtiiflfhed,  that 
was  wholly  unmarketable  and  lost  to  re- 
spondents, as  they  claim,  to  their  damage  In 
the  sum  of  $1,000. 

The  proof  shows  that  cfdd  stonge  meat 
may  be  k^t  in  s^>od  omditliHi  for  a  period 
of  (me  to  two  years.  In  the  mraths  of  April 
and  May,  1019,  appellant's  retail  customers 
made  serious  objections  to  the  meat  and 
some  of  them  quit  buying  several  weeks  prlw 
to  May  20,  1919.  A  number  of  witnesses 
testified  that  the  meat  had  a  stnmg  smell — 
foreign  to  ordinary  cold  storage  meat  It 
was  testiSed  to  that  tbe  room  In  which  it 
was  stored  had  an  odor  different  from  that 
In  other  cold  storage  rooms  of  the  same  ware- 
house. A  witness  of  seven  yearn'  experience 
in  the  fresh  meat  business  took  six  samples 
of  this  meat  from  the  appellant's  storage 
room  and  cooked  it  He  foimd  the  fat  had 
a  very  bad  taste;  not  desirable  to  eat;  It 
ha^  a  strong,  oily  taste,  similar  to  bear  meat 
He  farther  stated  the  only  reason  he  could 
give  for  its  condition  was  variation  of  temp»- 
ature,  allowed  to  thaw  a  lltUe  bit  and  then 
freeze  up  again,  and  tiiat  several  times  when 
In  the  room  In  which  the  meat  was  stored  he 
did  not  think  the  room  was  cold  ^ough.  He 
further  stated  that  the  room  was  not  dean. 
Another  witness  of  twenty  years'  experience 
in  the  meat  business,  who  had  been  a  butcher 
for  eleven  years,  and  who  had  handled  fro- 
zen beef,  examined  this  at  the  warehouse  and 
found  it  in  poor  condltlcm.  He  cut  off  a  piece 
and  tested  it  It  seemed  like  ammonia  had 
gotten  Into  it  that  waa  tbe  odor  It  had.  It 
was  rancid.  He  did  not  consider  the  room 
in  a  very  sanitary  condition;  the  floor  was 
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not  clean.  He  further  testlfled  he  had  han- 
dled meat  affected  with  amoMHiia  and  thla 
seemed  to  be  that  way.  Other  witnesses  who 
examined  It  abont  May,  1919,  testlfled  sim- 
ilarly, some  of  whom  noticed  the  smell  of 
ammonia  In  the  storage  room  or  another  room 
separated  by  an  open  doorway.  Another  cus- 
tomer of  the  appellant  who  bad  put  35  head 
of  slaughtered  beef  In  storage  In  the  same 
room  In  October,  1918,  found  its  meat  In 
about  the  same  ccHidltlon  from  the  1st  of 
May,  1919,  as  that  of  the  respondents.  All 
of  the  fat  bad  to  be  cut  away  as  qpoiled.  It 
had  a  taint,  a  foreign  flavor. 

[1]  The  evidraice  shows  that  respondents 
would  order  meat  which  would  be  sent  out 
by  express  the  next  morning,  getting  to  lone 
about  noon.  It  was  wrapped  In  burlap  for 
the  purpose  of  shlpm^t.  Upon  rec^ving  it 
at  lone  It  was  kept  In  an  Ice  box  prepared 
for  that  purpose  wherein  the  meat  was  al- 
lowed to  thaw  gradually.  The  proof  shows 
that  to  be  the  proper  way  to  handle  cold 
storage  meat,  and  that  if  so  bandied  it  wlU 
keep  Batisfact<HlIy  for  a  we^  or  ten  days. 
Respondents^  proof  shows  that  while  selling 
the  meat  at  lone  they  handled  ncme  other, 
and  that  they  disposed  of  eadi  shipment 
within  a  few  days  after  receiving  it.  A  num- 
ber of  their  retail  customers  at  lone  who 
made  purchases  of  the  meat  In  April  and 
May,  1919,  testlfled,  over  the  objections  of  ap- 
pellant, ttiat  the  meat  was  tainted,  smelled 
bad,  and  that  It  was  not  fit  to  eat,  that  they 
could  not  eat  it  after  it  was  cooked,  and  that 
the  meat  as  they  purdiased  it  was  still  fro- 
zen in  the  center.  This  testimony  was  claim- 
ed to  be  Immaterial  for  the  reasons  that  the 
appellant  was  to  make  delivery  at  Spokane 
rather  than  at  lone,  and  because  the  meat 
was  transported,  at  the  Instance  of  respond- 
ents, by  txprvm  and  not  refrigerator  cars. 
But  w»  are  satlafled  tiiat  undeor  the  dxcam- 
stancea  delineatod  and  explained  by  the  erl- 
dmce  and  oonslderlne  the  ecodlUon  of  the 
meat  as  to  its  temperattiie  at  the  time  It  was 
received  I17  tiie  witnesses,  the  testlmmy  waS 
properly  admitted;  its  weight  being  fOt  the 
Jury. 

-  It,  Q  After  respondents  bad  rested  th^ 
ease*  oooosd  for  appellant  moved  for  a  di- 
rected Tcrdlct^  which  it  bi  cilaimed  should 
not  bave  been  denied.  TIds  assignment  is 
presented  from  two  ai^^:  (a)  l%at  the  testl* 
monyls  insufficient  to  show  the  meat  had  be- 
come damaged  by  reason  of  tbe  negligence  of 
the  appellant;  and  (b)  thattiierewasnopn^- 
CTevldence  showing  the  amotmtftf  damages  so 
that  the  jury  could  reasonably  assess  the 
same.  As  to  tbe  flrs^  reliance  Is  bad  upon 
that  portion  of  the  case  of  Pattersw  v. 
Wenatchee  Canntng  Oa,  S8  Watih.  166,  101 
Pac.  721.  which  discusses  the  law  of  a  prima 
fade  case  of  negligence  vbere  merchandise 
is  delivered  to  a  bailee  for  hire,  in  good  con- 
ditifm,  and  a  red^very  is  not  made,  or  upon 
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the  redelivery  the  goods  are  found  to  be  dam- 
aged, according  to  whether  the  property  is 
perishable  or  not ;  and  in  connection  wiUi  it 
the  assertion  made  by  tbe  court  that  It  is 
within  the  common  understanding  of  all  men 
that  meat  will  spoil  and  become  damaged 
through  Internal  defects  or  the  operation  of 
natural  causes.  But  that  case  Is  no  prece- 
dent for  determining  this  one,  wherein  there 
is  evidence  of  examining  and  testing  the  con- 
dition of  the  article  as  it  was  found  In  the 
warehouse,  from  which  the  Jury  were  at  lib- 
erty to  say  there  was  deterioration,  and  that 
it  proceeded  from  abnormal  causes  rather 
than  Internal  defects  or  the  operation  of 
natural  Influences.  As  to  the  second  feature 
of  this  assignment  the  contention  Is  that 
May,  1919,  when  resi>ondeDts  declined  to  take 
any  further  delivery  of  the  meat,  was  an 
improper  date  to  be  considered  In  ascertain- 
ing and  flxlng  the  amount  of  damages  re- 
spondents were  entitled  to  recover,  as  well 
also  tbe  amount  of  damages  actually  found 
by  the  Jury.  Ibe  trial  courtf  s  Instmetioa  up- 
on this  featare  was  dear  and  «cpUciL  No 
exception  was  taken  to  the  faistnictiott,  and 
appellant  iB  therefore  precluded  Iqr  Ibe  rule 
and  measure  thereby  eatabllsbed.  Sexsmlth 
V.  Brown,  61  Wash.  164,  112  Pftc  837 ;  Fo- 
garty  v.  N.  P.'Ry.  Co.,  86  Wash.  90, 147  Pac. 
652,  L.  B.  A.  IflieO,  808;  Peters  v.  U.  Q.  In. 
Dist,  98  Wash.  412,  167  Pac.  1085,  The 
amount  awarded  by  tbe  jury  ($507.96)  Is  well 
covered  by  the  proof. 

[4]  Another  assignment  of  error  is  that  the 
court  should  not  have  withdrawn  from  the 
consideration  of  the  jury  aCarmatlve  defenses 
contained  in  the  answer.  A  consideration  of 
the  aflSmiatlve  matter  shows  that,  with  one 
exception,  the  facts  alleged  were  provable 
under  a  graeral  denial  The  exceptitHi  relat- 
ed to  the  int>ceed8  of  a  sale  ot  the  meat, 
made  upon  en  order  of  court  procured  by 
the  appellant,  less  its  warehouse  charges 
and  reasonable  cacpenses  In  mwiHtig  the  sale, 
all  of  which  occurred  after  tbe  commence- 
ment of  this  action.  This  portion  of  tbe  con- 
troversy, however,  by  stipulation  entered  In- 
to by  the  parties  while  the  Jury  trial  was 
going  on,  was  taken  txcm  the  consideration 
of  the  jury  and  subseqnently  decided  by  the 
court 

[R3  Nor  did  the  court  err  In  denying  ap- 
pellant's motion  for  a  Judgment  (notwith- 
standing the  verdict  Without  going  Into  de- 
tails, it  may  be  stated  there  was  strong, 
substantial  testimtoiy  Qiat  appellant  was  free 
from  negllgrace  in  Its  treatment  and  care  of 
the  meat  Thus  it  is  manifest  that  there  was 
substantial  evidence  on  both  sides  of  the 
question,  and  therefore  the  determination  of 
it  was -for  the  jury. 

Assignments  of  error  in  denying  the  mo- 
tion for  a  new  trial  and  in  entering  Judgment 
upm  the  verdict  are  siq^ported  by  no  dlstine- 
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tive  argument  of  the  appellant,  and  xeqnire 
no  further  conslderatliw  here. 
Judgment  afBrmed. 

MAIN,  MOUNT,  HOLCX)UB,  and  TOL- 
MAN,  JJ^  concur. 


COCHRAN  V.  COCHRAN.    (No.  15999.) 
(Snpreme  Court  of  Wasbisgton.  Feb.  7, 1921.) 

1.  Trusts  ^63%— No  resulting  trust  la  laai 
arlsss  on  payment  of  mortgage  for  mortgagor. 

As  a  mortgage  is  a  mere  lieo,  and  does  not 
pass  title,  defendant,  who  paid  a  large  portion 
of  the  amonnt  necessary  to  redeem  land  from 
mortgage  foreclosure,  the  owner  paying  the 
other  portion,  did  not  acquire  any  equitable  ti- 
tle on  theory  of  a  tmst,  under  the  rule  that 
if  one  person  bnya  land  with  the  moner  of 
another  and  takfes  title  in  his  own  name  there 
is  a  resulting  trust 

2.  Mortgages  «=»I37,  534  —  Mortgaoa  oreatM 
only  a  Hon;  until  expiration  of  redomptlon 
period,  Rurohaser  has  only  a  lien. 

A  mortgaKS,  unlike  a  mortgage  at  common 
law,  does  not  vest  title  in  the  mortgagee,  but 
onl7  creates  a  lien;  end  a  foredosure  Bale  of 
land,  looldnff  to  the  satisftnstiop '  of  the  mort- 
gage  deb^  croatea  no  greater  interest  in  the 
pnrdiaser  dnrfaif  the  period  within  which  the 
mortgagor  may  redeem  under  Bwn.  Oode  181S, 

Department  1. 

Appeal  from  Sui>erlor  Court,  Benton  Coun- 
ty; John  TnsaXt  Judge. 

Action  Morgan  V.  Oodiran  against  Ir- 
win B.  Cochran,  who  crosa-complalned. 
From  judgment  In  tarot  of  defendant  on  his 
croaa^nnplaint,  plaintiff  appeals.  Berersed 
and  remanded,  with  directions. 

Stephen  B.  Chaffee,  of  Sunnyslde,  for  ap- 
pellant 

Q.  W.  Hamilton,  of  Prosaer,  and  Thoe.  H. 
WUbqu,  of  Yakima,  for  respondent 

PABKER,  0.  J.  The  plaintiff,  Morgan  V. 
Cochran,  commenced  this  action  in  the  supe- 
rior court  for  Benton  county  against  the  de- 
fffldant,  Irwin  E.  Cochran,  and  others,  seek- 
ing a  decree  quieting  title  in  himself  to  a 
Quarter  section  of  land  In  that  county.  The 
record  brought  fifere  from  the  superior  court 
indicates  that  the  trial  upon  the  merits  pro- 
ceeded aa  though  Irwin  B.  Cochran  was  the 
only  def^dant,  and  resulted  In  a  Judgment 
decreeing  title  to  an  imdlvlded  "/as  of  the 
land  to  be  in  the  plaintiff,  and  title  to  an  un- 
divided i»/j8  of  the  land  to  be  in  the  de- 
fendant, Irwin  E.  Cochran,  as  prayed  for  in 
hlg  affirmative  answer  and  cross-complaint 
From  this  disposition  of  the  cause  the  plain- 
tiff has  appealed  to  this  court  Reqiondenf  s 
claim  of  title  to  the  undirlded  ^Vis  of  the 


land  and  the  trial  court's  Judgment,  are  rest- 
ed upon  the  theory  of  a  resulting  trust  aris- 
ing in  favor  of  respondent  and  against  appel- 
lant, by  reason  of  respondait  having  contrib- 
uted towards  and  paying  to  the  ^eriff  of 
Benton  county  i»/jg  of  the  amount  of  the 
redemption  money  necessary  to  redeem  the 
land  from  a  sale  thereof,  made  under  a  judg- 
ment of  the  superior  court  of  that  county 
foreclosing  a  mortgage  upcsi  the  land. 

ThCTe  seems  to  us  to  be  but  little,  if  any, 
room  for  controversy  over  the  controlling 
facts  of  this  case.  They  may  be  summarized 
aa  follows:  In  AprU,  1918,  appelant,  being 
then  the  bwner  of  and  vested  with  full  legal 
title  to  the  land,  executed  a  mortgage  fhere. 
M  to  secure  an  indebtedness  of  $2,000  owing 
by  him  to  the  mortgagees.  In  S^tember, 
1916,  the  mortgagees  were  awarded  Judgment 
of  foreclosnre  of  the  mortgage^  by  the  supe- 
rior court  for  Benton  county.  Execution  be- 
ing issued  directing  the  sale  of  the  land,  to 
satisfy  the  Judgment,  a  sale  of  the  land  was 
accordingly  made  <ki  October  28,  1916,  at 
which  time  the  Connecticut  Investment  CMn- 
pany  became  the  purchaser  of  the  land,  re- 
sulting in  a  c»tiflcate  of  sale  being  accord- 
ingly Issued  by  the  sheriff  to  that  company. 
Bespondent  aUegea  In  Us  CKMHxnnplalnt: 

*  ^  the  year  1817  and  prio^  to 

October  29,  1917,  the  plahitiff,  M.  V.  Codiran. 
and  this  defendant,  Irwin  B.  Godiran,  made 
every  effort  to  either  sell  the  above -described 
land  or  to  make  a  loan  In  order  to  redeem  It 
from  the  execution  sale,  the  plaititiff,  M.  V. 
Cochran,  not  having  the  funds  necessary  t» 
redeem,  the  plaintiff,  M.  V.  Godiran.  had  de- 
cided to  abandon  the  land,  and  that  prior  to 
the  29th  day  of  October,  1917,  the  pUdntiff. 
M.  v.  Cochran,  finding  he  was  unable  to  procure 
the  funds  to  redeem  the  aforesaid  land  from 
said  execution  sale,  he,  the  said  jdalntiff,  U. 
V.  Cochran,  and  his  brother,  Irwin  B.  Cochran, 
tills  defendant,  agreed  to  and  did  Jointly  fur- 
nish the  money  to  redeem  the  said  land  from 
said  execution  sole,  which  required  in  the  ag- 
gregate the  sum  of  $2,900,  pursuant  to  whldh 
agreement  the  said  M.  V.  Cochran  furnished 
$900  and  this  defendant  furnished  the  sum 
of  $1,900  of  said  amount  necessary  to  re- 
deem said  land,  all  of  which  was  paid  to  said 
sheriff  of  Benton  eoun^,  by  this  defendant  on- 
tbe  29th  day  of  October,  1917,  whereupon  the 
said  sheriff  delivered  to  this  defendant  a  ear* 
tificate  of  redemption  to  the  plaintiff,  M.  Y. 
Cochran,  reinstating  the  legal  title  in  tlM  name 
of  the  plaintiff." 

We  shall  assume  these  pleaded  facts  to  be 
true,  except  as  to  appellant's  dedstdn  to  aban- 
don the  land,  though  we  regard  that  fact  as 
immaterial  to  our  present  Inquiry.  The  rec- 
ord is  wholly  barren  as  to  any  Information 
as  to  what  understanding  existed  between 
appellant  and  respondent  at  the  time  of  the 
redemption,  touching  the  Question  of  respond- 
ent's acqulrlug  any  interest  In  the  land  by 
reason   of   his  contributing  and  paying 
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towarJa  iti  redemptfon  from  the  fwecaosnre 
sale;  nor  does  the  record  furnish  us  any 
Information  tonchlng  the  question  of  what 
undentandlns  existed  between  th^  at  the 
time  of  the  redemptitm  as  to  bow  or  when,  if 
at  all.  appellant  tfas  to  reimburse  respond- 
ent for  the  amonnt  so  adranced  and  paid  by 
him  In  effecting  the  redemption.  There  is 
eridenee  of  acts  and  language  of  req;K>ndent 
occurring  after  the  redemption,  strongly  ln< 
dlcatlng  that  respcmdrait  regarded  the  obliga- 
tion of  appellant  to  him  merely  as  that  of  a 
debtor,  owing  blm  the  amount  advanced.  No 
claim  seems  to  have  been  made  to  the  land 
by  any  one  other  than  ap[>ellant,  untU  the 
spring  of  1018,  wben  re^Kmdent  made  claim 
to  the  whole  of  It  as  part  of  the  estate  of 
the  deceased  mother  of  an)ellant  and  re- 
spondeot,  respondent  being  then  administra- 
tot  of  the  mother's  estate,  wMch  clahu 
prompted  appellant  to  soon  thereafter  com- 
mence this  action  to  quiet  bis  title  to  tbe 
land  as  against  all  of  the  mothw'a  heirs,  in- 
cluding the  respondent. 

We  hare  seen  that  the  theory  of  counsel 
for  respondent  is,  not  that  appellant  la  in- 
debted to  him,  but  that  he  Is  entitled  to  be 
adjudged  the  equitable  owner  of  k/ss  of 
the  land  by  reason  of  having  advanced  ^t 
proportion  of  the  money  which  effected  its 
redemption  from  the  mortgage  foreclosure 
sale.  So  It  seems  that  the  qaestlon  here  to  be 
answered  Is  whether  or  not  respondMiit  Is  en- 
titled to  be  adjudged  the  owner  of  an  un- 
dlvldea  iVti  of  the  land  upon  the  theory 
that  there  has  arisen  a  resulting  trust  In  his 
fiTor  against  appellant  from  the  fact  that 
lie  advanced  and  paid  from  Ids  own  money 
>•/>•  of  On  amount  necessary  to  effect  the 
redonptloa  of  tbe  land  from  ttie  mortgage 
foreclosure  sale. 

[1]  Counsd  for  reiCHmdait  Invoke  0ie  gen- 
eral rule,  a  brief  statement  of  which  Is  to  be 
found  In  8  Pomeroy's  Equity  Juria^midakce 
(4tb  Ed.)  1 10S7,  as  follows: 

"In  pursuance  of  the  ancient  equitable  prin- 
ciple that  the  beneficial  estate  follows  consid- 
eration and  attadies  to  the  party  fr<Hn  whom 
the  cmosidu'atton  comes,  the  doctrine  is  set- 
tied  in  Bnglond  and  in  a  great  mojori^  oi  the 
American  statea  that;  where  pn^erty  Is  par- 
chased  and  the  eonreyanee  ot  the  legal  title 
is  U^kva  in  the  none  of  one  person.  A.,  while 
the  pnrdiaee  priee  U  paid  by  another  person, 
B.,  a  trust  at  once  results  in  favor  of  the  par^ 
who  pays  the  price,  and  the  holder  of  the  legal 
title  becomes  a  tyistee  for  him." 

In  26  Buling  Case  Law,  p.  1227,  tbe  rule  is 
stated  In  a  form  rather  more  directly  appll- 
caUe  to  the  great  majority  of  cases  wherein 
It  is  Invf^d,  as  fellows: 

"If  one  person  boys  land  with  tiie  money  of 
another,  even  though  there  is  no  fldodaiy  re- 
lation, and  takes  the  legal  title  in  his  own  name, 
there  is  a  resulting  trast,  and  the  legal  title 
is  a  mere  naked  form,  and  only  evidence  of 
title  In  favor  of  tbe  cestui  que  trust,  because 

195P.-1S 


his  money  paid  for  It.  Asd  If  a  person  having 
the  money  or  means  of  another  in  his  bands  to 
Invest  for  the  owner  nses  the  same  in  the 
purchase  of  property  in  his  own  name,  the  law 
will  hold  him  to  be  the  trostee  ot  the  owner  of 
the  money  or  other  consideration  need  In  effect- 
ing the  purchase." 

[2]  This  is  not  a  case  of  a  pnrdiaser  pay- 
ing money  which  is  In  his  hands  belonging 
to  another  as  tbe  purchase  price  of  ^*/»»  of 
the  land  and  taking  title  In  himself,  and 
thus  becoming  a  trustee  thereof  for  the  <Mie 
whose  money  be  so  paid,  under  the  rule  above 
noticed;  but  it  Is  a  case  of  the  would-be 
beneficiary  voluntarily  paying  bis  own  money 
and  seeking  to  become  such  beneficiary  by 
such  payment  No  decision  has  come  to  our  - 
notice  recognizing  the  creatiw  of  a  resulting 
trust  in  favor  of  one  so  paying  aU  or  a  part 
of  the  purchase  price  of  land.  However,  the 
authorities  seem  to  be  that  the  rule  Invoked 
Is  applicable  only  to  a  purchase,  and  the  pass- 
ing of  the  legal  title  to  land  as  a  result  of 
such  purchase,  and  not  to  the  advancement 
or  payment  of  money  to  effect  a  mere  redemp- 
tion or  discharge  of  a  lien  upon  the  land. 
Now  what  was  the  result  of  the  payment  by 
respondent  from  bis  own  funds  of  »»/s8  of 
the  amount  necessary  to  redeem  this  land 
from  the  sale  made  under  tbe  mortgage  fore- 
closure judgment?  It  has  -become  the  well- 
settled  law  of  this  state  that  a  mortgage,  un- 
like a  mortgage  at  common  law,  does  not  vest 
title  in  the  mortgagee,  but  only  creates  a 
lien  upon  the  land  In  favor  of  the  mortgagee 
as  against  the  Interest  of  tbe  mortgagor,  anu 
that  a  foreclosure  sale  of  the  land  looking 
to  the  satisfaction  of  the  mortgage  debt  cre- 
ates no  greater  Interest  In  the  land  in  tbe 
purchaser  at  such  sale,  during  tbe  period  al- 
lowed by  statute  within  wblch  the  mortgagor 
may  redeem.  In  other  words,  the  mortgagor 
is  not  by  such  sale  divested  of  his  title  to  the 
land  prior  to  the  expiration  of  the  redemp- 
tion period,  and  can  evoi  then  be  divested 
of  his  title  only  upon  his  failure  to  redeem 
during  lhat  period.  Rem.  Code,  {  C97;  Hays 
T.  Merchants*  National  Bank,  14  Wash.  192. 
44  Pac.  187 ;  Singly  v.  Warren,  18  Wash.  434, 
51  Pac.  1066,  68  Am.  St  Rep.  896 ;  De  Rob- 
erts V.  Stiles,  24  Wash.  611,  64  Paa  796;  Car- 
roll V.  Hill  Tract  Imp.  Co.,  44  Wash.  569,  81 
Pac.  835. 

It  seems  plain  ttierefore  that  the  legal  title 
to  this  land  and  the  whole  thereof  at  all 
times  in  question  remained  In  appellant  and 
that  respondent  did  not  in  any  sense  purchase 
any  part  of  the  land  or  the  legal  title  there- 
to by  furnishing  and  paying  a  portion  of  tbe 
redemption  money  as  above  noticed.  Re- 
^ndent  merely  aided  In  causing,  by  the  use 
of  bis  own  money,  the  satisfaction  and  dis- 
charge of  the  mortgage  and  foreclosure  Judg- 
ment lien  during  the  period  of  redemption, 
and  at  a  time  when  the  legal  title  to  tbe 
land  remained  In  appellant  without  any  ne- 
cessitr  of  anj  conveyance  thereof  from  any 
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one.  With  me  exception,  to  be  presently  no- 
ticed, fliere  bas  not  come  to  our  attentkm  any 
decision  or  any  expression  of  any  text-writer 
Indicating  that  a  resoltlng  trust  will  arise, 
vesting  equitable  title  to  real  property  in 
land,  from  tbe  &ct  of  the  <me  claiming  such 
title  having  voluntarUy  paid  from  his  own 
funds  mon^  towards  the  satlsfiictlOB  of  a 
Uen  upoQ  the  land.  The  authorities  seem  to 
us  to  Imp^  that  the.  doctrine  of  resulting 
trusts  and  the  rule  of  their  creation  as  above 
noticed  has  no  ax^llcatlon  exc^t  to  the  trans- 
fer of  the  legal  title  to  land.  It  may  be  that 
there  are  no  decisions  expressly  so  holding, 
but  we  think  such  an  Inference  can  be  read 
between  the  lines  In  the  following  dedslons: 
Tobln  V.  ToUn,  139  Wis.  494.  121  N.  W.  144: 
Hanrlon  v.  Hanrion,  73  E^n.  25,  Si  Fac.  381; 
TlcheneU  v.  Tlcbenell,  74  W.  Va.  237,  81  S. 
B.  978;  Munch  v.  Shabel,  37  Mich.  166.  The 
(mly  decision  coming  to  our  notice  which 
seems  to  hold  to  the  ctmtrary  of  this  view  Is 
that  of  Tillman  v.  Murrell,  120.  iUa.  239,  24 
South.  712.  Lotting  to  the  language  oC  that 
dedaiMi  apart  from  tiie  statement  of  the 
tacts  of  the  cas^  it  does  seon  that  it  was 
tiiere  bcild  that  (me  paying  his  own  money 
for  redemption  of  land  of  another  from  a 
mortage  sale,  Is  entitled  to  be  decreed  the 
equitable  owner  of  the  land.  The  decision  is 
Tray  brief,  and  (Ates  no  authority.  The  re- 
sult may  be  accounted  for  upon  the  theory 
that  the  sale  of  the  land  in  satisfaction  ot 
the  mortgage  vested  legal  title  In  tiie  pur- 
chaser even  during  the  redemption  period, 
which  seems  to  be  the  law  of  some  states,  and 
possibly  is  of  Alabama,  though  as  to  this  we 
are  not  advised.  However,  looking  to  tiie 
facts  in  that  case  as  stated  preceding  the 
court's  opinion,  it  appears  that  the  redemp- 
tion money  was  paid  in  pursuance  of  an  oral 
agreement  by  tiie  terms  of  which  the  one  who 
paid  the  money  was  to  receive  conveyance  of 
the  land,  whldi  conveyance  he  did  receive  be- 
fore the  controversy  in  that  case  arose;  it 
being  one  In  which  the  creditors  of  the  orig- 
inal owner  claimed  that  the  land  was  sub- 
ject to  their  rights.  That  decision,  we  think, 
should  not  be  regarded  by  us  as  of  controlling 
force  in  f&vor  of  resp<mdent 

Counsel  for  respondent  dte  and  quote  from 
the  text  of  39  Cyc.  t^,  as  follows: 

"Ab  a  general  rule,  the  nature  of  the  sale  or 
conveyance  by  whidi  the  titie  to  property,  paid 
for  by  one  person's  money,  is  acquired  1^  an- 
other, is  imnuiterial,  provided  it  is  suffitient  to 
pass  the  legal  titie  to  the  person  against  whom 
tlie  trust  is  sought  to  be  dedared;  aod  if  the 
circumataQces  are  sufficient  for  tliat  purpose 
a  resulting  trust  will  arise,  although  the  prop- 
erty is  purchased  at  a  judicial  sale." 

Counsel's  thought  seems  to  be  that  this  view 
of  the  law  argues  that  what  reepondent  did 
towards  the  redonption  of  the  land  was  with- 
in the  si^rit  of  the  rule  of  the  creation  of 
resulting  trusts.   It  seems  to  us  HiOt  this 


quotation  from  Cyc.  argnea  to  fbe  contrary. 
In  that  it,  like  all  the  authorities;  except  TIU- 
man  v.  Murrell,  supra,  Inferentially  refers  to 
the  rule  as  ai^ltcable  only  to  the  losslng  of 
tiie  legal  title  to  land. 

While  In  the  crosa-complaint  of  respoodent 
there  Is  added  to  the  prayer  that  he  be  ad- 
Judged  the  owner  of  an  undivided  ^Vis  of 
tiie  land  a  prayer  for  "such  otlwr  and  forthra 
relief  as  to  the  court  may  seem  meet  and  just 
In  the  premtoes,"  there  Is  no  argument  ad- 
vanced In  the  Inl^s  of  counsel  for  respond- 
ent {bat  he  Is  entltied  to  any  other  relief  than 
tiiai  he  be  adjudged  to  have  title  to  the  land 
to  the  extent  of  an  undivided  ^^/t»  thereof, 
according  to  the  spedflc  prayer  of  bis  <tob8- 
complaint  We  are  therefore  not  deddlng 
any  question  other  thfui  that  of  the  title  to 
the  land.  The  wife  of  appellant  also  Is  a 
party  ^alntur  and  appellant  with  him,  and 
of  course  wiU  share  with  him  the  fruits  of 
this  litigation.  'We  have  omitted  her  name 
from  our  dlscussIOD  merely  for  ctntvenlence  of 
expression. 

We  ccmdude  that  tiie  Judgment  of  the  supe- 
rior court  most  be  reversed,  and  the  cause 
rrananded  to  that  court,  with  directions  to 
enter  Jods^ent  quieting  titie  to  the  whide  of 
the  Isnd  in  appellant  as  against  the  dalm  ot 
title  thereto  made  by  reqrandent.  It  la  ao 
ordered. 

MACKINTOSH  and  BRIDOBS.  J3^  concur. 


STATE  ex  rel.  DESHLER  v.  DESHLER. 
(No.  16035.) 

(Sapreme  Court  of  Washington.  Feb.  7, 1021.) 

Habeas  oorpus  ^=999  (3)  —  Award  of  alaor 

ohiid  to  father  held  proper. 

Upon  a  wife's  application  against  her  hus- 
band for  habeas  corpus  under  Rem.  Code  1915, 
§  1064,  to  eecure  control  of  tbeir  minor  son. 
where  each  parent  was  competent  to  Iiave  such 
custody,  so  that  tiio  son's  welfare  was  the 
chief  consideration,  facts  htM  to  show  that  the 
trial  court  did  not  abase  Its  discretion  in  lesT- 
ing  the  son  with  the  respondtmt  father,  in  view 
of  school  and  otber  advantages;  the  judgment 
allowing  proper  visitationa  by  the  relator  in 
a  way  that  might  tend  to  bring  the  parents  to- 
gether. 

Department  1. 

Appeal  from  Superior  Conrt,  Stevens  Coun- 
ty;  C.  H.  Neal,  Judge. 

Proceedings  In  habeas  corpus  by  the  State, 
on  the  relation  of  Martha  J.  Deshler,  against 
E.  H.  Deshler  to  secure  the  custody  of  John 
Clark  Deshler,  a  minor.  From  a  Judgm^t 
fixing  custody,  the  relator  appeals.  Affirmed. 

Zent  &  Jesseph,  of  Spokane,  for  appellant 
W.  Lon  Johnson  and  Wenta  ft  Bailey,  all 
of  Colvllle,  for  respondent 
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PABKEB,  O.  J.  HklB  iB  a  habeas  corptis 
proceeding  under  section  1064,  Ran.  Code, 
conunenced  In  the  superior  court  for  Stev^ia 
county,  wherein  the  relator,  Martha  J.  Desh- 
ler.  seeks  recovery  from  the  defendant,  E.  H. 
Deshler,  her  husband,  of  the  custody  of  thedr 
minor  son,  John  Clartc  Deshler,  who,  at  the 
time  of  the  trial  of  the  cause  upon  merits, 
was  nearly  elicit  years  old.  The  trial  result- 
ed in  findings  and  a  Judgment  reading  as  fol- 
lows: 

"  •  •  •  It  is  ordered,  adjud^pd.  and  de- 
creed, and  this  does  so  order,  adjudite,  and 
decree,  that  the  defendant,  B.  H.  Desbler,  be 
given  and  he  hereby  is  awarded  the  custody 
and  control  of  the  minor,  John  Clark  Deshler, 
Tutil  the  further  order  of  this  court,  subject 
to  provision  herein  stated. 

"And  it  is  further  ordered,  adjudged,  and 
decreed  as  follows: 

"That  the  relator  have  the  right  at  any  and 
tU  tfmes  to  visit  said  child  at  his  home,  and 
that  she  have  the  rli^t  to  have  the  custody  of 
said  child  on  Saturday  and  Sunday  in  each 
week:  when  necessary,  defendant  to  convey 
said  boy  to  relator  and  return,  if  within  12 
milea  of  relator,  the  child's  health  permittins, 
tad  weather  conditions  being  such  as  win  per- 
mit said  chUd  safely  and  conveniently  to  leave 
Ids  home  and  travel  over  the  roads  to  the 
place  of  abode  of  relator,  such  right  to  contin- 
ue so  ions  as  the  relator  shall  remain  in  the 
state  of  Wasbineton. 

"That  relator  may  have  the  custody  of  said 
boy,  if  she  so  desires,  during  summer  echool 
vacations  at  her  own  expense,  and  within  Ste- 
vens county,  and  subject  to  visits  by  the  father. 

"That  in  ease  the  relator  returns  to  the  state 
<a  Missouri,  and  thereafter  elects  to  visit  said 
diild,  that  the  defendant  pay  to  the  relator, 
Mice  each  year,  in  advance  upon  demand  by 
mail,  at  such  time  as  she  elects  to  make  such 
visit,  the  sum"  of  $200  to  defray  her  expenses* 
on  such  visit  from  Missouri  and  return;  such 
visit  to  be  made  within  20  days  after  such  pay- 
ment by  defendant. 

"That  auch  child  shall  not  be  removed  from 
the  state  of  Washington,  except  upon  permis- 
sion of  the  court  had  by  order  duly  made  upon 
hearing  had  after  timely  notice  to  the  other 
party.   •  • 

From  this  disposition  of  the  cause  in  the 
superior  court,  the  relator  has  appealed  to 
this  court. 

Tt»e  controlling  facts,  as  we  view  them, 
may  be  summarized  as  follows:  Respondent 
and  atq^ellant  are  husband  and  wife.  At  the 
time  of  the  trial  In  the  superior  court  In  Sep- 
tembw,  1918,  aiv^lant  was  61  years  <dd, 
while  respondcsit  was  then  47  years  old. 
Tbey  were  married  some  12  years  prior  to 
that  time.  Both  of  them  had  boen  twice  mar- 
ried before  tb^  marriage  to  each  other.  Ap- 
pellant bad  several  children  by  her  former 
busband,  all  of  whom  are  now  married  and 
caring  tot  themselves,  Bespondent  has  no 
children  other  than  the  minor  son  whose  cus- 
tody Is  here  In  question.  Appellant  and  re- 
spondrat  were  both  horn  in  the  state  ot  Ula- 
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sourL  He  continued  to  make  his  home  there 
until  March,  1918.  She  continued  to  mai& 
her  home  there  until  April,  1919,  and  may 
possibly  be  considered  as  maintaining  her 
residence  there,  even  up  to  the  present  time, 
though,  as  we  proceed,  that  fact  will  appear 
to  be  somewhat  donbtfol.  They  seem  to  have 
considered  their  respective  property  rights 
as  separate,  by  reason  of  the  manner  in  - 
which  they  were  acquired.  In  any  event, 
their  respective  prt^erties  seem  to  have  been 
so  managed  at  all  times  since  their  marriage. 
Each  socms  to  be  well  able,  so  far  as  mate- 
rial possessions  are  concerned,  to  care  for 
this  minor  son.  Appellant's  property  is  in 
Missouri,  while  respondent's  property  Is  in 
Stevens  county,  in  this  state.  The  married 
life  of  these  people  has  been  attended  by  a 
lack  of  harmony  of  such  a  pronounced  char- 
acter that  It  now  seems  that  they  have  both 
resolved  to  no  longer  live  together,  though 
they  have  made  no  agreement  to  that  effect. 
To  here  review  In  detail  the  causes  bt  this 
lack  of  harmony  and  their  acts  and  words 
towards  each  other  evidencing  It  would  bo 
but  to  unnecessarily  relate  a  distressing 
story.  In  the  spring  of  1918  their  relations 
had  become  so  strained  that  she  gave  bim  to 
understand  that  she  wished  him  to  leave, 
saying  to  bini,  according  to  his  testimony: 
"You  go  away  and  I  hope  I  will  never  hear 
from  you."  Whether  or  not  these  were  her 
exact  words  we  need  not  decide,  but  the  facts 
and  circumstances  disclosed  by  the  evidence 
seem  to  us  to  show  that  this  was  then  what 
she  meant  blm  to  understand  as  her  settled 
state  of  mind  towards  him.  Nor  can  we 
think  that  she  was  justified  in  «itertainlng 
such  a  pronounced  dislike  for  him,  though 
we  do  not  say  that  he  was  wholly  blameless 
for  the  lack  of  harmony  existing  between 
them.  This,  we  think,  is  as  far  as  we  need 
go  touching  the  question  of  which  one  was 
most  at  fault  In  the  bringing  about  their  In- 
harmonious relations,  since  this  is  not  a 
question  of  divorce.  The  evidence  seems  to 
show  that  the  association  of  this  young  sou 
with  his  father,  resp(md«it.  had,  at  least  for 
a  year  or  two  previous  to  that  time,  beai 
more  intimate  than  such  association  would 
ordinarily  be  between  a  father  and  a  son  of 
that  age,  in  that  respondent  repeatedly  took 
the  son  with  blm  to  bis  work  In  the  fields  and 
on  trips  to  town,  witb  a  view  of  caring  for 
the  son  at  such  times,  thus  relieving  In  a 
measure  the  mother  tram  that  degree  of  care 
and  responsibility  a  mother  would  ordina- 
rily have  of  a  child  of  that  age.  This  seems 
to  have  been  done  a  great  many  times,  not 
with  the  mere  approval,  but  in  compliance 
with  the  expressed  wlSb,  ot  appellimt,  made 
seemingly  to  the  wA  that  she  be  not  bothered 
with  the  core  of  the  son  at  such  times,  and 
without  any  other  reason  therefor  on  ber 
part.  Bespondent  testified  In  part  as  fol- 
lows; 
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'*One  morning  ifae  got  mad  when  I  was  going 
horseback  becauae  I  would  cot  take  him;  she 
wanted  me  to  take  him.  I  says,  'I  cannot  take 
him  tcHJay;'  and  she  says,  *Toa  can.'  I  says, 
'If  I  take  him  I  will  take  him  and  will  not 
come  bax:k.'  She  says,  'If  you  want  to  go,  I 
never  want  to  hear  from  you.'  During  the 
time  after  he  reached  three  yean  he  was  in 
my  custody  nearly  all  the  time.  I  took  him 
with  me  when  I  went  to  work,  where  I  was 
plowli^  on  the  farm  a  whole  lot.  I  took  him  ap 
to  my  brother's  with  me  lots  of  times." 

Respondent  also  testified  that  he  asked,  ap- 
pellant to  go  away  with  him  and  establish  a 
new  home,  which  she  refused  to  do.  On 
Mar<di  27. 1018.  appellant  and  respondent  were 
living  upon  her  farm  in  Missouri,  where  they 
had  resided  for  some  years.  On  that  day, 
while  she  .was  away  from  home  visiting 
neighbors,  respondent  put  the  personal  ef- 
fects of  himself  and  the  son  In  his  Ford  au- 
tMoobile,  and  with  the  son  drove  away  from 
their  luHue  witli  the  intention  of  never  re* 
turning.  He  left  no  word  as  to  where  he  and 
the  son  were  going.  Indeed,  he  seems  not 
to  have  had  any  very  definite  destination  in 
view,  tboagh  he  then  probably  thought  he 
would  sooner  or  later  meet  liis  brother  some- 
where In  the  Northwest  Some  time  later 
be  and  the  son  visited  some  of  his  brother's 
wile's  people  in  Montana,  .where  he  worked 
for  a  while.  Later  he  and  the  son  came  to 
Sterais  county,  In  this  state,  where  he  and 
Us  brother  acquired  a  ranch  of  considerable 
slse  and  value;  the  title  being  taken  in  the 
brofber's  name,  but  in  wbl<di  the  brother  ac- 
Ipiowledgas  that  respondent  has  an  intmst 
They  are  operatteg  this  ranch  as  partners. 
The  brother  testified  that  respondent's  Inter- 
est In  Uw  randi,  iwduding  the  stock,  la  worth 
approximate  $20,000.  Tbey  have,  <m  the 
part  of  the  ranch  which  seems  to  be  regard- 
ed as  resfptrndent's,  a  well  bnUt  and  equlKted 
dwidUng  house  worth  $4,600  to  $6,000,  In 
whltih  Uie  broths  and  his  wife  and  their 
young  son  live.  With  them  respondent  and 
hts  son  live  as  members  of  the  family.  It  is 
iflain  from  dte  evidence  that  the  son  Is  well 
cared  tor,  both  as  to  his  physical  and  moral 
well-being;  the  brother's  wife  caring  tot  him 
as  a  mother.  Th«e  Is  a  good  public  sdiool 
within  150  yards  of  th^r  home  where  school 
is  In  session  nine  months  of  the  year,  which 
the  son  attends  at  all  times  when  school  is  In 
session.  The  testimony  is  very  convincing 
that  the  son  oould  hardly  be  better  surround- 
ed and  provided  tar,  apart  from  the  one  fact 
that  he  is  not  llvii^  with  both  of  his  parents 
under  lllce  favorable  and  harmonious  condi- 
tions.  Appellant  did  not  learn  where  re- 
spraident  and  the  son  were  until  In  the  spring 
of  1019,  nearly  a  year  after  they  left  Missou- 
ri, though  she  apparently  made  considerable 
effort  to  find  them.  In  April  of  that  year, 
having  learned  tlut  they  had  come  to  Ste- 
vois  county,  she  came  to  Colville  with  a  view 


'  of  se^ng  and  getting  control  of  the  son.  Up- 
on her  arrival  there,  she  procured  an  auto- 
mobile and  drove  out  to  the  Deshler  mnch, 
some  eight  miles  north  of  Oolvtlle;  Upon 
her  arrival,  there  seemed  to  be  some  Aispo- 
sltlon  on  the  part  of  respondent  to  prevent 
her  seetaig-the  son.  However,  she  yras  per- 
mitted to  visit  wlfli  him,  evidently  as  long 
as  she  desired  to  at  tibat  time,  but  did  not 
attempt  to  take  htan  away,  apparently  being 
given  to  understand  that  she  oould  not  do 
so.  She  retamed  the  Q»t  day  and  visited 
with  the  son  about  an  hour.  A  few  days  lat- 
er she  cconmenoed  Oils  proceedtaig  in  the  su- 
perior eonrt  for  Stevens  county.  The  record 
shows  that  she  was  by  the  superior  court 
awarded  temporary  custody  of  the  son  dur- 
ing several  different  periods,  of  a  week  or 
so  each,  before  the  trial  of  the  case,  when 
she  had  him  with  h^  at  Ctdvllle,  She  re- 
mained in  Stevens  county  up  until  the  time 
of  the  trial,  which  occurred  September  26, 
1019,  five  months  after  she  came  to  Stevois 
county.  Whether  or  not  she  int«ids  to  re^de 
In  Washington  in  the  future,  instead  of  In 
Missouri,  is  not  made  plain.  In  her  testimony 
she  says; 

"My  old  home  is  in  MeK»r  coanty.  Mo.;  it 
is  the  only  home  I  have  now.  but  I  am  living 
here  in  Stevens  county  now.  I  am  living  with 
Mr.  and  Mrs.  Butler.  I  am  not  employed  by 
them.  I  have  a  room  there;  I  am  renting  a 
room  from  them;  I  am  paying  for  It,  bi  money, 
by  the  month.  X  don't  know  whether  X  will 
return  to  IfiBsonrI;  I  don't  know  what  I  will 
do.  I  don't  know  as  I  would  fetom  to  Mia- 
sonri  if  this  child  is  awarded  to  me." 

At  the  condni^Qn  of  the  trial  the  son  was 
taken  by  the  trial  judge  faito  Ms  chambers 
and  examined  In  the  presence  of  counsel  for 
both  aiK>ellant  and  xespoodent,  but  not  un- 
der oath;  appellant  and  respondent  neither 
being  presait.  That  examination  seems  to 
show  that  there  bad  not  been  Insdlled  Into 
his  mind  any  in  will  or  prejudice  towards 
either  Us  father  or  mother.  He  said  he  liked 
them  both,  and  }ie  did  not  seem  to  realize  that 
then  .were  any  serious  differences  between 
them.  He  plainly  evidenced  a  deirire  to  stay 
aa  the  farm  with  his  father  rather  tban  go 
back  with  bis  motber,  should  that  mean  his 
going  back  to  Missouri.  This  desire  of  the 
son  Is,  of  course,  of  alight  conseQu«u»  in 
view  of  the  fact  of  his  beli^  only  eight  years 
old,  but  is  not  to  be  entirely  Ignored.  While, 
as  we  have  noticed,  api;)eUant  Is  possessed 
of  about  as  much  properly  as  re^ndent, 
we  cannot  bring  ourselves  to  believe^  In  the 
light  of  the  evidence,  that  her  home  In  Mis- 
souri is  surrounded  with  Influences  as  con- 
ducive to  the  son's  mental  and  moral  wel- 
fare as  Is  the  home  of  respondent  in  this 
state.  Her  Missouri  home  Is  about  1%  miles 
tram  the  nearest  scho<a,  where  school  Is  in 
session  but  six  months  at  the  year,  Besides, 
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tbere  was  an  envlrotiment  then  for  vbli^ 
we  of  appellant's  grown  sons  seems  largely 
responsible,  .wfalcb  not  only  promoted  nnliap- 
piness  in  their  home,  but  also  may  well  be 
regarded  as  detrimental  to  the  son's  moral 
welfare.  We  do  not  think  It  necessary  to 
here  review  In  detail  the  &ct8  leading  ns  to 
this  conclnsion.  We  wonld  not  want  It  un- 
derstood that  we  deem  appellant  unfit  moral- 
ly for  the  care  of  this  son;  but,  as  between 
her  and  respondent,  we  are  fnlly  convinced 
that  he,  in  so  far  as  i)ersonaI  dlspcnlUon  and 
temperament  are  concerned,  Is  as  well,  If  not 
better,  oidowed  than  she  is. 

If  this  were  a  case  of  appellant's  seeking  to 
obtain  the  care  and  custody  of  this  son  as 
against  a  third  person,  we  coald  readily  bold 
that  his  welfare  wonld  not  call  for  the  award 
of  his  eare  and  cnstody  to  eacb  third  person 
as  against  her.  In  such  a  case  her  parental 
right  wonld  tarn  the  scale  In  her  favor,  In 
the  absMiee  of  a  very  strong  sbowijig  touch- 
ing her  nnfltness.  But  we  have  no  snd)  case 
here.  This  Is  a  controvery  over  the  cnstody 
of  this  son  between  his  parents,  each  of  whom 
has.  imder  ordinary  circumstances,  eqnal 
right  to  his  care  and  control.  There  senns, 
then,  but  little,  if  anything,  for  ns  to  here 
consider,  other  than  the  son's  welfare.  Un- 
der the  conditions  as  disclosed  by  this  rec- 
ord at  the  time  of  the  trial  In  the  superior 
conrt,  and  we  must  view  them  as  of  that  time, 
we  cannot  aay  that  the  trial  court  abused 
his  discretion  In  leaving  the  son  with  re- 
spcmdent,  the  father,  subject  to  the  privl- 
leges  of  appellant,  tbe  mother,  as  Bpecifled  in 
the  court's  Judgment  which  is  here  on  review. 
We  do  not  want  to  be  considered  as  condon- 
ing the  acts  of  respondent  in  taking  the  son 
away  from  Missouri  and  bringing  him.  to 
Washington,  and  his  failure  for  a  period  of 
nearly  a  year  thereafter  to  Inform  appellant 
of  where  he  and  the  son  were.  This  act  of 
respondent  would  no  doubt  weigh  against 
him  in  this  controversy  were  we  here  called 
upon  to  decide  only  the  rights  of  appellant 
and  respondent  as  against  each  other,  apart 
from  the  question  of  the  6<m'B  welfare.  Bat, 
the  latter  being  the  controlling  question  to  be 
decided,  we  cannot  escape  the  c<Micluaion  that 
we  would  not  be  warranted  in  disturbing  the 
Judgment  of  the  trial  court.  If  the  son  be 
left  vpith  respondent,  under  present  condi- 
tions, and  appellant  should  remain  in  Ste- 
vens county,  and  no  divorce  be  sought  by  el- 
ttier  appellant  or  respondent,  of  which  there 
seems  to  be  no  indloation  at  this  time,  it 
seexos  not  wholly  Improbable  that  these  peo- 
ple* may  again  resume  their  marriage  rela- 
tioua  and  found  a  new  home  together  in  this 
state,  wherein  both  may  have  the  fall  enjoy- 
ment ot  association  with  this  yonng  son. 
Sneb  a  desirable  result,  we  think.  Is  mwe 
Ukely  to  follow  from  fibe  present  ^position 
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ot  this  case,  than  by  grandng  to  appellant  all 
she  here  prays  for. 
Hie  judgment  Is  afflzmed. 

HOLCOMB,  MA0KINaX)3H.  and  BBII>a- 
ES,  JJ.,  concur. 


STATE  V.  PARKER.   (No.  16125/2.) 
(Supreme  (3ourt  of  Washington.  Feb.  2, 1^.) 

1.  Crlmlaa)  law  «»M67(3)— Opsolng  state- 
■leit  and  evldeace  held  ts  have  cured  nror 
Is  ovemillso  motlfla  to  strike  out. 

Error  in  overruling  motioos  to  strike  from 
an  information,  ebftrgiag  seduction  l^r  persaa- 
sion,  promise  of  marriage,  and  other  false  and 
frauduleot  means,  the  allegationa  of  persua- 
siOQ  and  false  aud  frauduleot  means,  does  not 
require  reversal,  where  the  opening  statement 
of  the  prosecuting  attorney  and  the  evidence 
introduced  limited  the  means  of  seduction  re- 
lied on  to  the  promise  of  mari^age,  in  view  of 
Rem.  Code  191S,  |  2137,  making  applicable 
to  criminal  trials  the  law  relating  to  civil  trials 
by  a  jury,  and  section  339  reqairing  the  plain- 
tiff in  a  civil  trial  to  briefly  atato  the  canie 
of  action  and  tbe  evidence  by  which  he  ex- 
pects to  sustain  it. 

2.  IfldlctMwit  aad  iaformatlan  «S9|25(I8)— 
Seduotloa  «a»37— Infornatlos  bald  Mllslsst 
and  sot  dupildtous. 

An  information,  diarging  that  defendant  by 
persuasion,  promise  of  marriage,  and  other 
false  and  fraudulent  means  seduced  and  had 
intercourse  with  an  unmarried  woman  of  pre- 
vious chaste  character,  is  not  subject  to  demur- 
rer for  the  failure  to  state  facts  suffieieat  to 
constitute  an  offense  or  tor  joinder  of  two  or 
more  separate  offenses. 

3.  SedsstfoB  «s>45— Birth  of  child  wlthls  eight 
mosths  held  within  period. 

The  birth  of  an  apparently  well-developed 
child  within  eight  months  and  one  week  after 
the  date  on  which  intercourse  was  charged  to 
liave  occurred  is  wittiin  the  period  oC  gestation 
as  fixed  by  medico-legal  authority,  so  that  it 
does  not  disprove  the  guilt  of  accused. 

4.  Criminal  law  ifsaMI  (1)— Denial  of  new  trial 
for  ounslatlve  evMenes  of  alibi  held  not  er- 
ror. 

Where,  after  the  state  elected  as  to  tbe 
date  on  which  they  would  rely  for  conviction, 
defendant  was  given  an  adjournment  to  enable 
him  to  meet  tbe  evidence,  and  at  the  recon- 
vening of  court  without  further  objection  tntro- 
dneed  testimony  by  two  relatives  and  another 
dlshiterested  witness,  estaMishlng  an  aUU,  it 
was  not  an  abuse  of  tbe  trial  court's  discretion 
to  deny  a  new  trial  for  newly  discovered  evi- 
dence by  another  witness  of  the  same  alibi. 

Department  2. 

Appeal  from  Superior  Cknirt,  Walla  Walla 
County;  Chester  F.  Miller,  Judge. 

William  Parker  was  convidted  of  seduction, 
and  ha  appeals.  Afflrmed, 
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John  C.  Eurapool.  of  Walla  Walla,  for 
appellant.  ' 

Earl  W.  Benson  and  A.  J.  GUUs,  botb  of 
Walla  Walla,  for  the  State. 

MITCHELL,  J.  Defendant  was  accused 
by  information  "of  the  crime  of  seduction 
committed  as  follows :  The  said  William 
Parker  on  or  about  the  15th  day  of  June, 
1919,  then  and  there  bein?  in  the  county  of 
Walla  Walla  aforesaid,  did  willfully,  unlaw- 
fnlly,  and  felonlonsily,  by  persuasion,  promise 
of  marriage,  and  other  false  and  fravdolent 
means  seduce  and  hare  sexual  Interoonrse 
with  and  debauch  Franble  Hoy,  an  immar- 
rled  woman  of  previous  cdiaate  character," 
etc;  The  Jury  returned  a  verdict  of  guilty, 
and  from  a  judgment  and  sentence  entered 
thereon  the  defendant  has  appealed. 

Five  assignments  of  error  consist  of  the 
court's  denying  motions  (1)  to  strike  from 
the  information  the  words  "other  falae  and 
^udalmt  means" ;  (2)  to  make  the  Informa- 
tion more  definite  and  certain  by  stating  what 
audi  false  and  franduloit  means  consisted 
of;  (8)  to  strike  the  wwd  "persaaslon" 
from  the  Information;  (4)  to  make  the  In- 
formation more  definite  and  certain  by  stat- 
ing what  the  persuasion  consisted  and 
(5)  overruling  a  donurrer  that  the  Infbrma- 
tion  diarges  the  commission  of  the  act  In 
several  distinct  and  inconsistent  ways. 

[1]  These  five  assignments  are  argued  to- 
gether by  the  appellant,  who  contends  that, 
since  this  court  held  In  the  cases  of  State  t. 
Carter,  8  Wash.  272,  36  Fac.  29,  and  State  t. 
O'Hare,  36  Wash.  616,  79  Pac.  39,  68  L.  R.  A. 
307,  104  Am.  St.  Rep.  970,  that  promise  of 
marriage  is  not  necessary  to  support  a  charge 
of  seduction,  therefore  the  information  in 
this  case  is  duplldtous  and  necessarily 
charges  the  crime  of  seduction  by  the  use  of 
three  and  possibly  more  separate  means.  Un- 
der the  statute  law  of  this  state  and  the  record 
in  this  case  we  find  it  unnecessary  to  engage 
in  a  discussion  of  the  authorities  upon  which 
the  apirellant  relies.  Section  2137,  Item.  Code, 
provides  that,  except  as  otherwise  specially 
provided,  the  law  relating  to  trials  by  Jury 
in  civil  actions  shall  apply  to  criminal  cases, 
and  section  339,  Rem.  Code,"  relating  to  the 
manner  of  conducting  Jury  trials  in  civil 
actions,  provides  that  after  the  Jury  has  been 
sworn  "the  plaintiff  shall  briefly  state  the 
cause  of  action  and  tiie  evidence  by  which  he 
expects  to  sustain  it"  In  the  present  case 
the  opening  statement  of  the  prosecuting  at- 
torney to  the  Jury  has  been  preserved  in  the 
record.  It  is  exceedingly  short,  clear,  and 
complete.  The  sole  and  only  means  therein 
stated  by  which  It  was  claimed  the  prose- 
cutrix was  induced  to  have  unlawful  inter- 
course with  the  appellant  was  his  promise  to 
marry  her,  which  It  was  declared  he  failed 
and  refused  to  perform.  No  claim  is  made 
that  any  evidence  Inconsistent  with  this 


single  diarge  was  admitted,  or  attempted  to 
be  introduced.  An  inspection  of  the  entire 
record  supports  this  view,  fnnn  which  It  la 
apparent  no  prejudice  resulted  to  appellant 
on  account  of  the  rulings  complained  of,  even 
if  technically  erroneous  at  the  time  they  were 
made,  which  as  before  stated,  we  find  it  un- 
necessary to  decide  in  this  case. 

[2]  Other  grounds  of  demurrer  to  the  in- 
formation are  that  it  does  not  state  facts 
sufilcieDt  to  constitute  an  off^isc^  and  that 
two  or  more  separate  offenses  are  Improperly 
joined  In  the  information.  They  are  oot  in- 
sisted upon  by  any  areunent  and  an,  we 
think,  without  merit 

Also  it  la  claimed  the  motion  for  a  new 
trial  should  have  been  granted.  It  Is  con- 
tended that  the  evidence  Is  Insuffideat,  both 
generally  and  specially,  to  mjffioH  the  ver- 
diet  It  is  true  that  there  are  appamt  oon- 
fiicts  and  ccmfuslon  in  some  of  the  dates,  and 
there  Is  other  testimony  an  unfortunate  ad- 
versary might  be  expected  to  argue  as  not 
being  d^endable,  Tb»  story  of  tbe  lowae- 
cutrlx  and  her  witnesses  does  not  possess  the 
order  and  accuracy  with  whldh  a  book  would 
be  written,  but  it  does  read  like' a  courtroom 
history  of  the  downfall  of  a  16  year  old  girl, 
procured  by  tbe  wiles  and  blandishments  of 
a  young  man  10  years  older.  In  this  case 
there  was  no  motion  either  for  nonsuit  or 
directed  verdict ;  and,  even  if  the  former  law 
requiring  evidence  corroborating  that  of  the 
prosecutrix  were  still  in  fore^  such  a  motion 
in  this  case  should  necessarily  have  been 
promptly  denied.  The  critidsms  of  appellant 
are  effective  only  to  suggest  the  province  of 
the  Jury  to  sift  out  the  troth,  and  the  evi- 
dence is  am[de  to  show  tbe^  have,  by  their 
verdict,  expres^d  the  fkct  in  this  case. 

.[S]  It  is  claimed  by  the  prosecution  that, 
as  a  result  of  the  act  of  Intercourse  with  the 
appellant  on  the  13th  day  of  June,  the  prose- 
cutrix gave  birth  to  a  ctitid  <m  the  20th  day 
of  February  next  following.  There  Is  testi- 
mony to  show  the  child  was  well  developed 
and  required  no  professional  services  to  pro- 
tect Its  welfare.  Therefrom  It  is  especially 
argued  by  the  appellant  that  he  cannot  be 
held  responsible  as  the  duration  of  pregnancy, 
measured  by  the  dates.  Is  below  the  recogniz- 
ed minimum  period.  There  is  testlmtmy  to 
show  that  the  child  did  require  and  have  the 
care  of  a  physician  at  the  time  of  Its  birth 
and  again  some  days  later.  Bnt  let  that  bfe 
as  it  may,  the  term  of  gestation  in  this  case 
is  clearly  within  the  m'edlco-Iegal  latitude 
approved  by  the  authorities.  See  State  v. 
Law,  03  Kan.  357,  144  Pac.  232,  and  Public 
Charities  Com'r  v.  Leary,  144  App.  Dlv.  283, 
129  N.  Y.  Supp.  148,  wherdn  authorities  both 
medical  and  legal  are  collected  and  cited. 
Other  authorities  to  the  same  effect  are  All- 
red  V.  State,  151  Ala.  376,  44  South.  60; 
Quails  V.  State,  02  Ark.  200,  122  S.  W.  4^ ; 
Peterson  T.  People^  74  lU.  App.  178;  HuU 
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T.  state,  96  Ind.  128;  S  Oreenleaf  on  Krl- 
denc^  1 162;  7  a  J.  1 129,  p.  99S.  There  was 
no  dlsputs  at  the  testlnumr  of  the  prosecatrix 
that  she  never  had  sexaal  Interconne  with 
any  one  oth»  than  api>^nt  The  paternity 
of  the  diUd  waiB  a  question  ot  fiict  for  the 
Jury. 

[4]  Lastly  It  is  claimed  a  new  trial  should 
bare  been  granted  on  account  of  newly  dis- 
covered evidence  of  an  aUM  interposed  by 
aiveUant  A  new  witness  made  affidavit 
tliat  <m  the  afternoon  of  Jnne  iStb.  (the  time 
tbe  staters  proof  shows  the  act  of  sexual 
Intercourse  was  had)  he  applied  to  aK>ellant 
tar  woife  on  appellant's  term  25  mQes  away, 
and  that  appelant  was  on  his  ftrm  all  that 
aftemocHL  The  record  shows  that  towards 
tbe  ciose  ot  the  state's  case  tbe  prosecution 
elected  to  rely  upcm  the  13th  day  of  June, 
raOier  than  IStti,  ae  alleged  In  the  Infor- 
matlOD,  as  tbe  date  on  which  the  act  of  sex- 
ual Intercourse  took  place,  and  that  upon  tbe 
state's  resting  Its  case  in  chief  appellant's 
attorney,  claiming  to  have  prepared  the  de- 
fense with  reference  to  the  date  of  June  16th, 
procured  a  continuance  up(Hi  the  further 
statement: 

"  •  •  •  I  would  lite  to  ask  now  a  continu- 
ance until  to-morrow  to  see  if  I  can  do  it, 
that  is,  covering  the  13th,  and  if  not,  I  would 
like  to  have  a  continuance  over  the  term." 

On  the  foUoi^Lng  morning,  without  any 
further  application  for  a  continuance,  the  ap- 
pellant  proceeded  with  tbe  trlaL  In  support 
of  an  aUM  he  produced  two  witnesses,  father 
and  brother,  who  testifled  with  drcumaUu- 
dal  delalU  refreshing  their  minds  by  written 
Instruments  of  about  that  date,  tliat  appel- 
lant'was  at  his  farm  all  day  and  night  on 
June  13th;  and  also  a  whoUy  dlslatearested 
wUneas,  who  testified  positively  that  he  was 
at  the  bome  of  Uie  prosecutrix  all  the  after- 
nooo  and  until  dark  on  June  ISth,  and  that 
appellant  was  not  tiiere  durii^  that  time. 
Under  Bocb  drcumstancea  ve  conclude  that 
t£e  trial  judge  did  not  abuse  a  sound  dis- 
cretion In  drying  the  motion  for  a  new  trial. 
Aflirmed* 

TOIiMAN.  MOUNT,  MAIN,  and  BOIr 
COMB,  JJ.,  concur. 


H08NER  at  al.  V.  MCDONNELL. 
(NOw  16130.) 

(Supreme  Oonrt  <rf  Washington.  Feb.  7,1^.) 

I.  sales  «s>52(6)  —  Evldesoe  held  to  sustain 
tatflsg  of  eORtraot  for  sale  fron  orlglsa]  ows- 
•r  to  defendast  Is  replevin. 

In  an  action  to  replevy  logs,  eridnice  held 
to  sustain  the  trial  courts  finding  that  a  con- 
tract for  sale  of  the         bad  been  entered 
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into  between  thfc  orli^nal  owner  thereof 
defendant. 


2.  Frauds,  statute  of  «=990(1)— Where  goods 
sold  are  at  distance  or  oaaaot  be  delivered 
and  seller  takes  possession  with  reasonable 

dispatch,  sale  not  void. 
Where  goods  sold  for  more  than  $50  are  at 
a  distance  from  tbe  place  of  contract,  or  are  of 
such  a  nature,  as  a  raft  of  logs,  that  they  cannot 
be  immediate^  delivered,  and  the  seller  anthor- 
izes  the  buyer  to  take  possepsion,  and  he  does 
take  possesaion  with  -all  reasonable  dispatch 
after  making  the  contract,  tbe  sale  is  not  void 
by  reason  of  Item.  Code  1916,  S  9290,  be- 
cause at  the  time  of  making  the  contract  there 
was  no  earnest  payment  and  no  acceptance  and 
receipt  of  part  of  the  goods. 

3.  Sales  «s»l8l(ll)  —  EvIdsBce  held  to  show 
logs  aooepted  by  buyer,  defendant  Is  replevin. 

In  an  action  to  replevy  a  raft  of  logs,  evi- 
dence Jteld  to  sustain  the  condnsion  that  there 
was  an  acceptance  of  the  logs  by  d^endant 
from  the  original  owner  and  seller  to  him. 

4.  Sales  •S=>3I3— Seller  who  parted  with  title 
and  possession  waived  lien. 

Where  the  seller  of  a  raft  of  logs  parted 
both  with  title  and  posaession,  the  transaction 
constituted  a  waiver  of  his  vendor's  lien. 

Department  1. 

Appeal  f rou)  Superlw  Court,  King  County ; 
John  S.  Jurey,  Judge. 

Action  by  O.  O.  Hosner  and  another  against 
John  W.  SIcDoosell,  doing  business  as  the 
J(^  HcDtmnell  Lumber  Company,  a  cor- 
poration. From  Judgment  for  deftedant, 
plaintiffs  appeaL  Affirmed. 

Jones,  Riddell  ft  Brackett,  of  Seattle^  for 
appellants. 

Douworth,  To<ld  &  Biggins,  of  Seattle,  for 
respondent 

FULLBBTON,  J.  Tbis  Is  an  appeal  from  a 
Judgment  In  favor  of  the  resiJondent,  entered 
in  au  action  of  replevin  in  which  the  appel- 
lants were  plaintiffs  and  the  respondent  was 
defendant 

In  the  year  1919  one  J.  B.  Wood  was  en- 
gaged In  the  lof^ng  business  at  a  place 
called  Squamish  Harbor,  situated  on  Hood's 
Canal.  A  part  of  his  output  consisted  of 
cedar  logs.  Two  s^arate  rafts  of  cedar 
logs,  the  app^anfs  entire  output  prior  to 
the  transaction  now  in  question,  had  been 
sold  to  tbe  respondent  UcDonnelL  Some 
time  in  the  early  part  ot  May,  1919,  Wood 
notified  the  respondent  th&t  he  would  have 
another  raft  of  cedar  logs  ready  for  delivery 
about  the  middle  of  the  month,  and  on  Fri- 
day, May  16,  the  respondent  visited  the  camp 
for  the  purpose  of  inspecting  the  logs,  and 
purchasing  them  If  he  found  them  saUafac- 
ti»y.  Tbe  respondent  was  satisfied  with  bis 


»For  otlwr 


see  ume  topic  and  KBT-NPlf  BHR  Id  all  Ker-Numbered  Dlsesta  sad  Indues 


Digitized  by 


Google 


232 


195  PACIFIC 


BEPOBTEB 


(Wash. 


InspecUon,  and  sought  to  irarchase  the  logs, 
but  Wood  was  unacquainted  with  the  current 
market  price  and  declined  to  enter  Into  a 
cfflitract  for  their  sale,  but  promised  to  give 
the  respondent  the  first  chance  to  purchase 
them  when  he  should  determine  to  sell  them. 
The  parties  came  to  Seattle  together  by  boat, 
arrlTlDg  there  In  the  early  morning  of  the 
following  day.  On  reaching  the  wharf,  and 
Just  prior  to  their  se|)aratlon,  the  respondent 
again  broached  Wood  ccmcerning  the  pur- 
chase of  the  logs,  when  Wood  Informed  him 
that  he  would  inquire  as  to  the  market  value 
of  such  logs,  and  Inform  the  resp<mdent  of 
his  conclusions  later  In  the  day.  The  logs 
at  that  time  had  not  been  scaled. 

As  to  the  subsequent  transactions  redatlng 
to  the  sale  and  purchase  of  the  logs  the  re- 
spondent and  Wood  are  directly  at  variance. 
The  respondent  testifies  that  Wood  called  him 
by  telephone  before  noon  of  the  day  they  ar- 
rived at  Seattle,  and  told  him  he  (Wood) 
could  get  $18.50  per  thousand  feet  net  for  the 
logs,  and  inquired  If  he  would  take  them  at 
that  price ;  t^at  he  Informed  Wood  he  would 
take  them,  and  that  Wood  thereupon  sold 
them  to  him  at  the  price  named,  authorizing 
him  to  send  a  tug  for  them  as  soon  as  they 
were  scaled,  which,  time  Wood  Informed  him 
would  not  be  later  than  Monday  or  Tuesday 
of  the  following  week.  The  respondent  fur- 
ther testifies  that  his  lumber'  mlU  Is  on 
Salmon  Bay  near  Seattle,  Inside  of  the  gov- 
ernment locks;  that  he  had  rec^ved  notice 
from  the  government  officer  in  charge  of  the 
locks  that  the  locks  would  be  closed  for  an 
Indefinite  period  commencing  on  the  1st  day 
of  June  following,  and  that  he  desired  to  ac- 
cumulate  before  that  time  a  suffl<dent  supply 
of  logs  to  keep  his  mill  in  <^ratlon  during 
the  dosed  period;  that  be  informed  Wood 
of  these  matters  prior  to  the  time  the  con- 
tract was  altered  Into;  and  that  it  was 
because  of  this  sltuatlai  that  he  obtained 
from  Wood  the  aattmrtaitlon  to  said  for  the 
■logs  as  sooo  as  the  scaler  had  completed  Us 
w<nk.  The  reqwodent  also  testifies  that  he 
was  unable  to  find  Wood  in  the  early  part  of 
the  week  following  the  making  of  the  con- 
tract, but,  learning  from  the  scaler  himself 
that  the  logs  had  been  scaled,  sent  the  tug 
for  them  on  Thursday,  May  20.  The  tug 
reached  the  raft  la  the  afternoon  of  the  same 
day  at  about  2  o'clock.  It  Immediately  made 
fast  to  the  raft,  and  after  some  <Aangefl  in 
the  shifter  sticks  Inclosing  the  logs,  proceed- 
ed to  tow  them  to  the  respondent's  mill, 
reaching  there  on  the  following  Saturday. 

The  re^ndent  left  Seattle  on  the  tug  for 
the  purpose  of  Inspecting  other  rafts  of  "logs. 
He  arranged,  however,  with  his  office  to  pay 
Wood  for  the  as  soon  as  he  could  be 
found. 

Wood's  testimony,  relating  the  agreement  to 
sell  and  the  authorization'  to  send  a  tow  for 
the  logs,  as  we  have  said,  is  directly  at  vari- 


ance with  that  of  McDonnell.  Be  admits 
calling  McD(Hmell  oa  the  telephone  after 
their  arrival  in  Seattle  oa  Saturday  morn- 
ing, but  r^tes  tbe  oonrersatton  between 
them  as  follows: 

"I  told  Mr.  McDonnell  I  was  offered  $18.50 
for  the  logs,  and  that  I  was  trying  to  fiod  out 
the  price  of  logs,  and  I  was  calling  him  up  to 
see  whether  they  were  worth  that  and  whether 
he  would  give  that  much,  and  he  said  be  did  not 
think  they  were  worth  that  much,  but  he  want- 
ed the  logs,  and  I  said,  'Well,  I  am  offend  that 
net  for  Oioat  logs,  and  I  haven't  the  scale  bill 
for  them  yet;  I  haven't  the  scale  bill,  but,*  I 
said,  'as  soon  as  I  get  the  logs  scaled  I  will 
call  you  np  again  and  make  arrangements  with 
you  about  the  logs.'  And  Mr.  McDomiell  said, 
*I  want  them,  and  I  will  take  them,'  and  I  said, 
'I  am  not  going  to  seU  them  to  anybody  until  I 
get  the  scale  bill.  After  I  get  the  scale  blU  I 
am  gdng  to  give  yon  a  diance  at  the  Ion*  «nd 
he  said,  'WUl  it  be  all  right  for  me  to  send  a 
tug  after  tbe  logs?'  and  I  said.  'No,  sir;  it 
will  not;  I  am  not  going  to  sell  the  logs  until 
I  find  out  what  the  scale  is  on  thetn,  and  then  T 
will  give  you  a  chance  at  the  logs.'  That  was 
the  last  that  was  said  over  the  telephone,  and 
that  was  the  last  I  aaid  to  Mr.  McDonnell  nntil 
this  day,  with  the  exception  of  the  morning 
when  I  went  to  the  office.  Mr.  Hosner  and 
Mr.  Biddell  took  me  out  there  to  tell  Mr.  Mc- 
DonneD  I  did  not  sell  him  the  low,  which  I 
told  him." 

The  telephmis  can  was  made  from  Hie 
office  of  Alfired  B.  Hodgsm.  Hodgwm  bad 
long  been  Wood's  attorn^,  aad  was  In  bis 
office  when  the  teleidione  convorsation  oc- 
enrred.  He  heard,  of  course,  only  Wood's 
part  of  the  conTOTsatlra.  He  was  a  witness 
at  trial,  and  his  evidence,  to  soma  degree 
at  least,  suppwts  the  vershm  gtveo  by  Wood. 

Wood  further  testifles  that  he  met  the 
appellant  Hosner  shortly  after  Us  arrival 
In  Seattle  on  Saturday  morning;  that  "Hiim- 
not  knew  he  bad  a  raft  of  logs,  and  Inquired 
of  lilm  wbethor  or  not  they  wm  for  sale; 
that  he  told  him  (hey  were,  whwenp<m  Hob* 
ner  crff^^ed  him  $18i!0  per  thousand  feet  net 
for  them;  that  he  told  him  he  would  In- 
quire further  about  prices  before  he  sold 
them,  that  he  had  given  McDtmnell  the  first 
chance  to  buy  them,  and  would  not  sen  them 
to  any  one  else  until  after  McDonnell  bad 
refused  to  take  them.  He  also  testifies  that 
he  received  the  scale  of  tbe  \ogB  on  Wednes- 
day, and  immediately  tried  to  get  Into  com- 
munication with  McDonn^l,  bnt  could  not 
And  him;  that  he  met  Hosner  on  the  next 
day,  and  was  told  by  him  that  McDonnell 
bad  sent  a  tug  for  the  logs ;  that  he  said  to 
Hosner  that  he  had  not  sold  the  logs  to  Mc- 
Doimell,  and  that  M<d>onnell  bad  no  right  to 
take  them ;  that  thereupon  Hosner  offered  to 
buy  them  at  $22  per  thousand  feet,  and  that 
he  sold  them  to  him  at  that  price,  taking 
Hosner's  check  In  payment,  which  he  cashed 
two  days  later. 

Hosner  thereafter  sold,  or  contracted  to 
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a^,  the  logs  to  his  coappellant,  Phoenix 
Shingle  Company.  These  parties  as  plain- 
tiffs brought  the  present  action  to  recorer 
poasesBlon  of  the  logs,  canaing  the  sheriff 
to  sdze  them  on  their  arrlral  at  Seattle,  un- 
der a  replerln  bond.  McDonnell  retained 
possession  by  the  execution  of  a  redelivery 
tKud.  The  action  «as  tried  to  the  court  sit- 
ting without  a  Jury,  with  tlie  result  bareln- 
before  stated. 

[1]  Ibe  appellants  first  contend  that  the 
cmirt  erred  In  finding  that  a  contract  of  sale 
for  the  logs  had  been  entered  Into  between 
Wood  and  McD(»meU.  On  this  question  we 
are  constrained  to  take  the  view  of  the  trial 
court  Am  we  have  shown,  the  Immediate 
parties  Oiereto  are  at  variance,  and  the  trial 
court,  since  he  had  the  advantage  of  seeing 
the  witnesses  when  testifying,  was  In  a 
mnch  better  posltloD  to  determine  the  truth 
than  are  we.  H<^(nui^'s  conduct  can  be 
explained  on  no  other  theory  than  the  theory 
tibat  he  thought  he  had  purchased  the  logs. 
He  Is  criticised  because  of  his  apparent  anxl- 
et7  to  get  pouscurilon  ot  the  logs,  and  because 
he  cmtracted  to  purchase  them  before  they 
ware  scaled.  But  we  think  his  evidence  of- 
fers a  very  satisfactory  explanation  of  this. 
His  anxiety  to  obtain  Immediate  possession 
of  logs  was  becanse  of  the  ccmtemplated 
closing  of  Oie  locks  which  would  cut  his  mill 
off  from  Its  source  cf  supply.  The  reason 
he  was  willing  to  contract  to  pordmse  the 
In  advance  erf  the  scaler's  report  was 
becanse  be  had  then  inspected  the  logs,  and 
knew  as  mmSi  about  their  charade  and 
qualitr  as  did  the  scaler.  To  him  ttie  scale 
would  only  ascertain  the  number  of  thousand 
feet,  and  thus  fix  the  total  of  the  purchase 
price.  Be  did  not  need  the  scaler's  report  to 
Inform  himself  of  their  intrinsic  valued  His 
testimony  to  the  effect  that  he  had  arranged 
to  i>ay  Wood  for  the  logs  prior  to  their  ar- 
rival at  the  mill  is  corroborated,  and  this  fact, 
we  think,  weighs  strongly  In  support  of  bis 
good  faith. 

On  the  other  hand,  the  Teraitm  given  by 
Wood  of  the  telephone  ccHiversatlon  Is  not 
altogether  satisfactory.  It  Is  strange  that 
be  would  call  the  respondent  at  all  if  he  had 
not  then  determined  to  sell  the  logs,  and 
more  than  this  his  version  as  to  parts  of  the 
conversation  could  hardly  have  taken  place 
If  his  version  of  the  conversathm  as  a  whole 
were  true. 

But  It  Is  argued  that  the  trial  court  did 
not  give  consideration  to  the  testimony  of 
Mr.  Hodgson,  and  that  when  this  Is  consider- 
ed It  Is  BuflSclent  to  turn  the  scale  In  favor  of 
the  version  given  by  Wood.  ■  Concerning  this 
testimony,  we  do  not  read  the  record  as  the 
appellants  read  It.  The  court  admitted  the 
testimony  In  evidence  when  offered,  and  the 
most  that  can  be  said  Is  that  he  did  not  at- 
tach to  It  that  degree  of  Importance  which 
the  aiVeUants  contwd  tt  warrants.  But  the 


question  Is  before  us  for  trial  de  nova  Ap- 
preciating this,  we  have  ourselves  given  tt 
careful  oonslderatloii,  and  are  not  convinced, 
when  It  Is  considered  tn  tbe  light  of  aU  the 
circumstances  shown,  that  it  warrants  a  ts- 
versal  of  the  trial  oonrfs  finding. 

[2]  The  next  contention  of  the  appellant  is 
that  the  contract  of  sale,  conceding  the  re- 
spondent's version  thereof  to  be  true.  Is  void, 
becanse  wltbin  the  statute  of  frauds.  This 
contaitftm  is  founded  <m  tb»  fact  ttiat  at 
the  time  the  contract  of  sale  was  entered 
Into  there  was  no  part  of  the  purchase  i»lce 
of  the  logs  paid,  nor  any  delivery  of  tbe  logs, 
either  In  whole  or  in  part,  nac  anything  giv- 
en in  earnest  to  bind!  the  bargala  But 
while  it  Is  true  the  statute  (Bern.  Code,  9^390) 
provides  that  no  oral  contract  for  the  sale  of. 
goods,  warea,  or  merchandlae,  for  the  price 
of  960  or  more,  shall  hfi  "good  and  valid, 
unless  the  pnrtiiaser  Shall  accept  and  receive 
part  of  the  goods  so  sold,  or  shall  give  scnte- 
thlng  in  earnest  to  bind  the  bai^aln,  or  in 
part  payment,"  tba  nde  ot  the  statute^  as 
we  auderstand  it.  does  not  reqatie  that  the 
giving  of  something  In  earnest,  the  part  pay- 
ment,  or  the  acceptance  and  dellvay  must  In 
all  Instances  and  under  all  drcuautances  be 
contemporaneous  in  time  with  the  makii^  of 
the  contract  of  sale.  On  the  contrary,  where 
the  goods  sold  are  at  a  Stance  ftom  the 
plaoe  of  ooatract,  or  are  of  such  a  nature  that 
they  cannot  be  immediately  delivered,  and 
the  seller  authorizes  the  buyer  to  take  pbs< 
seseicai,  and  he  does  take  p<»sesslon  with 
all  reasonable  dispatch  after  the  making  of 
the  contract,  the  sale  is  not  void  by  reason 
of  the  statute.  To  this  proposition  there 
seems  to  be  no  substantial  dispute  In  the  au- 
thorities. In  Mechem  on  Sales,  I  401,  Oie 
rule  Is  stated  as  follows: 

"Xt  is  not  essential  that  the  part  delivery,  ac- 
ceptance, and  receipt  should  be  at  the  time  of 
tnRking  the  contract.  The  parol  agreemeDt, 
less  revoked,  may  stand  for  a  mutual  agreed 
proposition,  at  least  for  a  reasonable  time, 
where  none  is  fixed,  and  the  aabaecnient  accept- 
ance and  receipt,  while  the  proposition  remains 
open,  of  a  portion  of  the  goods  which  were 
the  Bubject  of  the  parol  negotiation,  will  make, 
the  entire  contract  efFective. 

"And  this  is  true  even  though  the  goods  con- 
sist of  several  parcels,  or  are  to  be  delivered 
in  installments  at  different  times." 

See,  also,  Gabriel  v.  Klldare  Elevator  Co., 
18  Okl.  318,  90  Pac.  10,  10  L.  R.  (N.  S.) 
639,  11  Ann.  Cas.  517,  where  the  cases  will 
be  found  collected. 

The  case  before  us  has  the  added  element, 
not  found  perhaps  In  any  of  the  cited  cases, 
namely,  that  the  logs  were  not  to  be  taken 
possession  of  by  the  buyer  until  after  they 
were  scaled,  but  we  cannot  think  this  In  any 
manner  affects  the  rule.  There  was  an 
agreement  that  the  logs  were  to  be  scaled  as 
soon  as  possible,  and  not  later  than  a  deslg- 
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Dated  time,  and  an  express  agreement  be- 
tween the  seller  and  tbe  buyer  authorizing 
the  latter  to  take  possession  of  the  logs  as 
soon  as  they  were  scaled.  Tbe  principle 
underlying  the  rule  is  that  contracts  of  this 
sort  are  executory,  and  thus  a  continuing 
authorization  to  either  party  to  do  and  per- 
form any  act  contemplated  thereby.  The 
contract  until  sufficiently  performed  to  take 
it  out  of  the  statute  may  be  subject  to  revo- 
cation by  either  party,  but  If  not  revoked 
until  some  act  Is  done  thereunder  which 
so  takes  it  out  of  the  statute  it  becomes  a 
binding  contract. 

We  have  not  overlooked  the  argument  of 
tbe  appellants  to  the  effect  that  the  acts  of 
Wood,  even  as  testified  to  by  McDonnell,  do 
not  show  an  intent  on  his  part  to  deliver  the 
logs  to  McDonnell.  But  we  cannot  take  this 
view  of  the  evidence.  That  nothing  was  said 
or  done  by  him  subsequent  to  the  time  of 
making  the  contract  evidencing  such  an  In- 
tent is  freely  conceded.  But  at  that  time  he 
expressly  authorized  McDonnell  to  take  the 
logs  as  mxm  as  they  were  scaled.  This  was 
a  cmtlnning  anthorizatlon,  as  potent  as  It 
would  have  been  bad  the  parties  met  subse- 
quent to  the  time,  and  ]»  had  again  directed 
HcDonnell  to  take  posseeslcni  ct  the  logs. 

[S]  It  Is  also  argued  that  tbere  was  no  ac- 
ceptance ot  the  logs  b7  McDomieU.  But  here 
again  we  think  the  evidence  supports  the 
contrary  conclusion.  McDonnell  bad  Inspect- 
ed the  logs  prior  to  the  time  ot  the  making 
of  the  contract  of  sale,  and  by  tbe  contract 
agreed  to  pay  for  them  a  given  price  per 
thousand  feet,  the  quantity  to  be  determined 
by  the  scale.  This  was  a  sufficient  accept- 
ance, and  clearly  after  taking  possession  Mc- 
Donnell could  not  have  repudiated  the  sale. 
By  his  acts  he  bound  himself  to  pay  for 
them  at  the  agreed  price  regardless  of  any 
other  consideration. 

[4]  It  is  further  argued  that  Wood  had  a 
vendor's  lien  on  the  property  to  secure  the 
purchase  price,  and  that  there  was  no  waiver 
of  this  lien,  and  In  cousequ«koe  no  consum- 
mated sale.  But  tbe  transaction  in  Itself 
was  a  waiver  of  the  Tbere  was  a  part- 
ing on  the  part  of  Woods  of  both  title  and 
possession,  and  thereafter  bis  sole  right  was 
to  look  to  McDtHuiell  personally  for  tbe  pay- 
ment of  tbe  parctaase  price. 

Finally,  It  Is  argued  that  tbe  court  erred 
In  refusing  to  grant  tbe  appellant's  motion 
for  a  new  trial.  Tbe  motion  was  based  on 
tbe  ground  of  newly  diacovered  evIdeiuK. 
Gbrtaln  persons  made  affidavit  to  facta  tend- 
ing to  support  tbe  testimony  of  Wood  to  the 
effect  that  a  conversation  McX>onnell  testified 
took  place  between  them  did  not  in  fact  take 
place.  But,  aside  from  other  reasons  which 
could  be  urged  to  show  want  of  error,  we 
cannot  conclude  that  were  the  evidence  In  the 


record  It  would  require  a  result  dUferent 
from  tbe  result  we  have  indicated. 
Tbe  judgment  is  aflbmed. 

PARKER,  C.  J.  and  HOLOOMB,  BRIDG- 
ES, and  MACKINTOSH  JJ..  concur. 


ERICSON  V.  ERrCSON.   (No.  (6023.) 
(Supreme  Court  of  Washington.   Feb.  7,  1921.) 

1.  Dlvopoe  ^303(3)  —Patftioi  obarglsB  nes- 
tal  isoapaoity  to  rear  ohiMrsa  reqslret  hear- 
Isg  OS  sierits. 

A  petition,  charging  petitioner's  divorced 
wife  witb  mental  Incapacity  to  care  properly 
for  their  minor  children,  held  to  reqnire  a 
hearing  on  the  merits  for  the  children's  wel- 
fare, so  that  dtsmissal  without  hearing  was 
error. 

2.  Divorce  ^303(3)  —  IsMalte  petltloa  for 
modlfleatlea    of   oustedy   order    nay  be 

ameaded* 

If  a  father's  petition,  charging  the  mother 
of  their  children,  who  secured  their  custody 
on  divorce,  with  mental  incapadtl  to  rear  them, 
Is  not  soffidently  definite,  the  remedy  is  by 
requiring  amendment,  ms  in  other  pleadings,  and 
not  final  order  of  dismissal. 

3.  DIvoree  <s»303(2)— Chlldrea's  welfare  Is  a 
parasiosat  coaslderatlos  is  deoidlao  custody. 

In  a  eontrover^r  between  divorced  parents 
for  the  care  and  custody  of  the  children,  the 
children  themselves  are  in  a  8«ue  parties  to 
the  proceeding,  and  their  welfare  should  be  a 
paramount  consideration  of  the  court 

Department  1. 

Appeal  from  Supwlor  Gourtt  King  County ; 
Ji^  S.  Jurey,  Judge. 

Suit  by  Atvion  Erlcsim  against  Ella  Bric- 
son.  A  decree  of  divorce  was  granted  to  the 
plalntlft,  and  the  tem[}orary  custody  of  two 
ndnor  children  was  given  to  the  respondent, 
and  the  plaintiff  petitioned  for  modiflcatioa 
of  the  decree  as  to  the  custody  of  the  chil- 
dren, and  from  an  order  dismissing  tbe  peti- 
tion, the  plaintiff  appeals.  Order  reversed, 
and  cause  remanded,  with  instructions. 

Tucker  &  Hyland,  of  Seattie  (Ford  Q.  EA- 
vidge,  ot  Seattie,  of  counsel),  for  appellant 

Dwigbt  N.  Stevens,  <tf  Seattle,  for  reapcmd* 
ent 

FCLLEBTON,  J.  On  November  19,  1818, 
tbe  appellant^  Alvlon  Ertcson,  was  granted  a 
decree  of  ^vorce  from  the  respondent  EUa 
Ericson,  In  an  action  Instituted  by  blxa  for 
that  purpose  In  tbe  superior  court  ot  King 
county,  ^niere  were  two  cbildren,  tbe  Issue 
ot  the  marriage,  Dorothy,  nine  years  of  age, 
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and  AlTltni,  three  years  of  age.  In  the  de* 
cree  both  of  these  children  were  awarded  to 
the  "tennwrary  custody'*  of  the  mother,  and 
the  appellant  was  required  to  contribute  to 
their  support  In  the  stun  of  $45  per  month. 
On  December  29, 1919,  the  appellant  petltlim- 
ed  the  court  In  which  the  divorce  decree  was 
rendered  for  a  modification  of  the  proTlsl<ni 
of  the  decree  with  reference  to  the  custody 
of  the  ditldren  by  awarding  their  care  and 
custody  to  Mm.  As  grounds  for  making  a 
change  In  the  custody  of  the  children  the  pe- 
tition set  f&rth  the  following: 

**That  said  children  are  not  being  properly 
trained  or  taken  care  ot;  Dorothy  hos  become 
a  nervous,  hysterical  cbUd,  and  has  reached  the 
age  where  it  is  necessary  that  in  order  to  bring 
her  up  properly  and  have  her  physically  and 
mentally  strong  ahe  be  removed  from  lier  pres- 
ent surroundings;  that  the  boy  Alvion  is  of  a 
nervoQB  temperament,  and  la  not  at  all  trained, 
and  la  Improperly  taken  care  of;  that  neither 
of  said  children  are  allowed  to  play  outside, 
nor  are  they  permitted  to  go  away  from  their 
motiker  at  any  time  whatsoever,  and  that  the 
present  condition  of  the  mind  of  the  defendant 
is  such  that  she  is  of  a  very  hysterical,  nerv- 
ous temperament,  is  subject  to  fits  of  scream- 
ing  and  frightening  said  children,  so  much  so 
that  she  is  not  a  fit  person  to  have  their  cus- 
tody, and  that  her  mental  condition  is  growing 
worse  from  time  to  time,  and  if  said  cbfldren 
are  permitted  to  remain  with  the  defendant 
they  will  soon  develop  the  same  mental  strain; 
that  tor  the  last  two  months  the  defendant's 
actions  have  been  such  that  she  has  lost  con- 
trol ot  herself,  and  cannot  propertly  take  care 
of  said  chOdren." 

Due  notice  of  the  filing  of  the  petition  was 
given  the  respondent,  and  the  matter  came 
on  for  hearing  before  the  court  on  January 
16. 1^.  At  that  time  the  respondent  appear- 
ed In  the  proceeding  by  conns^  who  stated 
or&Ily  to  the  court  that  the  application  was 
but  a  renewal  of  an  application  made  some 
three  months  before  by  the  petitioner,  which 
was  dniy  heard  and  determhied  in  favor  of 
tbe  respondent,  and  who  orally  moved  its 
dismissal.  After  some  coUoquy  between  the 
court  and  counsel  the  motion  was  granted, 
the  order  of  dismissal  reciting  "that  all  of 
tbe  issues  were  fully  tried  and  disposed  of 
within  a  period  about  2%  nfonths  preceding 
tbls  heBring.**  The  order  also  contained  this 
further  provision,  namely: 

"Ordered,  adjudged,  and  decreed  that  the 
amount  of  alimony  herein  and  delinquent  the 
let  day  of  February,  1920,  is  the  sum  of  fl05; 
and.  further,  that  tiie  sum  of  $165  is  past  due 
for  taxes,  and  the  ram  of  $100  on  installment 
p^ments  dne  apon  the  house  occupied  as  a 
residence  by  said  defendant  and  her  children; 
and  that  the  plaintiff  be,  and  he  is  hereby,  re- 
quired to  pay  into  court  at  this  time  the  amount 
of  arrears  in  olimony  in  the  snm  of  $100;  and 
that  he  farther,  beginning  with  the  19th  day 
of  January,  1920,  pay  the  stun  of  f40  each  and 


every  month  In  accordance  with  the  terms  of 
the  decree,  and  until  the  further  order  of  the 
court  iu  the  premiaes;  and  that  the  proceed- 
ings herein  for  an  order  to  show  cause  be,  and 
the  same  is  hereby,  conthined  to  the  20th  day 
of  FebruaiTi  1^." 

It  is  from  this  order  that  the  present  ap* 
peal  la  prosecuted. 

There  is  a  statement  of  facts  in  the  record 
ova:  the  certificate  of  the  trial  Judge  to  the 
effect  that  It  contains  all  of  the  material  tacts 
occurring  at  the  hearing,  but  it  is  singularly 
barren  of  any  evidence  Justifying  the  finding 
on  which  the  order  of  dismissal  Is  based.  It 
contains  an  admission  of  counsel  for  appel- 
lant that  a  hearing  regarding  tbe  custody  of 
tbe  children  was  had  at  about  the  time  nam- 
ed, but  it  is  denied  that  the  hearing  involved 
the  questions  presented  by  tbe  petition  then 
before  the  court.  The  record  Is  also  barren 
of  any  evidence  which  will  Justify  the  find- 
ings of  an  order  made  by  the  court  with  ref- 
erence to  the  arrears  In  taxes,  installments 
due  upon  the  house,  or  arrears  in  alimony. 
It  Is  said  in  the  briefs  that  an  application 
had  been  filed  prior  to  the  hearing  for  an  or- 
der upcm  the  appellant  directing  him  to  show 
cause  why  he  'should  not  pay  such  arrearages, 
but  the  record  contains  nothing  showing  that 
a  hearing  was  had  upon  the  application,  ex- 
cept such  as  might  be  Inferred  from  the  order 
made  In  the  present  proceeding. 

[1-3]  Seemingly,  It  should  require  no  argu- 
ment to  show  that  the  court  was  In  error  In 
dismissing  the  application.  The  charge  in 
the  petition  is.  In  substance,  mental  inca- 
pacity on  the  part  of  the  respondent,  render- 
ing her  Incapable  of  giving  the  children  prop- 
er care,  and  clearly  If  this  condition  exists 
the  welfare  of  the  children  requires  some 
change  In  their  mvlronraent  It  can  be 
gathered  from  the  remarks  of  the  Judge,  re- 
ported In  the  statements  of  facts,  that  ho 
thought  the  petition  not  sufficiently  definite; 
that  it  stated  conclusions  where  It  should 
have  stated  facts.  But  the  renfedy  for  this 
form  of  defect  Is  not  a  dismissal  of  the  pro- 
ceedings. The  petition  Is  but  a  pleading, 
and,  like  other  pleading,  it  Is  capable  of 
amendment,  and  the  court  should  have  di- 
rected the  appellant  to  state  the  facts  more 
particularly  before  entering  a  final  order  of 
dismissal.  But  more  than  this,  It  ought  not 
to  require  any  very  definite  allegations  in  a 
petition  in  matters  of  this  character  to  start 
the  court  upon  an  inquiry.  The  controversy 
is  not  wholly  over  the  question  whether  the 
one  parent  or  the  other  shall  have  the  care 
and  custody  of  the  children.  The  dilldren 
themselves  are  in  a  sense  parties  to  the  pro- 
ceeding, and  their  welfare  should  be  a  para- 
mount consideratlMi  of  the  court. 

Our  conclusion  Is  that  the  proceeding  was 
dismissed  without  sufi3cl«it  cause,  and  that 
the  order  of  the  court  should  be  reversed, 
and  the  cause  remanded,  with  Inatnictloua  to 
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reinstate  tbe  prooeedlnga  and  proceed  wltlk  a 
bearing  thereon. 
It  will  be  80  ordered. 

PARKER,  C.  J.,  end  HOLCOMB,  MACK- 
INTOSH, aiid  BRIDGES,  JJ.,  concur.  ' 


SMITH  V.  INLAND  EMPIRE  R.  CO. 

(No.  16)09.) 

(Supreme  Coart  of  Washington.   Feb.  8, 1921.) 

1.  Railroads  «=s>350(7)  —  Neallgeaoa  ooaeeni- 
iao  Bigaalt  held  Jury  quastioa. 

In  an  action  against  a  railroad  for  death 
at  a  crossing,  whether  or  not  defendant  rail- 
road's train  crew  operating  its  train  sounded 
whistle  and  rang  bell  on  the  train  previous  to 
approaching  the  crossing  held  for  the  jury  un- 
der evidence  of  negative  and  posittve  character. 

2.  Railroads  <S=»350(22)  ~  Contributory  asgll- 
lance  of  autonoblle  driver  held  quettloa  for 
Jery. 

In  an  action  against  a  railroad  for  death 
of  an  automobile  driver  whose  view  was  ob* 
structed,  question  of  decedent's  contributory 
negligence  held  for  the  Jury. 

8.  Railroads  «b»327(I)  —  Autonoklle  driver's 
dnty  to  stop,  look,  aad  llstea  stated. 

If  one  operating  an  automobile  at  a  rail- 
road crossing  with  his  engine  running  and  mak- 
ing a  noise  on  approaching  the  crossing  stop- 
ped, looked,  and  listened  before  attempting  to 
make  it,  and  did  not  hear  the  crossing  bell  or 
the  approach  of  the  train,  and  did  not  see  it 
until  too  late  to  avoid  collision,  he  was  not 
guilty  of  contributory  negligence. 

Departmrait  2. 

Appeal  from  Superior  Court,  Spokane 
County ;  Bruce  Blake,  Judge. 

Action  by  Grace  L.  Smith,  executrix  of  the 
estate  of  William  Floyd  Smith,  deceased, 
against  the  Inland  Empire  Railroad  Com- 
pany. From  Judgment  for  idaintlff,  defend- 
ant appeals.  Afiirmed. 

Graves,  Klzer  &  Graves,  of  Spokane,  for 
appellant 

Danson,  WUliBms  &  Danson,  of  Sp<AaiM 
(R.  B.  Lowe,  of  Spokane,  of  coanstf),  tat  re* 
spondent 

MOUNT.  J.  On  October  14,  1919,  W.  F. 
Smith,  while  driving  along  a  highway  at  the 
crossing  of  the  defendant's  railway,  was 
struck  by  one  of  the  defendant's  trains  and 
killed.  His  widow,  as  adtniulstratrix  of  his 
estate,  brought  ,this  action  to  recover  dam- 
ages on  account  of  his  death.  The  complaint 
alleged  negligence  of  the  defendant  in  several 
particulars.  These  allegations  of  negligence 
were  all  denied  by  the  defendant,  and  an  af- 
firmative defense  was  pleaded  to  tbe  effect 


tbat  the  death  of  Mr.  Smith  was  caused  by 
his  own  negligence.  Upon  these  Issues  the 
case  was  tried  to  the  court  and  a  Jury,  and 
resulted  In  a  verdict  and  Judgment  in  favor 
of  the  plaintiff.  The  defendant  baa  appealed 
from  that  Judgment  making  two  assignments 
of  error  to  the  effect  that  the  court  erred: 
First,  in  denying  the  appellant's  motion  for 
a  directed  verdict  at  the  close  of  the  plain- 
tiff's evidence  and  again  at  the  close  of  all 
the  evidence;  and,  second.  In  denying  tbe 
appellant's  motion  for  Judgmoat  notwith- 
standing tbe  verdict. 

In  substance  the  Acts  are  as  follows:  The 
appellant  operates  an  electric  Interurban 
railway  In  and  out  of  the  city  of  Spokane. 
On  tbe  east  border  line  of  the  city  the  rail- 
way crossed  by  a  county  highway.  At 
the  point  of  crossing  and  for  some  distance 
on  either  side  the  railway  extends  through  a 
cut  estimated  at  from  7  to  8  feet  deep.  The 
county  road  crossing  the  railroad  at  nearly 
right  angles  also  approaches  the  railroad  for 
some  distance  in  a  cut  estimated  at  from  4 
to  7  feet  Id  depth.  At  this  cut  the  railway 
company  maintains  an  automatic  bell  which 
Is  Intended  to  ring  at  the  approach  of  trains 
from  either  direction.  In  the  afternoon  of 
October  14,  1919,  Mr.  Smith  started  from 
his  farm,  which  la  east  of  tbe  city  of  Spo- 
kane, with  a  load  of  30  boxes  of  apples  upon 
a  Ford  automobile  truck.  Some  300  feet  to 
the  south  of  the  crossing  there  Is  an  8  per 
cent  grade  from  that  point  to  a  point  beyond 
the  railroad  crossing.  Mr.  Smith  was  going 
down  this  grade  with  his  load  of  apples.  Ue 
was  traveling  to  the  north.  The  railway 
train  about  tbe  some  time  was  traveling  to- 
ward tbe  west.  This  train  for  several  miles 
was  running  on  a  down  grade  of  2  per  cent, 
with  tbe  power  shut  off  and  tbe  brakes  light- 
ly applied  so  the  train  was  coasting  down 
grade.  Apparently  Mr.  Smith  and  the  elec- 
tric train  reached  the  crossing  at  the  same 
time  and  Mr.  Smith  was  killed. 

It  is  contended  by  the  appellant  that  there 
was  no  sufficient  evidence  of  negligence  on 
the  part  of  the  railway  company.  At  tbe 
trial  of  the  case  the  court  submitted  to  the 
Jvry  three  elements  of  alleged  negligence:  (1) 
Whether  or  not  the  train  was  running  at  an 
excessive  rate  of  speed;  (2)  whether  the 
view  of  the  train  was  obstructed  by  a  growth 
of  Tines  and  weeds  upon  the  right  of  way  of 
the  railway  company ;  and  (3)  whether  the 
railway  company  neglected  to  sound  tbe 
whistle  or  ring  tho  bi^  upon  the  railway 
train  before  approaching  the  crossing.  Ap- 
pellant strenuously  argues  that  there  was  no 
sufficient  evidence  to  go  to  the  Jury  upon  ei- 
ther of  these  questions  of  negligence. 

[1]  We  may  dismiss  without  further  con- 
sldcratloo  the  questloa  whether  there  was 
sufficient  evidence  to  go  to  the  Jury  upon,  the 
bpeed  of  the  train  ot  upon  whether  there  was 
grass  or  vines  growing  upon  tbe  right  of  way 
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of  tbe  railway  company  which  precluded  the 
view  of  the  train,  but  we  are  gatisfled  there 
was  BufBdent  ertdence  to  go  to  the  Jury  npm 
tbe  question  of  whethra  or  not  the  appellant's 
train  crew  operating  the  train  sounded  the 
whistle  and  tang  the  bell  <ni  the  train  pre- 
TlouB  to  ai^roatMng  the  highway  croedng. 
At  least  two  witnesses  testified  in  behalf  of 
tbe  respondent  to  the  effect  that  they  were 
In  a  posltlm  to  hear  the  whistle  if  blown 
and  to  hear  tbe  bell  ou  the  train  as  It  passed 
If  the  bell  had  rang,  and  that  they  heard  no 
bdl  and  beard  no  whistle.  The  employ^  of 
tbe  railway  company  upon  tbe  train  testtfled. 
In  sDbstanoe,  that  tbey  set  ttM  b^l  in  motion 
xipon  the  train,  and  that  it  was  ringing  oon- 
tUnsonsly  trom  tiie  top  of  tlie  grade  before 
reactalxig  the  croasliig.  and  that  the  regular 
crossing  whistles  were  blown  before  ap- 
pinadiing  the  crMslng.  It  la  Btrenuoasly  ar- 
gued by  the  appelant  that  tbe  eridence  <MC 
tbe  respondent  upon  this  question  was  nega- 
tire  in  Aaractw  and  should  not  be  omsld- 
ered  against  the  positive  evidence  of  the  em- 
ployte  of  the  railway  company.  There  is 
anthmrlfy  to  support  their  contention,  but  this 
court  In  McKlan^  t.  Port  Townsend  ft  P. 
S.  It.  Go..  91  Wash.  887.  158  Pac.  107.  on  a 
disputed  question  of  fact  of  this  same  charac- 
ter, said: 

"While  the  firenuuDi  and  engineer  and  one 
passenger  on  the  train  testified  that  the  bell 
was  rang  until  the  emergenc?  brakes  were  ap- 
plied about  one  htmdred  feet  from  the  cross- 
ing, other  witnesses  who  heard  the  whisQe 
when  tbe  trsin  was  a  quarter  of  a  mile  fur- 
ther away,  and  one  of  whom  actually  saw  the 
collision,  testified  that  they  did  not  hear  th« 
bell  at  all.  All  of  the  occupants  of  the  auto* 
moUIe  B&ld  that  they  did  not  hear  either  the 
bell  or  the  whistle.  It  Is  true  that  the  evideoce 
that  the  ben  was  not  soonded  was  negatlTe  in 
form,  but  It  was  as  positive  in  character  as 
the  nature  of  such  a  case  will  usually  permit. 
It  was  sufficient  to  take  the  question  to  the 
jury." 

A  number  of  cases  to  that  effect  are  there 
cited. 

And  In  Kent  v.  Walla  Walla  Valley  E.  Co., 
108  Wash.  251,  183  Pac.  87,  upon  the  same 
question  this  court  said  in  a  case  where  the 
question  was  whether  negative  evidence  was 
overcome  by  positive  evidence: 

"Even  though  the  positive  tesUmony  that  the 
sipials  were  given*  may  seem  the  more  credible, 
we  cannot  say  that  the  evidence  that  the  sig- 
nal was  not  given  is  overcome.  The  question 
of  negligence  was  properly  submitted  to  the 
jury." 

Notwithstanding  what  other  courts  may 
have  said  upon  this  question,  the  nde  In  this 
state  Is  that,  where  witnesses  are  so  situated 
tliat  tbey  could  bear  and  would  have  heard  if 
tbe  cnMring  signals  bad  been  glTeh,  and  this 
tefltlmony  Is  dieqpiated  by  porttlve  evidence  to 
the  effect  that  the  crossing  signals  were  giv- 
en. It  makes  a  queatlon  of  fact  for  the  jury. 


We  are  of  the  opinion,  tbesefor^  that  np<Hi 
this  question  alone  the  case  was  properly 
submitted  to  the  jury,  and  the  finding  of  the 
Jury  must  be  condnslTe  upon  that  question. 

[3,  i}  iSjipdlant  next  argues,  and  with 
much  reas<m,  that  the  whole  evidence,  taken 
together,  shows  conclnaively  that  Mr.  Smith 
at  the  time  he  undertook  to  crosa  in  front 
ct  the  train  was  guilty  of  oontrlbutory  n^ll- 
genc^  and  for  that  reason  there  could  be  no 
recovery.  There  Is  no  evidence  In  tlie  case 
to  show  what  Mr.  Smith  did  when  he  ap- 
proached tbe  crossing.  As  we  have  shown 
above,  the  railway  train  was  an  Electric 
train.  It  was  approaching  the  crossing  in  a 
cut  7  or  8  feet  deep  on  a  down  grade  of  2 
per  cent  Mr.  Smith  In  his  automobile,  which 
had  been  changed  trom  a  touting  car  to  a 
truck  without  any  top,  was  approachii^  the 
crossing  aa  a  down  grade  of  8  per  cent,  also 
In  a  cut  firmn  4  to  7  feet  deep.  According  to 
the  photographs  In  evidence  there  were  high 
nxto  at  points  betwMo  him  and  the  ap- 
proadili^  train.  At  best  b«  could  have  seen 
at  cwtaln  places  the  tops  of  the  cam  as  they 
were  approaching.  His  automobile,  no  dOubt 
was  makliv  some  noise.  The  train  as  It  roll- 
ed down  the  grade  was,  no  doubt,  also  mak- 
ing some  noise,  but  there  was  no  smoke  or 
anything  of  that  kind  to  attract  the  atten- 
tion of  a  traveler  mx  the  highway.  The  au- 
tomatic crosdng  bell  may  or  may  not  have 
been  ringing.  The  witnesses  who  testified 
that  they  heard  no  bell  upon  ttie  ^>proaching 
train  and  no  whistle  also  testified  that  they 
did  not  hear  the  automatic  bell  at  the  cross- 
ing, Uiat  they  were  but  a  short  distance.  200 
or  300  feet,  away,  and  that  the  antomatlc 
bell  when  ringing  oould  be  readily  heard  at 
that  distance.  When  ttie  railway  train  wan 
within  30  or  40  feet  of  the  highway  crossing, 
tbe  motorman  on  the  train  in  firont  saw  the 
automobile  come  upon  the  traclE  juat  ahead 
of  the  train.  The  automobile  was  not  seen 
until  tbe  front  wheels  were  upon  the  railway 
trade 

Upon  the  question  of  contributory  n^ll- 
gence  this  court  said  in  Norman  v.  Belling- 
ham,  46  Wash.  205,  89  Pac.  559 : 

"Tbe  appellant,  however,  makes  the  point 
that  the  evidence  failed  to  show  affirmatlvdy 
that*  the  respondent  was  free  from  contributory 
negligence,  and  dtea  a  number  of  cases  from 
other  jurisdictions  holding  that  the  burden  Ib 
upon  the  person  injured  to  show  that  his  want 
of  care  did  not  contribute  to  his  injury.  Un- 
doubtedly the  rule  contended  for  prevails  in 
tbe  jurisdictions  from  which  the  cases  cited 
were  obtained,  but  tbe  rule  is  not  general  and 
was  early  repudiated  by  thia  court.  In  this 
state  the  burden  is  upon  the  party  afllrming 
it  to  establish  contributory  negligence,  and 
where  the  evidence  is  silent  as  to  the  question* 
dns  care  is  presumed." 

A  number  of  ca«>  are  thore  dted  to  sup- 
port the  rule. 
Since  BO  me  saw  the  deceased  at  the  time 
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be  approached  Oie  croeslne,  and  ^ce  Oien 
was  no  evidence  to  show  what  he  did  at  or 
before  he  attempted  to  cross  the  railway 
track,  It  most  be  presumed  that  he  used  due 
care.  If  his  engine  was  nmnfaig,  making  a 
noise,  as  it  no  dontt  was,  and  If  he  approach- 
ed the  crossing  and  stopped,  looked,  snd  lis- 
tened before  attempting  to  make  the  cross- 
ing and  did  not  hear  the  crossing  bell  or  the 
apiHToach  of  the  train,  and  did  not  see  It  nntU 
It  was  too  late  to  avoid  the  accident,  he  was 
clearly  not  guilty  of  contributory  nei^lgrace. 
Kent  T.  Walla  WaUa  Valley  B.  Co..  108 
Wash.  2S1.  ISS  Pac.  87;  Oolay  t.  N.  P.  R. 
Co.,  105  Wash.  132,  177  Pac.  SOi,  181  Pac. 
700;  Brandt  t.  N.  P.  R.  Co..  105  Wash.  138, 
177  Pac.  806,  181  Pac.  682.  But  it  is  said 
by  the  appellant  that,  If  Mr.  Smith  had  look- 
ed at  certain  places  within  175  feet  or  less 
from  the  crossing,  he  must  hare  seen  the 
train.  It  is  no  doubt  possible  that  if  he  had 
looked  at  certain  places  he  might  have  Been 
the  train.  7%e  train,  as  we  have  said,  was 
coasting  down  a  2  per  cent,  grade  In  a  cut 
Mr.  Smith  was  a^iiroadiing  the  crossing  also 
In  a  cut.  At  best  he  could  have  seen  but  a 
small  portion  of  tbe  tops  of  the  cars.  If  he 
bad  stopped  at  cer'tabi  points  before  attempt- 
ing to  make  the  crossing,  the  railway  train 
may  have  been  some  distance  away.  He  may 
not  have  seen  it  though  he  had  looked  care- 
fully. He  may  have  stopped  his  ant<nnoUle 
loaded  as  it  was  at  a  point  where  the  train 
would  have  been  obscured  by  the  rocks  and 
bushes  outside  of  tiie  right  of  way.  Among 
other  cases  appellant  relies  upon  the  case  of 
Benedict  v.  Hlnes,  188  Pac.  512.  We  are  of 
the  opinion  that  case  is  readily  distinguish- 
able from  this  by  reason  of  the  t&ct  that 
there  while  Bfr.  Benedict  was  crossing  the 
trade  witnesses  who  saw  him  tratifled  that 
as  he  apEOMched  the  crossing  he  was  driv- 
ing at  a  speed  of  8  or  10  miles  per  hour; 
that  he  never  slackened  his  speed,  but  kept 
right  on,  and  after  crossing  through  the  line 
of  box  cars  drove  immediately  in  front  of 
the  train  without  looking  or  taking  any  pre- 
caution for  bis  safety.  There  was  therefore 
no  presumption  In  that  case  that  he  ezerdsed 
due  care,  because  the  evidence  there  very 
clearly  ^wed  that  he  exercised  no  care 
whatever.  In  this  case  there  was  no  evidence 
at  all  tending  to  show  that  Mr.  Smith  did  not 
use  due  care.  At  any  rate,  we  are  satisfied 
that  undCT  all  the  drenmstances  of  the  case 
there  was  sufficient  evidence  to  go  to  the  Jury 
up<m  the  question  of  the  contributory  ne^I- 
gence  of  Mr.  Smith. 

We  are  of  the  opinion,  therefore,  that  the 
trial  court  did  not  err  In  denying  the  motions 
for  a  directed  verdict  and  the  motKm  for 
jndgmmt  non  obstante. 

The  judgment  must  therefore  be  affirmed. 

HOLCOMB,  MriGHELL,  MAIN,  and  TOL- 
MAN,  JJ..  concur. 


STATE  V.  JENSEN.   (No.  16912.) 

(Sopreme  Court  of  Wasbington.   Jan.  81« 

1921.) 

1.  Criminal  law  (e=3404(3)— Identification  of 
gun  offered  In  evidence  held  sufficient. 

In  a  proaecutlon  for  attempted  robbery,  tes- 
timony  that  when  defendant  attempted  to  rob 
witness,  be  had  a  revolver  which  he  used  in 
fibe  attempt,  and  that  the  revolver  offered  in 
evidence  doaely  resembled  the  one  used  and 
vitnesa  believed  It  was  the  Bame  revolver,  is 
sufficient  identificatitHi  to  permit  the  Jury  to 
consider  the  revolver  as  .e^ence. 

2.  Crlmlsaf  law  «s>ii69(l)^dnlsslw  ef  re- 
volver iBssflclently  IdentHM  boM  harnlees. 

In  a  proseention  for  attempted  robbery, 
even  though  it  was  material  for  the  state  to 
show  that  a  revolTer  was  nsed  In  the  attempt, 
it  was  immaterial  what  style  of  revolver  was 
used,  or  whether  the  one  offered  in  evidence 
was  the  particular  revolver,  so  that  the  admia- 
sioQ  of  the  revolver  in  evidence  was  harmless, 
even  though  it  was  not  sufficiently  identifed 
as  the  one  used  by  defendant. 

3.  Criminal  law  «=S3|059(2)—Specme  exception 
that  InstruotloB  was  not  la  writing  mast  be 

taken  below. 

An  exception  to  an  instruction  given  by  the 
court  at  the  close  of  his  written  inatructionB,  on 
the  au^estion  of  some  one  connected  with  the 
trial,  that  the  jury  had  nothing  to  do  with  the 
panishment  if  they  found  defendant  gnOty, 
which  did  not  disclose  as  a  reason  for  the  ex- 
ception that  the  instruction  was  given  orally 
and  not  in  writing  as  required  by  Bern.  Code 
1915,  5  330,  is  insufficient  to  require  reversal. 

4.  Criminal  law  «=9804(3)  —  Inatruetion  tbat 
Jnry  has  aetbing  to  da  with  paalsliMat  aesd 

not  be  la  writing. 
A  statement  by  the  court  that  the  Jniy  has 
nothing  to  do  with  the  punishment  If  they  find 

the  appellant  guilty  Is  an  ordinary  admonition 
of  the  court  to  the  Jury,  which  is  not  required 
to  be  in  writing  by  Rem.  Code  1915,  S  389, 
which  refers  only  to  such  instructions  as  con- 
cern the  law  of  the  case. 

5.  Criminal  law  <^t036(2),  11701/2(6)— Error 
cannot  be  predicated  on  cross- ex  am  {nation  to 
which  all  objections  were  sustainnt. 

Error  cannot  be  predicated  on  the  denial  of 
a  new  trial  on  the  ground  of  misconduct  in  the 
cross-examination  of  defendant  and  one  wit- 
neas,  where  much  of  the  objectionable  crosa- 
ezamtnatiou  was  made  without  any  objection 
whatsoever,  and  in  each  inatance  where  defend- 
ant objected  die  court  sustained  the  objection. 

Department  1. 

Appeal  from  Superior  Court,  Etpokane 
County;  Wm.  A.  Huneke,  Judge. 

Gerhart  M.  Jensen  was  convicted  of  at- 
tempted robbery,  and  he  appeals.  Affirmed. 

M.  F.  Ryan,  of  Spokane  for  appellant. 
Joseph  B.  Undsley  and  James  Bnunet 
Royce,  both  of  Spokane,  for  the  State. 
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BBIDOBS,  J.  93m  defendant  lias  appealed 
from  a  Judgment  of  sentence  upon  ocm^ctlon 
for  attesiQited  robbery. 

Tbe  first  ground  menttoned  for  reversal 
Is  that  the  e>Tldence  was  insufficient  to  Justify 
tbe  case  going  to  the  Jury,  or  tbe  verdict 
rendered  by  it  The  appellant's  brief  does 
noc  point  out  wherein  the  testimony  is  iu- 
suffldent  We  have,  however,  carefully  read 
the  statotant  ctf  facts  and  And  ample  testi- 
mony upon  which  the  v«dlct  of  gnilty  may 
rest  It  would  not  serve  any  useful  purpose 
to  make  a  detailed  review  of  the  evidence^ 

[1,  2]  A  cwtatn  revolver  was- received  in 
evidence  as  one  of  die  respondent's  exhibits. 
App^Oant  dalms  that  this  was  errm  be- 
cause the  revolver  was  not  ideitlfled.  The 
complaining  witness  testified  that  when  the 
appellant  attempted  to  rob  him  he  had  a  re- 
volver, which  he  used  In  such  attoupt,  and 
that  the  TBViAver  Introduced  in  evidence 
closdy  resembled  the  one  used  by  the  appel- 
lant In  Uie  effort  to  commit  his  crime,  and 
that  from  its  appearance  he  believed  it  was 
the  same  revolver,  ^nils  was  a  snffldent 
identlflcation  to  permit  the  Jury  to  c<msider 
tbe  questi<m.  But,  If  it  should  be  conceded 
that  the  Identification  was  Insuffldent,  that 
would  not  be  a  ground  fbr  reversal.  It  may 
have  been  matnial  fcir  the  state  to  show  tliat 
tbe  aivellant  used  a  gun  In  his  effort  at 
robbery,  but  It  would  certainly  be  Immaterial 
as  to  what  kind  of  a  gun  he  used,  or  whether 
or  not  the  particular  gun  in  court  was  the 
one  he  used. 

[S]  The  court  Instructed  the  jury  in  writ- 
ing,  but,  after  reading  such  Instructktmfti 
some  one  connected  with  the  trial  suggested 
ttiat  It  might  be  well  to  Instruct  the  Jury 
that  it  had  nothing  to  do  with  tbe  punish- 
ment of  the  appellant  if  it  found  him  guilty. 
Acc^ting  this  su^estlon,  the  court  orally 
Informed  the  Jury  that  it  had  nothing  to  do 
with  the  matter  of  the  penalty  which  the 
appellant  must  suffer  in  the  event  of  his 
conviction;  that  that  was  a  matter  aitlrely 
for  tbe  court  after  tbe  verdict  of  the  Jury  had 
been  returned.  Appellant  now  complains  that 
this  instruction  was  not  made  Id  writing. 
The  only  exception  taken  by  the  appellant  Is 
that  shown  immediately  following  this  In- 
struction, as  given  in  the  statement  of  facts, 
where  these  words  appear:  "To  which  In- 
struction defendant  excepts."  The  record 
falls  to  disclose  that  the  appetlant  objected 
to  this  instruction  because  It  was  orally 
given.  We  think,  therefore,  that  the  excep- 
tion Is  Insnfflcient  to  raise  the  objection  that 
the  instruction  was  not  made  in  writing  as 
required      section  389,  Ban.  Code. 

In  the  case  of  Collins  v.  Terminal  Trans- 
fer Co,  98  Wash.  697,  168  Pac  174.  the  trial 
court  suggested  he  would  like  to  give  a  part 
ot  the  Instruction  In  writing  and  a  part  oral- 
ly. The  anwllant  there  made  no  objection  to 
so  doing.  This  court  said: 
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"In  this  state  of  the  record,  it  seems  plain 
that  appellant  caooot  now  be  beard  to  say  that 
the  judgment  should  be  revereed  because  of  the 
failure  of  the  court  to  instruct  the  Jury  in 
writing.  ♦  •  ♦  In  these  circumstances  it 
would  be  unjust  to  permit  appellant  to  go  to 
the  Jury  and  attempt  to  secure  a  verdict  in 
Ills  favor,  and  then  predicate  error  upon  the 
failure  of  the  court  to  instruct  in  writing  If 
the  verdict  should  go  in  favor  of  his  adversary.** 

See.  also,  to  the  same  general  effect,  Taylor 
V.  Kldd,  72  Wash.  18,  129  Pac.  406.  In  the 
last-cited  case,  after  the  tr)al  court  had  read 
to  the  Jury  his  written  Instructions,  some  one 
suggested  something  In  addition,  and  the 
court  proceeded  to  give  an  oral  Instruction 
upon  the  matter  requested.  Neither  party 
to  the  action  at  the  time  took  exception  either 
to  the  form  or  the  manner  of  tbe  instruction, 
nor  requested  that  it  be  reduced  to  writing 
and  given  to  tbe  Jury.  Before  the  hearing  of 
the  motion  for  a  new  trial,  however,  the  ap- 
pellant took  exceptions  to  this  oral  instruction 
for  the  reason  that  it  was  not  given  in  writing. 
The  court  said: 

"The  statute  requiring  Instruetiona  to  be  giv- 
en in  writing  prior  to  tbe  arguments  of  connse) 
to  the  Jury,  and  requiring  that  they  be  sent  to 
tbe  jury  room  along  with  the  pleadings  and 
exhibits  In  the  case,  is  not  mandatory  in  the 
sense  that  the  parties  cannot  waive  the  re- 
quirements. On  the  contrary,  it  is  a  common 
practice  to  waive  some  or  all  ctf  them;  and  a 
party  must  t>e  hdd  to  have  waived  them  when 
he  does  not  note  his  dissent  at  the  time  the 
breach  of  the  rule  is  committed." 

[4]  There  is  an  additional  reason  why  the 
Judgment  should  not  be  reversed  on  account 
of  this  oral  Instruction.  While  the  statute  in 
question  expressly  requires  that  all  Instruc- 
tions of  the  court  shall  be  in  writing,  this 
court  has  consistently  held  that  it  has  refer- 
ence only  to  such  Instructions  as  concern  the 
law  of  the  case  and  does  not  refer  to  the  or- 
dinary admonitions  of  tbe  court  to  the  Jury. 
Tbe  instruction  here  complained  of  falls 
squarely  within  those  decisions.  State  v. 
Marlon,  68  Wash.  675,  124  Pac.  12B;  Mary- 
land Casualty  Go.  v.  Seattle  Elec.  Co.,  75 
Wash.  430, 134  Pac.  1097 ;  Raynor  v.  Tacoma 
Ry.  &  Power  Co.,  70  Wash.  133,  126  Pac.  91; 
Collins  V.  Terminal  Trans.  Co.,  supra. 

[B]  It  is  further  contended  that  the  motion 
for  new  trial  should  have  been  granted  be- 
cause of  misconduct  of  the  d^uty  prosecuting 
attorney  in  the  cross-examination  of  appel- 
lant and  one  of  his  witnesses,  fnie  appellant 
does  not  favor  us  by  pointing  out  In  detail 
the  obJectlonaUe  portion  of  the  cross-exami- 
nation. We  have,  however,  carefully  read  all 
of  the  cross-examination  of  these  two  wit- 
nesses. In  each  Instance  where  the  appe- 
lant obdected  to  the  cross-examination  of 
whidi  be  complains  the  court  sustained  his 
ohJecti(m,  bat  in  mucHi  oi  the  obJecUonabla 
crosa-examinatlon  the  appellant  made  no 
objection  whatsoever,  and  the  court  was  not 
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called  upon  to  make  any  rallng.  result 
Is  that  no  error  can  be  predicated  on  Qie 
(T08s-«xaiiilnation. 
The  Jndgment  is  atOrmed. 

PABKER,  C.  and  MACKINTOSH', 
FCTLLEBTOK,  and  HOLCOMB,  JJ.,  coocor. 


•WHITE  V.  TURNER.  (No.  199M.)* 

(Supreme  Onirt  of  Waehlngton.  Jan.  81, 

1021.) 

1.  Pleading  «^2I2— Trial  on  the  merits  held 
waiver  of  demnrrer. 

"Wbere  defendants  proceeded  to  trial  on  the 
merits,  notwithstanding  filing  of  a  demnrrer  to 
the  complaint,  the  demnrrer  will  be  treated  as 
waived- 

2.  Munloipal  oorporatlons  ^112(3)— Title  of 
ordlntBO*  held  sufllclent 

The  title  of  an  ordinance,  dedaring  it  was 
one  providing  for  the  nse  and  protection  of 
pablic  streets  and  for  the  licensing  and  regu- 
lation of  freight  vehicles,  etc.,  was  snfficient  to 
include  a  provision  for  tbe-  taxing  of  such  ve- 
hicles, for  it  is  not  intended  that  the  title  be 
a  ^oSsar;  of  tbe  contents  of  the  act. 

3.  Maniolpal  oorporatlons  «9»1 1 1  (4)  — Invalid 
pravlslone  of  ordlnanoe  regulating  nse  of 
streets  hnd  freight  vehicles  held  Independent. 

"Where  an  ordinance  of  the  city  of  Everett 
provided  that  persons  operating  motortmcks 
should  pa;  designated  occupation  taxes,  pro- 
hibited the  hanling  of  loads  which  because  of 
weight  would  permanentlr  injnre  streets  fixed 
the  maximum  weight  of  trucks  and  loads  and 
fixed  the  speed  of  trucks,  the  several  portions 
were  independent,  and  the  inv»li(lit;  of  one 
would  not  affect  tbe  validitr  of  the  other. 

4.  Licenses  «=:»6(I2)— Ordlnanoe  flxing  oocapa- 
tlon  tax  for  persons  operating  motortruoks 
valid. 

An  ordinance  of  the  city  of  Everett,  impos- 
ing on  persons  operating  motortrucks  desig- 
nated occupation  taxes  graded  according  to 
weight,  capacity,  or  load,  being  identical  with 
Laws  1918,  p.  90,  I  1,  is  valid,  not  violating 
the  provision  of  Laws  1019,  p.  124,  |  34,  con- 
cemiog  the  powers  of  local  authorities,  which 
expressly  aathorizes  them  to  levy  oecopation 
taxes. 

9.  Municipal    corporations  ®=>703(5)-^rdl- 
nanoe,  forbidding  tiie  operation  of  motor  ve- 
hicles of  excessive  weight  valid. 
An  ordinance  of  the  city  of  Everett,  declar- 
ing it  unlawful  to  operate  any  vehicle  which 
with  Its  load  might  destroy  or  permanently  in- 
jure pablic  streets,  Is  vslid,  not  being  violative 
of  Laws  1919,  p.  124,  I  34;  it  merely  applying 
to  municipalities  the  provisions  of  Rem.  Code 
1915,  S  &501— 4,  to  the  city  of  Bverett,  which 
as  a  city  of  the  first  daas  was  cTOeptcd  by  the 
statute. 


BHPOETBB  (Wash. 

8.  Appeal  and  error  «s»848<3)  —  Unneeeteary 
questions  need  not  be  dstormlRcd. 

Where  it  was  admitted  that  plaintiff  wan- 
violating  that  portion  of  a  dty  ordinance  for- 
bidding the  operation  of  vehides  so  heavy  as- 
to  injure  streets,  it  is  unnecessary  to  determine 
the  validity  of  portions  of  tiie  ordinance  fixing 
tiie  maximum  weight  of  vehides  and  loads  In 
an.  action  by  plaintiff  to  enjoin  the  enforcement 
of  the  ordinance. 

Department  L 

Appeal  from  Superior  Court,  Snobomlsb 
County;  Augustus  Brawlcgr.  Judge. 

Action  W.  B.  WUte  agmlut  <X  A.  Tom- 
er. From  B  Judgment  for  deftondant  liblA 
also  dissolved  a  tonporary  natninhig  wdw, 
plaintier  appeals.  Baraned  and  oam  re* 
manded,  with  directions  to  net  aside  tb» 
Jndgment  and  oiter  anothar  manly  diffolT- 
ing  the  restraining  order. 

Cooley,  Horan  ft  MnlvUdll,  ot  Everett,  tor 

appellant. 

R.  J.  FauBsett  and  Jos^ih  pootatm,  both  o£ 
Everett,  for  respond^t 

BRIDGES,  J.  By  this  action  the  plalntur 
sought  to  enjoin  tba  defendant  from  Interfer- 
ing with  his  use  In  a  cwtain  manner  of  some- 
of  tbe  streets  of  the  city  of  Everett.  The  com- 
plaint alleged  tiiat  that  city  Is  a  mnnldpal 
corporation  of  the  first  daas,  and  that  th»- 
defendant  was  Its  duly  elected,  qnallfled,  and 
actlnp  commissltmer  of  pnUlc  safety;  that 
plaintiff  is  engaged  in  the  business  of  hauling 
sawlogs,  loaded  on  trucks  and  trailers,  from 
a  point  north  of  Everett  to  and  through  that 
city;  that  be  owned  the  timber  on  a  certain 
tract  of  land,  which  would  be  lost  to  him  un- 
less he  was  able  to  remove  it  within  a  stated 
short  period,  and  that  the  only  practical  way 
of  removing  such  timber  was  by  trudts  and 
trailers,  used  in  the  manner  be  was  using 
them;  that  he  had  a  large  sum  of  money 
Invested  in  such  timber  and  f^ucks,  and  that 
any  interference  with  his  logging  operations 
would  irreparably  injure  and  damage  him; 
that  he  op(*rtitcd,  for  tbe  purposes  mentioned, 
two  3^-ton  trucks  and  one  3-t<»i  truck  and 
ooe  1-ton  truck,  toRetlieB  with  three  Los 
Angeles  trailers ;  that  be  had  paid  all  license  - 
fees  required  by  law  to  be  paid  to  the  county 
of  Soohomish  and  to  the  state  of  Washing- 
ton ;  that  each  truck  and  trailer,  combined 
and  unloaded,  weighed  approximately  6  tons, 
or  12,000  pounds,  that  it  was  Impnictlcable 
to  operate  such  trucks  and  trailers  without 
hauling  at  least  2,400  feet  of  logs  per  load, 
and  that  the  rate  capacity  of  the  trailers  was  ■ 
9  tons  and  their  licensed  capacity  5  tons,  as  . 
licensed  by  the  state  of  Washington,;  that  the  - 
rate  capacity  of  each  truck  was  3%  tons, 
and  their  licensed  capacity,  as  Ucensed  by  the  ■ 
state,  5,000  pounds.  The  oompjialut  further 
alleged  that  on  or  about  the  Sd.day  of  Mardi, 
1820,  the  city  of  Sverett  enacted  ^and  put  in-  - 
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to  tone  ordbuiDce  Ko.  1006»  and  that  the  de- 
f  aidant  tbreatened  to  and  would  Bto^  bla  use 
of  the  ateeets  In  the  manner  neceaaafy  to  him, 
and  threatened  to  and  would  arreat  plalntlfl 
ti7  virtue  of  snCh  ordinance,  nnleas  enjoined, 
and  that  the  tax  Imposed  hy  aadi  ordinance 
waa  conflscatory,  arbitrary,  oppres^Te,  nn- 
reasonabl^  and  discriminatory,  and  If  the 
ordinance  wu  enforced  It  wonld  suppress 
his  bosliwss.  The  ordinance  Is  made  a  part 
of  the  complaint  by  exhibit  atta<died  tliereta 
The  title  and  sectKms  1,  2,  3,  and  4  (tf  the 
ordinance  are  as  follows: 

"An  ordinance  prOTiding  for  the  use,  protec- 
tion snd  preservation  of  the  public  streets, 
roads  and  hicliways  within  the  city  of  Bverett, 
■nd  for  the  licensing  and  operation  and  speed 
regulation  of  freight  vehicles  thfretm  prescrib- 
ing penalties  for  the  violatioa  thereof,  and  de- 
claring an  emergency, 

"The  city  of  Everett  does  ordain: 

"Section  1.  It  shall  be  anlairfnl  for  any  per- 
son to  drive,  propel,  draw,  move,  oonrey  or 
traniqrort,  or  caose  to  be  driven,  propelled, 
drawn,  moved,  conveyed  or  transported,  over, 
npoii,  along  or  across  any  public  street,  road  or 
highway  within  the  corporate  limits  of  the  cfty 
of  Everett,  any  vehicle  or  object  which,  with 
or  without  its  load,  shall  be  of  such  weight',  or 
which  shall  have  any  wheel  or  tire  so  made, 
constmeted,  formed  or  shaped,  or  so  equipped 
with  spikes,  cleats,  lugs  or  other  attachments 
or  projections,  as  to  destroy  or  permanently 
injure  such  street,  road  or  highway  or  the  sur- 
face, foundation  or  other  part  thereof,  and  it 
shall  be  unlawful  for  any  person  to  drive,  pro- 
pel, draw,  mo7e,  convey  or  transport  or  cause 
to  be  driven,  propelled,  drawn,  moved,  conveyed 
or  transported  over,  upon,  along  or  across  any 
public  street,  within  tiie  corporate  limits  of  the 
aty  of  Everett,  any  automobile,  auto  truck  or 
motor  propelled  vehicle  or  truck  or  trailer  or 
truck  and  trailer  which,  with  or  without  the 
load,  shall  weigh  more  than  twenty-four  thou- 
■nnd  pounds. 

**8ec.  2.  It  shall  be  unlawful  for  any  person, 
persons  or  corporation  to  drive,  propel,  draw, 
move,  convey  or  transport  or  cause  to  be  driv- 
en, propelled,  drawn,  moved,  conveyed  or  trans- 
ported over,  upon,  along  or  across  any  public 
street  within  the  corporate  llmltB  of  the  dty 
of  Kverett  any  truck  or  trailer,  or  any  track 
and  trailer,  with  or  without  load,  which  shall 
weigh  more  than  its  licensed  capacity,  but  in  no 
event  shall  said  truck  or  trailer  or  truck  and 
trailer,  with  or  without  its  load,  weigh  more 
than  twenty-four  thousand  pounds. 

"Sec.  3.  For  the  purpose  of  ^ils  ordtnance 
the  licensed  eapaei^  sbill  mean  the  capacity 
as  rated     the  manufacturer  of  the  vehiole. 

"Sec.  4.  Every  pers«i,  corporation  or  asso- 
ciation opersth)«  any  motoutruck  or  trailer  or 
motortruck  and  trailer  over  the  public  sti-eets 
of  the  city  of  Everett,  as  set  out  in  section  1, 
shall  first  pay  into  the  city  treasurer  of  the 
city  of  Everett,  an  occupation  tax  per  annum 
and  procure  a  license  therefor  from  the  city 
derk.  as  foUowa: 

.Hotonracks: 

WefgUng  1,600  pounds  or  less   (10  00 

Weighing  more  tban  1,600  pounds  and  aot  to 
•xceed  6,S00  pounds  |10  M 
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"And  forty  cmts  per  hnndredweigfat  for  al 
in  excess  of  1,600  pounds,  and  In  addition  there- 
to, forty  cents  per  hundredweight  at  the  rated 
capacity  load.  Weighing  more  than  6,500 
pounds,  $10.00  and  fifty  cents  per  hundred- 
weight for  all  in  excess  of  1,1500  pounds,  and 
in  addition  thereto  fifty  cents  per  hundred- 
weight at  the  rated  capacity  load.  Trailers 
used  as  trucks  shall  be  classified  and  rated 
as,  and  shall  pay  the  same  fee  as  hereinbefore 
provided  for  motortrucks  of  Uke  weight  and 
capacity.  •  • 

Section  6  Is  with  reference  to  the  speed  of 
motortrudts,  and  section  6  fixes  the  penalty 
for  violation  of  the  provisions  of  the  ordi- 
nance. 

It  would  appear  from  the  judgment  entered 
in  the  case  that  on  the  filing  of  the  complaint 
the  court  Issued  a  temporary  restraining  or- 
der, and  an  order  requiring  the  defendant  to 
appear  and  show  cause  why  It  should  not  be 
made  permanent  Neither  of  these  orders, 
however,  appear  In  the  record  before  us,  nor 
does,  the  record  contain  any  formal  answer  to 
the  complaint,  but  the  defendant  caused  to  be 
filed  In  Che  case  three  affldavits,  the  substance 
of  which  is  that  he  denied  that  he  had  threat- 
ened to  interfere  with  tiie  plaintiff  while  law- 
fully using  the  streets  of  Everett;  that  In 
his  logging  operations  the  plaintiff  has  at 
various  times  hauled  on  the  streets^  of  Everett 
logs  which,  together  with  the  vehicles  on 
which  they  were  loaded,  weighed  approxi- 
mately 35,000  pounds,  and  that  the  use  being 
made  by  the  plaintiff  of  the  streets  of  Everett 
because  of  the  weight  of  the  loads,  has  caused 
such  streets  to  be  broken  up  and  permanent- 
ly greatly  Impaired,  and  that  If  the  plaintiff 
be  permitted  to  continue  to  carry  on  his 
business  and  to  nae  the  streets  of  Overett 
In  the  manner  he  was  udnK  them  they  wonld 
be  mtlxely  destroyed.  The  court  seeuu  to 
have  tried  the  case  upon  the  complaint  the 
ordinance,  the  three  afBdaTlts  filed  by  the  de- 
fHidant  and  the  Ueenses  issued  by  the  state 
to  the  plaintiff.  There  does  not  appear  in  the 
record  any  other  evidence  or  any  testimony. 
The  judgment  redtea  that  the  conrt  proceeded 
to  hear  the  canae  npon  the  evidence  last  above 
mentioned,  and  adjudged  that  the  ordinance 
was  good  and  valid,  and  that  the  temporary 
restraining  order  theretofore  Issued  be  vacat- 
ed and  dissolved,  and  that  a  permanent  In- 
jnnctloD  be  denied.  The  judgment  also  sua- 
talns  an  oral  demurrer  to  the  complaint  nnd, 
plaintiff  refusing  to  further  plead,  dlamissee 
the  action.  From  this  judgment  the  plaintiff 
has  appealed. 

[1  ]  It  would  appear  that  the  Judgment  was 
against  tin  plaintiff,  both  because  his  com- 
plaint failed  to  state  a  caase  of  actirai,  and 
because,  after  a  trial.  It  atqpeared  that  the  ac- 
tion should  be  dismissed  for  want  of  nmrlt. 
Without  doubt,  when  the  defendant  consented 
that  the  case  be  tried  npon  11b  merits,  he 
waived  his  demurrw,  aad  we  ghall  therwCon 
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treat  the  JudfuiNit  as  one  dismissing  tbe 
action  after  hearing  upon  the  merits. 

In  this  court  practically  all  of  the  provi- 
sions of  the  ordinance  have  been  attacked 
and  defended  without  any  question  being 
raised  as  to  the  sufficiency  of  the  pleadings 
In  that  regard.  We  shall  not  find  it  neces- 
sary to  pass  upon  all  the  provisions  of  the 
ordinance,  nor  all  of  the  objections  made 
thereto.  The  showing  made  by  the  respond- 
ent was  that  the  appellant  was  ruining  and 
destroying  certain  of  the  streets  of  Everett, 
and  that  such  damage  was  being  caused  by 
reason  of  the  heavy  loads  which  he  was 
hauling  over  them.  There  is  nothing,  either 
In  the  complaint  or  In  the  showing  made  by 
the  appellant,  to  deny  these  charges  of  dam- 
age. We,  therefore,  must  consider  that  the 
appellant  by  the  use  made  by  him  has 
greatly  damaged  and  permanently  injured 
those  streets  in  the  city  of  Everett  over  which 
he  has  been  hauling  logs. 

[2]  The  appellant  contends  that  the  tittle  to 
the  ordinance  is  defective  for  the  reason  that 
it  does  not  In  any  way  refer  to  the  tax  pro- 
vided for  in  tbe  ordinance.  We  do  not  think 
there  la  merit  In  this  contention  because  the 
title  of  the  ordinance  expressly  provides  for 
the  licensing  and  operation  of  tceigbt  vehlclea 
It  Is  the  general  rule' that  If  the  title  tixvwa 
ttie  general  ciiAracter  of  the  ordinance  and 
thus  prerraits  Its  enactment  b^ng  fraudu- 
toitly  accomplished,  it  will  be  held  to  be  suffi- 
cient, and  that  the  title  Is  not  intended  to  be 
a  glossary  of  the  contents  of  the  act  Me- 
Qulliin  on  Mun.  Corp.  toL  2,  p.  1484;  State 
ex  rel.  Cole  t.  New  Whatcom,  3  Wash.  T, 
27  Pac.  1020. 

[3]  The  ordinance  Is  easily  divided  Into 
four  Independent  parts: 

(1)  That  part  which  requires  ttiat  all  per- 
sons operating  motortrucks  or  trucks  and 
trailers  over  the  streets  of  EJverett  shall,  pay 
a  designated  occupation  tax. 

(2)  That  part  wlilcb  prohibits  the  hauling 
of  any  load  which,  because  of  Its  weight, 
destroys  or  permanently  injures  the  streets. 

(3)  Tliat  part  which  undertakes  to  fix  tbe 
maximum  weight  at  tmck  and  load  at  <^ 
load. 

(4)  That  part  which  fixes  the  speed  of 
trucks  carrying  loads  of  designated  amounts. 

Each  of  these  four  divisions  Is  so  independ- 
ent of  the  others  that  any  one  might  be  de- 
clared valid  and  enforceable,  though  all  the 
others  might  be  Invalid  and  unenforceable. 
We  will  consider  the  validity  of  such  of  these 
divisions  as  we  consider  necessary  for  tlie 
determination  of  the  case. 

[4]  We  are  wholly  unable  to  see  any  valid 
objection  to  that  part  of  the  ordinance  with 
reference  to  occupation  tax.  Tbe  tax  Im- 
posed is  graduated  according  to  weight,  ca- 
pacity, or  load;  it  applies  gmeraily  to  all 
motortrucks  and  trailers ;  there  is  no  dls- 
crlmtnatton.  The  wording  of  the  ordinance 


provision  with  reference  to  occupation  tax 
la  identical  with  the  wording  of  the  1919 
statute,  providing  for  a  license  fee  to  be 
paid  to  the  state  on  motortruck  Laws 
1919,  p.  90,  S  !•  Nor  is  tJila  provision  of  the 
ordinance  in  violation  of  section  34,  Laws 
1919,  page  124,  concerning  the  powers  of  local 
authorities,  for  that  section  expressly  author- 
izes the  local  authorities  to  levy  an  occupa- 
tion tax. 

[fi]  Section  1  of  the  ordinance  provides 
that— 

"It  shall  be  unlawful  for  aay  person  to 
drive   *   ♦   •   apon   •   •   •   any  public  street 

*  *  *  within  the  corporate  limits  of  the  city 
of  Everett,  any  vehicle  or  object,  whidi,  with 
or  without  its  load,  ■  shall  be  of  such  weight 

*  *  *  as  to  destroy  or  permaaeDtly  injure 
such  street  *  *  *  or  tbe  surface,  foundation 
or  other  part  thereof.  •  •  * 

The  remainder  of  this  section  makes  It 
unlawful  to  drive  on  the  streets  any  motor 
propelled  vehicle  whidi,  with  or  without  Its 
load,  shall  weigh  more  than  24,000  pounds. 
Under  this  section  no  vehicle  may  iav?fully 
be  driven  over  the  streets  when,  because  of 
the  weight,  it  destroys  or  permanently  In- 
jures them,  and  In  no  event  shall  the  vehicle, 
together  with  its  load,  weigh  more  than 
24,000  pounds.  We  have  seen  that  appel- 
lant's trucks  were  destroying  and  permanent- 
ly Injuring  the  streets,  consequently  he  was 
violating  the  ordinance  regardless  of  the 
weight  of  his  trucks,  trailers,  and  loads,  for 
the  ordinance  did  not  permit  him  to  use  a 
truck  which,  together  with  Its  load,  weighed 
to  exceed  24,000  pounds,  whether  or  not  he 
injured  the  streets.  We  further  hold  that 
the  provision  of  the  ordinance  with  r^erence 
to  permanent  injury  of  the  street  Is  valid  and 
enforceable.  This  portion  of  the  ordinance 
is  a  copy  of  section  5561 — 4,  Kem.  Code  (Laws 
1915,  page  65),  except  It  is  made  applicable 
to  Everett,  which  Is  a  city  of  the  first  dass. 
whereas  the  statute  exempts  from  its  opera- 
tion cities  of  the  first  class.  But  the  fact 
that  the  statute  does  not  make  this  provi- 
sion applicable  to  cities  of  the  first  dass  is 
no  argument  against  this  validly  of  this 
portion  of  the  ordinance.  The  statute  left 
the  matter  oi>en  to  those  cities.  They  might 
by  ordinance  make  its  provisions  applicable 
to  them  If  they  chose  to  do  so.  Nor  is  this 
provision  In  the  ordinance  In  violation  of 
section  34,  Laws  3919,  page  124,  concerning 
the  power  of  local  authorities  over  these 
matters,  because  the  ordinance  provided 
"regulations  governing  traffic  In  addition"  to 
the  provisions  of  the  statute  as  that  section 
of  the  statute  authorizes  and  Is  not  in  con- 
flict with  any  statutory  provision.  In  short, 
we  hold  that  any  city  may  lawfully  enact 
and  enforce  ordinances  which  prohibit  any 
vehicle,  which,  with  or  without  its  load,  be- 
cause of  tiie  weight,  destroys  or  permanently 
Injures  the  streets. 
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[I]  We  do  not  macttw  the  vaHdlty  of  that 
part  of  the  ordinance  whl<A  lias  to  do  with 
the  speed  of  motortrncln  because  the  record 
does  Dot  pnqwrly  bring  It  before  xa,  and  for 
die  farther  reason  that  its  dlacnsslon  is  not 
neceeaarr  to  Oie  dedslmt  of  this  case.  The 
same  may  be  said  wlUi  reference  to  the  pro* 
Ttelon  In  regard  to  the  weight  and  the  load. 
If  It  dkoaU  be  considered  that  the  niaximam 
weigSit  and  load  provlBLons  ot  the  ordlnanoe 
are  Told  for  some  reason,  yet  the  appellant^s 
action  most  be  dismissed,  because  he  has  vio* 
lated  other  valid  pnnislonB  of  the  ordinance 

mils  view  makes  it  nnneeessary  to  deter* 
mdne  the  validity  ot  those  inoTlslms  with 
reference  to' speed  and  maxboanf  w^ht  and 
load.  Bot  the  Judgment  of  the  trial  court 
went  further  than  proper  or  necessary,  and 
decided  that  all  provlslonB  of  tbe  ordinance 
were  TaUd. 

Tbe  judgment  Is  rerersedi  and  the  case 
remanded,  with  dlreotionB  to  set  aside  the 
present  jndgmoit  and  make  and  eater  an- 
other, which  will  do  nothing  more  than  dis- 
solve the  temporary  rr'^tralniiig  order,  refuse 
to  give  any  pmnauent  InjnnctloD,  and  wbldi 
will  dismiss  the  action.  Mother  party  will 
recover  here  any  costs  of  the  other. 

PARKER,  a  J.,  and  MACKINTOSH,  FUI/- 
LERTON,  and  BOLGOBfB,  JJ.,  concur. 


SHELLEY  at  sx.  v.  NORMAN  at  aL 

(No.  16065.) 


(Supreme  Court  of  Washisgton. 


Jan.  26. 


1.  Evldesce  «=»47l  (21)— Testimony  that  there 
■  was  sot  room  for  automobile  to  pass  to  right 

of  other  automobile  held  sot  a  eonolsaloo. 

In  action  for  injuries  sustained  in  aatomo- 
bfle  collision  on  highway,  testimony  by  occu- 
pants of  one  of  tile  machines  that  there  was 
not  sufficient  room  for  their  automobile  to  pass 
to  the  right  of  the  other  automobile  coming 
from  tbe  opposite  direction  at  the  time  of  col- 
liaion  Aeld  ailmlssihle  aa  againat  objection  that 
it  was  merely  a  conclusion  of  the  witnesses. 

2.  Highways  «=>I84(3)  —  Contrlbstory  negll- 
geaca  In  tnrslng  to  left  to  avoid  oollisfes  held 
for  Jery. 

In  action  for  injuries  to  automobile  driver 
ia  collision  with  automobile  coming  from  oppo- 
site direction,  on  tbe  wrong  side  of  tbe  center 
of  the  highway,  whether  plaintiff  was  contribu- 
torily  negligent  in  drivuig  to  the  left  to  avoid 
tiie  MdUsIon  Aeltf  for  tbe  jury. 

8.  Trial  •»2M(l)  —  RsTsaal  of  reqsestad  In- 
straafloB  eovsrad  by  tkat  ol^R  aat  arrer. 
Befusal  of  requested  Instraction  covered  in 
snbatanee  1^  Aat  given  is  not  error. 


4.  Highways  *=>I84(4)  —  laatreetlsB  at  te 

driver's  itaty  to  drive  to  the  right  of  tbe  oaa- 
tor  of  highway  held  corroot. 

In  an  action  for  injuries  sustained  in  auto- 
mobile collision  on  highway,  where  there  was 
evidence  warranting  finding  that  the  highway 
consisted  of  18  feet  of  gravel  roadway  and  9 
feet  of  dirt  roadway,  that  the  dirt  portion  of 
the  highway  was  6  or  8  Inches  lower  than  tbe 
graveled  roadway,  and  that  there  waa  graas  and 
thistles  between  the  graveled  and  the  dirt  por- 
tions of  the  highway,  infitruction  that,  if  highway 
had  on  it  two  or  more  beaten  traveled  tracks, 
one  of  thrm  graveled  and  the  other  dirt,  and 
that,  if  each  had  defined  and  well-marked  lim- 
its or  boundaries  with  a  distinct  line  of  demar- 
cation between  them,  the  right  of  the  center  of 
tbe  highway  as  to  driver  of  automobile  using 
one  of  tbe  tracks  waa  the  right  of  the  center 
of  tbe  track  being  used,  waa  correct. 

9.  Highways  «=>I7S(1)  —  When  driving  of  au- 
tomobile to  left  lastead  of  to  right  to  avoid 
collision  la  oostributory  segllgesee. 

Automobile  driver  was  not  contribotorily 
negligent  in  tumiug  to  the  left  instead  of  to  tbe 
right  in  an  effort  to  avoid  collision  with  auto- 
mobile approadiing  from  tbe  opposite  direction 
on  wrong  side  of  highway  If  be  bad  reasonable 
ground  to  believe  that'  to  so  do  was  the  only 
way  to  avoid  the  collision,  but  was  contribu- 
tonly  negligent  If  a  reasonable  man  under  like 
circumstances  would  not  have  honestly  be- 
lieved that  the  eoUidon  was  imminent  if  be 
obeyed  the  law  of  tbe  road  and  kept  to  the 
right. 

6.  Appeal  asd  error  <»7>[002— Verdlot  ea  oos- 
Hlotlng  evidenoe  not  disturiied, 
A  verdict  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

Department  1. 

Appeal  from  Superior  Conrt,  Takhna  Conn- 
ie ;  Geo.  B.  Holdoi,  Judges 

Action  by  S.  B.  Shelley  and  wlfo  against 
W.  H.  Norman  and  others,  In  which  the  de- 
fendants filed  a  cro8S4ictton.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

Stephen  E.  Chaffee,  of  Sunnyslde,  for  ap- 
pellants. 

Snively  &  Bounds,  of  Yakima,  for  respond- 
ents. 

HOIiCOMB,  J.  This  Is  an  action  and  cross- 
action  for  damages  for  injuries  resulting 
from  a  collision  of  automobiles  belonging  to 
the  respective  parties.  The  Jury  found  for 
plaintiffs  in  the  sum  of  $2,000,  and,  having  un- 
successfully moved  for  a  Judgment  non  ob- 
stante veredicto  and  for  a  new  trial,  defend- 
ants prosecuted  this  appeal  from  the  Judg- 
ment rendered  on  tbe  verdict  of  the  Jury. 

Between  5  and  7  o'clock  in  the  afternoon 
or  evening  of  August  11,  1918,  respondents, 
Shelley  and  wife,  were  driving  their  Ford 
automobile  along  the  public  highway  north 
or  west  toward  the  town  of  Zillah,  in  Yak- 
ima oountjr.   This  road  ran  In  a  general 
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ncwthwosterly  and  floaOteaatmrly  dlraeUon. 
Mr.  Shelley  was  at  the  wheel  of  the  car,  one 
Wilam  was  rldinff  beside  htm,  and  Mrs.  Shel- 
ley sat  <m  the  rear  seat  holding  a  child.  Ap- 
proadilng  them  from  Qie  other  dlrectloa 
just  before  the  accident  was  one  Mcl^elce, 
drlTlng  his  Overland  automobile.  Behind 
him  came  appdlants  In  their  Buick  automch 
bile.  One  Elliott,  stepson  ot  Morman,  was 
driving,  a  Mi£»  Anderson  was  riding  in  the 
front  seat  with  him,  and  app^Iants  Norman 
and  wife  rode  in  the  rear  seat,  Mrs.  Norman 
holding  her  two  year  old  child.  All  three 
cars  collided  after  Elliott  had  turned  out  to 
his  left-hand  side  of  the  road,  and  had  pass- 
ed, or  was  attempting  to  pass,  the  McNelce 
car.  Mrs.  Shelley  was  thrown  out  of  the 
car  onto  the  roadway,  and  sustained  a  bro- 
kiOL  arm,  bruises,  and  other  injuries.  Her 
baby  was  thro.wn  out  and  fell  on  the  hood  of 
the  Buick  car.  Mr.  Shelley  was  not  thrown 
out  of  his  car,  but  bad  two  ribs  fractured, 
his  chest  injured,  and  his  back  and  arm 
bruised  and  wrenched.  The  cars  of  both  ap- 
pellants and  respondents  were  badly  dam- 
aged. 

The  facts  as  to  the  cause  of  the  accident 
must  be  gathered  almost  entirely  from  the 
testimony  given  by  the  occupants  of  the  re- 
spective cars  at  the  time  of  the  collision.  As 
is  usually  true  in  cases  of  this  kind,  the  wit- 
nesses gave  somewhat  different  versions  as 
to  the  details  of  the  accident. 

At  the  point  near  Zillah  where  this  acci- 
dent happened  the  highway  was  27  feet  wide. 
18  feet  being  surfaced  with  gravel  and  main- 
tained by  the  county,  and  the  remaining  0 
feet  b^ng  of  dirt,  not  surfaced,  but  covered 
somewhat  with  rock  raked  off  the  adjoining 
surfaced  roadway.  Witnesses  for  respond- 
ents testified  that  the  graveled  portion  of  the 
road  was  the  more  generally  used ;  that  there 
was  a  dr(^  of  from  6  to  8  Inches  from  that 
part  of  the  road  to  the  dirt  portion;  that 
there  were  stones  in  the  dirt  part  and  It  was 
rou^;  that  between  the  two  portions  of  the 
road  and  along  this  drop  or  embankment 
some  grass  and  thistles  (;rew.  On  the  other 
hand,  it  was  testified  that  one  part  of  the 
road  was  traveled  about  the  same  as  the  oth- 
et;  that  It  was  all  nearly  level ;  that  the  dirt 
part  may  have  been  3  or  4  inches  lower  than 
the  graveled  part;  but  thBt  it  merged  rlgjit 
Into  It,  and  there  was  no  drop  from  one  part 
to  the  other. 

Sespond»ts  Introduced  testimony  to  the 
effect  that,  at  the  time  of  the  accident,  their 
car  was  traveling  at  a  speed  of  from  15  to 
18  miles  an  hour.  Appellant  Norman  and 
his  stepson,  BlUott,  testified  ttiat  the  Sh^^ 
car  was  ctHnlng  at  the  rate  of  SO  miles  an 
hour;  that  It  was  'Alibiing'"  in  Its  course, 
or  "perceptibly  wavering.** 

fHie  witneaa  Wilson  testified  Hiat,  i^en 
the  Shelley  car  was  about  100  fleet  from  t&e 
M<^elce  car,  the  Norman  car  came  from  be- 


hind the  McNeke  car,  went  dear  onr  to  the 
dirt  part  of  the  road— the  teft,  or  wnms, 
side  of  (he  road  for  Ou  Nonnau  eac^-and, 
while  traveling  at  the  rate  of  at  least  SB  miles 
an  hour,  cat  diagonally  acroBB  the  rood  In 
front  ot  tbB  Mdielce  car.  Opposed  to  this 
testhnony  Is  that  of  young  ElUott,  vlio  said 
he  was  driving  the  Nonuan  car  at  a  speed  of 
but  25  miles  an  hour  aa  he  .wait  by  tbie  Mc- 
Neioe  car,  wbleh  was  traveUng  along  at 
about  15^or  18  miles  an  hour ;  that  he  start- 
ed to  get  across  In  front  ot  tlw  McN^ce  car 
in  order  that  he  mlj^t  get  over  on  his  right 
side  of  the  road  and  be  ont  of  tbe  way  of 
the  Shelley  car  comli^.  He  said  he  was 
about  opposite  the  McNelce  car  '^h&i  he  saw 
the  Shelley  car  coming;  then  said  he  was  a 
little  ahead  of  the  McNelce  car  when  he  saw 
the  Ford  car  of  the  Sheileys;  that  the  Shel- 
ley car  was  about  100  feet  away  from  his, 
the  Norman  car,  when  he  turned  it  In  front 
of  the  McNelce  car  and  to  his  right ;  that  he 
was  then  driving  the  Norman  car  at  about 
25  miles  an  hour ;  that,  when  he  had  passed 
the  McNeice  car,  he  slowed  down  the  Norman 
car  and  put  on  the  foot  brake,  "because  I 
wanted  to  see  what  the  other  car  [the  Shelley 
car]  was  going  to  do."  He  then  said  that 
the  Norman  car  was  almost  at  a  standstill 
when  the  cars  came  together.  None  of  the 
occupants  of  the  Norman  car  was  thrown 
out,  although  one  door  came  opea  and  some 
peaches  spilled  from  the  Norman  car,  where 
they  wore  being  carried.  According  to  this 
testimony,  the  McNelce  car  had  been  run  up 
the  incline  off  the  traveled  part  of  the  high- 
way and  all  three  cars  were  together. 

Mr.  Shelley's  version  of  what  happened 
Just  before  the  collision  is  to  the  effect  that, 
as  be  was  driving  along  on  his  ri^t-hand 
side  of  the  graveled  portion  of  tbe  road,  at 
a  speed  of  from  15  to  18  miles  an  hour,  the 
Norman  car  suddenly  came  In  sight,  on  Its 
extreme  left-band,  or  wrong,  side  of  the 
road,  on  the  dirt  portion  thereof;  that  for 
him  (Shelley)  to  turn  bis  car  farther  to  the 
right  would  have  meant  to  drop  down  the 
embankment  onto  the  dirt  portion  of  the 
road  and  run  head-on  Into  the  Norman  car, 
rapidly  approaching  along  that  part  ot  the 
road.  Confronted  with  this  emergency,  Shel- 
ley said  he  turned  to  bis  left 

milott,  the  Nramans*  driver,  teaUfled  that 
be  turned  to  his  right,  to  get  on  Ids  right 
side  of  the  road,  probably  16  or  20  seconds 
before  the  collision,  and  that  he  was  at  '*a 
practical  standstlir'  at  Qie  time  the  cars 
came  together.  If  this  were  tme,  it  hardly 
seems  probable  that  Shelley  would  have  de- 
liberately turned  his  VorA  car  to  Us  wrong 
side  of  tlie  road  and  ran  Into  the  Nnman 
cor.  The  Jury  did  not  take  this  view.  The 
Jury,  believed  flie  teattnumy  of  Oie  SheUeys 
and  ^elr  witnesses  and  determined  ttut  the 
drlrer  of  the  Norman  oar  was  ne^lgont 

[1]  Appellants'  first  claims  ot  error,  1  and 
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2,  are  ttuit  tJie  court  erred  In  permlttlAg  re- 
spondents, the  SbeUeys,  and  tbelr  vttnesses. 
Uie  oeenpants  of  the  car  at  the  time  d  tba 
accident,  to  testier  that  there  was  not  soffl- 
<dent  room  for  their  cat  to  pan  to  the  rlg^t 
of  the  Nonnan  car  at  the  moment  of  meeting 
the  KcHrman  car,  for  the  reason  that  fbia  call- 
«ct  tot  nothing  more  than  a  conclusion  on  the 
part  of  theae  witneaaea.  We  do  not  so  oon- 
■Ider  It.  It  called  for  a  mere  matter  of  cal- 
culation. It  wonld  not  be  necessary  in  such 
a  case  to  ask  ttie  wltneases,  reQieetlTelr, 
how  wide  the  Norman  car  was.  and  how 
mnch  space  was  left  in  the  road  to  the  rUfht 
of  the  Norman  car,  and  how  wide  the  Shel- 
ley car  .was,  and  tiins  make  it  a  matter  of 
erabtractlon.  It  was  perfectly  proper  to  ask 
the  witnesses  whether  there  was  room  fox 
one  car  to  pass  the  other  to  the  right  in  ttie 
roadway. 

[2]  Appellants  earnestly  contend  that  ttie 


driraway  isatead  of  the  west  and  had  acted  up- 
on that  assamption,  if  its  motions  wete  as  sud- 
den and  as  rapid  as  they  testified,  it  would  still 
have  been  a  question  for  the  jury  to  determine 
whether  the  appellante  were  negligent.  As  was 
stated  in  Sheffield  v.  Union  Oil  Co.,  82  Wash. 
386,  144  Fac  529;  'Being  in  imminent  danger, 
an  emergency  was  presented,  and  whether,  un- 
der this  emergency,  the  respondent  acted  with 
due  prudence,  is,  uuder  all  the  authorities,  a 
question  of  fact  for  the  jury.  The  law  does  not 
scrutinize  too  carefully  an  act  done  by  one  who 
has  been  put  in  a  position  of  danger  by  the  one 
who  inflicts  injury  upon  him,  leaving  it  for  the 
jury  to  aay  under  such  circumstances  whether 
the  act  in  seeking  to  avoid  the  danger  waa  the 
act  of  an  ordinarily  prudent  man.'  See,  also. 
Van  Dyke  v.  Johnaon,  82  Waah.  377,  144  Pac. 
640i" 

The  case  of  Lloyd  t.  Calhoun,  78  Wash. 
438,  139  Pac.  231,  is  cited  as  an  authority 
and  discussed  by  both  parties  to  this  appeal. 


undisputed  facts  show  that  respondents  were  j  ^bere,  under  circumstances  similar  to  theln- 


gollty  of  auch  contributory  negligenoe  as  to 
defeat  any  recovery  by  them.  The  following 
language,  which  is  quite  pertinent  here,  was 
used  In  the  opinion  In  the  case  of  Tooker  t. 
Eerklns,  86  Wash.  667,  074,  100  Pac.  1138, 
tL40z 

"Much  of  the  argument  of  appellants  assumes 
that  certain  facts  tending  to  show  contributory 
negligence  on  the  part  of  respondents  were  un- 
disputed. Since  the  verdict  of  the  jury,  we 
must  conrider  the  facta  resalved  as  presented  by 
the  respondents.  Where  there  is  conffiet  in  the 
evidence,  the  facts  are  for  the  jury,  and,  unless 
physically  impossible  br  naturally  improbable 
80  that  reasonable  minds  could  not  differ  there- 
on, we  are  compelled  to  accept  as  conclusive 
all  those  facts  whidi  must  necoasarily  have 
been  resolved  by  the  Jury  in  respondents'  fa- 
vor." 

It  was  also  said  in  that  opinl<ni : 

"  *  •  •  And.  as  Mr.  Tooker  [plaintiflF]  tes- 
tified, as  it  [drtradants'  aatomobUel  came 
aromid  the  standing  automobile  in  front  of  the 
Boycroft  it  had  veered  to  the  east  to  pass 
around  it.  and  he  assumed  that  it  would  pasa 
east  of  him  instead  of  west;  that  it  then  sud- 
denly veered  west,  and  it  was  all  so  quick  it 
may  be  inferred  that  he  could  not  tell  where  it 
waa  going,  but  attempted  to  throw  his  wife  out 
of  its  way  by  thnisting  her  to  the  left  and  for- 
ward. There  Is  no  Inference  to  be  derived  from 
this  that  the  respondent  [plaintiff]  araumed  that 
the  automobile  would  be  driTcn  down  the  east 
instead  of  the  west  driveway,  contrary  to  the 
law  of  the  road,  or  that,  acting  on  such  asaump- 
tioD,  he  stepped  Into  collision  with  it.  Great 
stress  is  laid  upon  this  detail  by  appellants,  and 
it  is  strenuously  insisted  throughout  their  ar- 
gument that  respondents  assumed  that  the  car 
wonld  be  driven  down  the  eaat  driveway  inatead 
of  the  west  driveway,  eeoitrary  to  the  law  of  the 
xoadl  Neither  of  the  respondoits  testified  that 
they  did  so  aianme,  and  their  actions  as  de- 
scribed by  them,  together  with  all  the  testi- 
mony, were  questiona  of  fact  and  inference  for 
tiie  jury,  and  we  are  unable  to  resolve  this 
question  as  one  of  law.  Bvcn  if  they  bad  aa- 
aumed  that  the  car  would  pasa  down  the  east 


stant  case,  the  plaintiff  recovered  In  the  trial 
court,  and  the  department  of  this  court  be- 
fore which  defendant's  appeal  waa  argued 
affirmed  the  judgment  Judge  Morris  in  that 
case  wrote  a  dissenting  t^dnlon  for  the  rea- 
sMis  stated  in  .^rtilCfa,  upon  a  rehearing  en 
banc,  the  action  was  reversed  and  dismissed. 
Lloyd  T.  Calhoon,  82  Wash.  80,  148  Pac  408. 
In  the  majority  opinion  of  the  department  of 
this  court  it  was  said  In  tiiat  case : 

"It  seems  to  us  that  the  evidence  was  suffi- 
cient to  warrant  the  jury  in  believing  that  ap- 
pellant was  negligent  in  proceeding  at  an  exces- 
sive rate  of  speed,  in  running  to  tite  north  side 
of  the  road,  and  in  not  seasonably  turning  to 
the  right  upon  approaching  respondent.  Clear- 
ly the  evidence  furnishes  ample  room  for  dif- 
ference of  opinion  upon  the  question  of  appel- 
lant's negligence  in  each  of  these  particulars. 

"It  Is  strenuously  Insisted  Uiat,  In  any  event, 
respondent's  n^Iigence  was  the  real  proximate 
cause  of  the  accident.  We  are  unable  to  so 
decide  as  a  matter  of  law.  In  view  of  the  tes- 
timony tending  to  show  appellaot's  excessive 
rate  of  speed,  bis  running  to  the  north  side  of 
the  road,  which  would  'be  to  hia  left,  hia  late 
turning  to  the  right  as  he  approached  respond- 
ent, respondent's  apparent  honest  belief,  pro- 
duced by  appellant's  action,  that,  as  the  aitua- 
tion  then  presented  itself  to  him,  it  was  not 
possible  for  him  to  turn  further  to  the  right 
without  coming  in  collision  with  appellant's  car, 
and  the  apparent  impending  danger  requiring 
very  prompt  action,  we  think  the  jury  had  the 
right  to  decide,  as  a  matter  of  fact,  that  re- 
spondent was  not  guilty  of  negligence,  that  he 
acted  as  a  reasonable  person  would  under  the 
circumstances,  and  that  appeUant's  negligence 
was  the  real  proximate  cause  of  the  accident. 

"It  is  srgued  that,  had  reapondent  proceeded 
on  bis  course  without  tumlog  in  dther  direc- 
tion appellant  would  have  miaaed  hfm  and  pass- 
ed to  bis  left  when  he,  appellant,  turned  to  the 
right.  We  do  not  think  the  evidence  is  conclu- 
sive of  this  fact,  but,  even  if  it  were,  it  is  not 
now  so  much  a  question  of  what  would  have  oc- 
curred had  this  course  been  pursued,  but  rath- 
er, what  did  appellant's  negligent  acts— and  we 
are  to  aaanme  that  the  Jury  believed  they  ware 
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negligent— induce  respondentt  as  a  reaBtmaUe 
man,  to  do  at  the  partieular  time?  TtM  coart 
could  not  decide,  as  a  matter  of  law,  that  re- 
spondent acted  negligently  nnder  the  drcam- 
Btances  as  they  then  existed  and  appeared  to 
him.  If  appellant's  negligence  was  the  cau^e 
of  respondent's  acting  as  a  reasonable  man, 
turning  to  the  left,  as  the  jary  eridentljr  foond, 
respondent  was,  nnder  the  drenmstaocea,  ab- 
solred  from  obering  the  law  of  the  road  and 
turning  to  the  right.  It  must  be  conceded  that 
a  aotnewbat  conTiocIng  argument  can  be  made, 
as  it'  has  been  hy  counsel  for  appellant,  in  fa- 
vor of  appellant  upon  this  branch  of  the  case. 
It  may  be  that  the  court  might  disagree  with 
the  conclusions  reached  bj  the  jury.  But  we 
thbik  it  cannot  be  said  that  there  is  no  room  for 
honest  difference  of  opinion  as  to  the  negligence 
constituting  tiie  real  proximate  cause  of  the 
damages  here  hiTolTed.  This  makes  the  case 
one  for  the  jnry,  and  not  for  the  court." 

In  the  dissenting  opinion  in  that  case  fbo 
inquiry  was  soggested,  why.  If  respondent 
turned  to  the  left  to  avoid  the  collision  with 
appellant,  he  did  not  turn  to  the  right  on  the 
"smooth  prairie,"  wh«%  there  was  no  obsta- 
de  to  prevent  the  safe  driving  of  his  ma- 
chine. His  excuse  was  the  existence  of  tele- 
phone poles  along  the  road;  but  the  reason- 
ing of  the  dissenting  <^inlon  was  to  the  ef- 
fect that  there  was  ample  distance  within 
which  to  avoid  a  tel^hone  pole  on  the  smooth 
prairie.  The  writer  of  the  dissenting  ciffia- 
loa  then  said: 

"It  is  true  ^at  the  verdict  of  a  jury  ia  con- 
dnsive  upon  contested  facts,  but  I  find  no  con- 
flict in  sny  of  tliese  detemdnative  facts." 

Referring  to  the  place  of  the  acddent 
which  resulted  In  that  actlw,  the  opinion 
said :  , 

"At  this  place  the  highway  rune  westerly  " 
across  a  level,  open  country,  is  unfenced.  un-  i 
graded,  and  undefined  upon  the  ground,  except  I 
by  tracks  worn  by  vehides.**  | 

It  is  evident  that  the  conrt  felt  in  that  case  ' 
that,  as  to  the  material  facts  wtaldi  secured  ' 
a  reversal  of  that  cause,  there  was  no  con- , 
fllct.  That  is  not  so  here.  We  are  unable  to 
say  that  conditiMis  were  sndi  that  Shelley 
should  have  turned  his  car  forther  to  his 
ris;ht.  The  Jnry  undoubtedly  took  tliat  fact 
Into  consideration,  as  well  as  the  ftict  of  his 
turning  to  the  lett. 

Appellants  allege  error  In  the  refusal  of 
the  court  to  give  the  following  requested  In- 
struction :  I 

"It  is  the  law  of  this  state  that  every  person  ! 
operating  a  vehicle  upon  a  public  highway  shall  , 
operate  the  same  in  a  careful  and  prudent  man-  ' 
ner  and  so  as  not  to  endanger  the  life  and  limb  { 
of  any  person,  and  any  person  so  using  the 
highway  shall,  upon  meeting  another  person, 
seasonably  turn  to  the  right  of  the  center  of 
the  highway  so  as  to  pass  without  interference. 
A  failure  to  comply  with  any  of  these  require- 
ments by  the  plaintiBf  S.  R.  Shelley  when  upon 
the  public  highway  would  constitute  ne^igence.  i 
and,  if  you  shall  find  that  be  failed  to  comply  j 


wiUi  any  of  these  requiremenli^  yonr  verdict 
will  be  in  favor  of  the  defendants. 

"In  determining  the  line  that  would  eonstltnte 
the  center  of  the  highway,  yon  are  instructed 
that  turning  to  the  rigb.t  of  the  center  of  the 
highway  means  the  right  of  the  center  of  that 
part  of  the  highway,  whether  gravel  or  a  dirt 
road,  which  is  at  the  time  open  and  in  a  rea- 
sonably safe  and  fit  condition  for  travd  by 
the  ordinary  modes." 

[3]  The  court  gave  the  substance  of  this 
Instruction  in  other  Instructions,  but  modified 
the  latter  paragraph  tO.  ttie  requested  instruc- 
tl<Hi  and  charged  the  Jury  as  follows : 

"Id  determlnhig  the  Hae  that  would  constitote 
the  center  of  the  fa^way,  you  are  instructed 

that  turning  to  the  right  of  the  center  of  the 
highway  means  the  right  of  the  center  of  that 
part  of  the  highway,  whether  gravel  or  dirt 
road,  which  is  contiguous  and  at  the  time  open 
and  in  a  reasonably  safe  and  fit  condition  for 
travel  by  the  ordinary  modes.  If,  however,  the 
highway  in  question,  which  means  the  space 
from  the  fence  on  one  aide  to  tiie  fence  on  tbu 
other,  had  npon  it  two  or  more  beaten  trav^- 
ed  tracks,  one  of  them  gravd  and  the  ,other 
dirt,  and  if  each  had  defined  and  well-marked 
limits  or  boondaries,  with  a  plain  and  distinct 
line  of  demarcation  between  them,  the  right  oC 
the  center  of  the  highway  to  one  who  was  using 
one  of  these  travded  tracks  in  such  an  event 
would  mean  the  right  of  the  center  ot  the  track 
such  person  was  at  the  time  traveling." 

[4]  We  are  of  the  opinion  tliat,  under  such 
clrcumstancea  as  might  have  been  found  by 
the  Jnry  in  tlilB  ease  as  to  the  condition  oC 
the  legal  highway,  whatever  may  bav»  been 
the.  difference  between  the  gravel  and  the 
dirt  road.  If  any,  the  above  charge  of  the 
court  .was  a  correct  charge. 

Appellant  also  complains  of  the  refusal  of 
the  court  to  give  che  following  instruction: 

"If  you  shall  find  that  the  defendants'  car 
was  being  driven  on  the  traveled  portion  of  the 
highway  and  on  the  approach  of  plaintiffs'  car 
and  as  soon  as  the  person  driving  the  defend- 
ants' car  could  with  reasonable  care  and  caution 
turn  to  his  right  and  was  in  the  act  of  turning 
to  the  right,  and  the  plaintiff  8.  R.  Shelley  fail- 
ed to  turn  to  his  right,  and  on  account  ot  said 
failure  a  collision  occurred,  then  the  plaintiffs 
cannot  recover,  as  it  was  the  duty  of  the  plain- 
tiff Shelley  to  turn  to  bis  ri^t  as  well  as  for 
the  defendant." 

This  Instruction  was  given  in  anbstanee  in 
the  eleventh  instruction  of  tlie  court,  as  well 
as  the  first  paragraph  of  the  Instruction  of 
which  the  last  paragraph  was  heretofore 
quoted,  the  deventh  Instruction  being  as  fol- 
lows: 

"It  Is  not  necessary  to  tiie  exerdse  of  due 
care  on  the  part  of  tlw  driver  of  an  autiHnobile 
that  he  anticipate  tiiat  the  driver  of  another 
car,  which  he  fs  about  to  meet,  will  violate  the 
law  of  the  road  by  driving  on  the  wrong  aide 
of  the  highway.  One  who  folates  the  law  of 
the  road  by  driving  on  the  wrong  side  assumes 
the  risk  of  such  an  experiment  and  k  required 
to  use  greater  care  than  tf  he  had  kept  on 


Digitized  by  Google 


I 


TTHtTi      WAIfVIIiLE  IiTTMBER  CO. 

iiw  p.) 


247 


the  il^t  ilde  of  flu  road.  If  a  coUMon  takes 
place  under  endi  dreoniBtaiicei,  tbe  pTMumit- 
tion  la  againit  the  partr  who  wob  on  the  wrong 
side.  Bnt  the  presumption  is  prima  facie  and 
has  the  effect  onljr  of  caating  the  burden  of  joB- 
tifTing  his  position  upon  the  man  who  was  on 
the  wrong  side. 

"If  yoD  find  that  at  the  time  of  the  collision 
the  plaintiff  was  driTing  his  automobile  on  his 
left  of  the  center  of  the  traveled  part  of  the 
highway,  and  that  the  driving  t>f  hi*  car  to  the 
left  of  the  center  waa  tba  pifoximate  eauae  of 
the  collision,  your  verdict  wtU  be  for  the  de- 
fendants, nnlesB  you  further  find  by  a  prepon- 
derance of  the  evidence  that  plaintiCF  in  turning 
his  car  to  the  left  of  the  center  of  the  highway, 
if  he  did  so  turn  it,  acted  under  an  emergency 
such  as  would  justify  a  reasonable  man  under 
like  dreamstances  in  bdleving  that  it  was  nec- 
essary  to  so  tarn  his  car  to  the  left  in  order  to 
prerent  an  InuDioent  collision  with  the  defend- 
ants' ear,  and  the  plaintiff  must  have  honest- 
ly believed  and  have  had  reasonable  ground  to 
believe  that  such  a  course  on  his  part  was  the 
only  way  to  avoid  imminent  collision  with  the 
defendants*  ear.  It  was  plaintiff's  duty  in  meet- 
ing and  passing  defendants  to  seasonably  turn 
to  the  right,  and  he  would  only  be  excused  from 
the  performance  of  that  duty  upon  thei  happen- 
ing of  an  emergency  in  the  nature  of  an  ap- 
parent danger  of  coUiaion  with  defendanta*  car 
in  case  be  obeyed  the  law  of  the .  road  and 
tamed  to  the  right.  If  at  the  time  plaintiff 
turned  his  car  to  the  left  of  the  center  of  the 
highway,  if  he  did  so  turn  it,  the  defendants' 
car  was  far  enough  away  so  that  a  reasona- 
ble man  under  like  circumstanes  would  not  hon- 
estly believe  tliat  a  coUiaion  was  imminent  if 
the  law  of  the  road  were  obeyed,  then  the  plain- 
tiff would  be  negligent  in  turning  his  car  to 
th«  left;  and,  if  doing  ao  waa  the  proximate 
eaaae  of  tiie  eoUialMi.  the  plaintiffs  cannot  re- 
cover." 

[I]  Appellanta  complain  of  the  glvii^  of 
the  Eleventh  Instmetlfm,  tmt  we  are  satisfled 
that  it  aecorately  stated  the  law,  and  It  waa 
also  on  the  vbide  veiy  fftrorable  to  app^- 
lantB. 

AOTellantB  also  complain  that  the  Terdlct 
was  excessive,  and  of  the  Instruction  given 
1^      eonrt  to  the  Joiy  as  foUows: 

"If  your  verdict  shall  be  for  the  plalntlffB,  yon 
wHI  find  what  damages  they  have  ahown  them- 
selves entitled  to  by  a  fair  preponderance  of 
evidence  as  the  proximate  result  of  defendants* 
negligence,  indading  the  damage,  if  any,  to 
their  automobile,  and  the  personal  injuries,  if 
any,  to  both  Mr.  and  Mrs.  Shelley,  and  such  ex- 
pense, if  any,  as  waa  neceBsarily  incurred  for 
medical  attendance,  and  allow  them  such  sum 
as  wfl]  fairly  compensate  them  for  their  hi- 
jury." 

The  InBtmctton  of  the  court  as  to  the 
measure  of  damages  certainly  stated  the  law 
correctly  iaiA  for  the  very  serious  injury  sus- 
tained by  respondents  and  the  damages  to 
th^r  car,  proven  to  the  jury,  we  would  be 
very  loath  to  say  that  ^,000  waa  an  exces- 
slve  awvd.  It  vrill  stand. 


[I]  There  is  a  conflict  In  the  testimony  of 
appellants  and  respcmdenta  and  the  other  oc- 
cupants of  their  respective  cars  as  to  what 
happened  and  how  it  happened ;  and  on  the 
various  versions  of  the  accident  the  jury  re- 
solved In  favor  of  respondents.  It  follows 
from  what  we  have  said  that  .we  may  not  dis- 
turb the  verdict  of  the  Jury. 

The  Judgment  is  therefore  affirmed. 

PARKER,  C.  J.,  and  BRIDGES,  MACKIN- 
TOSH, and  FULLERTON,  JJ.,  concur. 


HILL  V.  WALVILLE  LUMBER 
(Na.  15978.) 


CO. 


(StQtreme  Goort  of  Washington.  Feb.  7, 1921.) 

1.  Corporatlesa  <s»3l7{l)— Trsatee  of  oorpo- 
ratlSB  whs  ebtalsed  sots  bsM  not  snUty  of 
aotsal  frasd. 

Wtien  a  banker  and  his  aesodatea,  who 
participated  in  the  organisation  of  a  new  cor- 
poration which  took  over  die  assets  and  as- 
sumed the  indebtedness  of  one  in  difficulties, 
took  bonds  of  the  new  corporation  at  par  to 
enable  it  to  secure  working  capital,  the  money 
being  borrowed  at  an  interest  rate  higher  than 
borne  by  the  bonds,  Aeld  that,  though  the 
banker  was  a  trustee  of  the  new  corporation, 
and  be  and  bis  aasociatea  were  in  a  position 
to  dominate,  the  banker's  demand  that  he  be 
reimbursed  for  the  difference  in  interest  which 
was  acceded  to  by  the  adverse  interest  was  not 
fraudtdent,  and  a  note  given  for  sudi  difference 
was  not  tainted  with  actual  fraud. 

2.  Corporatloaa  «»472— Transaction  held  set 
to  be  an  actual  purohaae  of  bonds  of  a  cor- 
poration, hut  a  loaa  of  credit  thereto. 

Where  a  banker  and  others  agreed  to  take 
at  par  bonds  of  a  new  corporation  formed  to 
take  over  the  assets  of  one  In  difficulties,  etc„ 
under  arrangements  which  contemplated  pay- 
ment of  the  bank's  Indebtedness  and  tempo- 
rarily gave  the  banker  and  his  associates  con- 
trol of  the  new  corporation,  held,  in  view  of 
the  banker's  letter,  which  referred  to  the  trans- 
action as  an  underwriting,  that  it  could  not  be 
deemed  a  purchase  and  sale  of  the  bonds,  bnt 
merely  an  arrangement  whereby  the  banker 
and  his  associates  loaned  the  new  corpora- 
tion their  credit,  hence  the  corporation  was 
liable  for  the  difference  between  the  interest 
paid  On  the  bonds  and  moneya  borrowed  by 
ttie  banker  and  asaodates  to  take  up  the  same. 

Department  1. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty;  W.  A.  Beynoldfl,  Judge. 

Action  by  Frank  A.  Hill,  trustee  of  a  S. 
Qilchrist,  bankrupt,  against  the  Walville 
Lumber  Company.  From  a  Judgment  for 
plaintiflC,  defaidant  appeals.  AfBrmed. 
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M.  M.  Lyter,  of  Seattle,  Forney  &  Ptmd^, 
of  Obeballs  (Hyman  Zettler,  of  Seattle,  of 
counsel),  for  appellant. 

Raymond  J.  McMillan  and  Ernest  K.  Mur- 
ray, both  of  Tac(ana,  for  respondent 

FUIiLEBTON,  J.  TMs  Is  an  action 
brought  by  Fraul^  A.  Hill,  as  trustee  In  bank- 
ruptcy of  the  property  of  Charles  S.  Gil- 
christ, against  the  WalvIUe  Lumber  Com- 
pany, a  corporation,  to  recover  upon  two 
promissory  notes,  the  one  for  $1,600,  bearing 
date  of  September  8,  1914,  and  the  other  for 
$625  bearing  date  of  August  10, 1916,  execut- 
ed and  delivered  to  Gilchrist  by  the  lumber 
company  at  the  times  of  their  respectlTe 
dates.  The  defense  was  want  of  eonaidera- 
tlon.  The  trial  was  had  by  the  court  dttlng 
without  a  jury,  and  resulted  in  a  Judgment 
in  favor  of  Hill,  The  lumber  company  ap- 
peals. 

The  facts  leading  up  to  the  execution  of 
the  notes  and  which  are  thought  to  show  a 
want  of  consideration  for  their  execution 
are,  in  substance,  these: 

In  1908,  the  Walworth  &  Neville  Manur 
facturing  Company  was  a  corporation  organ- 
ized and  doing  business  under  the  laws  of 
the  state  of  Michigan.  It  owned  a  lumber 
plant  located  In  that  state,  and  owned  simi- 
lar plants  severally  located  in  the  states  of 
Mississippi.  Tennessee,  and  Washington. 
The  value  ot  the  plants  in  the  first  three  of 
the  states  named  is  not  shown  by  the  record. 
The  plant  in  the  state  of  Washington  was  of 
considerable  value,  and  consisted  of  timber 
lands  and  timber  land  contracts,  a  lumber 
mill,  logging  roads,  and  logging  equipment, 
with  the  usual  accessories  that  go  with  such 
propetty.  The  corporation  was  beaTily  in- 
dited, and  in  the  month  of  October  of  the 
year  named  was  unable  to  meet  its  obliga- 
tions as  they  matured,  and  was  placed  in  Qie 
hands  of  a  committee  selected  by  its  cred- 
itors. This  committee  gave  the  t^cers  of  the 
company  a  year's  time  within  which  to  ex- 
tricate the  company  from  Its  financial  dif- 
ficulties. The  business  was  placed  In  the 
genntU  charge  of  one  William  M.  Carpenter, 
the  eorporaticni'B  vice  president,  and  this  of- 
floer  employed  to  Bsslst  blm  in  the  wortc  one 
David  B.  Oann,  an  attorney  of  Chicago.  As 
the  work  of  settlement  progressed  It  was 
found  that  sufficient  funds  could  not  be  rais- 
ed from  the  eastern  assete  of  the  corporation 
to  satisfy  the  creditors.  There  was  needed 
some  $125,000  in  cash  more  than  they  were 
able  to  obtain  from  that  source,  and  Mr. 
Gann  came  to  the  state  of  WasUngton  for 
the  purpose  of  raising  this  sum  upon  the 
corporation's  assets  in  this  state. 

The  indebtedness  of  ttie  corporation  eir 
ceeded  $1^000,000.  Of  this  sum  more  than 
$850,000  was  owing  to  creditors  within  the 
state  of  Washington,  a  large  part  of  which 
was  secured  by  mor^ges  on  the  company's 
property  situated  in  Uils  state.   Among  its 


unsecured  Indebtedness  was  an  obligation  of 
some  $76,000  for  money  advanced  by  the 
United  States  National  Bank  of  Chefaalis. 
Of  this  bank,  Charles  S.  Gilchrist  was  vice 
president  and  manager,  and  one  of  Us  prin- 
cipal stockholders.  Associated  with  a» 
stockholders  were  F.  B.  Hubbard,  George 
Dysart,  J.  T.  Veness,  George  E.  Burge,  and 
J.  W.  Daubney,  certain  of  whom  were  also 
trustees  of  the  bank.  On  reaching  this  state, 
Mr.  Gann  sought  the  assistance  of  Mr.  Gil- 
christ in  raising  the  money  necessary  to  satis- 
fy the  corporation's  creditors.  Various  con- 
ferences were  had  between  them,  In  some  of 
which  the  cotrustees  of  Mr.  Gilchrist  in  the 
bank  above  named  participated.  The  interest 
of  Mr,  Gilchrist  and  his  cotrustees  in  the 
soheme  arose  from  the  fact  that  they  desired 
to  save  the  corporation  from  its  Imminent 
bankruptcy,  in  the  hope  that  it  mlj^t  ulti- 
mately pay  the  somewhat  large  Indebtedness 
due  thdr  bank.  The  parties  finally  reached 
an  agreenunt  at  a  conference  held  in  Fort- 
land,  Or.  It  was  reduced  to  writing  in  the 
form  of  letters  passliv  fnmi  Oann  and  Gil- 
christ on  the  one  side  and  from  GUcbrist  to 
Gann  on  the  other,  both  of  which  were  dic- 
tated by  Gann.  The  letter  from  Gann  to 
Gilchrist'  (omitting  the  immaterial  matters) 
was  a  follows: 

"la  confirmation  of  the  final  arrangement  set- 
tled upon  here  yesterday  in  regard  to  the  re- 
organization of  the  affairs  of  the  Walworth 
&  Nevflle  Mannfactnring  Company,  we  beg 
to  say  that  we  shall  at  once  proceed  to  take 
steps  looking  to  the  organlcation  of  the  Fast 
and  West  CompanieB  as  outlined.  The  West 
Company,  to  be  called  the  Walvilie  Lnniber 
Company,  is  to  be  organized  in  Wasliington, 
and  will  take  over  the  Walvilie  plant,  lands, 
timber,  eqaipment,  right  to  use  of  all  the  spe- 
cial cross-arm  machinery,  and  the  wharf  and 
agency  Interest  of  the  pressat  concern.  The 
plant,  lands,  and  timber  are  to  be  bonded  for 
I  $650,000,  payable  in  equal  annual  installments 
over  a  period  of  not  to  exceed  10  years,  with 
interest  at  6  per  cent.,  pajrable  Bemlannually. 
$125,000  of  these  bonds  you  are  to  take  at 
par  and  with  this  and  other  money  which  we 
shall  raise,  the  remaining  $625,000  of  bonds, 
or  such  part  of  them  as  may  be  required  and 
p<Msibly  some  of  the  Eastern  assets,  we  are 
to  make  a  settlement  with  our  creditors.  The 
Centralia  Indebtedness  of  approximately  $75,- 
000  is  to  be  shifted  to  the  Bast  Company  and 
assumed  by  it  and  when  our  affairs  have  been 
readjusted,  if  any  West  bonds  remain,  we  will 
apply  them,  if  ;ou  then  so  desire,  to  the  pay- 
ment of  the  $76,000;  otherwise  this  $76,000 
IB  to  be  reduced  in  at  least  the  same  propor- 
tion, as  future  paymeut  shall  be  made  to  the 
other  general  creditors. 

"We  are  relying  upon  yon  to  asust  na  In 
arranging  the  management  of  the  company 
along  some  such  lines  aa  we  discussed  ^th  you 
yesterday." 

Gllclirlsfs  resiy  was  as  fOUows: 

"If  the  plan  for  the  orsanizatl«i  of  the  Wal- 
viUe  Lnmber  Coinpany  aa  ontilned  In  yours  of 
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th«  18th  Shan  bt  eoDramiuttd,  107  aaaociatei 
and  I  wffl  take  the  $126,000  of  the  $650,000 
imi«  of  bonds  of  the  WalviUe  pnj^nty  and  pay 
700  par  therefor  on  deUTWy  on  or  about  Aa- 
KQBt  let  next." 

FoUowbiff  the  cucutloii  of  tlM  agreemant 
the  appdlant  corporatloB  waa  organindt 
with  ft  capital  stock  of  $1,000,000.  The  stock 
wu  subscribed  fOr  by  the  parent  corporation, 
and  paid  for  by  tbe  transfer  from  tibe  Old  to 
the  new  corpOT&tton  of  all  of  the  former's 
property  and  anets  wttUn  the  state  oC  Vash- 
ington.  The  new  oorporatkm:  aasnmed  all  of 
the  Waahingrton  taid^itedness  of  the  old.  Is- 
sued and  deliTered  to  the  old  company  Its 
bonds  In  the  snm  of  $650,000,  and  pledged  its 
propOTty  as  security  therefor.  Afterwards, 
Gilchrist  and  Ms  associates  adraoeed  to  the 
old  company  the  sum  agreed  opon.  The  mon- 
ey was  borrowed  trtm  a  Seattle  bank ;  Gil- 
christ and  his  asBodates  giving  their  note 
therefor  and  pledging  the  bonds  received  by 
them  as  security  for  the  payment  of  the  note. 
At  titte  time  the  advancement  was  made  GU- 
chrlst  tntiated  that  suffldent  of  the  stock  of 
the  new  corporation  be  transferred  to  him 
and  bla  associates  to  give  th^  a  controlling 
interest  therein.  This  agreement  was  also 
put  in  writing,  Gann  dictating  the  form 
thereof.  It  read  as  follows: 

"I  have  receive  of  the  Walworth  A  Neville 
ManufactDTing  Company,  8,756  shares  of  the 
capital  stock  of  the  Walville  Lumber  Company, 
which  I  am  to  hold  as  trustee  for  said  Wal- 
worth ft  Neville  Manufacturing  Company,  for 
ita  benefit,  uitil  the  $75,000,  now  owing  in  Cen- 
traUa  to  the  United  States  National  Bank  and 
others,  shall  have  been  liquidated  and  until  I 
persoiully  and  my  associates  shall  be  relieved 
of  the  obligations  now  existing  against  ua, 
ariaing  from  the  underwritiDe  of  $125,000  of 
bondfl  of  the  WalvOle  Lumber  Company. 

"When  the  indebtedness  above  referred  to 
shall  have  been  liquidated,  as  aforesaid,  and 
w«  shall  be  relieved  of  said  ohUgations,  this 
trust  idun  terminate  and  the  said  shares  of 
stock  are  to  be  surrendered  to  the  Walwfnrth 
ft  Neville  Manufacturing  Company,  its  suc- 
cessors or  asidgns.*' 

Of  the  new  corporation  ona  Neville  was 
made  manager.  He  was  an  officer  and  stock- 
holder of  the  old  corporation,  and  at  the  time 
it  was  placed  in  the  hands  of  the  creditor's 
committee  was  its  general  manager.  He  uid 
Mr.  Gann  became  trustees  of  the  new  corpo- 
ration. The  other  tmstees,  constituting  a 
majority  of  the  board,  were  selected  by  Mr. 
Gilchrist  and  bis  associates.  The  corpora- 
tion subscQuently  retired  its  bond  issue,  and 
by  Its  retirement  satisfied  in  part  the  debt  to 
the  Seattle  bank  they  were  pledged  to  se- 
cure. The  note  given  the  bank  by  Gilchrist 
and  his  associates  bore  interest  at  the  rate 
of  8  p»  cent  per  annum.  The  bonds  bore  In- 
terest at  6  per  cent  This  dUference  of  2 
per  cent  was  paid  by  Mr.  Gilchrist  personal- 
ly, and,  owing  to  the  time  the  obligation  was 


outstanding,  amounted  to  a  consIderaUe  sum. 
When  it  reached  approxlmatdy  $5,000,  Mr. 
GUchrlst  sent  a  Btat«ment  of  the  amount  to 
Neville,  a«  manager  of  the  new  c<nporati(m, 
and  leQuested  that  notes  of  the  corporation 
be  sent  him  to  cov»  the  amount  Nerille 
tXMjk  the  adrice  of  Mr.  Gann  on  the  matter, 
and.  receiring  his  approval,  executed  notes 
in  Uie  name  of  tiie  oorporaUmi  to  cow  the 
stated  amount,  and  sntt  tfami  to  Gilchrist 
As  the  notes  matured,  they  were  paid  in 
part  and  renewed  In  part  Notes  wen  glvm 
also  tar  additional  interest  as  it  matured, 
whldi  were  likewise  paid  in  part  and  roiew- 
ed  in  part  aa  the  ezlgencles  of  the  corpora- 
ti<m  necesiritated.  The  notes  In  suit  repre- 
sent  the  balance  of  this  Interest  account  un- 
paid at  the  time  the  trustee  in  bankruptcy 
took  poasesBlOB  of  the  property  of  Mr.  Gil- 
christ after  the  institution  of  the  bankruptcy 
proceedings  against  him. 

The  ai^llant  in  stqpport  of  its  claim  that 
the  notes  were  Issued  without  consideration, 
argues  that  the  tranaactlou  between  Mr. 
Gann  on  the  one  side  and  Mr.  Gilchrist  and 
bis  SBSodates  on  the  other,  by  which  the 
latter  took  bonds  to  the  amount  of  $126,000 
Issued  by  the  appellant  at  the  time  of  Its 
organization,  was  In  fact  a  sale  and  purchase 
of  the  bonds,  and  hence  any  obligation  the 
purchasers  incurred  in  procuring  the  mtmey 
with  which  to  make  the  purchase  was  their 
own  obligation,  and  not  an  obligation  for 
which  the  appellant  corporation  owed  any 
duty,  either  legal  or  moral,  to  assume  or  pay. 
To  the  charge  that  it  did  assume  the  obliga- 
tion and  did  pay  It  in  part.  It  answers  that 
Its  acts  in  this  respect  were  not  volimtary; 
that  It  was  then  under  the  dominion  and 
control  of  Mr.  Gilchrist  and  bis  associates, 
certain  of  their  number  being  on  its  board 
of  trustees  and  coiuitituting  a  majority  of  its 
board,  and  that  In  substance  and  effect  the 
assumption  was  at  thMr  direction ;  that 
they  as  trustees  of  the  corporation  caused  the 
corporation  to  pay  them  as  Individuals  an 
obllgatlmi  incurred  by  them  for  purposes 
otiier  than  the  purposes  of  the  corporation. 

[1]  Noticing  first  the  hitter  part  of  this 
ai^ument  it  is  at  ones  apparent  that  it  Is 
In  effect  a  charge  of  fraud  against  Mr.  Gil- 
christ knd  his  assodates.  As  to  this  the 
record  makes  It  dear  that  there  was  no 
actual  fraud.  There  was  no  meeting  of  the 
board  of  trustees  of  the  ccvporation  by  which 
it  was  directed  to  annme  and  pay  the  obliga- 
tion, nor  Is  It  shown  that  the  associates  of 
Mr.  Gilchrist  who  yrere  members  of  sndi 
board  knew  that  It  had  been  assumed  and 
paid  in  part  by  the  corporation  until  long 
after  th^  connection  therewith  had  ceased. 
That  Mr.  Gilchrist  himself  acted  in  good 
faith  la  also  borne  out  by  the  record.  It  was 
his  contention  from  the  beginning  that  he 
and  his  associates  were  not  purchasers  of 
the  bonds;  his  contention  was  and  at  all 
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tlmea  has  been  that  they  were  merely  loan- 
ing their  credit  to  the  jiareitt  corporatlcm 
that  it  might  redeon  itself  from  its  extrtinK 
financial  embarraasmrat  and  continue  as  a 
going  concern.  True,  there  vas  a  mottve  tor 
the  act  other  than  a  mere  desire  to  aid  the 
corporation.  This  motive  was  to  keep  the 
corporation  a  going  concern  that  it  might 
ultimately  pay  the  large  obligation  It  owed  to 
the  bank,  of  which  be  was  vice  president  and 
manager.  His  judgment  was  that  the  scheme 
adopted  would  enable  the  corporation  to  pay 
its  obligation.  That  his  judgment  was  sound 
subsequent  eveaia  abundantly  proved.  Nor 
does  Mr.  Gann  or  Mr.  Nerllle  make  any 
charge  of  actual  fraud.  They  were  likewise 
both  trustees  of  the  appellant  coriwratlon, 
and  In  so  far  as  there  were  opposing  Inter- 
ests on  the  board  they  represented  the  op- 
posing interest.  Their  yerston  of  the  affair 
Is  that,  while  they  did  not  recognize  the 
obligation  as  one  owing  by  the  appellant  cor- 
poration, they  felt  that  they  could  not  then 
afford  to  antagonize  Mr.  Gilchrist  by  denying 
his  request  or  by  making  It  a  subject  of 
consfderatlon  of  the  trustees  as  a  body.  They 
say  that  the  aiH)eI]ant  after  its  organization, 
owing  to  its  Inability  to  find  at  all  times  a 
ready  market  for  Its  products,  was  at  times 
unable  to  meet  its  oblif^tlons  as  they  ma- 
tured, and  that  Mr.  Gilchrist  tided  it  over 
these  times  of  difficulty  by  advancing  for 
its  use  the  necessary  funds.  That  these  ad- 
vancements were  required  somewhat  fre- 
quently; that  at  times  they  amounted  to 
large  sums;  that  the  corporation  had  no 
other  source  from  which  funds  could  be  ob- 
tained ;  and  that  disaster  would  certainly  re- 
sult if  Mr.  Gilchrist  withdrew  his  support, 
hence  they  felt  compelled  to  acquiesce  In 
his  request.  If,  therefore,  there  was  fraud 
In  the  transaction  at  all,  It  was  constructive, 
rather  than  actual  fraud,  and  this  in  turn 
depends  on  the  answer  to  the  question  wheth- 
er the  obllfjatlon  assumed  was  in  fact  the 
obligation  of  the  corporation. 

[2]  On  this  latter  question  we  are  Inclined 
to  the  view  of  the  trial  court  The  appellant 
rests  its  contention  largely  on  the  letters 
passing  between  the  parties  at  the  Portland 
meeting.  These  standing  alone  lend  color  to 
the  contention,  but  when  viewed  In  the  light 
of  the  surrounding  circumstances  we  think 
they  will  bear  another  interpretation.  While 
they  appear  to  be  somewhat  carelessly  word- 
ed, there  is  but  little  doubt  that  they  were 
prepared  with  care,  and  that  fbe  language 
used  was  carefully  considered.  It  must  be 
remembered  that  tiw  letters  were  nnt  the 
work  of  noTlces.  On  the  <nie  side  was  an 
able  and  distinguished  lawyer,  and  on  the 
other  business  men  of  eapadty  used  to  deal- 
ings in  large  affairs.  It  will  be  noticed  that 
the  wording  is  to  "take"  the  bonds.  Nowhere 
In  either  of  the  writings  is  the  wcHd  "pur- 
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duwe"  used,  and,  while  we  may  fredy  con- 
cede that  under  other  oonditimu  the  agree- 
ment could  be  found  to  be  an  agreemoit  for 
a  sale  and  purchase,  yet  It  is  capable  of 
another  constructiont  and  what  this  cnistruc' 
tlon  should  be  iff  to  our  minds  made  elear  by 
the  writing  passing  between  the  partkes  at 
the  time  the  agreement  was  consummated. 
In  this  writing  tlie  agreanent  Is  referred 
to  as  an  "obligation  now  'f**^*ing  against  us* 
arising  from  the  underwriting  of  $125,000 
of  bonds  of  the  Walvllle  Lumber  Company." 
This  languid,  it  seems  to  oa,  can  have  but 
one  meaning.  It  means  that  the  transactloil 
was  a  goaranty  of  a  loan  In  that  sum,  made 
to  the  corporation  on  the  security  of  the 
bonds,  not  an  outright  purchase  of  the  bonds. 

The  oral  testimony  Introduced  by  the  par- 
ties as  explanatory  of  the  transaction,  we 
shall  not  review.  It  la  enough  to  say  that 
it  Is  conflictiiv.  and  does  not  decidedly  pre- 
ponderate in  favor  of  either  contention. 

It  would  be  unprofitable  to  pursue  the  In- 
quiry further.  In  our  oidnlfm  the  judgment 
should  stand  affirmed ;  and  It  will  be  so  or* 
dered. 

PABKEB.  C  J.,  and  HOUX>MB,  MAOK- 
INTOSH,  and  BBIDOES,  31^  concur. 


BUCKLEY  St  al.  V.  HARKEN8  at  bL 
(No.  15826.) 

(Sapreme  Court  of  Waablngton.  Fab.  7, 1921.) 

1.  Judfiment  «»203— Seeosd  Jadgmsat  set  aa- 
thorl2ed  while  llrst  h  In  foroe. 

Where  there  Is  ft  valid  and  snbsisdng  jndg- 
ment,  the  court  cannot,  on  the  mere  motion  of 
one  of  the  parties,  enter  another  and  different 
valid  judgment,  since  first-entered  judgment 
can  be  vacated  or  modified  only  for  the 
causes  and  by  the  procedure  provided  by  stat- 
ute,  or  by  a  suit  in  a  court  of  eqoitable  cog- 
nizance for  causes  recognized  In  equity  for 
such  vacation  or  modification. 

2.  Jndgnest  4C3»27I— May  ha  sstorsd  by  olerk 
without  order  of  oeort  oely  at  tlais  of  rotara 

of  verdiot. 

The  clerk's  authority  to  enter  a  jodgment 
on  the  verdict  of  the  jury  without  an  order  of 
the  courts  under  Rem.  Code  1915.  |  431,  is 
limited  to  the  time  of  the  return  of  the  verdict, 
and  does  not  extend  to  entry  of  judgment  with- 
out the  direction  of  the  court  after  entry  of 
judgment  has  been  ordered  withheld  by  the 
court;  a  judgment  entered  at  snch  time  with- 
out further  direction  of  the  court  betag  a  nol- 
Uty. 

3.  Judgment  ^271— Decision  filed  tty  court 
held  not  to  authorize  clerk  to  enter  Judgment. 

Memorandum  decision  filed  by  court  after 
having  ordered  entry  of  judgment  witliheld, 
pending  motion  for  judgment  notwithstanding 
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t^e  TCrdlct  snd  fan  the  altomitiTe  for  a  new 
trial,  stating  that,  "I  hare  concludecl  Id  this 
case,  thongh  with  some  grave  doubts,  to  let 
the  verdict  stand,"  did  not  authorize  clerk,  with- 
ont  further  direction  of  court,  to  enter  judg- 
ment on  the  verdict. 

4.  JndgHaat  «s>203— Eatry  of  Judameat  not- 
wEthstaadiag  verdict  valid,  notwlthstaadtng 
pmcions  anauthorlzed  entry  of  Judgment  oa 
tlie  vordiet. 

Where  clerk  of  court,  after  having  been  or- 
dered to  withhold  entry  of  judgment  pending 
motion  for  judgment  notwithstanding  the  ver- 
dict or  in  the  alternative  for  a  new  trial,  en- 
tered a  judgment  without  heing  ^eeted  to  ao 
do  hf  the  court,  mi  court  filing  monorandnm 
decision  that  it  bad  concluded  to  let  tii»  Tordiet 
atand,  the  court,  treating  such  judgment  as  a 
nullity,  could  in  granting  motion  on  rehearing 
thereof,  enter  a  valid  judgment  for  party 
against  whom  previous  void  judgment  had  been 
entered,  without  setting  aside  the  void  judg- 
ment, although  it  would  hare  been  better  prac- 
tice to  have  first  entered  an  order  setting  It 
aside. 

5.  Master  and  servant  €=3332(1)— Automobile 
driver's  agency  held  for  Jury. 

In  an  action  for  injuries  in  automobile  col- 
lision, tfae  question  whether  the  driver  at  fault 
who  was  employed  by  defendant  as  a  salesman 
of  ita  motortrncka  and  who  owned  tdie  antomo- 
Ule,  bat  drove  It  nnder  the  license  d  and  aa  the 
property  of  defendant,  and  who  received  from 
defendant  specified  sum  per  month  for  its  up- 
keep, W88  driving  as  the  servant  and  agent  of 
defendant  at  the  time  of  the  acddent,  held  for 
the  Jury. 

6.  JndiBant  ^233— Eitry  of  for  oao  defMd- 
ait,  without  Judgment  altfaer  for  or  against 
other  defendants,  error. 

In  action  against  several  defendants,  the 
entry  of  judgment  for  one  of  the  defendants, 
without  entry  of  Judgment  either  for  or  against 
the  other  defendanta,  held  error. 

Departmait  1. 

Appeal  from  Snperior  Oourt,  King  Ckiun^; 
J.  T.  Bonald,  Jndge. 

Action  t)y  Hdok  Bnckley  and  anotlter 
against  W.  H.  Harfcens  and  wife  and  the  Gar- 
ford  Blotor  Tnicic  Oompany.  Fnun  judgment 
tor  last-named  dafttidant  aotwltliatandlng 
Toilict  f<Hr  plaintiffs,  the  tdatntiffa  ai^raal. 
Reversed  and  remanded,  with  natractlonB. 

Flick  &  Paul,  of  Seattle,  for  appellants. 
Kerr  ft  McCord  end  Stephen  V.  Carey,  all 
itf  Seattle,  for  respondents. 

PTLLERTOX,  J.  In  August,  1918,  the  re- 
spondent W.  H.  Barkens,  while  driving  an 
automobile  oa  a  street  of  the  city  of  Seatte, 
ran  Into  an  automobile  owned  and  driven  by 
tbe  ai^llant  Helen  Buckley,  causing  Injuries 
to  her  person  and  to  her  automobile.  Later 
on  Mrs.  Buckley,  ber  husband  joining,  began 
an  action  against  Harkens,  his  wife,  and  the 
respond^t  Oarford  Motor  Track  Company, 
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to  recover  in  damages  for  the  Injuries  suffer- 
ed. The  cause  was  brought  to  trial  in  June, 
1919,  before  the  court  ^ttlng  with  a  Jury, 
and  on  the  10th  day  of  that  month  the  jury 
returned  a  verdict  in  favor  of  the  plalnttDb 
and  a^tnst  all  of  the  defendants  in  the  sum 
of  $625.  On  the  return  of  the  verdict  counsel 
for  the  defendants  gave  notice  of  their  desire 
to  move  for  Judgment  notwithstanding  the 
verdict,  whereupon  the  court  Instructed  the 
clerk  to  wltbbtdd  the  entry  or  judgment  on 
the  verdict  until  Its  further  order.  In  dae 
time  counsel  filed  a  motion  for  such  a  Judg- 
ment and  in  the  alternative  for  a  new  trial, 
which  motion  came  on  for  hearing  on  June 
14,  1919.  At  the  conclusi<»i  of  the  hearing 
the  court  made  an  order,  whUSx  was  recorded 
by  the  clerk  In  the  following  language: 

"Motion  (or  a  new  trial  and  motion  for  Judg- 
ment non  obitsoite  veredicto  dented  as  to  Har- 
kens, and  taken  under  advisement  as  to  other 
defendant" 

On  August  9,  1919,  the  court  rendered  a 
written  decision  on  Qie  motion  as  followse 

"I  iiave  concluded  in  this  case,  though  with 
some  grave  doubts,  to  let  the  verdict  stand. 
An  exception  will  be  allowed.** 

Thereupon  the  clerk,  without  further  di- 
rection by  the  court,  entered  In  the  journal 
the  following  Judgment: 

"The  entry  of  judgment  having  been  hereto- 
fore ordered  withheld  pending  ruling  on  motions 
non  obstante  veredicto  and  for  a  new  trial 
and  the  motions  being  now  denied,  in  compli- 
ance with  the  statute  judgment  is  hereby  en- 
tered in  favor  of  plaintiff  Helen  Buckley  and 
against  defendiants,  W.  H.  Harkens  and  Jane 
Doe  Harkens,  his  wife,  and  the  Oarford  Motor 
Truck  Company,  a  corporation,  for  six  hun- 
dred twent7-five  and  no/ioo  ($625.00)  dollars, 
and  for  costs  in  accordsoice  with  verdict." 

Thereafter,  the  precise  date  not  appearing 
In  the  record,  counsel  for  the  Garford  Motor 
Truck  Company  applied  for  a  rehearing  on 
the  motion,  which  the  court  granted,  and  on 
December  6,  1919,  reheard  the  motion  and 
caused  to  be  entered  the  following  order: 

"Motion  for  judgment  non  obstante  veredicto 
is  taken  under  advisement." 

On  December  24,  1919,  tbe  court  entered 
tbe  following  Judgment: 

"This  cause  came  on  regularly  for  trial  on 
June  6, 1919,  the  plaintiffs  appearing  by  MesBrs. 
Flick  &  Paul,  their  attorneys,  and  the  defend- 
ant H,  Harkens  appearing  by  Herchmer 
Johnston,  Esq.,  bis  attorney,  and  the  defendant 
Garford  Motor  Truck  Company,  appearing  by 
Messrs^  Kerr  &  McOord,  its  attorneys.  A  jury 
of  12  persons  was  duly  impaneled  and  swom  to 
try  tbe  cause,  and  thereupon  evidence  was  intro- 
duced by  the  plaintiffs  and  by  the  defendants; 
the  jury  was  instructed  by  the  court  as  te  the 
law,  and  after  arguments  of  counsel  the  jury 
retired  to  eonsMer  their  verdict,  and  thereaft- 
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er,  on  June  10,  1019,  returned  Into  coart  with 
their  verdict,  wherein  and  whereby  the  jury 
fonnd  in  favor  of  the  plaintiffa  and  against  the 
defendants  in  the  sum  of  f625v  which  verdict 
was  received  and  filed.  Upon  the  filing  of  said 
verdict  and  before  the  entry  of  the  judgment 
thereon,  the  court  ordered  and  directed  that 
judgment  on  said  verdict  be  withheld  pending 
tiie  filing  by  the  defendant  Qarford  Motor 
Tru(^  Cmnpany,  a  corporation,  of  a  motion  for 
judgment  notwithstanding  the  verdict  There- 
after, and  before  the  entry  of  any  judgment  on 
■aid  verdict,  the  defendant  Oarford  Motor  Truck 
Company,  a  corporation,  duly  filed  Its  motion 
for  judgment  notwithstanding  the  verdict  of 
the  jury.  Thereafter  said  motion  came  on  reg- 
ularly for  hearing,  and  after  argument  of  coun- 
sel thereon  the  said  motion  of  the  defendant 
Oarford  Motor  Truck  Oompany,  a  corporation, 
was  taken  under  advisement  by  the  court,  and 
on  August  0, 1919,  the  court  filed  a  memoran- 
dum decision  in  words  aa  follows,  to  wit:  'I 
have  concluded  in  this  case,  though  with  some 
grave  doobta  to  let  the  verdict  stend.  An  ex- 
ception will  be  allowed.' 

"After  the  filing  of  said  memorandum  deci- 
sion and  before  the  entry  of  any  order  or  judg- 
ment by  the  court  In  conformi^  therewith,  the 
court  at  request  of  defendant  on  August  26th 
ordered  that  the  said  motion  of  the  defendant 
Garford  Motor  Tntk  Company,  a  corporation, 
for  judgment  notwithstanding  the  verdict  of  the 
jury,  be  set  down  for  further  argument  by  coun- 
sel and  consideration  by  the  court,  and  there- 
after aaid  motion  came  on  for  farther  argu- 
ment on  the  6th  day  of  December,  1919,  and 
after  argument  by  counsel  the  court  announc- 
ed a  decision  granting  said  motion  «f  the  de- 
fendant Oarford  Motor  Truck  Company,  a  cor- 
poration, (or  judgment  notwithstanding  the  ver- 
dict of  jury. 

"Now,  therefore,  in  conformity  with  said  de- 
cision, it  Is  now  ordered,  adjudged,  and  decreed 
that  the  verdict  of  the  jury  returned  and  filed 
herein  on  the  10th  day  of  June,  1919,  so  far  as 
the  same  affects  the  Qarford  Motor  Truck  Com- 
pany, be  and  it  is  hereby,  set  aside  and  vacated; 
that  notwithstanding  the  siUd  verdict  of  the 
jury  the  plaintiffs  take  nothing  from  the  de- 
fendant Qarford  Motor  Truck  Company,  a  cor- 
poration, and  that  the  said  defendant  do  have 
and  rec'over  its  costs  herein  against  the  plain- 
tiffs." 

The  present  appeal  Is  by  tbe  idalntlffii  from 
ttiis  last-mentlMied  jndlgment 

The  appellants  flrst  oontoid  that  the  jndg^ 
ment  entered  by  the  clo-k  Is  a  valid  and  sub- 
sisting judgment,  finally  determining  the 
rights  of  the  parties  to  the  action;  tilat  .a 
final  judgment  when  ^tered  has  under  our 
practice  the  finality  of  a  comm<Hi-law  judg- 
ment after  term,  and  1«  subject  to  va<aUon  or 
modification  only  for  the  causes  and  by  the 
procedure  provided  by  stiitote  for  the  Tsca- 
tion  and  modification  of  judgments,  or  by  a 
salt  in  a  court  of  equitable  cognizance  for 
causes  recognised  in  equity  as  a  ground  for 
Bucli  vacation  or  modification;  and  hence  the 
<»>urt  was  without  power,  on  the  mere  mo- 
tion of  one  of  the  parties,  to  enter  In  the 
cause  anotiier  and  different  valid  judgmait 


[1]  If  It  were  conceded  that  the  jadgme^ 
entered  by  the  clerk:  was,  when  entered,  a  val- 
id and  subsisting  judgm^t,  doubtless  the 
contentions  of  the  appellants  are  sound. 
Buffalo  Pelts  Co.  v.  Deerlng,  37  Wash.  891, 
79  Pac.  1104;  Wagner  v.  Korchern  Life  Ins. 
Co.,  70  Wash.  210,  126  Pac.  434.  44  I*.  B.  A. 
(N.  S.)  338 ;  Anderson  v.  Anderson,  97  Wash. 
202,  166  Pac.  60;  Foraytii  v.  Dow,  81  -Waab. 
137,  142  Pac  490. 

£2,  S]  But  we  are  unable  to  concede  that 
the  judgmrat  Mitered  1^  the  clerk  was  or  la 
a  valid  Judgmmt  By  the  statute  (Rem.  Code, 
I  481)  the  clerk  la  empowered  without  the 
«q»res8  authority  of  the  court  to  enter  a 
Judgment  in  a  dvU  actim  tried  by  Jury  im- 
mediately cm  Uie  ntum  of  the  vwdlet,  bat 
his  powers  in  tiiat  regard  are  ccmflned  to  the 
time  of  the  return  of  the  verdict  of  the  Jury. 
It  la  within  tha  power  of  the  court  to  wltti- 
boid  the  entry,  and.  If  It  does  bo,  the  clerk 
may  thereafter  eater  a  judgment  on  the  vei> 
diet  only  on  the  direction  of  the  couxt;  tills 
on  tiiQ  i«inciple  that  the  clezk  la  but  a  ndnia- 
terial  officer  of  the  court;  and  Is  wlQiout  Jo- 
dldal  powers,  except  as  they  may  be  ex- 
pressly conferred  <m  him  by  statute.  Jnd^ 
meats  and  orders  eatned  by  him  without  ei- 
ther the  authority  of  the  astute  or  of  tike 
court,  although  entered  in  the  Journal  of  the 
court;  are  therefore  nuUittes.  In  the  Instant 
cose  the  <derk  was  ordered  to  withhold  the 
Ml  try  of  Judgment  on  the  verdict  until  the 
forOier  order  ot  thB  court,  and  there  was  no 
subsequent  order  to  tlie  derk  to  enter  a 
Judgment  unless  suCh  order  is  found  In  the 
memorandum  dedsfon  of  the  court  filed  on 
August  9,  1919.  But  we  cannot  omcelve  that 
this  is  such  an  order.  It  omitalns  no  express 
words  to  that  effect,  and  on  Its  face  it  is  but 
an  announcement  et  a  conclusion  readied  by 
the  court  Its  more  natural  Interpretation  Is 
that  it  was  Intoided  for  tbs  Information  of 
tiie  parties  to  the  cause  rather  than  as  a 
Erection  to  tiie  derk,  leaving  tt  open  to  the 
parties  to  tak»  such  further  action  In  the 
cause  as  they  might  deem  de8lrald&  The 
plaintiffs  In  the  action,  since  tiie  ruling  waa 
in  their  favor,  were  privileged,  of  course,  to 
apply  to  the  court  for  a  Judgment  on  the  rer- 
dlct,  but  it  was  equally  the  privilege  of  the 
othtt  side  to  make  anotiier  attadc. 

[4]  Since,  therefore,  the  trial  oourt  did  not 
regard  its  memorandum  decision  as  an  au- 
thorization to  the  derk  to  enter  a  Judgmoit 
on  the  verdict,  but  treated  the  judgment  so 
entered  as  a  nullity,  and  since  we  do  not  find 
any  legal  reason  for  compelling  him  to  treat 
It  otherwise,  we  are  constrained  to  hold  that 
the  proceeding  adopted  by  the  judgment  debt- 
or to  procure  a  further  hearing  was  a  proper 
proceeding  for  that  purpose,  and  that  the 
court  did  not  err  for  the  reason  now  discussed 
In  entering  a  judgment  In  the  cause.  It  may 
not  be  Improper  to  add  that  the  better  prac- 
tice would  have  been  to  enter  an  wder  set- 
ting aside  the  former  Judgment,  evm  tboui^ 
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it  wen  a  nnBtty,  befim  pxooeedlns  to  enter  a 
second  Judgment 

[9]  We  are  dear,  howerer,  tbat  the  Judg- 
ment is  emmeons  for  otber  reaaons  assigned. 
Aa  we  have  stated,  the  action  aroae  ftom  a 
collision  between  an  automobile  drlrai  by  the 
defendant  W.  H.  Harkena  and  an  autemoblle 
driven  by  Ow  apptilant  Helen  Bndley.  It 
was  son^t  to  bold  ttae  defmdant  Ofirford 
Motor  TmCk  Gnnpany  liable  finr  Uie  act  of 
Harkena  <m  ttte  tbeoty  Oat  Harkens  was  In 
tbe  enployment  <a  tbe  mo^  truck  company, 
and  tbat  tbe  company  was  liable  under  tbe 
doctrine  of  reqKxideat  soperlor.  Tbe  motiMi 
of  tbe  cnnpany  tor  Judgment  notwltbstand* 
tng  the  verdict  was  baaed  an  the  ground  tbat 
tbe  evidence  was  bunflMent  to  charge  the 
motor  company  with  mdi  liability,  and  It 
was  on  this  ground  that  the  trial  court  sus* 
talned  tbe  motion  and  entoed  the  final  Judg- 
ment In  Its  tavOT.  In  tills  we  think  ttie  court 
erred.  The  evldoice  we  need  not  review  at 
length.  Brleffy,  It  tended  to  show,  and  the 
Jury  were  warranted  In  finding,  ttiat  Harkrais 
at  tbe  time  of  the  accident  was  in  the  em- 
ployment of  the  motor  company  aa  a  ealea- 
man  of  Its  motor  trucks;  that  he  received  aa 
compensation  for  his  services  tbe  sum  of 
$125  per  month  and  a  5  per  cent,  commission 
on  the  selling  price  of  all  sales  of  trucks 
made  by  him;  that  while  he  owned  the  auto- 
mobile which  he  was  driving,  he  was  al- 
lowed $40  per  month  for  Its  upkeep;  that  he 
had  no  license  authorizing  him  to  drive  the 
automobile  as  his  own  property,  but  drove 
it  under  the  license  of  and  as  the  property 
of  the  motor  company;  and  that  no  restric- 
tions were  put  upon  him  by  the  motor  com- 
X>any  as  to  the  time  when  or  the  purposes  for 
which  be  could  drive  the  car.  It  would  seem 
that  under  these  conditlona  It  would  be  diffi- 
cult to  conceive  of  a  circumstance  when  it 
could  be  said  as  matter  of  law  that  he  was 
not  driving  the  car  as  servant  and  agent  of 
the  motor  company,  but,  be  this  as  it  may, 
there  was  nothing  in  the  particular  circum- 
stance that  compels  tbe  conclusion.  Tbe 
facts  shown  were  that  at  the  close  of  busi- 
ness on  the  day  of  the  accident  Hark^  left 
the  company's  place  of  business  with  the 
automobile  for  .the  purpose  of  going  to  his 
home;  that  on  leaving  he  carried  another 
employee  of  the  company  with  him,  going 
somewhat  out  ot  bis  direct  route  to  pat  such 
em^yee  <^  at  a  fwry ;  and  that  the  acci- 
dent happened  while  he  was  on  bis  way  hmne 
frffiu  tbe  ferry.  We  cannot  think,  therefore, 
that  the  verdict  was  without  evidence  in  Its 
mvport,  and  it  ftilows  tbat  the  court  erred  In 
aetUng  it  aside  for  that  reason. 

[I]  Another  reason  for  wUdb  the  appel- 
lants may  contplaln  of  the  Judgment  Is  that 
Ithas.leftthecaaeunconcluded.  As  the  Judg- 
ment cmtry  of  the  <derk  was  a  nulUty  because 
tntoed  without  the  authorliation  of  the 


court,  and  as  the  subseQuoit  Judgmoit  en- 
tered by  the  court  affects  the  motor  con^ 
pany  only,  tbe  case  stands  without  a  Judg- 
ment either  for  or  against  the  other  defoid- 
ants.  The  Judgmait  was  Cberefore  erroneous 
In  this  re^>ect 

Tbe  appellant  motor  company  moved  Cor  a 
new  trial  Tbia  motltm  has  not  beea  deter- 
mined. The  Judgment  will  be  reversed  and 
remanded,  with  Instructions  to  overrule  tba 
motion  of  the  motor  company  lOr  Judgment 
notwithstanding  tbe  v^ict,  pass  upon  tbe 
motion  of  that  company  for  a  new  trial,  and 
proceed  with  tbe  cause  to  a  final  detomina- 
tlon. 

PABEEB.  a  J.,  and  HOLCOHB,  MACK- 
INTOSH, and  BRIDQDS,  Jjr.,  concor. 


DART  et  ax.  v.  MeDONALD  it  al.  MoDON- 
ALD  V.  DART  et  al.  DART  et  nx.  v.  Mo< 
DONALD  et  ax.   (No*.  16146,  16144,  16145.) 

(Supreme  Court  of  Washlngtim.    Feb.  8, 
1921.) 

1.  Hasband  and  wifa  19(3)— Lead  oosvey- 
•d  by  bnbasd  te  wife  MU  wife's  ssparats 
preparty. 

Where  hasband  snd  wife  pnrdiased  proper- 
ty subject  to  mortgage,  and  hnsbsnd  thereafter 
conveyed  a  portion  of  Uie  land  to  tbe  wife,  who 
agreed  to  pa;  specified  portion  of  the  mort- 
gage, and  who  thereafter  used  the  property  so 
conveyed  to  her  as  her  separate  property,  and 
mortgaged  it  and  with  proceeds  paid  that  por- 
tion of  the  prior  mortgage  which  she  had  as- 
flomed,  the  land  conveyed  to  wife,  as  between 
wife  and  hnaband  and  to  others  who  were  not 
creditors,  was  her  separate  property. 

2.  Husband  and  wife  <^264— Jolslsg  of  has- 
band In  mortgaae  did  sot  shew  property  was 

eomniunlty. 

That  .husband  Joined  wife  in  the  execution 
of  mortgage  on  her  separate  property  did  not 
show  that  the  property  was  eonunonity  prop- 
erty. 

3.  Execution  ®3>276(2)— Execution  debtor  oi 
reversal  not  entitled  to  portion  of  rents  paid 
as  commission  to  oolleoting  agent. 

In  proceedings  to  recover  posaession  of 
an  apartment  house  which  had  been  sold  un- 
der an  ezecation  on  a  judgment  which  had  been 
reversed,  the  owner  was  not  entitled  to  re- 
cover as  rents  and  profits  that  portion  of  the 
rents  paid  by  the  execution  purchaser  to  real 
estate  agent  as  conunlssimi  for  collectmg  the 
rents,  where  amoant  thereof  was  reasonable. 

4.  Hasband  and  wife  ^244-CosU  awarded 
wife  OB  her  separata  appeal  held  separata  aad 
■ot  ooMMaslty  oosts. 

In  action  ag^nst  husband  and  wife,  irtiere 
wife  appeared  independently  of  husband  and 
prosecuted  an  appeal  in  her  own  behalf,  by  her 
own  s^arate  foods,  and  obtained  a  reversal  ot 
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judgment  as  to  her,  judgment  for  wife  for 
::oste  on  such  appeal  was  wife's  separate  Judg- 
ment; the  costs  not  being  commoidtr  costs. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
Goonty;  Bruce  Blake,  Judge. 

Separate  actloiu  1^  L.  S.  Dart  and  vUe 
against  D.  K.  McDonald  and  others,  by 
Bfoude  S.  McDonald  against  L.  S.  Dart  and 
others,  and  bj  L.  S.  Dart  and  wife  against 
D.  K.  McDmald  and  wifb.  From  the  judg- 
ments r^dered  In  the  flrst  and  third  cases 
L.  S.  Dart  and  wlte  appeal,  and  from  judg- 
ment rendered  In  the  second  case  L.  S.  Dart 
and  others  appeal,  and  Maude  8.  McDonald 
crosB-wpeala;  the  aK>ealB  being  consolidat- 
ed. Judgments  affirmed. 

F.  W.  Girand  and  Fred  M.  WUllams,  botti 
of  Spokane,  for  appellants. 

Edwin  C-  Matthias  and  Graves,  Klzer  & 
Graves,  all  of  Spolcane.  for  re^ond^tSL 

MOUNT.  J.  Tbeae  three  cases  are  closely 
related.  They  were  tried  separately  In  the 
court  bdow,  but  ^  stipulation  of  tiie  parties 
are  consolidated  for  argumrat  here  and  are 
presrated  In  one  set  of  briefs^  Th^  all  arise 
out  of  facts  whidi  may  be  briefly  summarised 
as  follows: 

On  Jtme  24,  191S,  h.  S.  Dart  and  others 
obtained  a  ju^ment  against  D.  K.  McDonald, 
Maude  S.  McDonald,  his  nife,  and  others, 
Mrs.  McDonald  appeared  si^rately  In  that 
case  and  appealed  from  a  judgment  ther^ 
rendered  against  her.  The  judgment  against 
her  in  her  Individual  capacity  was  reversed. 
See  Dart  t.  McD<mald,  107  Wash,  037,  182 
Fac.  ffiiS.  Pending  the  appeal  In  that  case  an 
execution  was  issirad  and  levied  upon  two 
pieces  of  property  which  then  stood  in  the 
name  of  Mrs.  McDonald.  One  Is  linown  in 
the  record  as  an  orchard  tract,  In  Opportu- 
nity, in  Spokane  county,  and  the  other  Is  an 
apartment  house  known  as  Princeton  Apart- 
ments, in  the  dty  of  Spokane.  These  prog- 
ertles  were  sold  by  the  sheriff  under  the  ex- 
ecution and  bid  In  by  Mr.  Dart.  SherllTs 
deeds  were  Issued  and  confirmed  and  Dart 
went  Into  possession  of  the  property.  After 
tbe  Judgment  had  been  reversed  np<«  appeal 
Mrs.  McDonald  brought  two  actions,  one  an 
action  against  tbe  Darts  to  quiet  title  in  her 
because  of  the  sheriEE's  deed  standing  of  rec- 
ord. This  action  resulted  In  a  Judgment 
quieting  title  in  Mrs.  McDonald.  Tbe  Darts 
have  appealed  from  this  Judgment  About 
the  same  time  Mrs.  McDonald  sued  out  a  writ 
of  restitution,  which  came  on  to  be  heard  and 
resulted  In  a  judgment  placing  her  in  iMSses- 
sion  of  the  property  and  an  accounting  for 
rents,  Issues,  and  profits  in  fSvor  of  Mrs. 
McDonald  for  $1,?09.61.  Mrs.  McDonald  has 
appealed  from  the  order  determining  the 
rents,  issues,  and  profits,  claiming  that  the 
court  erred  In  not  allowing  her  f 294.<^  paid 


by  the  Darts  to  an  agent  as  commission  for 
renting  the  apartments. 

After  judgments  in  all  these  cases  the 
Darts,  by  a  proceeding  In  tbe  lower  coort,  at- 
tempted to  offset  the  costs  amounting  to  some 
9600  In  their  favor  In  tbe  original  action 
against  a  judgment  for  a  like  amount  In  favor 
of  Mrs.  McDonald  up(m  b»  appeal  la  that  ac- 
Hca.  The  trial  court  denied  tbe  right  to  off- 
set  'hie  Darts  have  appealed  from  that  w- 
der. 

We  shall  consider  these  cases  in  the  order 
in  which  they  are  above  stated. 

The  facts  rdatlng  to  the  action  to  quiet 
title  are  substantially  as  follows:  In  the 
year  1811  Mr.  and  Mr&  M<^onald,  who  were 
then  husband  and  wife  and  had  been  such  for 
a  number  of  years,  owned  Jointly  with  one 
A.  B.  Clark  and  wife  a  tract  of  land  In  Grant 
county  comprising  1,620  acres.  A  mortgage 
upon  this  land  had  been  executed  by  the  own- 
ers for  $35,000  In  favor  of  tbe  De  Tweed 
Northwestern  &  Pacific  Hypotbeek  Bank.  In 
the  same  year  (1911)  Mr.  and  Mrs.  McDonald 
and  Mr.  Clark  agreed  upon  a  partition  of  that 
tract  of  land;  320  acres  of  the  tract  was 
deeded  to  Mrs.  McDonald  as  her  separate 
property.  She  assumed  and  agreed  to  pay 
110,000  of  the  morteage  then  existing  upon 
the  whole  tract  D.  K.  McDonald  In  his  sep- 
arate right  was  g^ven  800  a'cres,  and  be  as- 
sumed and  agreed  to  pay  f 15,000  of  the  mort- 
gage then  upon  the  whole  tract.  A.  B.  Clark 
and  wife  were  given  500  acres,  and  assumed 
and  agreed  to  pay  $10,000  of  the  mortgage 
then  upon  tbe  whole  tract  Immediately  aft- 
er this  division  of  the  property  among  tbe 
parties  Mrs.  McDonald  took  actual  possession 
of  tbe  320  acres  deeded  to  her  as  her  separate 
property  and  operated  It  thereafter  as  her 
own  separate  iwoperty  without  the  Interven- 
tion of  her  husband.  Mr,  McDonald  at  that 
time,  according  to  the  undisputed  testimony, 
was  worth  over  and  above  his  unsecured 
debts  $200,000  or  more.  This  transaction 
took  place  two  years  or  more  before  the 
transaction  arose  upon  which  the  Judgment 
of  Dart'  et  al.  against  McDonald  et  al.,  re- 
ported in  107  Wash.,  sopra,  was  Insdtuted, 
and  apparently  before  McDonald  had  thought 
of  the  business  which  gave  rise  to  that  ac- 
tion. In  the  year  1916  Mr&  McDonald  bor- 
rowed from  the  Vermont  Loan  &  Trust  Com- 
pany $10,500  and  secured  the  same  by  a  mor(> 
gage  upm  her  separate  property.  Mr. 
McDonald  at  the  same  time  borrowed  $20,000 
from  the  Vermont  Loan  Se  Trust  Ccwnpany 
and  secured  the  same  by  a  ntortgage  upon 
the  800  acres  of  his  property ;  $26,000  of  this 
money  was  used  to  satisfy  the  mmtgage  held 
by  tbe  De  Tweed  Northwestern  A  Pacific  Hy- 
potbeek Bank.  The  mortgage  of  that  com- 
pany was  then  released  upon  the  property  of 
Mrs.  McDonald  and  D.  K.  McDonald.  After- 
wards Mrs.  McDonald  exchanged  her  320 
acres  of  land  subject  to  the  mortgage  of  $10,- 
500  to  one  U,  WlUlams  for  the  iqiartment 
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home  In  Spokane. 
320  acres  of  land  subject  to  the  ^(10,500  mo^^ 
gage.  Mrs.'  McDonald  took  the  apartment 
house  subject  to  a  mortgage  of  $1S,000,  which 
she  assumed  and  agreed  to  pay.  After  Mrs. 
McDonald  had  taken  possession  of  the  apart- 
DKmt  house  which  she  had  obtained  for  her 
farm  land  Mr.  McDonald  executed  a  quit- 
claim  deed  reciting  tbAt  the  property  was  the 
separate  property  of  Mrs.  McDcmald.  Mrs. 
IfcDonald.  from  the  time  she  recdved  the 
ftinn  land  In  1911  up  until  she  was  dtspoa- 
aessed  of  the  apartment  house  under  the 
sherUTs  sale,  had  operated  botti  the  farm 
while  she  owned  it  and  the  apartment  house 
aa  her  separate  and  ladlvldnal  property. 

[1]  We  have  carefnlly  read  the  whole  of 
the  erldenoe  jxpan  the  trial  and  It  conelndTe- 
ly  shows  ttiat  this  property  Is  the  separate 
property  of  Mrs.  McDonald.  In  fact,  there 
was  no  erldMice  offered  to  the  contrary.  Th^ 
amt^ata  seek  to  diange  the  pnqwrty 
as  cwnmunlty  smqierty,  daiming  tbat  the 
original  judgment  In  Dart  r.  McDonald  and 
others,  r^Mnted  In  107  Wash.,  Is  a  commu- 
nity judgmoit  and  that  ttAa  prtqwrty  Is  liable 
for  the  payment  of  that  judgment  Their 
contostlon  is  based,  if  we  understand  their 
argument  cmectly,  upm  the  theory  that 
when  this  tract  of  1,820  acres  in  Grant  coun- 
ty was  purchased  It  was  purchased  as  com- 
munity property^  and  the  mortgage  of  fS6,000 
nptm  the  property  was  a  ocanmunity.obUga- 
tfon  and  Hiat  it  oontlniied  a  community  obli- 
gation until  It  was  finally  paid.  As  between 
the  mortgagors  and  the  mortgagees,  this,  no 
doubt,  was  a  community  oUlgatlon  and  con- 
tinued as  such  mitll  It  was  paid,  but,  aa  be- 
tween Mr.  and  Mrs.  McDonald  and  all  the 
woKld  beside  who  were  not  creditors  at  that 
time  where  no  fraud  was  shown  in  the  trans- 
action, as  none  was  shown  here,  the  820  acres 
deeded  to  her  by  her  husband  was  separate 
property.  It  stood  of  record  In  her  name  as 
s^rate  property.  She  used  It  and  i^wrated 
It  as  s^arate  property  In  all  her  dealings 
with  It.  When  she  assumed  the  debt  of  flO,- 
000  she  assumed  It  in  her  separate  right  and 
all  her  separate  property  thereby  became 
liable  for  that  debt.  That  f 10,000  was  afore- 
said paid  by  Mr.  Williams,  who  purchased 
the  property  from  Mrs.  McDonald.  The  prop- 
erty she  acquired  in  Its  stead  became  her 
separate  property  beyond  any  question. 

It  seems  to  be  argued  by  appellant  that 
the  proceeds  of  the  $10,600  mortgage  which 
Mrs.  McDonald  plaoed  on  the  mortgaged 
property  was  used  to  discharge  a  community 
obligation,  and  therefore  the  property  itself 
became  community  pr<q»rty.  But,  as  we  have 
seen  above,  this  $10,600  was  borrowed  by 
Mrs.  McDtmald  not  for  the  purpose  of  put- 
ting it  into  the  property  Itself,  but  was  bor- 
rowed for  the  purpose  of  paying  her  separate 
obligation,  namely,  $10,000,  which  she  had 
assumed  and  agreed  to  pay.  It  Is  true  the 
$10,000  which  she  first  agwime<1  and  agreed 


her  was  the  community  obllgatlcm,  but  when 
she  acquired  the  property  as  her  separate 
property  she  as  a  separate  entity  assumed 
and  agreed  to  pay  that  portion  of  the  com- 
munity debt  as  a  part  consideration  for  the 
deed  from  her  husband  to  herself.  This  dear- 
ly made  It  a  separate  obligation  of  her  own, 
and  the  proceeds  of  the  mortgage  were  not 
devoted  to  a  community  use  but  were  solely 
for  tiie  puipose  of  her  Indlvidiuil  Use.  In  the 
case  ot  Graree  t.  Oolumbla  Underwriters,  93 
Wash.  196, 160  Pac.  4S6,  we  said,  at  page  109 
of  93  Wad).,  at  page  488  of  160  Pac.: 

"We  hare  held  in  tbe  case  of  Dobbins  t. 
Dexter  Horton  &  Co.,  62  Wash.  423,  llS 
PRC  loss,  that  the  joinder  by  a  husband  with 
his  wife  in  a  note  and  mortgage  upon  her  sep- 
arate proper^  would  not  make  the  property 
nor  the  proceeds  there&om  CMnmnnfty  prop- 
erty. While  the  presumption  natorally  arises 
tbat  property  acquired  daring  the  marital  re- 
lation is  commonity  propertr,  the  presnmptiom 
is  a  rebattable  one.  Weymonth  v.  Sawtelle, 
14  Waeh.  32,  44  Pac.  109.  In  the  present  case, 
the  facts  indispatably  sliow  that  the  borrowed 
mooej  was  in  no  way  deroted  to  a  commonity 
use,  bat  solely  for  the  benefit  of  the  separata 
prtver^  on  wUeb  it  was  raised.  The  status 
of  Mrs.  XVe'a  separate  property,  having  been 
fixed  as  sndi  at  the  time  of  its  acqoIsiUon, 
would  remain  so  fixed  unless  changed  by  deed, 
due  process  of  law,  or  by  the  working  <Kt  some 
form  of  estoppel.  Eatterhagen  v.  Meister,  76 
Wash.  112,  134  Pac.  673;  In  re  Deschamps* 
Estate.  77  Wash.  614, 137  Pac  1009;  Morse  T> 
Johnson,  88  Wash.  67.  162  Pac.  677." 

See,  also,  In  re  Finn's  Estate^  106  Wash. 
137,  179  Pac.  103. 

[2]  Appellant  also  seems  to  argue  that  the 
fact  tbat  Mr.  McDonald  Joined  hi  the  mort- 
gage made  the  property  community  property. 
In  the  case  of  Chapman  v.  Edwards,  193  Pac. 
712,  tills  court  said: 

"It  seems  well  settled  by  our  dedsions  that 
the  property  becoming  the  separate  property 
of  Mrs.  Chapman  by  the  giving  of  the  convey- 
ance made  May  17,  1917,  did  not  change  its 
character  as  her  separate  property  by  the  mere 
joining  of  her  husband  with  her  in  the  ex- 
ecution o{  these  subseQuent  mortgages." 

Volz  V.  Zang,  194  Pac.  409,  announces  no 
different  rule  than  that  above  stated. 

We  are  satisfied  upon  the  whole  record  that 
the  trial  court  properly  found  that  the  apart* 
ment  house  was  and  Is  the  separate  property 
of  Mrs.  McDonald.  The  appellants  apparent- 
ly make  no  conttotion  that  the  orchard  tract 
was  not  the  separate  property  of  Mrs.  McDon- 
ald, and  we  are  clearly  of  the  opinion  that 
both  tracts  are  her  separate  property  and 
that  the  execution  sale  was  a  doud  upcm  her 
title  and  the  court  properly  quieted  the  title 
to  both  tracts  In  Mrs.  McDraiald. 

It  follows  that  judgment  must  be  afllrmed. 

[3]  Upon  the  accounting  for  the  rents,  is- 
suei^  and  profits  the  trial  court  was  evident- 
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ly  of  the  opinion  that  the  ^294.02  paid  hy  Darts 
to  a  real  estate  agent  as  commissions  for  col- 
lecting TsatB  of  the  apartment  was  properly 
paid  by  the  Darts.  The  record  shows  that 
Mrs.  McDonald,  when  she  was  conducting 
the  property  In  her  own  name,  employed 
agents  for  the  ptirpose  of  collecting  the  rents 
and  paH  a  c<Hnmlssion  therefor.  We  are  of 
the  opinion  that  the  commission  was  a  rea- 
amable  commission  and  was  a  part  at  the 
necessary  expenses  for  conducting  the  apart- 
ment honse  and  that  the  court  properly  re- 
fused to  aUow  this  sum  to  Mrs.  McDonald. 

The  judgment  upon  that  appeal  must  also 
be  affirmed. 

[4]  It  Is  argued  upon  the  appeal  from  the 
order  refusing  to  set  off  $600  costs  in  these 
proceedings  against  a  like  amoimt  in  the 
original  proceedings  was  error,  because  the 
original  appeal  in  Dart  against  McDonald  and 
others  was  financed  by  the  community.  The 
record  here  very  plainly  shows  that  Mrs. 
McDonald  h««elf  aiqiteared  In  the  original 
case  Indqiendently  of  her  hurtmnd  and  the 
other  defendants,  prosecuted  the  appeal  In 
her  own  behalf  by  her  own  s^>arate  funds, 
and  obtained  a  reversaL  She  was  clearly  en- 
titled to  her  coats  In  that  case.  These  costs 
were  not  community  costs,  but  were  her  own 
B^mrate  costs.  The  trial  court  therefore  cor- 
rectly refused  to  <^set  the  costs  In  the  orig- 
inal action  against  the  Judgment  of  Mrs. 
McDonald  la  this  proceeding. 

The  Judgment  upon  that  appeal  Is  also  af- 
flimed.  The  req^ondait  Mrs.  McDonald  will 
recover  her  costs  herein. 

HOLCOMB,  MITCHELI^  MAIN,  and  TOL- 
MAN,  JJ.,  concur. 


GOATMAN  et  al.  v.  FULLER  at  al. 
(Olv.  8347.) 

(JMstrict  Court  of  Appeal,  Second  District, 
Division  It  California.  I>«c.  16,  1820.  Re- 
hearing Denied  Jan.  18,  1921.  Hearing  De- 
nied by  Supreme  Court  Feb.  10, 1921.) 

1.  Landlord  and  tenant  «=>ie(3}— Evidence 
lield  to  prove  an  Indebtedaese,  sasialnlnB 
plaintiff's  olalm  that  lasssa  held  lease  as  as- 
carlty  only. 

Evidence  jMid  to  prove  an  indebtedness  of 
K.  to  a  defendant,  sustaining  plainttETs  con- 
tention  that  a  lease  to  a  defendant  belonged  in 
fact  to  K.,  who  anicned  to  plaintiff,  but  was 
executed  to  defendant  as  seenritr  for  debts 
owed  by  K.  to  each  defendant 

2.  Evidenoe  «=» 1 58(28)— TeatlBieiiy  as  to 
Itsna  obarged  ts  wltsass  net  eoapatsit; 
hft^  belli  bsst  avideaos. 

In  an  action  for  an  acconntlDg,  testimony 
of  plaintUfs'  assignor  that  certain  payments 
of  wages  were  charged  to  bim  by  a  defendant 
was  not  competent;  such  defendant'e  books 
being  the  best  evidence. 


3.  AoooHst  «s>i8-C«py  «f  afatsasat  adnla* 
elble  over  objectloa  tt  did  aot  show  It  relat- 
ed to  land  la  suit 

In  an  action  for  an  acconntmg,  copy  of 
statement  famished  to  plaintiffB'  assignor  by 
a  defendant's  bookkeeper  held  admissible  over 
objection  that  there  was  noihlng  to  show  that 
it  related  tn  the  land  involved  in  the  suit. 

4.  Pleadfas  «=»237(l)-«OHrt  did  Mt  ahass 
disoretlon  In  denying  motloa  to  anoad  an- 
swer to  correspond  with  proof. 

In  an  action  tor  an  accounting,  the  trial 
conrt  did  not  abuse  its  discretion  in  denying 
defendants'  motion  at  the  dose  of  the  evidence 
to  amend  their  answer  in  a  particular  to  cor- 
mqitond  with  the  proof,  where,  bi  view  of  the 
facts  f oond  by  tiie  court,  die  denld  soi^t  to 
be  incorporated  the  amendment  would  not 
have  corresponded  with  the  proof. 

5.  "nial  «=»39l— SpeoMe  finding  or  avermeats 
of  answer  Inoludlng  only  probative  fWta  aot 
necessary. 

In  an  action  for  an  aecountiiv,  certain 
averments  of  the  answer  held  to  indade  nothing 
more  than  probative  facts  bearing  on  one  of  the 
principal  issues  tried  and  determined  by  the 
court,  that  is,  whether  or  not  a  defendant  took 
a  lease  on  behalf  of  another  defendant  and  in 
trust  for  plaintiffs*  iissignor,  so  that  spedtic 
&iding  on  such  averments  was  not  necessary. 

Appeal  from  Superior  Court,  Orange  Oaun- 
ty ;  E.  y.  Williams,  Judge. 

Action  by  William  Qoatman  and  R.  P.  Gage 
against  O.  B.  Fuller  and  others.  From  Judg- 
ment for  plalntlffiHi  dsfenduits  VpeaL  AX- 
flimed. 

U.  T.  Clotfelter  and  B.  T.  Lucey,  botli  of 
Los  Angeles,  for  appellants. 
Anderson  &  Anderscm,  of  Los  Angeles,  for 

respondents. 

CONBET,  P.  J.  Respondents,  as  assignees 
of  one  Peter  Karales.  brought  this  action  to 
have  It  decreed  that  the  plaintiffs  are  the 
owners  of  a  certain  lease  of  320  acres  of  land, 
which  was  executed  by  Artesian  Land  Com- 
pany to  0.  B.  Fuller,  and  thereafter  assigned 
by  him  to  C.  B.  &  O.  B.  Fuller  Company, 
hereinafter  called  the  Fuller  Company,  and 
for  an  accounting  of  the  rents;  Issues,  and 
prodts  thereof.  An  Interlocutory  decree  was 
entered,  whereby  It  was  adjudged  that  the 
plaintiffs  are  the  owners  of  said  lease.  It 
was  further  ordered  that  the  lease  be  assign- 
ed to  the  plaintiffs,  that  the  plaintiffs  forth- 
with be  given  possession  of  the  leased  prem- 
ises, that  the  subleases  be  assigned  to  the 
plaintiffs,  and  that  the  defendants  O.  B.  Ful- 
ler and  the  Fuller  Company  account  to  the 
plaintiffs  for  the  rents,  Issues,  and  profits  of 
said  Karales  lease.  From  this  judgment  the 
defendants  appeaL 

Among  other  things,  the  court  found  that 
on  the  24th  day  of  September,  1917,  Karales 
was  enjpged  In  tb»  business  of  H^Mng,  farm- 
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lug,  and  subletting  farming  bwds  and  prop- 
erties In  the  county  of  Orange,  and  in  the 
course  of  said  business,  whicb  he  had  carried 
on  and  conducted  for  some  time  prior  thereto, 
had  been  glvea  financial  aid  and  assistance 
by  the  defendants  Fuller  Company  and  Pio- 
neer Banch  Company,  and  had  set  over  and 
assigned  to  said  defendants  various  and  sun- 
dry leasehold  interests  as  security  for  hia 
obligations  to  them;  that  on  the  S4t]i  day  of 
September,  1917,  Earales  had  negotiated  and 
secured  the  promise  of  a  lease  from  the  Ar- 
tesian Land  Company  upon  the  terms  and 
conditions  of  the  lease  here  In  question;  that 
OD  said  24th  day  of  S^tember,  1917,  when 
the  said  Artesian  Land  Company  was  about 
to  make  and  execute  said  lease  to  Karales, 
the  defendant  O.  B.  Fuller,  acting  as  tbe 
agent  for  and  on  behalf  of  the  defendant 
Fuller  Oompany,  requested  and  demanded 
that  said  lease  be  made  and  executed  to  him, 
the  said  O.  B.  Fuller,  and  in  his  name,  as 
further  security  for  the  moneys  then  ovrins 
and  thereafter  to  become  due  from  Karales 
to  said  Fuller  Company;  that  theieapon 
Karales  agreed  to  join  O.  B.  Fuller  in  said 
request  and  demand;  that  thereupon,  and 
pursuant  to  said  request  and  demand,  and 
aoAeiy  by  reason  thereof,  and  tor  the  said  pur- 
poses stated,  and  not  otherwise,  the  lessor 
made,  executed,  and  delivered  to  tbe  said  O. 
B.  Fuller,  as  the  agent  of  and  representing 
tbe  Fuller  Company,  the  said  lease;  Chat  O. 
B.  FuUw  took  said  lease  as  such  agent  of 
the  Fuller  Company  and  in  trust,  with  the 
knowledge,  aoqideBcence,  and  consent  of  s^d 
company,  for  Earales  and  his  successors  and 
aasigng,  for  the  uses  and  purposes  stated,  and 
not  otherwise;  tliftt  FnllCT  thereafter  encnt- 
ed  an  tnstroment  assigning  to  fte  Fuller 
Gonq«ny  an  tiifl  r^t,  title  and  Interest  of 
Fuller  in  said  lease;  that  the  Fuller  Oompa- 
ny ever  staioe  has  beld  and  now  holds  the 
said  lease  In  trust  for  Karales,  his  successors 
and  asdgns.  OOier  facts  are  stated  on  whldk 
It  was  held  that  the  plalntlfCs  are  entitled  to 
■n  accounting,  and  it  was  ordered  that  sndi 
accounting  be  made  before  the  court. 

Appellants  contend  that  tbe  erldenoe  Is  In- 
sufficient  to  justly  these  findings,  and  espe- 
cially that  tiiere  Is  -no  evldoice  legally  sofll- 
dent  to  snstalit  the  finding  that  the  lease 
was  placed  in  the  name  of  Fuller  as  further 
or  any  security  tor  moneys  owing  from  Kar- 
ales to  the  Fnller  Company.  Incidental  to 
this  spedflcatlMi,  apt>ellante  giai™  that  the 
evidence  is  Insufficient  to  establish  the  fact 
that  on  ttie  24th  day  of  September,  1917,  or 
at  any  time  thereafter,  Peter  Karales  was 
Indebted  to  the  defendants  or  any  of  them 
In  any  sum  whatever.  Tim  argummt  la  that, 
since  there  was  no  debt,  therefore  the  testi- 
mony t^Atng  to  show  that  the  lease  was 
made  In  the  name  of  Pullor  as  security  fbr  a 
debt  becomes  legally  Insnffldait  to  estabUdi 
the  omdltions  on  whidt  xespondents  rely  as 
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entitling  them  to  the  status  of  beneficiaries 

of  a  trust. 

On  the  law  of  the  case,  counsel  tor  appel- 
lants first  refer  to  various  decisions  defining 
the  character  of  evidence  required  to  estab* 
llsh  an  equity  of  the  kind  asserted  by  re- 
spondents in  this  cas&  The  gist  of  the  rule, 
as  applied  where  it  is  sought  to  show  that  a 
deed  in  form  Is  in  fact  a  mortgage,  Is  set 
forth  by  Mr.  Fomeroy  as  follows : 

'TThe  pfesomption,  of  course,  arises  that  the 
faistrumeat  is  what  It  purports  on  its  face  to  be, 
an  absolute  conveyance  of  the  land;  to  over- 
come this  presumption,  and  to  establiBh  its 
character  as  a  mortgage,  tbe  cases  all  agree 
that  the  evidence  must  be  dear,  unequivocal, 
ftDd  convincing,  for  otherwise  the  natural  pre- 
sumption will  prevail."  Pomeroy's  Bq.  Jurisp. 
(3d  Bd.)  I  1196. 

We  shall  assume,  without  further  dlscus- 
slou,  that  the  rule  la  as  thus  dedared  and 
that  it  Is  applicable  to  this  case.  However, 
It  also  must  be  remembered  that,  where  facts 
have  been  found  by  the  trial  court  and  the 
evidence  Bt  conflicting,  the  appellate  court 
will  not  set  aside  those  findings,  unless  the 
evidence  favorable  to  the  findings  is  so 
slight  tba't  it  becomes  legally  insufficient  to 
establish  the  facts.  In  a  case  of  the  Und 
now  unOer  consideration,  therefore^  the  nde 
that  the  evldoice  must  be  dear,  unequivocal, 
and  Mxivindng  means  no  more  than  that  the 
evidence  in  support  of  the  findings.  If  believ- 
ed by  tbe  court,  must  have  been  snCBdent  to 
furnish  dear,  unequlToeal«  and  oonrindng 
proof  of  the  tects  foond.  If  It  was  thus  suf- 
ficient, then  the  fftct  that  there  was  other 
and  conflicting  evidence,  In  whidi  It  appears 
that  the  court  did  not  have  confidence,  can- 
not alter  Oie  legal  effect  of  the  evidenoe  up- 
on which  the  findings  are  based. 

Prior  to  a  date  on  or  about  May  5,  IM?, 
Peter  Karales  had  beoi  lndd>ted  to  tbe  Plo- 
neer  Ranch  Company,  a  corporation  whom 
officers  were  the  same  persons  as  the  ofBcers 
of  the  Fuller  Company.  O.  B.  Fuller  was 
president  of  the  Fuller  Company  and  vice 
preddent  of  the  other,  cnie  indebtedness  to 
the  Ranch  Oompany  was,  Bmong  other  things, 
secured  by  a  chattd  mortgage  on  certain  cat- 
tle, and  by  an  assignment  of  a  lease  then 
hdd  by  Karales  on  a  935-acre  tract  owned 
by  the  Artesian  Land  Company  and  situated 
near  the  820«cre  tract  described  In  the  lease 
here  Invcdved.  By  fbredosure  sale  of  the 
cattle,  the  Indebtedness  of  Karales  to  the  Pio- 
neer Banch  Company  was  fully  satiafled.  A 
few  days  later,  Peter  Karales  (togethor  with 
his  brother  who  had  some  interest  therein) 
assigned  to  the  Fuller  Oompany  said  985-acre 
lease.  AppeUanta  claim  that  at  that  time,  In 
consideration  of  this  asslgnmait,  and  In  con- 
nectloa  with  the  Fuller  Oompany*s  agree- 
ment to  onploy  Peter  Karales  In  Its  opera- 
tion of  said  935  acres,  all  Indebtedness  of  Pe- 
ter Karales  to  the  Fnller  Oompany  was  then 
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and  tbere  satisfied  and  canceled.  Peter  Ear- 
ales  In  his  testimony  denied  the  fact  of  such 
settlement  agreement  The  witnesses  on  the 
part  of  the  appellants  hare  not  testified  to 
any  oral  statements  made  between  appellants 
and  Peter  Karales  concerning  this  matter, 
nor  to  any  written  statement  other  than  that 
Karales  at  said  time  executed  the  assign- 
ment of  the  935'acre  lease.  At  about  that 
time  the  Fuller  Company  opened  an  accotmt 
under  the  heading  "Karales  Ranch,"  In  which 
items  of  receipts  and  expenditures'  were  en- 
tered relating  to  the  935-acre  tract,  and  in 
some  Instances  rating  to.  the  320-acre  tract 
This  account  also  shows  entries  of  $100  per 
month  paid  to  Karales  by  the  Fuller  Compa- 
ny between  May  and  October,  1917.  During 
that  period  Karales  was  rendering  services 
connected  with  all  of  these  leased  lands. 
Whether  he  was  then  merely  an  employee  at 
a  salary  of  $100  per  month,  or  whether  these 
were  advancements  made  to  Karales  as  a 
part  of  the  transactions  out  of  whlcli  hLs  in 
debtedness  arose,  Is  one  of  the  evidentlar>' 
questions  of  fact  In  dispute  herein. 

Prior  to  September  24, 1917,  Karales  on  his 
own  account  had  negotiated  with  Artesian 
Z^d  Company  for  a  lease  of  said  320  acres. 
The  lease  had  been  made  ont  in  his  name, 
but  be  had  not  been  able  to  make  the  Initial 
payment  of  $220,  without  which  the  Land 
Company  would  not  deliver  the  lease.  By  ap- 
plication made  to  Mr.  Ramsey,  an  officer  of 
the  Fuller  Company,  Karales  had  asked  the 
Fuller  Company  to  advance  this  money  for 
him.  Finding  Mr.  Ramsey  unwilling  to  com- 
ply with  this  request,  Karales  applied  to  the 
president,  O.  B,  Fuller.  Fuller  and  Karales 
went  to  >v.  H.  Daum,  manager  of  the  Land 
Company,  and  had  a  conversation  which  re- 
sulted In  the  substitution  of  the  name  of  O. 
B.  Fuller  for  that  of  Peter  Karales  as  lessee 
In  the  written  lease  which  had  -  been  pre- 
pared. Thereafter  Fuller  paid  the  $220  and 
received  the  lease.  Peter  Karales  testified 
that  at  that  interview  Mr.  Fuller  said  to 
bim: 

"Peter,  I  get  everything  in  my  name  as  col- 
lateral also,  "I  want  to  get  this  320  acres  in 
my  name;"  that  "Daum  turned  around  and 
arked  me  if  tbat  was  so,  if  that  was  fair.  1 
tell  bim  all  right;  that  is  all  there  was." 

Mr.  Damn  testifled  tbat  at  that  interview 
Mr.  Fuller  said  he  would  like  to  have  the 
lease  In  his  name,  instead  of  Karales,  as  Mr. 
Karales  would  hare  to  assl^  it  anyway  to 
protect  funds  tbat  had  been  advanced.  On 
ffloss-emnlnatlon,  Mr.  Danm  dlsoimlnated 
between  the  degrees  of  deflnlteness  ot  bis 
recollection  of  the  facts,  thus : 

"X  would  say  I  was  positive  that  he  said  he 
would  like  to  have  it  in  bis  own  name  so  far  as 
the  assigDment  was  concerned;  as  to  the  bal- 
ance it  ia  the  very  best  of  my  recoUectioD.** 

The  cross-examination  on  this  point  went 
on  at  great  length,  but  the  witness  still  in- 


sisted that  the  facts  were  as  stated,  to  the 
best  of  his  recollection.  On  the  other  hand, 
Mr.  Fuller's  version  of  the  cmTOTsatton  at 
Daum's  office  is  as  follows: 

"I  took  that  lease  in  my  own  name.  We  went 
to  Mr.  Daum's,  and  I  told  him  what  we  come 
fcr,  and  he  asked  me  how  I  wanted  the  lease. 
I  said  I  wanted  it  to  myself,  O.  B.  Fuller.  Ue 
snid  to  Peter,  'Is  tiiat  all  right?*  Peter  said, 
'All  right,  go  ahead  and  take  it;'  and  I  did  so." 

Again: 

"Did  you  give  him  (Daum)  any  reason  for 

itV    A.    I  don't  think  so." 

With  respect  to  the  Indebtedness,  Fuller 
testifled  that  Peter  Karales  never  owed  him 
personally  any  money  at  any  time,  and  that 
since  May,  1917,  Karales  had  not  owed  the 
Fuller  Company  any  money.  About  the  be- 
ginning of  December,  1918,  pursuant  to  ne- 
gotiations of  Karales  with  the  plaintiffs, 
Ooatman  and  Uage,  a  transaction  occurred 
whereby  the  935-acre  lease  was  assigned  by 
the  Fuller  Company  to  the  plaintUfs.  Wheth- 
er the  conjdderation  for  that  assignment  was 
part  of  an  ordinary  sale  made  by  the  Fuller 
Company  as  lease  owner,  or  whether  plain- 
tiffs took  over  the  assignment  by  paying  the 
amount  of  an  existing  debt  of  Karales  to  the 
Fuller  Company,  is  an  additional  question  of 
fact  in  the  case.  At  about  this  time  Karales 
and  the  witness  Brown  called  at  the  office  of 
the  Fuller  Company.  Karales  says  that  he 
asked  Mr.  Fuller  for  a  statement;  that  Mr. 
Fuller  told  the  bookkeeper,  Mr,  Pearl,  to  let 
him  have  it,  and  Pearl  gave  him  a  statement 
(a  copy  of  which  was  Introduced  In  e'eldence). 
Brown  testified  that  he  told  Fuller  he  came 
in  to  talk  about  Peter  Karales'  account,  stat- 
ing that  possibly  he  could  raise  the  money ; 
that  Fuller  asked  for  Mr.  Ramsey  to  come 
into  the  room,  and  that  Fuller  asked  Mr. 
Ramsey,  "How  much  does  Peter  owe  us?" 
that  Ramsey  stated  the  amount  to  be  about 
$9,200;  tbat  Fuller  said,  "Peter,  I  want  my 
money,  or  else  I  wlU  close  you  up."  Some 
days  later  they  returned  to  the  Fuller  Com- 
pany's office  with  Mr.  Ooatman  and  Mr. 
Gage.  At  that  time  a  statement  of  account 
from  the  Fuller  Company's  books  relating  to 
these  matters  was  produced  by  the  company, 
and  Mr.  Fuller  wrote  at  the  top  thereof  "Pe- 
ter Karales  Ranch  Account  with  C  H.  &  O. 
B.  Fuller  Company."  It  was  In  accordance 
with  the  balance  shown  by  that  statement 
that  the  payment  was  made  in  consideration 
of  which  the  935-acre  lease  was  assigned  to 
the  plaintiffs.  '  Mr.  Oage  testifled  that  this 
heading  on  the  statement  was  placed  there 
by  Mr.  Fuller  at  his  reaneet,  because  there 
was  no  heading  on  It. 

"Q.  You  BtOl  thought  it  was  a  statement  of 
Peter  Karales'  iodebedness  to  G.  H.  &  O.  B. 
litiller  Company,  didn't  you?  A.  If  it  is  not, 
somebody  has  misrepresented  U  to  us;  Mn 
TMlet  said  it  was." 
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Howerer,  on  croi»«xainliifttioii  tbls  occui^ 
red: 

'*Q.  Neither  Mr.  Karaleg  nor  Mr.  O.  B.  roller 
told  yon  at  any  time  daring  these  negotiations 
that  Peter  Karales  was  indebted  to  the  com- 
pany, did  beV  A.  I  don't  know  as  be  used  the 
word  you  nw,  Mr.  dotfelter;  bat  they  said 
tli«  balance  dae  them  vn  the  Karales  Banch  ac- 
count was  $10,200  and  aomr  odd  doUara." 

&ir.  Goatman  testified: 

"I  aaked  Mr.  ITiiUer  myself,  sittinff  oroosite 
across  the  table,  if  this  money  was  what  Mr. 
Karales  owed  you  people,  and  he  said  'Yes.' 
I-lc  went  on  to  tell  about  Peter  being  a  very 
fine  fellow,  but  he  had  something  to  say  about 
hiR  not  managing  just  as  be  should  do,  etc.,  and 
that  six  months  ago  Peter  bad  a  credit  of 
«1,700." 

Opposed  to  this  we  bare  Fuller's  testtmony 
that,  when  Karales  and  Brown  asked  him 
bow  muCb  Peter  Karales  was  owing  tbis  Ful- 
ler Gonqiany: 

*1  told  them  Peter  Karales  owed  nothing; 
tbc  indebtedness  was  an  Indebtedess  that  was 
owed  by  the  Peter  Karales  Bancb  to  the  O.  B. 
ft  O.  B.  Fuller  Company." 

VtOlex'a  explanation  of  the  book  account  Is 
that  It  was  merely  an  expense  account  be> 
tween  the  company  and  Ita  leased  property, 
showing  expenditures  and  receipts  on  account 
thereof,  and  that  In  fixing  the  amount  which 
they  would  accept  for  the  assignment  of  the 
935-acre  lease,  they  established  that  consid- 
eration at  "the  difference  between  the  outgo 
and  the  income  on  the  ranch,"  Instead  of  fix- 
ing a  Inmp  sum  as  the  price.  The  reason,  he 
said,  was— 

**becauBe  I  told  Peter  Karales  that,  If  lie  could 
sell  out  our  interest  in  that  thing  and  get  our 
mjney  out,  that  waa  all  we  wanted;  we  would 
be  willing  to  lose  our  own  time  and  all  our  worii, 
if  we  could  get  our  money  out" 

[1J  Enough  of  the  evidence  has  been  stated 
here  to  teat  the  question  raised  by  appellants* 
contention  that  the  evidence  Is  insufficient  to 
prove  that  any  Indebtedness  of  Karales  to  the 
Puller  Company  existed  on  or  about  the  24th 
day  of  S^tember,  1917.  There  had  been 
such  Indebtedness.  Was  It  settled  and  satis- 
fied in  May?  If  there  was  not  an  agreement 
whereby  the  transfer  of  the  985- acre  lease  to 
the  Puller  Company  was  accepted  by  the 
creditor,  and  made  by  the  debtor,  as  payment 
of  the  debt;  if  the  320-acre  lease  was  made 
to  Puller,  and  passed  to  the  Fuller  Company 
by  reason  of  the  facts  declared  in  the  testi- 
mony of  Daum  and  of  Karales;  If  the  corrob- 
orative facts  existed  as  set  forth  in  the  tes- 
timony of  Karales,  Brown,  Goatman,  and 
Gage,  concerning  their  conversations  with 
Puller  and  others  at  the  Fuller  Company's 
office,  and  the  statements  of  account  then 
furnished — then,  from  those  facts,  the  court 
ml^t  reasonably  determine,  as  the  ultimate 
&ct  clearly,  nneqiilTOGaUy,  and  convincingly 


established,  that  the  S20-acre  lease  was  plac^ 
ed  In  the  name  of  Puller  as  further  security 
for  the  Indebtedness  of  Karales  to  the  Puller 
Company.  That  those  facts  did  exist  may 
not  be  denied  by  this  court,  for  there  was 
evidence  of  them,  which  the  trial  court  be- 
lieved. 

I2-6j  Appellants  argue  In  support  of  five  al- 
leged errors  in  ruUngs  at  the  trial.  The  first 
is  of  slight  importance,  and  the  ruling  was 
correct.  The  second  r^ates  to  the  overruling 
of  an  objection  to  a  question  asking  Karales 
to  whom  certain  payments  of  wages  were 
charged  after  the  payments  had  been  made 
by  the  Puller  Company ;  In  response  to  which 
the  witness  answered,  "Charged  to  me."  The 
evidence  called  for  was  not  competent,  as  the 
company's  books  were  the  best  evidence.  It 
is,  however,  scarcely  possible  to  conceive  that 
this  Item  appreciably  affected  the  result  of 
the  action. 

The  third  of  these  points  Is  that  the  court 
erred  In  receiving  In  evidence  a  copy  of  the 
stat^ent  which  had  been  furnished  by  the 
company's  bookkeeper  to  Karales.  The  ob- 
jection to  this  document  was  that  it  had  been 
shown  by  the  testimony  of  Mr.  Pearl,  the 
bookkeeper,  that  the  document  simply  pur- 
ported— 

"to  set  forfh  the  operating  expenses  and  re- 
ceipts in  connection  with  some  land  and  there 
is  nothing  on  the  face  of  the  report  to  show 
that  it  relatee  to  the  land  Involved  in  this  suit 
Therefore  no  formdation  has  been  laid." 

Taken  In  connection  with  the  testimony 
above  mentioned.  In  which  the  circumstances 
under  which  the  statement  was  given  are 
shown,  we  think  that  the  objection  was  not 
well  taken. 

The  fourth  of  these  claimed  errors  was  the 
denial  of  a  motion  made  by  appellants,  at  the 
close  of  the  evidence,  to  amend  their  answer 
in  one  particular  to  correspond  with  the 
proof;  that  Is  to  say,  by  stating  that  the  de- 
fendants deny: 

"That  on  the  4th  day  of  December,  1818,  or 
at  any  time  since  May,  1917,  Peter  Karales 
was  indebted  to  either  of  the  defendahts." 

In  view  of  the  facts  found  by  the  court, 
which  heretofore  we  have  held  are  sufficient- 
ly sustained  by  the  evidence,  this  denial 
would  not  have  corresponded  with  the  proof. 
Moreover,  the  nature  of  the  evidence  received 
Indicates  that  the  case  was  tried  on  the  the- 
ory that  such  denial  had  been  made.  The 
court  did  not  abuse  Its  discretion  In  refusing 
to  permit  the  amendment 

Finally,  appellants  claim  that  the  court 
failed  to  find  on  a  material  allegation  in  the 
answer.  Tbls  allegation  was  as  follows : 

"The  defendant  O.  B.  Fuller  alleges  that,  be- 
fore he  took  said  lease  as  before  stated,  the 
said  Peter  Karales  informed  him  that  unless 
be,  the  said  Karales,  were  famished  the  money 
necessary  to  be  paid  as  a  condition  precedent  to 
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the  ezeentloii  and  ddiTerj  of  the  leiM  bgr  tiie 
Artesiui  Lind  Oompany  to  Wm  on  tiM  lands 
described  is  the  complaint,  he.  the  said  Karales, 
woold  be  wholly  tmable  to  get  the  lease,  and 
that  said  defendants  C.  H.  ft  O.  B.  roller  Oom- 
pany and  Pioneer  Bancb  Company  bad  refused 
tc  let  him,  the  said  Karalee,  have  said  money, 
and  that  he  was  therefore  compelled  to  drop 
the  negotiationB  for  such  lease  and  to  give  up 
the  idea  of  obtaining  the  same;  that  bat  for 
audi  information  on  the  part  txt  said  Karales 
the  said  defendant  O.  B.  FoUer  would  not  hare 
ttken  said  lease." 

These  aTerments  ot  the  answer  Include 
nothing  else  than  probatiTe  facts  bearing  up- 
on one  of  the  prlndpal  Issues  tried  and  de- 
termined by  the  court,  ria.  whether  or  not 
O.  B.  Fuller  took  said  lease  on  bdialf  ol  the 
Fuller  Company  and  In  trust  fox  Karales.  A 
spedflc  finding  upon  the  particulars  stated 
In  said  paragraph  ot  the  answer  was  not  nec- 
essary. 

The  Judgment  Is  affirmed. 

We  concur:  SHAW,  J.;  JAMES,  J. 


HOYT  V.  THOMAS  at  a).   (Ctv.  3440.) 

(District  Court  of  Appeal,  Second  Diatrict, 
Dirision  1,  California.  Dec  8,  192a  Bear- 
ing Denied  by  Supreme  Court  Feb.  8,  102L) 

1.  SpeoHle  perforMBoe  4=3l l4(l)-4;oiapialRt 
to  enforce  agreemeat  to  make  will  nsat  sfaaw 
money  Judgment  sot  adequate  relief. 

Complaint  in  an  action  to  enforce  an  agree- 
ment to  make  a  will  and  devise  property  te 
plaintiCf  must  show,  either  by  direct  averment 
or  from  a  description  of  the  character  of  the 
serrices  rendered,  that  a  money  judgment 
would  pot  fnmlab  adequate  compensation  to 
plaintiff. 

2.  Speciflo  performance  <S=»l  14(0— Complaint 
Is  actios  for  speciflo  performance  of  contract 
to  make  will  Issufflofent. 

Complaint  alleging  that  plaintiff  rendered 
personal  aerviceB  to  decedent,  and  that  as  ren- 
dered they  were  worth  $3,500,  or  thereabouts, 
and  that  decedent  agreed  to  make  a  will  in  his 
favor  therefor,  held-  not  to  disdose  services 
rendered  by  plaintiff  such  as  to  entitle  him  to 
specific  performance  of  decedent's  contract. 

3.  Pleading  ^>408— Denial  In  answer  held  not 
a  waiver  of  right  to  question  oomplalat  as 
■ot  showing  right  to  relief. 

Where  defendants  In  an  action  for  specific 
performance  of  contract  to  make  a  will  by  their 
answer  denied  thnt  services  of  the  value  stated 
In  the  complaint,  or  of  any  value,  had  been  ren- 
dered by  plaintiff,  by  such  denial  they  did  not 
waive  their  right  to  question  the  complaint  on 
the  general  ground  that  it  failed  to  state  suffl- 
dent  facta  to  authorize  equitable  relief  by  way 
of  t^idi&c  performance  to  be  administered. 


4.  Speciflo  performanoe  «es»t2l(S)  — erMsRoe 
held  Insuflldent  to  show  that  services  reader- 
«t  oould  not  be  compensated  is  money. 

In  an  action  for  specific  performance  of 
decedent's  contract  to  make  a  will  In  favor  of 
plaintiff,  evidence  held  insufficient  to  support 
the  trial  court's  finding  that  services  rendered 
by  plaintiff  could  not  be  compensated  in  monv. 

5.  Appeal  and  error  «92g4(l),  553(2),  757(1) 
—Motion  for  new  trial  nneoessary  to  rovlow 
of  ovidenoe  snder  alternative  method;  re- 
porter's transcript  aerves  as  bill  of  exoeptloat 
snder  alternative  netbed;  uadar  attematlvo 
method  brief  shonM  ooatala  part  of  reeortf 
referred  to. 

Under  the  alternative  method  of  appeal,  tiie 
reporter's  transcript,  prepared  according  to  the 
requirements  of  Code  (3iv.  Proc  8  963a,  servee 
all  the  puposes  of  a  bill  of  exceptions  to  permit 
review  of  the  evidence;  it  being  necessary, 
,  however,  that  the  parties  print  in  their  briefs 
such  portions  of  (he  records  as  they  desire  to 
call  to  the  attention  of  the  court,  and  so  ab- 
sence of  motion  for  new  trial  wQl  not  prednde 
review  the  ovidenoe  under  tike  altematiTe 
method. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Action  by  Frank  C.  Hoyt  against  Belle 
Thomas  and  others.  From  Judgment  for 
plaintiff,  defendants  ajveat  Revowd. 

Uoyd  W.  Moultrl^  o£  Loa  Angles,  for  ap- 
peUants. 

James  8.  Bennett  of  Los  Angeles,  tot  re> 
apcHidtttt. 

JAMBS,  J.  AiQkeal  from  a  judgment 
awarding  to  tiie  idaintifl  the  nSiet  dooanded 
In  his  complaint. 

Defendants  are  the  helra  and  dlatzihutees 
of  the  estate  of  Battle  McKntlre^  deceased. 
Hattie  Mclntire  died  Intestate  In  S^tember, 
1917,  leaving  an  estate  consisting  of  real  and 
personal  property  vrhitSi  was  appraised  at  the 
sum  of  $4,043.77.  The  value  of  the  property 
distributed  after  settl^ent  of  Ghe  estate  ac- 
counts Is  stated  in  the  brie&  to  have  been  the 
sum  of  93,468.12.  ThiB  plalntifl  presented 
and  had  allowed  In  his  favor  against  the 
property  of  the  estate  two  claims,  one  tor 
rugs  purchased,  $20,  and  a  second  for  money 
advanced,  (85.30.  Immediately  tq>on  the  or- 
der settling  the  estate  being  made  and  dis- 
tribution being  had,  plaintiff  onnmenced  this 
action.  In  his  complaint  he  alleged  that  in 
March,  1803,  a  contract  was  entered  Into  be- 
tween plaintiff  and  Hattie  Mclntire,  widow 
of  WilUam  F.  Mclntire  wherebiy  the  aaid 
plaintiff  promised  the  said  Hattie  Mclntire 
that  he  would  attend  to  her  business  affairs, 
particularly  tier  said  real  estate  and  perform 
such  personal  services  for  said  Battle  Mc- 
lntire as  she  should  tiom  time  to  time  r»> 
quest  during  the  remainder  of  her  natural 
life;  that  in  consideration  th^eof  Uie  said 
Hattie  Mclntire  promised  and  agreed  that 
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all  of  tbe  Ktate  of  wUcb  she  died  posaessed 
should  thereupon  be  and  become  the  property 
and  aatetl  of  the  aald  plalatlff,  Frank  O. 
Eoyt;  thi^t  aaM  Hattie  Mclntln  flm  and 
there  inwmlsed  end  agreed  that  die  would, 
prior  to  her  deatii,  execnte  a  last  wtU  and 
testament,  or  sncb  other  papers  as  dioald  be 
neceaaaxy  to  carry  out  Uie  texma  ot  said  con- 
tract on  ha  part,  and  to  asanre  tbe  posses- 
aiflo  of  aald  prop^ty  to  aald  Frank  C.  Hoyt; 
that  said  Hattie  Mclntlre  died  on  or  about 
die  i»th  day  of  September,  1917,  wlthont  har- 
log  executed  said  will  or  other  pap««,  and 
without  having  transferred  said  property  or 
any  part  thereof  to  plaintiff;  that  said  agree- 
ment was  and  Is  Just,  fair,  and  equitable  In 
all  Its  terms  and  condltkma,  and  tbe  ctmsld- 
eratloo  moving  to  the  said  Hattie  Mdnttre 
fnnn  plaintiff  was  and  Is  adeauate;  that  said 
plaintiff  fully  kept  and  performed  each  and 
every  of  the  terms  and  agreements  <m  his 
part  to  be  kept  and  performed  from  the  mak- 
ing of  said  contract  until  the  death  of  said 
Hattie  HcIntlTe;  ttat  during  all  of  said  time 
he  had  Charge  of  her  business  affairs  and  tbe 
management  o^  her  property,  and  performed 
all  aoch  persoial  serylcea  aa  the  said  Hattie 
If cintire  required  from  time  to  time,  and  re- 
malbed  In  diarge  (SF  her  said  inroperty  after 
ber  death  until  he  delivered  poesesston  of  the 
■ame  to  the  pnUlc  administrator;  that  all 
tft  said  sorrices  so  performed  by  plaintiff  for 
■ttM  Hattie  Hclntlre  In  her  lifetime  were  and 
are  of  the  reesonaUe  value  of  $3,500,  or 
Oiereabouts.  Tlie  allegations  which  we  have 
quoted  comprise  all  of  the  substantial  aver- 
nmtB  of  the  complaint.  Tbe  trial  judge,  un- 
der those  allegations,  made,  among  others, 
this  finding: 

"That  certain  of  the  said  aervicea  so  perform- 
ed by  plaintiff  for  said  Hattie  Mclntire  in  her 
lifetime  were  of  a  nature  and  character  not  to 
be  compmsated  for  by  money  alone,  and  that 
aU  of  said  services  so  performed  by  plaintiff 
for  said  Hattie  Mclntire  in  her  lifetime,  so  far 
as  tbe  same  can  be  valued  in  money,  were  and 
are  of  the  reasonable  value  of  $3,S00,  or  there- 
■boats." 

11,  2]  One  of  the  points  made  Is  that  the 
judgment  cannot  be  sustained  because  it  is 
predicated  upon  a  complaint  which  falls  to 
state  facts  sufficient  to  constitute  a  good 
cause  for  the  equitable  relief  demanded  and 
adjudged.  The  particular  pokit  in  this  objec- 
tion goes  to  the  question  as  to  the  ri^t  of 
a  plaintiff  In  the  drcnmstances  alleged  to 
have  q>eclflc  performance  If  it  appears  that 
he  might  have  been  adequately  compensated 
In  money.  It  will  be  noted  that  nowhere  in 
the  complaint  is  there  a  statement  of  what 
Uie  particular  alleged  "personal  services, 
which  plaintiff  asserted  that  he  had  rendered 
to  Hattie  Hclntire,  were.  He  affirmatively 
alleged  that  the  services  aa  rendered  were 
wwth  *'*3,500,  or  thereabouts."  This  allega- 
tion follows  a  general  one  that  the  contract 
was  fair  and  equitable  In  all  its  t^rms  and 
eonditUms  and  that  the  consideration  was 
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adeqnate.  As  we  undwstand.  the  law,  It  la 
settled  that  In  a  ooi^lalnt  In  an  actloai  to  en- 
ft»rce  an  agreem«it  to  make  a  win  and  de- 
vise property  in  favcv  of  the  idaliitifl,  it  must 
appear,  elthw  by  dlreet  avermait  or  ftom  a 
description  of  the  character  of  the  services 
rendered,  Quit  a  money  parent  would  not 
fnmlidi  adequate  oompenaatlon  to  the  plain- 
tiff. Tbe  fact  that  the  plalntlfl  baa  fixed 
a  definite  sum  as  beli^  the  value,  "or  there- 
abouta,"  of  the  Borices  rendered,  would  not 
altme  vitiate  the  statement  of  a  good  cause  of 
action  tm  the  relief  drananded,  provided  the 
complaint  had  contained  sndi  a  description  of 
the  scrvloes  which  were  pert (»med  as  to  en- 
able a  court  to  say  that  the  value  of  such 
services  could  not  be  adequately  measured  In 
mon^  terms.  We  quote  from  the  dedatcm  In 
Flood  V.  Templeton,  148  Gal.  374,  83  Pac.  148: 

"Equity,  it  is  true,  does  entertain  contracts 
for  Bpecific  performance  to  coiiTey  the  whole  or 
any  portion  of  the  promisor's  property  by  will, 
but  it  decrees  such  performance,  first,  only 
upon  clear  proof  of  faimesa,  justness,  and  ade- 
quacy, and  where  the  rights  of  innocent  third 
parties  ore  not  imperiled;  and,  second.  It  does 
so  only  where  the  plaintiff  cannot  be  compen- 
sated in  money.  These  cases  usually  arise 
where  the  service  is  of  some  extraordinary  na- 
ture which  cannot  be,  and  in  the  contemplation 
of  the  parties  was  never  expected  to  be,  paid 
for  in  money,  as  where  home  ties  are  broken, 
and  minors  go  to  live  with  an  adult  apon  his 
promise  that  be  will  stand  in  loco  parentis  and 
will  to  them  his  property  in  return  for  their 
filial  services  during  hla  lifetime.  *  *  *  So 
It  win  be  found  that  in  aU  of  the  cases  In  which 
specific  performance  of  these  agreements  to 
leave  property  by  will  has  been  decreed  by  the 
courts,  there  has  been  present  the  element  of 
peculiar  personal  services,  fully  performed  and 
incapable  of  compensation  in  money"  (citing 
authorities). 

In  Morrison  r.  Land,  169  Cal.  580,  147  Pac 
269.  the  Supreme  Court,  by  the  Ohlef  Justice, 
said: 

"There  Is  no  dlsssnt  in  the  authorities  from 
the  proposition  that  one  may  make  a  valid  con- 
tract with  another  to  devise  or  bequeath  prop- 
erty by  his  last  will  in  a  certain  specified  way. 
It  is  clear  that  in  the  event  of  a  breach  of  such 
a  contract,  the  party  damaged  has  an  action  at 
law  tor  the  damage  caused  by  sach  breach  of 
the  promisor,  and  in  some  cases  thia,  by  reason 
of  the  circumstances,  may  be  his  only  remedy, 
for  a  resort  to  any  equitable  remedy  can  be  had 
only  where  tbe  circumstances  are  such  as  to 
make  the  case  one  within  the  well-settled  prin- 
ciples relative  to  the  proper  exercise  of  equita- 
ble jurisdiction.  Where  the  party  damaged  is 
restricted  to  his  remedy  at  law  for  the  breach, 
he  must  necessarily  proceed  upon  the  theory 
that  he  is  a  'creditor'  of  the  deceased,  having  a 
'claim  against  the  estate'  'arising  upon  con- 
tract,' within  the  meaning  (tf  those  words  as 
nsed  in  our  probate  law.  •  *  •  •» 

In  our  opinion,  not  only  did  the  complaint 
In  this  action  fall  to  disclose  services  ren- 
dered by  the  plaintiff  ot  such  a  character  as 
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to  oitltle  Mm  to  have  spedflcally  performed 
the  contract  alleged,  but  the  effect  of  the 
affirmative  allegation  as  to  the  ralne  of  «ucli 
services  makes  It  appear  with  reasonable 
certainty  that  plaintiff  conld  have  secured 
foil  redress  by  money  claim  against  the  es- 
tate of  Hattie  Mclntlre.  Respondent  admits 
that  the  general  objection  now  made  to  the 
complaint  was  not  waived  by  falling  to  demnr 
(Code  Civ.  Proc.  S  4S4),  but  does  assert  that 
because  the  defendants  inade  denial  of  the 
allegation  as  to  the  value  of  the  services  they 
are  estopped  from  questioning  the  sufficiency 
of  the  compalnt  In  the  regard  mentioned. 

[3]  We  do  not  think  that  the  condluslon  by 
any  means  follows.  The  defendants  by  their 
answer  denied  that  services  of  the  value  stat- 
ed or  any  value  had  been  rendered',  and  by 
this  denial  assuredly  they  did  not  waive  their 
tight  to  question  the  complaint  on  the  general 
ground  that  it  failed  to  state  sufficient  facts 
to  authorize  equitable  relief  to  be  adminis- 
tered. The  trial  court  evidently  realized  that 
It  was  necessary,  in  order  to  support  the 
judgment,  to  make  a  finding  that  services  had 
been  performed  which  could  not  be  valued  in 
money,  when  it  determined  facts  as  we  have 
shown  in  the  finding  quoted.  The  finding, 
however,  lacks  necessary  support  in  the  al- 
legations of  the  complaint;  and  it  appears  to 
us  also  that,  as  appellants  insist,  it  falls  to 
find  sufficient  support  in  the  evidence.  Plain- 
tiff testified  that- 
Prior  to  the  making  of  the  agreement  with 
Mrs.  Mclntire  he  had  helped  her  around  the 
house,  mowed  lawns,  "and  different  things  like 
that,  little  things,  and  I  had  been  working  in  a 
grocery  store  and  delivered  groceries  there ; 
and  there  was  a  rubber  elbow  on  the  toQet  that 
got  a  hole  in  It,  broken,  and  I  went  to  a  bard- 
ware  store  and  got  another  rubber  elbow  and 
put  it  on  the  toilet  at  that  time.  And  she  says, 
'Frank,  I  haven't  any  people  of  my  own,  and 
you  have  been  good  to  me,  and  if  you  will  take 
care  of  things  for  me  so  long  as  X  live,  then 
whatever  is  left  at  the  time  of  my  death  I  will 
give  to  you.'  I  told  ber  that  I  would  do  that; 
whatever  she  required  me  to  do;  take  care  of 
her,  and  do  things  for  her." 

The  testimony  further  of  the  plaintiff  was, 
that  he  took  up  the  study  of  the  law  at  a 
echool  shortly  thereafter;  that  he  visited 
Mrs.  Mclntlre  on  an  average  of  probably  two 
or  three  times  a  week,  doing  things  about  the 
bouse,  cleaning  the  yard,  fixing  the  fences, 
and  some  housework  and  washing;  that  that 
went  on  for  a  year  or  two,  and  then  he  look- 
ed after  the  making  of  certain  contracts  for 
her,  made  mortgage  loans,  and  generally 
transacted  ber  business  ashor  representative; 
that  about  the  year  1914  Mrs.  Mclntlre  be- 
came ill,  and  that  he  took  medicines  out  to 
the  suburban  town  where  she  was  staying  a 
number  of  times;  that  finally  she  became 
quite  111  In  1917,  and  that  he  suyed  at  her 
liouse  "quite  a  bit"  nights,  doing  housework 
at  times,  and  washing.  He  tesUAed: 


"I  went  ont  nlgbti  after  I  would  get  through 
my  work  and  stay  ovemii^t;  and  the  n^hbora 
helped  her  aome.  And  ^en  about  %  week  or 
two  before  ihe  went  to  the  hospital  she  hired  a 
woman  who  stayed  there  with  her.  *  *  *  So 
I  persuaded  her,  on  the  advice  of  her  doctor* 
that  she  had  better  go  to  the  hospital  and  rest 
up  until  her  foot  got  in  condition  so  she  could 
get  around.  •  •  •  Upon  my  advice  she  de- 
cided to  go  to  the  hospital.  *  *  *  I  told  her 
it  would  be  difficolt  for  me  to  see  ber  very  often 
out  there  [Glendale];  that  if  she  wanted  to  sea 
me,  that  I  knew  of  a  place  In  Hollywood  that 
was  a  private  hospital,  a  small  hospital  that 
she  coald  go  to  and  get  very  good  care,  and 
that  seemed  to  please  her  and  she  decided  to  go 
there.  And  I  took  my  machine  and  went  and 
took  her  to  that  hospital  in  Hollywood.  *  *  * 
I  visited  her  there  practically  every  day,  and 
got  whatever  she  needed  in  town,  took  it  out 
to  her  and  got  things  she  wanted;  alcohol  for 
rubs  sod  ni^tgowns  and  an  air  cusbion;  nu- 
merooa  things  that  I  could  not  name  definitely. 
It  was  paid  for  by  her  money.  I  never  paid  for 
anything  for  her  out  of  my  own  pocket  SS» 
always  paid  me  the  money  to  get  things  for  her, 
but  she  never  paid  me  anything  for  any  serv- 
ices rendered  of  any  kind,  that  is,  for  whatever 
work  I  did,  or  car  fare,  or  for  traveling  ex- 
penses, or  anything  like  that.  I  took  her  oat  a 
great  many  times  in  an  automobile  the  last 
three  or  four  years;  I  took  her  a  great  many 
trips  aronnd  the  country.  She  never  paid  any 
expenses  on  account  of  anything  like  that,  and 
she  never  paid  anything  of  that  sort,  but,  ao 
far  as  the  things  she  used  herself  or  that  I 
bought  for  her,  she  always  paid  for  them. 
•  •  •  Q.  Now,  Mr.  Hoyt,  what,  in  your  opin- 
ion, was  the  value  of  the  services  you  rendered 
to  Mrs.  Mclntire  from  March,  1903,  to  the  time 
of  her  death?  A.  Well,  I  wonld  place  the  value 
of  them  at  about  ^,000." 

[4]  There  was  other  testimony  of  a  cor- 
roborative nature,  consisting  of  alleged  state- 
ments made  by  Mrs.  Mclntlre  to  nurses  and 
others,  eoilfirming  the  fact  as  to  her  having 
made  the  agreement  alleged  with  plaintiff; 
and  further  as  to  the  fact  that  plaintiff  had 
been  "more  than  a  son"  to  her,  and  that  de- 
ceased had  said,  "I  wUl  pay  him  well;  any- 
thing left,  it  is  for  him  when  I  am  gone." 
Had  this  testimony  stood  alone,  rating  to 
the  character  of  the  services  rendered,  it  per- 
haps might  be  proper  to  hold  that  the  que»> 
tlon  as  to  whether  the  services  were  capable 
of  being  compensated  for  in  money  was  one 
for  the  trial  court.  However,  the  plalutlfl 
himself  seems  to  have  had  it  in  his  mind  that 
the  services  had  a  particular  and  definite 
money  value,  for  he  testl&ed,  without  appar* 
ent  hesitation  and  without  qualification,  so 
far  as  the  record  shows,  that  in  his  opinion 
the  services  were  worth,  as  stated,  about  $4,- 
000.  And  60  we  think  that  the  second  point 
made  by  appellants,  to  wit,  that  the  particu- 
lar finding  of  the  court  her^  referred  to  is 
not  supported  by  the  evldeice.  Is  well  taken. 

[i]  Re^ondent'fl  counsel  Inidsts  that  It  is 
Improper  to  review  the  evidence  on  an  appeal 
from  the  judgment  wHan  it  Ii  not  stao\ni  that 
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there  lias  been  a  mofctm  tor  new  trla^ 
Even  under  ttie  establldied  Code  practice  and 
before  Qw  Inventive  bnUn  ct  aune  pcflctltkm- 
er,  ever  seeking  an  easier  way  to  practice 
lav,  bad  evolved  the  so-called  alternative 
meOiod,  the  statute  permitted  the  review  of 
evidence  upon  an  appeal  from  a  Jadgmoit 
wbere  tlie  appeal  was  taken  within  60  days 
and  the  evidence  waa  presoited  in  a  UU  of 
exceptions.  Section  WO,  Code  Olv.  Ptoc^  be- 
fore atnendmoit  of  IffiS  (St.  1915,  p.  828); 
Perkins  v.  Cooper  et  al.  (Siqk)  24  Pac.  877. 
Tbo  ease  dted  was  given  a  hearing  in  bank 
and  later  the  dedston  made  on  another  p<dntv 
bat  its  aTgnmait  haa  not  been  dlscoontuiane* 
ed  by  any  latnr  eipresston  of  the  Snprene 
Coart  Under  die  alternative  method,  the 
reporter's  transcript,  prepared  according  to 
the  reqniremrats  of  section  9BSa,  Oode  of 
Civil  Procedure,  serves  all  the  purposes  of 
a  bill  of  exceptions;  It  being  necessary,  how- 
ever, Uut  the  parties  print  In  their  brlefti 
such  pwtiffiDs  of  the  records  as  they  desire  to 
call  to  tlie  attenthm  of  the  court. 

For  tlie  reasims  givoi,  the  Judgment  Is  re- 
versed> 

We  etncur:  CONREJY,  P.  J.;  SHAW,  J. 


HACKLEMAN  v.  LYMAN.   (Civ.  3331.) 

(District  Court  of  Appeal,  Second  District,  Ol- 
TiBioii  1,  Csliforoia.   Dec.  8,  1920.) 

1.  Fraod  «=»58(4)  —  Evidesoe  istufflolent  to 
•how  parehsssr  relied  os  vendor't  reprsMii- 
Utloss. 

In  on  action  to  recover  damages  for  frand- 
nlcnt  repraeotatioDB,  as  a  reanlt  of  which 
plaintiff  pnrehaMd  land  from  defendant,  avi- 
dcnee  MHd  insaffident  to  warrant  finding  that 
plaintiff,  believing  the  representationa  to  be 
true,  relied  thereon  and  was  thereby  iodaced 
to  pnrdiase  the  property. 

2.  Fraod  ^20~PDrehasar  makinB  foil  Invea- 
tlgatloa  preaansd  to  have  relied  oa  ows  Jndg- 
neat. 

If  a  pnrchafler  of  realty  vfalts  the  land  pri- 
or to  aale  and  makea  a  personal  examination  of 
it,  tonching  representationa  made  as  to  its  qnal- 
ity,  character,  or  conditioo,  he  will  be  presumed 
to  rely,  in  making  the  purchase,  not  on  the 
represeotations,  but  on  hia  own  judgment,  if 
the  vendor  does  nothing  to  prevent  bis  inves- 
tigation being  as  full  as  be  dioosea. 

3.  Appeal  and  error  ^533(2)— No  bill  of  ax- 
oeptioaa  naceesary  uader  alternative  method. 

Under  the  alternative  method  of  appeal  no 
blD  of  ueeptions  Is  necesaary. 

4.  Appsal  and  error  ^294(1)— To  seeore  re- 
view of  safltoleney  of  evidence  apperiant  need 
sot  present  motion  for  new  trial. 

It  is  not  necessary,  to  entitle  appellant  to 
review  of  the  sufficiency  of  evidence  to  support 


the  dedsion,  that  be  first  present  to  the  trial 

oonrt  motion  for  new  trial. 

Api>eal  fnnn  Superior  Court,  San  Diego 
County ;  B.  A.  Idic^  Judge. 

Action  by  U  B.  Hackleman  against  O.  A. 
layman.  From  judgment  for  plaintiff,  de- 
fendant appeals.  Beversed. 

Lewis  S.  RUey  and  Chas.  B.  De  Long,  both 
of  San  Diego,  for  appellant. 

E.  R.  Simon,  of  EI  Centro,  for  respondent 

SHAW,  J.  Action  to  recover  damages  for 
alleged  frandnlent  representations  made  by 
defendant  to  plaintiff,  as  a  result  of  which 
the  latter,  in  reliance  thereon,  was  Induced 
to  purchase  certain  land.  Judgment  was  ren- 
dered In  favor  of  plaintiff  for  $450  and  costs, 
from  which  the  defendant  has  appealed. 

It  appears  that  defendant  was  the  owner 
of  40  acres  of  unimproved  land  situated  in 
Imperial  Valley.  The  land  was  rough,  and 
had  never  been  ditched,  leveled,  bordered,  or 
otherwise  prepared  for  Irrigation,  without 
which  It  could  not  be  cropped  or  cultivated. 
Negotiations  were  entered  Into  between 
plaintiff  and  defendant  which  culminated  In 
a  purcbaae  of  the  tract  of  land  by  plaintiff. 
As  alleged  in  the  complaint,  the  court  found: 

That  for  tile  purpose  of  fatdudng  plaintiff  to 
parebase  the  land,  defendant,  during  the  nego- 
tiations, and  "on  or  about  the  ISth  day  of  May* 
1916,  and  at  various  other  times  between  that 
date  and  the  28th  day  of  June,  1916,  represent- 
ed and  stated  to  the  plaintiff  that  the  above- 
described  land  had  bad  water  over  it.  and  that 
about  25  acres  of  said  land  was  Irrigable  and 
could  be  pot  into  a  crop  immediately  after  suit- 
able ditches  had  been  conatructed  and  the  laj»l 
bordered;"  "that  all  of  said  entire  tract  of 
land,  excepting  12.2  acres,  lies  too  high  and  at 
too  great  an  devation  to  be  irrigated;  that  at 
the  times  said  representations  as  aforesaid 
were  made  the  ditches  of  the  Imperial  Bastside 
Water  Company,  a  water  company  famishing 
water  for  irrigation  In  the  neighborhood  of  said 
land,  ran  to  and  adjacent  to  said  tract  of  land; 
that  all  of  said  land,  excepting  12.2  acres,  lies 
above  and  la  higher  than  the  ditches  of  said 
water  company,  and  it  is  impossilde  to  bring 
water  upon  any  portion  of  the  26  acres  referred 
to  hr  the  defendant,  excepting  12^!  acres  there- 
of 

— followed  by  flndlngs  to  the  effect  that  at 
the  time  defendant  made  said  representations 
he  knew  the  same  to  be  false  and  untrue  and 
made  them  for  the  purpose  and  with  the  in- 
tent that  plaintiff  should  rely  thereon,  and 
that  plaintiff  did  believe  said  representa- 
tions and  relied  upon  the  same,  as  a  result 
of  which  he  made  the  purchase. 

The  sole  contention  of  appellant  is  that 
these  findings  are  not  supported  by  the  evi- 
dence. 

(1]  Oonceding  that  defendant  did  make  the 
representations  that  the  land  had  had  wat^ 
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on  it  and  ttaat  25  acres  tbereof  was  irrisa- 
ble  and  could  be  put  Into  crop  Inunedlately 
after  suitable  ditches  had  been  constructed 
and  the  land  bordered,  all  of  which  at  the 
time  he  knew  to  be  false  and  untrue^  never- 
theless legal  fraud  could  not  be  predicated 
thereon  unless  it  should  be  made  to  appear 
further  that  plaintiff,  believing  the  same  to 
be  true,  relied  thereon  and  was  thereby  in- 
duced to  purchase  the  property.  Maxon- 
Nowlln  Co.  V.  Norswlng,  166  Cal.  609,  137 
Pac.  240.  Indeed,  as  to  such  facts  the  court 
found  in  favor  of  plaintiff;  but  in  our  opin- 
ion, such  finding,  while  necessary  and  materi- 
al In  support  of  the  judgment.  Is  not  war- 
ranted by  the  evidence. 

Disregarding  all  evidence  offered  on  be- 
half of  defendant.  It  appears  from  the  tes- 
timony of  plaintiff  that  after  the  making  of 
the  alleged  misrepresentations  he  secured  the 
services  of  William  Orrlck,  who  had  had  ex- 
perience in  leveling  land  and  preparing  it  for 
irrigation,  and  with  him  went  upon  the  land, 
where  they  spent  two  or  three  hours  Inspect- 
ing the  same,  at  which  time  plaintiff  con- 
sulted Orrlck  as  to  the  cost  of  leveling  "and 
whether  or  not  the  land  would  bo  Irrigable." 
Orick  testified  that,  "with  a  view  of  ascer- 
taining whether  or  not  the  land  could  be  irri- 
gated," he  and  plaintiff  walked  all  over  it, 
after  which  they  discussed  the  question  as  to 
whether  the  land  eotld  be  irrigated  and  came 
to  the  conclusion  that  about  25  acres,  wh^ 
leveled,  could  be  IrrijE^ted.  It  was  apparent 
from  the  physical  appearance  of  the  land 
that  it  had  not  been  cropped  or  Irrigated. 
While  inspecting  the  land,  Orrlck  stated  to 
defendant:  "This  land  looks  a  little  high  to 
me;  an  you  anie  that  It  will  irrigate?**  to 
vbldi  deCendant  raited,  "Yes."  Orrlck  for- 
ttwr  states  tliat  he  made  a  rough  report  to 
plaintiff  and  stated  to  him,  "tiie  land  would 
have  to  be  surveyed  before  it  could  be  deter- 
mined *  *  •  which  way  the  water  would 
run" ;  that  it  did  not  look  to  him  as  though 
the  water  would  run  over  the  land  from  the 
service  ditch  designated  by  defendant;  that 
the  land  looked  higher  than  the  ditch;  and, 
in  the  presence  of  the  plaintiff,  he  said:  "I 
made  the  statement  I  didn't  think  water 
would  run  from  the  ditch  on  the  land."  "I 
made  the  remark,  'It  don't  look  to  me  like  the 
water  would  run  out  of  that  ditch  onto  the 
land.' "  But  further  said,  "When  you  get  a 
surveyor  and  survey  It,  it  might  be  different." 
Without  such  survey,  Orrick  said  no  man 
could  tell  positively  whether  the  land  could 
be  Irrigated.  It  further  appeared  that  prior 
to  the  purchase  plaintiff  had  resided  In  the 
valley  more  than  ten  years,  during  four  years 
of  which  time  he  had  been  engaged  In  farm- 
ing o^ratlons  there  and  was  familiar  with 
the  conditions  which  required  land  to  be  lev- 
eled, ditched,  and  bordered  as  a  means  of 
cultivating  the  same,  and  that  water  for  such 
purpose  was  obtained  by  gravity  tiiroiigh  de- 


livery ditches  from  Uie  water  company  which 
assumed  the  duty  of  supplying  lands  with 
water.  Mo  statement  was  made  by  defendant 
that  he  had  surveyed  the  land,  without 
which,  according  to  Orrick,  no  man  could 
say  just  what  part  thereof  could  be  Irrigat- 
ed. Hence  plaintiff,  having  equal  means  of 
knowledge,  and  In  the  absence  of  any  ohsta- 
cle  interposed  by  defendant  to  a  full  inves- 
tigation of  the  matter,  must  be  deemed  to 
have  known  that  defendant  was  in  no  better 
position  to  judge  of  the  question  than  was 
Orrick  or  himself.  It  thus  appears  that,  in- 
stead of  relying  upon  the  representations 
made  by  defendant,  be,  with  the  aid  of  Or- 
rick, whom  he  had  ^ployed  by  reason  of  his 
experience  In  Buch  matters  and  fitness  for  the 
service,  made  an  Independent  examination, 
upon  which  he  must  be  presumed  to  have  act- 
ed, rather  than  upon  the  r^resentatlona 
made  by  defendant 

[2]  If  a  ptirchaser  of  real  estate  visits  the 
property  prior  to  the  sale  and  makes  a  per- 
sonal examination  of  It,  tou<dilng  representa- 
tions made  as  to  its  quall^,  <^racter,  or 
condition,  he  will  be  presumed  to  rely,  not 
upon  the  representations,  but  upon  his  own 
judgment  in  making  the  purchase,  provided 
the  VMidor  does  nothing  to  prevent  his  in< 
vestigatlon  being  as  full  as  he  diooaes;. 
Southern  Development  Co.  r.  Silva,  126  U.  S. 
267,  8  Sup.  Gt  881,  31  L.  Ed.  678;  Farrar 
V.  Churchill,  135  O.  S.  60»,  10  Sup,  CL  771, 
34  li.  Ed.  246;  Wainscott  v.  Occidental,  eta, 
Ass'n.  98  Cal.  253.  33  Pac.  88.  In  Oolton  v. 
Stanford.  82  Col.  398.  23  Pac.  28, 16  Am.  St 
B^.  187.  the  court  sajn: 

'^e  power  to  caned  a  contract  is  a  most 
extraordinary  power.  It  is  one  -wl^A  should 
be  czerciaed  with  great  eantioiH-Bay.  I  may 
■ay,  with  great  reluctance— unless  In  a  dear 

case.  A  too  free  use  of  this  power  woidd  ren- 
der all  business  uncertain,  and,  as  has  been 
said,  make  the  length  of  a  chancellor's  foot  the 
measure  of  Individnal  rights.  The  greatest  lib- 
erty of  making  contracts  is  essential  to  the  boa- 
iness  Interests  of  the  coantry.  In  general,  the 
parties  most  look  out  for  themselves." 

It  oiHiclusively  appears  herein  ttiftt  plain- 
tiff was  unwilling  to  acc^t  as  true  tba  rep- 
resentations made  by  defendant  as  to  the 
quesUms  InTOlvad.  and  tbereiQMm  eonght  the 
services  of  Orrick  to  make  an  independent 
Investigatlfm  and  adTtoe  him  as  to  the  que*- 
tlons  Involved.  In  our  opinion,  the  case 
comes  squardy  widiln  the  rule  announced  by 
Pomeroy  in  his  work  on  Equl^  Jurispru- 
dence (8d  Ed.)  t  893,  which  is  as  follows : 

"If,  after  a  representation  of  fact  however 
positive,  the  party  to  whom  it  was  made  insti- 
totei  an  inquiry  for  himself,  has  recourse  to 
the  proper  meana  of  obtaining  information,  and 
actually  learns  the  resl  facts,  he  cannot  daim 
to  have  relied  upon  the  misrepresentation  and 
to  have  been  misled  1^  it  Sudi  cUm  woold 
simply  be  untrue.  The  same  result  most  plaio- 
Ij  follow  when*  alter  the  rcpKcseutatlon,  the 


Digitized  by  Google 


Ckl.) 


mSt&'ELBJESt  r.  JtTSTICB  OOUBT 

(19S  P.) 


party  reeeMof  It  hw  gtven  to  Un  mflldent 
(qpportunity  of  exambiiDS  into  tbe  tmI  facts, 
wben  bis  attention  ia  directed  to  the  lotircea 
of  inforniation,  and  be  eommenceo,  or  purports 
or  professes  to  commence,  an  investigation. 
The  plainest  motives  of  expedient?  and  of  jus-^ 
tice  reqnire  that  he  should  be  charged  with  all 
the  knowledge  which  he  might  have  obtained 
bad  be  pursued  the  inquiry  to  the  end  with  dil- 
igence and  comjdeteneis.  Ha  cannot  Claim  that 
he  did  not  learn  the  truth,  and  that  he  was 
uialed.'* 

And  axaln,  In  section  894,  the  same  author 


'Tt,  in  a  contract  of  sale,  *  *  *  represen- 
tationt  ar«  made  by  tbe  vendor  eoncemliv 
some  •  *  *  gualiUea  or  attributes  of  th« 
■object-matter  wlucb  are  open  and  viaible,  so 
that  the  falsity  of  the  statement  is  patent  to 
an  ordinary  observer,  and  it  is  made  to  appear 
that  the  parchaser,  at  or  shortly  before  the 
concluding  of  the  contract,  bad  seen  the  thing 
itself  which  constitutes  the  sabject-matter,  then 
m  knowledge  of  the  facts  is  chargeable  upon 
such  par^;  he  ia  assumed  to  have  made  tbe 
agreament  knowingly,  and  cannot  alleg«  that  be 
waa  mlaled  by  tbe  false  rcptaientationa." 

In  Attwood  V.  Small,  6  Clarke  &  V.  232,  it 
waa  said : 

**If  a  purchaser,  choosiog  to  judge  for  him- 
self, does  not  avail  himself  of  the  knowledge  or 
means  of  knowle^  open  to  him  ot  hla  advls- 
ora  he  cannot  he  heard  to  say  he  waa  deoaiTed 
by  the  vendor's  mierepreseDtations.*' 

In  oar  optnlon,  tbe  testimony  of  plaintiff 
and  that  offered  on  his  behalf  brings  the  case 
squarely  within  the  rules  announced  by  the 
fOTegoing  authorities.  As  shown  by  the  evi- 
dence, plaintiff  did  not  rely  upon  the  repre- 
sentations made  by  defendant,  but,  without 
any  Interference  on  the  part  of  defendant, 
made  an  independent  Investigation,  and,  aft- 
er obtaining  tbe  opinion  and  advice  from  tbe 
expert  whose  services  he  sought,  be  purchas- 
ed the  laud,  aud  hence  should  not  now  be 
beard  to  claim  that  he  was  deceived  by  tJie 
false  representations  made  by  defendant 

L3,  4]  The  appeal  was  taken  within  00  days 
from  the  rendition  of  Judgment  and.  in  lieu 
of  a  bill  of  exertions,  tbe  record  is  presented 
by  a  ^fpewritten  transcript  of  tbe  phono- 
grapbic  notes,  as  provided  .bj  section  8G3a, 
Code  of  OiTil  Procedure.  No  motion  for  a 
new  trial  was  made  iu  the  court  below,  and 
because  of  this  fact  respondent  insists  that 
plaintiff  is  not  entitled  to  a  review  of  tbe 
question  touching  the  sufficiency  of  the  evi- 
dence to  support  the  flndiugs.  Such  appears 
to  have  been  the  rule  under  tbe  practice  prior 
to  tbe  adoption  of  the  Code,  as  decided  in 
Heed  v.  Bernal.  40  CaL  628.  Under  section 
939,  Code  of  Civil  Procedure,  an  appeal  may 
be  taken  from  any  Judgment  within  60  days 
from  tbe  entry  of  said  Judgment*  and,  as  pro- 
vided by  section  999,  Code  of  OlyU  Procedure, 


tlie  Mart;  upon  tbe  taUn;  of  such  an  appeal 
from  the  Judgment,  may  review  tbe  verdict 
or  dedalon.  Tbe  findings  of  the  court  as  to 
ultimate  facts  constitute  the  decision,  and, 
under  section  647,  Code  of  Civil  Procedure 
are  deemed  to  have  been  excepted  to.  Under 
the  altematlTe  method  of  appeal,  no  bill  of 
exertions  is  necessary.  Neither  la  it  neces- 
sary, in  order  to  entitle  an  appellant  to  a  fe- 
vlew  of  the  sufficiency  of  evidence  to  support 
the  dedsion,  that  be  first  present  to  the  trial 
conrt  a  motion  for  a  new  trial.  The  conten- 
tion is  without  merit.  Hoyt  v.  Thomas  et  aL 
(GlT.  8440)  195  Pac.  260  (this  day  filed). 
13w  judgmoit  Is  reversed. 

We  concur:  OONRBSl,  P.  J.;  JAMBS,  J. 


ENGELKEN  v.  JUSTICE  COURT  OF  EDEN 
TP.  at  al.   (Civ.  3348;  S.  F.  9689.) 

(District  Court  ot  Appeal,  First  District,  Divi- 
sion 2,  California.  Nov.  26,  1920.  Hearing 
Denied  by  Supreme  Court  Jan.  29, 1021.) 

1.  Paymaat  «=>82(7)  -  Eafonwl  satlsfaoUan 
does  aot  oeaMItota  '^•luatary  HVnsBi" 

A  "voluntary  payment" .  means  mie  made 
without  compulsion,  and  one  made  on  an  ille- 
gal claim  with  knowledge  of  its  illegality  or 
groundlessness  does  not  constitute  "voluntary 
payment,*'  and  enforced  satisfaction  of  a  judg- 
ment is  not  "voluntary  payment"  thereof. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Fhraset,  First  and  Second  Series,  Tolun- 
tary  Payment.] 

2.  Payment  «=>82 (2)— Whether  payment  i«  vol- 
untary  depends  on  facts  of  each  particular 
ease. 

"Whether  payment  of  a  Jndgment  is  volun- 
tary depends  on  the  facta  of  eadi  particular 
case,  as  Indicating  an  intention  on  the  part  of 
the  payor  to  waive  his  legal  rights. 

3.  Appeal  and  error  «:=»IOII(l)— Determina- 
tion of  trial  ooart  aa  eonflfetlng  evideacs  ap- 

held. 

A  determination  of  the  superior  court  on 
matters  of  fact  and  based  on  conflicting  evi- 
dence must  be  upheld  on  appeal. 

4.  Justices  of  tbe  peace  €»(Z2 (5)— Notice  of 
default  must  be  properly  directed. 

A  nottco  of  a  default  judgment,  sent  by 
mail,  but  misdirected  and  never  received,  was 
□ot  such  a  notice  as  is  required  by  Code  Civ. 
Proe.  I  850,  providing  that  a  justice's  conrt 
may  relieve  a  party  from  a  judgment  by  de- 
fault takan  aghast  bim  by  bla  mistake,  etc 
but  tbe  application  for  luch  relief  must  be 
made  within  ten  days  after  notice  of  the  oitry 
of  tbe  Judgment" 


In  Bank. 

Appeal  from  Superior  Court, 
County ;  A.  F.  St  Sure^  Judge. 


Alameda 


>For  othv  easM  am  same  topic  and  KBT-NVlIBBa  In  aU  K«r-Kambar«d  DlgeitB  end  Indessi 


Digitized  by  Google 


266 


lOS  PACIFIC  BBPOBTBB 


(OaL 


Action  by  F.  W.  Bkigelkai  against  tbe 
Justice  Oomt  of  Eden  Township  and  W.  J. 
Gannon,  Justice  of  the  peace.  Fnnn  a  Judg- 
meat  lefnslng  writ  of  proUbltion,  the  plain- 
tiff appeals.  Afflimed  In  the  District  Gonrt 
of  Appeal,  ,  and  bearing  denied  In  Bapreme 
Court. 

See,  also,  189  Pac.  288. 

J.  C.  Thomas,  of  SusauvIIIe,  for  appellant 
Charles  Quayle,  of  Oakland,  for  respond- 
ents. 

BBITTAIN,  J.  ^e  plalntUr  appeals  from 
a  judgment  of  the  superior  court  In  Alameda 
county  refusing  to  prohibit  the  respondents 
from  proceeding  with  an  action  originally 
commenced  In  the  Justice  court 

In  the  Justice  court  suit  Bngelken,  the  ap- 
pellant, sued  Manu^  Fa  Ira  In  claim  and 
delivery  on  an  assigned  claim  from  one  Sand- 
erlock  for  a  nine  year  old  Indian  pony.  The 
valne  of  the  pony  was  alleged  to  be  $100. 
Uanuel  Farla*  not  Faira,  was  served  with 
summons  and  complaint  The  record  shows 
that  Sanderlock  testified  that  he  worked  for 
Farla  and  for  his  work  was  to  receive  the 
pony.  Thereupon  default  Judgment  was  en- 
twed,  not  against  Faira,  but  against  Farla, 
for  Oie  pony,  on  in  lieu  thereof  $100  and  costs 
taxed  at  97,  on  September  26,  1919.  Notice 
of  the  Judgment  was  Immediatdy  mailed  by 
the  Justice  of  the  peace  to  Manuel  Falra  and 
was  thereafter  returned  by  Oie  postofhce  nn- 
delivered.  Executlcm  on  the  Judgment  was 
Issued  October  2d.  On  November  7th  the 
constable  demanded  payment  of  the  Judgm«it 
<m  the  execution  then  In  his  bands  for  levy 
and  Farla  paid  the  $107,  saying  at  the  time 
to  Ehigelkot,  who  accompanied  the  constable 
wldi  his  attorney,  "Thla  is  a  bell  of  a  game 
yon  are  pulling  off  on  ma"  On  tlie  following 
day  Mrs.  Manuel  Farla  called  on  the  Justice 
and  was  Informed  In  regard  to  the  Judgment, 
and  within  ten  days  thereafter  Faria  filed 
aflldavlts  with  the  Justice  setting  forth, 
among  other  things,  that  he  was  nnable  to 
read  the  English  language;  that  when  he 
was  served  wldi  iMe  summons  and  con^lalnt 
1^  the  nmstable  he  eq>lalned  his  ride  of  the 
controversy  to  the  plaintiff,  he  was  assured 
by  Oie  plaintiff  that  be  vras  satisfied  Sander- 
loA  had  no  claim  against  him,  and  that  he 
(Faria)  understood  from  tlie  conversation 
tliat  nothing  further  would  be  done  in  the 
suit;  that  hie  had  heard  nothing  further  in 
regaxd  to  the  matter  until  the  coi^Ue  de- 
manded payment  of  the  Judgment  under 
execution ;  and  that  he  bad  a  valid  defmse 
to  the  plalntlfTs  claim.  Gotint«'  affidavits 
were  filed  by  the  plaintiff  drying  the  state- 
ments contained  In  the  affidavits  of  Faria. 
The  prohibition  proceeding  was  commoiced 
In  Uie  superior  court  to  prevott  the  Justice 
of  the  peace  from  setting  aride  the  default 
Judgment 


Only  two  qneetlons  presented  reqolre  deteiv 
mlnation.  They  are:  First,  whether  or  not 
the  payment  made  Farla  was  Toluntaiy 
and  in  complete  satisfaction  of  t3ie  Judgment; 
and,  secondly,  it  It  was  not,  whether  the 
Justice  court  had  power  to  vacate  the  default 
Judgment  under  the  provisions  of  section  859 
of  the  Code  of  Civil  Procedure. 

[1-3]  A  voluntary  payment  means  one 
made  without  compulsion  and  one  made  on 
an  lll^al  claim  with  knowledge  of  its  illegal- 
ity cx  groundlessness.  Amsden  t.  Danlelson, 
19  B.  I.  638,  35  Ati.  70;  Bedmond  v.  City  of 
N.  125  N.  T.  632,  28  N.  B.  727 ;  Davis  t. 
Kllng,  77  Hun,  698,  28  N.  X.  Bxx0p.  1029. 
When  payment  Is  made  under  qiedes  of  com- 
pulsion it  is  not  voluntary.  Jones  Go. 
Board  of  Education,  80  App.  Dlv.  429,  61 
N.  Y.  Supp.  953.  It  is  the  established  rule  in 
this  state  that  an  enforced  satisfaction  of  a 
Judgment  does  not  constitute  rolnntary  pay- 
ment Patt»son  T.  Keeney,  166  Oal.  466-467, 
132  Pac.  1043.  Ann.  Oas.  1914D,  282.  Wheth- 
er payment  of  a  Judgment  Is  voluntary  or  not 
depends  upon  the  facts  of  eadi  particular 
case  as  Indicating  an  Intention  m  the  part 
of  the  payor  to  waive  bis  legal  rights.  The 
determination  of  the  superior  court  against 
the  contentions  of  the  plaintiff  on  the  con- 
flicting evidence  presented  upon  this  subject 
must  be  upheld. 

[4]  Section  869  of  the  Code  of  ClvU  Proce- 
dure provides  that  a  Justice's  court  may  re- 
lieve a  party  from  a  Judgment  by  default  tak- 
en against  Mm  by  his  mistake,  Inadvertaice, 
surprise,  or  excusable  n^lect  "but  the  appli- 
cation for  such  relief  must  be  made  within  ten 
days  after  notice  of-the  entry  of  the  Judgment 
and  upon  an  affidavit  showing  good  cause 
therefor."  Th^e  Is  no  claim  on  the  part  of 
the  plaintiff  that  any  other  notice  was  given 
Faiia  than  the  notice  mailed  by  the  Justice. 
That  notice  was  not  addressed  to  Faria,  but 
to  Faira.  It  was  not  delivered  through  the 
post  office  to  Farla,  but  was  returned  unde- 
livered to  the  Justice  of  the  peace.  It  is  too 
plain  for  argument  that  a  notice  of  a  default 
Judgment  addressed  to  a  person  other  than 
the  Judgment  debtor  Is  not  such  a  notice  as 
is  required  by  section  859,  Code  of  Civil  Pro- 
cedure, to  start  time  running  within  which  a 
motion  to  vacate  the  Judgment  may  be  made. 
Falra  and  Farla  are  not  Idem  sonans.  The 
first  notice  received  by  Farla  was  on  tiie  date 
the  execution  was  presented  to  him,  and  with- 
in ten  days  of  that  time  he  gave  notice  of 
motion.  It  was  within  time  and  the  Justice 
court  bad  power  to  hear  and  determine  the 
questions  arising  upon  his  showing  of  any  of 
the  grounds  specified  In  the  statute.  The  writ 
of  prohibirton  was  properly  denied. 

It  la  maintained  that  the  appeal  should  be 
dismissed  because  of  the  failure  of  the  trans- 
cript to  show  that  an  appeal  bond  was  filed, 
the  appeal  being  under  tlie  old  metliod.  A 
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dismissal  would  hare  the  iame  tttaet  as  an 
afflrmance  of  tbe  Jndgoient 
The  Jndgmeiit  la  afflmied. 

We  concur:  LANGDON,  P.  X;  NOUBSID.J. 

Opinbm  ot  Supreme  Court  In  Bank  Doiylng 
Hearing. 

PER  CTTRIAM.  The  petition  for  a  hear- 
ing In  tbe  Supreme  Court  after  decUdon 
b7  the  District  Court  of  Appeal  of  the  First 
appellate  district,  division  2,  Is  denied. 

Tbe  statement  In  the  opinion  of  the  Dis- 
trict Court  of  Appeal  that  "Falra  and  Faria 
are  not  Idem  stmann"  is  not  necessary  to  the 
decision,  and,  as  we  are  not  prepared  to  ao- 
c^t  it  as  a  precedent,  we  withhold  approval 
thereof  The  decision  Is  fully  supported  by 
the  facts  that  the  defendant  did  not  In  fact 
leoeire  any  notice  whatever  of  the  rendition 
of  the  Jndgmoit  and  that  the  notice  sent  by 
mall  was  misdirected.  Tbe  conrt  had  dis- 
cretion In  snch  a  case  to  open  tbe  de&nlt 
and  allow  him  to  present  his  d^ense. 

All  concur. 


KENNEDY  V.  INDUSTRIAL  ACCIDENT 
COMMISSION  OF  CALIFORNIA  tt  al. 
(CIV.  3364;  U  A.  67Mw) 

(District  Court  of  Appeal,  Second  District,  Di- 
Tidon  2,  California.  Nov.  26, 1920.  Bebear- 
ing  Denied  Dee.  2^  1820.   Hearing  Denied 
Snpreme  Conrt  Jan.  25, 1021.) 

1.  Master  and  servait  <3=»4lft— Isduttrlal  Com- 
■IttlOD  has  oostloulBf  Jarlsdlotloa  over  oon- 
paasatlON  award. 

The  Industrial  Accident  CommlBdon  has 
continuing  Jurisdiction  on  a  showing  of  good 
cause  to  resdnd,  alter,  or  ameud  any  decision 
w  award  made  by  it  until  246  weeks  from  tbe 
date  of  injnry,  under  Workmen's  Compensation 
Act  i  20,  subd.  "a,"  notwiastanding  section  DC, 
Bubd.  "b,"  and  sections  64.  65,  and  67. 

2.  Courts  «S930  Jsrlsdlotftu  eesUanes  until 
•flul  JsdflneuL 

It  is  elementid  that,  where  a  tribunal  has 
jurisdiction  over  parties  and  subject-matter, 
the  jurisdiction  continues  until  fhud  judgment 
shall  have  been  altered. 

8.  Master  and  servaet  ig^MIS— Cestlnulag  Ju- 
risdlvHoB  ef  ladustrlal  Cosimltsioa  uot  lim- 
ited by  statute  eoaferriiig  power,  "laoludlnfl" 
right  to  Inereasa  or  rilmlulsh  award. 
The  brood  grant  of  continuing  jurisdiction 
in  the  InduBtEial  Accident  Comndsrion  to  re> 
sdnd.  amend,  or  alter  any  dedsion  for  a  pe- 
riod of  245  weeks  after  the  Injury  as  conferred 
by  the  genersl  terms  of  Workmen's  Compen- 
sation Act,  I  20,  subd.  "d,"  Is  not  to  be  limited 
by  the  more  particular  reference  in  that  sec- 
tion to  tbe  Commission's  right  "to  review, 
grant,  regraut,  dimioirit,  decrease,  or  termi- 
nate" any  award  upon  tbe  ground  that  the  "dls- 
idiiUty  of  tlie  person  in  whose  favor  snch 


award  was  made  hu  Atiitt  recurred.  Increased, 
diminished  or  terminated";  the  word  Includ- 
ing" in  audi  section  not  being  a  word  of  Umi- 
tatiou,  but  rather  a  word  of  enlargement,  and 
in  ordinary  signification  Implying  that  some- 
thing else  has  been  given  beyond  the  general 
language  that  precedes  it. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrsses,  First  and  Second  Series,  In- 
dude.]  * 

On  Hearing  In  Supreme  Court. 

4.  Master  asd  servant  «=94 1 6— Industrial  Com- 
nltslon  has  Jsrlsdlotlon  to  amend  award  nft- 
sr  expiration  of  time  for  rshoaring. 

In  a  proceeding  nnder  tbe  Workmen's  Com- 
pensation Act,  where  the  CommiBSion,  on  find- 
ing of  injury  in  the  course  of  and  arising  out 
of  employment,  made  an  award  against  tbe  in- 
surance carrier,  which  claimed  that  its  policy 
did  not  cover  the  injury,  but  i^ade  no  order  re- 
lieving tbe  employer  and  I^t  the  case  undecided 
as  to  him,  and  the  award  against  the  insurance 
carrier  was  annollid  by  a  court  of  competent 
jniiadiction,  the  Commission  had  jurisdictioa 
to  amend  the  award  and  Insert  the  name  of  tbe 
employer  In  place  of  that  of  the  insurance  ear* 
rler,  after  the  expiration  of  tbe  time  within 
which  application  could  have  been  made  for  a 
rehearing  under  section  66,  subd.  "b,"  snd  sec- 
tions 64,  66,  and  67,  and  that  without  invoking 
the  "continuing  jurisdiction"  expressly  granted 
by  section  20,  subd.  "d,"  since  it  had  jurisdic- 
tion over  the  parties  and  subject-matter  until 
final  judgment  was  entered. 

In  Banlc. 

Proceeding  by  J.  L.  MUIard  and  Mrs.  Julia 
EL  Millard  under  the  Workmen's  Compensa- 
tion Act  to  obtain  compensation  for  the  death 
of  a  son,  Byron  J.  Millard,  opposed  by  P.  R. 
Kennedy,  tbe  employer,  and  the  Western  In- 
dwnnity  Company,  insurance  carrier.  From 
an  award  of  compensation  against  tbe  em- 
ployer, he  brings  certiorari.  Award  afl3rmed 
In  the  XMstrict  Court  of  Appeal,  and  hearing 
denied  In  Snpreme  Court 

SwanwlA  &  Donnelly,  of  Los  Angeles,  for 

petitioner. 

A.  E).  Granpner,  of  San  Francisco  (Warren 
H.  Pillabury,  of  San  Frandnoo^  of  connsd), 
for  respondents. 

FINLAYSON,  P.  J.  TUs  Is  ft  petition  by 
P.  B.  KetmeOj  tor  the  review  of  nn  amended 
award  made  against  him  by  tlie  Industrial 
Accident  Oommlaalon,  Petitioner  was  the  em- 
ployer of  Byron  J.  Millard,  deceased,  who 
was  killed  on  Octobw  9,  1918,  while  tn  peti- 
tioner's employ.  The  Oommissloa  awarded 
a  death  benefit  to  tbe  arollcants  Uinefor,  ttio 
parents  ot  young  MlUard.  ^Hw  tola  qnestlen 
presmted  Is  this:  Tbe  applicants  for  tbo 
death  ben^t  having  &lled  to  apply  to  the 
Coomiissicn,  within  Qie  Ume  prodded  by  the 
statute^  tar  a  rehearing,  did  ttte  Commlasion, 
nevwttaeless,  have  the  power  to  amend  tbo 
award  after  the  expiration  of  the  time  within 
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wUcb  appUeatlon  oonld  have  been  made  to  It 
for  a  T^earinfft 

The  facta  necooaary  to  an  nnderatandlng 
the  aoesticm  are  ttaeae:  The  Western  Indem- 
nity Oonqiany,  an  Isaurance  carrier,  agreed 
to  reqHmd  to  any  damage  that  might  occur 
on  account  of  Injuries  or  death  suffered 
by  any  employee  ot  Kamedy  in  and  during 
the  course  of  and  arising  out  of  the-  ofpen' 
tUm  of  the  trade,  buidness,  or  work  described 
in  Its  policy  of  indemnity  insurance.  The 
injury  that  caused  the  death  of  young  Millard 
was  sustained  In  the  coarse  of  and  arose  out 
ot  his  employmoit  by  Kennedy,  but  did  not 
occur  In  the  course  of,  nor  did  It  arise  out 
ot,  the  operation  of  the  parUcular  trade,  busi- 
ness, or  work  described  in  the  Insurance  poll- 
er. See  Western  Indemnity  Oo.  v.  Industrial 
Accident  Gommlsdon,  186  Paa  306.  for  a 
more  detailed  statement  of  the  terms  of  the 
policy  and  of  the  facts  rejecting  the  cause 
ot  the  injury. 

Both  Kennedy  and  the  Insurance  carrier 
veto  made  parties  to  the  proceeding  before 
the  Industrial  Accident  Gommlsdon.  The 
principal  controversy  Uiere  was  whether  ihe 
indemnity  policy  covered  this  particular  in- 
Jury  or  not  The  Oommlsdon,  ime  oommifi- 
sitmer  dissenting,  determined  that  the  injury 
that  caused  young  Millard's  death  was  cov- 
ered by  the  insurance  policy,  and  accordingly, 
on  May  14,  1910,  made  an  award  against  the 
insurance  carrier,  the  Western  Indemnity 
Company,  awarding  to  the  parents  ot  young 
Millard  a  death  benefit  recoverable  from  the 
carrier.  The  Commission  did  not  make  any 
order  relieving  Kennedy  from  liability  on  the 
ground  that  It  ai^ared  from  the  proof  that 
the  insurance  carrier.  Joined  as  a  party  to  the 
proceeding,  was  liable  for  all  of  the  death 
benefit,  as  It  was  authorized  to  do  by  subdivi- 
sion 2  of  subdivision  "e"  of  section  30  of  the 
Workmen's  CompensatlM  Act  Stats.  1917, 
p.  860.  Instead,  the  Commisdon,  apparently 
out  of  an  excess  of  caution,  probably  antici- 
pating that  the  award  against  the  carrier 
ml«ht  be  annulled  on  a  review  Oiereof  on 
certiorari,  left  the  case  undecided  as  fo  Ken- 
nedy, making  no  award  against  him  and  no 
final  decision  discharging  him  from  liability, 
^is  course  doubtless  was  adopted  by  the 
Commission  to  the  end  that,  if  the  award 
against  the  insurance  carrier  should  be  an- 
nulled by  a  court  of  competent  Jurisdiction, 
it  still  would  be  possible  to  enter  an  award 
against  Kennedy,  as  the  employer. 

Thereafter  tlie  Insurance  carrier,  having 
applied  In  vain  for  a  rehearing  by  the  Cora- 
mission,  applied  to  the  District  Court  of  Ap- 
peal for  a  writ  of  review.  The  writ  was 
granted,  and  the  court,  by  decLsion  rendered 
October  8,  1919 — Western  Indemnity  Co.  v. 
Industrial  Accident  Commission,  supra — an- 
nulled the  award  against  the  Insurance  (!ar- 
rier  on  the  groimd  that  the  policy  did  not 
coyer  the  injury  that  resulted  in  the  death  of 
young  BflUard. 


In  due  time  the  conrt^s  nanlttltiir  waa  sent 
down  to  the  Commlsalfm,  and  on  Mardi  11, 
1920,  tiie  Commission  caused  to  be  serred  oa 
Kennedy,  the  petitioner  here,  a  notice  of  its 
Int«itl<m  to  amend  its  award  of  May  14,  ISIA, 
by  substituting  Kennedy  In  the  place  and 
stead  of  the  Western  Indemnity  C«npany  as 
title  party  liable  under  the  award.  On  April  7, 
1^,  thB  CommlaBl<»i,  over  B:ennedy*s  objec- 
tion, amended  the  original  award— the  award 
of  May  14.  1919,  against  the  Western  Indem- 
nity Company — by  making  an  award  against 
Kennedy  for  the  amount  of  the  deatti  b^e- 
flt  that  it  previously  had  adjudged  to  be  due 
to  the  applicants  on  account  of  ttielr  8cm*a 
death.  In  due  time  petitioner  applied  to  ttie 
Commissicm  for  a  rehearing.  A  rehearing 
waa  dolled.  Kennedy  therev^n  petitioned 
this  court  for  a  writ  of  review  to  annul  flie 
amoided  award  so  made  a^dnst  him.  Be 
Is  seeking  for  an  annulment  of  the  award 
against  him  upon  the  ground  that  the  Oom- 
missloi  had  not  the  power  Oius  to  am«id  Its 
award  after  the  expiration  of  the  time  pro- 
vided 1^  the  statute  within  which  f3ie  appli- 
cants fbr  the  death  braiefit  eonld  have  peti- 
tioned the  Commission  for  a  rehearing  on  the 
original  award  of  May  14,  1919. 

Sections  94  and  65  of  the  Woiftmen*s  0>m- 
pensatlott  Act  relate  to  the  matter  of  rehear- 
ings  tiefore  the  Commlsslfm.  Section  64  tHro- 
vldes  that  persons  aggrieved  by  any  award  of 
the  Commission  may  apply  to  the  Commlsstim 
for  a  r^earlng  In  respect  to  matters  ctetw- 
mlned  by  It  of  whic^  they  ctmiplain.  That 
section  likewise  prescribes  the  procedure  for 
making  and  serving  the  application  for  re- 
hearing and  for  the  determination  thereof  by 
the  Commission.  Section  65  states  the 
grounds  upon  which  applications  for  rehear- 
ing may  be  made,  and  provides  that  applica- 
tion for  such  rehearing  by  tue  Commission 
must  be  made  by  the  a^xieved  party  "at  any 
time  vrlthln  twenty  days 'after  the  service  of 
any  final  order  or  decision  of  the  commission 
awarding  or  denying  compensation,  or  aris- 
ing out  of  or  Incidental  thereta" 

By  section  67  It  is  provided  that  "within 
thirty  days  after  the  application  for  a  rehear- 
ing [by  the  Commission]  Is  denied,  or,  if  the 
application  Is  granted,  within  thirty  days 
after  the  rendition  of  the  decision  on  the  re- 
hearing, any  party  aflfected  thereby"  may  ap- 
ply to  the  Supreme  Court  or  to  a  district 
Court  of  Appeal  for  a  writ  of  review  to  de- 
termine the  lawfulness  of  the  award  or  final 
decision  of  the  Commission. 

By  subdivision  "b"  of  section  55  it  is  pro- 
vided that  all  findings,  decisions,  and  awards 
of  the  Commission  shall  be  conclusively  pre- 
sumed to  be  lawful  until  and  unless  they  are 
modified  or  set  aside  by  the  Commission,  or 
upon  a  review  by  the  courts  as  in  the  act 
specified,  "within  the  time  and  in  the  manner 
herein  specified." 

As  applied  to  a  rehearing  by  the  Commts> 
slon  an  the  apiAicatioB  (tf  an  aggiieTed  party. 
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the  forcing  provlsloiia  are  Busceptlble  of 
but  one  conatmctioiL  From  the  language  of 
section  65  and  subdivision  **b"  of  section  55 
It  clearly  aiqpears  that  a  party  aggrieved  by 
the  award  or  final  decision  of  the  Oommia- 
slon,  notwithstanding  he  may  have  good 
cause  for  a  rehearing  by  that  body,  cannot, 
as  strict  matter  of  right,  demand  snch  rehear- 
ing unless,  within  20  days  after  service  of 
the  decision  awarding  or  denying  compensa- 
tion, he  file  with  the  Commlssicm  his  applica- 
tion for  a  rehearing.  Hiese  provisions  of  the 
act  aH>ly  to  rehearings  that  are  initiated  by 
ft  party  to  the  proceeding.  Under  these  pro- 
visions the  light  of  a  party  thus  to  initiate 
proceedings  for  a  rehearing  is  conditioned  by 
his  obligation  to  do  so  within  20  days  after 
Berrice  of  the  Commission's  final  decision  or 
award. 

[1]  But  there  are  other  provisions  of  the 
act  under  which,  good  cause  appearing  there- 
for, the  Commission  itself,  on  its  own  initia- 
tive, or  on  Its  attention  being  called  to  facts 
showing  good  cause,  and  at  any  time  within 
245  weeks  from  the  date  of  the  injury,  may 
rescind,  alter,  or  amend  any  decision  or 
award  made  by  it  The  Commission  Is  ex- 
pressly given  "continuing  jurisdiction,"  dur- 
ing that  period  of  time,  to  rescind,  alter,  or 
amend  any  order,  decision,  or  award  that  It 
may  have  made  under  sections  6  to  31,  In- 
clusive, if  there  be  good  cause  shown  for  such 
rescission,  alteration,  or  amendment. 

Subdivision  "d"  of  section  20  of  the  act  In 
force  at  the  time  of  the  Injury  that  caused 
young  Millard's  death— the  present  Work- 
men's Compensation  Act  (Stats.  1917,  p.  850) 
—reads: 

"The  Commisrion  shall  have  continuing  juris- 
diction over  all  its  orders,  decisions  and  awards 
made  and  entered  under  the  provisions  of  sec- 
tions six  to  thirty-one,  inclusive,  of  this  act  and 
may  at  any  time,  upon  notice,  and  after  oppoiv 
tonity  to  be  beard  la  given  to  the  parties  in  In- 
terest, rescind,  alter  or  amend  any  such  order, 
decision  or  award  made  by  it  upon  good  cause 
appearing  therefor,  snch  power  including  the 
right  to  review,  grant  or  regrant,  diminirfi,^  In- 
crease or  terminate,  witiiin  the  limits  prescribed 
by  this  act,  any  compensation  awarded,  upon 
the  grounds  that  the  disability  of  the  person  in 
whose  favor  such  award  was  made  has  either 
recurred,  increased,  diminished  or  terminated; 
ivovided,  that  no  award  of  compensation  shall 
be  rescinded,  altered  or  amended  after  two 
hnndrcd  for^-five  weeks  from  the  date  of  the 
Injury." 

(The  word  "including"  has  been  Italicized 
by  us  to  call  attention  to  the  fact  that  the 
power  conferred  upon  the  (Tommisslou  by  the 
clause  in  which  that  word  occurs  is  included 
witiiln,  and  therefore  is  but  a  part  of,  the 
broader  power  conferred  by  the  preceding 
words  of  the  section  as  quoted  by  us.) 

Under  the  above-quoted  subdivision  "d"  of 
section  20  of  the  act  of  1917,  "continuing  Ju- 
risdiction," tor  the  full  period  of  245.  weeks 
after  the  Injarj'r  1»  spedflcaUy  conferred  up- 


on the  Ck)mmlaslon  "over  all  its  orders,  de- 
cisions and  awards."  By  virtue  of  such  "coih 
tlnulng  jurisdiction"  the  Commission,  after 
notice  to  and  an  opportnnity  to  be  heard  by 
the  party  in  Interest,  Is  ^>eclflcally  empower- 
ed to  "rescind,  alter  or  amend  any  such  or- 
der, decision  or  award  made  by  It,  upon  good 
cause  appearing  therefor."  This  is  a  broad 
and  general  grant  of  "continuing  Jurisdic- 
tion." The  act  does  not  profess  to  say  what 
shall  be  deemed  to  constitute  "good  cause" 
for  the  rescission,  alteration,  or  amendment 
of  any  order,  decision,  or  award.  It  does, 
however,  declare,  by  positive  legislative  flat 
that  the  act  "shall  be  liberally  construed 
•  •  •  with  the  purpose  of  extending  the 
benefits  of  the  act  for  the  protection  of  per- 
sons injured  in  the  course  of  their  empk^- 
meut."    Section  09. 

[2]  Without  attempting  to  define  the  "good 
cause,"  the  existence  of  which  is  a  prerequi- 
site to  the  exercise  by  the  Commission  of  Its 
continuing  Jurisdiction  to  rescind,  alter,  or 
amend  Its  orders,  decisions,  or  awards — that 
bad  l>est  be  left  to  the  gradual  process  of 
exclusion  and  inclusion  as  cases  arise  that 
Involve  an  exercise  of  the  power — we  have  no 
doubt  that  the  facta  to  the  instant  case  con- 
stituted "good  cause"  within  the  meaning  of 
the  statute.  The  findings  of  the  Commission 
show  that  the  applicants,  the  parents  of  young 
Millard,  were  entitled  to  payment  of  a  death 
benefit  and  in  the  amount  fixed  by  the 
Commission's  findings.  The  findings,  as 
they  existed  prior  to  the  decision  of  the 
District  Court  of  Appeal  In  Western  In- 
demnity Co.  V.  Industrial  Acc.  Comm.,  su- 
pra, further  show  that  Kennedy,  the  em- 
ployer, is  liable  for  that  death  benefit  save 
only  as  such  liability  may  be '  affected  by 
the  further  finding  that  the  Western  In- 
demnity Company  was  the  insurance  carri- 
er at  the  time  of  the  injury  and  as  such 
liable  for  the  full  compensation.  The  Dis- 
trict Court  of  Appeal  specifically  adjudged 
that  "the  findings  and  award"  against  the 
Western  Indemnity  Company  be  annulled. 
By  the  court's  annulment  of  the 'finding  that 
the  Western  Indemnity  Company  was  the  in- 
surance carrier  and  as  such  liable  for  the 
death  benefit,  the  remaining  findings,  left  un- 
affected by  the  court's  decision,  show  on  their 
face  tliat  Kennedy,  and  Kennedy  alone.  Is 
liable.  In  other  words,  since  the  time  when 
the  decision  of  the  District  Court  of  Appeal 
became  final,  Kennedy's  liability  for  the  death 
benefit  follows  as  a  legal  conclusion  from  the 
findings  made  and  filed  by  the  Commission. 
And  yet,  notwithstanding  this  fact,  no  de- 
cision was  ever  made  by  the  Commission 
awarding  or  denying  payment  of  compensa- 
tion by  Kennedy  prior  to  the  time  when  it 
amended  Its  award  on  April  7,  1920,  by  sub- 
stituting Kennedy  for  the  Western  Indemnity 
Company.  Until  then  the  proceeding,  fis  to 
Kennedy,  was  left  open  and  undetermined. 
Under  this  condition  of  the  record,  we  enter- 
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tain  no  doubt  ttiat,  In  tbe  eierclBe  of  Its  "con- 
tinuing  jarisdlctlOD,"  expressly  granted  to  it 
bj  subdivision  "d"  of  section  20  of  the  act, 
to  rescind,  alter,  or  amend  any  order,  deci- 
sion, or  award  made  bj  It  under  the  provi- 
sions of  sections  6  to  SI,  IncluslTe,  the  Com- 
mission had  the  power  to  amend  Its  award 
by  substituting  Kennedy  for  the  Western  In- 
demni^  Company  as  the  i>erson  by  whom  the 
deaOi  benc^t  shall  be  paid  and  against  whom 
the  award  should  be  made.  Indeed,  we  doubt 
if;  under  these  circumstances,  It  Is  necessary 
Co  Invoke  tbe  "contlnalttg  Jurisdiction"  ex- 
pressly granted  to  the  Commission  by  the 
Workmen's  Compensation  Act  Never  having 
entered,  judgment  for  or  against  Kennedy 
pr^  to  tlie  entry  of  the  amraided  award  of 
April  7, 1920,  the  Commission,  aside  from  the 
"cootinulDg  Jurisdiction"  vested  In  it  by  sub- 
division "d"  of  section  20,  always  had  Jurls- 
dlction  to  enter  a  Judgment  or  decision  for 
or  against  him,  and  therefore  had  Jarlsdictlon 
to  make  its  award  of  Aivll  7, 1^,  awarding 
young  Millard's  parwts  a  death  benefit  pay- 
able by  Kennedy.  It  Is  dementary  that, 
where  a  tribunal  has  Jurisdiction  over  pai^ 
ties  and  subject-matter,  the  Jurisdlcti<m  con- 
tinues until  final  Judgment  shall  have  been 
entered. 

Counsel  for  petitioner  place  their  main 
r^ance  upon  the  decision  ai  our  Supreme 
Court  in  Georgia  Casualty  Co.  y.  Industrial 
Acc.  Ccm.,  ITT  Cal.  289.^  miere  It  was  held 
that  the  "omtinuing  Juri8dlctl(m"  given  to 
the  Industrial  Accident  Commission  by  tbe 
WoriEmen's  Compoisation  Act  of  1913  (sub- 
division 4,  S  25.  and  subdivision  "b,"  |  82) 
is  given  for  the  sole  punrase  of  making  such 
resdsslons,  alterations,  or  amaidmenta  of  the 
original  dedsion  or  award  as  may  be  re- 
quired by  the  occurrence  of  ahy  new  foct  or 
facts  whereby  the  disability  of  the  person  in 
whose  favor  the  aw:ard  originally  was  made 
has  been  increased,  diminlshedt  or  terminat- 
ed. Counsel  for  fwtltloner,  gratuitously  as- 
suming that  the  act  of  1917  Is  susceptible  of 
the  same  cpnstructlon  that  the  court  in  the 
Georgia  Casualty  Company  Case  put  xsptai  the 
act  of  1013,  argue  against  the  Commission's 
Jurisdiction  to  enter  the  amended  award  of 
April  7,  1020,  upon  the  ground  that  tbe  de<4- 
slon  of  the  District  Court  of  Appeal,  where- 
by the  findings  and  award  against  tbe  Insur- 
ance carrier  were  annulled,  was  not  a  new 
fftct,  occurring  after  tbe  original  award, 
whereby  disability  was  either  increased,  di- 
minished, or  terminated. 

Tbe  vice  of  counsel's  argument  lies  fai  the 
assumption  diat  the  ''continuing  Jurisdiction" 
conferred  upon  the  Commission  by  the  act  of 
1917  Is  no  greater  or  other  than  that  which 
had  been  conferred  upon  it  by  the  act  of 
1918.  Under  the  act  of  1S18  "conOnuhig  Ju- 
risdiction" was  given  to  Uie  Commission  in 
general  terms  by  subdivision  "d"  of  section 
2S  (Stats.  laiS,  p.  293.)  That  subdivision 
read: 

>170  P.  eiK, 


"Tbe  Commisaion  shall  have  eontinning  jari»- 
diction  over  all  its  orders,  decisions  and  awards 
made  and  entered  nnder  the  provistona  of  sec- 
tions twelve  to  thirty-five,  indualve,  •  ♦  • 
and  may  at  any  time,  upon  notice,  and  after 
opportnnity  to  be  heard  is  given  to  tiie  parties 
In  interest,  rescind,  alter  or  amend  any  neh 
order,  decision  or  award  made  by  it  npon  good 
cause  appearing  therefor;  provided,  that  no 
award  of  compensation  shall  be  reBdnded.  al- 
tered or  amended  after  two  hundred  forty-Ave 
weeks  from  tfae  date  of  tbe  accident" 

It  was  held  In  the  Cteorgla  Casualty  Com- 
pany Case  that  the  broad  grant  of  continuing 
Jurisdiction  thus  conferred  fn  general  terms 
by  subdivision  "d"  of  section  25  of  the  act 
of  1913  was,  In  effect,  limited  by  the  lan- 
guage of  subdivision  "b"  of  section  82  (Stata. 
1913,  p.  317).  That  subdivision  read: 

"Notbing  contained  In  thia  section  sfaaU,  how- 
ever, be  construed  to  limit  the  right  of  the 
Commission,  at  any  time  within  two  hundred 
forty-five  weeks  from  the  date  of  its  award,  and 
from  time  to  time,  after  due  notice  and  upon 
the  application  of  any  party  Interested,  to  re- 
view, diminish  or  increase,  within  the  Umits 
provided  by  this  act,  any  compensation  award- 
ed upon  tbe  grounds  that  the  disability  of  tbe 
person  in  whose  favor  such  award  was  made 
baa  either  increased  or  diminished  or  tenni- 
nated." 

In  construing  the  several  provisions  of  the 
act  of  1913,  and  mdeavoring  to  harmonize 
them,  the  Supreme  Court  held  that  these  two 
sections — sections  25  and  82,  disconnected  In 
their  respective  positions  In  the  act,  but  con- 
nected In  their  mutual  reference  to  the  pow- 
ers of  the  Commission  over  its  orders,  deci- 
sions, and  awards — should  be  read  together, 
and  should  be  so  construed  as  to  present  one 
harmonious  system  for  the  re-examlnatlon 
by  the  Commission  of  the  matters  decided 
by  It.  The  court  said: 

"When  these  several  sections  are  so  read  and 
construed  together,  it  seems  quite  obvious  that 
the  provisions  of  subdivierion  'b'  of  section  82, 
whl<di  permit  the  Commission  within  the  period 
of  240  weeks  after  tta  'award  to  rescind,  dimin- 
ish, or  increase  the  same  'upon  grounds  that 
the  disability  of  the  person  in  whose  favor  audi 
award  was  made  has  either  increased  or  di- 
minifihed  or  terminated,'  contemplate  a  change 
in  conditions  arising  after  the  making  of  the 
original  award,  and  by  ichich  the  ditdb^ty  of 
the  person  in  toho$e  favor  $uch  award  uxu  made 
hat  been  either  inoreated,  diminithed  or  termt- 
nated,  and  that  under  this  subdivision  of  sec- 
tion 82  of  the  act  the  power  of  the  Commiaslon 
thus  extoided  over  the  period  of  245  weeks  aft- 
er the  date  of  Its  original  award  Is  limited  in 
Its  exercise  to  the  consideration  of  sach  facta 
only  as  have  arisen  since  the  making  of  such 
award,  and  that  it  is  only  upon  the  proof  ai 
such  facts  that  the  Commission  has  Jurisdiction 
to  review,  diminish  or  increase  such  award.** 
(Italics  ours.) 

It  la  obvious  that  tbe  eourlffl  nferenoe  t» 
new  facts  that  "have  arisen  since  the  making 
of  such  award"  means  such  new  facts  ai  af- 
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feet  the  dlsabSlltr  of  the  pers<Mi  In  whrae 
favor  the  award  waa  originally  mad^  by  In- 
creasing, dlmlnUblng;  or  terminating  Boch 
disability. 

£3]  No  such  narrow  constmctlon  can  be 
pat  upon  the  language  of  subdivision  "d"  of 
section  20  of  the  present  act,  whereby  "con- 
tlnulng  Jurisdiction"  Is  conferred  upon  the 
Commission.  The  sections  of  the  act  of  1913 
that  related  to  the  Commission's  continuing 
jurisdiction — section  25,  subd.  *'d,"  and  sec- 
tion 82,  subd.  "b" — could  be  harmonized  oalj 
by  construing  the  general  terms  of  secticm 
25  as  limited  by  the  more  restrictive  language 
ol  section  82.  But  the  broad  grant  of  con- 
tinuing jurisdiction  as  conferred  by  the  gen- 
eal  terms  of  subdivision  "d"  of  section  20  of 
the  present  act  is  not  to  be  thus  limited  by 
the  more  particular  reference  In  that  section 
to  the  Commission's  right  "to  review,  grant 
or  regrant,  diminish,  Increase  or  terminate" 
any  award  upon  the  ground  **that  the  dis- 
ability of  the  person  in  whose  favor  such 
award  was  made  has  either  recurred,  Increas- 
ed, diminished  or  terminated."  True,  sub- 
division "d"  of  section  20  of  the  present  act 
Is,  to  a  large  extent,  a  re-embodimentv  muta- 
tis mutandis,  of  subdivision  "d"  of  section 
25  and  subdivision  "b"  of  section  82  of  the  act 
of  1913;  the  provisions  of  these  two  sections 
of  the  act  of  1913  being  embodied,  vtlth  few, 
but  Important,  clianges  in  subdivision  "d"  of 
sectlcm  20  of  the  act  of  1917.  But,  though 
subdivision  "d"  of  section  20  of  the  act  of 
1917  is  largely  a  re-embodlment  of  subdivi- 
Blon  "d"  of  section  25  and  subdivision  "b"  of 
section  82  of  the  act  of  1913,  stIU  subdivl- 
slon  "d"  of  section  20  of  the  present  act  is 
▼asOy  different  from  a  mere  re-enactment  of 
the  corre^nding  provisions  of  the  act  of 
1013.  The  present  act.  In  subdivision  "d"  of 
section  20,  declares,  in  general  terms,  that  at 
any  time  within  245  weeks  from  the  date  of 
Qie  injury  the  Commls^on  "shall  have  con- 
tlnulng  jurisdiction  over  its  orders,  decisions 
and  awards  *  •  *  and  may  at  any  time, 
4ipoD  notice,  and  after  oi^rtunlty  to  be  heard 
Is  given  to  the  parties  in  Interest,  rescind, 
alter  or  amend  any  such  <adBr,  decision,  or 
award  made  by  It  upon  good  cause  appearing 
therefor."  This  general  grant.  In  Itself  un- 
limited save  as  to  the  time  vlttiin  whlcli  the 
power  may  be  exercised.  Is  f(^owed  \v  a 
more  particular  prorlston,  namely,  a  particu- 
lar referuice  to  the  power  of  the  Commlsedon 
to  review,  grant  or  regrant,  diminish,  In- 
•crease,  or  terminate  any  award  "upon  the 
grounds  that  the  disability  of  the  person  In 
whose  favor  such  award  was  made  has  either 
recurred,  increased,  diminished  or  termi- 
nated." But  the  language  of  this  more  specif- 
ic or  particular  reference  to  the  exercise  of 
the  Commission's  "continuing  jurisdiction," 
so  far  from  limiting  the  preceding  general 
grant  of  power,  implies  the  very  oi^>oslte. 
tnie  use  of  the  word  "including"  in  the 
phrase  "sudi  power  including  (he  rl£ht  to 


review,"  etc.,  indicates  that  the  power 
that  the  Commission  may  exercise  under 
its  grant  of  continuing  jurisdiction  is  more 
than  the  mere  power  to  "review,  grant  or  re- 
grant, diminish,  Increase  or  terminate"  an 
award  on  the  ground  that  the  disability  has 
"recurred,  increased,  dimlnL^ed  or  termi- 
nated." "Including"  is  not  a  word  of  limita- 
tion. Rather  It  is  a  word  of  oilargement,  and 
In  ordinary  signification  implies  that  some- 
thing else  has  been  given  beyond  the  general 
language  that  precedes  it.  Fraser  v.  Bentei, 
161  Oal.  3M;i  In  re  Qoetz,  16  N.  T.  Supp.  7eO.« 
As  here  employed,  the  word  "including"  is 
used  to  express  the  Idea  that  the  specific 
power  to  review,  grant  or  regrant,  diminish, 
Increase,  or  terminate  an  award  upon  the 
ground  that  the  disability  has  recurred.  In- 
creased, diminished,  or  terminated — a  partic- 
ular power  spedflcaUy  referred  to  in  the  sec- 
tion.of  the  present  act— Is  but  a  part  of  the 
larger  and  more  comprehensive  power  confer- 
red by  the  naore  general  language  of  the  im- 
mediately preceding  tdause  ot  the  section. 
One  of  the  definitions  <a  "indude,"  as  gi^ea 
by  Webster,  Is: 

"To  comprdMnd  or  comprise,  as  a  genu,  the 
Bpecifls,  the  whole  a  part,  an  argument  or  rea- 
son ihs  inference;  to  omtain;  to  •mbrace." 

For  th^  reasons  we  conclude  that  the  par- 
ticular power  conferred  by  that  clause  of  sub- 
division "d"  of  section  20  whidi  b^lns  with 
the  words  "such  power  incMing  the  right  to 
review"  Is  but  a  part  of,  and  not  a  llmitatton 
upon,  the  larger  and  more  general  power 
granted  by  the  clause  which  confers  upon  the 
Commission  "continuing  jurisdiction"  or  pow- 
er to  rescind,  alter  or  amend  any  *  *  * 
order,  decision  or  award  made  by  It  upon 
good  cause  appearing  therefor." 

As  we  have  seea,  the  general  grant  of  pow- 
er conferred  upon  the  Commission  by  the 
more  general  language  of  subdivision  "d"  of 
section  20  of  the  presoit  act  Is  broad  enough 
to  hudnde  the  amendmoit  of  the  award  that 
ms  made  by  tb»  Industrial  Accident  C<Hn- 
mlssion  In  the  present  instance.  We  cm- 
dude,  therefore,  that  the  award  against  peti- 
tioner should      and  it  is,  affirmed. 

We  coneor:  TBOHAS.  J.;  WEILLDS,  J. 

Opinion  of  Supreme  Court  in  Bank 
Denying  Hearing. 

PER  CURIAM.  [4]  The  application  for  a 
hearing  In  this  court  after  dedsltm  by  the 
District  Court  of  Appeal  of  the  Second  Ap- 
pellate  District,  Division  2,  Is  denied. 

In  denying  the  application  we  desire  to  say 
that  we  are  not  to  be  understood  as  approv- 
ing all  that  Is  said  in  the  opinion  as  to  the 
proper  construction  H  of  subdivision  "d"  of 
section  20  of  the  Workmen's  Compoisatlou 
Act  (Stats.  1917,  p.  SCO)  with  relation  to  the 
powers  of  the  Industrial  Accident  OommlsaAOB 

>1U  Pac.  6»,  Ann.  Oaa.  U18B,  1062. 

■  71  App.  tHv.  272, 
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In  view  of  tlie  "contlnnlng  Jorisfflctlon  over 
all  Its  orders,  decisions  and  awards"  thereby 
given.  Some  of  the  language  in  the  opinion 
with  relation  to  the  power  of  the  CommlBSlon 
over  its  awards  tinder  this  proTislon  la  rather 
brosd,  and  we  prefer  to  reserve  any  intima- 
tion of  our  opinion  as  to  Its  correctness, 
deeming  It  In  do  way  essential  to  the  Judg- 
ment of  the  District  Court  of  Appeal.  The 
contusion  of  the  District  Court  of  Appeal 
finds  full  sQpport  In  the  facts  of  this  case  as 
stated  in  the  opinion,  without  any  necessity 
of  invoking  this  "continuing  jurisdiction*' 
proTlBion,  as  Is  ItiUy  Bbown  and  stated  In  the 
qplnion. 
All  cmcor. 


8NEARLY  at  at.  v.  HIESTAND  at  at. 

(Civ.  3648.) 

(District  Conrt  of  Appeal,  First  DiBtrict,  Dl- 
Tirion  1.  California.  Dee.  14, 1920.  &ariDg 
Denied  by  Sopreme  Oonrt  Teb.  10, 1921.) 

1.  Qoletlig  title  «=5>47(2)  —  liconslstenoy  of 
Hading  a*  to  possesslos  held  not  fatal. 

In  action  to  quiet  title,  inconslsteocy  of  find- 
ings as  to  possession  of  the  land  heUt  not  fatal; 
plalntur  not  being  required  to  have  possession. 

2.  Qulfltlsa  title  ^t2(l)-4>lalntlff  not  reqslr- 
•d  te  be  Is  possetsloa. 

It  is  not  necessary.  In  order  to  maintain 
an  action  to  quiet  title,  that  an  owner  should 
be  in  possession. 

S.  Appeal  and  error  «»>907(3)~Oa  appeal  on 
Jadgnent  roll,  Ifloosslstasiqr  betwass  tadlngs 
as  to  sNlBHite  taot  ud  probative  facte  bold 
set  fatal. 

In  vendor's  action  against  purdiaser  In  de- 
fault to  quiet  title,  iucODsisteiicy  between  find- 
ings that  vendors  were  the  owners  of  the  prop- 
erty involved,  and  the  purchasers  had  no  in- 
terest therein,  and  findings  as  to  probative 
facts,  showing  that  vendors  w&ived  default, 
iield,  on  appeal  by  purchasers  on  the  judgment 
roll,  not  fatal  to  jadgment  for  vendors,  in  ab- 
sence of  showing  that  loch  piobatave  facts 
wen  the  only  facts  proven  at  tJis  trial,  since 
on  appeal  on  judgment  roll  alone  findings 
must  be  construed  to  support  judgment. 

4.  Trial  «=3>398— Finding  of  ultimats  fact  not 
to  be  overcome  by  a  finding  of  probative  facts. 
The  finding  of  an  ultimate  fact  cannot  be 
overcome  by  a  finding  of  probative  facts,  un- 
less It  clearly  appears  that  the  finding  of  the 
idtlmats  fact  la  entirely  based  on  probative 
facts  which  are  destructive  of  the  former,  or 
that  the  trial  court  made  the  finding  of  the  ul- 
timate fact  as  a  conclusion  from  the  particular 
fMts  found. 

Appeal  from  Superior  Court,  Orance  Coun- 
ty;  Z.  B.  Weet,  Judtfe. 

Actlaa  by  Oewge  Snearly  and  anothw 
agtiaat  McCMlan  B.  Hleatand  and  another. 


Judgment  for  i^alntUb,  and  defttidanti  ap- 
peal. Affirmed. 

W.  J.  O'Brien,  ot  Loe  Angeles,  for  appel- 
lants. 

i^ea  &  Eoepsel,  of  Santa  Ana,  t<x  respwod- 
aits. 

KERRIGAN,  J.  This  acUon  was  brougbt 
by  plaintiffs  to  quiet  title  to  the  land  descrlb* 
ed  in  the  complaint.  Defendants  in  their 
amfended  answer  allege  that  the  parties  en- 
tered Into  an  agreement,  by  the  terms  <^ 
which  plaintiffs  agreed  to  sell  and  defend- 
ants to  purchase  the  property  here  Involved 
for  the  sum  of  $2,400,  payable  as  follows: 
$125  upon  the  execution  of  the  agreement, 
and  $50  thereafter  monthly  until  the  full  sum 
of  $900  was  paid,  and  the  assumption  by  de- 
fendants of  a  mortgage  upon  the  property 
amounting  to  the  sum  of  $1,500.  That  the  de- 
fendants further  agreed  to  pay  all  taxes  as- 
sessed against  the  property  and  the  interest 
on  the  mortgage  from  the  date  of  the  same. 
The  agreement  provided  that  time  was  of  the 
essence  of  the  contract,  and  In  the  event  of 
failure  to  comply  with  its  terms  the  plalntlfBs 
would  be  released  from  all  duty  to  convey, 
and  defendants  should  forfMt  all  rights  to 
any  sums  of  money  paid  thereunder.  The 
answer  further  alleged  the  payment  by  de- 
fendant^  of  four  different  installmenta 
amounting  to  the  sum  of  $350,  together  with 
the  dates  of  payment,  and  a  statement  of 
certain  amounts  paid  by  defendants  to  plaln- 
tlCfs  to  apply  upon  interest  on  the  mortgage 
of  $1,500.  These  payments  were  made  at 
different  dates  between  December,  1916.  and 
April,  191S.  They  were  seven  In  number,  and 
aggregated  the  sum  of  $165.  Possession  In. 
defendants  was  also  alleged,  and  It  was  re- 
cited In  the  answer  tliat  none  of  the  pay- 
ments to  apply  on  the  principal  sum  due  un- 
der the  agreement  were  made  when  due,  and 
that  by  the  a<»!qptance  of  such  payments 
when  overdue  plaintiffs  waived  the  condition 
In  the  agreement  that  time  waa  of  the  essence 
thereof.  By  other  redtals  the  defendants 
dalmed  that  nndftr  the  agreement  final  pay- 
ment became  due  on  the  Utti  day  of  Marc^ 
1918,  and  that  plalntUCs  had  not  tendered  i»  ■ 
(tefendants  any  deed  to  the  property  or  a  cer- 
tificate of  title  as  provided  for  in  their  agree- 
ment. Q?he  cause  was  tried,  and  Judgment 
went  for  plaintiffs,  A  motion  for  a  new  trial 
was  made  and  aeuled.  The  case  ts  liere  ap- 
pealed on  the  Judgmwt  roll  alone. 

t1, 2]  Defendants  r^  lOr  reversal  upon 
ttie  sole  ground  of  uncertainty  and  inconsist- 
ency In  the  ffodlnsB.  In  this  behalf  it  is 
first  claimed  that  the  findings  are  Inoonsist* 
ent  for  the  reason  that  In  one  portion  thereof 
the  oonrt  rodtes  that  plalntitCs  woe  in  pos- 
session and  in  another  part  that  defendants 
were  in  poesessifm  ot  the  property.  Con- 
ceding tbls  to  be  tme,  it  can  avail  aj^ 
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p^nants  notbtng,  tm  Oie  flndlng  npon  the 
qnestlon  is  jmraaterlal.  It  Is  not  now  neces- 
wury  in  order  to  malntsln  an  acti(m  to  quiet 
title  tbat  an  owner  shonld  be  in  possession. 
Reiner  t.  Schioed^,  140  Cal.  411,  80  Fac. 
S17;  FhiUlpB  Henotti,  167  OaL  828,  139 
Pac  796. 

[S,  4]  Again  it  la  claimed  that  the  flndlnga 
are  Inconsistent  on  the  Question  of  owner- 
ship. The  record  does  not  snpport  this  con- 
tention. Upon  tills  Question  the  court  made 
a  spetdflc  finding  as  follows:  "That  plain- 
tifEs  in  the  above  entitled  actlcai  are  now  and 
for  a  long  time  prKnr  hereto  have  been  the 
owners,*'  etc.;  and,  fnrdier,  '*tbat  the  de- 
fendants have  not  any  estate,  r^t,  title  <nr 
interest  wbaterer  in  or  to  said  premises  or 
any  portion  thereof;"  and,  again,  "The  court 
further  finds  that  the  plaintiffs  above  named 
are  the  owners  at  the  said  premises."  The 
flnd'nga  further  show  the  existence  of  the 
agreemoit,  tbe>  amount  of  payments  made 
thereunder,  together  with  the  dates  when 
made^  the  default  of  the  d^ndants  under 
the  contract,  and  a  recital  that  plaintiffs 
had  not  waived  the  conditions  as  set  forth 
in  the  agreement  by  accepting  payments  after 
the  same  bad  become  due,  and  that  plain- 
tiff  a  had  not  tendered  a  deed  and  the  certifi- 
cate of  tlUe  provided  for  upon  final  pay- 
ment Appellant  insists  for  this  reason  that 
the  findings  are  contradictory  and  self- 
destmctlT^  in  that  they  clearly  show  that 
every  payment  upon  the  principal  sum  having 
been  made  snbeeQuent  to  Its  due  date,  plain- 
tiffs waived  the  condition  that  ttme  was  of 
the  essence  of  the  contract,  and  that  the  right 
of  forfeiture  provided  for  could  only  be  re- 
stored by  giving  a  definite  and  specific  notice 
of  adherence  thereto,  and,  the  findings  not 
showing  that  such  notice  had  been  given,  that 
they  clearly  show  a  waiver  of  this  condl- 
Uon.  It  is  further  claimed  that  the  finding 
that  plaintiffs  had  not  tendered  a  deed  is 
latal  to  respondents'  case.  We  are  cited  to 
Stevenson  v.  Joy.  164  Cal.  279,  128  Pac.  751, 
and  Boone  v.  Templetob,  158  Cal.  297.  110 
Pac  947, 139  Am.  St.  Rep.  126,  as  supporting 
appellants'  contention.  These  cases  lay 
down  «rtaln  principles  concerning  the  rela- 
tive rights  and  duties  of  vendors  and  pur- 
chasers under  Installment  contracts  relating 
to  the  sale  of  land,  but  with  i\'hlch  we  are 
not  concerned  on  this  appeal.  As  above  In- 
dicated, the  findings  show  plaintiffs  to  be 
the  ovraers  of  the  land,  and  that  defendants 
have  no  interest  therein.  These  are  findings 
ot  ultimate  facts,  based  on  evidence  pro- 
duced at  the  trial,  and  they  cannot  be  over- 
come by  the  probative  facts  found  by  the 
court  The  case  is  here  on  the  judgment  roll 
al<me.  The  findings  must  be  construed  so  as 
to  uphold  the  judgment.  In  the  absence  of 
a  bill  of  excepticms,  or  ttie  evidence,  this 
court  la  mulAe  to  say  what  facts  were  proveo 
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at  the  trial  upon  widch  the  ultbnate  findings 
of  fact  are  based.  The  finding  of  an  ultlr 
mate  fact  cannot  be  overcome  by  a  flndlng 
of  probative  facts,  unless  It  clearly  ap- 
pears that  the  flndlng  of  ttie  ultimate 
fact  is  antlr^  based  on  probative  facts 
which  are  destmctlve  of  the  former,  or  where 
It  ai^»ears  that  the  trial  court  made  the  flnd- 
lng of  the  ultimate  fact  as  a  otmcluslon  tnsa 
the  i»articalar  fiicts  found.  Gould  t.  Baton, 
111  Oal.  6S8,  44  Pac.  819,  52  Am.  St  Bop.  201. 
Here  there  Is  nothing  to  show  that  the  pro- 
bative facts  found  are  the  only  facts  proven 
at  the  trial.  If  such  were  the  case,  appel- 
lants should  have  presented  a  bill  <tf  excep- 
tions, so  that  we  might  examine  the  evi- 
dence. The  record  before  us  throws  no  light 
upon  the  subject,  nor  does  it  limit  the  effect 
of  the  ultimate  facts  found,  every  Intend- 
ment being  in  &vor  of  the  judgment  Estate 
of  HIU,  167  Cal.  69,  tas  Pac.  900. 

For  the  reasons  glvea,  the  Judgment  is 
affirmed. 

We  concur:  RIC^UJtDS,  J.;  SfiAWBLU 
Presiding  Justice  pro  tern. 


LOVELACE  V.  CRENSHAW  et  at. 

(Chr.  8430.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.  Dec.  7.  1920.) 

Vendor  asd  parobasar  4=»2I2  —  Asslpiae  of 
contract  held  not  to  assame  obllgatlosa  of 
orifllnal  vendor. 

A  grantee  of  land  and  assignee  of  contra<^ 
of  sale  of  such  land  Jield  not  to  assume  the  ob- 
UgatloQS  of  the  original  vendor,  the  property 
being  conveyed  and  the  contracts  assigned  as 
•ecarity  for  an  indebtedneas  of  the  original  ven- 
dor to  tbe  grantee. 

Appeal  from  Superior  Conrt  Los  Angles 
County;  Frederick  W.  Houser,  Judge. 

Action  by  Joseph  Lovelace  against  Q.  I* 
Crenshaw  and  others.  Judgment  for  d^aid- 
ants,  and  plaintiff  appeals.  Affirmed. 

O.  L.  Kllgore,  of  Los  Angeles,  for  appellant 
HIckcoz  &  Crenshaw  and  Harry  W.  Han- 
son, all  of  Los  Angeles,  for  respradents. 

JAMES,  J.  This  action  was  brought  in 
part  to  compel  specific  performance  of  a  con- 
tract made  by  defendant  Brent  Investment 
Company,  whereby  said  Investment  company 
agreed,  In  consideration  of  certain  payments 
to  be  made  to  It,  to  convey  to  tbe  plaintiff  a 
certain  parcel  of  real  estate.  Judgment  was 
in  favor  of  all  of  the  defendanta  except  the 
Brent  Investment  Company,  and  plaintiff  has 
appealed  therefrom.  The  Judgment  as  to 
said  Investment  company  .was  for  the  recov- 


196P^18 


•M  waw  tODle  sad  Kat-HUUBVa  la  aU  Kar-NninlMnd  DliMti  and  Indmi 


1 


Digitized  by  Google 


274 


195  PAOIPIC  BEPORTEE 


(GaL 


ery  of  damages  only. .  So  far  as  tbe  appeal 
Is  concerQed,  the  only  complaint  made  by  the 
plaintiff  is  that  the  defendant  Crenshaw 
should  have  been  required  to  respond  under 
the  Judgment,  on  the  ground  that  he  had  as- 
sumed the  obligations  of  Brent  Investment 
Company.  This  claim  arises  through  the 
tact  that,  after  the  making  of  the  contract 
between  the  Brent  Investment  Company  and 
the  plalntltr,  the  contract,  together  with  a 
number  of  others  of  similar  kind,  was  assign- 
ed to  Crenshaw  as  security  for  an  indebted- 
ness owing  by  the  Brent  concern  to  said  Cren- 
shaw. A  deed  in  ordinary  grant  form  was  al- 
so made  for  a  like  purpose  by  the  Brents,  con- 
veying to  Crenshaw  the  whole  of  the  property 
Inrolved.  As  a  matter  of  fact,  that  property 
was  at  the  time  subject  to  a  mortgage  secur- 
ing a  large  indebtedness  of  the  Brents  to  oth- 
era  of  the  defendants.  The  evidence  was  dear 
to  the  point  that  both  the  ass^nment  of  the 
contracts  and  the  making  of  the  deed  were 
acts  done  by  the  Brents  to  secure  to  Crenshaw 
the  payment  of  money  due  from  the  former 
tp  the  latter.  To  be  sure,  the  contract  hold- 
ers, the  plaintiff  being  one  of  these,  made 
payments  thereafter  to  Crenshaw,  but  by  no 
act  that  the  record  discloses  did  Crenshaw 
assume  the  obligations  of  the  original  vendor. 
The  legal  condition  resulting  from  these  same 
facts  was  before  ttda  court  and  tttven  full 
con^deratlon  In  the  case  of  Lewis  t.  Groi- 
shaw  et  al.*  191  Pac.  72,  the  only  substantial 
differenoe  b^ng  that  the  plaintiff  there  was 
a  different  contract  holder.  His  contract, 
however,  waa  of  the  s^me  Und,  affected  a 
pert  of  the  same  property,  and  .was  dealt 
with  In  the  same  manner  as  was  the  plain- 
tiff's here.  It  will  be  nnnecessary  to  repeat 
the  discussion  1m  that  decision  made,  and  we 
refer  to  It  as  containing  expression  of  the 
views  which  we  hc^d  as  to  the  points  InvolT- 
ed  in  this  aiqjeal.  The  contratlons  advanced 
In  the  Lewis  Case  were  resolved  against  Qie 
plaintiff  there. 
The  jndgment  is  affirmed. 

We  concur:  G0NRE7,  P.  J.;  SHAW,  J. 


DURBIN  et  al.  v.  HtLLMAN.    (Civ.  2108.) 

(DiBtrlct  Court  of  Appeal.  Third  District,  Cal- 
ifornia.   Dec.  IS,  1920.    Heariag  Denied 
by  Supreme  Court  Feb.  10,  mi.) 

I.  Appeal  and  error  «=9l73(6)— Objaotlon  that 
authorization  of  agent  to  buy  was  not  In 
writing  must  be  made  below. 

Though  under  Gv.  Code,  f  lOBl,  contract 
for  sale  of  personalty  at  a  price  in  excess  of 
f200  is  invalid  unless  in  writing,  and  though 
under  section  2309  authority  of  an  agent  to 
enter  into  such  a  contract  must  b«  In  witting, 


yet,  the  contract  not  being  void  If  not  in  writ- 
ing, but  the  requirement  of  the  statute  being 
waivable,  and  the  agency  and  sale  having  been 
shown  by  oral  testimony  without  objection,  ob- 
jection that  the  contract  of  anthorization  was 
invalid  cannot  be  made  for  the  first  time  on 
appeal. 

2.  New  trial  (&s>l02(9)  —  Not  authorized  by 
showing  forfletfulneas  of  evldanoe  without 
excuse. 

A  showing  of  forgetfulness  of  evidence, 
without  any  showing  tiding  to  ezcose  the  for- 
getfulness, does  not  entide  one  to  new  trial 
as  for  newly  discovered  evidence. 

3.  Appeal  and  error  ^I73(7)-^bJaoaon  to 
agent  acting  In  own  name  wtdved. 

A  principal  is  not  relieved  from  liability 
on  a  purchase  made  by  his  agent  in  his  own 
came,  he  not  having  at  any  time  before  appeal, 
from  judgment  against  blm,  raised  the  point 
or  repudiated  the  transaction  on  that  account, 
thou^  under  Civ.  Code,  |  2322,  general  au- 
thority  does  not  authorise  an  agent  to  set  In 
his  own  name. 

4.  Appeal  and  error  «=»II5I(2)  —  Jodgnont 
may  he  nodHlad  for  axeesslve  allowanoe  of 

Interest. 

Judgment  may  be  modified  on  appeal  be- 
cause of  an  allowance  by  the  jury,  eanied  into 
the  judgment,  of  a  year's  Interest  in  excess 
of  the  proper  amount. 

5.  Interest  «=96&— Need  Mt  be  prayed  Is  a 

contested  ease. 
The  complaint  need  not  contain  a  prayer  for 
interest  In  a  contested  case,  as  any  r^f  that 
is  within  the  issues  may  be  granted. 

* 

Appeal  from  Superior  Court,  Los  Angles 
County;  Curtis  D.  Wilbur,  Judge. 

Action  by  P.  J.  Durbin  and  anotbw  against 
G.  D.  Hillman.  Judgment  for  plaintiffs*  and 
defendant  appeals.  Affirmed. 

Walter  H.  Boblnsoo,  of  San  Frandsco,  for 

appellant 

Oliver  O.  Clark,  Ceorge  M.  Plerson,  and 
Claud  B.  Andrews,  all  of  Los  Angeles,  for 
respondents^ 

PREWETT.  Preluding  Justice  pro  tem. 
The  defendant  brings  this  appeal  ftom  a 
judgment  rendered  against  him  for  the  pur- 
chase price  of  personal  property  at  a  price 
in  excess  of  $200.  The  contract  was  in  writ- 
ing, and  the  actual  purchase  wa^  effected 
through  the  medium  of  an  agent  The  au- 
thority of  this  agent  was  wholly  oral.  The 
defendant  did  not  accept  any  part  of  the  pur- 
chased property  nor  pay  any  part  of  the 
purchase  price.  He  r^udlates  the  sale  and 
disclaims  any  authority  In  the  agent  to  r^ 
resent  him.  At  no  time  until  the  hearing  cm 
this  appeal  has  he  based  his  action  upon  the 
absence  of  a  writing.  Every  Issue  In  the 
case  has  been  resolved  against  the  defendant 
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by  stipulation  of  tbe  parties,  sare  that  of 
agency.  Tbe  attorney  for  the  defendant  stat- 
ed the  sUpolatlnk  as  fbllows: 

"I  would  like  to  ptata  that  ft  Is  purely  a 
question  of  agency.  Hut  seons  to  t>e  the  only 
issue  la  the  case.** 

(■3  The  erldence  In  support  of  the  sale  and 
of  the  ueeaBj  was  abundantly  sufficleat  to 
support  the  verdict  If  sndk  evidence  was  com- 
petent for  that  pnrpose.  It  was  aU  oral,  but 
It  was  recetved  without  objection.  ISie  de- 
fendant cboae  to  waive  all  other  defenses 
and  to  rest  his  entire  defense  npon  the  single 
one  aa  to  tbe  agaicy  of  die  party  purporting 
to  represrait  falm,  waiving  evoo,  as  we  shall 
see  further  along,  the  defense  that  the  au- 
ttaorlty  of  the  agent  was  waL  It  Is  not  ccm- 
troverted  fb&t  the  authority  of  an  agent  to 
enter  Into  a  contract  required  by  law  to  be 
In  writing  must  itself  be  reduced  to  writing. 
Secti<m  230^  Olv.  Code.  Although  the  only 
question  resOTOd  tot  the  Jury  was  the  ques- 
tion of  ''agmcy,"  still  we  are  iw^Ined  to  hold 
that  this  llmltatlfni  does  not  wiUidraw  from 
the  jury  tbe  Issue  as  to  the  potency  of  the 
<»al  anthoclxatlm  to  tbe  agent  A  denial  by 
the  defendant  that  the  purported  agent  was 
In  ftict  his  agent  necessarily  Implies  a  denial 
that  he  was  such  an  agent  as,  in  view  of  the 
provisicms  of  said  section,  was  clothed  with 
authority  to  make  the  particular  purchase. 

The  actual  authority  Itself  b^g  derived 
from  the  very  words  which  are  relied  np<m 
to  constitute  the  agency,  that  agency  Is  valid 
only  in  proportion  as  the  authority  itself  is 
valid.  A  person  cannot  be  an  agent  to  do 
nothing.  But  no  objection  was  Interposed  to 
this  oral  evidence,  nor  Is  there  In  the  entire 
record  any  suggestion  on  the  part  of  the  de- 
fendant that  he  desired  or  Intended  to  rely 
upon  a  want  of  written  authority.  By  his 
siloice  he  waived  this  point  There  appears 
to  be  noOiing  unlawful,  immoral,  or  against 
public  policy  in  such  a  waiver.  There  are 
certain  dasses  of  transactions  which  are  at 
<»ice  void  if  certain  formalities  are  not  ob- 
served. Section  lOBl,  Glv.  Code.  A  void  cm- 
tract  Is  a  nullity— of  no  eflieet  It  cannot  be 
ratified,  and  any  attonpted  ratlfkjatlon  most 
In  iteelf  be  the  eqatvalent  <tf  an  original  con- 
tract But  those  contracta  that  come  under 
the  prorlatmui  of  the  statute  of  frauds,  other 
than  those  relating  to  transfers  ot  interests 
or  estates  in  read  property,  areon^  *^Talid.*' 
We  are  not  called  upon  to  attempt  to  de- 
fine the  very  dlfflcolt  wcvd  ■invaUd,"  aa 
used  In  section  1824  of  the  OlvU  Oode,  but  it 
Is  suflldent  for  our  purpose  to  say  that  it 
deserlbea  a  condition  that  Alls  shmt  of  be- 
ing vtrid.  Such  contracts  may  be  ratified,  and 
It  la  h^  fliBt  the  twneflt  of  tbe  statute  may 
be  waived.  In  Sweetland  t.  Shattnck,  66 
CaL  81,  4  Pac  88&,  Mr.  Justice  Boss,  speak- 
ing for  the  conrt^  saya: 


"Asniming  that  the  agreement  npon  which 
the  plaintiff  relied  for  a  recovery  was  required 
to  be  evidenced  hy  writing,  the  plaintiff  was 
permitted  in  the  conrt  below  to  give  proof  of 
the  agreement  without  objection  that  it  was 
sot  in  writing.  Such  objection  cannot  be  made 
here  for  the  first  time." 

And  from  Schultz  v.  Noble^  77  Gal.  79.  Id 
Pac.  182,  we  quote  the  following  extract: 

"It  has  been  held,  where  an  action  was 
brought  to  enforce  a  contract  required  hj  the 
statute  of  frauds  to  be  in  writing,  and  parol 
proof  of  the  contract  was  admitted  without 
objection,  that  tbe  contracting  party  could  not 
have  the  proofs  stricken  out  because  it  sub- 
sequently ^;>peared  that  the  contract  was  only 
a  verbal  one." 

And  quoting  from  another  case  In  the  same 
volume: 

"Conceding  now  that  the  contract  declared  on 
wae  void,  by  reason  of  the  statute  of  frands, 
because  it  waa  verbal,  still,  as  no  objection  was 
made  by  plaintiff  to  the  evidence  when  offered, 
It  must  be  held  that  the  right  to  invoke  tbe 
statute  of  frauds  was  waived  by  the  appellant, 
and  it  cannot  now  be  invoked  *  *  *  as  a 
reastm  why  the  judgment  should  be  reversed 
or  a  new  trial  granted."  Manes  v.  Morgan,  77 
Cal.  433,  19  Pac.  755. 

"But  the   statute   of   frauds  *  '*   *  wsa 

*  *  *  undoubtedly  intended  to  establish 
mere  rules  of  evidence.  •  •  •  In  other 
words,  tbe  original  object  of  the  statute  was 
unquestionably  to  lay  down  in  express  terms 
certain  rulea  by  which  only  certain  contracts 
in  themselves,  perfectly  legal  and  valid  could 
be  proved.    Tbe  provisions  of  the  statute 

•  •  *  affected  the  remedy^-tbat  is,  in  effect 
deprived  the  party  seeking  to  enforce  the  con- 
tract coming  within  their  purview  of  bis  right 
of  action  if  such  contract  were  not  in  writing," 
In  re  Balfour  &  Garrette,  14  Cal.  App.  261,  111 
Pee.  615. 

In  this  case  a  rdieartng  htfbre  tbe  Su- 
preme Court  was  dmled.  Ita  doctrines  are 
peculiarly  applicable  to  the  Instant  case. 
Section  197S  of  the  Oode  of  Civil  Procedure 
does  not  render  the  ctmtracts  to  which  it  re- 
lates ab  initio  void,  and  It  reaches  only  tbe 
method  of  eBtabllshlng  the  contract  This 
b^g  so,  the  defendant  lost  all  right  to  ob- 
ject for  the  first  time  (Ht  appeal  that  tbe  con- 
tract of  authOTlxatlim  was  invalid  because  it 
was  sot  reduced  to  writing.  Our  attention 
has  been  directed  to  no  California  case  that 
questttms  the  principle  laid  down  by  the  fore* 
going  authorities.  We  could  add  a  number 
of  cases  not  cited,  all  pointing  to  ttie  same 
conclusion.  It  Is  true  that  in  Feeney  v.  How- 
ard, 79  Cal.  62S,  quoting  from  page  535,  21 
Paa  984,  at  page  988  (4  U  B.  A.  826, 12  Am. 
St  Bep.  162),  the  CfHrnniasloiier  states:  *'A 
parol  contract  within  such  a  statute  is  void." 
If  void,  of  course  no  measure  or  khid  of 
proof  could  sustain  or  Tlvliy  it  But  that 
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CAM  la  not  In  ocmlUct  vitb  fhe  tot^ADg. 
Tbe  commlsBioner  bad  baton  Mm  a  caw  In- 
fdiiag  estates  tn  real  iwoperty,  and  as  ap* 
piled  to  sncb  estates  his  obsemtlon  Just 
quoted  Is  true.  Moreor^',  he  was  not  cmald- 
ertns  tbe  subject  of  fbe  statnte  of  frauds  as 
to  the  general  classes  arising  nnder  section 
1624  and  section  1973,  sapra.  No  more  Is 
the  more  recoit  case  of  Oard  t.  Bamos,  23 
OaL  App.  808.  138  Pac.  106,  an  auUiority  to 
Hm  contrary.  The  court  In  tbat  case,  It  is 
true,  did  hold  that  the  party  did  not  waive 
the  statute  of  £rauds  by  fidlnre  to  object  to 
oral  evidence  €t  the  terms  of  Hie  contract 
But  in  Uiat  case  the  oral  evidence  was  of- 
fered as  a  part  of  a  dutln  of  proofs  to  show 
that  the  defendant  had  accepted  delivery  of 
part  of  the  goods.  The  oral  evidence  was  per- 
fectly proper  for  that  purpose,  and  it  would 
have  been  inconsistent  and  unlawful  for  the 
court  to  have  excluded  It  As  ao<m  as  it 
was  seen  that  the  proofs  of  delivery  fell 
short,  tbe  defendant  raised  the  point  and 
was  sustained  by  the  trial  court  In  the  case 
before  m&  the  learned  trial  judge  must  have 
held  a  view  in  harmony  with  the  Quoted 
cases,  since  be  denied  a  motion  fw  a  new 
trial. 

[2]  The  motion  for  a  new  trial  was  prop- 
erly denied.  The  affidavits  do  not  show  any 
newly  discovered  evidence.  Mere  forgetful- 
ness  that  the  evidence  existed  without  any 
showing  that  tends  to  excuse  the  fo^fetful- 
ness  does  not  entitle  a  i>arty  to  a  new  trial. 
Oonverse  t.  Ferguson,  166  CnL  1,  131  ^c. 
977. 

[3]  The  claim  urged  that  the  agent  pur- 
chased the  property  In  his  own  name  is  un- 
important It  la  true  that  this  was  in  viola- 
tion of  the  terms  of  section  2322  of  the  Civil 
Code,  but  the  agent  is  not  disputing  the  va- 
lidity of  the  sale,  and  the  defendant  did  not 
raise  the  point  in  the  court  below.  He  did 
not  at  the  time  of  purchase  or  at  any  time 
afterward  repudiate  the  sale  upon  tbat 
ground.  Beyond  all  this,  the  point  Is  cover- 
ed by  the  terms  of  the  stipulation. 

[4,  6]  The  Jury  awarded  Just  one  year's 
interest  in  excess  of  the  proper  amount  This 
court  may  direct  the  proper  modiflcation  of 
the  Judgment  Smith  v.  Johnson,  23  Cal.  65; 
Kerry  v.  Pociflc  Marine  Co.,  121  Cal.  564,  54 
Pac.  89,  66  Am.  St  Sep.  66.  The  complaint 
contains  no  prayer  for  interest  This,  how- 
ever, is  unnecessary  in  a  contested  case.  Any 
relief  may  be  granted  that  is  within  the  Is- 
sues. Lane  v.  Oluckauf,  28  CaL  288,  87  Am. 
Dec.  121,  and  a  long  line  of  following  cases. 

The  Judgment  Is  modified  by  deducting 
tlierefrom  the  Interest  for  one  full  year,  to 
wit  9142,  and,  as  thus  modlfled,  the  •judg- 
ment Is  affirmed;  the  rcqrandents  to  tvoovw 
eosta. 

Weooocnr:  BURNXBTT»  J.;  HABT»J. 


DUNNE  r.  MINES  tl  tL   (CIv.  3668.) 

(District  Court  <tf  Appeal,  Birst  Dlitrlct  IM- 
vision  1,  California.  Dec  10,  1920.  Hear- 
ing Denied  by  Sopreme  Court  Feb.  7, 1921.) 

1.  Appeal  and  error  «a»933(4)-4)rdar  grant- 
ing new  trial  presumably  aof  iraatad  far  la- 

suflliHancy  of  evidence. 
Where  order  granting  new  trial  did  not 
spedty  that  it  was  granted  for  insufficiency  of 
evidence  to  suatain  the  vudict  nnder  Code 
Ciy.  Proc.  S  657,  authorizisg  a  presumption  of 
no  snch  gronnd  in  euch  case,  the  appellate 
court  on  appeal  from  the  order  will  not  ex- 
amine the  testimony. 

2.  New  trial  DlMretiooarir  with  trial 
court. 

Mocb  is  committed  to  the  discretion  of  the 
trial  court  in  considering  grounds  for  a  new 

trial. 

3.  Railroads  «=9282(9)— Negllgenoe  la  dMst- 
Ing  oars  In  Indsttrlal  yard  held  for  Jary. 

The  baclfing  up  of  cars  in  an  indnatiial 
yard  without  rear  end  light  where  there  was 
evidence  tbat  deceased  yard  employee  bad  been 
told  of  the  approach  of  the  cars  luld  not  negli- 
gence as  a  matter  ot  law;  the  qneatlon  being 
for  the  jory, 

4.  Death  <s=958<l)-pPrasiniption  of  dna  aare 
ooDtrovertibie. 

When  deatb  is  caused  without  efewitness- 
es,  the  presumption  is  that  the  decedeut  was 
exerdsiag  due  and  proper  care  for  his  own 
safety,  but  such  presumption  is  controvertible. 

Appeal  from  Superior  Court,  Ban  Mateo 

County;  John  L.  Hudner,  Judge. 

Action  by  Mary  Dunne,  as  administratrix 
of  the  estate  of  Thomas  Dunne,  deceased, 
against  Walker  D.  Hines,  as  Agent  nnder 
section  206,  Transportation  Act  of  1920 
(Southern  Pacific  Company),  substituted  for 
Walker  D.  Hines,  as  Director  General  of 
Railroads,  and  the  United  States  Railroad 
Administration.  Verdict  for  plaintiff,  and 
from  an  order  granting  the  defendant  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Robert  H.  Borland,  of  San  Frandsco^  for 
appellant 

Edward  F.  Fitzpatrlck  and  A.  Kincald, 
both  of  Redwood  City  (Henley  a  Booth,  of 
San  Francisco,  of  counsel),  for  respondents. 

WASTE,  P.  J.  PlalntlfC,  as  administratrix 
oi;  the  estate  of  Thomas  Dunne,  deceased, 
brought  this  action  against  Walker  D.  Hines 
as  Director  General  of  Railroads  of  the  Unit- 
ed States  Railroad  Administration,  to  recover 
for  the  death  of  the  decedent,  alleged  to  have 
been  killed  through  the  negligent  oj;>eraUon  of 
cars  belonging  to  the  Southern  Pacific  Com- 
pany, at  a  time  while  said  Dunne  was  engag- 
ed in  the  performance  of  his  duties  as  a  labor- 
er in  the  yard  oi  the  Padfic  Cpaat  Steel  Com- 
pany.  The  defendants  filed  an  answer  in 
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wblcb  tber  denied  all  the  allegatloiu  of 
cfHuplalnt.  and  stated  that  said  decedent, 
Tbomas  Dunne,  was  tilled  through  his  own 
Besllgmce  and  by  colliding  with  the  car  ot 
tbe  defendants.  Trial  was  had  by  }nry, 
wtaldi  returned  a  nnanlmous  Terdlct  for  the 
plaintiff  In  the  sum  of  $16,000.  Judgment 
was  Altered  accordingly.  The  defendants 
made  a  motion  tar  a  new  trial,  which  was 
granted,  from  which  order  the  itlalntiff  has 
appealed. 

The  motion  for  a  new  trial  was  based 
on  several  grounds,  to  wit:  ExceaslTe  dam- 
aeea ;  Insnffldency  of  the  evidoioe  to  Justify 
the  TOdlct;  that  aatd  verdict  was  against 
law ;  and  errors  of  law  oocorring  at  the  trial. 
The  order  of  the  court  was  as  follows : 

"It  was  never  pretended  by  any  one  that 
the  deceased  was  not  killed  by  defendant's  cars 
tnovinff  in  the  nishttime  witbont  lights  or  a 
lonkout.  This  want  of  lights  or  a  lookoat  la 
claimed  by  plaintiff  to  conatitnte  negligence  ren- 
dering the  defendant.  liaUe  for  the  death;  and 
the  eonrt  at  plaintiff's  regnest  so  instmcted  the 
Jnry  thereby  eUminatiDK  any  other  qnestion  or 
consideration  and  leaving  nothing  for  the  jury 
to  do  but  fix  the  amoont  of  the  daaiage.  The 
instruction  was  tantamount  to  a  direction  to 
find  for  plaintiff.  A  verdict  so  based  cannot 
be  snstained,  and  a  next  trial — regrettable 
though  it  be— most  be  granted.  Accordln^y 
the  verdict  Is  aet  aalde,  and  a  new  trial  of  the 
above-entitled  actlott  Is  hereby  ordered." 

[1]  "When  a  new  trial  la  granted  on  tbe 
ground  of  the  insnttlclency  of  the  evidence  to 
sustain  the  verdict  the  order  shall  so  specify ; 
otliOTwlse  im  appeal  from  anch  ord»  It  vW. 
be  preanmed  that  the  order  was  not  based 
upon  that'  ^oond."  Oode  Civ.  Proc  |  6S7. 
It  becnnes  unnecessary,  therefore,  for  us  to 
examine  the  testimony  which  was  brought 
here  by  the  alternative  method.  Bespondent 
la  not  here  contending  that  the  ver^ct  was 
excearive;  Tumoo  our  examination  narrows 
to  a  conaideratlon  of  certain  Instmctlaas 
amounting,  In  the  opinion  of  the  trial  court, 
to  errors  of  law  warranting  the  granting  of 
the  new  trlaL 

On  the  night  In  qnesUon  a  number  of  gtm- 
dola  cu%  In  which  scrap  Iron  and  steel  bad 
been  hauled  Into  the  yaxda  of  the  Pacific 
Coast  Steel  Company,  were  being  unloaded 
by  the  ime  <jt  an  electxlc  magnet  suspended 
from  a  traveling  crane,  by  mrans  of  which 
the  scrap  was  transferred  from  the  cars  to 
a  idle  alongside  ot  the  track.  Thomas  Dunne, 
the  decedoit,  was  Instmcted  by  the  night 
foreman  to  dean  out  the  gondolas  of  any 
scrap  Iron  which  the  m^net  did  not  viA  np, 
and  also  to  clear  the  tra^  between  the  cars 
and  near  the  scrap  idle.  In  order  Uiat  the 
ewltchinK  of  the  cars  might  not  be  obstruct- 
ed. Such  had  been  his  particular  du^  for 
abont  a  numth,  and  he  had  worked  In  the 
yard  for  about  twice  that  time.  He  was  last 
seen  alive  by  the  night  foreman  aboat  1:90 
o'€3Mk  on  the  momlnff  of  tlie  28d  of  Angoat, 


1918,  at  whldi  time  he  was  engaged  In  throw- 
ing scrap  out  of  the  cars,  which  were  then 
spotted  on  the  scale  and  crane  track,  about 
10  or  11  -car  lengths  from  the  scale.  At 
that  time  the  foreman  told  blm  to  walk  back 
along  the  track  toward  the  scale,  as  soon  as 
the  cars  were  empty,  and  see  that  the  track 
was  cleared  of  all  scrap  so  that  the  engine  of 
the  defendant  could  come  In  and  move  the 
cars.  Some  time  later  Amall,  the  switching 
foronan,  in  charge  of  defendant's  crew,  went 
up  tills  track  to  see  if  it  was  clear.  He  found 
Dunne  wcarklng  in  one  of  the  gondola  cars, 
and  told  tiw  decedent  that  "they  were  coming 
in  on  the  track."  He  bad  warned  Dunne  a 
number  of  times  about  keeping  out  of  the 
way  of  (be  trains  and  cars  when  they  were 
being  swltcbed.  The  night  in  question  was 
clear,  and  the  decedent  could  plainly  see 
from  where  he  was  working,  a  distance  of 
several  hundred  feet  along  the  track.  In  tbe 
direction  from  whidi  tiie  care  would  come  in. 

Amall  then  caused  his  crew  to  shunt  ^gbt 
cars  over  the  scale,  allowing  them  to  drift, 
with  no  ll^t  on  the  front  end,  and  with  no 
brakeman  in  place  to  control  the  cars,  or  give 
warning  of  their  approach.  Fifteen  minutes 
afterwards  the  switching  forraian  fbnnd  the 
body  of  the  decedent,  lying  at  right  angles 
to  the  track,  fiice  downward,  nearly  severed 
at  the  waist,  with  the  bead  between  the  rails. 
Absoice  of  a  light  and  the  brakeman  or  any 
fflie  to  give  warning  of  the  apiwoach  of  the 
cars  while  switching  was  customary,  and  was 
admitted  as  a  fbct  In  the  case. 

The  court  Instructed  the  Jury,  at  the  re- 
quest of  the  defendant,  that  if  tbe  deceased 
had  baea  notified  that  the  ears  were  about  to 
be  opoated  on  the  track.  It  was  not  negli- 
gence for  tiie  defendant  to  operate  the  same 
without  showing  any  lights,  or  having  a  man 
on  the  front  of  tiie  car,  or  giving  any  other 
warning,  and  that  their  verdict  should  be  for 
the  defendants,  unless  the  lack  of  the  man  or 
lighbi  was  the  proximate  cause,  without  his 
fault,  of  the  decedent's  drath,  while  In  anoth- 
er part  of  the  charge,  at  the  request  of  the 
plaintiff,  the  Jury  was  Instructed  to  find  for 
the  plaintiff  If  It  found  that  the  defendants 
carelessly,  negllgentiy,  and  without  giving 
warning  or  displaying  a  If^t  on  the  front  of 
said  cars,  shunted  or  pushed  a  string  of  emp- 
ty cars  over  and  upon  the  decedent.  The 
Jury  was  farther  instmcted,  at  plaintiff's  re- 
quest, that  if  at  the  time  of  the  acddent  "the 
defendants  were  operating  a  swltdiing  engine 
and  puling  cars  ahead  of  said  engine,  and 
that  at  said  tbne  tiim  was  no  light  displayed 
on  the  head  of  the  car  of  sold  train,  or  that 
by  reascm  thereof"  the  decedent  was  killed, 
"tiie  fallnre  to  display  said  llgSit  was  negli- 
gence on  ttie  part  of  ttie  defaidant,"  and  im- 
mediately fMlowing,  also  at  the  rsguest  of 
the  plaintiff,  "that  It  la  negligence  per  se  to 
set  a  single  car  In  motion  at  a  ^oe  where 
human  beinga  are  allowed  and  likely  to  be  In- 
jured without  having  a  lo<Aoat  or  workman 
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thereon  In  a  position  to  percelTe  or  avoid 
danger  to  said  persons  and  warn  said  persons 
d  the  ai^roadti  of  said  cars."  These  Instmc- 
tlons  were  followed  by  the  giving  of  the  fol- 
lowing: 

"I  instmct  7011  that.  If  at  the  time  of  the 
accident  in  question  the  defendants,  their  agents 
Or  employees,  were  pushing,  sfanntiDg,  or  other- 
wise propelling  cars  ahead  of  the  switch  en- 
gine helonging  to  the  defendant,  and  that  no 
light  was  displayed  on  the  front  of  the  first  of 
said  ears,  and  tiiat  no  swltehman  or  workman 
was  riding  npon  said  ear  in  a  position  to  see 
or  give  warning  of  the  spproadi  of  said  car, 
and  that  by  reason  thereof  the  eaid  Thomas 
Donne  was  injured,  then  I  Instruct  yoa  that 
your  verdict  should  be  for  the  plaintiff. 

"I  instruct  you  that  at  night  a  light  must 
be  put  upon  a  moving  and  backing  train  suffi- 
cient to  warn  persons  attempting  to  cross  the 
track  at  lawful  places  of  the  approach  of  said 
train. 

"I  instmct  yon  that,  If  yoa  belteve  from  the 
evidence  that  Elmer  Amall  was  the  foreman  In 
charge  of  said  switching  crew,  and  that  he,  the 
said  Elmer  Amall,  had  no  notice  or  knowledge 
that  the  defendant  Thomas  Dunne  was  working 
on  the  said  track  in  the  vicinity  where  be  was 
killed,  and  that  be,  the  said  Elmer  Amall,  fail- 
ed to  place  a  light  on  the  first  car  being  pushed 
ahead  of  said  engine  or  to  place  a  switchman 
thereon,  and  that  as  a  result  of  said  failure  so 
to  do  the  said  Thomas  Dunne  was  injured  or 
killed,  then  I  instruct  you  that  your  verdict 
must  be  for  the  plaintiff." 

[2, 3]  These  instructions  not  only  misstate 
the  law,  but  are  contradictory,  and  directed  a 
verdict  for  the  plaintiff  npon  the  finding  by 
the  jary  of  the  various  facts  specified  therein, 
without  emtHradng  all  the  things  necessary 
to  show  the  legal  liability  of  the  defendant, 
and  to  warrant  the  dlrectitm  or  conclnslon 
that  the  plaintiff  was  entitled  to  a  verdict. 
Pierce  v.  United  Gas  &  Electric  Co.,  161  Cal. 
176,  183,  184,  U8  Pac.  700  ;  Klllelea  v.  Cali- 
fornia Horseshoe  Co..  140  Cal.  602,  604,  605, 
74  Pac.  157.  Appellant  contends  that  other 
instructions  correctly  state  the  law  In  these 
respects  aa  favorably  to  the  defendant  as 
was  warranted.  But  the  giving  of  these  oth- 
er Instructions  if  appellant  be  correct  In  her 
estimation  of  their  effect,  only  serve  to  pro- 
duce a  still  greater  conflict  to  the  Instruc- 
tions, and  it  Is  impossible  for  us  to  say  which 
portion  of  the  charge  the^ury  followed  In  ar- 
riving at  a  verdict  in  favor  of  the  plaintiff. 
The  trial  court  was  convinced  that  the  jury 
was  Improperly  Influenced  by  the  instruc- 
tions, and  much  Is  committed  to  Its  discretion 
ttt  considering  aacb  grounds  for  a  new  trlaL 


Thompson  CalUbmla  Conatrnctton  Go^  148 
Cal.  80.  38,  82  Pac  367. 

The  instructions  misstated  the  law.  ▲ 
court  mlj^t  b«  Justified  lo  dedaring  as  a 
matter  of  law,  that  It  waa  negligence,  under 
somedrcumstances,  tot  a  railroad  company  to 
permit  its  cars,  or  even  a  alntfe  car,  to  move 
along  its  track,  without  having  some  one  on 
the  same  to  contr(d  Its  movements,  or  wltli- 
ont  a  wanting  light;  but  the  questtMi  pre- 
sented by  the  case  is  an  entirely  different  on& 
The  cars  were  permitted  to  go  along  the 
tra<&  In  an  Industrial  yard,  where  no  persona 
might  be  expected  to  be  present  exsept  tiioee 
who  might  be  familiar  with  the  customary 
conditions  existing,  and  the  mode  ef  conduct- 
ing the  business  of  the  vlaico.  It  It  was  negli- 
gence to  permit  the  cars  to  be  werated  as 
described.  It  was  not  such  that  tiie  court 
could  pronounce  it  negligence  as  a  matter  ot 
htw.  Kelley  t.  a,  M.  ft  St  P.  By.,  53  Wis. 
74,  9  N.  W.  816.  Whether  It  was  negllgmoe 
or  not  for  the  servants  of  the  railroad  com- 
pany to  shunt  the  ears  onto  tiie  scale  trade, 
without  stationing  some  one  on  the  fmemost 
car,  to  signal  its  approach  to  the  decedent, 
or  any  other  persons  who  mls^t  be  on  or  near 
the  track,  and  without  having  a  light  there- 
on, was  controlled  by  all  the  circumstances 
under  which  the  cars  were  operated,  as  dis- 
closed by  the  testimony,  and  was  purely  a 
question  ot  text  tar  the  jury  to  determine. 
Carraher  t.  S.  F.  Bridge  Ca,  81  Cal.  98, 102, 
22  Fac.  480;  Soatbem  By.  Ca  v.  Daves,  108 
Ta.  878,  61  S.  E.  74a  The  trial  court,  by 
Its  butructims,  took  tiie  rlc^t  and  duty  of 
deciding  the  question  away  tnm  the  Jury, 
and  its  action  was  clearly  erroneons.  By  an 
V.  Oakland  Gas,  Light  ft  Heat  Co.,  10  Cal. 
App.  484,  4S9,  102  Pac.  658. 

[4]  Wh)le  It  is  true,  as  argued  by  appellant, 
that  when  death  is  caused  under  drcum- 
stances  such  as  these,  without  eyewitoesses, 
the  presumption  arises  that  the  decedent  was 
exercising  due  and  proper  care  tw  his  own 
safety,  such  presumption  Is  controvertible, 
and  It  still  remains  for  the  Jury  to  say  wheth- 
er or  not,  under  all  the  drcumstances  (tf  the 
case,  the  acts  on  the  part  of  the  defendant 
complained  of  amounted  to  negligence^ 
Crabbe  v.  Mammoth  Ghaimel  G.  M.  Co.,  168 
Cal.  600, 606, 143  Pnc  714;  Ross  T.  San  Fran- 
cisco-Oakland; Terminal  Rys.  Co.,  191  Pac 
703. 

The  order  granting  a  new  trial  is  affirmed. 

We  concur:  KERBXGAN,  J.;  BICH- 
ARDS,  J, 
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ll  n  MeGUIRK'8  ESTATE.   (CW.  3420.) 

(District  Oonrt  of  Appeal,  Second  District,  Dl- 
Tisiou  1.   California.   Dec  11,  1920.) 

1.  Wilte  «s»34— iMftnlty  tft  aJTeot  validity  niHBt 
iBvolv*  Matal  inoapaofty  or  deliialoa*. 

Inaanity  of  a  teatator  to  affect  the  validitr 
of  hia  will  muat  be  eitlier  of  aach  a  broad  char- 
acter aa  to  eatabliFh  mental  incapacity  general- 
ly, or  Bome  epedfic  form  thereof  whereby  tea- 
tator  ia  the  victim  of  ballndnation  or  deluaton. 

2.  Wllla  «B»324(2)— EvMem  af  taatatw^ 
sutty  iualBoiMt  to  taka-oaso  to  Jory. 

On  contest  of  a  will  for  teatator'a  insanity, 
evidence  of  eccentric  conduct,  etc.,  Aeld  inanA- 
dent  to  take  ^e  case  to  the  jury. 

.^tpeat  from  Si^rlor  CJourt,  £eni  Counter; 
T.  N.  Harrey,  Jndge. 

In  the  matter  of  the  estate  of  Peter  Mc- 
Gnirfe,  deceased,  wherein  Utb.  Liade  Kersey 
contested  admission  of  decedenfs  will  to 
probate,  and  from  Judgment  admitting  It  to 
probate  appeals.  Affirmed. 

E.  J.  Emmons,  of  Bakerefleld,  Jackson 
Uahon,  for  appellant 

J.  W.  WUey  and  R.  B.  Lambert,  both  of 
Bakersfleldf  for  respond^t 

SHAW.  J.  Peter  McOnirk  died  on  the  8d 
day  of  AnguBt,  1919,  learing  an  olographic 
will,  dated  June  7,  1918.  Upon  the  preseata- 
ticm  of  the  will  for  probate  by  Josephine  H. 
Gunston,  the  sole  legatee  named  therein, 
a  contest  thereof,  upon  the  ground  that  at 
the  time  of  the  execution  of  the  will  the  de- 
ceased was  not  of  sound  or  disposing  ihind 
or  memory  and  was  incompetent  to  make 
a  will,  was  filed  by  Mrs.  Lizzie  Kersey,  a 
sister  of  deceased.  The  case  was  tried  be- 
fore a  Jury  and,  at  the  conclusion  of  contest- 
ant's evidence,  the  court  granted  a  nonsuit 
and  rendered  a  Judgmrat  admitting  the  will 
to  probata  from  which  contestant  has  ap- 
pealed. 

[11  Appellant  concedes  the  well-recognlzed 
mle  that  Insani^  of  a  testatw,  in  order  to 
affect  tbe  validity  of  his  will,  most  be  either 
of  BDch  a  broad  diaracter  aa  to  establish 
mental  Incapacity  generally,  or  some  spedflc 
form  thereof,  by  reason  of  which  the  testa- 
tor Is  the  victim  of  hallucination  or  delusion. 
Estate  of  GhevalUer,  159  Cal.  168.  113  Pac. 
ISO;  BsUte  of  CoUins,  174  Cal.  670. 164  Pac 
lUO.  No  claim  is  made  that  the  testator, 
when  he  made  the  will,  was  subject  to  de- 
Indons;  but  it  is  insisted  that— 

*fnw  testater  was  mntally  iniKnnpeteBt  to 
exaente  a  irill  becaose  of  the  broad  and  genwal 
AataeCer  of  his  onsoimdneas  of  mind,  an  nn- 
Kuadness  of  mind  that  first  became  marked 
some  26  years  prior  to  the  execution  of  the 
win  (when  he  had  a  stroke  of  paralysis),  and 
which  grew  worse  and  became  more  marked 
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&fKn  year  to  year  op  to  tiie  deatii  of  Um  testa- 
tor." 


[2]  It  appears  from  the  evidence  introduced 
that  at  the  time  of  his  death  Peter  McGulrk 
was  about  9Z  years  of  age.  unmarried  and 
without  other  heirs  than  his  brothers  and  sis- 
ters, all  of  whom  were  of  mature  age.  All 
of  the  witnesses  testified  that  in  their  opin- 
ion deceased  was,  at  the  time  when  he  made 
the  will,  of  unsound  mind.  The  facts  upon 
which  such  persons  based  their  conclusions, 
and  without  which  their  opinions  could  in  no 
event  be  of  any  weight  (Estate  of  Dole,  147 
Cal.  190,  81  Pac.  534),  are  that,  In  1894 
testator  had  a  stroke  of  paralysis,  prior  to 
which  time  he  was  an  active  man,  both 
mentally  and  physically;  that  as  a  result  of 
such  affliction  his  physical  condition  was  Im- 
paired, and  thence  to  the  time  of  his  death 
a  marked  change  was  noted  in  his  disposi- 
tion and  conduct  towards  other  persons,  In- 
cluding his  mother,  towards  whom  he  used 
abusive  language,  and  on  one  or  two  oc- 
casions, during  altercations,  tried  to  strike 
her  with  a  cane  or  poker;  that  on  one  oc- 
casion, while  camping  In  the  mountains,  he 
was  partaking  of  a  meal  consisting  of  maca- 
roni and  beans,  among  which  were  worms 
and  maggots.  While  physically  unable  to 
dress  or  care  for  himself  without  assistance^ 
he.  in  1910,  put  In  a  bid  for  a  contract  to 
carry  the  mall,  and  In  1912  ran  for  supervis- 
or. He  frequently  stated  his  neighbors  were 
trying  to  rob  him,  and  both  the  living  and 
the  dead  were  made  the  subject  of  his  curses. 
In  conversation  be  would  change  from  one 
subject  to  another,  and  frequently,  for  con- 
siderable periods  of  time,  would  engage  in 
talking  to  himself,  acted  Indecently  in  the 
presence  of  ladies,  and  once,  or  twice  mis- 
took a  niece  for  her  cousin.-  In  talking 
about  his  land,  he.  In  the  opinion  of  the 
witness,  placed  an  exorbitant  value  there- 
on. No  attempt  was  apparently  made  to 
show  the  time  to  which  in  their  testimony 
the  witnesses  referred  with  relation  to  the 
time  of  making  the  will.  Hia  conduct  from 
which  the  witnesses  concluded  that  he  was 
of  unsound  mind  covered  a  period  of  20  years, 
and  the  evidence  is  to  the  effect  that  deceased 
grew  worse  mentally  and  physically  from  the 
time  he  had  the  stroke  to  the  time  of  his 
death  some  26  years  later.  Andrew  Mc- 
Gulrk, a  brother  of  deceased,  testified  that 
he  was  led  to  believe  that  testator  was  of 
unsound  mind  because  he  refused  to  buy  a 
piece  of  land  which  his  mother  advised  him 
to  purchase,  and  In  falling  to  do  so  he  made 
a  mistake;  that  he  abused  his  brother  and 
applied  vile  epithets  to  him,  both  before  and 
after  he  was  paralyzed,  but  did  not  abuse 
him  as  much  before  the  affliction  as  he  did 
afterwards.  The  deceased  for  several  years 
prior  to  his  death  lived  at  'the  house  of  the 
contestee,  and  she  nursed,  cared  for,  and  as- 
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siBted  him  In  tbe  transacUoD  of  his  business, 
and  doing  sucb  things  whlcb  by  reason  of  Us 
pbyalcaZ  Inflrmity  he  could  not  readily  do 
for  himself.  He  kept  a  bank  account,  and 
frequently  drew  checks  thereon;  and  for 
some  four  years  prior  to  his  death  transacted 
business  with  the  contestant  as  a  lessee  of 
ht^  land,  which  she  occupied  as  a  tenant, 
and  \p  whom  he  executed  a  contract  or 
option  to  buy  the  same.  Aa  stated,  the  will 
was  in  bis  own  handwriting,  but  copied  from 
one  prepared  by  his  attorney  under  his  In- 
structions, and  to  whom  he  said  he  wanted  it 
worded  so  as  to  carry  out  his  intentltms, 
and  BO  there  would  be  no  technicality  upon 
which  they  could  break  It. 

The  foregoing  constitutes  a  fair  statement 
of  the  evidence  most  favorable  to  contestant, 
and  the  question  presented  there<m  is  wheth- 
er it  was  such  as  to  have  demanded  of  the 
trial  court  that  it  dwy  tbe  motion  for  nonsuit 
and  submit  the  qaestion  to  the  determina- 
tion of  the  Jury. 

That  the  testator  was  unmindful  of  the 
presence  of  ladies  when  engaged  in  his  duties 
to  nature,  used  intemperate  and  profane 
language  oi^  all  occasions,  was  eccentric, 
and  said  and  did  things  inconsistent  with 
what  might  be  deemed  conventional  rules, 
may  be  readily  conceded.  Nevertheleaa,  and 
assuming  further  that  his  conduct  Justified 
the  inference  that  bis  mental  faculties  were 
impaired  and  weakened  to  an  extent  which 
warranted  the  conclusion,  as  stated  by  wit- 
nesses, that  he  was  of  unsound  mind,  there  Is 
nothing  in  the  evidence  which  tends,  either  di- 
rectly or  Inferentially,  to  prove  that  his  testa- 
mentary act  was  in  the  slightest  degree  in- 
fluenced or  affected  by  the  c<niditIon  of 
mind  which  prompted  him  to  say  and  do 
things  upon  which  the  witnesses  based  their 
<^inlon.  "The  rule  of  law  Is  not  that  no 
person  who  is  insane  may  make  a  valid 
will,  but  Qiat  the  will  of  no  person  who, 
by  reason  of  Insanity,  Is  incapable  of 
making  valid  testam«itary  disposition  shall 
be  upheld."  Estate  of  Chevalller,  1B&  Cal. 
168,  113  I^c.  130.  Under  the  drcumstanc- 
es,  and  due  to  the  fact  that  the  testator 
had,  for  years  preceding  the  making  of  the 
will,  made  his  home  at  the  house  of  the 
contestee,  who  liad  during  such  time  look- 
ed after  his  wants  and  cared  for  him  when 
occasion  demanded  it,  and  assisted  him  In 
the  transaction  of  his  business  affairs  and 
the  handling  of  his  property,  the  value  of 
which  appears  not  to  exceed  $8,500,  It  was 
most  natural  that  he  should  make  her  the  re- 
cipient of  his  bounty.  The  facts  herein  are 
quite  similar  to  those  involved  In  Estate  at 
Collins,  174  Cal.  663,  164  Pac.  1110,  where- 
in the  will  of  the  deceased  In  that  case  was 
attacked,  as  here,  upon  the  contention  that 
decedent  was  not  of  sound  and  disposing 
mind  at  the  time  of  the  execution  of  the 
will.    The  appeal  therelii  was  from  an 


order  revoking  the  probate  of  the  will,  and 
upon  a  review  of  the  evid^ice,  which  was 
much  stronger  in  favmr  of  the  contestant  than 
that  here  presented,  tbe  Supreme  Court  re- 
versed the  order. 
Tbe  judgment  le  affirmed. 

We  ooncor:  GONBISZ,  P.  J.;  ^AMBS,  J. 


MALTBY  V.  CONKLIN  et  sL 
<Clv.3482;  L.  A.  6266.) 

(District  Court  of  Appeal,  Flirt  District,  Di- 
vision 2.  Califomla.  Nor.  29,  1920l  Hear- 
ing Denied  by  Supreme  Court  Jan.  28, 1921.) 

1.  Veador  and  purohaser  «s»254(i)— Fonnda- 
tloa  of  dootrino  of  vendor's  lien  stated. 

The  fouudatioa  of  the  doctrine  as  to  lien 
of  a  vendor  is  in  tbe  principles  o£  equity  and 
moral  justice  that  a  person  who  lias  acquired 
tbe  estate  of  another  ought  not  in  conscience, 
,  as  between  them,  to  be  allowed  to  keep  it  and 
not  pay  the  consideration  money. 

2.  Vendor  and  perohaeer  «S925I— Veedor'K  Hee 
does  not  exist  wliHe  vendor  has  title. 

So  long  as  a  vendor  retains  titie,  he  has 
an  express  lien  for  unpaid  purchase  money,  and 
a  vendor's.  Ueu  doea  not  exiat  mtil  he  kaa  part- 
ed with  title. 

3.  Estoppel  «3>52— No  waiver  of  right  antil  It 
exists. 

One  cannot  impliedly  waive  a  right  before 
snch  right  exists. 

4.  Vendor  aed  perehaser  ^266(8)— Vender's 
lien  held  not  waived  by  eoaveyaaoe. 

Vendor's  lien  was  not  waived  by  an  agree- 
ment contained  in  a  contract  of  sale  to  retain 
the  title  to  the  property  as  security  for  the 
payment  of  the  purchase  price,  and  hence  ven- 
dor had  a  vendor's  lien  on  tbe  property  where 
he  conveyed  it  to  tbe  vendee  before  payment 
of  the  purchase  price,  nnder  CSV.  Code,  %  9046. 

5.  Vendor  and  purohaser  ^»30l  —  Remedy  nf 
vendor  on  failure  of  purohaser  to  pay. 

A  vendor  retsining  tiie  title  may  sue  at  law 
for  the  balance  of  the  purchase  money  or  file 
biq  bill  in  eguity  for  the  speci&c  performance 
of  the  contract  and  take  an  alternative  decree 
that,  if  the  purchaser  will  not  accept  the  con- 
veyance and  pay  the  purchase  money,  the  prem- 
ises be  sold  to  raise  the  money,  and  that  the 
vendee  pay  any  defleleney  remafaiing  after  the 
application  of  the  proceeds  K^Aag  m>on  each 
sale. 

6.  Vender  and  purebaser  «3>2e5(l)— Qrantee 
wItheM  eeeelderatleN  held  to  heU  SHhJeet  te 
vendor's  lie*. 

Persons  to  whom  lead  wee  eenv^ed  by 

the  vendee  without  conslderetion  for  die  par- 
pose  of  sale  to  another  had  no  ntandiaf  la 
equity  in  an  ecdon  by  one  to  fwedoee  a  vea- 
dor'e  liw. 
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7.  Vartor  nt  parahiMr  «»280<3)— Walvar  vf 
vender't  Uta  oanMt  be  thttwa  uniett  pleatfai. 

In  actim  againat  grantau  of  vandee  to  en- 
force a  Tesdor'a  Hen,  defendants  could  not  urse 
tbat  plaintifTa  acceptance  of  a  mortgage  from 
the  Tendee  ^rived  plaint  of  hia  Tendor'e 
lien,  where  defendanta  did  not  plead  a  waiver 
of  the  irendor'a  lien. 

8.  Veador  aad  parahaaar  ^281  (■}— Llan  pre- 
ainad  to  axlat  aa  laoldant  of  aala. 

A  -rendor'a  Uen  ia  presumed  to  ezlat  and 
la  aa  incident  of  the  tranaactioo  of  sale  In  all 
caaea  onlees  the  intention  of  the  vendor  that 
U  ahall  not  exist  he  clearly  manifested  by  his 
acta  or  decIarationB,  and  ^e  burden  of  proof 
is  apon  the  Tendee  or  his  sacceasors  to  ^ow 
each  intention. 

9.  Pleading  «=a236(l)  —  Parmlttlag  amentf- 
■teata  wtthla  diseretlon  of  trial  court. 

The  permitting  Or  refnsfaig  of  amendments 
to  pleadfaiga  fs  a  matter  vitfain  the  Jn^dal  die- 
eretion  of  the  trial  coart 

10.  Pleading  «s>229— Ameadmaata  only  allaw 
«d  in  furtharaaea  of  Justice. 

Amendments  to  pleadings  are  only  allowed 
in  furUierance  ot  justice,  onder  Code  GIt. 
Proe.  I  473. 

On  Hearing  In  Supreme  Oonrt 

n.  Veador  and  parohasar  «s>266(8}— Taking 
•r  aaraoorded  aiartgaga  walvar  of  vandor'a 
nan. 

Taking  by  vendor  of  an  unrecorded  mort- 
gage was  a  waiver  of  hia  vendor's  lien. 

12.  Appeal  and  error  «s>t04l  (3)  —  No  oon- 
plalat  of  refasai  to  permit  amendnent  which 
vraald  aat  have  changed  result. 

Court  did  not  err  in  refusing  to  permit  an 
amendment  to  an  answer  where  the  final  result 
would  have  been  exactly  the  same. 

Appeal  from  Superior  Court,  San  Diego 
County ;  S.  M.  Marsb,  Judge.  ' 

Actlcm  by  Guy  Maltby  against  J.  Conklln, 
Jr.,  and  wife  and  Lorenzo  F.  Miller  and  oth- 
ers. From  an  adverse  iudgment,  the  last- 
named  defendant  and  others  appeaL  Af- 
firmed In  the  District  Court  of  Appeal,  and 
bearing  denied  in  Supreme  Court 

W.  O.  Wnde,  of  &U1  Diego,  for  appellants. 
W.  B.  Andrews,  oi*  San  Diego,  for  reapmd- 

IAI7GDON,  P.  J.  This  is  an  appeal  by  the 
defmdants  Lorenzo  F.  Miller,  Hattie  E.  Mil- 
ler, A.  G.  Wilde,  and  Mark  Wilde,  from  a 
judgment  for  plaintiff.  The  action  was 
brought  to  have  ascertained  the  amount  of 
the  purchase  price  due  to  plaintiff  from  de- 
fendants J.  Conklln,  Jr.,  and  Sara  Conklln 
for  certain  real  property  in  San  Diego,  and 
to  have  said  amount  declared  a  lien  upon  the 
said  premises;  also  to  have  whatever  In- 
terests the  defendants,  other  than  the  C<Hik- 
Uns,  might  have  in  the  property  declared  to 
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be  subsequent  and  subject  to  ttie  said  lien  of 
plaintiff.  Plaintiff  also  prayed  for  a  sale  of 
the  prepare  under  his  Uea,  and  for  goieral 

relief. 

The  facts  of  the  case  are:  OnMayll,  1915, 
plaintiff  entered  into  a  contract  with  the  de- 
fendants Conklln  under  which  It  was  agreed 
that  plaintiff  would  sell  to  said  Conkllns  lot 
11  In  block  17,  Ocean  Beach,  San  Diego,  for 
the  sum  of  $752.05.  A  copy  of  this  contract 
la  attached  to  the  complaint.  It  contains  the 
provisions  above  mentioned  and  the  further 
provision  that  the  title  to  the  property  Is  to 
remain  In  the  vendor  until  the  full  purchase 
price  Is  paid,  and  that  a  deed  to  the  property 
executed  by  plaintiff  should  be  placed  In  the 
hands  of  an  escrow  holder  with  Instructions 
to  deliver  the  same  to  defendants  Conklln 
upon  the  payment  of  all  Installments  of  the 
purchase  price;  but  in  the  event  of  default 
in  any  particular  by  said  defendants  the 
deed  to  be  returned  to  the  v^dor  and  the 
pur(±iase  contract  canceled.  In  pursuance  of 
said  contract,  plaintiff  executed  the  deed  pro- 
vided for  therein,  and  placed  the  same,  to- 
gether with  the  contract  of  purchase  and  sale 
with  the  escrow  holder.  Plaintiff  also  placed 
the  defendants  Conklln  in  possession  of  the 
property.  On  September  23,  1916,  while 
Conkllns  were  In  possession  of  the  property, 
and  with  no  further  payment  than  the  Initial 
payment  of  $10,  plaintiff  delivered  to  defend- 
ants Conklln  a  deed  to  said  property.  No 
further  payments  were  ever  made  upon  the 
purchase  price.  It  is  further  alleged  that 
the  purchase  price  has  not  been  secured  to 
plaintiff  otherwise  than  by  the  [tersonal  ob- 
ligation of  the  Conkllns.  It  was  alleged  that 
the  defendants  Miller  acquired  the  property 
without  consideration,  and  wiOi  fall  knowl- 
edge of  plalntlfCa  Uen  and  claim  for  the  pur- 
chase price  thereof,  and  that  the  other  de- 
fendants Wilde  acquired  their  Interest  under 
a  deed  of  trust,  with  full  knowledge  of  all 
the  facta. 

[1-4]  The  first  contention  of  appellants  la 
tbat  the  demurrer  to  the  complaint  ahonld 
have  bew  sustained,  as  the  complaint  does 
not  state  a  cause  of  action.  This  is  based 
upon  the  argumoit  that  It  appears  by  the 
complaint  tbat  the  vendor's  lieu  upon  the 
pronises  was  waived  by  the  agrement  con- 
tained in  the  contract  to  retain  the  title  to 
the  property  as  security  for  the  payment  of 
the  purchase  price,  and  that  this  Uen,  Wving 
been  once  waived,  could  never  be  revived 
again  by  rellngulsblng  the  security  so  pro- 
vided to  be  retained.  Therefore  sibilants 
argue,  when  a  deed  was  actually  given  to  the 
Conkllns  by  the  plaintiff,  without  the  pay- 
ment of  the  purchase  price,  the  plaintiff  was 
merely  waiving  the  security  vpblch  he  had 
reserved  to  himself  in  Uen  of  the  vendor's 
lien,  and  consequenfly  he  was  left  with  no 
security  whatever,  neither  the  vendor's  lien 
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nor  the  lien  reserred  by  the  written  contract 
We  think  there  Is  no  merit  In  Uils  contentloo. 
The  foundation  of  the  doctrine  aa  to  the  lien 
of  a  vendor  Is  in  the  genial  prindplea  of 
equity  and  moral  jnstloe  that  a  person  who 
has  acquired  the  estate  of  another  ought  not 
In  conscience,  as  between  them,  to  be  allowed 
to  beep  It  and  not  pay  ttie  ccnsideratlon  mon- 
ey. Selna  v.  Selna,  12S  Cal.  857.  68  Paa  16, 
78  Am.  St.  Rep.  47.  So  long  as  the  vendor 
retains  titl^  he  has  an  ogress  llm  for  un- 
paid purchoBe  money.  Avery  v.  Clark,  87 
CaL  619,  25  Pac.  910,  22  Am.  St.  Rep.  272. 
A  vendor's  Ilea  does  not  exist  nntil  the  ven- 
dor has  parted  with  title.  Avery  v.  Clark, 
snpra,  87  Cal.  625,  ft  Paa  919,  22  Am.  St 
R^.  2^  It  is  apparmt  that  one  cannot  im- 
pliedly waive  a  right  befbre  such  right  ex- 
ists. In  the  present  case,  when  the  contract 
was  made  for  the  sale  of  the  property,  re- 
serving Qie  title  fn  the  vendor  until  full  per- 
formance  by  the  vendee,  there  was  as  yet 
no  eqaltablfr  vendor's  lien  In  existence  be- 
cause the  title  had  not  yet  been  conveyed; 
that  being  true,  the  vendor  did  not  by  enter- 
ing into  this  omtract  waive  his  vendor's  lien. 
The  law  Implies  no  lien  from  a  mere  contract 
to  pay  the  pnrdtase  mcm^ ;  and,  where  Che 
vador  has  title,  he  has  it  without  any  oc- 
casion for  a  lien.  Vance  Bedwood  liumber 
Ca  V.  Durphy,  8  Cal.  App.  664,  671,  97  Pac. 
702.  It  was  not  until  later  whai  he  trans- 
ferred to  the  def^dants  the  legal  titles  with- 
out payment  of  the  consideration,  that  the 
law  created  for  him  a  vendor's  lien.  Section 
8046,  Glv.  Code ;  Dlngley  v.  Bank  of  Ventura, 
67  Cal.  467,  471;  Tripp  v.  Duane,  74  Cal.  86, 
01,  15  Pac.  430.  The  complaint  sets  out  no 
transaction  occurring  subsequent  to  the  time 
of  the  creation  of  Uie  equity  of  the  vendor's 
lien  which  indicates  a  waiver  of  such  lien. 

[B]  A  situation  somewhat  similar  to  that 
presented  hy  the  presoit  case  was  considered 
In  the  case  of  FlnneU  v.  Pinnell,  156  Cal.  5S0, 
at  page  597,  105  Pac.  740,  at  page  743,  134 
Am.  St.  Rep.  143.  In  that  case  It  appeared 
that  the  vendor  had  at  first  demanded  a 
mortgage  from  the  vendee  as  security  for  the 
unpaid  purchase  price,  but  later  withdrew 
that  demand  and  conveyed  to  the  vmdee 
without  such  security  being  given  him.  The 
court  said  in  discussing  this  matter: 

"The  fact  that  plaintiff  aslced  his  father  to 
give  a  mortgage  as  security  for  the  balance 
of  tile  purcliaae  money  and  that  his  father  de- 
clined to  do  BO  certainty  does  not  show  any 
disposition  on  plaintifTs  part  to  waive  any  se- 
curity given  him  by  the  law.  It  shows,  on  the 
contrary,  that  he  did  desire  to  obtain,  if  pos- 
sible, a  written  contract  of  security,  and  the 
utmost  shown  by  bis  snbsequent  wiUingnesa 
to  convey  without  obtaining  this  is  that  he 
withdrew  his  demand  for  such  a  contract,  not 
that  he  waived  anythiag  given  Idm  by  the  law." 

Likewise  in  the  present  case  the  transac- 
tion shown  In  the  complaint  Indicates  that 
the  plalntifC  abandoned  bis  right  to  have  an 


exjfren  lien  upon  flie  tffoperty,  but  does  not 
Indicate  that  he  also  relinquished  the  less 
valuable  r^t  of  a  vendw's  lioi.  As  stat- 
ed by  the  court  in  Sparks  v.  Hess,  16  CaL  104, 
In  the  case  of  a  vendor's  lien,  ttie  vendor  has 
parted  with  the  legal  and  equitable  title,  and 
possesses  only  a  bare  right  which  is  of  no 
operative  force  or  effect  until  established 
l^  the  decree  of  the  court ;  while  in  a  case 
of  retention  of  the  Ic^al  title  as  security  for 
the  purcliase  money  the  vendor's  position  is 
In  some  respects  similar  to  what  it  would 
have  been  had  he  executed  a  conveyance  to 
the  vendee  and  taken  from  him  a  mortgage 
upon  the  property.  A  vendcur  retaining  the 
title  may  in  like  manner  sue  at  law  for  the 
balance  of  the  purchase  money,  or  file  his  bill 
in  equity  for  the  specific  performance  of  Uie 
contract,  and  take  an  alternative  decree  that 
If  the  purchaser  ^rilL  not  acc^t  the  convey- 
ance and  pay  the  purchase  num^,  the  prem- 
ises be  sold  to  raise  the  money,  and  that  the 
vendee  pay  any  deddency  remalDlng  after  the 
application  of  the  proceeds  arising  upon  such 
sale. 

It  therefore  appeara  that  the  express  li«i 
which  the  plaintiff  was  entitled  to  Insist  up- 
on  under  the  contract  was  a  larger  right 
than  the  implied  vendor's  lloi.  By  a  con- 
veyance of  the  property  without  payment  of 
the  consideration,  plaintiff  waived  this  larger 
rlf^t,  but  certainly  he  did  not  thereby  waive 
the  lesser  right  to  a  vendor's  lien.  We  are  c€ 
the  opinion,  therefore,  that  the  complaint 
states  a  cause  at  action  against  the  defend- 
ants. 

The  evidence  and  findings  show  that  the 
appellants  Lorenzo  F.  Miller  and  Battle  S. 
Miller,  his  wife,  received  the  property  with- 
out consideration  and  with  full  knowledge  of 
the  transaction  between  the  plaintiff  and  his 
vendee,  Conklln.  The  record  shows  that 
Lorenzo  F.  Miller  was  a  brother  of  Sara 
Conklln,  wife  of  the  plaintiff's  vendee. 
When  the  Conklins  left  the  state  of  CaU- 
fomia,  Miller  undertook  to  dispose  of  this 
parcel  of  land  together  with  the  improve- 
ments thereon,  and  to  pay  the  plaintiff  the 
amount  due  upon  the  purchase  price.  This 
clearly  appears  from  the  correspondaice  be* 
tween  the  parties  and  from  the  findings  of 
the  court  For  this  purpose,  MlUer  asked 
that  the  legal  title  to  the  property  be  con- 
veyed to  him  so  that  he  might  execute  a  deed 
to  a  purchaser,  which  he  claimed  to  have 
found.  Solely  for  this  purpose  a  deed  was 
sent  to  him  ccmveying  the  property  to  hfan. 
No  consideration  was  paid  toe  the  execution 
of  this  deed,  and  Miller  was  instructs  not 
to  record  the  same  unless  the  anticipated 
sale  could  be  consummated.  Be^  liowever, 
did  record  the  deed,  making  himself  the  rec- 
ord owner.  He  never  consummated  any  sale, 
but  later  executed  a  deed  of  trust  upon  the 
property  for  $235,  in  favor  of  the  defendants 
Wlld^  to  secure  a  loan  which  he  obtained 
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from  them  npoo  the  property, 
he  secured  this  loan  he  represented  to  the 
Wildes  ttiat  he  -was  the  ahsolute  owner  ot 
the  property,  and  the  conrt  has  found  that 
the  Wildes  had  no  notice  of  the  real  facts 
and  were  bona  fide  Incnmbrancm  for  value 
without  notice. 

[S]  Because  of  this  finding,  the  WUdes  are 
protected  in  the  decree,  and  are  given  a  lien 
for  the  full  amount  of  their  loan  with  inter- 
est, which  Iten  is,  the  decree,  made  su- 
perior to  the  lien  of  the  plaintiff.  The 
Wildes  are  fully  protected  to  the  extent  of 
their  interest,  and  the  decree  provides  for 
the  payment  to  them  of  the  full  amount  due 
them  before  the  plaintiff  can  enforce  bis  lien 
upon  the  property.  We  cannot  see,  therefore, 
how  they  have  any  equitable  standing  here 
to  urge  the  many  technical  objections  which 
Bi^ar  in  their  brief.  And  as  for  the  Mil- 
lers, as  found  by  the  trial  court,  and  stated 
moat  forcefully  by  said  court  In  rendering 
its  decision,  they  have  no  standing  whatever 
In  a  court  of  equity.  They  never  had  any 
rights  in  the  property;  they  are  entitled  to 
nothing;  and  their  omduct,  as  disclosed  by 
the  record,  precludes  them  from  receiving 
any  consideration  in  an  action  of  this  kind. 

The  vendees,  J.  Oonklin,  Jr.,  and  Sara 
Conklln,  did  not  contest  plaintiff's  claim  of 
llai.  They  defaulted  In  the  trial  court  and 
have  not  appealed  from  the  Judgment.  Lor- 
enzo F.  Miller,  held  merely  the  bare  naked 
title  to  the  property  for  a  spedflc  purpose. 
He  never  had  any  equitable  title  to  the  prop- 
erty, and  the  agreement  under  which  he  was 
given  the  legal  title  was  for  the  benefit  of  the 
plaintiff,  and  Miller  violated  this  agreement. 
Tbe  other  defendants  (A.  G.  and  Mark 
Wilde),  as  before  stated,  have  been  protected 
by  the  decree  to  the  extent  of  the  money  ad- 
vanced by  them. 

[7,  t]  is  me  other  matter  urged  by 

appellants  which  we  shall  discuss  briefly. 
Upon  the  cross-examination  of  the  plaintiff 
the  attorney  for  Miller  and  Wilde  brought 
oat  tbe  fact  that  the  reason  the  transfer  of 
tbe  legal  title  to  the  property  had  been  made 
by  the  plaintiff  to  Gonklln  before  the  pay- 
ment of  the  full  purchase  price  was  that 
plalntiir,  at  the  time  of  said  transfer,  was  In- 
volved in  a  lawsuit,  and  wlsihed  to  divest 
hims^f  of  title  to  the  property  to  avoid  pay- 
ment of  any  Jndgm«3t  that  might  be  ob- 
tained against  him.  Appellants  n^  that  It 
apjfeaxB  from  the  evidence  that,  in  pursuance 
of  this  design,  plaintiff  deeded  to  Conklln  the 
property  in  controversy,  and  also  anotbw 
piece  of  land,  and  took  a  note  secured  by  a 
mortgage  upon  boQi  parcels  of  land,  as  pay- 
ment therefor.  Be  never  Intended  to,  and 
never  did,  put  this  mortgage  upon  record,  and 
nevor  enforced  nor  relied  upon  the  same. 
Appellants  urge  that  this  acceptance  of  the 
mortgage  deprived  plaintiff  of  his  vendor's 
lien.  However  true  this  would  be  as  an  ab< 
Btrad  proposition  of  law,  there  are  several 
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At  tbe  time  reasons  why  appellanti^  contention  la  with- 
out merit  up<ai  tbe  record  before  us  here. 
First,  appellants,  under  the  facts  shown  here, 
are  not  concerned  with  the  moUves  of  plain* 
tiff  In  deeding  his  property  to  Conklln  with- 
out the  full  payment  of  the  consideration. 
They  are  not  his  creditors  nor  his  grantees, 
and  have  no  interest  in  the  property,  save 
and  except  the  interest  of  Wilde  in  the  sum 
of  $235,  which  has  been  fully  allowed  In  the' 
decree.  FuriQiermore,  appellants  did  not 
plead  a  waiver  of  the  plaintiff's  lien,  and  the 
evidence  regarding  the  note  and  mortgage, 
relied  upon  by  appellants  to  establish  a  waiv- 
er, was  admitted  over  the  objections  of  the 
plaintiff.  A  lien  is  presumed  to  exist  and  is 
an  Incident  of  the  transaction  of  sale  in  all 
cases  unless  the  Intention  of  the  vendor  that 
it  shall  not  exist  be  clearly  manifested  by  his 
acts  or  declarations,  and  the  burden  of  proof 
is  upon  the  vendee  or  his  successors  to  show 
such  intention.  Finnell  v.  Flnnell,  supra; 
Selna  v.  Selna,  supra.  The  trial  court  denied 
the  motion  of  appellants,  made  at  the  close 
of  the  trial  and  argument,  to  amend  their 
pleadings  so  as  to  set  up  the  allied  waiver. 
In  denying  this  motion,  the  trial  judge  stated 
that  the  amendment  was  objected  to,  and  in 
view  of  the  default  of  the  Conkllns,  the  ven- 
dees, and  the  evidence  regarding  the  interests 
and  equities  of  the  other  parties  before  Ute 
court,  the  allowance  of  such  an  amendment 
would  ^oit  be  in  furtherance  of  Justice. 

[1, 1 0]  The  permitting  or  refusing  of 
amendments  to  pleadings  is  a  matter  within 
the  sound  judicial  discretion  of  the  trial 
court  Cheney  v.  O'Brien,  69  Cal.  199,  10 
Pac.  479;  Walsh  v.  McKeen,  75  Cal.  519.  17 
Pac.  673 ;  Fitzgerald  v.  Neustadt,  '91  Cal. 
600,  27  Pac.  936;  Trower  v.  City  and  County, 
157  Cal.  762,  769, 109  Pac.  617.  Amendments 
are  only  allowed  in  furtherance  of  justice. 
Section  473,  Code  Civ.  Proc.;  Klrby  v.  Su- 
perior Court,  68  Cal.  604.  606,  10  Pac.  119. 

And  this  discussion  of  the  equity  and  Jus- 
tice of  the  situation  presented  by  tbe  record 
leads  us  to  a  compelling  reason  for  the  af- 
firmance of  the  judgment.  It  is  that  an  ex- 
amination of  the  entire  record  convinces  us 
that  no  injustice  has  been  d<Hie  any  of  the 
appealing  defendants,  and  that  full  and  sub- 
stantial Justice  has  been  done  between  the 
parties.  To  reverse  this  Judgment  would  be 
to  override  all  of  the  equlttea  apparrat  in  tbe 
record,  and  to  make  mere  technicalities  and 
obvious  subterfuge  prevail  over  right  and 
Justice. 
The  Judgment  Is  affirmed. 


Weooncnr:  BKITTAIN,  J.;  NOURSB,  J. 

Opinion  ol  Supreme  Court  in  Banlc  Draiy- 
Ing  Hearing. 

PER  OUBIAM.  1^  aK>ilcatlon  for  a 
hearing  In  this  court  after  dedsUai  1^  the 
District  Court  of  Appeal  of  the  First  Appel- 
late District,  Division  2,  Is  denied. 
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111,12]  Id  draiylng  a  bearing,  we  desire  to 
say  that  we  do  not  agrefe  with  any  poaslble 
Intimation,  If  there  be  Boch,  In  tbe  opinion 
of  the  District  Court  of  AKJeal  tliat  the  tak- 
ing by  the  plalntUf  of  the  unrecorded  mort- 
gage was  not  a  waiver  of  any  vendor's  Ilea. 
But  such  waiver  was  not  lAeaded,  and  the 
trial  court  was  justified  in  r^uring  ttae  de- 
f^dants  leave  to  ammd  for  the  purpose  of 
pleading  it.  If  sudi  leave  had  be^  granted, 
the  aaij  result  vould  have  been  to  show 
merely  that  the  plaintiff  had  a  mortgage  lien 
instead  of  a  veodor'a  lioi.  Ttae  final  result, 
in  other  words,  would  have  been  exactly  the 
same. 

All  concur,  except  SLOAMB,  absent 


LAKESIDE  DITCH  CO.  at  al.  V.  PACKWOOD 
DITCH  CO.   (Civ.  2183.) 

(District  Gonrt  of  ^peal,  Tliird  District 
Oallfomla.  Dee.  7,  1920.) 

1.  Corporation  ^s=3503(3)  — Defeadant  oorpo- 
ratlOR  not  eatitled  to  absolute  right  of  ra- 
movaJ  of  case  to  county  of  residence. 

Where  a  corporation  1b  sued  in  a  comity 
other  than  wherein  it  has  Its  place  of  baBineBs 
and  therefore  where  it  "resides,"  as  permitted 
by  Const  art  1%  f  10,  snbject  to  change  of 
Tenue  **as  in  other  eases,"  it  has  no  absolute 
right  to  remoTal  to  the  connty  of  Its  reaidence 
UDder  Code  Civ.  Proc  |S  895,  397,  providing  for 
trial  where  defendant  resides,  and  for  change 
to  the  proper  conntr.  hot  can  only  secnre  a 
removal,  "as  in  other  cases."  on  same  ground 
legally  recogBised  other  than  that  of  residence 
in  another  county. 

2.  Venne  «=:>6&— County  la  which  title  ^ow« 
aetlea  to  have  besa  brosght  prima  fade 
prapar  ooaafy. 

The  presumption  is,  la  the  absence  of  an 
affirmative  showing  in  tiiat  particular,  that  tbe 
county  in  which  the  title  of  tbe  action  showa 
that  It  is  brought  is,  prima  facie,  tbe  proper 
county,  where  the  court  in  which  the  action  is 
brought  baa  Jurisdiction  of  the  nubject-matter 
thereof. 

3.  Corporations  ®=3503(3)-^IIegatlon  held  to 
dladose  that  contract  was  made  la  coun^  in 
which  action  was  commenced. 

In  action  against  corporation  for  ita  pro- 
porttonate  share  of  expenses  incurred  by  asso- 
ciation of  which  it  was  a  member,  due  under  a 
contract  to  pay  proportionate  share  thereof,  al- 
legation of  complaint  tliat  "said  association  is 
located  in  Tulare  county,  and  does  its  busineaa 
therein,  and  said  transaetiimB  took  place  there* 
in,"  held  sufficient,  on  motion  for  change  of 
venue,  to  disclose  that  tbe  contract  sued  on 
was  n^ade  in  such  county. 

4.  Vesue  4s»70  —  Complaint  oaaaot  be  ehal- 
lenged  for  Insufltoloaey  of  faott  by  idHdavIt 
oa  motion  for  ehanga  of  vsnae. 

Tbe  complaint  cannot  be  challenged,  on  mo- 
lion  for  change  of  venue,  eithw  for  fiunfficiencr 


of  tbe  facts  or  fiasoffldency  of  the  statement 
of  the  facts  by  an  affidarit  of  merits  or  any  af- 
fidavit filed  in  surii  a  proceeding,  and  may  be 
considered  on  such  motion  only  in  so  far  as  It 
may  throw,  or  tend  to  throw,  Ugbt  on  the  ques- 
tion whether  the  action  should  or  should  not 
be  removed. 

5.  Corporations  q=»503( 3)— Payments  to  asso- 
cdatloa  presumed  on  motion  for  ohaage  of 
venue  payable  at  its  place  of  business. 

In  action  on  contract  of  defendant  corpo- 
ration to  pay  its  proportionate  share  of  ex- 
penses incurred  by  association  of  which  it  was 
a  member,  it  will  be  presumed,  under  Civ.  Code, 
SS  1488,  148&,  on  motion  for  change  of  venae, 
that  the  payments  were  to  be  made  at  the  prin- 
tipal  place  of  busineaa  of  the  aBSodatioai,  in 
the  absence  of  a  showing  of  an  agreement  to 
make  payments  at  some  other  idaee, 

6.  Pleading  «»8(3)— Allepatloi  that  traasao- 
tlons  took  place  In  county  heW  statensst  of 
faol. 

Allegation  of  complaint  that  *^an8actiona 
took  place"  in  county  in  which  action  waa 
brought  held  a  statement  of  fact  and  not  a 
statement  of  a  legal  conclusion. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; W.  B.  Wallace^  Judge. 

Action  by  the  Lakeside  Ditch  Company  and 
another  against  the  Packwood  Ditch  Com- 
pany. From  an  order  denying  Its  motion  for 
chaise  of  v^ue,  the  defendant  appeals.  Af- 
firmed. 

C  W.  Pendleton,  of  Los  Angtites,  fiw  ap- 
pellant 

Laikins  &  Bailey  and  Famswortfa,  Uc- 
Qnre  ft  Burke,  all  of  Visalla,  for  respond- 
enta. 

HART,  J.  This  is  an  appeal  from  an  or- 
der of  the  superior  court  of  Tulare  county 
denying  appellant's  motion  for  a  change  of 
the  place  of  trial  from  the  county  of  Tulare, 
Cal.,  to  ttae  dty  and  comity  of  San  SVandsco, 
Cal. 

On  July  26,  1919,  plaintiffs  commenced  an 
action  in  the  superior  court  of  the  county  of 
Tulare,  in  which  they  demanded  judgment 
against  the  defendant  in  the  sum  of  $9,054.- 
23,  together  with  attorney's  fees  and  costs. 
The  action  Is  based  upon  a  certain  contract 
between  the  plaintiff  and  the  defendant  and 
certain  other  corporations.  Within  the  time 
allowed  by  law  appellant  filed  a  demurrer  to 
said  complaint,  and  at  the  same  time  filed  a 
notice  of  motion  and  a  demand  for  a  change 
of  the  place  of  trial  of  said  action  from  the 
county  of  Tulare  to  the  city  and  county  of 
San  Francisco.  Said  motion  and  demand 
were  supported  by  an  affidavit  made  by  the 
defendant's  president,  who  therein  deposed 
that  the  principal  place  of  business  of  the 
defendant  was,  at  tbe  time  of  the  commmce- 
ment  of  ttae  action,  and  at  all  times  ttaereaft- 
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er.  In  tbe  city  and  connty  of  San  Xmndaco, 
and  tbat  deponent,  bavtaig  fully  stated  the 
facts  of  tbe  case  to  the  defendants  attomey, 
wu  adrised  by  ttie  latter  Uiat  defendant 
ham  a  *^ood  and  sntistantlal  defeme  upon 
the  merits  of  said  actUm,"  etc.  It  wlU  be 
otwerred  that  the  sole  ground  upon  which 
the  demand  for  a  diange  of  the  place  of 
trial  of  the  action  was  based  la  that  of  the 
residence  of  the  defendant 

The  contract  Is  set  out  in  the  complaint  In 
hsBC  Torba.  It  appears  that  tb&  idalntlffsi 
the  defendant  and  a  nnmber  of  oftav  corpo- 
ratlons  owning  In  severalty  certain  canals 
and  ditaiee  have  been  fta  a  long  period  of 
time,  and  were  at  the  time  of  the  commenc- 
ing this  actlcna,  "appropriating,  dlTerttng, 
and  nslng  water  from  tliat  certain  natural 
water  course  known  as  the  St.  Johns  river, 
and  the  branches,  conthmatlons,  and  exten- 
sions thereof."  All  the  corporations  referred 
to,  including  the  plalntilfs  and  the  defendant, 
for  the  purpose  of  protecting  their  respective 
rights  to  the  water  flowing  in  said  river  from 
wrongful  interferencje  by  other  parties  and 
effecting  a  proper  division  of  said  waters 
between  them,  entered  into  said  contract. 
Tbe  preamlde  of  said  contract  declares  that 
"it  will  be  necessary  to  clean  out  and  im- 
prove the  channels  of  each  of  said  streams 
[the  St  Johns  river  and  tbe  Kaweah  river, 
from  which  tbe  former  is  supplied],  and  for 
such  purpose  to  expend  large  sums  of  money," 
and,  furthermore,  that  "it  may  become  neces- 
sary to  institnte  or  defend  actions  at  law  in 
the  courts  for  the  prote(;tion  and  preservation 
of  the  rights  of  the  parties  hereto  or  some 
of  them  In  and  to  the  waters  of  said  streams.** 
It  Is  then  provided  In  tbe  contract  that  the 
parties  thereto  shall  constitute  an  associa- 
tion composed  of  one  representative  and  an 
alternate  selected  from  the  stod^holders  of 
each  of  the  corporations  making  and  sub- 
scribing to  the  contract  to  act  for  and  In 
behalf  of  said  corporations,  and  that  "the 
rQ)resentatlves  so  selected  shall  have  the 
power  to  folly  carry  out  all  the  provisions  of 
this  agreement,**  each  lAidi  representative  be- 
ing vested  with  fall  power  to  bind  his  princi- 
pal or  piindpals  "In  all  matters  pertaining 
to  this  agreement" 

The  cfmtract,  after  outlining  flie  method 
for  effecting  the  permanent  organlcatlott  of 
the  asBodatlfm  (designating  tbe  ofllcers  there- 
of and  the  method  of  their  selection),  and 
setting  fwth  in  detail  the  quantity  of  waters 
each  of  the  said  corporations  diall  be  en- 
titled to  use,  which  Is  regulated,  of  course, 
according  to  their  respective  rights  as  to 
qnantlty  and  prltnlty  al  appropriation,  pro- 
vides that  said  association  may  for  and  on 
behalf  of  the  parUes  to  ttie  said  contract  in- 
cur any  expense  necessary  to  ke^  the  waters 
rightfully  entitled  to  flow  in  the  St  John's 
river  flowing  therein  down  to  the  head  of  the 
BBTeral  dttchas  of  the  parties  to  the  agree- 
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moit,  and  to  cause  said  waters  to  be  dtflver- 
ed  to  the  reoqpectlTe  ditdiea  of  said  parties, 
"and  to  take  all  st^  and  Incur  all  necessary 
expense  to  oiforce  and  protect  the  rlgbte  of 
said  parties  to  the  watera  of  said  river  and 
to  the  nee  thereof,  and  to  commence  or  de- 
fend any  action  or  actions  at  law  for  said 
purpose  In  their  own,  Joint  or  several  names, 
or  as  said  association  may  deem  best  whldi 
expense  the  parties  hereto  agree  to  pay ; 
provided,  that  no  ocpense  shall  be  Incurred 
for  any  action  which  may  arise  between  any 
of  the  parties  to  this  agreemoit"  The 
twelfth  article  of  the  agreemait  provides  as 
follows: 

"And  it  is  further  agreed  that  each  of  the 
parties  to  this  agreement  and  each  of  those 
who  may  hereafter  unite  with  them,  shell  pay 
and  bear  such  a  proportion  of  the  expenses  In- 
earred  by  this  association  as  the  nnmber  of  feet 
of  water  to  which  each  Is  entitled  to  have  turn- 
ed to  him  or  it,  according  to  the  terms  of  this 
agreement,  bears  to  the  whole  nnmber  of  feet 
of  wster  to  which  all  are  entitled." 

The  sixteenth  article  provldea: 

"Said  association  shall  hold  soch  special 
raeetisgB,  and  at  soch  place  or  places,  as  it  may 
determine  in  Its  by-laws,  but  a  regular  meeting 
of  SQch  association  shall  be  held  once  each  year 
in  the  of  Yisalia»  connty  of  Tolare,  and 
state  of  CaUfomia." 

It  Is  alleged  in  the  complaint  that  the 
defendant,  through  and  by  one  George  H. 
CSastle,  acting  under  a  duly  executed  power 
of  attorney  from  defendant  entered  Into 
and  became  a  party  to  the  above-mentioned 
contract;  that,  after  the  said  association 
was  formed,  it  found  tbe  channel  of  the  St 
John's  river  in  such  a  condition  f^om  ob- 
structions, etc.,  that  it  was  with  difficulty 
that  the  waters  of  said  river  could  be  car- 
ried to  the  Intakes  of  the  ditches  and  canals 
of  the  parties  to  tbe  said  contract,  and  that 
a  large  amount  of  work,  including  the  con- 
struction of  a  cement  dam,  had  to  be  done, 
and  was  actually  done,  to  get  the  waters 
rightfully  flowing  In  said  river  to  tbe  heada 
of  the  ditches  <^  the  aald  parties,  including 
that  of  the  deCmdant^  canal;  that  tbe 
association,  to  protect  its  rights,  has  been 
compelled  to  and  has.  at  dilterent  times  since 
the  formation  of  said  association,  brought 
and  defended  suits  at  law  In  Oe  names  of 
ttie  members  of  eiUd  association,  and  was 
ctmipelled  to  and  did  expend  large  sums  of 
money  for  such  purposes;  that  a  suit  by 
the  asBOdatlon,  in  tbe  nunee  of  the  members 
thereof.  Incltidlng  d^endant  aa  one  of  the 
plaintiffs  therein,  was  initiated  In  June.  1916, 
in  the  BOperlor  court  of  Tulare  county, 
against  the  Lindsey-Strathmore  Irrigation 
District  to  enjoin  tbe  latter  from  farther 
pnmplng  waters  rightfully  entitled  to  flow 
in  the  St  Jcdin's  river,  whldi  pumping  of 
water  by  said  district  wrongfully  Interfered 


Digitized  by  Google 


286  FAOinO 

with  the  legal  right  of  the  membere  of  eaid 
asBodatltm  in  the  waters  of  s&id  etream; 
Uiat  the  defendant  knew  of  the  work  done 
above  moitloned  hj  the  assodation  to  facili- 
tate the  flow  In  said  river  of  the  waters 
rightfully  "belonging  to  said  stream  when 
said  work  was  done,  and  knew  of  the  suits 
at  law  prosecuted  and  defended  by  said  as- 
sociation for  and  In  behalf  of  the  members 
thereof  when  said  sulia  were  commenced  and 
were  pending  and  tried,  and  that  defendant 
■acquiesced  in  and  accepted  the  benefits  of 
the  work  done  and  acquiesced  In  the  course 
of  the  association  in  prosecuting  and  defend- 
ing the  several  suits  referred  to.  It  Is  al- 
leged that  the  aggregate  pro  rata  share,  un- 
der the  terms  of  said  contract,  of  the  defend- 
ant for  the  expenses  eo  Incurred  by  said 
association  is  the  sum  of  $9,054.23,  for  which, 
as  above  stated.  Ju^ment  Is  prayed.  It  Is 
further  alleged: 

"That  said  association  Is  loc&ted  In  said  coun- 
ty of  Tulare  and  does  its  business  therein,  and 
said  transactions 'took  place  therein,  .and  said 
cause  of  action  arose  therein." 

It  Is  also  alleged  that  within  six  months 
prior  to  the  commencement  of  this  action  the 
said  association  notified  the  defendant  of  its 
share  of  the  expenses  Incurred  as  above  ex- 
plained, demanded  payment  by  defendant  of 
said  aggregate  smn,  but  that  defendant  has 
refused,  and  still  refuses,  to  pay  said  amount 
or  any  part  thereof. 

[1]  The  plaintiffs  contend  that  the  place 
of  trial  of  the  action  is  fixed  by  section  16 
of  article  12  of  the  Constitution,  which  reads: 

"A  corporation  or  assodation  may  be  sned 
in  the  county  where  the  contract  is  made  or 
is  to  be  performed,  or  where  the  obligation  or 
liability  arises,  or  the  breach  occurs;  or  in  the 
county  where  the  principal  place  of  business  of 
snch  corporation  is  situated,  subject  to  the 
power  of  the  court  to  change  the  place  of  trial 
as  in  other  cases." 

The  position  of  the  defendant  Is  twofold, 
Tl2. :  <1)  That  the  defendant  li^  by  virtue  of 
Kction  BBS  of  the  Code  of  Civil  Procedure, 
entitled  to  have  the  case  tried  in  the  city  and 
county  of  San  Fran<d8C0,  which  is  Its  prin- 
cipal place  of  business,  and  therefore  where 
it  "resides,"  within  the  meaning  of  said  sec- 
tion ;  09  that,  conceding  that  the  action  may 
be  commenced  and  tried  In  any  of  the  coun- 
ties referred  to  in  section  16  of  article  12  of 
the  Constitution,  other  than  the  county  in 
which  the  defendant  resides,  the  plaintiffs 
have  not  shown  by  their  complaint  that  the 
contract  upon  which  recovery  is  sought  was 
either  made  or  to  be  performed  or  that  the 
obligation  or  liability  arising  thereon  arose 
or  the  breach  of  said  contract  occurred  in 
Tulare  county.  Section  39S  of  the  Code  of 
Civil  Procedure  provides  that  In  all  cases 
other  than  those  specified  in  the  three  "pre- 
ceding sectloas"  the  action  must  be  tried 
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in  the  countgr  In  which  tbe  deftndonti,  or 
some  of  them,  reside  at  the  oommawement 
of  the  action,  or  if  It  be  an  action  for  in- 
jury to  person,  or  property,  etc.  (referring^ 
to  particular  kinds  of  torts),  the  action  must 
be  tried  in  the  county  where  the  injury 
occurs  or  In  which  the  defendants  or  some  of 
them  reside  at  the  commencement  of  the 
action.  Said  section,  it  is  hardly  necessary 
to  say,  includes  all  personal  actions,  save 
certain  other  personal  actions  in  some  way 
involving  or  affecting  real  property,  and 
which  may.  In  the  absence  of  a  better  desig- 
nation, be  termed  quasi  personal.  Grocers', 
etc..  Union  v.  Kern  County  Land  Co.,  150 
Cal.  466,  89  Pac.  120. 

The  section  of  the  Constitution  above  quot- 
ed herein  declares,  it  will  be  observed,  that 
a  corporation  may  be  sued  in  any  one  of  sev- 
eral counties,  subject  to  the  power  of  the 
court  to  change  the  place  of  trial  as  in  other 
cases — ^that  Is,  as  in  the  cases  mentioned  In 
section  897  of  the  Code  of  Civil  Procedure— 
to  wit:  (1)  The  county  where  the  contract 
Is  made;  (2)  in  the  county  where  the  con- 
tract is  to  be  performed;  (S)  in  the  county 
where  the  obligation  arises  or  the  breach  oic 
the  contract  occurs;  (4)  In  the  principal 
place  of  business  of  the  corporation. 

The  present  action  obviously  does  not  in- 
volve or  affect  In  any  sense  or  measure  the 
title  to  land.  It  in  no  way  bears  any  rela- 
tion to  the  title  to  or  an  Interest  in  land.  It 
is  one  which,  while  not  strictly  so.  Is  in  its 
practical  effect  for  the  enforcement  of  a  con- 
tract for  the  payment  of  money.  Hence  It 
Is  purely  and  simply  a  personal  or  transitory 
action,  and,  being  such  an  action,  it  clearly 
comes  wlthlQ  the  class  of  actions  referred  to 
by  section  16  of  article  12  <tf  the  Constitu- 
tion, and  is  therefore,  as  to  the  matter  of 
venue,  governed  by  said  section  of  the  or- 
ganic law.  In  other  words,  the  plaintifES 
had  the  right  to  ommenee  the  action  In  the 
county  where  the  contract  was  made  or 
where  it  was  to  be  performed,  or  where  the 
obligation  aroseL  Lewis  v.  S.  P.  O.  B.  B.  Oo.. 
66  CaL  a09,  6  Pac.  79;  National  Bank  v. 
Superior  Ooort,  etc.,  S3  Cel.  491,  24  Pac  1B7 ; 
Trezevant  v.  Strong  Co.,  102  CaL  47*  86  Pac. 
395 ;  Whitney  &  Co.  v.  Sellers'  Com.  Co.,  130 
Cal.  188,  62  Pac.  472;  Hlller  ft  Lax  v.  Kern 
Co.  I^nd  Ca,  134  Cal.  586,  66  Pac.  856; 
Bank  of  Yolo  v.  Sperry  Flour  Co.,  141  Cal. 
314,  74  Pac.  865,  65  L.  R.  A.  00;  Grocers*, 
etc.,  Union  v.  Kern  County  Land  Co.,  150 
CaL  466,  89  Pac.  120;  Cook  v.  Bay  Manu- 
facturing Co.,  159  Cal.  694,  115  Pac.  318. 
And,  having  the  right,  under  the  constitu- 
tional provision  in  question  to  commence  the 
action  against  the  corporation  In  the  county 
where  the  contract  sued  on  was  made  or  per- 
formed or  the  liability  of  the  defendant  arose, 
they  have  the  right  to  have  the  action  tried 
or  prosecuted  to  a  finality  In  that  coimty, 
unless  the  place  of  trial  Is  changed  for  some 
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other  aoffldent  reason  titian  tbat  of  the  reA- 
dence  of  the  corporation  dofendant.  Jager 
▼.  California  Bridge  Go..  104  CaL  542.  SS 
Pac.  413,  and  the  cases  above  dted. 

Prior  to  the  case  of  Grocers*,  etc:,  TTnlon 
Kern,  etc.,  Co.,  160  Cal.  466. 88  Pac.  120,  supra, 
the  cases,  of  which  there  are'' many,  In  effect 
uniformly  held  that  section  16  of  article  12 
of  the  Constitution  applied  to  any  and  all 
actions  against  corporations.  The  case  of 
Miller  &  Lux  v.  Kern  County  Land  Co.,  134 
Cal.  586,  66  Pac.  856,  which  Involved  an  ac- 
tion for  damages  for  alleged  injury  to  real 
prt^erty,  expressly  held  that  the  provisions 
of  the  Constitution  as  to  the  place  of  trial 
applied  in  that  case.  Both  the  plaintiff  and 
the  defendant  were  corporations,  and  the 
principal  place  of  business  of  both  was  In 
the  dty  and  county  of  San  Francisco.  The 
action  was  brought  in  the  superior  court  In 
and  for  the  city  and  county  of  San  Francisco, 
and  the  defendant's  motion  to  have  the  place 
of  trial  changed  to  Kern  county,  wherein  the 
land  alleged  to  have  been  injured  was  situate 
ed,  was  denied.  The  claim  was  that,  under 
section  392  of  the  Code  of  Civil  Procedure, 
which  provides  that  actions  for  Injuries  to 
real  property  must  be  tried  in  the  county 
where  the  subject  of  the  action,  or  some  part 
thereof,  Is  situated,  the  venue  of  the  action 
was  In  Kem  county.  The  Supreme  Court 
affirmed  the  order,  and  held,  substantially, 
that  but  for  section  16  of  article  12  the  place 
of  trial  of  the  action  would  t)e  Kern  county, 
where  the  land  charged  to  have  been  injured 
waa  situated,  but  further  held  that  the  sec- 
tion of  the  Constitution  "Is  in  the  nature  of 
a  Code  proTl^<m  in  regard  to  procedure,  and 
!■  ohTlonsly  self-executing  and  diifers  from 
a  statutory  provision  only  In  tbat  It  cannot 
be  replied,  nor  can  Its  scope  and  operation 
be  limited  by  a  statute.  So  far  as  It  con- 
flicts with  the  statute,"  continned  the  court, 
"the  statute  must  give  way."  But,  In  the 
Grocers'  Union  Case,  supra,  the  question 
whether  section  16  of  article  U  of  ttie  Con- 
stitution, In  so  far  as  It  might  purport  to 
apply  to  actions  affecting  the  title  to  or  an 
Interest  in  real  property,  was  In  contraven- 
tion of  the  inhibition  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States,  in  that  it  denied  to  corporations  a 
right,  accorded  to  natural  persons,  to  have 
an  action  affecting  the  title  to  or  an  Intnest 
in  real  property  tried  In  the  county  where 
such  property  is  situated,  was  raised  for  the 
first  ttme,  and  it  was  held  In  that  case,  after 
an  exhaustive  review  of  the  anestlon,  that, 
since  the  provisions  of  a  statute  in  regard 
to  the  venue  of  an  action  "involve  rights  In 
respect  to  which  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States  for- 
bids arbitrary  discrimination,"  section  16  of 
article  12  of  our  own  Constitution  was,  to 
the  extent  that  it  purported  to  apply  to  ac- 
ttons  affecting  the  title  to  or  interest  in  land. 


unjustly  discriminatory  and  violative  of  tb/o 
Inhlbitbm  of  said  Fourteenth  Amendment 
Tbat  case,  however,  does  not  hold  that  sec- 
tion 16,  article  12,  does  not  apply  to  and 
govern  In  the  matter  of  venue  in  transitory 
actions  against  corporations.  To  the  con- 
trary, the  opinion.  If  not  expressly,  by  clear 
Inference,  recognizes  the  validity  of  that  sec- 
tion of  the  state  Constitution  in  so  far  as  It 
applies  to  purely  personal  actions  against 
corporations;  and  in  the  later  case  of  Cook 
V.  Bay  Manufactiuring  Co.,  supra,  the  court, 
In  an  opinion  by  the  late  Chief  Justice  Beat- 
ty.  holds  ttiat  corporations  are,  as  to  venue  In 
transitory  actions,  subject  to  the  provisions 
of  section  16  of  article  12,  and  that,  so  far  as 
such  actions  are  concerned,  that  provision  of 
the  Constitution  Is  ];>aramount  to  the  Code 
sections  respecting  the  place  of  trial  thereof. 
And  In  that  case  one  of  the  points  directly 
raised  involved  a  consideration  of  the  ques- 
tion whether  "section  16  of  article  12  of  the 
Constitution  of  California,  aa  heretofore  con- 
strued, is,  in  Its  appllcaton  to  transitory  ac- 
tions, such  as  this,  violative  of  a  right  se- 
cured to  our  domestic  corporations  by  the 
Fourteenth  Amendment  to  the  federal  Con- 
stitution." The  Chief  Justice  reviewed  the 
Grocers'  Union  Case,  which  was  cited  by  the 
appellant  is  the  Oook  Case  as  in  support  of 
an  affirmative  answer  to,  the  question.  The 
learned  writer  of  the  opinion,  as  seen,  an- 
swered the  question  negatively,  and  pointed 
out  In  characteristically  clear  and  forceful 
language  the  distinction  and  the  reasons  sup- 
porting the  distinction  between  the  Grocers' 
Union  Case  and  the  case  then  considered 
by  him  and  decided  by  the  court.  After  giv- 
ing the  reasons  which  obviousiy  prompted 
the  incorporatioh  of  section  16  into  fbe  Con- 
stitution, he  said,  in  holding  that  said  pro- 
vision applied  to  an  action  such  as  the  one 
he  was  considering  in  that  case: 

"Here  it  appears  tliat  there  were  at  the  time 
our  Constitution  was  adopted  weiglity  consid- 
erations juBtifying  ttie  discrimination  as  to  ac- 
tions arising  out  of  breach  of  c<mtract.  The 
same  conditions  which  prevailed  at  that  time 
stIU  continue,  though  modified  to  some  extent 
by  the  fact  tbat  other  places  outside  of  San 
Francisco  are  now  the  principal  places  of  busi- 
ness of  many  large  corporations  formed  since 
the  adoption  of  the  Constitution,  which,  how- 
ever, may  be  held  to  have  accepted  as  one  of 
the  conditions  of  their  corporate  existence  the 
particular  provision  of  onr  Constitution  here, 
in  qnestion.  If  the  views  above  stated  are  cor-' 
reel,  this  case  is  governed  by  the  principle  af- 
firmed In  Cincinnati  St.  Railway  Co.  v.  Snell, 
193  U.  S.  80  (24  Sup.  Ct  319,  48  L.  Bd.  604)— 
the  principle,  tbat  is  to  say,  that  the  Four- 
teentii  Amendment  safeguards  only  fundamental 
rights,  and  not  the  mere  form  which  the  state 
may  deem  proper  (or  their  oiforcement.  That 
was  a  case  involving  a  discrimination  made  hy  a 
statute  of  the  state  of  Ohio  between  corpora- 
tions and  natural  persons  as  to  the  venue  of 
personal  actions,  and  the  statote  was  nphdd 


Digitized  by  Google 


288 


195  PACZ7Z0  BBPOBTXIB 


(Gal 


hy  the  Sapreme  Court  of  tbe  United  State* 
without  anj  duaenting  opinion." 

It  is  thus  to  be  seen  that  the  rule  In  Oall- 
fomla  with  respect  to  the  place  of  trial  of 
transitory  actions  against  corporations  Is  as 
it  to  declared  In  section  16  of  article  12  of 
our  state  Constitution.  The  result  la  that 
a  corporation  against  which  such  an  action 
is  brought  ^as  no  absolnte  right  to  have  the 
action  either  commenced  or  removed  to  the 
county  In  which  It  has  Its  principal  place  of 
business,  which  Is  the  county  of  Its  residence, 
merely  upon  that  ground  or  for  that  reason, 
but  can  only  secure  a  removal  "as  In  other 
cases"  or  xxpoa  some  ground,  legally  recog- 
nised, other  than  the  fact  tiiat  Its  residence 
18  In  a  county  other  than  the  county  In  which 
the  action  baa  been  commenced.  See,  also, 
In  addition  to  the  cases  above  named,  Eddy 
V.  Houghton  et  al.,  6  Cal.  App.  SS,  87,  91  Pac. 
397. 

[2]  It  now  remains  to  be  seen  whether  It 
is  soffldentiy  made  to  appear  that  the  Tenne 
of  tbe  present  action  is  In  Tulare  county. 
And  first  we  remark  as  to  this  proposition 
that  the  record  tnmisbes  no  direct  predicate 
for  the  conclusion  that  the  venue  is  not  in 
that  county.  In  other  wcn^s,  there  to  noth- 
ing afBrmatlvely  appearing  in  the  complaint 
that  Indicates  that  Tulare  county  to  not  tbe 
I^lly  proper  place  for  the  commencement 
and  trial  of  tbe  action,  unless  It  be  true,  as 
the  counsel  for  the  appellant  contends,  that 
the  fact  that  the  complaint  fallB  directly  to 
aver  or  show  that  the  contract  sued  on  was 
either  made  or  was  to  be  performed  In  said 
county  must  be  regarded  as  a  sufficient 
ground  or  reason  for  Inferring  and  so  hold- 
ing that  the  venue  is  not  in  the  county  nam- 
ed. But,  as  to  this  latter  proposition  It  is  to 
be  said  that,  In  the  very  logic  of  the  situa- 
tion, it  is  groundless.   The  presumption  Is, 
In  the  absence  of  an  affirmative  showing  In 
that  particular,  that  the  county  In  which  the 
title  of  the  action  shows  that  it  is  brought 
Is,  prima  facie,  the  proper  county,  where  the 
court  in  which  the  action  Is  brought  has 
Jurisdiction  of  the  subject-matter  thereof. 
Chase  v.  S.  P.  0.  a  Co,  83  Cal  468.  472,  23 
Pac.  682.       therefore,  the  only  showing  of 
TOine  in  this  case  was  in  the  title  of  the  ac- 
tion, there  would  be  at  least  a  prima  fade 
staoffring  of  venue  In  Tulare  county  whiioi 
would  be  suffldent  to  cast  the  burden  upon 
■  tbe  defendant  to  show  Hut  Hie  contract  was 
not  made  nor  to  be  performed,  ta  that  the 
breach  thweof  by  it  or  Its  liability  by  reason 
of  ttw  breach  thereof  did  not  occur  or  arise 
ttt  aald  county.  This  Deeessariiy  follows  fxam 
the  proposition,  before  stated,  tbat  a  corpora- 
tion defendant  to  not  atltled  as  of  right;  as 
In  cases  of  transitory  actions  In  irtiich  the  de- 
feadants  are  natural  persons,  to  bSTe  an  ac- 
tion agalast  it  removed  from  the  county  In 
vUdi  it  is  commenced  to  tbe  county  of  its 


residence,  ^era  Oie  aeUon  Is  bronght  la  a 
county  other  Gmn  Uiat  In  which  Its  principal 
place  of  business  Is.  The  defendi^t  here  did 
not  undertake  to  discharge  the  burden  thus 
resting  upon  It  It  relied  merely  upon  the 
mere  fact  that  Its  residence  was  in  the  dty 
and  county  <a  San  Ptancisco. 

r.J-5]  But  we  think  the  complaint  Itself 
suffldently  dlsdoses  that  the  contract  was 
made  In  the  county  of  Tulare.   As  seen,  the 
contract  Is  set  out  in  full  in  the  complaint, 
and  Immediately  following  are  the  avennents 
of  the  facts  constituting  the  gist  of  the  action 
against  the  defendant,  after  which  It  Is  al- 
leged, as  above  shown,  that  "said  associa- 
tion to  located  In  Tulare  county  and  does  Its 
business  therein ;  and  said  transactions  took 
place  therein,  and  said  cause  of  action  arose 
therein."    These  averments  are  not  denied 
or  controverted  in  the  affidavit  of  merits 
filed  by  defendant  or  at  all.  They  would  un- 
doubtedly be  held,  under  a  challenge  by  a 
demurrer,  to  involve  an  Insuffident  statement 
of  the  facta  sought  thereby  to  be  stated,  for 
they  do  not  involve  a  direct  statement  that 
the  business  of  the  association  was  at  all 
times  done  or  carried  on  In  Tulare  county. 
In  thto  connection,  though,  we  may  remain 
tbat  the  complaint,  on  a  motion  for  a  diange 
of  venue,  cannot  be  challenged  either  for  in- 
suflScIency  of  facta  or  Insuffldency  of  the 
statement  of  the  facts  by  an  affidavit  of  mer- 
its or  any  affidavit  filed  in  such  a  proceeding. 
That  pleading  can  be  considered  only  In  so 
far  as  it  may  throw  or  tend  to  throw  any 
light  upon  the  questlm  whether  the  acticm 
should  or  shonld  not  be  removed,  and,  so 
conaldering  the  averments  Just  mentioned, 
we  think  that,  taken  all  together,  ttey  involve 
a  statement  of  facts  and  drcamstanoes  suffl- 
dent, upon  a  motion  to  change  the  place  of 
trial,  to  warrant  Che  inference  Qiat  aU  Qie 
business  of  the  association  was,  from  its  or- 
ganization to  the  time  of  the  cmunoicanait 
of  thto  action,  transacted  in  Tulare  county. 
From  the  allegation  that  the  aBsodati<m  to 
located  hi  Tulare  county,**  it  to  fiUrly  In- 
ferable that  Its  place  of  business  to  In  that 
county,  and  it  to  naturally  to  be  Implied  that 
where  a  corporation's  or  an  association's 
place  ot  business  to  located  to  where  an  the 
business  to  carry  on  which  it  was  oi^;anlzed 
or  formed  Is  transacted.  Moreover,  the  con- 
tract as  set  out  in  the  complaint  binds  the 
parties  thereto  to  pay  thdr  respective  pro- 
pOrtI<niB  of  the  expenses  necessarily  to  be  In- 
curred in  carrying  out  tbe  objecto  and  pur- 
poaes  of  tbe  assodatlon,  and  it  Is  to  be  pre- 
sumed that  these  payments  were  to  be  made 
at  tbe  prindjMl  place  of  business  of  the  aa- 
sodatkm  In  the  absence  of  a  lowing  that  it 
was  agreed  that  they  should  be  made  at  some 
other  place.    Civ.  Code,  {{  1488,  1489.  In 
Bank  of  Tolo  v.  Spory  Flour  Co.,  141  Cal. 
314,  74  Pac.  856,  65  L.  R.  A.  90,  there  was 
no  express  stipulation  or  asreement  as  to 
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where  the  contract  declared  upon  was  to  be 
performed,  and  the  question  as  to  the  pjroper 
place  for  the  trial  of  the  action  was  therein 
submitted  for  determination.  It  Is  not  nec- 
essary to  restate  the  facts  of  that  case  here, 
It  being  sufficient  to  saj  that  the  question  of 
venue  therein  was  required  to  be  determined, 
as  thus  far  we  are  determining  the  question 
here,  upon  such  drcumstances  as  arise  from 
the  contract  Itself,  and  those  under  which 
it  was. made,  considering  also  the  respective 
residences  of  the  parties.  The  court  eald, 
quoting  ftom  the  ^^Uftt^^ 

"In  a  snit  upon  the  contract  of  a  corporation 
where  no  place  of  performance  is  ezpresslr 
stipulated,  it  ought  to  be  tield  performable  in 
the  place  where  the  circumstances,  viewed  by 
the  Hsht  of  pertinent  Code  provlsiona,  indicate 
that  the  parties  expected  or  bitended  it  to  be 
performed." 

As  we  hare  tried  to  show,  the  clrcom- 
stances  In  this  case,  considered  in  the  light 
of  the  provisions  of  the  Civil  Code  last  above 
referred  to,  clearly  indicate,  we  think,  tliat  it 
was  the  intention  of  tlie  parties  that  the  con- 
tract Involved  herdn  was  to  be  performed 
In  Tulare  county. 

But  a  complete  reply  to  the  proposition,  It 
seems  to  us,  is  In  the  aliegatitm  that  "said 
transactions  took  place  therein" — that  is,  in 
Tulare  county.  The  connsel  for  appellant, 
however,  declares  that  that  allegation  in- 
Tolves  a  legal  ccmcltision.  but  adds  that,  If 
it  were  necessary  to  concede  that  it  Inrtdves 
Oie  stat«nent  of  a  fact,  It  can  be  of  no  ad- 
vantage to  the  idaintiff,  ^ce,  as  he  omtends, 
It  refers  to  **th6  transactlont^'  condncted  by 
tlie  St.  Johns  Blver  Association,  and  does  not 
include  the  transactions  of  the  aitpdlant 

[I]  Conceding  tiiat  the  objection  that  the 
BTerment  InvolTea  the  etatonent  of  a  1^1 
conclusion  Is  Important  or  material  in  the 
consIdwatiQn  of  this  appeal,  we  are  not  re- 
luctant to  say  that  the  allegation  does  not 
Involve  the  statement  of  a  legal  conclusion, 
but  contains  the  statement  of  a  fact.  It  is, 
indeed,  much  less  a  legal  condusion.  In  our 
opinim,  than  would  be  the  averra^it  that  the 
contract  was  made  and  to  be  performed  in 
Tulare  county,  which  allegation,  although. 
In  a  sense,  a  conclusion  of  law,  would  be 
peimlssible  as  involving  the  statement  of  an 
ultimate  f&ct  to  be  proved  to  warrant  an 
adjudication  that  the  contract  was  so  made 
and  to  be  performed.  What  Is  said  In  Ellis 
v.  Central  CaL  Traction  Co.,  37  CaL  App. 
196P.-10 
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390,  395,  174  Pac.  407,  Is  In  point  upon  this 
proposition. 

The  objection  secondly  urged  against  the 
said  averment,  to  wit,  that  "the  'transae- 
titmef  referred  to  are  those  conducted  by  the 
St.  Johns  River  Association,  Eind  does  not 
Include  the  transactlwis  of  the  appellant," 
Involves,  practically,  an  admission  that  the 
complaint  sufficiently  alleges  that  all  that 
was  done  by  said  association  in  furtherance 
of  its  ends  or  purposes,  as  indicated  by  the 
contract  evidencing  its  formatign,  was  Ln  Tu- 
lare county,  and  this  would  indude  the  work 
it  performed,  or  caused  to  be  performed,  to 
facilitate  the  flow  of  waters  in  the  said  river 
to  the  extent  to  which  they  were  entitled  to 
Sow  in  said  stream,  and  also  the  defense  and 
prosecution  of  suits  at  law  to  defend  and 
protect  the  respective  rights  of  the  members 
of  the  association,  including  the  defmdant. 
In  the  waters  of  said  river.  Obviously,  the 
adndasion  that  said  averment  constitutes 
such  a  statement  Is  tantamount  to  an  admis- 
sion that  the  complaint  contains  the  allega- 
tion that  the  contract  was  made  and  to  be 
performed,  and  any  obllgaticm  or  liability 
arising  by  reason  of  Its  breach  by  the  de- 
fendant arose  in  Tulare  county.  Ntothlng 
further  can  be  said  as  to  tiw  scope  and  effect 
of  said  allegation  than  what  is  necessarily 
Involved  In  the  said  admission  of  counsel, 
but  If  there  m^ht  arise  in  the  mind  of  any 
one  any  doubt  as  to  the  correctness  of  our 
construction  of  the  admission  of  counsel  to 
the  effect  tlut  the  allegatlcm  in  question 
refers  to  all  the  transactions  of  the  asaocia- 
tlon.  Including  ttie  making  of  the  contract 
and  tile  carryii^  out  of  Ita  terms  Iqr  the  as- 
sociation, ve  fert  no  hesitation  in  saying 
ttiat  the  aUegattoa  in  question  should  and 
is  to  be  ccmstnied  to  refer  to  all  the  trftns- 
actlons  mentioned  in  tbe  complaint  The 
allegatton  is  general,  and  we  can  conceive 
of  no  sound  or  Just  zeaaon  for  holding  that 
It  refers  to,  or  was  intended  to  refer  to, 
particular  transactions  only  ss  diatlngnished 
tram  all  the  transactions  omcemlng  wbidi 
the  complaint  speaks. 

Our  conclusion  Is,  as  must  be  appaVent 
from  the  foregoing  discussion,  that  the  ord^ 
of  the  -court  below  denying  the  defendant's 
motion  Is  upcm  the  record  aa  it  appears  here, 
entirely  Justified. 

The  order  Is  affirmed. 

Wo  concur;  PRBWKTT,  Presiding  Jus- 
tice pro  tern. ;  BrRNETT,  J.  • 
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MEIER  V.  GOLDEN  STATE  AUTO  TOUR 
CORPORATION.    (Civ.  3480.) 

(District  Ck>art  of  Appeal.  First  District,  Di- 
TisioB  2,  California.  Dec  7,  1920.  Hear- 
ing Denied  by  Supreme  Court  Teb.  3,  1921.) 

1.  Death  «s>64— Testimony  of  Invalid  mother 
SNlng  for  death  of  adult  daoBhter  as  to  na- 
ture of  witness'  ailments  admissible. 

In  an  invalid's  mother's  action  for  death 
of  her  daughter  under  Code  CiT.  Proc  {  377, 
testimony  of  the  mother  as  to  the  nature  of  her 
ailments  during  the  seven  years  before  the 
daughter's  death,  daring  which  the  latter  had 
taken  care  of  her,  was  admissible,  though  the 
mother  was  permitted  to  testify  with  undue 
particularity  of  detail  about  her  various  ills. 

2.  Dismissal  and  nonsntt  «s»47  — Motion  for 
nonsalt  as  to  element  of  daaia0as  In  notion 

for  death  properly  denied. 

In  an  action  by  administratrix  for  death 
of  her  daughter,  denial  at  the  dose  ot  plain- 
tiff's case  of  defendant's  motion  for  nonsuit  as 
to  damages  on  the  part  of  the  daughter's  di- 
Torced  husband  waa  proper;  in  a  ne^igenee 
case  there  can  be  no  motion  for  nonsoit  as  to 
a  aingle  element  of  general  damages,  which 
Is  a  matter  to  be  corrected  by  instructions. 

3.  Appeal  nnd  error  4=»I002— Finding  on  oon- 
flletlno  evidence  binding  on  appellate  oonrt. 

Where  the  evidence  was  conflicting  on  a 
point  of  fact,  the  appellate  conrt  is  bound  by 
the  determination  of  the  jury,  unless  they  were 
misled,  to  appellant's  prejudice,  by  error  in  the 
instructions. 

4.  Carrlera  «=9246— Person  traveling  In  anto- 
bns  preanned  to  be  passenger  for  hire. 

A  person  traveling  in  an  autobus  used  for 
carrying  passengers,  in  the  absence  of  counter- 
vailing circomatancea»  ia  presnmed  to  be  a  pas- 
aenger  for  hire. 

9.  Appeal  and  error  «s>l064(l)— Instmotlon 
In  asUon  for  denth  of  nntekna  paaaenger  If 
erroneoue  held  harmless. 

In  an  invalid  mother's  action  for  death  of 
her  daughter  through  the  negligence  of  the 
driver  of  an  autobus  on  which  the  daughter 
was  a  passenger,  in  view  of  the  circumstances, 
if  there  was  error  in  ihe  instruction  that,  if 
the  jury  reached  the  conclusion  that  the  daugh- 
ter was  riding  on  the  bus  without  payment  of 
fare,  then  she  was  entitled  to  demand  of  the 
baa  company  that  ahe  be  not  willfully  or  reck- 
leasly  injured,  onch  error  £d  not  warrant  re- 
versal of  judgment  for  plaintiff  mother. 

6.  Death  ®=>I04(4)  —  Instruction  that  Jury 
could  oonslder  pacnnlary  iua  to  family  not 
erA>neou8. 

In  an  action  for  death,  the  trial  court, 
after  instructing  that  there  could  be  no  recov- 
ery for  sorrow,  did  not  err  in  adding,  "Yet  you 
have  the  right  to  take  into  consideration  the 
pecuniary  lose  suffered  by  the  members  of  the 
family  occasioned  by  her  death/  including  the 
loss  to  them  of  the  comfort,  society,  and  pro- 
tection  of  the  decedent." 


7.  Death  «=>I04(6)— Instmetlon  en  reoovery 
for  death  of  adult  daughter  Injured  after  la* 
terleoutory  decree  of  divoroe  held  sufRdent 

In  a  mother's  action  for  death  of  her 
danghter,  whose  husband  had  secured  inter- 
locutory decree  of  divorce  for  desertion,  the 
trial  court  properly  instructed  that  the  ex- 
istence of  such  decree  did  not  dissolve  the 
marriage,  and  did  not  err  in  failing  to  instnict 
that  in  the  ccnnpntation  itf  general  damages  the 
jury  shoold  make  no  award  on  behalf  of  dece- 
denf  B  husband. 

8.  Death  ^99(5)— $5,000  not  exoesilve  award 
for  death  of  adult  daughter. 

Award  of  $5,000  to  plaintiff,  an  invalid 
mother,  for  death  of  her  adult  dauj^ter,  23 
years  old,  held  not  excessive. 

Appeal  from  Superior  Court,  Riverside 
Coanty;  Hugh  H.  Craig,  Judge. 

Action  by  Eleanor  Meier,  as  administratrix 
with  the  will  annexed  of  the  estate  of  lone 
Smith,  deceased,  against  the  Golden  State 
Auto  Tour  Corporation,  a  corporation.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Afflmfed. 

Duke  Stone,  of  Los  Angeles,  for  appellant. 
Adair  &  Winder,  of  Blverside,  for  re- 
spondMit. 

BRITAIN,  J.  The  defendant  appeals  front 
a  judgment  for  $5,000  entered  on  the  verdict 
of  a  Jury  as  damages  for  the  death  of  Mrs. 
lone  Smith,  aged  23  years,  as  the  result  of 
Inj'jries  sustained  by  her  while  a  passenger 
on  an  automobile  stage,  negligently  operated 
by  an  employee  of  the  appellant  In  its  busi- 
ness as  a  common  carrier  of  passengers.  The 
action  was  prosecuted  under  the  provisions 
of  section  377  of  the  Code  of  Civil  Procedure, 
by  the  mother  of  Mrs.  Smith,  in  her  ca- 
pacity as  administratrix  of  her  daughter's 
estate  with  the  will  annexed. 

The  appellant  admits  the  character  of 
its  business  and  that  its  employee  In  charge 
of  its  stage  was  negligent.  The  evidence 
shows  beyond  cavil  that  he  did  not  exercise 
ordinary,  nor  indeed  any,  care  or  diligence  to 
avoid  the  railroad  crossing  coUlaioD  in  which, 
he  was  instantly  killed,  and  Mrs.  Smith,  the 
only  other  person  on  the  stage,  received  the 
Injuries  which  shortly  thereafter  caused  her 
death.  The  appellant  contends  that  Mrs. 
Smith  was  not  a  passenger  for  reward,  and 
that  under  the  pleadings  there  was  no  right 
of  recovery  if  its  contention  in  this  regard 
can  be  sustained.  At  the  time  of  the  ac- 
cident Mrs.  Smith  was  in  good  health.  She 
was  married,  but  within  a  very  short  time 
after  her  marriage  she  had  returned  to  her 
mother's  home.  Her  husband  had  procured 
an  interlocutory  decree  of  divorce  on  the 
ground  of  desertion,  but  the  statutory  period 
required  before  final  decree  could  be  entered 
luul  not  elapsed  at  the  time  of  her  death. 
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Except  for  the  brief  Interyal  ftdlowlng  her 
marriage,  for  a  period  of  seven  years  Mrs, 
Smith  had  cared  for  her  InTsUd  mother,  who 
was  suffering  from  organic  disease  of  the 
heart,  and  who  had  undergone  several  severe 
surgical  opcratioas,  two  of  them  for  cancer. 
Mrs.  Smith  occupied  the  sleeping  roonif  of  her 
mother,  and  was  frequently  called  upon  to 
render  her  attentions  at  night  She  bathed 
her  mother  dally,  fed  her,  assisted  her  in 
walking,  and  attended  upon  her  In  other 
ways.  She  also  aided  her  father,  and  from 
her  earnings  had  aided  an  elder  sister  to 
gain  a  special  education  so  that  she  might 
be  self-sapporting.  She  had  also  a  younger 
brother.  The  plaintiff  waived  claim  of  the 
brother  and  sister  to  participate  In  damages. 
The  value  of  decedent's  estate  was  a  little 
over  JIOO. 

[1]  The  appellant's  first  contentions  con- 
cern claims  of  error  In  rullnga  on  evl- 
dmce.  There  is  a  general  argument  upon 
the  character  of  the  evidence,  but,  ex- 
cept In  three  Instances,  there  Is  no  ref- 
erence to  either  spedflc  evidence  or  rul- 
ings. While  the  mother  of  Mrs.  Smith 
was  on  the  witness  stand  she  was  permitted 
to  Bt&te,  over  objection,  the  nature  of  her 
ailments  during  Uie  seven  years  her  daugh- 
ter had  taken  care  of  her.  The  appellant 
argues  that  the  evidence  of  dependency 
should  have  been  strictly  confined  to  the 
condition  existing  at  the  time  of  the  injury, 
but  under  section  377  of  the  Code  of  Civil 
Procedure  such  damages  are  to  be  given  "as 
under  all  the  drcumstancea  of  the  case  may 
be  Just."  Among  other  circumstances  which 
were  proper  to  be  considered  were  those 
showing  the  close,  continuous,  and  imusual 
care  given  by  Mrs'.  Smith  to  her  Invalid  moth- 
er, and  it  was  cmly  in  connection  with  the 
cbaracter  of  the  mother's  sickness  that  the 
drcomstances  could  be  shown.  It  may  be 
conceded  that,  as  against  the  objections 
which  were  made  during  tbe  examination  of 
Mrs.  Meier,  she  was  permitted  to  testify  with 
undue  particularity  of  detail  about  her 
various  Ills.  There  was  a  general  objection 
to  a  Question  In  which  the  physician  of  Mrs. 
Meier  was  asked  to  explain  Mrs.  Meier's 
pl^sical  condition  during  the  seven  years 
preceding  the  death  of  Mrs.  Smith,  which 
was  properly  overruled.  Before  that,  with- 
out objection,  the  witness  bad  testified  about 
an  ap(H>lecttc  stroke  prior  to  a  surgical  opera- 
tion about  five  years  before,  and  that  follow- 
ing the  operation  Mrs.  Meier  was  confined  to 
ber  bed  for  fully  three  years.  After  the 
single  (d>Jection  noted  above,  the  witness 
testified  concerning  the  matters  disclosed  by 
tbe  evidence  of  Mrs.  Meier.  Under  these 
circnmstances  the  error  In  overruling  objec- 
tions to  her  evidence,  If  there  was  error,  be- 
came negligible.  From  the  evidence  intro- 
duced without  objection  It  appears  that  Mrs. 
Smith  bad  been  rendeiing  services  to  her 
mother  such  as  a  nnrse  would  have  rendered, 


and  of  which  her  mother  was  deprived  1^ 
ber  death.  The  family  phystdan  was  per- 
mitted to  testify  that  Mrs.  Smith  for  seven 
years  jnrlor  to  her  death  was  normal  physi- 
cally, and  that  after  her  death  her  sister 
was  not  strong  physically,  and  that  her 
condition  Incapadtated  ber  from  caring  for 
her  mother  In  the  proper  way.  There  was 
no  motion  to  strike  out  the  physldan's  con- 
clusions, but  objections  to  the  questions  con- 
cerning the  health  of  Mrs.  Smith's  sister  and 
the  effect  of  her  condition  upon  her  ability 
to  render  her  mother  service  were  over- 
ruled, as  was  an  objection  to  a  question  con- 
cerning the  ordinary  average  charge  for 
practical  nurses  at  Hemet,  where  Mrs.  Meier 
lived.  These  were  drcumstances  to  be  con- 
sidered in  determining  what  damages  would 
be  just 

[2]  Special  damages  were  not  claimed.  At 
the  dose  of  the  plaintiff's  case  a  motion  for 
nonsuit  as  to  any  damages  on  the  part  of 
Mrs.  Smith's  husband  was  denied.  The  rul- 
ing was  proper.  This  court  knows  of  no  au- 
thority to  support  a  motion  for  nonsuit  In  a 
negligence  case  as  to  a  single  element  of 
general  damages.  That  is  a  matter  to  be  cor- 
rected by  Instructions,  and  the  court's  in- 
struction upon  this  subject  in  this  case  is 
considered  with  other  instructions  later  In 
this  opinion. 

[3]  The  argument  that  the  verdict  is  not 
sustained  by  the  evidence  and  that  the  judg- 
ment is  against  law  is  directed  to  the  rela- 
tive credibility  of  the  evidence  on  the  part 
of  the  plaintiff  and  defendant  concerning 
whether  or  not  Mrs.  Smith  became  a  pas- 
senger for  hire  on  the  stage  which  was 
wrecked.  On  behalf  of  the  plaintiff  was 
the  positive  testinftKty  of  an  agent  of  the  de- 
fendant that  he  sold  to  Mrs.  Smith  a  ticket 
for  the  stage  just  before  he  saw  her  enter 
it  and  on  behalf  of  the  defendant  negative 
evidence  that  the  tl^et  was  not  found  on 
the  body  of  the  driver  after  his  death.  There 
was  other  evidence  on  the  part  of  both 
parties  tending  to  support  <me  or  the  other 
Bide  of  the  issue.  There  was  a  confilct  in 
evidence  at  most  on  appeal  this  court 
Is  bound  by  tbe  determination  of  the  jury, 
unless,  by  error  In  the  instructions,  the  jury 
was  misled  to  the  prejudice  of  the  defendant 

[4,  6]  Instructions  on  several  branches  of 
the  case  are  attacked.  Those  concerning  the 
defmdant's  theory  that  Mrs.  Smith  was  not 
a  passenger,  but  a  trespasser,  are  first  con- 
sidered. The  plaintiff  alleged  that  Mrs. 
Smith  was  a  passenger  for  reward.  The  de- 
fendant denied  the  allegation  coucemlDg  tho 
payment  of  fare,  denied  she  was  a  passenger" 
for  reward,  and  denied  she  was  a  passenger. 
The  stagedriver  had  been  instructed  not  to 
permit  any  one  to  ride  without  payment  of 
fare.  In  view  of  the  testimony  of  the  de- 
fendant's agent  that  Mrs.  Smith  had  paid 
her  fare,  the  theory  of  the  defendant  tbat 
she  was  riding  free  at  tbe  Invltatioa  of  th* 
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driver  had  no  support  in  the  evldrace.  Eren 
though  the  evidence  of  the  agent  could  be 
wholly  disregarded,  the  utmost  that  could 
be  said  of  the  negative  circumstanceB  proved 
b7  the  defendant  is  that  they  might  have 
warranted  an  Inference  based  upon  a  sus- 
picion* The  court  Instructed  the  jury  that 
a  person  traveling  In  an  aqtobua  used  for 
carrying  passengers  is,  In  the  absence  of 
countervailing  circumstance's,  presumed  to 
be  a  passenger  for  hire.  This  is  a  correct 
statem^t  of  law,  and,  in  view  of  the  evi- 
dence of  the  sale  of  a  ticket,  did  not  Injure 
the  defendant  By  the  next  instruction  the 
Jury  was  properly  told  that  a  common  car- 
rier might  demand  fare  either  at  starting  or 
at  any  subsequent  time.  The  court  had  pre- 
viously instructed  the  jury  upon  the  duty  of 
carriers  of  passengers  for  hire,  and  had  read 
the  provisicxis  of  section  377  of  the  Code  of 
Civil  Procedure,  which  provide  for  damages 
in  a  suit  permitted  to  be  brought  by  the  per- 
sonal representation  of  a  person  killed  by  the 
wrongful  act  or  negligence  of  another.  By 
an  Instruction,  numbered  7,  the  jury  was  in- 
formed "that  a  carrier  of  persons  without 
reward  must  use  ordinary  care  and  dili- 
gence for  their  safe  carriage,"  and  instruc- 
tion numbered  8  was  as  follows: 

"The  court  instructs  tbe  jury,  tliat,  if  from 
the  evidence  you  arrive  at  the  conclusion  that 
lone  Smith  was,  at  the  time  of  the  accident,  rid- 
ing upon  defendant's  autobus  or  stage  without 
j>ayment  of  fare  for  such  passage,  then  she  was 
entitled  to  demand  of  defendant  that  ^he  b«  not 
willfully  or  recklessly  injured." 

It  Is  argued  that  the  giving  of  these  two 
Instmctlons  constituted  fatal  error,  and  also 
that  an  Instruction  requested  by  the  de- 
fendant should  hava  been  given.  The  re- 
quested InstructiMi  was  to  the  effect  that, 
unless  Mrs.  Smith  was  a  passrager  for  hire, 
the  plaintiff  was  not  entitled  to  recover. 
The  only  evidence  upon  the  subject  of  the 
admitted  negli^nce  was  that  the  driver  of 
the  stage  approached  the  crossing  at  a  high 
rate  of  speed,  and  without  stopping,  reducing 
flpeed,  or  apparently  giving  any  attention 
to  the  signals  of  a  heavy  freight  train  visible 
for  a  considerable  distance  from  the  road, 
ran  upon  the  crossing,  where  the  stage  was 
struck  by  the  locomotive.  The  impact  was 
such  that  the  heavy  iron  fixtures  and  bars 
on  the  front  of  the  locomotive  were  bent  in 
the  direction  In  which  the  automobile  was 
traveling,  thus  Indicating  the  force  or  mo- 
mentum with  which  It  struck,  and  hence  its 
high  rate  of  speed.  From  these  facts,  which 
were  not  disputed,  the  cmly  pfusible  deduc- 
tion  to  be  drawn  was  that  the  driver  of  the 
stage  reckless  and  did  not  exercise  the 
ordiuary  care  and  dlllgoice  required  of  a 
carrier  of  passengers  without  reward.  Civ. 
Code,  g  2006.  As  has  been  stated,  there  was 
no  evidence  to  support  the  defaidant^s  tiMory 
that  Mrs.  Smith  was  a  mere  trespasser  on 
the  stage.  Under  section  377  of  the  Code  of 


Civil  Procedure  the  gravamen  of  the  action 
was  the  fact  of  the  death  of  Mrs.  Smith  by 
negligence  while  she  was  a  passenger,  not 
whether  or  not  she  paid  her  fare.  Whether 
or  not  she  was  a  gratuitous  passenger,  or  one 
for  reward,  was  Important  only  In  consider- 
ing the  degree  Of  care  required  by  the  car- 
rier. When  it  was  shown  to  have  used  none, 
its  llaUIlty  for  damages  for  her  death  be- 
came fixed.  Upon  application  the  court 
would  no  doubt  have  permitted  an  amend- 
ment to  Lhe  complaint  by  adding  the  purely 
formal  allegatlcm  that  Mrs.  Smith  was  a 
passenger,  or  by  striking  out  the  allegation 
In  regard  to  her  having  paid  her  fare;  but 
this  was  unnecessary.  The  defendant  under- 
took to  disprove  the  allegation  that  Mrs. 
Smith  was  a  passenger  for  reward  by  cir- 
cumstantial evidence  that  she  had  not  pur- 
chased a  ticket,  and  that  she  was  a  mere 
trespasser  at  the  invitation  of  the  driver  of 
the  stage  in  violation  of  the  defendant's 
orders.  It  wholly  failed  to  prove  the  driver's 
invitation  or  violation  of  its  orders,  and  It 
made  no  offer  of  evidence  that  Mrs.  Smith 
had  knowledge  of  Its  orders  to  the.  driver. 
,No  notices  were  shown  to  have  been  pub> 
llshed.  The  universal  custom  prevailio;:  in 
the  operatlcm  of  railroads  by  whi<^  train 
employees  are  prohibited  from  carrying  pas- 
sengers without  fare  or  tickets  is  such  that 
all  are  charged  with  notice  of  it.  The  use 
of  automobiles  for  the  carriage  of  passengers 
Is  not  yet  greatly  differentiated  from  a  simi- 
lar use  of  wagons  and  carriages  of  an  earlier 
period,  when  the  owner  himself  plight  be 
the  driver,  and  either  he'  or  his  hired  driver 
might  upon  occasim  give  a  wayfarer  "a 
lift"  or  even  invite  a  friend  to  ride  with 
him  when  his  conveyance  was  not  crowded. 
The  reasons  of  public  policy  which  caused, 
legislation  against  passes  given  In  return  for 
political  services  rendered  to  great  railroad 
corporations  have  not  yet  been  shown  to 
apply  to  drivers  of  auto  stages  operating  for 
.the  most  part  ou  comparatively  short  routes 
and  carrying  comparatively  few  passengers. 
For  these  reasons  the  case  of  Sessions  t. 
RaUroad  Co.,  159  Cal.  599,  114  Pat^  982,  and 
similar  cases  relied  upon  by  the  appellant 
are  clearly  differentlable.  There  was  an 
entire  absence  of  evidence  to  show  that  Mrs. 
Smith  collusively  agreed  with  the  driver  of 
the  stage  to  defraud  the  defendant,  or  had 
any  knowledge  of  the  limitations  of  his 
agency  in  control  of  the  auto  stage.  So  far 
as  the  evidence  showed,  she  was  rightfully 
on  the  car  as  a  passenger,  and  her  personal 
representative  was  entitled  to  damages  for 
her  death  by  the  negligence  of  the  carrier's 
agent  His  negligence  was  of  such  a  char- 
acter as  to  support  a  verdict  for  damages, 
even  though  she  was  a  gratuitous  pas- 
senger. The  evidence  that  she  bad  paid  fare 
was  ample  to  support  the  case  pleaded  by 
the  plaintiff. 
[I]  Under  these  drciunsuacea,  U  there 
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(District  Coart  of  Appeal,  Secood  District, 
Division  2,  California.  Nov.  20,  1920.  Hear- 
ing Denied  b?  Saprenie  Court  Jan.  18,  1921.) 

1.  Evfdence  <9=»43(l)  —  Judicial  notice  takes 
of  oourt  records. 

The  District  Court  of  Appeal  will  take  ja- 
dldal  notice  of  its  own  records. 

On  Hearing  in  Supreme  Cknrt 

2.  Pleadiag  ^8(11)— Allegation  that  plaintiff 
li  snooaiisr  In  Interest  of  eertidn  persons 
held  a  conclnalon. 

A  complobiti  starting  out  wiUi  a  statement 
that  idalntiff  is  the  successor  in  interest,  etc., 
of  certain  pereons,  held  only  a  legal  conclusion, 
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was  aaat  in  ths  iaatrnctioos,  It  wan  ot  such 
a  <diaxaeter  u  does  not  warrant  a  reversaL 
The  conteotion  that,  after  fully  instructing 
tbe  inry  that  there  coald  be  no  recovery  for 
Borrow,  the  coart  erred  In  adding  "Tet 
yoo  bare  tbe  right  to  take  into  consMeratlra 
tbe  peconlary  loss  snftered  by  the  mem- 
bers of  the  family  occasioned  by  her  death. 
Including  tbe  loss  to  them  of  tbe  comfort, 
society  and  protection  ot  tbe  decedent,"  la 
wUbont  merit. 

[7]  So  also  Is  title  ctrntoitlon  that  the  court 
should  faaTO  Inatmcted  the  Jury  that  in  their 
computatUm  of  general  danu^ee  they  should 
make  no  award  on  behalf  of  the  husband  of 
Mrs.  Smith.  The  court  properly  Instructed 
the  Jury  that  tbe  ezistence  of  tbe  Intez^ 
locntory  decree  ot  divorce  did  not  dissolve 
the  marriage.  The  dreams tances  concern- 
ing the  marital  relationship  voe  before  the 
Jury,  which  no  doubt  gave  proper  considera- 
tion to  them  in  reaching  tbe  amount  of 
general  damages  awarded  not  to  any  partus 
ular  heir,  but  to  the  personal  representative 
of  Mrs,  Smltb's  estate,  Tba  Instmctlons  as 
a  whole  correctly  stated  the  law  as  it  ap- 
plied to  the  facts  fflsdosed  at  the  trial,  and 
were  In  no  smse  misleading. 

[>]  Tbe  verdict  Is  attacked  as  excessive  in 
amount  The  rule  that  apellate  courts  should 
QDt  set  aside  Judgments  on  this  ground, 
particularly  where,  as  In  this  case,  there 
has  been  a  motion  for  new  trial,  unless  the 
award  of  damages  is  so  higher  so  low  as  to 
shock  tbe  ramsdence,  hag  beeu  pointed  out  so 
frequently  and  declared  so  vigorously  that  it 
may  be  accepted  as  tfki<Hnatl(L  In  this  case 
it  cannot  be  said  that  an  award  of  $6,000, 
under  tiie  circumstances  dlsdosed  by  tbe  rec- 
ord, was  excessive,  or  large  owngh  to  shock 
the  conscience  of  any  reasonable  person. 

The  Judgment  is  affirmed. 

We  concur:  LANGDON,  P.  J.;  NOUBSB,  J. 
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not  sihowing  that  plaintiff  was  a  party  In  la- 

terest,  althongh  be  referred  to  his  "grantors 

and  predecessors,"  but  did  not  name  them  In 
the  complaint,  nor  show  in  what  manner  he 
acgnired  hie  title  from  tfaem. 

3.  Mortsages  <s=^605  —  Complaint  held  not  to 
show  .eompllanee  with  Judgment  requiring 
payments  en  a  mortgage, 

A  complaint  In  an  action  to  restrain  defend- 
ants from  in  any  manner  interfering  with  plaln- 
tifTs  possession  of  land  under  a  Jadgrment  un- 
der vrbich  plaintiff's  predecessor  was  required 
to  make  certain  payments  Jield  not  to  show 
compliance  by  plaintiff  or  predecessor  with  the 
terms  of  the  jud^ent  with  relation  to  such 
payments  on  an  instrument  therein  decreed  to 
be  a  mortgage. 

4.  Appeal  and  error  180(2)  —  Reversal  of 
order  denying  new  trial  held  to  vacate  Judg- 
ment. 

Where  plaintiff  appealed  from  an  order 
denying  her,  motion  for  a  new  trial,  a  judgment 
of  tbe  Supreme  Court  that  "tbe  order  appealed 
from  is  reversed  and  tbe  cause  remanded  for 
a  new  trial"  had  tbe  eftect  of  vacating  and 
rendered  for  naught  the  judgment  entered  in 
the  court  below,  notwithstanding  a  prior  af- 
firmance of  such  Judgment,  and  sudi  Judgment 
could  not  thenceforUi  be  effective  for  any  pur- 
pose. 

Appeal  from  Superi(Hr  Court,  Los  Angeles 
County ;  Buss  Avery,  Judge. 

Action  by  John  Lapi^ue,  successor  in  Inter- 
est of  the  estate  of  Maria  Espirltu  CbiJuUa 
De  Leonis  and  her  son,  Juan  J.  Menendez, 
against  Eugene  B.  Plummer  and  Maria  L. 
Dunnigan.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed  in  the  District 
Court  of  Appeal,  and  hearing  denied  in  Su- 
preme Court. 

John  Lai^u^  of  Orai^,  In  i«o.  per. 

THOMAS,  J.  This  Is  an  appeal  on'  the 
judgment  roll  alone  from  a  Judgment  entered 
after  the  sustaining  of  a  demurrer  to  plain- 
tiff's complaint  without  leave  to  amend. 

We  regret  that  there  is  no  appearance  In 
this  court  by  respond^ts. 

By  the  complaint  it  is  alleged  that  this 
plaintiff  is  the  successor  in  Interest  of  one 
Maria  Espirltu  ChlJulla  De  Leonis  and  her 
son,  Juan  J.  M«iendez ;  that  plaintiff's 
"grantors  and  predecessors,"  on  March  2, 
1896,  commenced  an  action  in  tbe  superiw 
court  of  Los  Angeles  county  against  one  Laur^ 
ent  Etchepare,  praying  for  an  accounting,  for 
the  setting  aside  of  a  power  of  attorney,  and 
for  a  conveyance  of  certain  described  prop- 
erty, and  on  December  23,  1895,  caused  at- 
tachment to  be  levied  on  certain  real  prop- 
erty, whldi  levy  was  made  and  the  return 
of  tbe  sheriff  thereon  filed;  that  said  "at- 
tachment is  still  In  full  force  and  effect"; 
and  that  thereafter  the  case  was  tried  and 
judgment  entered,  wherdn  it  was  adjudged 
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and  decreed  that  the  deed  executed  by  the 
plaintiff  to  the  defendant  in  that  action  was 
executed  to  secure  a  present  Indebtedness 
and  prospective  advancements  by  the  latter 
to  the  former,  and  hence,  while  In  form  a 
deed,  it  was  in  fact  a  mortgage,  further  de- 
creeing that  the  plaintiff  there,  upon  the  pay- 
ment to  the  defendant  of  the  sum  designated 
In  the  judgment,  with  interest  thereon,  be 
entitled  to  a  reconveyance  of  the  said  prop- 
erty, free  and  clear  of  all  incumbrances  that 
may  have  been  [tiaced  thereon  by  said  de- 
fradant,  and  also  providing  that  in  case  said 
defendant  refuse  to  accept  said  sum  and  re- 
convey  said  property  that  plaintiff  might 
make  such  payment  to  the  clerk  of  the  court, 
in  which  case  the  latter  was  authorized  to 
make  such  reconveyance.  The  date  of  the 
entry  of  this  judgment  was  June  3, 1901. 

The  complaint  next  alleges  that  on  June 
7,  1901,  Etchepare  died  Intestate  In  Los  An- 
geles county ;  that  thereafter,  by  proceedings 
in  the  superlOT  court,  Frank  E.  Walsh  was 
appointed  administrator  of  the  estate  of  said 
Btchepare,  and  in  due  time  qualified  as  such, 
letters  of  admlnlstratl<Hi  being  Issued  to  htm, 
and  that  he  entered  upon  his  duties  as  such 
administrator,  continuing  as  sa<ih  until  his 
discharge  by  the  court  on  September  15, 
1908 ;  that  by  reason  of  the  Instrument  con- 
strued and  found  by  the  court  to  be  a  mort- 
gage, the  said  Etchepare  and,  since  his  de- 
cease, Walsh,  as  administrator  of  his  estate, 
"hare  been  in  possession  of  the  real  property 
described  in  said  action,  from  the  31st  day 
of  July,  1894,  down  to  the  9th  day  of  March, 
1917" ;  that,  on  October  30,  1901,  Walsh,  as 
such  administrator,  appealed  from  the  Judg- 
ment referred  to,  the  same  being,  on  Septem- 
ber 10,  1903,  by  the  Suprone  Court  affirmed : 
and  that  the  Judgm^t  of  June  3, 1901,  there- 
upon became,  and  now  Is,  final. 

The  complaint  then  sets  forth  that  the  de- 
fendant Plummer  herein  "appeared  as  agent 
for  plaintiff's  grantors  and  predecessors  in 
said  action,"  and  that  as  such  he  (and  oth- 
ers not  parties  to  this  action)  "failed,  refused 
and  neglected  to  foreclose  said  mortgage," 
or  to  pay  said  defendant  or  Walsh,  as  ad- 
ministrator of  said  estate,  the  sum  adjudged 
to  be  due  plaintiff  in  that  action,  but,  by 
reason  of  the  possession  as  already  set  forth, 
the  said  defendant  Etchepare,  and,  since  his 
death,  Walsh,  the  administrator,  have  collect- 
ed the  rents  from  the  property  involved,  con- 
verting the  same  to  their  own  use,  and  that 
said  agent  (Plummer)  and  others  are  "wholly 
insolvent  and  wholly  unable  to  pay"  same 
to  this  plaintiff ;  that  the  said  Maria  De  Leon- 
is  "died  intestate  in  Los  Angeles  county  on  or 
about  the  10th  day  of  April,  1905,  leaving  her 
last  will"  in  favor  of  her  only  son  and,  heir, 
Juan  J.  Menendez;  and  that  this  will  "was 
duly  admitted  to  probate  on  or  about  Mar<^ 
10,  1908,  and  a  decree  of  distribution  duly 
glv^  and  made  in  said  estate,"  which  is  still 
In  full  force  and  effect  It  is  further  aU^^ 


that,  wiOi  the  Intent  of  defrauding  this 
plaintiff,  certain  persons,  not  parties  to  this 
action,  and  the  defendant  Plummer,  who  Is 
alleged  to  have  beesi  the  agent  or  attorney 
of  Walsh,  not  a  party  here,  "commenced, 
prosecuted,  and  defended  *  *  *  a  large 
number  of  actions,  in  the  matter  of  the  De 
Leonla  estate,"  in  an  effort  to  render  ineffec- 
tual the  Judgment  of  June  3,  1901;  tliat  on 
August  16,  1916,  defendant  Plummer  com- 
moiced  an  action  against  this  i^alntiff  to 
quiet  title  to  the  land  affected  by  and  de- 
scribed in  the  Judgment  of  June  3, 1901 ;  that 
this  actioh  was  tried  and  Judgment  entered 
against  the  defendant  therein,  who  Is  plain- 
tiff here;  "that  under  and  by  virtue  of  the 
Judgment  of  June  S,  1901,  his  (plaintiff's) 
grantors  and  predecessors  are  the  owners  la 
fee  simple  and  in  possession  of  said  pn^ 
erty ;  that  these  d^endants  "threats"  to  do 
various  things  in  reference  to  the  property; 
and  that  defendants  herein  are  insolvent.- 
Then  follows  an  allegation  of  tender  by  plain- 
tiff of  the  sum  designated  In  the  Judgment  of 
June  3,  1901,  to  the  clerk  of  court,  "as 
provided  in  said  decree,"  with  an  averment 
that  defendants  herein  "are  now  and  have 
be^  since  June  3,  1901,  in  the  use  and  occu- 
pation of  said  real  property,  and  tenants  in 
possession,  and  liable  to  account  to  plaintiff 
for  the  value  of  its  use  and  occupation?' 
Finally,  appears  a  prayer  that  the  defendant 
Plummer  be  restrained  from  in  any  manner 
"obtainlng"'a  Judgment  in  the  action  prose- 
cuted by  him  against  this  plaintiff ;  that  the 
defendants  in  this  action  be  restrained  from 
in  "any  manner  tending  to  render  the  attach- 
ment [or  final  decree  or  Judgment]  lneffec> 
tual,"  or  Interfering  with  plaintiff's  "posses- 
sion" ;  and  that  it  be  decreed  that  plaintiff 
is  the  owner  in  fee,  that  he  has  been  in  ex- 
clusive possession  of  said  property  at  all 
times  since  March  9, 1917,  and  that  he  is  en- 
titled to  the  possesslCMi  and  occopancy  the're- 
of. 

A  general  d^urrer  to  this  complaint  was 
by  the  court  sustained  without  leave  to 
amend ;  and  In  due  time  the  Judgment  from 
which  this  appeal  is  taken  was  entered. 

In  presenting  his  appeal  to  tills  court,  ap- 
pellant has  undertalcen  to  lighten  our  labors 
with  the  explanation  in  his  brief  that  the  ac- 
tion was  conceived  and  the  complaint  filed 
to  accomplish  the  following  ends:  (1)  To 
prevent  a  multiplicity  of  ■judicial  proceed- 
ings; (2)  to  'prevent"  a  cloud  upon  plain- 
tiff's title ;  (3)  to  prevent  defendants,  in  the 
action  Instituted  by  Plumraer,  from  rend^ 
Ing  the  Judgment  of  June  3,  1901,  ineffectual 
and  void;  and  (4)  to  prevent  "collusion." 
With  this  "explanation"  in  mind*  we  proceed 
to  a  consideration  of  the  8Uffl<dra(7  of  the 
complaint. 

As  some  famous  or  notorious  Jurist  is  said 
to  have  observed,  "the  complaint  is  full  of 
fatal  errors,  and  the  only  question  to  be  de- 
cided is,  'Are  there  enough?* "  One  of  these 
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'fktal  errors— apparently  Immaterial  In  the 
Diind  of  the  pleadra^a  that  the  complaint 
nowhere  dunra  plaintiff  to  be  a  party  In  In- 
terest ,  It  ie  true  he  starts  out  with  a  state* 
ment  that  he  Is  the  snccessor  in  interest,  etc^ 
of  certain  persons;  but  that  Is  a  l^al  con- 
clusion, and  is  nowhm  supported  by  an  al- 
legation of  fact  It  also  is  true  that  plain- 
tiff does  r^er  to  his  "grantors  and  iffedecea- 
boskT^  but  they  are  not  named  la  the  com- 
plai^k  nor  is  it  ahovm  in  what  manner  plain- 
tiff deralgns  title  fn>m  them. 

The  complaint  consists  almost  entirely  of 
l^al  ccHDClnatons,  without  any  supporting  al- 
legations of  fact  There  is  no  allegatl<ni  that 
the  orders  contained  In  the  judgment  of 
Jane  8, 1901,  hare  t>een  complied  with.  The 
allegation  with  reepect  to  this  phase  of  the 
case  shows  do  payment  or  tmder  -of  the 
amount  named  in  that  Judgment  to  the  de- 
fendant therein,  nor  does  it  set  forth  any 
reastm  or  excuse  tor  such  tender  or  attempt- 
ed payment  to  the  clerk  of  court  in  the  first 
ingtan^  Finally,  the  complaint  shows  on 
its  face  that  both  parties  to  this  action,  as 
well  as  their  predecessors  In  interest  "now 
are  and  have  been  since  June  3,  1901,  In  pos- 
session," etc^  of  the  property  In  question. 
The  forgoing.  In  our  opinion,  will  suffice  to 
sui^rt  the  conclusi<m  tlutt  the  lower  court's 
nding  in  sustaining  the  demurrer  was  eoK- 
rect 

Appelant  has  brought  up  no  bill  of  excep- 
tions showing  that  he  asked  for  and  was 
denied  leave  to  amend,  or  that  he  proposed 
any  particular  amendment  to  this  complaint ; 
nor  does  he  present  any  argument,  were  such 
proi>er  otherwise,  even  indicating  that  he 
conld,  if  glTOT  the  opportunity,  remove  any 
of  the  defects  found  In  his  complaint.  Under 
these  conditions,  there  was  no  abuse  of  dis- 
cretion by  the  learned  trial  judge. 

[1]  In  the  instant  case  appellant  ai^iears 
In  pr<^ria  persona,  and  that  he  Is  a  perennial 
litigant  is  prorerbial.  We  take  judicial  no- 
tice of  our  own  records,  and  find  that  the 
books  contain  many  actions  In  which  he  ap- 
pears, causing  us  to  believe  that  he  is  of  the 
opinion,  at  any  rate,  that  he  has  a  grievance 
which  ought  to  be  corrected.  Practically  all 
of  these  cases  were  decided  against  him.  In 
view  of  these  facts  we  have  deemed  it  best 
to  go  Into  the  whole  case,  notwithstanding 
the  same  might  have  been  disposed  of  in  but 
a  few  sentences.  As  we  have  said  In  Lepique 
V.  Walsh,  188  Fac.  1021 ;  we  repeat  here: 

"We  are  always  anxious  to  get  at  an  appre- 
ciative understanduig  of  appellants*  troubles, 
whether  real  or  imaginary;  hot  it  must  be  con- 
fessed that  in  this  case  we  have  stndied  the 
record  on  appeal — ^If  such  it  may  be  termed — ^in 
vain  to  find  any  comiected  legal  history  of  the 
transactions  involved.'* 

Wlthont  further  dlscnssion,  we  cite  as  au- 
thority for  our  conclusion  uptm  all  the  ptdnts 
here  urged  the  dlscnssion  and  citation  of  aur 
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thorlties  appearing  in  the  case  <rf  Laplque  t. 
Walsh,  No.  8232,  196  Pac.  296,  this  day  de- 
cided, and  hold  tliat  the  record  is  entirely  in- 
suffldent  to  support  any  cmtoition,  attempt- 
ed to  be  raised  on  this  ai^eal»  that  the  com- 
plaint does  not  state  a  cause  of  action 
against  these  defendants,  or  either  of  them, 
and  that  therefore  the  demorrw  was  prop* 
erly  sustained. 
The  Judgm^t  Is  affirmed. 

We  concur:  FINLATSON,  P.  J.;  WEL- 
LBB,  J. 

Opinion  ot  Supreme  Court  in  Bank  Deny- 
ing Hearing. 

PER  CTJBIAM.  [2, »]  The  application  for 
a  hearing  In  this  court  after  decision  by  the 
District  Court  of  Appeal  of  the  Second  Appel- 
late District  DIvlsicm  2,  la  denied.  It  Is  true 
that  as  stated  in  the  opinion  ot  that  court 
the  oomiAalnt  nowhere  shows  plaintiff  to  be  a 
parfy  In  Interest.  It  Is  manifest  that  his 
general  allegation  of  owneishlp  contained  in 
paragraph  22  of  his  complaint  Is  a  mere  legal 
conclusion,  based  solely  upon  the  spedflc 
facts  previously  alleged,  and  must  be  treated 
as  such.  There  Is  no  allegation  of  fact  there- 
in showing  lhat  he  has  acquired  the  Interest 
of  either  Maria  Espiritn  Chijulla  De  Leonis 
or  her  son,  Juan  J.  Menendez.  It  Is  also  true, 
as  stated  in  the  opinion,  that  the  complaint 
does  not  show  compliance  by  the  alleged  pred- 
ecessors in  interest  of  plaintiff  or  the  plain- 
tiff himself  with  the  terms  of  the  judgment 
of  the  superior  court  of  June  3. 1901,  with  re- 
lation to  payment  of  the  amount  due  on  the 
instrum^t  decreed  thereby  to  be  a  mortgage. 

[4]  We  deem  it  proper  to  make  the  follow- 
ing statem^t  wllh  regard  to  this  case.  The 
complaint  of  plaintiff  shows  fully  that  all 
his  alleged  rights  are  founded  upon  this 
judgmmt  of  June  8,  1901,  which  Judgment 
upcm  an  appeal  ther^rom  by.  the  defendant, 
was  afltoned  by  this  court  on  September  10, 
1908.  De  Leonia  t.  Walab,  140  Gal.  ITS,  73 
Pac.  813.  The  complaint  further  shows,  bow- 
ever,  that  the  plaintiff  took  an  appeal  to  this 
court  fnun  an  order  made  after  Judgment 
and  that  a  decisI<Hi  thereon  was  givoi  by  this 
court  which  is  reported  in  volume  145  of  our 
reports,  at  page  2XXy,  78  Pac.  at  pages  837, 
638.  Befwaice  to  that  decision  shows  that 
the  appeal  was  <me  by  the  plaintiff  from  an 
oxAer  dmying  her  motion  for  a  new  trial 
in  said  action,  and  the  Judgment  of  this 
court,  given  October  29, 1904.  was  that  "the 
order  appealed  frtnn  (denying  a  new  tzla^ 
is  reversed,  and  the  cause  remanded  Sm  a 
new  trial."  This  general  order  necessarily 
bad  the  etteet  of  vacating  and  rend»lng  for 
naught  the  Judgment  ot  June  3,  1901;  and 
this  notwithstanding  the  prior  affirmance  of 
tile  Judgment  See  Brison  v.  Brlsm,  90  Cah 
323,  327,  27  Pac.  186 ;  Houser  &  Haines  Mfg. 
Co.  T.  Hargrove,  129  CoL  90,  61  Pac.  660; 
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People  T.  Bank  of  San  Luis  Obispo,  159  Cal. 
82,  112  Pac.  866,  Ann.  Cas.  1912B,  1148.  It 
la  thus  made  to  appear  that  the  jodgment  up- 
cm  whldi  plaintiff  founds  his  whole  claim 
was  vacated  by  the  Judgment  of  this  court 
given  October  29,  1904,  and  could  not  thence- 
forth be  rfPectlve  tor  any  purpose. 
All  concur,  except  LENNON,  3.,  abs^L 


LAPiaUE  V.  WALSH  et  at.   (Civ.  3232;  L.  A. 

5756.) 

(Dittrlpt  Court  of  Appeal,  Second  District, 
DiviBlon  2,  CalUoniia.  Not.  20,  1920.  Hear- 
ing Denied  by  Snpretne  Conrt  Jan.  18,  1821.) 

1.  Tender  «»22  — Proper  tender  under  Judg- 
nteit  deoreelsg  (nstrumeat  to  be  mortgage 
held  not  alleged. 

Where  judgment,  decreeing  an  inetrnment  a 
mortgage,  provided  for  tender  of  amount  due  to 
defendant,  but  if  defendant  sliould  refuse  to 
reconvey  that  sndi  tender  be  made  to  tbe  clerk 
of  the  court,  a  complaint,  simply  alleging  that 
a  tender  of  a  certain  amount  was  made  to  tiie 
clerk  of  the  court,  was  insufficient,  where  it  was 
Dot  averred  that  tender  bad  been  made  to  de- 
fendant and  been  refused. 

2.  Mortgages  «S9605  —  Offer  to  lat  off  Jutfg- 
nents  held  Hot  proper  teader  of  amouat  doe 
on  Instniment  declared  a  mor^mie. 

An  offer  to  oiEEset  one  Judgment  against  an- 
'other  Aeld  not  a  proper  tender  under  a  judg- 
ment decreeing  an  instrument  to  be  a  mortgage 
and  providing  for  a  reconveyance  to  plaintjlf 
on  tender  of  payment  ttf 'amount  owing  defend- 
ant 

3.  Appeal  and  error  1^948— Denial  of  leave  to 
amend  on  snatnlnlng  demurrer  aMamad  to  bo 
no  abuso  of  diseratlon. 

On  appeal  by  plaintiff  from  a  judgment  en- 
tered after  demurrer  by  defendant  without 
leave  to  amend,  where  appellant  has  not 
bronght  up  any  bill  of  exceptions  showing  that 
be  asked  for  and  was  denied  leave  to  amend,  or 
that  he  proposed  any  particular  amendment  to 
his  complaint,  and  nottiing  appears  in  appel- 
lant's brief  assuming  such  presentation  proper, 
which  might  even  indicate  his  ability  to  remove 
any  defects  which  might  be  found  in  the  com- 
plaint, it  must  be  assumed  that  there  was  no 
abuse  of  discretion  by  the  trial  eonrt  in  making 
the  order  sustaining  the  demurrer  without  leave 
to  amend. 

4.  Mortgages  «s>2l3  —  EJeotment  not  maln- 
talaablo  against  mortgagee  In  possession. 

Bjcctment  will  not  lie  by'  mortgagor  or  his 
snccessora  agafnat  a  mortin^gee  In  possession 
or  his  successors. 

On  Hearing  In  Snpreme  Court 

B.  Pleading  «»8(l l)-^Megat1on  of  ownership 
hold  eonolaslon. 

Allegations  of  ownership  in  complaint  in 
ejectment  held  baaed  solely  on  specific  allega- 


tions of  fact  set  forth  and  to  bo  mere  logd  eoa- 

clusions  of  the  pleader. 

6.  Mortgages  «=s605  —  Complaint  held  not  to 
show  payment  on  mortgage. 

A  complaint,  in  ejectment  by  one  claiming 
under  a  judgment  dcdaring  an  instrOment  to 
be  a  mortgage  and  requiring  payment  of 
amounts  doe  mortgagee,  Aeld  not  to  show  com- 
pliance with  the  requirement  of  the  Jo^rment 
of  a  payment  to  the  defendant  of  the  asoniit 
found  doe  on  the  mortgage,  end  hence— oi 
possession. 

7.  EJeotment  «=365— Complaint  hoM  to  onM- 
dently  show,  «a  against  general  doaniTar, 
making  of  vaHd  riooroo  of  dlstrihntm  vt  w- 
tato. 

A  complaJnt  in  ejectment  Md  to  snffielont- 
1y  show,  as  agatost  a  graeral  domuTEar,  tJie 

making  of  a  valid  dewea  of  diatribation  of  tha 
estate  of  a  decedent  to  persons  under  whom 

plaintiff  was  claiming. 

Appeal  tttm  Superior  Court,  Loa  Angales 
County ;  U  H.  Talentlne,  Judge. 

Action  by  John  Laidqa^  Buccenor  tn  Intoc^ 
est,  etc.,  against  Prank  B.  Walsh,  as  admin- 
istrator of  the  estate  of  Laurent  Stdupare, 
deceased,  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed  In  the 
District  Conrt  of  Appeal,  and  hearing  denied 
In  Supreme  Court 

See,  also,  188  Pac  1021. 

John  Leplque,  of  Orange,  in  pro.  per, 

H.  M.  Barstow,  O'Melveny,  MilUken  & 

Tnller,  and  Roy  Y.  B^y,  all  of  Loa  Angeles, 

for  respondents. 

THOMAS.  J.  An  aa>^  <Hi  Uie  judgment 
roll  alone  from  a  judgment  entered  after  the 
sustaining  of  a  demurrer  to  plalnttfTs  oom- 
plahit  without  leare  to  amend. 

The  actlMi  appears  to  be  one  wherein  plain- 
tiff seeks  the  ejectmoit  of  defendants  from 
certain  premises,  with  damages.  Tba  com- 
plaint shows  that  on  June  3,  1901,  Judgment 
was  entered  In  the  auperloT  court  of  Los  An- 
geles county  decre^ng  that  a  certain  purpwt- 
ed  deed  executed  by  one  Ulguel  De  Leonis  to 
one  Laurent  Et<Siepaxe  was  In  fact  a  nuHrt- 
gage  given  to  secure  a  then  existing  deht; 
that  the  former,  on  paymmt  to  the  latter  of 
the  aum  at  92,444:09,  with  interest;  was  m- 
tltled  to  a  reconveyance  of  the  property 
described  in  aald  inatmment;  uid,  should 
said  Btcttepare  refuse  to  accept  such  pay- 
ment and  reomvey  the  prc^rty  aa  adjudged, 
that  the  derk  of  court  execute  audi  couTflar- 
ance  accordingly.  This  judgment,  according 
to  tbB  con^laint,  "has  not  been  reversed, 
vacated,  or  set  aside,  and  Is  now  In  full  f&rce 
and  effect"  It  next  is  alleged  that,  during 
the  pendency  of  that  action— prosecuted  by 
the  widow  of  De  Leonis — S^cbepaze  died, 
being  succeeded  tber^n  by  the  def^dant  heve^ 
Walsh,  as  administrator  of  BKchepare's  es- 
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tate;  that  Walsh,  as  sach  admlntstrator, 
Uiereupon  took  po^^seaslon  of  the  real  estate 
in  question,  as  well  as  the  rents,  Issues,  and 
profits  thereof;  and  that  the  latter  not  only 
"refused,  failed,  and  neglected  to  collect  said 
mortgage  for  the  sum  of  $2,444.09,  with 
Inter^t  thereon,  •  ♦  •  and  refused,  failed, 
and  neglected  to  reconvey"  said  real  property, 
bat  also,  with  others  named  here  as  codefend- 
ants,  "commenced,  prosecuted,' and  defended 
a  large  number  of  actions  to  render  the  final 
decree  and  Judgment  [abore  mentioned]  whol- 
ly ineffectual,  before  a  conveyance  in  said  ac- 
tion." It  also  is  shown  that  on  September 
15,  1908,  Walsh,  as  administrator,  moved  the 
probate  court,  ex  parte  for  his  discharge  as 
8uch  administrator  which  motion  was  duly 
granted.  The  order  so  made;,  plaintiff  claims, 
was  void,  the  court  havliig  been  wlQioat  Juris- 
diction to  make  the  same. 

On  April  10,'  1906,  Mrs,  De  Leonls  died 
testate  in  Los  Angeles  county,  leaving  sur- 
viving her  an  only  son  and  heir  Juan  J.  Men- 
endez,  who  thereupon  qu&li^^d  as  executor 
of  her  estate.  Plaintiff  avers  that  on  March 
10,^908,  Menendez  filed  bis  account  as  the 
executor  of  said  estate,  whereupon,  after 
hearing,  the  court  distributed  to  said  execu- 
tor, as  heir,  the  estate  of  said  deceased, 
"whether  described  in  the  decree  of  distribu- 
tion or  not";  that  on  March  12,  1912,  said 
Juan  J.  Menendez  conveyed  "all  his  right, 
title,  and  interest  in  and  to  said  plalotiffs 
estate"  to  the  plaintiff  herein,  John  Laplgue, 
who  Is  now  the  owner  and  holder  thereof; 
that  on  February  28,  1917,  this  plalnUft  de- 
livered to  the  clerk  of  said  court  a  certified 
copy  of  the  decree  and  Judgment  first  alMve 
set  forth,  together  with  certified  copies  of 
various  other  judgmoits,  liens,  and  locum- 
bnmces  claimed  by  him  to  be  subsequent  and 
subject  to  the  Judgment  first  referred  to,  as 
well  as  an  affidavit  showing  the  amount  due 
from  the  plaintiff  to  defaidant  therein,  ac- 
companying the  same  by  a  notice  to  said  clerk 
of  court  directing  and  commanding  him  to 
reconyej  the  real  property  already  referred- 
to  and  folly  descrUied  In  the  Instrument 
which  was  in  form  a  deed,  but  In  fact  a 
mortgage  tendering  and  offerii^  to  pay  to 
said  derk  the  sum  of  $5,452.36,  the  same  be* 
ing  "an  oOset  of  one  Judgment  against  an- 
other" tor  Bald  amoimt,  leaving  a  deficiency 
jodginrat  in  said  actitm  "against  the  defend- 
ant and  his  admlnlfitrator"  on  aald  date,  in 
favor  of  plaintttr  herein,  in  the  sum  of  912,- 
785^;  that  said  <^er  and  tender  were  by 
said  derk  peremptOTlIy  rejected;  that  on 
July  81,  1S84,  the  d^endants  in  that  action 
ousted  xdaintUrs  grantors  and  predecessors 
in  latoreit  from  said  real  estate,  end  tiiat 
ever  since  the  latter  have  beea  out  of  posses- 
sion thereof  by  reason  of  the  alleged  wrong- 
ful and  unlawful  possession  of  sudi  defend- 
ants. Wherefore  plaintiff  claims  damage  for 
such  wrongful  withholding  and  Exclusion,  for 


the  value  of  the  use  and  occupancy  of  the 
premises  In  question  during  all  of  said  time, 
and  for  the  recovery  of  possession  thereof. 

The  foregoing  recital  of  events  leading  up 
to  the  commencement  of  the  action  now  be- 
fore us  constitutes  our  understanding  of  the 
facts  herein  as  gleaned  from  the  record 
on  appeal,  and  will  suffice  to  disclose  at 
least  two  fatal  errors  in  the  complaint 
filed  herein,  the  presence  whereof  afforded 
the  lower  court  abundant  authority  for  Its 
action  in  sustaining  the  general  demurrer 
without  leave  to  amend,  viz.:  (1)  There  is  no 
showing  in  the  complaint  that  the  provisions 
of  the  Judgment  of  June  3,  1901,  have  ever 
been  complied  with  by  the  plaintiff  herein,  or 
by  any  of  his  predecessors  in  Interest;  (2) 
there  is  no  showing  that  a  petition  for  distri- 
bution was  ever  filed  in  the  matter  of  the  es- 
tate of  Mrs.  De  Leohls  whereon  the  probate 
court  might  legally  base  a  decree  distributing 
her  estate  to  plaintiffs  grantor,  Juan  J.  Men- 
endez, a  part  of,  which  estate,  according  to  the 
complaint,  is  the  property  involved  in  this 
action. 

[1,  2]  As, to  the  first  point;  Nowhere  in  the 
complaint  does  there  appear  an  allegation 
that  any  tender  of  payment  of  any  kind  was 
ever  made  by  anyone  to  the  defendant  in  the 
action  first  referred  to  herein,  as  provided  by 
the  terms  of  the  judgment  entered  June  3, 
1901 ;  and  it  was  only  under  such  circum- 
stances that  a  tender  and  payment  was  au- 
thorized to  be  made  to  the  clerk  of  the  court. 
Obviously  this  was  an  essential'  averment, 
failing  in  which  t^e  complaint  must  be 
deemed  deficient  In  its  statement  of  a  cause 
of  action  for  possession  of  the  property  in  con- 
troversy. And  even  though  the  tender  to  the 
clerk,'  as  made  by  plaintiff,  was  legal  and 
proper — though  we  hold  It  was  not — still,  at- 
tention is  called  to  the  fact  that  the  latter 
attempted  a  compliance  with  the  Judgment  in 
a  manner  not  contemplated  or  directed  there- 
by— not  by  the  payment  of  money,  as  therein 
provided,  but  by  the  alleged  "offsetting  of  one 
Judgment  against  another." 

As  to  the  second  point,  it  Is  elementary 
that  no  decree  of  dlstrUiutlon  could  be  grant- 
ed, or  distribution  of  the  estate  of  which  Men-' 
endce  was  executor  and  the  only  heir  ordered, 
simply  upw  the  filing  and  hearing  of  an 
"executor's  account,"  as  appears  from  the 
complaint  to  have  bca  done.  The  mere  sug- 
gestion of  such  a  sltuatl<u  eliminates  plain- 
tiff as  a  proper  party  in  Interest  herein. 

[31  Respondents  contend,  and  we  think 
correctly,  that  appellant  has  not  brought  up 
any  bill  of  exceptions  showing,  for  Instance, 
that  he  asked  for  and  was  denied  leave  to 
amend,  or  that  he  proposed  any  particular 
amendment  to  his  complaint  Nor  is  there 
anything  presraited  in  appellant's  brief— as- 
suming such  presoitation  proper — which 
might  even  indicate  his  ability  to  remove  any 
defects  whidi  might  be  found  In  the  com- . 
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plaint  It  will  therefore  be  assumed.  In  the 
absence  of  such  showing,  that  there  was  no 
abuse  of  discretion  by  the  trial  court  In  mak- 
ing the  order  complained  of.  Williamson  t. 
Joyce,  140  CaL  669,  74  Pac.  290;  Klelnclaus 
V.  Dutard,  147  Cal.  245,  81  Pac.  516;  Aalwyn 
T.  C!obe,  168  Cal.  185, 142  Pac.  79. 

[4]  Further,  the  complaint  shows  upon  its 
face  that  plaintiff  Is  not  ^titled  to  the  relief 
prayed.  For  example,  It  shows  an  outstand- 
ing mortgage,  with  the  successor  in  Interest 
of  the  mortgagee  in  possession  under  such 
mortgage.  Under  these  drcomstances  eject- 
ment will  not  He  by  the  mortgagor  or  his 
successors  against  the  mortgagee  In  posses- 
sion. Specht  T.  Specbt,  88  Cal.  437.  26  Pac. 
208,  13  L.  R.  A.  137,  22  Am.  St  Rep.  314; 
Brandt  v.  Thompson,  91  Cal.  462,  27  Pac  763; 
SeUerbach  v.  Allenberg,  99  Cal.  69,  S3  Pac 
788;  Boyce  t.  Fisk,  110  Cal.  113,  42  Pac.  473 ; 
Gory  T.  Santa  Xnez  Land,  etc.,  Co.,  151  Cal. 
778, 91  Pac.  647;  Puekhaber  v.  Henry,  162  CaL 
419,  93  Pac  114, 125  Am.  St  Bep.  76, 14  Ann. 
Cas.  844. 

We  have  carefully  read  and  considered  the 
transcript  and  briefs  herein,  as  well  as  all 
the  points  which,  according  to  our  understand- 
ing of  his  exasperatingly  ambiguous  record, 
appellant  has  attempted  to  raise.  Our  con- 
clusion Is  that  the  complaint  does  not  state  a 
cause  of  action,  that  the  record  is  entirely 
Insnfflclmt  to  support  any  of  the  contentions 
attempted  to  be  made  (Laplque  v.  Walsh, 
188  Pac  1021),  and  tliat  the  order  here  atr 
tfflnpted  to  iw  questioned  was  property  en- 
tered. 

Judgment  af&rmed. 

We  concur:  FINLAYSOK,  P.  J.,  .WEI<- 
LBR.  J. 

Opinion  of  Supreme  Court  In  Bank  Denying 
Hearing. 

PEB  GUBIAM.  [I,  I]  The  application  for 
a  bearing  In  this  court  after  dedsion  by  the 
District  Court  of  Appeal  of  tiie  Second  Ap* 
pellate  District,  DlTislon  2,  la  denied.  As 
in  the  case  of  Lapiqoe  t.  Plummra,  U  A. 
STO6, 196  Pac  293,  In  wbldi  a  similar  ajvUcA- 
tion  Is  tills  day  denied,  It  is  manifest  that  the 
general  allegations  of  ownership  c(Hitallied 
in  the  complaint  are  based  solely  on  the 
specific  allegatltms  of  fact  set  forth  therein, 
and  must  be  treated  as  mere  legal  conclusions 
of  the  pleader.  The  complaint  fails  to  show 
right  to  possession  on  the  part  of  the  plaintiff 
even  under  the  terms  of  the  judgment  of 
June  3,  1901,  on  which  the  plainticr  relies,  as 
in  Ii.  A.  No.  6755,  as  the  whole  basis  of  his 
claim,  in  that  it  fails  to  safUclently  show 
compliance  with  the  requirement  as  to  the 
payment  to  the  defendant  therein  of  the 
amount  found  due  on  the  mortgage,  a  condi- 
tion precedent  to  transfer  by  the  defendant 
of  the  property,  and,  of  course,  to  right  of 


possession  in  plaintlfCs  predecessor  In  Inter- 
est or  in  plaintiff.  The  attempted  belated 
tender  of  February  28,  1917,  to  the  clerk  of 
the  superior  court  was  not  such  compliance, 
both  for  the  reasons  given  In  the  opinion  of 
the  District  Court  of  Appeal  and  because  of 
the  unexplained  delay. 

[7]  We  are  inclined  to  the  conclusion  that 
the  complaint  sufficiently  showed,  as  against 
a  general  demurrer,  the  making  of  a  Talld 
decree  of  distribution  of  the  estate  of  Mrs. 
De  Leonis  to  Juan  M^endez,  end  do  not 
concur  In  the  conclusion  of  the  District  Conrt 
of  Appeal  on  this  question,  but  that  conclu- 
sion is  not  essential  to  the  maintenance  of 
the  judgment  given  by  that  court 

This  complaint  does  not  show,  as  dooi  the 
complaint  in  h.  A.  No.  5755.  the  granting  of 
the  new  trial  in  the  action  in  which  the  judg- 
ment of  June  3, 1901,  was  given,  with  the  con- 
sequent  vacating  of  that  judgment  Foif 
that  reason  the  demurrer  must  be  considered 
without  reference  to  Qiat  fact,  and  we  have 
so  considered  it 

All  cMicur,  except  LENNON,  J.,  absttit 


ROMANS  V.  SHANNON.    (No.  9805.) 
(Snpreme  Ooort  of  Oklahoma.   Feb.  1,  1921.) 

(BvUabiu  by  the  Oo»rt.) 

1.  Contracts  «=>I52— Evidenoe  «=»448,  450(5) 
—Words  used  are  to  ba  understood  In  ordi- 
nary sense;'  when  uoamblgnobs  extrinsic  evi- 
dence Inadmissible;  oontract  to  move  dirt 
held  not  to  c^l  for  expert  testimony. 

The  language  used  in  a  contract  is  to  gov- 
ern its  interpretatioD,  and,  if  nucb  langimge  Is 
dearly  explicit  and  does  not  Involve  uncertain- 
ty, the  words  used  are  to  be  understood  in  their 
ordinary  and  proper  sense,  and,  when  the  lan- 
gnage  is  plain  and  unambiguous,  extrinsic  evi- 
dence as  to  Its  meaning  ia  not  admissilile. 

2.  Contracts  «s>l43  — Evidenoe  «s>3970)  — 
Rials  lanpuafle  needs  no  ooMtmetlon. 

In  the  absence  of  fraud,  accident  or  mis- 
take, parol  evidence  is  not  admlaaiUe  to  vary 
or  eontradirt  the  expressed  terms  oi  a  writ- 
ten contract  A  plain  and  onambigoous  Con- 
tract leaves  no  room  for  coDstruction.  The 
courts  will  try  to  give  a  contract  such  construe- 
tion  as  will  make  it  certain,  but  cannot  diange 
its  terms  or  make  a  new  contract 

3.  Contracts  «s9l47(l,  2)— Paramosst  rsle  of 
coostmetloa  U  to  asoertain  latest  If  possible 
from  lasgsage. 

The  paramount  rule  for  the  cosstraction 
of  a  contract  is  to  ascertain  the  intent  of  the 
parties  at  the  time  the  contract  was  entered 
into  and  to  give  effect  to  same  if  it  can  be 
done  consistent  with  legal  prlncipleB.  If  the 
language  of  a  contract  is  such  as  to  clearly 
show  the  intept  of  the  parties,  then  there  ia 
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not  need  to  tvs^  toaj  tediidcal  ndM  of  con- 
BtrnetioB;  for  where  there  Is  no  doobt  there 
is  so  room  tor  cooBtrnction. 

Appeal  from  District  Cotirtt  CrecAc  Ootinty ; 
Ernest  B.  Hni^nfl,  Judges 

Actloa  by  S.  P.  RomnTia  against  Li.  O. 
GOiamum.  Judgment  tor  defoidant,  and 
plaintiff  appeals.  Affirmed. 

Charles  A.  Dl^son  and  E.  M.  Oarter,  bo& 
of  Okmulgee,  and  McDougal,  Lytle  ft  AUen, 
of  Bapulpa,  for  plaintiff  In  error. 

Thrift  A.  Davenport,  of  Sapulpa,  for  de- 
fmdant  In  error. 

PITCHFORD,  J.  This  Is  an  appeal  ftom 
the  judgment  of  the  district  court  of  Greek 
coonty  In  which  Judgment  was  rendered  for 
the  d^endant  The  cause  was  b7  an  agree- 
ment tried  to  the  court  without  Jury. 

The  plaintiff  contracted  with  the  d^end- 
ant  to  do  certain  work  and  labor  In  the  con- 
struction of  certain  miles  of  road  In  Greek 
county.  The  material  portion  of  the  contract 
Is  as  follows: 

"Urst  The  party  of  the  second  part  agrees 
to  move  dirt  for  twenty  cents  (20c)  per  yard; 
loose  rock  for  fifty  cents  (50c)  per  yard;  solid 
for  eighty  cents  (80c)  per  yard,  and  one 
and  one-half  cents  for  orerfaanl;  twenty-five 
dnDars  (9SKi.OO)  per  acre  for  dearlng  rl^t  of 
way." 

On  the  trial  plaintiff  Introduced  Mr.  Wblt- 
Oea^t  city  engineer  of  SapaUM*  OkL  On 
CTttM-ctamtnatlon  of  this  witness  It  der^op- 
ed  ttiat.  In  computing  the  ftmount  ot  earth 
moved,  plaintiff  was  glvoi  credit  for  the 
eurth  moved  ont  of  the  excavation  and  credit 
for  the  same  dirt  when  built  np  Into  an  on- 
buikinent;  that  is,  If  tiie  plaintiff  moved 
100  yards  ont  of  an  ncavatkm  and  moved  It 
and  loads  npa  grad^  or  builds  iipagnde.he 
wotdd  be  credited  with  100  yards  of  dirt 
movod  out  of  an  excavation  and  100  moved 
into  embankment,  and  would  be  entitled  to 
a  eredlt  fbr  moving  200  yards  of  dirt— In 
eVber  words,  pay  for  two  ways. 

Tlie  witness  admitted  that,  if  movli«  earth 
as  cont^plated  by  the  contract  in  question 
DKut  that  tbe  plaintiff  was  to  be  credited 
with  moving  earth  onoe  where  he  took  it 
ont  of  an  ensavatkm  and  pat  It  in  a  fln,  bis 
l^res  would  not  be  correct:  that  la,  if  Qie 
contract  called  for  a  one-way  haul  instead 
of  a  two-way  haul,  and  if  the  contract  should 
be  oonstmed  to  contemplate  a  one-way  haul, 
tbe  witness  was  not  prepared  to  say  that  the 
eatfmate  of  tlw  d^endant  was  wrong. 

At  tills  point  the  conrt  indicated  that  In 
Us  Judgment  this  method  of  computing  tiie 
work  done  by  the  plaintiff  was  not  warrant- 
ed by  the  c<mtract,  and  that  the  plaintiff 
should  be  credited  with  moving  the  earth 
only  once.  Whereupcm  the  following  colloquy 
occurred  between  the  court  and  plaintiff's 
attorney:' 
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"Mr.  Lytle:  I  believe,  It  your  himor  please, 
that  It  Is  a  queetion  that  the  court  should  be 
informed  npon  nnlesB  the  court  feels  compe- 
tent himself. 

"Tbe  Goart;  Ton  don't  offer  to  plead  any 
custom  with  refteenee  to  the  eonstmetion  (tf 
this  contract. 

"Mr.  I^Ue;  We  are  not  aeking  to  prove  a 
custom,  we  are  not  pleading  a  custom,  and  we 
are  not  talking  about  a  custom,  but  the  ques- 
tion is  whether  the  words  used  hsve  a  teduii- 
cal  and  distinct  meaning  in  the  line  of  dvfl  en- 
gineering. 

"The  Court:  Do  you  plead  it? 

"Mr.  Lytle:  No;  we  don't  need  to  plead  It. 

''The  Court:  Oentlemen,  I  take  the  view 
from  this  contact  that  the  witness'  theory  and 
interpretation  of  it  is  evroneous.  I  take  the 
view  that  the  contract  is  unambiguous  so  far 
as  appears  upon  its  face;  that  tbe  words  of 
the  contract  are  to  be  given  their  plain  and 
ordinary  meaning.  An  agreement  that  one 
must  remove  dirt  at  20  cents  a  yard  means  be 
must  only  get  20  cents  for  handling  tbe  dirt; 
and  In  that  part  of  the  contract  which  provides 
that  if  he  hauls  the  dirt  over  a  certain  dis- 
tance he  is  to  get  a  cent  end  a  half  per  cubic 
yard  there  is  no  ambiguity.  It  does  not  occur 
to  me  that  reasonable  minds  could  differ  over 
the  plain  common  meaning  of  these  words;  and 
I  am  rather  of  the  opinion  that  the  objection 
or  motion  should  be  sustained  as  to  the  testi- 
mony of  tiie  witness  <m  moving  eartii." 

To  which  ruling  the  plaintiff  excepted  and 
asked  leave  to  amoid  his  petition  and  to 
make  proof  by  the  witness  WhitOesey  as  fal- 
lows: 

"By  alleging  that  the  expression  contained  in 
the  contract  *move  dirt  for  20  cents  per  yard' 
meant  and  means  according  to  the  custom  in 
this  vicinity  of  en^eers  and  of  contractors 
engaged  in  the  building  and  construction  of 
roads  and  highways  that  a  perstm  so  agree- 
ing to  move  dirt  is  entitled  under  such  custom 
to  the  amount  of  compensation  per  yard  for 
the  earth  excavated,  and  Is  also  entitled  to  the 
same  conpensation  for  the  various  fills  made 
by  him;  and  in  connection  with  this  request 
to  amend  our  petition  we  offer  to  prove  at  this 
time,  by  this  witness,  who  Is  dty  enj^eer  of 
Sapulpa,  that  he  la  famiUar,  and  has  been  for 
a  long  while,  with  the  conatrnction  of  roads  and 
hi^iways  and  of  raflroads  and.of  the  contracts 
in  omnection  therewith,  and  that  the  term 
'move  dirt,*  when  so  employed  and  not  modified 
In  any  respect,  means  that  the  person  agree-^ 
ing  to  move  said  dirt  shall  receive  the  com- 
pensation fixed  in  the  contract  for  excavating, 
and  shall  slso  receive  tbe  same  compensation 
for  the  construction  of  tbe  fills  in  the  high- 
way." 

The  court  refused  tiie  amendment  and  of- 
fer of  testimony,  and  this  presents  the  whole 
proposition  presented  on  this  aroeal;  that 
Is,  was  the  court  correct  in  refusing  the 
am^dment  and  the  testimony  offered  In  avq;>- 
port  thereof? 

[1 ,  2]  It  Is  a  principle  of  law,  universally 
accepted,  that,  In  the  absence  of  fraud,  ac- 
cident or  mistake,  parol  evidence  is  not  ad- 
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mlSElble  to  vary  or  contradict  the  expressed 
terms  of  a  written  contract  The  language 
used  is  to  goTern  Its  Interpretation,  If  the 
language  Is  clearly  explicit  and  does  not  In- 
Tolre  an  uncertainty,  and  the  words  used 
are  to  bo  understood  In  their  ordinary  and 
proper  saise,  and  ordinarily  where  there  Is 
no  uncertainty,  and  when  the  language  Is 
plain  and  unambl^ous,  extrinsic  evidence 
as  to  Its  meaning  is  not  admissible. 

[3]  The  purpose  of  the  law  Is  to  try  to 
ascertain  the  Intentions  of  the  parties  con- 
cerned. However,  when  the  language  used 
is  ambiguous,  or  when  the  words  are  used 
In  a  local  or  technical  sense,  peculiar  to 
certain  trades  or  occupatl<me,  parol  testimo- 
ny of  usage  or  custom  may  be  resorted  to, 
but  thia  exception  is  only  allowed  to  explain 
what  is  ambiguous,  and  where  the  words 
used  are  plain  and  certain,  parol  evidence 
should  not  be  permitted  on  the  theory  that 
custom  would  give  an  entirely  different 
meaning. 

The  rule  of  ctmstmction  stated  \>j  Elliott 
on  Contracts,  vol.  8,  1918-1918  Siaq;)I«nent, 
I  1S06,  is  a»  follovra: 

"A  plain  and  unamblgnonB  contract  leaves 
no  room  (or  construction.  The  courts  will  try 
to  give  a: -contract  socj)  construction  as  will 
make  it  certain,  but  cannot  change  its  terms  or 
make  a  new  contract? 

In  Strange  et  al.  v.' Hicks  et  al.,  78  OH.  1, 
188  Pac.  347,  It  Is  said  as  follows: 

"Tbe  paramount  rule  for  the  construction 
of  a  contract  is  to  ascertain  the  intent  of  the 
parties  at  the  time  the  contract  was  entered 
into  and  to  giW  effect  to  same  if  it  can  be 
done  consistent  with  legsl  principles.  If  the 
language  of  a  contract  is  such  as  to  dearly 
show  the  intent  of  parties,  then  there  Is  no 
need  to  apply  any  technical  rules  of  constrac- 
tion,  for,  where  there  is  no  doubt,  there  is  no 
room  for  construction." 

In  Wolf  et  aL  v.  Blaekwell  OH  &  Gas  Oa 
et  al.,  77  Okl.  81,  186  Pac.  484,  the  court 
says: 

"The  language  of  a  contract  li  to  govern 
its  interpretation,  if  the  language  is  clear  and 
explicit  and  does  not  involve  an  absurdity,  and 
tbe  whole  of  such  contract  is  to  be  taken  to- 
gether so  as  to  give  effect  to  every  part,  if 
reasonably  practicable,  each  dause  hdpisg  to 
interpret  the  others,  and  the  words  to  be  un- 
derstood in  their  ordinary  and  popular  sense, 
unless  used  by  the  parties  in  a  technical  aanse." 

In  Tidal  Oil  Co.  v.  RoelfS,  77  OH.  185, 187 
Pac  486,  the  court  said : 

"It  is  due  the  parties  to  a  eontraet  In  writ- 
ing to  assume  that  they  know  and  understand 
the  logical  and  granunatical  use  of  the  words, 
phrases,  and  clauses  chosen  by  them  to  conv^ 
tiie  tlMught  and  purpose  of  their  contracL" 

The  plaintiff  relies  primarily  uponthecase 
of  Wineniiller  v.  Page  6t  al.,  T6  Okl.  278, 
188  Pac.  501. 


In  the  case  just  cited  Wlnemlller,  by  parol 
agreement  made  vrtth  Snyder,  agreed  to  pro- 
cure for  Snyder  certain  oQ  and  gas  leases, 
and,  as  a  con^ilderatlon  for  said  services, 
Snyder  agreed  to  pay  Wlnemlller  reasonable 
and  necessary  exjienses  and  to  carry  said 
Winemlller  for  one-eighth  loterest  fee  in 
the  first  well  to  be  drilled  upon  each  tract 
of  land  so  leased,  and  to  further  carry  the 
said  Wlnemlller  for  one-eighth  interest  in 
all  subsequent  wells  drilled  upon  said  lands. 
A  controversy  arose  over  the  meaning  *^car^ 
ried  for  <»ie-elghth."  In  the  body  of  tbe 
opinion  the  following  language  is  used: 

"U,  as  we  believe,  this  phrase  is  unintelligi- 
ble to  persons  not  familiar  with  the  oil  busi- 
ness, and  particularly  that  branch  of  it  pertain- 
ing to  procuring  oil  and  gas  leases,  then  the 
plaintiff  himself  presented  a  contract  for  con- 
struction whi<^  required  the  evidence  of  ex- 
perts to  aid  the  courts  in  determinit^  its  mean- 
ing. It  is  the  duty  of  the  courts  to  coustrne 
contracts,  whether  oral  or  written,  and  where 
words  or  phrases  of  a  tedmical  nature  con- 
nected with  any  art,  science,  or  occupation  are 
used,  witnesses  familiar  with  such  art,  science, 
or  occupation  may  be  called  for  tl^a  pu^ose  of 
explaining  such  langoaga." 

We  are  unable  to  see,  howerer,  where  the 
rule  in  the  Wlnemlller  Case  Is  in  any  re- 
spect appllcaUe  to  the  case  at  bar.  In  the 
instant  case  the  phrase  "to  move  dirt  for  20 
cents  per  yard"  is  not  unintelllgUdfe  and  does 
not  call  for  expert  testimony. 

In  Willmerlng  v.  McOaughey,  30  Iowa,  205, 
6  Am.  Bep.  673  (Extra  Ann.).  It  is  held,  in 
an  action  upon  a  written  contract  for  tho 
sale  of  hogs,  to  be  delivered  at  Washington, 
Iowa,  at  H.  WiUmering's  option,  by  giving 
10  days'  notice  at  any  time  In  June:  First, 
ttiat  parol  evidence  was  not  admissible  to 
show  how  such  contracts  were  iinderstood  by 
stock  dealers,  to  which  class  the  parties  be- 
longed ;  and#  8ec(»id,  that  the  contract  oblig- 
ed defendant  to  make  the  delivery  during 
the  month  spedfled  without  notice,  and  that 
the  giving  of  notice  to  deliver  on  a  particu- 
lar day  was  at  plalutifra  i^ticMi,  Fortbar  on 
In  the  oplui<Hi  it  is  said: 

''When  a  new  and  unusual  word  te  nMd  In 
a  contract,  or  wbtn  a  word  is  ased  in  a  tech- 
nical or  peculiar  suiae,  aa  appUcaUe  to  any 
trade  or'  branch  of  business,  or  to  any  par- 
ticular class  of  people,  it  is  proper  to  receive 
evidence  of  usage  to  explain  and  illustrate  it, 
and  that  eTideuce  Is  to  be  considered  by  the 
jury;  and  the  province  of  the  court  will  then 
be  to  instruct  the  Ju^y  what  will  be  tbe  legal 
effect  of  the  contract  or  instrument,  as  they 
shall  find  the  meaning  of  the  word  modified  or 
explained  by  tiie  usage.  But  when  no  new 
word  is  used,  or  when  an  old  word,  having  an 
establiabed  place  hi  the .  language,  is  not  ap- 
parently used  in  any  new,  technical,  or  peculiar 
sense,  it  is  tbe  province  of  the  court  to  put 
a  construction  upon  the  written  contracts  of 
parties,  according  to  the  established  Usage  of 
language,  as  applied  to  the  rabject-inattet^— 
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expected  upon  the  receipt  of  the  redrafted 
answer  to  file  It;  that  he  Instructed  McCrea 
that  a  copy  of  the  redrafted  answer  be  mailed 
to  Edens  &  Anderson,  attorneys  for  appollantt 
and  supposed '  that  this  had  been  done;  that 
he  did  not  file  the  original  answer,  expecting 
to  hear  from  McCrea,  but  received  no  re- 
draft of  the  answer  from  him,  and  through 
inadvertence  neglected  to  file  the  original 
answer  on  the  27th  day  of  May,  1918,  fixed 
In  the  order  extending  time  to  file  t^ie  an- 
swer; that  affiant  waa  busy  In  Red  Cross 
work  on  the  latter  date,  made  a  trip  to 
Blackfoot  in  the  Interests  of  the  Red  Cross, 
and  n^lected  through  Inadvertence  to  file 
the  answer.  The  second  affidavit  recites: 


Idabo) 


citing  Eaton  v.  Smith,  20  Pick.  QSaat.)  ISO; 
Brown  v.  Orland,  36  Me.  370;  Bumham  v.  Al- 
len. 1  Gray  (MaBS.)  496. 

The  iudgmttit  of  the  trial  court  is  there- 
fore affirmed. 

HARRISON,  O.  J.,  and  JOHNSON,  NICH- 
OLSON, ELTING,  and  MTTJ.WR.  JJ.,  Con- 
cur. 


ARMSTRONG  v.  HARTFORD  FIRE 
INS.  CO. 

(Supreme  Court  of  Idaho.    Nov.  28,  1920. 
On  Petition  for  Behearing,  Feb.  9,  1921.) 


Jndfneat  ^r39— Openiig  default  on  thowlng 
Mt  pmentlng  faots  Is  abuse  of  discretion. 
Where  the  showing  falls  to  present  any 
fact  which  can  appeal  to  the  discretion  of  the. 
court,  it  is  an  abuse  of  the  trial  court's  dis- 
cretion, and  ifl  error  to  vacate  a  judgment  and 
set  aside  a  default 

Ai^ieal  tr(»Q  District  Court,  BannoCk  Coun- 
ty; Robert  M.  Terreli,  Judge. 

Action  by  Susie  Armstrong  against  the 
Hartford  Fire  Insurance  Company,  Default 
judgment  for  plaintiff,  and  from  an  order 
vacating  the  Judgment  and  setting  aside  the 
default,  plaintiff  appeals.  Reversed. 

Edena  ft  Anderson,  ot  Focatello,  for  ap- 
pellant. 

White  ft  Bentley  and  H.  B.  Thompsw,  all 
of  Focatello,  for  respondent 

BUDOB,  J.  On  March  18,  191S,  appellant 
filed  her  complaint  against  respondent  to 
recover  on  a  policy  of  insurance  the  sum  of 
$2336.00  and  accrued  interest  Summons 
was  served  on  respondent  the  22d  day  of 
Uarcb,  191S.  A  demurrer  was  Intei^osed 
to  the  conQ>laint  and  on  the  26th  day  of 
April,  1918,  waa  snatalBed,  and  the  oomitotiiA 
was  amended  and  respondent  given  20  days 
to  answer.  On  the  ITtb  day  of  May,  1918, 
respcmdwt  was  given  10  days'  additional 
time,  or  until  Blay  27.  1918,  to  answer.  No 
answer  having  been  filed  within  this  time, 
the  clerk's  default  was  entered  on  the  28th 
day  of  May.  1918,  and  judgment  entered  for 
92^80.61.  On  May  31. 1918,  respondent  filed 
Its  motion  to  vacate  the  judgment  and  set 
aside  the  default  Two  affidavits  made  by 
Finis  Bentley,  one  of  the  respondent's  at- 
torneys, were  filed  in  support  of  the  motion. 
The  first  affidavit  recites  that  on  the  17th 
day  (tf  Uay,  1918,  affiant,  received  from  Mc- 
Crea, an  attorney  of  Salt  Lake  City,  Utah, 
also  one  of  respondent's  attorneys,  an  an- 
flwer  to  the  complaint  and  a  letter  asking 
that  a  10-day-  extension  be  obtained  in  order 
that  he  might  redraft  the  answer;  that  af- 
fiant obtained  the  extension,  notified  Mc- 
Crea, and  expected  to  hear  from  hinf  with  a 
redrafted  answer ;  he  did  not  make  a  nota- 
tion on  his  r^iendar  for  the  reason  that  he 


"That  bis  wife  is  now,  and  since  the  20th  day 
of  May,  1918,  has  been,  confined  to  St.  An- 
thony's Hospital  in  Pocatello  and  was  obliged 
to  undergo  two  severe  operations;  that  in  ad- 
dition sbe  was  suffering  from  Injuries  received 
from  an  automobile  accident;  *  *  *  that 
her  injuries  were  such  that  it  is  a  question 
whether  she  will  be  permanently  lame  as  a  re- 
au^  of  the  injuries;  that  the  crisis  in  ber  con- 
dition and  the  time  in  which  her  condition  was 
most  serious  was  the  25th,  26th,  and  27th  Of 
May,  1918;  that  by  reason  thereby  affiant  had 
been,  and  more  particularly  on  the  dates  men- 
tioned was,  under  considerable  mental  strain 
and  worry  and  was  enable  to  give  the  proper 
time  and  attention  to  business  as  he  would 
bave  if  such  condition  bad  not  prevailed;  that 
such  crisis  occurred  just  when  the  time  for 
filing  the  answer  In  the  above-entitied  caas 
expired,  and  affiant  makes  this  affidavit  and 
ofFers  this  farther  information  as  farther 
grouads  for  the  failure  to  ffle  the  said  answer 
within  the  required  time." 

No  counter  affldavits  were  filed.    On  the 
3d  day  of  July,  1918,  the .  pouiiC  ^(ered  an 
order  vacating  the  judgment  4od  setting  - 
aside  the  default   The  appeal  is  from  the 
order. 

The  assignment  of  error  is  that  ,  the  court 
abused  Its  discretion  In  holding  the  showing 
sufficient  and  In  vacating  the  judgment  and 
setting  aside  the  default.  We  are  of  the 
opinion  that  this  case  falls  clearly  within 
the  principle  and  rule  announced  in  Hall  v^ 
Whlttler,  20  Idaho,  120,  116  Pac.  1031,  cited 
with  approval  In  Humphreys  v.  Idaho  Gold 
Mines,  etc.,  Oa,  21  Idaho,  126,  135,  120  Pac. 
823,  40  L.  R.  A.  (N.  S.)  817,  to  the  effect 
that,  where  the  showing  falls  to  present  any 
fact  which  can  appeal  to  the  discretion  of  the 
court,  it  is  an  abuse  of  the  trial  court's  dis- 
cretion and  Is  error  to  vacate  a  judgment 
and  set  aside  a  default.  No  reoBon  Is  given 
in  either  of  the  affldavits  for  not  filing  the 
answer  within  the  time  allowed  by  the  court 
From  the  first  affidavit  the  inference  is  that 
counsel  for  resiwndent  did  not  intend  to  file 
any  answer  in  the  cause  until  he  should  re* 
c^ve  a  redrafted  answer  from  McCrea.  The 
fact  that  affiant  was  busy  with  Red  Cross 
work  on  the  27th  day  of  May.  1918,  even  It 
material,  wotUd  not  excuse  his  neglect  In 
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failing  to  file  the  answer  whidi  bad  been  In 
bis  possession  tor  10  days.  The  same  ob< 
wrratlon  would  apply  eqnally  to  what  he 
■eta  forth  in  his  affidavit  respectliig  the  condi- 
tion at  bis  wife,  but  the  statement  In  the  af- 
fidavit upon  this  p<4nt  does  not  show  that  be 
could  not  have  filed  the  answer  within  the 
pr<^er  time.  Nor  has  affiant  stated  in  either 
of  ills  affidavits  that  hia  failure  to  file  tlie 
answer  within  the  time  was  occasioned  by 
or  was  the  necessary  result  of  any  of  the 
facts  stated.  We  are  of  the  <^ion  that  tlie 
affidavits  do  not  set  forth  any  fftcts  which 
would  enaUie  tJw  court  to  exercise  its  dls- 
creticm,  and  therefore  the  court  erred  in 
vacatbiff  the  Judgmrait  and  setting  aside  tlie 
default. 

The  order  Is  therefore  reversed.  Goats  are 
awarded  to  ai^lant. 

MORGAN,  a  J.,  and  RICE,  3^  concur. 

On  Petition  for  Rehearing. 

BTJDOE,  J.  A  petition  for  rehearing  was 
filed.  Up^m  consideration  of  the  same  Ae 
court  Is  of  the  c^lniou  that  it  does  not  pre- 
sent any  matters  which  were  not  cwsldered 
and  decided  In  the  opiulw  h^tofore  filed. 

The  showing  in  support  of  the  motim  to 
vacate  the  Judgufait  failed  to  set  forth  any 
facts  which  would  justify  the  exerdse  of 
Judicial  discretion  the  trial  court  in  va- 
cating the  Judgment 

BICE,  a  X,  and  MCCARTHY,  DUNN,  and 
liGJB),  JX,  concur. 


HANKS  V.LEE.   (No.  3513.) 

(Supreme  Court  of  Utah.   Dec  8.  1820.  Re- 
hearing Denied  Feb.  11. 1921.) 

1.  Advene  poseeteloa  «s>llO(2)-^Mwer 
■UBt  allege  paymest  ef  taxes. 

Under  Comp.  Laws  1917,  |  0456,  providrng 
tltat  in  no  caae  shall  adverse  posaession  be 
considered  established  under  tbe  provisions  of 
any  section  unless  &e  psrty  In  possession  or 
bis  predecessors  have  paid  all  taxes  levied  for 
seven  years,  which  applies  when  adverse  pos- 
session is  claimed  under  any  one  of  eectioos 
6462-6456,  an  answer  in  an  action  to  recover 
possessiOB  of  land  setting  up  adverse  posses- 
sion is  insufficient  If  it  does  not  allege  the 
payment  by  defendant  or  his  predecessors  in 
title  of  all  taxes  lawfully  levied  on  tbe  land 
during  the  past  seven  years.^ 

2.  Adverse  poasessIoR  ^=>7(2)— Lasds  beloag- 
Iss  to  Ualted  States  caasot  be  acquired  by 
adverse  pessassloa. 

Prior  to  the  time  a  selection  of  lands  in 
lieu  of  school  lands  granted  by  the  Enabling 
Act  was  finally  approved  by  the  Department 
of  tbe  Interior,  the  legal  title  to  those  lands 
remained  in  tbe  United  (States,  anu  lue  iiu<- 
thereto  coald  not  be  acquired  by  adverse  pos- 
session. 


iRatlway  v.  Invastment  Co.,  36  Utah,  BSS,  101 
P»c.  686:  Central  Pac.  Ry.  v.  Tarper,  61  UtaJi,  107. 
leS  Pac.  &54.  1  A.  L.  R.  1319. 


3.  EvMeaee  «=92I9(1)— Applleatloa  for  ho«a- 
stead  estry  Is  adMissiea  laeonslsteat  with 
oialm  by  adverse  possession. 

An  application  for  entry  of  lands  as  a 
homestead  is  an  admission  that  the  tide  there- 
to was  in  the  United  States*  and  is  inconsistent 
with  a  daim  thereafter  made  that  the  awU- 
cant  had  already  acquired  the  title  bj  adverse 
possession. 

4.  PleadlRg  «=»!  94(5)— Answer  denylai  een- 
olHslee  demarrable  as  not  presenting  Issao 
where  faots  en  whloh  oonolnslon  Is  beied  are 

admitted. 

Where  sliegations  admitted  by  the  answer 
showed  facts  entttUng  plaintiff  to  possession 
of  the  land  In  controversy,  the  aUe^itlon  that 
plaintiff  was  entitled  to  possession  was  a  legal 
conclusion,  the  denial  of  which  did  not  present 
an  issue  of  fact  so  as  to  require  the  overruling 
of  a  general  demurrer  to  the  answer. 

5.  Pleading  «=9l94(5)--DeBlal  ef  olalM  for 
damages  demurrable  as  not  ralslag  aa  Issae 
of  faot. 

The  allegation  in  a  com^aint  of  the  amount 
of  damages,  though'  essential  to  a  valid  com- 
plaint, is  not  an  allegation  of  an  issuable  fact 
which  is  admitted  for  want  of  answer,  and  the 
denial  of  such  allezation  does  not,  therefore, 
present  an  issue  <a  fact  which  requires  the 
overruling  of  a  general  demurrer  to  the  an- 
swer. 

6.  Judgment  «=3|06(7)— Defaatt  proper  f*r 
defendant's  rafusal  to  plead  after  Mpiarrer 

to  answer  was  sustained. 

Where  defendant  refused  to  plead  further 
after  the  general  demurrer  to  hia  answer  was 
sustained,  it  was  proper  procedure  for  tbe 
court  to  enter  his  default  for  want  of  answer, 
and  to  award  judgment  to  plaintiff  on  pro<tf  of 
the  aHegatltms  m  the  comidafnt. 

Appeal  from  District  Court,  Carbon  Coun- 
ty; Geo.  Christensen,  Judge. 

Action  by  Minerva  Stewart  Hanks  against 
EUwin  B.  Lee.  Jodgment  for  plainttff,  and 
defendant  lyipeals.  Affirmed. 

Price  ft  Ftmta,  of  Price,  for  aivellant 
Ferdinand  Erlcksen,  of  Salt  Lake  City,  for 

respondent. 

FRICK,  J.  Plaintiff  brought  this  action  In 
the  district  court  of  Carbon  county,  Utah,  to 
recover  the  possession  of  certain  real  prop- 
erty, and  for  damages,  etc. 

In  view  that  there  is  omslderable  contro- 
versy concerning  the  legal  effect  of  tbe  plead- 
ings, and  further  for  the  reason  that  the 
court  sustained  a  general  donurrer  to  de- 
fendant's answer,  it  becomes  necessary  to 
set  forth  the  allegations  of  the  comidaint 
and  the  averments  In  the  answer  MHnewbat 
In  detail. 

Tbe  plaintiff,  in  her  complaint,  allied  that 
formerly  she  was  known  by  the  name  of 
Stewart.  This  allegation  is  admitted  In  the 
answer.  She  further  alleged  that  on  De- 
cember 17, 19(^,  she.  In  the  name  of  Stewart, 
duly  made  application  to  the  State  Board  of 
Land  Commissioners,  hereinafter,  for  con- 
venience, designated  Board,  asking  said 
Board  to  select  certain  agricultural  lands, 
describing  them,  the  same  being  the  lands  in 
question  in  this  action,  and  at  said  time  en- 
tered iDto  an  agreement  with  said  Board, 
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■cUng  for  and  In-bdiBlf  of  the  state  of  tTtah. 
to  purchase  said  lands  from  said  state  pur- 
■nant  to  the  laws  of  tbe  state  of  tJtali;  that 
an  the  5tb  day  of  Febniary,  1909,  said  Board, 
for  and  on  behalf  of  said  state,  approTed 
plalnUfTs  application  for  the  selection  of  said 
lands,  and  said  Board  on  the  6th  day  of  No- 
vember,  1909,  duly  filed  in  the  TTnlted  States 
Laud  Office  at  Salt  Lake  Olty,  Utah,  "a 
sdiool  Indonnity  selection,"  Inclndlng  the 
landfl  In  question,  which  selection,  on  Novem- 
ba  11,  1909,  was  dnly  approved  by  the  Unit- 
ed States  Land  Office  at  Salt  Lake  City ;  that 
on  the  10th  day  of  May,  1917,  the  defendant 
made  and  filed  in  said  United  States  Land 
Office  tats  homestead  applicatlcHi,  In  which  ap- 
plication the  lands  In  qnntlon  were  Included, 
and  on  the  same  day  filed  his  contest  affl- 
darlt  in  said  Land  Office  in  whit^  he  alleged 
that  the  lands  In  question  were  cultivated 
and  Improved  long  prior  to  the  17th  day  of 
Dec^ber.  1908;  that  on  the  13th  day  of 
Jane,  1917,  the  state  of  Utah  filed  a  donnrrer 
to  defoidant's  affidavit  of  contest  on  the 
KTOOzid  that  said  affidavit  did  not  state  facts 
sufllcient  to  state  a  cause  of  action,  which 
danTirrer,  after  argument  and  dne  coaslder- 
ation,  on  the  ISt^  day  of  June.  1917,  was 
duly  sustained  by  the  register  and  receiver  of 
■aid  Land  Office;  that  the  defendant  dirly 
filed  bis  appeal  from  said  decision  to  the 
United  States  General  Land  Office  at  Wash- 
ington, D.  wtaere^  after  dne  consideration 
of  said  appeal,  the  Commissioner  of  said 
Land  Office  sustained  the  decision  of  the 
roister  and  rec^vw;  that  an  appeal  was 
also' taken  1^  fiie  deftecbmt  from  the  de<d- 
Bkm  ot  the  Cknnmlssioner  of  said  Land 
Office  to  tta  Secretary  of  the  Department  of 
the  IntrariM:  at  Washington,  D.  C,  where,  on 
the  20th  day  of  May,  1818,  the  decision  of 
said  Commissioner  was  affirmed  by  the  As- 
sistant Secretary  of  the  Interior.  All  of  the 
fbregotog  facts  are  admitted  in  the  answer. 
The  plaintiff  further  alleged  that  on  the  6th 
day  of  February,  1909,  and  ever  since  said 
dat^  she  has  be^,  and  now  Is,  entitled  to 
the  possession  of  the  lands  In  question.  This 
allegation  la  denied  by  a  general  denial  In 
the  answer.  She  further  alleged  that,  not- 
wittistandlng  her  right  ot  possession,  the  de- 
foidant,  on  the  Ist  day  of  May,  1914,  wnoig- 
fldly  and  unlawfully  entered  upon  said  lands 
and  has  unlawfully  and  wrons^hiUy  withheld 
the  same  from  plalntifF,  to  her  damage  of 
$500.  These  auctions  are  denied  by  gen- 
end  denial  in  the  answor.  The  plaintiff  also 
alleged  that  snbseouent  to  the  decision  of  the 
Secretary  of  the  Interlev  as  aforesaid,  to 
irit,  on  the  2Bth  di^  of  June.  1918,  she  duly 
notified  the  d^endant  to  remove  his  im- 
proTonoits,  etc,  from  said  lands  within  90 
days.  This  allegation  is  admitted  in  the  an- 
swer. The  plaintiff  further  alleged  "the 
value  ot  the  lenb^  issues,  and  profits  ot  said 
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premises  from  tfie  said  1st  day  of  May,  1914, 
and  while  i^atntiff  has  been  excluded  there- 
from by  defendant.  Is  fSOO."  This  allega- 
tion is  denied  In  the  answer. 

The  d^ndant  filed  his  answa*,  in  whldi. 
In  addition  to  the  admissions  and  the  general 
denials  as  before  stated,  he,  as  an  alleged 
afilrmative  defense,  averred  as  follows: 

"The  defendant  alleges  that  prior  to  the  year 
1802;  and  prior  to  any  survey  ot  said  land,  one 

D.  A.  Winn  settled  upon  the  land  described  in 
said  complauit,  under  a  squatter's  rig^t,  the 
title  to  the  said  land  beinc  in  the  United 
States,  and  made  valuable  Improvements  there- 
on; that  the  said  D.  A.  Winn,  and  bis  anccesB- 
ors  in  interest,  transferred  said  land  to  J.  H. 
Stewart,  the  former  husband  of  the  plaintiff; 
that  during  the  year  1906  tiie  said  J.  H.  Stew- 
art conveyed  the  said  land' to  one  O.  B.  Lee 
for  a-  viduable  consideration,  who  occupied 
said  land  continnonely  and  made  valuable  lm< 
provemeuts  thereon  from  the  year  1006  until 
June,  1917,  at  which  time  the  said  C.  E.  Lee 
conveyed  said  land  to  the  defendant,  who  made 
additional  valuable  improvements  thereon;  that 
the  value  of  the  improvements,  placed  on  said 
land  by  the  defendant  and  his  predecessors  in 
interest  is  about  $2,000;  ihat  ihe  defendant 
and  Ma  predtoetaor*  in  intereai  havs  held  aaid 
land  under  a  elatm  of  right  aitd  under  color  of 
Utle  contmwHulif  from  a  time  prior  to 
whioh  claim  of  right  during  the  whole  of  aaid 
time  waa  peaceable,  without  interruption,  and 
open,  notoriou;  and  eadunve. 

"The  defwdant  further  alleges  that  said  cause 
of  action,  if  any  ever  existed,  is  barred  by  the 
provisions  of  section  0146  of  the  Compiled  Laws 
of  Utah  1917,  and  particulariy  by  subdivision 
2  of  said  section. 

**Wberfrfore  defendant  prays  that  plaintiff 
take  nothing  by  his  said  cHuplalnt,  and  that 
plaintiff  pay  all  costs.** 

(Italics  onia.) 

The  plaintiff  interposed  a  genoul  demur* 
rer  to  the  answer.  It  was  sustained  by  the 
court  and  defendant  was  given  SO  days  with- 
in which  to  file  an  amended  answer.  Defend- 
ant declined  to  amend  his  answer,  wh^eupon 
he  was  adjudged  to  be  in  default  for  want  ot 
an  answer.  The  plaintiff,  aft^  having  the 
default  entered,  made  proof  of  her  damages, 
etc.,  and  thereafter,  on  the  26th  day  of  April, 
1920,  judgmmt  was  duly  entered  against  de- 
fendant awarding  plaintiff  possession  of  the 
lands  In  question  and  adjudging  that  she  re- 
cover damages  in  the  sum  of  $S00  and  costs. 

The  detendant  appeals  from  the  Judgmoit, 
and  asdgns  errors:  (1)  That  the  court  erred 
In  sustaining  the  demurrer  to  his  answo:; 
(2)  that  it  erred  in  entering  a  de&ult  against 
him ;  and  ^  that  it  ened  in  ^'entering  Judf- 
mrat  in  favor  of  the  plaintiff  and  against  thd 
defendant." 

Defendant's  eonnsel  In  their  brief  stren- 
uously argue  that  the  court  erred  in  sustain- 
ing plaintiff^  donurier  to  the  answer.  One 
of  the  reasms  assigned  by  counsel  is  that  In 
view  of  deftodant's  plea  of  advise  posses- 
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siOQ  a  good  and  valid  deVenae  was  set  up  In 
ttie  answer.  PlalntlfC's  tounsel  combat  the 
foregoing  contention  on  the  grounds:  (a) 
That  the  alleged  plea  at  adverse  possession 
is  fatally  insufficient  to  constitute  a  defense; 
and  (b)  that  title  to  the  lands  in  question 
oould  not  be  acquired  by  adverse  possession 
for  the  reason  that  the  state  of  Utah  merely 
held  the  title  to  such  lands  in  trust  for  the 
use  and  benefit  of  Ae  public  schools  of  this 
state,  and  for  that  reason  the  plea  of  adverse 
possession  cannot  be  Interposed  In  a  case  of 
this  character. 

[1]  PlaintifT's  first  contention,  that  the 
plea  of  adverse  possession  is  insufficient  to 
constitute  a  defense,  eeems  to  us  to  be  well 
taken.  Our  statutes  (Oomp.  Laws  Utah  1917, 
SS  6462,  6463,  6454,  and  6455}  clearly  and 
specifically  define  what  constitutes  adverse 
possession.  In  section  6456  Is  contained  a 
general  provision  which  controls  In  all  cases 
of  adverse  possession  covered  In  the  preceding 
sections  to  which  reference  has. been  made. 
Sectl(»L  6466  reads  as  foUowa: 

"In  no  case  shall  adverse  possession  be  con- 
ridcred  established  under  the  provisionB  of  any 
sectioQ  of  this  code,  unless  it  shall  be  shown 
tbat  the  land  has  been  occupied  and  claimed  for 
the  period  of  seven  years  continuously,  and  that 
the  party  or  persons,  their  predecesaors,  and 
grantors  have  paid  all  taxes  which  have  been 
levied  and  assessed  upon  auch  land  according 
to  law."  , 

Assuming,  without  deciding  Quit  fbe  avei- 
ments  in  defaidant's  answer  are  saffidoit  to 
meet  the  requirements  of  the  several  sections 
preceding  eectlca  6456,  to  which  we  have  re- 
f«red;  the  question  nevertheless  is:  Are  the 
averments  sufflcdemt  to  meet  the  requirements 
of  section  6^  which,  as  b^re  stated,  cov- 
ers all  cases  where  a  <daim  of  adverse  pos- 
sesedon  is  In  qoestt«i  either  <^ensively  or 
defensively?  Section  6466  spedflcally  pro- 
vides that  in  no  case  can  adverse  possession 
under  our  statutes  be  considered  as  estab- 
lished unless  In  addltim  to  the  possession 
for  the  time  required  by  the  statute  the  party 
claiming  the  title  by  adverse  possession,  or 
those  from  or  throi^  whom  he  claims,  "have 
paid  all  taxes  which  have  been  levied  and 
assessed  npcm  such  land  according  to  law." 
In  Railway  v.  Investment  Oo.,  SB  Utah,  628. 
101  Pac.  586,  this  court  held  that  the  tlUe  to 
real  estate  by  adverse  possession  can  only 
be  obtained  In  this  state  by  ctmiplylng  with 
the  provisions  ot  section  6436,  supra.  In 
that  case,  In  speaking  of  the  right  of  a 
corporation  to  acquire  title  to  lands  by  ad- 
verse possession,  It  is  said: 

"If  the  railroad  company  desires  to  claim  ti- 
tle by  adverne  poasession,  *  *  *  It  must  prove 
that  It  has  paid  all  the  taxes  that  were  assessed 
by  the  local  authorities,  or  show  that  such  as- 
sessment was  made  without  authority,  or  that 
the  taxes  levied  against  the  property  were  v«^d 
for  some  other  reason." 


It  has  also  repeatedly  been  held  that  tba 
payment  of  taxes,  If  any  are  levied  against 
the  property,  must  be  for  the  full  period  of 
seven  years.  It  has  further  been  held  (Cen- 
tral Pacific  By.  V.  Tarpey,  51  Utah,  107,  168 
Pac.  554,  1  A.  L.  R.  1319)  that  section  6456 
"Is  not  only  mandatory  In  terms,  but  it 
clearly  imposes  the  burden  of  proof  upcm  the 
adverse  claimant."  If  the  adverse  claimant 
must  prove  that  he  has  paid  the  taxes,  it  Is 
equally  incumbrat  upon  him  to  allege  the 
fact,  and  if,  as  said  in  Railway  v.  invest- 
ment Company,  supra,  the  faxes  were  not 
paid  because  Illegally  assessed  or  levied  or 
because  the  property  was  not  subject  to  tax- 
ation, the  facts  In  that  regard  most  be 
proved,  and  therefore  should  be  alleged.  The 
averments  in  the  answer  in  this  case  which  it 
is  contended  constitute  a  plea  of  adverse  pos- 
session, all  of  which  we  l}ave  Italicized,  are 
manifestly  insufficient  to  constitute  a  de- 
fense, and  therefore  the  answer  in  that  re- 
gard was  vulnerable  to  the  general  demurrer 
of  the  plaintiff. 

[2]  There  is,  however,  still  another  rea- 
son why  the  averments  in  the  answer  are 
insufficient  to  constitute  a  plea  of  adverse 
possession.  It  will  be  observed  that  the  ef- 
fect of  the  allegations  of  the  plaintiff's  com- 
plaint, all  of  which  are  admitted  by  the  an- 
swer,  is  that  the  lands  in  .question  were 
school  lands  which  were  selected  by  Uie 
Board  on  b^alf  of  the  state  of  Utah  as 
lands  In  lien  of  lands  which  It  was  supposed 
wm  granted  the  Bimhling  Act  <chaptw 
138,  28  Stat  107),  and  that  the  selection  of 
the  lands  in  question  was  not  finally  'ai^ 
proved  by  the  Interior  Department  until  the 
final  decision  was  handed  down  by  the  As- 
sistant Secretary  of  the  Interior  on  May  20, 
1918.  The  legal  title  to  the  lands  thus  re- 
mained In  the  United  States  until  that  deci- 
sion was  rendered. 

[3]  Moreover,  the  defendant's  application 
to  rater  the  lands  in  question  as  a  homestead, 
which  application  was  made  on  the  10th  day 
of  May,  1917,  was  a  direct  admission  that 
the  legal  title  to  said  lands  was  in  the  United 
States.  The  same  result  followed  from  the 
filing  of  his  contest,  which  was  finally  de- 
cided against  him.  Id  view,  therefore,  of  the 
foregoing  facts,  all  of  which  are  admitted 
by  the  defendant  in  his  answer,  his  pretend- 
ed plea  of  adverse  possession  was  without 
merit  and  of  no  legal  significance. 

What  has  been  said  also  disposes  of  de- 
fendant's plea  of  the  statute  of  limitations. 

We  remarlv  tliat  in  view  of  the  foregoing 
conclusions  plaiutiS's  contention  that  the  ti- 
tle of  the  school  lands  of  this  state  cannot  be 
acquired  by  adverse  possession  so  long  as  the 
title  remains  In  the  state  becomes  immate- 
rial, and  hence  we  express  no  opinion  upon 
that  question. 

[4]  It  ia^  however  farther  contended  that. 
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Id  view  tbat  the  defendant  interposed  a  gen- 
eral denial  to  plaintiff's  allegation  In  her 
complaint  that  she  was  ^titled  to  the  pos- 
session of  the  lands  In  question,  tor  ttiat  rea- 
son an  Issoe  of  fact  was  presented  which 
conld  not  be  disposed  of  by  the  general  de- 
murar.  In  view  of  the  other  allegations  In 
Qie  complaint,  which  were  admitted  by  the 
defendant,  the  auction  that  plahitiff  was 
entitled  to  the  possesilon  was  merely  in  the 
nature  ot  a  legal  coucIuiAhi  wblcti  added 
nothing  of  anbstance  to  the  complaint;  and 
brace  a  denial  thereof  did  not  present  any 
Issue  of  fact.  PhUlips.  Code  Pleading,  S  234. 
If  the  allegatlmis  of  plalntlfl's  cranplalnt  re- 
ferred to,  which  were  a.dmitted  by  the  an- 
swer, are  true,  then  the  right  of  posaesalon 
followed  as  a  matter  of  course,  and  It  was 
uiuaecessary  to  allege  it  in  terms. 

[G]  Nor  Is  the  contrition  triable  that,  be- 
cause the  def«idant  in  general  torms  denied 
ptaintiflTa  all^tlon  with  respect  to  dam- 
ages, a  material  issue  of  fact  was  printed 
which  could  not  be  reached  by  the  demurrer. 
While  under  the  Code  the  plaiatift  must 
state  the  amount  be  claims  In  the  complaint, 
yet  a  failure  to  deny  such  statement  in  case 
unliquidated  damages  are  claimed  does  not 
Bdndt  the  truth  of  sadh  statement,  and  the 
plaintiff  is  nevertbeleBS  required  to  prove 
the  amount  of  his  damages  pre<d8ely  as 
though  the  statement  were  denied.  The  rule 
la  tersely  and  correctly  stated  in  Boone,  Code 
PL  I  "nt,  in  the  following  words: 

"It  is  very  generally  held  that  the  allegations 
of  value,  or  the  amount  of  damngest  in  a  com- 
idsint  or  petition  are  not  material  traversible 
allegations  and  are  not  admitted  by  a  failure 
on  the  part  of  tin  defendant  to  deny  tliem  in 
bis  answer.** 

The  defendant's  general  denial  in  that  re- 
gard, therefore,  presented  no  material  Issue 
of  £act  The  matter  was  ao  considered  in 
this  case,  since  the  plain tifl  was  required  to 
and  did  snbmlt  proof  of  her  damages,  and 
bmoev  tor  that  reason,  the  defmdant  has 
foffered  no  Injury. 

[I]  The  contenticai  that  the  court  erred  in 
entering  a  default  against  the  defendant  can- 
not be  sustained.  The  defendant  refusing 
to  amend  his  answer  after  the  general  de- 
murrer thereto  was  sustained  left  bim  wlth- 
oat  an  answer,  and  hence,  If  it  was  desired 
to  bring  the  case  to  a  close,  the  only  course 
to  pursue  was  to  enter  a  default  against  the 
d^mdant. 

It  follows,  therefore,  that  the  district  court 
committed  no  prejudicial  error  in  this  case, 
and  hence  the  Judgment  should  be,  and  it  ac- 
cordingly la,  affirmed,  with  costs. 

GOBFMAN,  C.  J.,  and  WEBBB,  GIDEON, 
and  THDBUAN,  33^  concur. 


ST.  JOSEPH  STOCK  YARDS  CO.  t.  LOVE 
at  al.    (No.  3553.) 

(Supreme  Court  of  Utah.   Jan.  21,  1921.) 

1.  Attachment  ^364— By  o'vlng  redelivery 
bond,  defendant  does  not  waive  right  to  daa- 
aoes  for  wrongful  attachment. 

Under  Comp,  Laws  IdlT,  §fi  6704,  6706, 
G707,  6726,  6726,  by  giving  redelivery  bond, 
and  thus  r^ossessing  himself  of  his  property, 
a  defendant  does  not  waive  his  right  to  dam- 
ages if  the  attachment  was  wrongfully  sued 
out  and  he  was  wrongfully  dispossessed. 

2.  Attaolinut  «s>376— Coaiitel  feet  liioarred 

in  successfuily  defending  attaohment  suit  not 

reooverable. 
Under  Comp.  Laws  1917,  {g  6704,  6706, 
6707,  6725.  6726,  in  an  action  against  principals 
and  sureties  in  a  certain  undertaking  in  at- 
tachment to  recover  damages  for  an  alleged 
wrongful  suing  out  of  the  attachment  against 
plaintifE  and  for  wrongfully  attaching  certain 
of  its  property,  plaintilf  conld  not  recover 
counsel  fees  incurred  in  succesBfuIly  defending 
the  attachment  suit;  it  not  having  been  re- 
quired  to  pay  such  fees  or  other  costs  in  hav- 
ing the  attadted  property  released  from  the  at- 
tadunent. 

3.  Malicious  proseentloB  «s>ISi  68— Danages 
recoverable  for  attaDhaient  Instituted  nall- 
dousiy  wlHiont  probable  oaase. 

If  a  plaintiff  Is  actuated  by  malice  and  acts 
without  probable  or  any  cause  in  bringing  an 
action,  and  Is  guilty  of  oppression  in  suing  out 
attacbment,  defendant  may  obt|dn  relief  in  a 
proper  proceeding  against  such  malice  and  op- 
pression, and  may  recover  not  only  his  actual 
damages,  but  exemplary  damages  as  well.>- 

4k  Costs  «=33— Costs  should  not  be  allowed, 
except  where  provided  by  statute  and  per- 
mitted by  long  usage. 

Courts  should  refrain  from  allowing  the 
Imposition  of  coats  and  expenses  on  the  losing 
party,  except  such  as  are  provided  for  by  stat- 
ute and  such  as  by  law  and  usage  have  been 
allowed  in  certain  cases  as  necessary  for  the 
protection  of  legal  rights. 

5.  Attachment  «=>37e(l)-^0Brt  la  aotion  for 
wrongful  suing  out  did  not  arr  ta  allowing  le- 
gal Interest. 
In  an  action  on  the  undertaking  to  recov- 
er damages  for  wrongful  suing  out  of  an  at- 
tachment, the  district  court  did  not  err  in  al- 
lovrlng  legal  interest.i 

Appeal  from  District  (3ourt,  Weber  Coun^ ; 
A.  W.  Agee,  Judge. 

Action  by  the  St.  Joseph  Stock  Tards  Cmo- 
pany  against  Ed.  Love  and  others.  From 
judgment  for  plaintiff,  defendants  appeaL 
Affirmed  in  part ;  reversed  in  part 


1  Cahoon  v.  Hoggaa,  U  Utab,  74,  fls  Fu.  763. 
■  Cltinc  Fall  V.  Union  Fae.  Bj-  Co.,  S2  Utab,  101. 
8  Pac.  1003.  28  L.  R.  A.  (N.  B.)  1, 13  Ann.  Oas.  lUT. 
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Hmdermm  &  Johnson  and  Geo.  Halvenon, 
all  of  Ogden,  for  appellants. 

M.  B.  Wilson  and  Booth,  Lee,  Badger  A 
Blch,  all  of  Salt  Lake  Cit;,  for  respondents. 

FBIGK,  J.  The  plaintlfl,  a  nonresident 
corporation,  commenced  this  actlMi  In  the 
district  court  of  Weber  county,  Utah,  against 
Ed.  Love  and  Otto  Meek  as  principals  and 
H.  W.  Dunn  and  M.  L.  Harbison  as  sureties 
on  a  certain  undertaking  in  attachment.  The 
object  of  the  action  was  to  recover  damages 
for  an  allied  wrongful  suing  out  of  an  at- 
tachment against  the  plaintiff  and  for  wrong- 
fully attaching  certain  of  its  property.  There 
were  additional  parties  to  this  action,  but.  In 
view  that  they  were  not  served  with  process, 
the  actltn  was  dismissed  as  against  them, 
and  tbey  will  not  be  further  referred  to  In 
this  opinion.  In  view  that  the  pleadings  are 
quite  long,  and  that  the  facts  and  issues  are 
sufiBciently  reflected  in  the  findings  of  the 
district  court,  we  shall  merely  refer  to  the 
findings  and  to  such  parts  only  as  are  deemed 
necessary  to  a  full  understanding  of  the 
questions  decided. 

The  district  court.  In  substance,  found  that 
4m  the  7th  day  of  August,  1917,  in  an  action 
for  the  recovery  of  money  then  pendiRg  In 
the  district  court  of  Weber  county,  wherein 
the  defendants  Love  and  Meek  were  plaln- 
tUfs  and  the  plaintiff  herein  was  defendant, 
said  Love  and  Medc  applied  for, and  obtained 
a  wriO  of  attachment  against  the  plaintiff 
herein  pnrauaiit  to  our  statute ;  that  In  con- 
ftrrmity  with  'said  statute  said  Love  and 
Meek,  as  principals*  and  2>unn  and  Harbison, 
as  sureties,  duly  executed  the  undertaking 
required  Iqr  our  statute  in  the  sum  of  96,000; 
after  which  the  writ  of  attachment  afor^aid 
was  Issued  (a  copy  of  the  undertaking  is  set 
forth  In  the  findings) ;  that  as  commanded 
by  said  writ  of  attachment  the  sherUF  of 
Weber  county  duly  levied  upon  certain  mules, 
the  property  of  the  plaintiff  herein,  and  took 
the  same  Into  his  possession ;  that  after  said 
sheriff  bad  held  snid  mules  for  a  period  of 
four  days  th^  plaintiff,  with  a  competent 
Burety,  duly  made  and  delivered  to  said  Love 
and  Meek  an  undertaking  as  provided  by  our 
statute  for  the  release  of  said  mules  from 
said  attachment,  whereupon  said  mules  were 
by  the  sheriff  released  and  returned  to  the 
possession  of  the  plaintiff  herein ;  that  said 
writ  of  attachment  was  wrongful^  obtained, 
In  that  upon  a  trial  of  the  issues  in  said  ac- 
tion It  was  determined  that  the  plaintiff 
herein  was  not  indebted  to  said  Love  and 
Me^  In  any  amount  whatever,  and,  further, 
that  if  any  Indebtedness  ever  ttlsted  in  their 
favor  the  same  had  been  rdeased  before  the 
brin^g  of  said  action,  and  Judgment  was 
duly  entered  in  said  actltm  in  fSavor  of  plain- 
tiff herein  and  against  said  Love  and  Meek, 
from  which  Judgment  th^  aKKaled  to  the 
Supreme  Court,  which  court  duly  affirmed 
the  Judgment;  that  the  plaintiff  herein  was 


dmptHei  to  and  did  expend  the  nun  of  $SS 
to  pay  the  pranimn  for  the  undertafclns 
aforesaid  and  the  snm  of  $800  as  attorney's 
fees  to  defend  said  action  in  the  district 
court  and  a  further  snm  of  |300  as  attMney's 
feea  to  defmd  said  anteal  in  the  Sopreme 
Court  and  the  additional  sum  of  980  for  teed 
for  said  mules  by  reason  c£  the  four  days 
delay  (in  transporting  said  mules)  caiued  by 
said  attadmient,  and  $129.60  tor  coats  tand 
in  the  district  court  and  $46.76  for  costa  tax- 
ed in  the  Supreme  Court,  the  whole  aggregat- 
ing the  sum  of  $1,891.70,  vllh  legal  intereat 
The  queation  ct  interest  will  be  teteaed  to 
in  this  <4;>inion  later.  The  court  also  Conod 
that  plaintiff  herein,  at  the  time  the  attach- 
ment proceedings  were  commenced,  was  a 
corporation  organli«d  undw  the  lawa  of  the 
state  of  Missouri,  and  not  snbject  to  awlce 
of  process  within  ttie  state  of  Utah;  tliat 
Jurisdiction  over  the  plaintiff  herein  was  ob- 
tained solely  by  reasm  of  said  attachment; 
that  the  costs,  expensea,  and  attoniey*a  fees 
allowed'l^  the  court  as  aforesaid  were  In- 
curred by  the  plaintiff  herein  for  the  purpose 
of  releasing  Ita  propoty  from  aidd  attadi- 
ment  As  a  concluslom  at  law  the  court  found 
that  the  plaintiff  ber^  was  entitled  to  Judg- 
maat  tor  the  aggregate  amount  afoiesaid 
with  legal  Interest  from  the  Irt  day  ot  Jan- 
uary, IdlS.  Judgment  was  acoOTdini^  ento- 
ed,  from  which  the  defendants  appeaL 

While  the  findings  of  the  court  are  assailed 
tn  various  ways,  there  are  in  reality  but  two 
proposlttwa  presented  for  decision:  (1)  That 
the  court  erred  In  allowing  counsel  fees  as 
before  stated ;  and  fbat  it  erred  In  allow- 
ing interest 

The  first  proposition  Is  the  principal  one 
In  the  case  and  upon  which  counsel  on  both 
sides  have  devoted  much  space  in  their  re- 
apectlve  brlefo.  The  question  is  of  first  im- 
pression in  tlds  Jurisdlctlni,  and,  in  view  of 
the  authorities.  Is  not  free  from  dlfiiculty. 
In  order  to  present  the  question  In  its  vari- 
ous aspects,  it  will  be  necessary  to  refer 
somewhat  at  length  to  our  statute,  to  the 
dedslona  of  the  oonrta,  and  to  flie  Tarlona 
enactments  upoix  whldi  many  of  the  deci- 
sions are  based. 

Our  statute,  Comp.  Laws  Utah  1917,  f  6704, 
provides  that  an  attadunent  may  Issjie 
against  any  party  who  la  a  nonresident  upim 
the  8<de  ground  that  he  la  audi  D(mreeddent. 
Section  8706  provides  what  must  be  stated 
In  the  affidavit  for  a  writ  of  attachment  and 
section  6707  provides  that  before  a  writ  can 
issue  the  party  demanding  the  same  must 
enter  Into  a  written  undertaking  with  proper 
sureties  in  an  amount  not  less  than  $200,  and 
not  to  exceed  the  sum  of  $10,000,  conditioned 
"that  If  the  defendant  recover  Judgment,  or 
if  the  attachment  be  wroi^fully  issued,  the 
plaintiff  will  pay  an  costs  that  may  be 
awarded  to  the  defendant,  and  aU  damoffet 
which  he  may  ttutatn  by  reason  of  the  at- 
tachment, sot  exceeding  the  sum  spedflsd  In 
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the  nndertaUng.**  (Italics  ours.)  Section  6726 
provides  that  the  defendant  may  have  the 
attached  property  released  from  attachment 
by  giving,  with  proper  sureties,  what  Is  comr 
monly  designated  a  redelivery  bond,  and  we 
shall,  tu  tills  opinion,  refer  to  the  same  by 
that  dealgnation.  Section  6T29  reads  as  fol- 
lows: 

*TFbe  d^cndant  may  also,  at  any  time,  ei- 
ther before  or  after  the  release  of  the  at* 
tadied  property,  or  before  any  attaduQent  shall 
have  been  actnally  levied,  upon  reaeonable  no- 
tice to  the  plaintiff,  apply  on  motion  to  the 
court  in  whi^  the  action  is  brought,  or  to  the 
judge  thereof,  for  the  discharge  of  the  writ  of 
attachment,  on  the  ground  that  the  same  was 
improperly  or  irregularly  issued.** 

We  have  referred  to  section  6726  for  the 
reason  that  it  is  contended  by  defendants' 
counsel  that  under  statutes  llfee  ours  damages 
can  fmly  be  recovered  In  a  proceeding  Insti- 
tuted to  resist  the  attachment  or  to  have  the 
attached  property  released  therefrom,  and  not 
for  defending  the  actton  in  which  the  writ  of 
attadunent  was  Issued. 

[1]  It  is  further  urged  that,  in  case  a  re- 
d^veigr  bond  Is  given  by  the  defendant  in 
the  action,  and  his  property  la  released  there- 
from and  delivered  to  him,  he  wolves  his 
right  to  an  action  for  damages  for  issuing 
the  writ  of  attachment  Such  Is  the  holding 
of  the  Supreme  Court  of  Washington  in  the 
case  of  Gutter  v.  Joiner,  S6  Wash.  202,  105 
Pac.  467,  nndw  a  statute  predsely  like  our 
statute,  secticm  6726,  supra.  The  decision 
is  by  a  divided  court,  however,  and  In  our 
Judgnmit  the  law  Is  correcUy  stated  in  the 
dissenting  opinion  ot  Mr.  Justice  Parker, 
which  is  cMicurTed  In  by  Mr.  Justice  Dunbar. 
Tbe  majori^  opinion  seems  to  follow  the 
case  erf  Brady  t.  OnHroy,  37  Wash.  482,  70 
Pae,  1004.  We  are  not  prepared  to  concede 
tliat  the  law,  under  a  statute  like  ours.  Is  cor- 
rectly stated  In  the  majority  (pinion  In  the 
Washington  case.  We  think  tlie  law  is  cor- 
leeUy  reflected  In  tbe  dlssentiiv  cqpinlon  of 
Mr.  Justice  Parker,  where  It  Is  stated  that 
at  least  thoae  damages  arlsli^  btf<»re  the  re- 
ddlToy  bond  Is  given  cannot  be  held  to  be 
waived.  Tbe  authwiUea  are  quite  numerous 
tiiat  In  giving  a  redelivery  bond  tiie  defend- 
ant does  not  waive  his  right  to  recover  the 
actual  danu^^  which  are  occaslcmed  as  a 
result  of  wrongfully  attaching  his  property. 
Snch  Is  tbe  holding  in  the  case  of  Alexander 

Jaeoby,  28  Ohio  St  368,  and  In  all  the 
cases  dted  by  ^ilntUTs  counsd  in  support  of 
their  omtentliKi,  and  vhlcb  ate  hereinafter 
spedally  referaed  to.  We  can  see  no  good 
reason  fbr  holding  that  In  giving  a  redelivery 
bond  and  Urns  rqweieesing  himself  of  his 
property  a  detendant  waives  his  right  to 
damaces.  If  it  be  shown  that  the  attachment 
was  in  fact  wrongfully  sued  out  and  he  was 
wrongfully  dtopossessed  of  his  property  by 
virtue  of  the  writ  of  attachment  There  may 
be  special  reasons  why  a  def«idant  should 


be  permitted  to  snbstitnto  a  b<»id  for  the 
proi>erty,  and  it  may  be  to  tbe  advantage  of 
both  parties  to  have  tlie  ivoperty  released 
from  the  atta<^ent  at  once  and  returned  to 
the  defendant  Nor  can  we  conceive  of  any 
good  reason  why  in  giving  a  redelivery  bond 
the  defendant  should  be  estopped  from  re* 
covering  the  damages  he  has  suffered  by  be* 
tug  wr<mgfully  dispossessed  of  bis  property, 
although  he  repossesses  himself  of  the  same 
by.  reason  of  the  redelivery  bond.  We  are 
therefore  clearly  of  the.  opinion  that  under 
our  statute  the  defendant  does  not  waive  the 
right  to  recover  actual  damages  by  reason  of 
giving  a  redelivery  bcaxd.  We  remark  that 
It  may  well  be  that  In  giving  a  redelivery 
b<md  one  may  waive  the  Irregularity,  If  any, 
in  issuing  the  writ  of  attachment 

Proceeding  now  to  a  consideration  of  tte 
first  proposition,  tbe  question  is.  What  are  tho 
elements  of  damage  tiiat  may  be  recovered  In 
an  action  upon  tbe  undertaking  pursuant  to 
which  tbe  writ  of  attachment  was  Issued?  It 
will  be  observed  that  the  statute  provides  for 
snch  damages  only  as  the  def^idant  ''may 
sustain  by  reason  of  the  attachment"  "At 
common  law  no  damages  are  recoverable  for 
an  attachment  which  is  merely  wrongful  and 
not  instituted  with  malice  and  without  prob- 
able cause."  4  Cyc  $74.  It  Is,  however,  also 
true  that  "in  a  great  majority  of  the  states 
there  are  statutes  wUdi  either  expressly  or 
by  Implication  authorize  the  recovery  by  some 
form  of  procedure  of  at  least  actual  damages, 
although  the  attachment  be  merely  wnmgful." 
Id.  874. 

In  6  O.  J.  544,  I  1335,  tbe  law  is  stated 
tiius: 

"As  a  general  rule,  any  allowance  for  at- 
torney's fees  in  connection  with  a  wrongful 
attachment  must  be  Umited  to  fees  tor  servic^B 
In  connection  with  the  attachment  itself,  and 
□0  allowance  can  be  made  for  services  In  de- 
fending the  principal  action,  in  the  absence 
of  a  stipulation  therefor  in  tbe  bond  sued  on 
or  a  statutory  provision  for  such  an  allowance, 
and  this  has  been  held  to  be  true,  even  though 
jurisdiction  was  obtained  solely  by  attaching 
tbe  property  of  a  nonresident  who  subsequentiy 
^pesred  snd  defended  the  action.  Such  fees, 
however,  have  been  allowed  where  both  the 
main  action  and  the  attachment  proceedings 
have  been  defeated;  where  the  entire  defense 
to  the  attachment  action  merely  tended  to 
show  the  wrongful  issue  of  the  attachment; 
or  where  a  trial  ot  the  main  action  was  neces- 
sary In  order  to  fiapose  d  tbe  attachmoit'* 

We  shall  refer  to  flie  subject-matter  of  tbe 
last  sentence  of  tin  foregoing  excerpt  when 
we  come  to  consider  the  cases  which  are  cited 
in  support  of  plaintiff's  contention. 

In  2  Sedgwidi  on  Damages  (8th  Ed.)  1 6S2a, 
the  rule  is  stated  thus : 

"On  tbe  attachment  bond  the  plaintilT  may 
recover  Us  counsel  fees  and  other  legal  ex- 
penses in  procuring  a  dissolution  of  tiie  at- 
tachment, but  not  expenses  incurred  in  de- 
feuding  the  principal  suit,  and  It  tlwre  were  ns 
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•xpenies  caused  aolely  Iqr  tha  Bttaduaent  pro- 
ceedings, there  can  be  no  recoyery  on  tbla  ae- 
cotint** 

The  same  author  In  vohrnia  1,  Bectkot  28T, 

Damagea  *^ra  recoverable  If  tiiey  can  be 
separated  from  those  whldi  would  have  been 
Incurred  in  anj  erent  in  defense  of  the  actio^ 

•  •  •  but  no  recorery  can  be  had  for  the 
general  expenses  of  litigating  the  principal 
Bnit,  even  though  the  attachment  for  which 
tile  bond  was  glren  al<me  gare  the  court  joris- 
dkttmi,  and  It  was  found  to  be  wrongfuL" 

The  following  cases  foUj  sustain  the  text 
quoted  from  Sedgwick:  Frost  t.  Jordan,  37 
Minn.  644.  36  N.  W.  713;  Gonaales  t.  De 
Funiak.  etc^  Co.,  41  Fla.  471,  26  South.  1012; 
Copeland  t.  Cimntagham,  63  Ala.  894;  Alex- 
ander T.  Jacoby,  28  Ohio  St.  38B;  Johnson  t. 
Farmers'  Bank,  67  Ky.  (4  Bush)  288 ;  North- 
amptm  National  Bank  t.  Wylle,  52  Hun,  146, 
4  N.  X.  Snpp.  907;  HUfrlch  t.  Meyer,  11 
Wash.  186,  39  Pac;  465,  and  Porter  t.  Knight, 
63  lova,  365,  Id  N.  W.  282.  The  defendants 
also  ctt«  State  r.  Fargo.  161  Mo.  280,  52  S.  W. 
190. 

In  Alexander  t.  Jacol^,  supra,  In  speaking 
of  the  elements  of  danuge  In  actiims  on  the 
attacbmwt  bond,  It  Is  said: 

"Oompensatory  damages  *  •  *  Inidnde 
reaaonable  costs  and  expenses  incurred  in  pro- 
curing the  discha^  of  the  attadiment,  and 
the  restoration  of  the  attached  property, '  but 
not  the  wats  and  e^ensea  incurred  in  the  de- 
fense of  the  prindpii  snit" 

In  Jtdmson  t.  Farmers*  Bank,  supra,  the 
role  Is  stated  In  the  first  headnote  thus: 

'la  an  action  on  an  attachment  bond  to  re- 
eoTer  expenditures  in  getting  counsel,  evidence, 
and  for  trouble,  etc.,  all  these  expenses  bar- 
ing been  Incurred  in  defending  the  canse  of 
action,  the  plaintiff  was  not  entitled  to  recor- 
•r  anything." 

In  Northampton  National  Bank  ▼.  Wylle, 
supra,  the  facts  and  circumstances  were  sub- 
stantially as  In  the  case  at  bar,  except  that 
no  redelivery  bond  was  given.  The  action  In 
that  case  was  commenced  by  attachment 
against  a  nonresident  corporation,  and  no  ef- 
fort was  made  to  discharge  the  pri^rty  from 
the  attachment  Upon  the  trial  a  judgment 
was  given  In  faror  of  the  defendant  and  an 
action  upon  the  attachment  bond  followed. 
It  was  there  amtended,  as  It  Is  here,  that 
the  whole  defense  was  directed  to  the  obtain- 
ing of  relief  from  the  attachment,  and  that 
the  defendant  was  entitled  "to  recover  the 
counsel  fees  which  It  had  paid  In  defending 
the  action.  While  the  court  held  a  motion 
to  discharge  the  attachment  would  have  "been 
nnavalling,  yet  In  the  course  of  the  opinion. 
In  speaking  of  the  nature  of  the  bond,  the 
court  said: 

•  "But  its  [ths  defendant's]  resistance  was 
wholly  dhrected  to  defeat  the  action  Itdelf  by 


eatablisblng  the  result  that  the  gtalntlff  In  the 
snit  had  no  legal  dalm  against  the  bank  aris- 
ing ont  of  the  abstraction  and  loss  of  the  bonds. 
The  services  of  counsel  rendered  and  bestowed 
in  tiie  litigation  were  for  this  end  entirely. 
They  were  to  support  and  maintain  the  position 
taken  by  the  answer  that  the  plaintiff  under 
the  law  was  exonerated  from  liability  for  the 
loss  of  the  bonds.  It  is  tme  that  tliis  resulted 
in  vacating  the  attachment,  but  not  from  any 
effort  or  attempt  to  set  It  aMde,  but  because 
tlie  action  Itself  failed,  1^  estabUshlof  the 
truth  of  the  answer  and  exonerating  the  hank 
from  legal  liability.  Under  this  state  of  the 
case,  which  is  foUy  sustained  by  the  proof,  as 
wdl  as  by  the  findings  of  fsct,  it  can  in  no 
legsl  sense  be  sffirmed  that  any  part  of  these 
coimgel  fees  or  other  expwses  was  incurred  by 
way  of  damages  occasioned  by  the  tssaing  and 
service  of  the  attachment,  and,  so  far  as  they 
have  it%tn  Indnded  In  the  Judgment  reeovereA 
by  the  defendant.  It  waa  erreneous,  and  should 
be  reversed  and  set  aside." 

It  would  be  difficult  indeed  to  find  language 
or  reasoning  that  would  better  fit  the  case 
at  bar  than  the  language  we  have  qnoted 
from  the  decision  last  referred  to.  We  shall 
refer  to  this  case  again  In  connectloa  with 
the  cases  dted  by  plaintifTB  connseL  < 

In  this  connection  It  Is  tmly  tedr  to  plain- 
tiff's counsel  to  state  that  they  do  not  con- 
tend, not  seriously  at  least,  that  where  JurlS' 
diction  over  the  attadmiextt  defendant  Is 
obtained  by  Hie  ordinary  method  of  service 
of  process  upon  him  counsel  fees  for  def«id- 
tng  the  action  can  be  recovered  as  an  elemrat 
of  damages.  They,  however,  Inslat  that 
when,  as  here,  jurisdiction  over  the  def«id- 
ant  Is  obtained  solely  by  reason  of  the  at- 
tachment a  different  rule  ai^Iles,  and  in  sni>- 
port  of  that  contentitm  they  dte  and  rtiy 
upon  the  following  cases  In  whlcb  it  Is  so 
held;  Ballnsky  v.  Gross,  72  Hlsc.  B^.  7,  128 
N.  T.  Supp.  1062;  Tyng  v.  American,  etc, 
Co.,  69  App.  DIv.  137,  74  N.  T.  Supp.  602; 
Fixel  V.  Tallman  (Sup.)  116  N.  Y.  Snpp.  630; 
Wilson  V.  Root,  43  Ind.  486;  and  Whitney 
V.  Brownewell,  71  Iowa,  261,  82  N.  W.  285. 
To  the  foregoing  cases  we  desire  to  add  the 
following:  Drake  t.  Sworts,  24  Or.  198.  S3 
Pac.  563 ;  Moseley  v.  I^dellty  &  Deposit  Oo. 
(Idaho)  189  Pac.  862;  Union  Mill  Co.  v. 
Prenzler,  100  Iowa,  540,  69  N.  W,  876;  State 
V.  Yount,  186  Mo.  App.  268.  172  S.  W.  431; 
Parish  v.  Van  Arsdale,  92  Kan.  286,  140  Pac. 
885,  Ann.  Cas.  1916B,  981,  followed  In  Greg- 
ory V.  United  States,  etc.,  Co..  105  Kan.  648. 
186  Pac.  35,  1041 ;  and  Onim  v.  Henderson 
(Iowa)  175  N.  W.  983. 

In  considering  the  effect  of  the  forgoing 
decisions  we  shall  first  refer  to  the  cases 
from  Iowa.  In  citing  those,  both  courts  and 
counsel  frequently  overlook  the  fact  that  they 
are  based  upon  a  special  statute  which  has 
been  In  full  force  and  effect  In  the  state  vC 
Iowa  since  1851.  See  Code  of  Iowa  Anno. 
1897,  I  3887,  which  section  reads: 

"In  ao  action  on  auch  bond,  the  plaintiff 
therein  may  recover,  U  he  shows  that  th« 
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ftttachment  was  wrongfnlt^  sued  out,  and  that 
there  was  no  reasonable  cause  to  believe  the 
ground  npon  wUcb  the  same  was  issned  to  be 
troe,  the  actual  damages  austained.  and  reason- 
aUe  attoTney**  feet  t»  be  fixed  the  court; 
■ud  If  it  be  sbown  sneh  attachment  was  aned 
out  maUdoasI;,  he  may  recover  exemplary 
damages,  nor  need  he  wait  until  the  piindpal 
suit  is  determined  before  suing  on  the  bond." 

The  history  of  the  enactment  followa  the 
section.  It  will  be  observed  ^that  the  Iowa 
statute.  In  express  terms,  provides  for  "rea- 
sonable attorney's  fees  to  be  fixed  by  the 
court."  Notwithstanding  that  section,  the 
Supreme  Court  of  Iowa,  in  the  case  of  Porter 
T.  Knight,  supra,  held  the  defendant  in  at- 
tachment, "where  the  writ  Is  wrongfully 
sued  out,  la  not  entitled  to  recover  attorney's 
fees  in  defending  the  whole  case,  but  only  the 
reasonable  fee  of  his.  attorneys  for  their  eerv- 
ices  In  the  auxiliary  proceedings,"  the  attadti- 
ment  proceedings.  The  foregoing  doctrine  is 
reaffirmed  in  the  last  decision  emanating 
from  the  Supreme  Court  of  Iowa  in  the  case 
of  Crom  T.  Henderson  (Iowa)  175  N.  W.  988, 
decided  In  1920,  and  not  yet  officially  re- 
ported. 

The  case  of  Whitney  t.  Brownewell,  su- 
pra. Is  based  upon  substantially  the  follow- 
ing facts:  The  action  was  originally  com- 
menced against  three  defendants,  and  an  at- 
tachment was  Issued  and  levied  upon  a  stock 
of  merchandise.  Two  of  the  parties  were 
made  defendants  upon  the  theory  that  they 
had  porcliased  the  stock  of  merchandise  to 
defraud  the  plaintiff  in  said  action.  The 
other  defendant,  who  was  the  sole  debtor  of 
the  plalntlfF  In  the  action,  made  no  defense 
in  the  original  suit,  and  judgment  was  enter- 
ed against  him  for  the  amount  claimed.  The 
defendants  who  bad  purchased  the  merchan- 
dise, however,  defended  the  action  to  the  ex- 
tant of  asserting  their  right  to  the  merchan- 
dise, and  obtained  judgment  to  that  effect. 
In  an  action  on  the  attachment  bond  it  was 
beld  that  the  two  defendants  aforesaid  were 
entitled  to  recover  counsel  fees  for  defending 
their  rights  to  the  property  aforesaid.  In 
view  that  It  was  claimed  that  the  two  defend- 
ants had  obtained  the  merchandise  wrong- 
fully, which  claim  was  successfully  refuted, 
in  effect  there  was  nothing  involved  except 
the  validity  of  the  attachment,  although  tbe 
question  was  tried  in  the  original  attachment 

BUit 

The  only  other  Iowa  case  that  requires  at- 
tention is  Union  Mill  Co.  v.  Frenzler,  supra. 
In  that  case  counsel  fees  were  allowed.  That 
case  was,  however,  a  most  flaprant  one.  The 
jury  in  that  case,  in  addition  to  awarding 
the  attachment  defendant  actual  damages,  al- 
so awarded  him  $5,000  exemplary  damages;. 
It  ia  therefore  easy  to  uuderatazid  why  he 
was  allowed  counsel  fees. 

Th4  loWa  cases  are  In  a  class  by  them- 
selTes  and  are  not  controlling  upon  the  real 
Question  involved  in  fUe  case  at  bar. 
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While  the  cases  from  Or^on  and  Kansas 
are  not  based  upon  a  statute  like  that  in 
force  in  Iowa,  yet  the  decisions  In  those  cases 
are  based  upon  substantially  the  same  doc- 
trine upon  which  tbe  Iowa  cases  rest 

This  brings  us  to  the  case  from  Indiana 
and  those  from  New  York.  In  the  later  New 
Tork  cases  which  we  have  cited  in  support 
of  plalntifTs  contention  It  is  held  that  there 
Is  a  difference  between  cases  where  the  Juris- 
diction over  the  person  or  corporation  is  ob- 
tained means  of  the  attachment  and  those 
cases  where  such  jurisdiction  Is  obtained  by 
the  servlOB  of  ordinary  process.  No  good  rea- 
son Is  advanced,  and  In  our  judgment  none 
can  be,  why  such  a  differ«ioe  should  exist 
One  can  readily  understand  the  theory  upon 
wMch  the  Iowa  cases  are  baaed,  namely,  that 
if  the  entire  defuse  la  made  for  the  purpose 
of  releasing  the  property  from  tbe  attadt- 
ment,  as  was  the  case  in  Whitney  t.  Browne- 
well,  supra,  counsel  fees  should  be  allowed 
predsely  the  same  as  though  the  atta(dmient 
were  assailed  by  motion  and  npon  such  mo- 
tion were  dissolved.  Tbe  mere  fact  that  per- 
sonal jurisdlctiMi  was  obtained  by  meana  ct 
the  attachment,  however,  cannot  «xitrol.  It 
must  be  conceded,  however,  that,  although  in 
the  later  New  York  cases  the  fact  that  juris- 
diction over  the  corporation  was  obtained  by 
theans  of  an  attachment  la  advanced  as  a 
reason  why  counsel  fees  should  be  allowed, 
yet  the  decisions  are  mainly  based  upon  the 
theory  that  the  whole  defense  was  for  tiie 
purpose  of  releaslhg  the  profterty  from  the 
attachment,  precis^  as  in  the  Iowa  cases. 
If  the  latter  theory  Is  assumed  as  tlie  basis 
of  the  later  New  York  decisions,  Qiere  can 
be  no  <>bjection  to  those  cases.  In  that  coa- 
nection  we  remaric  that,  although  the  earlier 
New  York  case,  in  4  N.  Y.  Snpp.j  from  which 
we  have  gfidted,  Is,  In  onr  opinion,  correctly 
decided,  yet  no  mention  of  that  case  is  made 
in  the  later  New  York  cases;  It  Is  also  true 
that  tbe  cases  emanating  from  the  different 
divisions  of  the  New  York  Supreme  Court 
are  not  in  hamiony,  and  that  the  New  York 
Court  of  Appeals,  the  court  of  last  resort, 
has  never  passed  upon  the  question.  That 
court,  however,  in  the  case  of  Tyng  v.  Amer- 
ican Surety  Co.,  174  N.  Y.  166,  66  N.  B.  6168, 
expressly  declined  to  pass  upon  the  question 
as  to  whether  attorney's  fees  might  be  allow- 
ed under  the  circumstances  present  In  the 
New  York  cases.  The  New  York  decisions, 
therefore,  still  leave  the  question  In  doubt 

Tbe  Indiana  case,  namely,  Wilson  v.  Root 
Is  perhaps  the  leading  case  in  which  It  is 
held  that  there  is  ii  distinction  between  those 
cases  where  Jurisdiction  over  the  person  Is 
acquired  by  meana  o£  an  attachment  and 
those  wherein  it  Is  obtained  by  the  service 
of  ordinary  process.  In  that  case  the  follow- 
ing authorities  are  cited  In  support  of  the 
decision:  Sedgwick  on  Damages,  453  (edition 
not  stated) ;  Drake  on  Attachments,  S  175 ; 
Morris  v.  Price,  2  Blackf.  (Ind.)  4S7 ;  Hoshaw 
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T.  Hoshaw,  8  Blackf.  (Ind.)  258;  Campbell 
T.  Chamberlain,  10  Iowa,  337;  Hayden  v. 
Sample,  10  Mo.  215,  and  Seay  v.  Greenwood, 
21  Ala.  491.  We  have  carefully  examined 
every  one  of  the  foregoing  cases,  except  that 
we  have  not  had  access  to  the  edition  of 
Sedgwick  on  Damages  that  Is  referred  to  tn 
the  Indiana  decision.  The  author  of  that 
work,  In  volume  1  of  the  el^th  edition  (sec- 
tion 237)  says: 

"No  recovery  can  be  had  for  the  general  ex- 
penses of  litigating  the  prmcipal  suit,  even 
though  the  attachment  for  which  it  was  given 
also  gave  the  court  jurisdiction  and  was  wrong- 
ful." 

In  that  section  the  author,  however,  dtea 
the  case  of  Wilson  v.  Root,  stating  what  It 
decides,  but  without  comment.  * 

In  section  175  of  Drake  on  Attachment,  no 
such  doctrine  is  stated.  Upon  the  contrary, 
la  the  section  following,  namely,  176,  the  au- 
thor lays  down  the  rule  that  while  counsel 
fees  may  be  recovered  for  defending  against 
the  attachment,  yet  he  adds,  •  •  But 
no  fees  to  counsel  employed  by  the  attach- 
mmt  defendant  to  defend  the  garnishee  from 
liability,  nor  fees  to  counsel  for  servlcea  in 
the  action  on  the  bond."  The  case  of  Wilson 
T.  Root  18»  howefver,  also  nfemd  to  by 
author. 

In  Morris  v.  Price,  2  Blackt  and.)  476,  It 
Is  mere\j  held  that  counsel  fees  can  be  re- 
comxeA  in  defoidtng  against  an  attachment 
whldi  was  "wrongful  and  oppressive  and 
without  probable  cause."  Nothing  Is  said 
about  recovering  counsel  fees  in  defending 
the  principal  action. 

In  Hoshaw  v.  Hoshaw,  8  Bla^f.  (Ind.)  258. 
no  such  question  was  involved  nor  deddedl 
The  same  Is  true  with  respect  to  Campbell  t- 
Chamberlain,  10  Iowa,  S37. 

In  Hayden  t.  Siuiq^le,  10  Mo.  215,  It  Is  held 
that— 

"  'Damages  whldi  may  accrue  to  the  defend- 
ant in  eonsequenee  of  the  attachment'  will  ex- 
tend to  damages  occasioned  by  any  proceeding 
in  that  suit,  and  to  costs  and  expenses  attend- 
ing the  trial  of  a  plea  in  abatement  to  the 
aiDdavit" 

In  Mlssonzl  the  attadiment  may  be  assailed 
by  what  is  called  a  plea  In  abatement,  whidi 
Is  somewhat  like  the  motion  to  dlssolTe  the 
attachment  under  onr  practloe,  the  difference 
being  tbat  tm  the  plea  in  abatement  a  r^lar 
trial  may  be  bad  in  court;.  In  the  MissoDil 
case,  theretbre,  coonsel  fees  were  allowed  for 
trying  the  in  abatement,  and  not  for  de- 
fending the  principal  suit 

The  case  of  Seay  v.  Greenwood,  21  Ala. 
491,  was  a  common-law  "actltm  m  tbe  cue" 
to  recover  damages  "for  the  wrongful  and 
vexations  issuing  out  of  sundry  attacbr 
ments."  Attorney's  fees  were  allowed  for 
defending  against  the  attacSmieuts.  In  that 
case  the  court,  however,  said  "that  it  is  not 
decided  whether  such  expenses  {attorney's 


fees]  incurred  In  the  action  upon  the  tort  it- 
self are  governed  by  the  rule  we  have  laid 
down."  In  later  Alabama  cases  It  Is,  how- 
ever, squarely  held,  one  of  which  we  have 
hereinbefore  dted,  that  attorney's  fees  are 
not  recoverable  for  defending  the  principal 
action. 

The  foregoing  very  brief  review  of  the  au- 
thorities cited  In  support  of  the  decision  in  the 
case  of  Wilson  v.  Root,  in  oun  judgment, 
makes  it  quit^  clear  that  they  do  not  support 
the  broad  doctrine  laid  down  In  that  case. 

We  do  not  wish  to  be  understood  as  hid- 
ing, or  even  as  intimating,  that  in  a  case 
where  the  whole  defense  la  directed  against 
the  attachment  and  to  show  that  the  same 
was  wrongful,  as  was  the  case  In  Whitney  t. 
Brownewell,  supra,  and  In  similar  cases,  at- 
torney's fees  may  not  be  allowed,  but  what 
we  contend  for  la  that,  where  there  is  no 
motion  assailing  the  attachment  or  no  plea  in 
abatement,  as  In  Missouri,  and  a  trial  upon 
the  lasnes  presented  by  the  pleadings  results 
in  favor  of  the  def^dant,  then  tb.e  mle 
which  Is  applicable  to  all  cases  inen^ls, 
namely,  that,  unless  13iere  Is  a  statute  ex- 
pressly autfaorlBlng  the  allowance  of  attor^ 
ney's  fees,  none  can  be  awarded  by  the  ooort. 
We  further  contend  13iat  the  case  at  bar 
comes  squarely  widiin  the  praposltlrai  last 
stated,  and  does  not  come  wltfaln  the  mle 
laid  down  in  die  Iowa  cases,  wbldi  was  flie 
one  ad<^ted  by  Out  district  court  In  onr 
judgment  the  case  at  bar  AUe  square^  with- 
in the  rule  laid  down  tn  Northampton  Nation- 
al Bank  t.  Wylie,  52  Hun,  146.  4  N.  T.  Snpp. 
907,  from  which  we  have  quoted.  Assum- 
ing £hat  In  this  cue  the  defendants  herein 
had  broui^t  the  actlcm  in  which  the  attadi- 
ment was  issned  In  the  state  of  Missouri,  the 
home  <rf  the,  plaintiff  herein,  and  had  there 
filed  their  complaint  containing  the  very  same 
allegations  that  woe  contained  in  the  com- 
plaint in  the  district  court  of  Weber  county, 
and  assuming  that  the  i^alntlff  herein  bad 
filed  its  answer  Hn  that  case,  containing  pre- 
dsely  the  same  allegations  that  it  contained 
In  the  action  commenced  in  Weber  county, 
and  assuming,  fnrtlier,  that  at  the  trial  the. 
plaintiff  herein  had  established  tlie  tmOi  of 
the  averments  In  its  answer,  and  Judgment 
had  hem  mtered  in  Its  favor,  could  it  have 
recovered  attorney's  fees  for  defending  the 
action  in  Missouri?  No  one,  in  onr  judgment, 
would  so  contend.  The  mere  fact  however, 
that  the  oiiglnal  action  was  commenced  tn 
Utah  and  jurisdiction  over  the  pl^tlff  here- 
in was  obtained  by  means  of  the  attadmient 
and  because  it  was  wnmgful.  It  Is  contended 
that  in  defending  the  action  attorney's  fees 
may  be  recovered  by  the  plaintiff  herebL  To 
BO  hold  would  be  to  make  a  dlstlncUon  where 
there  Is  no  difference.  Moreover,  it  would 
result  in  glvhig  a  foreign  corporaticai  a  pe- 
culiar advantage  over  a  dconestlc  coiporatliHi 
and  over  every  citizen  of  the  state.  In  view 
that  Jurisdiction  could  only  be  acquired  over 


Digitized  by  Google 


Utah)  ST.  JOSEPH  STOCK 

(1*1 

a  foreign  corporation  (whldi  has  not  com- 
piled with  onr  Constitution  and  laws  respect- 
ing serrlce  of  process,  etc.)  by  means  of  at- 
tacbment,  ereiy  foreign  corporation  which 
SQCceeded  in  defeating  an  action  commenced 
against  it  would  be  entitled  to  recover  at- 
torney's fees,  while  all  domestic  corporatiotu 
and  other  citizens  over  whom  Jurisdiction 
was  obtained  In  the  (frdinary  way  could  not 
do  BO  although  their  property  had  been  at- 
tadied  precisely  as  was  that  of  the  foreign 
corporation.  The  question,  therefore,  of 
whetiier  the  expenses  Incurred  for  the  serv- 
ices rendered  by  counsel  in  defending  an  ac- 
tion can  be  recovered  would  depend  on  whore 
and  bow  the  acUon  was  commenced,  and  not 
on  whether  such  services  were  in  fact  render- 
ed in  having  the  property,  wnmgfully  at- 
tached, released  from  such  attachm^t.  True 
it  is  that  in  case  it  is  determined  on  the  trial 
that  the  plaintiff  in  the  action  on  whose  ini- 
tiative the  attachment  was  issued  had  no 
cause  of  action  against  the  defendant,  the  at- 
tachment was  wrongfully  issued.  That  would 
be  true,  however.  In  every  case  *here  the 
defendant  finally  succeeds  In  an  action,  and 
where  no  motion  was  or  could  have  been 
successfally  interposed  to  dissolve  the  at- 
tadiment. 

[J-4]  Tlie  law  has  wisely  provided  for  the 
recovery  of  costs  in  every  case  In  favor  of 
the  winning  party,  but  it  does  not  allow  at- 
torney's fees  In  addition  to  the  ordinary  stat- 
utory costs,  except  in  such  cases  where  the 
property  of  the  defendant  is  unnecessarily 
and  unlawfully  Interfered  with,  and  then  at- 
torney's fees  are  allowed  only  for  the  purpose 
of  having  the  property  released  from  such 
wrongful  interference  and  to  have  the  same 
returned  to  the  owner.  It  seems  needless  to 
add  that  In  the  case  at  bar  the  plaintiff  here- 
in defended  against  the  cause  of  action  sued 
on,  and  the  fact  tlxat  it  defeated  the  action  is 
DO  more  reason  for  allowing  counsel  fees  In 
this  case  than  in  any  other,  where  the  plain- 
tiff falls  to  establish  a  cause  of  action.  More- 
over, If  a  plaintiff  is  actuated  by  mallow  and 
acts  without  probable  or  any  cause  Infring- 
ing an  action,  and  Is  guilty  of  oppression  In 
suing  out  an  attachment,  any  one  may  obtain 
relief  in  a  proper  proceeding  against  such 
malice  and  oppression,  and  may  recover,  not 
only  his  actual  damages,  but  may  recover  ex- 
emplary damages  as  w^l.  Cahoon  v.  Hog- 
gan,  31  Utah,  74.  86  Pac.  763.  There  is, 
therefore,  no  reason  why  courts  should  de- 
part from  the  salutary  rule  which  authorizes 
the  allowance  of  costs  and  expenses  that  are 
provided  by  the  usual  so-called  cost  statutes. 
In  addition  to  that,  no  costs  should  be  allow- 
ed except  when  expressly  authorized  by  stat- 
ute. The  courts  of  this  state  are  always 
open  to  all  for  the  redress  of  grievances  and 
tlie  protection  of  legal  rights,  and  In  our 
Judgment  they  should  refrain  from  allowing 
the  tmposltton  of  costs  and  expenses  upon  the 
loalng  party  except  snch  as  are  provided  for 
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by  statute  and  such  as  by  Ok  concensus  of 
the  opinions  of  the  courts  by  long  and  uni- 
form usage  have  been  allowed  In  certain 
cases  as  necessary  for  the  protection  of  let^l 
rights.  In  our  Judgmrait  bucAl  Is  not  the  case 
here. 

IS]  l%at  the  district  coutt  did  not  err  in 
allowing  I^al  interest  Is  settled  in  this  Juris- 
diction. Fell  v.  Union  Pac.  By.  Co.,  32  Utah, 
101,  88  Pac.  1003.  28  L.  R.  A.  (N.  S.)  1,  13 
Ann.  Cas.  1137,  and  cases  following  tbat  de- 
cision. 

We  desire  to  add  that  we  do  not  wish  to  be 
understood  as  holding,  and  we  do  not  bold, 
that  if  a  defendant  in  any  case  has  been  re- 
quired to  pay  attorney's  fees  or  other  costs  In 
having  the  attached  property  released  from 
the  attachment  he  may  not  recover  reason- 
able attorney's  fees  and  costs  which  have 
been  incurred  In  having  the  property  releas* 
ed,  although  no  attempt  was  made,  as  was 
the  case  here,  to  have  tbe  attachment  dis- 
solved. In  this  case,  however,  tbe  court  al- 
lowed the  amount  of  premium  for  the  redeliv- 
ery bond,  and  also  allowed  the  increased  costs 
for  feeding  the  mules  that  were  attached. 
There  were  no  other  costs  or  expenses,  as 
appears  from  the  following  finding: 

"That  the  St.  Joseph  Stock  Yards  Company 
snlEered  no  other  damages  by  reason  of  said  at- 
tachment than  the  items  specifically  found  here- 
in; that  the  total  amount  of  damages  sustained 
by  tbe  said  St.  Joseph  Stock  Yards  by  reason 
of  sold  writ  of  attachment  is  the  sum  of  $1,- 
381.35,  itemized  as  ahore  stated.** 

Here  we  have  a  finding,  both  affirmative 
and  natively  stated,  that  there  were  no 
other  costs  except  those  mentioned  by  the 
court.  This  finding  Is  not  assailed  by  the 
plaintiff,  and  hence  must  be  assumed  to.be 
correct  If  It  be  correct,  then  the  court  allow- 
ed all  that  could  legally  be  awarded  to  the 
plaintiff  In  the  several  Items  amounting  in 
the  aggregate  to  the  sum  of  $291.35. 

From  what  has  been  said  it  follows  tbat 
the  district  court  erred  in  entering  judgment 
in  favor  of  the  plaintiff  for  the  $1,100  at- 
torney's fees  for  defending  the  action  in 
which  the  attachment  was  issued.  The  Judg- 
ment, to  that  extent  only,  is  therefore  re- 
versed, and  the  cause  Is  remanded  to  the  dis- 
trict court  of  Weber  county,  with  directions 
to  set  aside  the  conclusion  of  law  awarding 
the  plaintiff  herein  $1,100  attorney's  fees, 
and  after  doing  so  to  enter  Judgment  In  favor 
of  plaintiff  for  the  other  items  of  costs  and 
expenses,  amounting  to  the  sum  of  $291.35, 
with  legal  Interest  on  said  sum  from  the  date 
stated  in  the  Judgment.  In  view  of  tbe  pe- 
culiar circumstances  of  this  case,  and  for  tbe 
reason  that  the  Judgment  is  affirmed  in  part 
and  reversed  in  part,  neither  party  is  award- 
ed costs  OD  this  appeal. 

CORFMAN,  C.  J.,  and  WEBEB,  GIDBON, 
and  THUBMAN,  J  J.,  concur. 
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STATE  flx  rel.  BENNETT  v.  AMERICAN 

EXPRESS  CO.   (No.  3354.) 

(Sapreme  Court  ot  Utah.  Jan.  7, 

CommerM  «s»27 (2)— Express  oompsny  mot 
"oornmoR  carrier  by  railroad"  withla  federal 
Employers'  Liability  Act. 
Hhe  American  BzpresB  Oompasy  la  not  a 
"common  carrier  b;  railroad"  within  tlie  provi- 
aiona  of  the  federal  Employers'  liiabOity  Act 
(U.  S.  Oomp.  St  IS  8657-8066),  bnt  is  anbject 
to  the  state  Workmen'a  Oompenaation  Act;  a 
"common  carrier  by  railroad"  laeanluK  one  who 
operates  a  railroad  as  a  means  of  carryinx  for 
the  public. 

[Ed.  Note.—For  other  definitiona,  see  Woida 
and  Pbraaeai  First  and  Secwad  SexieSt  Oomnum 
Carrier.] 

Appeal  from  District  Oourt,  Salt  Iske 
Oounty;  P.  CUrans,  Judge. 

Svlt  by  the  State,  on  the  relatlmi  of  Boy 
M.  Bennett,  for  recovery  of  an  award  of  com- 
pensation under  the  Workmen'a  Compensa- 
tion Act  by  the  Industrial  CommiBaion, 
against  the  American  Express  Company. 
From  a  Judgment  for  defendant,  plaintiff  a^ 
peals.    Beversed,  with  directions. 

Dan  Shields,  Atty.  Gtea.,  and  Wlllard  Han- 
son and  B.  L.  Oberman,  both  of  Salt  Lake 
City,  for  appellant. 

WilllamB  &  Wljllams,  of  Salt  Lake  City, 
for  respondent 

WEBEB,  J.  As  stipulated  by  the  parties 
hereto,  tba  facts  are: 

"Prior  to  July  8,  1917,  Aoy  M.  Bennett  was 
regolarly  naploycd' under  contract  ot  hire  by 
the  American  Bipress  Company  at  Salt  Lake 

Oity  as  a  drirer  of  an  express  waron.  His 
general  duties  were  to  deliver  express  matter 
in  and  about  Salt  Lake  City  from  said  wagon 
and  to  assist  in  loading  and  unloading  express 
matter  on  and  from  railroad  cars  at  the  Ore- 
gon Short  line  depot  On  July  8,  1917,  he  was 
engaged  in  assisting  other  employ^  in  unload- 
ing cans  ot  milk  from  a  railroad  expreas  car 
at  that  time  being  used  In  the  baaineas  of  re- 
spondent. Just  prior  to  the  carlteing  unloaded 
it  had  arrived  at  the  Salt  Lake  City  depot  of 
said  railroad  in  an  tnteptate  train  and  was 
loaded  with  cans  of  milk  and  cream  collected  in 
and  shipped  from  Idaho.  Said  train  was  an  in- 
terstate train  originating  at  Portland,  Or., 
and  ran  on  regular  schedule  time  from  Port- 
land tbrongb  the  states  <a  Oregon  and  Idaho 
into  Utah.  The  work  engaged  ia  at  that  time 
by  the  appellant  was  of  ^e  same  character 
and  nature  as  that  engaged  in  by  other  em- 
ployes present  at  the  time  and  was  a  regular 
purt  of  the  work  of  such  employfis.  While  so 
enguged  Bt  said  time  he  received  an  injury  to 
the  eye  which  resulted  in  his  becoming  totally 
and  permanently  blind  in  the  injured  eye. 
Thereafter  ho  filed  his  applieatioo  with  the  In- 
dustrial Commission  of  Utah  for  compensation 
under  the  proviuons  of  chapter  100.  Iawb  Utah 
1917.   Tht  express  company  appeared  before 
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that  commission  and  objocted  to  the  commis- 
sion's Jtuisdiction  In  the  matter  upon  the  ground 
that  the  express  company  is  an  interstate  car- 
rier by  railroad  and  contended  tliat  for  that 
reason  it  waa  not  subject  to  any  of  the  provi- 
aiona  of  said  chapter.  It  pleaded  that  it  had 
not  complied  With  nor  accepted  any  ot  the  pro- 
visions of  said  tdupUt  whweby  it  m^t  Tolun- 
tariiy  become  subject  thereto.  The  objection 
was  OTerroled  and  an  award  was  made  by  the 
coq)iniBaion  In  BenneM's  taror,  ot  which  the 
express  company  had  due  notice,  and  which  It 
declined  to  pay.  Thereupon  a  anit  was  brought 
under  the  provisions  of  section  68  of  said  chap- 
ter (Comp.  Laws  Utah  1917,  {  8130)  for  the 
recovery  of  the  award,  the  services  lA  physi- 
cians and  a  penalty  ot  60  per  cent,  provided  for 
in  said  action." 

The  principal  facts  aUesed  In  tba  com- 
plaint  are  admitted  by  tb»  answer,  but  the 
Juxlfldiction  of  said  commlaaiom  and  the  ex- 
press company's  Uabilltr  under  the  prori- 
stons  of  fba  statute  are  denied.  It  was  fur* 
th^  pleaded  that  the  role  of  UabUity  and 
method  of  compensation  of  the  defendant  ex- 
press company  to  its  employes  on  account  of 
injuries  at  said  time  had  been  established 
by  act  of  Congress,  and  that  the  provisions 
of  that  act  fixed  and  determined  the  exclu- 
sive  obligations  of  all  Interstate  common  car- 
riers by  railroad,  intruding  the  defendant. 

Among  the  flndlngs  c»f  fiict  made  by-tba 
court  are  these: 

"That  the  defendant  is  a  joint-stock  associa- 
tion organized  under  the  laws  of  the  state  of 
New  York  with  authority  to  carry  on  an  express 
business  throughout  the  United  States  and  elke- 
wbere,  and  ttiat  it  now  is  and  tor  many  yeara 
has  been  so  eng^ed;  tliat  its  express  lines  ex- 
tend from  the  Atlantic  to  the  Pacific  Coasts 
and  from  the  southern  boundary  of  Canada  to 
various  points  on  the  Gulf  of  Mexico;  that  it 
carries  its  express  matter  over  various  railroad 
lines  extending  between  the  aforesaid  points, 
and  to  many  intermediate  places;  that  it  does 
not  own  and  operate  any  of  the  said  railroad 
lines,  hot  at  this  time  it  owns  about  TO  express 
cars  used  in  Its  said  business;  that  it  secures 
the  tunsportation  of  the  property  so  trans- 
porteolnd  conveyed  by  it  in  pursuance  of  con- 
tracts entered  into  by  it  with  the  respective 
railroad  companies  over  which  the  property  la 
carried  and  for  which  service  it  pays  an  agreed 
compensation;  that  under  said  contracts  it  se- 
cures the  transportation  of  its  own  cars  and 
the  necessary  additional  space  in  cars  of  said 
railroad  companies  partially  or  wholly  used  by 
it  in  its  said  business,  and  that  the  proper^ 
intrusted  to  it  is  carried  in  said  cars  and  is  in 
the  persona]  custody  during  such  transporta- 
tion of  its  own  employes,  called  express  mes- 
sengers; that  such  messengers  ride  in  said 
express  cars,  and  have  personal  charge  for  the 
defendant  of  the  express  matter  intrusted  to 
them,  they  receiving  express  ''packages  or 
freight  into  said  cars  at  various  stationa  and 
delivering  the  same  at  the  proper  points  of 
destination;  that  said  express  matter  is  so  car- 
ried within  the  United  States  over  about  TO^OUO 
miles  ot  railroads;  that,  beaides  l^e  railroads 
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■o  employed.  It  Qses,  a?  a  means  of  conveyaBce 
in  its  said  bosinesat  tea  ma  aod  antomobiles  and 
electric  can  for  local  detiverj  and  collection  of 
■Upmenta;  that  the  defendant  pttbUclr  <^er8 
to  carry  and  does  oarry  aU  express  packages 
and  properly  of  like  tSikn  and  quality  for  all 
persons  applying  to  It  for  such  service  without 
fliEFerence  or  diBcriminatioii  and  forwards  all 
such  exprcsa'^tDatter  in  the  order  of  its  receipt 
for  transportatioa  and  at  rates  previonsly  fixed 
and  wliich  are  filed  with  the  Interstate  Com- 
merce Commission;  that  it  is  hy  reason  of  its 
■aid  bwdasss  subject  to  the  provisions  of  the 
Interstate  Gonunerce  Law  and  to  all  orders  of 
the  Interstate  Oommeroe  OonunJbnon  made  hj 
It  in  pnrsnance  thereof." 

As  ooncIUBlwa  of  law  the  court  fotrnd: 

"(l)  That  the  plaintiff  is  not  entitled  to 
maixitain  the  above-entitled  action  under  the 
provisions  of  the  act  of  the  Legislature  of 
tTtah  (chapter  100,  Laws  Utah  1917)  mention- 
ed in  said  Sndmgs  of  fact,  and  in  pursuance  of 
whidi  this  action  is  brought;  (2)  that  the  said 
defendant  is  not  snl^ect  to  any  of  the  prtfrl- 
siona  ci  said  act  of  the  Legislature  of  Utah, 
and  this  action  cajmot  be  maintained  against 
it;  ^  that  the  liability  of  the  defendant  (if 
any)  to  the  said  Boy  M.  Bennett,  for  whose 
benefit  this  action  is  brought  to  recover  for  the 
injury  alleged  is  fixed  by  the  act  of  Congress  of 
the  United  States  naualty  called  the  'Employers' 
Liability  Act,'  approved  April  22,  1908  [U.  8. 
Comp.  St.  K  8657-86^1,  and  the  amendment 
thereto  approved  April  6,  1910;  that  said  act 
la  exdttstre  all  other  rsmediea;  and  that  the 
attempt  to  subject  the  defendant  to  the  pro- 
visions of  the  said  act  of  Utah  is  repugnant  to 
and  in  conflict  with  the  said  act  of  Congress, 
and  further  the  said  attempt  seeks  to  deprive 
the  said  defendant  of  its  right,  privilege,  and 
immunity  to  have  its  alleged  liability  herein 
determined  by  the  said  act  of  Oongress." 

I'rom  a  Judgment  rendered  in  accordance 
vltb  the  above  conclusions  plaintiff  appeals. 

The  question  Is  whether  tlie  defendant  Is 
a  common  carrier  by  railroad  .wltbln  Uie  pro- 
▼laions  of  the  ^federal  Employers'  Liability 
Act.  If  defendant  comes  within  that  act,  the 
Judgment  of  the  district  court  was  proper. 
If  defendant  Is  not  a  common  carrfer  by  rail- 
road witUn  tbe  meaning  of  tlie  federal  Em- 
ployen'  liability  Act,  the  district  coorfs 
tadgmeat  la  erroneous. 

Itt  Wella  Fargo  &  Co.  v.  Taylor,  264  U.  S. 
ITOh  41  Sup.  Ct.  93,  G5  L.  Ed.  — .  decided  De- 
cember 6,  1^,  It  was  held  that  an  express 
company  is  not  wltbln  the  federal  Employ- 
«rs*  Liability  Act,  and  that  the  "words  'com- 
moa  carrier  by  railroad,'  as  used  in  the  act, 
mean  (me  who  operates  a  railroad  as  a  means 
of  carrying  for  the  public ;  that  la  to  say,  a 
railroad  company  acting  as  a  common  car- 
rier.'* The  views  announced  by  the  Supreme 
Court  of  the  United  States  are  controlling 
and  decisive  in  this  case. 

The  judgment  of  the  district  court  Is  there- 
fore reversed,  and  said  court  is  hereby  di- 
rected and  ordered  to  set  aside  Its  conclu- 


sions of  law  aAd  to  enter  others  in  accord- 
ance with  the  views  herein  expressed;  also 
to  enter  Judgment  In  favor  of  plaintiff  In  ac- 
cordance with  the  prayer  of  the  complaint, 
to  wit,  that  plalntifF  have  judgment  against 
defMdant  for  the  payment  of  $8.68  per  week 
for  a  period  of  100  weelis  beginning  on  the 
18th  day  of  July,  1917,  for  $60  for  medical 
services,  and  for  50  per  cent  of  said  compen- 
sation as  penalty  for  failure,  neglect,  and  re- 
fusal to  pay  such  compensation  as  required 
by  law,  together  with  legal  Interest  on  the 
unpaid  compensation  from  the  18th  day  of 
■July,  1917,  to  date  of  payment,  and  such  oth- 
er relief  as  he  may  be  entitled  to  imder  the 
provisions  of  title  49,  Comp.  Laws  1917,  and 
the  amendments  thereto,  nalntlft  to  recover 
costs. 

COBFMAN.  C.  J.,  and  OIDBON,  TH17B- 
UAN,  and  rBIOK,  JJ^  concur. 


PINGREE  NAT.  BANK  OF  OGDEN  v.  Me- 
FARLAND  et  al.  (No.  3522.) 

(Supreme  Court  of  Utah.  Jan.  10,  1921.) 

1.  Bills  and  notes  <»=9496(l>~BurdeR  to  prove 
ladorsefflent  and  delivery  of  duok  ea  plala- 

tiir. 

la  an  action  to  recover  amount  of  chedt 
executed  by  defendant  and  in  plaintiff  bank's 
hands,  where  the  answer  denied  tbe  indorse- 
ment and  delivery'of  tbe  check,  the  burden  was 
on  plaintiff  to  prove  the  indorsement  and  de- 
livery as  alleged  in  the  complaint. 

2.  BHlfl  aad  Rotes  i8»B23— EvidsiM  held 
sitflolent  to  establish  iBdersensMt  and  deliv- 
ery of  check  li  suit. 

In  an  action  to  recover  amount  of  a  check 
executed  by  defendant  and  in  plaintiff  bank's 
hands,  in  view  of  the  pleadings,  evidence  held 
insufficient  to  establish  Indorsement  and  de- 
livery of  the  check,  as  to  wldch  issues  plaintiff 
had  the  burden. 

3.  Bills  aad  Mtsi  «=>287  —  ladorsemeat  oa 
ohsok  may  be  typewrlttea;  "written.*' 

Under  Comp.  Laws  Utah  1917,  {  6848,  subd. 

4.  indorsement  of  a  check  in  typewriting  is  in 
compliance  with  section  4060,  providing  such 
indorsement  must  be  "written"  on  the  instru- 
ment. 

[Ed.  Note.— For  other  definitions,  see  Words 
I  and  Phrases,  First  and  Second  Series,  Write— 

J  Writing.] 

14.  Bills  and  notes  «s»3 IS— Defeases  available 
against  payee  available  aflalnst  transferee 

j    without  Indorsement  and  delivery. 

'  Under  Comp.  Laws  1917,  S  4078,  where 
1  there  was  no  indorsement  at  all  of  the  check 
[  by  the  payee  in  transferring  it  and  no  delivery 
for  value,  the  transferee  stands  in  no  better 
!  position  than  the  payee,  and  every  defense 
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available  agalnat  the  payee  la  aTallaUe  agaiiiBt 
the  transferee  in  favor  of  the  drawer  ^  the 

check. 

Appeal  frona  District  Court,  Weber  Oonn- 
t7;  A.  W.  Age^  Jndseu 

Action  by  the  ^ngree  NaUonal  Bank  of 
Ogden,  Utab,  agalnat  AnAle  McFarlond  and 
B.  D.  "Rogen  and  ottiers,  oopartnera  doing 
bnslnesB  under  the  Arm  name  of  the  Weatem 
Live  Stock  CommlsEdon  Oompany,  From 
judgment  for  plaintiff,  defendant  UcFarland 
appeals.  Bereraedt  and  case  ranonded  for 
new  trial. 

Bay  Ton  Oott,  of  Salt  Lake  Olty,  tar  a.pSfA- 
lant. 

J.  N.  Kimball,  of  Ogden,  for  reaptmdent; 

THURMAN,  J.  This  is  an  actltm  to  recov- 
er the  amoQiit  of  a  bank  check  executed  by 
the  defendant  Archie  McFarland  directing 
the  ntab  State  National  Bank  of  Salt  Lake 
City  to  pay  the  defendant  Western  Live 
Stock  Commission  Company  (hereinafter  call- 
ed company),  or  order,  the  sura  of  $4,800. 
The  check  poriwrts  to  have  been  issued  April 
20, 1917.  The  complaint  alleges  that  the  de- 
fendants Indorsed  the  check  and  delivered  It 
to  plaintiff  for  value ;  that  It  was  presented 
to  the  Utah  State  National  Bank  for  pay- 
m^t,  which  was  refused,  of  all  of  which  de- 
fendants had  notice.  The  defendants  Lee, 
Cain,  and  McFarland  filed  separate  answers 
to  the  complaint.  The  other  d^endanls  ei- 
ther were  not  served  with  summons  or  de- 
faulted. At  the  close  of  the  trial  the  action 
was  dismissed  as  to  all  the  defendants  ex- 
cept McFarland.  It  Is  not  necessary  to  state 
in  detail  the  answers  of  the  defendants  as  to 
whom  the  action  was  dismissed  except  to 
say  that  they  denied  every  allegation  of  the 
complaint  tending  to  show  plaintiff's  right  to 
recover. 

The  defendant  McFarland  (hereinafter 
called  appellant)  admits  the  corporate  ca- 
pacity and  business  of  the  plaintiff,  admits 
making  the  check  referred  to  In  the  com- 
plaint, but  alleges  that  it  was  executed  on 
the  16th  day  of  April,  1919,  Instead  of  on  the 
20th,  as  alleged  In  the  complaint.  The  an- 
swer also  alleges  that  the  check  was  execut- 
ed by  appellant  and  delivered  to  the  com- 
pany In  exchange  for  Its  cheek  on  the  First 
Notlooal  Bank  of  Ogden  for  the  same 
amount;  that  appellant  presented  the  check 
so  received  to  said  First  National  Bank  on 
the  following  day  for  payment,  and  payment 
was  refused;  that  at  the  time  he  received 
said  check  and  executed  his  own  In  exchange 
therefor  It  was  understood  and  agreed  be- 
tween him  and  the  company  that  his  check 
to  the  company  was  not  to  be  presented  for 
payment  prior  to  the  20th  day  of  April,  1919. 
nor  until  he  had  received  payment  on  the 
check  Issued  to  him  by  said  company  which 
was  to  be  paid  on  presentation.  Ai^llant 


further  alleges  tttat  he  boa  not  noAni  any 
consideration  for  the  check  which  he  Issued 
to  Bald  oiKupany.  He  dodes  that  the  check 
in  suit  was  Indorsed  by  the  defendant  com- 
pany, or  that  said  axupany  ddiyned  It  to 
the  plaintiff,  Appellant  denies,  generally, 
every  allegation  of  the  oomplalnti  except  as 
oUierwIse  admitted  In  Ms  answer. 

In  addition  to  the  foregoing,  appellant  aa 
further  defenses  allies:  (1)  That  if  plain- 
tiff received  his  said  che«k  at  all.  It  did  so 
without  paying  for  or  parting  with  any  val- 
uable consideration  QMref and  that  It  suf- 
fered no  loss  thereby;  CSQ  that,  If  plalntifT 
received  said  chet^  It  did  so  aa  agent  of 
the  payee  and  Indorsee  thereof  and  for  the 
purpose  of  collection  only;  ^  that  aa  the 
Uth  day  of  AprU,  1919,  he  notified  the  said 
company  of  the  nonpayment  of  Its  check  to 
blm  and  that  he  had  stopped  payment  of  bis 
check  to  the  company,  and  at  said  time  re- 
quested the  oompany  to  Immediately  retilHi 
to  Urn  the  check  he  bad  Issued  to  it;  that 
said  company  thereupon  Informed  him  that' 
the  check  was  in  plaintiff's  iMmk;  Out  the 
company  wonld  get  the  dieck  and  deliver  It 
to  him  Immediately  and  before  his  checik  to 
the  company  became  due;  that  said  oom* 
pany  failed  and  neglecfed  to  return  the 
check. 

The  oonrt,  to  wbtai  the  case  was  tried 
without  a  jury,  found  mat  aU  the  allegationa 
of  the  complaint  were  tme,  and  in  addition 
thereto  found  that  the  check  In  suit  was  giv- 
en by,  appellant  to  the  company  for  a  dbedc 
of  said  onnpany  on  the  First  National  Bank 
of  Ogden  for  the  sum  of  $4,300,  dated  April 
10,  1919,  in  which  said  appellant  was  named 
as  the  payee;  that  said  check  on  the  next 
day,  to  wit,  on  the  ITtfa  of  April,  was  present- 
ed to  said  bank  for  payment  and  payment 
thereof  refused ;  that  notice  of  said  demand 
and  refusal  was  duly  given  to  said  company ; 
that  said  defendant,  McFarland.  is  still  the 
owner  and  holder  of  said  check.  The  court 
made  other  findings  not  material  to  consider 
at  this  stage  of  the  opinion.  Judgment  was 
entered  for  plaintiff.  This  appeal  is  taken  to 
reverse  the  judgment. 

There  is  little  or  no  conflict  in  the  evi- 
dence. Appellant  controverts  the  concln- 
sIoDs  deduced  therefrom.  The  record  dis- 
closes the  foUovFlng  facts:  Appellant,  on  the 
16th  day  of  April,  1919,  executed  and  deliv- 
ered to  the  company,  as  payee,  his  check  on 
the  Utah  State  National  Bank  of  Salt  Lake 
City  for  the  sum  of  $4,300,  taking  in  ex- 
change therefor  said  company's  check  on 
the  First  National  Bank  of  Ogden  to  him,  as 
payee,  for  the  same  amount.  Ai^iellant's 
check  to  the  company  was  postdated  and 
made  payable  on  the  20th  of  AprU,  1010. 
On  the  day  next  following  the  execution  of 
the  check  the  company's  check  to  appel- 
lant was  presented  to  the  said  First  Nation- 
j  al  Bank  for  payment,  and  payment  thereof 
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refased.  Appellant  was  notified  of  tlie  re- 
fosal  on  tbe  same  day  or  the  next  day  and 
immediately  stopped  payment  of  Ms  cbecfc  to 
the  company,  of  which  the  company  was  duly 
□otifled  at  least  as  early  as  the  19th  day  of 
April  and  before  appellant's  check  to  the  com- 
pany became  due.  The  evidence  without  con- 
flict shows  that  the  only  consideration  re- 
ceived by  appellant  for  his  check  to  the  com- 
pany was  tbe  company's  check,  payment  of 
which  was  refnaed.  Other  transactions  were 
had  between  ap[)ellant  and  the  company,  but 
tbe  account  between  them  bad  been  balanced 
prior  to  the  transactions  above  referred  to. 

Among  other  defenses  all^d  the  an- 
swer denies  that  appellant's  check  to  the 
company  was  Indorsed  by  It  or  delivered  to 
the  plaintiff  bank.  Tbe  answers  of  all  tbe 
defendants  answering  tbe  comidalnt  were  to 
tbe  same  effect. 

The  trial  court  found  that  the  check  was 
Indorsed  and  delivered  to  plaintiff  for  value 
as  alleged  In  the  complaint.  This  finding  is 
challenged  by  appellant,  and  it  Is  vigorously 
contended  that  there  is  no  evidence  to  sus- 
tain tbe  finding.  The  evidence  relied  on  In 
mpport  of  the  finding  is  confined  to  the  tes- 
timony of  one  witness,  the  cashier  of  plaln- 
tUTs  bank,  and  to  a  statement  made  in  ap- 
pellant's answer.  The  cashier  testified.  In 
sDbfitance,  that  be  was  cashier  of  plalntlfTs 
bank  during  tbe  period  covered  by  tbe  trans- 
actions referred  to ;  that  he  was  acquainted 
with  the  defendants  Rogers,  Gain,  Lee,  and 
Pratt;  that  they  were  engaged  In  business 
under  the  name  of  the  Western  Live  Stock 
Commission  Company;  that  they  did  busi- 
ness with  plalntifTs  bank  and  had  an  ac- 
count therein  under  the  name  above  men- 
tioned ;  that  Mr.  Oaln  attended  to  the  bank- 
ing business  of  tbe  company ;  that  the  check 
soed  on  came  into  plalntlfTs  bank  before  tbe 
20tb  day  of  April,  1919,  and  tbe  bank  held 
it  until  that  date;  that  he  did  not  know 
who  brought  the  dieck  to  tbe  bank;  tbat  It 
was  IndOTsed  when  It  was  delivered  to  him ; 
that  the  check  came  to  the  bank  between  the 
2d  and  20th  of  April;  tbat  he  thought  that 
Mr.  Plngree,  the  president  at  the  bank,  re- 
ceived the  check,  but  be  did  not  see  him  re- 
ceive tt ;  that  it  came  to  bis  hands  as  cash- 
ier prior  to  April  20tb;  tbat  it  might  have 
been  tbe  lOtb  or  17th,  he  could  not  say  just 
what  day  it  came  into  the  bank.  The  cash- 
ier was  tbe  only  witness  who  testified  as  to 
how  or  when  the  check  came  Into  the  bank, 
by  whom  It  was  received,  and  whether  or  not 
it  was  indorsed.  It  cannot  successfully  be 
contended  that  this  evidence,  standing  alone, 
is  sufficient  to  establish  an  Indorsement  and 
delivery  of  the  check  eo  as  to  constitute  the 
plaintiff  a  bolder  in  due  course. 

Comp.  Laws  Utah  1917,  S  4059,  reads: 

"An  ioBtrument  Is  negotiated  when  It  Is 
tranaferred  from  one  person  to  another  in  sneb 
manner  aa  to  oonatitnte  the  transferee  the  hold- 


er thereof;  if  payable  to  bearer  It  Is  negotiated 
by  delivery;  if  payable  to  order  it  is  negotiated 
by  the  indoraement  of  the  holder,  completed  by 
delivery." 

[t]  TbB  tasne  made  by  the  oomplalat  ud 
answer  as  to  the  Indorsemmt  and  delivery 
of  tbe  check  cast  the  burden  upon  idalntUt  to 
prove  the  Indorsemoit  and  d^very  as  al- 
lied In  the  eomplalnt  We  have  already 
stated  Oiat  the  testlmMiy  of  Ose  cashier  up* 
on  that  snhSect  Is  insofpcinit.  But  it  is  cm- 
tended  by  respoBdoit  that  the  testimony  la 
supplonented  by  a  statement  made  in  one  of 
the  afflrmative  defenses  s^  up  In  appeUanf  a 
answer.  Tbe  paragraph  refinred  to  in  which 
the  statement  occurs  reads  as  follows: 

"For  further  answer  and  defense  this  defend- 
ant aHeges:  Tbat  on  tbe  said  18th  day  of 
AprQ,  1919,  this  defendant  notified  tbe  said 
Western  live  Stock  Gommissien  Company  of 
the  nonpayment  of  this  said  dieck  given  to  tiiis 
defendant,  and  that  this  defendant  had  stopped 
payment  upon  his  said  check  and  requested  the 
said  Western  live  Stock  Commission  Company 
to  retom  this  defendant's  said  check  to  him  im- 
mediately, and  said  Commission  Company  there- 
upon informed  this  defendant  that  Ida  said 
check  was  in  the  plaintiff's  bank,  and  that  they, 
the  said  Western  Live  Stock  Commission  Com- 
pany, would  get  the  said  check  and  deliver  it 
to  this  defendant  immediately,  and  before  the 
day  ot  payment  of  his  said  dieek,  to  wit,  the 
20th  day  of  April,  1919;  that  said  Western  Liva 
Stock  Commission  Company,  in  violation  of  its 
said  promise,  failed  and  neglected,  and  ever 
since  has  failed  and  neglected,  to  return  or 
deliver  to  this  defendant  bis  said  check." 

Tbe  point  is  made  by  respondoit  tbat  it 
appears  from  tbe  language  above  quoted 
that  on  the  18th  day  of  April.  1919,  appel- 
lant was  Informed  by  the  company  that  the 
check  was  in  plaintiff's  bank;  that  such 
statement  Implies  that  the  company  had  left 
it  there,  and  tended  to  prove  that  It  must 
have  been  Indorsed  and  delivered  by  the 
company.  This  is  the  effect  of  respondent's 
contention. 

[2]  It  would  be  going  further  than  this 
court  feels  authorized  to  go  to  hold  that  such 
evidence,  in  view  of  the  pleadings,  is  sulfl- 
dent  to  establish  an  Indorsement  and  deliv- 
ery of  the  check.  While  it  tends  to  prove 
that  tbe  company  knew  tbe  check  was  In  the 
bank,  It  also  tends  to  prove  that  the  company 
still  bad  control  of  the  check,  could  demand 
its  return,  aad  that  it  had  not  bem  n^o- 
tlated  in  due  course.  The  excerpt  quoted 
from  the  answer  Is  far  from  establishing 
plaintiff's  contention.  It  thus  appears  that 
the  excerpt  quoted  from  the  answer— a  por- 
tion of  which  Is  relied  on  by  respondent — 
is  nullified.  In  effect,  by  another  portion  fa- 
Tdrable  to  appellant's  contoition.  It  must 
be  conceded  that,  If  the  check,  notwithstand- 
ing it  was  in  the  bank,  was  under  the  control 
of  the  company  and  subject  to  its  demand,  as 
im^ied  in  the  statement  quoted,  tben  it  had 
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not  be«n  negotiated  In  due  course,  and  the 
bank  was  not  a  bona  fide  holder. 

Mr.  Lee,  one  of  tbe  defendants  and  a  mem- 
ber of  the  company,  was  a  witness  for  appel- 
lant as  to  prior  transactions  between  appel- 
lant and  the  company.  He  was  not  examined 
concerning  the  Indorsement  and  delivery  of 
the  check  to  ^alntlff.  Counsel  for  respond- 
ent considers  It  a  significant  fact  that  he  did 
not  repudiate  the  transaction  as  to  the  ne- 
gotiation ot  the  check  to  plalntiCf  and  vas 
not  asked  ooncernlng.  it  1^  appellant s  conn- 
Bel. 

As  before  stated,  the  burden  was  upon 
plaintiff  to  establish  the  Indorsanent  and  de- 
livery of  the  check,  and  inasmudi  as  the ; 
plaltttUt  had  rested  without  proving  it,  It 
was  hardly  to 'be  e^>ected  that  aM>el^t 
would  unnecessarily  assume  the  burden. 
Furthermore,  the  witness  Lee  was  a  member 
of  the  company — a  beneficiary  of  the  che<A  In 
question.  Bis  company  had  recdved  credit 
therefor  at  plaintiff's  bank  at  a  time  when 
appellant  was  not  In  any  manner  indebted 
to  the  company.  Under  these  drcamstances, 
notwithstanding  appellant  called  him  as  a 
iritness  as  to  other  tranaactiona,  he  had  a 
right  to  c<Hi8ider  the  witness  as  standing  In  a 
relation  somewhat  adverse  to  blm  as  far  aa 
the  <^eck  in  salt  was  concerned.  Besides 
this,  the  burden  btSng  upon  plaintiff  to  prove 
the  Indorsement  and  delivery,  we  know  of  no 
reason  why  he  was  not  just  as  available  to 
the  respondent  as  a  witness  as  be  was  to  ap-. 
pellant  There  Is  nothing  In  the  case  to  In- 
dicate that  he  was  not  at  least  as  frlmdly 
to  the  respondent  as  he  was  to  appellant 
Everything  ctmsidered,  we  are  not  oinivinced 
that  th«re  Is  any  aignlflcance  in  the  point  at 
tempted  to  be  made  by  respondent  ooncoulng 
the  witness  Lee. 

In  our  (^nlbn,  the  fact  that  respondent 
did  not  call  Mr.  Pingree,  the  present  of  the 
bank,  as  a  wltiuss,  or  account  for  bis  ab- 
sence, If  be  was  absent,  is  far  more  signifi- 
cant as  a  circumstance  against  the  respond- 
ent. Mr.  Plngree,  according  to  the  testimony 
of  the  cashlw,  was  the  bank  official  who  re* 
ceived  the  check.  He  knew  from  whom  he 
received  it,  whether  or  not  It  was  Indorsed, 
and  on  what  account  and  for  what  putpoob 
it  was  received.  Why  was  hs  not  calledl 
We  have  a  right  to  presume  from  all  we 
know  of  tbe  case,  his  relation  to  the  bank 
and  probable  financial  interest  th»«ln,  that 
he  at  least  would  not  have  beat  an  unfriend- 
ly witnesa.  Admitting  that  ttte  some  reason 
be  may  not  have  been  ftlendlyi  stiU  tbe  dr^ 
cnmstances  surrounding  the  case  are  such 
that  be  could  hardly  have  avoided  telling 
just  what  occurred  when  tbe  check  was  re- 
odved  by  him,  from  whom  it  was  received, 
and  whether  it  was  indorsed  tm  value,  or 
Indorsed  at  all. 

The  record  shows  that  the  purported  In- 
dorsement was  by  ^pewrlting  from  begin- 
ning to  end,  including  tbe  name  of  tbe  indora- 


er.  The  Indorsenunt.  reads:  ^Western  Uve 

Stock  Commission  Cknc^  J.  A.  Lea,  Ifon- 
ager,  Ogden." 

[3]  Concerning  tbe  character  of  the  pur- 
ported indorsement  we  are  not  disposed  to 
adopt  the  hypercritical  view  of  appellant's 
counsel  that  the  signature  of  the  Indorser 
should  be  In  writing.  "The  word  Vrltlng* 
includes  printing,  writing,  and  typewriting." 
Comp.  Laws,  Utah,  1817,  S  SS48,  subd.  4. 

We  have  no  doubt  as  to  the  validity  of  a 
^pewritten  signature  to  an  Indorsement  if 
the  Indorsement  or  delivery  is  made  by  tbe 
payee,  or  one  having  authority. 

In  Brady,  Law  of  Bank  Cbeeks,  i  88,  at 
page  54,  It  is  said: 

''While  a  rubber  stamp  IndorBeiDent  Is  valid 
and  Buffident  to  transfer  title  to  the  instm- 
ment  Indorsed,  when  made  by  one  having  an- 
tbority,  such  an  Indonement,  Hke  every  in- 
dorsement, does  not  prove  itself,  and  one  bring- 
ing an  action  on  an  instrument  bo  indorsed  must 
prove  that  it  was  so  indorsed  to  him  for  value 
before  maturity  and  without  notice,  wbere  the 
indorsement  is  denied." 

In  1  Daniels,  Neg.  Inst  (6tb  Bd.)  |  688a, 
the  doctrine  la  stated  as  follows: 

"Writing  and  slgnatore  are  neeesnry  to  the 
formal  indorsement  of  a  negotiable  Inatrnment; 
bnt  no  particular  form  of  signatare  Is  neces- 
sary, any  form  adopted  as  sack  being  snffi- 

dent." 

We  are  of  tbe  <Q>lnion  that  tbe  typewrlttoi 
indorsement  was  a  snffldent  compliance  with 
tbe  provisions  of  Comp.  Laws  Utah  1817,  1 
4060,  which  provides  that  "the  Indoraun^t 
must  be  writtm  on  the  Instrument**  Such 
an  Indorsemait  Is  probably  more  snscq^tihle 
of  forgery  than  an  indorsement  written  with 
a  pen  or  pencil,  but  that  question  la  not  In- 
volved in  tbe  Instant  case.  It  has  been  held, 
however,  that  the  use  of  a  stamp  to  indorse  a 
check  is  sufficient  to  put  the  plaintiff  on 
Inquiry  as  to  tbe  actual  authority  of  the 
agent.  Brannan,  Neg.  Inst  Law  CSd  OdO  P< 
82. 

[4]  Tbe  infirmity  of  tbe  purported  indcwse- 
ment  In  this  case  Is  that  It  does  not  appear 
that  the  Indorsement  was  made  or  the  cheek. 
delivered  by  the  payee,  or  any  one  having  au- 
thority. For  that  reason  it  was  no  indorse- 
ment at  all  and  rwders  the  dieck  subject  to 
any  defense  appellant  might  have  against  It 
If  this  were  a  suit  by  the  company  against 
appellant  to  recover  the  amount  of  the  dieck, 
the  company  would  have  no  atandiiw  what- 
ever if  app^ant  pleaded  a  ftUnre  of  con- 
sideration, as  he  has  done  in  tbe  case  at 
bar.  Without  an  lndors«nent  and  delivery 
for  value  in  the  present  case  the  plaintiff 
stands  in  no  better  position.  Bvery  defoiae 
available  against  tbe  company  Itself,  uudte 
the  facts  disclosed  by  the  record,  is  available 
against  the  plaintiff.  This  proposition  In  the 
law  of  negotiable  Instnunents  la  elemraitarT. 
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Comp.  lAws  Utah  1917,  |  4078;  Brady  Law 
of  Bank  Ohe^a,  pp.  71,  7S;  Brannaiit  Law 
of  N^.  luBt  (8d  Ed.)  I  4B,  and  cases  dted ; 
Narton,  BtUa  and  Notes  (3d  Bd.)  p.  203. 

It  Is  cfmtended  by  appellant  tbat  be  was 
prevented  from  proving  tbe  imdentandlng  be 
had  witb  tbe  company  to  tbe  effect  tbat  bis 
idKck  was  not  to  be  presented  for  payment 
imtU  the  chec^be  bad  recrived  from  tbe 
company  was  ^id.  In  fills  cmuiection  tbe 
point  Is  made  by  appellant  that,  notwttb- 
standlng  hia  evidence  relattng  to  fliat  defense 
was  rejected,  llie  court,  nererthdes^  as- 
snmed  to  find  ttiet  no  sach  tindenrtandlng 
was  bad.  The  record  npon  tbia  point  la  con- 
fnsbig.  It  dunra  that  appellanfa  oonnael 
asked  appellant^  when  examined  as  a  wt^ 
ness.  what  conversation  he  had  witti  Mr. 
Gain  respecting  the  che<^  Objection  was 
made  by  respondent  and  sustained  by  the 
court.  What  appellant  expected  to  prove  Is 
not  clearly  shown,  Init,  to  say  the  least,  It 
was  material  to  one  of  the  defenses  rdled  on 
by  appellant. 

In  view  of  tbe  unsatisfactory  condition  of 
the  record,  tbis  opinion  should  not  be  con- 
strued as  deciding  tbe  question  whether  or 
not  certain  defuses  may  not  be  Interposed 
against  a  pwtdated  check  which  are  not 
available  against  a  check  payable  at  the 
date  of  Issue.  We  purposely  leave  that 
question  undecided  In  the  presoit  case. 

The  Judgm«it  of  the  trial  court  Is  reversed, 
and  the  case  reniauded  tor  a  new  trial,  at 
respondent*!  costs. 
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COBFMAN,  C. 
FBICK,  33^  concur. 


and   WSBER  and 


GIDEON,  J.  I  concur  In  the  order  re- 
versing the  judgment  and  remanding  the 
cause  for  a  new  trial.  I  do  so,  however,  not 
so  much  by  reason  of  any  defect  In  the  in- 
dorsement or  the  absence  of  proof  tbat  the 
Indorsement  was  made  by  some  one  author- 
ized to  make  the  same,  but  for  the  reason 
that  tbe  answer  alleges  and  tbe  proof  shows 
facts  that  establish  beyond  controversy  tbat 
tbe  check  was  not  enforceable  In  tbe  hands 
of  tbe  original  payee,  and  that  It  was  ob- 
tained by  r^resentatiouB  that  were  not  true. 
Tbe  check,  to  say  tbe  least,  was  Illegally  in 
the  hands  of  the  payee  for  the  purpose  of  In- 
dorsement or  transfer.  The  better  rule 
seems  to  be  that  when  snch  a  state  of  facts 
appears  It  la  not  only  Incumbent  upon  tbe 
holder  of  the  negotiable  paper  to  show  tbat 
be  paid  value  for  It  before  maturity,  but  he 
must  go  further  and  show  tbat  be  bad  no 
knowledge  or  notice  of  the  lUegallty  or  fraud. 
Th^t  the  plaintiff  did  not  do  in  this  case. 
Pierson  v.  Huntington,  82  Vt.  482,  74  Atl.  88, 
29  L.  B.  A.  (N.  S.)  096.  187  Am.  SL  Bep. 
1029.  See  note  125  Ani.  St.  Bep.  812. 


Is  re  neiSEirs  ESTATE.  (No.  ft547.) 
(Sspieme  Court  of  Utah.  Jan.  14,  1921.) 

1.  Exaoators  and  admlslstraters  «S3294— Is- 
dabtsdness  ef  distrtkatee  sinst  Is  adisltted  ar 
Judicially  datarmfBed. 

Before  tiie  distributive  share  of  an  heir  In 
a  decedent's  estate  can  be  withheld  on  account 
of  what  he  himself  owes  the  estate,  the  alleged 
tndebtednesB  of  the  heir  to  A«  estate  nrast  ei- 
ther be  admitted  or  judtdally  determined. 

2.  Exaoutort  and  admlslstraton  ^»jII4— Roi- 
tiae  ssttlemeats  do  not  adjndloate  qaostlos  of 
halr^  dsM  te  estate. 

The  ordinary  roatina  settlements  of  the  ae- 

eounts  of  an  executw  or  admhdstrator  from 
time  to  time,  as  required  by  the  code  of  probate 

procedure,  do  not  adjudicate  controverted  ques- 
tions between  an  heir  of  the  estate  and  itself, 
as  an  indebtedness  of  the  heir  to  the  estate,  to 
entitle  the  representative  to  retain  the  dis- 
tributive shore  of  the  heir  until  he  pays  the 
debti 

3.  Exeontora  and  adnlslatraton  ^294— Peti- 
tion held  to  Invoke  JoriidMlon  to  ad]ndlaato 
claim  against  heir. 

Petitions  of  heirs  and  derlsees  of  decedent 
and  of  his  administrator  Aeltf  sufficient  to  In- 
voke the  power  of  the  court  to  adjudicate  and 
determine  the  validltr  of  tbe  claim  made  against 
the  estate  of  a  deceased  heir,  alleged  to  have 
been  short  in  Mb  accounts  as  decedent's  execu- 
tor, etc. 

4.  Desoent  and  distribution  «=b80  —  Limitation 
of  actions  1 6S— Statutes  do  not  prevent 
retainer  as  against  hUr  Indebted  to  estate; 
limitations  bar  aotlon,  not  debt. 

Tbe  statutes  of  limitation  should  not  be 
applied  to  extinguish  the  debt  of  an  heir  to 
decedent's  estate  to  prevent  application  of  the 
doctrine  of  retainer,  enabling  decedent's  r^- 
resentative  to  withhold  the  distribntive  share 
of  such  heir  until  the  debt  In  paid;  audi  stat- 
utes barring  only  the  Eight  of  action,  and  not 
the  debt  Itself. 

5.  Exsostors  and  admlslstrattrs  •»294— Ad- 
nlslntratrix  of  holr  oMset  olalm  laobos  to 
prevent  retainer. 

Administratrix  of  estate  of  deceased  son 
"held  not  in  a  iMsition  to  diarge  laches  against 
the  estate  of  the  deceased  father  or  the  other 
heirs  and  devisees  of  the  father  to  prevent  the 
representative  of  the  father's  estate  from  in* 
voking  the  doctrine  of  retainer  as  justification 
for  withholQiog  from  the  estate  of  the  de- 
ceased son  his  distribntive  share  in  his  father's 
estate  on  account  of  bis  indebtedness  to  the 
estate. 

6.  Exeoators  and  administrators  «3»3I4(8)— 
Evidence  held  to  show  .Indsbtodnots  Justify- 

Ing  retainer. 

Evidence  held  to  show  that  a  deceased  son, 
formerly  executor  of  his  deceased  father's  will, 
was  indebted  to  the  father's  estate  on  account 


lOttlns  In  re  Tripp's  Batate,  n  Utah.  869,  I8X 
170  Pac  976.  97V. 
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of  soini  received  hy  him  to  JoatUr  tbe  Admin- 
istrator of  the  father's  estate  in  retaining  from 
the  estate  of  such  deceased  son  hfs  distrtbntiTe 
■hare  to  the  amount  of  his  debt. 

Appefil  from  District  Court,  Salt  Lake 
County ;  John  F.  Tobln,  Judge. 

In  tbe  matter  of  tbe  estate  of  Henry  Rdser, 
deceased,  wherein  the  estate  seeks  to  with- 
hold from  the  estate  of  Albert  S.  Helser,  de- 
ceased, a  distributive  share.  From  Jadgment 
adverse  to  the  claimant  estate,  It  appeals. 
Affirmed. 

.  L.  L.  Bagl^  and  D.  H.  Tbomaa,  both  of 
Salt  Lake  dty*  for  aroellant 

Booth.  Lee,  Badger  ft  Blch.  of  Salt  lAke 
Olty,  for  respondCTt 

THURBIAN,  J.  ^nils  proceeding  involves  a 
controrerBy  between  the  estate  of  Henry 
Bdser,  deceased  (hereinafter  called  respond- 
ent or  respondent  estate),  and  the  estate  of 
Albert  S.  Reiser,  deceased  (hereinafter  called 
aK>eIlant  or  appellant  estate). 

Reeqiiondent  seeks  to  withhold  from  appel- 
lant a  dlstrlbutlTe  share  of  respondent  estate 
on  the  allied  ground  that  appellant  Is  in- 
debted to  It  for  mon^  wnmgfully  converted. 

A  brief  dironologl(»l  statement  of  the 
facta  at  this  point  will  assist  the  reador  in 
understanding  tbe  questions  Involved.  Henry 
Reiser  died  In  July,  1A04.  He  left  a  will, 
two  widows,  and  numerous  diUdren.  His 
wife.  Mai^^tta.  his  son  Albert  S.,  and  Ar- 
nold O.  Olanque  were  named  In  the  will  as 
executors.  He  left  considerable  property, 
both  real  and  personaL  His  son  Albert  S. 
transacted  pnu^lcally  all  of  the  bosinesa  of 
the  estate.  Tbe  other  execaton  gave  It  little 
or  no  attention^  In  July,  IMl,  Albert  died. 
No  accoiinting  of  tbe  business  of  the  estate 
bad  ever  been  rendered.  Upon  petition  of  tbe 
surviving  executors  In  August,  1911,  <me  Or- 
son Rumel  was  appointed  as  a  competmt  ac- 
countant to  audit  the  books  and  acctrants  at 
the  estate.  Tbe  auditor  made  bis  re^iwrt. 
which  showed  a  deficit  of  919,18a50  in  tbe 
account  of  Albert,  as  ^ucator,  in  his  dealings 
with  the  estate.  ^Hiis  amount  is  (dtarged  in 
the  auditor's  report  as  a  claim  against  ap- 
pellant In  tbe  nwantime  Nellie  H.  Reiser, 
widow  of  Albert,  was  appointed  as  adminis- 
tratrix of  appellant  estatew  Shortiiy  after  the 
coming  in  ot  the  report  ot  the  auditor  and 
BurviTlng  executors  «f  respcmdent  estate, 
some  of  the  parties  Interested  In  that  estate 
petitioned  the  court  to  remove  the  surviving 
executors  on  account  of  their  negligence  and 
inattentioii  to  the  business  ot  tbe  estat&  A 
hearing  was  had  upon  tbe  petitlcm  and  the 
executors  were  removed.  Tbe  repeat  of  the 
auditor  and  the  sorvlTing  executors  showing 
tbe  alleged  deficit  was  filed  in- January,  1911, 
and  was  tbe  first  accounting  ever  rendered  by 
any  of  the  executors.  A  second  account 
was  filed  In  St^mber  of  tbe  same  year  tn  | 


which  tbe  alleged  defldt  again  appeared.  In 
each  case  it  appeared  as  a  charge  against 
appellant,  and  the  account  after  a  hearing 
thereof  was  allowed.  The  aiq^arent  shortage 
In  the  account  of  Albert,  as  execute,  fibred 
prominently  In  the  proceeding  for  the  re- 
moval of  tbe  surviving  executors.  In  fact,  it 
undoubtedly  was  the  moving  cause  for  the 
proceeding  which  resulted  ft  their  removal. 
Aboat  this  time  a  claim  was  formally  pre- 
sented by  respondent  against  appellant  for  the 
amount  above  named.  The  daim  was  not  al- 
lowed, but  the  record  does  not  show  that  it 
was  affirmatively  disallowed.  The  final  ac- 
count of  the  surrivlng  executors  before  turn- 
ing over  the  business  to  tbelr  successors  was 
filed  in  January,  1913,  in  which  the  deficit 
again  appeared  as  a  dalm  against  axqpd.- 
lant.  The  account  was  allowed,  settled,  and 
approved.  Tbe  surviving  executors  were  suc- 
ceeded by  one  Harry  Hayues,  as  administra- 
tor with  the  will  annexed.  Haynes,  in  April, 
1914,  by  petition  to  the  court  represented 
that  he  had  been  advised  by  bis  attorney  that 
the  claim  against  appellant  couid  not  be  col- 
lected as  the  statute  of  limitations  bad  run 
against  It.  He  also  represented  that  he  bad 
been  informed  that  the  property  of  appellant 
was  insufficient  to  pay  said  claim,  and  it  was 
not  worth  while  to  Incur  the  expense  of  try- 
ing to  collect  it,  and  he  requested  the  court 
for  Instruction  what  to  do.  No  instructions 
were  glv&x.  About  this  time  there  appears 
to  have  been  a  petition  for  a  partial  distri- 
bution of  reqtondent  estate,  and  objections 
were  filed  by  some  of  the  parties  li^nested 
to  £he  aK>eUant  partldpating  In  the  distribu- 
tion. Nellie  H.  Reisw,  administratrix  of  iw 
pellant,  filed  answw'  to  tbese  objections 
Bfarch  SO,  1916,  In  which  she  denied  that  Al- 
bert S.  Reiser  prior  toJila  death  became  in- 
debted to  the  respondent  in  the  stun  Glalmed, 
or  in  any  sum  exceeding  flOO  an  a  certain 
promissory  note  to  Henry  Reiser  dated  in 
1901.  She  therefore  prayed  that  tbe  sbare  of 
the  respondent  estate  to  which  Albert  Reis- 
er would  have  been  entltled.be  distributed 
to  bis  estate.  Nothing  taxfber  appears  of 
record  relating  to  this  proceeding.  Tbe  an- 
swer ot  Nellie  H.  Reiser,  above  reHerred  to, 
is  the  first  affirmative  rqradlatlon  of  tbe 
claim  against  the  ai^ellant  which  we  have 
been  able  to  tnA  in  tbe  record.  Nor  have 
we  been  able  to  find  that  tbe  claim  was  ever 
admitted  by  her  in  any  manner  or  form,  un- 
less her  failure  to  file  formal  objections  In 
previous  iwoceedings  may  be  deemed  an  ad- 
mission. 

Before  concluding  this  statanent  It  may 
be  said,  once  for  all,  that  in  aU  of  the  pro> 
ceedings  referred  to  where  thne  was  a  hear- 
ing in  court  sudi  notice  as  is  ordinarily 
given  in  a  probate  proceeding  was  given  to 
all  tbe  parties  Interested  in  responduit  es- 
tate. Including  NelUe  H.  Reiser,  administra- 
trix of  ivpellant. 
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Thlfl  brings  IB  to  tbe  proceedii^  now  under ;  adjudicated.' 
rerlew.  Harry  Haynes,  edmbdstrator  of 
resiponden^  baidng  died,  was  nicceeded  by 
Jobn  Tetterll,  who  1>  now  acting  aa  admlnls* 
tntor  of  reapmdent  estate.  Yetterli,  as  ad- 
ministrator, and  tbe  devisees  and  legatees  of 
tlie  estate,  filed  separate  petltkms  tax  par- 
tial distribution  of  respondent  estate  and 
prayed  that  ttie  administrator  of  appelant  be 
required  to  account  Cor  me  things  done  by 
Albert  S.  Reiser,  as  execotor  of  respondent 
and  tbat  tba  admlnlstratos^tf  respondoit  be 
directed  to  retain  the  interest  of  ax^iellant 
and  amtly  the  same  im  the  amount  owing  by 
appellant  to  reqxHident  The  petition  of  the 
legatees  under  the  will  Is  full  and  compre- 
henalTe.  It  recites  practically  all  the  mat- 
ters refwred  to  In  the  foregoing  statement 
of  &ct8  and  makes  Ow  ehiim  against  appel- 
lant the  basis  for  an  accounting  and  also 
for  the  *'rl|fht  of  retainer"  prayed  for  In  tbe 
petition.  NdUe  H.  Reiser,  as  administratrix 
of  appelant,  demurred  to  the  petition  on  the 
ground  tbat  tbe  court  was  without  Jurlsdlc- 
tlon.  uid  also  that  the  ftete  steted  were  In- 
sufficient  to  entitle  petitioners  to  rdlef.  TbB 
demurrer  was  orerruled.  She  then  filed  an 
answer  in  whldi  she  denied  that  a[V«llant  Is 
Indebted  te  respondent  admitted  Qiat  no  ae- 
counting  had  been  bad,  and  alleged  that  none 
bad  ever  been  requested.  Tba  answer  farth- 
er allq;ed  that  she  bas  at  an  Umes  beoi  de- 
prived of  the  custody,  control,  and  care  of 
Oic  papers,  vouchers,  proper^,  and  assets 
of  the  estete^  and  that  she  bas  neva  been 
given  the  opportunity  of  making  an  examina- 
tion of  the  papas  and  docnmoite  which  were 
tn  tbe  bands  of  Albert  at  the  time  of  bis 
death;  that  more  than  eight  years  have 
elapeed  staice  Albert's  death,  during  all  Cft 
which  time  tbe  papas  and  documenta  have 
been  under  tbe  control  of  other  persons.  She 
pleads  laches  on  die  part  of  respondent  and 
parties  Interested  and  also  the  stetnte  of 
limltetlons  In  bar,  referring  especially  to 
Comp.  Laws  Utah  191T,  »  64e7,  6468, 6474  and 
7048.  She  prays  that  the  estate  she  represente 
be  allowed  Its  distributive  share  of  the  Henry 
Reiser  estate. 

The  court,  to  whom  the  case  was  tried 
without  a  Jury,  found  the  issues  In  favor  of 
tbe  petitioners  and  directed  the  administra- 
tor to  apply  the  distributive  share  of  appel- 
lant to  the  payment  of  the  Indebtedness  due 
respondent.  Judgment  .was  accordliigly  en- 
tered. The  administratrix  of  appellant  es- 
tate appeals  from  the  Judgment  and  for  a  re- 
versal thereof  relies  upon  several  assign- 
ments of  error  which  will  now  be  considered. 

Appellant  contends  that  the  Judgment  Is 
erroneous  because:  (1)  The  claim  was  never 
admitted  or  adjudicated;  (2)  It  was  barred 
by  the  statute  of  limitations;  (3)  it  was  bar- 
red by  laches;  (4)  It  was  not  established  by 
the  evidence. 

[1, 2]  1.  'The  claim  was  never  admitted  (nr 
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Under  tbia  bead  tbe  appellant 
discusses  the  doctrine  of  "retainer"  as  the 
same  is  understood  in  the  administration  ot 
the  estates  of  decedents,  and  famishes  us 
with  the  following  terse  definition  of  the 
term:' 

"Where  an  heir  owes  the  estate  a'snm  of 
moatj,  he  should  not  partidpate  in  the  dia- 
tribution  <a  the  asaeta  of  the  estate  until  he 
has  paid  what  he  owes." 

Ai^tellant  accepta  this  as  a  whcdesome  doc- 
trine, but  instate  that  In  the  Instant  case  the 
question  ta :  Does  Albert  S.  Reiser,  or  his  &h 
tate,  owe  respcmdent  tbe  amount  claimed,  os 
any  amount?  It  la  contended  by  appellant 
that  the  alleged  Indebtedness  must  either  be 
admitted  or  Judicially  determined  before  tbe 
interest  of  the  heir  can  be  retained  and  ap- 
plied In  payment  of  tbe  debt  We  are  inclined 
to  the  view  that  appelant  ta  right  In  this  con- 
tHitlon.  It  must  be  true  under  our  system 
of  Jurisprudence  that  before  any  person  can 
be  deprived  of  his  right  to  prc^rty  there 
must  either  be  an  admlsEdon  on  his  part  that 
for  some  reason  he  ta  not  entitled  to  insist  up- 
on his  right  or  there  must  be  a  Judlctal  deta^ 
minatl(m.  Respondent  contends,  however, 
that  there  has  been  an  adjudication  of  the 
question  by  tbe  various  proceedings  had  In 
pr<Aatlng  the  estate,  which  we  have  hereto- 
fore enumerated,  and  also  by  the  judgmoit  in 
the  present  case.  We  are  therefore  ccmfrwit- 
ed  in  the  beginning  with  the  question  whether 
or  not  the  allowance,  settlement  and  approv- 
al of  an  executor's  accounta,  aa  the  same  or- 
dinarily occur  from  time  to  time  during  the 
probate  of  an  estate,  can  be  conddered  as  an 
adjudication  of  the  claim  against  an  heir  so 
as  to  permit  tbe  "right  of  retainer"  to  be  ap- 
plied in  liquidation  of  the  claim.  It  Is  quite 
true  that  the  appellant  estate  during  all  of 
the  proceedings  referred  to  was  an  'inter- 
ested partjr"  and  as  such  had  notice  and  was 
bound  to  a  certain  extent  by  the  orders  made 
and  Judgmente  rendered.  These  proceedings 
were  had  to  determine  the  financial  condltlcm 
of  the  estate,  as  between  the  executors  and 
tbe  estate  as  a  whole.  That  much  is  clear. 
When  the  account  after  due  notice  of  tbe 
hearing  was  settled,  approved,  and  allowed 
by  the  court  the  executors  were  entitled  to 
whatever  credits  were  allowed,  and  It  did  not 
lie  in  the  mouth  of  an  Interested  party  to  say 
that  such  matter  had  not  been  Judicially  de- 
termtaed.  If  the  settlement  and  allowance 
of  an  executor's  account,  under  such  circum- 
stances, Is  not  a  Judicial  determination,  then 
there  Is  no  such  thing  as  a  Judicial  determi- 
nation in  probate  proceedings.  But  this  does 
not  answer  the  question  presented  here.  The 
question  Is:  Does  the  ordtaary  routine  set- 
ttementa  of  tbe  accoimta  of  an  executor  or 
administrator,  from  time  to  time,  as  requir- 
ed by  the  code  of  probate  procedure,  adjudi- 
cate and  determine  controverted  questions  he- 
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tween  one  of  the  heirs  and  tbe  estate  itself? 
In  other  words,  where  It  is  claimed  by  the 
executors  that  ah  heir  Is  Indebted  to  the  es- 
tate, and  the  claim  is  controverted  by  the 
heir,  can  It  be  said  thai  the'helr  has  h^d  his 
day  tn  court  exc^t  in  a  proceeding  wherein 
he  Is  directly  charged  and  in  some  manner 
called  upon  to  account?  Is  the  ordinary  fil- 
ing of  accounts  by  executors  and  adminis- 
trators, as  required  by  law,  and  the  settle- 
ment  and  allQwance  thereof  upon  dne  notice 
and  bearing,  such  a  proceeding  as  will 
amount  to  a  judicial  determination  of  the 
claim?  Without  denying  the  power  of  the 
district  court  to  hear  and  determine  a  ques- 
tion of  this  kind,  eren  when  ezerdslng  the 
powers  of  a  probate  court,  we  feel  compel- 
led to  hold  that  there  should  he  some  appro- 
priate pleading  to  Invt^e  the  Jurisdiction  and 
power  of  the  court. 

In  a  very  recent  case  decided  by  this  court. 
In  re  Tripp's  Estate,  51  Utah,  359,  302,  170 
Pac.  9T5,  at  page  976,  the  court  after  quoting 
Comp.  Laws  Utah  1917,  |  8918.  said: 

"We  are  not  prepared  to  say,  and  do  not 

decide  that  under  our  state  Constitution  and 
statutes,  the  district  court,  sitting  as  a  court 
of  probate,  has  not  the  power  and  Jarisdiction 
to  hear  and  determine  all  matters  involving 
partnership  relationfl  between  the  sorrlvlng  and 
deceased  partner.  However,  we  are  convinced 
beyond  any  doubt  that  in  the  matter  at  bar  the 
court  had  no  jurisdiction,  In  view  of.  the  fore- 
going statute,  to  ordor  or  decree  a  final  settle- 
ment of  the  partnership  affairs  as  between  the 
snrrivlng  partner  and  the  deceased  partner's 
estate  without  any  accoonting  with  the  admin- 
istrators and  without  the  necessary  facts  being 
presented  to  the  conrt  In  a  proper  manner.  As 
pointed  out,  no  accounting  or  settlement  of 
partnership  affairs  was  had  by  the  survrving 
partner  with  the  administrators  in  compliance 
with  the  foregoii^  statute,  nor  were  there  any 
proper  pleadings  before  the  court  whereby  the 
equity  powers  of  the  district  court,  sitting  as 
a  court  of  probate,  or  otherwise,  might  be  le- 
gally invoked,  and  proper  findings  on  which 
any  valid  decree  of  a  final  settlement  of  pairt- 
nership  affairs  could  be  predicated." 

There  seems  to  be  no  reason,  under  our 
Otmstitntion  and  laws,  why  a  district  coort 
In  a  probate  proceeding  may  not  when  nee* 
cBsary  to  a  due  administratloii  of  an  estate 
exercise  powers  .which  ordlnaiilr  pertain  to 
equity  jurlsdlctlm  so  that  the  business  may 
proceed  without  Interruptlim  or  unneceasaiT 
delay.  But,  as  suggested  in  the  excerpt  quot- 
ed from  the  case  referred  to,  in  such  case 
the  pleadings  should  be  snch  as  to  warrant 
the  exercise  of  the  power.  In  this  case^  as 
we  understand  Oie  record,  as  far  as  the  pro- 
ceedings in  the  settlemat  of  accounts  were 
omcemed,  th^  vrete  Insufficient  to  confer 
jurladlctlcm  upon  the  court  to  adjudicate  the 
claim  in  question  as  between  the  two  estates.  > 

However,  It  Is  contended  by  ret^ndent  | 
thnt  In  any  event  the  claim  In  question  was  | 


adjudicated  In  the  case  at  bar  and  judgment 

rendered  In  favor  of  respondent. 

Assuming  for  the  present  that  the  pleas 
of  laches  and  the  statute  of  limitations  which 
is  yet  to  be  considered  should  not  prevail,  It 
becomes  necessary  to  examine  the  pleadings 
In  the  Instant  case,  and  in  the  light  of  what 
has  already  been  said  determine  whether  or 
not  the  court  had  the  power  to  enter  the 
judgment 

The  petition  of  the  heirs  and  devisees  of 
respondent  estatfe*for  partial  distribution  al- 
leges all  the  facts  heretofore  recited  by  us 
near  the  beginning  of  this  opinion.  It  alli- 
es the  shortage  In  the  account  of  Albert;  that 
he  advanced  to  himself  during  his  lifetime 
the  sum  of  $19,180.58;  that  his  estate  la  in- 
solvent and  that  no  recovery  can  be  had 
against  it  for  said  amount,  or  any  amount, 
and  that  said  amount  la  more  than  twice  as 
much  as  he  would  be  entitled  to  as  a  distrib- 
utee of  the  estate.  The  petitioners  pray, 
among  other  things,  that  the  court  fix  a  time 
for  hearing  the  petition;  that  the  conrt  as- 
certain the  number  of  heirs  Interested  In  the 
estate;  that  it  ascertain  the  amount  Albert 
S.  Belser  advanced  to  iilmself  from  the  as- 
sets of  the  estate  of  Henry  Belser;  that  it 
ascertain  the  sum  or  amount,  if  anything,  now 
due  the  Henry  Belser  estate  from  the  estate 
of  Albert  S.  Belser  and  whether  or  not  his 
estate  Is  entitled  to  a  distributive  share  in 
any  amount  In  the  estate  of  Henry  Belser; 
that  the  administrator  of  the  estate  of  Henry 
Belser  be  ordered  to  retain  and  apply  any 
right,  title,  or  Interest  the  estate  of  Albert 
S.  Belser  may  have  In  the  Henry  Bdser  es- 
tate on  any  indebtedness  owing  by  the  estate 
of  Albert  S.  Belser  to  the  Henry  Relsw  es- 
tate. Petitioners  pray  for  general  relief. 

The  petition  of  the  administrator  John  Vet- 
terll  Is  equally  full  and  comprehensive,  and 
In  addition  prays  specifically  that  the  admin- 
istrator of  the  estate  of  Albert  S.  Belser  be 
ordered  and  required  to  make  an  accounting 
of  the  things  aone  by  Albert  S.  Reiser  as  ex- 
ecutor of  the  estate  of  Henry  Belser  In  the 
matto^  of  his  executUm  of  tbem  as  such,  exec- 
utor. The  petitioner  also  prays  that  the  in- 
terest of  the  Albert  S.  Belser  estate  in  the  es- 
tate (tf  Henry  Belser  be  retained  to  apply  <» 
the  Indebtedness  to  said  last-named  estate. 

To  both  of  these  petitions  NeUie  H;  Belser, 
as  administratrix  of  the  estate  of  Albert  8. 
Belser,  filed  drannrrers  and  afterwards  filed 
answers  In  which  she  denied  the  Indebted- 
ness and  pleaded  laches  and  the  statutes  of 
limitation. 

[3]  There  can  be  no  doubt  whatever  as  to 
the  sufficiency  of  the  pleadings  to  Invoke  tb» 
power  of  the  conrt  to  adjudicate  and  deter- 
mine the  validity  of  the  claim  made  against 
the  estate  of  Albert  S.  Belser. 

2.  VoUawlng  the  order  <a  aivdlant's  iaUit, 
\  we  shall  next  consldw  appellant's  at  the 
I  statutes  of  llmltatUm.   Apiitilant  xtUm  oa 
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crery  statute  possibly  aivUcable  found  In 
either  tt»e  drll  or  probate  code  of  prooedurei 
The  dlscnssloB  may  be  limited  by  concedinjr 
that  the  action  is  barred  tf  there  Is  any  stat- 
ute aivllcable  to  a  case  of  thla'  kind.  Ap- 
pellant concedes  that  statntes  of  limitation 
do  not  apidy  In  favor  of  an  executor  or  ad- 
ministrator as  long  as  he  holds  his  podtim 
as  such.  It  la  contended,  however,  that  this 
role  Is  changed  whenever  sncfa  relatlm  Is  ter- 
minated by  death  or  otherwise.  Applying 
ttila  doctrine  to  tbo  tau^t  case,  it  is  coneed- 
«d  that  tf  Albert  8.  Bdsor,  ezeeutor  of  his 
tether's  estate,  had  Uvod  and  con  tinned  to 
hold  that  position,  the  statutes  of  limitation 
could  not  have  been  invoked.  But  the  record 
dlsdosea  that  Albert  died  In  July,  1911;  that 
his  trust  relatioa  was  ther^y  terminated; 
that  an  administratrix  was  appointed  for  bis 
estate  in  fba  same  year;  that  tbe  statntory 
notice  was  giTen  to  CTedltors.  and  the  appel- 
lant contenda  that  Uie  statutes  ot  limitation 
me  tiisr^  ast  la  motlan  against  the  right 
sought  to  be  eoforced  in  this  case.  In  this 
cmmectlon  appellant  dtea  tbe  f^lnlon  of  the 
court  In  McOrath  v.  QkiroU,  110  OaL  7B,  42 
Pac.  466,  which  hoUs  that  the  period  of  Uml- 
tationa  begins  to  run  upon  the  flrat  puUlea- 
tian  a<  notice  to  creditors.  Amv^ant  also 
quotes  a  lengthy  excerpt  from  18  Gro.  at  page 
1120,  and  from  Salnum  t.  Wytm,  15  A.  ft  H 
Ann.  Oaa.  481.  These  authoritiaa  support  the 
posltkm  that  fbe  atatotea  at  llmttatieu  do 
not  run  In  favor  of  a  personal  representative 
during  the  nlstenee  at  the  tmat  relation, 
but  do  begin  to  run  wboi  the  relation  Is  ter- 
minated. 

Beajpondant  taudsts  that  tbe  atatntes  of 
limitation  have  ao  a]H>Ucatitm  to  the  present 
case;  that  reqpcmdent  la  not  seeking  an  afflr- 
matire  remedy  by  thla  proceedli^c ;  that  it  la 
imly  claiming  the  rlfl^t  to  retain  tbe  abare 
that  appellant  would  be  entitled  to  If  tt  were 
not  indebted  to  re^mdent  estate.  In  otber 
.words,  resitondent  Invokes  ttie  "rii^it  of  re- 
tainer" as  known  and  applied  In  tbe  settla- 
ment  of  estates  of  decedents. 

In  Holmes  v.  McPheeters,  149  Ind.  687.  40 
K.  E.  4tS2,  the  court  speaking  ot  the  rl^t  of 
retainer  said: 

*^l8  right  ia  not  one  of  set-off,  but  Is  found- 
ed on  the  principle  that  the  adminittrator  or 
executor  has  an  equitable  lien  on  the  share  of 
the  fUatribntee  or  legatee,  until  tbe  latter  hae 
discharged  the  obligation  whidi  he  oweA  to  the 
estate.  Tbe  heir  or  legatee,  as  the  autiiorities 
affirm.  Is  not,  In  accordance  with  justice  or  good 
consdence,  entitled  to  be  awarded  and  receive 
his  share  as  long  as  h«  is  a  debtor  to  the  es- 
tate, and  thereby  has  in  his  own  hands  a  part 
of  the  fund  upon  which  the  payment  of  his  own 
■hm  and  the  shares      others  depend." 

See.  also.  New  t.  New,  127  Ind.  576,  27  N. 
Il  154. 

In  1  A.  I*  B.  at  page  1007,  in  tbe  note^  it 
issaia: 
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"nte  cases  are  In  conflict  upon  tbe  qnesti<» 
whether  there  is  a  right  of  retainer  in  respect 
of  debts  which  Iiave  become  barred  by  the 
statute  of  limitations.  The  weight  of  anthori- 
ty,  however,  is  to  the  effect  that  tbe  amount 
of  tbe  statnte-barred  debt  may  be  applied  by 
the  executor,  or  administrator.  In  aatisfaction 
of  tbe  debtor's  legacy,  or  distributive  shara. 
This  is  upon  tbe  theory  that  the  statute  of 
limitations  bars  only  the  right  of  action,  and 
not  tbe  debt  itself,  and  therefore  that,  where 
property  of  the  debtor  comes  into  the  hands 
of  the  creditor,  the  statute  does  not  preclude 
his  appropriating  such  property  to  tiie  pay- 
ment    the  debt." 

The  annotator  cites  cases  from  Alabama* 
Georgia,  nUni^  Iowa,  Kansas,  Missouri, 
New  Tork,  South  Carolina,  Termtut,  and 
England;  ctmtrary,  cases  from  Maine.  Mas- 
sachusetts, Nebraska,  Ohio,  Pomsylvanla, 
and  Tennessee. 

We  also  quote  tbe  following  from  the  same 
note,  at  page  1000: 

"Except  in  Louisiana,  where  tbe  matter  is 
regulated  by  statute  (Flower  v.  Myrick  [1897] 
49  La.  Ann.  821.  21  So.  542),  tbe  right  of  re- 
tainer  is  not  confined  to  debts  owing  to  the 
deeedoBt  in  Us  lifetime;  but,  in  accordance 
with  the  equitable  principle  upon  which  waA 
right  la  based,'  extmds  to  the  case  of  an  li^ 
dabtedness  to  the  estate  isenmd  after  the  de- 
eedenVs  death." 

In  support  of  this  proposition  cases  are  <Ur 
ed  from  13  states  of  the  Union,  and  also  from 
England  and  Canada.  We  are  referred  to  no 
authorities  to  the  contrary. 

[4]  After  a  careful  review  of  many  of  the 
authorities  cited,  we  find  no  difficulty  in  ar- 
riving at  the  conclusion  that  the  statutes  of 
limitation  relied  on  by  appellant  should  not 
be  applied  In  a  case  of  this  kind.  This,  upon 
the  theory  stated  in  the  excerpt  Quoted  from 
page  1007, 1  A.  U  R.,  that— 

"The  statote  of  limitations  bara  only  the 
right  of  action,  and  not  tht  debt  itaelf,  and 
therefore  that,  where  property  of  the  debtor 
comes  Into  the  haads  of  the  creditor,  the  stat- 
ate  does  not  prednde  hie  appropriating  such 
property  to  the  payment  of  tiie  debt" 

Assuming  It  to  be  an  established  fact  that 
Albert  S.  Belser  in  bis  lifetime  became  in- 
debted to  the  estate  of  Henry  Reiser,  and 
that  he  iUed  leaving  the  Ind^tedness  a  sul)- 
stsUng  obllgatlcai.  It  does  seem  inequitable 
and  unjust  from  every  point  of  view  to  hold 
that  bis  estate  should  be  permitted  to  &iJoj 
an  equal  share  in  the  distribution  of  the 
Henry  Belser  estate  whUe  withholding  there- 
from a  portion  of  the  assets  from  which  the 
distribution  should  be  made.  It  ther^ore 
ought  not  to  be  a  matter  of  surprise  to  find 
that  the  overwhelming  weight  of  authori^, 
both  In  this  country  and  In  England,  holds 
that  statutes  of  limitation  may  not  he  in- 
voked In  a  case  where  tbe  right  of  letalner 
la  InTOlved. 
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8.  Bat  appellant  tnslstB  that  tf  Hbe  actton 
vas  not  barred  b;  tbe  statntes  of  llmttatloin, 
in  any  event  It  was  barred  by  laches.  It 
must  be  conceded  that  there  are  many  fea- 
tures of  the  case  which  or(Unarily  would  Jus- 
tify a  court  of  equity  In  applying  this  doc- 
trine. First,  we  have  the  death  of  Albert 
in  1911.  He  alone  transacted  the  business 
of  his  father's  estate  which  at  that  time 
had  covered  a  period  of  seven  years.  He 
alone  kept  the  books  and  accounts  relating  to 
the  business.  It  does  not  appear  that  Ar- 
nold G.  Olauque  or  Margarltta  Reiser,  the 
surviving  executors,  knew  anything  about 
the  business,  except  that  Margarltta  collected 
some  of  the  rents  and  turned  the  money  over 
to  Albert,  taking  his  receipt  Even  If  Ar- 
nold  G.  Giauque  had  known  anything  about 
the  business,  he  was  unavailable  as  a  witness, 
for  he  also  died  before  the  trial  of  the  case. 
Henry  Haynes,  administrator  with  the  will 
annexed,  who  succeeded  Giauque  and  Marga- 
rltta In  administering  the  estate,  also  died 
before  the  trial.  It  does  not  appear  that 
Nellie  H.  Belser,  administratrix  of  appellant, 
knew  anything  concerning  her  husband's  osi- 
duct  while  acting  as  executor  of  respondent 
estate.  Besides  all  this.  It  appears  Uiat  the 
surviving  executors,  Giauque  and  Margarltta, 
together  with  Orson  Rnmel,  the  accountant, 
shortly  after  the  death  of  Albert,  called  upon 
Nellie  H.  Reiser,  the  widow  of  Albert,  and 
procured  from  her  all  the  books  and  papers 
she  could  find  relating  to  the  respondent  es- 
tate. Sbe  teatifled  that  the  books  and  pa- 
pers were  never  returned  to  lier.  There 
is,  however,  testimony  to  the  eCFect  that  a 
large  portion  of  them  were  returned  and 
that  some  that  were  considered  of  no  im- 
portance were  burned.  These  are  the  prin- 
cipal fdatnree  upon  which  appellant  relies 
in  support  of  the  [flea  of  laches.  It  ap- 
pears, however,  from  bsx  own  admission 
while  a  witness  on  the  stand,  that  she  never 
at  any  time  made  any  request  to  examine  the 
books  and  accounts  In  qaestlon.  Motwlth- 
stoDdlng  she  must  have  known  of  the  report 
filed  by  Orson  Bumel  and  the  surviving  ex- 
ecutors Giauque  and  Margarltta,  In  January, 
1912.  showing  a  stuvtage  In  Albert's  acuoouts, 
she  seemed  to  manifest  no  conceni. 
same  condition  was  reported  by  Olauque  and 
Margarltta  in  the  account  filed  In  September, 

1912,  and  also  In  their  final  account  filed  In 

1913.  All  of  these  accountings  were  allowed, 
settled,  and  approved,  and  as  representative 
df  her  husband's  estate,  which  was  a  party 
Interested  In  the  respond^t  estate.  It  must  be 
conclusively  presumed  that  she  knew  and 
understood  the  nature  at  the  accounts  that 
were  filed  and  that  they  charged  her  husband 
with  a  deficit  which  so^mer  or  later  would 
have  to  be  accounted  for  by  her  as  his  rep- 
resentative, especially  If  she  expected  his  es- 
tate to  eventually  become  a  distributee  of 
respondent  estate.  Still  she  made  no  request 


to  examine  the  accounts  or  have  them  ex- 
amined by  some  person  wfa«n  she  might  se- 
lect. Furthermore,  she  knew  as  early  aa 
1911  that  a  formal  claim  had  been  ptesoited 
to  her  against  the  estate  sbe  represented  for 
the  amonnt  of  the  alleged  Indebtedness.  StUl 
she  made  no  protest  nor  filed  any  objection 
until  1916,  when  a  proceedli^  was  Instituted 
for  partial  distribution  of  respondent  estate 
In  which  It  was  sought  to  retain  the  share  of 
appellant  estate  as  a  partial  liquidation  of 
the  Indebtedness  charged  against  It.  She 
then  filed  an  answer  and  for  the  first  time, 
as  far  as  the  record  discloses,  dented  the 
indebtedness.  Even  then  no  request  waa 
made  for  an  examination  of  the  books  and  ac- 
counts. The  report  filed  by  Rumel  showed  on 
its  face  that  her  husband  had  received  mon- 
ey from  the  estate  of  his  father  for  which  tiie 
books  and  accounts  of  her  husband  afforded 
no  explanation.  She  must  have  known  when 
It  was  shown  that  money  belonging  to  bis 
father's  estate  had  come  into  her  husband's 
hands  the  burden  was  upon  the  estate  sbe 
represented  to  account  for  the  proper  ex- 
penditure of  the  money  thus  reerfved. 

[S]  Under  all  the  drcnmstances  of  the  case 
we  are  of  the  opinion  that  the  administratrix 
of  the  appellant  estate  is  not  In  a  position  to 
charge  laches  against  either  respondent  or 
the  other  petitioners.  Besides  this,  it  does 
not  appear  from  the  record  when  Rnmel  and 
the  surviving  executors  entered  upon  their 
investigation  as  to  the  condition  of  respcmdr 
mt  estate  that  they  were  confronted  with 
serious  or  embarrassing  problems.  Hie  e» 
tate  consisted  of  real  estate,  bank  sto<&,  stock 
in  mercantile  and  industrial  institations, 
shares  In  fflon's  Benefit  Building  Society, 
promissory  notes,  t>ook  accounts,  and  stock  in 
the  Jewelry  business  carried  on  by  Henry 
Reiser  at  the  time  of  his  death.  The  whole 
estate  in  the  net  InTentory  amounted  to 
983,733,62,  to  which  a  later  inventory  added 
the  sum  of  ^8,588.01.  These,  together  with 
amounts  received  as  interest,  rent,  OMAeaSa, 
and  sale  of  shares  in  the  building  aodeiy 
prtor  to  Alberts  death,  as  stknm  l»y  the 
report  of  Bumel  and  the  survlTing  execntors, 
nggregate  the  sum  of  $76,016.70.  This  la  tlie 
aggregate  ot  the  Items  with  wtaidi  the  ezeca- 
tors  were  charged.  They  are  credited  with 
$19,214.99  disbursed  as  per  vondierB  attain 
ed  to  the  report  and  by  $37,020.22  rfflldne  of 
the  estate  on  hand,  leaving  a  balance  of 
$19,180.68  unaccounted  for  and  nnexidained. 
This  amonnt  Is  charged  In  the  r^rart  against 
the  estate  of  Albert  for  the  reason  that  it 
appears  that  he  alone  received  money.  ThlB 
is  the  sum  whlcb  Is  now  sought  to  be  retained 
in  the  distribution  ot  respondent  estatft 
Rumel  testified  that  fals  report  waa  based  ai- 
tlrely  upon  documents  and  vouchers  furnish- 
ed him  by  the  surviving  executors,  and  the 
report  Itsdf  Indicates  that  the  vouchers  were 
filed  with  the  report.  The  report  shows  the 
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nmmea  of  the  persons,  flrma,  sad  corporations 
with  whom  the  business  of  the  estate  was 
transacted  and  the  sources  from  which  the 
money  was  received.  Practically  all  of  these 
persons,  flrma,  and  corporations  reside  in 
Salt  Lake  City  and  were  easily  accesalWe  to 
the  administratrix  of  appellant  estate  had  she 
desired  to  check  up  or  verify  Bumel's  report 
This  was  clearly  demonstrated  at  the  trial  of 
the  case.  Several  witnesses,  persons  connect- 
ed with  the  flrms  and  corporations  referred 
to,  were  called  by  respondent  and  were  able- 
to  verify  the  correctness  of  the  auditor's  re- 
port as  to  the  money  received  by  Albert  on 
account  of  his  father's  estate. 

There  is  no  merit  in  the  plea  of  laches. 
'  [I]  4.  Finally,  appellant  cmteuds  that  the 
claim  against  the  appellant  estate  was  not 
established  by  the  evidence.  To  this  conten- 
tion but  little  need  be  added  to  what  has  al- 
ready been  said.  At  the  trial  Orson  Rumel 
was  called  as  a  witness  and  testified  that  he 
had  had  In  his  possession  at  the  time- of  mak- 
ing hla  report  voacbers  for  the  It^ns  upon 
wUdi  the  report  was  based;  that  the  books, 
papflTO.  -and  accounts  were  turned  over  by 
him  to  "Mi.  Haynes'  attorney,  when  Haynes 
was  appt^ted  administrator,  and  witness 
never  saw  them  afterwards.  He  testified  that 
he  had  examined  the  original  documents, 
vouchers,  chedis.  and  receipts  for  dividends 
paid  to  the  estate  by  various  companies  in 
wblch  the  estate  owned  stock.  The  docu- 
ments showed,  in  nearly  every  case,  that  the 
DMuey  was  paid  to  Albert.  Zn  (me  or  two  In- 
stances it  was  paid  to  Giauque,  and  some  of 
fbe  Vents  were  paid  to  Margarltta,  but  In  such 
cases  the  money  or  diecks  were  tamed  over  by 
than  to  Albert  Other  than  these  instances 
there  was  no  evidence  that  Olaiuiae  w  Bfar- 
g&ritta  received  or  paid  out  any  money  of  the 
estate.  Wltnen'  dotermlnation  was  made 
from  the  receipts  and  checks.  The  checks 
were  indorsed.  Thla  seems  to  have  been,  gen- 
ially, the  character  of  evidence  upon  which 
the  court  made  its  findings  as  to  the  mon- 
ey rectived  by  Albert  It  was  conclusively 
estabUshed  by  the  evld^ce  that  the  books 
and  documoits  were  lost  after  Haynes  be- 
came administrator  of  the  estate.  The  tes- 
timony of  Bnmel,  however,  was  corroborated 
by  George  Chambers,  assistant  secretary  of 
the  Consolidated  Wagon  &  Machine  Ccmipany, 
W.  8.  Bomn^^  treasurer  of  ZI<hi'b  Co-opera- 
tive Mercantile  Institution,  W.  W.  Bateman, 
secretary  of  Zion's  Benefit  Building  Society. 
Arthur  J.  Wood,  accountant  of  the  Utah- 
Idaho  Sugar  Company,  and  others.  These 
witnesses  testified  as  to  the  checks  for  div- 
idends drawn  by  their  respective  conqnnles 
In  favor  of  the  respondent  estate.  The  checks 
were  Introduced  in  evidence  showing  Indorse- 
ment by  Albert  S.  Beiser,  whose  signature 
was  identified  and  established.  By  this  means 
and  by  means  of  receipts  given  by  Albert,  it 


was  clearly  shown  that  Qie  money  came  Into 
his  hands.  The  amount  distributed  by  him 
on  account  of  the  estate  was  shown,  leaving 
a  shortage  in  his  account  <^  the  amount  now 
sought  to  be  retained  by  respondent 

We  do  not  see  how  the  trial  court  could 
have  arrived  at  any  other  ccHicluBlon  than 
the  one  reached.  When  It  was  shown  that 
the  money  and  property  were  received  by  Al- 
bert and  no  evidence  introduced  as  to  bow 
or  for  what  purpose  It  was  disbursed,  If  It 
was  disbursed,  the  only  thing  the  court  could 
do  was  to  hold  his  estate  responsible.  This 
the  court  did,  a^d  In  so  doing  It  committed  no 
error. 

The  Judgment  of  the  trial  court  is  affirmed. 

GOBFMAN,  a  J.,  and  WBBBB,  GIDEON, 
and  FRICK,  33^  concur. 


SCHMELZER  v.  OONDIT  at  ftL   (No.  9924.) 

<Saprem«  Court  of  0<dorado.    Dec.  6,  1920. 
Behearing  Denied  Feb.  7,  1921.) 

Evidenoe  «C34S0<S)— CoBtraot  Md  ambiguous 
rendorlsp  oral  ovideace  arimlsilblo  t*  deter- 
mine parties'  Intent 

Id  an  action  to  enjoin  toredonng  of  a  mort- 
gage upon  plaintifiTs  interest  in  mioing  claims, 
an  agreement  purporting  that  plaintiff  mort- 
gagor was  selling  the  same  to  the  defendant 
mortgagee,  held  inconsistent  with  a  commis- 
sion contract  and  a  receipt  of  even  date  de- 
nominating the  agreement  a  bond  and  lease,  bo 
that  oral  testimony  was  admlssiUe  as  to  sur- 
rounding circumstances  for  the  purpose  of  fix- 
taig  the  parties'  hitent 

Error  to  District  Court,  San  Juan  County; 
W.  N.  Searcy,  Judge. 

Suit  by  Agnes  A  Schmeizer  against  B.  0. 
Condit  and  P.  J.  Bawdea,  Public  Trustee. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Supersedeas  denied,  and  judgment 
affirmed. 

Frank  L.  Ross,  of  Denver,  for  plw^ntlff  in 
error. 

Bnssell  ft  Beese,  of  Durango,  tor  defend: 
ants  In  error. 

TELLER,  J.  PlaintUC  In  error  brought 
suit  against  defendants  In  error  to  enjoin 
them  from  foreclosing  a  mortgage  upon  her 
intoest  in  certain  mining  claims. 

On  the  trial  of  the  cause  the  court  found 
for  the  defendants,  and  entered  Judgment 
accordingly.  Plaintiff  In  error  now  asks  that 
the  Judgment  be  superseded,  and  that  a  tem- 
porary injunction  which  was  vacated  by  said 
judgment  be  continued  in  force  pending  the 
determination  of  the  cattse  In  this  court. 


«s>For  otlur  euH  m  ram*  topic  and  KBT-HVUBBa  la  all  S«r-Namtwred  Vlgmta  and  ladexaf 
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The  suit  grew  out  of  a  transaction  between 
jdalntlff  In  error  and  def«adant  In  error 
Condlt.  In  which  she  snbrnltted  to  Ctmdit  the 
following  propofiltlon  under  date  of  August 
30, 1911: 

"Mr.  B.  0.  Condit.  Silverton,  Colo.— Dear  Sir: 
I  am  the  owner  of  an  undivided  one-half  inter- 
est in  the  foUowing  lode  mining  claims,  located 
in  the  Eureka  minhig  district,  San  Juan  ooonty, 
Ckilorado,  to  wit: 

The  Copper  IDng,  Sarrey  No. 

The  Glengarry       Snrvey  No. 

The  Dupont  Survej  No. 

The  Kingston        Survey  No. 

The  Baena  Vista    Survey  No. 

The  Little  Silver  Survey  No. 
"The  above  are  patented  and  free  from  all  In- 
cumbrances or  counterclaims,  except  a  mort- 
sage  for  $1,000.00  held  by  Frank  h.  Boss, 
which  I  agree  to  pay  off  and  cancel  from  the 
payments  herein  provided  for. 

"I  will  sell  yoa  my  Interest  as  al>ove  describ- 
ed for  the  sum  of  forty  thousand  d<dlars,  pay- 
able as  follows: 

Ouh  In  lisnd  |  XO  00 

October  IE,  Wl   860  00 

January  15,  1912   760  00 

April  1,  1912   1.250  00 

August  16,  1912   1,600  00 

—and  $2,500  each  aix  montbR  thereafter  untU, 
you  have  paid  me  the  sum  of  twenty  thousand 
($20,000)  dollars,  and  the  balance  due  of  twenty 
thousond  ($20,000)  dollars  I  hereby  agree  to 
accept  in  the  capital  stock  of  the  company  you 
propose  to  htcorporate  for  the  development  of 
tids  and  other  properties,  at  50  per  cent,  of 
its  par  value. 

"I  wish  it  understood  that  on  all  payments 
not  paid  promptly  when  due  that  you  sball  pay 
me  interest  at  the  rate  of  6  per  cent,  per  an- 
num, and  I  hereby  agree  to  discount  all  pay- 
ments made  before  they  are  due  at  the  same 
rate. 

"I  expect  you  to  pay  the  amount  doe  as  tax- 
es each  year,  and  agree  that  you  shall  have  fnll 
control  of  my  interest  in  the  said  mines  so  long 
as  this  agreement  remains  in  full  force  and  ef- 
fect, and  t  further  agree  that  I  will,  when  the 
neoond  payni<!nt  is  made,  make  and  execute  a 
full  and  sufficient  warranty  deed  for  my  undi- 
vided one-half  interest  in  the  saiA  mines,  and 
place  the  same  in  escrow  in  such  bank  in  Silver- 
ton  as  you  may  desire,  said  deed  to  be  delivered 
to  you  upon  the  completion  of  the  payments 
named  heron. 

"I  also  agree  that  I  will  give  you  credit  for 
one-half  the  cost  of  obtaining  an  abstract  of 
title  to  the  said  mines,  to  show  that  I  have  a 
good  title  thereto. 

"This  proposition  carries  with  It  my  Interest 
in  the  buildings,  steel  tools,  cars,  rails,  ore  on 
the  dump  and  in  the  stopes,  and  aJl  other  mate- 
rial now  on  the  ground,  or  in  the  workings  of 
the  said  mines,  tt^tfaer  with  my  hearty  good 
wiU  and  best  wishes  for  yonr  success. 

"I  make  yoa  this  proposition  for  and  in  con- 
sideration of  the  sum  of  one  ($1.00)  dollar,  the 
receipt  of  which  I  hereby  acknowledge. 
"Bespectfully  submitted, 

** Agnes  A.  Schmelzer." 

Immediately  bdow  the  plaintlfTa  slgnator* 
to  Mid  proposition  appeared  tbe  foUowlngs 


*^  liereby  aeo^  this  propedtlon  and  agree  to 
the  emditlons  named  Uterein  tide  80th  day  of 
Angnat,  1811.** 

On  the  same  date  she  gave  to  tbe  defend- 
ant In  error  C<Hidlt  the  following  writing : 

"If  you  will  undertake  the  sale  of  my  one-half 
interest  in  the  Copper  King  group  of  mines,  as 
per  contract  entered  into  this  day,  I  will  pay 
you  as  a  reward  for  your  services,  a  ccHnmis- 
sfon  of  20  per  cent,  on  all  payments  made  on 
tbe  sale  of  said  mines  under  the  ea^  contract, 
except  on  the  first  two  payments,  btat  the  sum 
doe  thereon  to  be  taken  out  of  the  third  pay- 
ment, and  of  tbe  stock  to  be  issaed  to  me  I 
will  give  you  100  per  cent.,  and  I  hereby  agree 
that  when  the  said  stock  is  issued  to  me  I 
will  aeaigQ  to  yon  the  above  proportion  of  the 
said  stock. 

"Signed  at  Silverton,  Colorado,  this  30th  day; 
of  August,  1911.  Agues  A.  Schmelaer." 

Plaintiff  In  error  also  gave  to  defendant  In 
error,  Condit,  Oie  foUowing  receipt,  beartaiff 
the  same  date  as  the  instnuoent  above  men- 
tioned: 

"Received  of  B.  C.  Condit  $250.00  as  the  first 
payment  on  bond  and  lease  for  the  Gi^per 
King  group  of  mines,  located  In  the  Bnreka 
mining  district,  San  Joan  comity,  OokMdo.** 

This  receipt  wag  In  flie  lundwrltSns  of 
plaintiff  In  error. 

The  trial  conrt  hdd  that  the  pr(^x)sltion  by 
plaintiff  to  Gcmdlt  and  the  commission  agree- 
ment on  the  same  date  should  be  read  as  one 
instrument,  and  that  reading  them  in  conqec- 
tlon  with  the  plaintiff's  receipt  fbr  the  $250, 
they  should  be  held  to  constitute  an  optl<m, 
and  not  a  contract  of  sale.  The  court  reached 
Its  conclusion,  however,  after  having  beard 
evidence  from  the  parties  as  to  the  circum- 
stances under  which  the  contract  was  made. 

Plaintiff  in  error  ui^s  that  tbe  admission 
of  such  evidence  was  error,  Inasmnch  as  sbe 
contends  there  Is  no  ambiguity  in  the  eon- 
tract.  We  think,  however,  that  tbe  case  falls 
within  the  weU-establlsbed  rule  that  tbe  cir- 
cumstances surrounding  the  making  of  the 
contract  may  be  considered  when  the  Intent 
of  tbe  parties  in  tbe  making  of  the  contract  Is 
not  clear  from  its  terms.  Tbe  acceptance  of 
the  original  proposition,  standing  by  Itself, 
might  properly  be  considered  as,  making  with 
the  proposition,  a  contract  of  purdhase  and 
sale,  but  It  is  wholly  Inconsistent  with  the 
commission  contract,  and  with  the  record 
written  and  signed  by  the  plaintiff.  In  whlc^ 
the  Instrument  is  denominated  a  bond  and 
lease.  We  are  of  the  opinion  that  the  trial 
court  was  Justified  in  holding  that  the  con- 
tracts formed  an  option  only.  That  being  so, 
Condit  was  at  liberty  to  enforce  the  mortgage 
against  the  property  after  having  abandoned 
all  dalms  under  the  option.  It  is  not  neces- 
sary, therefore,  to  consider  the  otba  errors 
ftwignea. 
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War  tbe  immxm  above  stated,  flu  aaper- 
sedeas  la  dmledf  'and  tite  Jodi^nent  to  af- 
firmed. 

GABBlOUiOS,  a  J«  and  DSNISON,  J, 
concur. 


STATE  BOARD  OF  MEDICAL  EXAMINERS 
V.  B0ULL8.  ,(No.  9700.) 

(Supreme  Court  of  Colorado.   Veb.  7,  19S1.) 

1.  Cartlanirl  «ss64(I)--Exmm  of  JurltdleUoa 
or  Qrmt  abase  of  dlseretloB  Is  oMy  bails  for 
writ. 

On  certiorari  to  review  the  determiDation 
of  an  inferior  tribunal,  tiie  only  question  to  be 
determined  is  vliether  the  tribunal  has  exceed- 
ed its  jurisdiction,  or  creatiy  abnsed  die  dis- 
cretion allowed  it. 

2.  Physielaas  aad  sarBeoas  •=95(3)— Oeolsioa 
ef  Biadloal  sxaalaers  dsnylag  llosase  to  prao- 
Ucs  ohiropraotio  eaaaot  be  dlstarbed  ea  aR- 
paal. 

Where  tlie  statute  under  which  an  applica- 
tion for  license  to  practice  chiropractic  made 
the  state  board  of  medical  examiners  a  tribunal 
to  determine  whether  or  not  the  epplicaot  cdme 
within  tbe  provision  of  the  law,  and  the  appli* 
cant  was  allowed  a  hearing,  the  determination 
of  the  board  which  was  within  its  Jnrisdictioii 
cannot  be  disturbed  on  certiorari. 

En  Banc 

Error  to  District  Court,  City  and  County 
vC  Denver ;  Clarence  J.  Morley,  Judge. 

Certiorari  by  JTeeae  L.  Boidls  against  the 
State  Board  <a  Medical  BzamlneTa  to  review 
the  action  of  the  Board  in  reftubw  him  a 
license  to  practice  chiropractic;  Judgment  of 
die  Board  vas  reversed,  and  die  Board  brings 
»ror.   Reversed  and  rananded. 

Victor  B.  Keyea,  Atty.  Qen.  (Charles  H. 
Haines,  of  Denver,  of  counsel)*  for  plaintiff 
In  error. 

John  Hipp,  of  Denver,  and  J.  M.  Priest,  of 
Lincoln,  Neb.,  for  defradant  In  error. 

TELLER,  J.  [1]  This  cause  is  before  U8<Hi 
cnor  to  the  district  court  of  the  dty  and 
county  of  Denver  to  review  a  Judgmoit  en- 
tered <Hi  a  wilt  ut  certiorari  to  die  state 
board  of  medical  ezamlnerak  wbidi  Judgment 
reveraed  the  action  of  the  board  In  refusing 
to  tbe  defendant  In  error  a  license  "to  prac- 
tice chlnqpractte."  For  the  plaintiff  In  error 
it  is  urged  that  the  trial  court  was,  and  this 
court  la,  without  Inrisdlctlon  to  ccsisider  tbe 
nmlta  of  the  case ;  this  for  the  reaami  that 
the  (Noly  question  to  be  determined  on  a 
'  writ  of  certiorari  la  whether  the  Infnlor 
tribunal  or  board  has  exceeded  Its  lurladlc- 
tion  or  greatly  abused  the  discretion  allowed 
IL  This  ocmtentlon  la  aaatalned  by  rqieated 


rulings  of  this  court  lliompaott  v.  State 
Board.  69  Colo.  549.  151  Pac.  436;  State 
Board  V.  Noble,  65  Colo.  410,  177  Pac.  141. 

[2]  The  statute  under  which  the  defendant 
In  error  applied  for  a  license  made  the  state 
board  of  medical  examiners  a  tribunal  to 
determine  whether  or  not  he  came  within  the 
provisions  of  the  law.  Defendant  In  error 
was  allowed  a  hearing  upon  the  matters  in- 
volved, and  the  determlnatlOD  of  the  question 
presented  to  the  board  was  within  Its  juris- 
diction. Its  dedslon  Is,  therefore,  not  to  be 
disturbed  on  writ  of  certiorari. 

The  Judgment  la  accordingly  reversed,  and 
the  cause  remanded,  with  Instructions  for 
further  proceedings  In  harmcmy  with  the 
views  herein  expressed. 

WHITFORD,  J.,  not  parttc^adng. 


TERRACE  IRR  DI8T.  at  al.  v.  OVERFLOW 
DITCH  NO.  I  et  al.    (No.  8322.) 

(Supreme  Court  of  Colorado.    Dec.  6,  1920. 
Rehearing  Denied  Feb.  7,  1921.) 

1.  Parlies  •»96(l)— Defset  of  parties  waived 
by  aaswer. 

In  k  enit  to  enjt^  diversion  of  watera.  a 
defect  of  parties  wasawaived  by  answer  leaving 
the  decree  valid  aa  to  the  parties. 

2.  Appeal  and  error  ^t036(2)  —  In  view  of 
decree  defect  of  parties  hannlflss. 

Where  the  decree  enjoined  tbe  diversion  of 
waters  merely,  and  did  not  purport  to  decide 
water  rights,  and  left  ownwship  to  farther 
detmnination.  defect  at  pardea  was  Immate- 
rial. 

3.  Waters  and  water  courses  ^=s>l56(5)— 'Par- 
ohaser  of  water  right  decreed  abaadoasd  bold 

not  Innocent 

Where  the  records  of  the  court  of  original 
Jurisdiction  and  of  the  Supreme  Court  bear  a 
decree  declaring  abandonment  <tf  water  rights 
by  plaintiffs*  predecessors  in  tide,  and  the 
pleadings  do  not  allege  nor  the  evidence  show 
that  plaintiffs  did  not  know  of  that  decree  when 
purchasing,  they  cannot  be  held  innocent  pur- 
cbasers.  > 

4.  Waters  and  water  eoursaa  «5»I5S(5)  — 
Abaadoaad  water  right  oaases  to  «dst,  aad 
oaaaot  have  aa  Innocent  pnrobaser. 

There  cannot  be  an  innocent  purchaser  of 
an  abandoned  water  right;  for,  although  tanp- 
ble  things,  though  abandoned,  still  extst,  a  wa- 
ter right  Is  intangible,  and,  once  abaadonedt 
has  no  existence  in  fact  or  theory. 

En  Banc. 

Error  to  District  Court,  Conejos  Gonnty; 
W.  N.  S«ircy,  Judge. 

Suit  by  Overflow  Ditch  Na  1  and  others 
against  the  Twace  Irrigation  District  and 


«a>For  ethar  cuss  see  sama  topic  aad  KlIT-NUliBBR  In  all  K«r-Niimber«d  Dlawsta  and  hiduea 


Digitized  by  Google 


326 


106  PAGIVIO  BBPOBTBB 


(Colo. 


another.  Judgment  for  plaintiffs,  and  de- 
fondants  bring  error.  Affirmed  in  part,  and 
reversed  and  Judgment  directed  in  part. 

Jobn  R.  Smith,  of  Denver,  George  M.  Cot- 
lett,  of  Monte  Vista,  and  Ralph  L.  Carr,  of 
Antonio,  for  plaintiffs  In  error. 

John  T.  Adams,  of  Alamosa,  and  Ooudy, 
Twitchell  &  Burkhardt  and  Frank  B.  Gtoudy, 
all  of  Denver,  for  defendants  In  error 

DENISON,  J.  This  was  a  suit  by  defend- 
ants in  error  to  enjoin  the  diversion  of  cer- 
tain water  on  accoimt  of  abandonment.  The 
court  found  for  plaintiffs  that  certain  rights 
claimed  by  defendants  In  the  Gom^,  Jose 
Maria  Valdez,  T.  K.  Walsh,  Ix>vett  and 
Walsh  ditches  have  been  partially  abandon- 
ed. Defendants  come  here  on  error.  There 
was  a  cross-bill,  alleging  abandonment  of 
certain  rights  claimed  by  plaintiffs  in  the 
Lowland  and  Overflow  No.  1  ditches,  and  on 
this  point  also  the  court  found  for  plaintiffs, 
and  error  Is  assigned  thereon.  There  were 
other  rights  in  question,  but  it  Is  not  neces- 
sary to  notice  them. 

[1,  2]  We  will  first  consider  the  Gomez 
ditch.  By  the  original  decree  in  water  district 
21,  this  ditch  was  awarded  4.62  second  feet 
as  of  August  1,  1867.  There  was  evidence 
tending  to  show  that  not  more  than  2  seccmd 
feet  had  been  used  for  many  years,  and  other 
evidence  tending  to  sh*w  abandonment  of 
all  over  that  amount  The  court  found  that 
all  over  2  second  feet  bad  been  abandoned, 
and  enjoined  the  further  diversion  of  any 
above  that  amount.  We  are  not  willing  to 
disturb  that  finding.  Gomez,  the  original 
apiHToprlator,  had  sold  S'^atbla  original  4.92 
second  feet,  and  the  defendant  the  Terrace 
Irrigation  District,  through  several  mesne 
otrnveyances.  bad  acquired  it,  and  now  in- 
Blsts  that  no  valid  decree  could  be  rendered 
declaring  an  abandonment  of  any  portion  of 
this  priority,  unless  Qie  present  owner  of  ttie 
remaining  1.12  secmd  feet  were  a  party,  and 
that  no  valid  decree  was  iradered,  because  it 
was  not  decided  on  whom  the  loss  ot  the 
abandoned  portion  of  the  priority  should 
fall.  We  think  neither  of  these  points  Is 
well  taken,  because  a  defect  of  parties  Is 
waived  by  answer,  which  leaves  the  decree 
in  this  case  valid  as  to  the  partiest  evm  If 
not  as  to  others,  and  because  the  iffesent  de- 
cree enjoins  the  diversion  merely,  and  does 
not  purport  to  decide  to  whom  the  water 
rights  belong,  which  leaves  disputes  as  to 
ownership  tjt  the  remaining  2  seocmd  feet  to 
be  settled  In  otber  suits.  As  to  the  Gomes 
ditch,  thai,  the  decree  should  be  affirmed. 

[t]  As  to  the  Jose  Harla  Yaldes  ditch  the 
evidence  of  abandonment  is  much  stronger; 
Indeed  a  inior  adjudication  of  abandcmment 
of  all  but  6.2  second  feet  has  been  affirmed  in 


this  court.  42  Colo.  178,  93  Pac.  lllfi.  This 
amount  of  water,  S.2  second  feet,  Is  left  in- 
tact by  the  deeree.now  before  us. 

[4]  The  plaintiffs  in  error  claim  to  be  in- 
nocent purchase,  but,  since  the  records  of 
the  court  of  original  Jurisdiction  and  of  this 
court  bear  a  decree  which  declares  abandon- 
ment by  their  predecessors  in  title,  and  since 
we  find  no  allegation  in  the  pleadings  and  no 
evidence  that  they  did  not  know  of  thia  de- 
cree when  they  purjihased,  we  cannot  say 
they  were  Innocent.  Bassick  M.  Co.  v.  Davis, 
11  Colo.  130,  134,  17  Pac.  2»4.  There  is  no 
statute  requiring  the  filing  of  such  a  decree 
In  the  office  of  the  county  clerk.  The  record 
of  a  transcript  of  tlie  Judgment  docket,  to 
secure  a  lien,  is  quite  another  matter.  Fur- 
thermore, we  do  not  think  there  can  be  such 
a  thlDg  as  an  innocent  purchaser  of  an  aban- 
doned water  right  Tangible  things,  though 
abandoned,  stUl  exist  bnt  a  water  right.  In- 
tangible, once  abandoned,  has  no  existence  in 
fact  or  theory.  Whether  a  Junior  apprc^ri- 
ator  can  be  estt^ped  by  conduct  to  assert  an 
abandonment  against  one  who  has  purchased 
an  abandoned  senior  right  and  expended 
money  In  the  belief  that  It  was  not  aban- 
doned Is  another  question,  upon  wliich  we 
express  no  opinion. 

A  question  arises  In  regard  to  this  ditch 
similar  to  that  in  regard  to  the  Gomez  ditch 
above ;  1.  e.,  On  whom  should  the  loss,  caused 
by  the  decree  of  aband<mment,  fall?  But 
here,  as  there,  we  think  the  questi<m  Is  not 
before  us,  but  must  be  settled  In  another 
proceeding. 

As  to  the  Lovett  ditch,  Walsh  ditch,  and 
T.  K.  Walsh  ditch  a  majority  of  the  court 
Is  of  the  opinion  that  there  is  not  sufilclent 
evidence  of  abandcmment  to  Justify  the  find- 
ing of  the  court  below,  and,  with  respect  to 
those  ditches,  therefore,  the  Judgment  should 
be  reversed.  On  this  point  Mr.  Justice 
BURKE  and  the  writer  do  not  agree  with 
their  colleagues. 

We  do  not  disturb  the  findings  of  the  court 
as  to  the  Lowland,  the  Overfiow  No.  1,  or  the 
New  Union  ditch,  because  there  is  sufflctoit 
evidence  In  the  record' to  soppcnt  such  flnd- 
inga 

With  reference  to  the  criticism  by  counsd 
of  the  motives  of  thMr  opponents  In  prepare 
ing  an  insufficient  abstract,  we  suggest  that 
such  are  Irrelevant  to  the  Issues  before  the 
court,  and  call  attention  to  the  case  of  Man- 
ning v.  Peoikle,  ISO  Pae.  748. 

The  Judfpnmt  is  affirmed  as  to  au  matters 
except  the  Lovett,  Walsh,  and  T.  K.  Walsh 
ditches;  as  to  them  It  Is  reversed,  wtfli  di- 
rections to  enter  Judgment  for  defendants  In 
accordance  with  these  findings. 

TELLER,  J.,  not  participating. 
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HENDRICH  V.  WALKER  RIVER 
DIST. 

(No.  2470.) 


<Sapreme  Court  of  Nevada.  r«b.  7,  1921.) 


t.  Appeal  %n4  error  «=»I54(4) —Waters  aed 
water  courses  ^=>225  — Judgment  conflrmtng 
Irrigation  district's  organization  ooncluslve 
on  landowners  whether  appearing  or  not. 

Partr  failing  to 'appear  and  file  an  answer 
]n  irri^tion  dietrict  confirmation  proceedings 
is  estopped  from  Questioning  the  jadgments  and 
in  no  position  to  draw  from  the  Supreme  Court 
on  appeal  therefrom  an  opinion  on  gnestioBs  of 
fact  iuToWing  the  regularitr,  validity,  and  le- 
gality of  the  proceedings,  his  failure  to  answer 
being  an  admission  of  the  material  aUegations, 
Irrisatian  District  Act,  {  19,  and  the  judgment 
is  conclnaiTe  upon  landowners  whether  appear- 
ing or  not. 

2.  CoMtltstldial  law  <8=>5€  —  Irrigation  Dis- 
trict Act  held  not  to  extend  Jarlsdiotlon  of 
district  court  In  violation  of  Constitution. 

Irrigation  District  Act,  §{  19  and  20,  pro- 
viding for  confirmation  of  district's  organiza- 
tion,  are  not  In  violation  of  Const,  art.  6.  S  3, 
for  they  do  not  limit  or  extend  die  original  ju- 
risdiction of  district  courts. 

3.  Stames  «=s>85(4)  —  Irrigation  District  Act 
held  not  to.  violate  prohibition  against  local 
or  speoiai  law  as  to  practice  of  courts. 

Irrigation  District  Act,  8§  19,  20,  as  to  pro- 
ceedings in  district  court  to  confirm  the  oi^an- 
ization  (tf  irrigation  districts  are  general  in  ap- 
plication and  do  not  violate  ConsL  art.  4,  |  20, 
prohibitiiig  local  or  special  laws  regolattng  tbe 
practice  of  courts. 

4.  Statutes  e:=>226  —  In  adopting  the  law  of 
another  state  the  Legislature  is  presumed  to 
adopt  It  as  construed. 

Tbe  Iiegislature  is  presumed  to  have  knowl- 
edge of  the  state  of  the  law  on  tbe  subject  on 
which  it  legislates,  and  where  it  adopts  the 
statDtea  of  ano^r  state  it  is  presumed  to  do 
m>  in  the  light  of  the  construction  placed  on 
it  by  the  parent  state. 

5.  Statutes  «s9l07(9)— Title  to  Irrigation  Dis- 
trict Act  held  «ot  to  ambraaa  more  than  one 
subjeet- 

Tbe  title  to  the  Irrigation  District  Act,  "to 
provide  for  the  organization  and  government  of 
irrigation  districts,  for  the  irrigation  and  drain- 
age of  lands  and  other  related  undertakings  and 
for  the  aoguisition  and  distribution  of  water 
and  other  property,  construction,  operation  and 
maintenance  of  works,  diversioD,  storage,  dis- 
tzibution,  collection  and  carriage  of  water,  co- 
operation with  the  United  States,  and  matters 
properly  connected  therewith,"  contains  but  one 
general  subject,  "the  organization  of  irrigation 
districts,"  which  must  be  held  broad  enough  and 
comprehensive  enough  to  Include  every  provi- 
rion  of  tbe  act,  and  is  not  in  violation  of  Const 
art.  4.  f  17,  limiting  tities  to  one  subject. 
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6.  ConrtltMtlonsI  law  «sa283— Waters  and  wa* 
ter  oourees  «=a2 16— Irrigation  DIstrM  Ant 
held  not  In  violation  of  due  prooets  clause  of 
federal  Constitution. 
Irrigation  District  Ac^  |  14,  limits  the  in- 
debtedness which  a  district  may  incur  to  the 
obligations  voluntarily  assumed  by  tbe  landown- 
ers, and  does  not  violate  Const.  U.  S.  Amend. 
14,  by  permitting  confiscation  of  property  by 
taxation  without  due  process  of  law. 


7.  Waters  and  water  courses  «=>23l  —  Special 
assessment  not  strictly  a  "tax"  and  not  em- 
braced within  the  word  "taxation." 

Special  asseasments  to  be  levied  under  Ir- 
rigation District  Act,  are  not  "taxes"  within  the 
general  tax  law  and  are  not  debts  of  tbe  in- 
dividual, but  ore  a  lien  against  the  land  for  its 
own  benefits,  not  embraced  within  the  meaning 
of  tbe  word  "taxation." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tax- 
Taxation.] 

8.  Waters  and  water  courses  «=:»2I6  — Irriga- 
tion District  Aot  held  not  unoonstitntlonal 

>  booane  of  property  llnHatioa  npon  voters. 

Const,  art  2,  H  ^  And  6,  preventing  the 
imposition  of  a  property  qualification  upon  the 
right  to  vote,  are  not  applicable  to  irrigation 
districts,  so  that  Irrigation  District  Act,  §  8, 
imposing  such  a  qualification,  is  not  nneonsti- 
tutional. 

9.  Elections  «e»I— Right  to  vote  Is  a  political 
privilege  nnd  not  an  Inherent,  unqualified  per- 
sonal right. 

Tbe  right  to  vote  conferred  by  Const,  art 
2,  gS  1  and  6,  is  a  mere  p<ditical  privilege,  and 
not  an  inherent,  unqualified,  personal,  or  polit- 
ical right 

19.  Eieetions  ^as?— Constitntlonal  pro^sloa  u 
to  right  to  vote  ODnstmed. 

In  view  of  Const,  art.  2,  {  32,  providing  that 
tbe  Legislature  shall  provide  for  the  election  of 
officers  named  and  others  necessary,  etc.,  tbe 
term  "all  officers  and  questions  submitted  to 
the  electors  at  such  election,"  as  used  in  sec- 
tion 1,  giving  citizens  the  right  to  vote  for  "all 
officers,"  etc.,  refers  to  the  election  of  all  of- 
ficers provided  for  in  the  Constitution,  and  enu- 
merated pursuant  thereto  by  Bev.  Laws,  {  2795. 

11.  Waters  and  water  courses  «s>2 1 6— Irriga- 
tion District  Act  providing  for  elections  not 
void  because  requiring  property  quallfloatlons 
of  voters. 

The  right  to  vote  in  elections  provided  for 
under  Irrigation  District  Act,  does  not  consti- 
tute an  exercise  of  tbe  elective  franchise  so  as 
to  render  the  law  unconstitutional  and  void  be- 
cause requiring  a  property  quallficatton. 

12.  Constitntiooai  law  «=>I2  —  Constitution 
must  be  construed  according  to  Intent  aod 
purpose. 

The  Constitution  must  be  construed  accord- 
ing to  its  purpose  and  intent,  and  tiie  thing  to 
be  sought  is  tbe  thought  expressed. 
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13.  Watert  and  water  marses  «3a2ie~lrriga- 
ttoa  Dlstrtat  Aot  fcalil  not  anoonttttutleaal  a* 
violative  of  the  roaldeaflal  tjaalMoatlea  of 
oleotora. 

Irrigation  District  Act  is  not  yritbin  the 
Bpirit  of  the  general  election  law  or  of  Conet. 
art.  2,  S  1,  prescribing  residential  qnalificatione 
of  electors,  since  inch  districts  are  not  political 
sabdivisions  of  the  state,  or  created  for  political 
or  governmental  purposes;  the  term  "elec- 
tions" in  the  ConstitutioQ  being  Qsed  in  its  re- 
strictive political  sense. 

Coleman,  J.,  dissenting. 

Ai^>eal  from  District  Court,  Lyon  County ; 
T.  O.  Hart,  Judge. 

The  board  of  directors  of  the  Walker  Riv- 
er Irrigation  District  procured  a  Judgment 
approving  and  conflrmlng  the  district's  or- 
ganization proceedings,  and  snhsequoitiy 
procured  a  Judgment  ctmflrming  steps  taken 
with  respect  to  ai^wrtlonmrat  of  hmeflta, 
and  from  both  at  these  Judgments  Peter 
Hendrich,  who  had  not  appeared  In  either 
proceeding,  appeals.  Affirmed. 

Eobert  li.  Warner  and  Fannie  McE. 
Waggoner,  both  of  Yerington,  for  appellant. 

H<^t,  Morcross,  ■  Thatdier,  Woodbam  & 
Henley,  of  Heno,  for  respondent 

SANDERS,  O.  J.  This  proceeding  was  In- 
stituted in  the  district  court  of  Lyon  county 
under  sections  19  and  20  of  the  Nevada  Irri- 
gation District  Act  (St.  1919,  c.  64),  to  se- 
cure a  oooflrmatlon  of  the  organization  of 
the  Walker  River  irrigation  district,  and  the 
proceedings  had  in  connection  therewith  for 
the  Issuance  of  f918,S00  of  Its  bonds. 

The  board  of  directors  of  the  district  filed 
Willi  the  derk  of  said  court  a  petition  for 
conflrmatlon,  In  due  form,  and  thereafter  the 
court  fixed  a  day  for  the  hearing  of  the  pe- 
tition, and  ordered  notice  to  be  given  and 
published  tor  the  time  and  In  fbe  manner 
prescribed  by  the  act ;  and  In  pursuance  to 
said  order  notice  in  proj/er  form,  was  given 
and  pnbUabed.  At  the  time  aiwralnted.  no 
penum  interested  answered  the  petition  or  in- 
terposed any  objectlw  thereto  whatsoever. 
Thereupon  the  court,  uptm  evidence  oral  and 
documentary,  filed  its  finding  of  facts  and 
conclusions  of  law,  and  thereafter,  to  wit, 
oa  the  9th  day  of  December,  1919,  entered  Its 
Judgment  approving  and  confirming  all  of  the 
proceedings  for  the  organlxatlan  of  the  dis- 
trict, and  for  the  issuance  of  9918,500  of 
bonds  of  said  district,  and  approved  and  con- 
firmed all  i^vceedlngs  sought  to  be  confirm- 
ed, as  set  out  in  the  petition. 

Obereafter  said  board  of  director*  filed  a 
petitKm,  In  due  form,  with  the  clerk  of  said 
court,  In  effect  praying  fOr  the  oonflrmatloii 
(tf  all  of  the  proceedings  had  in  cmnectlon 
with  the  apportlonmoit  of  benefits  to  eatib 
aubdlvislon  or  tract  of  land,  with  a  list  con- 


taining a  complete  description  <tf  each  sub- 
division or  tract  of  land  in  the  district,  to- 
other with  the  amount  and  rate  i>er  acre  of 
such  apportionment  and  the  name  of  the 
owner  thereof,  as  provided  by  the  act. 
Thereupon  the  court  fixed  a  day  for  the  hear- 
ing of  the  petition  and  ordered  notice  to  be 
given  and  published  for  the  time  and  i^ace  of 
hearing.  No  person  interested,  at  or  before 
the  time  fixed,  appeared,  and  thereafter,  on, 
to  wit,  the  25th  day  of  June,  1920,  the  court 
rendered  a  Judgment  ratifying,  approving, 
and  confirming  each  and  all  of  the  steps  tak- 
en and  had  with  respect  to  said  ain>ortion- 
ment  of  benefits,  and  adjudged  the  spedfled 
and  named  amounts  of  benefits  so  apportion- 
ed to  each  subdivision  or  tract  of  land  to  be 
regular,  legal,  and  valid. 

The  appellant  appeals  to  this  court  from 
both  Judgments.  The  record  upon  his  appeal 
consists  of  the  petitions  and  one  «htblt  pur- 
porting to  be  the  apportionment  of  benefits 
charged  against  appellant's  lands  within  the 
district ;  the  finding  of  facts  and  conclusions 
of  law  and  the  re^ective  Judgments. 

The  appellant  did  not  appear  In  either  of 
the  confirmation  proceedings  above  referred 
to,  but  has  filed  in  this  court  an  assignment 
of  errors  that  includes  and  covers  an  attack 
upon  the  constitutionality  of  the  Nevada  Irri- 
gation District  Act,  the  Jurisdiction,  power, 
and  authority  of  the  district  court  of  Lyon 
county  to  examine,  hear,  and  determine  the 
subject  Involved  In  said  Judgments,  and  the 
legality  and  validity  of  the  proceedings  had 
In  ccmnectlon  with  the  organization  of  the 
district,  and  insists  that  the  Judgmoits  ate 
absolutely  null  and  void. 

[1]  If  the  judgments  rendered  be  judicial 
decisions,  possessing  the  scope,  effect,  dig- 
nity, and  efficacy  ot  the  usual  and  ordluary 
judgments  ot  courts  of  g«ieral  Jurisdlctlim, 
we  are  of  the  <9lnlcm.  ttiat  the  aroellant,  by 
his  failure  to  appear  or  file  an  answer  In-the 
otmfirmatlon  proceedings,  la  estofiped  tiom 
questioning  ttie  judgments,  and  la  In  no  posi- 
tion to  draw  from  this  court  on  appeal  there- 
from an  expression  of  opinion  upon  questions 
of  fact  Involving  the  regularity,  validity,  and 
legality  of  the  proceedings  had  bi  the  court 
below  to  secure  a  confirmation  of  all  tin  jfto- 
ceedings  setUed  by  the  judgmeata. 

His  failure  to  answra  the  petidoa  Is  deem- 
ed an  admission  on  his  part  of  the  metwial 
allegations  in  the  petition.   Section  19. 

The  effect  of  the  judgment  as  to  the  prop- 
er compliance  with  the  provisioDS  of  the  act 
is  oonclosive  upm  landowners  within  the 
district,  whether  tb^  appear  or  do  not  ap- 
pear at  the  conflrmatlffiL  iffooeedlngs.  3 
Klnn^  on  Irrigation  and  Water  Rlf^ts,  f 
1421. 

[1]  Since  it  awears  afllnnatlveiy  tnua  the 
record  that  appellant  has  a  substantial  In- 
terest in  and  Is  affected  by  the  act,  and  ttie 
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subject  at  Its  constitationallty  Is  ot  grare 
public  Importance,  we  feel  tbat  those  inter- 
ested in  the  dlBtrlct  and  Intended  purchasers 
of  its  bends  should  have  the  advantage  of 
an  authoritative  decision  In  advance  upon 
the  I^ralitji^of  the  organization  of  the  district 
and  all  other  proceedings  which  may  affect 
the  legality  or  validity  of  Its  bonds.  We 
^lall  therefore  state  our  conclusions  reached 
upon  the  one  question,  to  wit:  la  the^  Ne- 
vada Irrigation  District  Act  conatltntional? 
Stats.  1819,  p.  84. 

At  the  threshold  of  the  subject,  we  are 
omfronted  with  the  proposition  that  the  con- 
firmation provisions  contained  in  the  act  (sec- 
tions 19  and  20)  are  violative  of  section  6, 
art.  6,  of  the  Constitution  of  this  state,  in 
that  it  attempts  to  confer  upon  district 
courts  jurisdiction  not  within  or  contemplat- 
ed by  said  section. 

Our  conclusion  upon  this  proposition  la 
that  the  confirmation  proceeding,  as  pre- 
scribed by  said  sections,  is  dearly  in  the  na- 
ture of  an  action  In  rem ;  the  object  being  to 
determine  the  legal  status  of  the  district  and 
Its  power  to  Issue  valid  bonds.  3  Kinney  on 
Irr.,  1  1420.  The  confirmatory  procedure  nei- 
ther limits  nor  extends  the  original  jurisdic- 
tion of  district  courts,  as  declared  and  pre- 
scribed by  the  Constitution,  and  Is  not  viola- 
tive of  its  letter  or  spirit. 

[1]  It  is  farther  contended  that  sections  19 
and  20  of  the  act  are  unconstitutional,  for 
the  reason  tbat  said  sections  are  In  conflict 
with  that  part  of  the  Oonstlttitlon  of  Ne- 
vada (section  20,  art.  4)  whi(A  iwovldea: 

"The  Iiegislatnre  Bball  not  pass  local  or  spe- 
cial lavs  *  *  «  regulating  the  practice  of 
courts  of  justice.*' 

If  we  dearly  interpret  the  position  taken 
by  counsel  for  appellant,  It  Is  their  conten- 
tion that  the  particular  provision  Is  a  special 
privilege  that  is  granted  to  no  other  public 
corporation,  individual,  or  associatioD,  and  is 
therefore  special  legislation  within  the  mean- 
ing of  section  20,  art.  4,  of  the  Constitution. 
We  are  not  in  accord  .with  this  position. 
The  sections  are  general  in  their  application, 
and  were  enacted  for  the  purpose  of  provid- 
ing for  the  organization  of  Irrigation  dis- 
tricts throughout  the  state  for  the  reclama- 
tion of  our  arid  lands,  and  the  Legislature 
had  in  view  the  summary  proceedings  pro- 
vided tor  In  the  sections  for  the  express  pur* 
pose  of  simplllfylng  the  proceedings  in  the 
organization  of  Irrigation  districts,  and  the 
Issuance  of  Its  bonds,  "which  was  a  very 
wise  pnbllc  policy  of  a  general  and  not  a 
special  nature."  Emmett  Irr.  DIst.  v.  Shane, 
19  Idaho,  332,  113  Pac.  444. 

If  the  act  be  constitutional,  we  are  sat- 
iafied  of  the  lower  court's  jurisdiction,  pow- 
er, and  authority  to  render  the  decrees  com- 
plained of. 

[4]  We  flhall  now  consider  the  further  at- 
tacks made  upon  the  oonatitutionallty  of 


the  act.  which  for  craiTenisnce  nu^  be  ar- 
ranged as  follows: 

(1)  The  title  of  the  act  embraces  more  than 
one  subject,  and  matter  properly  connected 
therewith.   Sectlen  17,  art.  4,  Constitution. 

(2)  The  act  is  violative  of  the  due  process 
of  law  clause  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States. 

(3)  The  act  is  violative  of  sections  1  and  6 
of  article  2  of  the  ConstituUon  of  this  state. 

As  preliminary  to  the  discussion  of  these 
questions,  we  may  remark  that,  where  the 
constitntlonallty  of  district  irrigation  laws 
have  been  attacked  upon  the  grounds  stated, 
they  are  generally  iqdield  as  being  oonstltn- 
tlonal  and  valid. 

The  Legislature  is  presumed  to  have 
knowledge  of  the  state  of  the  law  upon  the 
subject  upon  which  It  legislates.  Clover 
Valley  L.  &  S.  Co.  v.  Lamb,  43  Nev.  375, 187 
Pac.  723. 

It  must  also  be  understood  that,  where  the 
liegislature  of  one  state  adopts  the  statute 
of  another,  the  act  of  adf^tlon  raises  the 
presumption  that  the  Legislature  of  the  adopt- 
ing state  enacted  the  statute  In  the  light  of 
the  construction  that  had  been  placed  upon 
It  in  the  parent  state.  O'Brien  v.  Commla- 
atoners,  41  Nev.  90,  167  Pac.  1007 ;  Ormsby 
Co.  T.  Kearney,  37  Nev.  371,  142  Pac.  803. 

The  history  of  Irrigation  district  laws  in 
Nevada  begins  with  the  statute  of  1891,  p. 
106,  and  ends  with  the  act  under  consider- 
ation. Hie  substantive  parts  of  the  parent 
act  are  modeled  upon  the  irrigation  district 
law  of  California,  commonly  known  as  the 
"WrigHt  Law"  (St.  1887,  p.  29).  The  admin- 
Istratlve  features  of  the  present  act  Include 
and  cover  provisions  embodied  in  Irrigation 
district  laws  of  the  arid  land  states  Oiat  have 
received  a  settled  oouBtraction,  principally 
the  laws  of  Colorado,  Idaho,  Oregon,  Utah, 
and  Washington.  The  act  bdng  an  entirely 
new  act,  It  is  fair  to  presume  that  Its  ad- 
ministrative parts  were  incorporated  as  be- 
ing the  latest  authoritative  expression  of  the 
judicial  mind,  which  were  iwesumptlvely 
within  me  contemplaticm  of  the  Legislature. 

t6]  Counsel  have  labored  arduously  to  con- 
vince vm  that  our  ConstituUon  and  the  act  It- 
self differ  In  material  respects  from  the  Irri- 
gation district  laws  of  other  states.  This 
contention  imposes  upon  ns  the  duty  of  re- 
viewing their  several  contentions.  They  In- 
sist, as  above  stated,  that  the  act  contaiud 
six  different  subjects  not  germane  to  Its 
title. 

It  must  be  understood  that  this  court  was 
among  if  not  the  first  court  of  the  arid  land 
states  to  hold,  without  a  l^slatlve  decla- 
ration upon  the  subject,  that  the  doctrine  of 
riparian  rights  is  unsntted  to  the  demands 
and  necessities  of  the  agricultural  and  min- 
ing industries  of  this  state  and  the  prosper- 
ity ct  its  people.  The  LeglEUatore  has  de- 
clared tbat  "watar"  belongs  to  the  "pabUa" 
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Nevada  waa  the  first  of  ttie  arid  land  states 
of  the  Pacific  Coast  to  literally  adopt  the 
"Wright  Law"  of  California,  opon  which  all 
the  Irrigation  district  laws  of  the  arid  land 
states  are  grounded. 

The  title  of  the  act  under  cwslderatlon 
contains  but  one  general  subject,  to  wit,  the 
organization  of  Irrigation  districts,  which 
we  think  Is  broad  and  comprehenalTe  enough 
to  include  every  provision  of  the  act,  and  we 
so  hold.  Anderson  v.  G.  T.  Irr.  Dlst,  35  Colo. 
032,  85  Pac.  313 ;  Nampa  &  M.  Irr.  Dlst.  v. 
Brose,  11  Idaho,  474,  83  Pac.  499;  Pioneer 
Irr.  Dlst  V.  Bradley,  8  Idaho,  310,  68  Pac. 
295,  101  Am.  St.  Rep.  -201. 

[I]  It  Is  urged  In  the  second  place  that 
Oie  act  Is  violative  of  the  due  process  of  law 
clause  of  the  Foiurteenth  Amendment  to  the 
Constitution  of  tbe  United  States,  hi  that  no 
limitation  is  placed  upon  the  indebtedness 
which  the  district  may  Incur,  and  private 
property  may  be  confiscated  by  taxation.  As 
a  genial  proposition  this  contention  is  set 
at  rest  by  Fallbrook  Irr.  Dlst.  v.  Bradley, 
164  U.  S.  112,  17  Sup.  Ct  56,  41  L.  Bd.  369, 
reversing  Bradley  v.  Fallbrook  Irr.  Dlst 
(C.  O.)  68  Fed.  94S.  And  to  repeat  the  opin- 
ions of  state  courts  to  the  same  effect  would 
be  a  work  of  supererogation. 

We  are  of  the  oplnlcm  that  counsel  have 
overlooked,  not  Intentiohnlly,  section  14  of 
the  act,  which  provides: 

"The  board  of  directors,  or  other  ofBcers  of 
the  diatrict,  shall  haje  no  power  to  hicur  any 
debt  or  liability  whatever  either  by  issuing 
bonds  or  otherwiBe  in  excess  of  the  express 
provisiODB  of  this  act  and  any  debt  or  liability 
incDrred  in  excess  of  inch  express  provisions 
■haH  be  and  remain  absolutely  void.  ***** 

The  proviso  contained  in  tbe  section  per- 
mits  and  limits  certain  Indebtedness  not  ma- 
terial here. 

The  power  to  incur  any  d^t  or  liability  Is 
not  imllmlted,  but  Is  expressly  restricted  to 
revenue  sufficient  to  meet  the  obligations  vol- 
untarily assumed  by  the  landowners  within 
the  diatrict,  as  voiced  by  their  votes  at  elec- 
tions held  for  that  purpose.  Board  of  Di- 
rectors of  Alfalfa  Irr.  Dlst  v.  ColUns,  46 
Neb.  426,  64  N.  W.  1086. 

The  board  of  directors  aK>ortions  the 
amount  each  year  necessary  to  meet  these 
obligations,  and  the  act  provides  how  col- 
lectible, and,  when  collected,  how.  to  be  used. 

[7]  Counsel  fall  to  distinguish  between  the 
phrases  "asaessment  of  benefits"  and  "spe- 
dal  aaaoanments"  to  be  charged  or  levied 
against  the  land  within  tiie  district,  and  the 
terai  "tax,"  as  ordhiarlly  used  in  revenue 
tows.  It  ia  the  plan  at  aasessmoit  of  bene- 
fits  and  Bpedal  assessment  of  benefits  re- 
quired to  be  carefnlly  ascertained  and  eq- 
uitably and  taiAy  apportioned  or  distributed 
to  the  lands  within  tiie  district  as  nearly  as 
can  be^  that  appeals  to  ua  as  conunendlng 


the  act  as  a  wise  public  xtolicy.  The  benefits 
charged  against  the  lands  are  i>resumed  to 
be  returned  to  the  owner  in  Its  enhanced  val- 
ue. Should  a  large  landowner  within  the 
district  not  see  fit  to  take  advantage  of  the 
benefits  apportioned  or  dlstribilled  to  his 
land,  it  is  reasonable  to  Infer  that  he  will 
farm  out  his  land  to  others,  and  in  this  way 
the  farming  Industry  of  the  state  will  be 
stimulated,  which  is  the  question  of  tbe  hoar 
Id  Nevada. 

An  "assessment"  or  "special  assessment" 
is  not  a  tax  levied  upon  proper^  according 
to  Its  value,  and  Is  distinguished  from  the 
general  idea  of  a  "tax,"  although  we  con- 
cede it  owes  Its  origin  to  the  same  sources  as 
the  taxing  power.  There  Is  a  wide  differaice 
in  law  between  a  tax  and  an  assessment 
In  the  one  case  the  taxes  are  assessed 
against  the  Individual  and  become  a  charge 
upon  his  property  generally.  In  the  other, 
the  assessment,  being  for  the  benefits  accru- 
ing to  the  specific  property,  becomes  a  charge 
only  upon  and  against  It,  arid  liability  for 
the  charge  is  confined  to  the  particular  prop- 
erty benefited.  Therefore  an  assessment  or 
special  assessment  is  not  embraced  within 
the  meaning  of  the  word  "taxation,"  because 
the  owner  of  tbe  pr<q;»eTty  assessed  gets  bade 
the  amount  of  his  usessment  In  tbe  benefita 
received  by  Us  property,  and  therefore  does 
not  bear  the  burden  of  a  tax. 

[t-11]  The  prhidpal  attack  upon  tbe  con- 
stitutionality of  the  act  lemalna  to  be  con- 
sidered.  Section  8  thereof  reads: 

"Sec.  8.  Any  person,  male  or  female,  of  the 
age  of  21  years  or  over,  whether  a  resident  of 
the  district  or  not  who  ia  or  has  declared  his 
intention  to  become  a  citizen  of  the  United 
States  and  who  is  a  bona  fide  holder  of  titie, 
or  evidence  of  title,  aa  defined  in  section  1 
hereof,  to  land  situated  in  the  diatrict  shall 
be  entitled  to  one  vote  at  any  election  hdd 
under  tiie  prorisitms  of  this  act  and  shall  be 
beld  to  be  referred  to  whenever  the  words  elec- 
tor or  electors  are  used  herein.  Any  elector 
reaiding  outside  of  the  district  owning  land  in 
the  district  and  qualified  to  vote  at  district  elec- 
tions  shall  be  conaidered  as  a  resident  of  that 
division  and  precinct  of  the  district  in  which 
the  major  portion  of  his  lands  are  located  for 
the  purpose  of  determioing  his  place  of  voting 
and  qualifications  for  holding  office.  A  guard- 
Ian,  executor  or  administrator  shall  be  con* 
sidered  as  the  holder  of  titie  or  evidence  of 
title  as  prescribed  In  aection  1  hereof  to  the 
land  in  the  estate  for  which  he  Is  sadi  gaard- 
ian,  executor,  or  administrator,  and  shall  have 
the  righf  to  sign  petitions,  vote  and  do  all 
things  that  any  elector  may  or  can  do  ander 
this  act.  Corporations  holding  land  in  tbe  i^- 
trict  shall  be  considered  as  persons  entitled  to 
exercise  oil  the  rights  of  natural  persons  and 
the  president  of  the  corporation,  or  other  per- 
son duly  authorized  by  the  president  or  vice- 
president  in  writhug,  may  sign  sny  petition  au- 
thorised by  this  act  or  cast  the  vote  of  the  cor- 
poration at  any  election." 
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It  Ifl  MBOited  'Quit  ttda  sectlcBL  U  obnoxloas  [  offlcwS"  and  questlonfl 
to  wctlcHis  1  and  6  of  article  2  of  tlie  Conatl- 
tntlon.  In  tbat  it  Imposes  a  propextr  Quall- 
flcatl(m  vpon  tbe  rigbt  to  Tote  wltbin  tlie 
letter  and  spirit  of  the  GonsUttitlon. 

Section  1  of  article  2  <a  tbat  Instmment, 
as  amended,  provides  that— 

"AU  citizens  of  the  United  States  {not  labor- 
ing tinder  the  disabilitiea  named  in  this  Con- 
stitntion)  •  •  •  shall  be  entitled  to  vote  for 
all  officers  that  now  or  hereafter  maj  be  elect- 
ed by  the  people,  and  upon  all  qaestions  sub- 
natttd  to  the  electors  at  nuh  election.  •  •  *  " 
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Section  6  of  said  artl<de  requires  provision 
to  be  made  bj  law  for  the  registration  of  the 
names  ot  electors,  to  preserve  the  purity  of 
elections  and  tbdr  regulatlott. 

Tbe  question  presented  for  onr  determina- 
tion being  one  of  first  imprestfon  In  this  ju- 
riadlction,  and  one  that  has  given  rise  to 
conflicting  views  and  dedslons  in  the  courts 
of  the  arid  land  states  whose  Ifrlgation  dis- 
trict laws  impose  property  and  residential 
qualifications  «i  the  right  to  vote,  the  sub- 
ject is  worthy  of  full  discussion.  Prelimi- 
nary thereto  it  is  deemed  proper  to  make 
these  observations: 

The  object  of  suffrage  is  the  continuity  of 
government  and  the  preservation  and  perpet- 
uation of  its  benefits.  Cyc.  of  Pollttcal  Sci- 
ence, voL  3,  p.  822. 

The  dev^opment  of  the  right  of  suffrage 
or  voting  Is  a  matter  more  largely  of  histor- 
ical than  of  legal  Interest. 

Suffice  it  to  say  tbat  the  several  guallQca- 
tions  on  the  right  to  vote,  educational,  prop- 
erty, and  moral,  In  force  at  different  times 
In  the  Colonial  period  6f  our  history,  has, 
etnoe  1879,  been  supplanted  by  the  adoption 
of  constitutional  provisions  by  the  several 
states  similar  to  that  contained  in  the  Con- 
stitution of  Nevada.  The  Impression  widely 
prevails  that  these  provisions  of  the  Consti- 
tution place  the  right  to  vote  in  the  same 
category  as  the  right  to  life,  liberty,  and 
property.  Many  cases  have  been  fought  up- 
on this  theory.  The  courts,  however,  have 
held  with  general  unanimity  (this  court  being 
among  the  number)  that  the  right  to  vote  as 
conferred  by  the  Constitution  Is  a  mere  po- 
litical privilege,  and  not  an  inherent,  unquali- 
fied, personal,  or  political  right  Riter  v. 
Douglass.  32  Nev.  400,  109  Pac.  444.  This 
case  Involved  the  constitutionality  of  the 
primary  Section  law  of  this  state.  The 
court  hdd  that  section  1,  art.  2,  of  the  Con- 
stitution, prescribing  the  qualifications  ot 
electors  and  guaranteeing  their  right  to 
vote,  applies  to  the  election  of  public  oflicers, 
and  not  to  the  selection  of  party  nominees. 
Thus  we  have  a  judicial  decision  of  our  own, 
limiting  somewhat  the  phrase  "all  elections," 
88  used  In  the  section  of  the  Constitution  un- 
der review. 


flnbmltted  to  fbe 
electors  at  such  election,  as  used  in  section 
1,  art.  2,  has  reference  to  the  lection  of  all 
officers  provided  for  In  the  Craistitutlon.  *  Sec- 
tl<m  82  of  artlde  4  makes  provision  that  the 
Leglsla^re  shall  provide  for  the  election  by 
the  people  oi  certain  officers  named  and  "oth- 
er necessary  officers,"  and  fix  by  law  thrfr 
duties  and  compensation. 

In  the  exercise  of  its  power  the  Legisla- 
ture has  enumerated  what  officers  ahall  be 
elected  and  appointed.  Section  2765,  Bev. 
Laws. 

This  court,  In  the  case  of  State  v.  Arrlng- 
ton,  18  Nev.  412,  4  Pac.  735,  declares  that 
the  framers  of  the  Constitution  and  the  peo- 
ple adopting  it  Intended  tbat  all  necessavy 
state,  county,  and  township  officers  must  be 
elected  by  the  people  of  the  locality  immedi- 
ately concerned.  If,  then,  it  can  be  said 
that  Irrigation  district  officers  are  not  neces- 
sary officers  In  the  conduct  of  the  affairs  of 
state,  we  are  unable  to  perceive  In  what  re- 
spect It  can  reasonably  be  contended  that  the 
term  "elections,"  as  used  in  the  Constitution, 
may  be  extended  to  include  Irrigation  dis- 
trict officers  and  elections. 

It  is  manifest  that  the  officers  and  elec- 
tions contemplated  In  section  1,  art  2,  are 
only  those  officers  and  elections  by  whose  ac- 
tion all  of  the  people  within  the  state  or  one 
of  its  political  subdivisions  are  to  be  affected. 
If  It  may  reasonably  be  said  that  Irrigation 
districts  are  political  subdivisions  of  the 
state,  burdened  with  political  and  govern- 
mental functions  to  be  exercised  In  running 
the  machinery  of  the  state  and  local  govern- 
ment, there  might  be  some  force  to  the  argu* 
ment  that  It  Is  a.  "municipal"  corporation. 
That  it  Is  a  public  corporation,  the  creature 
of  the  Legislature,  deriving  all  Its  powers, 
rights,  and  franchises  from  legislative  enact- 
m&it  or  statutory  lmpUcatl<m.  la  not  ques- 
tioned. Its  officoB  or  agents  who  admin- 
ister ita  affairs  are  created  by  the  Legisla- 
ture and  cbosai  or  appointed  by  the  law  of 
its  CTeatton.  It  possesses  and  can  exercise 
siich  powers  only  aa  axe  expressly  conferred 
by  the  law  of  its  creaUon,  or  such  as  are 
necessary  to  the  exerdae  of  its  corporate 
powers,  the  performance  of  its  corporate  du- 
ties and  the  acoomi^labment  of  the  purposes 
for  which  it  waa  created.  Ita  purpose  Is  to 
reclaim  privately  owned  aild  lands  from  a 
common  source,  the  owner  to  bear  the  ex- 
pense. It  has  no  political  function.  It  does 
not  encroach  upon  any  department  of  the 
state,  county,  or  township  government  It 
is  a  corporate  entity  of  the  state,  to  bring 
under  cultivation  its  arid  lands  for  the  gen- 
eral  welfare  of  the  entire  state,  unconnected 
with  the  political  government  of  the  locality 
covered  by  Its  operation. 

"Others  than  landowners  have  no  possible  in* 


By  the  weight  of  authority,  the  term  "all  tereit  in  tiie  Irrigation  district,  as  sodi,  or  in 
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ita  finincial  manafement,  nor  right  to  a  voice 
in  tiie  namlngr  of  ita  officera;  and  a  nonrcBident 
landowner  has  exactly  the  same  interest  and 
reaponsibility  aa  a  resident,  and  la  entitled  to 
the  same  Totce  in  the  direction  of  its  affaira. 
Z>fstrietB  within  this  statnte  can  be  distingnish- 
ed  from  private  corporations  only  by  the  foct 
that  their  organization  is  compulsory  npon 
those  not  petitioning  for  it,  and  that  the  ex- 
pense of  maiateuanee  ia  incurred  and  a  large 
debt  created,  which  are  oiade  liena  on  the  land 
without  the  consent  of  the  owner,  payment  of 
which  mast  be  made  by  compolaory  asaeas- 
ment  No  other  elements  of  government  or 
monidpal  proprietorship  are  Involved."  Board 
of  Directora  v.  Peterson,  64  Or.  46,  128  Pac. 
887,  129  Fac.  123. 

The  district  la  not  establlslied  for  politi- 
cal or  governmental  purposes,  but  aa  a  mere 
scbame  for  conducting  worlds  of.  public  Im- 
proi'emmt;  and  since  also  the  costs  of  auch 
Improvements  are  made  a  charge  against  the 
lands  beneflted  thereby,  the  riffht  to  a  voice 
In  the  estabUabment  of  the  districts,  where 
given  by  the  IvCgislatnre,  is  clearly  more  of 
a  private. or  property  ripht  than  a  public  or 
political  one.  Upon  principle,  therefore,  we 
hold  that  the  right  to  vote  In  elections  provid- 
ed for  under  the  statute  does  not  constitute 
an  exercise  of  the  elective  franchise  so  as  to 
render  the  law  unconstitutional  and  void  be- 
cause requiring  a  prop^^rty  qualificfltion  and 
permits  nonresident  Inndowners  to  vote. 

[12]  We  regard  it  as  an  unreasonable  in- 
ference to  suppose  that  the  framcrs  of  the 
Constitution  ever  contemplated  that  section 
1  of  article  2  of  that  Instrument  was  intend- 
ed to  be  extended  and  to  apply  to  irrli^ation 
district  elections,  which  is  the  mere  creature 
of  statutory  enactment.  We  are  of  the  opin- 
ion that  It  is  only  at  elections  which  the 
ConstltutiCHi  itself  requires  to  be  held,  and 
officers  to  be  voted  for  as  named  In  the  in- 
strument or  created  by  the  Legislature  as 
officers  necessary  In  exercising  the  functions 
of  the  govemmMit  In  running  the  machinery 
of  the  stntc,  that  section  1,  art.  2,  applies. 
We  are  aware  that  this  conclusion  conflicts 
with  the  declsicms  In  Madera  Irr.  Dist.,  d2 
Cal.  290,  28  Pac.  272,  675,  14  I*  R.  A.  755. 
27  Am.  St.  Rep.  106,  and  Pioneer  Irr.  Dist.  v. 
Walker,  20  Idaho,  605,  119  Pac.  304. 

We  are  In  accord  with  tb.e  case  of  Board 
of  Directors  v.  Petetaoa,  supra,  and  decline 
to  adopt  tlie  conclusion  stated  In  the  Cali- 
fornia and  Idaho  dedslona.  SectioD  8  ts 
patterned  laii;ely  upon  the  Oregon  statute^ 
6168  L.  O.  li.  OS  amended,  Qoieral  Laws 
mS,  p.  234. 

The  Oreg<Hi  court;  In  the  Peterson  Case, 
says: 

"Althoagh  the  decisions  in  Re  Madera  Irri- 
gation District,  92  Cal.  296  (28  Pac.  2T2,  675, 
14  L.  a  A.  7S5.  27  Am.  St.  Rep.  106),  and  in 
Pioneer  IrrigBtion  District  v.  Walker,  20  Idaho, 
«»  (110  Pa«:  804),  hold  to  the  contrary,  we 
cannot  adopt  the  conelnaion  stated  therein. 


We  believe  we  are  not  running  eoimtar  to  sac- 
tion  2,  art  2,  of  the  Oonstitutton  In  this  con- 
clusion, and  a  contrary  holding  would  work  a 
great  wrong  npon  the  farmers,  who  may  obtain 
considerable  benefit  under  sncb  an  organization, 
and  who,  on  the  other  hand,  might  be  hardened 
by  debt  beyond  the  benefita  conferred;  and  ita 
affairs  should  be  left  ezdniivdy  to  tiiosa  af- 
fected thereby." 

It  1>  snggested  tliat  the  Oregon  Oooatlta- 
tion  contains  tlw  broad  prorlslon,  -ta  all  Sec- 
tions not  otherwise  provided  far  In  tbis  Oon- 
stltutlon,"  not  contained  in  our  OonstltutUm, 
therefore  the  case  of  Board  of  Directors  v. 
Peterson  is  not  controlling.  We  observe  the 
court  does  not  base  Its  conclusions  upon  the 
broad  provisions  contained  In  the  Constitu- 
tion, but  Its  reasoning  is  that  the  California 
and  Idaho  courts  might  have  reached  a 
different  result  upon  principle  under  their 
Constitutions. 

In  construing  the  Constitution  the  ttiing  to 
be  sought  Is  ttie  thought  expressed.  Persh- 
ing County  V.  Humboldt  Co.,  43  Nev.  78,  181 
Pac.  060,  183  Pac  314;  State  ex  nL  Lewis 
v.  Doron,  0  Nev.  399. 

■  It  is  not  questioned  but  that  such  Instru- 
ment must  be  construed  according  to  its  pur- 
pose and  intent.  The  object  of  section  1  of 
article  2  is  obviously  twofold:  First,  to  se- 
cure to  the  people  the  right  to  select  repre- 
sentatives for  their  government;  and,  second, 
to  determine  the  will  of  the  people  upon  such 
questions  as  may  be  submitted  to  them. 

[13]  It  is-  urged  that  Irrigation  districts 
are  within  the  spirit  and  letter  of  the  Con- 
stitution, and  to  preclude .  resident  qoaltfied 
electors  therein  from  voting  at  the  Sections 
provided  for  tmder  the  act  Is  violative  of 
the  residential  qualification  of  electors  as 
prescribed  in  section  1  of  article  2  and  the 
general  election  law.  Our  answer  to  this 
position  is  that  we  have  endeavored  to  make 
it  clear  that  we  are  of  the  opinion  that  such 
districts  are  not  political  subdivisions  -of 
the  state,  or  created  for  political  or  govern- 
mental pur[>oses,  and  that  the  term  "elec- 
tions", embraped  in  section  1,  article  2,  is 
used  in  Its  restrictive  political  sense,  —  as 
election  of  public  officers  and  to  determine 
the  will  of  the  people  upon  questions  In 
which  they  have  a  public  as  distinguished 
from  an  immediate  private  Interest  Any 
other  interpretation  of  the  intent  and  pur- 
pose of  the  section  of  the  Constitutlop  In 
question  would  lead  to  the  absuM  result  of 
allowing  every  qualified  elector  to  insist  upon 
voting  at  every  election,  public  as  well  as 
private,  and  thus  Interfere  with  affairs  of 
others  In  which  he  has  no  Interest  or  con- 
cern. It  Is  true  the  pubUc— the  people  of  the 
district— are  prvsumed  to  be  Interested  in 
the  reclamation  of  its  arid  lands.  Neverthe- 
less, the  district  Is  one  of  those  public  enter- 
prises which  results  in  a  benefit  to  privately 
owned  lands  and,  therefore,  the  cost  la  1^ 
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the  atatnte  made  a  lSx»  upon  andb  Imiute. 
Tbe  land  alone  la  made  to  bear  the  <3iatse  of 
Qie  Immense  coat  of  Its  ImprOTement.  It 
is  tbe  land  tbat  la  oi^anlaed  Into  a  district 
to  mnke  It  possible  fbr  Its  owners  hj  fbsix 
combined  efforts  to  bring  the  same  under 
cultivation  through  a  corporate  system, 
which  bot  for  tile  helping  hand  ct  the  Con- 
stltnUon,  as  guided  and  controlled  by  the 
law-making  body  of  the  state,  posdbly  could 
never  be  accomplished. 

"Thmt  those  who  are  flpeclally  Interested  and 
who  mast  Ray  for  the  improveiuent  are  heard 
upon  the  qaestion  as  to  whether  it  shall  be 
done,  md  are  permitted  to  appoint  dwoe  who 
shall  saperintend  it,  la  not  nnunal,  nor  wookl 
it  coDstitnte  an  exercise  of  the  elective  fran- 
ddse."  People  ex  rel.  v.  Reclamation  District 
No.  66t,  117  Cal.  114.  48  Pac.  1016. 

Henoe  we  conclude  that  the  residential  re- 
goirement  of  voters,  as  prescribed  In  the  Oon- 
stitutlott  and  the  general  election  law,  has 
no  applicatioa  to  Irrigation  districts  as  or- 
ganized under  the  Nevada  Irrigation  District 
Act 

Being  of  the  opinion  that  the  legislation 
In  question  is  gnch  as  Is  within  the  scope  of 
the  authority  of  the  Legislature  to  enact,  and 
that  the  ohjectloas  here  raised  against  Its 
constitutionality  are  not  well  taken,  we  af- 
firm tbe  Judgments  appealed  from. 

DUCKEB,  J.»  concurs. 

OOLEllAN,  J.  (dissenting).  I  am  not  In 
accord  with  all  that  la  said  in  the  foregoing 
ivlalon.  I  am  convinced  tbat  such  projects 
m  gBBUiUplatad  by  the  statute  in  question  an 
capable  of  being  productlYe  of  much  benefit 
to  tbe  state,  and  I  am  in  sympathy  with  the 
Idea ;  but,  not  b^g  able  to  concur  in  aome 
of  the  vlewB  eqnessed,  I  am  drlvoi  to  the 
neoeaaity  of  dlasoiting.  I  could  briefly  set 
fmrtb  my  views,  but,  as  «neh  action  would 
aerre  no  ua^l  purpose,  I  refrain  from  do- 
ing 80. 


DIXON  V.  CITY  OF  RENO  St  aL  (No.  2374.) 

(Supreme  Court  of  Nevada.  Feb.  17,  WZL) 

Costs  «=9280-^|ipMlaat  aet  allowed  seat  ea 
aArsianoe,  tbosih  hs  was  given  pemlsslen 
te  amesd. 

Where  appelant  filed  a  cost  bfll  under 
Court  Role  6,  subd.  2  (154  Pac.  ix),  and  re- 
spondents objected  under  subdivision  3,  the 
clerk's  ruling  against  allowing  costs  must  be 
upheld  where  the  ju^ment  against  appellant 
was  affirmed,  bnt  tbe  court  merely  ex  gratia 
Tcmanded  tfie  cause  wKA  leave  to  plataitiC  to 
amend,  since  sooh  Judgment  Ad  not  gtve  appd* 
lant  relief  Justifying  allowing  him  eosOi  under 
Bcv.  Laws,  I  63aU  suhd.  2. 


Action  by  J.  B.  Dtzon  against  the  city  of 
Boio  and  ottun.  Judgment  ftnr  detakdants, 
and  plaintiff  appealed,  and  the  cause  was 
afllrmed  and  remanded,  with  permisalOD  to 
amend,  and  pl>»<iit<'»'  filed  his  cost  bUl,  wbldi 
was  objected  to  tiie  reqNndents  and  re- 
foaed  by  the  derk,  and  plaintiff  an>eala. 
Decision  of  dloife  affirmed. 

J.  B.  Dixon,  of  Reno,  for  appellant. 
Le  Boy  F.  Flk^  (31ty  Atty.,  of  B&iO,  for 
respondents. 

SANDBRJ3,  a  J.  Upon  receipt  of  notice 
of  the  decision  of  this  court  In  the  case  of 
Dixon  V.  City  of  Reno,  48  Nev.  413,  187  Pac. 
808,  the  appellant  therein,  J.  B.  Dlzon,  within 
the  time  prescribed  In  subdivision  2  rule  0 
of  this  court  a54  Pac.  ix),  filed  his  cost  bii; 
as  required  by  said  rule,  amountiag  to  the 
sum  of  $66.26.  Thereupon  the  respondents, 
as  provided  by  subdivision  3  of  said  rule 
{154  Pac.  ix),  filed  and  served  upon  appellant 
their  objections  thereto,  and  demanded  that 
the  clerk  of  this  court,  upon  the  bearing  of 
said  objections,  strike  the  cost  bill  from  the 
flle^  Thereafter  the  clerk,  upon  the  hearing 
and  consideration  of  said  objections,  ruled 
"that  the  appellant  take  nothing  by  his  mem- 
orandum of  costs  and  expenses."  The  appel- 
lant, being  dissatisfied  with  this  ruling,  gave 
written  notice  of  appeal  therefrom  to  this 
court,  as  provided  in  snbdivlaiou  S  of  aald 
rule  6. 

In  support  of  his  appeal,  appellant  takes 
the  position  that  when,  as  In  this  case,  no  or- 
der is  made  as  to  costs  In  the  instances  speci- 
fied In  the  statute  relative  to  costs  on  appeal, 
the  party  obtaining  any  relief  shall  have  his 
coats,  and  dtes  section  5881,  Revised  Laws, 
which  reads: 

"In  the  following  cases  the  coats  of  an  ap- 
peal to  the  Supreme  Court  shall  be  in  the  dis- 
cretion of  the  court: 

"1.  Where  a  new  trial  is  ordered. 

"2.  When  a  Judgment  la  modified.  In  the 
event  no  order  Is  made  by  the  court  relative  to 
the  costs  in  the  two  instances  mentloued  in 
this  section,  the  party  obtaining  any  reUsf  shaQ 
have  his  costs." 

The  question  presented  for  determination  is 
whether  the  appellant  obtained  such  relief 
upon  his  appeal  as  entitles  him  to  costs.  By 
reference  to  our  opinion  In  Dixon  v.  City  of 
Reno,  supra,  It  will  be  observed  that  the  con- 
clusion reached  turned  upon  the  question  ct 
whether  or  not  the  lower  court  had  erred  in 
sustaining  respondents'  demurrer  to  ^ra>et- 
lant's  amended  complaint  Our  dedsimi  opoo 
this,  the  only  question  presented,  was: 

"The  separate  demurrers  to  the  oomplalnt 
are  sustained,  and  the  case  is  remanded,  with 
leave  to  plaintiff  to  amend,  if  deemed  advisa- 
ble.'' 
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From  tUa- appellant  takes  tbfl  pogitlOD  tlmt, 
since  the  cause  was  remanded  with  leave  to 
him  to  amend  his  complaint,  1£  deemed  advis- 
able, he  (Stained  from  this  court  by  his  ap- 
peal sudk  relief  as  oititled  him  to  costs  as 
contemplated  In  inbdiTlston  2,  i  5881,  Bevised 
Laws. 

We  are  unable  to  concur  In  this  view. 
The  main — In  fact  the  only — question  In  the 
case  was  correctly  determined  against  the 
contention  of  the  appellant,  namely,  that  the 
court  erred  In  sustaining  the  demurrer  to 
his  amended  complaint.  But,  being  of  the 
opinion  that  the  complaint  was  such  as  might 
properly  be  amended,  though  not  mentlcmed 
by  ai^Uant,  we  ex  gratia  remanded  the 
cause,  with  leave  to  amend  if,  in  view  of 
what  is  said  in  the  opinion  concerning  bis 
pleading,  appellant  deemed  it  advisable  to 
amend. 

The  relief  granted  being  ex  gratia,  we  de- 
cline to  allow  appellant  his  costs,  and  there- 
fore affirm  the  decision  of  the  clerk. 

It  la  BO  ordered^ 

DUCKBR,  J,,  concurs! 

COLEMAN,  J.,  concurs  in  the  order.  - 


8TUDEBAKER  BROS.  CO.  OP  UTAH  v. 
WrrCHER  et  al.  (No.  2399.) 

(Supreme  Court  of  Nevada.  Feb.  6.  1921.) 

I.  Chattal    Mortgafles  Goatraet  Md 

"ooMlttoaal  sala"  airf  not  "ehatM  Hort- 

A  contract  concerning  an  automobile  %eld 

a  "conditional  sale"  and  not  a  "chattel  moit- 
gage,"  the  distingnishing  feature  being  the  re- 
tention of  the  title  to  the  property  in  the  sell- 
er until  the  fall  payment  of  the  price,  which 
was  valid  under  Uniform  Sales  Act,  S  20,  sabd. 

1.  although  it  contained  provision  "AU  other 
sums  of  money  payable  to  you,  whether  evi- 
denced bj  note,  book  account  or  otherwise,  also 
any  judgments  which  you,  your  successors  or 
assigns  may  obtain  thereafter  shall  have  been 
fuU^  paid  in  money,  at  which  time  owaership 
shall  paas  to  me,"  and  although  seller  was  em- 
powered to  take  possession  of  the  property, 
credit  buyer  with  the  fair  market  value  there- 
of, and  hold  him  for  the  balance  of  the  purchase 
price. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cnat- 
tel  Mortgage;  Conditional  Sale] 

2.  Trover  and  oMvenloa  «=»g(3)~-Damand 
unnecessary. 

When  conversion  is  otherwise  shown  by  the 
evidence  a  demand  is  unnecessary. 

3.  Sales  «=3479(2)— Taking  by  vendee  of  ear 
riihtfaliy  !■  possession  af  ooadltlonai  vendor 
held  a  oonverston. 

Where  seller's  right  to  take  possession  of 
antomobile  upon  defaolt  of  obligations  Imposed 


upon  conditional  vendee  was  absolnte,  the  ex* 
ercise  thereof  by  the  vendor  made  the  ven- 
dor's possession  lawfnl,  and  when  purchaser 
subsequently  went  into  the  garage  of  the  ven- 
dor and,  under  drcomstanees  tending  to  show 
force,  resumed  possession  of  the  proper^,  his 
taking  it  from  the  lawful  possession  of  the 
vendor  was  tortious  smd  amounted  to  a  eon- 
version. 

4.  Exaootlon  ^265— Piroliasar  aaly  amaed- 
ed  to  rights  title  and  InterMt  of  JndgMenI 

debtor. 

Where  judgment  debtor  was  eondlti<nial 

vendee  of  an  automobile,  and  had  no  interest 
beyond  a  right  to  purchase  it  on  condition,  a 
purchaser  under  execution  succeeded  only  to 
his  right,  title,  and  interest,  and  where  condi- 
tional vendor,  by  reason  of  judgment  debtor's 
failure  to  keep  his  contractnal  obligations,  ex- 
ercised its  right  to  take  possession,  the  judg- 
ment debtor's  interest  and  the  title  of  the  pur- 
chaser at  the  exeendtm  sale  met  with  a  com- 
mon fate  and  were  extinguished,  even  tiwagh 
the  sheriff  and  the  purchaser  at  the  sale  bad 
□0  notice  of  the  conditional  contract. 

5.  Property  «s»9— Possession  of  ivtoninMla 
prasumad  to  continae  In  dafaadant. 

hi  a  claim  and  ddivery  action  commenced 
on  September  6,  where  possession  was  shown 
to  be  In  defendant  on  Jidy  16,  and  It  nowhere 
appears  that  he  sold  the  property  to  any  one, 
continuity  of  possession  of  the  property  by  the 
defendant  until  the  beginning  of  the  action  may 
be  preaumed. 

6.  Property  Evidence  held  aot  to  aver- 
oome  presumption  that  dsfendant  remained 
In  possession  of  propsrty  antll  oommwioe- 
msnt  of  action. 

In  daim  and  delivery  to  oDtain  possession 
of  an  automoible,  the  mere  fact  that  third  per- 
sons were  in  possession  and  seemed  to  have 
control  of  the  car  htld  Insufficient  to  overcome 
a  presumption  of  continuity  of  possession  in 
defendant,  who  was  shown  to  have  been  in  pos- 
session of  the  car. 

7.  Satw  4=^79(9)— Damages  In  addition  ta 
valae  of  automobile  held  arroneoas. 

Damages  for  depreciation  were  properly  al- 
lowed  in  claim  and  delivery  to  recover  an  au- 
tomobile, proceeding  being  brought  condi- 
tional vendor  on  failurs  of  vendee  to  comply 
with  obligations  of  the  contract,  bat  the  court 
erred  in  the  judgment  in  decreeing  that  in  case 
of  delivery  of  the  property  plaintiff  recover 
such  damages  in  addition  to  the  value  of  the 
property,  which  was  placed  at  f600;  it  appear- 
ing that  $600  was  the  unpaid  purchase  price  of 
the  car,  and  plaintiff  waa  on^  entitled  to  re- 
cover damages  to  the  extent  that  it  be  made 
whole  apon  hia  contract 

8.  Statutes  «=>i8l(l)— Conrta  iinst  look  U 
Intention  of  Legislature. 

It  is  elementary  that  in  construing  a  atat- 
ute  the  courts  must  look  to  the  intention  of 
the  lawmaking  body.    (Ducker,  J.,  dissenting.) 

9.  Evidence  «=»]  I— HMorioal  fact  that  lagla- 
lativo  oommlssion  revised  laws. 

It  Is  an  hiatorlcal  fact  of  which  the  court 
may  Uke  judldal  notice  that  the  Legislatore 


«B»For  qUiv  easts  see  sasM  tepio  and  KaT-NinCBBR  la  aU  Ksy^NnndNnd  DI|Hts  and  XMss* 


Digitized  by  Google 


Ner.) 


BTUDEBAEGB  BROS.  00.  r.  WITOHEB 

tl86  P.) 


336 


■ppofatted  eonunisslon  to  reviie  the  laws,  In- 
clndiiic  the  dril  practice  act,  and  that  the  com- 
miasion  waa  composed  of  th«  membeTS  of  the 
SiQ>reme  Conrt.    (Ducker,  J..'disBentil^.) 

10.  New  tHal  ^116(2)— wntten  notice  un- 
■MteMary  for  beglnnlig  of  tan-day  perlad 
withia  wblcb  to  move  for  new  trial. 
Under  Ber.  Laws  1912,  8  5323,  providing 
that  notice  of  intention  to  move  for  a  new 
trial  ahall  be  aerred  witliin  ten  days  "after 
notice  of  the  dedaion,"  the  ten-day  period  be- 
gins to  mn  from  notice  of  the  decision,  bow- 
ever  obtained;  written  notice  being  unneces- 
aary.   (Docker,  J.,  diBBenting.) 

Aroeal  from  District  Court.  Wblte  Pine 
County ;  0.  J.  UcFna&ea,  Judge. 

Actim  by  the  Studebaker  Bros.  Company 
of  Utah  against  A.  B.  Witcher  and  others. 
Judgment  for  plaintiff,  and  defmdanta  ai^ 
peaL   Modified  and  afOnned. 

O.  F.  Barman,  of  Ely,  tor  ai»pdlant 
Witcher. 

Cbandler  &  Qnayle,  of  EI^,  for  respcmdent 

DTJOKEB,  J.  This  Is  an  action  of  claim 
and  delivery  under  the  statute,  brought  to  re- 
cover the  possession  of  a  certain  automobile 
with  equipment  and  accessories.  The  prayer 
of  the  complaint  Is  as  follows: 

"Wherefore,  plaintiff  demands  Jadgment 
against  the  defendants  for  the  recovery  of  the 
poaaession  of  aald  property,  goods  and  chat- 
tela,  or  for  the  sum  of  $000,  the  value  there- 
of, in  case  a  delivery  cannot  be  bad,  t<ve£her 
with  ¥360  damagea.  and  for  fts  coeta  of  suit" 

The  plalntlfft  respondent  here,  prevailed  In 
the  lower  court  and  ^dgment  was  entered 
to  the  effect  that  the  plaintiff  recovw  from 
the  defendants  the  possession  of  the  property 
described  In  the  complaint,  together  with 
1150  damages,  and  In  case  delivery  there- 
of could  not  be  had  the  sum  of  $600,  the  val- 
ue of  the  property.  In  addition  to  Its  said 
damages  and  costs.  A  motion  for  a  new 
trial  was  made  which  was  denied  by  the 
oonrt.  From  the  judgment  and  order  deny- 
ing the  motion  for  a  new  trial,  the  defend- 
ant appealed;  the  defoidaut  Witcher  ap- 
pealing separately  frtnn  the  other  defend- 
ants. This  la  the  appeal  of  the  defmdant 
Witcher. 

The  trial  court  denied  the  motion  upon  the 
ground,  among  others,  that  appellant  lost  his 
r^t  to  a  ne^  trial  by  his  failure  to  apply 
therefor  within  the  time  allowed  by  law. 
This  is  one  of  the  questions  presented  by  the 
aaalgnmoit  of  errors.  Respondent  asserts 
fliat  the  motion  was  properly  disregarded 
because  not  made  within  the  time  prescribed 
by  the  statute  goveruihg  such  cases,  and  for 
the  further  reason  that  the  facta  show  a 
waiver  <tf  the  right  The  admitted  facts 
bearing  vjfoa  the  question  are  as  follows: 

On  November  80,  1818,  the  court.  In  the 


presence  of  the  attorneys  for  a];q:)ellant  ai^ 
re8p<Hident,  orally  rendered  Its  declslcm  In  fa- 
vor of  respondent  in  open  court,  and  direct- 
ed the  attorneys  for  the  latter  to  prepare 
flndlngs  and  Judgment  in  accordance  with 
the  decision.  It  was  thereupon  agreed  betweoi 
the  attorneys  for  appellant  and  respondent 
that  the  attorney  for  appellant  should  be 
advised  immediately  upon  the  entry  of  Judg- 
ment In  order  that  he  might  file  a  b<Hid  to 
stay  execution  pending  a  motion  for  a  new 
trial.  On  December  16,  1918,  respondent 
filed  and  served  upon  the  respective  attor- 
neys for  appellant  and  his  codefendants  writ- 
ten notice  of  the  decision  of  the  court.  On 
December  21,  1918,  the  appellant  on  his  own 
behalf  filed  with  the  derl:  of  the  court  and 
served  upon  counsel  for  respondent  their  sev- 
eral notices  of  Intention  to  move  for  a  new 
trial.  It  thus  appears  that  appellant's  no- 
tice of  int^tion  to  move  for  a  new  trial  was 
not  filed  or  served  upon  reapwdeat  wltliin 
ten  days  after  the  oral  decision  was  rendered 
by  the  court,  but  within  ten  days  after  re- 
ceiving said  written  notice  of  the  dedslm. 
His  counsel  contends  Oiat  such  written  no- 
tice Is  required  bf  statute  and  that  he  was 
therefore  within  the  time  prescribed  by  law. 

The  question  turns  upon  the  meaning  of 
section  381  of  the  present  dvll  practice  act  of 
this  state,  omcemtng  the  kind  of  notice  of  the 
decision  of  the  court  required  to  be  given  .to 
the  party  who  may  desire  to  move  for  a  new 
trlaL  SectUm  197  of  the  old  act  ad(q>ted  In 
1869  (Comp.  lAWS,  %  8^92)  in  respect  to  this 
requlremrat  read,  "within  toi  days  after  re- 
ceiving writtffli  notice  of  the  rendering  of  the 
dedsibn  of  the  Judge,"  and  remained  un- 
changed until  the  adoption  of  our  present 
civil  practice  act  In  1912.  Section  381  of 
this  latter  act,  omtalhing  this  requirement, 
reads: 

"The  party  Intending  to  move  for  a  new  trial 
must,  within  five  days  after  the  verdict  ox  the 
jury,  if  the  action  waa  tried  by  Jury,  or  with- 
in ten  days  after  notice  of  the  decision  of  the 
court,  or  referee,  if  the  action  was  tried  with- 
out a  jury,  file  with  tbe  clerk,  and  serve  upon 
the  adverse  party,  a  notice  of  bia  intention, 
designating  the  grounds  upon  whidi  the  motion 
vrill  be  made  and  whether  the  same  will  be 
made  upon  affidavits  or  upon  the  minutes  of 
the  court"  Section  5823,  Revised  Laws  of 
Nevada. 

It  will  be  observed  that  while  the  phrase- 
ology of  the  requlremoit  Is  slightly  altered 
in  the  latter  provision,  there  is  no  8nl>stan- 
tlol  change  except  In  tbe  omlnlon  of  the  word 
"written."  It  Is  suggested  that  ^  this  may 
have  been  an  Inadvertoit  omission  on  the 
part  of  tbe  L^slature.  We  see  nothing, 
however.  In  the  language  of  the  entire  provi- 
sion to  warrant  thU  assumption,  and  are  in- 
clined to  the  other  view  taken  by  counsel  for 
appelant  that  the  word  "notice"  was  used  In 
the  sense  of  written  notice,  as  commonly 
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meant  In  judldal  proceedings,  In  29  C;c; 
1118,  the  role  is  thus  onqaalifledlr  stated: 

"The  nile  is  well  settted  that  where  ■  notice 
il  required  or  authorized  by  statute  in  any  legal 
proceedinse  the  notice  mnat  be  in  writing-" 
Note  38;  Pearsons  t.  Lovejoy,  53  B^rb.  (N. 
T.)  407;  In  re  Cooper,  16  Johns  (N.  T.)  S33; 
Mason  y.  KeUoKKi  88  AUeh.  132;  State  t.  Elba, 
84  Wis.  188. 

The  reason  for  a  rale  wtaidi  amsnmes  that 
written  notice  la  intended  when  notice  la  re- 
quired in  a  statute  prescribing  legal  proceed- 
insv  is  as  sound  as  it  is  apparent  Contests 
arl^g  ttom  mistakes  or  misimderstandings 
which  often  might  operate  to  unjustly  de- 
prive a  party  of  his  day  in  court,  or  otlier^ 
wise  result  in  the  prejudice  of  a  legal  right, 
are  thereby  avoided  and  a  simple  and  definite 
practice  obtained. 

It  must  be  presumed  that  the  Legislature 
of  this  state,  when  it  enacted  the  statute 
containing  said  section  381,  bad  knowledge 
of  the  state  of  the  law  In  regard  to  the  sub- 
ject-matter IsTolved.  Clover  Valley  Land  & 
Stock  Go.  T.  Lamb,  43  Mev.  37S,  187  Pac.  723. 
And  it  may  likewise  be  credited  with  knowl- 
edge of  the  fact  that  the  old  practtee  act,  of 
which  the  latter  practice  act  adopted  In  1912 
is  a  rerlslon,  speciflcally  required  writtai 
notice  to  pnt  In  motion  the  time  within 
whl<^  a  party  might  give  notice  of  his  inten- 
tion'to  move  for  a  new  trial.  An  intmtion, 
therefore,  to  change  the  meaning  of  notice  in 
legal  proceedings  and  thereby  work  a  radi- 
cal change  in  a  statutory  rule  of  practice 
uniformly  extended  by  statute  over  a  long 
period  at  time,  ought  not  to  be  inferred  in 
the  absmce  of  language  furbishing  the  clear- 
est evidence  of  such  an  intent.  No  reason  of 
policy  may  be  advanced  for  sufdi  a  change, 
and,  on  the  other  hand,  it  seems  incredible 
that  the  lawmaking  body  intended  to  atxillsh 
the  simple  and  definite  procedure  of  written 
notice,  and  substitute  therefor  a  tvUlght 
Eone  wherein  the  conflicting  statements  of  op- 
posing parties  would  often  be  incapable  of 
just  solution  as  to  the  fact  of  actual  notice. 
Such  an  Interpretation  would  in  many  cases 
deprive  a  party  of  the  right  of  ai:Q)eaI.  Stat^ 
utes  giving  the  right,  of  appeal  are  liberally 
construed  in  the  furtherance  of  Justice  so 
far  as  may  be  compatible  with  the  due  pres- 
ervation of  orderly  procedure,  and  an  inter- 
pretation that  will  work  a  forfeiture  cft  such 
right  Is  not  to  be  favored. 

As  written  notice  of  the  decision  of  the 
court  is  meant  In  the  requirement  under  con- 
sideration, and  appellant  filed  and  served  his 
notice  of  Intention  to  move  for  a  new  trial 
within  ten  days  after  receiving  such  written 
notice,  he  did  not  lose  his  right  in  this  re- 
spect, unless  the  facts  shown  amount  to  a 
waiver  of  such  right  If  be  lost  his  right  to 
move  for  a  new  trial  by  waiver,  the  written 
notice  subsequently  given  could  not  restore  It 

Vpoa  the  question  of  waiver  contraded  for 


by  respondent,  its  counsel  have  cited  two  de- 
cisions of  the  Supreme  Court  of  California 
(Barron  v.  Deleval,  68  Cal.  96,  and  Gardner 
V.  Stare,  185  Cal.  118,  67  Pac.  6),  which  we 
would  discuss  if  we  did  not  de^  the  ques- 
tion decided  adversely  to  their  contention  in 
Keane  v.  Murphy,  19  Nev.  89,  6  Pac  840.  In 
the  latter  case  coimsel  for  defendant  who- 
was  the  losing  party,  was  in  court  when  the 
oral  decision  was  rendered  and  counsel  for 
plalntlfF  directed  by  the  court  to  prepare  find- 
ings accordingly.  Within  a  half  hour  there- 
after one  of  the  defendant's  attorneys  re- 
quested plaintiff's  attorney  "to  add  no  more 
costs  in  entering  the  Judgment  than  they 
could  help,"  and  plaintiff's  attorney  consent- 
ed. Upon  these  facts  the  court  held  that 
there  was  no  waiv«:  of  the  right  to  have  a 
written  notice  of  the  decision.  The  same- 
state  of  facts  aiq>ears  here.  The  acts  of  the 
attorneys  were  similar.  In  Keane  v.  Hurphy, 
j  supra,  the  attorney  requested  a  simple  favor 
concerning  costs,  and  in  the  Instant  case  the- 
request  was  for  immediate  notification  of  the 
entry  of  Judgmeift,  that  a  bond  to  stay  ex- 
ecution pending  a  motion  for  a  new  trial 
might  be  furnished.  There  la  nothing  in  this 
request  to  Indicate  an  IntraiUou  to  waive- 
wrltten  notice  of  the  decision. 

"The  legal  presumption,  of  a  waiver  of  any 
right  by  a  titigant  will  not  be  drawn,  except 
in  a  dear  case,  and  especially  not,  when  to  al- 
low such  presumption  would  deprive  a  par^ 
of  his  day  in  court."  State  v.  Murphy,  29  Nev. 
255,  88  Pac.  337. 

In  the  case  just  cited  this  oonrt  recognlaed- 
the  CfHTectness  of  the  ruling  on  the  question 
ot  waiver  in  Eeane  v.  Hutphy,  snpnt,  and. 
we  also  consider  it  sound  in  principle  and 
controlling  on  Qie  facts  presented  here. 

Appellant's  contratlon  that  the  lower  court 
erred  In  denying  his  motion  for  a  new  trial 
and  in  rendering  Judgmmt  in  favor  of  .re- 
^ndent,  in  addition  to  tb»  point  Just  dis- 
cussed, is  based  principally  upon  ttie  follow- 
ing grounds:  First,  that  there  was  no  evi- 
dence establishing  the  fact  that  a  demand 
was  made  of  the  appellant  by  the  r^pondent 
for  the  return  of  the  property ;  second,  that 
possession  of  the  property  by  the  appellant 
at  the  commencemmt  of  the  action  was  not 
shown ;  and,  third,  that  the  court  erred  to 
admitting  In  evidence  a  certain  contract 
marked  Plaintiff's  Exhibit  A,  and  in  holding 
that  the  same  was  a  valid  contract  of  condi- 
tional sale  and  not  a  chatty  mortgage. 

A  statement  of  the  facts  affecting  these 
questions  Is  necessary.  On  April  2, 1917,  one 
James  D.  Flamm,  then  a  resident  of  Salt 
Lake  Qty,  Utah,  made  and  executed  to  re- 
spondent a  certain  Instrument  in  writing, 
which  omitting  parts  unnecessary  to  A  de- 
termination of  its  legal  effect  and  the  rights 
of  ownership  and  pcssession  of  the  automo- 
bile in  dispute,  Is  in  the  following  words  and. 
figures; 
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"Stttdebaker    Conditional    Sales  Gontract 

•  •  *  To  Salt  lake  (Branch).  I.  the  under- 
Bigned  parcbaeer,  do  hereby  acknowledge  bav- 
ini:  this  day  received  from  yon  one  Stadebaker 
motorcar  17—0  Model,  tonring,  Serial  No. 
641368.  itaotorcar  No.  374S1.  for  which  I  agree 
to  pay  yon  $850.00,  of  which  I  now  pay  yon 
$250.00  and  agree  to  pay  yon  1800.00  as  the 
balance  of  the  pnrcfaaM  price  of  same,  aald 
balance  being  payable  in  installments  evidenced 
by  promissory  notes,  bearing  interest  at  the 
rate  of  8  per  cent,  per  annnm  from  date  as  fol- 
Unra:    [Statement  of  notes  and  dates  payable]. 

•  *  •  It  is  agreed  that  the  title  to  owner- 
ship In  and  right  of  posseseion  of  said  motor- 
car are  vested  in  yon  nntil  said  Indebtedness 
and  an  ether  anma  of  money  payaUa  to  ytfo, 
whether  evidenced  by  note,  book  aeconnt  oc 
otherwise,  also  any  Judgments  which  yon,  yonr 
sncceshors  or  asaignB  may  obtain  thereafter 
shall  have  been  fully  paid  in  money,  at  wtiidi 
time  ownership  shall  pass  to  me.  I  agree  to 
fnlly  insure  said  motorcar  and  keep  same  in- 
anred  against  fire  and  theft  for  your  benefit, 
paying  the  expense  thereof,  making  policy  pay- 
able to  yon  as  yonr  interests  may  appear,  and 
to  deliver  audi  policy  to  yon  upon  r«qnest  In 
«aae  the  said  insnranoe  is  not  procured  aa 
above  provided,  then  yon  may  at  yonr  option 
effect  soeh  inanrance,  and  any  outlay  therefor 
atidl  be  -and  become  a  debt  payable  under  this 
contract  on  demand.  If  any  of  my  fndebted- 
neaa  ahall  become  due  and  remain  unpaid  in 
whole  or  in  part,  or  if  said  motorcar  is  re- 
moved or  attempted  to  be  removed  from  the 
state  in  wliich  I  now  reside,  or  to  be  other- 
wise disposed  of,  or  if  I  shall  sell  or  in- 
cumber said  motorcar,  or  in  ease  of  misoae 
or  abnse  thereof,  or  whether  yon  shall  deem 
the  debt  Insecnre.  the  fnll  amonnt  unpaid  h«r«- 
nnder,  Inrioding  any  notes  ^ven,  shall  become 
dac  and  payaUe  forthwith,  and  yen  may,  with- 
out any  provlons  notice  or  demand,  and  without 
legal  process,  enter  Into  any  premiaea  where 
said  motorcar  may  be  found  and  take  posses- 
sion thereof,  after  which  you  may,  at  your 
option,  make  such  disposition  of  said  motorcar 
as  yon  shall  deem  fit,  and  all  payments  made 
by  me  may  be  retained  by  you  as  liquidated 
damages  for  the  use  of  aald  motorcar  while  in 
my  possession  and  not  as  a  penalty,  or  said 
motorcar  may  he  sold  with  or  wltiiout  notice 
either  at  piAUc  or  ptivate  sale  and  the  pro- 
ceeds, less  the  ezpowe  of  taking,  ronoving, 
hoUing  and  selling  said  motorcar,  ahall  be  cred- 
ited npott  the  amount  unpaid  hereunder;  or 
without  such  sale  there  may  be  credited  upon 
the  amount  unpaid  the  fair  market  value  of 
said  motorcar  at  the  time  of  repossessing  same, 
and  in  either  event,  in  consideration  of  the  use 
and  depreciation  of  said  motorcar,  I  promise 
and  agree  to  pay  the  balance  forfliwttiL  1 
agree  to  pay  promptly  when  due  all  taxes,  as- 
sessments, license  fees  and  other  public  chais- 
es which  may  be  levied  upon  or  in  respect  of 
said  motorcar.  I  expressly  waive  as  against 
this  agreement  all  exemptions  and  homestead 
laws  and  all  claims  for  damages  of  whatever 
nature,  also  any  and  all  provisions  of  law 
wherdn  and  whereby  it  is  required  that  any 
snm  <riE  money  shall  be  repaid  to  no  or  tiiat 
aaid  motorcar  shall  be  sold  at  public  or  private 
sale,  and  any  part  of  the  proceeds  accounted 
for  or  paid  vrw  to  meu  I  aeknowledge  the  re* 

105P^-33 


ceipt  of  a  true  copy  ni  this  contract.  James 
D.  Flamm,  Purchaser,  724  W.  South  Temple 
(Address),  Salt  Lake  City  (Count?),  Utah 
(State  or  Province),  ^tness:  A.  B.  Harri- 
son.   Witness:   . 

"Accepted  Apr.  6,  1917.  Studebaker  Bros. 
Oo.  «C  Utah  (Branch),  by  H.  6.  GrandaU,  Jr.. 
Salesman.** 


At  the  time  Flamm  executed  the  above 
contract  he  also  executed  and  delivered  to 
respondent  the  nine  promissory  notes  men- 
tioned therein.  The  respondent  was  the  owner 
of  the  automobile  when  the  contract  was  en- 
tered Into  for  the  sale  thereof,  and  then  and 
there  received  from  Flamm  the  sum  of  $200, 
leaving  a  balance  due  from  him  of  $600  with 
interest,  as  evidenced  by  said  notes.  On  June 
30,  1917,  In  Ely,  White  Pine  comity,  Nev.,  the 
car  in  question  was  sold  on  execution  at  a 
BherlfTs  sale  by  tiie  sheriff  of  said  county  for 
the  sum  of  $325,  in  satisfaction  of  a  Judgment 
rendered  against  said  Flamm  in  the  Justice's 
court  of  dy  township  No.  1.  Appellant  was 
the  purchaser  at  said  sale  and  the  sheriff  de- 
livered i>ossesslon  of  the  car  to  him,  together 
with  a  certificate  of  sale  reciting  that  under 
the  sale  "all  the  right,  title  and  interest  of  the 
defeudant,  J.  D.  Flamm,  in  and  to  the  auto- 
mobile in  question  was  transferred  to  Qie 
purchaser  on  execution." 

Two  or  three  days  before  July  16,  1917, 
appellant  placed  the  car  In  the  Service  First 
Garage  in  Ely,  a  garage  belonging  to  the 
Lincoln  Highway  Garage  Company  of  that 
city.  He  told  witness  Trerabath,  who  was  In 
charge  of  the  garage,  that  the  car  belonged 
to  one  August  Smith.  Subsequently  Trera- 
bath took  instructions  concerning  the  car 
from  Smith  and  washed  It  at  the  tatter's 
request. 

On  July  16, 1917,  the  day  Trembath  washed 
the  car,  Mr.  Qnayle,  of  the  firm  of  Chandler 
&  Quayle,  attorneys  for  respondent,  and  Mr. 
Mathlaa,  an  owner  In  the  Lincoln  Highway 
Oarage  Company,  visited  the  Service  First 
Garage.  They  moved  the  car  Into  a  place  In 
the  garage  where  It  would  not  Interfere  with 
the  moving  of  other  cars  and  by  means  of  a 
chain  and  lock  fastened  one  of  the  wheels  to 
the  frame  or  spring  of  the  car.  Quayle  in- 
formed Trembath  that  he  took  possession  of 
the  car  for  the  Studebaker  Bros.  Company, 
and  If  anything  occurred  In  regard  to  It  to  tell 
any  of  the  parties  that  the  key  was  over  at 
the  office  of  (Chandler  &  Quayle.  He  also  In- 
formed Matblas  that  snbseqneut  storage 
claims  or  charges  would  be  paid  by  respond- 
ent, or  Chandler  &  Quayle,  aa  its  agents. 

On  the  2l6t  of  July,  1017,  appellant  came  to 
the  garage  In  company  with  Mr.  Jurich  and 
the  former  asked  Trembath  to  help  move 
some  cars  so  that  he  could  get  the  car  out. 
Trembath  told  him  that  the  car  was  lodted 
up  and  that  Mr.  Quayle  had  the  key.  Appel- 
lant replied:  "We  will  talce  care  of  that;  till 
ask  yoD  to  do  la  to  help  me  to  movo  some 
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care."  Trembath  complied  with  appellants 
request  and  Jnrlch  took  the  chain  and  lock 
off  the  car  and  drove  it  out  of  the  garage. 
Appellant  then  got  Into  the  car  with  Jurlch 
and  It  was  driven  away.  The  witness  does 
not  know  how  the  chain  and  lock  were  taken 
from  the  car,  hut  beard  the  noise  caused  by 
the  removal.  When  the  car  left  the  garage 
the  body  of  the  car  was  red  In  color.  Subse- 
quently, on  August  29,  1917,  Mr.  Quayle  saw 
a  Stndebaker  automobile  painted  green  stand- 
ing on  one  of  the  streets  of  Ely,  which  he 
identified  by  number  as  the  car  In  question. 
Bartley  J.  Smlthson,  one  of  the  defendants, 
was  in  the  car  and  Quayle  told  him  that  the 
car  belonged  to  Studebaker  Bros.  Company. 
Smlthson  disclaimed  any  Interest  in  the  car 
and  stated  that  it  belonged  to  a  man  down 
the  street.  The  man  referred  to  was  George 
A.  McDonald,  also  one  of  the  defendants  in 
die  lower  court  McDonald  came  up  and 
,took  a  seat  in  the  car  and  Quayle  asked  him 
If  he  owned  the  car.  He  said,  "No;  he  bad 
an  Interest  in  it."  In  response  to  another 
question  by  Quayle  as  to  who  owned  the  car, 
be  said  that  it  belonged  to  a  couple  of  foreign- 
ers up  at  the  flat. 

This  action  was  commenced  on  Septranber 
6,  1917.  The  foregoing  evidence,  appearing 
in  the  bill  of  exceptions,  presents  all  of  the 
facts  having  any  bearing  upon  the  questions 
to  be  considered.  The  witness  Smlthson  stat- 
ed that  no  demand  was  made  on  him  by  Mr. 
Qnayle  for  possession  of  the  car  on  behalf  of 
the  respondent.  Thereafter  Quayle  took  the 
stand,  and  in  addition  to  other  testimony 
given  by  him  attempted  to  testify  that  be 
then  and  there  made  a  demand  for  the  pos- 
session of  the  automobile,  on  behalf  of  re- 
spondent, upon  Smlthson  and  McDonald, 
v/hlcb  was  objected  to  by  counsel  for  appel- 
lant, and  ruled  out  of  court. 

We  will  first  consider  the  question  pre- 
sented by  appellant's  contention  that  the 
contract  admitted  in  evidence  la  not  a  valid 
conditional  sales  contract  bnt.  In  effect,  a 
chattel  mortgage ;  and,  not  having  been  exe- 
cuted and  recorded  as  required  by  the  provi- 
sions of  the  statutes  relating  to  chattel  mort- 
gages, Is  invalid  and  unenforceable  against 
appellant,  who  was  a  subsequent  purchaser 
at  the  sherUTa  sale. 

We  will  not  consider  this  question  from  die 
standpoint  of  that  contention  made  by  cotmsel 
for  respondent,  that  because  the  contract  was 
entered'  into  in  the  state  of  Utah  and  the 
property  delivered  there  It  must  be  deter- 
mined under  the  laws  of  that  state.  It  is 
unnecessary  to  do  so,  for  the  reason  that  the 
laws  of  the  state  of  Utah  and  Nevada  con- 
cerning conditional  sales  and  chattel  mort- 
gages, which  have  any  bearing  on  the  ques- 
tions, are  Identical  as  to  conditional  sales 
and  substantially  the  same  as  to  chattel 
mortgages ;  and  we  have  found  no  authorita- 
tive decision  of  the  courts  of  the  former  state 
construing  a  G<Hitract  substantially-  the  same 
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in  all  Its  terms  as  the  one  imder  oomddera- 
tion.    The  lex  loci  contractus  Is  tberefore 

immaterial. 

[1]  There  seems  to  be  little  lUfflculty  In 
determining  from  the  terms  of  the  contract 
that  the  parties  intended  it  to  operate  as  a 
conditional  sales  contract  and  not  by  way  of 
mortgage.  Its  distinguishing  feature  in  this 
respect  Is  the  retention  of  the  title  to  the 
property  in  the  seller  until  the  full  payment 
of  the  price  Is  made  by  the  buyer.  This  con- 
dition precedent  to  the  transfer  of  title  Is  con- 
templated by  the  .Uniform  Sales  Act  Sub- 
dlvlslm  1     section  20  of  this  act  reads: 

"Where  there  Is  a  contract  to  sda  specific 
goods,  or  where  goods  are  snbseqnently  appro- 
priated to  the  contract^  the  seller  may,  by  the 
terms  of  the  contract  or  appropriation,  reserve 
the  right  of  possessloD  or  property  in  the  goods 
until  certain  conditions  have  been  folfllled.  The 
right  of  poBsession  or  property  may  be  thus 
reserved  notwithstanding  the  delivery  of  the 
goods  to  the  boyer  or  to  a  carrier  or  other 
bailee  for  the  imrpose  of  transmiasiftn  to  the 
bnyer."    Stats.  I&IS,  p.  194. 

But  appellant  Insists  that  the  provision  In 
the  contract  "All  other  sums  of  money  pay- 
able to  you,  whether  evidenced  by  note,  book 
account  or  otherwise,  also  any  Judgment 
which  you,  your  anccessors  or  assigns  may 
obtain  thereafter  shall  have  been  fully  paid 
In  money,  at  which  time  ownership  shall 
pass  to  me,"  runs  it  Into  a  chattel  mortage. 
This  provision  is  of  such  a  general  nature 
tttat  we  do  not  regard  It  as  of  much  Import- 
ance In  construing  the  character  of  the 
contract  It  does  not  relate  to  any  specific 
indebtedness.  It  does  not  appear  from  the 
terms  of  the  contract  that  there  was  any 
prior  transaction  between  the  parties  out  of 
which  an  Indebtedness  coald  arisen  Again, 
the  agreement  as  to  "all  othw  sums  of  money 
payable  to  you"  is  not  consistent  with  an 
Intention  on  the  part  of  the  parties  to  provide 
for  the  payment  of  money  to  the  seller  to 
satisfy  an  Indebtedness  growing  out  of  the 
transaction  itself,  and  referable  to  the  agree- 
ment wherein  the  seller,  on  failure  of  the 
buyer  to  insure  the  automobile  against  fire  or 
tbeft,  is  glv«i  the  optlw  to  so  Insure  it,  and 
any  outlay  made  a  debt  pa^nible  on  demand. 

If  there  were  any  anteceflent  Indebtedness 
for  which  title  to  the  property  was  retained 
as  security,  as  counsel  suppose  In  his  argu- 
ment it  Is  not  unreasonable  to  assume  that 
some  specific  reference  would  have  been  made 
to  it,  inasmuch  as  the  parties  were  at  pains 
to  evidence  all  Indebtedness  for  the  purchase 
of  the  property  by  the  promissory  notes 
mentioned  in  the  contract  and  admitted  In 
evidence  at  the  trial. 

There  Is  nothing  In  the  provisions  concern- 
ing Insurance  to  indicate  that  the  parties 
r^arded  their  transaction  as  a  mortgage. 
These  provisions  were  merely  Intended  to 
provide  protection  for  the  prt^rty  at  the  ex< 
pense  of  the  buyer  and  place  the  risk  of  its 
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lorn  by  theft  or  fire  on  th«  bay«r,  wbo  bad  tb* 

use  and  possession  of  It 

lu  BaO^  T.  Baker  Ice  Macihlne  Co.,  239  IT. 
S.  268.  86  Sup.  CC.  60,  60  ISd.  276.  the  con- 
tract In  question  contained  a  clause  teoulrinK 
Oie  vendee  to  ke^  the  property  hisured  for 
the  benefit  the  vendor,  yet  the  court  held 
the  oonttact  one  of  conditional  sale  against 
the  contoitiaa  of  an  abaolnte  sale  with  a 
mortgage  back. 

It  la  BtrongSy  nrged  that  those  provisions 
In  the  contract  whereby,  in  default  of  the 
obUgatl<ms  impeded  on  the  buyer,  the  seller 
Is  empowered  to  take  possession  ot  the  prop- 
«'t7,  credit  the  buyer  with  the  fair  market 
value  thereof,  and  hold  him  for  the  balance 
of  tbe  purdiase  pHee,  or  aiiO.  it  at  public  or 
private  sale,  credit  ttie  proceeds,  less  the 
ncpense  Incnrlfed  in  taking  posseeskm,  on  the 
pnrchase  price  and  hold  the  buyer  for  the 
balance,  dearly  Indicate  a  mortage,  App^- 
lant's  counsel  contends  that  these  provlsl<»is 
bring  the  contract  within  the  rule  announced 
In  Atkinson  v.  Japfaik,  186  Mteb.  835,  162  N. 
W.  1079.  and  recognized  in  Young  v.  RiUlips, 
aOS  lllch.  666, 169  N.  W.  822,  as  a  test  to  dia- 
tlngnlsh  an  absolute  sale  with  a  mortgage 
ba(^  &Dm  a  purely  conditional  sale.  We 
must  concede  that  the  mchigan  cases  just 
dted  are  authority  fw  the  omstructiQn 
claimed,  bat  we  find  that  the  wd^t  of  au- 
thority from  other  Jurisdictions  is  iM^lnst 
them  in  this  respect 

In  Harkness  v.  Russell,  118  U.  S.  663,  7 
Sup.  Ct  61,  30  I*  Ed.  286,  a  case  taken 
on  appeal  fnnn  the  Snpreme  Court  of  Utah, 
the  cmtract,  expi-esslng  the  condition '  that 
title  to  the  property  doea  not  pass  until 
fall  jHtyment,  also  contained  a  stipulation 
that  In  case  the  pr<^rty  was  taken  back 
by  the  seller  the  same  could  be  sold 
at  public  or  private  sale  wi&out  notice, 
or  the  seller  m^ht,  without  sale,  Indorse  the 
true  value  of  the  property  on  tiie  note  and 
collect  any  balance  due  therem  after  such 
indorsement  as  damages  and  rental  for  the 
property.  TbA  oonrt  held  the  contract  one  at 
conditional  sale. 

In  Studebaker  Bros.  Co.  v.  Man,  13  Wyo. 
358,  80  Pac.  161,  110  Am.  St  Bep.  1001,  the 
contract  Involved,  reserving  title  on  condition 
of  payment,  was  held  to  be  one  of  condltlwial 
sale,  notwithstanding  provision  therein  giving 
the  seller  the  right  to  take  possession  of  tbe 
property  on  deeming  Itself  insecure  and  to 
sell  the  same  at  public  or  private  sale  without 
notice,  and  apply  the  proceeds  on  the  note 
^ven,  or  without  sale,  Indoise  the  true  value 
of  the  property  cm  the  note.  The  buyer 
agreed  to  pay  on  tbe  note  any  balance  due 
thereon  aftw  indorsement  as  damages  and 
rental  ct  Qie  property. 

In  Freed  romlture  &  Carpet  Co.  v.  Soren- 
sen,  28  Utah.  419,  19  Pac.  664,  107  Am.  St 
Rep.  731*  3  Ann.  Cas.  684,  there  was  a  con- 
tract wlOi  a  like  amditian  as  to  the  reserva- 
tfon  of  title  In  the  seUer  until  foil  payment 


IV  tke  buyer.  The  contract  also  contained 
provlslws  empowering  the  seller  on  certain 
conttngenctes  to  take  immediate  possession  of 
the  iHropo-ty  and  to  sell  tbe  same  at  public  or 
private  sale,  and  without  notice  to  the  maker, 
and  from  the  proceeds  of  such  sale,  pay  the 
balance  then  due  on  said  note,  together  with 
all  costs  for  taking  and  selling  said  property^ 
holding  tbe  residue^  if  any,  subject  to  the  die* 
posal  of  tbe  bnya.  This  contract  was  held 
to  be  a  contract  of  conditional  sale. 

That  part  of  IJie  contract  In  the  forcing 
case  wber^  after  recaptlmi  and  sale  and  the 
ammcatlon  of  tbe  proceeds  of  any  sale  to  the 
payment  of  the  balance  due  <m  the  note,  the 
seller  Is  required  to  bold  any  residue  sub- 
ject to  the  disposal  of  tbe  buyer.  Is  certainly 
more  evidentiary  of  a  chattel  mortgage  than 
anything  In  the  contract  beCon  us.  But  the 
court  was  of  the  <^>inion  that  this  yielding 
over  surplus  clause  was  not  Inconsistent  with 
the  provision  providing  for  the  retention  of 
title  in  tbe  vendor  until  payments  In  fnll 
wen  made. 

In  the  case  of  Dodson  Printers'  Supply  Co. 
v.-  Oorbett  (Fla.)  82  South.  804,  recaption, 
sale,  application  of  the  proceeds  to  the  pay- 
ment of  tbe  debt  and  payment  ot  the  surplus 
to  the  vendee  wwe  all  stipulated  In  tbe  con- 
tract, but  tbe  court  was  of  the  opinion  that 
these  did  not  affect  tbe  real  diaracter  of  the 
Instrumoit  retaining  title  in  the  seller  as  a 
contract  of  conditional  sale. 

We  have  seen  that  in  tbe  cases  Just  dted 
the  courts  did  not  consider  dauses  providing 
for  recapdon  and  sale  of  tbe  property,  and  a 
yielding  over  of  the  surplus  to  the  buyer  aft- 
er payment  ot  tbe  debt,  or  providing  for  the 
paymait  to  the  seller  of  any  defldency,  of 
snflSdent  significance  to  give  to  the  contract  an 
effect  different  to  that  expressed  in  tbe  con- 
dition retaining  title  in  the  vendor  until  full 
payment  made.  Nor  do  we  consider  the 
dauses  In  the  contract  under  conaideratloa 
whereby  tile  buyer  agrees  to  pay  any  defl- 
dency.  Inconsistent  vWx  the  charadsr  of 
the  Instrumoit  as  a  contract  of  condltlfmal 
sale.  It  merely  d)ligates  him  for  the  absolute 
price  of  tbe  property  he  undertates  to  buy. 
This  dause  is  In  harmony  with  the  condition 
reserving  title  in  tbe  seller.  We  ctmclnde 
that  the  Instrumoit  In  question  Is  a  c<mtract 
of  CMidltlonal  sale.  As  sodi  it  Is  valid 
against  the  appellant  and  was  properiy  ad- 
mitted as  tending  to  show,  In  connection  with 
other  evidence,  title  and  right  of  possession  in 
the  respondent  to  tbe  property  Involved. 

[2-4]  We  will  now  discuss  the  qnesttcm  pre- 
sented  by  appellant's  contention  that  a  de- 
mand for  the  return  of  the  pn^rty  prior  to 
the  commencement  of  tbe  action  was  neces- 
sary In  <arder  to  maintain  It  In  an  action  of 
this  kind  a  demand  for  the  return  of  the 
property  and  a  refusal  establish  a  conversion. 
When  a  oxaverslon  is  otherwise  shown  by 
the  evidence,  a  demand  Is  imnecessary.  Pa> 
kins  T.  Barney  8  Mev.  667;  Whitman  t. 
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Vritte,  4  N«r.  4M;  Ward  T.  Omn  Blvwr 
Wood  Col.  18  Not.  44;  Hftiuan  t.  ddatoTldi. 
IS  Not.  89T.  BeQKmdent^  tigbt  to  rettke 
poBsesdon  of  flia  antranobile  upon  deCamt  of 
the  obllgatton  Itoposed  tipfm  Flanun  In  fbe 
contract  of  rale  was  atwcdnto,  and  tba  exer- 
dse  tbereaC  tbroui^  Its  agent  Qnayle,  on  the 
2l8t  Has  of  July,  1917,  made  respondeat^ 
poaaoeelcm  lawful.  Whoi,  therefore,  appdlant 
rabeequently  came  to  the  garage,  and  under 
drcTunstancea  tending  to  Bhov  force  reenmed 
possession  of  the  property,  Ida  taking  It  from 
the  lawful  possession  of  Oe  owner  was  tor- 
tious and  amounted  to  a  conrarakRi.  Conn* 
sel  fbr  aiv^lant  ctmtenda  that  the  taking  of 
Oie  antomobUe  by  the  appellant  was  not 
wrongful  or  unlawful,  for  fbB  reuon  that 
neither  he  nor  Hie  sherUT,  who  conducted  the 
sale,  had  nnj  notice  of  respondents  claim  to 
the  property.  It  Is  difficult  to  see  how  the 
absence  of  Boxfb  notice  could  affect  tbe  right 
of  possession.  Appellant  had  no  better  title 
than  Flamm.  Through  his  purchase  and  the 
certiflcate  of  sale  be  succeeded  to  all  of 
Flamm*s  right,  title,  and  interest  In  the  prop- 
erty. Flamm  had  no  Intoest  In  Oie  proper- 
ty beyond  a  right  to  purchase  It  on  cmdltton, 
whi<^h  was  subject  to  forfeiture  for  nonpay- 
ment and  by  tbe  violation  of  other  cbllgations 
Imposed  on  blm  In  his  contract  with  respond- 
ent When  the  respondent,  by  reason  of 
Flamm's  failure  to  keep  bis  contractu ral  Ob- 
ligations, exercised  Its  right  to  retake  pos- 
session of  the  property  under  the  terms  of  the 
contract,  Flamm's  Interest  and  appellant's 
title  met  with  a  common  fate  and  were  extin- 
guished. 

If  It  be  conceded  that  appellant  had  no 
notice  of  respondent's  claim  of  title  when  he 
took  the  car  from  the  garage  (which  1b  ques- 
tionable In  view  of  the  fact  that  he  evinced 
no  surprise  when  informed  that  the  car  was 
locked  and  tbe  key  at  Chandler  &  Quayle's 
ofSce  and  came  pr^ared  to  remove  the  chain 
and  lock),  this  fact  could  not  alter  the  legal 
status  at  the  matter.  The  car  belonged  to 
the  respondent  and  was  then  rightfully  in  Its 
possession.  The  fact  that  appellant  had  no 
notice.  If  It  be  a  fact,  could  not  make  his  act 
of  taking  tbe  car  out  of  tbe  rightful  posses- 
sion of  the  owner,  lawfuL  The  effect  of  ap- 
pellant's act  was  to  deprive  respondent  of  the 
possession  of  its  property  lawfully  acquired 
in  pursuance  of  tbe  rl«ht  glvea  It  in  its  con- 
tract with  Flamm,  and  however  free  from 
knowledge  of  respondent's  claim  a|q>ellant 
may  have  been,  his  act  was.  nevertheless, 
tortious  In  the  eye  of  the  law.  Aa  said  In 
Velsian  v.  Lewis,  15  Or.  543,  10  Pac.  633, 
8  Am.  SL  Bep.  168: 

"The  intent  with  which  the  wrongfol  act  la 
done  on  the  part  of  the  defendant  It  not  an  es- 
sential element  of  the  converrion.  It  is  enough 
that  the  trae  owner  has  been  deprived  of  his 
proper^  by  the  unaatborised  act  of  some  per- 
mm  who  anumes  dominion  or  control  evar  tt, 


It  Is  the  effect  of  tbe  act  wUA  eoutttutaa 

the  convwsloii.''  ^ 

The  effect  of  appellant's  act  on  Oie  21st 
day  of  July,  1917,  was  to  deprive  reqjKmdeDt 
of  the  lawful  p0Kesd<Hi  of  Its  property.  As 
the  evidence  established  a  cfmverslon,  It  was 
unnecessary  for  the  respondent  to  prove  a 
demand. 

It  has  beoi  held  by  this  court  In  an  actkm 
of  dalm  and  delivery  that  to  warrant  a  re* 
oovery  of  tbe  propertj  Invtdved  it  must  be 
shown  to  bave  been  In  the  possession  of  the 
defendant  at  the  time  of  the  oenuneocement 
of  the  actlfm.  Gardner  v.  Brown,  22  Mot.  IM, 
S7  Pac.  240.  See,  also,  Fapp  T.  UcQuUlan, 
SS  Not.  UT.  146  Pa4!:  062,  and  Nlcasoi  t. 
Reberd,  43  Mot.  274.  188  Pae  B84. 

[I]  In  the  latter  case  tbe  «Metlon  aroae 
vptm  the  pleadings,  but  In  the  two  fonnw 
cases  it  appeared  tbat  the  vnj/vrty  had  been 
transferred  by  the  defendant  prior  to  the 
action.  That  la  not  tbe  case  here.  This 
action  was  commenced  on  September  6, 1017. 
Poeseaslon  waa  - shown  to  be  In  appellaat 
on  July  le,  1917.  It  nowhere  apiMars  that  1m 
subsequently  sold  the  propoty  to  any  ana 
As  far  as  the  record  dtscloseB  he  la  tiie  only 
person  shown  to  have  invested  any  money  In 
tbe  property  since  It  waa  taken  from  the 
possession  of  Flamm.  Under  such  drcnm- 
stancea  we  think  continuity  of  the  possesston 
of  the  property  by  the  appellant  may  bo 
presumed. 

It  la  a  uniformly  accepted  general  mle 

that-;- 

"Proof  of  the  existence  at  a  particular  time 
of  a  fact  of  a  continaous  nature  givea  Asa 
to  the  inference,  within  logical  limits,  that  it 
exists  at  a  subsequent  time."  22  Cyc  86. 

This  rule  has  frequently  received  practical 
ai^lleatlon  In  the  decisions  of  tills  ,  court 
O'Nell  v.  New  York,  eta,  Mln.  Co.,  3  Nev.  141 ; 
Table  Mountain  Child,  et&,  Mln.  Go.  v.  Wal- 
lers' Defeat  SUvcr  Kin.  Oa,  4  Not.  21fi,  97 
Am.  Dec.  528;  Hanson  v.  C&IatOTldi,  IS  Not. 
395;  Tonopah  A  Goldfleld  Ballroad  Go.  v. 
Fellanbaum.  32  Nev.  278,  197  Paa  882,  Ii.  R. 
A.  191SD,  584. 

Relating  to  tbe  fiict  of  possession,  tb9  role 
is  thus  stated  In  10  R.  a  D.  873: 

'Toasesilon  being  a  fact  continuous  in  Its  na- 
ture; when  its  existence  is  onc«  abowu  It  wUI 
he  presumed  to  continne  until  the  contraitr  is 
proven." 

The  case  of  Walls  t.  rarrlngton,  27  OkL 
764. 110  Pac.  428.  35  IiL  R.  A.  (N.  8.)  11T4.  la 
one  where  tlie  possession  <tf  personal  pnqierty 
was  inyolTed,  and  is  lUusbrative  o£  tbe  pre- 
sumption of  eonttnnlty  In  this  reivaet  TUa 
waa  a  suit  In  risdevia  brou^t  to  obtain 
possession  of  a  certain  stock  tfF  Jewdry,  or  Its 
value.  Possesslm  was  sbowa  to  have  been 
delivered  to  me  of  the  defendants  on  Febru- 
ary 15,  1904,  and  audi  posaeastoa  waa  pre- 
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ramea  to  Iibtc  eonttmied  to  tbe  thus  of  the 
eomnwiieemmt  oC  the  nit  on  Decsmliet  9, 
ttOi. 

Oomud  ftir  aiifidlant  does  not  deny  the 
ininelpleof  eonttoui^aaHitea.  Bt  contends, 
bowerer,  that  the  evidence  dlBotoeee  a  diange 
of  poBBenkm  of  the  inoi»ert7  from  appeU&ot, 
prior  to  ttie  onmnencement  <tf  the  action, 
wlddi  prevents  ita  at^Ucatlon.  This  conton- 
tion  Is  based  on  the  fact  that  on  the  29tb  of 
AvsoBt,  1917,  the  deftendante  McDonald  and 
Skntfbeon  had  Uie  car  tm  one  at  the  etneets  of 
Ely,  on  the  ooeaslfm  when  Mr.  Quayle  Inter* 
Tlewed  them  concerning  it,  and  on  the  for* 
mefB  etatrannt  to  the  efCect  that  he  had  an 
IntereBt  In  it,  bat  that  It  belonged  to  a 
couple  of  foreigners  up  at  the  flat 

[I]  We  cannot  except  counsers  view  In  this 
respect  It  was  proved  that  a[^)eUant  to<A 
possession  of  the  car  on  July  16,  ldl7. 
From  this  fact  arose  the  presamptlon  of  the 
continaance  of  his  possession.  Its  effect  was 
to  creato  a  prima  fade  case  that  his  posses- 
sion was  continuing  at  the  time  of  commence- 
ment  of  the  action.  It  created  the  necessity 
of  evidence  to  overcome  tills  prima  fade  case 
of  possession.  The  evidence  relied  on  is  most 
misQbstontl&l.  The  mere  fact  that  MdCXmald 
and  Smtthson  were  In  the  car,  and  the  latter 
seemed  to  have  control  of  It,  Is  entirely  cod- 
dstent  with  the  theory  that  they  were  In 
possession  as  the  agents  of  appellant  As 
previously  stated,  there  Is  no  evidence  of  any 
transfer  from  the  appellant.  The  unsworn 
statement  of  McEtonald  that  the  property 
t>el<mged  to  a  couple  of  foreigners  up  at  the 
flat  Is  vagne  and  evasive.  As  against  the 
presumption  of  appellant* s  possession  al  the 
commencement  of  the  action,  these  Btute- 
ments  are  Insnffldent  to  form  even  the  basis 
of  a  contrary  presumption. 

[7]  niere  was  no  error  in  the  action  of  the 
eonrt  In  awarding  damages  to  the  respondent 
and  in  the  amount  fixed  In  the  Judgment. 
The  defendants  had  been  using  the  car  after 
appellant  took  pofflesalon  of  It,  and  It  la  a 
recognized  fact  that  automobiles  constitute 
a  class  of  property  peculiarly  subject  to  rapid 
depredation  in  value  through  use  and  lapse 
of  time.  These  matters  were  therefore  prop- 
^ly  considered  by  the  court  as  elemente  of 
damage  and  sustain  the  Judgment  as  to  this 
feature.  The  court.  In  lts>  Judgment  as  we 
have  seen,  ordered  that  respondent  recover 
the  car,  with  equipment  and  accessorlea,  to- 
gether with  $1S0  dfCmages,  and  In  case  deliv- 
ery of  the  property  could  not  be  had,  then 
that  the  respondent  recover  the  sum  of  $600, 
the  value  of  said  property,  In  addition  to  said 
damages.  It  appears  from  the  evidence  that 
S600  was  the  unpaid  purchase  price  of  the 
car.  The  respondent  was  only  oitltled  to 
recover  damages  to  the  extent  that  it  be  made 
whole  ui>on  Its  contract.  Therefore,  under 
the  facts  of  the  case,  the  Judgment  to  so  far 
as  It  awards  damages  to  the  event  a  delivery 
itf  the  pn^wty  cannot  be  bad  In  addition  to 


the  neomn  of  tba  value  of  pcoperty.  Is 
emmeoofl.  Mortis  t.  Allen,  17  Cat  App.  684. 
121  Pac:  690.  The  respondent,  bowevw,  ts 
entitled.  In  case  a  delivery  of  the  property 
cannot  be  had*  to  recover  its  value  as  fixed 
by  the  judgmrat  of  the  court  together  with 
toterest  at  the  legal  rate  from  tbe  taking  of 
the  property  to  tbe  date  of  Jadgmoit  W«Ua 
on  B^idevto  (2d  Ed4  I  637;  Just  v.  Porter. 
64  Mich.  066,  81  N.W.  444.  See.  also,  Blw^ 
r.  Cooney,  8  Nev:  41. 

It  Is  ordered  that  the  district  court  modify 
ite  Judgment  to  accordance  with  this  oplnbn, 
and,  as  so  modified,  the  Judgment  will  stond 
afldrmed. 

SAMDBRS,  a  J.,  and  COLEMAN,  J.  (c<m- 
currlng) .  We  concur  to  the  foregoing  optoton 
of  onr  learned  Assodate.  except  on  the  point 
as  to  whether  or  not  Written  notice  of  tbe 
decision  of  the  district  court  was  necessary 
under  the  facto  of  the  case.  Our  dvtl  pra& 
tice  act  Section  197.  [section  S292,  Cutting's 
Comp.  Laws]),  as  it  existed  prior  to  tbe  revl- 
Blon.  provided  that  a  person  totending  to 
move  toe  a  new  trial  should  serve  notice  of 
his  totention  to  do  so  wlthto  ten  days  "after 
receiving  written  notice"  of  the  dedaton, 
whereas '  toe  revlsloD  (Rev.  Laws  1012,  i 
6323)  provides  that  such  notlt^  of  totention 
to  move  tor  a  new  trial  shall  be  served  within 
tra  days  "after  notice  of  the  dedston." 

[1-11]  Of  course,  it  is  tionentary  toat  to' 
constrolng  a  atotute  the  courts  must  look  to 
the  totention  of  the  lawmaking  body.  Tbe 
qnestlon  is,  What  was  toe  totention  of  the 
Leglslatore  to  mnittlng  the  word  ''written'* 
In  the  revision?  It  is  a  historical  fact  of 
which  we  may  take  Judicial  notice,  that  toe 
Legislature  appototed  a  commission  to  revise 
our  laws,  todudlng  toe  dvil  practice  act 
That  commission  was  composed  of  the  then 
members  of  tols  court  one  of  whom  had 
served  12  years  as  a  district  Judge  and  was 
serving  bis  second  term  as  a  member  of  tols 
tribunaL  Anotoer  had  been  a  member  of  our 
LeglBlatnre,  district  attorney  of  the  most 
populous  county  to  the  stote,  and  was  serv- 
tog  his  second  term  as  a  member  of  tois 
court,  and  the  other  bad  been  a  member  of 
toe  LegisUtnre  and  Attuney  General  of  the 
stote.  Can  we  presume  that  these  mm  ondtted 
toe  word  "written"  from  the  revialm  without 
a  reasonT  XMdoitly  not  Hence  we  see  no 
escaping  the  cCTduaion  that  It  was  toe  pur- 
pose, boto  cf  the  oomml8si<m  and  of  the 
Legislature  to  fix  toe  time  for  the  beglnntog 
of  the  ranntog  of  toe  ten-day  period  withto 
which  toe  notice  ot  totention  to  move  tor  a 
new  trial  slKKdd  be  served  at  toe  monent 
notice  of  tlie  rendition  of  toe  decision  was 
received,  ^e  Supr^e  Court  ot  California, 
to  Cat  Imp.  Co.  v.  Baroteau,  116  OaL  1S6, 
47  Pac  1018,  to  passing  upon  tbe  question 
here  tovolved,  says : 

"The  appellant  conteods  that  toere  was  no 
notice  served  on  him  of  the  flUng  of  the  **^*"tir. 
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and  that  therefon  the  time  for  inflk^i  t  mo- 
tion for  a  new  trial  luid  not  expired  when  snob 
motion  was  made;  bat  sectioD  659  prorides 
now  only  that  the  motion  must  be  made  with- 
in ten  days  'after  notice  of  the  dedsion;'  and 
it  has  been  definitely  settled  that  where  It  ap- 
pears affirmatiTely  that  the  party  moving  tor 
a  new  trial  had  actual  notice  of  the  decision,  no 
formal  service  of  a  written  notice  ia  necee- 
sary.  Gray  t.  Winder,  77  Ca!.  B25,  20  Pae,  47; 
Mullaly  T.  Society,  69  Cal.  659,  11  Pac.  21B; 
Wall  T.  Heald.  05  Cal.  365,  30  Pac.  651;  Dow 
V.  Boss,  90  Oal.  SQ2.  27  Pac.  409." 

The  notice  of  intention  to  move  for  a  new 
trial  not  having  been  given  and  filed  within 
ten  days  from  the  date  when  appellant  re- 
ceived notice  of  the  decision  of  the  court,  it 
came  too  late,  and  hence  nothing  can  be 
considered  upon  this  appeal  except  the  Judg- 
ment roll,  of  which  the  findings  of  the  trial 
court  are  a  part.  We  have  considered  the 
Judgmient  roll,  and  have  come  to  the  conclu- 
sion reached  by  our  Associate  as  to  the  [Mints 
of  law  involved,  and  therefore  concur  tn  the 
order  embodied  In  his  opinion. 


HUNTER  V.  SUTTON.   (No.  2463.) 

(Supreme  Court  of  Nevada.  Feb.  7,  1021.) 

New  trial  «s>l  16(2)— Notice  of  deolaloa  start- 
Inp  rnnnino  of  ten  day  period  for  moving 
need  not  be  In  writing. 
The  "notice"  of  dedsion,  as  contemplated 
and  required  by  Rev.  Iawb  1012,  (  6323,  pro- 
viding that  a  person  intending  to  move  tor  a 
new  trial  should  eerve  notice  of  Ms  intention 
to  do  so  within  ten  days  after  receiving  notice 
(jf  the  decision,  need  not  be  In  writing. 

Duclier,  J.,  dissenting. 

Appeal  from  District  CSourt,  Pershing  (boun- 
ty; Mark  B.  Averill,  Judge. 

Action  by  Harry  H.  Hunter,  Jr.,  against 
Thomas  Sutton.  From  an  order  sustaining 
plalntUTs  objection  to  the  hearing  of  de> 
fendant's  motion  for  new  trial,  defendant  ap^ 
peals.  Affirmed. 

Booth  B.  Goodman,  of  Lovelock,  and  Camp- 
htil,  Boblna  &  Salter,  of  Wbinennicca,  for 
appellant 

B.  M.  Hardy,  of  SusanvUle.  OaU  and 
Cooke,  French  A  Stoddard,  of  Beio,  for 
respondent. 

SANDERS,  0.  J.  TblB  Is  an  appeal  from 
an  order  of  the  court  below  sustaining  re- 
Bpoadenf  a  objection  to  the  hearing  of  ap- 
ptflant'B  motion  lor  a  new  trial,  which  said 


(Ner. 

objeetiai  la  baaed  solely  upon  tbe  ground 
that  the  notice  of  lotentioi  to  move  for  a 
new  trial  was  not  filed  within  the  time  pre- 
scribed by  sectlmi  6823,  Ber.  Laws. 

Appellant  contoids  ttiat  the  notice  of  in- 
tuition to  move  for  a  new  trial  was  filed  with- 
in the  time  as  prescribed  by  the  statute,  for 
the  reason  that  no  notice  of  the  decision  of 
the  court  was  served  upon  app^nt  before 
the  tObve  of  bis  notice  of  intention  to  move 
for  a  new  trial.  It  la  the  contentlmi  of  coun- 
sel for  appellant  that  the  "notice"  of  ded- 
sion, as  cratenyilated  and  required  by  see- 
tUm  6^  Ber.  Laws,  Is  "written  notle&" 
In  otber  words,  it  Is  tbelr  contention  that, 
notwithstanding  i^tpellant  had  knowledge  ol 
the  court's  decision,  he  had  tbe  right  to  wait 
for  a  notice  In  writing  of  the  dedsiai  ttom 
the  adverse  inrty  before  tfving  notice  ctf 
his  Intention  to  move  for  a  new  triaL 

In  an  opinion  filed  cwtempcwaneoUBly  hwe- 
with,  In  the  case  of  Stndebaker  Bros.  Ca  of 
Utah  T.  A.  B.  Wltchw,  A.  Jurlch.  Qeotga  A. 
McDonald,  and  Bartiey  Sndthstm  (Na  2898) 
186  Pac.  884,  the  majority  of  this  court  la 
not  in  accord  with  aj^llant's  po8lti<ni.  For 
the  reasons  stated  In  tbe  concurring  opinion 
therein,  we  afllrm  the  order  of  the  lower 
court  sustaining  respondoit's  objection  to  the 
appellants  nft>ti«i  for  a  new  triaL 

It  Is  so  ordered. 

COLflMAN,  J.,  concurs. 

DUCKER,  J.  I  dissent.  As  my  resBtms 
for  holding  that  the  statute  Involved  means 
written  notice  are  set  forth  in  the  case  of 
Studebaker  Bros.  Go.  of  Utah  t.  A.  B.  Witch- 
er  et  al.,  filed  on  this  dat^  it  Is  unnecessary 
to  fully  restate  them. 

The  case  of  C!al.  Imp.  Co.  v.  Baroteau, 
116  Cal.  136,  47  Pac  1018.  dted  In  the  con- 
curring opinion  in  Studebaker  v.  Wltcher 
et  al.,  supra,  does  not  diauge  my  views. 
In  Ol.  Im^  Go.  v.  Baroteaa  the  Questitm  ot 
waiver  was  Involved  and  decided  by  the 
court  Upon  this  iwlnt  it  was  said: 

"But  where,  as  in  the  case  at  bar,  a  party 
makes  a  formal  written  motion  to  set  aside 
findings,  redtlng  in  bis  motion  that  the  court 
had  -filed  the  same,  he  vrill  not  be  heard  to  say 
that  he  had  no  notice  of  such  findings." 

In  my  (q;>lnion  the  case  is  therefore  of 
little  w^gbt  as  against  the  settled  rule  that, 
where  a  notice  Is  required  or  authorized  by 
statute  in  any  legal  proceedings,  the  notice 
must  be  in  writing.  There  Is  nothing  in  the 
statute  to  indicate  that  the  word  "notice** 
was  not  oaployed  in  this  technical  legal  sttiae. 
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ROHRBACHER  V.  WRIOHT  st  iL 
(Sapnms  Gourt  of  Oregon.  Fob.  1, 1921.) 


1.  Escrow*  «=3|4(I)  —  Evideooa  suffloiMt  to 
•HBtoli  fladfog  as  to  dollvery  oontrary  to 
tsms  of  escrow  agreement 

In  ooit  bj  the  owner  of  a  lot  for  caneena- 
tion  of  a  deed  and  mortsace  thereon,  on  the 
frotmd  that  the  deed,  delivered  in  escrow,  was 
deUvered  hj  the  holder  contrary  to  contUtiou, 
and  the  grantee  mortgaged  the  land,  evidence 
aa  to  the  terms  of  the  aUeged  escrow  agree- 
ment AeU  sofficient  to  sastain  the  trial  coart's 
finding  contrary  to  plaintiff's  contention. 

2.  Escrows  «s»l4(r)— Graatee  and  Mortgagee 
wltiMit  kaowlwlge  of  fraad  of  osorow  holder 
■ast  IM  prolsetod. 

Where  the  owner  of  land  ezecnted  a  deed 
with  the  grantee  blank  and  deposited  it  In  es- 
crow, and  the  grantee,  whose  name  was  filled 
in  hj  the  escrow  holder,  and  the  grantee's 
mortgagee,  did  not  participate  in  or  have 
knowledge  of  the  frand  on  the  part  of  the  es- 
en>w  bidder  against  the  owner,  they  must  be 
protected,  and  the  loss,  if  ai^,  adjoated  be- 
twees  the  owner  and  the  escrow  htrider.  Us 
agent  « 

Department  1. 

Appeal  from  Gircalt  Court,  Mnltnomali 
Coontr;  0.  V.  Oant«ibein,  Ja^. 

Snlt  iKF  Joseph  RfArbacher  against  A.  IT. 
^M|^t  ftnd  Mary  SsarkowsU.  IVom  decree 
fbr  defendants,  plaintiff  appeals.  Affirmed, 
and  salt  dismissed. 

See,  also,  95  Or.  1, 186  Pac  588. 

In  substance,  the  complaint  states  that  the 
plaintiff  at  all  the  dates  mentioaed  therein 
was  the  owner  of  a  certain  lot  tn  Ptvtland, 
and  that  at  the  Instance  of  one  Brown,  rep- 
resenting to  him  that  he  could  effect  an 
exchange  of  platutlfTs  property  f6r  a  tract 
of  land  in  Clark:  county,  Wash.,  luiowa  aa 
the  "Kangus  place,"  the  plaintiff  signed  and 
sealed  a  deed,  leaving  blank  the  name  of  the 
grantee,  the  oonsideratlm  and  description 
of  the  prt^rty,  and  the  same  with  one 
Cooper  In  escrow  on  condition  that  when 
Cooper  should  receive  a  deed  conveying  to 
plaintiff  the  Kangus  place,  the  title  thereto 
being  perfect  Cooper  ahould  complete  the 
deed  signed  by  the  plaintiff  and  deliver  it  as 
the  deed  of  plaintiff;  otherwise  not  It  Is 
Airther  stated  that,  contrary  to  the  lustruc- 
tlons  he  had  given  Oooper,  the  latter  filled  in 
the  name  of  the  defendant  Wright  as  gran- 
tee, t(^ther  with  the  descriptiCMi,  and  deliv- 
ered the  deed  thus  ccHnpleted  to  Wright  who 
tha«after  recorded  it  and  mortgaged  the 
premises  to  the  defendant  Szarkowski,  which 
mortgage  was  recorded,  whereby  the  lat^ 
d^Ioidant  claims  a  lien  upon  the  property. 
fThe  complaint  closes  with  an  aliegaCkm  that 
OB  aooonut  aC  the  transacthm  narrated  tbe 
^Intiff  la  cmtMrrassed  In       use  and  dls- 
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position  ot  t&e  property.  He  prays  for  a 
cancelation  of  the  deed  and  mortgage. 
There  Is  no  semblance  (tf  averment  In  the 
complaint  that  either  of  the  defendants  had 
any  knowledge  or  Intimation  of  the  alleged 
wnmgful  condnet  of  Cooper. 

Answering,  the  defmdants  deny  the  cMn- 
plalnt  A  hearing  hefwe  the  oonrt  resulted 
In  a  decree  validating  the  deed  and  mwtgage 
which  the  plaintiff  sought  to  have  caacded, 
and  he  has  ai^aled. 


Harry  E.  Hall,  of  Portland  (Holgate,  Mur^ 
docb  &  Hall,  of  Portland,  on  the  bri^  for 
appellant 

W.  L.  Go<^r,  of  Portland,  for  respondent 
Wright 

wmiam  BC.  Gregory,  ttf  Portland  (George 
P.  Lmt  of  Portland,  on  tbe  brief),  for  re- 
spmdeat  Ssarkowakl. 

BTTRNEirr,  0.  J.  (after  stating  the  facts 
as  above).  [1]  The  plaintiff  is  alone  in  his 
testimony  about  the  terms  of  the  all^sd  es- 
crow agreemrat  It  Is  not  pretended  that 
this  was  in  writing.  He  is  opposed  by  the 
testimony  of  Cooper  and  Brown,  who  flatly 
deny  that  tbe  Kai^us  place  was  included  in 
the  arrangement  They  omtend  that  the  es- 
crow agreement  was  to  the  effect  that  the 
plaintiff  should  have  In  exchange  for  the 
property  described  in  the  complaint  a  certain 
apartment  house  in  Portland,  and  that  the 
deed  for  the  latter  property  was  made  and 
tendered  to  him  and  by  him  refused,  ^e 
suit  seems  to  be  a  companion  case  of  Rohr- 
bacher  v.  Strain,  05  Or.  1,  176  Pac.  990,  186 
Pac.  583,  In  which  Mr.  Justice  Bennett  cmi- 
sldered  the  testimony,  reaching  the  conclu- 
sion that  as  the  trial  conrt  had  the  wit- 
nesses before  it  and  heard  their  testimony.  It 
had  a  much  better  opportunity  than  this 
court  to  Judge  of  their  truthfulness,  and  held 
that  we  were  not  justlfled  In  disturbing  the 
findings.  In  the  contradictory  state  of  tbe 
testimony  tn  the  instant  case  we  fed  bound 
by  the  doctrine  there  amumnced  as  to  the 
question  of  fact 

[2]  On  the  question  of  law  the  case  is  gov- 
erned In  principle  by  Harth  t.  PoUod^  193 
Pac.  202.  There  the  landowner  deposited 
with  his  agent  a  deed  to  property,  leaving 
the  name  of  the  grantee  blank,  to  be  filled  In 
by  the  ag^t.  The  latter  fraudulently  wrote 
In  his  own  name  and  procured  a  loan  fnnn 
the  defendant  Polloek,  mortgaging  the  prop* 
erty  in  securi^  tfawefw.  The  principle  de- 
cided In  that  case  was  that  where  a  propw- 
ty  owner  places  It  In  the  power  of  hla  own 
agent  to  debaud  an  Innocent  purchaser  mc 
Incumbrance,  the  law  will  protect  the  latter. 
In  this  case,  omcedlng  that  Oooper  violated 
tbe  terms  of  the  escrow  agreonent  it  la  not 
even  intfanatsd  In  the  complaint  that  tbe  de- 
fendant grantee  or  mortgagee  had  any  knowl- 


>VOr  otbw  eaSM      saae  topic  and  RMT-NVUBBB  In  all  K«7-Nnmbend  Dlcwta  and  EndttM* 


Digitized  by  Google 


344 


19S  FAOmO  BBPOBTOB 


edsB  ct  the  tenna  of  ttiat  agreement  or  of 
Its  exlstaice,  cnr  of  the  aiUeged  disobedience 
of  Cooper,  fniey  found  Cocker  eonlpped  with 
the  plaintiff's  deed,  ccofessedly  with  the  as- 
■ent  end  authority  of  the  plaintiff.  They 
both  acted  Innocmtiy,  ao  Car  aa  either  al- 
legation or  i^oof  is  ctncemed,  the  one  tak- 
ing and  the  other  relying  on  deUrery  of  the 
deed  aa  audiorized  and  regular.  In  such 
case,  as  the  situation  was  brought  about  by 
the  action  of  the  plaintiff  and  without  partlc- 
llMtfon  In  or  knowledge  by  the  defendants 
of  the  allied  frand  of  Co^w,  they  must  be 
protected,  and  the  loss,  It  any,  most  be  ad- 
Justed  between  the  iflalntlff  and  Us  own 
agent,  Goc^wr. 

The  decree  Is  afihsned,  and  tba  plalntUPs 
BUlt  dlsmtoaed. 

McBBIDi;  BBNSON,  and  HABBIS,  JJ., 
concur. 


STATE  V.  LONDON. 

(Sapreme  Court  of  Oregon.  Feb.  1, 1921.) 

IntoxloatiNO  liquors  «s»2l5,  216.  317,  219^ 
Complaint  for  sale  heU  ssfflelest  thoegh  sot 
speoifylnB  details. 

In  Tiew  of  Or.  li.  I  2224— C8,  complaint 
cbarging  that  defendant,  on  the  9th  of  Jidy, 
1919.  in  the  county  of  Orook  and  state  of  Ore- 
gon, UDlawfuLLy,  wrongfully,  and  malicioDsly 
sold  intoxicating  liquor  contrary  to  statute, 
etc.,  Aeld  sufficient,  though  not  describing  the 
Und  or  quantity  of  liquor  sold,  the  name  of 

pnreliaser,  or  a  deswiptlon     the  premises. 

In  Banc 

Appeal  ftom  C^Fcult  Oourt;  Crook  County; 
T.  E.  J.  Duffy,  Judge. 

Oeorge  B.  London  was  oonvicted  of  selling 
Intoxicating  liquor,  and  he  appeals.  Affirmed. 

W.  P.  Myers  and  a  T.  Tenil,  both  of 
Bend,  for  appellant. 

WUiard  H.  Wlrta,  at  PrtaieTme^  tar  the 
State. 

BBNSON,  J.  The  bm  of  exceptions  was 
stricken  from  the  record  in  this  case,  for  tbe 
reason  that  tbe  same  was  not  settled  and  de- 
termined In  the  manner  provided  by  law. 
State  T.  London,  192  Pac  4S9. 

Than  telug  no  bll>  of  exceptions,  the  only 
assignment  of  error  remoinlifg  to  be  consider- 
ed Is  the  defendant's  contention  that  the 
oomplalnt  does  not  state  facts  suffldent  to 
constitute  a  crime.  The  complaint,  omitting 
the  formal  parts^  reads  thus: 

"The  said  Oeorge  B.  London,  on  the  9th 
day  of  July.  A  D.  1919,  In  tbe  county  of 
Oiook  and  state  of  Oregon,  then  and  there 
being,  did  then  and  there  unlawfolly,  wtongf idly 
and  maUdoaaly  sell  iatoxieatlng  Uqoor,  con- 


trary to  the  statute  in  sndi  cases  made  and 
provided  and  against  the  peace  and  dljpdty  of 
the  state  ot  Oregon." 

D^endanfs  crltldism  of  tibia  a»nplalnt  Is 
to  the  effect  fbBt  It  la  so  lacking  detalla  u 
to  be  insufficient  to  Ideotlfy  the  particular 
offense  sought  to  be  diarged.  Tbla  crltldam 
would  doubtless  be  a  valid  eae  U  It  were  not 
fbr  the  provisions  of  8ectl<m  2224r-68,  Or. 

which  expressly  relleres  the  prooscntlng 
officer  from  alleging,  in  Indictments  for  this 
offense,  the  kind  or  quantity  at  Uqoor  sold, 
flie  name  of  the  purduser,  <a  a  descrlptloD 
of  the  premises  where  soiA. 

The  compialnt  satisfies  the  requirements  of 
the  statute  upon  whldi  It  b  baaed,  and  Oe 
judgment  la  tlmntore  affirmed. 


HANSEN  V.  DAY  it  sL 

(Sopraoe  Court  «t  Orcgim.   Teb.  1,  IfiZl.) 

1.  Mortgagas  «=»60l— Cosntsrolalms  for  waste 
sot  allowable  by  sheriff  ns  redemption  frosi 
foreclosere. 

In  a  salt  to  redeem  or  to  foredosa  a  mort- 
gage, coonterclaims  ordinarily  may  be  adjudi- 
cated because  aneb  suits  are  based  on  contract 
and  the  eonntereliiino  nnslly  arise  oat  of  tbe 
transactfon  invcdved  or  themselves  spring  from 
contract.  Or.  L.  |  74;  bot  In  exercising  the 
redemption  right  from  a  mortgage  sale  the 
debtor  does  not  litigate  with  piaiutiff  in  the 
writ  of  execution,  bat  tbe  transaction  is  with 
the  sheriff,  who  cannot  abate  the  amount  re- 
quired for  redemptloa  by  a  connterdalm  for 
waste  committed  by  purchaser. 

2.  Mortgages  «=»59l(2)  —  Redemptloa  after 
sale  and  oonllrmatloB  Is  a  statsteiy  right  tt 
be  strietly  pursued. 

The  privilege  of  redeeming  sfter  mortgage 
sale  and  confirmation  is  not  an  equitable  but 
a  purely  statutory  legal  right,  not  according  to 
conunon  law,  and  must  be  strictly  pnrsued. 

3.  Mortgages  «=»6I7— Burdes  of  proof  Is  oa 
mortgagor  averrisg  psrchaser's  Insolvesey  in 
redemption  suit. 

Where  plaintiff  sought  to  escape  the  con- 
sequences ot  failure  to  follow  the  strict  stat- 
utory procedare  for  redemption  from  mortgage 
sale  after  confirmation  bj  averrisv  the  par* 
chaser's  waste  and  Insolvoicy,  tiie  burden  was 
on  plaintiff  to  prove  the  same. 

4.  Mortgages  «»6I7— Evldenoe  that  party's 
name  Is  not  on  county  assaasmoat  roll  Istnfll- 
olent  proof  of  Insolvency. 

Where  mortgagor  seeking  to  redeem  dalm- 
ed  right  of  deduction  for  waste  committed  by 
purebaaer.  testimony  of  tiie  county  assessor 
and  others  that  tte  name  et  the  purehaaer  at 
mortgage  eale  was  not  on  the  aosesssunt  reU 
Is  InsuffldsMt  to  prove  porehasw'B  Inaolvcncy, 
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5.  EmNy  €=»a  —  Ofvoslig  aMm  alon  Mt 
grmmwt  f«r  J>rMlBHen. 

That  partlei  have  flppodns  ddnu  agabiBt 
each  othar  fa  inraffldent  to  fire  equity  Jnrlii* 
tfeUnn.  but  tben  maat  be  some  ottier  cmiditioii, 
ma  ineolTencr  or  nonreaidenee  of  tlw  defendant 
in  eqnltr. 

t.  Mortfapea  «s»926(7)— If  prioo  oa  foreele- 
aara  aala  la  groaaly  laada^aate,  oottftrnatioa 
•hoaM  ka  obJaotMl  f. 

If  a  parebase  price  upon  eale  under  mort* 
gaffe  foredoenre  was  groHely  inadeqaate,  it 
oofflit  to  liave  been  urged  in  objection  to  con- 
firming the  eaJe,  and  after  confirmation  it  is 
twyond  another  coart'a  power  to  question  the 
price. 

Departsnnt  2. 

Appeal  fran  drenlt  Oonrtt  Uuie  Conn^; 
J.  W.  Hamilton,  Judge. 

SnlC  by  Ethel  Hansen  against  Floyd  M. 
Day  and  another.  From  a  decree  of  the  cir- 
cuit conrt  dismissing  plalntUf's  suit,  she  ap- 
peala  Affirmed. 

The  sDbstauce  of  the  contest  here  Is  that 
the  defendant  Floyd  M.  Day  foreclosed  a 
mortgage  upon  the  property  of  the  pialntlfF. 
An  execution  was  Issued  on  the  decree,  and 
the  realty  In  question  was  sold  to  the  defend- 
ant EdyUie  V.  Day.  The  sale  wag  conflrmed, 
and  just  before  the  lapse  of  the  year  allowed 
for  red^ption  the  plaintlfT  here  served  no- 
tice upon  the  purchaser  to  attend  at  the  of- 
fice of  the  sheriff,  for  the  purpose  of  redeem- 
ing the  land,  stating  in  her  notice  In  sab- 
ataace  that  she  proposed  to  pay  the  purchase 
price,  interest,  and  taxes,  less  the  reasonable 
value  of  use  and  occupation  of  the  premises 
enjoyed  by  the  purchaser,  and  deducting 
an  amount  for  alleged  waste  committed  oa 
tbe  premises  by  the  purchaser  while  in  po» 
session.  There  Is  no  dispute  alwut  the 
amount  of  the  purdiase  price,  interest,  and 
tasua :  but  the  parHea  were  unable  to  agree 
upon  any  reductimi  therefrom  to  be  made  on 
account  of  waste  or  occupatltm,  and  hence 
BO  redemption  was  effected.  The  complaint 
allies  that  the  porduaer  Is  Insc^Tent,  and, 
U  the  money  is  paid  to  her  in  full  without 
deduction,  it  will  go  to  bar  creditors,  leav- 
ing Uie  plaintiff  without  any  adequate  ronedy 
for  tbe  liquidation  of  her  claims  for  waste 
and  occiqwtlon.  That  pleading  also  gives 
a  hlsbnr  of  the  suit  as  thus  recounted,  and 
prays  substantiaUy  that  an  accounting  be 
had  and  a  sum  be  fixed  by  the  court  for 
vhldi  the  plaintiff  may  redeem  the  property. 

The  complaint  was  challenged  in  material 
particulars  and  the  foredosnre  is  de^rit>ed 
la  substantially  the  terms  a^^earlng  in  the 
com^alttt.  For  a  cross-complaint  the  de- 
fendants allege  that  they  are  the  owners  ot 
tbe  iwoperty  and  that  tbe  plaintiff  makes 
some  claim  thereto,  hot  without  foundation 
in  &ct,  and  seek  to  quiet  title.  This,  in  turn, 
was  denied     die  reply. 


FMm  a  deetee  of  tba  dradt  oonrt  dlamlu- 
Ing  the  plaintiff's  salt  she  has  snwaled. 
Thane  Is  no  appeal  on  bdiaU  at  tbe  defend* 
anta. 

H.  E.  Slattery,  of  Eugene,  for  appellant 
Fred  E.  Smith,  of  Eugene,  for  respondents. 

BITKNKFF,  0. 3,  (after  stating  the  fticts  as 
above).  [1]  l%e  redemption  soui^t  is  not 
from  the  mortgage,  but  from  the  sale.  Higgs 
V.  MCDoffle,  81  Or.  2S6,  207  Pac.  794,  1B8 
Pac.  96S.  When  the  nunrtgage  was  due,  there 
arose  a  cause  of  soft  in  favor  of  the  mort- 
gagor to  redeem  the  property,  on  paying  the 
ddit  An  example  aucb  a  suit  1b  Sw^e 
V.  Bene,  20  Or.  328,  26  Pac.  688,  cited  In  the 
plalntlffVi  brtet  A  counterpart  of  the  mort- 
gagor'a  rl^t  was  that  of  the  mortgagee  to 
fcnedose  the  mortga^e^  In  either  a  suit  to 
redeem  or  one  to  foredoee,  comiterdalms 
ordinarily  may  be  adjudicated,  because  snch 
salts  are  based  m  contract,  and  the  comiter- 
clalms  uanally  artse  out  of  the  transaction 
Involved,  or  dse  themselvee  aprli^  from  con- 
tract Or.  L.  I  74.  In  exerdstng-the  ri|^t 
of  redemption,  the  Judgment  dd>tor  Is  not  en- 
gaged In  Utigatian  with  the  plaintllf  in  tbe 
writ  of  execution.  It  is  a  transaction  be- 
tween the  Judgment  debtor  and  tSie  dierUr, 
the  latter  of  whom  acts  only  In  a  mlntatertal 
or  executive  capadty  in  receiving  the  num^ 
and  tranafarrtaic  It  to  Oe.executtoi  creditor. 
The  officer  has  no  authority  to  abate  augbt 
of  tbe  amount  required  for  redenq^tlon. 
While  he  may  sue  the  purchaser  to  recover 
the  unpaid  amount  of  his  bid,  Bnxbanfc  v. 
Dodd,  4  Pae.  808,  tbera  la  no  snch  privity 
between  them  as  will  support  a  counterclaim 
based  on  the  purcbaaai's  demand  against  the 
Jcdgment  debtor.  The  aame  lade  of  privity 
bera  would  forbid  the  officer  from  making 
any  deduction  from  the  amount  requisite  for 
redemption. 

[2]  The  effect  of  the  decree  of  foreclosure 
was  to  bar  the  mortgagor's  right  to  redeem 
as  BUdu  ^nie  privilege  of  redeeming  after 
the  sale  and  confirmation  Is  "not  an  equitable, 
but  purely  a  statutory  legal  rigbt,"  so  de* 
nominated.  In  Dray  v.  Dray,  21  Or.  60;  67,  27 
Pac.  228.  Aa  the  remedy  is  atatntoiy  and 
not  according  to  the  course  of  llie  conmum  law, 
it  must  be  pursued  strictly,  and  as  said  in 
Doerhoefer  v.  Farrell,  29  Or.  804, 4S  Pac.  707: 

"The  right  to  redeem  from  an  execntion  sale 
Is  a  statutory  right,  and  the  court  can  neither 
increase  nor  lessen  the  burden  of  the  redemp- 
tioner." 

[1]  The  plaintiff  attempte  to  escape  this 
consequence  by  averring  that  the  purchaaw  Is 
Insolvent  Since  this  was  diallenged,  it  was 
requisite  for  the  Ida  In  tiff  to  prove  tbe  same. 

[4]  We  find,  upon  an  examination  of  the  r^ 
port  as  certified  by  the  offldal  stenographer, 
that  the  only  attempt  to  establish  the  In- 
BDlvoicy  of  the  pnrdiaser  was  that  tbe  county 
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asBeasor  was  called,  and  dedared  tbat  be 
could  not  And  her  name  on  the  assessment 
roll  ot  Iiane  ctHmtr.  Substantially^  tbe  same 
statement  w^a  made  by  the  plalntllTa  bos- 
band.  It  la  poBslble.  even  probable,  that  tbe 
names  of  sraie  of  the  wealtblest  men  In  the 
Btate  will  not  be  ftnmd  on  the  assessmeoit 
roUa  of  some  of  the  counties.  Tbexe  is  an 
utter  Allure  of  proof  upon  this  vital  qnestion. 

IS}  It  is  not  enoogh,  to  give  equity  Juris* 
diction,  that  parties  have  opposing  claims 
against  each  other.  Some  other  condition,  as 
for  instance  the  insolven<7  or  nonresldence 
of  tbe  defendant  in  equity,  must  appear  as  an 
ingredient  of  tbe  cause  before  chancery  can 
take  notice  of  such  an  issue.  24  B.  CL  Ia  SOEk 

[t]  Ckmsiderable  was  said  in  argomoit 
about  fbe  hardsblp  of  allowing  tbe  defend- 
ant to  acquire  the  property  for  about  one> 
half  of  Its  real  value.  If  the  purchase  price 
was  grossly  Inadequate,  it  ought  to  have  been 
urged  as  an  objection  to  tbe  confirmation  of 
sale.  It  Is  enough  <m  that  p<dnt  to  say  that, 
If  the  actual  value  Is  a  factor  to  be  con- 
sidered here,  it  has  beoi  tested  In  the  cruci- 
ble of  the  Bberlfl's  sale  and  verified  in  tbe 
confirmation  oria  beyond  our  luiwer  to  ques- 
tion in  Oiis  proceeding. 

The  result  is  fbat  the  decree  of  the  circuit 
court  Is  affirmed. 

McBBIDEk  B£AN,  and  JOHNS,  JJ,  con- 
cur. 


PARSER  V.  FARBER. 

(Supreme  Court  4f  Oregon.  .  Feb.  8, 1921.) 

Divorce  «=»I84(8)— Decree  oa  eonfllctlag  evi- 
dence, dismissing  both  complaint  and  cross- 
bill based  on  cruelty,  will  be  affirmed. 

In  a.  wife'  suit  for  divorce  for  cruelty  and 
■inhumen  treatment,  wherein  the  husband  filed 
crosa-bill  on  the  eame  ground,  the  evidence  be- 
ing conflicting,  and  the  case  being  largely  a 
question  of  incriminatioD  and  recrimination,  in 
which  neither  party  was  without  fault,  decree, 
dismiasing  both  the  complaint  and '  cross-bill, 
will  be  affirmed. 

Departmrat  2. 

Appeal  from  Circuit  Court.  Multnomah 
County;  J.  P.  Kavanaugh,  Judge. 

Salt  for  divorce  by  Elizabeth  Farber 
against  F.  W.  Farber.  From  decree  dismiss- 
ing complaint  and  cross-bill,  defendant  ap- 
peals. Affirmed. 

The  plalntUf,  Bllsabelli  Farber,  and  de- 
fendant, r.  W.  Farber,  were  intermarried  at 
Vancouver,  Wash.,  <m  May  7,  1914.  On  Au- 
gust 31. 1918,  she  filed  suit  for  divorce  against 


him  upon  the  grounds  of  trud  and  Inhuman 
treatment.  In  which  she  asks  for  the  custody 
of  a  minor  child,  John  Henry  Farber,  tbe 
issue  of  the  marriage,  for  alimony,  and  attor- 
ney's fees.  Tbe  defendant,  answerli^  makea 
a  gmeral  doilal.  and  pleads  the  execution  of  * 
a  separation  agreement  between  than  on  Au- 
gust 18, 1A17,  for  tiie  period  ot  one  year.  For 
a  separate  answer  and  d^ena^  and  as  a 
cross-Mil,  defendant  alleles  that  tbe  idain- 
tlfl  has  been  guilty  of  cruel  and  Irthnmsn 
treatment,  rendering  bis  life  bnrdexksome.  A 
reply  was  filed,  and  tesdmmy  was  taken  In 
open  court.  No  findings  of  fact  or  conclu- 
sions of  law  were  qiade,  but  the  court  render- 
ed a  decree  that  both  tbe  comtOalnt  and 
cross-bill  be  dismissed,  and  that  nelQier  tlie 
plalnttff  nor  die  defendant  bave  any  rdief 
against  the  other,  from  which  the  d^ndant 
appeals,  claiming  that  he  Is  entitled  to  a  de- 
cree. 

John  Ditcbbum,  of  Portland  (Dltchbum  & 
Downes,  of  Portland,  on  the  bii^  fbr  ap* 

pellant 

H.  B.  Collier,  of  Portland  (ColUer  &  Col- 
lier, of  Portland,  on  the  brie^,  fOr  respond- 
ent 

JOHNS,  J.  (after  stating  the  facts  as 
above).  We  have  carefully  read  tbe  record, 
from  which  it  appears  that  there  is  a  sharp 
conflict  between  the  evidence  of  the  plalntlCE 
and  that  of  the  defendant  If  plaintiff's  tes- 
timony be  true,  she  should  have  a  divorce. 
If  defendant's  evidence  be  true,  he  Is  entitled 
to  a  decree.  Plaintiff  Is  corroborated  by  cer- 
tain witnesses,  and  defendant  Is  corroborated 
by  about  the  same  number  of  witnesses.  A 
recital  of  the  conflicting  testimony  would  be 
of  no  value  to  this  opinion,  and  would  ^read 
upon  the  record  the  details  of  their  domestic 
life,  which  was  sometimes  happy  and  at  oth- 
er times  was  not.  It  appears  that  the  plaln- 
tlCr.  who  Is  33  years  of  age,  baa  been  pre- 
viously married  and  divorced  three  times, 
and  that  the  defendant,  who  is  69  years  of 
age,  is  not  without  matrimonial  experience; 
ills  former  wife  having  obtained  a  divorce 
from  him  upon  the  ground  of  cruelty.  The 
evidence  In  the  Instant  case  was  taken  in 
open  court,  and  the  trial  judge,  who  saw  and 
heard  the  witnesses  testify,  found  that  nei- 
ther the  plaintUC  nor  the  defendant  was  en- 
titled to  a  decree.  Each  seeks  a  divorce  from 
the  other  upon  the  same  grounds.  It  is  large- 
ly a  question  of  incrimination  and  recrim- 
ination. In  which  neither  Is  without  faulL 
The  decree  la  affirmed,  wltbout  costs  to  ^- 
ther  party. 

BUBNBTT,  a  J.t  and  BEAN  and  BROWN, 

JJ.,  concur. 
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BAKER  v.  BAKEa 


(Sitpreme  Oonrt  of  Okcod.         8, 1921.) 

DfWM  «=»37(20)--DMertloH  laataUlthsd  by 
rafBsal  df  iMtnwuru  while  llvlag  niiftr  sane 

raof. 

Id  a,  suit  for  divorce,  desertion  Is  estab- 
lished by  proof  that  the  husband  refused  to 
hare  marital  intercourse,  though  the  parties 
continned  to  Uts  under  the  aame  roof. 

In  Banc: 

Appeal  from  Circuit  Coart;  Bfailon  Oomity; 
Geo.  G.  Hnghftm,  Judge. 

Snlt  for  divOTce  by  Blary  A.  Bak«r  against 
fraqds  M.  Bafcw.  From  decree  dlamtoaing 
the  suit.  plalnUft  appeals.  Reversed,  and 
decree  granting  the  divorce  entered. 

This  Is  a  suit  for  a  decree  of  divorce,  the 
complaint  being  in  the  nsaal  form  and  charg- 
ing desertion.  The  .defendant  made  default. 
The  district  attorn^,  appeared  upon  the 
trial,  representtng  the  state,  and  there  was  a 
decree  dismissing  the  suit,  and  plaintiff  ap- 
peals. 

S.  T.  Blchardson,  of  Salem,  and  J.  B.  Boa- 
mer,  of  SUverton,  for  appellant. 

Jas.  G.  Heltz^  J>IbL  Atty^  of  Salem,  for 
the  State. 
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an  p.) 

against  the  will  of  the  plaintiff  and  was 
maintained  over  her  protestl 

Plaintiff  fontends  that  ceeaatioD  of  marital 
intercourse  for  the  term  of  one  year,  coupled 
with  the  intent  to  abandon  the  wife,  against 
her  will,  nmstltates  desertion,  even  though 
they  reside  ondo'  the  same  roof.  Tills  pre- 
sents the  Bole  qnestiott  for  our  consideration 
upon  thlB  appeal. 

There  Is  a  conflict  of  opinlim  In  the  an- 
thorlties  upon  this  subject,  the  appellate 
courts  of  a  considerable  number  of  states 
following  the  rule  of  the  early  ecclesiastical 
courts  which,  while  requiring  the  offending 
party-  to  return  and  live  with  the  plaintiff, 
never  undertook  to  compel  the  granting  of 
sexual  Intercourse.  The  states  which  follow 
tills  rule  have  held  that  a  winful  d^ilal  of 
marital  Intercourse,  however  long  continued, 
does  not  constitute  desertion.  Prall  v.  Prall, 
58  Fla.  496,  50  South.  867,  26  L.  R.  A.  (N. 
S.)  577;  Fritz  v.  Fritz,  138  111.  436,  28  N.  B, 
1058,  14  L.  B.  A.  685,  32  Am.  St.  Rep.  166; 
Pfannebecker  v,  Pfannebecker,  133  Iowa,  425, 
110  N.  W.  618, 119  Am.  St  Rep.  608, 12  Ann. 
Cas.  543;  Stewart  v.  Stewart,  78  Me.  548, 
7  AtL  473,  57  Am.  Rep.  822;  Southwick  v. 
Southwiek,  07  Mass.  327,  03  Am.  Dec.  96. 
Another  line  of  decisions  appears  to  hare 
adopted  the  reasoning  and  condu^ns  of 
that  eminent  autliorlty  Bidiop,  who  an- 
nounced the  correct  doctrine  t»  be  as  follows: 


BEtNSON,  J.  The  trial  conrt  dismissed  the 
snlt  for  the  reason  that,  In  Its  Judgment,  the 
evidence  fttlled  to  establish  statutory  de- 
sertion. 

The  evidence  discloses  the  following  facts: 
The  defendant  left  the  plaintiff  on  June  D, 
1919,  without  making  any  statement  as  to 
his  reasons  for  abandoning  her.  He  took 
their  son  with  him.  He  returned  sometime 
in  the  autumn  of  the  same  year,  at  which 
time  the  plaintiff  let  him  have  $750.  He  did 
not  remain  long,  and  again  went  to  Cali- 
fornia, but  again  he  returned  on  Christmas 
day  of  the  aame  year,  bringing  the  son  with 
Mm.  Plaintiff  was  then  the  owner  of  a 
buUdii^  in  Sllverton  which  was  suitable  for 
a  pbotograph  studio,  and  about  January  1, 
1^0,  be  there  undertook  to  carry  on  his 
T^ntar  business,  that  of  a  photographer, 
vhicb  was  continued  until  July  3,  1920,  at 
which  time  he  again  disappeared,  taking  the 
Kfa  with  him  During  the  period  from  Christ- 
mas, 1919,  to  Jnly  3,  1020,  the  family  lived 
onder  the  same  roof,  eating  their  meals  to- 
getlier.  but  occupying  different  sleeping  apart- 
ments. While  the  evidence  upon  the  subject 
is  vagne  and  unsatisfactory.  It  may  be  de- 
duced therefrom  that  at  no  time  after  de- 
fendant's first  departure  in  June,  1919,  did 
plaintiff  and  defendant  resume  marital  Inter- 
course, and  that  this  state  of  affairs  was 


"Nothing  injurious  to  the  health  can  be  re- 
qoired  ef  dther  party  in  marriage.  But  if  from 
no  eonsideratton  of  health,  and  from  no  otiier 
good  reason,  either  the  husband  or  the  wife 
permanently,  totally,  and  irrevocably  puts  an 
end  to  what  is  lawful  m  marriage  and  milawfnl 
in  every  other  relation,  to  what  distinguishes 
marriage  from  every  other  relation,  this  by 
the  better  opinion  constitutes  matrimonial  de* 
sertion,  though  the  deserting  party  consents 
still  to  live  in  the  same  house  with  the  other 
in  the  capacity  of  servant,  of  master,  of  broth- 
er, of  Hster,  <a  chil^,  or  of  friend,  either  for 
pay  or  as  a  gratuity."  1  Bishop  on  JUbrriags, 
Divorce,  and  Separation,  f  1676. 

The  doctrine  thus  stated  has  been  adf^ted 
by  a  number  of  states.  Including  the  follow- 
ing: Fleegle  v.  Fleegle  (Md.)  110  Atl.  889; 
Parmly  v.  Parmly,  90  N.  J.  Eq.  490,  106  AtL 
456;  Axton  v.  Axton,  182  Ky.  286,  206  S.  W. 
480;  Rie  v.  Ble,  34  Ark.  37;  Graves  v.  Graves, 
88  Miss.  677,  41  South.  884;  Whitfield  v.  Whit- 
field, 89  Ga.  471,  15  S.  EL  643;  Stein  v.  Stein, 
6  Oolo.  55.  Our  own  court  has  definite^ 
adopted  the  rule  enimciated  by  Bishop,  as 
above  quoted,  in  the  case  of  Slsemore  t. 
Sisemore,  17  Or.  642,  21  Pac.  820. 

It  follows  that  the  evidence  in  the  case  at 
bar  snfflcimtly  established  the  fact  of  deser^ 
tlon.  The  decree  will  therefore  be  reversed, 
and  <me  entered  here  giimting  the  divorce  as 
prayed  for. 
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BAGLEY  CO.  v.  INTERNATIONAL  HAR- 
VESTER CO.  OF  AMERICA.* 

(Sapreme  Court  of  Oregon.    Feb.  8,  1921.) 

t.  EvMnnB  «ss»424— PwM  ffridam  rata  Mt 
appllNble  winra  n»  parly  Is  «traa|er  to 
tti8  iMtranaat. 

Or.  Ii.  f  713,  exdudloK  parol  cvideDce  «f  a 
vritten  faiatnimenti  does  not  apply  In  an  ac- 
tion betveen  one  of  the  [parties  to  the  instru- 
ment and  a  stranger  who  Is  not  bound  thereby, 
but  in  Buch  case  the  written  instrnnient  hai 
only  the  effect  of  any  other  declaration  and  may 
be  contradicted  by  parol. 

2.  Appeal  and  error  ^»275  —  ExceptlOR  to 
oress-questloa  by  ooart  wltbout  request  for 
ruling  presents  do  error. 

An  exception  to  a  crosB-qoeBtion  asked  by 
the  court  without  giving  any  reason  for  the  ex- 
ception and  without  request  that  the  court 
withdraw  the  question  or  instruct  the  Jury  to 
disregard  it  presents  no  error  requiring  re- 
versal. 

3.  Appeal  and  error  «=324&— Legal  exoeptloa 
■ecessary  to  present  error. 

Only  error  which  la  legally  excepted  to 
can  be  ased  to  defeat  a  Jndgment. 

4.  Appeal  and  error  «=»692(l)-— Saatalnlat  ab* 
lection  to  question  aot  prsjidiolal  ■■  ab- 
sence of  expected  anewer. 

Even  if  it  was  error  to  sustain  an  objec- 
tion to  a  question  asked  a  witness,  that  error  is 
harmleBS  where  the  record  does  not  show  what 
was  expected  to  be  proved  by  tiie  answer  to  tiie 
qneation. 

Department  L 

Appeal  from  Gircnlt  Court,  Waahlngtcm 
Gonnty ;  J.  P.  Eftvanaugh,  Jndge. 

AcQon  by  the  Bagley  Company  against  the 
International  Harvester  Company  of  Amer- 
ica. Judgment  for  plalntUf,  and  defendant 
appeals.  Affirmed. 

The  parties  to  this  action  are  corporations. 
The  plalntifF  exists  by  virtue  of  the  laws  of 
Or^on,  and  the  defendant  by  those  of  Wis- 
cOQsin.  The  substance  of  the  complaint  Is 
that  In  April.  1918,  the  defendant  sold  to  the 
plaintiff  a  Mogul  tractor  for  a  price  paid  by 
the  plaintiff.  Ab  the  defendant  knew  at  the 
time,  the  machine  was  purchased  for  use  In 
gomal  farmwork,  was  guaranteed  by  it  to 
be  capable  of  performing  all  ordinary  and 
gWOTal  tasks  of  that  kind,  and  particularly 
of  pnllli^  three  14-lndi  plows  In  gang.  It 
Is  averred  tliat  the  warranties  were  broken 
In  that  the  tractor  would  not  perform  the 
work  It  was  guaranteed  to  do,  all  to  the  dam- 
age of  tba  pUdntlfC  In  the  full  purchase  price 
of  the  machine. 

The  sole  defense  was  the  general  issue. 
With  the  pleadings  In  this  form,  a  Jury  trial 
resulted  In  a  verdict  and  Judgment  In  favor 
of  the  idalntUC,  from  which  the  d^endant  ap- 
peals. 


KBPOBTES  (Or. 

Bartlett  Oole,  of  Portland,  for  appdlaut 
R.  F.  Peten,  of  HlllsbOTo  (Hare,  IfoAlaar 

&  Peters,  of  Hlllsboxo,  on  tiie  brief),  tar  n- 

c^Kuident 

BURNETIT,  O.  X  [1]  There  are  many  as- 
signments of  error,  but,  with  only  two  excep- 
tions, they  center  aronnd  the  proposition  that 
the  court  blundered  In  allowing  oral  testi- 
mony to  show  that  the  plalutlfl  contracted 
with  the  defendant  Instead  of  the  HUlsboro 
Mercantile  Company.  The  situation  Is  thus 
explained:  The  president  of  the  plaintiff  as 
a  witness  gave  oral  testimony  of  a  transac- 
tion for  the  purchase  of  a  tractor  negotiated 
by  himself,  on  the  one  hand,  and  the  field 
agent  of  the  defendant,  on  the  other.  As  part 
of  his  cross-examination  there  was  Introduc* 
ed  an  wder  signed  by  tbe  witness  and  ad- 
dressed to  the  Hillsboro  Mercantile  Company 
calling  for  the  purchase  by  the  witness  of 
the  tractor  in  question.  By  the  same  means 
there  was  put  in  evidence  a  printed  state- 
ment signed  by  the  witness,  acknowledging 
in  effect  that  the  warranty  given  on  the  ma- 
chine had  been  fulfilled  and  satisfied.  like- 
wise a  check  signed  1^  the  witness,  payable 
to  the  order  of  the  Hillsboro  Mercantile  Com- 
pany for  90  per  cent,  of  tbe  purchase  price, 
and  a  sale  contract  and  order  signed  by  the 
HUlsboro  Mercantile  (Company  and  addreand 
to  the  defendant,  for  the  purchase  of  the  tract 
tor,  were  put  In  evidence  by  the  defendant. 
In  other  words,  the  defendant  Introdnoed 
these  writings  for  the  purpose  of  showing 
that  the  transaction  consisted  In  the  purchase 
of  the  ma<^ine  by  the  Hillsboro  Mercantile 
Company  from  the  defendant,  and  the  sale  by 
the  former  to  the  plaintiff  under  certain  war- 
ranties expressed  in  the  writings,  none  of 
which  corresptrnded  to  the  allegations  of  the 
complaint,  and  that  the  transaction,  what- 
ever it  was,  took  place  between  the  plaintiff 
and  the  Hillsboro  Mercantile  Company  and 
did  not  Include  tbe  defendant  The  latter 
relies  np(m  section  713,  Or.  L..  reading  Qam: 

"When  tbe  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  be 
considered  as  containing  all  those  terms,  and 
therefore  there  can  be,  between  tbe  parties  and 
their  representatives  or  successors  In  interest, 
no  evidence  of  the  terms  of  the  agreement, 
other  than  the  contents  of  tbe  writing,"  with 
certain  exceptions  not  material  to  Che  present 
inquiry. 

Under  this  section  tlie  defendant  contends 
that  the  sole  and  exclusive  evidence  of  tbe 
contract  is  ^bodied  in  the  writings  menUon- 
ed,  beyond  contradiction  by  the  plaintiff. 

The  latter  maintains  that.  Inasmuch  as  the 
transactlou  narrated  In  the  writings  took 
place  between  Its  president  as  an  Individual 
and  the  mercantile  company,  it  is  not  binding 
between  the  plaintiff  as  a  corporation  and 
the  defendant,  t>oth  of  whom  were  strangers 
to  the  writings.  Ttie  controvmy  Is  solved 
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by  doe  fttfaotlop  to  tlilB  datiM  of  fbtt  qecthm 
*n)etween  the  parties  and  tbeir  ropreaente- 
tlTM  cr  aoeceHon  In  Interest**  Am  to  Bodt 
Individoals  altnte  Is  the  statute  coDclnsiTe. 
It  has  been  decided  several  times  in  this  state 
0ut  the  precept  embodlea  In  tiw  statute  ta 
not  appUcaUe  betwem  strangera  to  tiie  In- 
strument In  qnestlon  or  between  one  Of  tbe 
parties  thereto  and  anch  stranger.  The  prin- 
ciple Is  tlins  Bteted  In  22  a  J.  1292: 

"The  rale  ezclndtaif  parol  evidence  to  vary 
«r  contradict  a  written  instrument  applies  onlj 
m  controversies  between  parties  to  tbe  Inatra- 
ment  and  those  daiming  under  them.  It  has 
BO  application  in  eontrorersies  between  a  par- 
ty to  the  tnstmmest,  on  the  one  hand,  and  a 
■tranter  to  It,  on  the  other,  for  the  stranger, 
not  having  assented  to  the  contract,  is  Dot  bound 
bjr  it,  and  is  therefore  at  liberty  when  his  rights 
are  concerned  to  show  that  the  written  instru- 
ment does  not  express  the  full  or  true  character 
of  the  transaction.  And  where  the  stranger  to 
the  Instrument  is  thtis  free  to  vary  or  contra- 
dict It  by  parol  evidence,  fais  adversary,  al- 
thoa^  a  party  to  the  inatrnmentt  most  be 
cquallj  free  to  do  so." 

The  text  Is  supported  by  some  hundreds 
of  dtedoms  coming  from  nearly  every  state 
In  tbe  union,  ^nie  doctrine  Is  also  tenght  by 
the  following  precedento  In  this  court:  Padflc 
Biscuit  Goi  T.  I>ngger.  42  C^.  613,  70  Pae. 
523 ;  Smitb  t.  VunnvnF  &  Herchante'  Matkm- 
al  Bank,  S7  Or.  S2,  110  Fac.  410;  Zbnmerle 
r.  GbUders,  6T  Or.  460.  186  Fac.  849;  Bobi- 
8cm  T.  O^W.  B.  ft  N.  Oo.,  90  Or.  490, 176  Paa 
601  Ibe  reaB<Hi  of  the  rule  is  tiiat  to  be 
oondnsiTe  In  Utigatlon  a  contract  must  be 
binding  upon  both  litigants.  Tbe  obligatkw 
most  be  mutual,  else  there  Is  no  contract  If 
one  party  is  not  bound,  neither  Is  the  other. 
When  the  cause  on  trial  is  between  Individu- 
als me  of  wlimn  is  a  stranger  to  die  Instru- 
ment, it  may  be  Introduced  In  erldrace  to 
amtradtct  the  litigant  party  who  signed  it; 
but  in  such  a  case  It  ia  no  more  than  any 
other  InofHislstent  dedaratlon  of  the  parly. 
It  may  be  »plalned,  varied,  or  contradicted 
by  blm  in  8U<^  an  action.  It  becomes,  then, 
merely  a  question  of  fact  for  the  Jury  to  de- 
termine whether  or  not  the  witness  party 
is  q^eaiking  the  truth  in  testifying,  and  this 
may  be  afltected,  so  far  as  the  jury  may  de- 
termine, by  his  ccmtradlctory  statements  em- 
bodied In  the  contract  offered  In  evidenoe. 

it,  t]  Anotlier  enw  im  predicated  upon  llie 
cmduct  of  the  trial  Judg^  occurring  when  tbe 
field  agent  of  the  defendant  was  being  cross- 
examined.  Tbe  Judge  himself,  on  his  own 
motion,  took  part  In  the  cross-examination, 
winding  VP  with  this  auestlon:  "Bow  would 
yoD  feel  if  you  had  sold  a  tractor  to  a  cos- 
tomer  and  when  it  was  put  to  tiie  test  It 
would  not  pull  the  plow?"  At  this  poin^ 
Quoting  from  the  bill  of  ens^tions,  "the  de* 
Cendant  objected  to  the  examlnatl«i  being 
made  by  13ie  court,  and  the  court  m&de  ao 


ruUng  tbereoD."  No  reason  tar  Oie  ezoepttoa 
la  given.  As  disdosed  by  tbe  bill,  It  was  a 
mordy  captions  objection.  It  does  not  ap* 
pear  that  the  court  was  asked  to  withdraw 
tbe  qnesdon  from  the  Jury  or  directly  to  In- 
struct It  to  disregard  It.  It  Is  much  like 
some  examinee  of  objecting  to  tbe  conduct  at 
counsel,  without  taking  a  ruling  of  the  court 
<m  ttie  subject  As  no  decision  was  made, 
tboe  is  no  faidt  apparent  In  the  record  on 
that  assignment.  Moreover,  mly  enw  wbidi 
Is  l^lly  excepted  to  can  be  used  to  defeat  a 
Judgment  This  has  been  the  procedure  In 
this  stete  since  Kearney  v,  Snodgraas,  IS  Or. 
811,  7  Pac:  809. 

[4]  OAe  defendant  says  also  ttwt  Uie  court 
was  wrong  In  refusing  to  allow  Ite  field  agent 
to  answer  Hds  qnestiim:  "Did  yon  ever  help 
the  Hlllsboro  MeromtUe  Gomps&y  nmke  any 
sales  besides  thlsr*  No  showing  of  what  was 
expected  to  be  proved  tqr  the  answw  to  this 
question  aimtean  lii  ttie  bill  of  exceptions.  So 
far  aa  dlsdioeed  the  record,  this  q>ecUlcar 
tion.  If  enor  at  all.  Is  negligible. 

In  brief,  on  the  principal  question  the 
plaintiff  was  not  concluded  in  thte  action  1^ 
the  writings  growing  out  of  ite  transactlai 
with  a  stranger  to  tiie  lit^tlon,  and  lience 
there  was  no  error  In  allowing  oral  testimony 
w  that  subject 

The  Judgment  Is  affirmed. 

McBBIDB,  BBNSON,  and  HABBIS,  JJ.. 
concur* 


STATE  V.  WONG  WEN  TEUNG. 
(Supreme  Oonrt  of  Oregon.   Jan.  25,  1921.) 

1.  Wltsesses  «»2e6(4)— Redlreot  exanlaatloa 
of  witaess  held  admlsslbie. 

In  a  proaecntion  of  a  Chinaman  for  mur- 
der, involving  the  question  of  defendant's  iden- 
tity as  the  slayer,  where  a  witness  who  testi- 
fied on  direct  examination  that  she  saw  a  man 
who  in  height,  balld,  and  movement  resembled 
the  defendant  sboot  tbe  deceased  was  cross- 
examined  as  to  whether  most  Chinamen  whom 
she  had  seen  were  not  of  the  same  rise  auA 
build,  testimony  on  redirect  examination  that 
witness  had  picked  defendant  out  of  a  number 
of  Chinamen  as  the  one  who  corresponded  in 
size  and  build  and  general  appearance  with  the 
man  who  did  tbe  shooting  held  admissible  to 
rebut  tbe  inference  that  all  Chinamen  fitted  the 
description  of  the  one  who  committed  the 
crime. 

2.  Criminal  law  ^1 169(12)— Defendasfs 
statement  that  he  had  previously  been  eon- 
flsed  In  Jail  without  proof  that  statemast 
was  volnntery  held  harmless. 

In  homicide  prosecation,  police  officer's  tes- 
timony as  to  Us  conversation  with  defendant 
in  which  defendant  admitted  that  he  was  con- 
flttcd  In  Jail  six  weeks  previous  to  the  arrest 
for  the  homldde,  without  preliminary  proof  of 
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ToluBtsrinen,  held  barmleBB,  vhere  stich  fact 
appeared  in  tbe  narration  only  inddentally,  and 
where  coart  emphaticaUr  instructed  iarj  not 
to  consider  the  fact  tliat  defendant  had  been 
preriouilT  confined  in  the  jail. 

S.  Crrmlaal  law  «s»40ft-O«rMdMrt't  adnla- 
sion  af  axtramna  fturta  does  aot  ra^Blra  pra* 
llnlRuy  proof  at  ta  voluatariaaaa. 

Defendant's  admiarion  of  extraneoua  facts 
not  involTing  goilt  oonld  be  receired  fn  evi- 
dence of  Bucfa  facts,  withotit  preliminary  proof 
of  voluntarinesB,  as  required  in  regard  to  a 
confession  acknowledging  guilt  or  an  admission 
m  tbe  nature  of  a  confession. 

4.  Hamldda  «=S3|70— Taitlmoiy  aa  to  dafaad> 
ant's  resldonoo  at  time  of  homlolda  held  na- 

terial. 

In  prosecution  for  mnrder.  where  it  was 
the  theory  of  the  state  that  tbe  crime  bad 
been  minutely  planned,  and  had  been  committed 
by  some  one  who  was  familiar  with  the  local- 
ity and  acquainted  with  the-  habits  of  deceased 
as  to  the  customary  time  of  leaving  hia  place 
of  business,  testimony  as  to  the  length  of  time 
defendant  had  lived  in  the  dty  and  his  place 
of  abode  at  time  of  homicide  held  material. 

5.  Wftaoasea  «=»277(4)— Defendant  who  testi- 
fied In  OWN  behalf  may  be  cross-examined 
as  to  all  matters  pertaining  to  direct  exami- 
nation. 

A  defendant  who  elected  to  teatify  in  bis 
own  behalf,  under  Or.  L.  |  1534,  waives  the 
constitutional  protection  guaranteed  by  Const, 
art.  1,  §  11,  as  to  matters  germane  to  facts 
testified  to  on  direct  examination,  and,  sab- 
ject  to  the  limitation  that  the  cross-examina- 
tion shall  pertain  to  the  testimony  given  upon 
the  examination  in  chief,  the  accused  subjects 
himself  to  the  same  liabilities  on  eroas-exami- 
nation  as  other  wltnassea. 

6.  Witnesses  <»=>277(4)— Crata-wanlnatloi  of 
defendant  held  proper. 

In  prosecution  of  a  Chinaman  for  murder, 
where  defendant  on  direct  examination  denied 
that  be  was  connected  with  the  commission  of 
the  crime  or  that  be  was  acquainted  with  the 
deceased  and  testified  that  be  had  no  motive 
for  committing  the  murder,  cross-examination 
as  to  how  long  he  bad  been  in  the  dty,  as  to 
his  purpose  in  coming  to  the  city,  and  as  to  hia 
membership  in  certain  Chinese  organisations 
held  proper. 

7.  Criminal  law  ^l045~MlaoondMt  ef  eonn- 
sel  not  considered  In  abtenoe  of  rollni  oa  ex- 
ception ttiereto. 

Alleged  misconduct  of  counsel  will  not  be 
considered  on  appeal  where  there  was  no  rul- 
ing by  tbe  court  on  exception  taken  thereto. 

8.  Criminal  law  <^I049— Error  mnat  bn  predl- 
eatad  on  ruHag  of  eoort 

Oeneralty  error  must  be  predicated  upon 
some  ruling  or  dectsira  of  the  trial  court  in 
order  to  review  the  semo  on  appeal  to  Supreme 
Court 

Department  1. 

Appeal  from  Circuit  Court,  Multnomab 
County;  W.  N.  Qatens,  Judge. 


Wong  Wen  Tsquk  was  convlctea  of  mnr- 
der in  the  second  degree  and  lie  appeala. 

Affirmed. 

Defendant,  Wong  Wen  Teong,  was  indicted 
for  the  crime  of  murder  in  tbe  second  degn6 
for  ahooting  and  Itilllng  one  Joa^h  Gue  cot 
March  27,  1917,  in  Uultnomah  coimty.  He 
was  tried  by  tbe  court  and  a  Jury,  resulting 
In  a  Judgmoit  of  conTlctlon  on  June  27, 1917, 
and  appeals. 

The  evidence  produced  at  the  trial  Indicat- 
ed that  Joseph  Que  was  the  proprietor  of 
an  oyster  house  located  on  tbe  south  side 
of  Madison  street,  between  Second  and  Third 
streets,  in  the  city  of  Portland,  tbe  prem- 
ises being  known  as  No.  2B0  Hftdlson 
street.  Madison  street  runt  In  an  easterly 
and  westerly  direction,  and  Is  crossed  by  both 
Second  and  Third  streets,  the  latter  being 
one  block  west  of  the  former.  Jefferson 
street  runs  parallel  to,  and  one  block  south  ot 
Madison  street,  and  is  likewise  crossed  by 
Second  and  Third  streets.  At  approximately 
8  o'clock  on  the  evening  of  March  27,  1917. 
Joseph  Cue  and  one  of  his  employee,  IVmy 
Maravltcb,  left  the  oyster  house  before  men* 
Honed,  and  while  Joseph  One  locked  tiie  Aoor 
thereof  Maravitdi  proceeded  to  cmnk  a  two- 
aeated  Ford  automobile  belonging  to  Gne  and 
which  for  some  time  previous  thereto  had 
been  standing  in  front  of  the  oyster  house, 
facing  in  an  easterly  direction.  Uaravitcb 
thereupon  took  his  place  on  the  left  side  of 
the  front  seat  of  the  automobile,  preparing  to 
drive  the  same,  and  Joseph  One  seated  him- 
self beside  Maravitch.  As  tiie  lattw  started 
the  automobile  In  motion  an  exclamation 
from  Joseph  One  cansed  Maravitch  to  look 
towards  the  sidewalk  alongside  the  automo- 
bile, and  at  that  time  he  saw  defradant  take 
a  gun  from  his  pocket  and  discharge  the  name 
Into  the  automobile.  A  number  of  shots  were 
fired  from  the  south  side  of  the  automobile, 
and  after  a  brief  interval  a  number  from  the 
north  side.  Maravitch  brought  the  automo- 
bile to  a  stop  near  tlie  southwest  comer  of 
Second  and  Madison  streets.  The  shooting 
resulted  in  the  death  of  Joseph  One  and  In 
the  wounding  of  Maravitch. 

The  evidence  adduced  further  purported  to 
disclose  that  prior  to  the  shooting  a  small 
runabout  automobile  had  been  standing  on 
the  south  aide  of  Madison  street  near  the  in- 
tersection of  ^liird  street,  and  defadant  was 
seated  therein  apparently  awaiting  an  oppor- 
tunity to  carry  out  his  purpose;  tbat  when 
Joseph  Gue  came  out  of  bis  place  of  business, 
as  heretofore  related,  tbe  runabout  automo* 
bile  was  driven  easterly  on  Madison  street  to 
a  point  near  where  the  automobile  of  the 
deceased  was  standing;  and  that  defendant 
th&i  jumped  from  the  running  board  of  the 
runabout  and  committed  the  crime  for  whldi 
he  stands  convicted.  After  the  shooting  de- 
fendant ran  sontli  cm  Seoond  atreet  to  Jeffeiv 
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Km  street,  then  ran  up  Jeffmon  street  to 
3Mrd  street,  and  after  numliig  aoatti  on  Third 
street  some  two  bUx^  was  d^itnred  hy  Bay 
C.  Bladonar,  who  had  closely  followed,  and 
had  not  lost  stflSit  of  defendant,  tnaa  near 
the  scene  of  Uie  shootliur. 

The  defense  oAered  was  Qiat  of  mlstalcA 
Identity. 

Bobt  F.  Hagulre,  of  Porfland  {Winter  ft 
Magnire  and  John  F.  Logan,  all  of  Portland, 
on  the  brief),  for  appellant 

Dan  J.  Malarkey  and  E.  F.  Bernard,  Deputy 
DIst  Atty.,  both  of  Portland  (Walter  H. 
Evans,  Dist  Atty.,  of  Portland,  on  the  brief), 
for  the  Stat& 

BEAN,  J.  (after  stating  the  facta  as  above). 
Upon  the  trial  Mrs.  JStta  G.  Parrish,  a  witnesa 
for  the  state,  testified  on  direct  examination 
that  she  saw  a  man,  vho  in  height,  build, 
and  movement  resembled  the  defendant,  shoot 
the  deceased  and  then  run  arovnd  the  comer. 
She  did  not  positively  identify  the  defendant 
She  did  not  see  the  face  of  the  man  who  did 
the  shooting.  On  cross-examination  she  was 
aftked  nnmerons  questions  tending  to  elldf 
testimony  to  show  that  most  oth»  Chinamen 
were  of  the  size  and  bnlld  attributed  by  the 
witness  to  the  man  who  did  die  kllUng.  She 
was  asked  If  It  was  not  tme  that  most  Cldna- 
men  whom  the  witness  had  seen  were  of  the 
rize  and  hnlld  described  by  her,  to  wbldi 
interrogatory  shelnswered  In  the  affirmative. 
Over  the  objection  and  exceptlcm  of  defend- 
ant, on  redirect  examination,  after  directing 
her  attention  to  her  former  testimony,  she 
was  Interrogated  and  answered  as  follows: 

"Q.  *  *  *  As  bearing  upon  that  phase  of 
yonr  testimonr,  I  want  to  ask  yon  if  it  is  not 
the  fact  that  yon  looked  at  a  oumber  of  CbinS' 
men  together  very  recently  and  for  the  purpose 
of  seeing  If  yon  could  ptdt  out  of  them  tbe  one 
who  corresponded  in  rise  and  build  and  you 
knew  him?   A.  Yes,  sir.   •  •  • 

"Q.  When  and  vhere  was  it  you  were  ex- 
hibited a  nmnber  of  Cbinamen  together  to  see 
whether  or  not  you  could  pick  the  one  out  of 
the  number  all  together  that  corresponded  in 
size  and  build  and  general  appearance  with  the 
man  who  did  the  shooting?  A  J  saw  a  number 
together  upstairs,  but  I  simply  lacked  him  out 
a^  the  one  I  saw.  the  first  time,  fn  Jail  when 
the  deteetive  brou^  him  In." 

[1]  The  admission  of  this  testimony  la  the 
first  error  assigned.  It  Is  clear  from  the  tes- 
timony that  the  witness  Mrs.  Parrish  only 
attempted  to  Identic  the  defendant  not  as 
the  man  who  did  the  shooting,  but  as  corre- 
sponding In  size  and  bulid  to  that  person. 
The  plain  purpose  of  the  questions  was  to 
enable  the  witness  Mrs.  Parrish,  by  giving 
antecedent  drcnmstances,  to  remove  the  In- 
ference left  by  the  cross-examination.  This  is 
one  of  the  very  important  purposea  Cor  which 
a  redirect  examination  is  permitted.  State  v. 
McGahey,  8  N.  D.  293,  298,  56  N.  W.  753. 
It  appears  from  the  testimony  elicited  upon 
cross-examination  that  the  defense  examined 


the  witness  Mrs.  Parrish  as  to  the  rise  and 

build  of  Chinamen  in  general,  and  as  to  their 
comparison  with  the  man  whom  the  witness 
■aw  doing  the  lOtootlng.  TbB  witness  Indicat- 
ed that  the  descr^Mlon  which  she  had  given 
would  fit  most  other  Chinamen.  This  subject 
was  a  branching  off  from  the  direct  examlna- 
ti(m  and  tended  to  leave  the  Jury  to  draw  an 
Inferoice  that  tiiete  was  nothing  in  the  size 
and  bnlld  and  general  characteristics  of  the 
man  who  did  the  shooting  to  identify  Urn 
with  the  defendant  more  than  with  other 
Chinamen.  It  la  difficult  for  a  witness  to 
particularly  describe  a  poraon.  In  view  of 
the  nature  and  extent  of  the  cross-examina- 
tion. It  was  not  error  on  redirect  examination 
to  show  that  wh«i  Mrs,  Rtrrlah  saw  a  number 
of  Ohlnese  together  she  was  able  to  idck  out 
the  one  who  corresponded  In  size  uid  build  to 
the  man  ahe  had  previously  aeen  doing  the 
shooting,  in  order  to  rebut  the  Inferoice  Qiat 
all  Chinamen  fitted  the  description  of  the  aae 
who  committed  the  crime.  0.-W.  B.  A  N. 
V.  8.  P.  ft  S.  By.  Co.,  83  Or.  528,  168  Pac.  600, 
980,  Ann.  Gas.  19180,  901;  Farmers'  Bank  t. 
Saline,  83  Or.  SM,  307,  54  Pac.  190;  WUlis 
Horticultural  Fire  Belief,  77  Or.  621,  625, 162 
Paa  250;  40  Cyc.  et.aeft.;  5  Jones  on  Evi- 
dence, {  871  et  aeq.;  Com.  t.  Hughes,  188 
Mass.  221. 226,  66  N.  B.  716;  Walker  v.  Stete, 
186  Ind.  663,  667,  86  N.  E.  856;  UnderhUl  on 
Criminal  Evidence,  p.  68,  f  55. 

2  Wharton's  Grim.  Bv.  (10th  Ed.)  S  039,  p. 
1807,  npholda  the  identification  by  a  witness 
after  arrest  of  accused  as  the  person  whom 
be  saw  commit  the  crime.  The  text  is  based 
upon  Yarbrough  v.  Stat^  105  Ala.  48,  16 
South.  768,  and  Bearsrs  r.  State,  103  Ala.  36^ 
38. 16  South.  616.  In  the  latter  case,  wblc-h  is 
similar  to  the  one  at  bar,  the  Identity  of  the 
defautant  with  the  assassin  was  the  matter 
Ifi  issue;  hla  dtfensa  being  an  allied  allhl. 
After  the  witness  Growdo:  had  testified  to  the 
fiicts  of  the  killing  and  the  presence  and 
flight  of  the  man  whom  he  saw  run  from 
near  the  scene  of  the  murder  and  his  recogni- 
tion of  tlw  d^endant  as  the  man,  he  further 
testified,  on  interrogation  by  the  state,  that 
he  saw  the  defoidant  the  next  morning  after 
the  kllUng,  when  he  was  in  custody  of  the 
officers.  Witness  was  then  asked  by  the 
prosecution,  "Did  you  recognize  the  man 
then  under  arrest  as  the  man  who  had  dcme 
the  assassination  and  run  off  the  evening 
before!"  Over  the  objection  of  the  defmdant 
the  witness  answered  in  the  affirmative.  It 
was  held  there  was  no  error  In  this  ruling. 

The  authorities  are  somewhat  conflicting  In 
regard  to  the  Identlflcatlon  of  the  accused 
from  an  Inspection  of  the  person.  Mr.  Whar- 
ton says  that— 

"The  prevailing  weight  of  authority  favors 
the  relevancy  of  testimony  obtained  either  by 
bodily  exhibition  or  examination  of  accused." 
2  Wharton's  Crim.  Ev.  S  937,  p.  1800. 

It  seems  to  us  that  the  real  objection  to  the 
tosUmony  is  as  to  its  wdght,  and  not  to  its 
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competency,  aItbous£h  tlie  diallenge  la  not  fn 
that  form.  Ttia  d^endant  wu  poeltiTdy 
Identifled  as  the  man  who  committed  tha 
crime  by  Tony  Maravitch,  witness  on  behalf 
of  the  state,  who  was  In  Uie  antunobne  with 
Joseidi  One  when  he  was  shot  Ifte  defend- 
ant was  poaitlT^  IteDtlfled  by  Fred  B. 
Folds,  witness  for  the  state,  who  was  an  eye- 
.  witness  of  the  klUlng,  as  the  person  who  did 
the  shooting.  rChe  witness  Folds  also  idcntt- 
fled  the  defendant  after  he  was  arrested  and 
broui^t  bade  to  the  scene  of  the  crlm&  l%e 
testlm<my  tended  to  show  that  after  the  Shoot- 
ing Uie  perpetrator  ran  south  on  Second  street 
Ray  Blacbmar,  a  witness  for  the  state,  tes- 
tified that  at  the  dme  of  bearing  the  shots 
fired  he  was  a  .  short  distance  amy  in  an 
antomoblle,  and  npon  approaching  tbe  scene 
saw  a  man  ninnlng  on  Sectmd  street;  that 
he  followed  the  man  in  his  automobile  for 
some  little  distance,  keei^g  In  si^t  of  him, 
antf  apprehKided  him  end  brought  him  batik 
to  the  i^ace  where  tbe  shooting  occurred  and 
turned  him  over  to  an  officer. 

The  counsel  for  defendant  cites  and  relies 
upon  the  case  of  State  t.  Houghton,  4S  Or. 
125,  71  Pac.  982,  where  the  witness,  who  was 
an  officer,  was  erroneously  permitted  to  tes- 
tify that  the  prosecuting  witness  recognised 
defotdanf  B  photogra^  at  tlie  police  statltm 
as  a  photograph  ot  the  person  who  he 
claimed  bad  committed  the  crime.  The  pros- 
ecuting witness,  whose  name  was  Balch,  was 
not  under  oath  when  he  niade  the  sfatemmt, 
the  substance  of  which  was  detailed  by  the 
officer.  There  was  subsequent  testimony 
tending  to  show  that  defendant's  photograph 
was  in  tbe  rogues*  gallery  because  of  his 
hsTlng  committed  other  crimes,  and  the  evi- 
dence tended  to  prore  tbe  c(siimtorion  of  other 
disconnected  crimes  by  defendant  •  Ihis  was 
lield'  to  be  error.  The  case  differs  widely 
from  tile  case  at  bar. 

Assignment  of  error  No.  2  is  predicated  up- 
on the  testimony  of  J.  D.  Webster,  a  poUoe 
officer,  who  was  a  wltnms  fi>r  the  state.  He 
was  asked  if  he  knew  the  defendant,  Wong 
Wen  Tbnng,  and  when  and  where  he  had  first 
seen  him.  He  answered  in  effect  that  he 
knew  him  by  sight  oonld  not  ^ve  the  exact 
data  when  he  first  saw  him,  but  It  was 
about  the  middle  of  F^mary  at  the  dty  Jail. 
Tbia  was  without  any  objections  or  sugges- 
tion of  incompetency  on  the  part  of  defend- 
ant The  witness  also  stated  that  he  saw  tb^ 
defoidant  the  next  morning  after  the  killing, 
March  27,  when  he  was  in  custody,  and  that 
he  had  a  conreraatltm  wifli  him  on  March  SiH, 
1917,  In  the  Jail  corridor,  when  Officer  J.  W. 
Moorelock  was  present.  Upon  the  witness 
b^ng  requested  to  state  to  tbe  Jury  what  the 
conversation  was,  the  witness  was  asked  by 
counsel  for  defendant  "Did  yon  warn  blm 
that  as  a  defendant  he  had  certain  rights?" 
He  answered  "No,**  that  he  did  not  warn 
him  at  all,  for  the  reason  that  he  had  no  in- 
tentlon  ot  discussing  anything  about  the  case. 


Objection  was  tntopoaad  connnl  flor  de- 
fendant to  the  effect  that  tbe  defendant  being 
In  custody  gives  rise  to  tbe  presomptton  that 
he  was  apeafeing  under  duress  and  fear,  and 
file  testlmtHiy  was  '^ot  ocnnpetent  nnlesa  he 
be  shown  to  have  been  warned  In  making  hSs 
statement  of  his  rights  and  warned  of  the 
fact  that  the  statement  ml^t  be  used  gainst 
blm."  Upim  the  objectlm  being  overruled 
defendant  oonnsd  duly  saved  an  exception. 
Whneupon  the  witness  stated.  In  eflTect,  that 
bo  asted  defendant  how  long  he  had  beoi  in 
Portland,  and  was  tcdd,  "About  alx  weeks," 
and  asked,  "Whue  did  yon  [the  defendant] 
come  txomT  and  was  told  "San  IVandlsoo^" 
and  that  then  the  witness  asked  the  defend- 
ant, "Were  not  you  one  of  Qiose  five  or  six 
boys  in  Ma  6  corridor  over  there  about  six 
weeks  ago,  coming  up  from  San  Francisco 
and  being  picked  up  by  the  detecdvesT"  and 
that  the  deftodant  said  'Tes."  The  Pend- 
ant was  then  asked,  "What  mm  be  had  been 
living  in  when  be*  was  arrested  this  timeT* 
and  he  said,  "It  was  225%  MUn  street" 

Defendants  oouuRd  moved  the  court  "to  In- 
stmct  the  Jury  to  'dlsr^ard  any  of  the  tas- 
tinKoiy  of  the  witness  relative  to  any  ot  ftia 
matters,  other  than  those  whidi  refer  to  the 
location  and  movements  of  Oie  defendant  imp 
mediate^  prior  to  the  27th  day  at  MardL,** 
Tlie  counsel  tot  tbe  state  stated  that  nothing 
vras  daimed  for  the  fftct  that  the  d^endant 
was  arrested  at  the  time  mentioned.  Tlw 
court  stated  to  the  Jury: 

"We  have  the  testimony  of  the  witness  to 
the  effect  that  be  was  a  recent  arrival  firon 
San  Frandseo.  I  will  Instniet  the  Joiy  tfaat 
the  fact  that  he  was  in  Jail  is  wtt  to  be  con- 
ridered  them." 

It  is  daimed  In  defendant's  brief  that  it 
was  error  to  admit  the  testimony  in  regard  to 
tbe  statements  of  defendant  because  "the 
questioning  officer  did  no^  first  make  (dear  to 
the  accused  that  his  statemenbi  must  be  made 
volunterlly,  and  that  when  made  thc^  ml^t 
be  used  against  blm  at  the  trial."  Tbe  same 
question  was  befere  this  court  In  Stote  v. 
Wilder,  188  Pac;  444,  to  which  an  opinion  was 
rendered  November  23, 1020;  In  that  case  it 
was  contnded  on  b^udf  of  the  defaadvit 
that  tbe  admission  of  ttie  testlnHmy  <tf  Uie 
sheriff  and  his  deputies  regarding  a  confes- 
sion  made  1^  the  d^oidant  after  arrest  and 
confinement  in  Jail  was  envr.  It  was  shown 
that  the  confession  was  made  without  coer- 
cion or  threate  and  without  any  promise  of 
ImmuDlty.  It  was  claimed  by  the  d^ense 
that  the  defoidant  should  Iiave  beoi  warned 
Oiat  anything  be  mig^t  say  would  be  tiaed 
against  him  npon  the  trial,  and  ttiat  he  need 
not  make  any  statement  unless  he  wanted  ta 
It  was  held  in  an  opinion  by  Mr.  Justice 
Benson  that: 

"The  tact  that  a  eoBfesBion  Is  mads  wUbont 
the  accused  having  been  cautioned  that  it  may 
!>•  used  against  liim  does  not  render  tbe  evi' 
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deuce  incompctoit,  nnleaa  there  la  a  statute 
which  invalidateB  a  confeasion  which  Is  obtain- 
ed when  the  accneed  la  not  ao  cautioned.  12 
Cyc.  463.  In  this  state  we  hare  no  such  stat- 
Qte,  and  it  haa  been  held  by  this  court  that  a 
confeMkm  i»  not  rendered  inadmlsBible  1?  tb» 
fact  that  accused  had  not  been  advised  as  to 
his  legal  rishts.  State  Scott,  63  Or.  444, 128 
Pac.  441;  SUte  t.  McPheraon.  7Q  Or.  871t  141 
Pac  1018." 

[2,  8]  It  iB  contended  oti  behalf  of  defend- 
ant Uiat  this  testimony  was  offered  for  the 
purpose  of  showing  that  defendant  had  been 
arrested  by  ihe  detectlTes  and  confined  In 
jail  some  six  weeks  prior  to  the  time  of  his 
arrest  for  the  crime  charged.  It  is  apparent 
that  the  fact  that  the  defendant  had  been  In 
Jail  appeared  In  the  narration  referred  to 
by  the  police  officer  only  Incidentally.  It 
was  at  first  referred  to  wlQioat  objection  by 
d^endanfa  coansel.  The  court  plainly  and 
emphatically  instructed  the  jnry  at  the  time 
not  to  conaolder  the  fact  that  defendant  was 
In  jail.  Under  the  clrcmnstances  of  this 
case  no  error  prejudicial  to  the  rights  of 
defmdant  was  committed.  State  v.  I^les- 
ton,  45  Or.  346,  353,  T7  Pac.  738;  State  v. 
Foot  Tou,  24  Or.  61,  66,  32  Pac.  1031,  33  Pac. 
637.  It  was  not  claimed  by  Oie  officers  that 
the  defoidant  was  arrested  for  any  crime. 
For  aught  that  appears,  he  may  have  been 
detained  for  Information  or  as  a  witness. 
There  was  no  attempt  to  put  the  diaracter 
of  defendant  In  issue.  The  statement  of  the 
defendant  alluded  to  was  not  a  ctnf^ion, 
but  merely  related  to  the  time  be  came  to  the 
city  of  Portland  and  the  place  from  which 
be  came.  It  was  an  admlsslfm  of  extraneous 
facts,  not  Involving  guilt,  and  could  be  re- 
ceived in  evideaoe  of  such  facts,  witliont 
preliminary  proof  of  v<^untarine8s,  as  re* 
qutied  in  regard  to  a  confessitm  acfcnowledg- 
Ing  guilt,  or  an  admission  in  the  nature  of 
a  confessiMi.  State  v.  Heidenreldi.  29  Or. 
381,  40  Pac  7S6;  State  v.  Brinkley,  66  Or. 
134,  140, 104  Pac.  803.  lOS  Pac.  708 ;  State  t. 
Beinhart,  28  Or.  466,  477,  38  Pac.  822 ;  Read 
T.  State,  195  Ala.  671,  71  South.  96 ;  People 
T.  Weber.  149  GaL  826,  86  Pac.  671. 

[4]  It  is  claimed  by  the  def^iae  that  the 
■tatement  of  def^dant  to  Officer  Webater 
was  not  relerant  or  material.  That  part  of 
the  ctatemoit  reiadng  to  the  loigth  of  hia 
reatdoioe  In  Portland  and  his  place  of  abode 
at  the  time  of  the  homicide  was  material.  It 
was  Om  theory  of  the  state,  and  the  purport 
ot  tbn  evidence  that  the  crime  had  been  ml- 
nntoly  jrianned  and  committed  by  some  one 
who  was  familiar  with  the  locality  and  ac- 
quainted with  the  habits  of  the  deceased,  as 
to  his  coBtmaaxy  time  ot  leaving  his  place  of 
buslnees.  The  evidoace  Indicated  that  the 
perpetrator  was  mUting  and  watchii^  for  the 
deceased  In  an  aatom<AUe  some  half  block 
distant  and  Instan&y  recognized  him  in  the 
dnA  ot  the  evening  when  he  came  ont  of 
Us, store.  The  evidence  disclosed  that  da- 
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fendant  when  captured  was  fleeing  In  a  direc- 
tion opposite  to  his  place  reeldenca  There 
was  no  prejudicial  error  in  admitting  the 
testimony. 

The  third  assignment  of  error  relates  to  the 
crtws-ezamlnatlon  of  the  defendant,  who  tes- 
tified as  a  witness,  and  related  what  he  claim- 
ed was  his  connection  with  the  shooting.  He 
was  asked  where  he  was  living  the  night  that 
Joe  Oce  was  shot,  and  answered  that  he  was 
living  In  the  laundry,  and  that  he  had  been 
working  there  about  five  weeks,  and  stated 
the  kind  of  wmk  he  had  been  doing ;  that  at 
the  time  of  the  shooting  he  was  standing  at 
the  entrance-of  a  barber  sht^  on  First  street 
a  little  ovar  a  block  away  fr«a  the  scene  of 
the  crime,  with  the  Intention  of  getting  a  hair 
cut;  that  upw  hearing  the  ahots  he  t)ecame 
frightened  and  ran  south  on  Third  street,  a 
little  over  a  block,  and  when  he  came  to 
JeflecBon  street  and  had  crossed  the  Intersex 
tlon  a  man  came  runnli^  west  on  Jefferson 
street  and  turned  the  comer  about  the  same 
time  defendant  did  and  disappeared  betweoi 
two  houses  on  the  comer  and  he  never  saw 
him  again ;  and  that  defendant  ran  on  south 
to  the  comer  jot  Columbia  street  and  was 
there  captured. 

On  croes-examlnation  by  counsel  for  the 
state  defendant  was  asked  the  question, 
When  did  you  come  here  from  San  Fran- 
cisco?' Over  the  objection  and  exception  of 
defendant's  counsel  that  it  was  not  proper 
cross-examination,  he  answered,  "February 
15,  1917."  He  was  also  asked,  "When  you 
came  here  from  Son  Frandsco,  what  did  you 
come  up  here  for?"  To  this  question  the 
same  objection  was  made  and  exception 
saved.  He  answered,  "I  go  on  Ong  Hans' 
cannery,  because  In  California  I  had  drawn 
money  to  go  to  that  cannery."  Over  the 
objection  and  exception  of  counsel  for  defend- 
ant the  following  testimony  was  elicited  on 
crosB-examiuatlm : 

"Q.  Do  you  bdong  to  the  Hop  Sing  tong? 

A.  Yes,  sir. 

"Q.  How  long  have  yon  beloMged  to  the  Hop 
Sing  tong?  A.  About,  almost  two  years. 

"Q.  Yon  belonged  to  it  down  in  Sim  Frands- 
co?      Tes,  sir. 

"Q.  When  did  you  come  here  from  San  Fran- 
dsco?  A.  February  16,  1917. 

"Q.  That  is  after  the  American  calendar? 
That  was  after  thia  tong  war  started,  when  you 
came  here,  between  the  Hop  Sing  tong  and  the 
Suey  Sing  tong  and  the  Bing  Kong  tong?  A. 
I  don't  know  which  and  which  it  was.  At  the 
time  I  only  knew  the  Suey  Sing  and  the  Hop 
^g.  It  does  not  relate  to  the  Hop  Sing.  •  «  « 

"Q.  Whereabouts  ia  that  cannery?  A.  I 
never  been  there.  I  don't  know  where  the  can* 
nery  is.   *   *  • 

"Q.  Tou  were  still  in  Portland  on  the  27th 
of  March,  on  the  night  of  the  shooting?  You 
had  not  gone  to  the  cannery  yet?  A.  No;  the 
cannery  people  hadn't  began  yet,  and  I  was 
working  here. 

"Q.  Well,  did  you  work  all  the  tine  yon  weES 
hare?  A.  Zos.  •  •  • 
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"Q.  When  yon  came  to  PorUand  there  were 
several  men  came  with  yon,  were  there  not? 

A.  Yes. 

"Q.  Did  any  of  the  rest  of  them  go  down  to 
that  laundry?  A.  No. 

"Q.  Yon  were  the  only  one  that  went  to  that 
laundry  out  of  . that  bunch  that  came  with  yon? 

A.  Tes,  sir. 

"Q.  These  boys  that  came  with  you,  you 
knew  aU  of  them,  did  you?  A.  I  didn't  know 
them,  but  they  were  down  in  California.  I 
knew  them  on  the  train,  that  la  all. 

"Q.  Some  of  these  boys  who  came  on  the 
train  with  yoo  here  are  up  in  jail  aren't  they?" 

To  Oie  last  question  ohjectlon  was  made, 
as  not  proper  cross-examination,  which  objec- 
tlou  was  sustained  by  the  court  Counael  for 
defendant  took  mceptlon  to  the  action  of 
counsel  for  the  state  in  asking  such  a  ques- 
tion as  misconduct,  but  there  was  no  ruling 
thereon  made  by  the  court 

It  Is  contmded  by  counsel  for  defendant 
tbat  the  cross-examination  did  not  pertain  to 
facta  to  which  the  defaidant  had  testified 
upon  his  direct  examination,  and  that  the 
same  was  not  proper  cross-examination.  Sec- 
tion 1634,  Or.  L.,  provides  that  a  defendant 
in  a  criminal  action  is  a  competent  witness  in 
bis  Dim  behalf,  and,  when  offering  himself  as 
a  witness,  he  shall  be  deemed  to  have  given 
tbe  prosecution  a  right  to  cross-examine  up- 
on all  fbcts  to  which  he  has  testified  tend- 
ing to  his  .conviction  or  acquittal. 

In  tiie  case  of  State  t.  Bartmess,  83  Or. 
110, 124,  64  Pac.  167, 171,  Mr.  Justice  Moore, 
fifpMklng  for  this  court  In  regard  to  the  scope 
of  cross-examination,  said: 

"A  fair  construction  of  the  statute  in  ques- 
tion leads  us  to  conclude  tbat  defendant  in  a 
CTiminal  action,  having  voInntarUy  testified  in 
his  own  behalf,  may  be  cross-examined  In  re- 
lation to  an  facta  and  matters  germane  to  the 
testimony  given  by  him  on  his  examination  in 
chief." 

In  the  case  of  State  v.  Miller,  43  Or.  325, 
at  page  S30,  74  Pac:  658,  at  page  Mr. 
Justice  Wolverton  uses  the  following  lan- 
guage: 

"The  statute,  however,  is  not-  to  receive  an 
unduly  restricted  or  narrow  construction,  and 
the  cross- examination  must  extend  tbe  inquiry 
to  facts  and  matters  manifestly  germane  and 
relevant  to  the  facts  testified  to  in  chief,  tend- 
ing to  their  explanation  and  elucidation,  and  in 
this  respect  may  be  as  searching  and  broad 
as  the  foundation  upon  which  it  rests." 

In  State  v.  Lem  Woon,  57  Or.  482,  490, 107 
Pac.  974,  112  Pac.  427,  which  was  a  case  in 
which  many  of  tbe  features  were  similar  to 
the  case  at  bar,  the  defendant,  Lem  Woon, 
was  convicted  of  murder  in  the  first  degree. 
The  defendant  testified  In  his  own  behalf  in 
order  to  establish  an  alibi  to  the  effect  that 
he  was  In  his  rooms  at  tbe  time  of  tbe  com- 
mission of  the  (slme.  He  also  testified  at 
length  as  to  what  took  place  at  tbe  hospital, 
when  he  was  taken  there  by  the  offlcera  im- 


mediately after  bis  arrest,  for  Identification 
by  the  wounded  man.  The  cross-examination 
related,  among  other  things,  as  to  whether 
or  not  one  Jo  Bong,  whmn  he  named  as  one 
who  had  eaten  anpper  at  his  roonu^  had  gone 
out  during  the  time  referred  to  and  how  icmg 
he  had  been  goiie;  also  as  to  bis  acquaint- 
ance witb,  and  his  Identification  ot,  Lee  Ta.1 
Hoy  and  Lee  Hueng,  who  were  at  Uie  hospi- 
tal, and  as  to  whose  statements  lie  bad  tetO- 
fled  on  direct  racamlnatlon.  To  this  cross- 
examination  defendant  objected.  Mr.  Justice 
Eakln  said,  at  page  ^  of  67  Or.,  at  page  977 
of  107  Pac;: 

"Thus,  even  if  the  cross-examination  does 
make  him  a  witness  against  himself,  it  is  not 
objectionable  on  account  thereof,  provided  it 
relates  to  matters  properly  e<umected  with  his 
examination  in  chief.  No  error  was  commit- 
ted In  permittisg  tiila  cross-examination." 

In  California  under  a  statute  (Pen.  Code, 
I  1823)  providing  that,  when  the  accused 
offers  "himself  as  a  witness,  he  may  be  cross- 
examined  by  the  couns^  tm  the  people  aa  to 
all  matters  about  which  he  was  examined  in 
chief."  It  was  held  In  the  case  ot  People  t. 
Fong  Chlng,  78  Cal.  169,  20  Pac  396,  that 
testimony  in  chief  by  the  accused  as  to  his 
birth,  parentage,  education,  and  business 
opened  tbe  door  wide  enough  to  allow  blm  to 
be  asked  on  croes-examinatlon  whether  he 
had  ever  been  arrested  before.  In  People  v. 
Bozelle,  78  Cal.  84,  20  Pac.  36,  unA&  such 
statute  it  was  held  that  a  defendant  who 
testifies  tbat  he  did  not  commit  the  crime 
may  be  asked  on  cross-examination  any  ques- 
tion showing  his  testimony  to  be  false,  as 
whether  he  wrote  a  certain  letter  whlcdi  am- 
tradlcted  his  testimony.  People  v.  Cllne.  83 
Gal.  374,  23  Pac.  391,  Is  to  tbe  effect  that  one 
on  trial  for  stealing  property  which  he  testi- 
fies he  purchased  of  a  certain  person  may  be 
cross-examined  as  to  the  present  wbereatwuts 
of  the  alleged  vendor  and  tbe  prlsonnr'a 
efforts  to  procure  his  attendance  at  the  trial. 
See  note  to  People  v.  TIce,  16  L.  B.  A.  669. 

[6,  8]  Under  our  statute.  In  a  criminal  pro- 
ceeding defendant  who  elects  to  testify  In  his 
own  behalf  waives  tbe  congtitutional  protec- 
tion guaranteed  by  section  11,  art  1,  C<»isUtn- 
tlon  of  Or^on,  as  to  all  matters  germane  to 
the  facts  to  which  he  has  testified  upon  his 
examination  In  chief.  State  v.  Deal,  62  Or. 
568,  670,  98  Pac.  165.  In  the  cross-examina- 
tion of  a  defendant  who  is  accused  of  a  crime, 
tbe  state  should  not  be  held  to  a  rigid  rule 
which  would  restrict  tbe  cross-examlnatitm, 
so  as  to  prevent  Inquiry  as  to  any  matters 
which  would  throw  light  upon  tbe  testimony 
given  in  chief  and  properly  connected  there- 
with In  any  way.  Subject  to  the  limitation 
that  the  cross-examination  shall  pertain  to 
the  testimony  given  upon  the  examination  in 
chief,  the  accused  subjects  himself  to  tbe 
same  liabilities  <hi  cross-examination  as  do 
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Other  vltnesses.  1  Wbarton,  Grim.  Br.  p. 
905,  f  4S0.  It  must  be  conceded  that  the  pros- 
ecutor Is  not  required  to  frame  bis  questions 
Id  the  language  used  by  counsel  upon  the  ex> 
amlnatl<Hi  In  dilet.  The  Inquiry  upon  cross- 
cxaminatlm  maj  axtend  to  facts  and  circum- 
stances apparently  germane  to  the  facts  testi- 
fied to  In  chief.  The  <TOBS-examlDatIon  may 
be  88  searcUng  and  broad  .88  the  foundation 
upon,  whldi  it  rests.  The  defendant  had 
teetlfled  to  the  ttteet  that  he  had  no  cmnec- 
tion  with  the  commlasloa  of  the  crime,  that 
he  was  not  acquainted  with  the  deceased,  and 
had  no  motive  for  committing  the  murder. 
The  cross-examination  pertained  to  the  mat- 
ters  elicited  upon  the  examination  In  chief 
and  did  not  transcend  the  bounds  of  the  rule 
goTemlng  the  same,  as  enunciated  by  the 
above  authOTittes. 

In  the  case  of  State  t.  Joisen,  70  Or.  1&6, 
158,  140  Pac.  740,  dted  on  behalf  of  defend- 
ant the  cros8-acamlnatl<m  related  to  a  dls- 
coonected  offense,  which  took  place  in  Bell- 
ingbam,  Waah.,  involTlng  trouble  between  de- 
fendant and  a  woman  of  that  place.  The 
case  is  not  paralM  with  the  one  at  bar.  The 
same  may  be  said  of  the  case  of  State  t. 
Saunders.  14  Or.  800,  32  Pac.  441.  where  this 
Inquiry  was  made  of  defendant  on  cross- 
examination,  "Did  you  not  kill  a  man  In 
Texas  before  coming  here?"  The  defendant 
In  the  latter  case  was  also  interrogated  In 
regard  to  his  carrying  a  pist(^  target  prac- 
tice, and  being  a  center  shot. 

[7, 1]  T%e  defendant's  counsel  also  makes 
objection  to  certain  statements  of  the  dis- 
trict attorney,  in  bis  argument  to  the  jnry 
In  reference  to  the  Hop  Sing  tong  headquar- 
ters, an'd  in  criticism  of  one  Quug  San's  con- 
duct in  making  arrangements  for  the  conven- 
ience of  the  defmse.  The  prosecutor  referred 
to  Qang  San  as  "counsel  for  the  defendant" 
and  made  other  r^narks.  Exception  was 
taken  to  the  statement  of  the  district  attor- 
ney, but  no  ruling  by  the  court  was  obtained 
thereon.  Therefore  we  cannot  pass  upon  the 
matter.  As  a  general  rule  error  must  be 
predicated  upon  some  ruling  or  decision  of 
the  trial  court  in  order  to  review  the  same 
upon  appeal  to  this  court.  State  v.  Anderson, 
10  Or.  448 ;  Boyd  v.  Portland  Electric  Co.,  37 
Or.  667,  570,  62  Pac.  378,  52  L.  R.  A.  509; 
State  V.  McAvoy,  57  Or.  1-4,  109  Pac.  763; 
Watts  V.  S.  P.  S.  Ry.  CJo.,  88  Or.  192,  204,  171 
Pac.  901;  State  v.  Kapsales,  90  Or.  56,  58, 
175  Pac.  433.  We  And  no  cfmduct  on  the  part 
of  the  prosecution  in  the  present  case,  car- 
ried to  that  extent  which  would  prevent  a 
fair  trial,  or  bring  the  case  within  the  rule  of 
State  V.  Barton,  70  Or.  470, 142  Pac.  84a 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  vt  the  lower  court  Is  affirmed. 

BUBNBTT,  a  J.,  and  McBBIDB  and 
HABBIS,  JJ.,  concur. 
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(Supreme  Conrt  of  Oregon.    Veb.  8,  192L) 

1.  Frauds,  statats  of  «=s>25— Promise  to  pay 
amp1oy4s  of  another  that  promisors  might 
reoelve  timber  manufactured  held  not  within 
statats. 

Defendants'  agreement,  In  consideration  of 
sawmill  employees  foregoing  enforcement  of 
their  claims  for  services  performed  and  stump- 
age  famished,  and  continuance  of  their  assist- 
ance in  the  business,  in  order  that  defendants 
mi|^  receive  ties  manofactored  from  the  logs 
which  the  employees  procured,  that  they  would 
pay  for  such  services,  as  evidenced  by  orders 
fixing  the  amount  drawn  by  the  millowners  on 
defendants  in  favor  of  the  claimant  employees, 
was  not  within  the  statute,  b^ng  a  promise  to 
pay  their  own  debt 

2.  Trial  «ss>295<S)— lastnwtisa  In  aeUea  ea 
asslpned  orders  en  defaadaats  act  erroaaous 
la  view  of  charge  as  whole. 

In  an  action  by  an  assignee  on  orders  given 
by  a  sawmill  to,  its  employees  on  defendants 
and  accepted  by  defendants.  Instruction  that, 
whatever  defendants'  oral  intention  may  have 
been,  if  they  induced  plaintiff's  assignors  to  be- 
lieve they  were  to  be  paid  from  the  first  pro- 
ceeds of  the  sale  of  certain  ties,  and  that  the 
daim  of  plaintiffs  assignors  should  be  paid 
before  defendants,  and  the  assignors  reframed 
from  asserting  their  Uens,  defendants  would  be 
bound,  Aeld,  in  view  of  the  charge  aa  a  whole, 
not 'erroneous, 

3.  Trial  «s»257— ClnwK  eourl  properly  ea- 
foreed  mles  by  nfnslBg  lastravHons  rsquest- 
ed  too  late. 

It  was  appropriate  for  the  circuit  court  to 
enforce  its  rules  by  refusing  several  Instruc- 
tions requested  by  defendants  at  a  time  during 
the  trial  too  late  to  conform  to  rule. 

Department  2. 

Appeal  from  Circuit  Court,  Lane  County; 
Geoi^  G.  Bingham,  Judge. 

Action  by  Ia  R  Beui  against  F.  A.  Trfpp 
and  another.   From  Judgmoit  tta  plaintiff, 

defendants  appeal.  Affirmed. 

The  complaint  In  this  case  Is  based  upon 
seventeen  causes  of  action  assigned  to  plain- 
tiff for  collection.  Upon  the  trial  before  the 
court  and  a  Jury  a  verdict  was  r^dered  In 
favor  of  plaintiff.  From  a  Judgment  there- 
on defendants  appeal. 

It  appears  from  the  record  that  in  Sep- 
tember, 1918,  the  defendants,  Tripp  &  Powell, 
and  the  firm  of  Allen  &  Wlckstrom  entered 
into  a  contract  whereby  the  defendants  were 
to  loan  to  Allen  &  Wlckstrom  sums  of  money 
aggregating  about  $1,600  with  which  to  pur- 
chase and  equip  a  sawmill,  the  defendants 
taking,  as  security  for  the  loans,  a  deed  to  1,- 
000  acres  of  land  and  a  chattel  mortgage  on  a 
team.  AHea  &  Wlckstrom  were  to  sell  the 
mill  products  to,  or  through  the  defendants. 
The  contract  provided  that,  when  the  de< 
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fmdants  were  unable  to  move  the  ties  on  ac 
coimt  of  car  shortage  or  otber  causes,  they 
wen  to  advance  to  Allen  &  Wlckatrom,  on 
the  ties.  $6.50  per  1,000  feet  The  defend- 
ants were  also  to  be  repaid  for  the  money 
loaned  out  of  the  proceeds  of  the  ties  at  the 
rate  of  $2.50  per  1,000  feet 

It  Is  asserted  by  plaintiff  that  there  was 
no  proof  offered  of  a  car  shortage.  The  tes- 
timony produced  purported  Chat  none  of  the 
provisions  of  this  contract  were  known  to  the 
plalntUF  or  his  assignors.  PlaioUff's  assign- 
ors were  employed  In,  and  in  connection  with, 
the  mill,  and  in  March  and  AprU,  1010.  All^ 
ft  Wlckstrom  being  behind  In  their  payments 
to  their  betp,  the  plalntlfC's  assignors  made 
preparation  to  collect  their  claims  by  filing 
liens  on  tlie  ties  and  lumber  for  their  labor, 
stum  page,  etc  One  lien  was  filed  by  another 
claimant  Allen  &  Wickstrom  and  defend- 
ants, Tripp  &  Powell,  arranged  with  the  em- 
ployees that  orders  wonld  be  given  by  Allen 
&  Wldcstrom  to  the  men,  to  be  paid  cat  of 
the  proceeds  of  the  sale  of  the  ties.  These 
orders  were  to  be  acc^ted  by  the  defend- 
ants. The  firm  of  Allen  ft  Wlckstrom  exe- 
cuted 17  ordem  In  favor  a£  plaintiff's  as- 
glgnors  upon  the  defendants,  Triiv  ft  FowelL 
TbB  form  of  the  orders  was  of  the  following 
tenor: 

•'Aprfl  S,  191». 

"Tripp-Powell  Lumber  Co.,  Eugene  Oregoi^ 
Gentiemen:  Hease  pay  Fred  Easton  the  sum 
of  $  one  hundred  seventy-three  and  twenty-five 
one-hondredtba,  173  dollars  $3>/ioo:  out  of  oar 
part  of  sale  price  of  ties  now  on  dock  at  Fall 
Greek  at  our  mill  when  Bame  are  shipped,  and 
deduct  same  from  BUdi  sale  price  due  us.  Al- 
len &  Wickstrom,  by  A.  E.  Allen. 

"Accepted,  Tripp-Powell  Lbr.  Oo.,  W.  E. 
PoweO. 

"Oonntersigaed  4/8/1919,  Wbltten  Bwaf- 
ford." 

Some  of  ttie  orders  glvoi  were  accepted  by 
the  defendants  in  writing  and  the  others 
orally.  Defendants  agreed  to  pay  the  same 
out  of  the  proceeds  ot  the  sale  of  the  ties. 

The  defendants  claim  that  at  the  time  of 
the  issuance  and  acc^»tance  of  the  several 
orders  ttivy  bad  advanced  to  Allen  ft  Wick- 
strom, imrsuant  to  the  contract  between  de- 
fendants and  that  firm,  aitiounts  in  excess  of 
the  proceeds  of  the  sale  of  the  ties  due  to 
Allen  ft  Wickatron,  which  conbvct  was  set 
VP  in  defendant's  answer,  and  that  their 
claims  should  be  paid  before  the  orders.  The 
dalmants  knew  tiiere  was  some  kind  of  a 
contract  whereby  the  defsndante  were  to  re- 
ceive and  sell  the  ties,  ^le  defendants  In 
their  evldeoce  admitted  Ute  acceptance  of 
the  orders,  bat  ondertook  to  quaUfy  it  by 
proof  that  tbej  accepted  them  to  be  paid  only 
out  of  the  balance  after  ttielr  own  dalms 
were  paid.  The  defendants,  during  the  course 
of  the  trial  and  here,  contend  that  the  words 
eontalned  In  ttie  ordws,  except  the  first  on^ 
"from  money  to  be  doe  ns  therecm,"  meant 


that  these  ordon  were  to  be  paid  from  any 
balance  r^nainlng  after  their  dalma  had 
been  satisfied. 

Plaintiff  contrads  that  when  the  money 
was  received  by  the  defendants  It  was  due 
Allen  ft  Wickstrom  on  the  ties,  and  that  it 
was  beedde  the  question  that  it  was  after- 
wards applied  by  defendants  on  their  own 
claims.  The  principal  erron  assigned  arise 
out  of  the  questlfflis  thus  presented. 

The  court  instructed  the  Jury  on  the  the-' 
ory  presented  by  the  complaint,  then  on  Ow 
ttieory  presented  1^  tbe  answer,  as  follows: 

"If  yon  find  from  the  evidence  that  the  plain- 
tifTs  assignors  contemplated  filing  liens  agahut 
the  ties  to  seeare  payment  of  tiie  sums  they 
claimed  to  be  due  to  them  and  to  take  sudi 
action  SB  might  be  necessary  to  secure  a  first 
lien  to  secure  their  claims,  and  that  such  con- 
templated action  was  known  to  the  defendants 
and  to  Allen  &  Wickstrom,  and  that  the  de- 
fendants, in  order  to  prevent  liens  being  filed 
upon  such  ties,  promised  the  assignors  of  the 
plaintiff  that  the  defendants  would  accept  and 
pay  orders  given  by  Allen  ft  Wickstrom  to  the 
plaintiff's  assignors  for  the  amoont  of  their  re- 
spective claims  from  the  first  prooeeds  (tf  the 
sale  of  such  ties,  and  If  you  fiod  that  funds 
from  the  sale  of  such  ties  to  an  amount  suffi- 
cient to  pay  the  claims  of  plaintifTs  SBsignors 
did  come  into  the  defendants'  hands,  then  your 
verdict  should  he  in  favor  of  the  plaintiff  in 
such  an  amount  as  you  may  find  there  was  due 
from  Allen  ft  Wickstrom  to  plaintiff's  assign- 
ors, not  exceeding  tilfl  sun  ot  $8,619.70. 

"If  you  find  from  the  evidence  that  at  the 
time  plaintifTs  assignors  presented  their  orders 
to  the  defendants  that  the  defendants  Infcwmed 
them  that  the  defendants  had  advanced  large 
sums  of  money  to  Allen  &  Wickstrom  to  SHsist 
them  in  the  purchase  of  machinery  for  the 
mill,  and  advanced  money  to  assist  in  getting 
out  of  ties,  and  that  the  defendants  would  ac- 
cept such  orders  and  would  pay  on  such  orders 
whatever  might  be  found  to  be  coming  to  Al- 
len ft  Wickstrom  after  defendants*  advance.s 
were  first  paid,  and  If  you  find  from  the  evi- 
dence that,  after  such  advances  by  the  defend- 
ants were  deducted  from  the  fund  derived  from 
the  sale  of  the  ties,  there  was  nothing  coming 
to  Allen  &  Wickstrom,  then  yoor  nrdlct  riiall 
be  for  the  defendants." 

No  objection  was  taken  1^  either  party  to 
these  two  Instructions.  Defendanta  request- 
ed the  court  to  give  several  instructions  to 
the  Jury,  but  the  request  was  made  too  late 
to  comply  with  the  rales  of  the  trial  court, 
and  for  that  reason  was  refused.  At  the 
close  of  the  case  the  defendants  interposed  a 
motion  for  a  nonsuit,  directed  to  each  of  the 
17  causes  of  action,  on  the  ground  of  insuffl- 
deucy  of  the  testimony. 

H.  E.  Slattery,  of  Eugene,  for  aiq>ellant8. 

J.  H.  Williams  and  J.  8.  Medley,  both  of 
Eugene  (Williams  ft  Bean,  of  BugeiMk  on  Oe 
briei),  for  responduit. 

BBAN,  J.  (aftw  stating  the  &ct8  as  above). 
The  principal  groimd  of  defendants'  canten- 
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tion  Is  that  fhe  agreem^t  to  pay  tbe  men  for  the  debt  of  A. 
catting  and  transporting  the  logs  and  manu- 
factnrlng  tbe  same  Is  within  the  atatnte  of 
frauds,  and  required  to  be  In  writing.  It  is 
apparent  from  the  record  that  a  three-cor- 
nered deal  was  made  between  Allen  &  Wick- 
stroro  and  defendants,  Tripp  St  Powell,  and 
the  men  who  performed  the  labor  and  fur- 
nished the  stnmpage,  whereby  It  was  agreed 
by  the  defendants  that.  In  consideration  of 
the  employees  of  Allen  &  Wlckstrom  fore- 
going the  enforcement  of  their  claims  for 
serrices  performed  and  stnmpage  furnished, 
and  the  continuance  of  tiielr  assistance  In 
the  business,  in  order  that  the  defendants 
might  receive  the  manufactured  from  the 
logs  which  the  laborers  procured,  defendants, 
Tripp  &  Powell,  would  pay  fdr  such  services, 
wlii(^  should  be  evidenced  by  the  orders  fix- 
ing the  amount  by  Al\ea  &  Wlckstrom  upon 
Tripp  &  Powell  in  favor  of  tbe  several  claim- 
ants. The  evidence  signifies  the  following: 
This  arrangement  was  carried  out  on  the 
part  of  AUen  &  Wlckstrom  and  the  employ- 
ees. Orders  of  the  purport  of  the  one  set 
forth  above  were  issued  by  Alien  &  Wick- 
Strom  to  the  laborers  and  other  claimants  for 
the  amount  due  each.  The  orders  were  pre- 
sented to  defendants,  and  several  of  them 
were  accepted  in  wriUng,  and  tbe  defendants 
promised  to  pay  each  of  snch  orders.  It  is 
shown  by  the  record  that  over  $5,000  came 
into  the  hands  of  defendants  from  the  sales 
of  the  ties  after  the  orders  were  given  and 
BO  accepted.  The  acceptance  or  agreement  to 
pay  contemplated  payment  out  of  this  fund. 

[1]  This  agreement  of  the  defendants  was 
not  within  tbe  statute  of  frauds.  It  was  a 
promise  to  pay  their  own  debt.  The  motion 
for  tbe  several  nonsuits  was. properly  denied. 
Wadhams  v.  Inman,  38  Or.  146,  63  Pac.  11 ; 
25  R.  C.  U  p.  SOT,  I  90;  note  12  Ann.  Gas. 
1102;  note  126  Am.  St  Rep.  406;  note  9  L. 
R.  A.  (N.  S.)  54;  Barker  v.  Bucklln,  2  Denlo 
(N.  T.)  45,  43  Am.  Dec.  726;  Townsend  v. 
Long.  77  Pa.  148.  18  Am.  Rep.  438.  It  is 
stated  In  2fi  R.  C.  L.  p.  607,  i  90.  tbiu: 

"Where  a  purchaser  of  personal  property 
agrees,  in  consideration  or  part  consideration 
therefor,  to  pay  an  indebtedness  of  the  seller 
to  tbe  plalntur,  hii  promise  is  not  within  the 
statute." 
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But  in  the  same  ease  should 
0..  on  good  consideration,  promise  A.,  the  debt- 
or, to  pay  the  debt  of  B.  and  indemnify  A. 
from  tbe  payment,  although  one  of  the  results 
is  to  pay  tbe  debt  of  B.,  yet  it  is  not  a  prom- 
ise to  the  creditor  to  pay  the  debt  of  another, 
but  a  promise  to  the  debtor  to  pay  his  dd)t. 
This  rule  appears  to  us  to  be  well  settled  as 
the  true  construction  of  the  statute." 


In  Aldrldi  t.  Ames,  9  Gray  (Mass.)  77, 
quoted  in  Rose  r.  Wollenberg,  81  Or.  269.  at 
page  278,  44  Pac.  882,  at  page  886  (89  L.  B. 
A.  378.  66  Am.  St  Bep.  826).  Mr.  Justice 
Shaw  says: 

"The  theory  of  the  statute  of  frauda  fs  this: 
Th&t  when  a  third  party  promisee  the  creditor 
to  pay  him  a  d^t  due  to  him  from  a  person 
named,  tbe  tfect  of  sinch  a  promise  is  to  bo- 
come  a  surety  or  guarantor  only,  and  afaaU  be 
maaifested  written  evidence.  The  prwaise 
in  snch  case  la  to  the  creditor,  not  to  the  debt- 
or. For  instance,  if  A.,  a  debtor,  owes  a  debt 
to  B.,  and  C.  pnmiiaes  B.,  ^e  creditor,  to 
pay  i^  tbat  is  a  promise  to  the  creditor  to  pay 


A  promise  to  pay  tbe  debt  of  a  ttiird  per- 
son ariidng  out  of  some  new  consideration  or 
benefit  to  the  promisor,  like  the  benefit  which 
tbe  defendants  received  by  the  obtalnment  of 
tbe  ties,  or  where  there  is  harm  to  the  prom- 
isee, such  as  the  forbearance  of  the  claim- 
ants to  enforce  their  claims  against  the  ties 
referred  to,  moving  to  the  promisor  either 
from  the  promisee  or  tbe  original  debtor,  in 
this  instance  Allen  &  Wlckstrom,  has  been 
held  not  to  be  wltbin  the  statute  of  frauds, 
although  the  original  debt  still  subsists  and 
remains  unaffected  by  such  agreement.  12 
Ann.Cas.,  note  at  page  1103 ;  Am.  Lead  Pen- 
cil Co.  V.  Wolfe,  30  Fla.  360,  11  South.  488 ; 
Metzger  v.  £dson,  25  Misc.  Rep.  236,  55  N.  Y. 
Supp.  61;  Sing  Sing  First  Nat  Bank  v. 
Chalmers,  144  N.  Y.  432,  30  N.  E.  331. 

It  la  held  that,  whenever  the  facts  show 
tbat  the  debtor  has  transferred  or  delivered 
to  the  promisor,  for  his  own  use  and  benefit, 
money  or  pn^terty  in  consideration  of  the  tat- 
ter's agreement  to  assume  and  pay  the  out- 
standing debt  and  tbe  latter  thereupon  has 
promised  the  creditor  to  pay,  that  promise 
is  original,  for  the  reason  that  by  acceptance 
of  tbe  property  under  an  agreement  to  as- 
sume and  pay  the  debt  the  promisor  has 
made  that  debt  his  own,  has  become  primari- 
ly liable  for  its  discharge,  and  has  assumed 
an  Independent  duty  of  payment  irrespective 
of  the  liability  of  the  principal  debtor. 

Tbe  promise  made  by  tbe  defendants,  Tripp 
&  Powell,  to  pay  the  employees  of  Allen  ft 
Wlckstrom  and  the  acceptance  of,  and  agree- 
ment to  pay,  the  orders  given,  out  of  the  pro- 
ceeds of  the  ties,  in  order  tbat  the  defend- 
ants might  obtain  the  ties,  was  an  agreement 
to  pay  the  debt  of  defendants,  and  not  alone 
tbe  debt  of  Allen  &  Wlckstrom.  It  was  based 
upon  the  sufficient  consideration.  This  rul- 
ing is  not  in  confilct  with  the  opinion  in  Wad- 
hams  T.  Inman,  supra,  although  tbat  case 
was  tried  upon  somewbat  at  a  different  the- 
ory from  the  present  case. 

In  tbe  case  at  bar  the  testimony  tended  to 
show  tbat  the  claimants  had  no  knowledge 
of  tlie  iq)eclflc  provision  of  the  contract  be- 
tween defendants  and  Allen  &  Wlckstrom. 
Whether  the  mortgages  executed  by  AUen  & 
Wlckstrom  In  favor  of  defendants  are  suffi- 
cient to  protect  them  or  not,  it  Is  unnecessa- 
ry to  determine.  They  made  a  valid  con- 
tract with  plalntitTs  assignors,  and  It  de- 
volves upon  them  to  comply  with  their  agree- 
ment 

[2,  3]  The  charge  to  the  Jury  given  by  tbe 
leuiud  trial  Judge,  above  Mt  tort3i,  waa  u 
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fair  to  defendants  as  they  oould  reasonably 
expect  It  plainly  sutnuitted  to  the  Jury  tbelr 
theory  of  the  case  as  well  as  the  theory  of 
the  platntitt.  The  Jury  foond  the  facts  in  fa- 
vor of  the  plaintiff,  and  against  the  defend- 
ant opon  their  ,  theory  of  the  case,  as  shown 
by  verdict  and  the  Instruction.  Defendant 
complains  of  tostroctlfm  Na  18,  farther 
charging  the  Jury,  fn  effect,  that  It  was  for 
them  to  determine  the  real  Intention  of  the 
parties  with  reference  to  the  plalntifTs  as- 
signors taking  tbe  orders  and  the  payment 
by  the  defendants  of  the  orders  In  contro- 
versy. The  court  chained  that  whatevCT  the 
d^endants'  real  Intention  may  have  been,  tf 
the  Jury  found  from  the  evidence  that  they 
Indnced  the  plaintiff's  assignors  to  brieve 
they  were  to  be  paid  from  the  first  proceeds 
of  the  sale  of  the  ties,  and  that  the  claim  of 
plaintifTs  assignors  should  be  paid  before  de- 
fendants, and  they  refrained  from  asserting 
thdr  liens,  defendants  would  be  bound.  This 
instruction  was  apparently  given  on  account 
of  testimony  of  a  witness  for  defendant,  who 
wrote  the  orders,  as  to  what  he  Intended 
such  orders  to  mean.  It  Is  clear  that  It  was 
not  for  the  witness  to  construe  the  orders; 
that  his  would  only  t«id  to  confuse  the  Jury. 
The  orders  do  not  bear  the  construction 
claimed  by  defendants.  The  Instruction  com- 
plained of  should  be  taken  together  with  the 
remaining  charge  given  by  the  court,  and 
when  so  construed  the  Jury  must  have  under- 
stood that  the  court  had  reference  to  the 
defendants  leading  the  plaintiff's  assignors 
to  believe  they  were  to  be  paid  first,  by  the 
promise  of  defendants  to  accept  and  pay  the 
orders.  The  charge  to  the  Jury,  taken  as  a 
whole,  Is  not  subject  to  the  criticism  made 
by  defendant  and  fairly  submitted  the  issues 
to  the  jury.  Several  instructions  to  the  Jury 
were  requested  by  tlie  defendant  at  a  time 
during  the  trial  too  late  to  conform  to  the 
rule  of  the  court  Such  refusal  is  alleged  as 
an  error.  It  was  appropriate  for  the  circuit 
court  to  enforce  its  rules.  We  see  no  reason 
for  additional  instructions  to  the  Jury.  They 
would  only  serve  to  confuse  the  Issues. 

We  find  no  error  In  the  record.  The  Judg- 
ment of  the  lower  court  Is  affirmed. 

BURNETT,  a  and  JOHNS  and  BROWN. 
JJ.,  concur. 


HAWLEY  V.  ANDERSON,  Cousty  Judge,  at  al. 

(Supreme  Oonrt  of  Oregon.    Feb.  8.  1921.) 

f.  CosstltstloMi  law  <g=24— A  oenstltutlosal 
amendment  nay  aaiesd  or  repeal  prior  ooa- 
fllotlng  law. 
While  a  constitutional  amendment  is  a 
higher  law  than  a  legislatiTe  enactment,  It  has 
the  aamo  effect  upon  cxiBtiDg  leglalatiw  and 


may  amend  or  repeal  a  prior  eonsUtattoBal  or 

statutory  provision  conflicting  wiUi  it  if  snch 
ia  ita  necessary  effect  or  intent. 

2.  CoRstltatlonai  law  «sil6— StatatM  «»I84 
— Caattltatlea  ar  atatate  ooastraad  with  raf- 
•ranoa  ta  elreaaiataaeaa. 

Gonrta  in  determining  the  oouatmction  of 
a  Oon8titntI<m  or  statute  wfll  consider  tiie  dr- 
cmnstances  onder  which  it  was  enacted  and  tha 
nuBchief  to  be  remedied  with  a  view  to  constru- 
ing It  if  reasonably  possible  to  correct  the  sup- 
posed defect 

3.  Caastitatlonal  law  «3»34  —  Caaatltatlaaal 
anaadmrnt  iaoraaalag  debt  limit  aelf- 
exeoutino- 

In  view  of  Const,  art  11.  |  7,  and  the  orig- 
inal section  10,  as  amended  in  1910  (see  Laws 
1913,  p.  9),  relating  to  limit  of  indebtedness, 
and  Laws  1013,  p.  170,  furnishing  the  election 
machinery  for  incurring  Indebtedness,  the  1919 
amendment  to  section  10  (see  Laws  Sp.  Sess. 
1920,  p.  5)  chaoRlng  the  limit  from  2  to  6  per 
cent  of  assesfied  valuation  of  CMinty  property 
for  highway  purposes  became  ^ective  without 
additional  legialatioo,  since,  if  not  self-execut- 
ing, there  was  sufficient  election  maeblaery  for 
carrying  it  into  effect 

4.  CoBStltatlonal  law  ^22— Amaadaieat  takaa 
effect  at  once  If  there  Is  proper  lefal  aia- 
chlnery  for  Its  exenrise. 

A  constitutional  amendment  takes  effect  at 
oaee  when  there  ia  at  the  time  of  its  adoption 
legal  machinery  by  which  its  nundate  can  be 
enforced  or  its  privileges  exercised,  even  if 
not  self-executing;  that  Is,  not  furnishing  by 
its  own  terms  such  necessary  legal  machinery. 

5.  CoRstltntloaal  law  ^20— Laglsiatlva  eoa- 
Btructlon  aatltlad  t«  weight. 

The  legislative  conatmction  of  the  effect 
of  a  constitutional  amendment  Is  always  enti- 
tled to  weight  in  determining  Its  construction. 

Burnett,  C.  J.,  and  Benson,  J.,  dissenting. 
In  Banc. 

On  rehearing.  Former  Judgmoit  and  opin- 
ion set  aside,  and  dissenting  opinion,  180 
Pac.  1097,  adopted  as  the  opinion  of  the 

court. 

O.  D.  Eby,  of  Oregon  City,  for  plaintiff. 
Gilbert  L.  Hedges,  of  Oregon  Cttyi  tor  de- 
fendants. 

McBRIDE,  J.  A  full  statement  of  the 
points  involved  In  this  case  will  be  found  In 
190  Pac.  1097.  At  that  hearing  a  majoxlty 
of  this  court  field  the  opinion  that  the  de- 
murrer to  the  writ  should  be  niBtatned  and 
the  proceeding  dismissed,  and  it  was  ao  or- 
dered. Subsequently  and  within  the  term  a 
motion  was  filed  to  set  aside  the  order  and 
grant  a  rehearing,  which  waa  don^  and  the 
case  was  submitted  for  rehearing  upon  the 
briefs  previously  filed. 

Bnbseqnent  to  the  otAa  first  motioned  we 
had  occaslffli  In  the  case  of  Ladd  &  TOton 
Bank  T.  Frawl^,  198  Pac  016,  to  reexamine 
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the  qnesUoiu  passed  upon  In  tin  instant  case, 
and  a  majority  of  the  conrt  was  of  the  i^n- 
lon  there  that  the  constitutional  amendment 
at  1919  contained  a  snffldent  grant  <tf  power 
to  antborlse  a  county  to  ivooeed  with  an  Sec- 
tion for  the  aathortsftUon  of  an  lame  of 
bonds  to  raise  money  to  be  ezpuded  In  the 
eonstmctlon  and  maintenance  of  pomanent 
roads,  and  that  an  election  for  that  pnrpoBe, 
BO  long  as  the  ptopoeed  Issue  was  not  in  ez- 
cees  of  6  per  cent,  of  the  assessed  valnatlon  of 
the  property  In  the  county,  was  valid  without 
any  further  l^liflation.  This  ccnclusiMi  neo- 
essarUy  requires  a  reccmslderatiMi  of  our 
l^rerlons  dedsUm  in  the  Instant  ease,  and  the 
mlnotity  oidnitm  rendered  In  tliis  case  upon 
the  previous  hearing  is  now  lield  to  be  a 
correct  exposition  of  the  constitutional  pro- 
Tisions  Involved  In  the  present  litigation. 
Our  previous  Judgment  is  tlier^we  set  aside, 
and  an  order  will  be  entered  overruling  the 
demurrer  to  the  writ  and  directing  the  de- 
fendant to  make  delivery  of  the  boads  bid 
for  by  plaintiff,  upon  the  payment  by  him  of 
the  amount  bid  therefor. 


BUBNBTT,  O. 
sent. 


and  BBNSON,  3^  dis- 


BLASER  V.  KRATTIGER. 

(Supreme  Court  of  Oregon.  Feb.  1'.  1921.) 

1.  LIbai  aad  slasder  «s»IOI(l)~naiBtHr  must 
■how  be  Moags  to  class  described  Is  slaa- 
dersus  resiark, 

Wher^  the  -owner  of  a  hotel  came  Into  the 
men's  lomtgins  room,  where  plaintiff  and  oth- 
ers were  sitting,  and  loudly  tbst  some  one 
liad  stolen  a  thoasand  doUarg  worth  of  her  jew- 
elry, and  she  knew  who  it  was,  and  the  "bo& 
of  a  bitch"  sat  there  in  the  rnom.  plaintiff, 
unless  he  can  show  that  he  belongs  to  that 
class  whose  ancestry  is  ascribfld  to  a  canine  of 
the  f^ale  sex,  cannot  sastain  an  action  be- 
canse  one  of  those  against  whom  as  an  In- 
dividnal  the  durge  of  larceny  wm  directed. 

2.  Ubsi  asd  slander  «c»IOO(8)— Prselse  words 
as  allsgad  sssd  bs  proved  snly  substantially 
as  laM. 

It  is  not  absolutely  necessary  to  prove  the 
predse  slanderous  words  alleged,  bnt  it  is  suf- 
ficient to  prove  tbem  substantially  as  laid,  so 
that  the  words  proved  import  the  same  dtarge 
as  that  averred. 

3.  Libel  and  siandsr  <S=s>IOO(8)^harga  of 
false  aoossatlOB  of  larceny  held  sot  mst  by 
proof. 

Plaintiff's  second  connt  seeking  to  impute 
to  defendsnt  a  false  accasation  of  larceny 
against  idaintiff  was  not  sustained  proof  that 
defendant  said  plaintiff  would  hide  tiie  stolen 
iewelry. 


4.  Libel  and  slander  «=>85,  109(8)— Pleadlag 
fthosiil  set  out  foreign  langsase  used  aad 
trasslatlsD;  proof  of  stfsranoe  In  forelga 
languags  of  words  avsrrsd  spsksa  la  EagUsh 

a  fatal  variance. 
In  an  action  for  slander  by  charging  plain* 
tiff  with  larceny  of  Jewelry,  where  the  accasa- 
tion against  him  was  made  in  the  Swiss  lan- 
guage, the  proper  pleading  is  to  set  out  the 
actual  words  employed,  together  with  a  trans- 
latioD  into  Bnglisb,  with  an  averment  that  it 
IS  the  true  interpretation  of  the  forei^  lan- 
guage used,  and  was  so  understood  by  those 
who  heard  it;  where  the  averment  la  of  the 
use  qt  words  in  English,  and  the  proof  is  that 
they  were  originally  uttered  in  a  foreign  lan- 
piage,  the  variance  ia  fataL 

5.  Libel  and  slander  ^s»24  —  Tboss  hsaring 
ebargs  must  understand  N. 

No  slsnder  can  be  committed  unless  those 
hearing  the  words  used  understand  their  mean> 

ing. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;  J.  P.  Kavanaugb,  Judge. 

Action  by  Mike  Blaser  against  JoseiAlne 
Krattlger.  From  a  judgment  for  plaintiff,  d»- 
fendant  appeals.  Beva-sed,  and  cause  r» 
manded,  with  dlrectlnu  to  eatet  judgment 
of  nonsuit 

The  complaint  Is  for  slander.  It  contains 
two  counts  of  defamatory  language.  The 
first  is  as  follows: 

"That  defendant  is  engaged  in  running  the 
Hdvetia  Hotel  In  the  city  of  Portland,  Or.,  and 
on  or  about  the  3d  day  of  January,  1918,  while 
plaintiff  was  a  guest  at  the  defendant's  hotel,  tiie 
defendant  came  into  the  men's  lounging  room, 
where  plaintiff  and  numeroas  othfer  men  were 
sitting,  and  there  and  then  in  a  loud  voice 
made  the  following  statement:  'Some  one  has 
stolen  $1,000  worth  of  my  jewelry  from  my 

bedroom,  and  I  know  who  it  is  and  the  s  

of  a  b — ■ —  sits  here  in  this  room.' " 

The  second  Is  thus  alleged: 

"Tliat  on  or  about  January  12,  1918,  the  de- 
fendant sent  two  detectives  from  the  city  de- 
tective department  to  search  the  plaintiff's 
house,  to  which  he  had  just  moved  after  his- 
marriage,  for  said  stolen  jewelry,  which  they 
were  nnal)Ie  to  find,  and  thereupon  plaintiff 
went  with  said  detectives  to  the  defendant's 
hotel,  and  they  r^orted  to  Uie  defendant  that 
they  were  unable  to  find  any  jewelry  In  plain- 
tiff's  hoose,  and  they  did  not  believe  that  he 
had  stolen  it,  whereupon  aaid  defendant  again* 
in  the  presence  of  said  detectives  and  plain- 
tiff, mode,  in  substance,  the  further  following 
statement:  'That  you  [detectives]  may  not  be 
able  to  find  aaid  jewelry  in  his  house,  but  I 
know  he  has  stolen  it  and  he  has  got  it  some- 
where.' •* 

Then  follow  other  averments  to  the  effect 
that  by  the  statements  noted  the  defen<L 
ant  meant  to  charge  plaintiff  with  being 
a  thle^  that  th^  were  false,  and  that  he  waa 
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damagad  thoroby.  The  anawer  denlea  all  of 
Uie  aTarments  of  tbe  amiplaint.  Tbe  trial 
Resulted  In  a  verdict  and  Judgment  for  tiie 
plaintiff,  and  the  defoidant  appeals. 

J.  B.  Ofner,  of  Portland  (with  Charles  J. 
Schnab^  of  Portland,  on  the  brief),  for  ap- 
p^ant 

L.  B.  Sf^mitt,  of  Portland,  for  resp(»ident 

BURNETT,  0.  J.  (after  stating  the  facts  as 
above).  The  principal  assignments  of  error 
are  that  the  court  was  wrong  In  OTermling 
the  defendant's  motion  for  a  nonsuit  and  her 
further  motion  to  direct  the  jury  to  return  a 
verdict  for  the  defendant. 

As  to  the  first  charge,  It  appears  by  the 
plaintiff's  statement  as  witness  In  his  own 
behalf  that  substantially  the  words  set  out  in 
the  complaint  were  uttered  by  the  defendant 
In  the  room  designated  as  the  "lounging  room" 
in  the  Helvetia  Hotel  in  Portland,  In  which 
room  there  were  abont  20  or  25  men  at  the 
time,  sitting  around.  Hla  teatlmfmy  la  as 
follows: 

"Mrs.  Krattiger  came  oat  in  the  bar  and  she 
spoke  to  John  Feurer  and  she  says,  'What  yon 
think,  J(^n,  there  ia  a  fellow  in  here  stole 
about  a  thousand  dollars  worth  of  my  jewelry, 
and  the  man  is  sitting  right  here  in  the  office, 
and  it  is  a  Swiss.  And  I  know  the  name  of  the 
fallowt*  she  says,  'and  I  just  give  that  fellow  a 
chance  to  bring  that  jewelry  back  to  next  Sat- 
urday.' •  •  •  She  says, 'That  son  of  a  bitch 
is  right  in  the  room  here.' " 

As  to  this  language,  the  rule  is  thus  laid 
down  in  section  28S,  Newell  on  Slander  and 
Llbd  (8d  Ed.): 

"The  defamatory  words  must  refer  to  some 
ascertained  or  ascertainable  person,  and  that 
person  must  be  the  plaintiff.  If  tbe  words  used 
really  contain  no  reflection  upon  any  particu- 
lar  hidividual,  no  averment  or  innuendo  can 
make  them  defamatory.  'An  iDnuecdo  cannot 
make  the  person  certain  which  was  uncertain 
before.' " 

[1]  In  Harris  v.  Santa  F6  Town-Slto  Co.. 
68  Tex.  ClT.  App.  006, 125  8.  W.  77,  the  action 
was  based  upon  a  publication  made  by  the 
defendant  saying  In  substance  that  nine 
women,  without  naming  tfaem,  bad  cut  the 
defendant's  fence.  The  court  b^d  that  no 
libel  against  any  Individual  could  be  predi- 
cated on  audi  language.  In  Dunlap  t.  Sund- 
berg,  55  Wash.  000, 104  Pac.  880,  IBS  Am.  St 
Bep.  1050,  the  defendant  and  otbera  had  pe- 
titioned Qie  owner  of  a  building,  reciting 
that  they  themselves,  being  ratable  ^lysi- 
dans.  desired  to  uph<dd  the  honor  of  their 
professlcm,  and  to  that  end  demanded  the 
removal  from  the  building  of  osteopaths,  crim- 
inal practltionns,  quacks,  charlatans,  and 
other  alleged  fraudulent  concerns.  The  com- 
plaint alleged  that  the  defendant  Intended 
by  tbe  petition  to  refer  to  the  plaintiff,  al- 
though he  was  not  mentioned  therein,  and 
further  awred  him  to  be  a  reputable  and 


duly  licensed  physidan.  Tbe  court  held  that 
no  cause  of  action  was  stated.  Tlxa  doctrine 
than  taught  was  tbst,  unless  Hm  plaintiff 
was  willing  to  assume  and  allege  that  be  was 
one  of  tbe  class  meotimed  in  Uie  petition 
whose  exclusion  from  tbehHildlng  was  sought, 
be  could  not  recover.  /So  here,  unless  the 
plaintiff  can  show  that  he  belongs  to  that 
class  whose  ancestry  la  ascribed  to  a  canine 
of  the  female  sex,  be  cannot  sustain  an  ac- 
tl<Mi,  because  he  is  not  the  particular  one  of 
those  against  whom  as  an  individual  tlie 
charge  of  larceny  was  directedy/^e  testi- 
mony shows  that  almost  all  M  the  men  in 
the  rown  were  Swiast  and  hence  tbe  invidi- 
ous words  appearing  In  the  comirfalnt  are  not 
aided  by  that  fact  an;>ear1ng  only  in  testimo- 
ny. There  is  nothing  in  the  language  ixt- 
dlcatlng  which  Swiss  the  defendant  meant 
or  that  any  one  hearing  It  could  or  did  divine 
whom  idie  intended  to  aocnsa  Evai  the 
plaintiff  himself  testifies  that  no  one  iffes«it 
knew  to  whom  she  alluded. 

As  noted  above,  the  words  complained  of  In 
the  second  charge  were: 

"You  [detectires]  may  not  be  able  to  find 
sQch  jewelry  in  bii  house,  but  I  know  he  stole 
it  and  bas  got  it  somewhere." 

In  passing,  the  testimony  shows  that  the 
defendant's  husband  notified  tbe  police  de- 
partment of  Portland  of  the  loss  of  his  wife's 
Jewelry  immediate  uptm  the  discovery 
thereof,  without  accusing  any  one  of  fbe 
theft.  Afl  a  result  of  that  oomplalnt,  the 
detectives  w  thdr  own  motttm  examined  the 
remises  at  the  hotel  where  the  defendant 
lived.  Upm  acquiring  additional  infnma- 
tlon  from  <me  of  the  defendant's  children, 
whldi  the  detectives  thought  pcdnted  some- 
what to  the  plalntUE,  th^  went  to  his  xmt- 
denoe  and  with  hla  oonsent  searched  hla 
rooms.  He  then  voluntarily  accompanied 
tiiem  to  the  hotel,  where  In  presence  of  the 
defendant  Ouv  exhibited  to  her  some  articiee 
of  jewelry  they  bad  found  In  his  resldoioe. 
She  disclaimed  any  ownership  of  them,  and 
the  detectives  thai  Inftvmed  her  that  they 
had  searched  bis  house.  It  Is  at  this  Junc- 
ture that  he  says  in  his  testimony  she  made 
the  following  remark  to  tbe  detectives: 

'*You  might  not  find  that  jewelry  there,  but 
he  hide  [sic]  that  jewelry." 

Both  of  the  detectii^  one  of  wiKHn  was  a 
witnera  called  by  the  plaintiff,  testified  to  the 
effect  that  tbe  defendant  did  not  make  tbe 
statement  attributed  to  her  by  the  complaint 
in  the  second  charge. 

It,  II  Although  it  Is  not  absoluttiy  neces- 
sary to  prove  the  precise  slanderous  wm^s 
alleged,  and  It  is  suffldent  to  prove  them  sub- 
stantially as  laid,  80  that  the  mrds  proved 
Import  the  same  diarge  as  that  averred,  yet 
with  this  qualification  It  la  requisite  that 
the  charge  shall  be  proved  as  laid,  l^e  de- 
sign of  the  second  charge  la  to  Impute  to  Qio 
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defendant  s  ftilse  accusation  of  larceny 
against  ttae  plaintiff.  This  Is  not  satisfied 
by  proof  tiiat  she  said  be  would  hide  the 
Jewelry.  Stealing,  as  charged,  imports  a 
crime.  Hiding  does  not  necessarily  amount 
to  sntA  an  accusation.  It  may  be  only  a 
charge  of  conversion  of  prt^rty,  for  which 
no  Indictment  conld  lie.  In  Renaker  t. 
Gregg,  147  Ky.  368,  144  S.  W.  89,  the  charge 
was  that  the  defendant  said  the  plaintiff  stole 
a  she^.  Ac^rdlng  to  the  tesdnttmy,  the 
language  used  by  the  defendant  was  that 
plaintiff  took  the  sheep.  The  court  said  that 
the  word  "stole"  Imports  a  crime,  and  the 
word  *Hook"  does  not,  and  hence  dismiased 
the  case.  In  Bleltz  v.  Carton,  49  Wash.  545, 
.95  Pac.  1099,  the  averment  was  that  the  de- 
fradant  said  of  the  plaintiff,  "He  has  another 
wife  back  East,  and  a  wife  and  chUd  here," 
Imputing  the  crime  of  bigamy.  The  pro<rf 
was  as  follows:  "He  has  a  wife  and  child 
back  East  and  Is  living  with  another  woman 
here."  It  was  held  that  the  variance  was 
fatal,  since  the  words  allied  charged  big- 
amy and  were  actltmable  per  se,  and  the 
words  actually  uttered  were  not  actlwiable, 
as  by  no  possible  construction  could  they 
cliarge  the  plaintifl  with  bigamy.  In  Snrtght 
V.  Bringgold,  106  Wash.  233, 179  Pac.  844.  the 
slanderooi  words  imputed  to  the  defendant 
were:  "She  [meaning  the  plaintiff]  has  mUA- 
en  rilTcrwsre  from  your  hotel,  and  has  a  lot 
of  the  goods  otmcealed  In  her  room.**  TIM 
witness  called  to  prove  that  stated,  in  sub- 
stance, that  the  defendant  asked  the  manager 
of  the  hotel  If  be  had  lost  any  silverware  and 
told  him  that  he  had  seen  some  of  the  hotel  sil- 
verware In  the  plaintiff's  room.  The  tart- 
ance  was  held  to  be  fatal. 

[4,  I]  It  appears  In  evidence  without  dis- 
pute that  In  making  the  accusation  In  the 
lounging  room  In  the  presence  of  the'  men 
ttiere  assembled  the  defendant  spoke  the 
Swiss  language.  The  proper  pleading  In  such 
a  case  Is  to  set  out  the  actual  words  anploy* 
ed.  togetho-  wit3i  a  translation  Into  Bngllsh, 
witti  the  aTerment  that  It  is  the  tme  Interpre- 
tation of  the  fordgn  language  used,  and  that 
it  waa  so  understood  by  those  who  heard  it 
The  result  Is  tiiat,  where  the  averment  is  of 
the  use  of  words  In  IlUngllsh,  and  the  proof  Is 
that  they  were  originally  uttered  In  a  for- 
eign language,  the  variance  Is  fatal.  KersCh- 
baugher  v.  Slusser,  12  Ind.  463;  Grotlns  v. 
Boss,  24  Ind.  App.  643,  67  N.  B.  46;  Zelg  v. 
Ort,  3  Pin.  (Wis.)  30 ;  Kuns  v.  Hartwlg,  161 
Mo.  App.  94,  131  8.  W.  721 :  Wormoutfa  v. 
Cramer,  3  Wend.  (N.  T.)  894 ;  K.  v.  H.,  20 
Wis.  239,  91  Am.  Dec.  897;  Slmonsen  v.  Her- 
oW,  61  Wis.  626,  21  N.  W.  799;  Romano  v. 
De  Ylto,  191  Mass.  467,  78  N.  E.  106,  6  Ann. 
Cas.  731 ;  State  v.  MarUer,  46  Mo.  App.  233. 
Ttae  substance  of  the  doctrine  seems  to  be 
tbat  the  defendant  gave  oflmse,  If  at  all. 


by  the  use  of  foreign  language,  and  he  must 
be  charged  accordingly.  It  is  necessary  also 
to  aver  and  prove  the  Bngllsh  signification 
so  as  to  refer  ttae  tort  to  that  standard 
of  speech  by  which  alone  causes  are  adjudi- 
cated in  this  country.  Moreover,  no  slander 
is  or  can  be  committed  imless  those  hearing 
the  words  used  understand  their  meaning. 
It  is  the  impression  on  the  mind  of  the  hear- 
er which  constitutes  the  essence  of  dander. 
It  would  probably  be  dUBcult  to  predicate 
slander  of  what  a  Chinaman,  for  Instance, 
might  say  in  his  own  tongue  to  and  about  one 
In  the  presence  of  a  crowd  of  native  residents 
of  Kentncky«or  New  Hampshire.  This  i^olnt 
about  the  use  of  foreign  language  was  net 
presented  at  the  argument,  but,  In  view  oi 
the  possibility  that  the  action  may  be  recom- 
menced, It  Is  thought  well  to  Indicate  ttae 
trend  of  authorities  on  tliat  subject 

The  nonsuit  should  have  beea  granted,  be- 
cause as  to  the  first  cause  of  action  th^ 
was  nothing  in  the  language  to  Indicate  that 
the  defendant  intraded  to  speak  anything  of 
or  concei^ng  the  plaintiff  in  particular. 
Moreover,  the  language  used  was  Swiss, 
whereaa  Itae  allegation  is  Itaat  it  was  English. 
And  lastly,  aa  to  the  second  cause  of  action, 
ttae  proof  la  at  Atal  variance  wltta  ttae  allega- 
tion averring  an  imputation  of  larceny,  vrtiore* 
aa  ttae  proof  Bhom  only  that  ttie  plaintiff  was 
aald  to  have  hidden  ttae  Jewelry. 

The  judgment  is  reversed,  and  the  cause 
rmanded,  with  directions  to  ttae  circuit  court 
to  enter  a  Jud^mient  of  nonsuit. 

McBBIDiD,  BBNSON,  and  HASBIS,  33., 
ocmcnr. 


McDonald  v.  modonald. 

(Sapreme  Court  of  Oregon.    7eb.  8»  1921.) 

Appeal  and  error  «93SI.  395-^ppaal  abaa- 
doaed  by  fallars  to  give  tliiely  lotloe  of  Jus- 
tilloatlon  of  sareties. 

Under  Or.  L.  S  550,  where  plaintiff -respood- 
ent  save  notice  of  her  exception  to  defendant- 
appellant's  Bureties  od  October  20,  for  10  days, 
up  to  and  including  October  30,  defendaot-ap- 
pellant  had  opportunil?  to  give  notice  of  Jus* 
tification  of  the  same  or  other  sureties,  to  be 
performed  at  the  utmost  within  10  days  there- 
after, or  not  later  than  November  10,  and 
where  he  failed  to  do  so,  the  appeal  was  aban- 
doned and  is  lahject  to  dismissal. 

In  Banc. 

Appeal  from  Qlrcult  Court,  Multnomah 
County ;  W.  N.  Oatens,  Judge. 

Suit  for  divorce  by  Elma  McDonald  against 
ThoB.  McDonald,  resulting  In  decree  tor  plain- 
tiff, and  from  an  order  daiylng  bis  motion 
to  vacate  the  decree,  defudant  appeals.  Ajh 
peal  dismissed. 
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Latourette  &  Latourette,  of  Portland,  for 
the  motion, 
Pan]  C.  Dormttzer,  of  Portland,  opposed. 

BUKNEOT,  a  J,  On  October  10, 1919,  at 
the  trial  of  the  above-entitled  divorce  caee 
in  the  circuit  court,  wherein  both  parties 
were  represented  by  counsel,  a  decree  was 
rendered  in  favor  of  the  plaintiflF  coupled 
with  a  monthly  allowance  of  alimony  to  be 
paid  by  the  defendant  On  October  4,  1920, 
the  defendant  filed  a  moUon  to  vacate  the 
decree,  and  partlcxilarly  that  part  of  it  allow- 
ing alim<my.  Both  parties  appeared  by  their 
attorneys  at  the  hearing  of  thla  motion,  and 
the  same  was  overmled.  The  defendant  gave 
notice  of  appeal  from  the  order  denying  the 
motion  and  gave  and  filed,  on  October  IS, 
1920,  an  undertaking  on  appeal  with  two 
sureties.  On  October  20,  1920,  the  plaintilt 
excepted  to  the  sufficiency  of  the  sureties, 
giving  notice  thereof  to  the  defendant,  and  to 
this  day  tliey  have  not  In  any  wise  Justified. 
On  January  15, 1921,  the  plaintiff  filed  in  this 
court  her  motion  to  dismiss  the  appeal  and 
affirm  the  Judgment  appealed  from  aa  upon 
an  abandoned  appeal.  Although  service  of 
this  motion  was  acknowledged  by  the  de- 
fendant's attorn^  on  January  14,  1921,  no 
paper  opposing  the  motion  has  been  filed, 
and  there  ia  no  cross-motion  for  leave  to  file 
any  new  undertalcing. 

The  fOTmula  for  taking  and  perfecting  an 
appeal  is  prescribed  In  section  5S0,  Or.  L. 
In  respect  to  sureties  it  Is  there  said: 

"The  gnaliflcations  of  soreties  In  the  under- 
taUnc  on  appeal  ahall  be  the  same  as  In  bail 
on  arrest,  and,  if  excepted  to,  they  shall  justify 
in  like  manuer.** 

Beferrlng  to  section  268,  Or.  L.,  we  find 
tliat  on  receipt  of  notice  of  exception  to  sure- 
ties In  bail  tbe  sheriff  or  the  defendant  with- 
in 10  days  thereafter  may  give  notice  of  the 
justification  of  the  same  or  other  ball  at  a 
place  and  time  specified,  not  less  than  5  nor 
more  than  10  days  after  service  of  the  latter 
notice.  The  procedure  for  the  Justification  of 
challenged  sureties  as  thus  outlined  has  been 
utterly  ignored  in  the  instant  case,  so  far  as 
the  record  discloses. 

Section  660,  Or,  L.,  declares  that  an  appeal 
shall  be  taken  and  perfected  as  therein  pre- 
scribed, and  not  otherwise.  The  appeal  Is 
deemed  perfected  only  from  the  time  allowed 
to  except  to  sureties  or  fTom  their  Justifica- 
tion if  excepted  to.  AH  these  conditions  are 
essential  ingredients  In  the  perfection  of  an 
appeal  upon  which  the  authority  of  this  court 
In  the  exercise  of  its  limited  Jurisdiction  may 
be  exercised  to  review  any  appealable  action 
of  a  circuit  court  The  time  in  which  tbe  de- 
fendant might  have  caused  the  same  or  other 
sureties  to  justly  has  long  since  lapsed  with- 
out action  on  hie  part.  To  be  specific,  we 
observe  that  plaintiff  gave  notice  of  her  ex- 


ception to  &e  sureties  on  October  20,  1930. 
For  10  days  thereafter,  or  Including  October 
30,  tbe  defaidant  had  opportunity  to  ^ve 
notice  of  tbe  Justification  of  the  same  or  oth- 
er sureties  to  be  performed  at  the  utmost 
within  10  days  thereafter,  in  all,  20  days 
after  the  original  objection  to  his  sureties, 
or  not  lata-  than  November  10,  1920. 

In  the  absence  of  any  showing  to  the  con- 
trary, the  record  reveals  an  instance  of  aban- 
doned appeal.  Not  having  obtained  Jurisdic- 
tion, all  this  court  can  do  is  to  decline  to  con- 
sider the  case.  This  Is  accomplished  by  dis- 
missing the  appeal,  leaving  the  decree  of  the 
circuit  court  Intact,  not  for  what  we  have 
done,  but  because  of  what  we  have  not  d<me. 
viz.  reviewed  the  decision  of  that  court 
United  States  Trust  Co.  v.  Marquam,  41  Or. 
371,  04  Pac.  643,  is  authority  for  this  acUon. 

The  aiqpeal  la  diamlaeed,  \ 


WEI88ENFEU  v.  8CHAPFER. 

(Supreme  Court  of  Oregon.  Feb.  8, 1921.) 

Logs  and  logging  e=>26(7)  —  Haaler  of  cord- 
wood  lias  Hen;  "obtaining  or  saourlag.'* 

Under  Or,  L.  i  10230,  one  who  hauls  cord- 
wood  with  his  team  from  the  timber  where  it 
was  cat  to  market  is  entitled  to  a  hen  thereon, 
having  assisted  in  "obtaining  or  secariog"  tJie 
wood  for  the  owner  by  hauling  it  to  the  own- 
er's premises. 

Department  2. 

Appeal  from  Circuit  Court,  Marlon  County; 

Geo.  6.  Bingham,  Judge. 

Suit  by  Louis  Wetssenfels  against  WilUam 
SchafCer.  From  decree  for  plaintiff,  d^end- 
ant  appeals.  Affirmed. 

This  i>  a  salt  to  foredoae  a  Uen  on  B8H 
cOTds  of  wood.  In  tbe  sum  of  $83.70.  From  a 
decree  in  favor  of  plaintiff,  defendant  np- 
peals.  The  tects  of  tbe  caa^  as  asserted  by 
the  pleadings,  are  snffldently  Indicated  by  Oie 
findings  of  fact  by  tbe  trial  cour^  vbidk 
are  as  follows: 

"(1)  Between  the  lat  day  of  November,  IftLS, 
and  the  28th  day  of  June,  1919,  the  plaintiff  at 
the  special  instance  and  request  of  the  defend- 
ant performed  labor  In  handling  and  hauling 
with  bis  own  team  cords  <rf  wood  which 
was  hauled  from  tbe  timber  where  it  was  cut 
to  market  at  Mt  Angel,  at  tbe  agreed  price  of 
$2.50  per  cord,  amountlDg  to  $138.76,  no  part 
of  which  has  been  paid  except  the  sum  of  $50, 
leaving  due  to  the  plaintiff  from  the  defendant 
for  such  work  and  labor  the  sum  of  $83.75. 

"(2)  On  the  16th  day  of  July,  1919^  the  de- 
fendant having  refused  to  pay  to  plaintiff  said 
snm  of  $83.75,  and  within  30  days  after  the 
completion  ot  the  rendition  of  such  labor  and 
services  in  the  hauling  of  said  wood,  the  plain* 
tiff  filed  with  the  county  clerk  of  Marlon  coun- 
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t7)  state  of  Oregon,  a  lien  dalm  on  uid  wood 
•o  hasled  for  defendant,  a  true  copy  of  irtdch 
la  attwAed  to  and  made  •  part  of  plalntUTa 
complaint,  and  be  paid  to  nld  derk  tbr  tb» 
filing  of  soch  lien  the  enm  of  31  cents. 

"(3)  The  som  of  $25  is  a  reasonable  amount 
to  be  allowed  to  plaintiff  as  attorney's  fees  for 
the  bringing  of  tbla  suit  to  foreoloae  ancb  lien." 

Custer  R  RosB,  of  SUverton.  for  appellant 
EUsha  P.  Morcom,  of  Woodburo.  tor  re- 
spondeat. 

BEAN,  J.  (after  stating  the  facts  as  above). 
Defendant  asserts  that  the  trial  court  erred 
In  holding  that  a  lieu  existed  in  favor  of  plain- 
tiff for  banling  cordwood.  and  that  sadi  Ilea 
is  not  granted  under  the  provisions  of  seo 
tion  10236,  Or.  L.,  which  reads: 

"Elvery  person  performing  labor  upon  or  who 
shall  BBBiBt  in  obtaining  or  securing  eawloga, 
spars,  piles,  cordwood,  or  other  timbers,  has  a 
lien  npon  the  same  for  the  work  or  labor  done 
upon  or  In  obtdlnlng  or  securing  the  same, 
vhetlier  such  work  or  labor  was  done  at  the 
instance  ot  the  owner  of  the  same  or  bis  agent. 
The  cook  In  a  logging,  or  other  camp,  and  any 
and  an  others  who  may  assist  in  or  about  a 
legging,  or  oUier  camp  maintained  for  .obtain- 
ing  or  securing  sawlogs,  spars,  piles,  cordwood, 
Or  other  timber,  shall  be  regarded  as  a  person 
who  assists  in  obtaining  or  securing  the  saw- 
logs,  spars,  piles,  cordwood,  or  o^er  timber 
herein  mentioned." 

It  is  contended  by  cotins^  for  defiant 
that  the  statute  gives  a  right  of'  Uen  upon 
cordwood  tor  cutting  or  "manv&ctnrlng" 
the  same,  but  not  for  hauling  It. 

Tbe  wovflB  of  the  statute  Import  more  than 
the  mere  cntUng,  <xe  cutting  and  piling,  of 
Gordvood  In  the  woods,  fOr  which  the  right 
of  Uen  Is  granted.  ''Every  person  performing 
labor  upon,  or  who  shall  assist  In  obtaining 
or  Kcnrlng  *  *  *  cordwood"  has  a  Il«i  upon 
the  same  for  sncb  labor.  Surely,  according 
to  the  conceded  facts,  the  plaintiff  performed 
labor  upon  the  wood  In  anestion  1^  loading 
and  banling  the  same.  He  assisted  In  "ob- 
taining or  securing"  the  wood  for  defoidant 
by  banling  It  to  defendant's  premises. 

The  evidence  In  the  case  Is  not  oontalned 
In  the  record.  We  have  caiiy  the  pleadings 
and  the  findings  ot  f&cta.  Such  facts  tlien, 
must  be  taken  as  true.  There  Is  no  question 
raised  as  to  the  sufflctency  of,  or  time  of  fil- 
ing, the  lirai  notice. 

The  labor  of  plalntlfTs  team  In  hauling  the 
cordwood  was  an  integral  part  of  the  services 
in  obtaining  the  wood.  The  statute  does  not 
contemplate  that  logs  or  cordwood  shall  be 
secured  or  handled  altogether  by  hand. 
Plaintiff  had  a  right  of  lieu  for  hia  services 
with  his  team.  Kelley  v.  Kelley,  77  Mo.  135; 
Hogan  T.  Gushing.  49  Wis.  169,  6  N.  W.  490. 
The  trial  court  found  that  defendant  agreed 
to  pay  for  the  labor  whidi  vras  performed 
for  him  by  plaintiff. 


A  different  question  la  presented  in  this 
case  from  that,  where  a  lien  Is  claimed  on 
logs  for  hauling  the  luml>er  manufactured 
tberefr(«n.  Logs  are  usually  delivered  at 
some  mill  where  they  are  manufactured  into 
lumber.  C!ordwood,  in  the  usual  course  of 
sudi  business,  may  be  hauled  to  a  woodyard, 
railroad,  or  to  a  place  of  consumption,  direct- 
ly from  the  timber. 

A  reference  to  the  cases  arising  under  the 
statutes  of  other  states,  which  differ  In  lan- 
guage from  ours,  is  of  but  little  avail.  They 
are  presented  with  much  care  by  the  learned 
counsel  for  defendant 

The  decree  foreclosing  tbB  Uen  should  be 
affirmed. 

It  la  80  ordered. 

BURNETT,  a  J.,  and  JOHNS  and  BBOWN, 
JJ-  concur. 


STATE  V.  YEE  GUCK. 

(Supreme  Court  of  Oregon.   Feb.  8,  1921.) 

1.  Witnesses  ^2ig(f)  —  Public  offloer  nay 
waive  privilege  not  to  be  examined  as  to  oom- 
munlcatlons  made  to  him. 

A  public  officer  may  waive  tbe  privilege 
granted  bim  by  Or.  L.  |  733,  to  refuse  to  be  ex- 
amined as  to  commanications  made  to  bim  in 
official  confidence  when  the  public  interest  would 
suffer  by  the  disclosure,  and,  by  offering  the 
whole  document  containiog  the  communications 
for  the  Jury's  coneideration  in  a  criminal  case, 
sucb  exemption  was  waived. 

2.  Witnesses  €=^I6  —  Defendant  nay  oompel 
production  of  avideatlary  paper  by  ssbpona 
duces  teoun. 

Defendant  in  a  criminal  prosecution  may 
compel  the  productioo  of  an  evidentiary  paper 
by  a  subpoena  daces  teciun  served  upon  the  in- 
dividual having  custody  of  it 

3.  Criminal  law  ^3;>627i/2— Discovery  eaanot  ha 
used  as  a  mere  exploring  expedition. 

,  The  power  of  court  under  Or.  L.  S  533,  to 
order  a  party  to  give  the  other  permission  to 
take  a  copy  of  auy  book  or  document  is  clearly 
discretionary,  tbe  language  not  being  manda- 
tory, and  tbe  paper  or  document  must  contain 
evidence  of  matters  relating  to  tbe  merits  of 
tbe  action  or  salt  before  the  court,  even  in  Its 
discretion,  can  compel  an  inspection  thereof 
by  the  adverse  party,  since  discovery  cannot 
be  used  as  a  mere  exploring  expedition. 

4.  Criminal  law  ^=>4\9,  420(12)— Witnesses 
^=3393(2)— Transorlpt  of  statements  matfa  te 
proseesting  attoniey  by  witnesses  not  admis- 
sible; use  vf  transcript  far  impeachment 

A  transcript  of  statements  made  by  witness- 
es to  prosecuting  attorney,  not  signed,  was 
hearsay,  and  admissible  for  no  other  purpose 
than  to  impeach  tbe  witnesses  by  asking  if  they 
had  made  declarations  on  that  occasion  inooo- 
sistent  with  their  testimony  at  the  trial,  and 
even  in  such  case  the  paper  would  not  be  com- 
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pttent  In  ItnU  to  Impeach  aem,  aa  the  Bteaog- 
rapher  who  heard  the  statement!  would  hare  to 
be  called. 

0.  Crinlaal  law  «sm|41— Preeeeater  aet  mib- 
palM  ta  praioea  traaaoript  aot  aaatf  by  wlt- 
■aaa  t»  refreeb  raeollaotlaa. 

Gonrt  did  not  err  in  refastos  to  compel  dis- 
trict attorney  to  prodnce  the  tranacript  of 
atatemebts  of  witnesBes  made  to  him,  under  Or. 
L.  {  8S9,  regairing  prodaction  of  writing  nsed 
to  refresh  recollectioD,  where  the  witneasea  at 
the  time  of  the  trial,  retaining  independent  rec- 
ollection, did  not  uae  the  writing,  and  there  be- 
bag  no  evidentiary  valne  attached  to  it. 

6.  Crtmlaat  law  ^ss»424(t)  —  DedaratlOBB  of 
conspiratore  aftar  eommlMlon  of  object  In- 
admissible. 

It  is  error  to  admit  the  declarations  of  co- 
conapiretors  made  after  the  commission  of  the 
ohject  of  the  conspiracy. 

7.  Ciimlaal  law  «8>424(6)— Evidanee  af  flight 
al  coooasplrator  altar  Mliieg  bald  adailssl- 
Maw 

In  a  prosecution  for  homicide,  court  dM  not 
err  in  admitting  erideace  of  a  short  flight  of 
a  coconspirator  and  his  arrest  and  return  to 
the  place  where  decedent  fell,  as  a  part  of  the 
res  geatee;  it  being  importaot  to  identify  all  of 
the  paitiripants  in  the  homicide,  in  pursuance 
of  which  it  was  admiaaible  to  allow  witnesses 
who  saw  codefendant  engaged  in  the  killing  to 
show  that  he  was  kept  in  their  view  during 
the  pursuit  and  capture,  so  that  he  could  be 
identified  by  them  as  a  participant  in  the  kill- 
inf. 

8.  Hamlolda«=»li7,  301— Self-defense  laast  be 
In  proportion  fo  danger;  Instruction  as  to 
defense  of  another  held  Insufllclent, 

Self-defense  Is  merely  a  preventive  remedy 
and  must  not  be  out  of  proportion  to  the  real 
or  apparent  danger,  and  in  a  homicide  case 
court  did  not  err  in  refusing  to  instruct  that 
"If  the  defendant  honestly  belloTed  and  drcnm- 
atancea  were  andi  that  a  reasonably  pmdent 
man  would  have  been  led  to  such  belief,  that 
the  life  of  his  companion  was  in  danger  at  the 
hands  of"  the  deceased,  "or  his  associates,  then 
he  had  the  right  to  take  such  measures  as  were 
in  his  power  to  prevent  the  commission  of  such 
crime,  even  though  it  would  lead  to  the  death 
of*  deceased;  such  instruction  leaving  out  im- 
minence of  danger,  under  Or.  L.  B|  1908,  1900. 

9.  Homlolde  ^109  —  Self-defense  cannot  ba 
turaad  Into  lastrument  of  reprisal. 

Self-defense  cannot  be  turned  into  an  in- 
strument  of  vengeance  or  reprisal,  and  when 
the  danger  has  passed  or  ceased  to  be  imminent 
the  right  to  kill  in  resistance  eeasea,  under  Or, 
L.  SS  1908.  1909. 

10.  Crlmlaal  law  «»l  186(4)— No  reversals  for 
errors  not  affaetlap  substantial  rights. 

Under  Or.  L.  S  1628,  a  conviction  will  not 
be  reversed  for  technical  errora,  defects,  or 
exceptions  which  do  not  atfeet  the  substantial 
ri^ts  of  the  accused. 

Departmoit  1. 

Appeal  from  Circuit  Court,  Multnomah 
Gonnty :  Rohwt  Tucker,  Jvdge. 


Tee  Ouck,  the  defariUnfe  with  o&ara,  was 

Indicted  In  Multncnnah  ooanty  tax  the  crline 
of  murder  In  the  second  d^ree  cwAnltted  by 
killing  Chin  Hong.  Harlng  been  tried  s^- 
rately^from  his  codef aidants,  he  was  convict- 
ed, and,  being  aggitered  at  the  result,  &ih 
peals.  AfBrmed. 

Robert  F.  Maguire  and  John  F.  Logan, 
both  of  Portland  (Winter  ft  Magnire  and 
John  F.  Logan,  all  of  Portland,  on  the  brief), 
for  ai>pellant. 

George  Mowry  and  Samuel  H.  Pierce,  Dep- 
uty Dlst.  Attya.,  and  Dan  J.  Malarkey,  special 
prosecntor,  all  of  Portland  (Walter  H. 
Evana,  Dlst.  Atty.,  and  Samuel  H.  Pierce, 
Deputy  Dist.  Atty.,  both  of  P(»rtland,  on 
the  brl^,  for  the  State. 

BUHNBTT,  O.  J.  The  affray  resulting  In 
the  death  of  the  deceased  was  part  of  a 
tong  war  between  rival  Ohinese  factions  and 
was  staged  In  the  streets  surrounding  a  city 
block  in  Portland  bounded  on  the  sonth  by 
Flanders  street,  on  the  east  by  Sixth,  cm  the 
north  by  GUsan,  and  on  the  west  by  Broad- 
way. According  to  the  story  of  the  defend- 
ant, he  and  one  of  his  codefendants  known 
as  Sh'ee  Fong  were  walking  weet  on  Flanders 
street  when  they  came  to  the  northeast  cor- 
ner of  the  intersection  of  Flanders  and  Sixth 
streets.  About  that  time  they  saw  members 
of  a  rival  Chinese  tong  on  the  oHMslte  side 
of  the  street  The  defendant  here  claims 
that  those' on  the  west  side  of  Sixth  street 
b^tan  firing  at  him  and  his  companion,  Shee 
Fong.  They  Inunediately  returned  the  Are, 
and  during  the  ensuing  fusillade  they  crossed 
Sixth  street,  where  the  defendant  stoi^ted 
and  reloaded  his  plsttri.  He  claims  that  at 
that  moment  he  saw  his  c(MnpauIon,  Shee 
Fong,  running  north  on  the  west  side  <tf 
Sixth  street,  pursued  by  the  decedent,  and  he 
himself  Immediately  took  up  the  pursuit  of 
the  deceased  to  prevent  him  from  hurting 
Shee  Fong.  The  three,  according  to  his 
story,  ran  in  that  order  west  on  the  south 
side  of  Gliaan  street,  Shee  Fong  In  the  lead, 
pursued  by  the  decedent,  and  Yee  Guck 
bringing  up  the  rear.  Be  claims  that  the  de- 
ceased was  shooting  at  Shoe  Fong.  The  race 
continued  to  Broadway,  where  there  was  a 
street  car  standing.  According  to  the  de- 
fmdant'B  story,  his  companion,  Shee  Fong, 
ran  to  the  right  and  west  of  the  street  car, 
while  the  decedent  turned  to  the  left  or 
east  of  the  car  and  ran  south  on  Broadway. 
From  the  street  car,  south,  the  decedent  was 
running  away  from  the  two  defendants,  Yee 
Quck  and  Shee  Fong,  but  they  continued  in 
pursuit  of  him,  shooting  at  him  until  they 
arrived  at  the  southwest  comer  of  the  Inter- 
Bectlon  of  Broadway  and  Fland^  streets, 
where  the  decedent,  fell  dead. 

there  was  testlmcmy  given  to  the  effect 
that  Imme^tely  afterwards'  Yee  Guck  ran 


«esne  otkw  omss  sea  same  iwle  and  KBT-NUMBBB  la  aU  Kay-Numbsred  Dlgesu  and  Xadaxsa 


Digitized  by 


Google 


6TATB  T.  YES  QVOK 

(ISB  P.) 


86S 


west  a  atioct  distance  on  Flanders  street,  but 
was  arrested  by  a  police  officer  about  30  feet 
away  from  the  body  of  Chin  Hong,  and  that 
his  codefendant,  Staee  Fong,  fled  north  on 
Broadway,  retracing  his  steps,  until  he  came 
to  Qllsan  street,  turned  west  to  West  Park 
street,  and  thence  north,  and  was  captured 
by  a  pursuing  crowd  of  white  men  and 
brought  back  to  where  the  policeman  had 
Yee  Guck  in  custody*  all  within  a  few  min- 
utes. It  is  also  in  evidence  that  several  Chi- 
namen were  engaged  In  the  fusillade  on  Sixth 
street  near  Flanders,  but  that  only  the  three 
moitloned  joined  In  the  race  west  on  GUsan 
street  and  thence  south  on  Broadway  to  the 
apot  where  Chin  Hong  fell. 

At  the  trial  the  state  called  Mr.  and  Mrs. 
Ubby,  husband  and  wife,  who  were  eyewlt- 
n«mes  of  the  death  of  Chin  Hong,  and  they 
described  the  occurrence  and  the  actions  of 
the  defendant.  On  cross-examination  It  was 
developed  that  these  witnesses  had  been  In- 
terviewed by  the  district  attorney,  whose  ste- 
nographer took  notes  of  their  statements  and 
afterwards  transcribed  them.  At  a  subse- 
quent Interview  In  the  prosecutor's  office,  be- 
fore the  trial,  this  transcription  was  read  to 
the  witnesses.  When  this  was  ascertained  on 
cross-examination  the  defendant's  counsel  de- 
manded of  the  district  attorney  the  produc- 
tion of  the  transcript  for  the  use  of  the  de- 
fense in  cross-examination.  Counsel  for  the 
state  offered  to  produce  it,  provided  the  de- 
fendant would  consent  that  it  be  read  In  evi- 
dence in  full.  The  defendant  excepted  to  the 
conduct  of  the  counsel  In  making  the  offer, 
conditioned,  as  It  was,  that  the  whole  docu- 
ment shonld  be  read  to'  the  Jury.  The  court 
directed  the  jury  to  disregard  the  offer  of 
counsel  for  the  state  and  give  it  no  effect. 

[1]  The  defendant  briber  objected  to  the 
refusal  of  the  court  to  compel  the  production 
of  the  writing  for  the  defendant's  use  In 
cross-examination.  Among  the  contentions 
of  the  state  on  this  point  Is  one  based  on 
tlie  last  clause  Id  section  788,  Or.  U,  reding 
thwi  ^ 

"A  public  officer  ehall  not  be  examined  as 
to  communicatioDs  made  to  him  In  official  con- 
fidence when  the  public  interest  would  suffer 
Ij  the  diBcIosare." 

AsBomlng,  without  deciding,  that  the  con- 
versation between  the  witnesses  and  the  dis- 
trict attorney  was  prlvll^ed,  It  is  a  priv- 
ilege of  the  office — In  this  case  the  one  In 
control  of  the  prosecutl<Hi.  It  is  within  hta 
proogatlve  to  waive  the  exemption  embodied 
In  the  clause  quoted.  In  offering  the  whole 
document  tor  the  Jury's  conslderatloa  he 
waived  the  exemptlfm,  and,  moreover,  was 
dearly  of  the  <H>lnion  that  the  public  interest 
would  not  suffer  by  submitting  the  transcrip- 
tion to  the  Jury.  This  section  therefore  must 
be  laid  ont  of  the  case. 

[2-4]  A  prop»  conc^tlon  of  the  situation  Is 
wapnHsl.  The  oonrt  was  engaged  In  tak&ig 


evidence  at  the  trial.'  If  the  document  In 
Questiim  had  any  evidentiary  value,  the  de- 
fendant could  have  compelled  its  production 
by  a  subpoena  duces  tecum  served  upon  the 
Individual  having  custody  of  it.  It  would 
seem  also  that  section  533,  Or.  lu,  would  be 
appUcatde  In  a  proper  case  to  the  matter  In 
hand: 

"The  court  or  Judge  thereof,  while  an  action 
or  suit  is  pending,  may  order  either  par^  to 
give  the  other,  within  a  specified  time,  an  In- 
spection and  copy,  or  penniaBion  to  take  a  copy 
of  any  book,  document,  or  paper  in  bis  posses- 
sion, or  under  his  control,  containing  evidence 
or  matters  relating  to  the  merits  of  the  action 
or  suit,  or  the  defense  therein.  ♦   •   • " 

The  power  of  the  court  under  this  section 
Is  clearly  discretionary.  The  language  Is  not 
mandatory.  Moreover,  the  paper  or  docu- 
ment must  contain  evidence  or  mattCTs  re- 
lating to  the  merits  of  the  action  or  suit,  be- 
fore the  court  even  In  Its  discretion  can  com- 
pel an  Inspection  thereof  by  the  adverse 
party.  Discovery  cannot  be  used  as  a  mere 
exploring'  expedition.  The  paper  here  Involv- 
ed was  not  admissible  as  evidence  in  the 
case.  The  utmost  that  can  be  claimed  for  It 
Is  that  It  Is  a  hearsay,  unverified  declaration 
of  what  the  witnesses  said  In  conversation 
with  the  prosecuting  officer.  The  only  pos- 
sible way  that  those  witnesses  could  be  af- 
fected by  the  conversation  would  be  to  Im- 
peach them  by  asking  if  they  had  made  dec- 
larations on  that  occasion  In  the  presence  of 
the  officer  and  the  stenographer  inconsistent 
with  their  testimony  at  the  trlaL  If  they  de- 
nied the  statements  appearing  in  the  tran- 
script in  possession  of  the  district  attorney, 
that  paper  would  not  be  competent  In  Itself 
to  Impeach  them.  They  had  not  subscribed 
It,  nor,  so  far  as  appears  in  the  testimony, 
had  they  authorized  its  making.  In  order  to 
Impeach  tiiem,  the  stenographer  or  some  one 
else  who  heard  the  statements  would  have  to 
be  called.  The  stenographer  heard  what  the 
witnesses  said  In  the  Interview  with  the  pros- 
ecutor. It  is  plain  that  the  attorneys  for  the 
defendant  could  not  compel  the  stenographer 
to  converse  with  them  and  inform  them 
about'wbat  the  witnesses  had  said  In  that  in- 
terview. By  a  parity  of  reasoning  they  can- 
not compel  the  officer  to  furnish  them  a  tran- 
script of  what  was  said. 

The  only  case  cited  by  the  defendant  In 
support  of  his  contrition  In  this  matter  is 
People  V.  Becker,  210  N.  Y.  274,  104  N.  E. 
396.  In  that  case  an  avowed  accomplice  of 
the  defendant  was  called  as  a  witness  by  the 
people.  On  cross-examination  It  was  devel- 
oiKd  that  be  had  entered  into  a  written  con- 
tract with  the  prosecuting  officer  for  Immn- 
nit7  from  prosecution,  provided  he  would 
testify  in  support  of  the  Indictment.  It  ap< 
pears  from  the  r^ort  of  the  case  that  he  had 
also  prepared  and  placed  In  the  possession  of 
the  district  attorney  a  written  confession  of 
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his  connection  with  the  crime.  He  proved  a 
reluctant  witness  In  his  statements  about  the 
terms  ot  the  contract,  and  there,  as  here,  the 
defendant  demanded  an  inspection  of  the 
contract  and  the  confession,  for  use  In  cross- 
examination.  But  the  court  refused  at  first 
to  compel  their  production.  Later  on  in  the 
same  case,  while  another  accomplice  was  on 
the  stand  under  croes-examinatlon,  the  de- 
fendant moved  the  court  to  direct  the  open- 
ing of  certain  depositions  that  had  been  tak- 
en in  Arkansas,  by  which  he  propraed  to  con- 
tradict the  witness  after  having  called  atten- 
tion to  his  contrary  statements;  but  this 
was  refused.  The  Becker  Case  Is  not  paral- 
lel with  the  present  issue.  Those  depositions 
were  original* evidence  In  the  case,  while  the 
memorandum  made  by  the  unsworn  stent^- 
rapher  here  does  not  come  within  that  cate- 
gory. The  contract  for  Immunity  signed  by 
the  witness  and  his  own  prepared  statement 
possibly  might  be  contradictory  of  bis  decla- 
rations on  the  witness  stand,  and  so  In  cer- 
tain conditions  could  be  used  In  evidence. 
The  unverified  notes  of  the  stenographer  In 
the  instant  case  would  not,  of  themselves,  be 
contradictory  of  the  witnesses,  and  if  the  lat- 
ter were  to  be  impeached  those  who  heard 
their  contrary  statements  would,  of  necessity, 
be  called  to  testify.  The  mere  hearsay,  un- 
aligned, unverified  transcript  made  by  a  pri- 
vate individual  would  not,  of  itself,  be  com- 
petent for  that  purpose.  This  question  was 
thoroughly  examined  In  State  v.  Rhoads,  81 
Ohio  St  397,  91  N.  E.  186,  27  L.  R.  A.  (N.  S.) 
558,  18  Ann.  Caa.  415,  and  In  an  exhaustive 
opinion  it  was  held  that  the  production  of 
such  a  document  is  not  to  be  compelled  at 
the  instance  of  the  defendant.  As  shown  in 
the  note  to  Pearson  v.  Yoder,  39  Okl.  105, 134 
Pac.  421,  48  L.  R.  A.  (N.  S.)  334,  reported 
anew  in  Ann.  Cas.  1916A,  62,  much  apparent 
confusion  tias  arisen  about  the  protection  of 
privileged  communications  owing  to  the  pur- 
pose for  which  they  were  demanded,  but,  in 
our  Judgment,  the  defendant  had  no  right  to 
an  Inspection  of  the  paper  described  in  this 
instance,  under  the  attendant  circumstances. 
His  right  to  cross-examine  the  witnesses  for 
the  state  was  not  abridged.  All  that  happen- 
ed was  that  the  court  declined  to  compel  the 
prosecutor  to  assist  in  that  cross-examina- 
tion by  producing  the  notes  of  bis  search  for 
evidence.  In  other  words,  the  court  declined 
to  compel  the  proaecator  or  his  straographer, 
or  wtiat  was  the  same,  the  stenographer's 
transcript,  to  submit  to  an  interview  by  the 
attorneys  for  the  defendant. 

[I]  Another  view  of  this  branch  of  the  case 
may  be  derived  from  an  application  of  sec- 
Uon  8S9»  Or.  U: 

"A  witness  is  allowed  to  refreah  Ua  mem- 
ory, respecting  a  fact,  by  anytbing  written 
himself,  or  under  bis  direction,  at  the  time 
when  the  fact  occurred  or  immediately  there- 
after, or  at  any  other  time  when  the  fact  was 
fredi  in  his  memory,  and  he  knew  that  the 


same  was  correctly  stated  in  ttie  writinff;  bat 
in  either  case  the  writing  most  b«  prodneed, 
and  ihay  be  inspected  by  the  mivtran  party» 
who  may,  If  he  choose,  eross-eanindM  tl^o  wit- 
ness upon  it.  and  may  read  it  to  the  jury.  So, 
also,  a  witness  may  testify  from  such  a  writ- 
ing, though  he  retain  no  recollection  of  the 
particular  facts;  but  such  evidence  shall  be 
received  with  caution." 

A  similar  question  was  involved  in  State 
V.  Magers,  36  Or.  38,  S8  Paa  892.  The  de- 
fendant, having  been  arrested,  was  taken  be- 
fore the  chief  of  the  Portland  police  and  in- 
terrogated respecting  bis  connection  with  the 
murder  of  which  he  was  afterwards  accused. 
A  st^ographer  present  took  notes  of  the  con- 
versation and  transcribed  them,  leaving  the 
transcript  In  the  possession  of  the  office. 
Magers  was  afterwards  indicted  in  Polk 
county.  The  chief  of  police  was  called  there 
as  a  witness  at  the  trial.  Before  going  be 
read  over  the  transcript  of  the  conversation 
he  had  with  the  defendant,  but  did  not  pro- 
duce it  at  the  trlaL  He  said  the  notes 
were  of  some  assistance  to  him  In  refreshing 
his  memory.  But  at  the  time  of  the  trial  he 
had  an  independent  recollection  of  the  sub- 
stance of  the  conversation  with  the  defend- 
ant, and  he  did  not  use  the  transcript  while 
on  the  witness  stand.  The  question  was  rais- 
ed there  In  the  form  of  a  motion  to  strike  out 
the  testimony  of  the  officer  because  he  did 
not  produce  the  mtmiorandum  which  had  re- 
freshed his  memory.  Speaking  by  Mr.  Ohlef 
Justice  Wolverton,  the  court  gave  the  matter 
an  extended  examination,  citing  many  au- 
thorities, among  others  this  excerpt  from 
Greenleaf  on  Evidence,  |  437,  classifying 
writings  of  the  kind  in  qnestlon: 

"(1)  Where  the  writing  is  used  Only  for  the 
purpose  of  assisting  the  memory  of  the  witness. 
In  tliis  case  it  does  not  seem  necessary  that 
the  writing  should  be  produced  in  court,  though 
its  absence  may  afford  matter  of  observation  to 
the  jury;  for  the  witness  at  last  testifies  from 
his  own  recollectioo.  (2)  Where  the  witness 
recollects  having  seen  tJhe  writing  kBfore,  and, 
thongh  he  has  now  no  independentfrecoUectioQ 
of  the  facts  mentioned  In  it,  yet  .he*  remembers 
that  at  the  time  he  saw  it  be  knew  the  contents 
to  be  correct,  hi  this  case  the  writing  itself 
must  be  produced  in  court,  in  order  tbat  the 
other  party  may  cross-examine;  not  that  soch 
writing  is  thereby  made  evidence  of  itself,  but 
that  the  other  party  may  have  the  benefit  Ot 
the  witness'  refreshing  his  memory  by  every 
part." 

The  <vlnlon  sums  up  the  discussion  tliua: 

'^he  case  falls  clearly  within  Ote  first  class 
designated  by  the  authorities,  and,  the  witness 
not  having  referred  to  or  used  the  notes  while 
undergoing  ezaminstion,  for  the  purpose  of 
refraahing  his  memory*  the  defendant  bod  no 
right  to  their  production  in  court.  It  would 
have  been  otherwise  if  the  witness,  after  re- 
freshing his  memory,  could  not  have  spoken 
from  Independent  recollectton,  but  could  only 
testily  tbat  be  knew  the  facts  at  tite  time  they 
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were  written  down,  tlmt  they  were  written  cor- 
rectlTt  thtt  be  could  not  recall  them,  but  that 
be  knew  them  to  be  true  as  stated  in  the  mem- 
orandnm.  Badu  a  case  would  fall  under  the 
second  dass,  and  the  defendant  would  then  be 
entitled  to  the  privilege  of  havinf  the  notes  in 
court  for  Ida  inspection." 

In  the  Instant  case  Mr.  and  Mrs.  Ubby.  as 
witaessea,  bad  no  occasl6n  to  use  tbe  mem- 
orandnm,  erea  oat  of  court  They  seem  to 
have  zetalned  an  Independent  recollection  of 
what  they  saw,  and  did  not  use  the  memo- 
randum at  all  while  testifying  at  the  trial. 
There  wab  no  error  In  refusing  to  cwnpel  the 
district  attorney  to  produce  It,  there  being 
no  evidentiary  value  to  be  attributed  to  it 
People  V.  Glaze,  139  Cal.  164,  72  Fac.  965; 
People  T.  Salstmry,  134  Mich.  587.  96  N.  W. 
836;  State  t.  Jackson  (Mo.  App.)  194  S.  W. 
1078;  Williams  t.  Doluth  Street  Ryn  169 
Wis.  261,  171  N.  W.  989;  Chandler  v.  State, 
60  Tex.  Cr,  R.  329,  ISl  S.  W.  598;  C  W. 
HnU  Go.  T.  Marquette  Cement  Manufacturing 
Co.,  206  Fed.  260,  125  C.  0.  A.  460. 

[I,  7]  The  next  assignment  of  error  noted 
In  the  defendant's  Iwlef  is  the  admission  in 
eridence  of  the  short  fl^ibt  of  the  codefend- 
ant  and  his  arrest  and  return  to  the  place 
where  the  decedent  fell.  It  Is,  indeed,  an  er- 
ror to  admit  the  declarations  of  coconspira- 
tors made  after  the  commission  of  the  ob- 
ject of  the  conspiracy.  A  combination  of  in- 
dividuals having  been  shown  to  exist  for  the 
accomplishment  of  a  criminal  purpose,  it  may 
be  likened  to  a  partnership  wherdn  the  dec- 
larations of  any  partner  wilt  bind  the  firm; 
bnt  when  the  contract  of  partnership  Is  end- 
ed, the  firm  business  wound  up,  and  the  firm 
dissolved,  the  declarations  of  any  former 
partner  will  not  bind  any  of  those  who  were 
once  associated  with  him  in  the  business.  It 
is  on  this  analogy  that  the  subsequent  decla- 
rations  of  a  conspirator  can  bind  only  him- 
self and  not  bis  criminal  associates.  The  fol- 
lowing precedents  have  been  dted  in  support 
of  the  defendant's  position  on  this  asslgn- 
ment  of  error:  Sheppard  v.  Tecum,  10  Or. 
402,  417;  Osmun  v.  Winters,  30  Or.  177,  48 
Pac.  780;  State  v.  Tlce,  30  Or.  457,  4S  Pac. 
367;  State  v.  Magone,  82  Or.  206,  51  Pac. 
453;  State  v.  Hlnkle,  33  Or.  93,  54  Pac.  155; 
Logan  V.  United  States,  144  U.  S.  263, 12  Sup. 
Ct.  617.  36  U  Ed.  429;  Sparf  v.  United 
States,  166  II.  S.  51,  15  Sup.  Ct  273,  39  L. 
Ed.  343.  In  all  of  these  cases,  without  ex- 
ception, the  matter  considered  by  the  opin- 
ions of  the  court  consisted  of  declarations  of 
a  conspirator  uttered  after  the  accomplish- 
ment of  the  purpose,  wher^  he  made  state- 
ments prejudicial  to  his  associate  In  the 
crime  they  Jointly  had  committed.  Here  no 
such  condition  occurs.  During  his  flight  and 
after  bis  arrest  and  return  to  the  custody  of 
the  offieer,  where  the  decedent  fell,  Shee  Fong 
made  ao  statonent  an^eariug  In  evidence  re- , 


specting  his  own  connection,  or  that  of  his 
codefendant  with  tbe  homldde.  The  matter 
was  so  closely  connected  with  what  had  gone 
before  that  It  may  safely  be  said  to  be  part  of 
the  res  gestie.  It  became  Important  to  Iden- 
tify all  of  the  participants  In  the  homldde, 
in  pursuance  of  which  it  was  certainly  ad- 
missible, although  unnecessary  to  be  followed 
with  great  detail,  to  allow  witnesses  who  saw 
him  engaged,  as  they  said,  In  the  killing,  to 
show  that  the  comrade  of  tbe  defendant  was 
kept  in  their  view  during  the  pursuit  and 
capture,  so  that  he  could  be  Identified  by 
them  as  a  parttdpant  in  the  killing.  It  Is 
akin  to  the  prindple  laid  down  In  State  v. 
Aiken,  41  Or.  294,  69  Pac.  683,  where  it  was 
held  that  the  physical  appearance  of  a  co- 
defendant  after  the  homldde  was  admissible 
against  the  one  on  trial 
.  [8]  The  defendant  claims  that  he  and  hfii 
companion,  Shee  Fong,  were  attacked  by 
some  four  or  five  members  of  an  antagonistic 
tong,  and  on  that  basis  complains  that  the 
following  Instruction  was  not  glv^ : 

"If  the  defendant  honestly  believed,  and  the 
drcumatances  were  snch  that  a  reasonably 
prudent  nan  would  have  been  led  to  such  be- 
lief, that  the  Ufe  of  his  companion  was  in  dan- 
ger at  the  hands  of  Chin  Hong  or  his  asso- 
ciates, then  he  had  the  right  to  take  such  meas- 
ures as  were  in  his  power  to  prevent  the  com- 
mission of  such  crime,  even  though  it  would 
lead  to  the  death  of  OUn  Bong." 

There  are  several  objections  to  this  In- 
Btmctton.  After  tbe  definition  in  section 
1908,  Or.  L.,  of  justifiable  killing  when  com- 
mitted by  public  officers  or  th<»e  acting  in 
tbeir  aid  and  assistance  and  by  their  com- 
mand, section  1909,  Or.  U,  makes  Justifia- 
ble— 

"the  killing  of  a  human  being  •  •  •  by  any 
person  ••*(!)  to  prevent  the  commis- 
elon  of  a  felony  upon  such  person  or  upon  his 
or  her  husband,  wife,  parent,  cliild,  master, 
mistresa,  or  servant;  (2)  to  prevent  the  com- 
mission of  a  felony  upon  the  property  of  such 
person,  or  upon  property  in  Ids  possession,  or 
upon  or  in  any  dwelUng  house  where  such  per- 
son may  be;  (8)  in  the  attempt  by  lawful 
ways  and  means,  to  arrest  a  person  who  has 
committed  a  felony  or  in  the  lawful  attempt  toi 
suppress  a  riot  or  preserve  the  peace." 

There  Is  no  pretense  In  the  testimony  that 
the  defendant  here  was  attempting  to  arrest 
the  decedent  or  to  suppress  a  riot  preserve 
the  peace,  or  to  prevent  a  felony  upon  prop- 
erty. The  instruction  imder  consideration 
leaves  It  solely  to  the  defendant's  discretion 
what  to  do  in  defense  of  himself  and  his 
companion,  without  regard  to  whether  it  was 
reasonable  or  lu  proportion  to  the  danger 
real  or  apparent  but  to  take  "such  measures 
as  were  in  his  power  to  prevept  the  commis- 
sion of  such  qrime.'^  It  is  bombook  law  that 
self-defense  is. a  merely  preventive  conedy* 
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and  most  not  be  out  of  proportion  to  the  real 
or  apparent  danger.  Ttiia  principle  Is  disre- 
garded In  tbe  form  of  tbe  Instruction  pre- 
sented.  Again,  it  is  not  every  danger  whicb 
will  excuse  a  homicide.  It  must  be  an  Immi- 
nent danger  of  death  or  great  bodilr  harm. 
The  imminence  of  danger  la  left  oat  of  the  re- 
quested instruction. 

In  BubBtanee^  the  defendant  requested  tlie 
court  to  charge  that,  it  the  decedent  and 
those  associated  with  him  were  acting  t««etli- 
er  for  the  purpoee  of  attadlng  the  members 
of  tlte  rival  tong,  die  decedent  would  be 
bound  by  the  acts  of  his  aasodates,  and  that 
the  defendant  m  trial  would  have  a  rii^t  to 
act  on  appearances  and  to  "take  such  meas- 
ures as  were  necessary  to  protect  htms^  and 
his  companion  from  such  attacks,  even  though 
such  measures  resulted  In  taking  the  life  of 
Chin  Hong."  A  similar  Inatmctlon  was  to 
tb»  effect  that  ono  who  Joins  as  a  m«nber  of 
a  mob  or  crowd  In  an  nnlawfol  attack  upon 
the  life  of  another  has  no  reason  to  complain 
if  the  victim  attacked  shoots  into  the  crowd 
In  the  protection  of  his  own  life  and  kills  an 
unarmed  member  thereof;  and  that  It  the 
deceased  was  a  member  of  such  a  crowd  and 
made  an  attack  upon  the  defendant  and  his 
companion  unlawfully,  wrongly,  and  mali- 
ciously, the  defendant  and  his  companion 
would  have  a  right  to  act  upon  the  appear- 
ance of  danger  to  themselves  and  their  lives, 
and  to  defend  tbemselvei^  even  though  tiiey 
took  human  life. 

[I]  The  objections  to  these  instructions  are 
that  there  are  no  observances  of  the  prlnd- 
ple  that  tbe  defense  must  not  exceed  the  real 
or  apparent  danger  of  the  attack,  and  that 
the  peril  spoken  of  in  the  requested  charge 
does  not  appear  to  be  imminent.  Moreover, 
these  Instructions  are  not  applicable  to  the 
situation  described  by  the  testimony  on  the 
part  of  the  defendant  He  avows  that  the 
only  reason  he  pursued  Ctiln  Hong  and  shot 
him  was  to  protect  Sbee  Fang.  In  a  proper 
case  the  defendant  rightfully  could  operate 
und»  section  1806,  C^.  L.,  declaring  that— 

"Besistance  to  the  commlBflioo  of  a  crime 
may  be  lawfully  made  by  Uke  party  about  to  be 
injured,  or  by  any  other  person  in  bis  aid  or 
defense,  *  *  *  to  prevent  a  <^me  ivainst 
his  person,  

The  defendant  cannot  justly  hlms^  un- 
der this  section,  however,  in  doing  more  In 
the  defense  of  Shee  Fang  than  the  latter 
could  do  for  Umself.  S  O.  J.  TKL;  2  B.  O. 
L.  664.  But  evoi  as  to  that,  granting  that 
It  Is  true  fliat  tt6  decedent  was  pursuing 
Shee  Fong,  ttiat  pursuit  aided  at  the  inter- 
section of  Gllsan  and  Broadway  streets, 
where  Shee  Fong  ran  to  the  right  and  the 
decedent  to  tbe  left  of  the  street  car;  the 
latter  continuing  his  flight  south  on  Broad- 
way to  the  soutliwaBt  comer  of  ib»  Intersec- 
|kn  DC  that  street  with  Flanders.  AUoftha 


testimony  shows  without  dlqirate  that  from 
the  street  car  on  the  decedent  was  running 
from  the  defendants  and  being  pursued  by 
them.  It  is  primary  learning  In  criminal 
law  that  self-defense  cannot  be  turned  into 
an  Instrument  of  vengeance  or  reprisal,  and 
that  when  the  dai^er  has  passed  or  ceased  to 
be  imminent  the  right  to  kill  in  resistanoe 
ceases.  State  v.  Eri^son,  67  Or.  262,  110 
Pac  785,  lU  Pac.  17;  State  v.  Burton,  18 
(2  Pennewlll)  472,  47  Ati.  619;  Hadley 
V.  State,  68  Oa.  300;  People  v.  MuUen.  179 
IlL  App.  262;  State  v.  Black,  86  N.  J.  Law, 
520,  83  AtL  91 ;  Marrow  v.  State.  37  Tex.  Or. 
B.  SSO^  88  S.  W.  914 ;  Malone  v.  State  CTex. 
Or.  App.)  35  S.  W.  001;  Telddl  r.  State  <Tex. 
Or.  App.)  26  8.  W.  424. 

It  may  bei  said  in  passing  Qiat  this  doctrine 
as  anAied  to  this  case  Is  made  to  dqtoad  vs^ 
on  the  statement  of  the  defttidant  blmaelt. 
Disinterested  Caucasian  witnesses  in  oonidd- 
erable  numbers  testified  With  one  o^rd  that 
the  decedent  was  bdng  pursued  by  Qie  de- 
fendant and  his  companion,  throughout  the 
&tai  course  from  Slxt3i  street  np  Ollsan  and. 
south  on  Broadway  to  bis  deaOi,  and  that  he 
was  unarmed.  After  the  mei£e  tm  Stcth 
street,  where  there  were  so  many  partld- 
panta  In  tbe  general  disdiarge  of  firearms, 
there  were  no  othwa  ooncemed  In  the  homi- 
cide of  the  decedent,  so  far  as  the  testtmouy 
shows,  except  ttte  defendant  Tee  Ou(&  and 
his  associate,  Shee  Fong.  there  is  no  testi- 
mony that  they  were  pursued  or  attacked  by 
any  mdb  or  crowd  after  leaving  Stxth  street. 
The  only  dispute  in  the.t^Almony  is  whether 
the  decedent  chased  Shee  Fong  from  Sixtii 
street  to  Broadway,  or  was  himself  pursued 
by  Shee  Fong.  Frwn  there^  on  to  the  scene 
of  his  death,  Chin  Hong  was  being  pursued 
by  the  def^dant  and  the  latter's  associate, 
according  to  Yee  Onck*8  own  story.  Hie  only 
concern  the  defendant  had  was  bis  avowed 
purpose  to  kill  the  deced^it  to  prevent  Urn  in 
turn  from  killing  or  sertously  wounding  Sbee 
Fong.  The  Instructfona  on  that  point  were 
not  applicable  to  the  ease,  put  In  Itt  sijoat  fii- 
vorable  llg^t  by  the  defoidant  UmaelC. 

Much  reliance  Is  itoced  upon  an  excerpt 
from  the  opinion  of  Hr.  Justice  Wolverton  In 
State  V.  Gibson,  48  Or.  184.  73  Fac.  333, 
where,  after  having  discoursed  about  ttie  du- 
ty of  a  defendant  to  avot  an  attacft,  if  he 
can  do  so  wiOiont  dangor  to  hims^  this  lan- 
guage was  used : 

"But  the  doctrine  has  no  place  In  criminal 
law  where  the  assault  is  precipitated  witbont 
provocation,  and  la  of  swA  a  diaracter  as  to 
indicate  to  a  reasonable  mind  addni  upon  ap- 
pearanees  that  tiie  danger  to  Uf  e  w  tiie  Inflht- 
tion  of  great  bod&y  harm  is  imminent.  In  soch 
case  the  assailed  is  justifiaU*  in  killing  Us  ag- 
SresBor  if  Decessary  to  avert  the  consequences 
upon  himself,  and  need  not  consider  on  the 
moment  whether  he  may  avert  the  impending 
danger  or  avoid  the  taking  of  the  life  of  his 
antagonist  by  retreating,  or  resorting  to  «HBe 
other  expedient  less  violent.'* 
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As  has  been  pointed  out,  thla  Imrtrnctlon  la 
not  apidlcftUe  to  the  caw  made  by  the  de- 
fendant's testbnony.  Tbe  learned  judge  evi- 
dent^ did  not  Intend  to  lay  down  the  nile 
that  whm  ttie  decedent  was  In  fall  flli^t,  eai- 
deavorlng  to  escape  from  the  defendant,  the 
latter  had  a  right  to  follow  blm  and  klU  Um. 

The  court  rery  fully  Instructed  the  jury 
upon  the  rl^t  of  a  defendant  to  act  upon 
real  or  apparent  danger  to  hla  life  In  the  de- 
fense  of  h<ni»Tf,  and  It  was  not  confined  to 
the  conduct  merely  of  Qie  decedoit  On  the 
contraiy,  It  was  said  to  the  jury  that— 

*^  determining  whether  the  deceased  was 
killed  by  the  defendant  nnder  tha  reaaonatds 
appreh^idon  of  death  or  great  bodily  harm, 
.  you  shonld  consider  what  woald  be  tiie  rea- 
sonable appreheneion  of  tbe  defendant,  Tee 
Gock,  in  Che  sitnation  in  which  from  the  evi- 
dence yon  find  faim  at  the  time  'of  the  alleged 
killing  of  Ohin  Hong.  Ton  shoidd  condder  ell 
the  evldenoe  relating  to  tike  position  the  de- 
ceased snd  tJie  defendant,  their  compaiUons  and 
othtt  actors  were  in  at  the  time  of  the  al- 
leged commission  of  the  crime,  the  relatlTe 
sises,  strength,  snd  physical  abilitleB  of  the  par- 
ties, together  with  sU  of  the  evidence  bearing 
npon  the  scene  of  the  conflict,  as  yon  hare  re- 
ceived it  in  the  evidence  prodnced." 

This  language  clearly  distlngnlsheB  the 
case  In  hand  from  that  of  State  v.  Adler,  140 
Ma  18,  47  B.  W.  794.  There  the  decedent 
was  one  of  a  crowd  said  to  be  pursuing  the 
defendant  with  the  apparent  purpose  of  kill- 
ing him  or  doing  him  great  bodily  barm.  The 
trial  court,  charging  the  Jury,  confined  the 
appearance  of  danger  to  the  acts  of  the  de- 
cedent alone,  without  reference  to  his  com- 
panions acting  with  him,  and  for  this  error 
the  conviction  was  reversed.  But,  as  shown 
abor^  the  situation  IndlcatlTe  of  danger  to 
the  instant  defendant  was  nude  to  depend 
npon  tbe  actions  of  all  those  concerned,  In- 
duding  the  deoedenL 

[II]  From  Oie  whole  record  w«  are  of  the 
<q»liiloa  that  Oib  rl^ts  of  the  deCfindant  wen 
sabstantially  preserved  at  the  trlaL  Iflnor 
ernffs  are  suggested,  but  they  are  suffldently 
disposed  of  In  what  baa  already  been  said. 
From  the  beginning  of  the  present  Orlminal 
Code  It  has  always  been  the  rule  that — 

"After  heating  the  appeal  the  conrt  must  give 
Judgment,  withoot  regard  to  the  decision  of 
qnestions  which  were  In  the  discretion  of  the 
eonrt  below,  or  to  teclmical  errors,  defects,  or 
exceptions  which  do  not  affect  the  snbstantial 
rifjita  of  the  parties."   Bectioa  1020,  Or.  L. 

We  are  convinced  that  the  defeodant  had 
a  fair  trial,  and  the  judgmoit  most  be  af- 
flnned. 

KeBBIDIB,  BILAN.  and  SARBIS,  JJ.,  con- 
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(Snprema  Court  of  Oregon.  Feb.  8,  1821.) 

CrlBlsal  law  «s>l  134(3),  1 137(5)— Error  as 
to  rsllsf  adnlttlsi  oedefsRdaet's  testisMay 
haM  lavtted  aad  aa  aeadssiie  quettlse. 

Whure  counsel  for  defendant  made  no  efEwt 
to  produce  oedaf  endant  as  a  witness,  and  In 
his  argvmoit  to  the  Jury  stated  that  defendant 
could  not  call  his  codefendant  as  a  witness,  and 
tbe  assertion,  made  as  a  principle  of  law,  was 
combated  by  counsel  for  the  state  and  consider- 
able argument  ensued,  after  which  the  trial 
Judge  ruled  that  the  codefwdant  would  have 
be«i  a  competent  witness,  defendant  cannot 
complain  of  the  ruling  of  tbe  oonrt,  even  If 
erroneous,  aimie  the  question  was  acaderaie  and 
the  error  was  invited. 

Department  1. 

.^peal  from  Glrcult  Cbort,  UuUiunmUi 
County;  George  W.  Staideton,  Judge. 

Shee  Fong  was  convicted  of  murder  In  the 
second  degree,  and  be  appeals.  Affirmed. 

In  a  sqtarate  trial  the  defendant,  Shee 
Fong,  was  convicted  ijt  murder  in  the  second 
degree  on  an  indictment  charging  him  jolnt> 
ly  vrKtt  Xee  Qndc  and  othera,  and  baa  ap- 
pealed. 

Robert  F.  UaguSre  and  Joba  F.  Iiogan. 
botli  of  Portland  (Winter  ft  Ifagulre  and 
John  F.  IiOgan*  all  «t  Portland,  en  tb»  brief), 
for  VTpeUant. 

George  Howry  and  Samuel  H.  Pierce,  Dep- 
uty Dlst  Attya.,  and  Dan  J.  Malarkey,  spedal 
prosecutor,  all  of  Portland  (Walter  H.  Brans, 
Dlst  Attyn  and  Samuel  H.  Plorae.  D^ty 
Dist  Atty.,  both  of  Portland,  on  the  bvleO, 
for  tbe  StatCL 

BUBNETT,  C  3.  VUb  case  and  the  case 
of  State  T.  Tee  OnCk  were  heard  together  In 
this  court  (106  Pac  863).  What  has  hem 
said  In  Qie  oplnhm  this  day  roidered  in  the 
Tee  OuA  Case  Is  apidlcable  to  tbe  issues  in 
tails  case.  As  to  reQuests  of  the  defoidant 
to  diarca  tike  jury,  they  were  Idmtleal  with 
those  In  the  other  case  and  need  not  be  no- 
ticed here. 

Xee  Qvuit  was  tried  first  No  GAOrt  was 
made  to  produce  blm  as  a  witness,  either  for 
the  state  or  for  the  defense  here^  so  far  as 
tbe  record  Aows,  In  argumoit  to  tbe  Jury, 
however,  counsel  for  the  dtfendant;  Shee 
Fong,  stated  that  ttie  defendant  then  on  trial 
could  not  call  his  codefendant  as  a  witness. 
This  assertion,  made  as  a  principle  of  law, 
was  combated  by  the  counsel  for  the  state 
and  considerable  argoment  betweoi  vppotHag 
attorneys  ensued,  after  which  the  trial  Judge 
ruled.  In  substance  that  Tee  Gmtk  would  have 
been  a  competent  wititeas,  and  thla  Is  com- 
plained of  as  error.  In  our  Judgment,  It  is 
invited  error,  If  any,  of  which  tbe  det»idBnt 
cannot  avail  himself.  If  counsd  for  ttw  de- 
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fense  bad  not  broi^t  tbA  mattor  into  tbe 
case  by  his  argument,  notUng  probably  would 
hare  been  said  abont  it  The  defense  raised 
a  feigned  Issue  dehors  the  record,  and  can- 
not comidain  ot  the  result  of  its  experiment 
Tba  case  was  to  be  tried  by  Uie  Jury  and  de- 
termined upon  the  evidence  actually  produced, 
not  upon  what  might  have  been  but  was  not 
Whether  the  ruling  of  the  circuit  court  on 
tbls  academic  question  was  correct  or  not  Is 
not  necessary  to  be  decided.  It  Is  oiough  to 
say  that  tbe  Question  was  academic,  and  if 
the  court  was  wrong  its  error  was  invltecl, 
with  no  result  benefltdal  to  the  defendant. 

Tlie  other  ccmtratlons  In  this  case  are  dis- 
posed of  and  goTemed  by  what  has  already 
been  said  in  tlie  Yee  Ouck  Case. 

Tlie  conclusion  is  tlut  the  Judgmoit  must 
be  affirmed. 

HcBRIDE,  BEAN,  and  HABBIS.  JJ^ 
concur. 


Is  ra  CLARK'S  ESTATE.* 

CLARK  et  al.  v.  STATE  TREASURER  OF 
OREGON. 

(Snprane  Oourt  of  Oregon.   Teb.  8,  1921.) 

1.  Taxation,  ,<^8Sft-8totat«  imposes  laherit- 
ases  tax  on  estate  passlH  to  legatee  er  other 
boaefloiafy. 

Under  the  Inheritance  Tax  Act  (L.  O.  L.  8 
ll&l),  as  amended  by  Laws  1919.  p.  687,  the 
tax  is  imposed,  not  on  the  estate  passing 
from  the  decedent,  but  on  the  estate  passing 
to  the  legatee  or  other  beneficiary. 

2.  TsxatliB  «3>856— laheritaace  tax,  thoagh 
osnputad  en  agiregats  eatatn,  Is  tax  sn  each 
spsoMe  gift 

TTnder  the  Inheritance  Tax  Act  (L.  O.  L.  | 
1192),  as  amended 'by  Laws  1917,  p.  799,  and 
Laws  1A19,  p.  697,  all  of  a  decedent's  estate 
subject  to  distribution  under  tbe  will  or  inherit- 
ance laws  after  the  exemption  of  910,000  shall 
pay  a  tax  as  specified,  and  though  the  tax  is 
computed  on  the  a^regate  estate  as  it  exists 
before  distribution,  it  remains  in  no  wise  other 
than  a  tax  on  each  specific  gift,  leg&cy,  or  in- 
heritance; for  it  is  computed  on  tbe  total  of 
such  gifts,  legacies,  and  inheritances,  and  its 
apportionment  among  the  several  benefidaries 
presents  no  difficultieB. 

3.  StatBtes  «=>i2l (7)--lnheritasoe  Tax  Act 
sot  to  embrace  ssbjeot  not  expressed  In  title. 

The  Inheritance  Tax  Act  (L.  O.  L.  S  lld'i), 
as  amended  by  Laws  1917,  p.  799,  and  Laws 
1919,  p.  697,  in  undertaking  to  levy  an  estate 
tax,  is  not  TiolatlTe  of  Const  art.  4,  |  20,  as 
embracing  a  subject  not  expressed  in  tiie  title 
of  the  originsl  act,  which  was  limited  to  the  tax- 
ing ot  gifts,  legacies,  and  inheritances. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Oeorge  Tazwell,  Judge. 


In  the  matter  of  tbe  estate  of  John  Clark, 
deceased.  Application  by  Bachatf  Clark  and 
William  T.  Clark,  eraeutws,  for  order  fixing 
amount  <tf  Inheritence  tax.  Tbe  State  Tteas- 
uier  of  the  State  of  Oi^p»  objected  to  the 
order  made,  and,  from  an  order  overruling 
the  objectlona.  the  Treasurer  appesK  Or^ 
der  reversed,  and  cause  remanded. 

This  is  an  ai^eal  taken  by  the  State  Treas- 
urer from  an  order  fixing  the  amount  of  in- 
heritance tax  to  be  paid  from  the  estate  of 
John  Clark,  deceased,  who  died  testate,  leav- 
ing an  estate  appraised  at  $697,688.19,  from 
wliich,  by  will,  legacies  and  devises  in  large 
sums  passed  to  tbe  widow,  one  daughter,  and 
four  sons,  with  smaller  bequests  to  a  sister 
and  three  friends.  The  order  of  the  lower, 
court  allowed  an  exemption  from  inheritance 
tax  of  $10,000  from  each  of  the  bequests 
passing  to  the  testator's  widow  and  children, 
and  hence  the  appeaL 

James  W.  Crawford,  of  Salm.(I.  H.  Van 
Winkle,  Atty.  Gen.,  oo  tbe  brief),  tar  appel- 
lant 

John  H.  Hall,  ot  Portland,  for  respondenta/ 

BENSON,  J.  It  Is  contended  by  appel* 
lant  that  section  1192,  Or.  L.,  provides  for  a 
tax  cfflnputed  upon  tbe  whole  estate,  with 
but  one  $10,000  exemptlMi,  white  the  respond- 
ent insists  that  the  tax  Is  iaid  upon  the  spe- 
dflc  legaci^  and  devises,  and  that  the  order 
made  by  the  lower  court  is  In  harmony  with 
a  correct  Interpretation  of  the  statute. 

A  statute  levying  Inheritance  taxes  was 
first  enacted  in  this  state  in  1903,  the  act 
b^ng  entitled: 

"An  act  to  tax  gifts,  legacies,  and  inheritanc- 
es, and  to  provide  for  the  collection  of  the 
same."   General  Lavs  of  1903,  p.  49. 

This  act  with  some  unimportant  amend- 
ments, became  chapter  4,  tit.  16,  of  L.  O.  L., 
the  leading  sections  of  which  were  ntunbered 
1191  and  1192,  of  which  section  1192  was 
again  amoided  in  1917,  tbe  title  of  the 
amended  section  being: 

"An  act  to  amend  section  1192  of  Lord's  Ore- 
gon Laws,  reUiting  to  tiie  taxation  of  gifts,  leg- 
acies and  inheritances."   Laws  of  1917,  p.  799. 

As  thus  amended,  the  sectltm,  so  far  as  it 
la  of  Interest  In  this  dlscnsslon,  reads  thus: 

"When  such  Inheritance,  devise,  bequest  leg- 
acy, gift  or  beneficial  interest  to  any  property 
or  income  therefrom  shall  pass  to  or  for  the 
use  or  benefit  of  any  grandfather,  grandmother, 
father,  mother,  husband,  wife,  child,  brother, 
sister,  vrife  or  widow  of  a  son,  or  the  husband 
of  a  dai^hter,  or  any  child  or  children  adopted 
as  such  in  conformity  with  the  laws  of  th« 
state  of  Oregon,  or  to  any  person  to  whom  the 
decedent  for  not  less  than  ten  years  prior  to 
death  stood  in  toe  acknowledged  relation  of  a 
parent  or  to  any  lineal  descendant  born  In  law- 
ful wedlock,  in  every  such  case  the  tax  on  the 
a^raised  value  thereof  received  by  each  pes* 
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BOD  Bball  be  at  tbe  rate  of  one  per  cent  on  any 
amount  in  excesB  of  90.000.00  *  *  *.  The  tax 
ia  to  be  levied  fai  tiie  abore  caaea  only  on  the 
caueaa  of  ^SjOtMO  reosired  hj  each  peraon. 

^nie  put  thus  quoted  la  foUowed  by  aec- 
tlons  providliig  for  a  beaTtar  tax  upon  .be- 
qoests  and  derlsea  to  collateral  benefldarjes 

and  tbose  who  are  not  of  kla  to  tbe  decedent. 
In  1919  (Laws  1919,  p.  697)  tiie  Legislature 
.again  amended  sections  1191  and  1192,  the 
title  of  the  amendatory  act  reading  thtis: 

"An  act  to  amend  aection  1191,  Lord's  Oregon 
Laws,  and  section  1192,  Lord's  Oregon  Laws,  as 
amended  by  chapter  372,  General  Laws  of  Ore- 
gon for  the  Tear  1917.  relating  to  inheritance 
tax." 

Section  1191,  as  ao  amended,  reads  aa  fol- 
lows: 

"AD  property  within  the  Jurisdiction  of  the 
state,  and  any  interest  therein,  whether  belong- 
ing to  the  inhabitants  of  tliis  state  or  not,  and 
whether  tangible  or  intangible,  which  shall  pass 
or  Test  by  dower,  curtesy,  will,  or  by  statutes 
or  inheritance  of  this  or  any  other  state,  or  by 
deed,  grant,  bai^cain,  aale  or  gift,  or  aa  an  ad- 
Tancement  or  diririon  of  Us  or  her  estate  made 
in  contemplation  of  the  death  of  the  grantor, 
or  bargainor,  or  intended  to  take  effect  In  pos- 
session or  enjoyment  after  the  death  of  the 
grantor,  bargainor  or  donor  to  any  person  or 
persona,  or  to  any  body  or  bodies,  politic  or  cor- 
porate, in  trust  or  otherwise,  or  by  reason 
whereof  any  person  or  body  politic  or  corpo- 
rate, ahall  become  beneficially  entitled,  in  pos- 
searion  or  expectation,  to  any  property  or  In- 
come thereof,  ahall  be  and  is  subject  to  a  tax 
at  the  rate  hereinafter  specified  In  section  1192, 
to  lie  paid  to  the  treasurer  of  the  state  for  the 
use  of  tbe  state;  and  all  heirs,  legatees,  and 
devisees,  administrators,  executors  and  trus- 
tees, aad  aay  sncb  grantee  under  a  conTeyance, 
and  such  donee  under  a  gift  made  during  the 
grantor  or  donor's  life,  shall  be  respectiyely 
liable  for  any  and  all  such  taxes,  with  interest 
thereon,  imtil  the  same  ahall  ^are  iMen  paid, 
aa  herelnaftw  provided;  provided,  however, 
that  devises,  bequests,  legacies  and  gifts  to 
benevolent,  charitable,  or  educational  institn- 
tions  incorporated  within  this  state  nrd  ac- 
tually engaged  in  this  state  in  carrying  out  the 
objects  and  purposes  for  which  so  hioorporated 
or  to  any  person  or  persons  to  be  held  in  trust 
for  any  such  institution  in  lieu  thereof,  shall  be 
exempt  from  any  taxation  under  the  provisions 
of  tbis  act" 

Section  1192.  aa  amended,  so  far  as  It  Is 
of  interest  here,  reads  thus: 

"The  rates  of  tax  on  all  estates  as  provided 
in  section  1192  shall  be  as  follows:  On  any 
amount  in  excess  of  f 10,000  up  to  and  including 
(25,000.  one  per  cent  •  ♦  •  The  above  tax 
on  the  estate  shall  be  In  full  for  all  inheritance 
tax  «n  any  de^se,  bequest  legacy,  gift  or  ben- 
efldal  Intereat  to  any  property  or  income  there- 
from  whidi  shall  pass  to  or  for  the  use  or  ben- 
efit of  any  grandfather,  grandmother,  father, 
mother,  husband,  wife,  child  or  any  lineal  de- 
scendant «(  tte  deecaBed." 


nils  Is  followed  by  paragraphs  providing 
that  "In  addition  to  the  tax  levied  on  such 
estate^'  collateral  benedqlarles  and  benefici- 
aries who  are  not  of  kin  to  the  decedent 
shall  pay  certain  Inheritance  taxes,  with  an 
raemption  of  $1,000  to  collateral  benefld- 
aries  and  no  exemption  to  others. 

[1]  The  amendments  to  section  1191  have 
not  In  any  respect  changed  its  fundamental 
character,  and  now,  as  always,  It  iirovldes 
for  a  tax  npon  property  "wbiCh  shall  pass 
or  vest  by  dower,  curtesy,  will,  or  by  stat- 
utes of  Inheritance,"  etc  The  language  of 
this  section  clearly  declares  the  Imposition 
of  a  tax,  not  upon  tbe  estate  passlug  from  the. 
decedent,  but  upon  the  estate  passing  to  the 
legatee  or  other  beneficiary.  Enowlbm  v. 
Moore,  178  U.  8.  41,  20  Sup.  Ct  747.  44  L. 
Bd.  969.  This  Is  radically  different  from 
the  "probate  duty"  and  the  "estate  duty"  of 
the  English  statute;  the  distinction  bebig 
clearly  exiwessed  by  an  eaninent  Eni^isb  av- 
thor  aa  ftdlows: 

"The  new  duty  Imposed  by  the  llnanee  Act, 
and  called  estate  da^,  as  has  been  said  above, 
supersedes  probate  duty;  but  the  key  to  the 
construction  of  the  Finance  Act  lies  in  remem- 
bering that  the  new  estate  duty,  although  it  is 
leviable  on  nroperty  which  was  left  untouched 
by  probate  duty,  such  as  real  estate,  yet  is  in 
substance  of  the  same  nature  as  the  old  pro- 
bate du^.  What  it  taxes  is  not  the  interest  to 
wbidi  some  ptrson  succeeds  on  a  death,  but  the 
interest  whkh  ceased  by  reason  of  the  death. 
Unless  tbis  principle  is  kept  clearly  in  view, 
tbe  mind  is  ecmstantly  tempted  by  tbe  wording 
of  the  act  to  revert  to  prindples  of  saccession 
duty  which  have  no  real  connection  with  the 
subject"  Hanson's  Death  Duties  (fich  Ed.> 
p.  1. 

[1]  Regarding  section  1192.  in  Its  present 
form,  It  will  be  observed  that  the  first  sen- 
tence begins  thus: 

"The  rates  of  tax  on  all  estates  as  provided 
in  section  1192  (1191)  ahall  be  as  follows." 

It  Is  manifest  that  the  number  "1192"  as 
used  in  the  above  quotation  Is  a  typograph- 
ical error,  and  should  read  "1191,"  and  we 
shall  BO  regard  It  Now,  as  has  been  remark- 
ed, section  1191  provides  only  for  the  taxa- 
tion Of  property  passing  by  will  or  Inherit- 
ance to  legatees,  devisees,  or  heirs.  Their 
estates,  or  the  portions  of  the  net  aggregate 
estate  passing  to  such  beneficiaries,  consti- 
tute the  exclusive  subject  of  taxation  men- 
tioned In  the  first  paragraph  of  section  1192, 
the  meaning  and  clear  Intent  of  which  Is  that 
all  of  the  estate  which  is  subject  to  distribu- 
tion under  the  will  or  inheritance  laws  shall, 
after  the  exemption  of  $10,000,  pay  a  tax 
as  therein  specified,  and,  while  the  tax  Is 
computed  upon  the  aggregate  estate  as  it 
exists  before  distribution,  nevertheless  it 
remains  In  no  wise  other  than  a  tax  upon 
each  specific  gift,  legacy,  or  inheritance,  for 
it  ia  eomputed  upon  the  total  of  such  tltta. 


Digitized  by  Google 


372 

legadoB,  and  InlwrltsnOM,  and  Its  apportloii- 
moat  among  the  eeveral  beneficiarlea  pre* 
■entv  no  dtfflculties  whatever. 

The  moceedlzig  xwragrapha  of  section  1192 
provide  for  an  additional  tax  upon  the  aharas 
0*  ben^daries  who  bear  a  coUatunl  rda- 
tlonBhip  to  tibe  deced€n^  and  allowi  to  each 
of  ttiem  an  additional  exemption  from  taxa- 
thm,  to  the  extent  of  |1,000,  and  additional 
taxes  upon  the  diares  of  beneflcUrlea  who 
an  not  Of  fein  to  the  decedoi^  without  the 
additional  exemption. 

The  further  secttona  of  the  act  make  pro- 
vision for  the  collection  of  the  taxes.  In  ac- 
cordance with  the  varying  conditions  which 
may  azias  by  reason  of  the  varying  char- 
acteristics which  may  be  i^waented  In  in- 
dlvUnal  ceaea,  tmt  we  find  nothing  in  ai^  of 
Uiew  proTlBlQne  whlcA  Is  Inconsistent  with 
the  views  herein  expressed. 

[t]  It  Is  urged  by  the  plaintiffs  that  sec- 
tion 1192  is  unconstitutional,  as  being  in  vio* 
latton  of  section  20.  art  4,  of  flie  Constitu- 
tion of  Oregon,  which  rea^  thus: 

"Bvery  act  shall  embrace  bat  one  sabject,  and 
matters  properly  connected  therewith,  which 
sabject  shell  be  ^pressed  in  the  title.  But 
if  any  subject  shall  be  embraced  in  an  act  which 
shaU  not  be  expressed  In  the  title,  such  act 
shaQ  be  r<M  mdj  as  to  M  much  thmot  u  shall 
not  b«  expressed  in  the  title." 

It  Is  argaed  that  the  title  of  the  origi- 
nal act  limits  the  subject  of  the  legislation 
to  the  taxing  of  gifts.  legacies,  and  inherlt- 
ancea,  while  the  amendment  undertakes  to 
levy  an  estate  tax.  If  the  act  had  nnder^ 
taken  to  levy  an  estate  tax  in  the  sense  in 
which  that  phrase  la  used  In  the  English 
Sinance  Art,  It  la  positible  that  lAaintifl  ^  con- 
tmtlon  in  this  reapect  should  iffevail,  but, 
as  we  have  already  shown,  tbe  amendmoit 
does  not  use  the  phrase  *t»x  on  all  estates^ 
in  any  such  sense,  but  adheres  oonalstratiy 
to  the  conception  of  tazea  levied  In  perfect 
harmony  with  the  titie  of  the  original  act 
of  1908.  The  order  of  tiie  lower  court  la 
therefore  revCTsed,  and  the  cause  renanded 
for  further  proceedings  not  Incmudstent  vrtth 
this  opinion. 

BURNETT,  a  J.,  and  HARBIS  and  Me- 
BBIDB,  concur. 


BAILEY  V.  HICKEY  et  al. 

(Supreme  Court  of  Oregon.  Feb.  8, 1921.) 

I.  Eqaity  1 48 (2)— Complaint  alteglai  sev 
aral  Fsasoas  for  oload  en  title  does  not  show 
mUJoInder. 

A  complaint  In  suit  to  remove  a  cloud  from 
pluntiiTs  titie  does  not  alleie  separate  causes  | 


(Or. 

of  suit,  tbon^  the  complaint  alleged  dUCereat 
reasons  coseemlng  the  dond  on  the  title. 

2.  Quieting  title  ^34(S)— OoMptalat  te  re- 
move eloBd  01  title  baM  siMeat 

A  complaint  to  remove  a  dond  on  |dain- 
tiff's  title,  resulting  from  a  sale  on  attachment 

levied  after  plaiot^BE  purchased  but  before  his 
de«d  was  recorded,  at  which  sale  defendants 
boaght  the  land,  which  clearly  shows  that 
plaintUTs  title  has  been  donded  and  that  the 
doud  resulted  fxom  defendants*  acts,  atates 
suffident  facts  to  constitute  cause  of  sidL 

3.  Appeal  sad  error  «»895(2)— Eqai^  salt 
tried  da  sevo  bat  Ja^s^s  tsdtais  gtvaa 

weight. 

Or.  L.  1 169,  giving  the  court's  flndhige  the 

effect  of  a  verdict,  does  not  apply  to  a  suit  in 
eqnltr  which  is  governed  by  sectiMi  405,  giving 
the  findings  the  effect  of  a  verdict,  except  that 
on  appeal  the  cause  shall  be  tried  without  ref- 
erence thereto,  but,  though  the  equity  cause  ia 
tried  de  novo,  the  judge's  dnd^^gff  axe  given 
weight 

4.  Attorney  and  dlent  «s>  1 04— Knowledge  ef 
attorney  aoqnlred  shortly  befere  employ- 
ment Imputed  to  dlent. 

The  knowledge  of  a  sale  of  land  acquired 
by  an  attorney  by  the  satisfaction  of  his  at- 
torney's lien  thereon  from  the  purchase  price 
is  imputed  to  another  dlent,  who  diorUy  af^ 
er  the  sale,  and  before  the  deed  was  record- 
ed, brought  suit  against  the  vendor  and  at- 
tached tiie  land. 

0.  Attaohmeat  ^ISO-^ttaohlaf  eredltar 
mast  prove  he  Is  bona  tide  parohaaer. 
Or.  L.  H  8Q1,  9674,  making  an  attadiii« 
creditor  a  purchaser  in  good  faith  tnm  the 
date  of  attachment,  does  not  rdieve  sudi  cred- 
itor  of  the  burden  of  proving  tiiat  he  is  a  bona 
fide  purchaser  by  proof  that  he  had  a  valid  debt 
and  that  the  ■  attachment  was  regularly  pro- 
cured. 

Department  2. 

Appeal  from  Circuit  Ooni^  Lane  Ooanty; 
G.  V.  Skipworth,  Judges 

Suit  to  remove  dond  ftom  titie  by  BIdwaM 
Bailey  against  Oliver  M.  cnckey  and  another. 
Decree  tor  plaintiff,  and  defendants  appeal. 
Affirmed. 

This  is  a  suit  in  equity  instituted  by  Ed- 
ward Bailey,  plaintiff  and  respondent,  ,who 
sought  a  court  of  equity  in  order  to  have  a 
clour  removed  from  title  to  lands  purchased 
from  &frs.  Jennie  Mitchell.  There  Is  no  ques- 
tion but  that  Bailey  purchased  and  paid  for 
the  lands  In  good  faith,  but  he  delayed  In 
having  his  deed  recorded  for  about  30  days. 
In  the  Interval  the  defendants,  Oliver  M. 
Hickey,  attorney  at  law,  and  his  dlent  Eu- 
gene Clem,  commenced  an  action  at  law 
against  plaintiff's  vendor  and  caused  the 
land  to  be  attached.  StHue  time  prior  to  the 
commencement  of  the  action  against  Mrs. 
Jennie  MltcheU  Attorney  Hlduy  tor  hla 
dlent  Clem,  Hickey  had  been  the  attorney  for 


195  PAOIFIC  BSPOBTHB 


«S9»ror  othw  eaaw  see  ssmt  tople  and  KST-NUHBBB  In  aU  Kej-Numbered  XHaWs  and  ladasw 


Digitized  by  Google 


BAHXT  HIOEST 
(»■  P.) 


873 


Un.  MltduD  In  a  partttUn  rnOt  tnToMnc 
ttie  lands  craTered  to  Bail^.  At  the  eon- 
dnslcm  of  the  snlt,  Mra,  HitdiaU  bdag  un- 
able to  pay  him,  Hlckey  protected  hlmeelf  by 
fiUns  an  attoniey'a  lien  opon  the  land.  Some 
months  later  Mrs.  Mitchell  and  her  husband 
■old  the  land  and  Hlckeys  Uw  was  satisfied 
oat  of  the  pnrehase  price.  About  40  days 
thereafter  Hickey  sued  his  former  client  for 
Clem  and  attached  the  land  that  she  had  sold 
to  Bailey,  before  he  had  recorded  his  deed. 
Hickey  obtained  judgment  for  Qem  and  caus- 
ed the  land  to  be  sold  on  executloo.  Clem 
became  the  purcbaeer  at  the  sale  and  later 
conreyed  all  his  Interest  in  the  land  to  his  at- 
torney and  codefendant,  OUver  M.  Hickey. 

Among  the  facts  found  by  the  court  below 
are  the  following: 

'That  as  early  as  the  9th  day  of  Blay,  1918, 
the  defeodant  Hicbey  knew  that  the  said 
Blitcbella  had  contracted  and  sold  said  real 
property,  and  It  was  further  anderstood  "by  the 
said  Hicbey  that  the  $100  which  he  received  la 
payment  of  hla  said  lien  was  paid  by  the 
Hitdiells  ont  of  the  proceeds  of  said  sale,  and 
that  Ml  Hay  22,  1018,  the  First  National  Bank 
of  Junction  City,  Ore.,  mailed  to  said  Hichey 
at  Portland,  Ore.,  a  draft  for  $100  in  payment 
of  said  Hicbey's  lien  againat  said  real  prop- 
erty; that  said  defendant  Hickey  was  the  at- 
torney for  the  defendant  Clem  in  said  action 
sgainst  aaid  AGtcbella  in  which  said  real  prop- 
erty was  attached  as  hereinbefore  fuUy  set 
forth,  and  that,  at  the  time  said  action  was 
institnted,  and  at  the  time  said  attachment  was 
levied  against  ssld  real  property,  and  at  the 
time  ssid  real  property  wss  sold  at  sheriff's 
sale,  the  defendant  Hickey  bad  fnll  knowledge 
that  aaid  real  property  had  been  sold  by  the 
Mitchells  sad  that  the  Mitchells  were  not  the 
owners  thereof;  that  said  property  was  at- 
tached on  the  8tb  day  of  July.  1918.  bat  aaid 
deed  waa  not  recorded  until  the  24th  day  of 
Jnly.  1918." 

To  plalntifFs  complaint  defendants  ffled  a 
demurr^  "on  the  ground  that  several  causes 
of  action  haTe  been  Improperly  united";  also 
"on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
suit."  np<ni  the  court's  OTermling  the  de- 
murrer the  defendants  answered,  making  a 
general  denial  of  the  allegation  of  plalntUTs 
complaint,  eicepl  that  they  admitted  that 
part  of  tiie  complaint  alleging : 

"That  on  or  about  July  1,  1918,  the  aaid  de- 
fendant Eugene  A.  Clem  commenced  an  action 
against  the  said  Mitchells  in  the  circuit  court 
of  the  state  of  Oregon,  in  Multnomah  county, 
and  caused  an  attachment  to  be  leried  on  said 
real  property;  that  throng  aaid  action  of  said 
Clem  against  the  Mitchells,  a  judgment  was 
aecared  for  tiie  sum  of  $100,  or  more,  and  an 
order  made  for  the  sale  of  said  real  property; 
that  in  pursuance  of  said  order  said  real  prop- 
erty was  sold  to  the  defendant  Clem;  that  the 
sale  waa  evidenced  by  a  certificate  of  sale,  ia- 
sned  by  the  sheriff  of  Lane  county,  Ore.,  which  ' 
ia  recorded  at  524  Deed  Book  119  of  BecordK.  I 
Lane  eonnly.  Ore.;  the  date  of  said  certlfleata  * 


is  Uareh  1, 1919;  that  after  the  aaid  eertlfleate 
had  been  issued  the  defendsnt  Gem  executed 
and  delivered  to  the  defmdant  Hickey  all  his 
interest  in  said  real  pnqjterty  by  virtue  of  said 
sale." 

Based  npoo  the  findings  of  fact^nd  con- 
clusions of  law,  the  court  entered 'a  decree 
for  the  plain  tier  and  against  the  defendants, 
from  which  defendanbi  appeal,  ■— *g"*«'g  the 
following  emHB: 

"That  appellenta  herein,  Oliver  M.  Hickey 
and  Bugene  Clem,  say  that  there  was  manifeat 
error  committed  br  the  drcoit  court  in  tbia 
caaasf  and  whld  appears  on  the  face  of  the 
record,  sa  foOowi: 

"The  court  erred  In  not  snstainlng  demurrer 
ioterposed  by  defendants,  and  in  making  the 
order  dated  July  10,  1918,  overruling  said  de- 
murrer. 

"That  the  court  erred  in  finding  as  a  fact 
that  as  early  aa  May  9,  1918,  the  defendant 
Hicbey  bnew  that  the  said  Mitchells  had  con- 
tracted and  aold  aaid  real  proper^,  attached 
July  8. 1918,  and  that  the  flOO  Hickey  received 
on  May  22,  1918,  in  payment  of  his  lien,  was 
paid  by  Mitchella  out  of  the  proceeds  of  the 
sale  of  aaid  Jand,  and  that  this  knowledge  wss 
imputed  to  Clem,  who  only  became  his  dlent 
for  the  first  time  June  27,  191& 

"The  court  erred  In  finding  that  the  knowl- 
edge of  Hicbey  acquired,  if  at  all.  when  he  was 
not  acting  for  Clem  in  any  capacity,  waa  the 
bnowledge  of  Clem,  when  he  filed  fcJa  aeCtm  «■ 
July  1,  1018)  againat  the  said  Jennie  Mitchell, 
and  said  knowledge  of  Hickey  was  impotad  to 
Olem. 

"The  court  erred  in  holding  that  plalntUE 
Bailey  was  oititled  to  the  decree  a«  entered 
against  defendants,  under  the  record  and  evi- 
dence in  this  cause." 

Olim  M.  Hickey.  of  Portland,  for  «vpd- 
lants. 

O.  N.  Johnstcm,  of  Eugene  (A.  O.  Woodco^ 
of  Bugene.  <ni  the  brief),  for  respondent. 

BBOWN,  J.  (after  stating  the  facts  as 
above).  [1. 2]  The  defendants  Insist  that  their 
demurrer  should  have  been  sustained,  first, 
on  the  ground  that  "several  causes  of  action 
have  been  improperly  united."  This  conten- 
tion is  without  merit.  The  purpose  of  the. 
suit  is  to  remove  a  cloud  from  plaintUTs  title. 
The  different  reasons  alleged  In  the  complaint 
concerning  the  cloud  on  plaintiffs  title  do 
not  constitute  separate  causes  of  suit  Day 
V.  Bchnider.  28  Or.  467,  43  Fac.  660.  As  to 
defendants'  second  ground  of  demurrer,  we 
cannot  agree  with  their  contention  that  "the 
ccanplaint  fails  to  state  facts  sufficient  to 
constitote  a  cause  of  snlt"  The  complaint 
clearly  shows  that  plaintiff's  title  has  been 
donded  and  that  the  cloud  cast  upon  his  ti- 
tle is  the  result  of  the  defendants'  acta  In 
fact,  the  complaint  not  only  states  a  cause  of 
suit  for  the  removal  of  a  cloud  on  title,  but 
contains  a  great  deal  of  surplusage,  which 
could  have  beai  stricken  therefrom  upon  mo- 
tl<m.  We  are  satisfied  that  the  complaint  ia 
full  and  auffldoat 
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The  court  Mov  found  as  a  matter  of  fact 
tbat  the  defoidant  Hlckey  had  knowledge 
that  Om  real  pnqierty  Involred  herein  bad 
been  sold  by  the  Mitchells  and  that  the 
Mltehells  were  not  the  owners  thereof  at 
the  time^f  tl»  1«V7  of  the  attacihrnent  on 
the  8tb  OBJ  of  3vSy,  1018;  and,  as  a  con- 
clusion of  law,  that  the  knowledge  of  Hlckey 
wM  ttie  knowledge  of  his  codefendant^  Cl«ar; 
"Oiat,  the  defendant  haying  full  knowledge 
that  ttw  said  zeal  propertr  was  aoiA  at 
the  time  said  attachment  was  lerled  against 
said  real  property,"  it  necessarily  follow- 
ed that  "the  pl^tUTa  deed  Is  prior  to 
the  attachment;  that  plalntUTs  title  to  sMd 
prcqperty  la  firee  and  dear  of  any  and  all 
Hens  and  Incumbrances  by  reasm  ct  said 
attachment" 

[I]  The  dbUgatlon  of  this  court  to  follow 
tibe  findlnsB  of  fact  of  the  court  btSxnr  la 
discussed  in  the  bri^  Section  169^  Or.  U, 
providing  thatr— 

"The  finding  of  the  court  upon  the  facts  shall 
be  deemed  a  verdict,  and  may  be  set  aside  In 
the  same  manner  and  (or  the  same  reason,  as 
far  as  applicable,  and  a  new  trial  granted," 

—does  not  apply  to  a  suit  In  equity.  Sec- 
tion 40S;  Or.  Im,  anumg  other  things,  pro- 
Tldss: 

'*The  coort,  In  rendering  its  dedsion,  shall 
set  out  In  writing  its  findings  of  fact  npoD  all 
the  material  iasues  of  fact  presented  by  the 
pleadings,  together  with  its  conclusione  of  law 
thereon;  *  *  •  and  such  findings  of  fact 
shall  have  the  same  force  and  effect  and  be 
equally  conclusive  as  the  verdict  of  a  jury  in 
in  acUoD  at  law,  except  on  appeal  to  the  Su- 
preme Court  the  cause  shall  be  tried  anew 
withont  reference  to  sneh  findings." 

In  Cox  T.  Cox,  193  Pac.  484,  this  court  said : 

"Although  the  cause  must  be  tried  and  deter- 
mined here  de  novo,  *  *  •  yet  when  we 
find  •  •  *  contradictions  upon  all  material 
points,  we  are  disposed  to  give  much  weight  to 
tiie  finings  of  the  trial  judge,  for  the  reason 
that  he  saw  the  witnesses  Ut  action,  and  thus 
had  the  benefit  of  a  kind  of  evidence  which 
cannot  be  preserved  and  presented  to  an  ap- 
peUate  court.  Scott  v.  Hubbard,  67  Or.  496, 
605,  136  Pac.  e&3:  Hurlburt  v.  Morris,  68  Or. 
ii59.  272,  135  Pac.  531;  Tucker  v.  Kirkpat- 
rick,  §6  Or.  677,  679,  169  Pac  117." 

[4]  Vnm  the  teatlmcmy  in  the  instant  ease, 
we  bdiere  that  Oliver  M.  Hl<*ey  know,  at 
the  time  he  filed  Uie  action  for  OlOm  against 
bis  fimnv  client,  Mrs.  Mitchell,  and  at  Uta 
time  he  caused  attadunwt  to  Issue  and  lerj 
upon  ttie  real  property,  and  at  the  time  tiiat 
the  real  property  was  sold  upon  execution 
and  bid  In  by  Clem,  that  Mrs.  Mitchell  bad 
sold  the  same.  Hickey  knew  that  be  bad 
^Ma^  paid  for  his  s^vlees  as  attmiey  out  of 
funds  arising  from  the  sale  Cft  that  ivt^portar. 
It  baa  heea  said  that  the  wlu^  doctrine  of 
Impdted  notice  to  Qie  dlant  or  principal  rests 
upon  the  ground  that  the  atttmiey  or  agent 
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has  knowledge  of  something,  material  to  ttka 
particular  transaction,  which  it  la  his  duty 
to  communicate  to  his  prindpaL 

From  the  proof  In  tbls  case,  Oiere  Is  strms 
reason  for  holding  that  tbe  facts  within  the 
knowledge  of  the  attorney  acting  for  Clem, 
and  acquired  as  late  as  40  days  prior  to  in- 
stituting fba  action  In  tbe  drenlt  court  of 
Multnomah  county,  were  oommnnleated  to 
his  client  The  presnmptUm  Is  that  Hlck^ 
did  his  duty  as  an  attorney  and  advlaed  CSem 
in  ttie  premises. 

It  is  well  said  In  2  0.  J.  807: 

"On  the  question  whether  a  principal  is 
chargeable  with  tbe  knowledge  acquired  by 
Us  agent  prior  to  the  existence  of  bis  agency 
the  authorities  differ  widely,  some  holding  that 
in  order  to  charge  the  principal  the  knowledge 
must  be  acquired  by  the  agent  during  the  agen- 
cy, and  that,  as  a  general  rule,  knowledge  ac- 
quired prior  thereto  will  not  affect  the  princi- 
pal. The  more  logical  rule,  however,  and  that 
which  is  supported  by  the  great  weight  of  re- 
cent authority,  is  that  knowledge  of  an  agent 
acquired  prior  to  tbe  existence  of  the  agency 
will  be  chargeable  to  the  principal  if  it  is 
clearly  shown  that  tbe  agent,  while  acting  for 
the  prinapal  In  a  transaction  to  which  the  In- 
formation is  material,  has  the  informatimi 
present  in  his  mind,  or  where  it'was  acquired 
80  recently,  or  under  such  circumstances,  that 
it  will  be  presumed  to  have  been  in  his  mind 
at  tbe  time  of  the  transaction  in  question;  and 
provided  the  information  was  not  obtained  un- 
der Buch  circum  stances  as  to  make  it  the  legal 
duty  of  tbe  agent  not  to  divylge  it  to  the  prin- 
cipal." 

Oregon  is  cmnmltted  to  the  doctrine  an- 
nounced in  this  text.  Two  valnable  cases 
enunciating  the  rule  as  stated  are  Saratoga 
Inv.  Co.  V.  Kern,  76  Or.  243,  148  Pac.  1125, 
opinion  by  Mr.  Justice  Harris,  and  Oliver  v^ 
Grande  Ronde  Grain  Co.,  72  Or.  46,  142  Pac 
641,  opinion  by  Mr.  Justice  Burnett 

[S]  Under  the  testimony  in  this  case,  Hldi- 
ey's  knowledge  of  the  sale  of  the  land  was 
binding  upon  Clem.  The  plaintiff  was  not 
only  entitled  to  a  decree  for  tbe  reasons 
found  by  tbe  court  below,  but  also  for  th» 
further  reason  that  before  an  attaching  cred- 
itor in  Oregon  is  deemed  to  be  a  purcbaa^ 
In  good  faith  be  must  allege  and  prove  the 
facts  establishing  his  position  as  such.  It 
Is  stated,  In  effect,  by  Justice  Strahan,  In 
Weber  v.  Rothchlld,  16  Or.  385,  16  Pac.  650, 
3  Am.  St  Rep.  162,  that  a  good-faith  purchase 
for  value  and  .without  notice  is  an  affirma- 
tive defense  and  must  be  pleaded  and  proved. 

This  court  has  held  that — 

"An  attaching  cr«ditor  is  placed  In  exactly 
the  some  position,  with  reference  to  his  rights 
in  the  property  attached,  as  a  bmut  fide  pni<> 
chaser  in  good  faith  and  for  value."  Melcr  v. 
Hess.  23  Or.  601.  32  Pac  750. 

In  Shodes  v.  McOarry  et  al..  19  Or.  22^ 
23  Pac  d71,  Thayer,  C.  J^  states; 
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onulderatioiL  No  presDinvtlai  of  ngidBtltr 
can  rellere  them  of  this  burden.  Bbodeo  T. 
McOarry,  snpra ;  Zjinrent  t.  Lannlng,  82  Or. 
11,  SI  Paa  80 ;  Ftegel  t.  Kosb.  47  Or.  866, 8S 
Pac.  847;  Haines  t.  Connell,  48  Or.  469,  87 
Pac.  265,  88  Faa  872,  120  Am.  St  Bep.  830; 
Metropolitan  Inv..  etc.,  Ga  t.  Schouweiler,  83 
Or.  698, 168  Pac  999, 164  Fac  S70.  Hr.  Jus- 
tice McCamant,  In  the  case  last  dted,  said; 

"ThiB  court  has  been  called  upon  several 
times  to  interpret  section  301,  L.  O.  L.,  In  its 
application  tO'  this  state  of  facts.  It  is  well 
settled  that  the  Legialature  did  not  intend  to 
put  the  attaching  creditor  in  anj  better  posi- 
tion than  the  holder  of  a  aubsequent  deed 
from  the  defendant  in  the  attachment  action. 
It  ii  accordingly  held  that  it  is  necessary  for 
the  attaching  creditor  to  allege  and  prove  that 
he  had  no  notice  of  the  onreeorded  deed  when 
his  attachment  was  le^ed." 

This  ttao  defoiduits  bare  not  done.  Thcv 
have  entirely  failed  to  assnme  the  burden 
that  the  law.  places  upon  than.  Th^  ia 
nothing  in  the  record  that  leads  us  to  beliefa 
that  Bailey's  prc^torty  should  be  taken  by  de- 
fendants to  satisfy  Mrs.  Mitchell's  debts. 

The  decree  is  ofBrmed. 

BUBNETT.  a  J.,  and  BOAN  and  JOHNS, 
JJ..  concur. 


Or^  SCTHICIDT 

(lU 

"The  respondents  In  this  esse  should  hare 
alleged  tbe  facts  showfaig  that  the  attachment 

proceedings  were  dniy  commenced  upon  a  valid 
debt;  that  the  block  in  gaestion  was  duly  lev- 
ied upon  by  the  sheriff  nnder  the  said  proceed- 
ings; that  be  made  a  certificate  containing  the 
title  of  the  cause,  the  names  of  the  parties,  a 
description  of  the  real  property,  a  statement 
that  the  same  had  been  attached  at  the  anit  of 
the  plaintiffs  ther^,  the  cbite  thereof,  and  that 
be  had  deUrered  sudi  certificate  to  the  county 
derfe  of  the  eomty  vt  Umatilla,  and  that  tbe 
latter  had  didy  filed  ai^  recorded  it  as  pro- 
vided in  section  151,  CiVl  Code,  and  that  they 
had  no  notice  or  knowledge  of  tbe  mistake  in 
the  deed  from  McGarry  to  appellant  at  the  time 
such  proceedings  were  taken  and  had.  These 
facts,  properly  set  Jorth  in  the  answer,  would 
doQbtiess  have  entitied  tbe  attaching  creditors 
to  ciaim,  as  against  the  appellant,  that  they 
were  entitied  to  *be  deemed  pnrchasers  in  good 
laitb  aod  tot  a  valuable  consideration  of  tbe 
property  attached.' " 

To  flw  same  effect  Is  Fle^el  v.  Eoss,  47  Or. 
871,  88  Pac.  847. 

U^er  the  statute  of  this  state,  Clem  shall 
be  dOHned  a  pnrdiaser  in  good  faltli  and  lor 
a  Taluablo  ctmstderatloo  of  the  pn^jerty,  as 
i^ioinst  plolntifr,  from  tlw  8tb  day  of  July, 
1918,  the  date  when  the  land  was  attached. 
Sections  8(K1  and  9674,  Or.  L.  But  In  order 
for  Clem  to  be  deemed  such  a  purchaser  as 
against  plaintiifi  who  hiUI  previous  to  the 
time  of  the  attadunent  purchased  and  paid 
for  the  property,  and  to  whom  a  deed  there- 
for hod  been  delivered,  he  must  allege  and 
proTo  every  fact  necessary  to  establish  that 
duumcter  of  his  ownership  as  against  the 
rights  of  plaintiff. 

Mr.  Justice  Bean,  speakii^  toe  this  court, 
wrate: 

■defendant  maintains  that  the  property  is 
net  sobject  to  the  prior  equity  of  plaintiff.  In 
ordo'  for  detodant  fencer,  as  an  attaching 
creAtor,  to  be  deemed  a  purchaser  in  good 
faith  and  for  a  valaable  consideration  as 
against  the  plaintiff,  Grace  D.  Barnea,  who  is 
the  owner  of  an  outstanding  equity  in  tbe 
property  upon  which  execution  was  levied,  the 
defendant  must  allege  and  prove  all  the  facts 
necessary  to  establish  that  t^aracter  of  his 
ownership  as  against  such  equity.  One  of  such 
material  facts  is  that  Ma  daim  is  founded  upon 
a  fair  valuable  emalderation.  Hegel  t.  Koss, 
47  Or.  866.  88  Fke.  847;  Bhodea  v.  tfcOany, 
19  Or.  222.  28  Pac.  971;  Halnea  v.  Oonnell,  46 
Or.  469,  87  Pac.  266,  88  Pac  872,  120  Am.  St. 
Bep.  836.  An  attaching  creditor,  although 
placed  on  an  equality  with  s  purchaser,  cannot 
claim  any  greater  privilege  than  would  be  grant- 
ed to  such  purchaser.  Jennings  v.  Lentz,  60 
Or.  483,  487,  93  Pac.  327,  29  L.  R.  A.  (N.  S.) 
084."  Barnea  v.  Spencer,  70  Or.  205.  214, 
215, 158  Pac.  47,  60. 

Tlw  burden  was  upon  the  defendants  in 
this  case  to  aflirraatively  allege  and  prove  ev-< 
ery  stcV-Heceasary  to  entitle  them  to  the  rights 
of  a  purchaser  In  good  faith  for  a  valuable 


8CHMIOT  et  ox.  V.  WIRTH. 
(Supreme  Court  of  Oregon.    Feb.  8,  1921.) 

1.  Priaclpal  aad  aent  «s378(6{/a) —Whether 
defaadaat  plaiatiffs'  agaat  Is  parehaslsfl  fans 
a  Jary  ^aestloa. 

In  view  of  the  testimony  of  friendship,  per- 
sonal rdations,  and  emidact  of  the  parties,  etc., 
question  whether  defendant  acted  aa  agent  for 

plaintiffs  in  pnrchulng  a  farm  Aeld  for  the  jury. 

2.  Appeal  and  error  «»IOOI(I)— Jury  ftadlaf 
on  qnaatlea  of  faot  eonelaalve. 

Where  there  vras  sufficient  evidence  to  tain 
qnestion  of  agency  to  jury,  its  finding  thereon 
will  not  be  disturbed  on  appeal. 

3.  Evideaee  ^>4I9(I3)— Oral  testlatoay,  show- 
lag  ooKslderatloa  for  eostraot  for  sale  ef 
laad,  adailssHile. 

In  an  action  by  plaintiffs,  dslming  that  de- 
fendant, their  agent  to  purchase  a  farm,  bought 
for  $7,000,  but  overstated  tbe  price  to  them  t 
by  $1,062,  so  that  they  entered  into  a  contract 
to  purchase  from  him  for  $8,062,  oral  testimony 
was  admissible  to  show  the  actual  conaidera- 
tion  for  the  contract  between  plaintiffs  and  de- 
fendant. 

4.  Prineipai  aad  ageat  «s3»78(6)-«vMeaoe  held 
to  sustala  verdM  a8*l"st  agent  for  over- 
charge on  purohue  of  load. 

In  an  action  by  plaintiffs  against  defend- 
ant,  their  agent  to  purchase  land,  on  the  the- 
ory that  through  fraj^dulent  misrepresenta- 
tions he  misled  them  aa  to  the  amount  paid 
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by  Urn,  M  tiiat  tiiey  paid  Um  |1,002 
be  paid  for  the  land,  6Tid«ice  held  mffident 
to  anattln  Terdict  for  plaintiffi  on  the  qnca- 
tioiiB  whether  defendant  waa  actins  aa  their 
■gent,  whether  he  mialed  them  through  fraod- 
nlent  statemMiti,  etc 

Department  L 

Appeal  from  Clrcnlt  Court,  yamhlll  Coun- 
ty; H.  H.  Belt,  Judge. 

Action  by  Willy  Schmidt  and  wlCe  against 
Traugott  Wlrth.  From  a  Judgment  for 
plalntUfs,  defmdant  appeals.  Af&rmed. 

Tbe  plaintiffs  are  bnaband  and  wlfe^  and 
■n  tbe  parties  are  ot  Qetman  Mrth;  tba  de- 
fendant coming  to  Amolca  many  years  prior 
to  the  plalntUTs.  For  about  IS  years  they 
were  dose  personal  friends.  At  the  partl(N 
nlar  times  alleged,  the  plaintiffs  were  the 
owners  of.  and  operated,  a  small  dairy  farm 
near  Portland,  and  the  d^endant  lived  npon 
his  farm  in  Tambill  county,  Ore.  PlalntUTs 
knew  but  llttie  of  the  language,  habits,  and 
customs  of  tbe  people  here,  and  relied  more 
or  less  upon  the  defendant,  who  acted  as 
tbax  advlaw.  KalntUEs  <daim  that  defend- 
ant. In  order  that  th^  might  be  near  to  each 
oQuXf  eonnseled  Oiem  to  sell  tbeir  dairy 
Interests  at  Portland  and  purdiase  and  settle 
tqxm  a  farm  in  Tambill  county,  and  Qiat  on 
account  of  bis  Moidsblp  be  would,  find  a 
mltable  place  for  than  in  bis  vicinity  at  a 
reasonable  price,  and  without  any  cost  or 
charge  fOr  his  Bervices.  The  complaint  al- 
leges that,  acting  and  relying  upon  the  offer 
of  defendant,  tiie  plaintllfs  were  induced  to, 
and  did,  authorise  the  deCuidant  to  find  for 
flum  wittiout  chaise^  a  snitalda  fann;  that 
about  May  21,  1918,  he  advised  tbem  that  he 
had  found  a  S06-acre  tract  wbidi  could  be 
purcdiased  at  the  price  of  (22  or  $22.60  per 
acre;  that  plaintiffs  visited  the  premises, 
found  them  satisfactory,  agreed  to  purchase 
tbem,  and  directed  tbe  defendant  to  negotiate 
with  the  owner  and  obtain  his  best  terms, 
that  as  a  result  tbenot  defendant  purchased 
the  lands  for  $7,000,  of  which  he  paid  $1,000 
cash,  upon  the  execution  of  the  deed,  which 
he  took  In  his  own  name,  and  gave  his  prom- 
issory note  tot  $6,000,  secured  by  a  drst 
mortgage  upon  the  premises,  for  the  balance 
of  the  purchase  price;  that  the  defendant, 
'  for  the  purpose  of  cheating  and  defrauding 
the  plalntifte,  falsely  represented  to  them 
that  the  purchase  price  was  $8,052,  which 
he  had  been  compelled  to,  and  did,  pay  for 
the  land;  that,  in  addition  to  giving  the  $6,000 
note  he  was  required  to  pay  $2,052  in  cash; 
that  he  had  taken  tbe  deed  In  his  own  name 
to  protect  himself,  and  that  he  would  convey 
the  premises  to  them  subject  to  the  mort- 
gage npon  receipt  of  tbe  $2,062  which  he  had 
advanced ;  that,  relying  upon  the  d^endant's 
stetemeits  and  representations,  and  believing 
them  to  be  true,  the  plaintiffs,  on  the  16th 
day  of  September,  1918,  entered  Into  a  writ- 
tea  contract  with  the  defendant,  a  copy  of 


«4iich  la  attached  to  t3ie  conidalnt  In  and  tf 
which  tb^  agreed  to  pay  him  $8,002  tm  the 
land;  that,  being  deceived  and  misled  there- 
by, the  plaintiffs  were  Induced  t<^  nnd  did, 
comply  witii  the  tem^  and  conditions  of 
said  contract,  and  on  December  20, 1918,  did 
pay  the  defendant  $2,062  in  cash,  at  whldi 
time  he  executed  to  tbem  a  deed  for  tbe 
lands,  subject  to  the  mortgage  U  $6g000;  that 
the  representations  of  tho  defendant  were 
false  and  untrue,  and  were  made  for  tbe  wde 
purpose  and  vrith  intytt  to  cheat  and  defniud 
the  plaintiffs  out  of  $1,052,  for  wbldi  Oiey 
asked  Judgment  with  intaresL 

The  defendant  filed  a  demurrer  to  the 
complaint,  upon  the  ground  tliat  it  did  not 
state  facta  suffldent  to  constitute  a  cause  of 
action,  wliidi  was  cmruled.  An  answer 
was  filed,  admitting  the  execution  ut-  the 
contract,  the  payment  of  Qie  $2,052,  the  OMb 
veyance  of  the  lands  to  plalntlfllB  sabject  to 
the  mortgage  and  d^iylng  all  oOier  mate- 
rial allegations  of  the  comiilaint,  and  as  a 
further  and  separate  defense  defendant  al- 
leges that  be  purdiased  the  lands  for  blm- 
self,  and  that  there  was  no  nnderstandlng 
or  agreement  that  tbey  were  purdiased  for 
the  use  or  ben^t  of  the  plaintiffs;  that  be 
did  not  make  any  fiilse  stetements  or  rep- 
resentations; that  plaintiffs  purchased  after 
a  personal  Inspection  of  the  premlaaa,  and 
agreed  to  imy  $8,062,  irtddi  waa  a  reason- 
able price.  A  reply  was  filed.  Trial  was 
had,  during  which  the  defendant  filed  mo- 
tions for  nonsuit  and  directed  verdict,  both 
of  whlcb  were  overruled,  and  the  Jury  re- 
turrod  a  verdict  for  tbe  full  amount  of  idaln- 
tlfls*  dalm,  upon  which  judgment  was  enter- 
ed, and  from  which  defendant  appeals,  claim- 
ing that  tbe  court  erred  In  overruling  tlie 
motions  tcr  nonsuit  and  directed  verdict; 
in  tbe  admission  vt  oral  testimony,  and  any 
C(mversatl<ni8  of  defendant  with  platntifla 
and  other  witnesses  previous  to  the  execution 
of  the  contract,  for  the  reason  that  It  tended 
to  contradict  and  vary  the  terms  of  a  writ- 
ten instrument;  tn  the  glTing  of  certain 
instructions  of  the  plaintitte;  and  in  the  re- 
fusal to  give  Instructlaui  E«auested  by  the 
def aidant. 

Jas.  E.  Bnrdett.  of  McMinnville  (Howard 
O.  Oildea,  of  McHlnnviU^  tm  the  brief),  for 
appelant 

W.  T.  Ylntm  and  Waltw  U  Toote,  Jr., 
both  of  McMlnnviUe^  for  reqpondoits. 

JOHNS,  J.  (after  stating  the  facts  as 
aboTe).  About  Uay  21,  1918,  Hattie  L.,  W. 
C,  and  Pearl  Campbell  executed  to  the  de- 
fendant a  warranty  deed  to  the  lands  de- 
scribed in  the  complaint,  which  recites  that 
it  was  for  "ten  dollars  and  other  valuable 
considerations."  The  actual  conslderatiou 
was  $7,000,  $1,000  of  which  was  paid 
In  cash,  and  the  other  $6,000  evidenced  by 
tho  defsndanf a  promissory  note<  and  secured 
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bgr  a.  lint  mortgage  tm  tte  lands.   At  the 
ttmte  the  Oampbells  signed  tbelr  deed,  tbere 
was  a  pending  lease  of  the  pranlMs  to  <me 
Sufi^  Munro,  for  the  period  of  <Hie  year, 
from  October  1,  1917,  to  October  1,  1918, 
willed,  after  obtaining  Us  deed,  the  defend- 
ant parcbased  for  the  snm  of  Within 
a.  week  thereafter,  defendant  went  to  plain- 
tUEs*  home  In  Portland  and  advised  them  as 
to  -what  he  had  done.   At  that  time  th^ 
paid  him  900  In  cash,  and  abont  80  days 
latn  9200  more,  as  a  result  of  whldi  th^ 
weat  upon  the  lands,  harrested  the  cxap  of 
lia7  tor  that  year,  and  put  It  In  the  bam  on 
the  xwmlses.    On  the  8th  of  Jnly,  1018, 
iflalntlfF  W.  Sdmildt  took  oat  a  Are  Insurance 
pc^cy  for  9300  upcm  the  crop  In  hla  favor. 
On  September  18,  1018,  the  defendant  en- 
tered into  a  written  contract  with  the  plain- 
tiff, W.  Schmidt,  In  and  by  which,  and  for  an 
exjffess  consideration  of  $8,052,  the  defend- 
ant agreed  to  convey  the  same  lands  to 
plaintifls;  91,862  was  to  be  paid  on  w  be- 
fore December  28,  1018,  without  intoest, 
and  tor  the  balance  Schmidt  was  to  assume 
and  agree  to  pay  the  90,000  mortgage  and 
hold  the  ^fendant  harmless.  Possession  was 
deUvoed  as  of  the  date  of  the  contract  The 
contract  provided  that,  it  Schmidt  should 
tatU  to  make  the  payment  of  91,862  on  or 
bef<Hre  December  28.  1918,  he  would  forfeit 
^  9200  whlidi  be  then  paid,  and'  that  the 
defendant  could  enter  and  have  possession. 
Plaintiffs  perfcnrmed  their  port  <^  this  con- 
tract, and  on  December  20,  1918,  the  defend- 
ant and  his  wife  -executed  a  warrant  deed 
of  the  lands  to  the  plalntlffft.  snbject  to  the 
96.000 .  mortgage,  which  the  platntiffls  as- 
sumed and  agnoA  to  pay.  This  deed  zedtss 
a  eaislderatton  of  "tm  and  no/100  doHars." 

[1,11  It  Is  a  theory  of  the  complaint  that 
tlu  defendant  was  the  agent  of,  and  pur- 
chased the  land  for  the  use  and  ben^t  of, 
the  plaintiffs,  and  that  he  concealed  from 
than  tiu  true  coosiderati<m;  that  in  Igno- 
rance of  the  fiicts,  and  rdylng  npoo  his  in- 
tegrity as  tb^F  agent,  they  wen  induced  to^ 
aud  did.  ater  into  a  written  nmtract  fttr  Its 
xrardbase  at  a  price  ct  91,0B2  more  than  the 
deftedant  paid  for  it.  The  court  admitted 
testimony  of  the  trifindsliip,  penonal  re- 
latlcms,  and  conduct  of  tlie  parties,  and  at  all 
the  fiicts  and  drcumstanoes  wUch  snrround- 
ad  and  led  iq»  to  the  ezecutirai  of  the  con- 
tract, as  tendhig  to  show  that  the  defendant 
was  acting  as  the  agent  of  plaintiffs  when 
be  purchased  the  land.  In  Ita  inception,  the 
question  of  agency  rested  in  parol.  Mechem 
on  Agency,  vol.  1  (2d  Ed.)  |  50,  says: 

"  •  •  •  Bet  where  there  is  no  writing,  and 
the  facts  are  in  dispnte,  or  where  there  is  no 
dispute  as  to  the  facts,  but  more  than  one  in- 
ference may  fairly  be  drawn  from  them,  the 
Jniy  must  determine,  under  proper  instructions 
from  the  court,  not  only  what  the  facts  are, 
but  also  what  is  their  effect  under  the  comrt's 
instructions  iqion  the  law." 


Hence  the  question  of  agency  was  a  ques- 
tion of  fact  to  be  determined  by  the  Jury. 
wMch  found  for  the  idaintlffiB,  and  upon 
which  tha  testlitfony  Is  oondnslTe.  Tbn  same 
authw,  at  section  1226,  says: 

matters  not  how  fair  the  conduct  of  the 
agent  may  have  been  In  the  particular  esse, 
nor  that  the  principal  would  have  been  no  bet- 
ter off  if  the  agoit  had  strictly  pursued  his 
authority,  nor  that  the  principal  was  not  In 
fact  injured  by  the  intervention  of  the  agent 
for  bis  own  benefit.  The  result  Is  still  the 
same.  If  the  sgent,  dealing  legitimately  with 
the  subject-matter  of  his  agency,  acquires  a 
profit;  or  if  by  departing  from  his  instrnctions, 
he  obtains  a  better  result  than  would  bare 
been  obtained  ixr  following  them,  the  principal 
may  dahn  the  advsntage  thus  obtained,  even 
though  tiie  agent  m^  have  contributed  his  own 
funds  or  responsibility  In  prodndng  tiie  result.** 

At  aectlim  1283.  the  author  says: 

**In  practically  every  case  wherein  the  prin- 
cipal has  proximately  suffered  loss,  the  prin- 
ohwl  may  sustain  an  action  ot  tort  against 
the  agent  based  upon  the  tatter's  breach  of 
duty." 

Upon  the  '^roof  of  the  agency,**  at  section 
1237,  the  author  says: 

'^at  the  Bffent  was  acting  as  such  in  the 
case  in  question,  may  be  shown  by  the  facts 
and  drcumotances,  or  result  from  the  presumed 
continuance  of  a  prior  relation." 

Section  1234  Is  as  follows: 

"In  practically  any  ease  in  whid  an  action 
of  tort  for  breach  of  du^  might  be  maintained, 
an  action  of  asrampslt  could  be  used  instead, 
based  upon  the  theory  that  wherever  a  duty 
arises  from  tiie  relation  there  is  a  promise,  ei- 
ther implied  in  &ct  or  created  by  mere  opera- 
tion of  law,  to  perform  that  dnty. 

"In  practically  any  case,  also,  in  which  the 
agent  has  received  money  irtiidi  equitably  and 
in  good  conscienee  belongs  to  the  principal,  an 
action  for  money  bad  Kod  received  might  be 
nudntained.** 

In  31  Cyc.  p.  1227,  we  read: 

"In  general,  no  written  Instrument  or  partic- 
ular form  of  words  is  necessary  to  eonstitoto 
the  relstion  of  principal  and  agent.** 

On  page  1436^  the  same  author  states: 

"An  agent  may  he  compelled  to  account  for 
profits  *  *  *  by  purchasing  at  a  less  price 
than  that  which  he  charges  the  principal  for 
the  property,  unless  the  principal  had  full 
knowledge  of  such  facta  and  consented  thereto.*' 

On  page  1440  Is  the  following: 

"For  the  same  reason  an  agent  authorized  to 
purchase  property  for  his  principal  must  not, 
except  with  the  principal's  fuH  knowledge  and 
consent,  purchase  the  property  from  himself  ei- 
ther directly  or  indirectly;  and  in  accordance 
with  thia  rule,  an  agent  employed  to  purchase 
cannot  purchase  the  property  for  himself  and 
then  resell  It  to  the  principal  at  an  advance.** 
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.  tt]  The  plalntUta  having  pleaded  the  writ* 
tea  contract,  which  showi  that  the  purchase 
price  betwe^  plBhttUEB  and  defoub^nt  was 
18,062,  defuidant  contends  tbut  parol  eri- 
denoe  la  not  admlsBible  to  Change  ot  vary 
its  termsi  and.  that  the  con^lalnt  does  not 
state  a  cause  ot  action.  It  will  he  noted  that 
the  deed  from  the  Campbells  to  defmdant 
recites  "ten  doUais  and  othev  valoable  con- 
slderattom,**  and  yet  flion  were  f7  In  can- 
celed revenue  stamps  on  that  deed,  and  de- 
fendant admits  that  he  paid  I7.O0O  for  die 
land;  that  the  conreyance  from  d^radant 
to  plaintlffa  recites  a  consideration  of  *ten 
and  no/100  dollars,"  upon  which  there  are 
no  revenue  stamps;  yet  the  actual  omsld- 
eratton  which  the  defendant  received  was 
98,092.  Here  the  contract  was  fully  exe- 
cuted, and  the  pardiase  price  was  paid  at 
the  time  tlie  defendant  made  his  deed  to  the 
plaintiffs.  They  are  not  seeing  to  change, 
set  aside,  or  Impeadi  the  otmtract  The  only 
question  invi^ved  Is  the  ccmslderatim  whidi 
the  plaintiffs  should  have  paid  for  the  land. 
In  le^l  effect  they  claim  that  tbroogh  the 
ftaud  and  deceit  of  the  defendant,  acting  as 
their  agent  In  the  purdiase  of  the  land, 
they  were  Induced  to,  and  did,  pay  him  $1,092 
more  than  he  should  have  received,  and  that 
they  are  entitled  to  recover  from  him  the 
amount  of  such  overpayment.  That  qaes- 
tion  goes  (Sly  to  the  consideration  which  en- 
tered into  the  contract;  hence  the  onnplaiut 
states  a  cause  of  action,  and  oral  testimony 
was  admissible  to  show  the  actual  consldera- 
lion.  The  defendant  admits  that  he  pur- 
chased the  lands  for  $7,000,  and  that  in  ac- 
cord with  the  terms  of  the  wrlttm  contract 
the  plaintiffs  jfaSA  hint  $8,052  tor  fbe  same 
property. 

[4]  Among  other  InstnicUons  the  court 
gave  the  following: 

"The  Important  thing  for  7on  to  consider  In 
this  case,  vhen  you  retire  to  your  jury  room 
for  deliberation,  is  whether,  at  the  time  of.  the 
coDBummatioD  of  the  deal  from  the  Campbells 
to  Wirth,  he  was  at  that  time  acting  as  ageot 
and  for  and  on  behalf  of  plaintiSs,  or  at  that 
time  was  he  buying  that  property  for  himself. 
If  you  reacb  the  conclusion  that  at  the  time 
deed  was  made  from  the  Campbells  to  Wirth 
that  he  was  buying  this  property  for  lumself, 
that  would  end  your  deliberations,  and  your 
verdict  should  be  for  the  defendant.  If  you 
reach  the  condasion,  as  a  result  of  the  greater 
weight  of  the  evidence,  that  at  the  time  of  the 
execution  of  said  deed  he  was  buying  this  farm 
for  the  plaiotiffs,  then  you  should  oext  proceed 
to  the  question  as  to  whetber  or  not  the  plain- 
tiffs  have  been  defrauded,  as  charged  in  the 
complaint. 

"If  you  reach  the  conclusion  that  they  were 
defrauded  as  charged  in  the  complaint,  and 
that  the  relationsbv  of  agency  existed  at  the 
time  of  the  execution  of  this  deed^  then  the 
plaintifCs  are  entitled  to  prevail.  *  *  • 

"Bven  if  you  believe  that  at  one  time,  and 


prior  to  the  exeention  of  the  deed  from  tlie 
Campbells  to  Wirth,  that  Wirth  was  acting  as 
agent  for  the  plaintiffs,  you  could  not  from  that 
fact  in  itself  draw  the  inference  that  the  re- 
lationship of  principal  and  agent  existed  at  the 
time  of  the  execution  of  the  deed.  The  real 
and  vital  guestioo  is,  'Was  the  relationship  of 
principal  and  agent  hi  existence  at  the  time  of 
the  execution  of  the  Campbell  deed?* " 

It  appears  from  the  entire  charge  oC  the 
court  that  the  jury  was  fuUy  and  fairly  In- 
structed that  jiefore  it  oould  find  for  ttw 
plaintiffs  It  must  be  satbfled  hy  a  pr«- 
ponderanoe  ol  the  evidence  that,  wbm  Uie 
defendant  purchased  the  land  from  the  Camp- 
bellB,  he  was  acting  as  the  agmt  of  the  plain- 
tiffs, and  that  be  acquired  the  property  tor 
their  use  and  benefit,  Oiat  throng  franda- 
Iwt  statements  and  mlsreitresaitatlons  be 
misled  and  deceived  them  as  to  the  amount 
of  the  purchase  price,  and  that  relying  there- 
on  they  paid  him  $1,062  In  excess  of  the 
amount  v^ilch  he  paid  the  Campbells.  Upon 
such  questions  the  inry  found  for  the  plain- 
tUEa,  and  the  evidence  sustains  the  verdict. 

The  Judgment  Is  afflnded. 

McBBIDB.  BSSNSON,  and  HABBIS,  JJ^ 
ctmcnr. 


YREKA  LUMBER  CO.  v.  LY8TUL-8TUVE- 
LAND  LUMBER  CO. 

(Supreme  Court  of  Oregon.    Feb.  16,  1921.) 

1.  Appeal  and  error  «s>1008(l)— Trial  oonrt'a 
flndings  of  fact  are  oonolusive. 

Where  an  action  was  tried  to  the  court 
without  a  jury,  its  findings  of  fact  are  condu- 
sive  on  appeid. 

2.  Appeal  and  errer  «3»842(8)— laterpretatioa 
of  writlags  not  blndlig  on  appellata  ooarL 

The  interpretation  of  writings  is  for  the 

court,  and  hence  a  concluaiou  from  written 
correspondence  in  action  tried  by  the  court 
without  a  Jury  is  not  binding  on  the  appellate 
court  as  finding  of  fact. 

3.  Caatona  aid  usages  •s»l8— Csston  admis- 
sible te  explain  terms  of  eoatraot,  tttongli 
not  pleaded. 

Under  Or.  L.  |  718,  dedaring  that  the 
tenns  of  a  writing  are  resumed  to  have  b^ 
used  in  their  general  acceptation,  bnt  evidence 

is  admissible  that  they  have  a  tedinical,  local, 
or  peculiar  signification,  evidence  of  a  trade 
custom  is  admissible  to  define  the  terms  of  the 
contract,  although  not  pleaded,  but  the  role  is 
contrary  where  custom  is  relied  on  to  va^ 
the  terms  of  the  contract 

4.  Contruts  «=ra24— Offer  must  be  aeosptsd  as 
made  in  order  to  create  eoatraot 

Where  >  a  contract  is  grounded  on  offer  for 
acceptance,  there  is  no  agreement  until  the 
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offer  hM  ttecn  niad«  and  aeo^ted  In  iti  verr 
tennt. 

6.  Sales  ^23(4)— Contract  for  «ale  of  Inni- 
ber  held  created  by  offer  and  aoeaptance. 
Where  plalntifT  sent  a  written  order  for 
256,000  feet  of  lumber  of  general  yard  stock 
at  a  pacific  price,  and  the  defendant  seller 
replied  that  it  would  fill  the  order  only  at  an 
adraneed  price,  a  farther  letter  by  plaintiSf, 
directing  the  entry  of  die  order  tax  260.000 
feet  at  the  advanced  price,  wan  an  acceptance 
of  the  counter  oiEer,  and  created  a  contract  of 
sale;  the  description  In  the  original  offer  be- 
ing Boffident  and  applying  to  the  counter  offer 
and  acceptance. 

De^rtmoit  1. 

Appeal  finm  Ofrcnlt  Goort.  Donglaa  Coun- 
ty;  j.  W.  Hamilton,  Judge. 

Action  by  the  Yreka  Lumber  Company,  a 
copartnership  consisting  of  J.  H.  Cooley  andl 
O.  B.  Cooley  against  the  Lystul-Stuveland 
Lumber  Company,  a  cori>oratlon.  From  a 
Judgmmt  for  defendant,  plaintUTs  appeal. 
Berersed  and  remanded  for  further  proceed- 
ings. 

nift  sidMtance  of  the  oraoplaint  ia  that  the 
parties  entered  into  an  agreement  wliereby 
the  defendant  should  dellrer  to  the  plaintiff 
SIMKOOO  feet  of  Inmber  at  tbe  prloe  of  tULGO 
per  thopwnd,  to  be  paid  by  the  plaintiff,  and 
that  tbe  defendant  refused  to  deliver  ttaa  lum- 
ber, wbereby  tbe  plaintiff  has  been  damaged 
In  a  sum  mmttoned.  Aside  from  admitting 
the  eoipwate  (Aaracter  of  the  de^dant,  the 
answer  denies  an  of  the  allegationa  of  the 
eunplalnt,  and  maikea  no  fnrtbw  defense. 
By  asre«nent  of  the  parties  the  case  waa 
beard  by  ttm  ooort  without  a  Jury,  and  sub- 
sequently  the  trial  Judge  made  and  filed  the 
following  findings: 

"First.  That  on  the  27th  day  of  March,  1917t 
plaintiff,  through  the  United  States  mail,  sent 
to  defendant  a  letter,  of  vrhicb  the  following  is 
a  copy,  to  wit:  'Yreka,  Cel.,  March  27,  1917. 
I^ystul-Stnveland  Uir.  Co.,  Olendale,  Dr.— Ges- 
tlemen:  Kindly  enter  our  order  for  10  more 
ears  of  yard  stock  at  $10  f.  o.  b.,  Lystul,  same 
as  order  already  in.  Make  the  order  read,  10 
cars  of  2S  M  each,  or  total  of  .250  M.  This 
will  consist  of  general  yard  stock  from  1-4 
to  1-12,  2-4  to  a-12.  We  can  use  this  at 
the  rate  of  one  car  a  week  if  you  would  like 
to  make  shipment  that  viaj.  Kindly  rush  or- 
der already  In.  Respectfully,  Treka  Lumber 
Co.,  By  Chas.  B.  Cooley.* 

"Second.  That  defendant  haidng  received  said 
letter  duly  mafied  to  plahitiff  on  March  80, 
1817,  the  following  answer;  'March  30th,  1917. 
Yreka  Xjomber  Co.,  Yreka,  Oal.— Gentlemen: 
Your  letter  of  the  27th  received  relative  to 
order  for  (10)  carloads  or  250  thousand  ft.  of 
genera]  yard  stock  to  he  delivered  at  the  rate 
of  one  car  a  week  at  the  price  of  $10  per 
thousand  f.  o.  b.,  Lystul,  Or.  In  reply  wtU 
state  owing  to  the  increased  cost  of  equipment 
and  labor  in  operating  we  would  have  to  realise , 


a  price  ct  $10JS0  f.  o.  b.,  Lystul,  Or.,  If  we 
take  on  this  order,  and  then  we  would  be  una- 
ble, as  per  your  reqaest,  to  make  deliveries  at 
the  rate  of  a  car  a  week,  but  may  one  in  two 
weeks,  although  at  times  we  may  be  able  to 
get  one  in  now  and  then  sooner.  As  it  is  now 
we  are  behind  on  orders  we  have  on  file  and 
have  considerable  booked  and  contracted  ahead. 
Weather  conditions  has  been  such  that  we  have 
been  unable  to  do  much  yet  in  logging  or 
sawing  owing  to  tbe  snowy  weather  we  are 
having.  WUl  state  the  orders  we  hare  on 
file  for  you  prior  to  this  will  be  $10.00  f.  o.  h., 
lystul.  We  are  working  on  same  and  as  soon 
as  we  have  it  out  wHl  forward  same  as  soon 
as  possible.  Thanking  you  for  submitting  the 
order  of  the  27th  and  trusting  the  price  we 
quote  on  same  and  conditions  in  which  we 
could  make  deliveries  proves  satisfactory  to 
you.  Yours  very  truly,  Lystul-Stuveland  Lum- 
ber Co.,  By  .' 

"Third.  The  plaintiff  on  the  6th  day  of  April, 
1917,  mailed  to  defendant  the  following  let- 
ter, wbidi  was  received  by  defendant  in  due 
course  of  the  mail.  'Yreka,  Cel.,  April  B,  1917. 
Lystul-Stuveland  Lumber  Co.,  Glendale,  Or. — 
Gentlemen:  Kindly  enter  our  order  for  250 
M  feet  at  $10.50,  f.  o.  b.,  Lystul.  We  will 
make  up  order  for  first  few  ears  in  a  few  days. 
Respectfully,  Yreka,  Lbr.  Co.' 

"Fourth.  That  on  May  5,  1»17,  defendant 
mailed  to  plaintiff  the  following  letter  which 
was  in  due  course  <tf  the  maD  received  by  plain- 
tiff, to  wit;  'May  8, 1917.  Yreka  Lumber  Co., 
Treka,  GaL— Gentiemen:  During  the  next  six- 
ty days  or  thereabouts  we  will  he  getting  in 
almost  exclusively  Sugar  Pine  logs.  This  wHl 
mean  that  .we  will  get  but  very  little  fir  in 
the  meantime,  practically  none,  and  we  will 
not  be  in  any  position  to  take  care  of  sawing 
orders  promptly,  if  at  all,  during  this  time.  Or- 
ders for  which  we  have  the  specifications  on 
file  wHl  dean  up  most  of  the  yard  stock  now 
on  hand.  If  we  have  any  items  over  after 
shipping  out  orders  now  on  flle  we  will  advise 
you  what  tbey  are  and  amount.  Yours  very 
truly,  I^stul-Stuveland  Lumber  Co.* 

"Fifth.  On  July  9,  1917,  plaintiff  mailed  to 
defendant  the  following  letter,  which  was  by 
defendant  received  in  the  course  of  the  mail, 
to  wit:  'Yreka,  CaL,  July  9,  1917.  Lystul- 
Stuveland  Lbr.  Co.,  Glendale,  Oregon— Gentle- 
men: We  are  indosing  our  list  for  order  of 
250,000  feet.  Kindly  get  one  car  a  week  to 
us.  BespectfuDy,  Yreka  Lnmber  Co.,  O.  B.  0.* 

"Sixth.  That  tbe  entire  negotiations  between 
plaintiff  and  defendant  relative  to  the  subject- 
matter  of  this  action  are  contained  in  the 
correspondence  hereinbefore  set  forth. 

"Seventh.  That  defendant  before  accepting 
the  order  of  plaintiff  expected  to  receive  a 
list  spedfyiog  the  dimensions  of  lumber  or- 
dered. 

"Eighth.  That  defendant  did  not  agree  to 
ship  or  forward  plaintiff  the  amount  of  lumber 
required  hy  said  order  or  any  part  thereol" 

Judgment  was  roidered  In  favor  of  the  de- 
fendant, and  tb»  plaintiff  baa  appealed. 

Porter  3.  Neff,  of  Bledford,  tor  appellant. 
George  Neuner,  Jr^  of  Boseburg,  for  re- 
qpondent. 
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BURNSrrr,  O.  J.  <8fter  ■taUng  file  Acts  as 
above).  [1]  Tbe  findings,  so  far  aa  Qtey  deal 
wltli  facta,  are  condnsire  upon  tbla  court 
The  only  Qoestlon  open  with  respect  to  them 
la  wbetlier  or  not  tlie  flndinsB  of  facts  justify 
otmduslaoB  ^  law  embodied  In  tbe  Judg- 
ment The  facts  relating  to  tbe  contract  are 
disposed  by  the  correspondence*  and  It  la  a 
statement  of  tact  when  it  la  said  that  the 
entire  negotiations  are  contained  In  that  cor- 
respondence. Since  this  la  true,  tbe  court 
was  not  Justlfled  in  reaching  condusions  7, 
"that  defendant  before  accepting  tbe  order  of 
plaintiff  expected  to  receive  a  list  specifying 
the  dimenidons  of  lumber  ordered,"  and  8, 
"Uiat  defendant  did  not  agree  to  sblp  or 
forward  plaintiff  tbe  amount  of  lumber  re- 
quired by  said  OTder  or  any  part  thereto" 
In  our  Judgment,  what  are  called  tbe  sercnth 
and  el^tb  findings  are  but  mesre  condurions, 
not  Justified  by  the  admitted  facts  of  the  cor- 
respondence. 

[t]  It  la  A  Judidal  fonctltm  to  constrae  the 
writing  diadosed  by  tbe  record,  namely,  the 
letters  heretofore  set  forth.  The  one  of 
Mardi  27,  1917,  from  plaintiff  to  the  defend- 
ant. Is  an  offer  to  buy  260,000  feet  of  Inmbw 
at  910  per  thousand.  The  one  of  HanA  30, 
1017,  from  tbe  defmdant  to  the  plaintiff.  Is 
a  counter  offer  to  sell  lumber  In  tbe  qaantll7 
named  at  9iOJ!0  per  thousand.  The  letter  of 
April  6,  1017,  from  the  plaintiff  to  the  de- 
fendant, is  an  acceptance  of  the  counter  offer. 

[3]  At  the  argument  great  reliance  was 
placed  np<m  tbe  fact  that  the  letters  did  not 
specify  the  quantity  of  eadi  dimension  of 
lumber.  This  matter  Is  treated  exhaustlT^ 
in  tbe  opinion  of  Mr.  Chief  Justice  BTcBride 
in  Ward  t.  McKinl^,  191  Pac.  822,  where 
practically  the  same  question  was  In-rolved 
on  this  point  It  Is  there  held  that  It  was 
competent  to  contract  for  future  delivery  of 
lumber,  and  for  the  buyer  subsequently  to 
select  the  sizes  desired.  Something  was  said, 
also,  relating  to  the  effect  of  castom.  It  is 
permissible  as  a  matter  of  evidence,  without 
pleading,  to  explain  the  meaning  of  terms 
used  In  the  contract,  under  the  authori^  of 
section  718,  Or.  : 

"The  terms  of  a  writing  are  presamed  to  have 
been  used  In  their  primary  and  seneral  accepta- 
tion, but  evidence  is  nevertheless  admissible 
that  they  have  a  technical,  local,  or  otberwiBe 
peculiar  aignificatlon,  and  were  so  used  and 
nnderatood  In  tiie  particular  instance,  In  which 
case  the  agreement  shall  be  construed  aeoord- 
hilly.- 

It  la  one  thing,  however,  to  define  the 
words  used  In  a  contract,  and  quite  another 
to  undertake  to  vary  the  ccmtract  by  custom. 
In  the  latter  case  it  is  necessary  that  th»  cus- 
tom be  pleaded.  The  rule  la  thus  stated  In 
17  a  J.  B16: 

Tarticnlar  cnatoms  or  usages  relating  to 
a  particular  locality  or  trade  moat,  however, ) 


according  to  Oe  geueril  nle,  be  pleaded  by  tbe 
party  seeking  to  make  them  a  ba^  of  recovery 

or  defense,  and  cannot  In  the  latter  case  be 
shown  nnder  a  general  iesae  or  denial.  So 
also  a  custom  Introduced  as  an  affirmative  de- 
fease or  for  the  parpose  of  recoupment,  It 
seems,  should  he  apeciallr  pleaded.  Evidence 
of  a  custom  or  usage  which  may  properly  be 
resorted  to  as  an  aid  to  the  interpretation  of 
a  contract  sued  on  may,  according  to  some 
anthorities,  be  admitted  for  sudi  purpose,  al- 
though it  is  local  or  partkolar  end  not  spocU- 
ly  pleaded;  but  nnder  tbe  guise  of  Interpreta- 
tion a  trade  or  local  custom  or  usage  which 
has  not  been  pleaded  caniiot  be  adpiltted  to 
defeat  a  contract  or  to  vary  its  express  terms, 
and  local  commerdal  usages  muat  be  pleaded; 
and  so  of  a  custom  to  excuse  tbe  nonperform- 
ance of  ft  duty  prescribed  by  law.** 

[4,  i]  It  is  without  dispute,  as  tbe  defend- 
ant contrads,  that  where  a  contract  la 
grounded  on  rffer  and  acceptance  tbOTe  Is  no 
agreement  nntU  an  offer  has  been  made  and 
accepted  In  its  very  terms.  For  lustance,  In 
Ellascm  V.  Hrashaw,  17  U.  S.  (4  Wheat)  225, 
4  L.  Ed.  666,  the  offer  required  the  accept- 
ance to  be  sent  by  a  certain  time  and  by 
certain-  specified  means  of  ctmveyance.  In- 
stead of  returning  the  acceptance  by  Hie 
messenger  who  took  the  offer,  it  waa  ient  by 
mall  to  a  different  place,  and  It  waa  tuSA  not 
to  constitute  an  acceptance.  In  w^nflapftllB. 
etc.,  Oo.  T.  Ocdvmbna  BoUIng  Mill  Cio,  lift 
U.  S.  14^  7  Sup.  Ot  168,  80  L.  Ed.  870,  the 
defendant,  anawerlng  an  Inqutoy  about  prloea 
of  railway  Iron,  offered  to  aell  from  2,000  to 
6,000  tons  at  a  entaln  price.  The  pUatUt 
replied,  offering  to  boy  only  1,200  tons,  and 
In  an  aetloD  by  the  plaintiff  to  recover 
damages  it  was  held  that,  owing  to  the  avi- 
ation of  the  amount  of  rails  to  be  pordiaaed, 
there  was  no  acceptance  of  the  deCendanfa 
offer,  and  hoice  no  contract.  Ukewlae,  in 
Carr  Dnval,  89X1.  S.  a4  Pet)  77. 10  U  Ed. 
361,  a  case  seeking  to  enforce  the  apedflc 
performance  of  a  cfmtract  to  purchase  land, 
the  acceptance  of  the  seller's  offer  was  re- 
quired to  be  made  by  return  mall,  but  the 
same  was  not  mailed  for  20  days.  The  buyer 
made  an  offer  to  exchange  lands  and  an  offer 
to  buy  outright,  paying  a  certain  portion  in 
cash  and  securing  the  ranalndm:  by  mortgage. 
There  were  other  matters  relating  to  terms 
that  were  left  opra  to  future  adjustment. 
Under  these  circumstances  the  court  declined 
to  enter  a  decree  for  specific  performance 
because  the  offer  to  sell  Imposed  no  obligation 
until  accepted  according  to  Its  very  terms. 
These  precedents  dted  in  the  brief  of  dtfend- 
ant  before  us  are  dearly  distinguishable  ttom 
the  case  In  hand.  Here,  the  amount  of  lum- 
ber Is  specified  at  260,000  feet  The  kind, 
"general  yard  stock,"  Is  designated.  The 
price  offered  by  the  plaintiff  was  declined, 
and  a  greater  price  specified.  The  contract 
Is  dosed  by  the  letter  of  April     1917.  which 
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mnst  t>e  constrned  In  connecticai  with  the 
other  letters  constituting  the  correspondence, 
directing  the  defendant  to  rater  the  plaln- 
turs  order  for  the  precise  amount  of  lumber 
at  the  price  offered  by  the  d^oidant.  Wheth- 
er It  be  the  duty  of  the  plaintiff  to  specify 
the  amount  of  each  dimension,  or  whether 
that  is  In  the  dlecretion  of  the  defendant  to 
ship  what  it  chooeee  of  each  Mud,  a  failure 
to  comply  with  the  requlremait  would  be  a 
breach  of  ttie  contract,  which  Is  not  pleaded. 
On  the  issue  of  whether  or  not  there  was  a 
contract,  the  conclusion  of  the  circuit  court 
was  not  Justified  by  the  admitted  facts  dls- 
doeed  in  the  letters.  Hence  the  Judgment 
must  be  reversed,  and  the  cause  remanded  for 
fiirtber  prooeedlngB. 

McBBIDBI,  BENSON,  and  HABRIS,  JJ^ 
eoDCor. 


MASTERS  V.  WALKER. 

(Sopremt  Gonrt  of  Oregon.  Feb.  IS,  USL) 

I.  Trial  ^139(1)  —  QaesMai  for  ]ary  wh«r» 
reasonable  minds  HlBht  drwir  dlfferaiit  eoa- 
elaslons. 

Where  tiie  testhoony  la  such  that  naacoia- 
Ue  minds  might  draw  different  eondoaloHi 
tiierefrom,  it  ihould  be  anbmitted  to  and  pass- 
ed on  by  a  Jury. 

L  Aeoount  stated  «s(>2(l(l)  —  Qaattloa  as  to 
aooeoat  stated  held  for  Jniy. 

In  an  action  by  an  attorney  on  an  account 
stated  for  compensation  for  seiTlcea  rendered, 
whether  there  was  an  accomit  stated  held  for 
tbm  Jury. 

8.  Nsw  trial  «»70-Coifrt  wKlioal  pomr  t» 
sat  asMa  vordM  based  od  avMawM. 
Under  Const  art  7,  |  8,  as  amended  (sea 
Laws  1911,  ».  7),  the  trial  ooort  waa  wittunit 
power  to  set  aside  a  verdict  and  grant  a  new 
trial  <ai  aoeonnt  of  Insufllcient  eridence,  where 
tirna  was  competont  snbstsntial  evidence  sos- 
tsbifatf  the  Tflrdict 

4.  Aooouat  stated  «=»8— Prssipposss  absolita 
aakaewtedflniest 

▲n  account  stated  presupposes  an  absolute 
acknowledgment  or  admission  ot  a  certain  sum 
das  or  an  adjustment  of  accounts,  the  striking 
af  a  balance,  and  an  assent  express  or  dearly 
ittj^ied  to  the  emectnesB  thereof;  and,  if  an 
acknowledgment  or  adndadmi  Is  qualified,  and 
not  afastdnte,  or  if  there  is  merelj  an  admis- 
rim  that  something  is  dae,  the  tranaaction  does 
not  create  an  Independent  cause  of  action, 

I.  Aeeoaat  stated  «=920(l)— Whos  qasstloa  Is 
far  Jary. 

Whether  an  account  rendered  was  so  ad- 
mitted by  the  debtor  as  to  make  the  aoeonnt 
sn  account  stated  Is  a  question  ot  fact  for  the 


consideration  of  a  JoiTi  it  the  aeta  an  not 
deer  or  undisputed. 

6.  Aeeoaat  atated  Mlada  matl  naat. 

In  stating  an  account  aa  in  making  any  oth- 
er agreement  the  minds  of  the  parties  most 

meet 

7.  Appeal  and  error  «3»IOOI  ( I )— Verdtot  based 
an  substantial  evldesoe  not  distnrbed. 

The  appellate  court  is  poweriess  to  disturb 
a  rerdlct  based  on  substantial  evidence. 

Department  2. 

Appeal  tonn  CUrcnit  Ooort,  Maltnnoali 
County;  Hobert  O.  Morrow.  Judge. 

Action  by  W.  T.  Masters  against  Annie 
Mallng  Walker.  Judgorent  for  defendant 
and  from  an  order  granting  a  new  trial,  die 
appeals.  Reversed. 

Plaintiff  brought  this  action  against  de- 
fendant, alleging  Oiat  lOie  employed  tm  as 
her  attorney  In  A^ft^,  1914,  to  assist  In  ttie 
def  oise  of  a  caae  then  pending  against  her  la 
the  District  Court  ot  the  United  States  for 
tba  District  of  Oregon;  that  he  oondncted 
the  case  to  final  determination;  that  on  De- 
cember IB,  191S,  plaintiff  and  defmdant  had 
an  accounting  together  as  to  the  amount  due 
plaintiff  for  sndk  surlces,  and  it  was  under- 
stood and  agreed  between  them  that  deflmd- 
ant  sbotdd  pay  plaintiff  for  his  servSces  the 
sum  of  |4/)00;  and  that  defendant  lus  paid 
thereon  91fiS^  The  defendant  presents 
three  defenses.  The  first  consists  of  a  denial 
that  the  account  was  stated.  This  raises  the 
only  nCaterial  issue  on  this  appeal.  The  cause 
was  tried  to  Hie  cooct  and  a  Jury,  a  verdict 
rendered  in  ftTor  of  d^endant  and  a  Judg- 
ment entered  thereon.  Plaintiff  thereupon 
filed  a  motton  for  a  new  trial  upon  the 
grounds:  (1)  InsolBclaicy  of  the  evId«ioe  to 
JustlQ'  the  verdict;  (2)  that  flie  vodlcb  Is 
against  law;  (8)  that  the  verdict  is  cfrntrary 
to  the  inatructUms  of  the  court;  (4)  error  la 
law  occurdnc  at  the  trial  and  excepted  by 
tdalntUt  The  trial  court  granted  the  nurtlon 
and  set  aside  the  Judgm^t  without  Indicate 
lug  upon  which  ground  such  wder  was  based. 
Defendant  appeals. 

The  plaintiff,  W.  Y.  Masters,  testified  In  Us 
own  behalf  In  regard  to  bis  empl<^rment 
Mr.  W.  A.  Bdl,.as  attorney  for  defendant; 
and  in  regard  to  the  rendition  of  hla  services 
ta  conducting  the  defense,  and  then  as  bear- 
ing upon  the  Question  of  the  stated  account 
am  December  15,  191B,  at  plaintiff's  <^ce^ 
when  thwe  were  preaent  r^i>*nHir,  w.  T.  Mas- 
ters, Mr.  W.  A.  Bell,  Miss  Nannto  B.  Taylor, 
and  defendant,  Mis.  Walker,  In  sobstance  as 
follows: 

"Q.  Now,  state  to  the  Jury  what  waa  the  sub- 
ject of  discussion  at  that  time  between  you  peo- 
ple at  the  office.  A.  The  entire  discussion  was 
what  our  fees  should  be  in  tiiat  case.  I  took 
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up  the  question  of  fees,  what  she  was  to  pay 
me  in  the  case.  Mr.  Bell  was  there.  We  dis- 
CDsaed  my  fee  there,  and  Mr.  Bell  had  already 
•greed  to  wait  for  bis  fee. 

"Q.  He  said  so?  A.  Yes;  in  this  conversa- 
tlon  she  was  talking  to  me  abont  my  fee,  and 
what  it  should  be.  That  was  the  principle  con- 
Tersation.  She  had  already  had  some  conver- 
aation  with  Mr.  Bell  abont  his  fee,  aa  I  under- 
stood from  what  she  said,  and  he  had  agreed 
with  her  to  wait  and  take  her  note.  We  first 
discussed  the  amount  of  my  fee.  I  asked  her 
in  the  first  place  $G,000  for  my  services  In  the 
case,  and  she  thought  that  waa  too  much,  and 
we  discussed  the  matter  backwards  and  for- 
wards, pro  and  con,  for  quite  a  long  time.  Fi- 
nally, I  said  to  her  I  wooM  take  $4,000  and 
close  the  matter  up,  and  that  seemed  to  be  sat- 
tafactory,  and  then  she  turned  the  conversation 
to  when  it  bad  to  be  paid.  *  *  *  After  some 
little  talk,  I  said:  'Mrs.  Maliag,  if  you  will 
give  me  $3,500  cash  to-day,  right  away,  I  will 
give  you  a  receipt  in  full  for  your  bill  of  $4,- 
000.'  She  said  Congressman  Williamson  owed 
her  a  mortgage  of  $3,500,  which  was  past  due, 
and  she  said:  'If  I  can  collect  that  money  from 
him  when  I  get  home  I  will  send  you  $3,600  ia 
full  settlement  of  the  whole  thing;'  and  ahe 
went  OQt  of  my  office  with  that  nnderstandinK 
If  she  conld  get  the  $8,500  for  cash  at  that  time. 
She  left  the  office  at  that  ttane." 

In  regard  to  the  settlement  the  other  wit- 
nesses testified.  In  substance,  aa  follows:  Mr. 
W.  A.  Bell,  tbe  attorney  assocdated  with  the 
plalntitr  In  tbe  case  for  which  fees  were 
Claimed,  testified  on  behalf  of  plaintiff: 

"Q.  And  finally  it  was  practically  adjaated. 
Now,  after  that,  were  yon  presoit  at  Mr,  Mas- 
ters* office  on  the  occasion  of  Mrs.  BCaling  and 
Mr.  Masters  and  Miss  Taylor  and  yourself  were 
present?  A.  Yes;  I  waa  present. 

"Q.  Did  you  remember  the  date  of  it?  A. 
niat  was  December  16,  191S. 

"Q.  What  was  the  subject  of  conversation  at 
that  meeting?  A.  Well,  tbe  main,  the  only, 
purpose  of  the  meeting  waa  to  settle  the  ques- 
tion of  fees;  the  only  thing  we  had  to  settle 
at  that  time. 

"Q.  About  how  long  did  this  interview  con- 
tinue? A.  Oh,  I  presume  Mrs.  Maling— when  I 
apeak  of  Mrs.  Maling,  I  mean  Mrs.  Walker;  I 
am  nsed  to  calling  her  Mrs.  Maling — I  presume 
that  Mrs.  Maling  and  Miss  Taylor  arrived  there 
somewhere  about  10  o'clock,  and  it  was  about 
lunch  time  when  we  got  through. 

*'Q.  What  was  said,  if  anything,  about  wheth- 
er or  not  all  tbe  fees  should  be  paid  at  once? 
A.  No;  Mrs.  Maling  said  she  was  short  on  ready 
money,  and  I  told  her  as  far  as  mine— I  guess 
I  had  told  her  before— «s  far  as  my  fees  were 
concerned,  I  could  wait.  I  think  I  had.  Mr. 
Masters  offered  to  settle  for  $3,500  cash,  or 
$4,000  otherwise,  and  Mrs.  Maling  said  she 
didn't  know ,  until  she  went  back  to  PrlnevUle 
whether  she  had  enough  money,  or  could  get 
enough  that  was  doe,  and  I  told  her  if  she  was  i 
short,  and  I  had  it  on  hand,  I  wotild  loan  it  | 
to  her.  > 

"Q.  There  was  a  negotiation  then,  about  the  \ 
fees,  that  took  place  at  that  time.  Now  what  | 


was  said  about  the  amount  of  the  fees?  A.  The 
amount  of  the  fees  was  $8,000;  $4,000  a  piece." 

Miss  Nannie  E.  Taylor,  a  witness  for  de- 
fendant,  testified: 

"Q.  Wm  you  state  Just  what  they  said  about 
their  diarge.  what  each  one  said  their  charge* 
would  be,  and  what  Mrs.  Walker  said?  A. 
What  was  said  in  regard  to  tbe  charges,  that 
was  at  the  previous  meetinx,  if  I  remember  cor- 
rectly. 

"Q.  That  ia  tbe  meeting  I  am  talking  about. 
State  what  happened  there.  A.  I  went  with 
Mrs.  Maling  for  her  to  ascertain  the  fee,  and 
she  was  told— I  believe  Mr.  Masters  said  this — 
that  the  fee  would  be  $4,000  each,  and  she  ex- 
pressed surprise  and  replied,  '$2,000  for  Mr. 
Masters  and  $2,000  for  Mr.  Bell?'  and  Mr. 
Masters  said,  'No:  $4,000  for  each;  $8,000 
in  all;'  and  she  replied,  '$8,000,'  and  then  re- 
peated that  twice,  and  remarked.  That  is  my 
deathblow/  and  with  that  Mr.  Bell  or  Mr.  Mas- 
ters said— I  think  it  was  he— I  may  be  mistaken 
in  using  the  name,  but  I  think  Mr.  Masters  said, 
'According  to  the  valuation  of  the  estate,  we 
might  charge  $10,000,  but  we  win  be  satisfied 
with  $8,000;'  and  then  Mr.  BcU  remarked  tiiat 
according  to  the  Invoitory  of  the  estate.  If  the 
valae  waa  a  ^v«n  flgore;  I  can't  ten  now  what 
the  fignre  was. 

"Q.  Do  you  remember  it  waa  flOOOOOT  A. 
Seems  to  ma  It  was  $UK^00a  •  *  •  " 

On  croM  mrnmlnntlon  Miss  Taylor  testified 

thus: 

"Q.  I  don't  know  whether  you  remember  or 
not,  but  what  was  said  as  far  as  you  can  re- 
member about  Mr.  Bell  taking  a  note  for  the 
$4,000  be  claimed;  he,  Mr.  Bell,  claimed; 
what  was  said  abont  that?  A.  He  said  he 
would  advance  the  money  to  pay  Mr.  Masters, 
and  would  take  her  note  for  the  whole  amonn^ 
if  she  would  agree  to  his  terms;  and  she  re- 
fused. 

"Q.  She  would  not  give  a  note?  A.  No,  sir," 
Mrs.  Walker  testified: 

"Q.  TeU  the  jury  what  took  place  t^t  day 
in  that  office.  A.  Well,  that  day  he  spoke  abont 
his  fee,  while  Mr.  BeU  was  present  BCr.  Bdl 
spoke  about  his  fee,  and  Mr.  Masters  about 
his  fee.  Mr.  Masters  spoke  abont  it  first,  and 
be  said  his  fee  would  be  $4,000.  And  when  he 
said  that  I  was  dumbfounded,  and  I  said: 
'Well,  this  is  the  first  nail  in  my  coffin,'  or 
something  to  that  effect  I  know  it  was  some- 
thing desperate.  It  affected  me  dreadfully. 
After  that  Mr.  Bell  spoke  about  his  fee,  and  I 
said  I  didn't  have  it,  but  I  said  there  was  a 
party  in  Prmeville  owed  me  money,  and  that 
I  might  perhaps  get  it  from  him,  and  when  I 
went  home,  I  would  see-  what  I  conld  do;  but 
I  was  addressing  Mr.  Bell.  I  was  not  address- 
ing Mr.  Masters  at  that  time. 

"Q.  Will  yon  tell  the  jury  whether  you  ever 
told  Mr.  Masters  you  were  satisfied  with  that 
charge,  or  that  you  would  pay  that  charge?  A. 
I  never  spoke  of  being  satisfied  about  ai^tbing. 

"Q.  Did  you  ever  promise  to  pay  bia  tbat 
amount? 
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"The  mtB«n:  Ton  irfn  nmunber,  K«ntle- 
raezi,  it  is  a  good  manr  mondui  dnce  tUs  oe- 
currence,  tnd  my  memory  may  not  bold  oat 
very  good  in  regard  to  the  little  minor  things. 

"Mr.  Nelson:  Q.  Did  70a  say  anything  at  all 
to  him  with  regard  to  being  satisfied  ^th  hit 
enlarge,  or  offer  to  pay  it?  A.  No,  sir." 

After  the  di9cii«8i<m  In  Mr.  Masters'  office 
the  deffif^ant  returned  to  PrlneTille,  and  the 
lAaintUC  wrote  her  aereral  letters,  urging 
payment  of  his  fee^  In  the  first,  written  Feb- 
rnary  15, 1916,  be  r^erred  to  the  matter  that 
when  she  was  la*  Portland  they  bad  talked 
over  and  agreed  on  his  bill,  and  that  he  had 
suggested  he  would  discount  bis  bill  $500  and 
take  13,500,  and  made  a  further  proposition 
that  If  defendant  would  pay  $1,000  cash  at' 
that  time  and  $250  a  mtrnth  until  the  bill  was 
paid  be  would  still  discount  the  bill.  Mrs. 
Walker  answered  this  letter,  stating,  "Tours 
of  the  15th  lust,  received  and  contents  noted," 
and  made  no  answer  to  the  other  letters. 

Boscoe  O.  NelsMi,  of  Portland  (Dey,  Hatfp- 
Eon  &  Ncdson,  ttf  Portiiiand,  on  tbe  brief),  tot 
appelant 

Joha  B.  Cleland,  of  Portland,  tm  respcmd- 
ent 

BBAN;  J.  (aftw  statliig  tba  facti  as  abore). 
Tbe  qnestiim  resented  npon  tbis  appeal  for 
which  the  pialntur  contends,  and  upon  whldi 
the  case  turns,  Is  that  there  was  zut  substan- 
tial evidence  to  support  the  verdict.  Defend- 
ant malntaiM  there  was  competent  evidence 
mniortlng  the  yerdlct,  and  that  the  trial 
court  erred  In  granting  a  new  triaL 

Epltondslng  tbe  testlnumy,  it  will  be  aean 
that  acoordlng  to  tbe  plaintUTs  rezslfm,  on 
Deconber  15,  1016,  at  the  time  the  parties 
discimed  tbe  matter  of  c(mipeDsation,  uid 
Mr.  Masters  Informed  Mm.  Walker  ot  tbe 
amount  of  bis  fee,  $4,000,  Mrs.  Walker  "seem- 
ed satlsfled,"  and  Indicated  that  on  her  re- 
turn to  PrifjeviUe  she  would  see  about  taking 
adTautage  of  bis  offer  to  take  $3,600  ca^. 
Tbla  Is  as  gtnmg  a  statement  as  can  be  Anind 
in  the  testimony  on  the  part  of  plaintiff.  On 
the  other  band,  the  testimony  <^  tbe  defend- 
ant tended  to  show  that  when  be  informed 
ber  that  tbe  fee  would  be  $4,000  for  himself 
and  $4,000  for  Mr.  Bell,  she  exclaimed. three 
times,  "Eight  thousaud  dollars,"  and  remark- 
ed "That  is  my  deathblow,"  that  she  never 
spoke  of  being  satlsfled,  and  that  she  did  not 
assent  to  the  same  or  promise  to  pay  It  She 
asserts  tiut  when  she  stated  that  upon  ber 
return  to  Prineville  she  would  think  the  mat- 
ter over  and  see  what  she  «>nld  do,  that  there 
was  a  nmn  who  ovred  her  money,  she  address- 
ed ber  remarks  to  Mr.  Bell  and  not  to  Mr. 
Masters.  A  reading  of  ber  testimony  cannot 
fail  to  convince  a  disinterested  person  that 
Mrs.  Walker  intended  the  jury  to  understand 
from  ber  ^timony  that  she  never  assented 


to  tbe  amount  of  plain  tUTs  charge.  The  tes- 
timony of  Miss  Taylor  tended  to  show  that 
Mrs.  Walker  did  not  agree  to  the  proposi- 
tion made.  Miss  Taylor  testified  tbat  Mr. 
Bell,  who  was  interested  in  and  took  part  in 
tbe  attempted  settlement,  said  be  would  ad* 
vauce  tbe  money  to  pay  Mr.  Masters  and 
would  take  her  note  for  the  amount  "If  she 
would  a^ee  to  bis  terms."  Tbts  language  of 
Mr.  HAU  wbicb  tbe  jury  bad  tbe  right  to  be- 
lleTe  from  Miss  Tabor's  tratlmtmy.  indicated 
that  at  that  stage  of  tbe  dlscnsrton  ttwre  bad 
been  no  settlemttit  She  testified  In  effect  tbat 
there  wsa  not  a  word  said  about  Mrs.  Walker 
consenting  or  agreeing;  that  she  did  not 
consent  to  plaintifl*s  proposltiaa  dtber  oral* 
ly      in  writtag. 

[1,  >}  It  Is  evident  from  the  testimony  that 
reasonaUe  minds  might  draw  dUt«»it  con- 
cluslona  tbereftmn.  In  such  a  case  tbe  tes- 
timony should  be  snbmitted  to  and  be  passed 
upon  by  a  Jury.  Donurat  t.  Oregcm-Wash- 
Ington  Ry..  etc.,  Co.,  66  Or.  1S6, 1B4  Pac.  S13. 
A  cartful  ezamlnatton  of  the  testimony  In 
the  inesait  case  leads  to  the  conclusion  that 
there  was  testimony  on  the  pert  of  the  de- 
fendant contradicting  the  claim  of  plaintiff 
that  an  account  was  stated  between  htm  and 
Mrs.  Walker,  mi  Deconber  16,  1916.  Su^ 
testimony  was  competent  and  substantial  to 
refute  the  testlmcmy  upoli  the  part  of  plain- 
tiff. Mrs.  Walker  was  a  woman  of  about 
73  years  of  age,  and  her  testimony  la  not  as 
direct  and  positive  as  Miss  Taylor's,  yet  this 
is  a  matter  for  the  consideration  of  a  jury. 
It  was  for  the  Jury  to  construe  ber  oral  tes- 
timony and  that  of  her  witness.  The  case 
was  a  proper  one  for  the  determination  of  a 
Jury. 

[3]  There  b^g  competent  substentlal  evi- 
dence sostaining  tbe  defendant's  theofy  of 
the  case,  and  refuting  plaintiff's  claim,  as 
made  by  his  ccHupIaint  and  testimony,  ac- 
cording to  tbe  mandate  of  tbe  Constitution 
tbat  "no  tost  tried  by  a  Jury  shall  be  othw- 
wise  re-examined  In  any  court  at  this  stete, 
unless  the  court  can  affirmatively  say  there 
Is  no  evid»ce  to  simport  the  Terdlct,"  the 
trial  court  was  without  power  or  authority  to 
set  tbe  verdict  aside  and  grant  a  new  trial  on 
account  of  Insuffidoit  evidence.  Sectkm  8, 
artlde  7,  Constltutltm  of  Oregon  as  ammded 
(see  Laws  1911,  p.  7). 

[4-B]  An  account  stated  presupposes  an  ab- 
solute acknowledgmrat  or  admission  of  a 
certeln  sum  due,  or  an  adjustment  of  ac- 
counts between  the  parties,  the  striking  of  a 
balance,  and  an  assent  express  or  clearly  im- 
plied to  the  correctness  thereof.  If  the  ac- 
knowledgment or  admission  is  qualified,  and 
not  absolute,  or  if  there  is  but  an  admission 
that  something  is  due,  tbe  transaction  does 
not  create  an  Independent  cause  of  action. 
Whether  the  account  rendered  was  admitted 
by  the  debtor  so  as  to  make  the  account  an 
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accoont  stated  Is  a  qaestkm  ot  tact  for  tb» 
coniAdwatloD  of  a  Jury.  If  the  facts  are  not 
d«ar  or  nndlBputed.  1 B.  a  L.  2LU  f  9.  In 
statins  an  account,  aa  In  making  any  other 
agreonent,  flie  mlnda  of  the  parties  must 
meet  1  a  J.  p.  664.  1  262 ;  HoweU  t.  John- 
son, 88  Or.  671.  S76,  64  Fac.  660;  Oarlon  t. 
First  Nat  Bank,  80  Or.  689. 648. 167  Fac.  800. 

[7]  ThB  testimony  on  the  part  of  d^ffiid- 
ant  deariy  traded  to  show  that  on  December 
IS,  1016.  thwe  was  no  meeting  of  the  mlnda 
of  italntlfC  and  defendant  iqwn  the  question 
<tf  amonnt  of  platntUTs  attorney's  tees.  Mrs. 
Walker  did  not  dispute  that  she  vas  Indebted 
ta  plaintiff.  She  did  not  refuse  at  that  time 
to  pay  him,  bat  hee  testimony  varrantad  the 
jury  In  b611e?lng  that  she  did  not  assent  to 
Oe  amoont  of  bis  dalm.  It  might  be  raid 
that  the  testimony  upon  the  part  of  plaintiff 
on  this  podnt  was  pot  atnog.  'Out  teattmoay 
upon  tbB  part  of  defendant  may  not  haTe 
been  mvdi  stnmger,  yet  Uie  onestlon  of  the 
weight  of  flie  evidcDce  waa  for  the  Jury.  Tbo 
only  fttrce  that  the  letters  wrlttea  by  plaintiff 
to  dtfokdaut  could  lULTe  would  ba  to  oonob- 
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orate  the  statemait  of  plaintiff  tliat  flMte 
bad  been  an  aocount  stated  <m  Deoenber  16^ 
1915.  The  complaint  Is  based  on  an  agree- 
ment made  <m  that  date.  It  was  possible  for 
the  Jury  to  draw  different  conclusions  from 
the  testimony  In  the  case.  The  lory  found  In 
fBTor  of  defendant  to  the  effect  tbat  there 
was  no  account  stated  betweoi  plalntilfl  and 
d^endant  m  Decouber  15, 1916,  as  Claimed 
tqr  plalntik.  Judgment  on  the  Terdlct  hav- 
ing been  rendered,  the  trial  court  and  this 
court  are  powerless  to  grant  the  plalatllf  i*> 
lief. 

'  It  Is  not  (Calmed  on  ttA  part  <tf  pt*<wH* 
ttiat  any  errors  occurred  upon  the  trial,  and 
we  find  none.  The  trial  ooort  erred  In  set- 

ting  aside  Qie  Terdlct 

The  Judgment  c£  the  lower  court  Is  Ome- 
fore  reversed,  and  the  cause  ronanded,  with 
direction  to  enter  a  Judgment  In  the  case  la 
accordance  with  Uie  Terdlct  ot  the  Jmy- 

BUBNEIT,  a  T„  and  JOHNS  and 
BBOWN,  JJ.,  oottcor.- 
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MoKAY  V.  MeKAY.  (8.  P.  8967.) 

(Supreme  Court  of  OaUfoniia.   Jan.  27,  1921. 
BehearfaiK  Denied  Feb.  26,  1921.) 

t.  MOBW  leaf  «s>ft— Aaswer  held  to  aoffiotantly 
Mtatlva  oxIstsMM  of  loan. 
'Where  complaint  was  phrased  In  langoage 
of  CMomon  count  for  money  loaned  and  cash 
advanced  for  the  use  and  benefit  of  defendant's 
decedent,  defendant's  answer,  expressly  denying 
an  indebtedness  in  any  sum  whatever  between 
the  decedent  and  plaintiff  "either  on  aecomit  of 
anj  of  the  matters  referred  to  In  plalntiUrB 
complaint  or  otiierwiae,  or  at  aU,"  held  to  snffi- 
eiently  negathre  the  existence  of  a.  loan  to  the 
decedent,  and  hence  proof  was  required  on  the 
part  of  the  plaintiff  as  to  the  fact  of  the  mak- 
ios  of  the  loan. 

i.  Evidence  ^=>89— Presumption  that  money 
paid  was  due  disputable. 

The  prcBumption  to  the  effect  that  money 
paid  by  one  to  another  was  due  to  the  latter  is 
disputable  (Code  Civ.  Proc.  f  196S). 

3.  Trial  «=»I65— Evldeaee  viewed  In  light  moat 
favorabla  to  |»laiatlff  on  notion  for  nonsuit. 

On  a  motion  for  nonsuit  the  evidence  adduc- 
ed in  support  of  idaintiff's  case  and  every  pre- 
aomption  and  inference  that  may  be  fairly  de- 
duced therefrom  must  be  viewed  in  the  light 
most!  favorable  to  the  plaintiETB  case  and 
against  the  motion  for  nonsuit. 

4.  Exeoatora  aad  adBlnMraton  ^221  (6)  — 
EvMaioo  hold  to  ostaMtah  oxtotoneo  of  leaa 
ky  wHa  to  daoaaiad  haafeud. 

Li  an  action  by  wife  against  husband's  es- 
tate, eridence  heUt  to  warrant  an  Inference  that 
plaintiff  was  not  indebted  to  decedent,  and  that 
money  received  by  him  was  loaned  to  him,  and 
that  he  intended  to  account  therefor  to  her  at 
•ome  later  time, 

5.  Hasbaod  and  wifo  i»3>49%(5)— Husband  re- 
ooiviag  noney  freai  wife  held  presumptive 
debtor. 

■  Under  Civ.  Code,  H  168,  2219,  2286,  the 
fact  of  tho  receipt  by  the  huAand  of  his  wife's 
money  preanmptlvely  makes  him  ber  debtor 
and  imposes  upon  him  the  legal  duty  of  return- 
ing it  to  her,  and  no  affirmative  proof  is  requir- 
ed on  the  part  of  the  wife '  to  show  that  the 
husband  received  the  money  as  a  loan,  and  not 
as  a  gift,  to  the  contrary,  the  burden  is  upon 
the  husband  or  his  heirs  claiming  the  money  to 
show  circooMtances  entitling  bim  or  them  to 
retain  tbo  same. 

&  Evidonoe  «=>88  —  Presnnptlon  of  want  of 
eonsldaratloa  la  transaetloa  with  wlfOt  held  to 
provall  ovor  othor  presuaipUons. 

Tho  presumption  that  any  advantage  ob- 
tained by  a  husband  from  a  wife  was  obtained 
without  consideration  and  under  undue  influ- 
ence must,  in  the  absence  of  any  rebutting  evi- 
dence, prevail  over  the  presumption  that  mon- 
ey paid  by  one  to  another  was  due  to  the  lat- 
ter. 


7.  Executors  and  admlnlstratora  ^9221  (6>— 
Evidanoe  suflloioat  to  sapport  Infarenoe  that 
money  Isat  to  decedent  was  not  ropald. 

In  an  action  by  a  wife  against  estate  of 
husband  to  recover  money  lent  to  husband, 
where  plaintiff  established  advances  and  loans 
to  the  husband,  leilure  of  the  decedent's  cash- 
book  to  disclose  a  repayment,  together  with 
the  feet  that  no  reeelptB  for  a  repayment  were 
found  among  decedent's  effects,  held  sufficient 
to  compel  the  denial  of  a  motion  for  nonsuit 
on  the  ground  that  plaintiff  had  not  eBtablished 
nonpayment  of  tho  debt 

8.  Exeeutors  aad  admlnlstratora  «=922l(l)  — 
Bnrden  on  defandant  to  show  repayment  of 
loan  from  olnlnant  to  deeodaat. 

In  an  action  by  wife  against  the  estate  of 
her  husband  to  recover  money  alleged  to  have 
been  lent  to  him,  the  plaintiff  having  proved  ad- 
vances and  loans  to  the  husband,  the  burden  of 
proving  repaymmt  by  decedent  reated  upon  de- 
fendant 

In  Bank.  Appeal  tram  Snperlw  Court, 
City  and  Coiraty  of  San  Francisco;  John  T. 
Nonrs^  Judge. 

Action  by  Elizabeth  M.  McKay  against 
David  McKay,  as  executor  of  the  last  will 
and  testament  of  Angus  McKay,  deceased. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed.  • 

See,  also,  183  Pac.  674. 

Wm.  M.  Abbott  and  Wnl  M.  Cannon,  both 
of  San  Vrandsco  (Klngal^  Cannon,  o£  San 
Francisco,  of  couna^,  for  appellant 

Goodfellow,  EeUs,  Moore  ft  Orrlcfc,  of  Ban 
Francisco,  for  respondent 

LENNON,  J.  Plaintiff  below,  appellant 
here,  Instituted  this  action  against  the  execu- 
tor of  the  last  will  and  testament  of  her  de- 
ceased husband  for  the  sum  of  $2,400,  claimed 
as  a  balance  due  to  her  for  moneys  alleged  to 
have  been  loaned  and  advanced  by  her  to  her 
husband  during  his  lifetime.  The  proved 
facts  of  plaintiff's  case  are  these:  Upon  five 
different  occasions  between  November,  1908, 
and  July,  1914,  decedent  received  from  plain- 
tiff, out  of  ber  separate  prc^rty,  sums  vary- 
ing In  amounts  from  to  $1,000.  These 
facts,  because  of  defendant's  objection  to  any 
testimony  by  plaintiff  "as  to  any  matter  or 
fact  occurring  before  the  death  of  suc^  de- 
ceased person"  (Code  Civ.  Proc.  {  1880,  subd. 
8),  were  established  prlnsarily  by  documenta- 
ry evidence.  This  evidence  consisted  of  plain- 
tiff's bank  passbooks  which  showed  certain 
withdrawals  from  her  bank  account,  dece- 
dent's passbooks  showing  deposits  of  Identical 
amounts  In  his  bank  account  at  about  the 
same  time  as  the  withdrawals  from  plalntUTs 
bank  account  and  a  cashbook  kept  by  dece- 
dent containing  debit  entries  of  the  same 
sums  and  date  as  the  deposits.  In  addition 
to  this  evidence,  the  ncOpt  of  said  sums  by 
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decedent  was  an  admitted  fact  In  the  case. 
Upon  this  the  plalntlfl  reited. 

There  being  no  evidence  wbatevor  as  to  the 
purpose  for  which  these  snms  were  trans- 
ferred to  decedent  and  no  direct  evidence  of 
an  Indebtedness  of  either  party  to  the  other, 
the  trial  court  simply  .applied  to  the  estab- 
lished and  admitted  facts  of  the  plaintiff's 
case  the  presumption  "that  money  paid  by 
one  to  another  was  due  to  the  lattor."  Code 
Civ.  Proc.  §  1963,  subd.  7.  Therefore,  upon 
defendant's  motion,  the  trial  court  entered 
a  judgment  of  nonsuit  upon  the  ground  that 
plaintiff's  evidence  failed  to  show  that  the 
decedent  was  Indebted  to  plaintiff  at  any 
time  in  any  sum  whatsoever,  and  that,  as- 
suming that  there  was  evidence  of  an  In- 
debtedness, the  evidence  failed  to  show  that 
it  was  not  paid  by  the  decedent.  From  this 
Judgment  the  plaintiff  appeals. 

fl]  The  defendant's  answer,  by  merely 
denying  the  indebtedness  and  falling  to  dray 
spociflcally  the  facts  ont  of  which  the  Indebt 
ednesa  la  claimed  to  have  arisen,  did  not  ad- 
mit the  eiristence  of  the  loan  Infermtially 
alleged  In  the  complaint.  The  complaint  la 
phrased  In  the  language  of  the  common 
count  for  money  loaned  and  cash  advanced 
for  the  use  and  benefit  of  said  decedent,  and 
therefore,  while  directly  averring  an  Indebt- 
edness, it  only  Indirectly  avers  the  existence 
of  a  loan  or  advance  of  cash  by  plaintiff  as 
the  origin  of  said  Indebtedness.  Defendant's 
answer  expressly  denies  an.  indebtedneee  in 
any  sum  whatever  between  the  decedent  and 
plalntlfl  "either  on  accoontof  any  of  the  mat- 
ters referred  to  In  plaintiff's  complaint  or 
otherwise,  or  at  all,"  and  farther  expressly 
denies  that  "said  snm  of  ^,400,  or  any  other 
sum.  Is  or  ever  was  due  or  owing  from  de- 
fendant to  plaintiff."  In  view  of  the  fact 
that  the  making  of  the  loan  was  only  al- 
leged by  indirection  In  the  complaint,  the 
denials  of  the  answer  must  be  held  to  suffi- 
ciently negative  the  existence  of  a  loan,  and 
hence  proof  was  required  on  the  part  of  the 
plaintiff  as  to  the  fact  of  the  making  of  said 
loan. 

We  are  of  the  opinion  that  the  proven  and 
admitted  facts  of  the  plaintiff's  case,  aided  by 
the  presumption  flowing  therefrom,  which 
will  be  discussed  hereafter,  establish  the 
existence  of  the  loan  to  decedent  by  plaintiff 
and  thereby  mate  out  a  case  for  the  plaintiff 
auffident  to  overcome  the  motion  for  nonsuit. 

[2-4]  The  presumption  relied  upon  by  re- 
spondent to  the  effect  that  "money  paid  by 
one  to  another  was  due  to  the  latter"  is  a 
disputable  presumption  (Code  Civ.  Proc.  S 
1963),  and  upon  a  motion  for  nonsuit  the  evi- 
dence adduced  In  support  of  plaintiff's  case 
and  every  presumption  and.  inference  that 
may  be  fairly  deduced  therefrom  must  be 
viewed  in  the  light  most  favorable  to  the 
plaintiff's  case  and  against  the  motion  for  | 
nonsuit.   Estate  of  Arnold,  147  Cal.  583,  82 1 


Pac.  252 ;  Eauer  v.  Hertweck,  ITS  Oal.  278, 
m  Pac;  9i6.  In  this  behalf  It  is  apparent 
that,  when  considering  the  motion  for  non- 
suit, certain  inferences  favorable  to  the 
plaintiff  and  naturally  arising  from  the  plaln- 
tifTs  evidence  were  ignored  by  the  trial  court 
Thus  deced^t's  cashbook,  admittedly  In  his 
own  handwriting  and  offered  and  received  In 
evidence,  contained  not  the  slightest  indica- 
tion of  an  advance  of  any  consldanible  sum 
by  decedent  to  plaintiff,  either  previous  or 
subsequent  to  the  transfer  of  the  money  In 
question  from  plaintiff  to  decedent  In  view 
of  the  exactness  with  which  decedent's  cash- 
book  was  shown  to  have  been  kept,  both  by 
Intrindc  evidence  and  the  testlmtmy  of  re- 
spondent, who  was  fairly  fitmifiar  with  cer- 
tain business  affairs  of  decedent,  and  In  view 
of  the  minuteness  of  the  entries  therein,  whldi 
even  Included  small  items  of  household  ex- 
pense. It  may  readily  and  rightfully  be  In- 
ferred that,  had  plaintiff  previously  become 
indebted  to  decedent  for  the  sums  turned  over 
to  him  by  her,  the  cashbook  would  have  shown 
the  origin  of  such  indebtedness.  The  evidence 
also  tends  to  Show  that  plaintiff  was  In  afflu- 
ent drcumstances,  possessing  considerable 
cash  of  hrar  own,  and  from  this  fact  an  Infer- 
ence  la  fairly  dedudble  that  She  was  not  In- 
debted to  her  husband.  Therefore,  whatever 
its  weight  upon  a  trial  <m  the  merits,  the  evi- 
dence adduced  In  support  of  plaintiff's  case 
may  Justifiably  be  said,  when  considered  in 
the  light  most  favorable  to  plaintiff  npon 
and  for  the  purpose  of  a  motion  for  a  non- 
suit, to  warrant  the  inference  that  the  plain- 
tiff was  not  indebted,  to  decedoit,  that  the 
money  received  by  him  was  loaned  to  bliDt 
and  that  he  intended  to  account  Qierefor  to 
her  at  some  later  time. 

[B]  The  presumption  that  "money  paid  by 
one  to  another  was  doe  to  the  latter,"  relied 
upon  by  respondent,  caimot  control  in  the  pres- 
ence of  the  established  and  admitted  facta  of 
the  plaintiffs  case.  Pursuant  to  the  provisions 
of  sections  15S,  2219  and  2235  of  the  GlvU 
Code,  transactions  between  husband  and  wife 
are  covered  and  controlled  by  the  rule  appli- 
cable to  transactions  between  trustees  and 
beneflciarles,  which  is  to  the  effect  that, 
where  the  trustee  obtains  an  advantage  from 
the  beneficiary,  the  presumption  Is  that  such 
advantage  was  secured  without  consideration 
and  as  the  result  of  undue  influrace.  It  is 
the  settled  rule  that  the  fact  of  the  receipt 
by  the  husband  of  his  wife's  money  presump- 
tively makes  him  her  debtor  and  imposes 
upon  him  the  legal  duty  of  returning  it  to 
her,  and  no  affirmative  proof  is  required  on 
the  part  of  the  wife  to  show  that  the  husband 
received  the  money  as  a  loan,  and  not  as  a 
gift  To  the  contrary,  the  burden  is  upon  the 
husband,  or  his  heirs  claiming  the  money,  to 
show  circumstances  entiUing  him,  or  them, 
to  retain  tlie  same.  White  v.  Warren,  120 
Gal.  822,  49  Paa  129,  62  Pac  728;  Worm- 
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1«7^  Bitato,  18T  Pa.  101,  20  Atl.  621;  Stlck- 
ney  gtlCkDer.  IBl  U.  S.  227,  8  Sap.  Gt  677, 
8S  L.  Ed.  180. 

[I]  In  the  Instant  case  tbe  plalnUff,  as  the 
wife  of  decedent,  proved  the  payment  by  her 
to  tlie  decedoit  of  conslderalAe  snms  of  her 
o\ra  numey.  We  tber^ore  have  before  na,  aa 
the  trial  conrt  had,  a  dtuatlon  ont  d  which 
two  presiuqptlons  operating  as  erldence 
ml^t  arise,  namely,  that  mon^  paid  by  one 
to  anodier  was  due  to  the  latter,  and  that 
any  advantage  obtained  by  a  husband  from 
a  wife  was  obtained  without  consideration 
and  nnder  nndne  Inflnence.  It  Is  evident 
Oiat  tiie  latter  presumption  most.  In  the  ab* 
sence  of  any  rebutting  evidence  prevail  over 
the  former,  for  not  only  Is  It  the  less  general 
of  tlw  two,  but  the  very  reason  for  the  exist* 
ence  of  tUs  particular  presumption  la  to  af- 
ford relief  In  just  such  contingencies  as  the 
present,  namely,  when  there  has  been  a  trans- 
fer of  money  fronr  the  wife  to  the  husband. 
The  result  is  that  tbe  fact  of  fiie  relationship 
of  the  parties  creates  a  presumption  of  lack 
of  consideration  and  undue  influence  which, 
until  it  Is  overcome  by  other  evldoice,  Is  par- 
amount to  the  general  preaumptlmi,  which 
would  arise  under  ordinary  circumstances 
upon  mere  proof  of  payment,  to  the  effect 
that  money  is  due  to  the  person  to  whom  It 
is  paid.  WUcox  V.  Wilcox,  171  Cal.  770,  774, 
155  Pac.  95.  Of  course,  It  is  possible  that 
the  circumstances  accompanyiug  or  following 
a  transfer  from  the  wife  to  the  husband 
might  be  of  such  a  nature  as  to  overcome  this 
presumption  as  to  undue  InQuence,  and  thus 
revive  the  general  presumption  as  to  the 
purpose  of  payment  speelfled  In  subdivision  7 
of  section  1963  of  the  Code  of  Civil  Procedure. 
Pasadena,  etc..  Bank  v.  B^son,  189  Pac.  816. 
Xo  such  circumstances  appear,  however.  In 
tbe  present  case. 

It  follows,  then,  that,  transfers  of  money 
by  plaintiff  to  her  husband  having  been  prov- 
en and  admitted,  a  prima  facie  case  was 
made  out  for  the  plaintiff.  It  thereupon  de- 
volved upon  tbe  representative  of  decedent's 
estate  to  prove  that  a  valuable  consideration 
therefor  was  given  by  decedent  or  that  the 
money  in  question  was  a  gift  to  the  dece- 
Aent,  free  from  that  undue  Influence  which  is 
otherwise  prestimed.  White  v.  Warren, 
Bupra. 

[7,  1}  It  was  contended  by  counsel  for  de- 
fendant that,  assuming  the  advances  and 
loans  had  been  established  and  the  lndet>ted- 
ness  proven,  the  nonsuit  should  be  granted 
because  of  plaintiff's  failure  to  prove  the 
noni^yment  of  the  debt  The  failure  of  the 
cashbook  to  disclose  a  repayment  by  dece- 
isatt  tf^ther  with  the  fact  that  no  receipts 
for  a  r^yment  were  found  by  defendant 
among  decedent's  effects,  were  sufflci«it  to 
have  comp^ed  the  denial  of  the  motion 
for  nonsuit  on  this  ground.  Cowdery  t.  Bfc- 


Gheaney,  124  Gal.  868,  S7  Pac.  221.  More- 
over, it  was  unnecessary  for  plaintiff  to 
prove  the  allegation  of  nonpayment  If  there 
had  been  a  repaym«it  by  decedent,  the  bur- 
den of  proving  It  rested  upon  detendant 
Melons  T.  Bnfflno,  129  Cal.  614.  62  Pac.  03, 
70  Am.  St  Rep.  127;  Hurley  t.  I^n,  137 
Cal.  461,  70  Pac.  292;  Stuart  t.  Lord,  138 
Cal.  672,  72  Pac  142. 

For  the  reasons  stated,  the  nonsuit  was 
erroneously  granted,  and  therefore  the  judg- 
ment entered  thereon  Is  reversed. 

We  concur:  ANGiaiLOTTI,  O.  J.;  WIL-' 
BUR,  T.;  SLOANE.  J.;  SHAW,  J.;  OL- 
NET.  J.;  LAWLOR,  J. 


MEYER  V.  MEYER.   (L.  A.  6007.) 

(Supreme  Court  of  California.   Jan.  18,  1021. 
Rehearing  Denied  Feb.  14,  1021.) 

1.  Divorce  <^184(10)— Flsding  as  to  adultery 

not  disturbed. 
Th«  trial  court's  finding  of  adoltery,  where 
supported  by  evidence,  will  not  be  disturbed. 

2.  Dhrsrce  «s=>l84(IO>— Fladlm  as  ts  eeanl- 
vaaoa  oondntive. 

Where  the  evidence,  at  most,  showed  only 

facts  tram  which  a  possible  inference  might  be 
drawn  that  plaintiff  wife  planned  to  bring  about 
the  adultery-  of  her  husband,  the  determina- 
tion  of  the  trial  court  against  such  inference 
was  final, 

3.  Divorce  «S925&-In  oase  of  hssbaniPs  adul- 
tery, wife  may  be  allowed  a  sum  made  a 
charge  against  the  community  proper^. 

Under  Civ.  Code,  §  146,  authorizing  the 
court  granting  a  divorce  for  adultery  to  divide 
the  community  property  as  it  deems  best  even 
to  tbe  extent  of  assigning  it  all  to  the  innocent 
party,  it  was  proper  for  the  court,  instead  of 
dividing  the  property,  to  award  to  plaintiff  wife 
a  smn  at  money  and  make  Its  payment  a  charge 
upon  defendant's  property  hy  requiring  defend- 
ant to  give  a  mortgage  upon  It  for  that  amount. 

4.  Divorce  €=>240(5)— $18,000  alimony  to  wife 
with  seven  children  assigned  from  community 
estate  held  not  excessive. 

Under  Civ.  Code,  J  146,  contemplating  that 
in  cases  of  divorce  for  adnltery  more  than  half 
tbe  community  property  shall  be  assigned  to 
the  innocent  party,  the  exact  amount  being 
left  to  the  court's  discretion,  an  allowance  of 
$18,000  to  the  innocent  wife  who  is  given  the 
custody  of  seven  minor  children  by  the  mar- 
riage held  not  excessive. 

5.  Divorce  <$=3227(l)— Whera  motion  for  at- 
torney's fees  Is  oontlnusi^  idlowanoa  Is  de- 
cree must  be  based  on  needs  cf  wife  at  be- 
ginning of  action. 

Where  an  application  for  attorney's  fees 
in  divorce  was  made  before  trial  and  continued 
by  consent  to  the  trial,  the  amount  ihoold  be 
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based  on  the  wife's  needa  for  attomers'  aerr- 
icea  at  the  begiimiiig  of  the  action. 

6.  Divorce  «=»282— Objection  to  allowance  of 
attorney's  fees  should  be  made  In  trial  oeurt. 
An  objection  to  the  allowance  of  attorney's 
fees  shonld  be  made  to  the  trial  eoart  if  It  is 

to  be  reTiewed. 

Department  1. 

Appeal  from  Superior  Coiirt,  Los  Angeles 
County ;  L.  H.  Valentine,  Judge. 

Action  b;  Victoria  Meyer  against  Camllle 
Meyer  for  divorce.  Interlocutory  decree 
granted  to  i^alndfr,  and  from  an  alimony 
award  of  community  property,  tbe  defendant 
appeals.  Decree  affirmed. 

Appel  ft  Hat<^  and  D.  P.  Hatch,  all  of  Los 
Angeles  (Ansel  Smltb,  of  Los  Angeles,  of 
counsel),  for  appellant. 

Joseph  Scott  and  A.  O.  Bitter,  both  of  Los 
Angeles,  for  respondent, 

LAWLOB,  J.  The  plaintiff  and  defendant 
were  wife  and  husband  respectively.  The 
plaintiff  obtained  an  interlocutory  decree  of 
divorce  on  the  ground  of  the  defendant's 
adultery.  As  an  incident  of  the  divorce,  the 
decree  awarded  the  plaintiff  $18,000  as  her 
share  of  the  community  property.  The  de- 
fmdant  appeals. 

[1]  The  defendant's  first  contrition  is  that 
the  evidence  is  not  sufficient  to  sustain  the 
finding  of  adultery.  It  Is  unnecessary  to  de- 
tail the  evidence.  Suffice  it  to  say  that  its 
character  was  such  as  amply  to  sustain  the 
finding.  The  defendant  himself  admitted  con- 
duet  on  his  part  of  a  very  questionable  char- 
acter at  best,  and  there  was  other  evidence 
which,  if  believed,  as  it  evidently  was  by  the 
trial  court,  could  hardly  leave  any  doubt  as 
to  what  took  place. 

[I]  The  defendant's  second  contention  Is 
that  the  plaintiff  brought  the  defendant  and 
alleged  co-respondent  together  for  the  pur- 
pose of  having  the  latter  Induce  the  defend- 
ant to  commit  adultery  with  her.  The  court 
found  to  the  contrary,  and  the  evidence,  at 
most,  showed  only  facts  from  which  a  pos- 
sible Inference  might  be  drawn  that  the  plain- 
tiff planned  to  bring  about  the  adultery.  The 
evidence  was  not  such  as  to  require  such  in- 
ference to  be  drawn,  and,  this  being  the  sit- 
uation, the  determination  of  the  trial  court 
as  to  the  effect  of  the  evidence  Is  final. 

[8]  The  third  point  is  concerned  with  the 
division  of  the  community  pn^rty.  Section 
146,  Civil  Code,  anthorlzes  the  court  which 
grants  a  divorce  for  adultery  to  divide  the 
community  property  between  the  parties  In 
such  proportions  as  it  may  deem  just,  even 
to  the  extent  of  assigning  it  all  to  the  inno- 
cent party.  In  this  case  it  appeared  that 
there  was  coromimity  property  In  the  state 
of  Washington  consisting  of  real  estate  of 
the  value  of  $26,000.  This  real  estate  was 
not  divided  In  kind  by  the  decree,  nw  was  its 


sale  and  a  division  of  the  proceeds  directed, 
but  the  defendant  was  directed  to  pay  the 
plaintiff  $18,000,  and  its  payment  was  made  a 
charge  upon  the  property  by  requiring  the  de- 
fendant to  give  a  mortgage  upon  It  for  tliat 
amount  The  authority  of  the  court  so  to 
charge  a  lien  upon  the  property  is  questioned. 
The  language  of  section  146  mentioned  is 
that  upon  divorce  the  commxmlty  propCTfy 
may  be  "assigned"  to  the  respective  parties 
in  such  pr(^rtlons  as  the  court  dems  Just. 
It  Is  evident  that  under  this  language  the 
court  could  have  assigned  to  the  plaintiff  an 
Interest  in  the  community  property  to  the  ex- 
tent of  ¥18,000.  This,  in  effect,  is  all  that  it 
did  do  by  the  decree  in  question.  The  point 
furthermore  is  settled  contrary  to  defendant's 
contention  by  the  authority  of  Gaston  v.  Gas- 
ton, 114  CaL  542,  46  Pac.  609,  55  Am.  St.  Bep. 
86.  Mayberry  v.  Whlttler,  144  Gal.  322,  78 
Pac.  16,  cited  in  his  behalf,  was  concerned 
with  a  very  different  state  of  tacts,  and  Is 
not  In  point. 

[4]  It  Is  also  contended  by  the  defendant 
that  the  assignment  of  $18,000  to  the  plain- 
tiff was  excessive.  The  statute  contemplates 
that  in  cases  of  adultery  or  extreme  cruelty 
more  than  <me-half  of  the  community  prop- 
erty shall  be  assigned  to  the  innocent  party; 
the  exact  amount  even  up  to  all  of  such  prop- 
erty being  left  to  the  discretion  of  the  court. 
We  cannot  interfere  with  the  exercise  of  this 
discretion  unless  it  has  been  abused,  and  we 
'  see  no  reason  for  concluding  that  It  was 
abused  in  this  case.  For  one  thing,  the  seven 
minor  children  of  the  marriage,  the  custody 
of  whom  was  given  to  the  plaintiff,  would  by 
themselves  come  pretty  close  to  justifying  an 
award  of  all  the  community  property  to  the 
plaintiff  if  the  court  had  seen  fit  to  make  It. 

[5,  6]  The  last  coiitentlon  of  the  defendant 
is  that  the  decree  Is  erroneous  In  allowing 
the  plaintiff  $500  for  attorney's  fees,  the 
point  being  that  no  allowance  was  necessary 
In  order  that  the  plaintiff  mi^t  further  pros- 
ecute her  case,  since  the  case  had  practically 
come  to  an  end.  The  fee  in  fact  was  ap- 
parently allowed,  not  for  future  legal  servic- 
es, but  for  serrlces  already  rendered.  The 
answer  to  the  point  Is  that  the  allowance  was 
made  In  response  to  an  aj^Ucatlon  made  be- 
fore trial  and  conttnned  by  consoit  until  the 
trial.  It  Is  not  questiwied  but  that  the  mak- 
ing of  an  allows  nee  would  have  been  proper 
when  the  application  was  made.  This  being 
true,  when  the  applIcatkHi  is  eontlniied  by 
consent,  It  is  fairly  to  be  taken  that  it  is 
continued  upon  the  basis  of  the  court  maldng 
an  allowance.  If  any,  as  oC  the  time  of  the 
making  of  the  applies tion.  Furthermore,  no 
objection  whatever  to  the  aUowsnce  ms 
made  in  the  trial  court  by  the  deCendsnt  If 
he  had  objection,  he  shoidd  have  made  it. 

Decree  affirmed. 

Wecweiu:   BHAW,  J.;  OLNST,  J. 
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ADAMS  T.  WHITE  BUS  UNS 


ADAMS  V.  WHITE  BUS  LINE  •!  al. 
(U  A.  6401.) 

iSopreme  Court  of  California.  Jan.  20,  1921.) 

1.  Jidgment  «s»833-^udgmmt  In  aotloa  lor 
tort  asslfaakla. 

TMiile  a  cause  of  action  for  a  tort  is  not 
aasignfAte,  tucb  a  claim,  when  merged  in  a 
judgment,  becomCB  a  debt  and  may  be  assigned. 

2.  Jadgnent  «=>878(2)— Order  of  payment  and 
exeooflai  af  astigainaBt  immatarial  la  ilator- 
mining  whether  Jodgment  was  assigned  or 
satisfted. 

The  order  in  wUch  money  was  paid,  vhere 
there  wan  a  payment  d  the  amount  of  a  judg- 
ment and  an  ataignmoit  executed,  does  not 
«Hitnd  in  determining  whether  a  •atiafaeldon 
or  an  assignment  of  the  judgment  resulted,  if  it 
was  (me  transaction  and  the  Intent  was  to 
constitute  an  assignment. 

3.  Jadgmaat  «s»87«(2)— Paynaat  by  aad  as- 
algnadat  to  Jaint  tort>faaaor  givaa  «•  rlglit 
tf  etatrlbatlon. 

There  is  no  right  of  oontrltnitioa  between 
defendants  whose  concurrent  negligence  has 
made  them  jointly  liable  in  domages,  and,  where 
one.  of  several  joint  wrongdoers  pays  a  judg- 
ment obtained  against  them  all,  he  acquires 
no  right  of  contribntion  by  taking  an  assign- 
ment of  the  judgment  in  the  name  of  a  man  of 
atmr.  notwithstanding  Code  Civ.  Proc.  {  709. 

4.  InsMranoa  ^s>606(5)— Insurer  of  Jelnt  tort- 
faaser  net  entitled  on  payment  to  be  sflbro- 
gated  to  right  of  laiarsd. 

Where  indemnity  company  for  a  bus  line 
paid  a  judgment  obtained  against  the  bus  line 
and  another  arising  out  of  concurrent  negli- 
gence of  the  bos  line  and  such  other  person,  it 
waa  not  entitled  to  be  anbrogated  to  the  rights 
of  the  insured  against  the  other  defendant 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Dana  B.  Weller,  Judge. 

Action  by  Mary  I.  Adams  against  the  White 
Bus  Line  and  another.  Judgment  for  plain- 
tiff, and  the  named  defendant  appeala.  Af- 
firmed. 

Duke  Stone,  of  Lob  Angeles,  for  appelllant 
B.  B.  Drake,  Edward  B.  Kelley,  and  B.  T. 
lightfoot,  all  of  Lob  Angles,  for  respondent. 

SLOANE,  J.  In  this  case  the  plaintiff, 
Mary  I.  Adams,  obtolned  Judgment  against 
the  defoidant  White  Bus  Une,  a  corporation, 
and  defendant  George  P.  StileB,  Jointly,  for 
Injuriea  Inflicted  l^'tbe  concurrent  negligence 
of  defendants.  The  defoidant  White  Bus 
JAae  carried  Indenmity  insurance  with  the 
Western  bidemnlty  Company,  an  insurance 
corporation.  This  company  paid  the  amount 
of  the  Judgment  to  idalntiff,  and  at  its  re- 
quest ^e  company.  Instead  of  entering  satis- 
factl<ai,  assigned  this  Judgmoit  to  one  Fowdl, 
manage  of  defendant  White  Bus  Une. 


<i«  p.) 

After  this  payment  had  been  made  to  plain- 
tiff, the  defendant  Stiles  applied  to  the  court 
in  which  the  Judgment  was  pending  for  an 
order  directing  the  entry  of  satisfaction  of 
said  judgment  on  the  ground  that  the  pay- 
ment by  the  indemnltr  company  to  the  plain- 
tiff satisfied  the  Jodgmrait  as  to  both  defend- 
ants. 

This  appeal  Is  taken  by  defendant  White 
Bus  Line  from  the  order  of  the  court  direct- 
ing such  entry  of  satisfaotfon. 

In  considering  this  appeal  the  Western  In- 
demnity ^mpany  may  as  well  be  eliminated 
as  a  factor  in  the  case.  There  was  no  privity 
or  relation  between  It  and  the  plaintiff  or  the 
defendant  Stiles,  and  its  payment  to  the 
plaintiff  waa  no  more  than  the  act  of  the 
Insured,  the  White  Bus  Line.  The  Insurance 
company  was  not  entitled  to  hare  the  Judg- 
ment kept  alive,  as  it  had  no  recourse  against 
rither  of  the  defendanta.  The  stetus  of  the 
parties  Is  the  same  as  If  the  White  Bus  Line 
had  itself  advanced  the  amount  of  the  Jodg- 
ment and  ta^  an  asalgnmrnt  from  ^indff 
on  Its  own  iniO^fi^ 

It  18  appai^^trom  ttie  erldenee  that  tte 
money  waa  paid  on  account  of  the  White  Bus 
Line,  and  the  ass^nment  wu  to  Ite  manager 
and  for  ito  benefit  It  wUl  hardly  be  claimed 
that  any  further  recourse  could  be  had  -under 
this  Judgment  against  the  White  Bus  Une. 

The  obrioua  purpose  of  the  assignment  waa 
an  attempt  to  fce^  Hie  Jodgment  alive  wgHinff*: 
the  codefendant,  StUea. 

[1,  2]  If  the  case  were  such  that  contribu- 
tion could  be  enforced  between  the  defend- 
ants, the  transaction  might  have  proved  ef- 
fective as  an  assignment.  While  a  cause  of 
action  for  a  tort  is  not  assignable,  such  a 
claim,  when  merged  in  a  judgment,  becomes  a 
debt  and  may  be  asslgi^ed.  Black  on  Judg- 
ments, vol.  2,  i  &i2;  15  R.  C.  L.  p.  774; 
Charles  v.  Haskins,  11  Iowa,  329,  77  Am.  Dec. 
148;  Mackey  v.  Mackey,  43  Barb.  (N.  Y.)  58; 
ICreeman  on  Judgments,  vol.  2,  S  425.  It  was 
clearly  enough  the  Intention  of  the  parties 
here  that  the  payment  should  result  in  an 
osslgnment,  and  not  In  a  satisfaction.  The 
order  In  which  the  money  was  paid  and  the 
assignment  executed  does  not  control  If  it  was 
one  transaction  and  the  Intent  was  to  have 
it  ccmstltate  an  assignment 

[S]  But  the  generally  accepted  doctrine  Is 
that  there  la  no  ri|^t  of  ccmtrlbutlon  between 
Joint  tort-feasors.  Although  in  some  Jurle- 
dictlons  an  exception  has  sometimes  been 
made  when  die  act  sued  on  occurred  in  the 
exercise  of  a  lawful  business  and  was  merdy 
negligent,  and  not  willful  or  maUdoos.  An- 
l£eny  v.  Moffett.  37  Ulnn.  109,  8S  N.  W.  820; 
First  Nat.  Bank  v.  At«7  Planter  Ooi,  69  Meb. 
329,  95  N.  W.  622,  lU  Am.  St  Bep.  ML  The 
great  weight  of  authority,  howevw,  la  against 
the  right  of  contribution  between  defendante 
whose  concurrent  negllgeoce  has  made  them 
jointly  UaUe  In  damages.   Tbe  rule  ai^- 
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cable  to  this  case  is  stated  In  Harbeck  t.  Tan- 
derbllt,  20  N.  T.  39S: 

"Where  one  of  Beveral  defendants  against 
whom  there  is  a  joint  jodgtnent  pays  to  the 
other  party  the  endre  sum  due,  the  jadgmeat 
becomes  *  *  •  extinguished,  whatever  may 
be  the  intention  of  the  parties  to  the  transac- 
tion. It  is  not  in  their  power,  hj  anj  arrange- 
ment between  them,  to  keep  the  judgment  on 
foot  for  the  benefit  of  the  party  making  the 
payment.  If,  therefore,  in  such  a  case  the  lat- 
ter take  an  assignment  to  himself,  or,  unless 
under  spedal  circumstances,  even  to  a  tbira 
person  for  his  own  benefit,  the  assignment  is 
void  and  the  judgment  satisfied." 

Where  one  of  sev^til  Joint  wrongdoeTS  pays 
■a  judgment  obtained  against  them  all,  he  ac- 
quires no  rlgbt  of  contribution  by  talcing  an 
asalgnnient  of  the  judgment  m  the  name  of 
a  man  of  straw.  Boyer  t.  Bolender,  120  Pa. 
824,  18  Ati.  127,  16  Am.  St  Rep.  723. 

It  has  been  sought  In  this  state  to  avoid 
this  nde  on  the  theory  that  the  provisions  of 
section  709  of  the  Code  of  Ciril  Procedure 
were  Intended  to  apply. to  joint  tort-feasors. 
Such  an  Interpretation  of  that  section  was 
denied  In  Forsythe  v.  Los  Angeles  Ry.  Co., 
1^  Cal.  fi60,  87  Pac.  24.  Discussing  this 
point,  It  Is  said  In  the  opinion  by  Mr.  Justice 
McFarland: 

"It  Is  beyond  donbt  the  well  established 

•  •  *  role  that  there  is  no  right  of  contriliu- 
tion  between  Joint  tort-feasors.  Appellant  con- 
tends that  this  rule  has  been  changed  by  sec- 
tion 709  of  the  Code  of  Civil  Procedure;  but 
we  do  not  think  so.  That  section  does  not  pre- 
tend to  deal  with  the  matter  of  the  right  of 
contribution  between  tort-feasors.  Its  plain  in- 
tent is  to  simply  provide  that,  when  there  is 
a  Judgment  against  two  or  more  defendants  who 
are  entitled  to  contribution  from  each  other 
and  one  pays  the  whole  or  more  than  his  pro- 
portion thereof,  the  person  so  paying  or  con- 
tributing is  entitled  to  the  benefit  of  the  judg- 
ment to  enforce  contribution  or  repayment. 

*  *  * '  It  certainly  cannot  be  said  that  the 
Legislature,  while  enacting  section  709  as  a 
part  Of  the  law  of  procedure,  necessarily  in- 
tended to  change,  or  did  change,  the  fundamen- 
tal principle  that  there  is  no  right  of  contribu- 
tion between  joint  tort-feasora." 

To  13ie  same  efteCt,  Dow  v.  Sunset  Tel.  & 
Tel.  Co.,  162  Cal.  136, 121  Pac.  879. 

In  the  case  at  bar  the  plaintiff  was  a  pas- 
senger upon  a  stage  of  the  defendant  White 
Bus  Line.  The  injury  to  plaintiff  was  caused 
by  a  common  between  this  stage  and  an  an- 
twnoblle  drlvffli  by  the  other  defendant, 
Stiles.  They  were  joined  In  the  action  as 
being  jointly  and  sevH-ally  liable  for  the  ac- 
cident They  were  both  found  ne^lgent  and 
were  held  liable  for  this  omcurrent  negll- 
gence.  Under  this  state  of  tacts  It  is  clear 
that  neither  could  recover  In  an  independoit 
action  against  the  other,  as  the  n^Iigence  of 
each  contributed  to  the  damages  resulting 
from  the  colll^on. 


[4]  This  lack  of  an  Independent  cause  of 
action  or  a  right  of  contribution,  of  course 
also  answers  appellant's  si^gestion  ttut  the 
Indemnity  company,  having  paid  the  UaMUty 
incurred  by  the  White  Bus  Line,  was  entitled 
to  be  subrogated  to  its  rights  as  against  the 
other  defendant  That  anestlon  has  already 
been  litigated,  with  the  result  that,  both  be- 
ing negligent,  neither  has  a  claim  against  the 
other.  The  idafntlff  was  entitled  to  one  judg- 
ment and  one  satisfaction,  and  this  she  has 
had,  with  the  result  that  the  Judgment  was 
paid  and  defendant  Stiles  was  ^titled  to  an 
entry  of  satlsfactlmi. 

The  jndgmoit  Is  affirmed. 

We  concur:   WILBUR,  J.;  LENNON,  J. 


DAVIS  v.  SUPERIOR  COURT  OF  CALI- 
FORNIA IN  AND  FOR  ALAMEDA 
COUNTY  «t  al.    (S.  F.  95S8.)  . 

(Supreme  Court  of  California.   Jan.  19,  1921.) 

f.  Venae  ®=»80— Statute  reqoirisp  dlssilssal 
after  change  on  failure  to  pi^  easts  wittili 
yoar  held  mandatory. 

The  provision  of  Code  Civ.  Proc.  S  581b, 
that,  where  an  action  was  not  originally  com- 
menced in  the  proper  county  hut  is  transfer- 
red, the  costs  and  fees  of  transmission  of  the 
pleadings  and  papers  must  be  paid  by  plain- 
tiff within  one  year  ftoni  the  time  when  plead- 
ings or  papers  arrive  in  the  custody  of  the 
clerk,  is  mandatory,  being  addressed  not  only 
to  the  parties  but  to  the  court,  which  loses 
jnrisdietion. 

2.  Vesue  «=»8l^-DlamlsiaJ  for  failure  to  psy 
fees  epos  ohanpe  may  not  be  sat  aside. 

Where  a  court  has  dismissed  a  cause  aft- 
er transfer  upon  diaoge  of  venue  for  plaintiirB 
failure  to  pay  costs  thereof  within  one  year, 
it  is  not  authorised,  under  Code  Civ.  Proc.  { 
473,  to  set  aside  such  dismissal  because  of 
the  neglect  of  plaintiff's  attorney  to  make  sucb 
payments,  where  it  clearly  appears  that  the 
payment  was  not  made  within  tiie  time. 

3.  Prohlbltlfli)  €3:»3(5)— May  be  granted  by  Sa- 
preme  Court  though  right  of  appeal  existed 
at  time  of  application  to  distrlot  eoart. 

Though  an  order  of  the  superior  court  va- 
cating its  tUsmissal  of  a  cause  for  failure  to 
pay  costs  on  change  of  venue  waa  appealaUe 

under  Code  Civ.  Proc.  S  ^<  s^bd.  2,  as  a 
final  order  after  judgment,  so  that  the  dis- 
trict court  might  for  that  reason  have  refused 
application  for  prohibition  against  the  vacating 
order,  yet,  the  superior  court  being  without 
jurist^ction  to  make  such  order  or  to  further 
proceed,  as  it  proposed  to  do,  and  further 
prosecution  of  the  action  bdng  expensive  and 
inexpedient,  the  Supreme  Court,  on  transfer  to 
it  for  rehearing,  might,  In  Its  discretion,  grant 
prohibition. 
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In  Bank. 

AppUcatton  of  P.  M.  Dftvis  for  writ  of  pro- 
hibition to  the  Superior  Court  of  Alameda 
Gonntr  and  A.  F.  St  Sure,  judge  thereof,  to 
prevoit  farther  proceedings  la  a  pending 
action.   Writ  granted. 

Prank  L.  Haln,  of  Oakland  (Richard  M.  Ly- 
man, Jr.,  of  Oakland,  of  counsel),  for  peti- 
tioner. 

Street  &  Street,  of  San  Francisco,  for  re- 
spondents. 

SHAW,  J.  Tbia  cause  was  begun  in  the 
District  Court  of  Appeal  of  the  First  district, 
and  after  decision  by  the  Second  DlTision  of 
ttiat  court  its  Judgment  was  vacated  and  the 
cause  transferred  to  this  court  for  rehearing. 

The  proceeding  is  for  prohibition  to  prevent 
the  superior  court  from  further  proceeding  In' 
an  action  before  it,  wherein  Angle  M.  Davis 
and  others  were  plaintiffs  and  the  petitioner, 
P.  M.  Davis,  was  the  defendant  The  coni> 
plaint  in  that  action  purported  to  state  a 
cause  of  action  for  the  reformation  and  en- 
forcement of  a  certain  written  agreement 
In  its  nature  it  was  a  personal  action.  F. 
M.  !Davis,  the  defendant  in  the  action,  was  a 
resident  of  the  county  of  Alameda.  He  ap- 
peared to  the  action  in  the  county  of  Kern 
and  procured  an  order  of  that  court  granting 
a  change  of  venue  to  the  county  of  Alameda 
on  the  ground  that  the  defendant  was  a 
resident  of  that  county  and  that  the  county 
of  Alameda  was  the  proper  county  for  the 
trial  of  the  cause.  Thereafter  the  pleadings 
and  papers  in  the  case  were  transmitted  to 
the  clerk  of  the  superior  court  of  the  coun- 
ty of  Alameda  and  were  delivered  to  him 
on  May  22,  1917.  The  costs  of  filing  the 
same  anew  in  the  county  of  Alameda  were 
not  paid  by  the  plaintiff,  or  at  all,  within  one 
year  from  the  time  they  were  received  by  the 
clerk  as  aforesaid,  nor  until  after  the  making 
of  an  order  dismissing  the  action.  On  Octo- 
ber 1919,  on  motion  of  the  said  defendant, 
petitioner  herein,  the  superior  court  of  the 
county  of  Alameda  made  and  entered  its 
order  dismissing  the  said  action  upon  the 
grotmd  that  said  plaintiff  had  not  paid  the 
fees  for  filing  the  pleadings  and  papers  anew 
in  the  superior  court  of  Alameda  county,  as 
provided  In  section  5Slb  of  the  Code  of  Civil 
Procedure.  Afterwards,  on  December  16, 
1919,  the  plaintiff,  Angle  M.  Davis,  paid  to 
the  clerk  the  fees  for  filing  the  pleadings  and 
papers  anew,  and  thereupon  moved  the  court 
to  vacate  and  set  aside  Its  order  dismissing 
the  action,  on  the  ground  that  the  same  was 
made  through  the  mistake,  Inadvertence,  and 
excusable  neglect  of  said  plaintiffs.  The 
superior  court  granted  this  motion,  made  an 
order  setting  aside  the  previous  judgment  of 
dismissal,  and  It  subsefiuently  allowed  the 
plaintiffs  to  file  an  amended  complaint  and 
proposes  to  proceed  with  the  cause  aa  If 
there  had  been  no  dismissal  thereof. 


DATIB  T.  SUPmiXOJL  OOVS.T  301 
(195  P.) 

[1]  Section  581b,  aforesaid,  mrorldes  as  fol- 
lows: 


"No  action  heretofore  or  hereafter  commenc- 
ed, where  the  same  was  not  originally  com- 
menced in  the  proper  county,  shall  be  farther 
prosecuted,  and  no  further  proceedings  shall 
be  had  therein,  and  all  such  actions  hereto- 
fore or  hereafter  commenced  must  be  dis- 
missed by  the  court  to  which  the  same  shall 
have  been  transferred,  on  its  own  motion,  or 
on  the  motion  of  any  party  interested  therein, 
whether  named  in  the  complaint  as  a  party  or 
not,  where  the  costs  and  fees  of  transmission 
of  the  pleadings  and  papers  therein  to  tlie  clerk 
or  justice  of  the  court  to  which  it  is  transfer- 
red, or  of  filing  the  papers  anew,  have  not  been 
paid  by  the  plaintiff  for  one  year  after  the  time 
when  such  pleadings  or  papers  shall  have  ar- 
rived in  the  custody  of  sudi  clerk  or  justice." 

It  will  be  observed  that  this  provision  ia 
mandatory  In  Its  nature  and  that  It  is  ad- 
dressed not  only  to  the  parties  but  to  the 
court,  declaring  that  the  court  must  of  its 
own  motion  .dismiss  such  an  action  where  the 
costs  have  not  been  paid  wltbin  the  y&LT 
spedfled.  It  Is  ezacti^  ^  nme  in  this 
respect  as  tlie  provb^cm  of  aubdivtsloii  7  of 
section  681  as  amended  tn  1889  (Stats.  188^ 
p.  398)  and  now  Incorporated  In  section  581a 
by  the  act  of; 1907  (Stats.  1907,  p.  712),  which 
provides  as  follows: 

And  "no  action  heretofore  or  hereafter  com- 
menced shall  be  further  prosecuted,  and  no 
further  proceedings  shall  be  had  therein,  and 
all  actions  heretofore  or  hereafter  commenced 
must  be  dismissed  by  the  court  in  which  the 
same  slisU  have  been  commenced,  on  Its  own 
motion,  or  on  motion  of  any  party  interested 
therein,  whetlier  named  in  the  complaint  as  a 
party  or  not,  unless  summons  shall  have  issued 
within  one  year,  and  *  •  *  served  and  re- 
turn thereon  made  within  three  years  after  the 
commencement  of  said  action." 

The  only  difference  Is  that  the  statute  of 
18S9  used  the  word  "shall"  in  the  direction 
that  the  court  shall  dismiss  the  action  upon 
its  own  motion  or  on  motion  of  any  party  In- 
terested, whereas  section  581b  used  the  word 
"must"  In  that  connection.  By  the  statutes 
of  1907.  incorporating  the  provision  In  section 
581a,  the  word  "must"  is  substituted  for  the 
word  "shall"  previously  used  therein.  The 
two  sections  are  therefore  in  all  respects 
identical,  and  are  to  be  considered  as  having 
the  same  effect  In  the  cases  for  which  they 
respectively  provide.  In  the  case  of  Vrooman 
V.  LI  Po  Tal,  113  Cal.  302.  45  Pac.  470,  the 
court  had  under  consideration  the  effect  of 
subdivision  7  of  section  581  in  a  case  where 
the  summons  had  been  Issued  when  the  action 
was  commenced  but  bad  not  been  returned  or 
filed  within  three  years  thereafter.  After 
quoting  the  language  of  the  Code  aforesaid, 
the  court  declared  that  It  was  prohibitory  and 
not  merely  directory;  that  the  courts  were 
required  to  dismiss  actions  where  the  condl- 
tlcm  of  the  statute  had  not  been  complied 
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wttb;  and  tbat  tbe  rUbt  of  the  plaintiff  to 

proaecute  tbe  action  bad  been  lost  by  flu 
failure  to  return  and  file  Uie  simunona.  In  a 
similar  case  (Swortflgner  t.  Wblte.  141  Cat. 
876,  75  Pac.  172)  the  court  says  that— 

The  "actton  w&b  practically  put  an  end  to, 
and  it  was  the  imperatlTe  da^  of  the  court  to 
have  disDUBsed  it  at  the  expiration  of  three 
years  from  its  commencement;  and  the  sub- 
etitntion  of  the  appellant  in  piace  of  the  for- 
mer plaintiff  in  that  action,  tbe  French  bank, 
over  four  years  after  tbe  commencement  of 
the  action,  and  the  filing  of  a  so-called  amend- 
ed supplemental  complaint  thereafter  could  not 
revive  tbe  former  action  so  as  to  change  tbe 
resolt."   141  Cal.  679,  75  Faa  173. 

In  Modoc  L.  ft  li.  Co.  r.  Superior  Court,  128 
Oal.  255, 60  Pac.  848,  where  tbe  sammona  vaa 
not  returned  within  three  years.  It  was  aald 
that— 

"Tbe  court  is  deprived  of  jurisdiction  to  take 
any  other  action  than  to  dismiss  the  cause, 
wbether  one  day  or  many  years  elapse  before 
Its  attention  Is  calfed  to  the  subject." 

White  T.  Superior  Court,  126  Cal.  245,  6S 
Paa  450,  was  a  proceeding  In  prohibition  In 
tbe  case  aforesaid,  mtlfled  Swortflguer  t. 
White.  The  application  was  made  on  the 
ground  tbAt  the  smnmons  had  n({t  been  served 
or  returned  within  the  three  years,  as  requir- 
ed In  subdivision  7  of  section  581  above  quoted. 

It  was  held  tbat  the  court  had  no  power  to 
proceed  further  la  the  case  and  that  the  writ 
of  prohibition  should  issue.  After  saying 
that  the  conduct  of  the  petitioner  In  that  case 
was  wboUy  Indefensible,  the  court  said: 

"But  li  remains  true  that  be  is  only  claiming : 
what  tiie  law  commands,  and  his  case  Is  no 
worse  than  tbat  of  any  debtor  who  pleads  tbe 
statute  of  limitations  against  a  juat  demand." 

To  the  proposition  that  the  petitioner  had  a- 
pialn,  speedy,  and  adequate  remedy  by  appeal, 
and  that  therefore  prohibition  would  not  lie, 
the  court  aald : 

"Such  remedy  by  appeal  is,  perhaps,  plain, 
but  can  hardly  be  called  apee.dy  or  adequate. 
Petitioner  has  a  present  right  to  the  dismissal 
of  the  action  as  against  himself  •  •  *  and 
such  right  cannot  be  protected  or  enforced 
by  an  appeal  from  a  possible  judgment  in  the 
action  to  foreclose." 

[2]  These  authorities  govern  and  settle  the 
present  case.  Bespmdent  ai^ues  that  the 
court  had  Jurisdiction  under  sectlfm  4T3  of 
tbe  Code  of  Civil  Procedure,  to  set  aside  the 
judgment  of  dismissal,  and  that  Its  order  to 
that  effect  la  therefore  conclusive,  except  up- 
«  direct  appeal.  It  may  be  conceded  for  the 
sake  of  the  argument  that  If  the  judgment  of 
dismissal  bad  been  set  aside  on  the  ground 
tbat,  although  the  fees  had  been  paid  in  time, 
It  was  given  by  reason  of  some  Inadvertence 
and  Delect  of  the  plaintiff  whereby  she  had 
fslled  to  appear,  or,  having  appeared,  had 
failed  or  had  been  prevented  from  showing 


facta  wUch  would  bave  jnaUfled  a  ntoM  to 
give  tbat  ludgmoit,  and  abe  bad.  on  the 
motloik  to  vacate  it,  ahown  tbat  she  had  good 
grounda  on  tbe  merits  for  appoOag  the  dis- 
missal, the  superior  court  would  have  bad 
jurisdiction  to  vacate  tbe  judgment  of  dis- 
miffial,  and  that  the  order  to  vacate  it  could 
not  be  attacked  by  a  proceeding  in  pro- 
hibition. 

But  tbat  is  not  the  case  we  bare  beftfre  iu. 
Tbe  only  answer  that  could  have  been  made 
to  tbe  application  for  dismissal  in  tbe  present 
case,  and  the  only  ground  that  would  have 
been  sufficient  to  \rarrant  a  vacation  tbereof 
after  sndi  judgment  was  given,  would  be  that 
Qie  fees  fin-  dllng  the  pleadings  and  papers  had 
actually  been  paid  within  the  year  allowed  1^ 
section  581b,  or,  possibly,  that  the  plaintiff 
bad  been  prevented  from  making  sudi  pay- 
ment by  some  fraud'  or  other  conduct  of  tbe 
defendant  that  would  have  created  an  ef- 
toppel  against  him  to  claim  tbe  benefit  of 
tile  provisions  requiring  a  dismissal.  There 
was  no  attempt  to  set  forth  any  such  ground. 
It  was  admitted  that  tbe  fees  were  not  paid 
imtil  after  the  year  bad  ex{dred.  The  only 
showing  in  regard  to  tbe  failure  to  pay  than 
was  that  the  attorney  for  tbe  plalntUC, 
who  resided  at  Taft  In  Kern  county,  bad 
retained  an  attorney  In  Oakland  to  represent 
the  plaintiff  and  bad  sent  him  the  money  to 
pay  such  fees,  and  that  the  Oakland  attorney 
had  received  the  money  but  had  failed  to  pay 
the  fees  therewith,  or  at  all.  It  was  not 
claimed  that  the  defendant  had  done  any- 
thing to  induce  the  failure  to  pay,  or  that  he 
was  aware  tbereof,  or  of  any  other  thing 
done  in  the  attempt  to  pay. 

It  appears  therefore,  as  matter  of  law, 
from  the  facts  disclosed  by  the  moving  papers, 
that  the  fees  bad  not  been  paid  in  time.  This 
being  tbe  case,  it  follows,  under  the  plain 
provisions  of  section  581b  and  the  principles 
established  by  the  declslais  above  cited  in 
regard  to  the  meaning  and  application  there> 
of,  that  the  superior  court  had  then  no  power 
or  jurisdiction  to  entertain  tbe  motion  or  to 
do  anything  in  tbe  action  except  to  dismiss  it. 
If  there  had  been  no  judgment  of  dismissal 
at  that  time,  the  only  duty  restiog  upon  tlie 
court  and  the  only  power  it  bad,  from  the 
admitted  fhcts.  was  to  enter  a  judgment  of 
dismissal.  And  this  was  a  amtlnulng  duty 
and  the  sole  power  of  the  court  even  after  it 
had  made  the  order  vacating  the  dismissal. 
Instead  of  then  giving  leave  to  plalntifb  to 
amend  their  cwnplalnt  it  should  bare  dis- 
missed the  action.  It  bad  no  power  to  do 
anything  elsa  The  merits  oC  tbe  Bction  are 
not  material  to  the  qnesticm.  As  has  been 
said,  the  case  is  similar  in  this  respect  to  a 
statute  of  llmltatlona  White  Superior 
Court,  supra. 

[3]  With  regard  to  tbe  remedy  by  appeal 
the  facts  are  that  the  order  vacating  the 
judgment  of  dlamlssal  was  made  on  January 
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2p  iSSO;  mat  it  wfts  a  speclaX  order  maM 
Kfta  final  Jvdgmwt  and  was  appealable;  and 
tbftt  tbe  right  of  appeal  expfred  on  Uarcb  2, 
maoi  CodeClT.FiDc.tt968,aubd.2.  Onthat 
day  the  fveaent  proceeding  In  prohibition 
was  begem  In  tbe  district  court  by  the  filing 
of  the  pt^Uon  upon  whldb  that  court  lasned 
an  order  to  show  came.  While  tlu  existence 
of  tbe  ct  arotal  at  that  time  might  bare 
teen  a  sofllcient  reason  for  that  coart  to  bave 
tiien  refmed  to  ^tertain  tbe  peUitloa  (Olougle 
T.  Snpeiior  Gonrt»  160  Cal.  flTK  147  Pac.  972) 
yet,  in  view  of  the  &ct  that  tlie  siqwrior 
court  was  tbea  and  ever  since  has  been  with- 
out power  or  JurlBdlctlon  to  proceed  farther 
in  the  action,  as  we  have  shown,  bnt  nerer* 
ttieleas  proposes  to  do  ao,  and  that  further 
proceedings  of  any  kind,  except  to  again  dis- 
miss the  aetl<m,  would  be  void,  we  are  dis- 
posed to  grant  the  writ,  rather  than  put  the 
parties  to  fnrthw  vexation  and  useless 
pense  by  further  attempts  to  prosecute  It. 
The  question  Is  largely  one  of  discretion,  and 
we  dean  it  tbe  better  policy  to  terminate  tbe 
proeeedliw  forthwith. 

Let  a  pOTemptny  writ  of  prohlUtion  Issue 
forbidding  tbe  said  superior  court  or  any 
judge  thereof  tnm  proceeding  furtber  in  the 
action  th«»^  above  referred  to,  wherein 
Angle  M.  Davis  et  a1.  are  plalntUEs  and  P.  M. 
I>avl8  is  defmdant. 

Wec(nicnr:  ANGBLLOTTI,  0.  J.;  OLNBT, 
J. ;  WILBUR.    ;  SLOANB,  J.;  LAWLOB,  X 


NELSON  V.  TROUNCE  at  aj.  (L.  A.  6438.) 

(Supreme  Court  of  California.  Jan.  27,  1921.) 

1.  Sohoels  awl  teheel  distrlets  «a38l  (2)— Stat- 
■ts  reqalring  canb^or's  boail  appli«s  to 
eontraot  with  beard  of  educatlea  of  Sao 
Diego. 

St  1897,  p.  201.  as  amended  by  St  1811,  p. 
1422,  teqoiting  the  board  of  edacatlon  to  exact 
bond  from  school  contractors  tor  benefit  of  ma- 
terialmen  and  laborers,  helS  applicable  to  the 
b<Htrd  of  education  of  the  city  of  Han  Diego, 
noCwltbstanding  St  190S,  p.  B18,  Charter  of 
San  IHego,  art.  7,  8  &•  providins  that  the  duties 
and  powers  of  the  board  ctf  education  shall  be 
such  as  are  now  or  may  hereafter  be  enjoined 
and  conferred  on  tbe  boards  of  education  in  city 
and  school  districts  by  the  laws  of  the  state  of 
California,  and  Pol.  Code,  8  1617  et  seq..  pre- 
BcrfUng  duties  of  boards  of  education  without 
rcqniring  encution  of  audi  bond. 

2.  Sohoola  and  school  distrioU  «=>8I  (2)— Fll> 
Ina  of  claims  by  naterlalnen  and  laborers 
tieM  sufflotent  for  reoovery  oa  eontraotor's 
bead. 

Code  Oiv.  Proc.  1 1187,  requiring  medianlc^a 
lien  eUlms  to  be  filed  wlUitn  90  di^s  after  ex- 
idratiim  of  80-day  period  following  eessatlrai 
(mm  labor  on  the  buildlag,  is  not  mipUeaUe  to 


TROUNCB 
P.) 

the  filing  of  cidms  of  materialmen  and  laborers 
under  St.  1897,  p.  201,  as  amended  by  St.  1911, 
p.  1422,  requiring  sncii  daima  to  be  filed  as  a 
condition  to  recovery  on  school  building  con-' 
tractor's  bond;  tbe  filing  of  claims  for  material 
furniehed  or  labor  performed  for  acbool  con- 
tractor within  90  days  after  completion  of  the 
contract  being  sufficieDt. 

3.  Trial  <^388{4)— Finding  of  fact  ae  to  faol 
admitted  In  answer  not  necessary. 

Court  is  not  required  to  make  a  finding  of 
fact  as  to  fact  admitted  in  tbe  answer. 

4.  Schools  and  school  districts  <:=»85— Board 
eomptetlsg  eontraot  need  aot  apply  to  olains 
of  materialmen  and  laborers  dlfferenoe  be- 
tween eontraot  v^ue  of  wortt  dose  aad 
amonnt  theretofore  paid  contractor. 

Where  on  school  contractor's  default  the 
board  of  education  completed  the  contract,  and 
in  80  doing  exhausted  the  entire  balance  of  the 
contract  price  not  paid  the  contractor  ^ior  to 
the  defaults  and  with  the  consent  of  the  con- 
tractor's  sarel?  paid  the  subcontractors  and 
materialmen  directly,  there  was  nothing  due 
the  contractor  not  paid,  and  the  board  was  not 
required  to  apply  the  difference  between  the 
contract  value  of  the  bnOding  at  the  time  of  its 
abandonment  by  the  contractor  add  tbe  amonnt 
theretofore  paid  the  cd'htractor  to  the  daims 
of  materialmen  and  laborers  for  material  fur- 
aiahed  to  and  labor  performed  for  tite  oon- 
tractor. 

5.  Appeal  and  error  «=»f090(l)— Admtssios  of 
default  Judgment  to  prove  material  nan's 
claim  bold  not  prejadlcial  to  surety. 

Where  actions  by  materialmen  and  laborers 
on  sdiool  contractor's  bond  were  consolidated, 
the  offer  in  evidence  and  filing  in  such  action  by 
a  materialmui  reqidred  to  litigate  his  dtfm 
therein  of  a  default  Judgment  recovered  against 
the  surety  in 'another  action  in  support  of  such 
materialman's  daim  held  not  preindidal  to  the 
surety,  where  the  surety  was  UafeAe  on  its  bond, 
and  there  was  no  dispute  as  to  the  amonnt  doe 
to  sudi  materialman. 

Department  2. 

Appeal  from  Superior  Conrt.  San  Diego 
County;  W.  A.  Sloane,  Judge. 

Action  by  Olaf  Nelson  against  Harry  D. 
Trounce,  the  Cblcago  Bonding  &  Surety  Com- 
pany, and  another,  in  which  the  Chicago 
Bonding  &  Surety  Company  and  others  filed 
cross-complaints.  Judgment  for  plaintiff  and 
for  cross-complainants  other  than  the  Chi- 
cago Bonding  &  Surety  Company,  and  the 
Chicago  Bonding  &  Surety  Company  appeals. 
Appeal  dismissed  as  to  some  of  tbe  unnamed 
cross-complainants,  and  Judgment  affirmed 
as  to  plaintiff  and  some  of  the  other  un- 
named cross-complainants. 

Miller,  Tbomtou,  MlUer  &  Watt,  of  San 
Francisco,  for  appellant 

R.  L.  Horton,  of  Los  Angeles,  Ray  M.  Har- 
ris, Ward,  Ward  A  Ward,  J.  Weinberger, 
fioft  &  Chatterson,  Clifford  <k  Pease,  Wright, 
inBiiek  ft  McKee,  Sweet,  Steams  ft  For- 
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ward,  and  Hendee,  Rodabangfa  &  Mark,  an 
of  Sao  Diego,  and  Swanwick  &  Donnelly  and 

0.  R  Delevan,  Jr^  all  at  Los  Angeles,  for  re- 
spondents. 

WILBUR,  J.  This  action  was  begun  by 
the  plaintiff  to  recover  upon  a  bond  given  by 
the  defendant  Chicago  Bonding  &  Surety 
Company  for  the  payment  of  laborers  and 
materialmen  upon  a  contract  for  the  build- 
lug  of  Garfield  school,  executed  by  the  board 
of  education  of  the  San  Diego  school  district 
as  owner  with  the  defendants  Harry  D. 
Trounce  and  William  Stoecker,  copartners. 
The  defendant  bonding  company,  having  been 
sued  In  a  number  of  actions  by  materialmen 
and  laborers,  asked  that  all  these  actions  be 
consolidated,  and  that  the  parties  be  re- 
quired to  file  their  claims  by  way  of  cross- 
complaint  in  this  action.  The  court  made 
such  an  order,  and  the  various  parties  filed 
their  cross-complaints,  whereon  Judgments 
aggi-egatlng  $12,293  were  rendered,  from 
which  the  bonding  company  appeals. 

The  contract  price  for  "the  erection  of  the 
school  buUdhig  was  $38,440.  The  bond  In 
accordance  with  the  statute  was  for  half  that 
amount  or  $19,220.  The  bond  is  in  the  usual 
form,  recites  the  giving  of  the  contract  and 
the  amount  thereof,  and  in  the  condition 
thereof  is  the  following: 

"Now,  therefore,  if  the  said  principals  fail  to 
pay  for  any  materials  or  supplies  fornished  for 
the  performance  of  the  work  contracted  to  be 
done,  or  for  any  work  or  labor  done  thereon 
of  any  kind,  we,  the  said  surety,  will  pay  the 
same  in  an  amount  not  aeeeding  the  sum  speci- 
fled  in  this  bond,  to  wit,  the  sum  of  nineteen 
thousand  two  hundred  twenty  dollars  ($19,220.- 
00) ,  which  said  sum  is  one-half  of  the  contract 
price  of  said  work,  provided  that  all  such  claims 
shall  be  filed  as  required  by  section  2  of  an  act 
of  Le^slature  approved  March  27,  ItjUT,  en- 
titled 'An  act  to  secure  the  payment  of  the 
claims  of  materialmen,  mechanics,  or  laborers 
<mi^yed  by  contractors  upon  state,  mnnidpal, 
ur  other  public  work,'  in  pursuance  of  which 
enactment,  as  amended  by  an  act  approved  May 

1,  1911,  the  foregoing  bond  is  given." 

The  contractors  abandoned  the  work  on 
the  15th  of  March,  1915.  Worked  ceased  up- 
on the  building  for  more  than  30  days,  and 
thereafter  the  board  of  education  completed 
the  work;  the  building  being  fully  completed 
October  18,  1915.  At  the  time  the  contrac- 
tors abandoned  the  work  they  had  been  paid 
73  per  cent,  of  the  value  of  the  work  and 
labor  done,  and  the  building  was  4S  per  cent, 
completed.  The  difference  between  the  value 
of  the  building  estimated  according  to  con- 
tract rate  and  the  amount  paid  to  the  con- 
tractors at  the  time  of  Its  abandonment  was 
$4,612.80. 

The  appellant  raises  three  points  on  the 
appeal:  First,  that  the  bond  Is  void  for  the 
reason  that  the  law  requiring  the  execution 
of  this  bond  (Stats.  1897,  p.  201,  amended 


1911,  p.  1422)  aid  not,  ft  !s  dalmed,  mpply 
to  contracts  executed  by  the  board  of  educa- 
tion of  the  Son  Diego  school  district;  sec- 
ond, that  the  ctaima  of  the  varloM  parties 
were  not  flied  within  time  fbrthe  reason  that 
the  contract  was  consfdeted  within  the  mesxt- 
Ing  of  the  bonding  statute  30  days  after 
March  15. 1916,  and  tbat  aU  the  datnw  whiidi 
were  filed  on  the  Uieory  tliat  tbe  oompletloD 
of  the  building  was  tbs  time  wben  tba  90 
days  for  filing  clalQM  began  were  tbeeettae 
too  late;  tiiird,  that  the  amount  of  tbe  value 
of  the  iH^ldlng  at  tlw  time  of  Its  abandon- 
ment orar  and  above  the  amount  paid  tbe 
amtraetor  ($4,612.80)  siuald  be  api^led  to  the 
claims. 
Was  the  bond  void? 

[1]  In  1905  tbe  charto'  9t  tht  tttf  ot  Sxa 
Diego  was  amended  with  reference  to  the 
duties  and  powers  of  the  board  oC  ediicntl«Ni 

as  follows: 

"The  duties  and  powers  of  tbe  board  of  edu- 
cation shall  be  such  as  are  now,  or  may  here- 
after be  enjoined  and  conferred  on  boarde  o€ 
education  in  city  and  sdioel  dlstrietB  Iv  tbe 
laws  of  the  state  of  Califomlt."  Stat*.  IlK»v 
p.  918,  art.  7,  S  3,  Charter  of  San  Diego. 

Appenanfs  contention  Is,  tn  ^ect,  that  the 
powers  and  duties  of  trustees  of  common 
school  districts  and  of  boards  of  education  la 
city  school  districts  are  defined  In  Political 
Code,  S  1617  et  seq.,  and  that  the  charter  by 
reference  incorporates  only  these  provisions 
of  the  Political  Code  therein ;  that  these  pro- 
visions thus  incorporated  In  the  charter  do 
not  require  a  bond,  hence,  as  the  giving  of 
such  a  bond  Is,  it  is  contended,  a  mnnidpal 
affair,  the  charter  provision  controls  over 
the  general  laws  under  which  the  bond  was 
givCT.  and,  as  no  bond  is  required,  the  bond 
is  void.  If  this  position  as  to  the  charter  is 
correct,  app^lant's  position  finds  some  sup- 
port in  the  case  on  which  It  relies,  namely. 
Loop  Lumber  Co.  v.  Van  Loben  Sels,  173 
Cal.  228,  159  Pac.  600.  It  is  a  sufficient  an- 
swer to  this  contention  to  point  oat  that  the 
charter  does  not  refer  to  any  particular  Code 
or  Code  section  defining  tbe  duties  and  pow- 
ers of  boards  of  education,  but  to  tbe  laws 
of  the  state  of  CoUfomla.  That  law  as  con- 
tained in  the  Statutes  of  1911,  p.  1422,  re- 
quires boards  of  education  to  exact  a  50  per 
cent,  bond  from  contractors  for  the  benefit 
of  materialmen  and  laborers,  and  hence  by 
tbe  foregoing  provision  of  the  San  Diego 
charter  was  included  therein. 

Were  the  respondents*  claims  filed  In  time? 

[2]  The  statute  under  which  the  bond  was 
given  requires  that  verified  claims  be  filed 
with  the  board  of  education  within  90  days 
after  the  "completion  of  the  contract."  Ap- 
pellant points  out  that  tbe  statute  does  not 
say  the  completion  of  the  building  or  struc- 
ture. Section  1167  of  the  Code  of  Civil  Pro- 
cedure with  reference  to  mechanics'  liens 
and  the  filing  of  claims  and  stt^  notices  ex- 
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presdy  provides  that  "cenation  from  labor 
for  80  dftTB  upon  any  contract  or  on  any 
bnildlng"  «haU  be  "deemed  eqnlvalent  to 
comidetlon  tta  all  tbe  parpoaes  of  this  chap- 
ter." App^nt  therefore  claims  that  the 
sdkool  contract  was  completed  April  14, 1916 
(that  la,  90  daya  after  work  ceaeed  on  March 
IS.  1016),  and  that  the  claims  filed  with  the 
board  of  education  vere  too  late,  belns  filed 
more  Oian  90  days  thereafter.  But  sectkm 
1187,  Code  of  Oini  PtoceAwK,  by  Its  express 
terms  Is  confined  to  the  provlslans  of  the 
Code  with  relation  to  mechanics*  \laa  con- 
tained In  Uiat  diapter  of  the  Code.  As  the 
statute  under  which  the  bond  here  involved 
was  ^ven  is  not  contained  in  that  chapter, 
the  WOTds  "completion  of  the  contract** 
sboDld  therefore  receive  their  ordinary  ac- 
c^)tatlon.  This  contract  was  completed 
when  the  building  was  finished  in  accordance 
with  its  terms  on  October  18,  1016.  Cwae- 
auently  all  the  claims  of  the  reapondoits 
were  filed  wlthio  time. 

[3]  The  appoint  in  his  opening  brief 
calls  attention  to  the  fact  that  there  Is  no 
finding  that  cross^implainant  T.  B.  Pennidt 
filed  a  verified  claim  within  the  time  provid- 
ed by  law.  But  It  appears  ttiat  in  tbe  tar 
swer  of  cro88-def«idant,  the  appellant,  the 
filing  of  this  dalm  was  expressly  admitted, 
and  therefore  no  flndlx^  of  fact  was  neces* 
sary. 

[4]  Appellant's  third  contention  is  that  the 
sam  of  ^,612.80,  which  represents  the  dif- 
ference between  the  contract  valne  <tf  the 
building  at  the  time  of  Its  abandonment  by 
tbe  contractors  and  the  amount  theretofore 
paid  the  contractor  under  Its  terms,  should 
have  been  applied  by  the  board  of  education 
to  the  claims  of  the  respondents.  Tbe  board 
of  education  completed  the  contract,  and  in 
GO  doing  exhausted  the  entire  baTnnce  of  the 
contract  price.  There  was  therefore  nothing 
due  to  tbe  contractor  at  any  timo  that  has 
not  been  paid.  The  course  adopted  by  the 
board  of  education  in  the  completion  of  the 
contract,  namely,  tbe  agreement  on  behalf 
of  the  board  of  education  to  pay  tbe  sub- 
contractors and  materialmen  directly,  was 
assented  to  by  tbe  appellant  There  is  noth- 
ing in  the  point  made  by  the  appellant 

[S]  In  addition  to  the  foregoing  conten- 
tions, which  apply  to  all  the  claims,  appel- 
lant specially  complains  of  tbe  Judgment  In 
favor  of  Pacific  Sewer  Pipe  Company.  It  ap- 
pears that  at  the  time  this  action  was  com- 
menced by  Olaf  Nelson  the  Pacific  Sewer 
Pipe  Company  had  brought  an  action  in  the 
superior  court  in  Los  Angeles  county  upon 
the  bond.  The  order  of  consolidation  In  this 
case  secured  by  the  appellant  directed  that 
all  the  persons  named  by  the  appellant  in  its 
cross-complaint  as  defendants.  Including  the 
Padfie  Sewer  Pipe  Company,  be  refiulred  to 
litigate  their  dahns  in  this  suit,  and  that 


sndi  dabns  and  actions-  be  consolidated  and 
Joined.  In  accordance  therewith,  the  re- 
spondent Pacific  Sewer  Pipe  Company  filed 
Its  answer  and  cvosa-ctnnplalnt  In  this  action 
October  10.  1016.  setting  up  the  some  cause 
of  action  thai  pending  In  Los  Angeles  coun- 
ty. On  January  31,  1017.  a  default  Judg- 
ment was  taken  In  the  action  In  the  sopeilor 
court  of  Los  Angdes  county,  and  Uiat  Judg- 
ment was  subsequently  offered 'in  evidence 
in  this  case  in  support  of  tbe  allegations  of 
Its  sui^emental  cross-complaint,  filed  by 
leave  of  court  January  8,  1018,  showing  tbe 
recovery  thereof.  The  appellant  was  not 
prejudiced  by  this  irregular  procedure;  for, 
as  we  have  seen,  the  appellant  was  liable  on 
its  bond  for  the  claim,  and  there  is  no  dis- 
pute as  to  the  amount. 

Since  the  foregoing  was  written  the  appel- 
lant has  filed  an  application  for  the  dismissal 
of  the  appeal  as  to  the  reependents  T.  B. 
Pennick,  W.  J.  Bailey  &  Co.,  PaciSc  Coasts 
Steel.  Company,  Taylor-Rossman  Hardware 
&  Sui^Iy  Company,  Padflc  Sewer  Pipe  Com- 
pany, Hammond  Lumber  Company,  Julius 
Brombacher,  L.  A.  Wright,  and  Los  Angeles 
Denlson  Block  Company, 

The  appeal  is  dismissed  as  to  the  above- 
named  respondents  upon  motion  at  the  ap- 
pellant,  and  as  to  the  other  respondents  the 
Judgment  is  affirmed. 


We  concur: 
NGN,  J. 


ANGBLLOTTI.  C  J.;  LBN- 


CURTIS  V.  HOLEE  et  al.  (L.  A.  6435.) 

(Supreme  Court  of  California.  Jan.  26,  1921.) 

I.  Limitation  of  actions  <g=>l43(6)— Mortga- 
gor's grantee  could  extend  running  of  limita- 
tions by  acknowledgment  of  debt  without  per- 
sonally assuming  it. 

Mortgagor's  grantee  could  exteud  tbe  run- 
ning of  the  period  *  of  limitations  under  Oiv. 
Code,  S  2911,  and  Code  Civ.  Proc.  $  337,  subd. 

1,  by  entering  into  extension  agreement,  under 
section  360,  requiring  acknowledgment  of  debt 
to  be  in  writtng,  "signed  by  Uie  party  to  be 
charged  thereby,"  in  order  to  toll  statute, 
though  flflrantee  did  not  assume  payment  of  the 
mortgage  debt,  since  the  grantee,  owning  the 
land  subject  to  the  mortgage  lien,  was,  to  a  lim- 
ited extent,  charged  with  ttie  debt  and  interest- 
ed in  its  payment. 

2.  Limitation  of  actios  «=±>I48(1)— Aokaewl- 
edgniest  of  aiortgaaa  dslit  liy  '  mortgaf  er's 
graatee  suffloint  to  toll  statnte. 

'  The  acknowledgment  by  mortgagor's  gran- 
tee of  the  existence  of  the  mortgage  debt  in 
writing  with  sufficient  certainty  is  sufficient  to 
take  tbe  debt  out  of  the  operation  of  the  statute 
of  limitations  under  Code  Civ.  Proc.  i  360;  an 
actual  promise  to  pay  not  being  necessary. 
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3.  LImltatlOB  of  aetlon  «s»|45(0— Aaknowl- 
edgmeit  of  mortgaoo  it  an  aokROwlo4|Mait 

'  of  tho  doM  Booirod. 

The  scknowledgmeDt  of  the  mortgage  ii  an 
acknowledgment  of  the  debt  secured  by  the 
mortgage,  vitb  regard  to  ttdllng  the  atatnte  of 
UmitatioDB. 

4.  Llnitatfan  of  aotlon  «=3l45(l)-Aokaowl- 
•dgment  of  debt  oomtltntes  aoknowledoment 
tf  the  mortgage  securing  It. 

Acknowledgment  of  the  debt  bj  the  mortga- 
gor's grantee  with  knowledge  on  bis  part  of  the 
existence  of  the  mortgage  constitutes  an  ac- 
knowledgment of  the  mortgage  itself,  and  takes 
the  mortgage  out  of  the  operation  of  the  statute 
of  Ihnitations;  for  the  mortgage  Is  merely  an 
ioddent  of  the  debt  evidenced  by  the  note. 

5.  LImitallon  of  actions  <S=>I45(I)— Extmslon 
agreeneit  held  to  toll  statute. 

Elxtenaion  agreement  entered  into  by  mort- 
gagee and  mortgagor's  grantee  written  on  back 
of  mortgage  note  and  expressly  referring  to  note 
Ikeld  sufficient  acknowledgment  of  existence 
of  mortgage  to  ton  statute  of  Umitatiims  under 
Code  Cir.  Proc.  {  SSO,  thongh  no  mention  was 
made  of  the  mortgage  itself,  where  the  note  ex- 
pmsly  tefemd  to  aDedOed  that  it  was  seeored 
by  mortgage. 

D^MTtmoit  2, 

Ai^l  firom  SupCTior  Court,  Los  Ansdes 
Connty;  John  W.  Sbenk,  Judge. 

Action  by  Emma  F.  Curtis  against  A.  D. 
Holee  and  others.  Judgment  tot  plalntffT, 
and  defendants  appeal.  Affirmed. 

li.  C.  Wood^  of  Lob  Angeles,  and  Simpeon 
ft  Simpson,  of  Pasadena,  for  appellants. 

Joseidi  H.  Call  end  Asa  V.  Call,  both  of 
Los  Angeles,  for  reqMindent. 

LBNNON,  J.  Ttie  pleaded  facta  of  the 
plalntlfFs  case,  briefly  stated,  are  these:  The 
defendant  A.  D.  Holee  on  June  20.  Iftl2,  ex- 
ecuted a  note,  secured  by  a  mortgage  on  real 
property,  in  favor  of  one  M.  M.  Arthurs,  In 
the  sum  of  92,000.  The  mortgage  note  by  Its 
terms  was  due  and  payable  "on  or  before 
three  years  after  date,"  and  the  Interest 
theieon,  at  the  rate  of  6  per  cent,  per  annum, 
was  to  commence  running  from  July  1, 1012. 
The  mor^iage  was  daly  recorded  In  the  coun- 
ty recorder's  office  of  the  oninty  wberdn  the 
mortgaged  property  was  located.  The  mort- 
gagor, Holee,  conveyed  the  mor^ged  prop- 
erty to  one  Haym<md  on  or  about  the  1st  of 
July,  1916.  when  he  was  atlU  the  owner  hi  fee 
rtmple,  subject  to  the  mortgage,  of  the  mort- 
gaged property.  Haymood  made  and  entered 
an  agreement  In  writing  with  M.  M.  Arthurs, 
the  original  and  then  owner  of  the  said  note 
and  mortgage.  This  agreemoitt  which  was 
written  on  the  back  of  said  note,  provided 
Oat,  in  conrideratlon  of  a  raise  In  the  rate 
of  interest,  provided  for  In  and  by  said  note, 
ftom  6  to  7  per  cent  from  the  date  of  said 
agreenen^  namely,  July  1, 1915,  the  time  for 


the  payment  of  tho  note  ivaa  ttctended  to 
June  20,  1910.  At  the  time  ct  the  execution 
of  said  agreement  of  extension,  namely,  on 
July  1, 1910,  tlw  sum  of  975  was  paid  on  ac- 
count at  interest  and  $500  waa  paid  on  ac- 
count of  the  principal  of  said  note.  Subse- 
quent to  the  execution  o£  said  agreement  of 
extanalom,  on  August  10, 1916,  tlie  said  Hay- 
moai  conveyed  the  nHHrtgaged  pn^rty  by 
grant  deed  to  r.  EL  Lindblooa,  whidi  deed, 
after  qwdflcally  describing  the  mortgaged 
property,  expressly  stated  that  it  was  con- 
veyed "subject  to  a  mortgage  to  secure  a  note 
for  92,500  *  *  *  in  favor  of  M.  M.  Ar- 
thun,  upon  which  note  there  has  been  paid 
Oie  sum  of  9500  da  the  prindpal,"  and  that 
"the  note  was  extended  for  one  year  firom 
July  1,  1016,  and  the  interest  rate  raised  to 
7  per  cent  In  place  of  0  per  cent"  This  deed 
from  Haymond  to  the  Undhloms  was  duly 
acknowledged  and  recorded  in  the  recorder's 
office  of  the  county  wherein  the  mortgaged 
property  and  the  property  mentifmed  in  the 
deed  Is  situated.  The  Llndbloms  thereafter 
conveyed  said  property  by  grant  deed,  also 
eqwwsly  subject  to  said  mortgage  and  the 
extension  heretofore  mentioned,  to  one  Wer- 
ner. W«ner  sutweQuently  conveyed  said 
proper^  by  grant  deed,,  aiao  subject  to  said 
mortgage  and  extension,  to  the  appealing  de- 
fradant  herein,  Ruth  Gold.  On  October  29. 
1917,  M.  H.  Arthurs,  (he  original  owner  of  the 
note  and  mortgage,  sold  and  assigned  the 
same  to  this  plalntltr  and  respmdent  which 
asslgnmoit  was  thereafter  duly  recorded  in 
the  county  wherein  the  property  Is  situated. 

This  action  *to  foreclose  the  mortgage  as 
extended  was  Instltated  and  filed  August  29, 
1910.  'Pending  the  hearing  and  detmnlna- 
tion  of  defendant's  demurrer  to  the  plalntlCTs 
complaint,  the  defendant  A.  D.  Holee  entered 
Into  a  stipulation  with  the  plaintiff  that  her 
default  might  he  entered  and  a  Judgment 
might  be  token  by  plaintiff  against  her  upon 
conditlim  dtat  no  defltdency  Judgment  should 
be  entered  against  her. 

Answering  the  plaintiff's  oomitfalnt  the  de- 
fendant Buth  GkAd  admitted  the  troth  ot  the 
allegation  that  Holee,  the  mortgagor,  did,  by 
grant  deed,  conv^  the  mortgaged  pn^^xtj  to 
Haymond,  but;  while  omcedlng  tliat  all  tbe 
subsequent  conveyances  <rf-tbe  property  were 
made  subject  to  the  mortgage,  affinnattvtiy 
alleged  that  It  did  not  appnr  tram  Oie  grant 
deed  to  Haynumd  that  tho  conT^anoa  to  tlie 
latter  was  made  subject  to  0ie  aaUl  mortgage. 
For  lack  of  Informatiwi  and  bdlei^  dw  an- 
swer denied  that  Haymond  and  Arthars 
agreed  In  writing  at  any  time  or  at  all  that 
the  paymmt  of  said  note  and  mmtgage 
should  be  extended  to  June  20,  lOlS.  Further 
answering,  the  defendukt  Ruth  0<rid  interpos- 
ed the  defaise  of  the  stetnto  of  Umibstlons, 
treading  that  the  plalnUfrs  cause  of  actUn 
waa  barred  by  the  provfsbois  at  seetiOB  887. 
Bubd.  1,  and  section  800  of  the  Code  cC  Civil 
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Procedore,  and  also  by  section  2011  of  tbe  ( takes  subject  to 
CItU  Code  of  tiie  state  of  Oallfornla.  Upon 
the  issaes  thus  framed,  a  trial  was  bad  and 
Judgment  rendered  for  the  plaintiff  npon  find- 
ings made  in  favor  of  and  in  substantial  ac- 
cord with  the  allegiatlonB  of  the  plaintiff's 
complaint  and  against  the  defense  of  the 
statute  of  limitations.  From  the  Jadgmoit 
of  f oreclosnre  and  sale  tiie  defendant  Ruth 
Gold  has  appealed. 

As  previously  Indicated,  the  question  of  the 
liability  of  the  original  mortgagor  has  been 
eliminated  from  the  case,  and  the  question  of 
the  liability  of  appellant  for  a  deficiency 
judgment  does  not  arise  upon  this  appeal, 
for  no  deficiency  judgment  was  rendered. 

It  is  a  stipulated  ftict  In  the  case  that  Hay* 
mond,  as  the  grantee  of  the  defendant  Holes, 
did  not,  when  taking  a  conveyance  of  the 
mortgaged  property,  agree  to  pay  the  note  In 
suit  or  assume  the  mortgage  by  which  it  was 
secured,  and,  because  of  this  fact,  it  Is  insist- 
ed, upon  behalf  of  appellant,  that  the  agree- 
ment between  Haymond  and  Arthurs,  the 
owner  of  the  mortgage,  for  an  extension  of 
the  time  within  which  the  note  would  mature, 
is  Insnfflclent,  under  the  provisions  of  section 
360  of  the  Code  of  Civil  Procedure,  as  evl- 
d^ce  of  a  continuing  contract  which  would 
take  the  case  out  of  the  operation  of  the  stat- 
Dte  of  llmltatious.  The  insufflclentsy  Is  claim- 
ed to  result  from  the  fact  that  Haymond  was 
under  no  legal  obligation  In  the  first  Instance, 
or  at  all,  to  pay  the  note  or  assume  the  mort- 
gage, and  therefore  the  extension  agreement, 
In  so  far  as  it  related  to  blm,  was  not  signed 
by  a  party  to  be  charged  with  the  original 
indebtedness.  In  other  words.  It  Is  the  con- 
tention of  the  appellant  that  the  grantee  of 
a  mortgagor  who  does  not  assume  the  mort- 
gage is  a  stranger  to  the  mortgage  debt  to 
whom  the  provisions  of  section  360  of  the 
Code  of  Civil  Procedure  do  not  apply,  and 
ttiat  therefore  the  legal  life  of  a  mortgage 
note  cannot  be  continued  by  the  written 
agreement  of  such  a  grantee  of  the  mort- 
gagor. 

[1]  As  previously  stated,  it  is  admitted  that 
Haymond  did  not  agree  to  pay  the  note  and 
mortgage  and  never  became  personally  liable 
thereon,  but,  since  the  mortgage  was  on  rec- 
ord at;  the  time  of  the  conveyance  of  the 
pn^rty  to  Haymond,  the  property  itself  con- 
tinned  subject  to  the  lien  of  the  mortgage 
after  It  was  acquired  by  him.  While,  under 
such  circumstances,  the  grantee  Is  not  person- 
ally liable  for  the  debt,  nevertbelras,  In  view 
of  the  fact  that  our  laws  render  the  land 
primarily  liable  for  the  payment  of  a  mort- 
gage debt  (Crlsman  v.  Lanterman,  149  Cal. 
647,  87  Pac.  89,  117  Am.  St.  Rep.  167),  the 
grantee  of  land  subject  to  a  mortgage,,  as 
long  as  he  is  the  owner  of  the  thing  which  is 
the  fundamental  source  of  satisfaction  of  the 
debt,  la,  to  a  limited  extwt,  charged  with  the 
debt  and  Interested  In  its  payment  For  this 
reason  the  grantee  of  the  mortgagor  who 
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a  mortgage  Is  not  snch  a 
stranger  to  the  mortsrage  or  the  mortga^ 
d^t  that  be  cannot,  while  he  Is  the  owuer  of 
the  mortgaged  property,  extend  and  continue 
the  same  as  against  himself  and  his  succes-* 
sora  In  interest   Fitzgerald  v.  Flanagan,  15G 
Iowa,  217,  135  N.  W.  738,  Ann.  Oas.  1914C, 
1104.  Therefore  It  Is  not  necessary,  In  order  ^ 
to  take  a  mortgage  out  of  the  operation  of 
the  statute  of  limitations  as  against  the  gran-  <- 
tee  of  the  mortgagor  and  his  successors,  that 
tlSe  grantee  who  signs  the  adkuowledgment  ^ 
thereof  should  have  personally  assumed  tb» 
payment  of  the  mortgage. 

[2-5]  We  turn,  then,  to  a  consideration  of 
the  form  of  acknowledgment  in  the  presoit 
case.  If  the  grantee  acknowledged  the  exist- 
ence of  the  debt  In  writing  with  suitlclent 
certainty,  that  will  suffice  to  take  the  debt  out 
of  the  operation  of  the  statute.  Chaffee  v. 
Browne,  109  Cal.  211,  218,  41  Pac.  1028; 
State,  etc.,  Co.  v.  Cpchran,  130  Cal.  245,  251, 
62  Pac.  466,  600;  Concannon  v.  Smith,  134 
Cal.  14,  66  Pac.  40.  An  actual  promise  to 
pay  is  not  necessary.  Foster  v.  Bowles,  138 
Cal.  346,  71  Pac.  494,  649.  When  such  an 
acknowledgment  Is  made  before  the  note  be- 
comes barred  by  the  statute  of  limitations  as 
applied  to  the  date  originally  designated  for 
the  payment  of  the  note.  It  constitutes  a  con- 
tinuation of  the  life  of  tiie  original  obligation 
beyond  the  operation  of  the  statute  . of  limita- 
tions as  applied  to  the  orl^nal  obligation. 
McGormlck  v.  Brown,  36  Cal.  ISO,  95  Am. 
Dec.  170;  Daniels  v.  Johnson,  129  Gal.  415, 
61  Pac.  1107,  79  Am.  St  Rep.  128 ;  Rodgers 
V.  Byers,  127  Cat  K8,  60  Pac.  42.  The  ac- 
knowledgment of  the  mortgage  Is  an  acknowl- 
edgment of  the  debt  secured  by  the  mortgage. 
IRoster  v.  Bowles,  supra ;  Girard,  etc.,  Co.  v. 
»lxon,  89  Neb.  657,  131  N.  W.  912.  And, 
conversely,  it  must  be  that  an  acknowledg- 
ment of  the  debt  by  the  mortgagor's  grantee, 
with  knowledge  on  his  part  of  the  existence 
of  the  mortgage,  as  admittedly  was  done  by 
the  grantee  of  the  mortgagor  In  the  Instant 
case,  constitutes  an  acknowledgment  of  the 
mortgage  itself  and  takes  the  same  out  of  the 
operation  of  the  statute  of  limitations,  for 
the  mortgage  Is  merely  an  Incident  of  the 
debt  evidenced  by  the  note.  While  the  ex- 
tension agreement  in  the  instant  case  does 
not,  in  so  many  words,  make  mention  of  the 
mortgage,  still  that  agreement  was  written 
upon  the  back  of  the  mortgage  note  and  made 
express  reference  thereto.  The  note,  upon  Its 
face,  bore  the  caption,  "Note  secured  by  mort- 
gage," and  therefore,  considered  and  constru- 
ed in  connection  with  the  note  to  which  it 
referred,  the  agreement  to  extend  the  time 
for  t^e  payment  of  the  note  omstituted  an 
unqualified,  acknowledgment  of  the  mortgage 
and  the  debt  secured  thereby,  sufficiently  di- 
rect and  distinct  to  arrest  the  running  of  the 
statute  of  limitations. 

It  was  not  essential  that  the  plaintiff's 
qomidaint  should  allege,  nor  tbe  trial  court 


Digitized  by  Google 


398 


195  PACIFIC  BBPOBTEB 


(Cal. 


Bboald  find,  that  ttae  oonv^anoe  fnnm  Htdee, 
tbe  mortgagor,  to  Haymmid,  his  grantee,  was 
made  subject  to  the  mortgage  In  suit.  The 
complaint  alleged  that  the  mortgage  vas  re- 
corded  prior  to  the  transfer -to  Haymond, 
and,  moreover,  the  execution  of  the  extension 
agreement,  particularly  when  coupled  with 
the  payment  of  a  part  of  the  prlndpal  and 
some  of  the  interest  due  upon  the  mortgage 
note,  was  a  suffldoit  acknowledgment  that 
the  property  conveyed  was  transferred  sub- 
ject to  the  mortgage.  Fitzgerald  v.  E^ana- 
san,  supra;  McLane  v.  Allison,  60  Kan.  441, 
66  Pac.  747.  It  likewise  operated  to  t(Al  the 
statute  of  limitations  as  against  the  succes- 
sor* in  interest  of  Raymond,  all  of  whom 
took  the  mortgaged  property  expressly  and 
affirmatively  subject  to  the  mortgage  and  to 
the  agreement  extending  the  legal  life  of  the 
mortgage  note. 

What  we  have  thus  fiir  said  In  eBect  ad- 
versely dteposes  of  the  l:^ma1nlng  points  pre- 
sented in  support  of  the  appeal. 

The  Judgment  Is  affirmed. 

We  concur:  WILBUR,  J.;  SLOANE,  J. 


RUNKLE  V.  SOUTHERN  PAC.  MILLING  CO. 
(L.  A.  6350.) 

(Supreme  Court  of  California.  Jan.  24,  1921.) 

1.  Warflhonsemes  i3=»34(7)— Evideace  heM  to 
support  flndlog  of  neoMgence. 

In  action  for  destruction  of  plaintiCfB  goods 
in  warehouse  fire,  evidence  held  to  support 
finding  that  the  loss  was  the  result  of  ware- 
housemen's negligence. 

2.  Appeal  aod  error  •gssSgs— Saprem  Ceart 
wilt  not  weigh  svidenoe. 

The  Supreme  Court  will  not  weigh  the  evi- 
dence upon  which  the  judgment  rests. 

3.  Negligeaca  «=»l36(9)--Qae8tion  for  jury. 

Negligence  is  a  question  of  law  for  the 
court  instead  of  a  question  of  fact  for  the  jury 
only  when  the  facts  are  not  in  any  event  or  in 
any  view  of  the  case  susceptible  to  the  infer- 
ence of  negligence  sought  to  be  deduced  there- 
from. 

4.  Warehousemen  €=>24( I)— Required  to  exer- 
cise same  degree  of  care  as  a  reasonably 
careful  owner  would  exercise. 

Under  Warehouse  Receipts  Act,  §  21,  a 
warehouseman  was  required  Co  exercise  such 
care  in  the  safeguarding  of  property  stored  in 
warehouse  as  a  reasonably  careful  owner  of 
similar  property  would  exercise. 

5.  Warehousemen  ®S334 (9)— Whether  ware> 
houseman  failed  to  provide  siffident  fire 
flghtlng  appliances  held  for  Jury. 

In  -action  against  warehousenum  for  de- 
struction of  goods  by  fire,  question  of  whether 
the  fire  fighting  appliances  provided  by  the 
warehtraseman  for  the  protection  and  preser- 


vation of  the  mrefaoose  and  Its  contents  were 
ordhuuUy  adequate  and  reasonably  sufficient 
as  a  protection  against  loss  and  damage  by  fire 
onder  the  eircametances  heU  for  the  Jury. 

6.  WarahonseMaa  «»24(e)— Owaar's  kaawl- 
etfge  as  to  eeaiaet  of  hoalnass  M  act  af- 
feet  liability  for  loss  by  fire. 

Warehonseman's  liabiUty  for  destruction  of 
goods  in  fire  was  not  lessened  and  owner  was 
not  estopped  from  asserting  such  liability 
merely  because  owner  may  have  had  knowledge 
aa  to  the  manner  in  which  the  warehouseman 
conducted  its  business  at  the  time  owner  stored 
his  goods  in  warebonse. 

7.  Warehousemen  <^24(3)— Liable  for  aegli- 
genoe  of  employee. 

Warehouseman  is  liable  for  destruction  of 
goods  in  fire  caused  by  his  employee's  negli* 

gence. 

6.  Warehonsenen  «S334(I0)— Instrvetloa  that 
ordinarily  pradent  employar  wauM  not  ro- 
Ula  "habitual  dninkards"  In  Its  eaploy  fesid 
warraated  by  evidenoe. 

In  action  against  warehouseman  for  loss  of 
goods  in  warehouse  fire  claimed  to  have  been 
caused  by  an  intoxicated  employee  of  the  ware- 
houseman, evidence  that  employee  frequently 
got  drunk  held  to  warrant  instruction  that  an 
ordinarily  prudent  employer  would  not  retain 
in  its  employ  a  man  who  was  known  or  should 
have  been  known  to  be  a  habitual  drunkard,  a 
"habitual  drunkard"  bdng  one  addicted  to  the 
habit  of  drinking  intoxicating  Uqaors  to  ex- 
cess and  who  is  commonly  or  frequently  in- 
toxicated and  becomes  so  as  often  as  oppor- 
tunity permits,  it  being  unnecessary  that  be  be 
intoxicated  bo.  often  as  to  incapacitate  bim 
from  attending  to  his  business  for  a  consider- 
able portion  of  time. 

[Ed.  Note,— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Habitual 
Drunkard.] 

9.  Trial  <s=>2l9~Fallure  to  define  "baMtaal 
dronkard"  used  in  Instruction  not  error. 

In  action  against  warehouseman  for  de- 
struction of  goods  in  fire  claimed  to  have  been 
caused  by  intoxicated  employee,  instruction, 
that  an  ordinarily  prudent  employer  wonid  not 
retain  in  its  employ  a  man  who  was  known  or 
who  should  have  been  known  to  be  a  habitual 
drunkard  without  a  definition  of  the  words 
"habitual  drunkard,"  held  not  erroneoni; 
such  words  needing  no  exidanation  aa  used  la 
the  instmction. 

10.  Warehousemen  «=>34(9)— Whether  em> 
ployee  in  charge  of  warebouse  was  haMtsai 
drunkard  held  for  Jury. 

Id  action  for  loss  of  goods  In  warehouse 
fire,  question  of  whether  defendant's  employee 
in  charge  of  mrehonse,  and  «ho  was  intoxicat- 
ed at  time  of  fire,  was  an  haUtnal  drunkard, 
AeM  for  the  jury. 

11.  Warehousemen  <^24(2}— Warahoasenaa 
who  knowiagly  employs  habltati  draakard 
liable  for  damage  rssaltlai  froai  aniiloyess' 
drankaa  MoHfenoa. 

Wbere  an  employer  hires  a  baUtnal  dronk- 
ard as  a  warehfinsman  knowing  blia  to  be  a 
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habhoal  dnmkftrd,  and  where  an  ordinarPy 
prodmt  person  wonld  not  have  hired  andt  em- 
ployee aa  a  warehoaaeman,  emplojer  la  liable 
for  damage  proxiiaately  canaed  ^tj  the  em- 
ployee's dnmlEeD  negligence. 

12.  WarBhoasemen  «=»34(5.  9)— nalntlff  aalio 
far  loaa  of  flooda  la  wnrehoase  lira  aot  ra- 
nm\n4  fa  prova  wkat  oautltataa  aNlMiy 
ears. 

In  action  againat  tfuehooaeman  for  loaa  of 
plaistitTa  property  in  deatmction  of  warehooM 
by  fire,  plaintiff  is  required  to  prove  defend- 
ant'! negligence,  but  in  so  doing  ia  not  required 
to  show  affirmatively  what  would  constitute  or- 
dinary care  on  tlie  part  of  the  warehouseman 
in  the  operation  and  management  of  ita  ware- 
hoase,  such  question  being  a  matter  of  defense, 
and.  in  the  absence  of  a  ahowin;  in  relation 
thereto,  it  la  within  the  province  of  the  jmr 
to  determine  from  all  the  evidence  whether 
the  warehonaeman  condncted  ita  buainesa  with 
the  care  and  caution  wUdi  would  be  reanired 
oC  a  reasooaUr  prudent  peraon  conducting  aoch 
boainesB. 

Department  2, 

Appeal  from  Superior  Court,  Ventura 
County ;  Merle  J.  Rogers,  Judge. 

Action  by  Frank  J.  Runkle  against  tbe 
Southern  Pacific  Milling  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Charles  F.  Blaclistock,  of  Oxnard,  for  ap- 
pelant. 

Robert  M.  Clarke,  of  Los  Angeles,  for  le- 
QKmdait 

LGNNON,  J.  The  defendant  appeals  from 
a  Ju^pnoit  entered  upon  the  verdict  of  tbe 
iary  In  the  sum  of  95.662.17  as  damages  for 
tbe  deatnictloa  by  fire,  reaaltlng  from  the 
defendanrs  negligence,  of  a  lot  of  beans 
which  were  stored  in  the  warefaocse  of  tiie 
deftedant  al  Santa  Buaanna  In  Ventura 
conn^.  SobHtantially  stated,  the  pleaded 
facta  ot  the  plalntUTa  case.  In  ao  far  as  mate- 
rial  to  the  points  presented  oa  'appeal,  are 
these:  The  corporation  defendant  was  ^<Ang 
a  general  storage  ttosiness  on  and  prior  to  the 
2Sth  day  of  December,  1918,  and  on  that  day 
the  plalntlfF  had  stored  In  the  d^endanfs 
warehouse  certain  quantities  of  beana  rea- 
sonably worlAi  the  mxm  ot  9S>676.67.  On  the 
date  last  mentioned  and  prlw  thereto,  Uie 
defendant  fftlled  gemerally  to  exercise  ordi- 
nary and  reasonable  care  and  dllU;ence  for 
the  protection  and  pres«rTati<m  afmlnst  de- 
struction by  fire  of  the  plalntirs  beana, 
which  had  been  dqxMtted  and  stored  in  the 
warehouse  ot  the  defendant,  and  was  paD- 
tlmlarly  ne^gttt  In  falling  to  provide  a 
watchman  or  caretaker  of  its  said  warehouse 
other  than  one  Roy  fHiomas,  "who  was  at 
all  times  carelesB,  negHgent,  reckless,  and  un- 
fit to  have  ctaa^  of  said  public  waretionae" 
and  its  etmtents,  and  m  the  said  SS>tb  day 


at  December.  1018,  said  Thomas,  then  and 
fhffre,  being  the  servant  of  said  defendant, 
entered  the  mrdumse  of  the  defendant  in 
an  Intoxicated  ccmditloD  and  negligently  set 
fire  thereto,  causing  the  warehouse  and  Its 
contents,  Indndlng  tbe  plaintiff's  beans,  to 
be  destroyed. 

[l-n  The  Jury's  finding  of  negligence.  Im- 
plied from  the  verdict,  is  snffidently  support- 
ed by  evidence.  It  Is  idle  to  discuss  upon 
apiieal  to  this  court  tbe  weltfit  of  tiie  evi- 
dence npim  wliieh  the  Judgment  rests,  and,  of 
course,  it  is  only  vrhea  the  facts  of  a  giv» 
case  are  not  in  any  evrait  or  in  any  view 
of  the  case  susoeptthle  to  the  inference  of 
u^^lgence  sought  to  be  deduced  tlierefnmi 
that  the  qnestloa  at  negligence  becomes  one 
ot  hiw  for  the  sole  consideration  of  the  court 
rather  tliau  one  of  fact  for  the  detmnlna- 
tlon  of  the  jury.  It  Is  conceded,  as  indeed  it 
mnst  be,  that  by  reason  of  the  relationship  of 
the  parties  azlitaig  oat  of  the  contract  of  bail- 
ment for  hire  and  the  provisions  ot  section 
21  of  the  Warehouse  JEleceipts  Act  <Stats.  lOOQ, 
p.  4S7),  that  the  dnty  devfdved  upon  the  de- 
fendant to  exercise  such  care  In  the  safe- 
guarding ot  the  platatUTs  property  as  a  rea- 
sonably careful  owner  of  similar  goods  wonld 
enrctse,  and,  falling  in  this,  the  defendant 
must  be  h^  In  damages  tor  the  resulting 
loss.  Tlie  evidence  in  the  instant  case  shows, 
in  response  to  the  issue  of  negligencei  sub- 
stantially as  follows:  The  d^ndant's  ware- 
house was  a  wooden  structure.  200  feet  long 
and  74  feet  wide,  In  wbicli,  in  addition  to  gen- 
eral merchandise,  gaaoUn^  and  otiier  inflam- 
mable and  exi^sive  snbstancoi  were  stored. 
Two  barrels  of  water,  without  buckets  at 
hand,  were  located  at  either  end  of  the  build- 
ing, and  these,  with  two  small  pyrene  fire 
extinguishers  and  a  three-quarter  Indi  low- 
pressure  water  pipe  leading  from  a  neighbor's 
well  and  tuminating  with  a  faucet  In  a  sink 
inside  the  warehouse,  constituted  the  flre- 
flghUng  appliances  provided  by  the  defendant 
tot  tba  protectlim  and  preservation  of  the 
war^ouse  and  Its  cmtenta.  Whether  these 
flre-flghting  appliances  were  ordinarily  ade- 
quate and  reasonably  sufficient  as  a  protectlott 
against  loss  and  damage  by  fire  under  all 
of  the  drcnmstances,  and  considering  par- 
tteuiarly  the  sltnfttlon  of  tha  war^oose. 
was  clearly  a  questi<xi  of  fact  for  the  Jury 
to  determine.  The  llabUl^  of  the  defendant 
as  a  bailee  for  hire  was  not  lessened,  and 
the  plaintiff  was  not  estopped  fnmt  asserting 
sudi  liability  merely  because  the  plaintiff 
may  have  had  knowledge  as  to  the  manner  in 
which  the  defendant  condncted  its  bustnees 
at  the  time  plalnOfl  stored  his  beans  with  the 
defendant.  Stevens  v.  Stewart- Wftmer  Co^ 
poiation.  223  Mass.  44,  lU  N.  B.  771. 

Upon  the  question  of  the  particular  ne^- 
gence  of  the  defendant  in  employing  an  unfit 
man  to  have  chaise  of  its  warehouse,  the 
record  shows  some  evidence  to  tbe  effect  that 
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the  defendant,  prior  to  and  at  the  time  of  the 
&re,  employed  as  a  warehouseman  one  Roy 
Thomas,  a  person  who  was  addicted  to  the 
use  of  intoxicating  llqnor  and  who  got  drank 
to  the  knowledge  of  tlie  agents  of  the  de- 
fendant. Upon  the  latter  phase  of  the  case 
there  was  evidence  to  the  effect  that  the 
agents  of  the  defendant  knew  the  failing 
at  this  man  when  they  employed  him.  There 
Is  farther  evidence  to  show  not  cmly  that  this 
man  was  especially  employed  as  the  ware- 
houseman but  had  In  fact  acted  In  bis  ca- 
pacity of  warehouseman,  and  that  he  was  at 
times  In  complete  charge  of  the  warehouse 
and  at  all  times  haji  the  key  to  the  ware- 
house, although  there  was  another  person 
over  him  who  was  known  aa  the  "agent  for 
the  warehouse"  who  was  agent  at  Santa 
Susanna  and  Mooipark  and  who  was  gener- 
ally In  charge  of  those  warehouses,  but  be 
resided  at  Hoorpark,  some  ten  miles  from 
Santa  Susanna  and  <mly  occasionally  visited 
the  warehouse  there.  Another  employee,  a 
Mrs.  Halgh,  tbe  bookkeeper,  lived  on  a  ranch 
about  1^4  miles  from  the  warehouse.  Thomas 
was  the  only  person  residing  usually  ■  In 
Santa  Susanna  who  was  in  authority  in  the 
warehouse,  and  when  tho  warehouse  was 
open  for  business  Thomas  "seined  to  be  boss 
there.  Be  wasn't  doing  anything  but  stand- 
ing around  and  giving  orders." 

[7]  It  la  an  undisputed  fact  In  the  case  that 
Thomas  was  intoxicated  to  the  point  of 
irresptmBlblUty  on  the  night  of  the  fire, 
and  that,  prior  to  the  discovery  of  tbe  fire, 
be  was  seen,  still  intoxicated,  going  towards 
the  warehouse,  and  while  it  was  not  shown 
by  any  direct  evidence  that  he  was  In  the 
war^oine  until  vtta  the  fire  started,  nciver- 
tbeless,  within  the  evidence  adduced  upon  the 
whole  case,  ^re  are  to  be  found  circum- 
stances whlch^unerringly  point  to  tbe  conclu- 
Mon  and  Justified  tbe  jury  in  finding  that 
he  was  not  only  in  the  office  of  the  warehouse 
where  the  fire  originated  and  at  the  time  it 
originated,  bat  that  he,  while  in  a  drunken 
stupor,  was  tbe  cause  of  the  fire.  That  Thom- 
as was  acting  within  the  scope  of  his  employ- 
ment on  the  day  and  the  evening  of  the  fire, 
notwithstanding  the  fact  that  the  warehouse 
was  not  <^n  for  business  at  that  time,  is 
fidrly  inferable  from  the  evidence  as  a  whole 
and  in  particular  from  that  evidence  which 
tended  to  show  that  Thomas  was  employ- 
ed as  "a  warehouseman  •  ♦  •  to  take 
charge  of  the  warehouse"  and  was  given  a 
k^  thereto  which  he  had  at  all  times  in  his 
possession.  Under  these  circumstances,  we 
are  not  prepared  to  say  that  the  Jury  was  not 
Justified  in  finding  that  when  Thomas  enter- 
ed tbe  warehouse  on  the  evening  of  the  fire 
he  was  acting  within  the  scope  of  his  em- 
ployment Thomas  was  the  only  agent  of 
the  corp(»atlon  at  Santa  Susanna  "who  had 
control  of  its  property  at  the  time  of  the 
fire  or  who  could  be  said  to  t>e  In  charge  of 
dke  var^ouse,  and  it  may  well  bave  been 


found  that  tbe  duties  of  Thomas  as  ware- 
houseman in  charge  of  the  warehouse  ex- 
tended beyond  tbe  hours  ordinarily  occupied 
for  the  public  use  of  the  warehouse,  and  It 
was  not  necessary  for  the  plaintiff  to  prove 
that  at  the  time  of  tbe  fire  Thomas  was  en- 
gaged In  executing  any  particular  business 
or  specific  command  of  bis  principal.  If 
Thomas  at  the  time  of  the  commission  of 
the  act  which  resulted  in  the  fire  was  in  the 
warehouse  within  tbe  general  scope  of  hla 
employment  and  tbe  Injury  and  damage  re- 
sulted from  bis  neg11g»tce,  that  is  all  that, 
need  be  shown  In  order  to  charge  the  defend- 
ant with  liability  for  the  damage.  HulveblU 
V.  Bates,  31  Minn.  364,  17  N.  W.  059,  47 
Am.  Bep.  796;Bahn  v.  Manf.  Co.  (G.  C.)  26 
Fed.  912;  Blordan  v.  Gas  Consumers'  Ass'n, 
4  Cal.  App.  689,  88  Pac.  809;  Jessen  v.  Peter- 
son, Nelscm  &  Co.,  18  Oal.  App.  348, 123  Pac. 
219.  But,  however  that  may  be,  tbe  Jury 
may  well  have  found  thatl  tbe  defendant 
was  guilty  of  actionable  negligence  In  tbe 
selection  and  employment  of  a  man  whose 
duties  called  for  the  constant  possession  of 
a  key  to  the  warehouse,  with  the  consequoit 
right  of  access  thereto  at  all  times,  and  who 
to  tbe  knowledge  of  defendant's  agents  drank 
Intoxicating  liquors  to  excess  and  who  was 
in  the  habllt  of  getting  drunk.  Gussen  v. 
So.  Cal.  Sav.  Bank,  133  Cal.  534,  65  Pac. 
1099,  8S  Am.  St  Bep.  221.  In  short,  the 
real  question  involved  in  the  instant  case  Is 
not  so  much  one  of  the  scope  of  Thomas'  em- 
ployment but  rather  a  question  of  the  negli- 
gence of  the  defendant  In  the  seleetian  oC 
an  employee  whom  It  knew  was  not  compe- 
tent, by  reason  of  bis  known  drinking  hablta, 
to  be  placed  in  the  oace  and  ^large  of  tbe 
defendant's  warc^ooM  and  tbe  property  of 
tbe  plaintiff  therein. 

[1-12]  No  &ult  can  be  fairly  found  with 
tbe  Instruction  of  the  trial  court  to  tbe  effect 
that  an  ordluailly  prudent  emidayer  vonld 
not  retain  In  Its  employ  a  man  who  was 
known,  or  who  should,  have  been  known,  to 
be  an  habitual  drunkard.  While  there  Is  no 
evidence  showing  that  Thomas  was  an 
habltnal  drunkard  In  the  sense  that  he  got 
drunk  so  often  and  to  such  an  extent  as  to  In- 
capacitate him  frojtt  attending  to  bis  business 
for  a  considerable  portion  of  the  time,  never- 
theless the  evidence  as  a  whole  shows  that 
Thomas  frequently*  got  drunk  while  em- 
ployed at  Santa  Susanna,  was  drunk  when 
he  came  tbere  on  or  about  November  SO, 
was  drunk  on  the  occasion  of  the  fire,  and  was 
observed  to  be  drunk  by  tbe  towuspeofde 
and  under  the  Influence  of  liquor  oftentimes 
wben  on  duty  In  and  at  the  warehouse.  The 
habitual  drunkenness  referred  to  In  tbe  in- 
structlMi  was  not  used  in  a  technical  or  limit- 
ed sense  but  in  Its  general  s^ise  as  distin- 
guished from  that  habitual  intemperance, 
for  instance,  which  might  be  made  the  ground 
of  an  action  in  divorce.  An  "habitual  drunk- 
ard" in  tbe  general  sense  and  as  commoiay 
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nndontood  Is  one  who  1>  addicted  to  tike 
habit  of  drinking  Intoxicating  Uqnora  to  ex- 
cess and  wlio  la  commonly  or  freqnenfly  i*^ 
toxlcated  and  becomes  so  as  often  as  an  c^h 
portnnlty  permits.  State  Pratt.  84  Vt  823. 
As  nsed  In  flie  Instruction  complained  of, 
ttie  phnse  *^bltaal  drankard"  needed  no 
explanation.  ^Cbe  Jury,  presnmaUy,  was  com- 
petent to  understand  what  Is  meant  by  lan- 
gnage  in  common  use.  And  wbetber  tbe 
liablts  and  condnet  of  the  man  Tbomu,  aa 
Aown  by  tlie  erldoice,  were  insnffldtent  to 
stamp  him  as  an  habitual  drunkard  was  a 
question  properly  eubmltted  to  tbe  Jury  un- 
der the  allegations  oi  the  complaint  to  the 
effect  that  Thomas  was  Incompetent  and  un- 
fit to  have  lAarge  of  the  defendant's  ware- 
house and  to  care  for  tite  plalntUTs  property 
deposited  therein.  8  Labatfa  Master  and 
Snrant,  i  lOST  (lao,  p.  S9nf;  Probst  t. 
Delamater,  100  N.  T.  266.  2T1,  S  N.  BL  164. 
Fairly  coastmed,  the  instruction  In  question 
did  not  purport  to  teU  the  Jury  that  they 
might  come  to  a  condusion  based  upon  thdr 
own  Indindual  opinion,  without  regard  to 
tbe  erfdCBce,  as  to  what  a  prudent  ware- 
houseman woQld  or  would  not  have  done  mi- 
der  tbe  ctrcumstances.  The  most  that  the 
instruction  can  be  said  to  have  done  was  to 
tell  the  jury  that  If  the  evidence  In  the  case 
warranted  a  finding  that  an  ordinarily  pru- 
dent pumn  would  not  empl<^  a  known  hablt- 
nal  drunkard  as  a  warehouseman,  and  that 
if  it  were  further  found  that  the  defendant 
kiu>wtngly  and  in^rudently  did  that  very 
thing,  the  defendant  was  guilty  of  negligence 
and  must  respond  la  damages  for  the  Injury 
and  loss  proi^attiy  resulting  to  plaintiff  as 
the  result  of  tbe  wardioo8eman*s  drunkm 
negligence.  Bo  construed,  the  Instruction 
clearly  stated  the  law.  8  Labatt,  Master  and 
Serrant,  {  1067,  p.  287B;  Buntingdan.  etc., 
Oo.  T.  Dedrer,  84  Pa.  41B-424.  While  it  waa 
incombent  upon  the  platntiUt  to  sustsin  tlie 
burden  of  ehowlng  defendant's  nefl^lgenc^  it 
was  not  necessary  to  the  plaintlfl'a  case  to 
show  aflOrmatlTely  what  would  constitute  or* 
dlnary  oaxe  qd  tlie  part  of  the.  defradant  in 
the  <w>eratlon  and  managemcat  of  its  ware* 
htHua  Xhat  waa  a  matter  of  defense  and 
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In  tb»  absence  of  a  showing  In  that  behalf 
by  tbe  defendant  it  was  within  tbe  province 
of  the  Jury  to  determine  ttom  all  oC  Qte 
evidence  whettier  the  defendant  waa  n^li- 
gent  in  the  management  ct  Its  busing  or 
conducted  it  with  the  care  and  canti<m  which 
would,  condderlng  the  character  ot  the  busi- 
ness, ordinarily  be  required  of  a  reasonably 
prudent  perscm. 
The  Judgmott  is  affirmed. 

We  .eonenrt  WILBUR,  J.|  8L0ANB,  J. 


PROUD  V.  SOUTHERN  PAC.  MILLING  CO. 
PATTERSON  RANCH  CO.  v.  SAME.  >CT- 
NA  INS.  CO.  V.  same:   (L.  a.  6394.  6426> 

6625.) 

(Supreme  Court  of  California.  7an.  24,  1921.} 
Department  2. 

Appeal  tTom  Superior  Court,  Tentura  Coun- 
ty; M«rie  J.  Bogers,  Jadga. 

OonsoJidftted  actions  by  C.  J.  Prood,  by  tbe 
Patterson  Buch  Company,  and  by  the  Mtiim 
InsbraDce  Company,  against  the  Sonthcm  Pa- 
cific Milling  Company.  Jodgmenta  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

Charles  F.  Blackstock^  o£  OxDatd».foe  ap- 
pellant 

Bobert  M.  Clarke  and  Henry  L.  Knoop,  both 
of  Loa  Angeles,  I.  W.  Stewart,  of  Oxnard,  A. 
D.  Shaw,  of  Hollister,  and  W.  W.  anaman,  of 
Los  Angeles,  for  respondents: 

PBB  CUKAMi  Although  tiiey  are  Oree  aep- 
wrate  and  Independent  suits,  the  three  above- 
mentlnDed  eases  are  !d«itteal  hittdr  facta  with 

the  facts  of  the  case  of  BnnUe  v.  Southern  Pa- 
cific Milling  Co.,  1B6  Pac.  31)8,  this  day  decided. 
Tbe  points  nrged  for  a.  reTeraal  in  these  case* 
b7  appellant,  Soothem  Pacific  Milling  Company, 
are  the  same  as  those  which  were  presented  in 
aafd  case  of  RnnUe  t.  Sontbem  Padflc  Milling 
Company,  and  tfierefore  what  we  have  said  In 
the  lattnr  ease  anfidcntty  disposes  of  the 
points  made. 

Upon  -the  anthnlty  of  tkat  cesa  Oe  Judg* 
ments  in  these  three  cases  are  affirmed.. 
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Ex  parte  NOWAK.    (Cr.  2324.) 
(Simreme  Conrt  of  California.  Jan.  18,  1921.) 

1.  Monloipa]  corporations  «=>58— Charter  held 
llmltatisn  of  power,  and  not  a  grant  of  power. 

The  Lob  Angeles  Charter,  in  view  of  ar* 
tide  1,  I  2,  snbd.  01,  as  amended  in  1917,  pur- 
suant to  CoDSt.  art.  11,  J  6,  ea  amended  in 
1914,  authorizing  city  to  exercise  all  pow- 
ers in  mnnicipal  affairs  subject  only  to  the 
limitationB  of  the  charter,  held  a  limitation  of 
powers  instead  of  a  grant  of  power. 

2.  Ueeasaa  «S36(I)— Chartat",  ampowerlao  oily 
to  "license  aid  regnlate,"  authorizes  tax 
for  revenue  only. 

Los  Angeles  City  Charter,  art-l.  |  2,  aubd. 
21,  empowering  city  to  "license  and  regulate" 
any  lawful  husineas  or  calling,  held  to  author- 
ize the  imposition  of  an  occupational  license 
tax  for  revenue  only,  in  view  of  construction 
placed  on  quoted  woii^s  by  the  Supreme  Court 
prior  to  Incorporation  thereof  in  the  charter. 

3.  Statutes  «=32I2— Legislature  presumed  to 
ose  vrards  acoanHng  to  ooastrnctlon  previ- 
ously given  them  by  Supreme  Court. 

The  Legislature  will  be  presomed  to  iiave 
used  words  in  the  precise  and  teclinical  seose 
previously  placed  on  such  words  by  the  Su- 
preme Court. 

4.  Statutes  ^181(1)  — Construed  acoording 
to  legislative  latent. 

Statutes  will  be  constmed  according  to  the 
intention  of  the  Legtslature. 

5.  Uoaases  «S3»6( I)— Charter  authorizing  dty 
to  Meense  held  not  to  reader  charter  subor- 
dinate to  state-wide  laws;  "general";  "uni- 
form"; "general  and  uniform  laws." 

Los  Aogcles  City  Charter,  as  amended  in 
1913,  authorizing  city  to  license  and  regulate, 
"under  general  and  uniform  laws,"  any  lawful 
business  or  calling,  held  not  to  render  the 
charter  subordinate  to  state-wide  laws  on  such 
subject,  the  quoted  words  referring  not  to 
state-iride  laws,  but  to  laws  or  ordinances  by 
the  legielative  body  of  the  city;  the  words 
"general"  and  "uniform"  as  api^ed  to  laws 
having  a  meaidog  antithetical  to  special  or 
discriminatotr  laws. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Gen- 
eral, General  Law;  Uniform.] 

6.  Mnnlolpal  eorporatlona  «s9592(l)-4ccupm- 
tlonal  tax  Imposed  on  gnoora  for  raveaoe 
held  authorized  by  charter. 

Los  Angdea  Citj  Ordinance  No.  89600 
(New  Series),  imposing  an  occupational  li- 
cense tax  upon  grocers,  held  valid  as  against 
objection  that  it  was  contrary  to  the  gen- 
eral laws  of  the  state,  prohibiting  the  im- 
poaition  of  license  taxes  for  revenue  pur- 
poses, since  the  charter  of  the  city,  in  view 
ot  article  1,  %  2,  subd.  51,  as  amended  in  1917, 
is  a  limitation  on  and  not  a  grant  of  power, 
and  does  not  prohibit  the  imposition  of  snch 
a  tax,  but  under  article  1,  S  2,  subd.  21,  em- 
powering city  to  license  and  regulate  any  law- 
ful business  or  calling,  expressly  authorises 


(OtL 

the  ImposItloB  of  waA  taxea  for  pvTposes  of 
raising  revenue. 

7.  Constitutional  law  ®=>83 (3)— Imprisonment 
for  nonpayment  of  license  tax  held  not  uncon- 
stitutional. 

ImprisoDment  of  grocer  for  nonpayment  of 
occupational  tax  Imposed  by  Los  Angelea  Citf 
Ordinance  No.  80600  (New  Series),  denonndiiff 
failnre  to  pay  sndi  tax  aa  a  crime,  htid  not 
in  violation  of  the  grocer's  conatttotional  right 
not  to  t>e  imprisoned  for  debt. 

8.  Licensee  ^=97(1)— Onllaance  Impaslog  li- 
cense upon  merchant,  maaufaotBrw,  or  ettier- 
wise  not  void  for  nnoerttinty. 

Los  Angeles  City  Ordinance  No.  39000 
(New  Series)  |  153,  Imposing  a  license  tax 
on  all  persona  conducting,  managing,  or  car- 
rying on  any  business,  whether  as  a  "mer- 
chant, manufacturer,  or  otherwise,"  ibeld  not 
void  for  uncertainty,  being  applicable  only  to 
merchants  or  manufacturers. 

9.  Constitutional  law  •s»230(3)--Lfoensea  <^ 
7(3)— Ooenpatfonat  tax  graded  on  grMO  re- 
ceipts held  Mt  dhorindnatory. 

Los  Angdea  Gity.  Ordinance  No.  89600 
(New  Series),  ImposiDg  license  tax  graded  ac- 
cording to  gross  receipts,  held  valid  as  against 
contention  that  it  is  discriminatory  in  favor  of 
one  whose  gross  receipts  are  just  within  the 
maximum  amount  for  a  given  class  aa  against 
one  whose  gross  receipts  are  just  above  the 
minimum  amount  for  the  given  class. 

10.  Constitutional  law  «S942— Person  net  with- 
in class  discriailnated  agalaat  oannot  oem- 
plain. 

A  person,  not  within  the  class  whose  con- 
stitutional  rights  are  invaded  by  alleged  dis- 
crimination, cannot  complain. 

In  Bank. 

Application  by  Frank  Nowak  for  writ  of 
habeas  corpus  against  George  K.  Home,  Chief 
of  Police  ot  the  City  of  Los  Ang^.  Writ 
dlecharged. 

Kauy  N.  James,  J.  P.  Chandler,  Paul  H. 
McPberrin,  and  Rex  Hardy,  all  of  Loa  An- 
geles, for  petitioner. 

Erwin  W.  Widney,  City  Prosecator,  J.  D. 
Taggart,  Deputy  City  Prosecutor,  Charles  S. 
Bumell,  City  Atty.,  Wm.  P.  Mealey,  Asst. 
Caty  Atty.,  and  Julius  V.  Patrosao,  Deputy 
City  Atty.,  aU  of  Los  Angelea,  for  respondent 

LE7NN0N,  J.  Petitioner  was  arrested  for 
the  commission  of  an  alleged  misdemeanor, 
namely,  the  violation  of  an  ordinance  of  the 
city  of  Los  Angeles,  No.  39.600  (New  Series). 
This  ordinance  la  a  rather  complex  piece  of 
mnnicipal  legislation,  the  numerous  sections 
or  BubdivisioDS  of  which  attempt  an  dabo- 
rate  classification  of  various  businesses  or 
callings  as  a  basis  for  tlie  imposition  of  an 
occupation  tax,  differing  In  amount  In  the 
esse  of  different  businesses.  The  predse  of- 
fense charged  against  petiti<mer  oooslBted 
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bx  ccmdnctlnK,  mana^ng,  and  carrytng  on  thtt 
business  of  a  retail  grocer  in  the  ctty  of  Iios 
Angeles  wltboat  paying  ttte  tax  upim  said 
bustnesB  prescribed  by  the  ordinance.  Retail 
grocers  are  not  specifically  mentioned  in  any 
prorislons  of  the  ordinance,  and  tbey  are 
fberefore  gDvemed  by  the  itrovisions  of  sec- 
tion ISS  of  the  (»rdlnance.  This  section  con- 
tains an  omnibus  provision,  impodng  upon 
"every  person,  Arm  or  corporation,  condnct- 
Ing,  managing  or  carrying  cm  any  business, 
whether  as  a  merchant,  manufactarer  or 
otherwise,  not  otherwise  spedflcally  licensed 
by  other  sections  of  this  ordinance,  the  gross 
annual  receipts  of  which  business  amount  to 
less  than  six  thousand  dollars  ($6,000.00)" 
a  tax  of  $1.50  per  quarter  of  a  year,  and 
thereafter  seta  forth  a  graduated  scale,  In- 
dicating the  amount  of  license  tax  to  be  paid 
ui>on  businesses  whose  gross  annual  receipts 
amount  to  sums  falling  witSiln  the  classes 
therein  spedfled.  Petitioner's  gross  receipts 
during  1919  were  $30,000.  He  failed  to  pay 
the  license  tax  provided  by  the  ordinance 
for  the  quarter  commencing  July  1, 1920,  and 
terminating  S^tember  80, 1920,  and  has  been 
arrested  pursuant  to  a  provirion  of  the  ordi- 
nance making  the  conduct  of  a  business  with- 
out paying  the  required  license  tax  a  mis- 
demeanor. Petitioner  claims  that  the  ordi- 
nance in  question,  or  at  least  so  much  of  It 
as  Is  applied  against  him,  Is  null  and  void. 

[1]  It  Is  contended,  first,  that  Inasmuch  as 
the  sole  purpose  of  the  ordinance  is  to  raise 
revenue.  Its  enactment  Is  not  authorized  by 
the  charter  of  the  city  of  Los  Angeles.  In 
their  argument  the  parties  overlooked  a  cer^ 
tain  provision  of  the  charter  of  which  men- 
tion should  be  made.  By  1914  amendment 
to  section  6  of  article  11  of  the  Constitution 
of  Gtaltfomia  a  new  scheme  for  city  charters 
was  adopted,  in  that  it  was  provided  that— 

"Citiea  and  towns  hereafter  organized  nnder 
charters  framed  and  adopted  by  aathority  of 
this  Constitution  are  hereby  empowered,  and 
cities  and  towns  heretofore  orgaclEed  by  an- 
tbority  of  this  Constitation  may  amend  their 
charters  *  *  *  so  as  to  become  likewiae 
empowered  bereonder,  to  make  and  enforce  all 
laws  and  regulations  in  respect  to  mumcii:^ 
affairs,  subject  only  to  the  restrictions  and 
limitations  provided  in  their  several  charters, 
and  in  respect  to  other  matters  they  shall  be 
rabject  to  and  controlled  by  general  laws." 

Is  1917  the  dty  of  Tmb  Angeles  adopted 
an  amendment  to  the  city  charter,  subdivi- 
sion 51  of  section  2  of  article  1,  by  which 
the  ctty  Is  authorized  to  exercise  all  powers 
In  mtinldpal  affairs,  subject  only  to  the  limi- 
tations of  the  charter,  which  was  strictly  In 
accordance  with  the  language  and  the  pur- 
pose of  the  constitutional  amendment.  The 
question  of  the  effect  of  a  similar  amendment 
to  the  charter  In  1013,  prior  to  the  constitu- 
tional amendment  above  mentioned,  need  not 
be  considered  In  this  case.   The  net  result 


of  this  situation  Is  that  u  to  municipal  af- 
fairs, the  diarter,  Instead  of  being  a  grant  of 
power,  Is,  In  effect,  a  limitation  ot  powers, 
and.  the  imposltfon  of  the  tax  for  xOTenue 
purposes  being  strtctiy  a  municipal  affair, 
the  dty  has  the  power  to  impose  that  tax 
unless  the  power  was  taken  fnnn  It  by  the 
charter  Its^f.  Clv\c  Goiter  Asa'n  v.  R.  R. 
Comn.,  175  Cal.  441.  IW  Pac.  851;  Cole  t. 
City  of  Los  Angeles.  180  Cat  017.  182  Pac 
486;  Hayes  v.  Handley,  187  Pac.  9CS. 

[2,  31  Section  2  of  article  1  of  the  charter 
of  the  dty  of  Los  Angeles,  ndatlng  to  the 
enforcement  of  the  ordinances  of  that  city, 
reads  as  follows: 

"The  city  of  Log  Angeles,  in  addition  to  any 
other  powers  now  held  by  and  that  may  here- 
after be  granted  to  it  under  the  Constitution, 
or  laws  of  the  state,  shall  have  the  right  and 
power:  ♦  ♦  •  (21)  To  licoiae  and  regulate 
under  genual  and  oniform  laws,  any  iajrfnl 
busiaesB  or  cdling;  to  fix  the  amount  of  li- 
cense tax  thereon,  and  to  prescribe  the  man- 
ner of'  enforcing,  the  some." 

Petitioner  Insists  that  the  tise  of  the  term 
'nieenae  and  regulate,"  In  defining  the  power 
of  the  dty  over  lawful  businesses  and  oc- 
cupations, restricts  the  munldpality  to  the 
imposition  of  license  taxes  for  purposes  of 
regulation  only,  and  we  are  Indebted  to 
counsel  for  a  learned  and  comprehensive 
analysis  of  authorities  from  other  jurisdic- 
tions in  support  of  this  propositiou.  How- 
ever persuasive  w«  might  find  the  reasoning 
of  the  cases  and  texts  thus  called  to  our  at- 
tention had  the  language  In  question  never 
recdved  interpretation  In  this  state,  we  are 
now  bound  by  previous  decisions  wherein  a 
grant  by  the  Legislature  of  authority  to 
"license  and  regulate"  has  been  held  to  in- 
clude authority  to  Impose  a  license  tax  for 
revenue  only.  Ex  parte  Frank,  52  Cal.  606, 
28  Am.  Kep.  642 ;  San  Jose  v.  San  Jose  R.  B. 
Oo.,  53  Cal.  475;  Ex  parte  Braun,  141  Cal. 
204,  74  Pac.  780,  Assuming,  apparenUy,  that 
these  dedslflos  have  no  effect  other  than  as 
mere  preeed^ts,  petitioner  argues  that  they 
were  based  upon  erroneous  reasoning,  and 
should  BOW  be  oTOTuled.  We  are  imable  to 
follow  petitioner  In  this  a;qrument.  The 
question  is  not  whether  or  not.  as  a  matter 
of  h«ic  and  policy,  the  words  "license  and 
T^Iato"  apptaring  In  a  grant  of  power  to 
a  munldpality  should,  as  an  original  propo- 
8lti<m,  be  li^d  to  Indude  authority  to  impose 
a  license  tax  tor  revoaue  purposes  only.  The 
qnestion  is  what,  as  a  mattor  of  fact,  was 
the  Intent  of  the  people  and  of  the  LeglslSr 
ture  wlkoi,  in  amending  the  dty  diarter  in 
1913,  a  time  subsequent  to  the  dedsiooB- 
above  dted,  they  again  Incorporated  In  the 
charter  the  words  "Ucuse  and  regulate*  in 
deflnlog  the  power  of  the  dty  over  lawful 
businesses  and  occupations.  Whether  correct 
or  incorrect  as  to  reasoning,  the  dedsions  of 
tida  eourt  bad  given  to  the  words  "pemse  vai 
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regulate^**  as  tned  In  tfda  connectioiiT  a  pre* 
dae  and  technical  meaning;  Wben,  there- 
fore,  at  a  subsequent  time,  the  people  and 
the  Legislature  iiadertook  to  use  these  exact 
words  in  this  particular  connection,  the  pre* 
cnzmption  Is  almost  Irreslstlhle  that  tbej 
used  them  In  the  precise  and  technical  sense 
which  had  been  placed  upon  them  by  this 
court  Harris  v.  Reynolds,  18  Cal.  514,  73 
Am,  Dec.  600;  Dolton  T.  Lelande,  22  OaL 
App.  481,  135  Pat  54;  Robert  v.  Superior 
Court,  38  Cal.  App.  199,  175  Pat  800. 

[4]  question  being  one  of  intent,  this 
presumption  la,  of  oonrse,  not  irrebuttable, 
and  it  is  possible  to  conceive  of  circumstanc- 
es which  would  suffice  to  Indicate  that  the 
words  "license  and  regulate"  were  used  In  a 
sense  other  tban  that  which  has  been  accord- 
ed to  them  by  tills  court  Mo  such  dxcuuir 
stances  or  combination  of  circumstances  has 
been  called  to  our  attention  by  petitioner.  It 
Is,  indeed,  contended  that  the  fact  that  the 
Legislature  amended  the  general  laws  in  1901 
so  as  to  forbid  municipalities  not  operating 
under  freeholders'  charters  to  Impose  license 
taxes  for  the  purpose  of  Revenue  only  in- 
dicates a  change  Of  poUcy  which  should  be 
reflected  Id  a  change  in  the  construction  of 
the  expression  to  "UoMiBe  and  regulate.** 
This  argument  obviously  has  no  weight  when 
applied  to  the  interpretation  of  freeholders' 
charters,  and,  moreover,  this  court  has  le- 
^unclated  its  form^  interpretation  of  the 
words  In  question  in  Ex  parte  Braou,  siqva, 
a  case  decided  subseqnemt  to  ttae  ameaSmmt 
of  the  gaieral  lawfl. 

Petitioner  makes  sereral  additional  argo- 
ments  based  upon  the  ptovlslau  of  the 
{•barter.  In  tills  behalf,  oar  attentlcn  la  di- 
rected to  die  taxt  that  no  limit  Is  placed 
upon  the  amount  of  the  Ilcenae  tax  antborlB* 
ed.  In  the  light  of  the  leg^sladTe  policy  to 
Jealoudy  safeguard  all  exercise  ol  the  tax- 
ing power,  a  policy  exemplified  in  Qie  charter 
itscilf  by  a  limitation  upon  the  amount  of 
the  tax  which  may  be  levied  and  collected 
upon  real  and  personal  property,  it  la  argu- 
ed that  tills  failure  to  place  a  limit  upon  the 
Ucoise  tax  authorized  the  diarter  Indicates 
that  it  was  intended  to  restrict  tiie  power 
to  impose  the  said  license  tax  so  as  to  pre- 
vent Its  use  for  revenue  purposes.  "Fbe  very 
fact,  however,  that  an  inflexible  limit  Is  plac- 
ed upon  the  amount  of  reveoue  wtalA  may  be 
raised  by  real  and  personal  property  taxes 
lends  force  to  respondent's  suggestion  that 
eome  other  source  of  revenue  must  have  been 
nxttemplated  by  the  people.  Moreover,  the 
(barter  provides  that  the  law  imposing  the 
license  tax  shall  be  general  and  uniform 
in  Its  operation,  and  that  no  discrimination 
In  the  amount  of  the  tax  shall  be  made  be- 
tween [>ersons  engaged  In  the  same  business 
otherwise  than  In  proportioning  the  tax  to 
the  amount  of  business  done.  In  view  of  this 
safeguard,  we  oannot  aay  that  there  la  inch 


danger  of  nncontrolled  le^slatim  opcm  tiio 
subject  as  to  reasonably  require  a  constmc* 
tlon  limiting  the  ^ect  of  this  portioa  of  Uu 
charter  as  contraded  by  petitioner. 

.Petitioner  next  relies  upon  certain  prln- 
cU>les  of  statutory  construction,  namely,  that 
the  express  Indusion  of  one  thing  Is  tanta- 
mount to  the  exclusion  of  another,  and  that 
the  meaning  of  a  word  may  be  ascertained  by 
reference  to  the  meaning  of  words  associated 
with  it  It  is  Insisted  that  the  application  of 
these  maxims  requires  that  subdivision  21 
of  section  2  of  article  1  of  the  charter  be 
Interpreted  as  a  restriction  to  the  power  to 
regulate,  for  the  reason  that  the  latter  por- 
tion of  the  subdivision  refers  expressly  to 
the  regulation  and  suppression  of  certain  oc- 
cupations which  are  In  themselves  noisome 
or  unhealtbful.  We  do  not  think  that  these 
maxims  are  to  be  so  applied.  Indeed,  the 
very  fact  that  the  opening  provisions  of  the 
subdivision  refer  to  all  lawful  businesses  and 
callings  and  use  words  well  recognized  as 
expressing  an  authorisation  to  tax  for  rev- 
enue purposes,  while  the  dosing  provisions 
refer  to  businesses  noisome  or  unhealthful 
in  themselves  and  contain  words  apt  to  au- 
thorize control  and  pnrfUbltlon,  Indicates 
clearly  that  the  subdlvlsloD  deals  with  two 
separate  and  distinct  matters,  namely,  the 
taxation  of  all  lawful  businesses  ^p(^  the 
police  control  of  all  noisome  ot  unhealthful 
busbiesees.  Neither  provision  can  be  con- 
strued to  exclude  or  absorb  the  other* 

[B]  rpon  this  phase  of  the  case  petitioner 
finally  contends  that  -by  the  ^lAaiter  i^nend- 
nuut  of  1913  the  power  of  Uie  dtr  to  tanpose 
Ucvise  taxes  was  ndijeeted  to  the  general 
iAwa  of  the  state,  whlcb,  as  w«  have  already 
indicated,  prohibit  the  imposition  of  license 
taxes  fbr  revesaoe  porpOMS.  As  It  atood 
prior  to  1918,  tiie  charter  anOiodMd  tiie  dty 
"to  license  and  regulate  the  carrying  on  of 
any  and  all  professions,  trades,  callings,  and 
occupations.  •  *  As  amended  In  iStlS, 
the  chartN  authorizes  Oie  city  "to  license  and 
regulate,  «nder  ^rmersl  and  wUform  louw, 
any  lawAil  bnslBess  or  calling:  *  *  *" 
(Italics  ours.)  Petitioner's  eontentlaa  tm  this 
behalf  is  that  the  words  ''general  and  uni- 
form laws'*  as  used  In  the  charter  amend- 
ment should  be  construed  to  read  "general 
laws  of  the  state  of  Callfomla."  We  cannot 
so  construe  them  without  doing  plain  and 
obvious  violence  to  the  charter.  The  only 
basts  for  petitioner's  contention  that  there 
was  an  Intent  to  render  the  charter  subordi- 
nate to  state-wide  laws  on  the  subject  Is 
the  use  of  the  adjective  "general."  which  Is 
often  used  to  describe  state-wide  laws.  The 
significance  of  this  fact  la  very  cdlght,  Indeed, 
when  we  consider  that  the  obvious  purpose 
of  the  charter  was  to  safeguard  the  exer- 
dae  of  the  taxing  power  by  forbidding  dis- 
criminatory laws,  and  that  in  this  connection 
the  vo^  "gfJUsraX"  and  "unlfon]^"  aa  4p- 


Digitized  by  Google 


OU.) 


BX  FABTB  VtOWAX 

nM  P.) 


405 


lAed  to  laws,  ban  a  wtil-daflned  and  sen- 
©rally  accepted  meaning  as  aatltbetlcal  to 
"special"  CO-  dltcHmlnatoiT  Ift^u  Tbat  tbe 
word  "general"  was  nsed  in  tills  aense  la 
further  Indicated  by  tbe  use  of  the  correlated 
adJectlTe  '*tmUorm."  Th&  words  "general 
and  uniform  laws"  as  used  In  tbe  charter  as 
amended  woidd  certainly  be  Interpreted  by 
tbe  aToage  person  as  referring,  not  to  state- 
wide laws,  but  to  tbe  enactmeiit  of  lawa  w 
ordljiamcea  by  tbe  l^ialatlTe  body  of  tlw 
d^.  We  can  see  mo  good  reaaon  iSor  aOoot- 
ing  a  dlffwant  or  more  technteal  Interpreta- 
tkm. 

[t]  Our  conclasttm  la  that,  not  only  doea 
tbe  cbarter  not  probltdt,  but  It  expiesdy 
autborlzes  tbe  imposition  of  a  tax  upon  peti- 
tioner's business  for  tbe  pari>ose  of  raising 
revenue. 

[7]  OnUnance  No.  Sft,600  (New  Series)  pro- 
▼idea  tbat  tbls  tax  mky  be  recovered  In  a 
dvU  action  as  a  debt  It  also  prorldea  tbat 
ttae  act  of  doing  business  without  tbe  pay- 
ment of  tbe  tax  shall  be  a  crime,  and  shall 
be  punlahable  as  such.  For  the  commission 
of  this  crime  petitioner  has  been  imprlsfmed. 
This  Imprisonmoit  does  not  violate  bis  con* 
stitnttonal  right  not  to  be  arrested  for  dtbt. 
Imprisonment  for  debt,  as  such  Imprisonment 
la  dcAned  in  our  oonstitutltmal  guarantieB, 
la  necessarily  imprisonment  in  a  dvll  action 
for  debt.  As  such  Imprlsonmoit  existed  In 
tlie  Bbigllsh  common  law,  it  waa  a  provision- 
al Temady  strictly  anal^us  to  tbe  present- 
day  reme^  of  atta<^unrat  of  goods.  It  is 
against  aoch  attwduuents  that  tbe  constlto- 
ttonal  guaranties  against  Impilsmment  for 
debt  are  directed^  Tbey  have  no  applicatica 
whatevOT  to  imprisonment  for  crime,  and 
ledalattvft  bodtea  are  free  to  pwrlde  for 
punUbment  by  Imprisonment  of  oBtedera 
who  commit  acts  denominated  by  the  said 
leg^latlve  bodSes  as  offenses  against  tbe  pub- 
lic, provided,  <a  course  that  other  constitu- 
tional limitations  are  not  violated  Rosen- 
bloom  V.  State,  64  Neb.  842,  89  N.  W.  1088, 
67  U  R.  A.  922. 

We  proceed  next  to  a  consideration  of 
petitioner's  contention  tbat  the  ordinance  Is 
unlawfully  diBcrlmlnatory  In  Its  operation 
and  effect,  and  Is  in  other  respects  unreason- 
able. 

[I]  We  need  only  mention,  in  passing,  tbe 
coDtratlon  that  the  ordinance  is  uncertain 
In  that  section  153  Imposes  a  license  tax 
upon  all  persons  conducting,  managing,  or 
carrying  on  any  business,  whether  as  a  "mer- 
chant, manufacturer  or  otherwise,"  without 
deflning  more  spedflcally  the  business  In- 
dnded.  Petitioner  has  answered  this  objec- 
tion liimself.  He  concedes  In  his  reply  brief 
that,  bad  the  section  referred  to  merchants 
and  manufacturers  only,  It  would  hare  been  ; 


tbe  predae  intersffetatlon  wlikSi  Is  to  be  idac- 

ed  upon  tbe  section. 

[1]  It  is  also  objected  tbat  tbe  ordinance 
(%>erates  onequally  by  reason  of  tbe  fact  that 
It  adopts  a  method  of  gradation  based  upon 
gross  receipts  saob  that  tbe  business  whose 
gross  receipts  are  just  within  the  maxiraiim 
amount  fer  a  given  class  enjoys  an  excmp- 
ticm  practically  equal  to  tbe,  difference  be- 
tween the  nrnyjixiyttn  and  m^nt"nim  amounts, 
while  no  such  exemption  is  enjoyed  by  the 
business  whose  gross  receipts  are  just  above 
tbe  minimum  amount  for  the  given  class. 
Hiis  objection  Is  but  the  expression  of  the 
effect  of  daaslflcatloa  by  amount,  and  has 
been  frequently  mAde  before  and  been  con- 
sidered by  the  courts.  Their  Judgment  has 
been  uniformly  adverse  to  the  contention  of 
petiUooer  herein.  Sacramento  v.  Crocker, 
1«  cat.  120;  aark  v.  TituevUie,  184  U.  S. 
829,  22  Sup.  Ot.  383,  48  L.  Bd.  &f,9;  Magouq 
V.  Sav.  Bank,  170  U.  S.  283;  State  v.  Ins. 
Co.,  40  La.  Ann.  463,  4  South.  604.  We  do  not 
think.  It  necessary  to  review  tbe  cases  or 
enter  into  the  reasoning  upon  which  they 
were  based  further  than  to^  say  that,  while 
It  Is  c(mcelvable  that  a  legislative  body  might 
undertake  to  classify  by  amount  In  a  manner 
so  arbitrary  and  unreasonable  as  to  be  con- 
fiscatory, no  such  case  baa,  so  liar  as  we  are 
aware,  been  presented  to  the  oourtsj  Cer- 
tainly such  a  case  Is  not  iwesented  hwetn. 

[1Q]  Ttae  remaining  oltfeeti<mB  to  the  (vdl- 
nanc^  baaed  upon  alleged  dtacrlmluationA 
therein,  will  not  be  considered,  for  Oie  refumn 
tbat  these  claimed  dlscrlmlnatlonB  do  not 
work  any  injustice  upon  petitioner  or  violate 
his  rights.  Admittedly,  all  persons  engaged 
in  tbe  same  bualuess  as  that  of  petitlmiOT, 
namely,  that  of  retail  grocer,  are  governed 
by  the  general  provisions  of  section  153  of 
the  ordinance,  and  the  only  distinction  made 
by  that  section  between  such  persons  Is  to 
be  found  In  tbe  fact  that  the  tax  Is  propor- 
tioned to  the  amount  of  the  business  done. 
Petitioner  Is  therefore  confronted  with  the 
general  rule  that  a  person  not'  wltbln  tbe 
dass,  whose  constitutional  rights  are  invaded 
by  an  alleged  discrimination,  cannot  com- 
plain. Hatch  r.  Reardon,  204  TJ.  S.  162,  160, 
27  Sup.  Ct  1S8,  61  L.  Ed,  415,  9  Ann.  Oes. 
736;  Jeffery  Mfg.  Co.  v.  Blagg,  235  U.  8.  571, 
36  Sap.  OL  137,  69  L.  Ed.  364;  Bx  parte 
Quong  Wo,  161  CaL  222,  233.  118  Pac.  714 ; 
Brown  V.  Lob  Angeles,  192  Pac  716.  Inas- 
much as  It  has  not  been  pointed  out  that 
there  Is,  in  the  present  case,  any  circum- 
stance giving  rlae  to  »  reason  why  this  gen- 
eral rule  should  not  be  applied  (see  Buchan- 
an V.  Warley,  245  U.  S.  60,  38  Sup.  Ct  16,  62 
L.  Kd.  149,  L.  R.  A.  1918C,  210,  Ann.  Caa. 
1918A,  1201,  and  Quong  Ham  Wah.  v.  Ind. 
Acc.  Com.  192  Pac.  1021).  petitioner's  objec- 


■uffldently  certain,  while  he  demonstrates  |  tlon  In  this  behalf  must  be  held  not  maln- 
in  his  opoiing  bri^  that  such,  in  fact,  is  \  talnablfli 
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Petitioner  has,  consequentiy,  no  gronnd  for 
complaint  on  account  of  his  Imprisonm^t 
because  of  his  violation  of  the  ordinance  In 
gnesdon,  and  the  writ  la  accordingly  dis- 
charged. 

We  concur:  ANGELLOTTI.  O.  J. ;  ObNUnc, 
J.;  SHAW,  J.;  WILBUR,  J.;  SLOANE,  J.; 
LAWLOR,  J. 


Ex  parts  QALUSHA.  (Cr.  2314.) 

(Sapreme  CourC  of  CaliCoroia.   Jan.  19,  1921.) 

1.  Attorney  and  client  ®=3l4— Attorneys  not 
officers  of  the  state. 

Attorneys,  though  in  one  sense  officers  of ' 
the  court,  are  in  no  sense  officers  of  the  state, 
and  do  not  hold  a  pahlic  trust. 

2.  Lloensss  <&=96(3)— State  may  delegate  to 
city  power  to  Impose  occupational  tax  on  law- 
yers. 

A  state  may  impose  an  occnpational  tax  up- 
on persons  edgagcd  in  the  practice  of  law,  and 
may  delegate  such  power  to  a  mnnlcipaliCy ;  the 
imposition  of  atich  a  tax  not  being  an  interfer- 
ence with  state  .afaira  or  with  state  regula- 
tions. 

3.  Municipal  corporations  <s»S8— Charter  held 
a  limitation  upon  and  not  a  grant  of  powers. 

Los  Angeles  Oity  Charter,  in  view  of  ar- 
ticle 1,  8  2,  subd.  SI,  Const,  art  11,  S  6,  is 
a  limitation  lipon  power,  rather  than  a  grout 
of  powers,  so  far  as  municipal  affairs  are  con- 
cerned. 

4.  Licenses  «=>6(l)— City  held  authorized  to 
Impose  occupational  tax  for  revenue  only; 
•'license  and  regvUte." 

Los  Angeles  City  Charter,  etapowcring  city 
to  "license  and  regulate**  any  lawful  bus!- 
nesB  or  ealling,  held  to  authorize  dty  to  im- 
pose an  oceupa^nal  tax  for  revenue  purposes 
only. 

5.  Lloeasss  «=36(3)  — Charter  auHiorizlBa  city 
to  tax  asy  "business"  or  "ealliaB"  bald  ts 
authorize  tax  against  lawyers. 

Los  Angeles  City  Charter,  empoweiinf  eit7 
to  license  and  regnhite  "any  lawful  business  or 
calling."  held  to  authorize  city  to  tax  persons 
practicing  law,  since  the  words  "business"  and 
"calling"  include  peraona  following  the  pro- 
fessions, as  well  as  those  engaged  at  work  of 
a  more  purely  commercial  nature. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bnti- 
neBs;  Calling.] 

In  Bank. 

Application  for  writ  of  habeas  corpns  by 
Klon  G.  Galusha  against  George  K-  Home, 
Chief  of  Police  of  the  City  of  Loa  Angeles. 
Writ  discharged. 

Engene  D.  Williams,  Benjamin  E.  Page, 
Arthur  C.  Burt,  Hugh  M.  Bode,  and  J.  B. 
Scott,  all  of  Los  Angeles  <Engene  Overton, 


of  Los  AngsAea,  of  coonsd),  for  pettttonw. 

Er:vrln  W.  Wtdney,  Oi^  Proseeator,  Charles 
S,  Bumell,  City  Atty.,  and  Wm.  P.  Blealey, 
Asst  City  Atty.,  all  of  Los  Angelea,  for  i«- 
apondent 

LENNON,  J.  Petitioner  was  arrested  and 
held  in  custody  under  the  charge  of  carrying 
on  the  profession  of  attorney  at  law  In  the 
dty  of  LoB  Angeles  without  inylng  the  li- 
cense tax  Imposed  npon  persons  ei^ged  In 
that  profession  by  section  152  of  the  ordi- 
nance of  the  said  dty  of  Loe  Angeles,  desig* 
nated  as  No.  39,000  (New  Series).  In  the 
present  proceeding  petitioner  questions  the 
validity  of  the  tax  thus  imposed.  The  only 
feature  of  the  ordinance  attadced  la  its  ap* 
plication  to  the  profession  of  attorney  at  law, 
and  the  single  question  presented  to  this 
court  for  determination  In  this  case  is  wheth- 
er or  not  the  dty  of  Los  Angeles  can  legally 
Impose  a  license  tax  upon  the  business  or 
profession  of  attorney  at  law  la  so  tar  as 
that  business  or  profession  may  be  carried 
on  within  the  said  dty. 

The  salient  argument  advanced  in  support 
of  the  negative  of  this  proposition  Is  that,  ow- 
ing to  their  peculiar  position  as  officers  as- 
sisting the  courts  of  the  state  In  the  adminis- 
tration of  justice,  and  owing  to  the  super- 
vision whlcb  the.  state  Is  already  exercising 
over  these  officers,  the  control  of  the  ooadl- 
tions  upcm  which  the  profession  of  attorney  at 
law  may  be  carried  on  Ls  solely  a  state  affair, 
whlcb  cannot  be  delegated  to  a  muuldpality. 
This  argument  is  based  upon  a  misconcep- 
tion of  the  status  of  the  attorney  at  law  and 
of  the  theory  upon  which  the  occupational 
tax  is  imposed. 

[1]  While  attorneys  are,  in  one  aenae,  of- 
ficers of  the  court,  they  are  in  no  sense  offi- 
cers of  the  state,  nor  do  they  hold  a  "public" 
trust.  Ex  parte  Yale,  24  CaL  241,  85  Am. 
Dec.  62.  The  adequate  protection  of  public 
interests,  as  .well  as  Inherent  and  inseparable 
peculiarities  pertaining  to  the  practice  of  law. 
require  a  more  detailed  supervision  by  the 
state  over  the  conduct  of  this  profession  than 
In  the  case  of  almost  any  other  profession  or 
business.  This  circumstance  however,  doee 
not  alter  the  fact  that  attorneys  are  not  pub- 
lic oflleers,  but  are  engaged  In  a  private  pro- 
fession pursued  primarily  for  pecuniary  prof- 
it. .  "The  manner,  terms,  and  conditions  of 
their  admission  to  practice,  and  of  their  con- 
tinuing in  itractlce,  as  well  as  their  powers, 
duties  and  privileges,  are  proper  subjects  of 
legislative  control  to  the  same  extent  and 
subject  to  the  same  limitations  as  In  the  case 
of  any  other  profession  or  business  that  is 
created  or  regulated  by  statute.**  Ex  parte 
Yale,  supra.  The  wdght  of  authority  In  this 
country  Is  to  the  effect  that  there  Is  nothing 
which  particularly  exempts  the  attorney  from 
bearing  a  Just  share  of  necessary  public  bur- 
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dena^  and  tbat  consequently  an  attorney  can 
claim  no  peculiar  exemption  from  an  occupa- 
tional tax  imposed  directly  by  the  state  for 
revenne  purpoaes.  '  Cousins  v.  State,  50  Ala. 
U3,  20  Am.  Rep.  290 ;  State  t.  King,  21  La. 
Ann.  201 ;  Simmons  v.  State,  12  Mo.  268,  49 
Am.  Dec.  131;  Langullle  v.  State,  4  Tex.  App. 
312.  Apparently  the  only  authority  to  tbe 
contrary  la  the  so-called,  "Lawyers  Cases"  of 
TeDnessee.  65  Tenn.  <8  Helslc)  &6S. 

[f]  As  la  the  case  of  other  profesfdfms  or 
bnsittesses  which  can  be  taxed  by  the  state, 
tbe  cases  hold  tbat  the  state  can  delegate  to 
a  municipality  the  power  to  impose  a  tax  for 
the  privilege  of  following  the  practice  of  tbe 
profession  within  tbe  Jurisdiction  of  the  mu- 
nicipality. Goldthwalte  t.  Montgomery,  60 
Ala.  486;  St.  Louis  v.  Sternberg,  69  Mo.  289, 
Id.,  4  Mo.  App.  453;  WUmlngtou  v.  Macks, 
80  N.  C.  88,  41  Am.  Rep.  443.  The  imposition 
of  an  occupational  tax  by  a  municipality  up- 
on tboee  engaged  in  the  practice  of  the  legal 
profession  Is  not  an  interference  with  state 
alTalrs.  The  mere  compliance  with  certain 
preregnlsities,  In  return  for  which  a  license 
to  practice  law  is  granted  by  the  state,  does 
not  place  a  person  beyond  the  range  of  addi- 
tional regulation  of  the  conditions  upon 
which  tbe  license  may  be  used.  The  munici- 
pality, in  Imposing  an  occupational  tax  up<Hi 
attorneys,  is  not  Interfering  with  state  regu- 
lations, for  It  Is  not  attempting  to  prescribe 
qnalificatlous  for  attorneys  different  from  or 
additional  to  those  prescribed  by  the  state. 
It  la  merely  providing  for  an  Increase  In  its 
revenue  by  Imposing  a  tax  upon  those  who, 
by  pursuing  their  profession  within  its  lim- 
its, are  derirti^  benefits  from  the  advantages 
wpedally  afforded  by  the  city.  The  tax  is 
levied  uiMm  ttie  bustneaa  of  practidng  law, 
ratber  than  upon  a  person  because  Iw  la  an 
attomcj  at  law.  Ex  parte  Johnson  (App.) 
190  Psc.  8BZ.  A  lieett»  to  practice  does  not 
carry  with  It  exemption  from  taxation.  Tbe 
fact  that  the  state  has  itself  Imposed  no  oc- 
cupational tax  upon  attorneys  Is  of  no  conse* 
qnence.  "The  omission  of  the  state  to  tax 
lawyers  does  not  affect  the  express  power  of 
the  dty  to  impose  a  tax  upcHi  them.  That 
power  is  not  thereby  abrogated.  It  Is  of  fre- 
quent occurrence,  that  the  state  omits  to  imr- 
pose  taxes  of  this  kind,  or  omits  some  partic- 
ular subject  of  taxation,  to  which  the  power 
of  taxation  of  municipal  corporatl<ms  ex- 
tends, and  no  diminution  of  that  power  is  In- 
tended." Ex  parte  Montgomery,  64  Ala.  463. 
We  are  constrained  to  conclude,  both  upon 
reason  and  authority,  that  the  state  may  Im- 
pose an  occupational  tax  upon  persona  engag- 
ing In  the  practice  of  law,  and  may  delegate 
this  power  to  a  municipality. 

[3]  Petitioner  then  raises  the  question  as 
to  wheHier  or  not  such  power  has,  in  fact, 
been  delegated  to  the  city  of  Los  Angeles. 
It  must  be  borne  in  mind  that,  as  stated  In 
Matter  of  Nowak.  19»  Pac  402.  this  day  de^ 
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dded,  the  dty  of  Los  Angdes  Is  operating  un- 
der a  charter  amended  so  as  to  render  the 
charter  a  limitation  upon  powers  rather  than 
a  grant  ot  powers,  so  far  as  munidpal  af- 
fairs are  concerned.  Charter  of  City  of  Los 
Angeles,  art  1,  }  2,  subd.  61 ;  Const.  Cal.  art 
11,  S  6.  Hie  question,  then,  is  not  whether 
the  diarter  grants  the  power  to  Impose  the 
tax,  but  .whether  It  prohibits  the  tax,  and 
no  such  prohibition  Is  to  be  found  lo  the  char- 
tor.  Even  If  it  be  conceded,  however,  tbat  an 
eii^ress  grant  of  power  is  necessary  in  the  In- 
stant case  tot  the  reason  that  the  taxRti<m 
of  attorneys  is  not  a. purely  municipal  affair, 
but  one  In  which  the  state  is  directly  concern- 
ed, that  would  not  defeat  the  tax  In  question, 
for  the  charter  does  contain  an  express  grant. 

[♦,  8]  The  charter  of  the  dty  of  Los  Ange- 
les confers  upon  It  the  power  "to  license  and 
regulate  under  general  and  uniform  laws, 
any  lawfal  business  or  calling;  to  fix  the 
amount  of  license  tax  thereon,  and  to  pre- 
scribe  the  manner  of  enforcing  the  sam& 
•  •  •  "  In  the  ease  of  the  dty  of  Los  Angeles 
the  power  "to  license  and  regulate"  Indndect 
the  power  to  Impose  a  tax  for  revenue  pur- 
poses only.  Tbe  reasons  for  this  Interpreta- 
tion are  fully  stated  in  the  recent  decision  of 
In  the  Matter  of  Nowak,  supra,  and  need  not 
be  r^ated  here.  The  case  of  Sonora  v. 
Curthi.  137  Cal.  583,  70  Pac.  674,  wherein  it 
was  held  that  the  dty  of  Sonwa  had  no  pow- 
er to  Impose  upon  attonrays  a  tax  fm  revenue 
purposes  only,  is  not  In  point,  for  the  reason 
that  tbe  dty  whidi  passed  the  ordinance  in 
that  case  was  not  operating  under  a  freehold- 
era*  charter,  as  Is  the  city  of  Loa  Angdes. 
Ex  parte  Braun,  141  Cal.  204,  74  Pac.  780; 
In  the  Matter  of  Nowak,  supra.  The  grant 
of  a  power  to  tax  tbr  revenue  purposes  "any 
lawful  business  or  calling"  is  suffldently  defi- 
nite to  confer  the  power  to  tax  those  practlo* 
Ing  the  legal  profession.  The  present  phrase- 
ology of  tbe  charter  was  adopted  fa  1913. 
Prior  to  tbat  time  the  terms  used  were  "pro- 
fesslons,  trades,  tailings,  occupations  or  otb.- 
er  business.**  The  amendment  of  191S  did 
not  constitute  a  restriction ;  it  is  equally  as 
broad  and  comprehensive  as  tbe  previous 
wording.  The  word  "buslnesB"  is  defined  in 
the  New  Standard  IMctlonary  as ; 

"1.  A  pursuit  or  occupation  that  employs  or 
requires  energy,  time  and  thought;  trade; 
prof essioQ ;  calling." 

The  same  dictionary  deSnes  "calling"  as: 

"Habitual  occupation;  regular  work  or  duty 
to  which  one  is  called;  a  vocation  in  Kfe; 
profession." 

Clearly  these  terms  Indude  those  foUawlng 
the  professions  as  well  as  those  engaged  In 
work,  of  a  more  purely  commerdal  nature. 
It  is  true  that  some  cases  seem  to  hold  that. 
In  delegating  the  power  to  tax  attorneys,  a 
state  must  specifically  mention  them  (^t  Lou- 


Digitized  by  Google 


408 


19B  FAOIFIO  BBFOBTBIB 


(0»L 


iB  T.  lAnchlln.  48  lC<k  BB0>;  on  tlw  other 
hand,  It  baa  been  held  tbat  where  a  city  was 
authorised  in  general  words  to  tax  **aU  such 
caUlnga,  trades  and  empIoTmenti  aa  Ute  pub- 
He  good  may  reanlre,**  a  tax  mlg^t  be  ImpM- 
ed  on  tlie  occnpattm  <tf  attorney  at  law. 
Abraham  t.  City  of  Boseburg,  55  Or.  858,  lOS 
Pac  401,  Ann.  Cas.  1812A.  687.  In  the  ab- 
aenoe  of  constlttttional  or  statutory  restrlo- 
tlona,  there  is  no  reason  for  making  a  parUe- 
ular  ^c^itlon  of  the  1^1  profeaidon,  and 
where,  as  In  the  prraent  case,  the  wordhig  of 
the  charter  Is  sufficiently  broad  to  Indnde 
other  professions  In  the  delegation  of  the 
power  to  tax,  It  must  also  be  held  to  embrace 
the  legal  professlrai. 

The  tax  Is  valid  and  the  writ  la  tlierefore 
discharged. 

We  concur:  ANGELOTTI,  O.  J.;  OMJBY, 
J.;  SHAW,  X;  WILBUR.  J.;  SLOANB,  J.; 
LAWLOB.  J. 


WALLI8  el  al.  v.  SOUTHERN  PAC.  CO. 
(S.  F.  8018.) 

(Supreme  Court  of  California.   Jan.  17,  iSZl.- 
Rehearing  Denied  Feb.  14,  1921.) 

(.  Negrigenoe  «»i32(3)-evMeim  of  kablt  of 
caution  admlHlble  oa  lisao  of  eoatrlbutery 

negUgenoe. 

On  the  issne  of  ooatribntory  negUgence  of 
one  killed  by  a  trahi  at  a  croflslng,  erldenee 
of  bis  haldt  of  cantiont  8t<q»ping  his  team  at 
croBidngs,  and  when  necessary  going  ahead  to 

ascertain  If  a  train  was  approaching,  was  ad- 
missible, at  least  where  tlkere  was  a  space 
within  which  he  might  hare  stopped  to  look  and 
listen,  as  to  which  there  was  no  eyewitness, 
though  BO  far  as  he  was  seen  he  did  not  do  so. 

2.  Appeal  aad  error  •=s>l066  —  Uawarraated 
aabmlaaloa  of  iMt  eloar  ohaaee  laaaa  vrejn- 
dlelal. 

OiTlng  an  Instmctlon  anbmltting  the  lasae 
of  last  dear  chance  when  there  was  not  suffi- 
cient evidence  to  justify  the  snbmlaslan  is  prej- 
udicial error, 

3.  Negligesoe  «8b>83— Unt  oloar  dHUMe  doe- 

tiine  stated. 
To  make  one  liable  under  the  last  clear 
chance  doctrine,  not  only  must  be  have  been 
aware  of  tiie  danger  in  time  to  avert  It,  hot 
be  mast  have  known  or  had  reason  to  believe 
that  the  person  Injured  was  oUivioas  of  the 
danger  and  in  a  position  where  he  could  not  «x- 
trit-'ate  himself  from  it 

4.  Railroads  «»350(33)— Evideaoo  iasnllleleat 
for  submlssioa  of  last  elear  oliasee  dootrine. 

Evidence  of  engineer  having  seasonably 
realised  or  had  reason  to  realise  that  a  person 
approaching  ctMsinff  waa  oblMons  of  danger 
tAeld  Insnfflduit  for  robmlseton  of  laat  dear 
chance  doctrine. 


In  Bank.  • 

Appeal  from  Snperlor  Ooorb  Alnnw^ 

County;  Fred  Y.  Wood,  Judge. 

Action  by  Elizabeth  Wallla  and  others 
against  the  Southern  Padftc  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Bevaned. 

A.  A.  Moore,  Stanly  Moore,  and  Geo.  K. 
Ford,  all  of  San  Francisco,  tor  appellast. 
Clarence  A.  Henalng,  of  8an  VtaneHaeo,  tor 

respondents. 

SLOANE,  J,  This  Is  an  appeal  frpm  a 
Judgment  In  favor  of  the  plalntifTs,  heirs  of 
Thomas  Henry  Wallls,  in  an  action  to  recov- 
er damages  for  the  latter*8  death,  caused 
from  his  being  run  tuto  by  an  engine  of  one 
of  defendant's  trains. 

The  accident  occurred  on  the  evening  of 
October  16,  1909,  at  the  Intersection  of  Oak 
street  and  First  street  in  the  dty  of  Oak' 
land.  The  deceased  was  driving  a  lumber 
wagon*  drawn  by  two  horses,  south«^y  on 
Oak  street.  The  train  was  approadilsg 
from  the  east  on  the  tracks  of  defendant 
company  on  First  street.  There  was  no  load 
or  bed  on  the  wagon,  and  decedent  was  seat- 
ed on  what  Is  termed  the  dnch,  about  mid- 
way between  the  front  and  rear  wheels. 
Just  as  the  wagon  reached  a  point  where  the 
driver  waa  midway  between  the  rails  of  the 
railroad  track  it  was  stm(±  ttie  engine 
and  the  driver  was  killed. 

The  case  was  tried  before  a  jury,  wMcb 
returned  a  verdict  for  iMalntltts  in  the  sum 
of  ?3,1500. 

Plalnturs*  case  rests  upon  allegatlODs  of 
ne^Hgence  of  defendant  In  running  its  train 
at  unlawful  and  excessive  ^>eed  and  In  Its 
taflnre  to  oxerdse  due  care  la  giving  wamfaiff 
of  its  approach-  Defoidant,  besldea  denylnir 
its  own  negligence,  pleads  contrllmtory  neg- 
ligence of  the  deceased  In  talUng  to  stop, 
look,  aad  listen  before  atfceniptlnc  to  croM 
the  track. 

That  negligence  of  the  defndant  In  eneed- 
Ing  the  speed  limit  was  shown  by  Um  evt- 
denoe  Is  not  seriously  disputed.  On  the  de- 
fense of  omtrlhutory  negligmoo  there  was  no 
direct  testimony  as  to  whether  or  not  the  de- 
cedent took  any  precantioas  to  ascertain 
wfaeth»  the  track  was  dear  before  driving 
upon  it,  but  there  were  circumstanoes  glvea 
in  evidence  which  mlj^t  Juatl^  an  inference 
tbat  the  decedent  did  not  exwdso  audi  pra- 
cauUon. 

[1]  One  of  the  grounds  urged  by  dafaidant 
for  a  reversal,  and  the  only  one  npbeld  by 
the  District  Court  of  Appeal,  is  aUeged  uxor 
of  the  trial  court  In  admittlDg,  over  defend^ 
ant's  objection,  testimony  of  pialwt^^s'  wit- 
nesses that  the  decedent  on  other  occasions, 
not  only  at  this  crossing,  hot  elsewhere,  was 
in  the  habit  of  sttvphw  his  team,  and,  wheo 
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necessary,  going  ahead  to  tbe  railroad  trade 
to  ascertain  If  any  train  waa  approaching. 
The  objectioif  to  this  testlmoi^  waa  nu.de 
generally  on  the  grounds  that  It  was  Incom- 
petent, Irrelevant,  and  Immaterial,  but  the 
more  spedflc  ecnttention  of  counsel  for  de- 
fendant was  that  auch  evldoice  of  custom  or 
habit  to  support  a  presamptlon  of  conduct 
In  a  given  case  was  permissible,  if  at  all, 
only  when  there  was  no  eyewitness  to  the 
tact.  The  language  of  counsel  In  supplement- 
ing his  general  objection  was: 

"If  there  is  evidence  of  any  eyewitness,  then 
It  is  not  admissible.  I  think  unless  there  is 
evidence  that  there  is  no  eyewitness  it  would 
be  very  doubtfuL" 

After  the  court  had  overruled  the  objec- 
tion,  counsel  for  d^endant  stated: 

"I  want  the  evidence  to  go  in  subject  to  my 
objection  that  it  is  incompetent,  irrelevant,  and 
immaterial  and  no  sufficient  fouDdadon  has 
been  laid.  •  •  *  That  is  tbe  only  point. 
Mr  theory  Is  tiist  it  must  first  appear  there  was 
no  eyewitness.  *  *  *  It  is  addressed  to  that 
only  In  this  particular,  tiiat  it  has  not  been 
lAown  there  was  no  eyewitness,  and  It  Is  in- 
eompetent,  irrdevant,  and  jnunateriaL" 

We  think  It  suffidently  appears  that  de- 
fendant's objection  to  this  evidence  was  thus 
limited  to  the  condition  that  the  evidence  in- 
trodnced  was  inadmissible  If  Oiere  was  di- 
rect evidence  of  eyewitnesses  to  the  fact  It 
waa  upon  this  assumption  that  the  ruling  of 
error  was  made  by  the  District  Court  of  Ap- 
peal. Accepting  this  theory  of  the  law,  we 
doubt  It  the  ftnmdatlon  appears  In  the  evi- 
dence here  to  ezdnde  this  testimony.  No 
eyewitness  testifled  directly  on  the  subject 
or  made  reference  to  it.  Only  two  witnesses 
saw  the  decedent  as  be  approached  the  cross- 
ing. Neither  of  these  saw  him  for  more  than 
a  moment.  Mrs.  Borba,  who  lived  on  Oak 
street  a  blodc  south  of  the  crossing  op«ied 
her  door  and  looked  out  Just  as  what  vras 
probably  the  crossing  whistle  of  the  train 
sounded  at  a  point  shown  to  be  some  700  or 
800  feet  east  of  the  crossing.  At  that  time 
she  saw  ttie  decedent  driving  on  Oak  street 
toward  the  crossing  at  some  point  between 
ha  boose  and  First  street.  She  re-entered 
tbe  bouse,  dosed  the  door,  and  heard  the 
eontlnned  whistle  of  the  aigln&  J.  F.  Finn, 
tbe  engfneor  of  the  locomotive,  testifled  that 
Just  after  he  had  finished  blowing  the  cross- 
ing whistte  he  saw  the  heads  of  the  horses 
coming  into  his  line  of  vision  at  a  point 
aboot  10  £eet  from  the  north  rail  of  the  tre<& 
at  the  crossing,  and  that  he  thereupon  began 
to  soond  the  warning  whistles;  that  the 
team  continued  toward  the  track  until  the 
ooUision  happened.  We  do  not  agree  with  re- 
spondents' intennetation  of  the  testimony 
of  Urs.  Borba  that  she  saw  decedent  Just 
after  he  was  past  the  intersection  of  Oak 
and  Eint  streets.  She  distinctly  states  that 
she  saw  him  on  Oak  street  between  First  and 


Second  streets  "right  by  the  red  bunding." 
whidi  was  between  these  streets.  Hut 
would  leave  a  considerable  space  where  he 
was  not  seen  by  either  witness.  It  is  ob- 
vious that  an  interval  elapsed  between  the 
momeat  when  Mrs.  Borba  saw  tbe  deced^t 
and  when  the  moving  team  came  into  the  en- 
gineer's line  of  vision.  Tiiere  Is  room  for 
inference,  however,  that  deced«it  did  not 
stop  to  look  and  listen  In  that  brief  Interim, 
and  yet  he  might  have  done  so,  and  there  was 
no  eyewitness  to  testify  on  that  point.  The 
time  and  place  for  so  stopping  would  have 
been  as  he  came  Into  First  street,  where 
he  could  see  up  and  down  the  railroad  track. 
He  might  have  Just  started  his  team  after 
an  instanfs  halt  to  glance  up.  and  down  the 
track,  when  the  engineer  first  saw  the  heads 
of  the  horses.  If  ever  a  cause  was  entitled 
to  whatever  presumption  arises  from  habits 
of  caution  to  overcome  an  Inference  from 
adverse  circumstantial  evidence  of  negligent 
conduct,  it  arises  under  the  facts  of  this  case. 
.  We  do  not  understand  that  the  authorities 
which  uphold  the  admissibility  of  this  class 
of  testimony  only  In  the  absence  of  direct 
evidence  base  the  condition  of  its  admission 
upon  an  entire  absence  of  other  evidence  as 
to  collateral  facts  that  may  uphold  an  Infer- 
ence as  to  what  happened,  but  upon  the  ab- 
sence of  direct  testimony  of  any  eyewitness 
that  the  thing  did  or  did  not  occur.  In  this 
case  there  was  no  sndi  direct  testimony. 

The  law  governing  this  class  of  evidence 
la  perplexlngly  inharmonious.  The  weight 
of  authority,  however,  seems  to  uphold  Its 
use  under  the  conditions  stated,  that  there 
is  an  absence  of  satisfactory  testimony  of 
eyewitnesses  as  to  the  fact  In  controversy, 
while  other  decisions  and  authorities  con- 
sider it  legitimate  evidence  without  sudi  con- 
dition. This  limitation  upon  the  Introduction 
of  such  testimony  seems  rather  UloglcaL  If 
the  fact  of  the  existence  of  habits  of  caution 
in  a  given  imrtlcniar  has  any  Intimate 
evidentiary  weight,  the  party  benefited  ought 
to  have  the  advantage  of  it  for  whatever  It 
Is  worth,  even  against  adverse  eyewitnesses ; 
and  If  the  testimony  of  the  eyewitnesses  Is 
in  his  favor,  it  would  be  at  least  a  barmloas 
cumulation  of  evidence  to  permit  testimony 
of  his  custom  or  habit. 

The  only  authority  In  this  state  directly  in 
point  is  that  of  Craven  v.  Central  Pacific  R. 
R.  Co..  72  Cal.  345,  13  Pac.  878.  In  that  case 
the  plaintiff  was  suing  for  damages  result- 
ing from  a  fall  from  a  train.  The  contro- 
versy was  as  to  whether  she  was  thrown  ofT 
by  the  jolting  movement  of  the  car,  op  fell 
in  an  attempt  to  step  off  while  the  car  waa 
moving.  Testimony  was  admitted  as  against 
testimony  of  eyewitnesses  to  the  actual  oc- 
currence that  she  was  in  the  habit  of  alight- 
ing from  cam  while  they  were  still  in  mo- 
tion.  The  court  In  this  connection  says: 

"A  sensible  man,  called  upon,  out  of  court, 
to  determine  whether  or  not  a  certain  person 
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had  on  a  certain  occasion  careleadr  Jumped 
off  a  moving  train  of  cars,  and  finding  the  di- 
rect testimony  as  to  the  matter  conflicting, 
would  naturally  and  properly  give  some  weight 
to  th«  fact  that  the  person  was  in  the  habit  of 
alighting  from  cars  in  that  manoer;  and  the 
eonafderation  (rf  ancb  a  fact  in  cases  resembling 
the  one  at  bar  has  frequently  been  sanctioned 
in  court  The  evidence,  at  least,  had  some 
legal  tendency  to  show  that  plaintififa  conduct 
at  the  time  of  the  injury  was  such  as  defend- 
ant ascribed  to  her." 

If  the  evidence  of  habit  Is  to  be  recognized 
at  all,  this  unconditional  rule  would  seem 
to  be  the  logical  ground  for  its  admission. 
It  is  contended  by  appellant  that  later  deci- 
sions of  this  state,  though  not  directly  call- 
ing In  question  the  case  above  dted,  are  In 
substantial  conflict  with  it,  citing  Towle  v. 
Pac.  Imp.  Co.,  98  Cal.  342,  33  Pac.  207 ;  Cun- 
ningham V.  Los  Angeles  Ry.  Co.,  115  Cal.  561, 
47  Pac.  452;  Langford  t.  San  Dlt^o  Electric 
Ry.  Co.,  174  Cal.  729,  164  Pac.  398;  Carr  v. 
Stem,  17  Cal.  App.  397,  120  Pac.  35. 

These  are  all  cases  in  which  negligence 
was  charged  against  defendant  corporations 
tbrough  acts  of  their  servants  or  employees. 
In  each  instance  it  was  sought  to  prove  or 
di^rove  negligence  by  the  general  character 
of  the  servant  as  to  his  skill  or  Incompetraice, 
prudence,  or  carelessness  in  the  certain  line 
of  employment  involved.  Such  evidence  was 
excluded.  This  class  of  evidence  is  clearly  dis- 
tinguishable from  that  establishing  a  custom 
or  habit  of  doing  some  particular  thing  In  a 
particular  way.  Because  one  is  a  skillful 
workman  in  a  given  occupation  does  not  tend 
to  disprove  negligence  in  some  specific  act, 
but,  if  the  question  In  controversy  is  whether 
be  did  the  thing  at  all  or  his  manner  of  doing 
It,  Ills  custom  or  habit  regarding  that  partic- 
ular matter  would  be  significant.  Most  of 
the  text-writers  seem  to  recognize  the  com- 
petency of  such  testimony.  Ruling  Case 
Law,  vol.  10.  p.  1^,  §  127.  thus  sUtes  the 
doctrine: 

"A  habit  of  doing  a  thing  is  naturally  of  pro- 
bative value  as  indicating  that  on  a  particular 
occasion  the  thing  was  done  as  usual,  and,  if 
already  shown  as  a  definite  course  of  action, 
is  constantly  admitted  in  evidence" 

— but  recognizes  the  limitation  upon  such 
eridence  by  adding: 

"The  weight  of  authority  seems  to  be  against 
admitting  evidence  of  general  conduct  under 
proven  circumstances,  to  show  conduct  of  the 
same  kind  under  similar  circumstances  on  a 
particular  occasion,  when  there  were  eyewit- 
nesses of  the  occorrenoe." 

In  Thompeon  aa  Negligence,  roL  6,  |  7140, 
it  is  said: 

"Where  there  are  no  witnesses  to  the  acci- 
dent, evidence  oi  the  habitual  care  of  the  de- 
ceased is  often  admitted  on  tilie  qneitlcHt  of  his 
exerdge  of  due  care  at  the  t&ma  of  the  acci- 
dent.** 


Mr.  Oreenleaf  aayi  (1  OreeoU.  on  By.  (16th 
Ed.]  U  14j  and  14k): 

"A  babit  of  iatag  a  thing  is  niitiirally  of  pro- 
bative  Talue  aa  indieatfav  that  on  a  particular 

occasion  the  thing  was  done  as  usual,  and,  if 
clearly  shown  as  a  definite  course  of  action,  la 
constantly  admitted  in  evidence." 

In  Elliott  on  Evidence,  vol.  1,  |  172,  the 
author  says  that — 

"Evidence  of  personal  habit  is  often  of 
some  probative  value  and  is  frequently  admit- 
ted; but  such  evidence  should  not  be  admitted 
when  to  admit  it  would  violate  the  character 
rule,  and  it  caonot  ordinarily  be  proved  that 
a  person  did  or  did  not  do  a  certain  thing  at 
a  particular  time  by  shoinnB  that  he  acted  in 
a  certain  way  under  similar  circumstances  at 
other  times." 

We  find  in  Wlgmore  on  Evidence,  vol.  1, 
S  92,  the  following  strong  indora^rat  of 
habit  evidence: 

"Of  the  probative  value  of  a  person's  habit 
or  custom  as  showing  the  doing  on  a  specific 
occasion  of  the  act  which  is  the  subject  of  the 
habit  or  custom  there  can  be  no  doubt.  Every- 
day experience  and  reasoning  maks  It  dear 
enough." 

The  autbor,  however,  rery  pertineatly 
points  out  the  distinction  In  tbe  probative 
value  of  casual  and  InfreQoent  acts  alon^ 
glv^  lines  of  conduct  and  sucli  a  constant 
and  repeated  course  of  action,  as  would  In- 
dicate a  fixed  habit.  He  adds: 

"It  is  easy  to  see  why  in  a  giren  instance 
something  which  may  be  looaely  called  habit 
or  custom  ahoidd  be  rejected  beoanse  it  may 
not  In  fact  have  sufficient  regtdarity  to  make 
it  probable  that  it  would  be  carried  out  In 
every  instance  or  in  most  Instances.  Whether 
or  not  such  sufficient  regularity  exists  must 
depend  largely  upon  the  circamstances  of  eadi 
case." 

When  we  turn  to  the  decided  cases  there 
Is  sucb  a  diversity  of  facts  and  confualoD 
of  rulings  that  it  would  be  impracticable  to 
analyze  them  or  try  to  recondle  them  othnr 
than  in  a  general  way. 

In  Parsons  v.  Syracuse,  B.  &  N.  T.  R.  IL, 
1S3  App.  Dlv.  461,  117  N.  T.  Supp.  1068,  tt 
was  held  in  a  case  similar  to  this  that  evi- 
dence was  not  admissible'  for  tbe  purpose 
of  showing  that  a  decedent  who  was  killed 
while  crossing  a  railroad  track  used  care  at 
tbe  time  of  the  accident,  by  introducing  evi- 
dence of  specific  Instances  of  care  on  other 
occasions,  although  no  eyewitnesses  were 
present  In  the  opinion,  Mr.  Justice  Cheater 
said: 

"A  man  may  be  careful  on  one  occasion  and 
may  be  careless  on  another.  The  circumstances 
at  one  time  may  be  such  aa  to  induce  prudence 
while  they  may  not  at  another." 

In  that  case,  however,  it  was  merely  of- 
fered to  show  that  the  decedent  had  been 
Been  on  several  isolated  occasions  to  »tap  and 
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look  and  Itoten  at  this  crowlDg.  There  may 
have  been  many  InterreBlng  occasUnw  vben 
be  f^led  to  obaorre  tbat  precauttim. 

In  tlie  case  at  bar  tbe  teatlmony  of  the  vlt- 
neaa  Glaw  was  that  be  bad  worked  In  con- 
nection wftb  the  decedent,  not  only  In  haul- 
ing lumber  over  tbla  parUcnlar  crossiu^ 
(wbidi  bad  only  been  for  a  few  days),  but 
in  teaming  ^sewb»e  when  they  batded  hay 
and  grain  across  a  railroad  tra<^.  Tbe  fat- 
ness was  asked  if  he  was-  familiar  with  the 
practice  of  decedent  when  he  approached  a 
railroad  track,  and  If  be  knew  decedent's 
bablt  in  that  respect.  In  making  objection  to 
the  testimony  counsel  for  defendant  stated 
that  be  did  not  make  tbe  point  that  tbe  wit- 
ness had  not  had  snfflclent  observatlmi,  but 
tbat  bis  objection  was  to  evld^ce  of  dece- 
dent's custom  in  the  matter.  In  testifying  the 
witness  states  as  to  decedmt's  habit  "that  be 
would  get  off  and  look  to  see  If  there  was  a 
train  coming,"  and  that  for  the  few  days 
tbey  had  been  at  work  over  this  crossing  "be 
always  stopped,  looked  to  see  if  the  train 
was  coming."  So  tbe  evid^ce  here  was  not 
to  show  the  casual  acta,  but  a  consistent 
habit. 

In  Smith  t.  Boston  &  Maine  R.  R.  Co^  70 
N.  H.  63,  47  Atl.  290,  85  Am.  SL  Rep.  596. 
'  another  case  of  a  railroad  crossing  accident, 
evidence  was  upheld  to  the  effect  that  the  de- 
ceased "for  many  years  always  checked  bis 
horse  and  looked  and  listened  for  the  train 
at  such  crossing."  Tbe  Supreme  Court  in  tbe 
opinion  says: 

"Gate's  uniform  habit  of  Blackening  tbe  speed 
of  his  horse  to  a  walk  at  the  Waukewan  cross- 
ing, and  looking  and  listening  for  the  approach 
of  a  train  before  attempting  to  pass  tbe  cross- 
ing, tended  to  show  tbat  be  did  so  on  this  fatal 
trip.  It  was  substantial  evidence  of  the  exer- 
dae  of  care  on  that  occasion" — dting  a  num- 
ber of  New  Hampshire  eases  to  tbe  same  ef> 
feet 

This  subject  is  quite  fully  discussed,  with 
citation  of  numerous  autborlties,  pro  and 
con,  by  tbe  Oourt  of  Appeals  of  New  York  in 
the  case  of  Zucker  t.  Whltrldge,  205  N.  Y. 
50,  98  N.  El.  209,  41  L.  R.  A.  (N.  S.)  683,  Ann. 
Gas.  1913D,  1250.  In  the  trial  of  that  case 
evidence  had  been  Introduced  of  the  habitual 
exercise  of  caution  on  the  part  of  the  de- 
ceased killed  by  a  street  car  at  a  croasiug,  as 
tending  to  prove  freedom  from  contributory 
negligence  at  the  time  of  the  accident.  Tbe 
admlaaton  of  tbe  testimony  was  held  prej- 
udicial error,  but  the  ruling  was  made  on  tbe 
ground  that  there  were  ^ewltnesaea  of  tbe 
occurrence  and  expressly  withheld  any  opin- 
ion as  to  the  admiasiblUty  of  such  testimony 
where  there  was  no  direct  evidence  on  the 
subject 

The  following  cases  are  cited  in  the  fore- 
going opinion  as  disapproving  this  class  of 
evidence.  Attention  is  called  to  this  list  of 
decisions  as  indicating  bow  generally  the 


question  arose  on  testimony  ot  casual  and  but  or  support  conflicting  testimony  of  eye- 


disconnected  acts  or  upon  evidence  of  gen^l 
reputation  of  carelessness  or  incompetence 
not  going  to  a  specific  act  or  circumsCaoce: 

"In  Wisconsin,  to  show  that  the  person  injur- 
ed 'was  an  babituallj  careless  man'  (Frop- 
8om  T.  Leatbam,  80  Wis.  60S,  ftl2,  50  N.  W. 
586,  687);  in  Pennsylvania,  tbat  the  deceased 
'had  made  a  practice  of  Jnminng  from  the  ele- 
vator while  In  motion*  (Baker  v.  Irish,  172  Pa. 
528,  531,  33  Atl.  5^);  in  Connecticut,  that 
the  intestate  'was  a  careful  and  prudent  driver* 
(Morris  v.  Easthaven,  41  Conn.  252) ;  In  mi- 
nois,  'that  the  deceased  was  in  the  habit  of 
jumping  on  trains'  (Peoria  &  Pekin  Co.  T. 
Clayberg,  107  111.  644,  64S) ;  in  Iowa,  in  a  case 
where  there  was  some  evidence  that  tbe  de- 
ceased was  asleep  In  Us  buggy  when  he  drove 
on  the  trade,  'that  he  had  been  found  asleep  in 
his  buggy  on  other  occasions'  (Dalton  v.  Chi- 
cago, R.  I.  &  P.  R.  R.  Co.,  114  Iowa,  257, 
269.  86  N.  W.  272,  273);  in  Maine,  'that,  in 
tbe  opinion  of  those  who  knew  the  deceased 
well,  he  was  a  cautious  and  careful  man,'  no 
witness  having  seen  tbe  accident  (Chase  v. 
Maine  Cent  ft.  R.  Co.,  77  Me.  62,  65,  62  Am. 
Rep.  744);  in  Massachusetts,  specific  instanc- 
es of  want  of  care  in  the  engineer  in  bis  busi- 
ness of  ronning  trains  within  three  months  of 
the  injury,  before  or  after  (Robinson  v.  Fltdi- 
burg  &  Worcester  R.  R.  Co.,  7  Gray,  92,  95) ; 
also  'previous  specific  acts  of  negligence  on 
the  part  of  defendant's  engineer  known  to  its 
superintendent'  (Conners  v.  Morton,  160  Mass. 
333,  385.  36  N.  E.  860)." 

We  do  not  find  oioi^h  in  tiiese  authorities, 
or  In  tbe  rule  laid  down  In  Towle  Padflc 
Imp.  Co.,  Gunnln^iam  t.  L.  A.  By.  Co.,  and 
Lengford  t.  San  Diego  Elec.  Ry.  Ooi,  dted  in 
this  ddnion,  to  discredit  the  ruling  in  the 
CraToa  Case,  supra,  so  far  as  it  allied  to  the 
evidence  tending  to  show  a  omsistent  unl- 
fomrity  of  action  along  given  lines  Indicatinir 
a  fixed  habit;  and  applied  to  the  question  as  to 
whether  some  spedflc  act  inrolving  the  same 
trait  was  done  or  was  not  done  in  a  certain 
manner. 

Tbe  probative  force  of  evidence  of  habit, 
tbou^  not  passed  upon  as  a  rale  of  evidence 
(that  question  being  eipressly  ^thbdd),  is 
recognized  by  Mr.  Justice  Shaw  In  the  case 
of  Bresee  v.  Los  Angeles  Traction  Ca,  149 
Cal.  131,  85  Fae  152.  6  Ll  B.  A.  (N.  S.)  1069. 
In  tbat  case  the  [riaintifl  was  Injured  while 
riding  as  a  passenger  in  a  carriage  whidi  was 
run  into  by  a  street  car.  Evidence  of  the 
driver's  habitual  careles^ess  in  crossing  in 
front  of  moving  cars,  and  of  plaintiff's  knowl- 
edge of  bis  customary  want  of  care,  was  held 
admissible  as  tending  to  show  contributory 
negligence  on  the  part  of  plaintiff  in  failing 
to  keep  a  lookout  or  to  warn  the  driver  to 
watchfulness.  This,  of  course,  could  only  be 
upon  tbe  theory  that  plaintiff,  having  imowl- 
edge  that  the  driver  was  careless  in  this  par- 
ticular matter,  was  bound  In  common  pru- 
dence to  antldpate  the  probability  of  a  repe> 
tition  of  his  careless  conduct  on  this  occasion. 
Tbe  rule  admitting  evidence  of  habit  to  re- 
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wlt&eMM,  M  adopted  lo  this  state  In  On- 
Ten  T.  Cent.  Pac.  B.  R.  Co..  supra,  Is  cited 
and  KppTOveA  by  tb»  AjweUate  Court  at  In- 
diana tinder  a  similar  state  of  facts,  in  Pitts- 
burg, etc^  R7.  Co.  T.  McNeil  (Ind.  App.)  66  N. 
E.  777.  To  tbe  same  elEect  is  Denver  Tram- 
way Co.  T.  Ow«is.  20  Cola  107,  86  Pac.  S4a 
The  Supreme  Court  of  New  Hampshire  In 
tlie  case  of  ParklnBon  T.  N.  &  Ii.  B.  B.  Co.,  61 
N.  H.  416,  says: 

"Although  it  is  quite  geoerally  held  else- 
where •  •  •  that  evideQoe  of  other  specific 
instance  of  nesdigeoce  on  the  part  of  either 
party  is  not  competent,  because  raising  a  c<^- 
lateral  issue,  yet  in  this  atate  a  different  rule 
prerails,  and  has  become  eetabUshed  in  cases 
where  the  evidence  is  conflicting;  and  it  is 
held  to  be  competent  to  show  that  the  party 
charged  with  negligence  bad  performed  or  omit- 
ted the  same  act  In  the  same  way  before,  as 
tending  to  show  that  he  did  or  omitted  the  act 
at  the  time  in  question,  on  the  ground  that  a 
person  is  more  likely  to  do  a  thing  In  a  partic- 
ular way,  as  be  is  in  the  habit  of  Hoiag  •  •  • 
It." 

Glllett's  Indirect  and  Oollateral  Evidence, 
S  68,  states: 

•The  weight  of  authority  favors  the  view 
that,  where  the  direct  evidence  shows  that  an 
act  wag  done  or  omitted,  it  is  competent  to 
prove  that  a  custom  existed  prior  to  the  time 
to  do  or  not  to  do  such  an  act,  as  such  evidence 
legitimately  tends  to  uphold  the  theory  of  one 
of  the  eontending  parties." 

Other  dedBlons  upholding  Ola  <diaracter 
of  evidence  upom  one  ground  or  another  are: 
State  T.  B.  B.,  S2  N.  H.  628;  International  & 
Q.  N.  B.  B.  COh  V.  Euelm,  2  Tex.  (St.  App. 
210,  21  8.  W.  68;  Sbaber  r.  St  P..  M.  &  M. 
By.  Co.,  28  Ulnn.  108,  0  N.  W.  676;  Saffer 
T.  Dry  Dock,  etc  B.  B.  Oo.,  6  N.  7.  Supp. 
700  ;>  Bower  t.  Chicago,  etc^  B.  B.  Co.,  61 
Wis.  467,  21  N.  W.  086;  Cleveland,  etc.,  R. 
B.  Go.  V.  Uoes;  80  111.  App.  1;  Cox  v.  Chi- 
cago ft  N.  W.  By.  Co.,  82  ni.  App.  16;  Mayer 
T.  MUwatikee  St  By.  Go.,  90  Wla.  622,  63  N. 
W.  UMS;  Meier  t.  Shrunk,  70  Iowa.  17,  44 
N.  W.  200. 

Moat  of  these  caaes  tamtlve  habite  of 
ne^lgence,  but  o<  course,  habtta  of  caution 
and  prudence  are  of  equal.  If  not  greater, 
evidentiary  wd^t  Prof.  Wigmore,  in  his 
work  on  BMdence  (volume  1,  i  97),  even 
queatlona  If  acta  of  n^gence  can  be  any- 
thing more  than  casual  or  occastonaL  Ex- 
perience, however,  idll  not  support  that 
theory.  It  may  be  aald,  however,  that  pru' 
dence  and  cauttOD  In  matters  Involving  ex- 
posure to  danger  may  more  readily  become 
habitual  frmn  the  Inoantive  always  present 
to  follow  the  patii  of  safMy. 

Tbe  main  argument  whidi  seems  to  pre- 
vail with  the  authorities  ezdndSng  haUt  evi- 
dence la  ttie  fact  that  tt  Introduces  Into  the 


>  Reported  In  full  in  Uie  N«w  York  Supplemeat; 
reported  as  a  memorandum  decision  vltbout  opin- 
ion in  CI  Bun,  9». 


trial  collateral  Issnes  of  fact  tit  wUcb  13ie 
opposing  party  has  had  no  notloai  This  ood- 
ditlon,  however,  arises  in  nmnmus  Instances 
in  nearly  every  trial  «i  Um  tntiPodoetlon  of 
probative  facts,  collateral  in  tb^  nature, 
and  of  whldi  the  ultimate  flacts  pleaded  give 
no  Inkling. 

We  think  the  spvldence  excepted  to  In  this 
case  vras  pn^ly  admitted.  Tbe  weight  ot 
this  class  of  evidence,  of  course,  depends  up- 
on tbe  nature  of  the  act  and  the  fixity  ef  the 
habit  bat  that  is  a  question  which  cui 
prtHlKrfy  be  left  to  the  jury  under  proper  In- 
structlflna. 

Men  are  accustomed  to  wel^dng,  and  act- 
ing upon,  such  evidence  of  conduct  In  their 
everyday  afCalrs.  Recognition  of  its  force  la 
Been  in  the  adoption  by  the  law  of  many  pre- 
Bumptions  based  on  common  experlmce,  sucAi 
as  the  presumption  ttiat  a  letter  prop«ly  de- 
posited In  the  malls  has  readied  its  destina- 
tion In  due  time,  the  presumptltm  tb&t  tbe 
r^lar  customs  of  business  have  been  fol- 
lowed, and  tbe  express  declaration  of  our 
Code  of  a  presumption  "that  tlilnga  have  hap- 
pened •  •  •  according  to.  the  ordinary 
habits  of  lifd."  Code  Olv.  Proc.  S  IMS. 
subd.  28. 

It  may  be  doubted  if  the  Jury  In  this  ease 
was  seriously  influenced  In  Its  verdict  by  evi- 
dence of  decedents  habit  of  cauticm,  bat  we 
have  felt  justtlled'  in  devoting  so  much  at- 
tention to  the  question  because  of  tbe  gmer- 
al  uncertainty  of  the  law  In  other  Jurisdic- 
tions and  the  apparent  confusion  as  to  the 
rule  in  California  arising  out  of  the  suggest- 
ed conflict  between  the  Craven  Case  and  oth- 
er later  decisions  of  this  court  herein  cited  to 
that  point 

[2-4]  There  are  only  two  grounds  of  error 
presented.  The  first,  which  we  have  already 
ruled  upon,  is  the  adnilsslbUity  of  tbe  evi- 
dence as  to  decedent's  habits  of  caution.  The 
other  Is  alleged  error  of  the  trial  court  in 
giving  to  the  Jury  an  Instruction  submitting 
an  issue  on  tbe  last  clear  chance. 

Without  passing  upon  the  objection,  raised 
for  the  first  time  on  motion  for  a  hearing 
In  this  court,  to  the  sufficiency  in  form  of 
the  Instruction  given,  to  fully  iffesent  the 
doctrine  of  the  last  clear  diance,  we  are  com- 
pelled to  the  conclusion  that  there  was  not 
Butncient  evidence  to  Justify  submitting  this 
instruction  to  the  Jury,  and  for  this  reason 
the  Jodgmest  must  be  reversed. 

This  instruction  may  have  governed  tbe 
Jury  in  arriving  at  a  verdict  for  the  plain- 
tiif,  and,  in  tbe  absence  of  evidence  to  sop- 
port  it,  must  be  held  fatally  prejudicial. 

The  Jury  may,  under  tbe  evidence,  have 
found  the  decedent  guilty  of  contributory 
negligence.  A  verdict  for  plaintiff  after  a 
finding  of  such  negligence  could  not  be  sup- 
ported, excepting  under  the  doctrine  of  the 
last  clear  chance.  The  rule  ia  well  settled  in 
this  state  that  In  order  to  make  the  defend- 
ant liable,  notwithstanding  oontrlbutory  n^<> 
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Hgence  of  Qw  plaintiff,  tbe  aeCoidant  mast 
not  0Z1I7  be  aware  of  the  ioDgae  in  tline  to 
Kwert  It,  bat  rnuBt  alao  know  or  bare  naaon 
to  beUere  tbat  ttie  plaintiff  Is  oUlvioiu  of  tbe 
danger  and  Is  tat  a  position  wbere  be  cannot 
extricate  talms^  from  It  Arnold  t.  8.  F.  O. 
T.  Bya^  ITS  CaL  1. 164  Pac  798;  Basbam  t. 
So.  Pac.  Co.,  176  Cat.  820,  168  Pac.  8S9; 
Toong  T.  8a  Pac.  Co..  190  Pac.  86.  Tbe  only 
evidence  on  tbls  point  Is  tbat  of  tbe  »iglneer 
himself.  He  testifies  tbat  when  be  rotnded 
the  curve  some  400  or  DOO  feet  from  the 
eroeelng  he  saw  the  beads  of  decedent's 
horses  some  10  feet  from  12ie  track.  He  Im- 
mediately  Bounded  tie  crossing  whistle.  He 
doubtless  b^ered,  abd  had  a  right  to  be- 
lieve, that  tbe  drlTer  wonld  at  once  ztop 
his  team  and  not  attempt  to  cross  the  track. 
As  sorai  as  he  saw  that  the  team  was  still 
an^nacOilng  and  the  driver  not  looking  to* 
ward  blm,  bat  In  an  <qnMMdte  direction,  he 
put  on  the  emergency  brakes  wltii  fall  force, 
and  used  every  means  tsbown  by  the  evidence 
to  be  avallaUe  to  stop  his  train.  He  was 
JnsUfled  in  assandng  that  at  the  distance 
from  wfaldi  he  soonded  tbe  warning,  and 
with  file  headlight  and  noise  of  the  approacb- 
tofs  train,  tbe  driver  woaU  be  warned  of  bis 
danger.  Tbe  team  was  moving  at  a  walk, 
and,  under  ordinary  drcomstanoes  and  so  far 
as  appeared  bere,  could  have  been  pulled  up 
within  a  space  of  2  or  8  feet  Even  though 
the  train  had  been  nmoing  at  a  lawful  rate 
of  speeA,  it  would  have  bem  a  new  act  of 
enitrltmtory  negligems  for  the  driver  to  at- 
tempt to  cross  ahead  vt  it  after  tiie  warning 
was  soonded. 

TbB  remarks  of  Mr.  Justice  SOiaw  in  bis 
(Vdnlcm  In  Basbam  t.  So.  Pae,  Co.,  supra, 
spply  aptly  to  the  case  before  us.  Comment- 
tag  aatSie  last  dear  dbance  doctrine  and  the 
fkct  that  the  train  whistle  was  sounding, 
ttK  bell  rbiging,  and  the  noise  of  Ibe  moving 
train  oonriderable,  be  says: 
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"The  horees  were  in  a  slow  walk.  TLe  linea 
were  in  Coffey's  tiands.  The  horsee  were  un- 
der Ms  control.  He  could  have  come  to  a 
standstill  in  a  second.  Under  all  these  circum- 
stances it  wonld  be  extremely  anreasonable  for 
any  one  to  snppose  that  he  was  unaware  of  the 
approaching  train,  and  did  not  intend  to  stop 
before  reaching  the  track,  as  he  could  easily 
have  done,  and  as  is  the  frequent  custom. 
When  the  fireman  did,  aevertheless,  begin  to 
entertain  a  fear  that  Coffey  was  inattentive,  be 
at  once  gave  the  urgent  order  to  the  eugiDeer 
to  stop.  It  cannot  be  said  either  that  he  did 
realise  the  danger  sooner,  or  that,  in  reasos, 
wtlh  his  knowledge,  he  had  cause  to  realize  it 
sooner.  Howe  ^e  last  dear  eliance  doctrine 
never  came  into  operation," 

Such  was  tbe  situation  in  this  case. 
The  judgment  is  reversed. 

We  concur:  ANGEIX)TTI,  O.  J. ;  OLNBX, 
J.;  WILBUR,  J.;  LENNON,  J.;  SHAW,  J. 


Is  re  MILLER'S  ESTATE.   (S.  F.  9477.) 

(Supreme  Court  of  California.  Jen.  18, 1021.) 

(.  Taxatloa  «=»895(7)— InTierltanoe  tax  based 
on  set  dear  value  of  beneficial  loterest  trans- 
ferred. 

The  only  provision  for  deductions  in  the 
Inheritance  Tax  Act  la  for  debts,  but  the  plsln 
purpose  of  tbe  act  was  that  the  dear  market 
value  of  the  benefidal  interest  transferr^ 
ahoald  be  its  net  clear  value,  so  that  the  ex- 
penses of  the  administration  should  be  de- 
ducted. 

Z  TaxatioB  «=388Jf  (7)— Federal  tax  on  estate 
ehosld  be  deduoM  before  atsesslag  lataertt- 
asoe  tax. 

The  California  inheritance  tax  is  a  succes- 
sion tax  on  a  beneficial  interest  of  each  heir, 
computed  on  the  net  clear  value,  and  charge- 
able against  it,  while  the  federal  tax  under 
Revenue  Act,  tit.  2  (U.  S.  Comp.  St.  H 
6336:>^a-6336%m).  is  not  a  succession  tax, 
but  a  tax  upon  the  ratate  left  by  decedent,  so 
that  the  federal  tax  should  be  deducted  before 
determining  the  state  tax. 

3.  Taxation  $=>895(7)— rnherltance  tax  on  oor- 
porate  stock  by  state  of  corporation's  doni> 
Idle,  deducted  before  assnslng  an  assessment 
In  CaHforsla. 

Tbe  Inheritance  Tax  Law  of  Nevada  pro- 
vides a  succession  tax  on  vbat  the  transferee 
recdves,  and  where  stock  in  a  Nevada  cor- 
poration is  inherited  by  one  in  tbls  state,  the 
Nevada  tax  should  be  deducted  from  the  amount 
of  the  inheritance  before  conq»uting  our  suc- 
cession tax. 

4.  Taxation  «=9805(7)  —  Federal  sad  other 
state  aets  held  enf oroeable  though  paased  aft- 
er gift  Inter  vivos. 

In  view  of  Inheritance  Tax  Act,  {  6,  pro- 
viding for  appnusal  immediately  after  death 
of  decedent  and  according  to  market  value  in 
the  manner  provided  by  section  15,  where  a  gift 
was  made  inter  vivos  in  contemplation  of  death 
prior  to  tbe  going  into  effect  of  tbe  federal 
and  Nevada  inheritance  tax  laws,  but  tbe  gran- 
tor died  after  their  going  into  effect,  taxes  un- 
der them  must  be  deducted  to  determine  the 
snccession  taxable  here. 

In  Bank.  . 

Appeal  from  Superior  Court,  Cl^  and 
Coun^  of  San  Francisco;  Frank  H.  Dunne^ 
Judge. 

•  In  the  matter  of  the  estate  of  Henry  Miller, 
deceased.  From  an  order  and  Judgment  de- 
terraining  and  fixing  inheritance  taxes,  the 
State  of  California  and  tbe  State  Controller 
appeal.  Affirmed. 
See,  also,  176  Pac.  641. 

U.  S.  Webb  and  Matthew  Brady,  both  of 
San  Francisco,  Robert  A.  Waring,  of  Sacra- 
mento, and  H.  O.  Lucas  and  Hartley  F.  Peart, 
both  of  San  Francisco,  for  appellants. 

Edward  F.  Treadwell  and  Forrest  A.  Cobl^ 
both  of  San  Frandan^  for  respondent 
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OUSEY,  J.  This  Is  an  appeal  by  the  state 
and  the  state  controller,  in  whose  charge  la 
the  matter  of  collecting  inheritance  taxes, 
from  a  portion  of  a  common  order  and  Judg- 
ment entered  In  three  difterent  proceedings 
determining  and  fixing  the  inheritance  tax- 

payable  upon  the  death  of  one  Henry  Mil- 
ler. Miller  was  a  resident  of  California,  and 
died,  testate,  October  14,  1916.  On  April  17, 
1913,  he  had  executed  a  deed  of  trust  to 
Nellie  Miller  Nickel  and  J.  Leroy  Nickel,  as- 
signing to  thera  as  trustees  approximately 
120,000  shares  of  the  capital  stock  of  Miller 
and  Lux  Company,  a  Nevada  corporation.  It 
ia  conceded  that  the  transfer  was  made  In 
contemplation  of  death  and  is  subject  to  tax 
under  our  Inheritance  Tax  Law  in  effect  at 
the  time  of  transfer.  The  controversy  Jb  sole- 
ly aa  to  the  amount  of  the  tax. 

Immediately  prior  to  the  transfer,  but  not 
going  into  effect  until  afterwards,  the  state 
of  Nevada  adopted  an  Inheritance  Tax  Law 
(Statutes  of  Nevada  for  1913,  p.  411),  and 
thereafter,  and  prior  to  Miller's  death,  the 
United  States  adopted  the  existing  federal 
tax  act.  Revenue  Act  of  1916,  tit.  2,  39  U.  S. 
Statutes  at  Large,  pp.  777-7S0  (U.  S.  Comp. 
St.  §S  6336y_a-6336Hm).  Under  these  laws, 
the  United  States  makes  claim  for  taxes  in 
the  amount  of  nearly  $4,000,000  on  the  trans- 
fer mentioned,  and  the  state  of  Nevada  makes 
claim  for  gome  $48,000.  The  validity  of  both 
these  claims  Is  in  contest  and  as  yet  undeter- 
mined. Such  being  the  situation,  the  trustees 
named,  when  It-came  to  fixing  the  Inheritance 
taxes  on  the  transfer  under  the  California 
law,  claimed  that  in  case  the  claims  of  the 
United  States  and  Nevada  should  be  finally 
upheld,  the  amount  of  those  claims  aa  es^ 
tablished  should  be  deducted  from  the  value 
of  the  stock  transferred  in  order  to  obtain 
the  value  upon  which  the  California  tax 
should  be  computed.  The  claim  of  the  state 
and  the  state  controller,  on  the  other  hand, 
was  that  no  such  deduction  should  l>e  made. 
The  lower  court  sustained  the  contention  of 
the  trustees,  and  the  order  or  Judgment  ap- 
pealed from  provides,  among  other  things, 
for  such  deduction  to  the  extent  that  the 
validity  of  the  claims  of  the  United  States 
and  Nevada  may  be  finally  established.  It 
is  from  this  portion  of  the  order  and  Judg- 
ment that  the  appeal  is  taken. 

We  are,  of  course,  not  concerned  here  with 
the  validity  of  the  claims  of  the  United  States 
and  Nevada.  We  are  concerned  only  with 
the  result  upon  the  amount  of  tax  due  the 
state  of  California  In  case  those  claims  are 
valid  and  finally  so  established.  For  the 
pun.)oses  of  discussion,  then,  we  may  assume 
their  validity.  It  will  also  simplify  somewhat 
the  discussion  of  the  primary  question  Involv- 
ed If  we  assume  that  it  la  not  material  that 
the  transfer  was  made  prior  to  Miller's  death 
and  prior  to  the  going  Into  effect  of  both  the 
Nevada  and  the  United  States  tax  acts.  Our 
discasslfHi  wlU  therefore  for  the  time  being 


be  on  the  basis  of  a  transfer  "by  inheritance 
or  will  occurring  upon  Miller's  death.  It 
should  also  be  noted  that  shortly  after  Mil- 
ler's death  the  California  law  was  amended 
so  as  to  provide  expressly  that  no  deduction 
should  be  made  because  of  the  federal  tax. 
This  amendmmt,  however,  very  plainly  can- 
not affect  the  question  as  to  what  was  the 
law  before  its  adoption,  and  that  question 
must  be  determined  as  If  the  amendment  had 
not  been  made. 

[1]  The  California  act  (St  1911,  p.  713) 
contains  no  provision  as  to  how  the  principal 

I  upon  which  the  tax  Is  to  be  computed  is  to  be 
ascertained  other  than  that  it  is  designated  aa 
the  "clear  market  value"  of. the  "b«ieficlal  in- 
terest" transferred,  and  tliat  there  are  provi- 
sions which  plainly  Imply  that  the  decedent's 
debts  and  the  commissions  of  executors  are  to 
be  deducted  to  ascertain  this  "clear  market 

;  value."  In  this  connectl<Hi  it  should  be  not- 
ed that  this  designation  of  the  principal 
upon  which  the  tax  is  to  be  computed  is  one 
common  to  the  Inheritance  tax  acts  of  many 
other  states,  and  In  particular  is  the  designa- 
tion In  the  acts  under  consideration  in  most 
of  the  decisions  from  other  states  which  we 
subsequently  cite.  But  while  this  is  the  des- 
ignation in  our  act,  and  the  only  provisions 
for  deductions  are  for  the  deduction  of  debts 
and  executors'  commissions,  the  plain  purpose 
of  the  act  was  that  the  clear  market  value  of 
the  beneficial  interest  transferred  should  be 
its  net  clear  value.  This  has  been  the  con- 
struction given  it  in  actual  administration 
and  by  the  courts  (Estate  of  Kennedy,  157 
Cal.  517,  108  Pac.  280,  29  L.  R.  A.  (N.  S.)  428; 
Estate  of  Hite,  169  Cal.  392,  ll3  Pac.  1072, 
32  L.  R.  A.  (N.  S.)  1167,  Ann.  Gas.  19120, 
1014),  and  the  deduction  of  expmses  of  ad- 
ministration, sums  allowed  by  way  of  family 
allowance,  and  the  value  of  property  set  aside 
as  a  family  homestead,  as  wen  as  of  debts, 
has  been  sancti(nied  and  has  been  commonly 
made.  The  primary  question,  or,  rather, 
questions.  In  the  present  case  are  therefore: 
(1)  Iq  determining  the  net  clear  value  of  the 
beneficial  interest  transferred,  should  the 
federal  estate  tax  be  deducted?  and  (2)  for 
the  same  purpose  should  the  Nevada  Inherit- 
ance tax  on  the  stock  of  a  Nevada  corporatlfm 
owned  by  a  resident  of  this  state  at  the  time 
of  his  death  be  also  deducted?  These  two 
questions  are  not  the  same,  and  we  shall  con- 
sider first  that  concerning  the  federal  tax. 

[2]  The  solution  is  found  in  the  different 
natures  of  the  two  taxes,  the  California  tax 
and  the  federal  tax.  The  California  tax  Is  a 
succession  tax,  a  tax  on  the  beneficial  Interest 
of  each  beneficiary  or  heir.  If  there  be  more 
than  one  beneficiary  or  heir  there  Is  ft  sep- 
arate tax  on  the  Interest  of  each,  computed 
on  its  net  clear  value,  and  changeable  against 
it  The  provisions  of  the  law  are  substantial- 
ly the  sanfe  as  tbose  of  the  previous  Inherit- 
ance tax  act  of  1905  (Stats,  of  1905,  p.  341), 
wbldii  was  under  consideration  ta  Estate  of 


Digitized  by  Google 


CmL) 


TS  KE  MHUER'S  BBTATB 
(1>5  P.) 


416 


Kennedy,  preTionsly  referred  ta  The  ques- 
tlcBi  there  preaented  was  wiwtber  a  home- 
stead set  apart  for  the  wiflow  of  the  testator 
out  of  Us  estate  In  fba  conns  of  probate 
should  be  deducted  In  tadex  to  determine  the 
auHrant  vpoa  which  she,  as  reslduaz7  Legatee, 
should  pay  the  Inberltanoe  tax.  It  vas  held 
that  ft  should  be  deducted  because  ot  the  na- 
tnre  of  the  lax,  the  court  sayhig  at  page  £26 
of  1ST  GaL.  at  page  288  of  108  Fa&  (29  I«.  B. 
A.  [N.  S.]  428): 

"The  provisions  of  our  tax  act  clearlr  show 
that  the  tax  Imposed  thereby  is  one  lole^  upon 
the  devisee,  legatee,  or  heir,  and  one  upon 
him  only  as  to  aodi  property  as  he  actually 
take*  on  distribntlon  as  devisee,  legatee,  or 
heir.  It  would  appear  to  be  a  moat  absurd 
and  Inequitable  provision  that  Imposed  a  tax 
on  one  for  the  privilege  of  succeeding  as  heir, 
devisee,  or  legatee  to  certain  property  of  the 
decedent,  where  the  very  property  to  which 
he  is  so  held  to  succeed  is  lawfully  diverted 
by  the  probate  court  to  other  purposes,  and 
never  can  be  distributed  to  him." 

The  federal  tax  under  the  act  of  1916,  on 
the  other  hand,  is  not  a  succession  tax,  but 
an  estate  tax,  not  a  tax  on  what  comes  to 
the  beneficiaries  or  heirs,  but  upon  what  Is 
left  by  the  decedent  In  this  respect  it  differs 
from  the  legacy  tax  imposed  by  the  United 
States  War  Revenue  Act  of  1S98  00  Stat. 
448).  The  act  of  1916  entitles  the  tax  an 
"estate  tax,"  and  in  terms  Imposes  It  upon 
the  net  estate  of  the  decedent  as  a  unit.  It 
Is  not  apportioned  anumg  the  various  trans- 
ferees, and  bears  no  relation  to  the  separate 
ftmonnts  which-they  are  to  receive.  The  dis- 
tinction between  a  succession  tax  and  an  es- 
tate tax  iB  a  recognized  distinction,  and,  so 
fur  as  we  are  aware,  it  has  been  held  with- 
out exception  that  the  federal  tax  under  the 
act  of  1916  is  of  the  latter  character.  It  la 
Dot  possible,  in  our  Jndgment,  to  take  any 
other  reascwable  view  of  It 

The  nature  of  the  federal  tax  Is  discussed 
In  Re  Roebling'B  E^state,  89  N.  J.  Etj.  163,  and 
it  is  said  at  page  166  a04  Atl.  295,  296) : 

"To  be  more  predse,  it  Is  imposed  upon  the 
estate,  transferred  by  death,  and  not  upon  the 
aaccession  resulting  from  death.  The  distinc 
Hon  is  weO  defined  and  recognized  in  countries 
iHiere  both  binds  of  tax  exist  The  federal 
tax  resemUes  the  probate  duty  of  the  act  of 
1862,  chapter  119  (12  U.  S.  Stat.  p.  483),  which 
was  payable  by  the  executor  out  of  the  estate, 
while  the  legacy  duty  therein  provided  for  (at 
page  485)  was  payable  by  the  beneficiaries. 
ThB  tax  occupies  the  same  field  of  death  duty 
as  does  the  Estate  Tax'  In  England.  By  the 
Finance  Act  of  1^4  an  estate  duty  is  levied 
upon  the  prindpal  valae  of  aD  property,  real 
or  personal,  which  passes  on  the  death  of  s 
person  and  Is  imposed  upon  the  estate  and  is 
payable  by  the  execntor  as  an  administration 
expense.  In  addition  to  this  tax,  there  is  also 
a  legacy  tax,  and  a  succession  duty  upon  the 
real^,  payable  by  the  recipients.  Speaking  of 
the  death  duty,  Mr,  Hanson  in  his  opening 
chm>ter  (Hani.  D.  D.  £6th  Ed,])  says:  The 


new' doty  Imposed  the  Ffaieuee  Act  18M.  and 
called  estate  duty,  supersedes  probate  doty; 
but  the  key  to  the  construction  of  the  Finance 
Act  1894  and  the  amending  act  lies  in  remem- 
bering that  the  new  estate  duty,  although  it  is 
leviable  on  property  which  was  left  untouched 
by  probate  duty,  snch  as  real  estate,  yet  is 
in  substance  of  the  same  nature  as  the  old  pro- 
bate duty.  What  It  taxes  is  not  the  interest 
to  which  some  person  succeeds  on  a  death,  but 
the  property  in  respect  of  which  an  Interest 
ceased  by  reason  of  the  death.  Unless  this 
principle  is  clearly  kept  in  view,  the  mind  is 
constantly  tempted  by  the  wording  of  the  act 
to  revert  to  principles  of  succession  duty,  which 
have  no  real  connection  with  the  subject,*  *• 

See,  also,  to  the  same  effect  Corbin  v. 
Townshend,  92  Conn.  601,  103  Ati.  647: 
Knight's  Estate,  261  Pa.  537,  104  Atl.  765; 
People  V.  Pasfleld,  284  lU.  450,  120  N.  B.  286; 
State  T.  Probate  Court  139  Minn.  210,  166 
N.  W,  125;  People  v.  Branls  (Colo.)  189  Pac, 
32;  State  v.  First  Calumet  etc.,  Co.  (Ind. 
App.)  125  N.  E.  200,  and  Northern  Trust  Co. 
V.  Lederer  (D.  C.)  257  Fed.  812,  affirmed  in 
Lederer  v.  Northern  Trust  Co.  (a  G  A.)  262 
Fed.  52. 

The  state  tax,  then,  being  a  succession  tax. 
a  tax  upon  what  tbe  transferee  receives,  and 
the  federal  tax  being  an  estate  tax,  a  tax 
upon  what  the  decedent  leaves,  there  would 
seem  to  be  no  escape  from  the  conclusion  that 
the  federal  tax  must  be  deducted  in  order 
to  determine  tbe  amount  upon  which  the 
state  tax  should  be  levied,  since  It  is  plain 
that  what  the  transferee  receives  Is  only  the 
portion  of  what  the  decedent  left  whldi  re- 
mains after  the  federal  tax  is  taken.  We 
might  apply  here  the  language  from  Estate  of 
Kennedy  already  quoted  that— 

"It  woold  appear  to  be  a  most  absurd  and  in- 
equitable provision  that  imposed  a  tax  on  one 
for  the  privilege  of  sncceedhig  as  heir,  devisee, 
or  legatee  to  certain  property  of  tbe  decedent, 
where  the  very  property  to  which  he  is  so  held 
to  succeed  is  lawfully  diverted  by  the  probate 
court  [in  this  case  by  operation  of  law]  to 
other  purposes  and  never  can  be  Astribnted  to 
him." 

We  might  also  say  In  the  language  of  Peo- 
ple T.  Pasfleld,  supm.  284  HL  454,  120  N.  E. 

288: 

"The  legatees  and  distributees  cannot  in  any 
sense  be  held  to  have  'received*  any  part  of  the 
duty  that  is  paid  to  the  government  by  the  ex- 
ecutor or  trustee  or  adidnistrator  as  such  es- 
tate tax,  and  there  is  no  language  in  the  act 
that  will  permit  a  construction  that  the  duty 
Is  levied  upon  each  share  of  the  legatees  or 
distributees  of  the  decedent,  as  was  given  the 
federal  act  of  1898  by  the  court  in  Knowlton 
V.  Moore,  supra.  The  federal  Estate  Tax  Act 
of  September  8,  1916,  necessarily  operated  to 
lessen,  by  the  amount  of  such  tax,  the  clear 
value  of  the  beneficial  interest  which  passed 
to  the  heirs  and  legatees  in  the  Instant  case, 
and  prevented  their  receiving  any  part  of  that 
taXi  and  the  nding  of  tiie  county  court  that 
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tha  ume  ilioald  b«  d«dact«d  before  compntlng 
the  Btate  tax  vae  eoneet" 

The  Identical  qnestton  presented  here  as 
to  whether  the  federal  tax  shonld  or  shotild 
not  be  deducted  In  compntlng  a  succession 
tax  has  been  presented  In  a  nnmber  of  other 
jurisdictions,  and  the  oyerwhelming  wel^t 
of  authority  is  that  it  should  be  deducted. 
It  was  so  held  in  all  of  the  cases  we  have 
dted  above  as  to  the  nature  of  the  federal  tax. 
The  discussion  of  the  question  by  many  of 
them  is  full  and  convincing,  and  makes  un- 
necessary here  anything  more  than  the  rath> 
er  brief  discussion  we  have  given  to  It. 

We  are  cited  to  but  three  authorities  ss 
holding  to  the  contrary.  While  one  of  them 
Is  not  in  p<Aat,  the  other  two  are,  and  it  may 
not  be  amiss  as  to  the  latter  to  point  out 
wherein  we  think  they  are  in  error.  The 
case  to  which  we  have  referred  as  not  In 
point  Is  In  re  Sanford's  Estate  (Iowa)  176  N. 
W.  506.  It  Is  not  In  point,  for  the  reason 
that  the  Iowa  statute;  unlike  ours,  particular- 
ly speclfles  what  should  be  deducted  b^ore 
computing  the  tax^  and  that  nothing  else 
should  be  deducted  and  the  federal  tax  did 
not  come  within  any  of  the  deductions  aa- 
thorized.  It  Is  utxHi  this  peculiarity  of  the 
statute  that  the  decision  goes. 

The  two  cases  referred  to  which  are  In 
point  are  Estate  of  Sherman,  179  App.  Dir. 
407,  166  N.  T.  Snpp.  19.  affirmed  222  K.  T. 
640,  lie  N.  B.  1078,  and  Estate  of  Blerstadt, 
178  App.  DlT.  886. 166  N.  7.  Snpp.  168,  which 
may  be  considered  as  one.  and  In  re  Week's 
Estate,  169  Wis.  816,  172  N.  W.  732.  The 
New  Tork  case  or  cases  go  apparently  upon 
the  ground  that  the  federal  tax  Is  unconstltn- 
tlonal,  and  upon  the  authority  of  Estate  of 
Glhon.  169  N.  T.  443.  62  M.  B.  561.  The  Ques- 
tion as  to  the  constitutionality  of  the  federal 
tax  Is  not  presented  bore,  and,  as  we  have 
said.  Its  validity  must  be  assumed.  As  to 
the  authority  of  the  Estate  of  61h(»i,  the  two 
later  New  ToiIe  dedslons  under  discussion 
fall  to  recognize  the  difference  between  the 
federal  legacy  tax  under  the  law  of  1898, 
which  was  involved  In  the  EJstate  of  Glhon. 
and  tlie  federal  estate  tax  under  the  law  of 
1916,  whidk  was  Involved  in  them.  The 
legacy  tax  ot  1898  was  a  succession  tax,  as 
its  name  would  indicate,  and  it  Is  upon  this 
flict  that  the  dedsloi  In  Estate  of  GUkhi  Is 
rested.   It  la  said: 

"In  our  judgment  the  vital  error  of  this  ar- 
gument [the  argument  for  the  deduction  of  the 
federal  lega^  tax]  lies  in  the  assumption  that 
the  'taxes  are  primarily  payable  out  of  the  es- 
tate.' The  federal  tax  is  of  exactly  the  same 
nature  as  the  state  tax;  a  tax  not  on  prop- 
erty, but  on  successioQ;  that  is  to  say,  a  tax 
on  the  legatee  for  the  privilege  of  sncceeding  to 
the  property." 

The  decision,  therefore,  cannot  be  consld* 
ered  as  authority  for  not  deducting  an  estate 
tax,  and  affords  no  Juati0catlon  for  the  later 


eases  In  w>  hiMbig.  Ob  the  contniiy,  ttie 
HqpHutlon  from  It  is  tbat  ndi  a  tax  should 
bs  dsducted. 

As  to  13ie  msoonsln  eas^  It  prooeads  sOlflly 
upon  tiie  proposition  that  tin  statute  makes 
no  express  worMon  for  any  dednctiOD  wbst- 
ever.  It  recognizes  the  fact  that  this  gnaaA 
would  fbfUd  a  deduction  of  any  sort  from  t3i» 
gross  value  of  the  estate  left  by  the  decedent, 
even  a  dedoctioa  ct  exptaam  ot  admbdstn- 
tlon,  and  yet  It  also  leoognlaes  that  it  was 
the  establlebed  practloe  In  ^naoonsin  to  make 
a  dedoctiiHt  toe  *y«pa"»*«»  of  adminIstratIoii«  ^ 
and  by  expreaaly  i«tiislD«  to  disturb  that 
practice,  cooflmu  It  We  cannot  ftdlow  it 
to  sncb  tnconslstait  and  IrreooncnaUa  ift- 
suits.  It  is  the  settled  law  of  this  state  tlut 
the  Inheritance  tax  Is  Imposed  upon  the  net 
dear  market  value  of  what  the  transferee 
receives,  and  Qiat  to  ascertain  tills  tbe  valne 
of  what  be  does  not  recdve,  In  contemplation 
ot  law,  must  be  deducted  from  tlie  value  of 
what  the  decedent  left  The  appllcattea  of 
this  principle  plainly  requires  the  deduction 
of  the  federal  estate  tax. 

[3]  As  to  Uie  deduction  of  the  Nevada  tax, 
the  question  is  Quite  different  and  ItB  correct 
answer  by  no  means  so  certain.  Very  little 
attention  Is  paid  to  it  by  coimsel  on  either 
slde^  undoubtedly  because  of  the  small 
amount  of  tax  claimed  as  compared  wldi  the 
amount  of  tax  claimed  Xxy  the  United  States. 
But  the  Nevada  tax,  like  our  own.  Is  a  sue* 
cession  tax,  a  tax  on  what  the  transferee 
receives,  and  It  Is  quite  permissible  to  have 
two  taxes  on  the  same  thing,  and  ordinarily 
where  such  taxes  are  levied  neither  Is  to  be 
deducted  In  computing  the  other. 

In  support  of  their  position,  counsel  for 
the  trustees  advance  the  reasoning  and  au- 
thority of  Corbin  v.  Townshend,  92  Conn.  601. 
103  AtL  647.  and  Van  BeU's  Estate,  257  Pa. 
156,  101  AU.  316.  That  reasoning  Is  that  the 
tax  of  the  foreign  state  "must  be  i>aid  before 
the  executor  or  administrator  can  reduce 
the  [foreign]  bonds  or  stock  to  possession. 
These  cannot  be  transferred  until  the  [for- 
eign] state  tax  is  paid,  and  the  value  of  the 
security  so  transferred  Is  reduced  by  the 
amount  of  the  tax  which  the  executor  or 
administrator  has  had  to  pay."  Cor  bin  v. 
Townshend.  snpra.  This  reasoning  is  hardly 
sufficient  The  stocks  and  bonds  cannot,  of 
course,  be  transferred  until  the  tax  Is  paid 
and  the  administrator  or  executor  must  pay 
it  But  this  Is  true  of  the  tax  by  t2ie  state  of 
the  decedent's  domicile  as  well.  The  point 
is  that  while  each  tax  must  be  paid  and 
paid  by  the  administrator  or  executor,  both 
are  a  tax  on  the  same  thln^  the  interest  of 
the  transferee,  and  both  are  (^rgeable 
against  it  and  finally  paid  out  of  it  If  the 
two  taxes  were  levied  under  concurrent  or 
equal  authority,  we  would  have  little  hesi- 
tation In  holding  that,  without  express  pro- 
Tisioa  to  the  contrary  ia  the  statute  neither 
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should  be  deducted  In  ocanputtag  the  other. 
Sacfa  was  the  sitnatloo  and  ruling  In  Estate 
of  Gihon,  supra,  where  the  two  taxes  in- 
Tolved  were  the  federal  legacy  tax  under  the 
law  of  1898  and  the  state  saccesalon  tax. 
It  Is  manifest  that  In  such  a  case  both  the 
federal  goTenim«:it  and  the  state  have  equal 
and  concurrent  authority,  and  no  reason  ap- 
pears why  the  tax  of  one  should  be  deducted 
in  computing  the  tax  of  the  other.  Hoopw 
T.  Shaw,  176  Mass.  190,  67  N.  B.  361,  holds  to 
the  contraiTi  hut  we  fall  to  appreciate  the 
reasons  it  advances  for  so  doing. 

But  there  Is,  we  b^eve,  a  dlfteroice  be- 
tween two  succession  taxes,  one  federal  and 
one  state,  and  two  succession  taxei^  t>oth 
state,  one  imposed  by  the  state  having  actual 
omtrol  over  the  subjectmatter  of  the  trans- 
f^,  and  the  other  Imposed  by  the  state  of 
the  domicile  of  the  decedent  The  two  states 
do  not  have  equal  and  concurrent  authority 
In  such  a  case.  The  authority  of  the  state 
having  actual  ccAtrol  of  the  subject-matter, 
either  because  it  is  personal  property  within 
its  limits  or  because,  as  In  this  case,  It  Is 
the  stock  of  one  of  its  corporatitms,  la,  of 
necessity,  the  superior.  The  state  'of  the  de- 
cedent's domicile  can  deal  with  the  property 
only  Ktter  the  requlranoits  of  the  state  of 
its  actual  situs  are  satisfied.  Putting  it  an- 
other way  and  concretely,  the  stock  of  Hairy 
Miller  In  the  Nevada  corporation  comes  Into 
his  California  estate,  tlwre  to  he  administered 
upon  and  taxed,  only  after  the  requirements 
of  Nevada  are  compiled  wiUi,  and  the  only 
thing  over  which  Oalifomla  secures  author- 
ity la  what  remains  after  Nevada  has  taken 
its  tax.  It  would  seem  reasonable  to  say, 
under  such  circumstances,  that  so  far  as  Cal- 
ifornia Is  concerned,  the  value  of  the  interest 
transferred  by  death  or  la  contemplation  of 
death  is  the  value  of  the  corporate  stock  aft- 
er the  Nevada  tax  bad  been  paid.  This,  we 
bellevp.  Is  the  justification  of  Corbln  v.  Town- 
sfaend  and  Van  Bell's  Estate,  which  hold  that 
the  foreign  tax  should  be  deducted.  It  is  a 
reason  hinted  at  in  both,  and  may  In  fact  be 
the  thought  which  underlies  them,  too  briefiy 
expressed  to  be  entirely  clear  to  us.  The 
Matter  of  Penft>ld,  216  N.  Y.  171,  110  N.  B. 
409.  Is  a  decision  to  the  contrary,  but  It  pro- 
ceeds solely  on  the  authority  of  Estate  q£ 
Gihon,  which,  because  of  the  distinction 
stated,  we  do  not  think  in  point.  At  any 
rate,  for  the  reasons  given  we  are  ready  to 
follow  the  authority  of  Oorbln  v.  Townshend 
and  Van  Bell's  Estate,  and  to  hold  in  this 
ease  that  the  Nevada  tax  should  be  deducted. 

[4]  There  remalna  only  the  question  as  to 
wh'etb^  or  not  the  conclaslon  so  reached  as 
to  both  the  federal  and  the  Nevada  tax  Is 
affected  by  the  circumstances  tbat  tbe  par- 
ticular transfer  under  consideration  was 
not  made  by  death,  but  Inter  Tiros  and  in  con- 
templation of  death  only,  and  that  when  the 
transfer  was  made  neitber  the  federal  nor 
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the  Nevada  act  was  In  force.  It  Is  the  set- 
tled law  in  this  state,  as  w^  as  In  other 
Jurisdictions,  that  when  a  transfer  is  made 
inter  vivos  Its  liability  for  tax  Is  determined 
by  the  law  then  In  effect,  even  though  the  tax 
be  not  payable  until  the  death  of  the  trans- 
feror. Hunt  V.  Trii*t,  174  Cal.  205, 16?  Pac. 
639,L.R.A.1917C,  961;  Estate  of  FeltOD,  176 
Cal.  663.  169  Pac.  392 ;  Nickel  v.  State,  179 
Cat  126, 175  Pac.  641. 

With  this -proposition  as  a  premise,  counsel 
for  the  state  argne  that  upon  the  making  of 
the  transfer  here  involved  there  vested  in 
the  state  the  r^ht  to  the  tax  Imposed  by  the 
statute  thai  In  force,  and  that  this  right 
cannot  be  divested  by  a  subsequent  statute  of 
another  Jurisdiction.  This  we  may  concede ; 
hut,  conceding  it,  tiie  question  still  remains 
as  to  the  method  of  computing  the  amount  of 
the  tax,  the  rlgbt  to  which  so  vested.  This 
Is  the  real  question  in  the  case.  It  is  evident 
that,  if  the  tax  Is  by  our  statute  to  be  com- 
puted on  the  value  of  the  property  as  of  the 
date  of  transfer,  then  to  permit  this  value  to 
be  reduced  by  the  amount  of  taxes  inqwaed 
subsequently  by  other  soverdgnties  would 
be  to  reduce  the  tSx  from  what  our  statute 
provides  shall  be  collected.  On  the  other 
hand,  if  our  statute  provides  that  the  valu- 
atkm  is  to  be  made  as  of  the  date  of  deat^  at 
the  transfoor,  then  the  valuation  which  our 
own  statute  calls  for  is  one  that  must  take 
Into  account  valid  burdens  then  existing  vj^ 
on  the  ben^dal  Interests  transferred,  and 
which  have  the  c^ect  of  taking  from,  the  b^e- 
fldarles  a  portion  of  those  interests,  and  it 
is  wholly  immaterial  that  such  burdeus  were 
or  were  not  Imposed  at  or  prior  to  tber  time 
of  transfer.  They  exist  at  the  time  of  death, 
when  the  Talnati<m  is  to  be  made,  and  reduce 
the  value  as  of  that  tlm^  and  it  is  this  value 
whldi  our  statute  calls  for.  The  question, 
therefor^  presents  itself  as  to  whether  under 
our  own  statute  the  tax  in  tills  case  Is  to 
be  computed  upon  the  value  of  the  beneficial 
interests  transferred  as  of  the  date  of  trans- 
fer, or  as  of  the  date  of  the  death  of  Miller, 
the  transferor. 

When  the  dates  of  transfer  and  death  are 
the  same— that  Is,  In  the  usual  case  where  the 
transfer  is  by  death — ^the  question  does  not 
arise,  and  the  statute  plainly  contemplates  a 
valuation  as  of  the  Joint  date  of  transfer  and 
death.  There  is  no  declaration  in  the  statute 
as  to  what  shall  be  the  rule  when  the  dates 
are  not  the  same ;  1.  e.,  when  a  taxable  trans- 
fer is  made  prior  to  the  death  of  the  transfer- 
or. The  statute,  however,  does  contain  a  pro- 
vision which  closely  approacbes  a  declaration 
that  the  valuation  of  future,  contingent,  or 
limited  estates,  created  by  the  transfer,  shall 
be  as  of  the  date  of  death.  Such  estates 
were  created  by  the  transfer  here  Involved. 
The  beneflclal  Interests  under  the  trust  were 
a  life  estate  in  Miller,  with  remainder  over 
to  his  daughter  and  her  husband  tor  their 
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lives,  and  to  tbe  sarrlvoi'  of  tbem  for  bis  or 
her  life,  with  remainder  over  in  fee.  Tbe 
provision  of  the  statute  referred  to  Is  the  por- 
tion of  section  5  reading  (the  Italics  being 
onrs): 

"When  any  grant,  gift,  legacy,  devise  or  sno- 
cession  upon  which  a  tax  is  Imposed  by  section 
one  of  this  act  shall  be  an  estate,  Income,  or 
interest  Cor  a  term  of  years,  or  (or  life,  or 
determinable  upon  auy  future  or  contingent* 
event,  or  ahall  be  a  remainder,  rerersion,  or 
other  expectancy,  real  or  perBonal,  the  entire 
property  or  fund  by  which  such  estate,  income, 
or  interest  is  supported,  or  of  which  it  is  a 
part,  shall  be  appraised  immediately  after  the 
^eath  of  the  decedent,  and  the  market  value 
thereof  determined,  in  the  manner  provided  in 
sectlcm  fifteen  of  this  act.  *  *  * "  St.  1911, 
p.  713. 

This  provision  is  plainly  one  tor  the  valoa- 
don  of  fntnre,  cmitingmt,  or  limited  estates. 
It  appropriately  requires  an  appraisal,  both 
of  the  property  as  a  whole  out  of  which  such 
estates  are  carved,  and  of  the  particular 
estates  Into  whldi  it  is  carved.  Granunatl- 
cally,  the  "market  value  thereof,"  as  those 
words  are  used,  wonld  refer  to  the  market 
value  of  the  prt^rtr  as  a  wholev  but  a  con- 
sideration of  the  purpose  of  the  proylsiMi 
and  of  the  character  of  the  estates  with 
which  it  Is  dealing  makes  it  evident  that  It 
Is  the  market  values  of  the  particular  estates 
which  are  to  be  determined  in  the  manner 
provided  by  se<;tlon  15.  It  la  these  values 
upon  whi(A  the  tax  must  be  computed,  and 
the  method  of  th^r  ascertainment  is  what 
the  section  Is  seeking  to  provide  for.  Sec- 
tion 16  In  turn  appropriately  provides  that 
the  value  of  futnre,  contingent,  or  limited 
estates  Is  to  be  determined  In  accordance 
with  the  mortality  tables. 

The  provision  of  section  S,  partlcuhirly 
significant  nptm  the  point  under  discussion. 
Is  that  the  appraisal  in  snch  cases,  whether 
the  taxable  transfer  be  by  death  or  inter 
vivos,  be  made  "immediately  aft»  the  death 
of  tbe  decedent."  This,  of  coarse.  Is  literally 
a  provision  as  to  the  time  of  actually  making 
tbe  appraisal,  not  as  to  the  time  as  of  which 
It  shall  be  made.  It  Is  also  tme  that  it  is 
possible,  when  a  transfer  has  been  made  pre- 
ceding the  death  of  the  transferor,  to  ap- 
praise estates  depmdent  upon  his  death  as 
of  the  date  of  transfer  and  not  as  of  the  date 
of  actual  death  although  that  death  has  al- 
ready taken  place.  For  example,  in  this  case 
It  would  be  possible  to  appraise  the  life 
estate  of  Miller's  daughter  and  her  husband, 
and  of  the  subsequent  remainder  in  fee,  by  go- 
ing back  to  the  date  of  transfer,  disregarding 
the  actual  date  of  Miller's  death,  and  taking 
in  place  of  It  the  date  of  his  ^nrobable  death, 
according  to  the  mortality  tfd)les,  and  upcm 
this  basts  computing  the  value  of  the  life 
estate  wbidi  he  provided  for  bimsdf,  and  of 
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the  life  estates  and  the  remaindCT  ^fi^dki  were 
to  follow.  But  sQdk  m^od  would  not  be  a 
natural  or  reasonable  one.  At  the  time  when 
the  statute  requires  the  aroraisal  to  be  made, 
the  death  upon  which  ihe  estates  to  be  valued 
depend  baa  actually  occurred,  and  ^e  natural 
and  reesraable  method  of  comptitlng  llieir 
valite  would  be  to  take  tb»  actual  date  of 
death,  rather  than  tme  determined  by  mor- 
tality t^les,  which  m^t  be  very  different, 
and  the  use  of  wblA  would  produce  a  cot- 
respondingly  dlffermt  result  from  the  fist- 
ing and  known  actuality.  We  think  it  fairly 
certain,  therefore,  that  when  tbe  statute  pro- 
vides that  in  such  cases  as  the  presut  the 
appraisal  is  to  be  made  immediately  after 
the  death  vt  the  tranafHW,  It  contemplates 
and  requires  that  the  appraisal  be  on  tbe 
basis  of  the  actual  date  of  bis  death,  and 
therefore,  of  necessity,  as  of  that  date. 

We  should,  perhaps,  say  that  the  conda- 
sdon  so  reached,  based,  as  it  Is,  on  the  partic- 
ular provisions  of  section  S  as  to  the  ap-' 
pralsal  of  futnre,  contingmt,  or  limited 
atates,  does  not  involve  a  determination  of 
the  question  as  to  whether  It  is  the  date  of 
transfer  or  the  date  of  death  of  the  trans- 
feror as  of  which  the  appraisement  should  be 
made  in  cases  of  taxable  trausfers  Inter  vivos 
which  do  not  create  estates  <rf  tlutt  particular 
character.  That  question  is  not  Involved 
here,  and  should  not  be  deteradned.  It  Is 
worthy  of  note,  however,  that  In  a  case  re- 
cently argued  before  us,  where  tbe  question 
is  involved,  the  position  of  the  state,  contrary 
to  that  which  It  must  necessarily  take  here, 
was  that  the  property  was  to  be  valued  as 
of  the  date  of  death  et  the  tianafetor,  and 
also  that  It  was  conceded  on  behalf  of  tbe 
transferee,  who  was  contendli^  that  tbe 
valuation  there  should  be  as  of  the  date  of 
transfer,  that  if  the  estates  created  had  been 
future,  limited,  or  contingmt  estates,  section 
6  would  require  their  appraisal  as  of  the  date 
ot  tbe  death  of  the  transfraor. 

Since,  then,  the  appraisal  in  this  case  must 
be  made  under  our  statute  as  of-  tlie  date  of 
Millar's  death,  and  at  that  time  the  federal 
and  Nevada  statutes  had  gcme  into  ^ectt 
and  tbe  net  clear  value  of  the  beneficial  in- 
terests transferred'  had  been  reduced  by  the 
amounts  of  any  valid  taxes  under  those 
statutes,  it  is  this  reduced  value  whldi  our 
statute  prescribes  shall  be  taken  as  the  basis 
of  computation.  It  follows  that  It  Is  not 
mat^al  that  the  transfer  was  made  before 
the  going  Into  effect  of  the  Federal  and 
Nevada  statutes,  and  that  the  conclusion 
reached  upon  a  discussion  ot  the  case  as  one 
of  a  transfer  by  death  remains  unaffected. 

Judgment  and  orAer  affirmed. 

We  concur:  ANGBLLOTTI,  C.  J.;  SHAW, 
J.;  SLOANE.  J.;  WILBUB,  J.;  IiAWLOB, 
3.i  LBNNON.  J. 
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PARSONS  tt  al.  V.  EASTON.    (S.  F.  8831.) 

(Supreine  Conrt  of  California.    Jan.  27,  1921. 
Rebearing  Denied  Feb.  26,  1921.) 


1.  Cafriers  «=>320(23)— Whether  elevator  wu 
opermted  with  door  open  held  for  Jury. 

In'  action  for  death  of  elevator  passenger, 
QDestion  of  whether  elerator  was  operated 
with  door  opeuing  into  devator  shaft  open  held 
for  the  jury. 

2.  Evidence  ®=»587— Direct  testimony  may  he 
eontradloted  by  oireumetantial  evidence. 

Direct  testimoDy  ma;  be  contradicted  by 
drcumatantial  evidence,  and  the  contradiction 
may  be  so  strong  that  it  will  justify  a  disbe- 
lief of  the  testimony. 

3.  Carriers  @=»295(2)  Operation  of  elevator 
with  door  open  negligence. 

The  operation  of  an  elevator  with  the  doors 
opening  into  it  open  while  passing  a  floor  Is 

aegligeoce. 

4.  Appeal  and  error  ^1002— Verdict  sa  mb- 
flletlnli  evidenoe  not  disturbed. 

Verdict  on  conflicUng  evidence  cannot  be 
distnrbed. 

5.  Appeal  and  error  «=»837(M)— Incompetent 
evidence  admitted  without  ohjactloa  consid- 
ered on  appeal. 

Technically  incompetent  evidence  admitted 
without  objection  will  be  given  as  much  weight 
by  appellate  court  passing  on  the  safficiency 
of  the  evidence  as  if  it  were  competent. 

6.  Deatli  ^382— Damages  for  suffering  of  de- 
eeased  ohild  not  recoverable. 

Id  parents*  action  for  death  of  son  under 
Code  Civ.  Pcoc.  %  S77,  only  such  damages  as 
have  been  suffered  by  the  parent  can  be  re< 
covered ;  no  damages  being  allowed  for  the 
pain  or  anguish  inSicted  on  the  child. 

7.  Death  «=»86(l)— Expeetaney  of  life  oonsid- 
ered  In  fixing  damages  to  parents. 

In  parents'  action  for  the  death  of  a  son 
nader  Code  Civ.  Proc.  §  377,  their  shorter  ex- 
pectancy of  life  is  taken  into  consideration  in 
awarding  damages  for  the  loss  of  benefits 
which  might  accrue  during  ^eir  lives. 

8.  Death  «=>58(2)  —  Son's  benefit  to  parents 
presnmed  to  continue  during  mother's  sur- 
vivorship of  father. 

In  parents'  action  for  bon's  death,  where 
tlie  motiier  will  survive  the  father  according  to 
her  expectancy,  it  will  be  presumed,  in  the  ab- 
■esce  of  anything  to  the  contrary,  that  the  ben- 
efit to  the  parents  from  the  son  would  have 
continued  during  her  sarvivorship  the  same  as 
during  the  lives  of  both  of  them. 

9.  Death  ^=>88— Damages  recoverable  for  loss 
fff  society  having  pecuniary  value. 

In  parents'  action  for  son's  death  under 
Code  Civ.  Proc.  8  377,  damages  are  recoverable 
for  deprivation  of  the  society,  comfort,  and 
protection  of  the  deceased  son  only  where  the 
tircomstances  show  a  reasonable  probability 
that  sueb  sodety,  comfort,  and  protection  had 
I  pecuniary  value. 
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10.  OMtb  «s;999(S)— $6,000  diMfos  for  death 
of  ■entally  defective  adult  son  held  excessive. 

96)000  verdict  to  69  year  old  father  and  60 
year  old  mother  for  death  of  27  year  old  son 
mentally  detectiTe  and  earning  only  fS60  a  year 
Aeld  ^eesslve. 


In  Bank. 

Appeal  from  Snperior  Court,  Alameda 
Connty;  William  H.  Waste.  Ju^. 

Action  by  B.  W.  Parsons  and  another 
against  Ansell  M.  Easton.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Iteveraed. 

Watt,  Miller,  Thornton  &  Watt,  of  San 
Francisco,  for  appellant. 

Theodore  A.  Bell,  of  San  Francisco,  for  re- 
spondents. 

SHAW,  J.  This  Is  an  appeal  by  the  de- 
fendant from  a  judgment  In  favor  of  the 
plaintiffs  for  the  sum  of  $6,000. 

The  action  was  Instituted  by  the  plalotlffa, 
as  father  and  mother  and  heirs  at  law  of  one 
Jay  Parsons,  to  recover  damages  from  tbe  de- 
fendant on  account  of  the  death  of  said  Jay 
Parsons,  which,  it  Is  alleged,  was  the  result 
of  defendant's  negHgence.  The  defendant 
assigns  error  In  denying  his  motion  for  a  non- 
suit, and  he  also  claims  that  the  evidence 
Is  Insufficient  to  sustain  the  allegation  tibsit 
the  death  of  Jay  Parsons  was  caused  the 
defelidant's  negligence,  and  that  the  damages 
allowed  by  the  jury  were  excessive.  The 
question  presented  on  the  motion  for  nonsuit 
Is  not  substantially  different  from  that  pre- 
sented by  the  assignment  of  the  insufficiency 
of  the  evidence,  and  the  two  proxK»9ltlons 
may  be  considered  together. 

The  defendant  was  the  owner  of  an  ofllce 
building  in  Oakland  and  maintained  and  op- 
era  ted  therein  a  passenger  elevator.  The 
death  of  the  deceased  was  caused  by  injuries 
received  by  him  while  a  passenger  in  the  ele- 
vator. 

The  floor  of  the  elevator  cage  on  the  in- 
side was  5  feet  and  6  Inches  in  length  and 

4  feet  and  9V&  Inches  In  width.  The  cage 
had  no  door,  but  for  Ingress  and  egress  an 
opening  was  provided  at  the  front  on  the 
left-hand  side  going  out.  This  opening  was 
3  feet  wide  and  about  T  feet  high.  Tlw  cage 
ran  up  and  down  in  a  shaft  composed  of 
vertical  iron  bars  flve-slxteenths  of  an  inch 
square,  set  2^  Inches  apart  On  eadi  floor 
of  the  building  there  was  a  sliding  door  in 
the  front  of  the  shaft,  opening  oiiposite  to 
the  correap(mdIng  opoilng  In  the  cage.  O^iis 
door  was  2  feet  7H  Inches  wide  and  7  feet 

5  inches  high.  It  was  moved  on  wheels  run- 
ning upwt  an  iron  rail  set  on  edge,  2  Inches 
wide  and  three-eighths  of  an  Inch,  thick,  ex- 
tending entirely  across  the  shaft  '  The  dis- 
tance between  this  rail  a^d  the  cage  as  It 
passed  was  only  2  Inches.  Sev^  inches 
above  this  carriage  rail  was  another  rail  or 
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bar  extending  across  the  shafts  Uie  distance 
from  wblch  to  the  passing  cage  was  2^  Inch- 
es. Immedlatelr  aboye  this  bar  there  was  a 
small  steel  air  cylinder  18  inches  long,  par- 
allel to  the  bar.  It  was  nsed  to  oi>en  and 
close  Oie  door  by  air  pressure.  Above  the 
air  cylinder,  for  a  distance  of  8  feet,  the 
space  between  the  vertical  bars  of  the  shaft 
and  the  passing  cage  was  inchra.  The 
air  cylinder  projected  so  far  Into  the  shaft 
that  It  left  mly  one  Inch  betwe«i  It  and  the 
cage  as  It  passed.  ^Fbe  operator  In  running 
the  elevator  stood  at  titie  rlf^Miand  front 
part  of  the  cage  next  to  the  end  thereof. 
The  full  speed  of  the  elevator  was  600  feet 
per  mlnnte. 

On  the  occasion  of  the  accident  Parsons 
and  one  other  person  entered  the  elevator. 
The  other  person  got  out  at  the  second  floor. 
Parsons  waa  bound  for  the  sixth  floor,  and 
was  standing  with  his  bade  against  the  end 
of  the  cage  and  about  2  feet  from  the  front 
thereof  until  the  third  floor  vma  reached. 
At  that  Instant,  according  to  the  testimony 
of  the  operator,  the  (mtj  eyewitness,  Parsons 
fell  over  to  his  left  toward  the  front  of  the 
cage,  turning  his  face  to  the  front  as  he  fell, 
bringing  his  right  arm  Immediately  under 
the  projecting  air  cylinder  so  that  It  was 
caught  Qiere  by  the  floor  of  the  rapidly  as- 
cending cage.  Upon  seeing  him  fall,  the 
operator  Immediately  moved  the  lever  to  stop 
the  cage,  and  It  was  stopped  3  feet  above  the 
door  and  just  as  the  floor  of  the  cage  reached 
the  bottom  of  the  fourth  floor.  No  negligence 
Is  charged  on  account  of  there  not  being  a 
quicker  stop.  The  operator  Immediately 
called  the  engineer  of  the  building  and  with 
his  assistance  extricated  Parsons.  His  body 
was  wedged  at  or  Immediately  above  the  hips 
between  the  floor  of  the  cage,  the  floor  above, 
and  the  'iron  bars  of  the  shaft. '  His  head, 
arms,  and  trunk  were  hanging  down  in  the 
elevator  shaft  below  the  cage  floor  with  the 
face  toward  the  rear  wall  of  the  shaft  His 
legs  and  feet  were  Inside  the  cage  lying  over 
on  the  floor.  The  pressure  of  the  cage 
against  the  bars  of  the  shaft  or  some  of  the 
irons  connected  therewith  bad  ruptured  the 
ascending  colon  and  severely  bruised  the 
body  Immediately  above  the  hips,  from  which 
Injuries  Parsons  died  a  few  hours  later.  The 
©iwrator  testified  that  the  third  floor  door 
Into  the  shaft  was  closed  as  he  passed  it 
Tb,e  engineer  testified  that  It  was  closed 
when  he  arrived  on  the  scene.  There  was  no 
other  direct  evldoice  on  that  point  and 
there  is  no  evidence  tending  to  show  that  the 
motion  of  the  cage  or  anything  done  in  its 
operation  caused  Parsons  to  fall. 

Itelylng  on  the  testimony  that  the  door 
into  the  elector  shaft  was  dosed  at  the 
time,  the  defendant  contends.  In  accordance 
with  the  testimony  of  the  operator,  that  by 
reason  of  the  fall  of  Parsons  toward  the 
front  of  the  cage  his  head,  shoulders,  and 
body  were  drawn  Into  the  G)i-luch  space  be- 


tween the  cage  floor  and  shaft  ban  above 
the  door  after  the  cage  floor  had  reached 
that  Sfpace  and  while  the  was  traveling 
the  remaining  8  feet  before  It  was  stopped, 
and  that  the  body  was  crushed  immediately 
above  the  hips,  as  above  described,  by  tbe 
pr^ure.  As  the  fall,  If  audi  It  was,  was  not 
brought  about  by  the  operation  of  Qie  eleva- 
tor, the  result,  upon  this  theory,  would  be 
that  the  negligence  of  the  defendant  was 
not  proven  to  be  the  cause  of  the  injury. 

II]  ^e  attendant  drcumatftnoes  appearing 
In  the  evld«ice  are  loowwhat  Incoosistait 
wltii  this  theory,  and  they  tend  to  tibovr  that 
the  levator  door  was  open  at  that  flow,  and 
that  that  fact  caused  the  injury.  If  the  head 
and  upper  part  of  the  body  did  not  enter  the 
space  between  the  cage  floor  and  the  aides  of 
the  shaft  until  the  cage  flow  leacfaed  liie  Sc- 
inch space  above  the  cron  rails  at  the  top 
of  the  door.  It  !■  extremdy  InqHrobable  that 
there  would  be  no  Injury  of  any  conseqaence 
to  the  bead  or  any  part  (tf  the  body  except 
at  and  just  above  the  and  no  cmdUng 
or  rupture  of  Uie  internal  organs  except  the 
ascending  co1<hi,  and  no  abrasions  or  conta- 
slouB  of  the  skin  or  flesh  at  any  other  part  of 
the  body.  Xet  these  facts  were  shown  by  the 
evidence.  The  Injuries  at  and  immediately 
above  the  hips  were  very  great.  There  must 
have  been  much  greater  pressure  at  tbat 
point  than  vjfm  any.  part  of  the  body  above 
them.  Yet,  jxpoa  the  theory  of  the  defmd- 
ant,  the  head  and  upper  parts  of  the  body 
must  have  passed  first  into  the  narrow  space 
between  the  shaft  and  the  cage  floor,  and  the 
part  of  the  body  which  received  the  injuries 
was  drawn  In  afterwards.  As  the  shoulders 
and  diest  of  a  normal  man  would  have  beat 
practically  as  large  as  the  portion  at  the 
small  of  the  back  and  Immediately  above  the 
hips,  it  Is  reasonable  to  believe  tliat  the 
pressure  on  the  upper'  parts  wonid  have  been 
enough  to  make  perceptible  lacerations  at  the 
skin,  bruises,  and  contusions  upon  the  shoul- 
ders and  chest.  If  the  door  of  the  shaft  open- 
ing on  to  the  third  floor  was  open  at  the 
time,  the  condition  of  the  body  is  more  easily 
explained.  If  Parsons,  seeing  it  open,  had 
Impulsively  thrown  himself  forward  to  get 
out,  under  the  lnu>ression  that  it  was  bis 
Uoor,  or  had  fallen  from  some  other  cause 
toward  the  front  of  the  cage  at  that  point,  It 
is  entirely  reasonable  to  suppose  that  the  up- 
per part  of  his-  body  might  have  passed 
through  the  opening  just  for  enough  to  have 
been  caught  at  the  hips  by  the  top  of  the 
door,  where  there  is  a  space  of  wily  2  Inches 
between  the  floor  of  the  cage  and  the  Iron 
carriage  rail  which  there  extended  across  the 
shaft  This  would  have  produced  great  pres- 
sure at  that  point  and  would  have  caused  the 
rapture  and  bmlseB  described  as  appearing 
at  that  part  of  the  body.  This  presenre 
would  have  been  relieved  as  soon  as  the  Goat 
of  the  cage  had  passed  this  rail  and  the 
other  cross  rail  7  Inches  above  It  so  that  the 
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npper  ports  of  tlie  body  coming,  as  they 
would  In  that  event,  Into  the  wider  ej^ace 
Immediately  above  these  cross  rails,  would 
hang  free  In  the  shaft  below  and  would  sus- 
tain comparatlYely  little  Injury.  It  Is  true 
that  there  Is  evidence  Indicating  that  Qie  In- 
3ury  may  have  been  caused,  just  as  the  eleva- 
tor  was  stopped,  by  the  jamming  of  the  body 
against  the  projecting  tower  edge  of  the 
fourth  floor.  But  it  was  for  the  Jury  to  de- 
termine between  the  two  theories,  since  both 
were  reasonable  deductions  from  the  circum- 
stances. 

[Z-4]  Direct  testimony  may  be  contradicted 
by  drcumatantial  evidence,  and  the  contra- 
diction may  be  so  strong  that  it  will  justify 
a  disbelief  of  the  testimony.  We  think  that 
in  the  present  case  the  circumstances  contra- 
dictory of  the  testimony  as  to  the  door  being 
dosed  and  as  to  the  manner  of  the  accident 
are  sufficient  to  justify  the  jury  in  rejecting 
that  testimony  and  adopting  the  theory  Indi- 
cated by  the  circumstances  above  stated. 
The  operation  of  an  elevator  with  the  doors 
opening  Into  it  open  while  passing  a  floor 
is  clearly  n^llgen^.  Consequently  we  can- 
not overturn  the  verdict  on  the  ground  that 
the  evidence  does  not  show  that  the  injury 
vas  eauaed  by  tbe  uBgAlgence  of  the  defend- 
ant. 

[S]  The  plalutifrs  testlfled  that  shortly  be- 
fore his  death  the  son,  in  telling  his  mother 
how  the  accident  happened,  said  that  be 
"thought  he  was  there  before  he  got  there" 
and  started  to  get  off.  This  Is  corroborative 
of  the  theory  that  the  door  may  have  been 
open.  Although  this  evidence  was  technical- 
ly Incompetoit,  It  was  admitted  without  ob- 
jection. It  must  therefore  be  given  as  much 
weight  In  this  court,  in  reviewing  the  gues- 
tim  of  the  sufBdency  of  the  evidence,  as  if 
it  were  competent.  Janson  T.  Brooks,  29 
Cal.  223;  Curiae  v.  Packard,  29  Cal.  197; 
McClood  V.  O'Neall,  16  Cal.  397;  Williams 
V.  Hawley,  144  Cal.  102,  7T  Pac.  762.  The 
plea  of  contributory  negligence  did  not  aver 
the  attempt  to  get  off  the  elevator  at  the 
wrong  floor  as  a  part  of  such  negligence,  but 
limited  It  to  the  act  of  falling  toward  the 
front  of  the  cage. 

[•]  The  next  question  is  in  respect  of  the 
claim  that  the  damages  are  excessive.  Sec- 
tion 377  of  the  Code  of  Civil  Procedure  pro- 
vides Uiat,  in  an  action  by  heirs  for  dam- 
ages aristng  from  tbe  death  of  a  person  not 
a  minor,  "such  damages  may  be  given  as 
under  all  the  drcumstances  of  the  case  may 
be  just."  The  present  action  la  brought  un- 
der this  section.  The  rules  upon  the  subject 
of  the  measure  of  damages  in  such  cases 
are  as  follows: 

"Ta  actions  hf  a  parent,  either  for  the  death 
or  the  injury  tji  a  chUd,  the  danMgea  to  he 

allowed  are  those,  and  those  od^,  which  have 
been,  or  may  be»  suffered  by  the  parent  No 
damages  can  be  given  in  snch  an  action  for 
pidn  or  anguish  inflicted  on  the  diild,  or  for  any 


pecnniary  Injury  personal  to  such  child.  ♦  •  ♦ 
The  damages  are  Iksited  to  the  pecuniary  loss 
suffered  by  the  person  or  persons  for  whose 
benefit  tbe  right  of  action  is  given  from  the 
death  or  injury  of  tbe  victim."  Bond  v.  Unit- 
ed Raflroads,  1S9  Cal.  277,  113  Pac.  368,  4S 
L.  R.  A.  (N.  S.)  687,  Ann.  Cas.  19120.  50. 

"This  ppcuniory  loss  may  be  either  a  loss 
arising  from  the  deprivation  of  something  to 
which  such  heirs  would  have  been  legally  enti- 
tled if  the  person  had  lived,  or  a  loss  arising 
from  a  deprivation  of  benefits  whidi,  from  all 
the  drcumstances  of  tbe  particular  case,  it 
could  be  reasonably  cxpe<^ed  such  heirs  would 
have  received  from  the  deceased  had  his  life 
not  been  taken,  although  tbe  obligation  resting 
on  him  to  bestow  such  benefits  on  them  may 
have  been  a  moral  obligation  only.**  Sneed  v. 
Marysrille  Gas,  etc.,  Co.,  149  Cal.  710,  8?  .Pec. 
879. 

la  17  Corpus  Juris,  1881.  the  role  is  set 
fortii  more  in  detail  as  IMlows: 

"When  the  action  is  by  a  parent  for  the 
death  of  an  adult  son,  substantial  damages  are 
recoverable  only  by  showing  that  the  deceased 
bad  been  of  actual  pecuniary  beilefit  to  his 
parent,  or  that  such  benefit  might  be  reason- 
ably expected  by  the  continuance  of  his  life, 
the  reasonable  character  of  such  expectation. to 
appear  from  the  facts  in '  evidence,  such  as 
for  instance  the  age  of  deceased,  his  wages, 
habits  as  to  economy,  and  amount  of  help  given 
by  deceased  to  his  parent" 

[7]  It  Is  the  shorter  expectancy  of  life  that 
is  to  t)e  taken  Into  consideration;  for  example. 
If,  as  in  the  ease  here,  the  expectancy  of  life 
of  the  parents  Is  shorter  than  that  of  the 
son,  the  benefits  to  be  considered  are  those 
only  which  might  accrue  during  the  life  of 
the  surviving  parents.  Id.;  Redfleld  v.  Oak- 
land, etc.,  Co.,  110  Cal.  287,  42  Pac.  822,  1063. 

The  facts  relating  to  this  subject  are  as 
follows:  I  Jiiy  Parsons,  tbe  deceased,  was 
about  27%  years  of  age  at  the  time  of  his 
death.  When  about  17  years  old  be  became 
insane,  and  on  September  6,  1907,  he  was 
Committed'  to  the  Napa  State  Hospital  for 
the  Insane.  Thereafter  he  was  confined  in 
said  hospital  for  the  following  periods:  From 
September  6,  1907,  to  March  1,  1908;  from 
November  13,  1909,  to  February  6,  1912;  from 
April  23, 1912,  to  June  12, 1912 ;  from  August 
5,  1912,  to  AprU  1,  1913;  from  September 
22,  1916,  to  June  21, 1917,  less  than  3  months 
prior  to  his  death.  During  his  absence  after 
April  1,  1913,  he  was  discharged  from  the 
hospital,  on  July  21,  1915,  but  not  as  cured, 
and  he  was  recommitted  thereto  on  Septem- 
ber 22, 1915.  He  was  not  discharged  on  June 
21,  1917,  but  was  allowed  to  go  on  leave  of 
absence.  Shoi-tly  afterward  he  obtainM 
work  as  messenger  for  the  Postal  Telegraph 
Company  and  remained  In  Its  service  until 
his  death,  September  17,  1917,  earning  about 
?30  a  mouth  thereby.  During  this  period 
he  lived  with  his  parents  and  occasionally 
contributed  small  sums  of  money  to  the  sup- 
port ot  the  family.  HIa  mother  testlfled  that 
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she  was  "lenient  with  him";  that  "what- 
ever he  gave"  to  her  was  satisfactory ;  that 
"he  gave  me  just  what  I  wanted" ;  that 
there  was  no  regular  sum  paid ;  and  that  the 
money  he  gave  was  not  asked  for  hy  her, 
but  was  offered  by  him.  There  was  no  evi- 
dence as  to  the  amount  of  any  payment  nor 
as  to  the  total  amount,  nor  of  any  previous 
contributions  by  him  to  his  parents.  Be  had 
only  $10  In  Ms  possession  at  the  time  of  his 
death.  When  about  6  years  old  his  left  leg 
became  diseased  In  some  manner,  and  he  was 
kept  In  a  hospital  for  5  or  6  months  for  treat- 
ment thereof.  The  leg  shrunk  In  size  and  It 
never  recovered.  The  physician  at  the  Napa 
Hospital  who  examined  him  on  his  recommit- 
ment thereto  In  September,  1915,  testified 
that  at  that  time  the  circumference  of  the 
left  thigh  In  the  upper  third  was  9  Inches, 
while  of  the  right  thigh  at  the  same  point 
was  16  Inches,  and  that  of  the  left  calf  6 
inches  while  that  of  the  right  calf  was  11 
Inches,  and  that  the  left  leg  was  indies 
shorter  than  the  right.  He  was,  however, 
able  to  walk  without  difficulty  and  did- not 
limp  so  as  to  be  especially  noticeable.  Upon 
that  examinatlfm  he  was  not  found  to  be  in- 
sane, but  was  found  to  be  mentally  defective 
or  "Inferior."  He  was  of  a  kind  and  affec- 
tionate disposition  and  well  disposed  toward 
his  parents.  His  father  testified  that  when 
^e  was  out  of  the  hospital  be  would  take 
trips  to  New  Orleans,  St  Louis,  Denver, 
Oregon,  and  different  parts  of  the  country 
and  would  sometimes  be  away  for  2  years 
at  a  time.  As  will  be  noted  from  the  hospi- 
tal record,  he  was  never  out  of  the  hospital 
as  long  as  2  years  except  between  the  dates 
of  April  1,  1913,  and  September  22,  1916. 
The  father  also  testified  that  when  the  sou 
was  away  from  home  he  would  write  to  his 
mother  for  money  and  she  would  send  it  to 
him.  He  was  a  person  of  ordinary  intelli- 
gence In  some  respects  and  was  usually  In 
good  health.  His  own  statement  made  to 
the  physician  at  the  Napa  Hospital  on  Octo- 
ber 6,  1915,  a  month  after  his  recommitment, 
was  that  when  he  was  out  of  the  hospital 
on  previous  occasions  he  had  sometimes 
helped  his  father  In  the  father's  business  of 
distributing  newspapers;  that  he  also  took 
care  of  the  yard  at  home;  that  he  had 
worked  at  odd  Jobs  for -meals  in  Los  An- 
geles, Omaha,  Oregon,  and  Oakland,  and 
that  7  days  was  the  longest  time  he  had  ever 
worked  at  one  place;  that  he  went  away  and 
traveled  Just  to  see  the  country,  working  his 
way  for  his  board  at  times  and  riding  in  box 
cars. 

[1]  The  son  being  27  years  old  at  the  time 
of  his  death,  his  expectancy  of  life,  according 
to  accepted  mortality  tables,  was  37  yeui*B. 
His  father's  age  was  C9i^  years,  with  an  ex- 
pectancy of  life  of  nearly  7  years.  The 
mother's  age  was  a  little  under  60  years, 
and  her  expectancy  of  life  was  a  little  over 
14  years.  This,  of  course,  assumes  ordlaaiy 
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good  health.  In  the  absence  of  anything  to 
the  contrary,  the  presumption  would  be  that 
the  benefit  of  the  parents  from  the  son,  if 
any,  would  have  continued  daring  her  surviv- 
orship the  same  as  during  the  lives  of  both 
of  them.  Hence  it  Is  proper  to  consider  the 
value  in  money  of  the  benefits  which,  from 
all  the  circumstances  of  the  case,  the  parents 
might  be  reasonably  expected  to  derive  fnMu 
the  son  during  their  expectancy  of  Joint  life 
and  for  the  remainder  of  the  mother's  life 
expectancy,  assuming  that  the  son's  life 
would  have  continued  for  that  period. 

He  was  earning  at  the  time  of  his  death  at 
the  rate  of  f360  a  year.  Assuming  that  of 
this  amount  $180  yearly  might  have  been  de- 
voted to  the  benefit  of  his  parents,  this  t>ene- 
Ut  if  continued  during  the  life  of  the  motiier, 
would  be  the  equivalent  of  an  annuity  of  ^190 
for  14  years.  Since  the  damage  is  to  be  paid 
In  cash,  the  award  on  this  account  should 
not  have  exceeded  the  present  worth  ot  the 
annual  contributions  for  the  future  period. 
Allowing  7  per  cent,  as  the  rate  of  interest 
and  discount,  at  compound  Interrat,  the  pres- 
ent worth  of  such  an  annfiity  would  be  $1,674. 
At  a  e  per  cent,  rate  the  present  worth  would 
be  $1,673.  The  evid«ice  shows  that  up  to  the 
time  of  his  death,  instead  of  being  of  any 
pecuniary  or  other  t>eneflt  to  his  parents,  lie 
had  always  been  a  burden  and  a  cause  of  so* 
llcitnde  and  care  to  them,  except  during  the 
last  3  months,  when  he  contributed  small  un- 
ascertained sums  to  his  mother.  There  Is 
nothing  In  the  proof  as  to  his  character  and 
capacity  to  Indicate  any  reasonable  probabil- 
ity that  he  would  ever  CMitrlbute  materially 
to  their  comfort  or  support,  or  would  ever 
be  able  to  earn  more  than  would  be  necessary 
for  his  own  support  Any  reawmable  esti- 
mate of  bis  probable  earnings  and  contribu- 
tions therefrom  for  the  benefit  of  his  par- 
ents must  fall  far  short  of  the  $6,000  award- 
ed by  tbe  verdict.  Considering  his  physical 
malformation  and  mental  Inferiority  and  the 
restless  habits  of  previous  years,  even  the 
sum  above  stated  could  not  reasonaUy  be  ex- 
pected by  them  from  bim. 

[9. 1 0]  It  is  also  held  that.  In  addition  to 
the  pecuniary  loss  arising  from  deprivation 
of  direct;  financial  assistance  or  services, 
while  nothing  can  be  allowed- for  grief,  sor- 
row, and  mental  suffering  of  the  heirs  of  a 
person  whose  death  is  caused  by  negligence, 
ad<lltlonal  damages  may  be  given  where  the 
"circumstances"  referred  to  In  section  377 
indicate  that  tliere  may  be  a  pecuniary  loss 
to  a  parent  from  the  death  of  a  child  or  to 
a  wife  from  the  d«Lth  of  her  husband  aris- 
ing from  the  deprivation  of  the  "society,  com- 
fort and  protection"  of  such  child  or  hus- 
band. Beeson  v.  Green  Blountain  G.  M.  Co., 
57  Cal.  8S;  Munn  t.  Padflc  Coast,  etc.,  Co.. 
84  Cal.  52S,  24  Pac.  303,  Ifi  Am.  St.  Itep.  248. 
But  this  is  not  a  universal  ri^t  existing  in 
every  case.  It  Is  allowable  only  where  the 
"circumstances"  show  a  reasonable  probabil- 
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lt7  th&t  the  "society,  comfort,  and  protec- 
tion" afforded  to  the  surviving  parent  or 
wife  was  of  snch  a  diaracter  ttiat  it  would 
be  of  pecuniary  advantage  to  tbe  parent  or 
wife,  and  that  a  deprivation  tliereof  would 
entail  a  peconiary  loss  to  them.  Tbtie  in  the 
Beeson  Case  the  court  said: 

"The  loas  of  a  kind  hasband  might  be  a  con- 
siderable pecmiiarT  loss  to  a  wife;  she  loses 
hia  advice  and  assistance  in  many  matters 
of  domeatie  economy." 

Manifestly  no  allowance  can  be  made  be- 
cause of  a  possible  loas  arising  from  uircom- 
stances  which  do  not  appear  from  the  evi- 
dence and  which  rest  upon  conjecture  or  im- 
agination. The  evidence  in  this  case  doiSs  not 
show  drcnmstances  Indicating  that  the  so- 
ciety, ccHnfort,  and  protection  of  the  sou  bad 
been  of  any  appreciable  pecuniary  advantage 
to  the  plaiutiffs,  or  any  reasonable  pn^bll- 
Ity  that  it  would  be  so  in  the  future.  It  may 
be  that  they  dearly  loved  him  and  that  they 
loved  blm  the  more  because  of  his  InfirmltieB 
anA  belptesaness.  But  it  ta  pecuniary  loss 
only,  and  not  the  loas  of  an  object  of  love 
and  alTectliMi,  that  the  law  recognizes  as 
ground  for  allowing  damages  to  the  heirs  of 
tme  whose  death  has  been  caused  by  the  neg- 
ligence of  a  third  person.  No  great  sum 
could  reasonably  be  given  aa  damagoi  in 
this  case  on  account  of  tlie  deprivation  by 
the  plaintiff  of  the  society,  comfort,  and  pro- 
tection of  the  deceased.  A  verdict  of  |6,000 
is  clearly  greater  than  the  evidence  war- 
rants. 

The  Judgment  is  reversed. 

We  concur:  ANGELLOTTI,  0.  J.;  01/- 
NET,  J.;  WILBUR,  J.;  BLOANiB^  J.; 
LAWLOB,  J.;  LENKON,  J. 


LAW  V.  RAILROAD  COMMISSION  OF  CAL- 
IFORNIA. (8.  F.  9543.) 

(Supreme  Court  of  Oalifonda.  Jan.  27, 1921.) 

1.  CoastitutlOHal  law  «s>133,  298(l>  — PaMto 
servloe  oomnlsslona  «=»2— Chaage  of  atlllty 
rates  as  fixed  liy  contract  h  wKliln  the  pollee 
powers,  and  not  Interfereaoes  witli  oootraot 
•MItatlan  or  denial  of  doe  preeass. 

The  change  of  rates  to  be  charged  for  pub- 
He  aervice  by  a  public  atility  corporation  from 
those  fixed  by  private  contract  is  within  the 
police  power  of  the  Btate,  and  is  not  an  inter- 
ference with  the  obligation  of  the  contract,  or 
a  taking  of  property  without  due  process  of 
law,  even  thonEfa  the  contract  was  made  before 
the  enactment  of  the  statute  authorizing  the 
change. 

2.  Public  service  eommtssioas  ^=>I9(I)— Ref- 
erence to  other  proceeding  does  not  Invali- 
date complete  order. 

Where  an  order  of  the  Railroad  Commia- 
sion  was  complete  in  itself,  finding  that  the 


rates  therein  fixed  were  Just  and  reasonable ' 
charges  for  the  service  and  prescribing  them 
for  all  consumers,  a  reference  in  the  order  to 
findings  made  in  another  proceeding  is  super- 
flaons  and  cannot  vitiate  the  order  in  vie?  of 
av.  Oode,  I  3637. 

3.  PhUIo  servioa  oomalsslons  ^»  1 5— Need  net 
censlder  ^Idenee  as  to  value  of  privtleass 
llvaa  by  oaasBnar. 

In  view  of  PubUc  UtiUties  Act,  S  17(b), 
prohibiting  a  public  uUlity  from  receiving  a 
greater  or  less,  or  different  compensation  than 
the  rates  fixed  by  the  commission,  privileges 
given  hy  the  consumer  to  the  utility  In  part 
payment  for  service  are  different  compensa- 
tion prohibited  by  the  act,  bo  tbat,  in  proceed- 
ings to  fix  the  reasonable  rates,  the  commis- 
sion need  not  receive  evidence  <A  the  value  of 
Buch  privileges, 

4.  Steam  ®:^5— Order  ohanglflg  rates  fixed  by 
oontract  authorizes  reaelssion  of  privileges. 

A  contract  whereby  a  consumer  was  entitled 
to  heat  from  a  public  service  company  at  rates 
therein  specified  In  addition  to  privileges  given 
the  utility  by  the  consumer  can  be  rescinded 
by  the  consumer  when  the  Railroad  Gotnmlssion 
fixes  rates  for  such  public  service  in  excess  of 
those  fixed  by  the  contract,  and  the  utility  can 
thereafter  exercise  those  privileges  only  by 
paying  an  agreed  compensation  to  the  con- 
sumer. 

In  Bank. 

Petition  by  Hartland  Law  for  certiorari  to 
review  an  order  of  the  Railroad  Oommlsslon' 
of  California  fixing  rates  for  steam  power 
in  excess  of  those  fixed  by  private  contract.' 
Order  to  show  cause  dismissed. 

Alexander  McCulloch,  of  San  Francisco„ 
for  petitioner. 

Hugh  Gordon,  of  Los  Angeles,  for  respond- 
ent. 

LENNON,  J.  The  questions  In  this  case 
are  before  this  court  as  the  result  of  an  or- 
der to  show  cause  in  I'csponse  to  a  petition 
for  a  writ  directing  a  review  of  an  order  of 
the  Railroad  Commission  alleged  to  be  viola- 
tive of  certain  constitutional  rights  of  peti- 
tioner. 

In  May,  1910,  the  petitioner  and  one  Fred- 
erick G.  Cartwright  entered  Into  a  written 
contract,  for  a  period  of  20  years,  whereby 
said  Cartwright  agreed  to  famish  steam  and 
electricity  for  purposes  of  heating,  power, 
and  illumination  in  a  building  In  the  city 
of  San  Francisco  owned  by  petitioner.  The 
commodities  furnished  were  to  be  paid  for  by 
petitioner  at  certain  rates  set  forth  In  the 
contract,  and,  in  addition,  Cartwright  was 
granted  the  right  to  use  free  of  charge  parts 
of  said  building  and  premises  belonging  to 
petitioner.  The  right  thus  granted  Included 
the  privilege  of  using  certain  wells,  a  smoke- 
stack, a  Bteam  and  water  circuit  extending 
from  said  building  under  the  streets  of  the 
city  to  another  building,  and  the  right  of 
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roof  of  the  building  and  of  InBtaUing  and 
malntBlolDg  motors,  pumps,  and  pipes  la  the 
basement  of  tbe  balldtng.  Oartwright  as- 
signed this  contract  to  tbe  Great  Western 
Power  Gompany.  Snbeeqaeut  to  Qie  asslgn- 
ment  the  present  Railroad  Commission  of  the 
state  of  California  was  created,  the  Public 
XTtUltles  Act  of  1915  was  passed,  and  the 
Great  Western  Power  Company,  considered 
as  a  corporation  furnishing  beat,  became  a 
public  utiUty  under  said  act  In  May,  1920, 
the  BaUroad  Gommlsslon  made  an  order 
wherein  it  directed  that  all  steam  heating 
consumers  shoold  be  chained  upon  a  uni- 
form basis  for  heating  service,  approved  car- 
tain  schedules  of  rates  for  steam  heating 
service,  and,  In  effect,  prohibited  deviations 
from  said  schedule  under  existing  c<mtracts 
providing  dUferent  rates.  Petitioner  com- 
plains of  this  order  in  so  fiir  as  it  affects  his 
rights  under  his  contract. 

[1]  There  la  no  longer  any  question  as  to 
tbe  power  of  a  state  to  fix  rates  for  -a  public 
utility  Bcorvlce  which  will  supwsede  rates  for 
such  service  previously  fixed  by  private  con- 
tract between  the  consumer  and  the  compa- 
ny.. It  has  been  conclusively  settled  that  die 
Intnference  with  private  contracts  by  the 
state  regulation  of  rates  is  but  a  les^tlmate 
effect  of  a  valid  exercise  of  the  police  power 
which  neither  Impairs  the  obligation  of  a 
contract  nor  deprives  of  property  without 
due  process  of  law.  Atlantic  Coast  Line  Ry. 
Co.  V.  Goldaboro,  232  U.  8.  548,  S58.  34  Sup. 
Ot.  364.  58  L.  Ed.  721;  Union  Dry  Goods  Co. 
V.  Georgia  Public  Service  Corp.,  248  U.  S. 
872,  30  Sup.  Ct  117,  63  L.  Ed.  809,  9  A.  L.  R. 
1420 ;  S.  P.  Co.  V.  Spring  Valley  Water  Co., 
173  Cal.  201,  159  Pac.  865,  L.  R.  A.  1917B, 
680 ;  Llmonelra  Co.  v.  R.  R.  Comm.,  174  Cal. 
232,  162  Paa  1<^.  It  Is  immaterial  that  pe- 
titioner's contract  was  entered  Into  prior  to 
the  enactment  of  the  present  Public  Utilities 
Act  and  the  amendment  thereto  by  which 
steam  heating  service  was  included  as  a  util- 
ity to  be  regulated.  If  the  service  contracted 
for  was  devoted  to  public  use  (Allen  v.  B.  B. 
Comm.,  179  Oal.  68,  175  Pat  466,  8  A.  L.  R. 
249),  the  contract  for  the  service  was  subject 
to  the  exercise  of  the  police  power,  and,  the 
state  having  elected  to  confer  upon  the  Com- 
mission the  power  to  prescribe  uniform  rates 
for  the  service,  petitioner  cannot  couiplain  if 
the  exercise  of  this  power  results  in  the  prac- 
tical annulment*  of  his  private  contract  fixing 
compensation  for  a  public  service  (Producers' 
Transportation  Co.  v.  R.  R.  Comm.,  251  U. 
S.  228,  40  Sup.  Ct  131,  64  L.  Ed.  239). 

[2]  Petitioner  raises  the  objection  that  the 
opinion  and  order  of  the  Commission  refer  to 
findings  made  In  another  proceeding.  The 
proceeding  referred  to  was  one  in  which  an 
order  was  made  prescribing  rates  for  the  Pa- 
cific Gas  &  Electric  Company  and  prohibiting 
departures  therefrom  under  private  contract 
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This  reference  was  made  only  by  way  of 

amidlflcatlon  for  the  purpose  of  indicating 
the  attitude  of  the  Commlaslon  In  a  previous 
parallel  casa  Nothing  ai^ears  to  angg^ 
that  the  present  proceeding  was  not  inde- 
pendoit  and  complete  in  its^  or  that  the 
conclusion  of  the  Commission  was  not  baaed 
solely  upon  the  facte  presented  therein.  The 
substance  of  the  opinion  and  order,  in  the 
present  case  is  that  oerteln  rates  are  found 
and  declare  to  be  Just  fsir,  and  reasonable 
chai^ies  for  steam  heating  service  by  the 
Great  Western  Power  Company,  and  such 
rates  are  accordingly  prescribed  for  all  coO' 
snmers.  The  reference  complained  of  does 
not  affect  the  substance  of  the  order,  and,  be- 
ing superfluous,  it  cannot  vitiate  the  order, 
av.  Code,  {  3537. 

[S]  It  Is  pqlnted  out  that  there  was  no  ev- 
idence before  the  Commission  as  to  whether 
the  rates  provided  by  petitioner's  contract, 
when  omsidered  with  the  grant  of  privileges 
In  the  use  of  petitioner's  property,  were  in 
fact  discrimlnatoiy.  Under  section  17  (b)  of 
tbe  PabUc  UtiUtlea  Act  (Stete.  1919.  pp.  488, 
496),  U  is  provided  that  no  public  utility  sliaU 
receive  "a  greater  or  less  or  different  com- 
pensaUon,"  than  tbe  rates  fixed  by  the  Com- 
mission. The  same  section  provides  tbat  the 
Commission  may  esteblish  audi  exceptions 
from  the  operation  of  this  prohibition  as  it 
may  consider  Jost  and  reasonable.  It  ap- 
pears from  tbe 'face  of  petitioner's  contract 
that  the  compensation  provided  -  therein  Is 
"dlfTerent"  from  that  fixed  by  tbe  Commis- 
sion. It  was  therefore  unnecessary  for  the 
Commission  to  receive  evidence  as  to  the 
value  of  the  privileges  granted  by  petitioner 
tn  order  to  determine  the  amount  of  the  rate 
fixed  by  the  contract  It  Is  not  essential  that 
a  rate  be  greater  or  less  in  amount  in  order 
to  be  discriminatory;  a  difference  In  char- 
acter of  payment,  such  as  the  granting  of 
privileges  or  concessions,  may  in  itself  give 
Just  such  advanteges  as  the  act  is  designated 
to  prevent  'j.he  contract  did,  In  fact  fix  a 
"dlfferoit"  compensation  than  that  prescrib' 
ed  by  the  Commission.  It  therefore  came 
within  the  general  prohibition  of  the  Public 
Utilities  Act  luid  the  Commission  was  not 
obliged  to  receive  further  evidence  in  order 
to  determine  whether  or  not  an  exception 
should  be  made. 

[4]  Having  disposed  of  this  point,  for  we 
deem  it  unnecessary  to  say  more  In  regard 
thereto,  there  remains  the  claim  of  petitioner 
that,  If  the  Great  Western  Power  Company 
is  to  retain  Its  right  given  by  the  contract  to 
use  agencies  and  appliances  belonging  to 
him,  the  order  will  operate  to  deprive  plain- 
tiff of  the  use  of  his  property  without  com- 
pensation, and,  by  compelling  him,  in  effect 
to  pay  a  higher  rate  than  other  consumers, 
create  the  discrimination  It  purports  to  abol- 
ish. If  the  order  attempted  to  change  the 
rate  paid  by  petitioner  and  at  .the  same  time 
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give  tbe  power  company  the 
tinue  to  use  the  agencies  and  appUances  of 
petitioner  under  the  contract,  then  It  would, 
indeed,  exceed  the  jurisdiction  of  the  Com- 
mission by  depriving  petitioner  of  his  prop- 
erty wltfaont  compensation  and  due  process 
of  law.  This,  however.  Is  not  the  effect  of 
tbe  order,  which  simply  does  what  the  law 
'pentdtB,  namely,  fixes  the  rates  to  be  paid  by 
the  consumer,  and  therefore  nullifies  tbe 
compensation  fixed  by  the  contract  It  fol- 
lows, of  conrse,  in  view  of  the  change  effect- 
ed by  the  order  In  such  an  Important  part  of 
the  contract,  that  petitioner  will  have  the 
right  under  the  law  to  rescind  the  contract, 
and  prevent  fdrther  use  of  his  property  by 
the  former  company,  except  for  compensa- 
tion properly  determined.  See  Newport  v. 
Temescal,  etc.,  Water  Co.,  149  Cal.  538,  87 
Pac  872,  6  B.  A.  (N.  S.)  109S;  Miller  ft 
liQx  T.  EnterprlK,  eta,  Co.,  169  Cal.  415,  426, 
147  Pac.  567, 
The  order  to  show  cause  is  dlsmisaed. 

We  concur:  ASQELLCySm,  C.  J.;  SHAW, 
X;  liAWLOB,  J.;  SLOANB.  J.;  OLNSY, 
J.;  WILBXTB,J. 


FIGARI  V.  OLCeSE  et  at.    (8.  F.  9219.) 

(Snpreme  Court  of  California.  Jan.  28,  1921. 
Rehearing  Denied  Feb.  26,  1021) 

1.  BHia  aid  aotes  <e»<8-SlHT  fHallfyiao 
•Igaatura  by  worri  "wKaeaa"  MM  oat  liable 
at  aiakar. 

If  a  person  aubicribed  his  name  to  a  note 
as  maker  without  goalificatioD  and  without 
notice  or  knowledge  on  the  part  of  the  payee 
that  he  was  only  intending  to  wltneBs  the  sig- 
nature of  the  otber  maker,  tie  would  be  bound 
as  maker,  but  where  he  wrote  the  word  "wit- 
ness" before  his  name,  and  where  the  payee 
knew  that  he  wa»  receiving  no  consideratioo, 
and  that  he  had  been  asked  to  sign  the  note 
merely  as  a  witness,  he  was  not  liable  as  the 
maker. 

2.  Evideaoe  «b>423(6)— Party  who  sigaed  as 
■aker  ni^  show  that  with  payee's  knowl- 
s4o*  IM  aigaad  In  ether  eaiMoIty, 

lloder  Civ.  Code,  {  2882,  one  who  has  sign- 
ed Bote  appamtly  as  SBaker  may  show  by  pa- 
nd  evidence  as  against  the  payee  that  he  has 
signed  with  the  knowledge  of  the  payee  in  a 
different  capaoty  and  with  a  different  liability, 
where  such  fac^  are  beaded. 

3.  ApiMal  aid  error  ^994(3)— Cmllblllty  of 
wftnaas  for  trial  ooart. 

The  credibility  ctf  witnesses  la  exclnsively 
within  the  province  of  the  trial  court 

4.  EvIdMM  «B»S9I— Derendaara  tesflmooy 
when  ealM  as  witness  by  pi al stiff  to  be 
flvoR  proHP  wM|IMi  alttooih  net  oonolaslve 
on  ptalatNT. 

Testimony  of  defendant  called  as  plain- 
tiff's witnesses  under  Code  Civ.  Proe.  |  2059, 


St  1917,  p.  58.  is  to  be  given 
its  proper  weight  notwithstanding  Uiat  un- 
der such  statute  plaintiff  is  not  bound  by 
•nch  testimony;  such  provision  of  tbe  stat- 
ute meaning  merely  that  sach  teatimoDy  is  to 
be  treated  as  though  given  on  cross-examina- 
tion, and  ttuLt  plaintiff  is  not  concluded  from 
rebutting  the  testimony  or  bom  Imiteaching  the 
witnesses. 

Xn  Bank. 

Ai^al  from  Superior  Court  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  Andrea  Flgari  against  O.  B. 
Olcese  and  Emillo  Olceae.  From  a  Judgment 
for  the  last-named  defendant,  plaintiff  ap- 
peals. AfDnned. 

Frank  SchllUiig,  of  San  Frandaco,  for  ap- 
pellant. 

William  A.  Kelly  and  H.  0.  Faulkner,  both 
of  San  Francisco,  for  respondent. 

PER  CURIAM.  Plaintiff  brought  this  ac- 
tion to  recover  <m  a  promissory  note  pur- 
porting to  have  been  executed  by  the  defend- 
ants. 

The  question  here  presented  Is  whether  the 
respondent,  Emillo  Olcese,  signed  the  note  as 
a  maker,  or  merely  as  a  witness  to  the  rigna- 
ture  of  his  eodefendant  O.  B.  Olcese. 

The  trial  court  found  that  respondent  sign- 
ed the  Instrument  only  as  a  witness. 

The  appeal  Is  from  the  judgment  In  re- 
spondent's favor,  and  Is  based  upon  the  con- 
tention that  the  above  finding  Is  not  support- 
ed by  the  evidenre. 

The  instrument,  as  reproduced  In  the  rec- 
ord shows  the  names  of  both  defendants  In 
the  usual  place  of  slgnatin*  by  the  makers 
of  a  promissory  note.  The  name  of  respond- 
ent Emillo  Olcese,  Is  directly  under  that  of 
his  codefendant,  an  admitted  maker  of  the 
note.  The  only  distinguishing  feature  Is  that 
the  word  "Witness"  appears  Immediately  in 
front  of  respondent's  signature. 

The  undisputed  facts  are  that  the  plaintiff, 
Flgari,  loaned  ?1.300  to  the  defendant  G.  B. 
Olcese,  and  received  this  note  as  evidence  of 
the  indebteducss.  The  defendant  Emillo  Ol- 
cese Is  the  son  of  the  other  defendant,  and 
at  the  time  of  this, transaction  waa  26  years 
old  and  was  In  the  anployment  of  his  father 
In  tbe  tatter's  grocery  store,  and  had  no  per- 
sonal Interest  in  and  received  no  pert  of  the 
borrowed  money. 

Flgari  was  about  56  years  of  age  and  an 
Italian.  Both  he  and  tbe  elder  Olcese  had 
an  imperfect  knowledge  of  English.  The 
plaintiff  was  unable  to  read  or  write  the 
English  language. 

Although  the  testimony  is  conflicting  on 
the  point  at  Issue,  plaintiff's  testimony  Is 
that  be  had  been  given  to  nnderstand  by  the 
elder  Olcese  that  the  note  wfta  to  be  signed 
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by  both  the  father  and  son,  and  that  he  ac- 
cepted the  note  In  the  belief  that  both  had 
signed  It  as  nJakers,  and  did  not  know  that 
Etollio  Olcese  had  written  the  word  "Wit- 
ness" before  his  name  until  many  months  aft- 
er the  note  was  executed.  The  two  principals, 
Flgari  and  Olcese,  went  to  a  notary  and  had 
the  note  drawn  up.  It  does  not  appear  dear- 
ly whether  the  elder  Olcese  signed  It  at  the 
notary's  office  or  later.  At  any  rate,  the 
deal  was  not  closed  there,  bnt  the  parties 
met  the  next  mdming  at  the  office  of  Olcese 
over  his  store,  at  which  time  and  place  Flgari 
prodqced  his  money  to  complete  the  loan.  It 
is  at  this  point  that  the  matter  In  controversy 
arises  as  to  Emllio  Olcese's  relation  to  the 
transaction.  Flgari  says  that  he  went  the 
next  morning  to  get  the  note.   He  testifies: 

"Bmillo,  the  ion,  gave  me  the  note."  '"I  say, 
*I  want  to  see  you  put  your  name.'  Be  say, 
'I  pnt  It  all  ready.'  I  say,  1  like  to  see  it. 
Some  time  I  can't  read.  I  like  to  see  you  pot 
your  name.*  He  told  bis  father,  'He  wants 
me  to  pat  my  name  again,'  and  the  father  lay, 
'Zes:  put  it  agalD."* 

He  further  testified  In  this  connection  that 
the  son  then  took  the  pen  and  retraced  bis 
name  and  handed  him  the  note.  There  was 
other  testimony  of  Flgari  indicating  that  It 
was  agreed  between  him  and  the  elder  Olcese 
that  the  son,  .and  perhaps  the  wife,  was  to 
Join  In  signing  the  note.  At  any  rate,  it 
ta  enough  to  say,  from  plaintiff's  standpoint, 
that  Figari's  testimony,  standing  uncontra- 
dicted, would  sufflcientty  establish  Emllio's 
liability  as  a  maker  of  the  note^  and  had  the 
trial  court  found  accordingly  such  finding 
might  well  be  held  conclusive. 

Both  the  father  and  the  son,  however,  dis- 
pute this  version  of  the  transaction.  On  this 
controverted  point  the  testimony  of  the  elder 
Olcese,  In  substance.  Is  as  follows : 

"Hy  son  was  present  when  the  money  was 
delivered.  Be  was  outside  of  the  store,  and  I 
told  my  BOO,  Mr.  Figari  told  me,  'I  would  like 
to  see  your  son  and  I  give  you  the  money;*  so 
I  called  Emilio  to  come  up,  and  Emilio  came 
up,  and  Mr.  Flgari  looked  at  the  money,  and 
he  told  me,  'Now,  yon  got  the  mooey  here,*  and 
he  say,  'Your  son  can  sign.*  He  says,  Ton 
have  your  son  sign  this  note  to  see  I  give  you 
the  money.'"  "Well,  my  son  was  that  and 
I  told  him  myself  to  sign  the  note."  Q.  But 
yon  have  just  stated  that  Mr.  Flgari  said  to 
you  in  your  son's  presence  to  have  your  son 
sign  as  a  witness.  A.  Mr.  Flgari  told  me,  and 
he  said  he  was  telling  me.  He  told  me  first, 
my  son  waa  not  present,  and  I  colled  him  up 
and  I  told  him  to  come  up  to  the  office. 
•  •  *  Mr.  Figari  came  to  my  office  and 
counted  the  money  and  put  it  on  the  desk,  and 
after  ho  got  the  money  counted  and  before  I 
took  thm  money  he  asked  me,  'We  are  here 
alone  and  I  give  yon  the  money.*  He  woold 
like  to  have  somebody  see  that  I  ffijt  yon  the 
money,  and  he  says,  'Is  your  son  downstairs,' 
and  I  said,  'Tes,'  and  called  my  son  up,  and  I 
says,  'I  got  some  money  here,  and  I  would  like 
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to  have  yon  come  up,'  and  I  told  him— he  don't 
know  Figari— I  told  my  bod,  'I  got  some  mon- 
ey, and  I  show  it  and  he  loan  some  money,  and 
I  want  you  to  come  up  and  see  the  man  lend 
the  money.  Mr.  Figari  waa  present.  Q.  IMd 
you  hear  your  son  testify  here  a  litUe  while 
ago  that  Mr.  Flgari  was  not  present;  that 
be  waa  on  the  outside?-  Mr.  Kelly:  That  is 
not  the  testimony.  The  testimony  of  bot^ 
witnesses  is  to  the  effect  that  Mr.  Olcese 
went  outside  and  called  Eknilio  and  brought 
him  into  the  room  where  the  money  was 
and  had  Emilio  sign  the  paper  In  the  pres- 
ence of  both  of  them.  The  Court:  That  ia 
the  testimony.  Q.  At  what  particular  place 
did  you  ask  your  son  Emilio  to  come  and  sign 
the  note?  A.  lUght  there  in  front  of  the  mon- 
ey, in  my  office.  *  *  *  In  the  presence  of 
Mr.  figari  I  vAeA  my  son  to  sign  the  note  to 
witness,  so  Flgari  says,  so  Flgari  could  see  Urn 
loan  me  the  money,  and  my  eon  sign  as  a  wit- 
ness, and  Mr.  Figari  turned  aronnd.  and  he 
didn't  see  my  son  do  the  writing,  and  he  said 
to  my  son,  *I  like  to  see  you  sign;  I  like  to  see 
you  sign  your  name  next,'  and  my  son  says, 
'Yes;  I  have  sipied  that.*-  Mr.  Flgari  never 
sa;  nothing  about  a  witness;  fae  never  men- 
tioned anything  about  seeing  the  money  turned 
over  and  like  to  see  him  sign  Uke  a  witness, 
and  he  never  say  anything  else.  My  son'  don*t 
have  anything  to  do  with  the  bnriness." 

This  testimony  is  confusing  and  perhaps 
ccmtradletory,  bnt  there  Is  nothing  In  it  to  in- 
dicate that  Emilio  Olcese  liad  any  Intimation 
from  either  his  father  or  the  plaintiff  that 
he  was  signing  other  than  as  a  witness.  It 
would  appear  tram  the  testimony  of  this 
witness  that  Figari  had  no  conversation  with 
Emilio  as  to  the  capacity  in  which  he  was  to 
sign  the  note,  that  his  communication  in  that 
regard  was  entirely  with  the  father,  but  that 
the  statement  was  made  to  the  son  In  Flgart's 
presence  that  he  was  asked  to  sign  as  a  wit- 
ness. 

The  respondent's  own  testimony  on  this 
point  Is  more  explicit  His  testtmoajr  ta  sub- 
stance is  as  follows: 

"The  first  time  I  saw  Mr.  Figari  to  know 
him  was  when  I  signed  the  note.  I  knew  notii- 
ing  about  the  negotiation  of  the  note.  I  saw 
the  money  dehvered  to  G.  B.  Olcese.'* 

"Mr.  G.  B.  Olcese  came  ontside  and  I  saw 
him;  he  was  borrowing  some  moner  from  Mr. 
Flgari.  Mr.  Figari  was  upstairs  in  the  offiee, 
and  he  wanted  me  to  aUrn  the  note  as  a  wit- 
ness. Ur.  O.  B.  Olcese  asked  me  to  sign  the 
note  as  a  witneas  that  he  took  the  money.  I 
was  outside  handling  potato^  and  stuff,  and 
Mr.  Olcese  asked  me  to  sign  the  note  as  a 
witness.  I  believe  the  note  was  signed  by  my 
father  when  I  signed  it.  I  signed  right  under 
his  name.  I  saw  him  sign  it.  He  signed  first 
and  I  signed  afterwards.  Mr.  Figari  was  there, 
right  between  me  and  my  father.  He  Cold  me 
to  go  over  it  again,  and  I  went  over  it  He 
says,  'Let  me  see  yon  sign  it,*  and  I  went  over 
it  again  and  signed  the  note.  I  don't  know 
whether  he  saw  me  sign  It  t^e  first  time;  he 
was  there.  He  never  asked  me  to  go  over  it 
again.  I  ran  my  pen  over  my  name  a  second 
time.   Ur.  Olcese  asked  me  to  sign  Ae  note. 
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figari  nerer  asked  me  to  sign  the  note.  I  never 
signed  the  note  for  Figeri.  I  went  over  It 
wfaev  he  asked  me  to  go  over  it.  I  will  show 
7oa  jnst  how  it  was  done.  Mr.  O.  B.  Olceae 
GUne  oat  and  asked  me  if  I  would  sign  the 
note  as  a  witness,  and  I  told  Mm  'Yes.'  I 
eoaa  upstairs,  took  the  pen,  and  aigi^ed  that 
note.  Mr.  Figari  waa  there,  and  he  sa;s  'Let 
me  see  you  sign  the  note;  go  over  it.'  Q.  Mr. 
Figari  did  not  ask  yon  to  sign  the  note  as  a 
witness?  A.  Not  at  all;  he  asked  me  to  go 
over  it.  I  never  had  any  experience  with  a 
promissory  note.  That  was  the  first  note 
seen,  I  had  never  had  any  experience  with 
promiaaory  notes  at  that  time.  I  did  not 
know  anything  about  whether  a  -promissory 
note  needed  to  be  witnessed.  The  first  time  I 
knew  anything  at  all  about  the  fact  of  a  loan 
was  when  I  waa  asked  to  go  op  where  the  note 
was  slgued." 

It  seems  to  be  ctyiceded  that  the  reiflE>ond- 
ent  wrote  the  word  "Witness"  before  his 
name  when  he  signed  the  note.  The  only 
reference  in  the  evidence  to  this  point  is  the 
following  questions  by  plftintlfCs  attorneys 
and  resptrndoat's  answers  thereto : 

"Q.  And  you  tfgned  the  word  'Witness*  fn 
front  of  your  name?  A.  I  know  what  I  signed, 
and  he  had  the  note  there  and  I  signed.'  Q.  So 
when  you  pat  your  name  to  the  note  and  put 
in  front  of  it  'Witness'  yon  are  not  positive 
whether  or  not  you  had  teen  yoyr  father  aiga 
the  note?  A.  Oh,  yes;  O.  B.  Oleese's  name 
waa  on  the  note  before  I  signed  it.'* 

It  also  appears  from  other  evidence  tlmt 
the  word  "Witness"  was  written  before  re- 
spondent retraced  his  signature  at  plaintiff's 
request. 

It  is  argued  In  behalf  of  appellant  that 
when  the  respondent,  at  Flgari's  statement 
that  lie  wanted  to  see  him  sign,  retraced  bis 
signature  without  retracing  the  word  "Wit- 
ness,"  it  was  a  new  and  unqualified  signing 
of  the  note.  No  such  inference  can  be  drawn 
from  this  circumstance.  Bespondent  bad 
been  told,  according  to  the  testimony,  in  the 
presence  of  Figari,  that  he  was  to  sign  as 
a  witness.  If  he  signed  as  a  witness  under 
these  clrcumstaiices,  he  had  a  right,  when 
told  by  .B^gari  that  he  wanted  to  see  him 
sign,  to  assume  that  he  was  retracing  his 
signature  for  the  some  purpose  and  in  the 
•ame  capacity  that  he  originally  wrote  It. 

Of  course.  It  seems  Improbable  that  Figari 
«taould  have  been  so  Insistent  upon  seeing  the 
signature  made  if  It  was  only  to  witness  the 
making  of  the  note  by  the  elder  Olcese.  But 
that  Is  not  the  point.  The  controlling  dr- 
cnmstance  is  that  Bmlllo  Olcese  was  acting 
with  the  nnderstandlng  that  he  was  wily 
signing  In  the  capacity  of  a  witness,  and 
there  was  nothing  in  the  fact  of  this  request 
to  rewrite  bis  name  <^lcnlated  to  change  the 
situation. 

II,  I]  There  la  no-doubt  under  the  law  that, 
If  be  bad  subscribed  bis  name  without  quali- 
fication and  without  notice  or  Imowledge  on 


the  part  of  Figari  that  he  was  only  Intend- 
ing to  witness  his  father's  execution  of  the 
note,  he  would  be  bound  as  a  maker,  but 
such  is  not  the  situation  here.  He  was  not  in 
any  v,SLy  a  party  In  interest.  If  the  trial 
court  believed  the  testimony  of  the  defend- 
ants, as  it  apparency  did,  Smllio  Olcese  went 
Into  his  father's  office  where  the  note  was  be- 
ing executed  with  no  other  Idea  In  his  mind 
than '  that  he  was  being  asked  to  put  his 
name  to  the  paper  merely  as  a  witness,  and 
that  twth  parties  so  understood.  He  was  told 
by  his  father  In  Figarl's  presence  that  the 
latter  wanted  him  to  see  the  money  delivered 
and  to  sign  as  a  witness.  He  made  bis  own 
understanding  of  the  matter  plain  by  writing 
the  word  "Witness"  Immediately  preceding 
bis  sl^atnre.  It  is  tme  that  Figari  testified 
that  he  could  not  read  or  write  the  English 
language,  but  the  court  finds  that  this  fact 
was  not  known  to  respondent  The  only  evi- 
denoe  teodlns  to  show  such  knowledge  waa 
the  r«nark  testified  to  FU^rl  tliat  in  ask- 
ing respmdent  to  again  sign  his  name  he 
gave  as  a  reasHm  the  statement,  "Some  time 
I  can't  read."  Beapoi^ait  had  a  right  to  as- 
some,  not  only  from  what  his  fatlier  bad  toLd 
him  in  Figarl's  jnesenc^  but  fnm  what  hs 
had  signified  on  the  note  Itsdf,  tliat  it  was 
understood  by  Figari  that  he  was  signing  as 
a  witness.  Under  these  circumstances  the 
TCQnest  that  he  again,  or  tliat  be  retrace 
his  signature;  so  that  Slgaii  could  see  it  writ- 
ten, would  not  carry  any  difEerent  eignifl- 
canee  as  to  what  was  expected  of  him  than  at- 
tmded  the  original  signature.  Even  where  i 
<me  has  joined  apparently  as  a  maker  of  a 
note,  he  may  show  by  parol  evidence,  as 
against  the  payee,  that  he  has  signed  with 
the  knowledge  of  the  payee  in  a  different 
capacity  and  with  a  different  liability  where, 
as  here,  such  facts  are  pleaded.  Civ.  Ctode,  $ 
2832;  3  R.  O.  L.  p.  1138;  KeUy  v.  Gillespie, 
12  Iowa,  55,  70  Am.  Dec.  516;  Spencer  v. 
Alkl  Point  Transportation  Co.,  53  Waah.  77, 
101  I^c.  500,  132  Am.  St.  Bep.  1066 ;  Oillett 
V.  Taylor,  14  Utah,  190,  46  Pac.  1009,  60  Am. 
St  Bep.  890;  Windhorst  t.  Bei«endahl,  21 
S.  D.  218,  111  N.  W.  644,  130  Am.  St  Hep. 
715 ;  Farmers*  N.  G.  Bank  v.  Slover,  60  Cal. 
387;  Casey  v.  Gibbons,  136  Cal.  368,  68  Pac. 
1032.  Tbis  Is  true  for  the  purpose  of  show- 
ing that  an  apparent  principal  Is  tmly 
bound  as  a  surety  notwithstanding  the  ap- 
pending of  the  word  "Surety"  after  the  signa- 
ture does  not  In  Itself  change  the  liability 
of  the  party  so  signing.  Aud  t.  Magruder,  10 
Cal.  282;  So.  Cal.,  etc.,  Bank  v.  Wyatt,  87 
Cal.  616,  26  Pac.  918.  It  surely  follows  that 
where  the  signer,  with  the  knowledge  and  ab- 
sent of  the  payee,  has  signed  only  as  a  wit-- 
ness  and  has  qualified  his  signature  on  the 
note  itself  by  so  significant  a  designation  as 
the  word  "Witness,"  he  may  be  permitted  to 
show  that  his  name  was  written  and  accept* 
ed  in  that  capacity  alone. 
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It  may  be  admtttetf  tliat  it  is  an  unneces- 
sary and  unusual  precaution  to  hare  the  ex- 
ecution of  a  promissory  note  witnessed,  but  It 
appears  tliat  all  of  tbe  parties  to  tills  trans- 
action were  unfamiliar  with  business  cus- 
toms and  requirements,  and  the  respondent 
testified  that  this  was  his  first  experience 
with  a  promissory  note. 

If  it  is  assumed,  as  tbe  trial  Judge  bad  a 
right  to  assume,  from  the  evidence,  that  the 
respondent  was  acting  la  good  faltb,  and 
that  the  testimony  of  both  defendants  was  to 
be  accepted  as  true,  there  Is  no  Justification 
for  setting  aside  tbe  findings  and  Judgment 
of  the  trial  court,  as  afiinned  by  the  District 
Court  of  Appeal. 

[S]  It  is  wholly  a  matter  of  the  credibility 
of  tbe  witnesses,  which  is  a  consideration  ex- 
clusively within  the  province  of  the  trial 
court. 

There  could  be  no  question  about  the  mat- 
ter were  It  not  for  the  unusual  circumstance 
of  having  a  witness  to  such  an  instrument, 
the  apparent  Inexperience  and  Ignorance  of 
the  appellant,  and  the  further  fact  that  by 
the  time  the  payment  of  this  note  was  due 
the  elder  Olcese  had  gone  through  bank- 
ruptcy, and  the  son  had  succeeded  to  the  posi- 
tion of  financial  responsibility.  But  even  in 
Ihts  particular  the  respondent's  explanatlcm 
Is  plausible,  and  he  testifies  that  it  was  not 
until  after  bis  father's  financial  failure  and 
until  long  after  the  note  was  due  that  ap- 
pellant made  any  claim  upon  respondent  as  a 
maker  of  the  note.  It  is  s(Mnethlng,  too,  of  a 
testimonial  to  tbe  good  faith  of  tbe  elder  Ol- 
cese that  about  $2S0  was  pedA  by  him  on  this 
note  since  bis  discharge  in  bankruptcy. 

[4]  There  la  no  merit  In  appellant's  objec- 
tioa  that  no  testimony  was  taken  In  behalf 
(a  defendants,  because  of  the  fact  that  the 
defendants  were  called  only  as  plaintiff's  wit- 
nesses. Section  2065  Of  the  Code  of  C»Til 
Procedure  as  added  by  St  1917,  p.  58,  pro- 
vides tbet  a  party  calUng  uid  examining  as  a 
witness  an  adverse  party  "shall  not  be 
bound  by  his  testimony/'  and  that  tbe  testi- 
mony of  each  adTerse  witness  "may  be  re- 
butted by  the  party  calling  blm."  nils  pro- 
vision  does  not  mean  that  such  teBttmony 
may  not  be  E^ven  Its  proper  weight,  but  mere- 
ly as  it  dedares.  that  the  party  calling  such 
witness  shall  not  be  concluded  from  rebut- 
ting bis  testimony,  or  from  Impeaching  the 
witness.  Dravo  v.  Fabel,  132  U.  8.  487,  10 
Sap.  Ct  170,  88  L.  Bd.  421.  In  other  words, 
such  testimony  Is  to  be  treated  as  though 
given  on  cnns-examlnatlon. 

The  findings  ot  tbe  court  sufficiently  cover 
all  tbe  material  Issnes  raised  by  the  plead- 
ings. 

The  Judgment  is  affirmed. 

ANGELLOm,  C.  J.,  and  SLOANE,  01/- 
NBT,  SHAW,  WILBUB,  tENNON,  and 
IiAWLOR,  JJ.,  concur. 


HINDLE  V.  WARDEN  et  tL  (CIv.  3227.) 

(DiBtriet  Court  ot  Appeal,  Second  District,  Di- 
vision 2,  California.  Dec.  11,  1920.  Hear- 
.ing  Denied  fay  Supreme  Oonrt  Feb.  7,  1921.) 

1.  Quiatlag  title  «=»44(4)  —  Proof  at  postss- 
sloa  hehi  prima  faoie  proef  el  tftia  wlm  ut 
ooatraverteri. 

In  a  salt  to  set  aside  a  deed  on  a  sale  un- 
der a  municipal  asBeasment  and  to  quiet  plain- 
tiff's title,  where  plaintiff  istrodaced  a  deed  to 
himself  and  proved  his  posseauon  snbseqaeDt 
to  the  date  of  delivery  of  the  deed,  such  pos- 
session was  prima  fade  evidence  of  ownerahip, 
and,  though  dlaputable,  was  soffideDt  evidence 
to  support  a  decree  quieting  Us  title  tmless  soe- 
cessfttlly  controverted. 

2.  Municipal  corporations  «=>58l-^ndavit  of 
servloe  of  aotioe  before  obtalnlig  deed  held 
BOt  to  show  posting  on  prjper^. 

An  affidavit  on  behalf  of  one  purcbaaing 
property  at  a  sale  for  a  delinquent  mnnidpal 
assessment  under  St.  1909,  p.  1066,  as  amend- 
ed by  St  1911  (Ex.  Seas.)  p.  17,  stating  that 
the  affiant  attached  a  copy  of  tbe  notice  to  re- 
deem to  "front  part  of  balldlng  in  a  conapicn- 
ons  place  near  the  front  line  the  property," 
did  not  show  that  the  notice  was  posted  on  the 
properly  as  required  by  section  24  of  such  stat- 
ute. 

3.  Monlolpal  oorporatloa*  «=»&8I— Affidavit  of 
service  of  notice  to  radecm  Iron  sale  for 
assessment  must  allege  faots  ahowing  dili- 
gence to  find  owner. 

An  affidavit  of  service  of  notice  to  redeem 
from  a  sale  for  a  munidpal  assessment  under 
St  1909,  p.  1066,  as  amended  by  St  1911  (Ex. 
Seas.)  p.  17,  must  set  forth  evidentiary  facts 
juatifying  the  concluaion  that  due  diligence 
was  used  to  6nd  the  owner,  and  an  affidavit 
merely  stating  ultimate  facta  or  conclusions 
in  the  language  of  the  statute  is  not  suffident 

4.  Municipal  corporations  ^nSSI^AflldavIt  of 
service  of  notice  to  redeem  from  sale  for  as< 
sessment  held  not  to  show  owner  cottid  not 
be  found. 

An  affidavit  of  service  of  notice  to  redeem 
from  a  sale  for  a  delinqnent  assessment  under 
St.  1909,  p.  1066,  as  amended  by  St  1911  (Bz. 
Sess.)  p.  17,  alleging  that  the  affiant  inquired  of 
an  unnamed  person  and  was  given  the  name  of 
iiie  owner  and  verified  such  ownership  by  refer- 
ring to  the  records  of  the  coaoty  and  'searched 
tbe  county  records  for  a  certificate  of  residence, 
and  that  none  was  on  file,  and  that  he  searched 
tbe  latest  city  and  telepbone  directories,  and 
the  name  waa  not  therein,  was  insuffldent  to 
show  doe  diligence  in  locating  the  owner  8% 
required  by  section  24.  where  blanks  were  left' 
for  the  names  of  the  persona  of  and  concerning 
whom  inquiry  and  search  was  made. 

5.  Municipal  oorporatlons  iS=3>S82  —  Deed  for 
land  sold  for  dellnquaat  auessmeat  void  whan 
aflldavit  of  service  of  notice  Insufllolent. 

A  deed  for  land  sold  for  a  delinquent  as- 
sessment under  St  1909,  p.  1066,  as  amended 
by  St  1911  (Kx.  Sess.)  p.  17,  was  void  where 
the  affidavit  of  service  of  the  notice  to  redeem 
did  not  show  posting  on  the  property  or  due 
dfiigence  to  find  the  owner  of  flie  lot 
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6.  AlwtaiMit  Mul  r«vlval  «=>I5— Dlsiilswl  of 
prkir  aetloR  while  sacoMl  aotloB  Is  peidlng 
renoves  irouid  of  mbatement. 

It  is  a  good  uuw«r  to  a  plea  in  abotement 
allesini;  the  pendency  of  a  {trior  actioD  that 
the  prior  action  has  been  dismieeed  b7  a  Judg- 
ment entered  after  a  trial  of  the  second  action 
has  commenced,  but  before  its  conclaaon. 

7.  Estoppel  «=99l(l)  — PialMI*  held  estopped 
t«  qnettlon  dismlssisi  of  prior  aottan  pleaded 
lis  ^ateneit. 

Where  the  attorneys  of  record  for  plain- 
tiff in  a  prior  action  gave  his  attorncvs  of  rec- 
ord  Id  a  sabseooent  action  written  authori^ 
to  more  to  diemisa  the  earlier  action,  and  plain- 
tiff was  In  court  when  the  motion  was  made,  he 
was  estopped  to  question  the  anthoritr  of  the 
attorneys,  and  defendant,  pleading  the  prior 
action  hi  abatement,  conld  not  successfully  con- 
tezkd  that  the  motion  was  unauthomed. 

8.  Abatemeot  and  revival  «=98(t)  —  Record 
■test  show  Identity  of  oaases  ef  aetloa  ssd 
Issues. 

To  sustain  the  plea  of  another  action  pend- 
ing, it  must  appear  not  only  that  there  is  an- 
other action  pending  between  substantially  the 
same  parties,  but  also  that  the  causes  of  action 
and  issues  involved  are  substantially  tiie  same, 
and,  when  there  is  nothing  in  the  record  to 
show  the  subject-matter  of  the  former  action 
or  the  relief  sought,  the  plea  is  not  sustained. 

9.  Abatemeat  and  revival  «=s>7  —  Dismissal  of 
prior  action  pleaded  In  abateneat  oaanot  ba 

collaterally  attacked. 
Assnming  that  under  Land  Titles  Law,  { 
20,  authorizing  an  applicant  for  the  registra-. 
tion  of  land  to  withdraw  the  application,  such 
right  Is  subject  to  Oode  Olv.  Proe.  {  581,  pro- 
hiiiitlng  dismissals  when  a  eounterdafm  has 
been  set  up  or  afflrmatlTe  relief  sought,  the 
judgment  of  the  court  in  which  the  proceeding 
is  pending  dismissing  such  proceeding,  though 
wrongfully  entered  and  subject  to  reversal  on 
appeal,  is  not  open  to  collateral  attack  in  an- 
other action  in  which  the  pendency  of  auch  pro- 
ceeding has  been  pleaded  in  abatement. 

Appeal  from  Sm>ezlca  Court.  Los  Angdea 
Oonnty ;  JohB  W.  Shank,  Jndge. 

Action  by  Norman  W.  Hindle  against  Julia 
P.  Warden  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

J.  Ir^g  McKeuna  and  Catherine  A.  Mc- 
Kenna,  both  of  Los  Angeles,  for  appellants. 

£dgar  F.  Hughes  and  Goudge,  Bobiuson 
it  Hnebe^  all  of  Los  Angles,  for  respondoiL 

FINLAYSON,  P.  J.  Plaintiff,  averring  that 
he  Is  the  owner  of  a  certain  lot  in  the  city  of 
Los  Angeles,  alleged  that  the  defendant  Julia 
P.  Warden  claims  title  under  a  deed  executed 
to  her  by  the  board  of  public  works  of  that 
dty  on  July  11,  1916,  after  a  sale  of  the  lot 
following  a  delinquent  assessment  to  pay 
the  expenses  of  acquiring  land  for  a  public 
library  under  the  act  of  April  22,  1909  (Stats. 
1909,  p.  1066},  as  amended  by  the  act  of  De- 
cember 28, 1911  (Stats.  19U.  Extra  Sessions. 
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p.  17).  FlalntifT  does  not  question  the  valid- 
ity of  the  proceedings  leading  up  to  and 
including  the  sale  of  the  land  by  the  board 
of  public  works,  but  does  contend  that  the 
deed  to  appellant  was  inralid  upon  the 
ground,  among  others,  that  the  affidavit  of 
postlag  the  redemption  notice  does  not  show 
that  the  notice  was  posted  on  the  prt^erty 
or  that  doe  diligence  had  been  used  to  find 
the  owner.  The  complaint  alleges,  and  the 
proof  shows,  that  plaintiff,  prior  to  commenc- 
ing the  action,  tecdwed  to  the  defendant 
Julia  P.  Warden,  the  purchaser  at  the  assess- 
ment salc^  the  full  amount  neoessary  to  re- 
deem the  pnqperty  from  the  sale,  namely, 
$2.45;  that  Mrs.  Warden  refused  the  tender ; 
and  that  plaintiff  deposited  the  sum  with  the 
clerk  of  the  court  and  consented  that  It  be 
paid  to  Mrs.  Wardoi  in  redffinptlon  of  the 
prt^rty. 

The  answer  denied  plaintUTB  alleged  own- 
ership, alleged  that  the  defmda&t  Julia  P. 
Warden  acquired  title  under  the  deed  to  her 
from  the  board  of  public  works,  and,  by  way 
of  a  Idea  in  abatement,  further  alleged  that 
there  Is  pending  another  action  between  the 
same  parties  for  the  same  cause.  The  plead- 
ings and  flies  In  this  other  action,  though 
marked  for  identlflcatlon,  were  not  put  in 
evidence.  The  record  here  is  barren  of  any 
facts  showing  the  nature  of  that  other  action, 
sare  a  few  Incidental  references  thereto  by 
court  and  oounsti  In  the  course  of  remarks 
made  duitog  the  progress  of  the  trial,  and  a 
finding  by  the  court  aa  fidlows: 

•  •  Prior  to  the  commencement  of 
this  acdon  and  on  November  3, 1916^  the  plain- 
tiff filed  in  the  superior  court  of  the  state  of 
California,  In  and  for  the  coim^  of  Los  Ange- 
les, an  application  to  bring  the  said  real  prop- 
erty under  the  operation  of  the  Tiand  ^ties 
Act,'  the  same  being  L.  R.  No.  110;  that  JolU 
P.  Warden  was  Joined  as  a  party  In  said  action 
and  did  file  an  answer  and  cross-complaint,  in 
which  she  claimed  title  to  said  property  by  rea- 
son of  the  deed  herein  referred  to;  that  said 
application  L.  B.  No.  110  was  dismissed  dur- 
ing the  trial  of  this  action  and  is  not  pending." 

By  Its  decree  the  court  adjudged  and  de- 
clared the  deed  from  the  board  of  public 
works  to  the  defendant  Julia  P.  Warden  to 
be  null  and  void;  that  plaintiff  had  redeemed 
the  property  from  the  Hen  of  the  assessment 
and  from  the  sale;  and  that  the  purchaser, 
Julia  P.  Warden,  la  entitled  to  receive  the 
$2.45  deposited  by  plaintiff  In  court  for  the 
redemption  of  the  property  from  the  assess- 
ment sale.  The  decree  also  quiets  plaintUTs 
title  to  the  land.  From  thla  Judgment  Julia 
P.  Warden  appeals. 

Appellant's  principal  contentions  are:  (1) 
That  plaintiff  did  not  prove  title  In  hlms^f; 
(2)  that  the  deed  to  appellant  from  the  board 
of  public  works,  execution  whereof  was  ad- 
mitted by  the  pleadlngSj  is  prima  facie  evl- 
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deuce  of  tlUe  In  appellant;  end  ^>  tbat  the ;  da?  of  M&j,  1916,  in  th«  dty  <tf  "Lob  Angdea, 


plea  In  abatement  shonld  have  been  sus- 
tained. There  is  no  merit  In  any  of  these 
contoitioiis. 

[1]  Plaintiff  made  out  a  prima  fade  case  of 
ownership.  He  put  In  erldence  a  deed  to 
himself  from  John  A.  Rennebeck  and.  wife, 
dated  August  6,  1918.  He  offered  no  proof 
of  title  in  his  grantors,  and  therefore  did  not 
present  any  direct  evidence  of  paper  title 
from  the  paramount  source  of  tltl&  He  did, 
however,  testify  that  he  has  been  in  actual 
possession  of  the  property  at  all  times  since 
he  received  the  deed  thereto  on  August  6. 
1913.  Such  possession  was  prima  flacie  evl- 


county  of  Lob  Angeles,  state  of  California,  by 
attaching  a  true  cxppy  of  the  attached  notice  to 
redeem  to  front  part  of  building  in  a  conspicu* 
OQB  place  near  the  front  line  of  the  propertr.** 

The  only  statemente  in  the  afDdavlt  as  to 
the  use  of  due  dU^enoe  In  locatliuc  the  owner 

are  the  following: 

"That  affiant  used  due  dUigence  in  trying  to 
find  the  residence,  whereabouts,  name,  and  ad- 
dress of  the  owner  of  said  property,  as  fol- 
lows, to  wit:  T^at  he  inquired  of  the   , 

of  liOB  Angeles,  California;  that  the  said  com- 
pany gave  bim  the  name  of  Uie  fee  title  own- 
era  as  ;  that  be  verified  said  ownership 


dence  of  his  ownership  of  the  lot  and  of  his  1^  referrhig  to  records  of  Los  Angeles  county 


right  to  a  decree  quieting  his  title.  It  is  the 
'settled  law  of  this  state  that  possession  is 
prima  fade  evidence  of  ownership.  And 
while  such  presumption  is  disputable  and 
may  be  controverted  by  other  evldencei  it 
affords  fall  and  sufficient  evidence  of  owner- 
ship of  land,  unless  it  be  successfully  con- 
troverted. Davis  T.  Crump,  182  Cal.  618, 128 
Pac.  291. 

The  deed  to  appellant  from  the  board  of 
public  works  ctmveyed  to  ber  no  title  what- 
ever. AcCOTdlng  to  section  24  of  the  act 
under  which  the  deed  was  executed  by  the 
board  of  public  worts  (Stats.  1909,  p.  1072), 
the  purchaser  at  the  delinquent  assessment 
sale,  at  least  30  days  before  he  applies  for  a 
deed,  must  serve  upon  the  owner  of  the 
property,  and  the  occupant  thereof,  if  It  be 
occupied,  a  written  notice  setting  forUi  var- 
ious matters,  amoi^  others  "the  time  when 
such  purchaser  •  •  •  will  apply  •  •  •  for  a 
deed."  If  the  owner  "cannot  be  found,  after 
due  dIUfjpnce,"  the  notice  must  be  posted  up- 
on the  property.  "The  person  applying  for  a 
deed  must  file  with  the  street  superintendent 
an  affidavit  or  affidavits  showing  that  notice 
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of  deeds;  that  he 


searched  the  county  records  of  Los  Angdes 

county  for  a  certificate  of  residence  of   , 

per  section  1163,  Civil  Code  State  of  Califor- 
nia; that  none  was  on  file;  that  he  searched 
the  latest  ,  city  directory  (1915)  of  the  city  of 
Loa  Angeles  and  the  latest  telephone  directory 
of  lios  Angeles.  Cal.;  that  the  name  of  •  *•.  * 
was  not  therein;  tbat  after  aucb  above  searcb 
was  unable  to  learn  the  whereabouts  of  the 
aaid  owner." 

[I]  By  finding  In  favor  of  respondent  the 
lower  court  ruled  that  the  affidavit  was  In- 
snfficlfflit  We  cannot  overturn  this  condo- 
tion.  Indeed,  no  other  conduslon  seems 
possible.  The  affidavit  does  not  "show"  that 
the  notice  was  posted  in  a  conspicuous  or  any 
place  upon  the  property.  Its  language  is 
that  the  affiant  served  the  notice  by  attach- 
ing a  true  copy  thereof  "to  front  part  of 
building  in  a  consptcnoujri  place  near  the 
front  line  of  the  pr(H>erty."  Nowhere  in  the 
affidavit  la  there  anything  to  show  wliat 
propnty  the  affiant  Intended  by  his  words 
"the  pn^erty."  Tba  affidavit  does  not  idraiti- 
fy  any  property  whatever.  If  we  assume  Omt 


^      „         ^     ,  .    by  the  words  "laie  property"  afllant  meant 

of  such  application  has  been  given,  as  herein ,  p^perty  that  had  berai  sold  to  appellant 
required,  and  if  the  notice  Is  not  served  on  i  gj.  tj^g^gUngnent  assesemeot  sale,  BtUl  there  Is 
the  owner  of  the  property  personally,  that  |  nothing  to  show  that  the  bnUdIng,  on  the  front 
due  diligence  was  used  to  find  said  owner."  i  part  of  wbldi  the  notice  was  posted,  was  locat- 
Plalntiff,  the  owner  of  the  property  at  the  |  qjx  that  firoperty.  If  by  the  expression 
time  when  It  is  claimed  that  the  notice  was :  "near  the  front  line  of  the  property"  affiant 
posted,  was  not  personally  served  with  the  I  meant  that  he  posted  the  notice  itsdf  aear  the 
notice.  The  affidavit  stated  that  he  could  not  j  front  line  of  the  property  that  was  soldTuiere 
be  found.  Respondent's  claim  that  the  affl-  is  nothing  to  show  ttat  the  notice,  tboQgJi 
davit  is  fatally  defective  In  tbat  it  fails  to  near  the  front  line  of  the  property  was  ac- 
show  that  the  notice  was  posted  on  the  prop-  tually  on  the  property.  If  by  the  phrase 
erty  or  that  due  diligence  was  used  to  as-  "near  the  front  Hue  of  the  property"  affiant 
certain  the  owner's  whereabouts  is  supported  ■  meant  that  the  building  on  which  he  posted 


by  the  record  and  must  be  sustained. 

Tliere  was  no  proof  of  service  of  the  notice 
other  than  that  aCTorded  by  the  affidavit  of 
C.  D.  Warden,  to  which  was  attached  a  copy 
of  the  redemption  notice.  The  only  state- 
ment Id  the  affidavit  respecting  the  posting 
of  the  notice  is  this: 

"That  he  [G.  D.  Warden]  is  agent  of  the  owih 
V  of  tbe  ccrtifioate  of  sale  referred  to  in  the 
attached  notice  to  redeem;  that  he  did,  as  such 
agent,  aerve-  a  noUes  to  redeem  on  the  17tb 


the  notice  was  near  the  front  line  of  the 
property,  then  there  is  nothing  to  show  that 
the  building  was  actually  located  on  the 
property.  For  these  reasons  the  affidavit  Is 
wholly  Insufficient  to  show  that  the  notice 
was  "posted  in  a  conspicuous  place  upon  said 
property,"  as  required  by  the  statute. 

[3,  4]  Xor  does  the  affidavit  show  that  the 
owner  could  not  be  fbund  atter  due  diligence. 
In  Hennessy  v.  Hall,  14  Cal.  Ain><  7C9,  762, 
118  Pac.  850, 8fi2,  the  court  said  that- 
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'To  wunat  the  necntloti  «f  a  deed  to  tii« 
purchaser  ud  foredoae  the  owner's  right  of 
redemption  upon  Buch  constructive  service,  on 
affidavit  must  be  filed  showing,  not  merely  stat- 
ins, that  due  diligence  was  used  to  find  the 
owner." 

In  other  words,  the  affidavit  must  set  forth 
erldentiary  facts  which  Justify  the  conclu- 
sion that  due  diligence  was  used.  An  affi- 
davit which  merely  states  the  ultimate  facta, 
conclusions  In  the  language  of  the  statute. 
Is  not  sufficient. 

The  affidavit  of  C.  D.  Warden  does  not 
state  of  whom  affiant  made  the  Inquiries. 
It  Is  equally  cryptic  as  to  the  Identity  of 
the  person  concerning  whom  the  alleged  In- 
qolrles  were  made.  It  does  not  state  whether 
It  was  the  owner  of  the  lot,  the  plaintiff 
here,  Norman  W.  HIndle,  of  whose  where- 
abouts the  Inquiries  were  made,  or  whether 
it  was  some  one  else.  It  does  not  state 
whose  name  it  was  that  was  searched  for  In 
the  directory  and  city  records.  In  fine,  there 
Is  a  total  absence  of  any  showing  of  evi- 
dentiary facts  tending  to  establish  due  dili- 
gence In  locating  flie  owner  of  tbe  lot 

[S]  For  these  reasons  we  agree  .with  re- 
spondent that  the  affidavit  falls  to  establish 
facts  the  existence  of  which  Is  a  necessary 
prerequisite  to  authority  in  the  board  of  pub- 
lic works  to  execute  the  deed  under  which 
ai^Uant  claims.  We  conclude,  therefore  tliat 
the  deed  to  appellant  from  the  board  of  pub- 
lic works,  her  sole  claim  to  title,  Is  null  and 
Told,  and  that  Its  Introduction  failed  to  over- 
come respondent's  prima  fade  proof  of  title. 

[I]  There  was  no  error  In  deeding  against 
d^endants'  plea  In  abatonent.  It  appears 
from  the  trial  court's  findings  that  the  prior 
actkm,  brou^t  by  plalntifr  under  tbe  Torrena 
Land  Law  (St  1897,  p.  138),  was  dismissed 
by  tbe  court  during  the  trial  of  the  present 
action.  It  is  tbe  established  rule  In  this  state 
that  a  Judgment  of  dismissal  of  the  prior 
action,  entered'  after  the  trial  of  the  second 
action  bas  commenced,  but  before  Its  conclu- 
sion, la  a  good  answer  to  the  plea  In  abate- 
moit  Uoore  T.  Hopkins,  88  GaL  210,  28  Pac. 
318,  17  Am.  St  Rep.  24a  '  Seeking  to  aT(^d 
Qiis  effect  of  the  dismissal  of  the  prior  action, 
ai^llant  contends:  (1)  That  Uie  motion  to 
dismiss  was  not  made  by  the  attomeiys  of 
record  in  the  prior  action;  and  (2)  that  tbe 
dismissal  was  made  over  appellant's  obJectl<m 
and  notwithstanding  she  had  filed  a  crosa- 
complolnt  in  the  prior  action  whereby  she 
had  asked  that  she  be  decreed  to  be  the  own- 
er of  tbe  land  under  ,tfae  deed  that  had  been 
executed  to  her  by  the  board  of  public  works. 

[n  The  attom^B  of  record  in  the  priw 
action  which,  It  Is  claimed,  plaintiff  had  com- 
m«iced  under  the  Torrens  Laud  Law,  gave 
,  to  the  attom^a  of  record  in  the  present  ac- 
tion written  authority  to  move  the  court  to 
dismiss  the  former  action.  This  was  suffi- 
cient anthority  for  the  presentation  of  ttie 
motion  to  dlsmlsiL  Moreover,  phiintlff,  wlio 
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waa  in  court  when  tbo  motion  vas  -made,  is 
estoK>ed  to  queBttcm  the  aatiiorltgr  of  his 
attorneys  to  dismiss  the  former  action.  Ap- 
pellant Uierefwe,  is  not  In  a  posltkw  succras- 
fully  to  contend  that  the  motion  to  dlsmlsa 
the  f<Hmer  action  was  nnanthorixed, 

[S]  There  Is  no  merit  In  the  contention  that 
the  Jndgnient  of  dismissal  In  Oie  fin-mer  ae- 
tlon  was  a  nnllil?  becanse  entwed  orar  the 
objectltm  of  the  cross^tmiplalnant  Uiereln, 
Che  appellant  here.  In  the  first.place,  none  of 
the  pleadhigs  or  files  in  the  former  action 
was  Introduced  in  evidence  in  this  action. 
Nor  does  any  them  aroear  in  the  record 
on  this  appeal.  There  is  no  way,  therefbre, 
whraeby  we  may  know  whether  the  subject- 
matter  of  ttie  fnrmer  actimi  and  the  relief 
sons^t  therein  are  the  same  as  in  this.  To 
sustain  toe  ^ea  of  another  action  puidli^.  It 
Is  essential  tliat  It  diall  appear,  not  only  that 
there  is  anotbor  action  pending  between  sab* 
stantially  tbe  same  parties,  but  also  that  the 
cause  or  causes  of  action  and  ttie  Issues  in- 
volved are  substantially  the  same  in  the  twtf 
suits.  Tliere  Is  nothing  in  the  record  befbre 
us  that  tends  to  estaUlsh  this  prime  essraitlal 
aiul  Indlaprasable  requisite  of  a  aaocessful 
plea  of  another  action  pending. 

[I]  Moreover,  even  If  we  accept  appellant's 
assumption  that  plaintiff  had  filed  an  appll- 
catlon  for  the  registration  of  his  title  under 
the  Land  Titlea  Law  and  that  appellant  had 
filed  a  cross-complaint  therein,  still  the 
Judgment  dismissing  such  former  action  is 
not  subject  to  appellant's  collateral  attack 
In  this  action.  By  section  30  of  the  Land  Ti- 
tles Law,  an  applicant  for  the  registration  of 
land  may,  on  payment  of  all  fees  dne^  "with- 
draw his  application  at  any  time  prior  to 
the  hearing  thereof."  Deering's  General 
Laws  leiS,  p.  388.  Assuming,  for  the  purpose 
of  this  dedslon  only,  that  an  applicant  for 
registration  of  land  under  the  Land  Titles 
Law  has  no  rig^t  thus  W  withdraw  his  appll- 
ca^lcBi  If  any  defendant  shall  have  filed  a 
pleading  asking  for  aflirmatlTe  reli^,  that  is, 
assuming,  for  the  present  purposes  oidy,  that 
a  motion  to  withdraw  an  application  for  reg- 
istration of  title  under  the  Land  Titles  Law  Is 
subject  to  that  provision  of  section  681  of  the 
Code  of  Civil  Procedure  which  dedares  that 
the  plaintiff  in  an  actJcm  may  dismiss  Ills 
actimi  "pnnlded  a  counterclaim  has  not  been 
set  or  afflrmatlTe  relief  songht  by  the 
cross-oomplalnt  or  answer  of  the  defmdaat" 
nevertheless  the  Jndgmrat  of  dismissal  was 
the  oonrf  8  final  Judgmmt  in  the  case,  and  la 
not  subject  to  attack  here.  The  court  had 
Jurisdlctl(m  of  the  subject-matter  and  of  the 
parties.  Tbe  questlfMi  of  the  applicant's  right 
to  a  dismissal  was  pnfp&ly  before  It  tor  de- 
cision. Under  sndi  drcnmstances,  a  Judg- 
ment of  dismissal,  though  wrongfully  entered 
and  subject  to  reversal  on  lyipeal,  would  not 
be  wholly  infective.  Until  reversed  on  ap- 
peal or  set  aside  in  a  direct  ^oceedlng 
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brought  far  Qiat  purpose,  It  Is  ttoffing  vjtoa 
the  parties  to  the  former  action.  The  indg- 
meat  of  dlamteBal.  therefore,  even  If  ernme- 
OU8I7  entered,  as  contended  by  appelant,  la 
not  subject  to  her  collateral  attatft  In  tttls 
action.  18  0.  3.  1172;  Goonty  v.  Oelslnger, 
1  I<ehigh  Val.  Law  Bep.  (Pa.)  118;  Moore, 
etc.,  Ca  T.  Uarion,  etc*  Co.,  62  Ind.  Aj>p^ 
548,  101  N.  S.  16. 
Judgment  affirmed. 

We  concur:   WEIXBB.  J.;  THOUAS,  J. 


MURRILL  V.  VAN  VLEET.   (Chr.  3606.) 

(District  Court  of  Appeal,  Plrst  District,  DM- 
Bion  1,  California.  Dec.  20,  1920.) 

Account  €=>3— Contract  for  pasturage  held 
not  to  have  resulted  In'a  mutual  account. 
Evidence  Bhowisg  an  oral  contract  provid- 
ing tbat  defendant  paGture  stock  on  plaintiff's 
land,  pay  taxes  on  the  land,  and  credit  plaintiff 
with  the  balance  of  pasturage  bill  opon  the 
price  of  the  land  vhich  was  pordbased  br  plain- 
tiff from  defendant,  held  to  show  that  only 
credit  to  be  extended  was  of  such  balance, 
whfcb  was  insufficient  to  establish  a  mutual 
account,  and  plaintiff  could  not  recover  such 
balance. 

Appeal  from  the  Superior  Court,  Fresno 
County;  M.  F.  McConnlcb,  Judge. 

Action  by  BL  BC  MnrrlU  against  B.  J.  Van 
Vleet.  Judgment  for  plaintiff,  and  from  an 
order  granting  a  new  trial  nulees  plaintiff 
remit  a  part  of  the  Judgment,  be  appeals. 
Ordw  affirmed. 

Irvine  P.  Aten,  Gallaher  &  Simpson,  Bay 
W.  Hays,  and  M.  G.  Gallaher,  all  of  Fresno, 
for  appellant. 

Strother  P.  Waltoril  of  Jrano.  tot  reqwnd- 
ent 

"WOOD,  Presiding  Justice  pro  tem.  This  Is 
an  action  to  recover  an  alleged  balance  of 
$5,100.66  upon  a  mutual,  open  and  current 
account  for  pasturage  furnished  by  plaintiff 
between  October  1,  1915.  and  April  1,  191& 
The  credit  allowed  to  defendant  is  $200.45 
for  moneys  paid  by  htm  for  taxes  upon  land, 
which  was  In  the  possession  of  plaintiff  un- 
der a  contract  to  purchase  the  same  from 
defendant 

There  was  a  verdict  for  plaintiff  for  $2,- 
716.92.  Upon  a  motion  for  a  new  trial,  the 
court  made  a  conditional  order  granting  It, 
unless  within  10  days  plaintiff  should  remit 
all  of  the  judgment  in  excess  of  $300.  He 
declined  to  accept  the  reduction,  and  has  ap- 
pealed from  the  order. 

The  prlndpal  point  raised  here  and  argued 
by  ttie  parties  is  aa  to  the  sufficiency  <tf  the 


evidence  to  estabHsb  a  mntoal  teeoant  It 
Is  contended  by  appelant  Qiat  tt  there  la 
any  evidence  to  uphold  tbB  findings  ot  the 
Jury,  ttien  the  order  must  be  nveneA,  be- 
cause, aa  he  dalms,  tor  certain  reasons  not 
necessary  here  to  moitlon,  the  order  cannot 
be  construed  under  section  667  of  ttie  Code  of 
Civil  Procedure  as  amended  In  1910  (St. 
1919,  p.  141)  as  having  been  granted  upon 
any  other  ground  than  that  of  a  legal  Insuffi- 
ciency of  the  evidence  to  show  a  mutual  ac- 
count. The  appellant  relies  upon  no  evidence 
other  than  his  own  to  support  the  verdlctr 
which  Is  as  follows: 

"Q.  Now  tell  what,  if  anything,  was  said 
about  pastnriBg  cattle.  A.  Well,  I  says,  I  am 
not  able  to  pay  my  taxes,  and  I  have  to  pay  yoa 
one-half  of  the  money  out  of  everything  I  make 
on  the  place,  and  I  am  not  able  to  pay  tb«  taxes, 
I  said,  'Wul  yon  help  me  to  pay  thetaxesT*  Ue 
says,  'Yes;  we  can  arrange  It.'  I  says,  *How?* 
He  says,  'Z  have  a  lot  of  stock,  and  I  take  1b 
a  lot  of  stock  from  the  neighbors  I  will  pat  in 
the  pasture  at  $2.50  a  head  a  month,  and,'  he 
says,  'I  will  pasture  it.'  And  I  says,  Ton  will 
pay  my  taxes,  and  take  your  $75  or  the  $100" 
out  of  it,  and  then  yon  credit  me  with  the  re- 
mainder?' He  says,  Tea;  I  win  do  that.'  He 
says,  'Wen,  we  will  take  Benge  tiiere  for  wit- 
ness.* Benge  was  standing  there  at  the  gate. 
And  T  says,  'All  right.'  Bengs  and  his  wife  both 
were  standing  there.  And  he  says.  That  fa  alt 
right,'  and  we  went  on,  and  that  waa  about  alL 
the  pMture  matter  at  ^at  time," 

Benge  was  called  as  a  vltness  for  ^alntlfl 
Hutrlll,  and  his  versltw  of  tbe  oonvmaticn 
is  as  follows: 

"Why,  Mr.  HnrTill,  he  says  to  Tan,  he  says,- 
'What  abont  the  taxes?*  he  says,  1  am  not  able 
to  psy  them,*  And  Ur.  Van  Vleet  says,  'Well, 
yon  needn't  worry  abont  that,  Mr.  Morrill'  he 
says,  'I  have  plenty  of  stock,  horses,  and  cat- 
tle,' and  he  says,  'I  will  pay  the  taxes  on  the 
place  for  the  use  of  the  pasture,'  Then  Mr. 
Murrill  replies  to  him,  he  says,  'Mr.  Van,  how 
much  is  the  taxes?'  Van  Vleei  says  "They  are 
$75  or  $100,'  and  Mr,  MorrOl  says,  *AU  right 
Van,*  He  says.  *Now  all  over  $75  or  $100, 
whatever  the  taxes  are,'  be  saya,  'ywi  give  me- 
eredit  on  tiie  contract  of  the  pilao^*  and  Mr. 
Van  Vleet  says,  'All  right,'  he  saya,  'Benge  is 
present;  he  is  a  witness.'" 

The  d^endant.  Van  Vleet,  testified: 

"Why,  he  said  if  it  didn't  interfere  wit3i  his 
crops,  he  would  tell  me  when  I  could  pastnre; 
if  he  wanted  to  plow  the  ground,  I  had  to  take 
my  stock  away.  If  it  didn't  interfere  with  Ua 
crops  and  farming,  I  coidd  have  the  paatore» 
after  he  took  his  crops'off  and  beiEore  he  put 
the  crop  In  in  the  Springy  It  I  would  psy  the 
taxes." 

Appellant  quotes  and  places  much  reliance- 
upon  the  following  excerpts  from  the  (pinion ' 
of  this  court  in  Coprlviaa  t.  BilovlGh,  4  CaL 
App.  26.  ST  PftC  388: 
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"WUere  dUferent  eondnaloM  may  be  reaaon- 
alXy  dnwa  by  Afferent  mlndi  from  wme 
cTideDce  M  to  whether  ah  aeeonnt  la  a  mntnol 
aeconnt,  the  qaeBtion  ie  one  for  the 
jnrj.  •  •  •  Under  the  evidence  In  thie  case 
it  waa  for  tba  Jory  to  determine  what  waa  In- 
tended b;  the  parties— whether  the  moneys  paid 
to  third  parties  for  clothing  for  plaintifTs  sis- 
ter were  intended  to  be  paymenta  to  plaintiff, 
or  were  ma'tters  «f  set-off  to  be  charged  to 
idaintiff  and  credited  to  defendanta  pending  the 
final  aatUement  of  the  aeeoimt,"  It  appears 
from  tJie  record  In  that  caae  tEat  OopriTfaa  was 
the  bookkeeper  for  lUlorich  Bros.,  and  that  he 
had  entered  on  their  books  to  his  credit,  his 
monthly  salary,  certain  moneys  he  had  loaned 
to  the  defendants  and  various  amonnts  that  be 
had  paid  out  and  advanced  for  them.  He  chart- 
ed himself  with  the  cash  they  paid  to  htou  In 
order  to  establish  the  fact  that  there  was  mu- 
tual aeeonnt  Ooprlvica  reliad  upon  certain 
diai^cs  that  be  bad  made  against  him  self  tor 
clothing,  dressmaking,  and  a  bat  for  his  sister, 
which  had  been  paid  for  by  Bilovich  Bros^  at 
his  request.  He  tot<I  them  "to  boy  all  the 
cdothes  his  sister  needed,  and  whenever  they 
spent  anything  to  tell  him.  and  he  would  pnt  It 
down  and  etor^  ft  to  Mi  ooDOtmA."  (Italics 
onra.) 


In  Oie  dedaion  In  tliat  caae  it  vas  said 
tbat  tbwe  was  a  difference  between  the  pay- 
meat  of  nuouy  by  a  debtor  to  a  creditw  and 
tbe  payment  of  vaoae^  by  a  debtor  to  a  flilrd 
party  at  tbe  reqoeit  of  tbe  creditor;  tbat  in 
tbe  first  case  i^  Is  presomed  to  be  a  payment 
OD  tlie  dd»t,  while  in  Qie  second  It  may  be  a 
payment  <ai  tte  ddit  U  tbe  parties  so  agzee» 
or  It  may  be  a  matter  of  set-off  for  which  an 
action  would  He.  In  that  case  tbe  money  dis- 
baraed  for  C!opriTixa's  sister  was  altered  in 
tbe  bootot  of  RiloTicb  Bros.,  as  casb  pay- 
ments,  bnt  Ct^riviza  kept  a  private  personal 
account  of  all  bis  tranaactloos  witb  the  firm 
in  all  respects  similar  to  aoch  aeconnt,  exc^t 
In  his  private  account  there  were  entries  of 
the  various  articles  of  clothing  and  the 
price  paid  for  each.  Under  this  attuatlon 
and  the  drcamstancea  sar rounding  tbe  case, 
this  court  held  tbat  a  difCerent  conclusion 
might  be  drawn  by  reasonable  men  as  to 
whether  the  parties  Int^ded  tbat  moneys 
paid  out  for  the  sister  were  Intended  to  be 
cash  payments  or  were  mattera  of  set-c^ 
upon  wtilch  a  demand  arose  in  favor  of  BU- 
ovicb  Bros. 

In  Garter  v.  Canty.  186  Pac.  846,  it  is  said 
tbat  the  conclusion  reached  in  |||at  case  goes 
to  the  border  line.  In  the  case  last  mention- 
ed, the  claim  tbat  there  waa  a  mutual  ac- 
count existing  between  Carter  and  Canty 
1SSP.-28 
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was  disposed  of  (he  Supreme  Oonrt  In 
this  language; 

"To  our  minds  no  Inference  may  reasonably 
be  drawn  fnnn  this  sitoation  other  than  that 
this  transaction  was  motually  intended  to  oper- 
ate as  payment  pro  tanto  of  the  indebtedness  ui 
Oanty  to  Carter,  leaving  Canty  without  ai^  de- 
mand or  light  of  aetlon  for  the  money.  If  tlils 
be  BO  ft  could  not  have  the  effect,  in  ^ew  of  our 
own  decisions  and  the  overwhelming  wei^t  of 
authority  elsewhere,  to  give  to  the  account  the 
character  of  a  'mntoal'  account,  one  where 
there  are  redproeal  dnnands  between  the  par- 
ttes." 

Hbo  aboT»qnoted  langnage  is  anpIlciMble  to 
the  facts  in  tbe  Instant  ease,  which  are  un- 
like tlHMB  In  Ooprivln  t.  RUovlcb.  where  tba 
debtor  advanced  mtmey  for  tbe  ben^t  «f  a 
third  party  at  tSie  reanest  of  the  credittHT 
witb  tbe  understanding  that  it  was  to  be 
eJtarffttd  to  the  are^or't  ocoouirf.  Tlewlng 
tbe  erideace  In  tto  most  favorable  lliOit  tor 
appellant,  tbe  amount  paid  by  respmdoit  tor 
taxes  constituted  a  mere  payment  pro  tanto 
of  the  indditedaen  tor  pasturage,  whidi  left 
levondent  without  any  demand  or  r!^t  of 
action  for  the  money. 

Tbe  only  theory  upon  wbldi  appellant 
could  have  gone  to  the  jury  upon  hla  claim 
that  it  was  a  nmtoal  acooont  waa  tbat  ha 
was  a  vendee  In  posseaion  under  a  oontraet 
to  pnrdmse;  that  he  Intormed  tbe  vendor 
that  be  was  unable  to  perform  bis  obligation 
to  pay  tbe  taxes  <m  the  land ;  that  the  latter 
in  return  tor  the  privilege  of  pasturing  hia 
sto&  tberem  at  the  -price  at  $2j50  pa:  head 
per  month  agreed  to  pay  tbe  taxes  and  allow 
tbe  vendee  credit  on  his  contract  tor  the 
boloHoe. 

^nila  ontstltnted  a  distinct  understanding 
to  apply  the  moneys  paid  on  account  of  taxes 
toward  the  satisfaction  of  flie  pasturage  bill, 
an  unequivocal  agreement  to  credit  such 
moneys  as  paymoits  on  account  of  pasturage, 
and  the  Jury  was  not  warranted  In  finding, 
as  it  Old,  that  It  was  agreed  tbe  parties 
tbat  tbe  payments  of  tbe  taxes  were  mat- 
ters of  set-off-  to  be  barged  to  Hurrill  and 
credited  to  Van  Vleet  pending  the  final  set* 
tlonent  of  the  account  Tbe  only  credit  to  be 
extended  to  Van  .  Vleet  was  Uie  remainder, 
after  taking  out  the  taatea^  There  is  no  evi- 
draice  frran  which  any  other  credit  may  be 
inferred. 

Tbe  order  of  tbe  court  granting  a  new  trial 
is  affirmed. 

We  cMcur:  BICH^A^SDS/  J.;  KERBI- 
GAN,  J. 


Digitized  by  Google 


484 


195  PACIFIC 


BBPOBTEiB 


(Cal. 


SMITH  V.  UNITED  CRUDE  OIL  CO. 

(Civ.  3441.) 

(District  Court  of  Appeal,  Second  DiBerict,.I>i- 
Tiaion  1.  California.  Dec  20,  lE^.  Hear- 
tng  Denied  by  Supreme  Court  Feb.  IT,  1921.) 

1.  Landlord  and  tenant  134(6)— Damages 
to  lessor  from  nnpermltted  use  Is  actual  In- 
jury to  property, 

A  lesBor's  damages,  under  Civ.  Code,  I 
1980,  where  tbe  property  was  used  for  pur- 
poaes  other  than  contemplated  by  the  lease, 
would  onlj  be  those  which  the  lessor  would 
'anffer  1^  reason  of  bis  property  being  injured 
bj  a  depredation  in  valne  or  other  injury  natn- 
rally  occurring;  the  mere  value  of  the  W  not 
measuring  the  amount  of  damagea. 

2.  Pleading  «=>363(  I  )-~Motlon  to  strlka  amend- 
ed eomplnlnt  too  Iftto  after  answer. 

Defendant's  moti<m  to  strike  out  the  amend- 
ed and  supplemental  complaint  after  tt  had 
made  answer  tiiereto  was  property  denied  ag 
coming  too  late. 

3.  Umltatlon  of  aetioas  127 (1 3) —Where 
amended  oomplalnt  declared  on  different  enuse 
of  action,  appllMtlon  of  ttatnts  Is  determined 

.  from  date  of  mini. 

If  a  lessOT  aoing  the  lessee  stated  a  cause 
of  action  under  Cir.  Code.  S  1930,  to  declare 
forftitnre  of  the  leaae,  and  not  for  the  alterna- 
tive remedy  of  damages  permitted  by  tbe  stat- 
ute to  be  recovered,  by  filing  amended  and 
supplemental  complaint  eliminating  all  claim  to 
any  right  to  have  the  lease  forfeited,  and 
adopting  tbe  other  alternative  given  by  the 
statute,  of  suing  for  damages,  plaintiff  lessor 
dedared  on  a  different  canse  of  netlon  Uian  set 
out  In  ths  original  complaint,  and  the  applica- 
tion of  tbe  statutes  of  limitation  will  be  con- 
sidered with  reference  to  the  date  of  filing  the 
amended  complaint  rather  than  the  o'rlginal 
date  of  commencement  of  the  action. 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; Howard  A.  Pealrs,  Judge. 

Action  by  Hark  B.  Smith  against  tbe  Unit- 
ed Crude  OU  Cwnpnny.  From  Judgmrat  for 
plalnag,  defendant  an>eals.  Beversed. 

8e^  alsoh  179  OaL  S70,  178  Pac;  141. 

Geo.  E.  Whltaker,  of  Bakenfleld,  for  ap* 

pellant 

Anderson  &  Andefson  and  Kaye  ft  Slemon, 
of  Bakersfield,  for  respondent. 

JAMES,  J.  Plaintiff  bad  Judgnaent  against 
the  defendant  for  a  large  sum  of  money 
claimed  as  damages.  Defendant  has  appeal* 
ed,  and  presents  tbe  Judgment  roll  and  a  bill 
of  exceptions.  The  cause  went  to  trial  upon 
an  amended  and  supplemental  complaint  and 
the  answer  made  thereto.  Issue  was  raised 
as  to  matters  hereinafter  discussed.  The  an- 
swer further  pleaded  In  defense  laches  on 
tbe  part  of  plaintiff  and  the  interposition  of 
statutes  of  Umltatlon. 

Predecessors  of  the  assignors  of  defendant 


were  the  leasees  named  in  a  certain  lease  af- 
fectlDg  land  which  at  the  time  of  the  com- 
mencement  of  this  action  was  owned  by  tbe 

plainticr.  The  defendant  succeeded  to  the 
rights  of  the  original  l^seea.  The  lease  men- 
tioned was  one  made  for  the  purpose  of  oil 
development  under  which,  as  we  construe  the 
instrument,  the  lessees  were  entitled  to  the 
exclusive  posseasloa  of  tbe  property  for  the 
purpose  of  proeecnting  the  bo^css  designed 
to  be  accomplished.  The  lessees  did  so  hare 
the  property,  and  this  defendanL  while  In 
possession  of  the  same,  made  a  sublease  on 
the  25th  day  of  May,  1910,  to  cover  a  period 
of  time  up  to  the  25th  day  of  Hay,  1915,  and 
wherein  the  r^ht  to  occupy  certain  portions 
of  the  land  and  to  erect  thereon  buildings  for 
ths  purposes  of  an  oU-well  supply  bu^ness, 
was  granted  to  a  ttdrd  party.  In  April,  1913, 
the  plaintiff  gave  notice  to  the  defendant, 
calling  for  an  account  of  mts  and  royalties 
on  <dl  production,  and  further  stating  an  ob- 
jection to  the  sublease,  terming  it  an  incum- 
brance against  the  conditions  of  the  lease, 
and  requiring  the  sublease  to  be  racated. 
This  donand  having  been  apparently  disre- 
garded, a  written  notice  was  given  on  the 
8th  day  of  April,  191S,  dedarlng  tbe  lease  of 
the  defendant  terminated  and  Told.  This  ac- 
tion followed.  In  the  complaint  plaintiff  al- 
leged the  failure  of  the  defendant  to  make 
account  for  rent  and  oil  royalties;  alleged 
that  the  sublessee  had  been  allowed  to  "occu- 
py and  use  large  portions  of  tbe  Burfhce  of 
the  said  land  for  a  long  period  of  years  fi>r 
purposes  not  contemplated  by  or  wlttiin  tbe 
provisions  of  said  lease,  •  •  *  that  the  said 
defendant  lias  been  eoUecdng  of  and  from 
said  Associated  Supply  Company  Oie  sum  of 
about  tlOO  per  month  from  and  after  the  6th 
day  of  May,  1910,  to  the  date  of  the  com- 
mencement of  this  action  and  applying  all  of 
said  sums  to  Its  own  use,  and  that  the  said 
defendant  has  failed,  refused,  and  n^lected 
to  pay  the  same,  or  any  part  thereof,  to  the 
plaintiff,  and  has  failed,  refused,  and  neglect- 
ed to  clear  said  land  of  said  Incumbrances." 
The  prayer  of  the  original  complaint  was 
that  the  lease  be  terminated,  that  an  account 
be  had,  and  "for  such  other  and  further  re- 
lief as  to  the  court  may  seem  meet  and  prop- 
er." The  cause  was  tried  upon  the  original 
complaint  and  Judgment  was  rendered  for  the 
plaintiff,  allowing  recovery  for  the  rents  col- 
lected from  the  sublessee,  amounting  to  f5,- 
843.20.  Thl^  cause  was  taken  on  appeal  to 
the  Supreme  Court  and  decision  made  there- 
in, wbich  is  found  in  179  Cal.  at  page  570, 
178  Pac  141,  The  court  there  held  that  no 
term  of  the  lease  of  the  defendant  prohibited 
the  subleasing,  and  that  therefore  there  had 
heea  no  violation  of  any  such  covenant  or 
agreement  The  court  did,  however,  declare 
that,  as  tbe  lease  held  by  tbe  defendant  was 
made  for  a  imrticular  purpose,  the  plaintiff 
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mlKbt  make  Ids  dalm  vaaa  sectton  1080  of 
the  ClTll  Coder  wbldi  prorldes: 

"When  ft  thins  Is  let  for  a  particular  purpose 
the  h!rer  mnst  not  twe  it  for  anj  other  par- 
pose;  and  if  he  does,  he  is  liable  to  the  tetter 
for  all  damages  resulting  from  such  nse,  or  the 
letter  mar  treat  the  e<Bitraet  as  thereby  re- 
sdnded." 

The  court  further  remarked  that  the  com- 
plaint did  not  aver  any  damage,  and  that  no 
proof  was  shown  to  hare  been  offered  of  any 
damage  to  plaintiff  by  reason  of  any  audi 
use.  The  decision  shows  that  at  the  former 
trial  the  collection  of  |100  per  month  rental 
by  the  defendint  from  Us  Bubtmant  was  not 
questioned.  The  Judgment  was  reversed. 
Upon  the  cause  being  remanded  to  the  lower 
coart,  plaintiff  filed  an  amended  and  supple- 
mental complaint  In  which  he  alleged  only 
the  material  facts  as  to  the  tenancy  of  the 
defendant  and  the  subleasing  of  a  portion  of 
the  property,  and  alleged  that  the  use  made 
by  the  subtenant  was  of  the  value  of  |100 
per  month,  which  It  was  alleged  was  the 
damage  suffered  by  the  plaintiff  because  his 
property  had  been  used  "for  purposes  not 
contemplated  by  the  lease."  A  number  of 
Questions  are  argued  on  this  appeal*  all  of 
which  it  will  not  be  necessary  to  particularly 
examine. 

If]  The  decision  of  the  Supreme  Court 
seems  to  settle  the  matter  of  plaintiff's  right 
to  damages  as  being  a  right  to  be  predicated 
wholly  upon  the  provisions  of  section  1930, 
Civil  Code.  That  section  provides,  as  has 
already  been  noted,  that  where  property  Is 
let  for  a  particular  purpose  and  tbe  fairer 
uses  it  for  other  purposes,  he  Is  liable  "for 
all  the  damages  resulting  from  such  use." 
We  have  announced  preliminarily,  and  we  re- 
affirm the  statement,  that  under  the  terms  of 
tbe  lease  here  exhibited  and  under  which  the 
defendant  held  the  property  of  the  plajntiff, 
tbe  plaintiff  reserved  no  right  to  use  the 
ground,  or  any  part  thereof,  during  the  time 
that  tile  def(3idant  held  possession  under  its 
lease.  What,  then,  would  be  the  plaintiff's 
damages  under  section  1930,  where  the  prop- 
erty was  held  for  purposes  other  than  those 
contemplated  by  the  lease?  In  this  case  It 
seems  quite  plain  that*  the  damages  would 
only  be  those  which  plaintiff  would  have  suf- 
fered by  reason  of  his  property  being  injured 
by  a  depredation  In  value  being  produced,  or 
by  some  other  Injury  which  would  naturally 
occur  because  of  the  nonpermltted  use.  The 
mere  value  of  the  use,  where  the  plaintiff 
himself  was  not  entitled  to  that  use,  would 
not  measure  the  amount  of  damage,  because 
to  allow  a  recovery  on  that  account  would  be 
to  allow  recovery  tor  something  to  which  the 
plaintiff  was  not  entitled,  considering  his 
contract  obUgatlons  to  his  lessee.  Tbe  Su- 
preme Court  no  doubt  had  that  condition  In 
mind  when  It  declared  that  tbe  original  com- 
plaliit  did  not  aver  any  damage,  "nor  was 


pro<rf  offered  of  any  damage  by  reason  of 
gncb  mentioned  use."  This  statement  «u 
nude  in  full  view  of  the  fact  that  In  the 
opinion  it  bad  already  been  stated  that  the 
defOdant  did  not  draiy  that  It  had  collected 
9100  per  month  rental  from  the  subtenant 
Let  m  Ulnstrat*  the  situation  in  a  way  whl<A 
will  point  more  readily  to  ihe  conclusion  al- 
ready announced:  Suppose  that  the  defend- 
ant had  leased  to  tbe  plaintiff  land  for  the 
purpose  of  occupying  It  with  warehouse 
buildings  only ;  suppose  that  this  lease  gave 
the  right  of  possession  to  tbe  lessee  and  re* 
served  no  right  to  such  possession  In  the 
lessor ;  suppose  ^that  the  lessee,  Instead  of 
using  tbe  property  fbr  warehouse  purposes, 
used  It  ftnr  the  purpose  of  conducting  a  retail 
store  ttiereon:  It  seems  very  clear  that  In 
such  a  case  the  lessor,  seeking  to  recover 
damages,  would  necessarily  have  to  prove 
some  special  injury  to  tbe  property  produced 
by  reason  of  the  use  being  i^nged  from  that 
contemplated  by  the  ctmtract.  The  kec^lns 
of  a  store  Instead  of  a  warehouse  might  be 
a  great  deal  more  profitable  to  tbe  lessee,  and 
yet  It  could  not  be  claimed  that  the  lessor, 
under  the  provisions  of  section  1930,  Civil 
Code,  would  l>e  entitled  to  recover  the  in? 
creased  profits  which  ml^t  accroe  to  bis 
lessee.  In  order  to  permit  a  recovery  at  all 
of  damages  fat  this  case,  we  think  that  tbe 
complaint  Should  allege  some  special  damage, 
if  any  there  was,  by  which  the  plaintiff's 
property  was  injured  through  the  nonper- 
mltted use.  The  complaint  as  presented,  tak- 
en In  connection  with  the  lease  wbtdi  Is  made 
a  part  thereof,  in  our  opinion,  falls  to  state 
facts  warranting  any  Judgment  for  damages. 

[2,  3]  Among  other  questions  argued,  which 
in  view  of  our  conclusion  upon  the  proposi- 
tion Just  discussed  will  not  need  elaboration, 
are:  First,  that  the  amended  and  supplemen- 
tal complaint  should  not  have  been  permitted 
to  be  filed;  second,  that  a  new  cause  of  ac- 
tion was  stated  In  this  amended  complaint 
different  from  the  cause  of  action  set  up  In 
the  orl!!:lnal  complaint;  third,  that  the  al- 
leged cause  of  action  set  up  In  the  amended 
complaint  was  barred  by  certain  provisions 
of  tbe  Code  of  Civil  Procedure.  We  are  sat- 
isQed  that  a  motion  made  by  the  defendant 
to  strike  out  the  amended  and  supplemental 
complaint,  after  it  had  made  answer  thereto, 
was  properly  denied,  as  the  motion  came  too 
late.  We  are  convinced,  nevertheless,  that 
the  amended  complaint  did  declare  upon  a 
different  cause  of  action  than  that  set  out  In 
the  original  complaint.  If  we  assume  that  a 
cause  of  action  under  section  1930,  Civil 
Code,  was  stated,  though  imperfectly  includ- 
ed in  the  allegations  of  the  original  com- 
plaint, it  is  clear  that  the  cause  of  action  was 
to  declare  a  forfeiture  of  the  lease,  and  not 
for  the  alternative  remedy  of  damages  which 
section  1930  permits  to  be  recovered.  By 
flUnS  the  amended  and  supplemental  corn- 
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plaint  the  plaintiff  eliminated  all  (dalm  to 
.any  right  to  have  the  lease  forfeited,  and 
adopted  the  other  alternative  given  by  the 
section  of  suing  for  damages.  In  such  a 
case,  of  coarse,  the  application  of  the  stat- 
utes of  iimitation  will  be  considered  with 
reference  to  the  date  of  the  filing  of  the 
amended  complaint,  rather  than  to  the  orig- 
inal date  of  the  commencement  of  the  action. 
The  Judgment  Is  reversed. 

We  concur:  CONBBZ,  P.  J.;  SHAW,  J. 


PEOPLE  V.  GAVIN.    (Cr.  896.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  Dee.  1^  1920.  Hearing 
Denied  by  Snpreme  Court  Feb.  14,  1921.) 

1.  Isfaats  ^20— InformatloB  ohargUg  aots 
•aooNraslag  mlsor  to  lead  Immoral  life  held 
Mffldent, 

Information  charging  that  defendant  ia- 
dnced,  persuaded,  and  encouraged  a  9  year  old 
boy  to  submit  to  a  lewd  and  immoral  act,  wbidi 
tended  to  and  did  encourage,  canse,  and  con- 
tribute to  SQch  boy  becoming  and  remaining 
a  person  under  the  age  of  21  yean  leading  an 
Idle,  dissolute,  lewd,  and  Immoral  life,  with- 
in Juvenile  Court  Law,  S  1,  subd.  11,  A«M 
sufficient,  on  general  demurrer,  as  alleglag  that 
he  Is  leading  an  idle,  dissolute,  or  immoral 
Ufa,  or  Is  in  duiger  of  doing  so. 

2.  ladiotMMrt  aad  lifomutlo*  ^IS4— Umr* 
tahity  aid  ladeflnltMwss  waived  by  fallnr*  to 
tvterpMS  SMof*l  demurrer. 

Objections  to  information  on  ground  of  un- 
certainty and  indefinitenesa  held  waived  by 
fsihire  to  interpose  special  demurrer,' 

8.  Crinlaal  law  «3»l  186(4)— TaohnlMl  defMta 
■■  laforpatloa  sot  misleading  defaadaiit  tot 

greanil  for  reverse. 
Technical  defects  in  the  form  of  the  infor- 
mation by  which  defendant  was  not  misled  are 
not  ground  fOr  reversal,  under  Const,  art.  9, 
14%. 

4.  Criminal  law  «5>l  144(18)  —  Assumed  that 
motion  In  arrest  of  Judgment,  If  made,  was 
denied. 

Where  record  does  not  contain  motion  for 
arrest  of  judgment,  but  contains  recital  that 
defendant's  attorney  stated  that  she  decided  to 
appeal  in  making  motion  for  the  arrest  of  judg- 
ment, and  that  the  court  thereupon  Immediate- 
ly pronounced  judgment,  it  will  be  assumed  by 
tiie  court  on  appeal  that  the  motimi  for  arrest 
of  Judgment,  if  made,  was  dwied. 

Appeal  firom  Snperlw  Court,  City  and 
County  San  Francisco;  Michael  1.  Rodiei, 
Judge. 

John  Oavin  was  convicted  of  vl<dating 
the  Juvenile  conrt  law,  and  bo  ameols.  A£> 
Armed. 

See^  BlMN  iSS  FKc  174. 


Mrs.  E,  O.  Haxrlngttm,  of  San  Frandsoo, 
for  ai^Iant. 

U.  S.  Webb,  Atty.  Otfi.,  and  John  H.  Bioi^ 
dan,  Depul7  At^.  Qen.,  £or  tbB  Peoplo. 

NOCBSE.  J.  Appellant  was  triad  before  a 
jury  and  convicted  of  a  misdemeanor  upon 
an  information  charging  him  with  the  viola- 
tion of  section  21  of  the  Juvaiile  court  law 
(St  1916,  p.  1225),  in  that  on  a  certain  day,  la 
the  city  and  county  of  San  Francisco,  he  did 
willfully  and  unlawfully — 

"commit  an  act  whidi  did  then  and  there 

tend  to  cause  and  encourage  one  ^  a  male 

person  under  the  age  of  21  years,  to  wit,  of 
the  age  of  9  years,  to  come  within  the  provl- 
sione  of  subdivision  11  of  section  1  of  said  ju- 
venile court  law,  as  follows:  Said  John  Gavin 
did  then  and  there  willfully  and  unlawfully  In- 
duce, persuade,  and  encourage  the  said  -r— 
to  submit  to  a  lewd  and  immoral  act,  «  •  • 
all  of  whidi  •  •  *  did  thereby  then  and 
there  manifestly  tend  to,  and  did,  encourage, 
cause,  and  contribute  to  the  said    be- 
coming and  remaining  such  a  person  as  is  de- 
scribed in  section  1,  subdivision  11,  of  the 
Jnvenile  court  law  of  the  state  of  Califonila, 
to  wit,  a  person  under  the  age  of  21  years,  who 
is  leading  or  from  any  cause  is  in  danger  of 
leading,  an  Idle,  dissolute,  lewd,  and  Immoral 
life," 

[M]  Appellant  urges  that  tba  Information 
does  not  state  fkcts  suffldeut  to  oonatltate  a 
crime  or  pabllc  offense  because  it  fails  to 
allege  that  the  mlnw  named  In  the  dxarge 
1b  leading  an  Idle,  cUaaolnte,  or  Immoral  life, 
or  that  he  la  In  dangw  of  doing  mk  It  In 
alleged  that  the  actn  con^lained  of  toaded  to 
encourage  the  minor  to-  become  such  person 
an  Is  described  by  section  1,  snbdivialon  11, 
ot  the  Juvenile  court  law,  and  the  Infnonces 
which  must  necessarily  be  drawn  from  the 
facta  alleged  are  suffldent  to  susbdn  ibo  iar 
formathm  as  against  a  general  deranrrw.  It 
may  be  that  the  acts  complained  of  were  not 
set  forth,  in  the  InfmnatloD  with  suffictoit 
certainty  and  d^nlteness  to  support  It  as 
against  a  special  demurrer,  but  no  attadK 
was  made  upon  that  ground,  and  the  objec- 
tion must  tbwtum  be  deemed  to  have  beoi 
waived.  Peoide  Kddards,  Si  OaL  Aj/i^ 
660,  664.  146  Paa  173.  Other  similar  tedi- 
nlcal  objectlims  to  the  Intmmatioa  are  nude, 
but  It  is  ^^rrat  from  an  eramlnatlon  of 
the  entire  record  that  ai^eUant  was  not  ml»> 
led  by  any  of  the  alleged  detects  in  the  form 
of  the  Information  and  that  no  miscarriage 
of  Justice  has  resulted  therefrom.  Aooord- 
ingly,  under  the  wdl-known  rule  ot  ded^on 
laid  down  by  the  Constltutioa  in  section  4^ 
of  article  6  thereof,  the  jud^oU:  cannot  be 
reversed  upon  any  of  these  grounds. 

It  is  also  urged  that  the  evidence  is  inanf- 
flclent  to  prove  that  any  crime  was  Cf»a>- 
nltted.  A  careful  examination  of  the  enr 
tin  record  shows  that  this  oontcBtloa  Is 
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wlUumt  merit  VhB  erldeoce  Is  clear,  ex- 
pUet,  and  wlfbout  substantial  conflict,  and 
it  would  be  difflcalt  to  concave  of  any  Jnry 
rea chine  a  verdict  otber  than  <me  of  guilty. 

Objection  Is  made  to  tbe  Instructions 
CiTen  to  th«  Jury.  But  reading  tbem  all  as 
«  wSkAo,  It  Is  apparent  tbat»'if  any  error 
oocorred  tiiar^in,  It  did  not  result  In  a  mls- 
carrlase  of  jnatioe.  because,  taken  as  a 
whole,  the  Instructions  of  the  court  complete- 
ly nnd  fairly  presented  tlie  law  of  the  case 
to  Om  Jury. 

[4]  It  ifl  also  nrsBd  fbat  the  trial  court 
«ired  ta  not  deciding  app^ant's  niotioa  In 
arrest  of  iudgm»t  and  la  foiling  to  arraign 
appellant  tm  Judgment  ^e  record  does  not 
contain  a  motltm  for  the  arrest  of  Judgment 
but  In  the  reporter's  transcript  of  proceedings 
it  appears  that  after  appellant's  motion  tor  a 
new  trial  was  denied  his  counsel  stated  that 
sbe  deetred  to  appeal  and  make  a  motion  for 
Uie  arrest  pt  Judgmoit  The  court  thereupon 
Immediately  pronounced  Judgment  U>d  from 
this  It  may  be  assumed  that  the  motion  for 
arrest  of  Jud^nent  if  one  be  made,  waa  de* 
nled.  The  record  clearly  shows  that  defend- 
ant was  duly  arraigned  before  sentoice  was 
pronounced. 

In  support  ot  his  motion  for  a  new  trial 
aiwellant  filed  affldaTits  for  the  purpose  of 
showing  that  new  erldoioe  had  been  dls- 
coTwed.  The  affidavits  were  clearly  insuf- 
ficient and  the  daiial  of  the  motltm  for  a 
new  trl^  was  proper.  ' 

The  Judgment  Is  affirmed. 


We  concur: 
TAIN,  J. 


LANGDON,  F.  J.;  BBIT. 


FONQ  LIN  6t  al.  v.  PROBERT.   (Civ.  3605.) 

(INstrict  Coort  of  Appeal,  rirat  IMatrict  Di- 
viiion  l,.CaIifoniia.  Dec.  ».  1920.  Hearing 
Denied  by  Supreme  Oourt  Feb.  7,  1021.) 

1.  Maslelpal  oorporatloBs  ^706(6)  —  Negll- 
geaee  of  aatomobiilst  held  for  Jury. 

In  an  action  for  death  of  a  pedestrian  killed 
by  defendant's  antomobile, '  wbetber  defendant 
was  negligent  "held  for  the  jary. 

2.  Monlolpal  corporations  ^=a705(IO)— Pedet- 
trlaa  ha*  right  to  stand  la  street  to  await 
train. 

One  intoiding  to  take  a  trgia  has  the  right 
to  etand  in  the  street  where  the  train  Is  aecns- 

tomed  to  stop. 

8.  EvMeaoe  «s»l  17— Coaaeotlsf  evldenos  Md 
Hsneoessary  la  view  ef  sdMlssleas. 

In  an  action  for  death  of  a  pedestrian  killed 
by  defeadanf B  antomobile  on  a  city  street, 
where  evidence  of  Bears  on  the  asphalt  caused 
by  the  friction  of  robber  was  received  upon 
condition  that  it  be  connected  np  with 


defendant's  automobile,  sncb-  connecting  ei^- 
dence  was  nnneceeaary  where  defendant  himself 
admitted  that  he  had  examined  the  tracks  and 
that  1^  car  had  made  them. 

4.  MaaMpal  eorpenrtfoas  «s>7Qft(8)  —  Evl- 
dsaes  saflriast  to  sspport  ftadlag  ef  aaili- 
leaoe  of  astonoklllst. 

In  an  action  for  death  of  a  pedestrian  Idll- 
ed  by  defendant's  automobile  while  waiting  for 
a  train  in  the  street  evidence  "held  sufficient  to 
support  a  finding  of  negligence  of  defendant. 

5.  Marriage  <e=>90(2)— Of  deceased  sufllelently 
shown. 

In  an  action  for  death  where  It  was  testi- 
fied that  deceased  was  married  and  that  he 
left  snrvtving  Un  a  wife  and  two  children  and 
no  objeetloa  waa  made  to  aneh  mode  of  proof, 
nor  any  evidence  <^ered  to  cUaprove  the  fact 
the  marriage  waa  sufficiently  shown. 

6.  Appeal  end  error  «=»204(l) —Admissibility 
of  evidence  not  te  he  raised  first  on  appeal. 

Admissibility  of  evidence  cannot  be  ques* 
tloned  for  the  first  time  on  appeal,  where  It  was 
received  without  objection. 

7.  Death  «s»l8(3)— Aotlea  lies  reoardless  of 
dependency. 

Under  Code  Civ.  Proa  }  377,  an  action  for 
wrongful  death  Ues  for  the  benefit  of  the 
"heirs"  for  any  pecuniary  loss  they  may  suf- 
fer, regardless  of  the  condition  of  soch  heirs 
as  to  dependency.  ^ 

8.  Death  €=s»32— Action  lies  for  benefit  of  nos- 
resideirt  sarvlving  wife  and  children. 

In  an  action  under  Code  Civ.  Proc.  §  377,  to 
recover  damages  for  wrongful  death,  it  was  not 
necessary  to  show  that  deceased  contributed  to 
the  support  of  bis  wife  and  children,  and  it  was 
immaterial  that  the  wife  and  children  were 
nonrcsldenta;  deprivation  of  Uie  support  that 
deceased  was  morally  and  legally  bound  to  for* 
nish  his  wife  and  chOdren  being  the  pecuniary 
loss  suffered. 

9.  Death  «a»99(4)-45,4(KI  Bot  exttessive  al- 
lewanoe  to  surviving  wife  and  ohllibwi. 

A  judgment  for  $6,400  was  not  excessive  to 
the  wife  and  children  of  a  Chinaman  negligently 
killed,  who  was  of  the  age  of  37  years,  in  sound 
physical  health,  and  employed  as  a  cook  at  a 
salary  of  $45  a  month  in  addition  to  his  board 
and  lod^ng;  the  wife  and  children  having  a  life 
expectancy  of  more  than  32  years. 

Appeal  from  Superior  Court,  Alameda 
County ;  B.  E.  Robinson,  Judge. 

Action  by  Fong  Un  and  others,  as  Qiedal 
administrators  of  the  estate  of  Fong  Ben 
Tuen,  deceased,  against  Frank  H.  Probert 
Judgment  for  plaintiffs  and  the  defendant 

appeals.  Affirmed.  ■ 

Cbas.  S.  Ferry,  of  San  Francisco,  for  ap- 
pellant 

Miller,  Thornton,  MlUer  &  Watt,  of  San 
Francisco,  for  respondents. 
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KERRIGAN,  J.  PlalnHCb,  snlng  as  spe- 
cial administrators  of  the  estate  of  Fong  Ben 
Yuen,  deceased,  brought  this  action,  allegingr 
negligence  on  the  part  of  defendant  in  the 
opoatlrai  of  an  automobile  owned  by  bim  re- 
sulting in  injnites  causing  Yuen's  death. 

nie  complaint  charged  that  deceased,  at 
the  time  of  the  accident,  was  married  and 
that  fie  left  surviving  tdm  a  wife  and  two 
minor  chlldroi,  who  are  his  bsAra  at  law  and 
in  whose  behalf  this  action  la  bnni^t.  Dam- 
ages ore  hereby  sought  under  the  provisions 
of  section  877  of  the  Code  of  Civil  Procedure. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  damages  were  awarded  to 
plaintiff  In  the  fUll  amount  ivayed  for,  whidi 
was  the  sum  of  16,400.  A  motion  for  a  new 
trial  was  made  and  denied.  * 

The  findings  In  the  case  described  general- 
ly the  manner  in  which  the  accident  occur- 
red, and  they  ftre  in  substance  as  follows: 
On  the  22d  day  of  September,  1917,  at  or 
about  the  hour  of  7:30  p.  m.,  deceased  was 
lawfully  upon  Claremont  avenue,  a  public 
highway,  at  a  place  commonly  known  as  the 
Korth  Gate  station  of  the  Ban  Fnmdaco-OalE- 
land  Terminal  Railways,  in  the  city  of  Berk- 
eley, county  of  Alameda.  About  this  time 
defendant  was  driving  his  au^nnobUe  In  a 
westerly  direction  along  Claremont  avenue 
at  a  hlgb  rate  of  speed,  and  ran  Into,  knock- 
ed down,  and  crushed  and  maimed  deceased, 
inflicting  Injuries  from  .which  he  died  the 
same  evening.  Deceased  at  the  time  of  his 
death  was  about  the  age  of  37  years,  was  In 
sound  physical  health,  and  employed  as  a 
cook  at  a  salary  of  «45  a  mmith  In  addition 
to  his  board  and  lodging.  That  he  left  snr^ 
viving  him  as  his  heirs  at  law  Quong  Shee, 
his  wife,  of  the  age  of  about  32  years ;  Fong 
Wing  Jake,  a  minor  son  of  about  the  age  of 
11  years ;  and  Fong  Kune,  a  minor  daughter 
of  about  7  years— all  of  whom  reside  In 
China,  and  were  dependent  upon  deceased  for 
supi>ort. 

Appellant  presents  and  argues  several 
grounds  upcm  which  he  relies  for  a  reversal 
of  Ibe  Judgment.  It  is  his  claim  that  the  evi- 
dence fails  to  show  any  negligence  on  hla 
part,  and  further  that  there  Is  no  proof  that 
deceased  was  married  or  that  he  ever  con- 
tributed to  the  support  of  the  heirs  above 
named.  Complaint  is  also  made  that  the 
Judgment  Is  excessive. 

We  do  not  consider  that  there  Is  any  merit 
In  any  of  the  points  urged. 

Upon  the  question  of  negligence  the  evi- 
dence shows  that  on  the  evening  of  the  day 
when  the  actident  happened  defendant,  ac- 
companied by  his  son,  left  hjs  home  in  his 
automobile  and  proceeded  along  Claremont 
avenue  In  Berkeley  toward  the  North  Gate 
station  of  the  railroad  mentioned,  commonly 
known  as  the  "Key  Route."  According  to  the 
testtmtmy  of  the  defendant  and  his  son  th^ 
w^  traveling  at  the  rate  of  from  10  to  12 


miles  an  hour.  At  the  InteraectiflB  of  two 
certain  streets  th^  reached  the  railroad 
track,  looked  tor  a  train  going  to  San  Fran- 
cisco, and,  n<me  being  In  sight,  they  crossed 
over  the  track  to  the  northeriy  side  of  Clare- 
mont avenue,  continuing  to  drive  at  the  same 
rate  of  speed  mentioned.  At  a  point  about 
88  feet  from  the  place  ^irtiere  the  acddeut 
happened  defendant  saw  two  people  step  olt 
GsB  sidewalk  and  Into  tlie  street,  wberenpon 
he  tooted  bis  htwn,  applied  the  foot  brakes 
and,  to  avoid  sMklsg  them,  swerved  &arp\y 
to  the  left  As  the  machine  passed  these  per- 
sons defendant  noticed  deceased  standing  In 
the  street  about  16  f^  ahead  of  blm.  Con- 
fronted with  this  sltnatltm  defendant  Imme- 
diately applied  his  emergency  brake  and  at- 
tempted to  turn  his  car  so  as  to  avoid  bitting 
deceased,  but  In  this  effort  he  was  nnsDCcess- 
ful,  for  the  left  headlight  of  the  car  Btmck 
deceased,  dragged  him  some  18  or  20  feet, 
and  inflicted  the  Injuries  which  rasolted  In 
his  death. 

It  is  the  claim  ot  amtellant  that  the  uncm- 
tradicted  evidence  shows  these  facta,  from 
which  It  Is  argued  that  a  case  Is  thus  iHesent* 
ed  of  two  persons  un^pectedly  placing  them- 
selves in  a  position  of  danger,  to  avoid  Injur- 
ing one  of  whom  defmdant  swerved,  and  In 
so  doing  struck  the  other,  for  whIcSi  act  It  Is' 
claimed  no  ni^lgence  cftn  be  imputed  to  him. 

[11  Other  evidence,  however,  presents  a 
different  sltnatlon.  Dpon  the  question  of  the 
rate  of  speed  the  automobile  was  traveling 
there  Is  a  conflict  in  the  testimony.  The  only 
other  .witness  who  saw  the  accident  besides 
defendant  and  his  son  testifled  that  the  ma- 
chine was  traveling  at  about  20  miles  an  hour 
at  the  time  of  the  accident  fn  addition  to 
this  direct  testimony.  It  is  also  in  evidence 
that  a  police  ofBcer,  Immediately  after  the  ac- 
cident, In  company  with  defendant,  drove  the 
car  at  the  rate  of  from  10  to  12  miles  an  hour 
for  the  purpose  of  ascertaining  whether  or  not 
Ibc  brakes  were  properly  working,  and  that, 
traveling  at  such  rate  of  speed,  he  had  stop- 
ped the  machine  In  a  space  of  some  0  feet 
Expert  testimony  was  also  Introduced  to 
show  within  what  distance  at  the  place  where 
the  accident  occurred  a  machine  of  the 
wpight  and  character  of  defendant's  car,  and 
traveling  at  the  speed  testified  to  by  the  de- 
fendant, could  be  stopped.  The  witness  upon 
this  question  placed  the  distance  at  about  10 
feet,  and  further  testifled  that  it  .would  have 
been  impossible  for  the  machine  to  have 
traveled  as  far  as  the  evidence  shows  It  did 
with  the  brakes  applied  as  testifled  to  by  ap- 
pelant In  this  regard  all  the  evidence 
shows  that  after  defendant  had  traveled  a 
distance  of  85  feet  or  more,  as  above  recited, 
with  his  toot  brake  on.  be  then  angled  his 
emei^ency  brake,  and  notwithstanding  this 
fact,  with  both  brakes  set  he  traveled  an  ad- 
ditional 35  feet.  This  evidence  would  Indi- 
cate that  defendant  .was  traveling  at  a  much 
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sreater  qned  at  flie  time  of  tbe  accident  tlian 
he  and  Us  son  teattOed  to.  Moreover,  there 
was  In  erldeoce  tbe  diaracter  of  tbe  iolnrles 
that  deceased  snffiered.  His  face  and  scalp 
were  extensive  lacerated,  so  mach  so  that 
his  onploTer  could  not  recognize  blm  shortly 
after  the  accident  Bis  skull  and  leg  woe 
tnetamiL  TUB,  too,  would  tead  to  show 
that  tbo  madiine  was  drlren  at  great  speed. 
Aside  fMHu  tin  qneatlra  of  speed  It  further 
appeared  that  defendant  was  driving  with 
sid^igbts  (miy.  Hla  fnmt  Ughta  were  bril- 
liant bnt  had  not  been  dimmed,  as  required 
b7  flie  dty  ordinance,  and  tor  this  reason  he 
was  not  wing  them.  fCtae  degree  of  lUmnina- 
tion  ukd  file  KpeeA  of  a  car  are  somewhat  In- 
tni^dated.  The  evidence  showed  that  the 
nl^t  was  daife,  fbe  <Aty  lights  not  havli^ 
been  lit;  and  save  from  that  produced  hy  two 
lanterns  on  a  gate  and  tbe  lUnmlnatlon  frmn 
lights  in  a  store,  there  was  no  artificial  light 
except  Hiat  furnished  by  the  antomdUIe. 
There  was  also  evidenee  to  tibccvr  that  it 
would  not  be  saf^  to  drive  with  slddlghts  un- 
der these  drcumatances  at  a  greater  speed 
than  from  10  to  12  miles  an  hour.  These 
were  questions  of  fact  to  be  considered  by  the 
trial  court  In  determining  whether  or  not  the 
defendant  was  guilty  of  negligence. 

[2]  Appellant  claims  that  deceased  should 
not  have  been  standing  where  he  was.  There 
was  DO  regular  station  or  safety  zone  where 
the  train  was  accustomed  to  stqp,  but  the 
place  where  deceased  waa  standing  await- 
ing its  arrival  was  the  usual  place  for  per- 
sons intending  to  board  trains  to  stand.  De- 
ceased had  a  right,  therefore,  to  be  where 
be  was. 

[3]  Appellant  complains  of  the  admission 
of  testimony  of  the  existence  of  scars  In  the 
aspbalt  that  appeared  on  the  roadway  the 
morning  after  the  accident.  These  markings 
an  caused  from  the  friction  of  rubber.  This 
testimony  was  introduced  for  the  purpose  of 
showing  at  what  point  defendant  bad  applied 
his  brakes.  The  witnesses  who  testified  upon 
thb  sDhJect  had  visited  tbe  scene  at  that  time, 
and  d^endant  contends  that  tills  evidence 
.was  Inadmissible^  for  the  reastm  it  was  too 
remote^  there  being  no  preliminary  proof  that 
tile  tracks  were  caused  by  defehdanPs  auto- 
BfoUle,  and  It  being  claimed  that  tbe  street 
wu  a  madi  traveled  one.  ^Hils  evidence  was 
received  upon  the  condition  thatr  It  be  con- 
nected up.  FlalntUr  failed  to  do  so,  for  the 
reason  Oiat  defendant  himself  admitted  that 
be  liad  examined  the  tracks  the  same  morn- 


ing and  that  bis  cat  bad  made  tiie  scars  tes- 
tified to^  Under  these  ciicnmatances  no  coih 
aeotlng  evld^ice  was  required  of  jdalntlfF. 

[4]  We  deem  the  review  of  tiie  evidence  we 
have  given  sufficient  to  show  that  It  is  ample 
to  support  the  finding  of  negligence. 

li.  Vl  Upon  the  question  of  the  proof  of 
marriage  Uttte  need  be  said.  A  brotlm  tes- 
tified that  deceased  was  married,  and  that 
he  left  surviving  him  the  wife  and  two  chil- 
dren hereinbefore  mentioned.  No  objection 
was  made  to  this  mode  of  proof,  nor  was  any 
"evidence  ottered  to  disprove  tbe  fact.  The 
evidence  having  been  received  without  objec- 
tion, Its  admissibility  cannot  be  questioned 
for  the  first  time  on  appeal.  Lucy  v.  Davis, 
163  Oal.  611,  eie,  126  Paa  490;  McOomlah  v. 
Kaufman,  185  Pac.  476. 

[7,  t]  The  same  applies  to  the  clahn  that 
the  record  falls  to  show  that  deceased  con- 
tributed to  the  support  of  his  wife  and  chil- 
dren, or  that  they  were  dependent  upon  taixn. 
This  qnestion  Is  not  one  of  first  impressloa 
in  this  state.  Tbe  relief  given  by  section  STT 
ot  the  Code  of  Civil  Procedure  is  one  for  tbe 
benefit  of  the  "heirs"  for  any  pecuniary  loss 
they  may  suffer,,  and  lies  regardless  of  the 
condition  at  sDdi  hkra  as  to  dependency. 
Taylor  v.  Albion  Lumber  Co,  176  OaL  347, 
168  Pac.  S48,  L.  B.  A.  191&B,  185.  Depriva- 
tion of  the  support  that  deeeasbd  was  moral- 
ly and  legally  bound  to  furnish  his  wife  and 
children  is  the  pecuniary  loss  here  suffered, 
and  the  fact  that  tta^  are  nonresidents  does 
not  In  any  manner  affect  their  rights.  Id. 

{>]  And  finally,  we  are  called  upon  to  de- 
clare the  Judgment  excessive.  This  we  can- 
not do.  Mortality  tables  were  Introduced  In 
evidence  to  show  that  the  expectancy  of  life 
ot  the  decedent  waa  32  years ;  his  wife  and 
children  a  longer  period.  He  was  earning  $45 
a  month  together  .with  his  board  and  lodging, 
and  was  to  receive  more.  The  Judgment  Is 
not  excessive  as  a  matter  of  law.  Nor  does 
it  suggest  at  first  blush  passion  or  prejudice ; 
and  there  Is  nothing  In  the  case  to  show  that 
tbe  trial  Judge  did  not  Justly  meet  bis  duty 
of  fixing  the  proper  amount  of  damages  to 
he  awarded.  Parsons  v.  Bastmi,  28  CaL  App^ 
Dec.  1151.1 

For  tlie  zeasfms  given  tbe  Judgment  Is  af- 
firmed. 

We  concur:  WOOD,  Presiding  Justice  pro 
tem.;   RICHAKDS,  J. 


i^Saptmdad  br  opinion  of  Supremo  Gout  on  hear- 
ing mnted.  Soo  m  Pac.  419. 
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LEAKE  V.  CITY  OF  VENICE  at  ■!.  ALLE8 
V.  SAME.  BRAUN,  BRYANT  &  AUSTIN 
V.  SAME.  (Civ.  3108.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   Dec.  20,  1920.) 

1.  Joint  adventures  ^=>B  —  Evidence  held  to 
•bow  that  defendaata  promoted  road  raoea 
Inonrrini  debts  to  plaintiffs. 

Evidence  to  show  that  the  defendants 
associated  in  a  joint  ventare  promotins  and 
boldine  road  races  over  city  highways  and  in- 
curred debts  to  the  plaintiffs. 

2,  Jfolnt  adventires  —  Parties  •■gaglii 
In  Joint  enterprise  held  liable. 

PartieB  banding  themselves  together  to 
conduct  road  races  and  defray  the  expense 
from  moneys  raised  by  aubscriptioDS,  entrance 
fees,  and  gate  charges,  whether  forming  a  part- 
nership in  the  generally  accepted  sense  or  not, 
were  engaged  in  a  Joint  venture,  in  which  each 
wan  pemonallj  ItaUe  for  tiie  debts  Ineuired  by 
certain  membera  who  purported  to  act  an  offi- 
cers of  Uie  asaodatioii. 

Appeals  from  Snperlor  Court,  Los  Angeles 
County ;  Bubs  Avecy,  Judge. 

Actlona  by  B.  O.  Leake,  Fred  I*  Allea,  etc, 
and  Braun,  Biyant  &  Anntlii  against  the  Oity 
of  Teoloe  and  others.  Judgments  In  eadi 
case  for  plaintiffs,  from  wbich  defendants, 
otber  than  tlic  Oity  of  Tmloe,  appeal.  Af- 
firmed. 

See.  also,  tBB  Paa  434, 

C.  E.  McDowell  andf  E.  B.  Coll,  both  of 
Los  Angeles,  for  appellants. 

E.  O.  Leake  and  Goudge,  Bobinson  & 
Hughes,  all  of  Los  Angeles,  for  respondents. 

SHAW,  J.  In  each  of  these  cases  tlie  com- 
plaint alleged  that  Thomas  W.  Prior,  Thorn- 
ton Kinney,  Ghauncey  Pettis,  J.  H.  Fones,  F. 
A.  Church,  W.  A.  Bennle,  Byron  Palmer,  and 
Charles  W.  Shaw  did  associate  thems^ves 
under  the  fictitious  name  of  Venice  Boad 
Bace  Association,  for  the  purpose  of  promot- 
ing and  conducting  an  automobile  road  race 
over  the  highways  In  the  city  of  Venice ;  and 
that  in  preparing  the  highways  and  roads  for 
said  race  and  In  the  conduct  of  the  same, 
plaintiffs  and  tbelr  assignors,  at  the  special 
Instance  and  request  of  defendants,  with 
whom  the  dty  of  Venice  was  joined  as  de- 
fendant, did  certain  de8cril)ed  work  and 
labor  and,  in  connection  with  and  for  the  use 
of  said  defendants,  farnlahed  certain  ma- 
terials. 

In  each  case  Judgment  went  for  the  plain- 
tiff, trom  whidi  said  defradants,  other  than 
the  dty  of  Venice,  Iiave  appealed. 

There  appears  to  be  no  controversy  an  to 
the  amounts  for  which  the  Judgments  were 
rendered;  the  aole  contention  of  appellants 
In  each  cas^  as  we  understand  their  counsel, 
being  that  the  erldence  was  insoffldent  to 


Justify  the  finding  of  the  court  to  the  effect 
tliat  said  defendants  above  named  did  form 
a  Tolnntary  assodatida  under  tba  flctitiofos 
name  of  Vwice  Boad  Baoe  Assodation  for 
the  purpose  of  promoting  and  condnctlng 
automobile  and  mot(»rcyde  road  raoes  In  tbe 
city  of  Venice. 

Tbe  evidence,  at  to  be  expected  In  mch 
cases,  Is  volnmlnons,  and  no  pni^ose  ooidd 
be  served  In  an  extended  reference  Uwreto. 
Suffice  It  to  say  Oiat  it  dear^  traids  to  es- 
tablish the  foUowlng  facts:  A  meeting  was 
held  by  a  number  of  dllBena,  at  wfalcb  It  was 
intvposed  to  hold  tbe  races,  and  a  oommltte^ 
of  wbidi  said,  defesidants  were  members,  was 
appointed  to  consldCT  at^  to  be  takoi  in 
furtherance  thereof.    Thereafter  a  confer- 
ence waa  held  by  members  of  tbla  committee 
with  Ur.  Shettler,  who  was  a  member  of  the 
American  Antomoblle  Aasodatfon,  TtSa  was 
followed  tj  a  meeting  at  whldi  It  was  de- 
termlned  to  hold  the  races  and  over  what 
streets  and  highways  the  races  were  to  be 
run,  and  at  which  H.  B.  EaUns,  ttie  dty 
supraintenctent  of  streets,  was  requested  to 
take  charge  of  the  wortc  necessary  to  init  Qie 
course  In  shape,  and  with  whom  tbey  dis- 
cussed the  work  necessary  tiber^r.  Xater 
he  recdved  a  lettra-  signed  "Tboa.  W.  Fxiiw, 
T^ce  Boad  Bace  Assodation,  Cbairman," 
a^lng  him  to  give  an  aiq;voximate  esttmate 
as  to  the  cost  of  the  necessary  labw  in  put- 
ting tbe  streets  in  condition,  to  wbtdi  he  re- 
plied that  his  acceptance  of  the  responsi- 
bility tor  snperintrading  the  work  was  sab- 
Ject  to  the  dty  board  of  trustees  consenting 
that  he  do  so,  and  at  a  meeting,  at  which 
several  of  the  defendants  were  present  and 
defendant  Prior  speaking  for  the  committee, 
they  were  told  by  the  board  that  Eaklns 
could  act  in  the  matter,  provided  they  were 
assured  tbe  money  for  the  labor  would  be 
forthcoming  every  Saturday  night,  which  as- 
surance was  given;  Mr.  Prior  stating  they 
would  see  that  the  money  was  sent  out.  Ea- 
klns,  assuming  that  the  committee  would  at- 
tend to  the  financial  arrangements,  Just  as 
they  would  attend  to  the  other  arrangements 
for  the  race,  proceeded  with  the  woi*  and 
labor,  and,  to  the  extent  that  he  was  given 
money,  paid  therefor  at  the  end  of  eadi 
week.  A  part  of  the  money  was  delivered  to 
him  in  cash  and  part  by  checks  signed  "Thos. 
W.  Prior,  .Custodian."   The  members  of  the 
committee  met  when  necessary  to  dlscuas  the 
Questions  arising  in  connection  with  the  en- 
terprise, and  assumed  to  and  did  exercise 
control  over  Mr.  Baklns  in  directing  him  as 
to  the  performance  of  the  work  as  It  pro- 
gressed. Stationery  and  printed  matter  were 
gotten  out  by  the  committee,  which  was  giv- 
en general  drcolatlon,  the  beading  of  which 
was  "Venice  Boad  Bace  Assodatioa,"  and 
whereon,  under  tbe  title  "General  Commit- 
tee," appeared  the  names  of  defendants  as 
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members  tboreof,  and  aiqp«ared  Ukewise  ap- 
on  letter  beads  aa  a  chamber  of  commerce 
committee  In  charge  of  tbe  -rentare.  It  was 
apparently  expected  that  the  cost  ot  doing 
the  work  and  the  inddmtal  expenses  of  hold- 
ing the  races  would  be  met  by  subscriptions, 
gate  fees  from  spectators,  and  entrance  fees 
paid  by  those  who  participated  In  the  races 
and  with  whom  defendants,  acting  through 
one  of  their  number  as  chairman  made  con- 
tracts. 

[1]  The  foregoing  and  other  facts  estab- 
lished tend  strongly  to  show  that  defend- 
ants, with  the  conaent  of  the  dty  authorities, 
undertook  to  and  did  promote  and  hold  the 
automobile  and  motorcycle  road  races  over 
the  highways  of  the  dty,  having,  as  their 
agent,  the  superintendent  of  streets,  with 
the  consent  of  the  board  of  trustees,  super- 
.Intend  the  doing  of  the  necessary  work  in 
preparing  the  streets  therefor,  which  consent 
was  obtained  upon  their  agreeing  to  famish 
the  money  and  defray  the  expenses  of  said 
work ;  that  a  large  part  of  the  funds,  raised 
by  subscription,  was  paid,  but  that  the 
amoont  so  raised,  together  with  the  moneys 
derived  from  entrance  fees  and  gate  charges 
was  InadeQuate  to  liquidate  all  of  the  claims 
for  labor  performed  and  materials  tarnished 
in  connection  with  the  enterprise  so  under- 
taken by  defoidants. 

tZ]  The  evidence  is  not  only  suffidoit  to 
Justify  the  finding  of  whidi  appellants  com- 
plain, but  clearly  brings  tliem  within  tlie 
nde  coned^  onnoonced  In  4  Gyc.  p.  811, 
that— 

"Eadi  member  of  sn  assodation  Is  liable  for 
the  debts  thereof  incnrred  daring  his  period 
of  membership,  and  which  have  been  neeessari- 
I7  contracted  for  the  purpose  of  carrying  out 
tbe  objects  for  which  the  assodation  was 
formed." 

And  in  Winona  t<amber  Oo.  v.  Church  et 
al,  6  S.  D.  498,  62  N.  W.  107,  It  Is  said  (quot- 
ing from  the  ayUabua): 

**W1iere  parties  unite  In  a  volantary  unincor- 
porated association,  and  for  conTenienee  oon- 
tnct  ondez  an  associate  name,  tbe  acts  of  the 
aasodation*  it  not  being  a  legally  responsible 
body,  are  tiie  acts  of  its  members  who  insti- 
gate and  sanction  the  same." 

Other  cases  to  the  same  effect  are:  Wlll- 
coietal.  T.  Arnold  et  al.,  162  Mass.  577,  39  N. 
E.  414;  Vader  et  aL  v.  Balloa,  151  Wis.  577, 
13fl  N.  W.  413,  7  A.  L.  R.  216 ;  Crawley  v. 
American  Sodety,  etc.,  153  Wis.  18, 139  N.  W. 
734,  and  Bichardson  v.  Keely,  08  Colo.  47, 
142  Pa&  167.  In  whidk  last  case  it  is  said: 

"Wliere  a  bosineBs  is  eondacted  In  the  name 
of  an  unincorporated  association,  all  the  parties 
thereto  are  regarded  as  partners." 

Conceding  the  association  did  not,  as  to 
the  members  thereof,  constitute  a  partner- 
Bhip  in  the  full  and  generally  accepted  sense. 


nerertheiees  It  appears  that  defendants  were 
engaged  in  a  Joint  venture  in  the  nature  of 
a  partnership,  to  #hlch  the  same  roles  for 
enfordng  UabUlty  for  debts  incurred  apply. 
Ash  V.  Gale,  97  Pa.  493,  89  Am.  Rep.  81S. 
They  were  not  only  members  of  the  associa- 
tion, but  held  themselves  oat  to  tbe  public 
as  such  meambers  and  as  constltatlng  a  com- 
mittee in  cbaige  of  the  work.  In  tbe  employ- 
ing of  plaintiffs  to  perform  labor  and  pur- 
chasing materials  required  in  holding  the 
races,  they  acted  by  persona  designated  as 
officers  of  the  association,  and  the  fact  that 
the  transaction  out  of  which  tbe  Indebtedness 
arose  were  bad  between  plaintiffs  and  such 
purported  officers  selected  and  appointed  by 
defradants  makes  them  none  the  less  liable. 
The  Judgments  are  affirmed. 

We  concur:  GONBBZ,  P.  J.;  JAMES,  3. 


NORTON  V.  NORTON  et  aL  (Civ.  3565.) 

(IMstriet  Court  of  j^peal.  First  District,  Divi- 
sion 1,  GaUfonia.  Dee.  21.  1820.  Hearing 
Denied  by  Suprfeme  Conrt  Feb.  17,  192L) 

Trusts  «=)30>/2(2)— Payment  of  money  to  one 
agreefng  to  oars  Tor  owner  and  make  eartalfl 
payments  tMid  to  oreata  trust. 

Where  plaintiff's  intestate  paid  $1,000  to  bis 
brother's  wife  under  the  agreement  that  she 
was  to  care  for  falm  as  long  as  he  lived,  par 
hia  toneral  expenses,  and  pay  specified  anunmt 

to  a  minister,  and  have  any  balance  for  her 
own,  there  was  s  valid  trust  of  peraonal  prop- 
erty, which,  having  been  fully  performed,  en- 
titled the  brother's  wife  to  such  balance  re- 
maining after  making  the  spedfied  payments. 

Appeal  from  Sui>erior  Court,  Santa  Clara 
Ooanty;  P.  F.  Croaby,  Judge. 

Action  by  Florence  Norton,  administratrix 
of  Reuben  D.  Norton,  deceas^,  against  Ellen 
Norton  and  husband.  Judgment  for  defend- 
ants, and  from  an  order  denying  a  motion 
to  vacate  and  set  aside  the  Judgment,  plalntlfC 
appeals.  Affirmed. 

J.  0.  Black,  of  San  Jos^  for  appellant 
S.  Q.  Tompkins,  of  Ban  Jose,  for  respond- 
ents. 

EEBRIGAN,  J.  The  plaintiff,  as  adminis- 
tratrix, brought  this  action  to  recover  from 
the  defendants,  who  are  husband  and  wife, 
the  sum  of  $1,0(K),  claimed  to  be  the  property 
of  the  estate  of  Reuben  D.  Norton,  deceased. 
The  defendants  alleged,  and  the  court  found, 
that  the  defendant  Ellen  Norton  took  said 
earn  pursuant  to  tbe  terms  of  a  trust  to  care 
for  Reuben  D.  Norton  until  his  death,  make 
certain  «cpendltures  in  bis  behalf,  and  retain 
tbe  .remainder  to  her  own  use  and  braeflt. 
Judgment  was  accordingly  entered  for  the 
defendants.  The  plaintiff  thereupon  made  a 
motion  to  vacate  and  set  aside  the  Jodgment, 
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and  for  judgment  for  tlie  plaintiff,  vbldi  was 
denied.  This  appe^  la  from  tbe  order  deny^ 

tag  the  motion. 

We  see  no  merit  In  the  appeal.  On  or 
about  July  12,  1917,  Reuben  Norton,  then  be- 
ing in  feeble  health,  entered  Into  an  agree- 
ment -with  his  brother  William  Morton  that. 
If  William  woald  take  care  of  him  while  he 
lived,  Reuben  would  turn  over  to  him  the 
Barn  of  $1,000;  it  being  agreed  that  William 
should  pay  to  Mr,  Meyer,  a  minister,  tbe  sum 
of  $100,  and  ahould  pay  such  expenses  as 
might  be  incurred  in  the  care  of  Reuben,  and 
upon  his  death  should  discharge  his  iruneral 
bill,  and  that  William  should  keep  for  himself 
for  his  trouble  any  balance  that  might  remain 
at  Reuben's  death.  The  money  was  then 
actually  paid  over  to  William,  who  looked 
after  Reuben  for  a  short  time.  As  William 
lived  In  Placer  county  and  Reuben  In  San  Jose, 
It  seemed  that  a  better  arrangement  could 
be  made.  Accordingly  Reuben,  William  and 
Mrs.  Ellen  Norton,  one  of  the  defen'dants  and 
wife  of  J.  A.  Norton,  the  other  defendant  and 
a  brother  of  Reuben,  tallied  the  matter  over, 
and  it  was  agreed  that  Mrs.  Norton  sbonld 
look  after  Reuben  and  take,  William's  place; 
that  she  was  to  take  care  of  Renben  and  pay 
Rev.  Meyer;  that  she  was  also  to  pay  any 
exi>ense  necessary  in  the  care  of  Reuben,  and 
the  funeral  bill,  and  that  "she  should  have 
for  her  own  any  balance  that  remained  at 
Reuben's  death."  William  then  paid  the  $1,- 
000  over  to  Mrs.  Norton,  who  took  Reuben 
Into  her  home  and  cared  for  him  imtll  his 
death  in  the  October  following.  She  paid 
Rev.  Meyer  the  $100,  and  also  paid  the  sum 
of  $242.14  for  the  expense  of  Reuben's  last 
illness  and  funeral,  leaving  a  balance  In  her 
hands  of  $657.86.  The  foregoing  la  all  the 
testimony  taken  in  the  case,  and  was  auffl- 
cient  to  establish  a  valid  trust  of  personal 
property,  which,  having  been  fully  performed,  i 
entitled  the  defendants  to  the  Judgment 
which  was  entered  In  their  favor.  Hellman 
V.  McWllUams,  70  Cal.  449,  11  Pac.  659; 
Booth  V.  Oakland  Bank  of  Savings,  122  Cal. 
19,  54  Pac.  370;  Ileitman  v.  Cutting.  37  CaL 
App.  236,  174  Pac.  675. 

Tbe  order  appealed  from  Is  affirmed. 

We  concur:  BARDIN,  Presiding  Justice 
pro  tern.;  RICHARDS,  J. 


PEOPLE  V.  SAENZ.    (Cr.  985.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.   Dec.  14,  1920.) 

I.  CrtHiaai  law  «b»I  141(2)  —  Aotiea  of  trial 
eoirt  presnmeil  regul^aad  coireot. 
All  prcBumptio&s  are  in  favor  of  the  regu- 
larity and  correctness  of  the  action  of  the  trial 
court. 


2.  Crinlnal  law  «sDn44(S)-0ri«i'  diMilnliii 
former  information  presvMtd  to  atota  reatoas 

ia  absence  of  record. 

In  murder  prosecation  in  which  it  was 
claimed  that  defendant  hsd  been  pat  in  jeopardy 
by  a  previously  dismissed  iaformatioD,  the 
court,  on  appeal  from  Judgment  of  conviction^, 
must  assume,  in  the  abeenca  of  the  proeesd- 
iags  under  tbe  first  information,  that  the  order 
dismissing  the  former  Infonnation  stated  tlM 
reasons  of  the  diamiaaal  as  raqoired  by  Pen. 
Code,  S  1385. 

3.  Crlmlaat  law  «=»l088(i),  I (44(I9)-Stato- 
ments  la  brief  aot  part  of  reoord  and  not  pre- 
sumed traa. 

Statements  in  a  brief  are  no  part  of  the 
record,  and  will  not  be  aasnmed  to  be  true  by 
the  appellate  court. 

4.  Criminal  law  €=9 17&— Defendant  not  placed 
In  Jeopardy  by  Infomatloii  dlsnlssad  before 
Impaneling  of  Jnry. 

Defendant  wu  not  placed  In  jeopardy  under  . 
information  dlamlaaed  before  tiie  jury  wan  Im- 
paneled. 

6.  Criminal  law  «=3438— Photograph  of  decoas- 
ed  taken  at  morgue  held  admissible. 
In  murder  prosecution,  a  photograph  of  the 
deceased  taken  at  the  morgue,  showing  nomer* 
oufl  cuts  upon  tbe  bead  and  face,  held  Omissi- 
ble to  corroborate  testimony  that  defendant  had 
struck  deceased  thretf  tinea  witii  a  chisel'  after 
he  had  fallen  to  the  floor,  and  to  corroborate 
testimony  of  physician  who  examined  deceased's 
body,  notwiUistanding  cmesomeneas  of  pic- 
ture, and  possiUe  effect  hereof  on  jury. 

6.  Witnesses  ^2(3)— Withholding  ef  attMfc- 
ment  against  witness  hold  net  errer. 

Acti<m  of  court  in  withholding  attadimeat 
where  witnen  waa  ill  did  not  derive  defend- 
ant of  any  aubatantial  right,  where  coart  in  •» 
doing  stated  that  defendant  might  prepare  affi- 
davits stating  tbe  testimony  whidi  be  expected 
to  prove  by  such  witness,  and  that  sncfa  affi- 
davits might  be  ground  for  a  eontinaance,  and 
where  no  eoch  affidavits  were  prepared  1^  de- 
fendant. 

7.  Criminal  law  ^641(3)— Appointment  of  at- 
torney for  defendant  «n  fallnre  of  retalMd 
attorney  to  appear  held  proper. 

Action  of  court  in  appointing:  as  eonnsel  for 
defendant  a  lawyer  who  had  previously  ap- 
peared for  him,  where  other  lawyer  retained  by 
defendant  did  not  appear,  held  proper. 

8.  Criminal  law  ^719(4)— DIstrM  attoratya 
raference  to  letter  whiob  had  been  niled  oat 

by  court  held  Improper. 

District  attorney's  reference  in  Us  argu- 
ment to  the  jury  to  a  letter  written  by  defend- 
ant, in  wbich  he  admitted  the  crime  charsed, 
but  which  letter  had  been  ruled  out  by  the 
court,  held  improper. 

g.  Criminal  law  €=»l  186(4) —District  attor- 
ney's Improper  remark  In  argunient  to  Jnry 
held  not  ground  for  reversal. 

Prosecuting  attorney's  reference  in  argu- 
ment to  the  jury  to  letter  which  had  been  nUed 
out  by  the  court  held  not  ground  for  reversal 
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under  Const,  art.  6^  |  4^,  wbtfe  the  court 
rected  that  oil  reference  to  the  Utter  be  with- 
draim  and  Instrocted  Jnrr  to  diaregard  it,  and 
where   cridenee   dearly   proved  defendant'! 
snflt 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Carlos  Saenz  was  convicted  of  murder  In 
the  first  degree,  with  life  imprisonment,  and 
be  appeals.  ACBrmed. 

Bidiard  K.  Stewart,  of  Fresno,  for  appe- 
lant. 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  lUor- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

IiA'NQDON,  P.  J.  This  is  an  appeal  from  a 
Judgment  of  conTlction  of  murder  in  the  first 
degree,  for  which  the  defendant  was  sentenc- 
ed to  Imprisonment  in  the  state  priara  for 
life.  , 

The  first  error  afialS°ed  by  the  appellant  Is 
that  the  trial  court  erred  In  refusing  to  grant 
def«idant*8  motion  to  dismiss  the  information 
against  him.  filed  on  April  10th,  chargli^  the 
defendant  with  murder  In  the  first  d^ree 
Cupon  which  information  detfendant  was 
tried),  upon  the  ground  that  a  former  Infor* 
mation  filed  herein  on  the  ISth  day  of  Janu- 
ary, 1S20,  diarging  the  defendant  with  mnr> 
der  in  the  second  degree,  had  been  dismissed 
by  the  court  on  March  2, 1920. 

[1,2]  The  proceedings  under  the  first  In- 
formation are  not  before  this  court  upon  ap- 
peal ;  they  hare  not  been  made  a  part  of  the 
record.  Under  the  weU-recognlzed  rale  that 
all  presumptions  are  in  favor  of  the  regular- 
ity and  correctness  of  the  action  c£  the  trial 
court,  we  must  assume  that  Ihls  order  dis- 
missing the  former  Information  was  In  all  re- 
spects as  required  by  section  1385,  Penal  Code, 
□lie  case  of  People  t.  Dlsperati,  11  Cal.  App. 
46d,  105  Faa  617,  cited  by  the  defendant  In  his 
argument  before  the  trial  court  does  not  aid 
the  appellant  here.  It  is  true  that  that  case 
states,  at  page  477  of  11  Cat  App.,  at  page 
620  of  105  Pac,  that  the  order  of  th«  trial 
court  did  not  recite  the  reasons  upon  which 
it  was  based;  that  the  record  shows  the 
grounds  upaa  which  the  motion  to  dismiss 
was  made  by  the  district  attorney;  but  noth- 
ing in  the  order  shows  that  these  grounds 
were,  or  any  of  them  was,  the  basis  for  Hie 
action  of  the  court. 

[3, «]  The  appellant  has  stated  in  his  brief 
that  the  motion  was  made  la  the  present  case 
by  the  district  attorney  upon  the  ground  that 
he  desired  to  charge  the  defendant  with  mur- 
der in  the  first  degree,  and  therefore  desired 
that  the  information  for  a  lesser  crime,  grow- 
ing out  of  the  same  offense,  be  dismissed. 
Appellant  has  also  stated  that  the  reasons  for 
dismissing  the  information  were  not  given  in 
the  order  of  the  court  The  statements  In  the 
brief  are,  of  course,  no  part  of  the  record, 
and  we  are  not  at  liberty  to  assume  that  the 


order  of  the  trial  court  did  not  q:>ectfy  the 
groimds  of  the  dismissal.  It  is  provided  (seo 
tlon  1387,  Pen,  Code)  that  an  order  for  the 
dlsmissa^f  an  action  is  not  a  bar  to  a  prose- 
cution fov  the  same  oftense  if  the  oftense  is  a 
felony.  See,  also.  People  v.  Schmidt,  64 
Cal.  263,  30  Pac  814;  People  v.  Campbell, 
69  Cal.  243;  People  v.  Breen,  130  Cal.  72,  62 
Pac.  408 ;  People  v.  Smith,  143  Cal.  507,  77 
Pac.  449.  The  order  of  dismissal  was  made, 
according  to  appellant's  statement,  before  the 
impaneling  of  the  Jury,  and  the  defendant  at 
that  time  had  not  been  placed  In  Jeopardy 
under  the  first  information.  ^ 

[I]  Another  objection  urged  is  that  error 
was  committed  by  the  trial  court  in  admitting 
into  evidence  a  picture  of  the  deceased  takoi 
at  the  morgue,  which  picture  shows  numerous 
cuts  and  bruises  upon  the  head  and  face.  It 
is  contended  by  appellant  that  this  picture 
was  prejudicial  to  the  defendant  because  of 
its  appeal  to  the  emotions  of  the  Jury  and 
that  there  was  no  Justification  for  its  ad- 
mission. There  existed  in  the  present  case 
the  same  reasons  for  the  introduction  of  the 
photograph  as  existed  in  the  case  of  People 
V.  Balestierl,  23  Cal.  App.  708,  139  Pac.  821, 
In  which  the  admission  of  a  photograph  of 
the  mutilated  bead  of  the  deceased  was  up* 
held  by  division  1  of  this  court,  and  a  rehear- 
ing by  the  Supreme  Court  was  denied.  It  was 
stated  in  t]K  Balestierl  Case  that  the  picture 
served  to  illustrate  the  testimony  of  a  witness  ^ 
as  to  the  manner  and  form  of  the  assault  of 
the  defendant  upon  deceased,  and  also  served 
to  Illustrate  and  clarify  the  testimony  of  the 
autopsy  physician  with  reference  to  the  duir- 
acter  of  the  wounds  and  the  causes  of  death. 
In  the  present  case  precisely  the  same  situa- 
tion eidsts.  The  principal  witness  for  the 
people,  Ohristobal  Jaquez,  described  the 
events'  leading  up  to  the  death  of  the  deceas-*' 
ed.  and  stated  that  the  defendant'  had  struck 
deceased  three  times  with  a  chisel  after  he 
had  fallen  to  the  fioor  from  the  first  blow  In- 
flicted by  the  witness.  This  picture  served, 
at  least,  to  corroborate  his  testimony  In  bo 
far  as  the  actual  Infliction  of  the  number  and 
character  of  Uie  blows  was  ctmcemed,  their  lo- 
cation, etc  It  was  also  of  aid  In  comprehend- 
ing the  testimony  of  the  physician  who  exam- 
ined the  body  of  the  deceased.  The  fact  tiiat 
tt  was  a  gruesmne  object  to  brbig  to  the 
attention  of  the  Jury  Is  no  argument  against 
Its  admission,  for,  as  stated  in  the  Balestierl  ^ 
Case,  If  the  rule  were  otherwise,  then  the 
more  horrible  a  murder  the  more  hampered 
would  be  the  prosecutlcm  of  those  who  had 
contributed  the  details  of  Its  horror.  There 
is  also  a  further  argument  fOr  the  admissibil- 
ity of  this  picture  arising  from  the  tact  that 
there  was  some  question  of  identification  In- 
volved, which  arose  by  reason  of  the  fact 
that  deceased  was  a  Japanese  and  was  known 
to  some  of  the  witnesses  as  T.  Shibata,  but 
was  known  to  one  witness,  a  Chinaman,  only 
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by  the  name  of  Ab  CSiee.  This  witness  tea- 
tlfled  that  lie  had  found  t2ie  body  of  Ah  Gbee 
In  the  track,  but  also  testified  that  he  did  not 
know  T.  Shlbata. 

The  defendant  tarthet  objected  i»'  the  ac- 
tion of  the  trial  court  upon  the  following 
facts :  When  the  case  was  called  for  trial  no 
counsel  appeared  for  the  defendant  and  the 
court  directed  the  sherlfC  to  bring  Into  court 
Rldbard  K.  Stewart,  who,  the -court  stated, 
bad  been  the  only  attorney  appearing  In  the 
proceedings  had  In  the  case  In  the  superior 
court.  Mr.  Stewart  was  brought  Into  court 
and  protested  that  he  was  not  the  counsel  for 
the  defendant,  and  that  one  Brlckley  had 
been  retained  as  such,  and  that  any  action 
which  had  been  taken  by  Mr.  Stewart  In  the 
case  was  merely  for  the  accommodation  of 
Mr.  Brlckley.  The  court  stated  that  Mr. 
Stewart  was  the  only  Attorney  which  the 
court  had  recognized  In  the  proceedings  be- 
fore it,  and  that  as  Mr.  Brlckley  was  not 
present  the  court  would  call  upon  Mr.  Stew- 
art to  proceed  with  Uie  case.  Mr.  Stewart 
then  desired  a  continuance,  to  which  the  dis- 
trict attorney  objected  for  the  reason  that  a 
number  of  witnesses  had  been  brought  from 
Ooallnga  to  Fresno,  where  the  trial  was  had, 
and  that  the  trial  had  been  set  for  that  day 
and  no  continuance  had  been  asked.  Upon 
the  inslstmce  of  Mr.  Stewart,  a  short  con- 
tinuance was  granted,  within  w^ch  It  was 
agreed  that  Mr.  Stewart  would  proceed  to  the 
ranch  where  Mr.  Brlckley  was  at  the  time 
accompanied  by  the  sheriff,  and  would  bring 
Mr.  Brlckley  Into  court  by  11:15  o'clock; 
upon  the  undCTstandlng,  however,  that  If  Mr. 
Brlckley  was  not  present  at  that  time,  the 
trial  would  proceed  without  him.  At  the 
app<rinted  time,  the  case  was  called  and  the 
record  shows  that  Mr.  Stewart  answered  that 
the  defendant  was  ready,  without  further 
objection.   Mr.  Brlckley  was  not  produced. 

[6]  At  the  close  of  the  plaintiff's  case,  coun- 
sel for  defendant  asked  that  a  bench  warrant 
issue  for  Mr.  Brlckley  to  bring  him  into  court 
for  failure  to  obey  a  subpoena  which  had  been 
regularly  served.  It  was  stated  at  that' time 
that  he  was  required  as  a  witness  for  the 
defendant.  The  sheriff  was  then  sworn  and 
testified  that  he  had  served  the  subpoena  up- 
on Mr.  Brlckley  at  10  o'clock  on  the  morning 
of  that  day,  and  had  found  him  in  bed,  appar- 
ently so  ill  that  he  was  unable  to  stand  upon 
his  feet.  The  sheriff  testified  that  Mr.  Brlck- 
ley could  not  sit  up  and  was  unable  to  raise 
himself  in  his  bed  to  speak  with  him.  The 
court  said  that,  under  the  circumstances,  It 
would  withhold  from  the  hands,  of  the  sheriff 
the  attachment  ordered  Issued,  and  that  affl- 
davitB  might  be  prepared  by  defendant's  coun- 
sel embodying  the  testimony  which  he  expect- 
ed to  prove  by  the  said  Brlckley,  and  that 
such  affidavits  might  be  ground  for  a  con- 
tinuance. The  affidavits  were  evidently  not 
prepared  and  do  not  appear  In  the  record. 
Under  these  drcomstances,  we  see  no  error  in 


the  action  of  the  trial  court,  and  we  do  not 
think  the  defendant  was  deprived  of  any  sub- 
stantial right  in  being  denied  the  process  of 
the  court  to  compel  the  attmdance  of  this 
witness. 

[7]  As  to  the  other  question  so  strongly 
urged  in  connection  with  the  absence  of  Mr. 
Brlckley,  1.  e.,  that  the  defendant  was  depriv- 
ed of  the  aid  of  counsel  of  his  own  choosingf 
we  think  It  Is  also  without  merit.  Admitting 
that  Henry  Brlckley  was  the  counsel  for  the 
defendajat,  the  case  had  been  set  for  trial  for 
a  day  certain  and  Mr.  Stewart  had  appeared 
for  the  defendant  at  other  proceedings  in  the 
superior  court  In  connection  with  this  case. 
Mr.  Brlckley  did  not,  and  could  not,  accord- 
ing to  the  testimony  of  the  sheriff,  appear  at 
the  date  set  for  trial.  Mr.  Stewart,  however, 
was  before  the  court  at  that  time.  The  court 
was  warranted,  under  the  circumstances,  in 
appointing  counsel  then  and  there  to  repres^t 
the  defendant.  People  v.  Russell,  156  Cal. 
450,  105  Pac.  416.  The  language  of  the  last- 
dted  case  seems  quite  pertlneat  to  the  case  at 
bar.  It  was  said : 

"On  October  29,  190T,  the  case  was  set  for 
trial  on  December  80,  1907,  the  defendant 
personallj  reqnestuiK  that  it  be  set  for  some 
time  in  Oecember.  At  the  time  bo  fixed  the 
case  was  called.  Defendant  said  he  was  not 
read;  for  trial  because  his  attorney  was  not 
present,  bat  was  in  Seattle,  where  he  had  been 
trying  a  case  for  some  weeks.  This  attorney 
had  represented  defendant  np  to  this  point  No 
continuance  had  preriously  been  reqaeited,  or 
any  inthaation  made  that  one  wonld  be  asked 
be  defendant,  and  a  jury  was  present  for  the 
trial,  as  well  as  the  prosecution  and  its  witness- 
es. There  was  nothing,  according  to  the  show- 
ing made,  to  warrant  the  assumption  that  the 
cuse  would  not  be  tried  at  the  time  set.  The 
trial  court  was  not  required  to  indefinitely  wait 
for  the  return  of  defendant's  counsel  before 
proceeding  with  the  trial.  •  •  •  The  trid 
court  stated  to  the  defendant  that  he  would 
appoint  counsel  for  him,  but  defendant  practi- 
cally dedined  to  avail  himself  of  this  offer, 
insisting  that  his  original  attorney  ihoold  be 
present,  and  he  subsequently  conducted  his  own 
defense.  *  *  •  Defeodant  cannot  now  com- 
plain that  he  was  not  represented  by  counsel, 
that  fact  being  due  entirely  to  the  further  fact 
that  he  declined  to  accept  the  ofEer  of  the  eoart 
in  regard  thereto." 

Upon  the  contention  of  counsel  for  defend- 
ant that  the  case  could  have  been  conducted 
more  ably  by  Mr.  Brlckley,  the  record  speaks 
for  itself,  and  it  plainly  shows  that  the  case 
was  very  carefully  tried  for  the  defendant; 
that  every  objection  was  made  and  saved  and 
the  entire  matter  handled  In  all  respects  In 
a  manner  most  creditable  to  the  attorney  and 
most  advantageous  to  the  defendant.  There 
Is  absolutely  nothing  In  the  record  to  indicate 
that  the  defendant  was  In  any  way  prejudic- 
ed by  the  fact  that  the  case  was  conducted  on 
hla  behalf  by  the  attorney  who  represents 
him  here  upon  appeal. 
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There  la  urged  farther  on  bi^alf  of  the  de- 
fendant the  objection  that  erldence  ot  Us 
confessicm  to  the  sheriff  should  not  have  been 
introduced  against  him  became  It  appears 
that  It  was  obtained  under  a  promise  of  Ins 
mnnlty.  The  most  that  can  be  raid  f6r  de- 
fendant vpon  this  point  Is  Uiat  conflicting 
Inferences  mlg^t  be  drawn  from  the  testi- 
mony regarding  the  reasons  for  the  making 
of  the  confession  by  the  defendant,  but 
we  are  convinced  that  there  was  sufBdeat 
evidence  to  Justify  the  conclusion  of  the 
conrt  that  the  confession  was  made  toI- 
nntarlly  by  the  defendant  and  without  the 
promise  of  any  Immnnity.  The  testimony 
r^ardlng  the  statements  made  to  the  defend- 
ant by  the  cheers  at  the  time  of  Ills  confes- 
sioa  is  very  slmUar  to  that  set  out  In  the 
opinion  in  the  case  of  People  v.  Haney,  189 
Pac.  838,  and  the  conrt  was  entitled  to  accept 
this  tesdmony,  as  against  a  different  account 
of  the  matter  given  by  the  defendant,  and 
conclude  thereupon  that  ttie  confession  was  a 
voluntary  one,  and,  as  such,  «itltled  to  be 
admitted  In  evidence. 

[»,  f]  The  last  error  urged  by  the  defendant 
Is  In  reference  to  the  conduct  of  the  dlstrfct 
attorney  to  referring  in  his  argument  to  the 
jury  to  a  letter  written  by  the  defendant  to 
his  brother  in  which  he  admitted  the  crime 
diarged,  which  letter  had  been  ruled  out  by 
the  conrt  This  was  unquestionably  Improp* 
er.  The  court,  however,  upon  the  defaidant** 
obJectl<m,  directed  that  all  reference  to  the 
letter  be  withdrawn  and  the  jury  tostructed 
to  disregard  It  It  will  be  presumed  that  the 
Jury  heeded  this  admonition  of  the  court, 
most  especially  In  view  of  the  entire  record, 
which  clearly  discloses  the  participation  of 
the  defendant  In  the  commission  of  a  most 
heinous  crime.  Under  such  circumstances, 
there  has  been  no  miscarriage  of  Justice  In 
the  verdict  of  the  Jury  and  Judgment  of  fte 
court,  and  prejudice  is  not  presumed  from 
error  stoce  the  enactment  of  section  4% 
mrtide  6  of  oar  Omstltutton. 

The  judgmoit  la  affirmed. 

W«  concnr:  BRITTAIN,  7.;  NOUBSB,  J. 


DUFF  V.  ANDERSON.    (Civ.  3601.) 

(District  Court  of  Appeal,  Virat  District.  Dl* 
vision  1,  California.  Dec  IB,  1920.) 

1.  Appeal  and  trror  «=»9fl5— WelBht  of  evl- 
tfsMe  Ur  tba  trisl  ooart 

It  was  the  province  of  the  trial  court,  and 
not  the  aKHtUate  court,  to  weigh  the  evidence. 

2.  Sales  <8=>l&t (II)— EvUsaee  TisU  to  preve 
tender  of  Ull  of  tale. 

Id  seller'B  action  for  possession  following 
boyer'a  default  in  payment  of  iostaUments,  evi- 


dence hM  to  support  Jlsdlng  tbet  before  com- 
mencemmt  of  tiie  action  sdler  tendered  buyer 
a  bin  of  sale. 

3.  Sales  «=3l76(3)— Fallare  to  specify  objeo-  . 
tlon  to  bill  of  sale  waiver  of  objection. 

Buyer  waived  the  right  to  object  to  tiie 
bm  of  sale  for  InBuffldency  of  description,  in 
seller's  action  for  recovery  of  goods  on  ground 
of  buyer's  defanit  by  faflore  to  specify  sodi 
objection  on  scller'a  tender  of  bill  of  mle  on 
making  demand  w  buyer  for  patfomance,  un- 
der Code  ClT.  Free.  1  2070. 

4.  Contracts  «=9l70(()— praetteal  eonatrHtlon 
1^  parties  oeasldered. 

Subsequent  acta  of  tlie  parties  showing  the 
construction  they  have  put  upon  the  agreement 
themselves  are  to  be  looked  to  the  court, 
and  In  some  cases  may  be  controlling. 

5.  Appeal  and  error  «=»l027-^emand  In  r«- 
plevln  for  exoesslve  damaoos  harmless  where 
possession  recovered. 

In  replevin  by  seller  following  buyer's  de- 
fault in  payment  of  installments,  where  seller 
obtained  possession  of  goods  at  time  of  com- 
mencement ot  action,  and  where  judgment 
merely  awarded  Um  possMsion  witiiont  pro- 
viding for  money  damages  if  dtiifvty  eoidd  not 
be  had,  pliUntUTs  demand  for  an  aTW""t  In 
excess  of  that  due  keld  harmless. 

6.  Appeal  and  error  •0=»l  170(10)— Errsnsons 
fladlag  held  harmless  In  view  of  Judgment. 

In  replevin  by  a^er  of  cattle  fo  recover 
poasession  ftdlowing  a  buyer's  default  in  pay- 
ment of  toatallmeptB,  where  judgment  awarded 
seller  possession  merely,  action  of  court  In 
finding  that  buyer  failed  to  feed  or  pasture  the 
cattle  as  required  by  the  contract,  if  error, 
held  harmless  under  Code  Civ.  Proc  §  4T&, 
since  seller  was  entitled  to  Judgment  for  pos- 
session in  view  of  buyer's  default,  regard- 
less of  such  finding. 

7.  Judomonf  <3=:>25l(l),  256(1)— Award  of  pea- 
session  of  cattle  with  Increase  held  erroneous 
In  view  of  pleading. 

In  replevin  by  seller  of  cattle  to  recover 
possession  following  buyer's  default  in  payment 
of  InstallmeDts,  judgment  for  seller  giving  him 
possession  held  erroneous  in  so  far  as  it  enti- 
tled him  to  "all  the  increase  of  cattle  bad  while 
in  possession  of  defendant  or  fT  per  head 
damages  if  poasession  could  not  be  faad,'\in 
absence  (d  pleadings  or  findings  specifying 'or 
describing  any  increaae., 

Appeal  from  Superior  Court,  Fresno  Coua- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  H.  S.  Duff  against  H.  A.  Andet^ 
son.  Judgment  for  plaintiff,  and  defendant 
aj^eals.  Affirmed  as  modified. 

Vnsk  Eauke  and  Bmest  B^ette,  both  cC 
Fresno,  for  BK>tilant 
Geo.  Gosgrave,  of  I^esnc^  for  respondent 

WOOD,  Preddlng  Justice  jfto  tern.  This 
Is  an  ordinary  action  of  replerln  which 
plaintiff  obtained  Judgment  for  the  posseanlob 
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of  certain  cattle  tberetofore  dellTered  to  de- 
fendant-under  an  agreement  of  pondtase  and 
sale.   Defendant  an>eals. 

B7  the  terma  of  an  agreement  which  bears 
date  April  3,  1918,  respondent  agreed  to  sell, 
and  appellant  to  boy,  35  dairy  cows  for  $4,375. 
Upon  the  executiim  of  the  agreement  (1,000 
was  paid.  The  balance,  with  Interest  at  8  per 
cent,  per  annum,  was  payable  within  one  year 
in  any  event,  and  installment  paymoita  were 
to  be  made  on  account  In  the  sum  of  |1S0 
per  month  on  the  16th  day  of  eadi  and  evwy 
month,  commencing  May  15,  1918,  title  to 
remain  in  seller  untU  the  purchase  price  was 
fully  paid.  !Fhe  purchaser  was  given  posses- 
sion of  the  cattle  upon  the  execution  of  the 
agreement,  and  was  to  recdve  a  bill  of  sale 
upon  full  payment  of  the  contract  price. 

The  following  covenant  was  Inserted  In  the 
agreement : 

"The  said  stock  and  all  thereof  shall  be  held 
(or  BIZ  months  from  the  date  hereof  aod  sub- 
ject to  whet  is  commonly  called  tnbercular  test 
made  in  confomuty  to  the  laws  of  said  state. 
All  cowa  pasting  such  test  shall  be  accepted 
by  the  second  party  at  that  time.  If  any  of 
said  cows  do  not  pass  such  test  at  aach  time, 
the  same  shall  be  held  for  an  additional  period 
of  six  montha  and  a  like  test  shall  be  made  of 
them  during  that  time,  and  all  thereof  which 
pass  said  test  shall  be  accepted  by  the  second 
party.  At  the  end  of  one  year  from  the  date 
hereof  if  any  of  aaid  cows  fail  to  pass  said  test, 
then  and  in  that  event,  the  first  party  wBl 
withdraw  the  same  from  this  contract  and 
agreement  and  deduct  $125  for  each  cow  from 
the  said  pnrchaae  price,  but  the  second  party 
shall  pay  the  first  party  $6  per  month  for 
each  and  every  month  of  the  milking  period 
from  the  date  hereof  np  to  the  time  any  animal 
is  withdrawn  by  the  first  party  for  the  reason 
that  it  does  not  pass  said  test." 

During  the  six  months  following  the  execu- 
tion of  the  agreement  appellant  made  pay- 
ments on  account  aggregating  (7C5.17,  but 
never  made  any  thereafter. 

On  May  10th,  and  after  tiie  entire  balant» 
of  the  purchase  price,  with  Interest,  amount- 
ing to  $2,807.53,  was  due  and  unpaid,  re- 
spondent delivered  to  appellant  a  written  de- 
mand as  follows: 

"Fresno,  May  10.  1919. 
"To  M.  A.  Anderson:  Herewith  is  tendered 
to  you  a  bill  of  sale  conveying  title  to  the  cat- 
tle now  in  your  possession  belonging  to  me, 
and  the  same  will  be  delivered  on  payment  of 
the  sum  of  $2,897.53,  being  the  amount  due  on 
contract  for  the  sale  of  the  same,  and  demand 
is  hereby  made  upon  yon  for  the  said  amount 
or  in  default  of  such  payment  possession  of  the 
cattle  described  In  said  bill  of  sale  is  hereby 
demanded.  H.  3.  DuiL" 

The  first  point  urged  by  aEH?ellant  Is  that, 
as  all  the  paymoits  were  due  at  the  time  of 
the  demand,  he  could  not  be  put  Id  d^ault 
until  a  bill  of  sale  was  tendered  to  him,  end 
that  the  evidence  Is  Insufficient  to  su^wt  the 
finding  that  such  a  tender  was  made. 


Upm  the  trial  the  aioellant  denied  that  re- 
spondent had  exhiUted  or  left  with  him  any 
paper  other  than  the  wxittm  demand.  The 
respondent,  as  a  witness,  up<m  being  ques- 
tioned Aether  be  tendered  the  bill  of  sale, 
said  that  he  did  not;  that  he  did  not  rraiem- 
ber;  that  he  bad  die  blU  of  sale  In  his  posses- 
sion at  the  time;  and  that  it  was  his  recollec- 
tion that.  If  Mr.  Anderson  (appellant)  made 
any  kind  of  settlement,  he  was  to  turn  over  to 
him  the  bill  ot  sale.  Upon  croas-examlnatioo, 
however,  he  said: 

"I  think  I  exhibited  this  [blU  of  sale].  Q. 
Tou  would  not  be  sure?  A.  No;  but  my  in- 
structions were  to  do  It,  and  I  think  I  did.  Q. 
You  did  not  leave  it  with  him  Y  A.  I  don't  think 
I  did." 

[1]  The  evidence,' at  beat,  is  weak,  StiU  It 
was  the  pzovluce  of  ttae  trial  Judge,  and  not 
onn^  to  pass  upon  Its  weight 

[2]  It  aiiitears  that  re^tondent  went  to  the 
aivellant's  ranch,  acting  under  the  instrno- 
tion  of  his  attorn^;  that  he  was  contem- 
plating the  Immediate  commencemeut  of  an 
action  against  anMllaut;  that  be  lud  the 
blU  of  sale  with  him;  that  the  writtoi 
demand  eziwessly  stated  that  be  tendered  a 
bill  of  sale;  that  he  bad  made  unsuccessful 
and  repeated  demands  upfm  appellant  for 
money  during  the  previous  four  months ;  and 
that  he  had  slight,  if  any,  faith  in  the  defend* 
ant  »»<^fetwg  any  settlement  when  he  made  the 
demand.  In  view  of  all  the  surrounding 
drcxmistances,  we  think  that  the  flnfiiwg  is 
supported  by  the  evldoic^  and  shows  an 
actual  tender  as  found  by  the  court 

It  is  next  cdaimed  that  the  MU  of  aal^  as 
tendered,  was  Insufllcient,  In  that  it  contains 
no  description  of  the  cattle  except  by  refer- 
ence "to  the  agreement  hereto  attached," 
while  the  evidence  shows  tbat  no  such  copy 
was  attached. 

[3]  Ttae  court  found  upm  saffldoit  evl- 
dence  that  there  was  an  actual  tendn  of  the 
bill  of  sale,  and  under  section  2078  of  the 
Code  of  Civil  Procedure  it  devolved  upon 
appellant  at  such  time  to  specify  any  objec- 
tion he  bad  as  to  the  instrument ;  otherwise 
it  was  waived. 

It  Is  urged  diat  it  was  the  doty  of  resptmd- 
ent  to  have  the  tubercular  test  of  flie  sto(^ 
made,  and  that  1^  falling  so  to  do  he  himself 
was  in  default  and  cannot  enforce  the  con- 
tract The  evidence  shows  that  the  pro  vision 
providing  for  a  test  was  incorporated  In  the 
contract  at  the  suggestion  of  a^ipellant  Tbe 
cattle  were  In  his  possession.  The  clause  was 
for  his  benefit,  and  It  was  his  ezdusive  right 
to  waive  the  test  The  appellant  did  not  have 
the  test  made  until  April  12,  1910,  and  more 
than  a  year  after  the  date  of  fSa  contract. 
According  to  his  own  testimony  he  wrote  to 
the  state  veterinary,  and  received  word  that 
It  was  thought  that  the  man  would  be  there  at 
a  oerteln  time  to  make  Ute  test,  wfaldi  was  to 
be  about  six  months  after  the  making  of  the 
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contract.  Afterward  he  received  word  ttiat 
the  man  would  come  as  soon  as  he  conld,  and 
he  got  him  as  early  as  possible.  Respondent 
testified: 

"I  aaked  him  several  times  for  Us  test  snd 
It  was  always  a  case  of  they  had  written  sad 
when  he  got  the  test  be  wonld  let  me  know, 
and  was  to  let  me  know  before  the  test  was 
nude,  becanse  I  wanted  to  be  present." 

[4]  If  there  was  any  nncertalnty  as  to  who 
was  to  make  the  test,  this  evidence  shows 
that  the  court  was  warranted  In  believing 
from  the  conduct  of  the  parties  ^at  they 
considered  It  to  be,  and  that  It  was,  the  duty 
of  appellant  to  do  so. 

"Sobsetinent  acts  of  the  parties,  showing  the 
coDstrtictioQ  tbey  have  put  upon  the  agreemeat 
themBelves,  are  to  be  looked  to  by  the  court, 
and  in  some  cases  may  be  con  trolling."  0  Gye. 
58S,  and  cases  there  cited. 

It  Is  next  nxiged  that  appellant  was  entitled 
to  an  additional  credit  of  $1,875  on  the  con- 
tract price,  being  $260  for  4  head  of  cattle 
that  died  and  $1,625  for  IB  head  that  did 
not  pass  the  tubercular  test  which  appellant 
had  made  on  April  12,  1919;  more  than  one 
year  after  the  date  of  the  contract,  '^lia 
ccmtmtlon  la  bbsed  upon  an  Instrument  In 
writing  signed  by  re^randntt  and  delivered 
to  appellant,  which  Is  as  follows: 

"Mr.  M.  A  Anderson:  Id  regard  to  your 
complaint  regarding  the  four  cows  that  died,  I 
wni  give  you  credit  for  $62.50  per  head  and  will 
also  receive  the  thirteen  head  turned  down  on 
test,  and  in  final  settlement  deduct  the  amount 
from  the  contract.  H.  S.  Duff." 

[f]  The  court  found  upon  sufficient  evi- 
dence that  there  was  no  consideration  for  the 
Instrument;  that  It  Was  made  at  a  time  when 
all  the  payments  on  the  contract  were  due, 
and  as  an  offer  of  compromise.  It  appears 
that  according  to  appellant's  own  construc- 
tion of  the  contract  there  was  at  least  $734.53 
unpaid  on  the  agreement  at  the  time  of  the 
demand.  In  any  event  he  was  not  injured 
by  a  demand  In  excess  of  the  amount  due. 
All  the  cattle  referred  to  In  the  agreement, 
except  the  i  that  died,  were  talien  by  plaln- 
tlff  upcei  a  writ  at  the  time  of  the  commence- 
ment of  the  action.  Defendant  In  his  answer 
admitted  that  plaintiff  was  entitled  to  the 
possession  of  the  13  head  mentioned.  The 
court  found  that  all  the  cattle  described 
In  the  agreement,  except  these  4  cows  that 
died,  were  so  taken  by  plaintiff  upon  the  writ 


and  retained  by  him.  The  Judgment  dedares 
plaintiff  to  be  the  owner  and  entitled  to  the 
possession,  but  does  not  award  plaintiff  any 
money  or  their  valuer  If  delivery  cannot  be 
bad. 

[B]  It  is  claimed  that  the  court  seriously 
erred  in  admltttng  evldoice  to  the  ^ect,  and 
lo  finding,  that  defendant  failed  to  feed 
pasture  the  live  stodk  as  required  by  the  con- 
tract, Inasmuch  as  no  claim  of  sucb  failure 
was  ever  made  by  .plaintiff  until  the  time  of 
the  triaL  Assuming  that  the  action  of  the 
court  was  erroneous  It  must  be  disregarded, 
unless  It  ai«»ear  that  a  different  result  would 
have  been  probable  if  the  error  had  not  oo- 
curred.  Section  47B,  .Code  Civ.  Proc.  It  Is 
obvious  tiuit  the  reapondoit  wonld  be  entitled 
to  judgmoit  evm  If  this  finding  bad  been  in 
favor  of  qipellant. 

Appellant  failed  to  make  his  payments,  aU 
though  frequently  urged  so  to  do.  He  paid  no 
money  ^ter  Decembw  2^  181S,  nor  did  he 
make  a  tender  of  any  after  that  date.  While 
be  alleged  In  his  answer  that  at  the  time  of 
the  demand  he  offered  to  pay  to  plaintiff  all 
sinns  due,  it  la  apparent  that  his  talk  qpon 
that  subject  at  the  time  of  the  demand  was  a 
mere  subterfuge  to  further  postpone  tile  day 
of  settlement,  while  be  was  receiving  the 
income  from  tlie  dairy  oows. 

[7]  Objection  Is  made  to  the  improper  in- 
sertion of  jt  clause  in  the  Judgmenti  following 
a  description  of  the  cattle  of  which  plaintiff 
Is  adjw^ed  «itltled  to  the  possession.  Tiaaee 
appean  in  neither  the  pleadings  nor  findings 
any  sns^^tion  as  to  the  amount  oft  or  as  to 
the  deacriptlon  of  any  Increase,  of  cattle; 
yet  plaintiff  by  tVe  Judgment  was  awarded 
possesion  in  general  terms  "of  all  the  in- 
crease ot  cattle  had  while  in  possession  of 
defendant  or  $7  per  head  damages  if  posses- 
sion oould  not  be  had.**  In  practical  effect  it 
allows  plaintiff  carte  Uanehe  to  levy  a  writ 
of  execati<ni  upon  tbe  [Wqwrty  of  defendant 

The  Judgment  is  modified  by  striking  out 
the  following  words; 

"Together  with  the  increase  thereof  whils 
In  possession  of  defendant  M.  A.  Anderson,  or 
if  delivery  ot  the  increase  uow  to  possession 
of  defendant  cannot  be  had  then  for  $7  per  head 
damages  for  its  detention." 

In  all  other  re^pecta  the  Judgmebt  is  af- 
firmed; each  party  to  pay  his  own  costo 
upon  appeal. 

We  concur :  EERBIQAN,  J ;  BIOHABDS,  J. 
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PEOPLE  V.  RICCARDI.    (Cr.  903.) 

(DlBtrict  Conrt  of  Appeal,  First  District.  Dtrl- 
Bion  1,  CaUfornia.  Dec.  16.  192a  Hear- 
iBf  Denied  b7  Sapreme  Court  Fab.  14,  1921.) 

1.  EnbMzlemmt  «a»3^liillotBMrt  ohanBlRfl 
•nbttzlement  by  a  "bailea^  snfflolant  to 
•barga  embezzlMiut  by  apant. 

Indictment  diargitiK  that  defendant  wat 
"Inilee*'  of  named  peraon,  and  that  1^  Tirtne 
of  Ilia  emitloyment  as  aacb  bailee  there  came 
into  hla  possession  a  specified  sum  of  money 
that  he  nnlawfallr  and  feloniooslr  converted, 
embezzled,  and  appropriated  to  Us  own  nse, 
held  snffictent  to  charge  embezzlement  by  an 
"agent"  under  Pen.  Cod*.  S  BOS;  the  word 
"bailee"  for  the  pnrposes  of  the  indictment  be- 
ing aynonymons  with  term  "agent,**  ainea  a 
baflee  la  a  apeclea  of  agent 

[EM.  Note.— For  otber  definitioiia,  aae  Worda 
and  Phraaaa,  First  and  Second  Series,  Bailee.] 

2.  Embezzlement  «=s>32— IndMnot  aaed  aat 
allege  nature  at  bailment. 

In  prosecQtion  of  a  bailee  for  embezzle- 
ment under  Pen.  Code,  {  50S,  it  is  not  neces- 
aary  to  allege  the  uatDHb  purpoaa,  and  object 
of  the  bailment. 

3.  Embezzlement  ($=344(5)— Evidenea  haM  ta 
aaatalB  ooavlatloa. 

In  prosecntion  of  a  lawy«r  for  embezzle- 
ment of  money  given  him  by  dient  aa  bail 
money  defended  on  the  ground  that  money  ao 
^ven  him  was  hie  fee,  evidence  held  to  anatain 
conviction, 

4.  CrimlaaJ  law  «=>74l(l)— Welgbt  of  avl- 
danoa  for  the  Jury. 

The  weight  of  the  eridepce  ia  for  the  iory. 

5.  Criminal  law  ^742(1)— Cradlbliity  of  wit- 
nasa  for  Jury. 

The  credibility  ot  a  witnesa  who  baa  twice 
been  convicted  of  a  felony  ia  for  the  jury. 

6.  Witnesses  «=>345(  I )— 4»rovleas  oeavictloa 
of  witnesa  of  feleay  ooialdarad  la  datamla- 

Ing  oredUiIllty. 

That  a  witnesa  luid  twice  been  convicted  of 
m  felony  should  be  given  great  weight  by  the 
Jury  in  determining  his  credibility. 

7.  Enbezzleneal  «sb6— Canviotlaa  of  aailwz- 
zianant  by  peraon  to  whoa  ohaek  had  baaa 

delivered  held  proper. 

Where  client  delivered  check  to  his  attor- 
ney to  enisle  the  attorney  to  deposit  money 
aa  bail,  the  lawyer's  conviction  of  embesila- 
ment  of  the  money  held  proper  as  against  ob- 
jection that  it  waa  the  cheek,  and  not  the  mon- 
9,  that  he  converted,  dnee  he  waa  the  bailee 
not  only  of  the  check,  but  of  the  money. 

8.  Criminal  law  «=3l l66!/2(>2)— Cenrfa  sUta- 
mant  hold  aot'  prejudiolal  mlaoondnet. 

In  prosecution  of  a  lawyer  for  embezzle- 
ment, statement  by  the  trial  judge  that  law- 
yer who  acts  as  bis  own  attorney  bas  a  fool 
for  a  client,  where  court  axpreacdy  diaavowed 
any  peraonal  imputation  of  folly  to  the  defend- 
ant, held  not  prejudicial  misconduct. 


CCaL 

9.  Criminal  law  ^782(1 3)--Reqaa«tad  In- 
stniotlon  as  ta  provlaa  dafaaM  hold  aila- 

laadlng. 

Bef uaal  of  fnabmeHon  reqaMted  br  defend- 
ant that  a  preponderance  of  the  evidence  la 
sufficient  to  eatabKah  a  Hct  farorable  to  tlie 
defendant's  tamoeenee  MS  proper,  since  to  ao 
instruct  the  jnry  might  have  nJaled  it  into  sup- 
posing that  the  defendant  most  eaUbUrti  Ua 
innocence      a  prepondefanoe  of  the  cridoiee. 

10.  Cilnlaal  law  «=»56l(l)— Raaswuhladoaht 
aa  ta  gallt  saMoiaat  f«r  aoqalttal. 

All  tiiat  ia  naoeaaary  to  acQuittal  la  Oat  tiie 
evidence,  taken  aa  a  iri»^,  ahonld  laava  a  rea- 
sonable doubt  in  the  minds  of  the  jniy  aa  to  de- 
fendant's guilt 

11.  Crfmiaal  taw  «»778(4)— laatniotlona  on 
bardn  of  praof  bald  aaAolaat. 

Inatraetion  that  defendant  need  proTc 
nothing,  that  all  preaamptiona  were  in  Ua  fa- 
vor and  that  every  ftict  neeaaaazy  to  a  eonvic- 
tton  mnat  bo  eataUiahed  by  the  people  beyond 
a  reasonable  doubt,  held  aoSdent 

12.  Criminal  law  ^1035(3)— MIseandaet  af 
court  abOBid  ba  Imnedlately  oallad  to  eonrt^ 
attaatlOR. 

A  trial  court  la  entitled,  If  It  la  the  inten- 
tion of  counsel  to  rely,  upon  an  appeal,  on  flie 
conduct  of  the  trial  court,  to  have  the  idleged 
transgreasiottfl  called  to  the  trial  court's  attui- 
tlon,  so  that  he  may  in  a  proper  case  by  an 
admonition  to  the  jnry,  or  by  aome  otber  soi^ 
able  mode,  immediately  remove  the  prejudice 
possibly  caused  thereby. 

18.  Crininal  law  «=»'MII(5)^lor1t'a  ailaataa 
held  to  ooatroi  roportar'a  traaaerlpt. 

Bec^tal  in  the  clerk's  minutes  of  tlie  trial 
that  the  plea  of  the  defendant  waa  stated  to 
the  jury  held  controlling  in  support  of  the  w- 
dict,  over  reporter's  transcript. 

Appeal  from  Superior  Court,  djty  and 
Coouty  at  San  Francisco;  O.  A.  Sturterant 

Judge. 

O.  Vincent  Blccardl  was  omiTlcted  at  taor 
bezzlemeut,  and  from  judgment  of  cnkvlctkai 
and  from  order  denying  motion  /or  new 

trial,  he  appeals.  Affirmed. 

J.  J.  Dunne,  of  San  Francisco,  fbr  appel- 
lant 

U.  8.  Weiib,  Atty.  Gen.,  and  John  H.  Blor- 
dan.  Deputy  Atty.  Qen.,  for  the  People. 

BBASLT,  Justice  pro  tern.  The  defuidant 
was  found  guilty  of  embesslemmt  upon  an 
Indlctmrat,  was  adjudged  thereon  to  be  Int- 
prtsoned  in  the  state  i^son,  and  appeals 
from  this  judgment  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

Tb»  Indictment  charges  that  the  deflen^mt^ 
Blccardl,  was  bailee  of  one  Alberto  Bolattl; 
that  by  virtue  of  his  employmant  as  uacb 
bailee  there  came  into  the  possesabm,  care, 
custody,  and  control  of  him,  the  said  Blc- 
cardl, $1,000  In  lawful  money  of  the  United 
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StatM  ot  America  and  of  the  nane  of  fl,000 
In  gold  coin  of  the  United  States  ct  America, 
and  of  the  personal  property  of  the  said 
Alberto  RolBttl,  and  tliat  he,  the  said  Rlc- 
cardi,  after  the  nld  personal  property  bad 
come  Into  bis  possesion,  care^  custody,  and 
control  as  afcvesald,  did  tben  and  Uiera  wlU- 
folly,  unlawfully,  frandnlently.  snd  felo- 
nloosly  coDTert,  ^beede  and  ajvnoprlate 
the  same  to  bis  own  use  and  to  nses  and 
poriwses  not  In  13ie  dne  and  lawful  execntloo 
of  sucA  tnist  as  such  bailee  as  affwesald. 

This  Indictment  Is  attacked  as  not  ocnnply- 
Ing  with  the  prorlsions  of  section  807  ot 
section  008  of  the  Penal  Code  upon  one  or 
the  other  ot  which,  under  the  :&(*t»  In  otI- 
den'ce  and  liwtractlons  of  the  court,  the  prose- 
ention  must  of  necessity  have  based  Its  theory 
of  the  case.  The  answer  to  this  contentlou 
Is  that  the  Indictment  Is  within  the  provlr 
slons  ot  sectioB  506  of  said  Code,  wbldi 
reads  as  follows: 

"Sec.  508.  When  Clerh,  Agent  or  Servant 
Guilty  of  Embezzlement.  Ever?  derk,  agent,  or 
servant  of  any  person  who  fraadulently  appro- 
priates to  his  own  use,  or  lecretes  wiUi  a 
frandulent  intent  to  appropriate  to  hla  own 
oae,  any  property  of  another  which  has  coma 
into  hla  control  or  care  by  Tirtoe  of  hla  em- 
ployment as  such  clerk,  agent,  or  aerrant,  la 
guilty  of  embezzlement. ' 

[1]  It  Is  trne,  as  claimed,  that  the  indict- 
ment cha^s  the  conversion  by  Riccardi  as 
bailee,  and  Uiat  the  term  "bailee"  la  not 
found  in  section  808;  but  the  word  "bailee" 
Is  for  the  purposes  of  the  indictment  synony- 
mous with  the  term  "agent,"  a  bailee  being  a 
species  of  agent  People  v.  Walker,  144  Gal. 
1,  77  Pac.  708. 

"The  oflense  charged  in  the  information," 
caya  the  court  in  that  case,  "though  atated'in 
slightly  different'  langai^e,  is  eaaentUIly  tlie 
same  as  that  for  which  the  defendant  was 
committed.  Every  agent  who,  by  virtue  of  hia 
cmi^oyment,  receirea  into  his  possession  the 
proper^  of  his  principal,  is  as  to  that  proper- 
ty the  bailee  ot  hia  principal  so  long  as  the 
title  to  the  property  remains  in  the  principal, 
and  every  bailee  of  property  who  by  the  own- 
er is  intraated  with  it  ia,  for  the  purpose  of  its 
safe-keeping,  the  agent  of  the  owner.  It  is 
immaterial  whether  tiie  bailee  recdves  the 
property  directly  from  the  owner  or  from  third 
persons  on  beh^  of  the  owner.  In  either  cape 
he  Is.  in  coatemplatioo  of  law,  intrusted  with 
the  property  of  the  owner,  and  ia  an  agent  as 
well  as  a  bailee.  The  two  terms  are.  with  re- 
spect to  the  persons  and  property  and  the  par- 
ticular offense  here  involved,  bnt  different 
names  for  the  same  relation.  "When,  there- 
fore, the  information  charged  the  defendant 
with  embeazliDg  money  of  the  company  receiv- 
ed by  him  as  Its  agent  and  by  virtae  of  his  said 
employment.  It  did,  in  l^al  effect  charge  him 
wi^  embecaling  money  ct  the  company  intonat- 
ed to  him  as  bailee  by  the  company,  which  was 
precisely  the  crime  described  in  the  original 
complaint,  and  for  which  he  was  committed." 
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[I]  ne  Indictment  contain  an  ctf  tbe 
spedflcationB  necessary  to  diarge  tbe  defend- 
ant undar  section  008  of  ttie  Paul  Code,  in 
Tlew  ot  the  rules  laid  down  In  Pet^le  t. 
Gordon.  138  OSL  828,  65  Pac  746,  8S  Am. 
St.  R^.  174,  and  People  t.  Walker,  si^va. 
Although  tttey  seem  very  technical,  we  will 
dispose  of  certain  spedflc  crltldamB  oi  tb» 
indictment  tt  seema  to  us,  fi»  example, 
that  the  Indictment  snfildoitfy  alleges  that 
tbe  defendant  was  bailee  of  the  ¥1,000,  and 
tbat  it  also  alleges  witli  aaffldent  clearness 
that  this  mon^  was  Intrusted  to  Biccardl  as 
bailee;  It  Is  not  necessary  to  allege  the 
nature,  purpose,  or  ohifect  of  tSie  bailment 
People  V.  Goodrich,  142  OsL  216,  75  Paa 
796;  Pet^le  t.  Gordon,  183  Oal.  828,  66  Pac. 
746,  85  Am.  St  Rep.  174.  B&yB  the  Court 
In  the  latter  case: 

"Stating  that  the  property  was  intrusted  to 
the  defendant  as  bailee  sufficiently  shows  a  fi- 
duciary relation,  and  it  was  not  necessary  to 
allege  the  circumstances  of  the  feltwlons  con- 
version, especially  so  In  tiie  absence  of  a  de- 
mnrrer." 

[3]  The  defendant  i^giTwif  that  tbe  evidence 
is  not  sufficient  to  K^ipoTt  the  verdict;  that 
there  is  in  the  record  only  slight  erldenoe 
supporting  the  diarge  of  embeazlement  He 
admits  a  conflict  in  tbe  ervldence,  but  contends 
that  the  verdict  finds  sai^zt  fsOy  ia  -tbe 
evidence  of  Rolattl,  the  prosecnUng  witness, 
and  that,  as  Bolattl  was  shown  to  have 
been  twice  convicted  of  a  fdony,  his  evidence 
Is  discredited  to  such  an  extent  as  not  to 
fumisb  more  than  slight  proof  of  guilt  Xbe 
evidence  of  Bolattl,  If  believed,  clearly  es- 
tablishes the  guilt  of  RiccardL  It  is  simple 
and  uray  be  bilefly  narrated:  Bolattl  was 
arrested  for  a  feltmy  in  March,  KK18,  and 
lodged  In  the  dty  prison  of  the  city  and 
county  of  San  Traneisoo.  He  was  presently 
called  to  the  reception  room  of  tbe  prison, 
and  there  met  Biccardl.  Bolattl  did  not 
know  Biccardl  at  all,  hot  the  latter  Introduc- 
ed himself  as  a  lawyer^  and  told  Bolattl  that 
the  latter  was  In  great  trouble.  After  Bic- 
cardl had  advised  Bolattl  not  to  empli^  an 
American  lawyer  on  the  ground  Uiat  the  la^ 
ter  would  jiot  be  able  to  assist  htm,  the  two 
agreed  upon  a  fee  of  $400  for  Riccardi  for 
his  services  in  the  latter's  behalf.  Bolattl 
had  $1,500  in  bank.  Riccardi  received  all 
of  the  $1,500  of  Rolattl's  money.  One  thou- 
sand of  this  was  retained  by  Riccardi  for 
the  purpose  of  procuring  the  release  of  Ro- 
latti  on  bail,  and  was  obtained  upon  a  rep- 
resentation of  Riccardi,  who  informed  Ro- 
latti  that  he  could  be  liberated  on  ball  in 
the  sum  of  $1,000  in  cash.  Rolattl  bad  this 
sum  on  deposit  in  the  bank.  Riccardi,  under 
Rolattl's  direction,  obtained  the  latter's  bank 
book  from  a  suit  case  belonging  to  Rolattl. 
Riccardi  thereupon  showed  Rolattl  what  pur- 
ported to  be  en  order  for  ball  signed  by  a 
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police  magistrate  of  the  city  and  county  of 
San  Francisco.  Thereupon  Rolattl  signed 
and  delivered  to  Blccardl  a  bank  check.  Ric- 
cardl  presented  thia  check  to  the  bank. 
When  so  presented  It  was  filled  oat  for  $1,000, 
and  marked  on  the  face  In  Rlccardl's  hand- 
writing, "Paid  as  fee."  The  check  was  cash- 
ed, and  Rlccardl  did  not  use  the  money  to 
procure  the  release  of  Rolattl  on  bail,  but 
claimed  at  the  trial  that  the  $1,000  was  paid 
as  a  fee,  and  not  as  ball  money.  Rlccardl 
kept  the  $1,000  and  also  the  other  $500. 

[4,  6]  It  Is  clear  from  the  foregoing,  If  the 
jury  believed  the  testimony,  that  the  com- 
plaining witness,  Rolattl,  Intrusted  the  $1,000 
of  bis  funds  to  the  defendant  for  the  sole 
purpose  of  being  deposited  as  hall  money. 
That  It  was  never  used  for  this  purpose,  but 
was  appropriated  by  the  defendant  Rlccardl, 
Is  conceded  by  the  very  nature  of  his  defense, 
wherein  he  admits  that  he  received  $1,500 
from  the  complaining  witness,  Rolattl,  but 
cont^ds  that  he  so  received  It  upon  an  imder- 
standing  had  with  the  complaining  witness 
that  it  was  to  be  his  fee.  There  was  certain 
testimony  which,  if  believed,  corroborated 
Rlccardl  in  this  contention.  The  Jury,  how- 
ever, evidently  rejected  this  evidence  of  the 
defense,  and  chose  to  believe  that  of  the 
prosecuting  witness  to  the  effect  that  the 
money  was  not  paid  to  the  defendant  Rlccardl 
as  a  fee,  bat  was  delivered  to  Rlccardl  to  be 
deposited  as  ball.  There  was  also  the  evl' 
deuce  of  drcamstances  and  some  evidence 
arising  out  of  the  contradictory  natnre  of 
the  testimony  of  Rlccardl  which  tended  to 
corroborate  Rolattl.  The  evidence  was  suffi- 
cient, If  believed  by  the  Jury,  to  sustain  the 
verdict.  It  was  the  function  of  the  Jury  to 
pass  upon  the  weight  the  evidence  and 
the  credibility  of  Uie  witness  Rolattl. 

[6]  It  is  conceded  by  the  appellant  that 
ttiere  1b  a  conflict  In  the  evidence,  and  that 
upon  such  conflict  this  court  will  not  inter- 
fere with  the  verdict  of  the  Jury  where  the 
evidence  is  substantial  as  contradistinguished 
from  slight  The  fact  that  Rolattl  had  twice 
been  convicted  of  a  felony  should  have  been 
given  great  weight  by  the  Jury  in  determining 
his  credibility.  Nevertheless  to  the  jury  is 
left  by  the  law  In  such  case  the  4uestion  of 
determining  whether  or  not  the  testimony 
of  the  witness  with  his  felonious  record  was 
to  be  believed  as  against  that  of  Rlccardl 
and  other  witnesses.  The  Jury  saw  tbe  wit- 
ness Rolattl,  had  an  opportunity  to  observe 
the  other  wituesses,  and  upon  the  Jury  the 
law  lays  the  burden  of  determining  whether 
Rolattl  or  Rlccardl  should  be  credited.  If 
any  other  rule  obtained,  the  felon  would  be 
helpless  against  any  rogue  who  might  find 
himself  in  a  position  to  swindle  him.  The 
evidence  of  Rolattl  cannot  be  said  to  hare 
been  slight  as  a  matter  of  law,  and  the  ques- 
tion whether  It  should  be  believed  was  one 


for  the  Jury.  That  body  determined  It 
against  Rlccardl,  and  be  moat  abide  that  de- 
termination. 

The  appellant  also  contends  that  the  evl- 
deuce,  If  believed,  established  the  commission 
by  him  of  grand  larceny,  and  not  of  embez- 
zlement. This  contention  Is  based  upon  an 
admission  that  the  defendant  obtained  the 
$1,000  throu^  the  instrumentality  of  a  forg- 
ed, false,  and  fictitious  order  admitting  the 
latter  to  bail  in  the  sum  of  $1,000.  No  evi- 
dence was  introduced,  however,  to  show 
whether  the  paper,  purporting  to  be  an  order 
for  ball,  submitted  to  Rolattl,  was  forged  or 
false.  Neither  the  Justice  whose  name  was 
attached  to  It  nor  any  one  else  was  called  to 
testify  that  such  order,  or  signature  of  the 
magistrate  thereon,  was  false  or  forged.  The 
paper  itself  was  not  in  existence ;  and  there 
is  nothing  whatever  In  the  evidence  to  show 
or  Indicate  that  the  order  was  not  g^uine. 

The  appellant  further  cont^da,  at  least 
Inferentially,  that  what  he  embezzled,  If  any- 
thing, was  the  check,  and  not  the  cash.  But 
he  did  with  the  check  exactiy  what  it  was 
intended  he  should  do;  he  cashed  it;  and 
the  obtaining  of  the  check  was  only  a  drcum- 
Btance  in  the  chain  of  facts.  He  embezzled, 
tf  anything,  the  cash,  and  not  the  dieck.  As 
to  when  the  defendant  formed  the  Intent  to 
convert  the  money  to  his  own  use,  the  evi- 
dence was  quite  sufficient  to  support  the  con- 
clusion that  It  was  after  the  money  came  into 
his  possession  that  he  formed  and  executed 
that  Intent  A  similar  construction  was 
given  to  similar  evidence  in  Pef^e  t.  Gordon, 
133  Cal.  328,  65  Pac.  746.  85  Am.  St  Rep.  174, 
and  upheld  by  the  Supreme  Court 

[7]  The  appellant  argues  that  he  was  not 
the  bailee  of  the  money,  but  only  of  the  dieck, 
If  anything.  As  the  record  above  quoted 
shows,  he  obtained  the  money  for  a  ^dflc 
purpose.  He  was  the  agent  of  Rolattl  to 
execute  ttiat  purjM^  by  depositing  the  money 
as  ball,  and  as  such  be  was  the  bailee  of  the 
money  until  It  was  deposited.  He  failed  to 
so  deposit  it.  He  converted  It  to  his  own  use, 
and  claims  It  was  paid  as  a  fee,  a  claim  which 
the  Jury  discarded.  He  was  the  bailee  under 
such  circumstances  not  only  of  the  chedc,  but 
of  the  money.   People  v.  Walker,  supra. 

It  is  contended  that  the  Instructions  in  the 
case  were  incorrect  because  the  court  so  It 
is  said,  did  not  instruct  the  Jury  concerning 
embezzlement  by  a  bailee,  nor  give  any  in- 
structions predicated  on  section  507  of  the 
Penal  Code,  defining  embezzlement  by  a 
bailee.  The  contention  of  the  appellant  that 
the  court  did  not  instruct  the  Jury  relative 
to  the  contents  of  section  507  of  the  Penal 
Code  falls  to  the  ground,  for,  as  has  been 
said,  the  prosecution  must  be  taken  to  have 
been  conducted  undo:  section  606  ot  said 
Code. 

[I]  It  Is  claimed  that  the  trial  Judse  com* 
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mined  prejadldal  mlsoonduct  la  stating  that 
a  lawyer  who  acts  bb  his  own  attorney  has 
a  fool  for  a  client.  The  statement  of  this 
adage  of  lawyers,  whldi  has  In  It  as  much 
of  tmth  as  of  humor,  could  have  done  the 
defendant  no  harm,  because  the  Judge  ex- 
pressly disavowed  any  penraial  imputation 
of  folly  to  the  defendant 

[•-11]  The  refusal  of  the  court  to  give  the 
Instruction  offered  by  the  defendant  that  a 
preponderance  of  the  evidence  Is  sufficient  to 
eetabliah  a  fact  favorable  to  the  defendant's 
Innocence,  was  not  error.  In  the  flrst'place, 
the  proposition  as  stated  might  have  misled 
the  Jury  Into  supposing  that  the  defendant 
must  establish  his  Innocence  by  a  preponder- 
ance of  the  evidence ;  whereas  all  that  was 
necessary  to  his  acquittal  was  that  the  evl- 
d^ce,  taken  as  a  whole,  should  leave  a  rea- 
sonable doubt  in  the  minds  of  the  jury  as  to 
his  ffuilt.  Courts  should  be  careful  of  giving 
such  instmctions,  even  when  requested  by 
the  defendant.  The  court,  upon  the  other 
hand,  clearly  Instructed  the  Jury  with  empha- 
sis that  the  defendant  need  prove  nothing, 
ttiat  all  presumptions  were  in  his  favor,  and 
that  every  fact  necessary  to  a  conviction  muat 
be  established  by  the  people  beyond  a  reason- 
able doubt.  This  was  all  that  should  have 
been  given  In  the  way  of  InstructlonB. 

[1 2]  Hie  other  strictures  upon  the  conduct 
of  the  trial  judge  are  not  such,  we  think,  as 
to  call  for  comment  If  they  were,  there  Is 
AO  record  of  any  exception  to  them;  or,  if 
then  la  Buch  record,  our  attention  has  not 
been  called  to  them,  and  no  reQuest  was  made 
ot  the  court  to  Instruct  the  jury  to  disregard 
them,  A  trial  court  is  enUtied,  If  it  Is  the 
intention  of  counsel  to  rely  upon  an  appeal 
can  the  conduct  of  the  trial  court  to  bave  the 
alibied  transgresslona  called  to  the  trial 
Judge's  attention,  so  that  he  may  in  a  proper 
case,  by  an  admonition  to  the  Jury  or  by  some 
other  suitable  mode.  Immediately  remove  the 
prejudice  possibly  caused  thereby. 

[13]  It  la  ftoaliy  extended  that  the  plea  of 
the  defendant  was  not  stated  to  the  Jury. 
Tbe  clerics  minutes  of  the  trial  contain  these 
wiKrds: 

"Thereupon  an  iDdictmeiit  ^as  read  and  the 
plea  stated  to  the  jury  by  the  clerk." 

In  the  repwter's  transcript  the  following 
appears: 

"A  jury  having  been  selected  and  sworn  to 
try  the  ease,  the  foUowtnt  proceedings  were 
had: 

"Clerk,  to  the  Court:  Shall  I  read  tbe  in- 
dictment, yoor  honor? 
"The  Court:  Tcb. 

"The  clerk  therenpon  read  the  indictment." 

Under  the  circumstances,  in  support  of  the 
Tordict  we  must  bold  that  the  clerk's  version 


showing  that  the  clerk's  duly  was  properly 
performed  is  «mtr(dUng. 
The  Judgment  la  affirmed. 

We  concur:  WASTE,  P.  J. ;  BIOHABDS,  J. 


LUNDY  V.  LETTUNICH.   (Civ.  3441.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.   Dec.  18, 1920.) 

1.  Venue  «=>66— Aflldavlt  of  defense  aneada- 
ble. 

An  affidavit  served  and  filed  with  a  demur- 
rer and  a  demand  in  writing  for  a  change  of 
place  o£  trial  under  Code  Civ.  Proc  {  396,  is 
amendable,  under  section  473. 

2.  Venue  Filing  ef  affidavit  aad  demand 
all  that  is  necessary  to  establish  right  to  have 
venue  ohangeit. 

A  filing  ot  an  affidavit  and  demand  at  tbe 
time  of  the  first  appearance  is  all  that  is  re- 
quired to  establish  the  right  ot  a  defendant  in 
a  personal  action  to  have  the  place  of  trial 
changed  to  the  county  of  his  residence  under 
Code  Civ.  Proc  §$  395^  396,  so  Uiat  it  Is  imma- 
terial that  affidavit  of  merits  is  insnffldent  as 
it  may  be  amended. 

3.  Venue  «z=>58,  75  —  Order  of  court  neces- 
sary to  change  place  of  trial  to  residence  of 
defendant. 

The  filing  of  the  demand  for  change  of  place 
of  trial  to  the  comity  of  defendant's  residence 
and  an  affidavit  do  not  operate  ipso  facto  to 
change  tbe  place  of  trial,  an  order  of  court  be- 
ing necessary,  under  Code  Civ.  Proc.  Sg  895- 
397,  1003,  and  the  defendant  must  make  sepa- 
rate application  or  motion  for  such  an  order. 

4.  Venue  «s»63— Notice  of  application  for  or- 
der transferring  cause  to  county  of  defend- 
ant's residence  necessary. 

Notice  to  plaintiff  of  application  or  motion 
for  change  of  place  of  trial  to  the  county  of 
defendant's  residence  is  necessary,  unless  waiv- 
ed, under  Code  Civ.  Proc  H  895-^,  1003. 

5.  Venue  9=96I~MotlOB  for  ebange  to  be  made 
at  earliest  opportunity. 

An  application  or  motion  for  change  of 

place  of  trial  to  the  county  of  residence  of  de- 
feudant  must  be  made  at  the  earliest  oppor- 
tunity after  the  filing -of  the  affidavit  and  de- 
man*i  under  Code  (3v.  Proc  iS  395-397,  1003. 

6.  Venue  «=»43  —  Court  properly  oonsWered 
second  motion  for  (^ange  of  plaoe  of  trial  to 
residence  of  tfefeadant. 

Court  properly  entertained  a  second  motion 
for  a  change  of  place  of  trial  to  tbe  county  of 
defendant's  residence  under  Code  Civ.  Proc.  §3 
395-397,  1003,  where  the  notice  for  the  first 
motion  was  insufficient,  and  it  was  denied  with- 
out prejudice,  tbe  motion  based  on  the  second 
notice,  there  being  really  only  tme  motttm  and 
two  notices,  coming  on  at  the  first  call  of  the 
calendar  after  the  appearance,  affidavit  de- 
mand were  ffied. 
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7.  VeHfl  «es>66-^b]wn0K  to  afldsvtt  of  de- 
feiu  on  nerita  held  OHpertechnlcaL 

An  objection  tbat  an  affidavit  on  tiie  merftR 
accompaDTing  a  demand  for  change  of  place  of 
trial  to  tbe  county  of  defendant's  residence  was 
insnfficient  in  that  it  failed  to  state  that  the 
person  whose  advice  was  songht  was  an  attor- 
ney AeZd  technical  and  without  merit. 

8.  Vonue  9=>6I— Motion  for  change  need  not 
be  made  at  time  demurrer  or  answer  filed. 

Motion  by  defendant  for  change  of  place  of 
trial  to  the- county  of  defendant's  residence  un- 
der Code  Civ.  Proc.  £S  396,  3»7,  1003,  1005, 
1010,  need  not  be  made  at  the  time  the  demur- 
rer or  answer  is  filed. 

9.  Venne  «3»77  —  Right  to  change  nay  be 
waived. 

The  ricbt  to  have  the  place  of  trial  cbanged 
to  the  county  of  defendant's  residence  under 
Code  Civ.  Proc.  H  396-397,  may  be  waived^ 

10..  Venue  «=s>34  —  Statute  giving  right  of 
change  to  be  Hberelly  oonstmed. 

The  provisions  of  Code  Oy.  Proc.  H  395- 
397,  giving  defendant  right  to  have  proceeding 
transferred  to  the  county  of  bis  residence,  are 
to  be  liberally  construed  to  promote  justice, 
and  not  to  be  tecbnically  warped  to  defeat  a 
fixed  right  in  view  of  section  4. 

1 1.  Venne  «=356  —  Defendant  desiring  ehango 

of  place  of  trial  to  county  of  residence  held 
not  guilty  of  laches. 

Defendant,  proceeding  for  change  of  place 
of  trial  to  county  of  his  residence  under  Code 
Civ.  Proc.  §S  396-897,  held  not  guilty  of  laches 
in  failing  to  file  his  demurrer  affidavit  and  de- 
mand until  five  days  after  service. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  James  M.  Troutt, 
Judge. 

Action  by  A.  I*  Lnndy  against  E.  B.  Let- 
tunich.  From  an  order  denying  a  motioa  for 
a  change  of  venue,  defendant  appealed.  De- 
fendant dying  pending  appeal,  Stella  B. 
Lettunlcta,  as  executrix  of  his  will,  was  aub- 
Btltated  in  bis  placa  Reversed. 

Sang  &  Hudson,  of  Watsonvllle  (Thos.  W. 
Sirby,  of  San  Frandsco,  of  counael),  for  ap- 
pellant. 

R.  H.  Countryman,  of  San  Jf'rancisco,  for 
respondent. 

I^NGDON,  P.  J.  The  defendant,  B.  B. 
Lettunlch,  appealed  from  an  order  denying  a 
motion  tor  change  of  venne.  Upon  hla  death 
Stella  BL  Lettunlch.  as  ncecutrlx  of  Ma 
will,  was  sabstltuted  In  his  place. 

The  action,  which  Is  personal  In  Its 
nature,  having  been  commenced  In  the  city 
and  county  of  San  Francisco,  Bumm(His  was 
regularly  served  on  June  16,  1919,  In  the 
oountT  of  Santa  GnuE.  The  defendant  appear- 
ed by  filing  a  demurrer  on  Jnly  1^  1919; 
nenioe  of  the  demnrrer  having  been  admitted 
endorsement  under  date  of  July  11.  Wftb 
tiie  demurrer  was  served  and  fUed  an  affida- 


vit showing,  amtmg  oUier  thlngi^  that  tbe  de- 
fendant  was  a  resident  of  Santa  Cruz  coun- 
ty. At  the  same  time  the  statutory  demand 
in  writing  was 'served  and  filed  that  the  trial 
be  had  In  tbe  proper  county.  Code  Civ.  Proc 
§  396.  It  Is  contended  by  the  respondeat  tbat 
the  affidavit  of  merits  was  Insuffldeat.  The 
contention  appears  to  be  unfounded,  but  its 
consideration  is  unnecessary.  The  ai^llant 
in  bis  brief  asserts  that  whether  or  not  it 
was  sufficient  is  immaterial.  This  is  true, 
because  such  an  affidavit  is  amendable^  Code 
Civ.  Proc.  I  473;  Palmer,  etc.,  v.  Barclay. 
92  Cal.  201,  28  Pac  220;  Flttman  v.  Carsten- 
brook,  11  CaL  App.  229, 104  Fac.  699;  Jaquea 
V.  Owens,  t&  CaL  App.  114,  122  Pac  430. 
Tbe  filing  of  tbe  affidavit  and  demand  at  the 
time  of  tbe  first  appearance  Is  all  that  is  re; 
quired  to  establish  tbe  rlght'of  a  defendant 
In  a  personal  action  to  have  the  place  of 
trial  change  to  the  county  of  his  reddence. 
Code  Civ.  Proc.  M  395.  396,  but  as  was  pcdnt- 
ed  out  in  Bohn  t.  Bohn,  164  Gal.  535,  129 
Pac.  988,  tbe  remedy  by  which  this  right 
Is  to  be  enforced  Is  a  different  thing.  It  was 
there  said: 

"While  an  absolute  right,  if  it  Is  insisted  on, 
it  is  one  wluch  a  defendant  may  waive,  and 
which  he  does  wsive  nnless  he  follows  the  pro- 
cedure provided  for  asserting  it" 

Section  397  provides  that  the  court  may  on 
motion  change  the  place  of  trial.  In  the 
Bohn  Case,  164  CaL  536,  129  Pac  988,  tbe 
court  said: 

"The  filing  of  the  demand  and  affidavit  do  not 
operate  ipso  facto  to  change  tbe  place  of  trial. 
Tbey  have  no  such  force.  The  change  can  only 
be  effected  through  an  order  of  the  court  after 
ita  judicial  action  has  been  invoked,  by  bringing 
the  matter  on  for  hearing,  where  tbe  right  of 
tbe  defendant  to  the  transfer  can  be  contested 
by  the  plaintiff.  -The  court  most  be  apidied  to 
for  an  order  of  transfer.  Such  application  is 
a  motion  (Code  Civ.  Proc  {  1003),  and  under 
section  397  a  motion  for  the  change  must  be 
made  in  addition  to  the  demand  and  affidavit,  as 
one  of  the  necessary  steps  in  the  procedure  to 
obtain  the  order  of  transfer." 

[4, 1]  So  far  as  Hie  court  ia  infcw med,  there 
is  no  dedslon  holding  that  the  notice  of  mo- 
tion must  accompany  the  affidavit  and  de- 
mand. They  are  entirely  separate  matters. 
Section  396  requires  only  the  demand  and 
affidavit  to  be  served  and  filed  with  tJie  de- 
murrer or  answer.  The  motion  could  not 
be  made  at  that  time  unless  notice  under 
section  1008  were  waived.  The  proceeding, 
It  is  true^  mvat  be  proaecnted  wltli  diligence. 
Cook  T.  Pendergast,  61  CaL  79.  The  motion 
should  be  made  at  the  earliest  <q;>portunlty. 
Peai^es  v.  Freer,  9  Cal.  042 ;  Jones  v.  Frost, 
28  Gal.  246.  If  It  is  made  afterwards,  the 
applicant  must  explain  any  seeming  lack 
of  diligence  on  bis  part  Smith 't.  Pelton 
Water  Wtaett  Co.,  151  CaL  401,  80  Pac  932, 
1136. 
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In  tbe  present  case  a  notice  of  motion  was  f  and  the  only 
Berred  and  filed  with  the  demurrer  and  other 
papers,  in  which  the  time  of  ptesentatlon 
was  fixed  as  July  18, 1019.  There  was  no  or- 
der shortening  time.  The  time  allowed  was 
less  than  that  required  by  section  1005,  Code 
of  Civil  Procedure.  There  was  no  calendar 
called  on  July  1&  On.  Jnly  22  an  order 
shortening  time  of  service  was  made  and  a 
new  notice  of  motion  for  July  25  was  served 
and  died.  On  that  day  the  record  shows  that 
an  order  was  made,  which,  omitting  Immate- 
rial matters,  was  as  follows: 

"The  motion  to  cliange  tlie  Tenoe  herein,  the 
notice  of  which  was  filed  July  16,  1919,  coming 
on  regularly  to  be  heard,  *  •  •  it  is  now  by 
consent  of  counsel  for  defendant  ordered  said 
motion  be  denied  witbout  prejudice.  There- 
upon the  motion  for  change  of  venue,  the  no- 
tice of  which  was  filed  on  Jnly  28,  1919,  came 
on  to  be  heard  and  objection  was  made  by 
plaintiff  tbat  tiie  notiee  of  motion  was  filed 
late^  and  that  it  waa  sot  given  at  the  time  of 
the  defendant's  first  appearance,  and  tbat  de< 
fondant's  affidavit  of  merits  was  not  auffieient." 
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The  court,  over  the  plaintiff's  objection, 
granted  the  defendant  five  days  to  amend 
the  affidavit  of  merits.  This  was  done ;  and 
the  matter  again  coming  on  on  August  29, 
after  evidence  and  argument,  It  was  submit- 
ted. On  September  30,  1919,  the  motion  for 
change  of  venue  was  denied. 

[8]  While  In  the  respondent's  brief  the 
argument  is  divided  into  ten  sections,  there 
are  really  but  two  points  involved  in  the  ap- 
peal. They  are,  first,  whether  or  not  the 
court  had  power  to  consider  the  motion  made 
on  the  second  notice,  and,  If  so,  whether 
the  showing  of  right  on  the  part  of  the  ap- 
pellant was  sufficient.  Following  the  re- 
spondent's, elaboration  of  these  two  points, 
a  conclusion  in  favor  of  the  appellant  Is 
reached  on  both. 

1.  The  respondent  relies  on  the  decision  In 
McNeill,  etc..  v.  Doe,  163  Cal.  339,  126  Pac. 
846,  to  support  his  proposition  that  the  de- 
nial by  consent  of  the  motion  Insufficiently 
noticed  exhausted  the  power  of  the  court. 
In  that  case  it  was  decided  that  unconnected 
and  successive  motions  for  change  of  v&xae 
conld  not  he  entertained  because  the  statute 
contemplated  a  single  and  prompt  assertion 
of  the  substantive  right  Under  the  facts 
disclosed  by  the  record  In  this  case,  the  first 
notice  being  Insufflclent,  the  court  conld  not 
pT<^rIy  have  entertained  the  motion  based 
upon  it.  The  motion  based  on  the  second  no- 
tice came  on  at  the  first  call  of  the  calendar 
after  the  appearance,  aflldavlt,  and  d^and 
were  filed.  Then  Is  no  difference  in  sub- 
stance t>etwe^  a  statement  that  the  single 
motion  was  made,  as  it  was  on  the  second 
notice,  and  the  statement  that  the  motion  on 
the  first  and  Insufflclent  notice  was  denied 
without  prejndlce.  The  court  Immediately 
and  inopo-ly  entertained  what  was  In  effect 
the  011I7  motlttt  presented  for  Judicial  actlm 


one  which  the  record  shows 

was  contested. 

2.  It  has  already  been  stated  that  whether 
or  not  the  first  affidavit  of  merits  was  suffi- 
cient (s  conceded  by  the  respondent  to  be  Im- 
material, and  that  it  was  amendable.  Per- 
mission to  amend  was  granted  properly  and 
the  amendment  made  to  meet  the  objections 
to  the  original,  which  obJectionB  appear  to 
have  been  unfounded. 

3.  It  Is  argued  that  the  original  affidavit, 
was  insufficient,  but  as  the  respondent  states 
that  Is  Immaterial  to  this  appeal. 

[7]  4.  It  is  contended  that  the  amended 
affidavit  Is  Insufflclent  because  it  fails  to  state 
when  the  defendant  stated  the  facts  to  his 
attorney,  A.  W.  Sans,  or  when  the  latter 
advised  him  he  had  a  good  defense.  The 
second  notice  of  mottcn  stated  that  It  would 
be  made  on  the  papers,  files,  and  records  of 
the  proceeding,  and  the  bill  of  exceptions 
settled  by  the  judge  shows  that  on  the  hear- 
ing he  had  before  him  both  the  original 
and  the  amended  affidavits.  The  original 
affidavit  was  verified  on  July  10,  before  any 
appearance  In  the  action  by  the  defendant 
In  It,  after  stating  that  be  was  the  defend- 
ant and  had  been  served  with  summons  in 
Santa  Cruz  county,  the  defendant  averred 
that  he  had  fully  and  fairly  stated  the  case 
to  Sans  &  Hudson,  his  attorneys,  and  after 
such  statement  he  had  been  advised  by  them, 
and  he  verily  believed,  be  bad  a  good  defense 
on  the  merits  to  the  action.  He  further  al- 
leged that  he  was  then,  at  the  time  of  the 
commencement  of  the  action,  and  for  a  long 
time  prior  thereto  had  been,  a  resident  of 
Santa  Crus  county,  and  was  not  and  never 
had  been  a  resident  of  the  city  and  county  of 
San  Francisco.  On  behalf  of  the  resrondent 
le  was  contended  that  under  this  affidavit 
It  did  not  appear  that  Snns  &  Hudson  were 
attorneys,  nor  which  of  them  advised  the  de- 
fendant he  had  a  good  defense. 

In  the  amended  affidavit,  which  was  veri- 
fied on  July  29,  1919,  the  defendant  set  forth 
the  othef  necessary  matters,  and  averred 
that  he  had  fuUy  and  fairly  stated  the  case 
to  A.  W.  Sans,  an  attorney  at  law  and  one 
of  the  members  of  the  firm  of  Sans  &  Hudson, 
and  after  such  statement  he  was  advised  by 
him,  and  he  verily  believed,  he  had  a  good 
and  substantial  defense  on  the  merits  of  said 
action.  The  amended  affidavit  in  no  way  con- 
tradicts the  original  from  which  It  appeared 
that  the  facts  w^  stated  and  the  advice 
given  by  both  members  of  the  firm  before  the 
demand  for  change  of  place  of  trial  was 
filed.  The  objections  appear  to  be  supertech- 
nlcal  and  wlthont  merit.  Nolan  v,  McDnf- 
fie,  125  Cal.  336,  58  Pac  4. 

5.  It  has  already  been  sho'wn  there  is  a 
clear  distinction  between  the  demand  for 
change  of  place  of  trial  which  must  be,  and 
In  this  case  was,  served  and  filed  with  the 
demurrer  and  the  motion  which  cannot  then 
ba  made  unless  notloe  of  tiaarlng  be  waived. 
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£1]  6.  The  foregoing  statement  answera  the 
contention  that  the  motion  most  be  made  at 
the  time  the  demnrrer  or  answer.  Is  filed. 
The  statute  requirea  nothing  of  the  sort 
Code  ClT.  Proc.  H  S96.  897.  1003,  1006,  and 
1010. 

[91  7.  The  right  to  have  the  place  of  trial 
changed  may  be  waWed,  but  in  this  case 
far  from  there  being  a  waiver,  the  defendant 
at  all  times  Insisted,  and  still  Insists,  upon 
the  enforcement  of  this  established  right 

[11]  8.  The  proceedings  are  statutory,  and 
In  this  case  In  all  matters  of  substance  the 
statute  was  followed  by  the  defendant.  The 
provisions  of  the  statute  are  to  be  liberally 
construed  to  promote  Justice,  not  to  be  tech- 
nically warped  to  defeat  a  fixed  rl|^L  Code 
Civ.  Proc.  i  4. 

9.  There  was  really  but  (me  motion  to  en- 
force the  right  which  vested  in  the  defend- 
ant, although  there  were  two  notices.  Code 
plv.  Proc.  fi§  395  and  396. 

[11]  10.  The  defmdaht  was  guilty  o£  no 
1a<^bes.  The  conditions  would  not  bave  been 
changed  if  he  liad  filed  the  demurrer,  affi- 
davit, and  demand  on  the  day  they  were 
served  instead  of  five  days  later.  They  were 
died  within  the  time  permitted  by  the  stat- 
ute. 

The  order  In  this  case  cannot  be  upheld 
upon  the  presumption  that  the  order  of  the 
trial  court  was  made  because  of  unreasonable 
and  unexplained  delay.  In  the  case  of  Hart 
V.  Porgeous  (Sup.)  193  Pac.  764,  there  was 
such  a  delay,  but  In  the  present  case  the  rec- 
ord shows  the  imly  motion  which  was  ^ec- 
tive  was  made  on  the  first  call  of  the  motion 
calendar  after  the  demurrer  demand  for 
change,  and  affidavit  were  filed. 

The  order  appealed  from  Is  reversed,  with 
directions  to  the  trial  court  to  make  an  or- 
der granting  the  moticm  for  change  of  place 
of  trial. 

We  concur:  BBITTAIN,  J.;  NOURSB,  J. 


SCHWEPPE  V.  SANOBERG.   <CIV.  3629.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec.  22,  1920.  Hear- 
fag  Denied  by  Supreme  Court  Feb.  17,  1021.) 

Contract*  «=3l3l— Landowner  nay  arge  apon 
DfllfMra  the  adaptlen  of  a  roato  for  highway 
to  «r  through  tab  lud. 
One   owning  pioperty   within  a  reglra 
through  which  it  la  propoaed  to  construct  a 
public  highway,  the  precise  route  of  which  haa 
not  been  determined,  may  lawfully  present  or 
bave  hia  agent  present  to  such  public  officials 
facts  and  arguments  upon  the  merits  of  a 
particular  route  nmning  to  or  through  his  prop- 
erty, and  Bucb  a  contract  with  hia  agent  is  not 
void  as  against  public  policy;  since,  where  a 


contract,  can  be  performed  legally,  It  will  not 
be  presumed  that  the  parties  intended  to  per- 
form It  In  an  illegal  manner. 

Ax>peal  from  Superior  Court,  Lot  Angles 
County;  Grant  Jackson,  Judge. 

Action  by  W.  H.  S(4iweppe  against  H. 
Sandberg.  Jadgmoit  tat  defendant,  and 
plalntlfl  ^qpea1&   Beveraed  with  dlrecttoos. 

Eemp,  Mitchell  &  SUboAag  and  A^  W. 
Davis,  all  of  I<o8  Angles,  for  apitellant 
Ounnln^iam  ft  Haya^  tor  reqiKmdent 

RICHABDS,  J.  TbiB  Is  an  appeal  from  a 
Judgment  In  fiivor  of  the  defendant  aft«  an 
orda:  sustaining  bis  demurrer  to  the  plain- 
tiffs  oomi^Int. 

The  action  was  one  broi^ht  to  recover  the 
sum  ot  $2,000  aU^ed  to  be  due  fn»n  Ote  de- 
fendant to  the  plaintiff  for  cwtain  Berricea 
rradered  In  vegx^aaasisig  the  defendant  be- 
fore the  California  State  Hi^way  Oommls- 
slon  In  relation  to  the  locatlmi  of  a  certain 
route  for  the  state  highway  whldi,  If  adopt- 
ed, wonld  bring  said  bl^way  to  or  through 
the  lands  of  the  defendant,  and  also  for  pro- 
curing for  the  defendant  a  loan  of  |3,000,  to 
be  secured  by  a  mortgage  upon  said  lands, 
the  amount  to  be  paid  for  said  services  to 
become  payable  upon  the  procurement  of  said 
loan  and  upon  the  amstruction  of  the  said 
highway  al<mg  said  proposed  route  to  or 
through  any  portion  of  tbe  defendant's  land. 
Tbe  complaint,  in  pleading  the  agreement  for 
the  plaintiff's  said  -en^tloyment,  does  not  set 
forth  in  terms  ttie  writing  entudylng  Qie 
same,  but  pleads  said  agreemait  In  substance 
as  follows:  The  plaintiff  is  alleged  to  bave 
"agreed  to  perfonn  certain  services  for  and 
on  bebalf  of  tbe  defendant  in  r^reeentdng 
the  defendant  before  the  Oallf(wnIa  State 
Highway  Commission,  and  in  preaentliv  to 
the  State  Highway  C<Hnmisslou,  as  the  rep- 
resentative of  the  defendant,  the  merits  of  a 
route  for  the  location  of  the  state  highway 
which  would  bring  tbe  said  highway  to  or 
through  the  lands  of  the  defendant  above  de- 
scribed." Tlie  plaintiff  also  agseed  to  pro- 
cure for  the  defendant,  within  Ave  days  aftw 
said  November  24,  1911,  a  loan  of  $3,000,  to 
be  secured  by  a  mortgage  on  tlie  land  ot  de- 
fendant above  described.  That  the  defend- 
ant, In  consideration  of  said  agreemoit  by 
the  plaintiff  and  In  consideration  of  serrtees 
tlieretofore  performed  the  plaintiff  at  the 
qtecial  Instance  and  request  of  the  defendant, 
In  appearing  before  said  State  Blgjiway  Gom* 
mission  as  tbe  representative  of  the  defoid- 
ant  In  presmUng  the .  merits  of  said  route, 
agreed  to  i>ay  to  the  said  lAalntiff  tbe  snm  oC 
$2,500  upon  the  securing  of  said  loan  of  (3,000 
within  five  days  afteill  said  November  24, 
1911,  and  upon  the  conatmctton  of  said  state 
highway  to  or  through  any  PUt  ot  the  said 
pr(9ert7,  as  above  described.  nUe  eomiAahit 


«3>For  ottur  caw  m*  ubm  toplo  aad  KaT-NUHBEH  la  all  K«T-NamtMred  Dic«ta  and  I&dfXM 
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furttm  proceeds  to  allege  tbat  the  platatlfl  It  la  not  neoeaaary  to  so  afield  In  the  search 
duly  perfoimed  all  the  condltloiia  of  said  for  authorities  to  sustain  this  view.  In  the 
ccmtract  on  his  part;  ttiat  he  secured  the  loan  case  of  Bergin  t.  FrlsMe,  126  Cal.  16S,  67  Pac. 
In  question  pnunptly;  that  he  appeared  be-  784,  an  agreement  mnt^i  sinrilar  to  that  pre- 


tare  the  State  Hlghwar  OommlaElon  as  the 
represoitatlTe  ot  the  defendant,  and  present- 
ed to  the  said  State  Highway  Commission  the 
merits  of  the  route  for  the  locatl<m  of  the 
said  state  h^hway,  which  would  bring  said 
highway  to  and  through  the  property  of  the 
defmdant ;  that  he  procured  and  presented  to 
the  commission  maps  and  profiles  showing 
the  location  of  said  routes  and  the~  length  of 
said  route  and  the  grades  to  be  encountered ; 
that  said  Hl^way  Commission  was  Informed 
that  plaintiir  appeared  before  It  as  the  repre- 
seotatiTe  of  a  property  owner  along  said  pro- 
posed route  and  not  <m  his  own  n^alf ;  t&at 
the  state  highway  was  located  on  said  route 
and  was  ccntstmcted  throagh  the  property  of 
the  defendant  on  or  about  August  1,  1918. 
Then  ftdlow  the  allegations  of  the  plalnttlTs 
demand  for  payment  and  the  refusal  thereof 
by  the  dttatdant,  and  prayer  fix  judgm^t 
for  the  amonut  alleged  to  be  due. 

The  demurrer  to  said  complaint  was  gen- 
exml,  and  was  also  special  In  one  particular 
to  be  hereafter  noted.  a3»  order  sustaining 
the  demurrer  was  general  and  was  made 
without  leave  to  amend.  Judgment  ttf  dis- 
missal of  the  action  followed  the  entry  of 
said  order. 

'  The  contentloD  of  tbe  defendant  upon  the 
bearing  of  said  demurer  waa~«nd  it  is  also 
made  iqwo  this  appeal— that  the  contract 
which  the  plaintiff  had  plaaded  In  substance 
and  effect  was  one  against  public  policy,  and 
was  therefore  void.  The  trial  court  eridently 
adopted  this  view  in  its  order  sustaining  tbe 
defendant's  demurrer  and  in  its  Judgment  of 
dlsndssal.  We  are  totally  unable  to  perceive 
that  there  is  any  basis  whatevw  to  be  found 
in  the  body  of  the  iriatatlff's  c<Hnplahit  for  the 
conclusion  thus  arrived  at  by  the  trial  court. 
That  the  owner  of  property  lying  within  a 
r^on  through  which  It  is  proposed  to  con- 
struct a  public  hi^way,  the  precise  route  of 
which  has  not  yet  been  determrlned  upon  by 
the  public  offidalB  wbo  are  chared  with  the 
duty  of  selecting  the  same,  may  not  honesti; 
and  in  good  faith  present  before  such  ofilt^ls 
facts  and  arguments  with  relation  to  the  mer- 
its of  a  particular  route  which,  if  selected, 
win  run  to  or  through  his  property,  no  one 
will  1<«  a  moment  question,  and  It  follows 
necessarily  that  what  such  property  owner 
may  in  good  faith  do  In  person  in  that  regard 
be  may  do  throui^  another,  and  he  may  for 
that  purpose  select  an  attorney  or  agent  to 
act  as  Ills  r^resentatlve  In  pres^ttng  tbe 
merits  of  the  pardcnlar  locatitm  of  said  high- 
way which  he  desires  to  have  selected,  and 
bence.  of  course,  he  may  agree  to  pay  his  at- 
torney, agent,  or  represraitatlve  a  stipulated 
regard  for  the  performance  ot  such  services. 
There  is  nothing  Illegal  or  immoral  or  against 
public  policy  in  such  a  transaction  or  service. 


sented  In  the  Instant  case  was  pleaded  and 
proven,  and  the  Supreme  Court,  In  passing 
upon  Its  validity,  used  tbe  foUovring  lan- 
guage: 

"We  have  carefully  scanned  the  face  of  this 
contract,  and  find  nothing  whatever  to  justify 
a  judicial  dedaration  that  It  la  against  good 
morals.  There  was  no  secrecy,  no  deception, 
no  fraud,  no  cormption.  It  was  an  ordinary^ 
everyday  contract  ThonsaDds  of  similar  im- 
port probably  have  been  made  and  executed. 
*  •  •  The  means  and  manner  to  be  employed 
are  the  all-important  factors  in  marking  the 
validity  or  invalidity  of  the  contract.  We  see 
no  one  of  its  provisions  that  stamp  it  void  as 
against  public  policy  and  good  morals;  neither 
do  we  find  anything  in  the  evidence  indicating 
any  act  done  by  the  plaintiff  that  to  any  degree 
CO  old  be  construed  impi^per;  The  employment 
of  persons  to  influence  legislation,  or  to  iofio- 
encfl  dedaions  of  the  land  department,  or  even 
the  dedsions  of  judicial  tribmialB,  in  a  proper 
way,  is  not  against  sound  public  policy,  and 
this,  too,  even  though  the  compenaation  for  tbe 
labor  to  be  performed  is  contingent  upon  suc- 
cessful results.  The  means  and  methods  to  oe 
used  must  be  improper,  or  else  such  employ- 
ment is  perfectly  legitimate  in  the  eyes  of  the 
law." 

An  eundnatlon  of  tlie  complahit  before  us 
shows  that  the  means  which  the  plidntlff  was  * 
to  employ  in  the  perfbrmance  of  his  stipulat- 
ed service  for  the  defendant  were  such  as 
woi]ld  serve  to  present  to  the  State  Highway 
Commission  *'the  merits  of  a  route  for  tbe 
location  of  the  state  highway  which  would 
bring  tbe  said  highway  through  or  to  the  land 
of  the  defendant"  And  the  means  which 
Qie  plaintiff  is  alleged  to  have  actually  em- 
ployed in  the  performance  of  his  said  agree- 
mmt  were  those  of  appearing  before  the  Gom- 
mission  .to  urge  the  merits  ef  said  route,  and 
of  procuring  and  presenting  to  the  Commis- 
sion maps  and  inoflles  showing  the  location 
of  said  route  and  the  length  of  said  route  and 
the  grades  to  be  encountered.  It  thus  afflrma- 
tlvely  appears  that  the  means  which  the 
plaintiff  was  to  employ  and  which  he  actually 
did  employ  in  the  fulfillment  of  his  said 
agreement  were  such  as  were  "perfectly 
legitimate  in  the  eyes  of  the  law." 

Tbe  case  of  Foltz  v.  Cogswell,  86  Cal.  542, 
25  Fac.  60,  is  also  quite  In  point  lii  its  bear- 
Ing  upon  ttie  case  at  bar,  as  is  also  the  case 
of  Miles  V.  Thome.  38  CaA.  335.  99  Am.  Dec. 
S84,  In  both  of  which  cases  it  is  held  that  tbe 
appearance  of  a  r^resentative  of  an  Interest- 
ed party  before  a  public  body  to  urge  the 
adoption  of  a  particular  measure  or  policy 
Is  neither  Illegal  nor  improper  wh^  the 
means  employed  are  open  and  have  for  their 
purpose  the  presoitation  of  the  merits  at  the 
advocated  matter. 

The  case  of  Fites  r.  Marsh,  171  CaL  488, 
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16S  Pac.  927,  has  also  Its  direct  bearing  up- 
on the  question  before  us  since  the  Supreme 
Court  therein  declares  that — 

"It  IB  the  oniversal  presumption  of  law  that 
where  a  contract  can  be  performed  legally,  it 
will  not  be  presumed  that  the  parties  intended 
to  perform  it  in  an  iHegal  manner." 

The  cases  from  die  courts  of  this  state  re- 
lied upon  by  the  respondent  herein  have  no 
appllcatioa  to  the  question  before  us,  since 
they  refer  in  each  instance  to  the  proposed 
performance  of  sadi  Illegal  acts  as  the  pro- 
corement  of  fftlse  witnesses  or  the  jvesenta- 
tlon  of  evidence  of  noiexlstent  facts.  Such 
cmtraeta  ar^  of  course,  illegal;  but  sudi  Is 
not  the  nature  of  the  contract  between  the 
parties  hereto  so  £ar  as  its  ccmtents  are  re- 
vealed In  the  complaint.  The  trial  court  was 
thfflefore  in  enat  in  sustaining  defrad- 
ant's  general  demurrw. 

As  to  the  qwtial  d«nurrei,  the  point  made 
tber^  has  no  merit;  but  emi  if  it  were 
meritoiloua  tiie  plaintiff  should  have  been 
permitted  in  that  rei^>ect  to  amend  his  com- 
plaint. 

The  judgment  Is  reversed,  wiUi  dlrectltms 
to  the  trial  court  to  overrule  the  defendant's 
donurrer  and  reqidre  hint  to  furUier  plead  to . 
the  plaintiff's  complaint. 

We  concur:  SBAWBUa  Presiding  Justice 
pro  tem.;  KBRRIOAK,  J. 


PEOPLE  V.  POWELL.   (Or.  721.) 

(IMatrict  Coort  of  Appeal,  Second  District,  Di- 
Tition  2,  California.  Dec.  16,  1920.  Rehear- 
ing Denied  Jan.  12,  1921.  Hearing  Denied 
by  Supreme  Court  Feb.  14,  1921.) 

1.  Indiotnent  and  Isformatlon  «=9ll9.  129(1) 
— Infernatles  somoleBt  despite  aarplus  state- 
MSDt  prefacing  seoond  eount;  eoeats  fer  ex- 
terUeif  aid  bribery  property  Joined. 

Information  against  a  police  officer  of  a  eit7 
in  two  counts,  the  first  charging  the  crime  of 
extortioD,  while  the  second  charged  the  crime 
of  bribery,  opening  with  the  statement,  "and 
for  a  further  and  separate  cause  of  action,  be- 
ing a  different  statement  of  the  offense  set 
forth  in  count  one  hereof,"  etc.,  held  legally 
sufficient  in  both  counts,  the  offenses  charged 
referring  to  one  transaction  being  properly 
joined  by  virtue  of  Pen.  Code,  {  954,  and  the 
preliminary  statement  of  the  second  count  be- 
ing a  mere  legal  condusion  of  the  pleader 
which  might  be  treated  as  surplusage. 

2.  CHmlnal  law  (S=3798'/2— Instruetlon  defend- 
ant charged  witli  extortion  and  bribery  miglit 
be  found  guilty  or  not  gnlity  on  either  eount 
er  both  held  erroneoas. 

In  a  prosecution  under  two  counts  diarg- 
ing  extortion,  in  violation  of  Pen.  Code,  |  618, 
and  bribery,  In  violation  of  section  68,  instruc- 


tion tliat  defendant  was  aecaaed  of  two  sepa- 
rate offenses,  naming  them,  and  thut  he  might 
be  convicted  of  either  the  offenses  charged, 
etc.,  and  that  if  the  jury  believed  that  the  first 
count  charging  extortion  was  a  different  state- 
ment of  the  same  offense  charged  in  count  2, 
charging  bribery,  they  might  as  to  count  1 
and  count  2  find  defendant  not  guilty  on  both, 
guilty  on  both,  or  guilty  on  one  and  not  guilty 
on  the  other,  Jieli  erroneous. 

3.  Extortion  <s=>5— Obtaining  noaey  froa  vio- 
lator of  city  ordinanos  by  threat  of  arrest 
by  policeman  "extortfon." 

Under  Pen.  Code,  §  618,  obtaining  payment 
of  money  from  a  violator  of  the  rooming  honse 
ordinance  of  a  city  by  a  threat  of  arrest  and 
detention  if  payment  was  not  made  was  ex- 
tortion by  defendant  policeman  of  the  city 
without  regard  to  the  exercise  of  good  faith 
in  threatening  to  make  the  arrest 

[Ed.  Note.— For  other  deflnUtans,  see  Words 
and  Phrases,  First  and  Second  Series,  Bxtort— 
Extortion.] 

4.  Criminal  law  <&:=329— Defendant  guilty  of 
receivlttg  bribe  not  guilty  of  extortion. 

A  defendant  guilty  of  receiving  a  bribe,  de- 
nounced by  Pen.  Code,  {  68,  cannot  as  a  re- 
sult of  the  same  transac^n  likewise  be  guilty 
of  the  offense  of  extortion,  denounced  by  sec- 
tion 618. 

5.  Bribery  <^l{l)~Party  solicited  need  not 
eonsent  to  give  bribe;  "asitlnfl  a  bribe." 

To  constitote  the  crime  of  "asking  a  bribe," 
denottUMd  by  Pen.  Code,  |  618,  m  aay  agree- 
ment or  understanding  the  official  conduct  of 
the  party  asking  shall  be  influenced,  it  fa  not 
necessary  that  the  party  solicited  shall  omsent 
to  give  the  bribe,  or  that  there  shsU  be  a 
meeting  of  the  minds,  or  mutual  noderstanding 
or  agreement  between  him  and  the  party  ask' 
ing  the  bribe;  it  being  saffident  if  the  latter 
ia  ready  and  willing  to  enter  into  the  corrupt 
agreement  or  understanding  that  his  official 
conduct  shall  be  influenced. 

6.  Bribery  «=3 1 1— Evidence  snfflolent  to  Jnitl- 
fy  conviction  of  policeman  for  asking  bribe. 

Evidence  held  to  Justify  verdict  finding  de- 
fendant policeman  guilty  of  asking  a  bribe  in 
violation  of  Pen.  Code,  |  618. 

?:  Criminal  law  «:»S07(1)— Conplainiag  wit- 
ness  not  an  "accompUoa"  la  peilcemas's 

crime  of  asking  bribe. 
Complaining  witness  in  a  prosecution  of  a 
policeman  for  extortion,  denounced  by  Pen. 
Code,  S  518,  and  bribery,  denounced  by  section 
68,  held  not  an  accomplice  in  the  crime  of 
asking  a  bribe,  so  that  defendant  could  be 
convicted  Of  the  crime  on  the  sole  testimony 
of  the  witness;  an  "aconnpUce,"  nndor  section 
1111,  being  one  liable  to  prosecution  tm  the 
identical  offense  charged  against  defendant. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.! 

8.  Criniial  law  «sal  186(4)  Error  le  proseoa- 
tion  for  extortion  and  bribery  baraiieBS. 

In  a  prosecution  under  an  in[ormation 
charging  in  two  counts  extortion,  in  violation  of 
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Pan.  CoAt,  I  S18.  and  bribery,  In  ▼iolatkm  of 
■ectioo  68,  instructioQ  erroneous  in  thftt  It  di- 
rected tlie  Joey  tliej  might  find  defendant  not 
cnOtj  on  both  counts,  gniltr  on  both,  or  guflty 
on  one  and  not  goil^  on  the  other,  held  harm- 
leas  to  defendant  so  that  tiiere  was  no  tala- 
cavriage  of  justice  jnstltying  reversal  nnder 
GoDst  art.  6, 1  4%. 

Appeal  frcan  Superior  Conrt,  Lob  Angeles 
County;  Frederick  W.  Hcmser,  Judge. 

Balph  E.  Powell  was  coDvicted  of  bribery, 
and  from  the  Judgment  and  an  order  denying 
his  motlcm  for  new  trial  be  appeals.  Af- 
firmed. 

Swaffleld  ft  Swaffield  and  Herbert  Moore, 
all  of  Long  Beacb,  for  appelant. 

V.  8.  Webb,  Atty.  Gen.,  Artlnir  Keettib, 
Dqmty  Att3^.  Oeu.,  «Dd  Thomas  A.  Wood,  of 
I<o8  Angeles,  for  the  People. 

THOMAS,  J.  This  Is  an  appeal  ftotn  a 
Judgment  of  tanpriaonment  upon  a  conviction 
of  the  crime  of  brlboy,  and  flrom  an  order 
denying  defendant's  motlw  for  a  new  trial. 

Tbe  InformatloD  charged  defendant  with 
beings  at  all  times  fliereln  mentioned,  a  duly 
ai^lnted,  oraimlssloned,  and  acting  police 
officer  of  the  city  of  Lnig  Beech,  I.  e.,  an 
"execntlTe  officer,"  and  was  in  two  counts, 
the  first  count,  by  prc^r  and  apt  allegation, 
Raising  the  crime  of  extorti(m,  wbfle  the 
second  count  Charged  the  crime  of  bribery— 
opening  with  tbe  following  statement: 

"And  for  a  further  and  separate  cause  of  ac- 
tion, heing  a  different  $tatemenf  of  the  offense 
set  forth  In  count  1  hereof,"  etc.  (Italics  ours.) 

A  demurrer,  both  general  and  special  In 
dutracter*  waa  Int^osed  to  the  infonnatlon 
asd  by  the  court  overruled.  On  the  issues 
thus  presented  the  case  was  tried* 

Tbe  Jury  retnmod  two  venUcta.  one  finding 
Oe  defendant  guilty  of  eztottlon  as  charged 
is  ooont  1,  and  tibe  otber  finding  bim  gnilty 
of  brU»ery  as  diarged  in  connt  2, .  Defendant 
mored  In  arrest  of  judgmont  and  for  a  new 
trial,  tbe  motions  being  granted  as  to  the 
first  count  Thereafter  the  court,  on  motion, 
dismissed  tbe  ease  aa  to  eonnt  1;  a^d  tbe 
JndgmMit  tram  wblch  thl«  appeal  is  taken 
was  imposed  and  entered. 

Upon  the  sobmlsBlon  of  tbe  case  as  mode, 
the  learned  trial  judge  gave  the  following 
Inetruetloo,  among  others,  to  the  Jory: 

"Tbe  defendant  in  this  esse  is  acensed  by  the 
information  filed  herein  of  two  separate  of- 
fienses,  to  wit,  Ae  crime  of  extortion  Is  cmmt 
1  tbtno^  and  the  crime  <A  bribery  in  count  2 
thereof.  An  InformatloD  may  charge  two  or 
more  different  offenses  connected  together  in 
their  commission,  or  different  statements  of  the 
same  offense,  or  two  or  more  different  offenses 
of  the  same  class  of  crimes  or  offenses  under 
separate  counts.  The  defendant  maj  be  con- 
victed Dpon  either  of  the  offenses  charged,  and 
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each  offense  npon  whicb  the  defendant  la  eon- 
ricted  must  be  stated  in  the  verdict  Tou  may 
find  the  defendant  guilty  or  not  guilty  upffli 
each  of  the  separate  counts  of  the  information ; 
and  if  you  IteUeve  that  aount  2  it  a  iiffermt 
ttatemmt  of  the  same  offenxe  at  charged  in 
count  S,  you  may  <u  to  said  count  2  and  eovmt 
2  find  the  defendant  not  ffuUty  upon  both,  ffuiUy 
upon  both,  or  ffHUtu  upon  one  and  not  imil^ 
upon  the  other."   (Italics  oun.) 

Appellant  claims:  (1)  That  the  giving  of 
the  foregoing  Instruction  was  error ;  (2)  that 
the  two  verdicts  rendered  are  inconsistent, 
and  hence  that  a  judgment  entered  on  either 
cannot  stand ;  and  (S)  that  the  complaining 
witness  was  an  aecwnplice,  ninon  vboae  nn- 
cMToborated  testlmcmy  defiudant  cannot  be 
convicted. 

[1]  As  to  the  InformaUoD,  boUi  counts  were 
l^ally  sufficient.  Being  ctmaected  tog^er 
In  tbelr  cranmisalon  the  offenses  charged 
were,  by  virtue  of  section  954  of  the  Pmal 
Code,  properly  J<^ed  in  the  Infoxmatlm. 
The  evidence  relied  on  to  convict  upon 
both  was  the  same,  founded  upon  the  same 
Incident  and  referred  to  but  one  tranaactlini 
occurring  on  the  day  charged  in  tbe  informa- 
tion. Yet  whUe  it  was  proper  thus  to  charge 
defendant  with  two  offenses  in  separate  and 
distinct  counts,  be  could  not  be  convicted  of 
the  crime  of  extortion  under  section  618  of 
tbe  Penal  Code  and  also  ot  the  crime  of  re- 
oetv*nff  a  bribe  under  sectloa  08  of  the  same 
Code;  although,  for  reasons  which  will 
presently  appear,  we  thlulc  he  could  be  con- 
victed of  tbe  crime  of  extortion  and  likewise 
of  tbe  crime  of  askinff  a  bribe. 

As  to  the  preliminary  statement  with 
which  tbe  second  count  opens,  and  which  we 
have  italicised  above,  we  tbinic  it  entirely 
Immaterial,  being  bat  a  legal  conclus^  of 
tbe  pleader,  and  for  that  reason  it  may  be 
treated  as  snrpluBage.  It  adds  nothing  to, 
nor  does  it  talce  anything  trom,  the  essential 
avermeata  ott  tbe  Information.  Such  being 
tbe  caae,  Uie  language  of  tbe  court  In  People 
V.  Piner,  U  Cal.  App.  642.  646, 106  Pac.  780, 
781,  may  be  considered  ai^licable, here: 

"There  is  no  claim  put  forward  here  that  see- 
tinn  9M  of  the  Penal  Code,  am  amoided  in 
1905,  violates  any  provision  of  tfas  Goostitetion, 
nor  can  we  see  how  such  a  claim  oould  be 
snstalned  if  it  were  urged.  As  we  have  sug- 
gested, there  la  no  ground  for  apprehending  that 
any  Injury  would  result  to  a  defendant  from 
the  method  of  criminal  pleading  authorized  by 
section  954,  for  only  one  set  of  facts  and  circum- 
stances, directed  to  a  single  act  or  event,  eouM 
be  proved,  and,  of  course,  it  would  not  only  be 
competent,  but  absolutely  neceesary,  to  prove 
those  same  facts  And  circumstances  where  but 
one  offense  was  charged.  Therefore,  we  can 
think  of  no  principle  forbidding  the  Legislature 
to  authorize  the  setting  out  of  two  distinct  of- 
fenses in  as  many  counts  in  cases  where  the 
circumstances  under  which  '  a  criminal  act  is 
committed  are  such  aa  to  inspire  in  tha  ptosv- 
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eatfng  officer  eeriotii  donbt  as  to  lehkh  of  ftoo 
olfmtci  the  evidence  woald  show  bad  been  com- 
mitted. Such  a  method,  while  obvionely  Innoc- 
uous !n  its  effect  upon  any  of  tbe  rights  of  the 
accused,  muet  result  in  a  just  admialstration  of 
the  criminal  law.  For  where,  as  under  the  old 
method,  the  resalt  of  not  proving  th^  specific 
diarge  would  be  the  acquittal  of  the  accused 
and  to  cause  another  trial  of  the  same  facts 
with  its  attendant  trouble  and  expense,  ansum* 
ins  that  once  in  jeopardy  and  fonoer  acquittal 
could  not  be  snccessfolly  pleaded  at  tbe  subse- 
quent trial,  under  the  present  method  the  jury, 
under  the  court's  instructions,  could  return  a 
verdict  of  guilty  of  that  offenae  of  the  two 
charged  whieh  the  evidence  iisolosed  had  been 
committed,  and  thus  there  would  be  avoided,  fn 
a  large  measure,  tbe  mistrials  wUch  too  often 
reault  from  a  want  of  correspondence  between 
the  proof  and  tbe  allegations  of  tiie  indictment 
or  Information."    (Italics  ours.) 

That  extortion  and  bribery  are  two  sepa- 
rate and  distinct  offenses  Is,  we  think,  beyond 
dispute.  Tile  former  Is  tbe  obtaining  of 
property  from  anotber  with  his  consent,  in- 
duced by  fear  or  force,  or  under  color  of  of- 
ficial right  (sectiMi  BIS,  supra);  while  the 
latter  Is  defined  by  section  68,  sapm,  as  fol- 
lows: 

"Brcry  execotlve  officer  •  •  *  who  asks, 
receives,  or  agrees  to  receive,  any  bi'Ibe,  upon 
any  agreement  or  understanding  that  his  *  •  * 
action  upon  any  matter  then  pending,  or  which 
may  be  brought  before  hiu  in  bis  <tfadal  capac- 
ity, shall  be  Infloenced  thereby,  is  p^nisluJ)l^" 
etc. 

Fw  Oie  vtolatlosi  of  the  fbnna  a  punish- 
ment ot  not  exceeding  flte- years  in  the  state 
prism  is  prescribed;  while  tor  the  latter, 
not  more  than  fourteen  year*,  and  the  de- 
fendant, "i»  addition  titoreto,  forfeit*  hie  of- 
ftoe,  and  ia  forever  dieguaHjiBd  from  hddinff 
any  office  in  fbis  state."  italics  ours.)  Jn 
the  first,  the  victim  of  the  ertortlon  is  not 
and  cannot  be  an  acccanpltce;  in  the  UOtet, 
the  one  <tf  wbom  the  bribe  is  receSved,  as  we 
sball  later  see,  may  be.  ^e  form»  involves 
an  element  ot  coercion  by  one  of  the  parties ; 
tbe  latter — ^receiving  a  bribe  upon  an  agree- 
ment or  understanding  that  the  oOxM  con- 
dnct  of  the  we  receiving  tbe  bribe  shall  be 
influenced  thereby^necenarily  Involves  a 
willing  co-operation  by  both. 

[2]  IMa  brings  ns  to  the  cmstderaticHi  of 
the  instructim  above  Quoted,  and  which  Is 
objected  to  by  defendant  Hie  instruction 
was  dearly  erroneous ;  but,  for  reasons  pres- 
ently to  be  stated,  the  errw,  in  our  iH^on, 
was  witlioat  preji -Uce.  Deftedant  having 
been  legally  charged  with  two  separate  of- 
fenses relating  to  "the  same  act,  transaction, 
and  event,"  tbe  proof  whereof  being  depend- 
ent upon  the  same  evidence,  he  could  not.  In 
the  Instant  case — except  as  we  shall  here- 
after see— be  l^lly  found  guilty  of  both; 
but,  after  bearing  the  evidence,  the  Jury, 
**nnder  the  court's  Instmotlons,  could  return 
a  verdict  of  guilty  of  that  offense  of  the  two 


charged  which  the  evidence  dlscdoised  had 
been  committed."  People  v.  Finer,  si^ra: 
People  V.  Waniner,  87  OaL  App.  107,  173 

Pae.  489. 

[J]  The  nest  point  urged  by  appellant  la 
tbe  inconsistency  of  the  verdicts.  If  tbe  de- 
fendant was  guilty  of  the  crime  of  extortion, 
the  crime  consisted  in  obtaining  from  the 
complaining  witness  the  latter's  property, 
viz.,  a  certain  sum  of  money,  with  his  con- 
sent, Induced  by  a  wr<mgfnl  use  of  fear  pro- 
duced by  the  threat  to  accuse  the  complain- 
ing witness  of  the  crime  of.  violating  tbe 
rooming  house  ordinance  of  the  dty  of  Long 
Beach.  The  record  discloses  without  conflict 
that  the  complaining  witness  was  In  fact  guil- 
ty of  a  violation  of  this  ordinance;  and,  this 
being  true,  he  was  subject  to  lawful  arrest 
Subdivision  1  of  section  519  of  tbe  Penal  Code 
recites  that  fear,  such  as  will  constitute  ex- 
tortion, may  be  Influenced  by  a  threat  "to 
do  an  unlawful  injury  to  the  person  or  prop- 
erty of  the  Individual  threatened,  or  to  any 
relative  of  his,  or  member  of  his  family." 
But  we  do  not  tblnk  that,  merely  because  of 
the  conceded  guilt  of  the  complaining  wit* 
ness,  defendant  Is  thereby  relieved  of  the 
pains  and  penalties  of  tbe  offense  charged — 
extortion.  In  our  <H>liilon  It  cannot  be  said 
that  the  "Injury"  In  such  case  was  not  an 
"unlawful  Injury.**  Under  section  518,  supra, 
obtaining  tbe  payment  of  monej  from  a  vio- 
lator of  tbe  ordinance  referred  to  by  a  Oureat 
of  arrest  and  detention,  if  the  paym^t  be 
not  made,  is  extortion,  and  this  without  re- 
gard to  the  exendae  of  good  &ltb  In  0»eat- 
enlng  to  make  tbe  arrest  People  v.  Bei^ 
178  Oal.  79,  172  Pac  152. 

[4]  Where  property  is  obtained  by  extor- 
tion, tike  consult  <tf  tbia  person  who  parts 
with  the  property  is  not  free  and  vtrtimtuy, 
but  Is,  in  a  meosore^  coerced,  i.  e.,  induced 
by  the  wroi^fnl  use  at  force  or  fear  or  under 
color  of  official  right  Where  m  bribe  la  ac- 
tually receftfed,  the  property  or  money  glvai 
by  the  briber  Is  not  oMalned  from  blm 
tbrongh  any  coercion  of  fata  wHL  It  la  given 
and  received  iip<m  agreement  or  undraitond- 
ing  that  the  official  conduct  <rf  the  person  re- 
ceiving it  shall  be  Influeneed  thereby.  Vrun 
this  It  foHows  that  a  defendant.  If  be  be 
gnllly  of  r^oeMnff  a  bribe,  cannot  as  a 
result  of  the  same  tronsoctlOB,  likewise  be 
guilty  of  the  otTotse  of  ntorUoo.  Fw  this 
reason  we  think  the  coort  errsd  lu  lastmct- 
Ing  tbe  Jury  that  they  oould  find  the  dAfiuid- 
ant  guilty  of  tiie  two  crimes  as  dtaiged  In 
the  two  counts  of  the  Informatloa.  But  this 
error,  for  the  reasons  we  are  now  sboat  to 
state,  did  not  Involve  a  miscarriage  <rf  Jus- 
tice, within  the  meaning  of  secti<m  4%-  of 
article  6  of  the  Constitution. 

[S]  Under  section  518  of  the  Penal  Code 
one  may  be  guilty  of  the  crime  of  aakinff  or 
of  receiving  a  bribe,  or  of  asking  amd  receiv- 
ing a  bribe.   In  other  wordOi  bdbeiy  may 
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efHudgt  of  Atheit  mu  of  tiro  eaUnSy  dlfferfiit 
and  distinct  acts,  xxauHy,  the  act  of  addnff 
a  bribe  «■  tbe  act  oC  reodTlng  a  brib& 
Tb  conBtttnto  the  citme  of  addng  a  Inrlbe 
**TQNm  any  agreement  or  imderstandtng"  that 
fbe  official  conduct  of  the  party  asklnff 
shall  be  Influenced  thereby.  It  Is  not  nec- 
essary that  the  party  solicited  shell  con- 
sent to  give  the  bribe,  or  that  Qiere  «hall 
be  a  meeting  of  the  mlnda  or  mutual  nndrav 
standing  or  agreement  betireen  him  and  the 
party  asking  the  bribe.  It  Is  sufficient  If  the 
latter  Is  ready  and  wUUng  to  eater  Into  a 
corrupt  agreement  or  understanding  that  his 
official  ctmduct  shall  be  inflnenced  by  the 
bribe.  People  t.  Squires,  99  Gal.  S27,  83  Pac 
1092 ;  State  t.  Dumam,  73  Hinn.  160,  76  N. 
W.  1127.  In  the  case  at  bar,  the  count  of 
the  information  that  ciiarged  the  defwdant 
with  bribery  alleges  that  he  did  owmpOy 
and  feloniously  "a»fc,  offw  to  receive  and 
receive"  t^e  snm  of  970.  The  lury  fomid 
him  gtillty  of  bribery  as  charged  In  the  In- 
formation. It  thus  will  be  seen  that  defend- 
ant was  charged  with  asMng,  as  well  as  re- 
ceiving, a  bribe,  and  that  the  Jury,  by  finding 
blm  guilty  of  -  bribery  as  diarged,  found  him 
guilty  of  atkinff  as  well  aa  of  receiving  the 
bribe.  The  Instant  that  defendant  asked  for 
a  bribe,  If  he  was  then  and  there  ready  and 
.wUllug  to  enter  Into  a  corrupt  agreement  or 
understanding  with  the  complaining  witness 
that  his  official  conduct  should  be  influwced 
thereby,  he  was  guilty  of  the  crime  of  bri- 
bery. It  frtlows,  therefore,  that  If  the  evi- 
dence is  sufficient  to  sustain  a  verdict  finding 
the  defendant  guilty  of  atking  the  bribe,  he 
was  guilty  of  the  crime  of  bribery,  as  defined 
In  section  68  of  the  Penal  Code,  even  though 
he  Immediately  thereafter  received  from  the 
complaining  witness  money  or  property  un- 
der such  drcumstances  that  his  obtaining  the 
same  constituted  the  crime  of  ertortliw  and 
not  bribery. 

There  is  sufficient  evidence,  we  think,  to 
sustain  that  part  of  the  verdict  which.  In  ef- 
fect, finds  the  defendant  guilty  of  asking  a 
bribe.  As  Is  usual  In  this  class  of  cases,  the 
defendant  did  not  boldly  and  In  direct  lan- 
guage ask  a  briba  His  words  and  acts,  bow- 
ever,  as  testified  to  by  the  complaining  wit- 
ness, unmistakably  carried  the  import  that 
It  was  a  bribe  that  he  was  asking.  The 
complaining  witness  testified  that  defendant 
asked  him  if  he  had  any  m<mey  with  which 
to  furnish  bail.  He  testified  that  he  took  a 
Are  or  ten  dollar  bill  from  his  pocket  and 
said  to  defendant.  "This  is  aU  I  got"  De- 
foidant,  according  to  the  witness,  replied. 
"I  am  not  that  cheap."  Afterwards,  the  de- 
fendant also  said  to  the  complalnlt^  witness: 
"Have  yon  got  any  iewelry?"  These  state- 
ments, coupled  wltb  other  clrctunstances  dis- 
closed by  tbe  record,  are  sufficient  to  Indi- 
cate that  tte  defendant  did  not  Intend  to  be 
understood  aa  asking  tbe  complaining  wit- 


ness £or  ban  numsy,  but  that  he  Intended 
that  the  latter  should  understand  that  he 
was  being  solicited  for  a  bribe  with  the  un- 
derstanding that  if  It  were  given  be  would 
not  be  prosecuted  for  a  Tlolatltm  of  the  or- 
dinance referred  to. 

[I]  For  these  reasons  we  conclude  that 
there  Is  sufficient  evidence  to  Justly  that 
part  of  the  verdict  which  finds  the  defendant 
guilty  of  asking  a  bribe;  that  the  crime  oC 
asking  a  bribe  Is  committed  Oie  moment  the 
bribe  Is  asked  and  before  any  money  or  other 
thing  of  valne  is  received  "by  the  one  asking 
it;  that  the  crime  of  asking  a  bribe  may  be 
cimsanunated  before  any  bribe  money  is  ob- 
tained, and  therefore,  before  the  existence' of 
die  transaction  that  may  constitute  either 
the  crime  of  receiving  a  bribe  or  tbe  crime  of 
obtaining  property  by  extortion ;  whether  It 
be  one  or  the  other  depending  upon  whether 
the  mone^  or  property  Is  given  on  an  agre^ 
ment  or  understanding  that  the  official  ccm- 
duct  of  the  person  receiving  It  Is  to  be  In- 
fiueuced  thereby,  or  Is  obtained  through  a 
consent  Induced  by  the  wrongful  use  of  force 
or  fear  or  under  color  of  official  right.  It  fol- 
lows, therefore,  that  there  ia  no  Inconsisten- 
cy l>etween  the  crime  of  extortion — which  we 
are  Inclined  to  think  was  tbe  crime  commit- 
ted by  the  defendant  when  he  actually  re- 
ceived the  mmiey  from  the  complaining  wit- 
ness—and the  crime  of  asking  the  bribe. 

[f]  Under  these  circumstances,  we  think. 
It  logically  and  necessarily  follows  that  the 
complaining  witness  was  not  an  accomplice 
In  the  crime  of  asking  a  bribe,  and  therefore 
defendant  can  be  convicted  of  that  crime 
upon  the  sole  testimony  of  that  witness. 
People  V.  Beggs,  supra.  Under  section  1111 
of  the  Penal  Cbde,  an  "ucompllce"  la  defined 
to  be  one  "who  Is  liable  to  prosecution  for 
the  Identical  ctfense  chained  against  tiie  de- 
fendant upon  trial  In  the  case  In  which  the 
testimony  of  the  accomplice  Is  given."  As 
we  have  seen,  among  other  otfenses  charged 
against  the  defendant  Is  the  crime  of  asking 
a  bribe.  That  offense  could  be  committed 
without  any  co-operation  on  the  part  of  tbe 
complaining  witness,  and  was  completed  the 
moment  the  bribe  was  asked.  It  was  not 
necessary,  therefore,  that  the  p^son  of  whom 
tbe  bribe  vras  solicited  should  ccmsent  to 
give  It,  or  that  he  should  have  any  kind  oit 
an  agreement  or  understandtog  with  the  per- 
son asking  for  It.  People  v.  9gulrea,  supra; 
State  V.  Dumam,  supra.  The  complaining 
witness,  therefore,  coxild  not  be  convicted  as 
an  aifto  or  abettor  to  the  crime  of  asking  a 
bribe,vough  be  doubtless  could  be  convicted 
as  an  aider  or  abettor  In  the  crime  of  receiv- 
ing a  bribe. 

[8]  Viewli^  the  case  In  the  large,  and  up- 
on the  entire  record  before  us,  for  the  rea- 
sons above  set  forth,  we  cannot  say  that 
thwe  has  been  a  **nil8carrlage  of  Justice" 
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herein,  withtn  the  meaning  of  sectloa  4^  of 
article  6  of  the  CcHiBtltntlon. 
Judgment  affirmed. 

Wftooncur:  FINLATSON,  P.  J. ;  WELD- 
ER, J. 


WALTER  V.  ARNOLD,   (Civ.  S600.) 

(District  Coort  of  Appeal,*  First  District,  Divi- 
sion 1,  California.  Dec.  18.  1920.  Hearing 
Denied  by  Supreme  C!oart  Feb.  14,  1921.) 

1.  Laatflord  and  tenant  «=»4I— Lsase  of  build- 
ing held  terminable  by  disposal  of  land  or 
bonding  or  either. 

Where  lease  of  part  of  a  building  was  ter- 
minable on  sale  or  lease  of  the  entire  building 
to  another,  held,  in  view  of  the  parties'  con- 
struction the  words  "building,"  and  "entire 
bonding,"  that  tenancy  could  be  terminated  by 
disposal  of  both  the  land  and  the  building, 
whether  by  sale  or  lease  of  both,  or  a  sale  of 
one  and  lease  of  the  other. 

2.  Landlord  and  tenant  ^94(3)— Notice  to 
quit  tenancy  held  sufficient  In  view  of  lease. 

Where  a  notice  demanding  surrender  of 
premiues  withia  60  days  after  its  receipt  stat- 
ed the  premises  had  been  leased,  while  the 
evidence  showed  the  land  was  leased  and  the 
building  sold,  the  notice  was  sufficient,  the 
lease  permitting  termination  on  lease  or  sale. 

3.  Landlord  and  tenant  «=3r09(2)— Landlord's 
tender  of  agreed  sum  on  sale  of  property  not 
Invalid  because  not  deposited  In  bank. 

Where  landlord  in  writing  made  a  tender 
to  tenant  for  the  remaining  part  of  the  term, 
Co  be  paid  ap<m  racatlon  and  sorrender  of 
premises,  such  money  was  not  required  to  be 
depoaited  in  bank  by  Civ.  Code,  |  1500,  which 
relates  to  the  extinguishment  of  an  obligation 
to  pay  money,  and  not  to  the  extinguishment 
of  a  tenant's  right  to  occupy  premises. 

4.  Landlord  and  tenant  «=3291  (9)— Dsniai  oT 
laadlord's  ability  to  comply  with  agreement 
for  payment  on  sale  of  property  held  evasive. 

In  landlord's  unlawful  detainer  action 
against  a  tenant,  a  claim  that  Uiere  is  no  evi- 
dence to  comply  irith  the  terms  of  dv.  Code,  I 
1495,  in  showing  that  landlord  was  able  and 
willing  to  perform  her  offer  of  payment  is  not 
well  taken  where  there  is  no  denial  that  she 
was  so  able  and  ready  to  pay,  defendant's  plead- 
ing that  he  "denied  that  the  was  able  to  pay 
it,  pursuant  to  hit  contract  so  to  do,"  being 
evasive. 
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'  Appeal  fr<Hn  Superior  Court, 
County  of  San  Francisco;  John 
Judge. 

Action  hy  Hannah  Walter  against  Mm 
Arnold.  Prom  that  portion  of  the  Judgment 
awardlQg  possession  to  plaintiff,  the  defend- 
ant appeals.  Affirmed. 


O.  C.  Blng<^  of  San  Frandsoo,  for  appel- 
lant ' 

SlosB,  At^erman  &  Bradley  and  ESdgar  Sta- 
tcai.  all  of  San  Francisco,  for  revondent. 

WOOD,  Presiding  Justice  pro  tem.  This 
la  an  action  in  unlawful  detainer  to  recover 
possession  of  the  ground  floor  of  a  four- 
story  building  on  Van  Ness  avenue  In  San 
Francisco.  Ttiere  was  a  directed  verdict  for 
posseHsion  of  the  premises,  but  the  court 
submitted  the  qnestlon  of  damages  to  the 
Jury.  The  defendant  appeals  fr<»n  that 
portion  of  the  Judgment  ttiat  awards  such 
possession  to  plaintiff. 

The  lease  under  whidi  appellant,  Arnold; 
entered  into  possession  contained  the  follow- 
ing reservation: 

"It  is  understood  and  agreed  that  the  lessor 
reserves  the  right  to  lease  or  sell  the  entire 
building  in  which  the  leased  premises  are  lo- 
cated, and  in  the  event  such  a  sale  or  lease 
of  the  entire  building  is  made  tbe  lessee  shall 
vacate  and  surrender  tbe  premises  as  soon 
as  he  conveniently  can,  but  in  any  event  within 
sixty  (60)  daya  after  notice  of  sudi  side  or 
lease." 

During  the  occupation  of  the  premises  by  . 
appellant,  and  prior  to  April  29,  1919,  the 
respottdent  agreed  to  lease  the  land  with  a 
new  omcrete  building  to  be  erected  there- 
on in  place  of  tibe  old  one  to  the  Peacoclc  Ho- 
tar  Sales  Company  for  a  period  of  10  years 
from  tbe  completion  of  the  building,  which 
was  to  be  constructed  without  delay  and  com- 
pleted before  January  Irt  following. 

On  April  2l8e  the  old  bnndli^;  was  s^d  to 
a  wredcing  firm.  fHiere  is  a  Aspute  as  to  the 
date  that  tbe  appellant  was  given  notice  of 
this  sale,  but  on  April  29th  he  rec^ved  a 
written  notice  that  the  premlfles  had  beoi 
leased,  that  such  noUce  was  glTm  In  cmpU- 
ance  with  the  written  leate  betwera  her  and 
Arnold,  and  that  he. was  required  to  vacate 
within  60  ^ys  after  receipt  oS  tbe  notice. 
This  action  wbm  commenced  atter  July  2d. 

It  appears  tbat  the  upper  floors  of  the  old 
building  were  reached  only  by  a  stairway 
leading  fmn  the  ground  floor  and  through 
the  main  entrance,  and  Ibat  this  made  It  dif- 
ficult to  obtain  «  tenant  or  toiants  for  Uie 
other  floors.  Tbe  lease  In  tUs  caae  was  mado 
for  a  period  of  but  «ie  year  at  a  monthly  ren- 
tal, payable  mcmOdy,  of  the  suv  of  $200 
per  month  and  1  per  cent  of  tbe  gross  saliw 
In  excess  of  $10,000  per  month.  No-optUm  of 
any  kind  waa  given  to  die  leasee  tor  ^ 
newnl,  or  to  save  bis  tenancy  Ircnn  forfidture 
in  case  of  a  sale  or  lease,  bttt  it  be  was  w- 
quired  to  surrendo-  possession  on  acoonnt  of 
soch  sale  or  lease,  respondent  was  to  pay 
htm  the  sum  of  $^  per  monfli  for  the  re- . 
malnlng  monttu  of  his  term. 

Appellant'  has  cited  authorlttes  to  tbe  ^- 
fect  that  the  word  "buDdlitf'  menttoned  In 
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fl»  reseiratlon  Incliidcs  fte  lanfl  iipon  wbidi 
It  BtaodOt  and  lespoBdent  ecmcedes  that  sadb 
constractton  was  placed  uimi  the  wtnda 
*nnilldiiig"  or  "entire  buUdlng^  by  the  parties 
In  execnting  the  lease. 

App^nt  contends  tbat  lie  cotOd  not  be 
required  to  vacate  and  sarrender  posBeaslon 
upon  a  lease  of  the  land  and  sale  of  the 
Indldbig  tor  wrecking  purposes,  and  that  his 
tenancy  could  not  be  terminated  under  the 
reserration  unless  respondent  either  bcAA  both 
the  land  and  the  Improvements,  or  leased 
both. 

"A  erant  ia  to  be  interpreted  in  favor  of  the 
grantee,  except  that  a  reservatioii  in  any  grant, 
and  eveiy  grant  by  a  public  officer  or  body,  as 
sucli,  to  m  private  party,  ia  to  be  interpreted 
In  favor  of  the  frantor."  <Sv.  Code,  1 1069. 

It  may  be  conceded,  as  claimed  by  upgeX- 
lant,  that  Us  lease  could  not  be  terminated 
by  a  mere  sale  of  the  buUdlag  for  wrecking 
potposes.  likewise  it  may  be  conceded  tbat 
It  could  not  be  terminated  by  a  sale  of  ftM 
laud  only  with  a  reservation  of  the  building. 
Inasmuch  as  the  parties  in  ezeendng  the 
leaae  Intended  that  the  words  "entire  build- 
ing* should  mean  the  land  and  the  building, 
appellant  could  not  have  been  misled  by 
the  statement  claimed  to  have  been  made  Vy 
respondent  at  the  time  and  prior  to  the  ex- 
«entl<si  ot  the  leaae  that  she  desired  to  can- 
cA  the  lease  only  in  the  contingency  "that 
tf  she  was  able  to  lease  or  rent  the  entire 
buflfUng"  or  **lf  she  sold  the  property." 

[11  In  view  of  the  construction  that  the 
parties  tbemselveB  have  placed  upon  the 
-words  "buOdlnir  and  "entire  building."  It 
must  be  beld  tinat  antellant's  tenancy  could 
b«  ttfminated  by  a  disposal  of  both  the  land 
and  buQdlng  whether  it  waa  affected  by  a 
sale  or  lease  of  both  land  and  building,  or  by 
a  sale  of  (me  and  a  lease  of  the  other ;  for 
the  essential  thing  that  the  reservalltm  was 
intended  to  secure  was  an  income  tnmt  the 
entire  land  and  Improvements. 

[1]  It  does  not  follow  that,  because  die 
written  notice  to  sxirrender  the  premises  stat- 
ed that  they  had  been  leased,  while  the  evl* 
dence  showed  tbat  the  land  was  leased  and 
the  building  sold,  the  owner  was  not  entitled 
to  possessicm.  The  lease  contained  no  re- 
quirements as  to  the  form  or  character  of 
the  notice.  The  lessee  agreed  to  vacate  and 
surrender  within  60  days  after  notice  of  sale 
or  lease.  He,  as  a  witness,  testlfie<l  tbat 
around  or  prior  to  April  15th  he  had  knowl- 
edge or  belief  that  the  building  was  to  be 
wrecked. 

In  the  note  to  Pacific  Warehouse  Co.  v. 
HcKenzle  Hunt  Paper  Co.,  Ann.  Gas.  1816B 
at  page  312,  it  is  said: 

"The  rul«  aeems  to  be  that  a  notice  Is  not 
cenatnied  strictly;  it  being  sufficient  if  the 
lutetition  (4  the  party  to  exercise  the  option 
to  terminate  the  lease  is  fairly  communi- 
cated." 


The  sameflanguftge  Is  quoted  in  16  B.  O. 
L.  p.  1113.  In  Be  Oontsworth,  160  N.  T.  114. 
54  N,  B.  66S,  the  lease  cont^ed  a  provision 
that  there  shoold  be  a  renewal  of  the  lease 
unless  the  lesacna  gave  at  least  6  montbs* 
notice  before  the  md  of  the  term  of  their 
election  to  take  possession  of  the  premises  at 
the  expiration  of  the  lease  and  to  pay  for 
the  buildings,  vaults^  and  sidewalks  at  the 
appraised  value.  The  notice  was: 

"We  •  •  •  .  heretv  elect  to  take  posses- 
sion of  the  said  demised  premises,  pursuant 
to  the  provisiMis  of  said  lease,"  etc 

This  was  held  to  be  a  substantial  omnpli- 
ance  with  the  terms  ot  the  lease. 

In  the  Instant  case  the  notice  dwoanded 
a  surrender  of  the  lu'emises  within  60  days 
after  receipt  of  the  notice,  and  it  stated  that 
It  was  given  in  corapUanoe  with  the  terms 
of  that  certain  lease,  etc.  Of  course,  re- 
spondent was  required  to  prove  at  the  trial 
that  In  good  faith  she  bad  disposed  ot  the 
prc^erty  according  to  the  conditions  that  re- 
quired the  tmant  to  sumsidttr  poasesskm. 
We  ctmchide  that  appellant  had  sufficient 
notice  that  the  owner  liad  exa-dsed  her 
prlvHeire  under  the  reeerratlmi  In  the  lease. 

[9]  The  respondent  In  writing  made  a  ten- 
der of  ¥1,000  to  appellant  for  the  remaining 
4  months  of  the  term,  to  be  paid  If  he  would 
vacate  and  surrender  the  premises.  No  ob- 
jection of  any  kind  was  made  to  the  tender. 
It  Is  now  claimed  that  this  tender  was  InsulB- 
dent  to  extinguish  the  tenant's  interest  in 
the  property,  because  the  money  waa  not  de- 
posited In  a  bank,  and  that  such  deposit  is 
made  necessary  by  the  provisions  of  section 
1500  of  the  Civil  Code^  which  reads  aa  fol- 
lows: 

"An  obligation  for  the  payment  of  money  is 
extinguished  by  a  doe  offer  of  payment,  if  the 
amount  ]b  immediately  deposited  in  the  name 
of  the  creditor,  with  some  bank  of  deposit  with- 
in this  state,  of  good  repute,  end  notice  thereof 
is  given  to  the  creditor." 

^ntis  section  does  not  purport  to  refer  to 
the  extinguishment  at  any  obll|;atlon,  other 
than  one  for  the  payment  of  mimey.  When 
applied  to  the  instant  case  It  means  that  the 
obligation  of  respMident  to  pay  to  appeUant 
the  sum  of  f250  per  month  for  the  balance 
of  appellant's  term  has  not  been  "extinguish- 
ed." It  does  not  mean  that  the  obligation  ot 
respondent  to  penult  appellant  to  occupy  the 
premises  Is  not  extinguished- 

[4]  It  Is  claimed  that  there  Is  no  evld«ice 
to  comply  with  the  terms  ot  section  149S  of 
the  CivU  Code  In  showing  that  respondent 
was  able  and  willing  to  perform  her  offer  to 
pay  $1000.  As  to  this,  there  Is  no  denial 
"that  she  is  and  was  ready  *  *  *  and 
willing  to  pay  said  sum  of  one  ttiousa&d  dol- 
lars." AH  the  evidence  Indicates  ttiat  die  was 
at  all  times  able  to  pay  It,  and  there  Is  none 
from  which  A  dtlferent  Intevenee  ««»  be' 
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drawn,  and  ont  at  the  mouth  of  the  appellant 
on  the  witness  stand  it  appeared  ^at  she  was 
wealthy.  Moreover,  the  denial  Ir  evastve,  as 
he  "denied  that  ahe  was  able  to  pay  it,  por^ 
Buant  to  hi9  contract  so  to  do,"  and  we  can- 
not believe  In  view  of  the  record  before  us 
that  aE^llant  Intended  to  make  oath  in  Us 
answer  that  respondoit  had  or  has  not  the 
ability  to  pay  this  sum. 
Tb,e  Judgmoit  is  affirmed. 

We  omcar:  BICHABDS,-  J.;  KERBI- 
OAN.  J. 


W.  J-  80MERS  CO.  V.  SMITH.    <Civ.  3284.) 

(District  Court  of  Appeal.  First  District,  DM- 
Bfon  2,  Galifaraia.   Dec.  16,  1920.) 

1.  Appeal  and  error  «=9553(2)— Party  seeking 
relief  from  order  denying  certified  transcript 
roust  show  dtllgencfc 

A  prime  requisite  for  relief  under  Code  Civ. 
Proe.  I  478,  by  having  a  prior  order  denyingr  a 
motion  to  have  a  transcript  certified  for  use 
on  appeal  is  that  the  part;  daiming  injury 
from  mistake,  inadvertence,  eurprise,  or  ex- 
cusable neglect  shall  show  affirmatively  bis  dOi- 
gence  after  discovering  facts. 

2.  Appeal  and  error  4=>5S3(2)  —  Appellairt 
seeking  rsllef  from  order  denying  motion  to 
vacate  prior  order  held  not  diligent. 

Upon  an  appeal  from  an  order  denying  a 
motion  under  Code  Civ.  Froc  S  473,  to  vacate 
a  prior  order  denying  motion  for  certified  tran- 
script, record  Jteld  not  to  show  dlhgence  on  the 
part  of  appellant. 

Appeal  from  Superior  Conrt,  Olty  and 
County  of  San  Francisco;  Edmund  P.  Me- 
gan, Judge. 

Action  by  the  W.  J.  Somers  Company 
against  J.  L.  Smith,  trustee  for  the  creditors 
of  the  Force  Hewitt  Company.  From  an  or- 
dw  denying  his  motim  to  vacate  a  prior  or- 
der draying  a  motion  to  have  a  certified 
transact  for  use  on  appeal,  the  defaidant 
appeals.  Affirmed. 

Se^  also,  iSS  Pac.  811. 

T.  L.  Smith,  of  Son  Fran<dsoo,  for  appel- 
lant. 

McNalr  &  Stoker,  of  San  Francisco,  for 

respondent. 

BRITTAIN,  J.  The  defendant  appeals  from 
an  order  denying  his  motion,  made  under  the 
provisions  of  section  473  of  the  Code  of  Civil 
Procedure,  to  vacate  a  prior  order  denying  a 
motion  to  have  certified  a  transcript  for  use 
on  appeal  from  a  Judgment  dated  May  15, 
1917. 

The  appellant,  as  trustee  for  the  creditors 
of  the  lessee  of  prc^rty  of  the  plaintiff  cor- 
poration, was  used  for  rent  of  the  premises 


during  his  occupancy  after  the  original  les- 
see had  made  to  him  a  general  asaignmait  for 
the  benefit  of  creditors.  The  Jadgmoit  was 
for  ¥970.85  and  costs.  Motion  for  new  trial 
being  denied,  on  August  21,  1917,  the  atato- 
tory  DoUce  was  given  the  clerk  of  the  ooort, 
and  a  copy  thereof  to  the  offldal  reporter,  f6r 
the  preparation  of  transcript  ot  the  €i&ti.'a 
record  and  the  trial  proceedings.  Notice  of 
appeal  was  filed  nnder  the  alternative  meOiod 
on  Septerob»  IS,  1917.  No  transcript  was 
filed  until  April  4,  1918,  when  notice  was 
given  that  it  would  be  presented  for  settle- 
ment on  April  8, 1918.  Objections  on  several 
grounds  to.  t^  settlement  and  certification 
of  the  transorlpt  were  presoited  to  the  judge 
before  whom  the  matter  was  pending.  The 
record  fails  to  show  formally  when  the  mat- 
t«r  was  submitted,  but,  since  it  appears  fbat 
the  counter  -affldavlts  oa  behalf  of  the  mipel- 
lant  in  reply  to  the  respondmt's  affidairita 
concerning  the  certtflcaticm  were  filed  in  open 
court  on  June  S,  1918,  and  no  further  pro- 
ceedings  b^re  detenolnatlon  appear,  it  may 
be  assumed  tlie  matter  was  sulmiltted  on  tliat 
day  or  abcniay  tihereafter.  Nearly  a  year  lat- 
er, May  14,  1919,  there  was  a  minute  order 
denying  the  motion.  The  moUoa  to  vacate 
this  order  was  noticed  for  June  20,  1919,  on 
the  grounds  of  mistake,  tnadrertence^  sur- 
prise, '  and  exeusaUe  negtoet  ^e  hearing 
was  partly  had  and  postponed  from  time  to 
time  until  Noren^r  14,  1019,  vAen  the  mo- 
tion was  denied.  Notice  of  ^n>^  from  this 
order  was  filed  November  28, 1919.  l%e  type- 
written transcript  beara  a  filing  date  in  the 
superior  court,  January  2, 1920.  It  was  eer- 
tilied  by  the  clerk  and  filed  In  this  court  on 
April  5. 1920.  and  the  appellant's  closing  brief 
was  not  filed  until  September  7. 1920.  It  does 
not  appear  that  any  of  the  many  delays  In 
bringing  up  for  review  the  Judgment  for  rent 
entered  years  ago  were  caused  by  the  re- 
spondent or  Its  attorneys. 

[1,2]  A  prime  requisite  for  relief  under 
the  provisions  of  section  473  of  the  Code  of 
Civil  Procedure  Is  that  the  party  claiming 
injury  from  mistake,  Inadvertence,  surprise, 
or  excusable  neglect  shall  show  afflnnatlvely 
diligence  on  his  own  part  after  discovery  of 
the  facta.  In  the  afildavlts  filed  in  sui^rt  of 
each  of  the  motions  and  in  opposition  to  them 
are  set  forth  at  great  length  many  immateri- 
al and  impertinent  matters.  The  substantial 
statements  relied  on  by  the  appellant  on  the 
motion  to  certify  the  transcript  on  the  appeal 
from  the  judgment  are  that  the  reporter  was 
Inducted  into  military  seiVIce  shortly  after 
the  notice  to  prepare  the  transcript  was  giv- 
en, and  Its  preparation  was  thereby  delayed; 
that  the  reporter,  through  Ignorance  or  neg* 
lect,  failed  to  prepare  the  clerk's  transcript; 
tbat  the  appellant  was  compelled  to  employ 
outside  help  to  have  Ot6  transcript  completed, 
when  It  was  filed  <m  April  4, 1918,  7%  numOis 
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after  the  order  fbr  tbe  transtnr^t  was  glTen. 
He  contended  also  that  there  vaa  an  agree* 
ment  between  himself  and  the  reporter  that 
tbe  clerks  transcript  and  the  reO^rtes'a  traxt- 
Bcrlpt  slionid  cost  oalj  9S1S&.  According  to 
the  rep<H-ter's  affldavli  that  flgnre  was  giv- 
en by  litm  as  an  approximate  estimate  ct 
what  the  reportei's  transcript  sloae  woOld 
cost  The  reporter's  transcript  was  delivered 
to  tbe  appellant  on  November  IS,  1917,  and  In 
January,  iSlS,  the  appellant  and  the  report- 
er, who  were  wrangling  over  the  payment  of 
tbe  rnHirter's  bill,  adlusted  between 
selves  tbsAt  difficulties.  The  appellant  was 
awa7  from  San  Francisco  a  great  deal  of  the 
time  dnring  tbe  arat  S  monttis  of  1018.  His 
stenograiAer,  who  copied  tbe  clerk's  tran- 
script, also  o(vied  for  the  avpe^ienVB  use  the 
reporter's  transcript,  and  a  considerate  por- 
tlon  of  the  d^y  In  Ollng  the  transcript  was 
cansed  by  this  wosk  undertaken  £w  tin  ap- 
p^lant's  beneOt.'  No  stipnlattw  or  ordere 
were  obtained  by  Uie  appelant  for  extenslims 
of  tbe  statntozy  20  days  for  tbe  filing  of  the 
transcript  No  proceedings  were  instituted  to 
compd  the  reporter  to  perform  bis  ^nty,  and 
no  formal  motion  was  made  for  relief  be- 
cause of  Inadvertence  or  excusable  neglect 
The  elmient  of  snrprise  was  wholly  lading: 
Because  of  the  delay  the  cMrtlflcatl<m  of  the 
transcript  was  opposed.  The  facts  were  be- 
fore the  judge  when  the  motion  for  certifica- 
tion was  submitted,  and  in  tbe  exercise  at 
his  dlscreticm.  on  the  conflicting  evidence  be- 
fore blm,  he  might  have  relieved  the  appel- 
lant from  the  consequences  of  delay,  ^e 
certlQcation  was  also  opposed  on  the  ground 
that  the  transcript  was  unreliable  because 
for  a  period  of  something  over  4  months  it 
had  been  out  of  control  of  tbe  coturt,  and 
vrtdle  no  suggestion  Is  made  that  it  bad  been 
In  any  way  altered  It  was  argued  that  the 
statute-  contemplates  the  transcript  shall  re- 
main exclusively  under  the  control  of  the 
court,  to  the  end  that  tiie  certifying  judge 
may  rely  upon  the  assurances  of  verity  giv- 
en by  the  reporter  and  the  tierk.  It  was  also 
maintained  that  for  the  same  reason  the  stat- 
ute zeq[uires  the  transcr^t  iw^red  under 
tbe  new  method  to  be  filed  by  the  reporter. 
A  fourth  objection  was  that  certain  exhibits 
had  been  omitted  from  the  transcript,  bat  the 
respondeat  admits  that  this  could  have  been 
obviated.  It  does  not  appear  necessary  at 
this  time  to  consider  the  other  objections. 
Upon  the  question  of  delay  and  its  excuse, 
the  Judge,  ui>on  evidence  susceptible  of  a  con- 
stxoctlou  favorable  to  either  parQr,  decided 
tbe  matter  against  the  appellant  ■  It  the  de- 
cision bad  been  made  promptly  and  the  mo- 
Hou  to  vacate  the  order  had  been  made  upcm 
the  showing  now  before  the  court '  It  could 
not  be  detmoined  that  there  was  an  abuse  of 
judicial  dlscreti<n  In  denying  the  motikm. 
Murpby  T.  BteUln&  138  OaL  643,  72  Pac 


17«;  Miller  v.  American  Central  Ins/  Co.,  2 
Cal.  App.  274.  83  Pac  28S,  No  new  matter 
of  substance-  pertinent  to  the  motion  was 
iwesented  by  Hie  affldavlts  tm  the  seomd  ap- 
plication. The  only  sbowlng  of  mistake,  in- 
advertence, and  neglect  was  a  r^titlon  of 
wbat  had  been  urged  <mi  the  firat  motion,  and 
apparently  the  only  surprise  was  that  the 
former  dedsitm  was  contrary  to  the  ai^- 
lanfs  expectations.  There  1^  no  showing 
that  during  tiie  loi^  period  of  nearly  a  year 
that  the  first  motion  was  under  submls^on 
tbe  appellant  took  any  measures  to  bring 
about  its  determination.  The  entire  record 
fails  to  show  any  diligence  on  the  part  of 
the  appellant  In  bringing  to  hearing  an  ap- 
peal from  a  judgment  which  la  presumably 
correct  and  of  which  the  prevailing  party 
was  ostensibly  entitled  to  llie  fruits  nearly 
4  yeara  aga 
The  order  ai^ealed.  from  Is  affirmed. 

We  concur:  IfANODON,  P.  J.;  NOUBSE,  7. 


YOLO  WATER  &  POW£R  CO.  V.  EDMAND8 

et  al.  (Civ.  1857.) 

(District  Court  of  Appeal,  Third  District,  Oali- 
fornfa.  Dec.  17,  1920.  Hearing  Denied  1^ 
Supreme  Court  Teh.  14,  1921.) 

1.  Appeal  aMI  error  «»959(l)— PleailRi 
236(1)— Anesdmenta  atlowed  wIMi  great  lib- 
erality. 

The  allowance  of  an  amendent  to  pleading 
when  not  of  course  rests  In  the  soond  discre- 
tion of  the  trial  court,  and  the  appellate  court 
will  not  interfere  with  this  discretion  uidesa 
it  has  been  abused,  but  the  policy  <^  the  law 
is  to  allow  amendments  with  great  liberality 
to  the  end  that  exact  justice  may  be  done  and 
complete  justice  may  be  reached. 

2.  Eminent  domain  •^194— Plaintiff  entitled 
to  amend  desoriptlba  of  lands  aought  to  Jm 

condemned. 

The  conrt  erred  in  deoTing  the  plaintiirs 
motion  to  amend  Its  description  of  the  lands 
sought  to  be  condemned  so  as  to  leave  lands 
above  high-water  mark,  thus  waiving  the  ifgbt 
to  condemn  lands  below  the  high-water  mark, 
since  Code  Civ.  Proc.  |  12558^  confers  upon 
plaintiff  right  to  abandon  the  proceeding  at  anj 
time,  although  the  plaintiffs  set  up  in  their  an- 
swer a  claim  for  damages  by  way  of  compen- 
sation for  the  taking  the  lands  sought  to  be 
condemned  if  condemnation  be  granted. 

3.  Evidence  «=3l  13(19)— Valuation  of  asssssor 

not  evidence  of  market  value. 
Valuation  placed  upon  land  by  tbe  assessor 

is  not  evidence  of  market  value. 

Appeal  from  Superior  Court  Mendocino 
County;  J.  Q.  White,  Judge. 

Actltm  tbe  J^Ao  Water  &  Power  Gran- 
pany  against  William  Q,  Edmands  and 
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otben.    Tram  an  adTem  judgment,  tite 
plaintiff  appeals.  Beversed,  with  directions. 
See,  also,  187  Fac.  756. 

Theodore  A.  Bell,  of  San  Francisco,  Ar- 
thur O.  Huston,  of  Woodland,  and  W.  P. 
ThomaB,  of  TJklah,  for  appellant. 

John  8.  Partridge,  of  San  Frandsco,  H.  B. 
Wltherspotm,  of  r^akeport,  Preston  &  Pres- 
ton, of  Utdah,  and  Ben  O.  Jones,  of.  Lake- 
port,  for  respondents. 

PRKWETT,  Presiding  Justice  pro  tem. 
Action  In  condemnation.  This  action  was 
bronght  by  the  appellant,  a  public  service 
corporation,  against  defendants  and  some 
200  other  persons  to  condemn  certain  real 
property  situated  on  the  shores  of  Clear 
Lake,  In  I^ke  county,  in  this  state.  The 
action  was  dismissed  as  to  all  save  the 
above-named  defendants,  respondents  herein. 
After  a  trial  by  jury  a  Judgment  was  ren- 
dered by  the  superior  court  of  the  county  of 
Mendocino  on  the  22d  day  of  October,  1917, 
condemning  the  lands  sought  by  the  appel- 
lant and  fixing  the  damages  at  the  groBS 
sum  of  $105,600. 

Clear  Lake  is  a  navigable  body  of  water 
situated  at  a  considerable  elevation  above 
the  valley  lands  of  Yolo  county.  Its  only 
outlet  is  Cache  creek.  This  stream,  after 
leaving  the  lake,  finds  Its  way  down  a  nar^ 
row  and  rocky  canyon  toward  the  valley,  and 
its  waters  finally  reach  the  ocean.  The 
drainage  of  the  lake  covers  a  territory  on-, 
bracing  some  500  square  miles,  and  its  shore 
line  is  about  100  miles  in  length.  The  land 
along  this  shwe  line  la  owned  by  a  large 
number  of  farmers,  stated  to  be  about  200 
1b  number.  On  Qie  north  shore  of  an  arm 
of  the  lake,  called  Robinson  Lake,  are  locat- 
ed the  properties  of  the  defendants.  The 
normal  fluctnatlona  of  the  waters  of  the  lake 
are  from  zero  on  the  Jtumsey  gauge  to  7 
or  8  feet  above  that  mark,  while  the  extreme 
fluctuations  are  nearly  twice  that  figure. 
This  action  was  commenced  in  April,  1012. 

The  appellant  has  heretofore  constructed 
In  Cache  creek  an  impounding  dam  of  suffi- 
cient hei^t  to  raise  the  waters  of  Clear 
Lake  to  the  10-foot  mark  on  the  Rumsey 
gauge.  Tbia  height  Is  anfOcIait  to  restdt  tn 
the  Inundation  of  a  large  area  of  lowlands 
around  the  margin  of  the  lake,  which  lands 
during  1^  large  part  of  the  year  Q.rc  free 
from  water.  This  renders  necessa^  the  con- 
demnation of  such  of  these  marginal  lands  as 
are  reduced  to  private  ownership.  It  ap- 
pears from  the  evldraice  In  the  case  that 
respondent  Harriet  L6e  Hammond  claims 
about  15.40  acres  of  land  below  the  zero 
mark,  about  SO  ftcres  between  the  zero  mark 
and  the  7:50  mark,  and  7.04  acres  between 
the  7:56  mark  and  the  10-foot  mark.  In 
the  W.  O.  EdmandB  tract  No.  1  there  ore 
about  164.S1  acres  between  the  lero  mark 
and  the  7:06  mark  and  about  10.47  acres 
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between  that  maA  and  Qia  10-foot  mark. 
In  the  W.  O.  Edmands  tract  No.  2  there  are 
about  I6J26  acres  below  the  zoo  mark, 
about  41.81  acres  between  the  aero  mark  and 
the  7:66  mArk.  and  about  4.16  acres  between 
that  mark  and  the  10-foot  mark.  In  the 
estate  of  C  M-  Hammond  tract  tbei«  are 
about  25.43  acrea  below  the  sero  mark,  about 
215.28  acres  between  the  sero  mark  and  the 
7:50  mark,  and  about  13.66  acres  between 
that  mark  and  ttw  10-foot  mark. 

These  figures  aggregate  SlJOO  acres  bdow 
the  zero  mark;  472.65  acres  between  that 
mark  and  the  alleged  high-water  level  at 
7 :5e.  This  leaves  but  8533  acres  above  the 
latter  mark.  The  adlon  was  bron^t  to 
condenm  the  whole,  bat  the  lAaintlff  now 
seeks  an  amendment  waiving  as  to  all  below 
the  hi£^-water  mark. 

This  would  restrict  the  condemnation  to 
the  above-mentioned  86.88  acres.  The  real 
controversy  In  the  case  is  •whether  or  not 
the  plaintiff  must  be  compelled  against  its 
wish  to  condemn  and  pay  for  the  tract  of 
472.66  acres  lying  below  high-water  naark. 

Before  any  Jurors  were  sworn  to  try  the 
case,  the  plaintiff  asked  leave  to  file  an 
amended  complaint,  which  differs  in  three 
particulars  from  the  original  complaint 
First,  it  claims  certain  riparian  rights,  but, 
as  the  court  exercised  its  discretion  later 
in  the  case  and  allowed,  in  substance,  this 
portion  of  the  amendment,  the  point  requires 
no  further  notice  at  this  time.  A  second 
point  is  a  claim  of  right  to  fiood  the  lands 
up.  to  the  high-water  mark,  under  the  theory 
that  these  lands  constitute  In  law  a  part  of 
the  bed  of  Clear  Lake,  and  as  such  are  In- 
alienable by  the  state  by  means  of  the 
swamp  land  patents  under  which  the  defend- 
ants claim,  and  that  therefor^  Lbe  defend- 
ants, having  no  title  thereto,  have  no  right  to 
forbid  the  plaintiff  from  flooding  them.  The 
third  point  is  a  waiver  by  the  plaintiff  of  all 
claim  in  this  action  to  condemn  any  lends 
except  the  small  tract  of  86.38  acres  lyios 
above  high-water  mazk.  This  miver  Is 
based  upon  the  assumption  that  the  state 
owns  all  lan^  below  the  hlgji-water  mark  in 
virtue  of  its  soverdgnty,  as  above  set  oat 
(ChnrchUl  v.  Klngsbnxy,  178  Gal.  664,  1T4 
Pac.  829,  and  Maginnls  v.  Hnributt,  198  Pac 
606,  No.  1694.  October  term,  1920,  and  earlier 
cases),  and  on  the  fnrtbra  assumption  that, 
the  state,  bidding  the  same  in  peit>etnltT  in' 
trust  for  the  benefit  of  the  people  of  the' 
state,  could  not,  at  least  under  the  swamp 
land  acts,  convey  any  title,  and  that  there- 
fore the  defendimts  have  no  tUle  tibat  could 
be  condemned.  It  weks  by  ttie  amendmoit* 
In  effect,  to  dismiss  so  mudi  of  Its  action 
as  relates  to  these  lands  Ijti^  below  high- 
water  mark.  The  importance  of  tbia  point  Is 
seen  when  It  Is  recalled  that  the  jury  by 
its  verdict  awarded  the  very  la^  sum  of 
$105,600  as  damages,  and  this,  too,  for  lands 
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vrhltib  In  the  year  1912  mnd  ereir  refti  since 
bave,  in  connection  witb  900  acres  ct  ottua 
lands,  niJiiHTig  a  total  of  about  1,400  acres, 
rented  for  the  Insignificant  sum  of  $400  per 
annxim.  Less  than  30  acres  have  been  re- 
duced to  cultlvatloa,  and  the  Income  derived 
from  this  coltlTatlon  la  not  Included  within 
the  above  rental.  The  motion  for  leave  to 
amend  was  denied. 

Before  offering  any  evidence,  the  plaintiff 
renewed  Its  motion  to  amend,  bnt  in  this  last 
motion  it  asked  only  to  amend  Its  descrii^ 
tlon  of  the  lands  sought  to  be  condemned  so 
as  to  leave  only  the  above  acres,  thus 
waiving  tbe  right  to  condemn  in  this  action 
the  tract  of  472.60  acres.  This  motion  also 
was  denied. 

[1,  21  Conceding,  without  deciding,  that 
the  action  of  the  court  in  denying  the  first 
motion  sbonld  be  upheld  on  the  ground  that 
the  plaintiff  was  seeking  to  raise  conflicting 
claims  to  lands  which  In  tbe  same  amend- 
ment It  was  excluding  from  condemnation, 
it  is  clear  that  the  second  motion  to  amend 
should  have  been  allowed.  It  is  true  that 
tbe  allowance  of  an  amendment,  when  not 
of  course,  rests  usually  In  the  sound  discre- 
tion of  the  trial  court,  and  this  court  will 
not  interfere  with  the  exercise  of  such  dis- 
cretion unless  It  has  been  abused.  But  the 
policy  of  tbe  law  Is  to  allow  amendments 
with  great  liberality,  to  tbe  end  "that  exact 
Justice  may  be  done"  and  "complete  justice 
may  be  reached.** 

This  motion  differs  from  the  ordinary  mo- 
tion to  amend  in  that  the  plaintiff,  instead 
of  trying  to  support  a  defective  allegation. 
Is  really  conceding  to  the  defendants  a  part 
of  th^  claim  as  set  out  in  their  answer. 
The  answer  denies  the  right  of  plaintiff  to 
condemn  and  the  neces^ty  for  the  con* 
demnation. 

Tbe  plaintiff  to  Qie  extent  of  this  472.65- 
ttcre  tract  is  conceding  this.  The  motion  la. 
in  substance,  a  dismissal  as  to  a  portion  of 
the  property  in  controversy.  The  defendants 
are  In  no  wise  injured  by  the  dismissal,  since 
they  are  prevailing  In  their  contention  to  the 
extent  of  the  dismissal. 

Bnt  condemnation  proceedings  stand  in  a 
class  by  themselves.  Section  i255a  of  the 
Code  of  GlvU  Procedure  confers  upon  a 
plaintiff  in  eondenmatioa  tbe  unconditional 
right  to  abandon  the  proceeding  at  any  time 
during  tbe  trial  and  even  after  Judgment. 
And  before  tbe  enactment  of  this  section  It 
wa«  held  In  Pool  v.  Butler,  141  Cat.  46,  74 
Pac.  444: 

"The  proceeding  in  emiaeat  domain  is  an  ex- 
•reiis  of  tba  svrflnigB  power -of  the  state. 

*  *  *  It  is  an  adversary  proceeding  wherein 
the  state  approi^iates  the  land  for  the  use  of 

the  public.  •  •  •  But  a  plaiutifC  seeking  to 
condeton  land  for  a  public  use  does  not,  by 
bringing  tbe  action  to  condemn,  bind  bimself 
to  take  the  land.   •  *   •  Hence  a  plaintiff 

*  *  *  1b  conceded  to  have  a  right  to  abandon 
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the  proeeedittg  and  decline  to  take  the  land. 

*  *  *  I  think  plaintiff*  had  the  right  to  abvi- 
don  at  any  lime  before  the  defendants  were 
willing  to  receiTs  it,  or  were  in  a  position  to 
demand  it," 

Prom  the  foregoing  many  portions  of  the 
opinion  not  relevant  to  this  case  are  omitted. 
Tbe  Pool  Case  Is  mentioned  with  approval  in 
Uncoln  Northern,  etc.,  v.  Wlswell,  8  Cal. 
App^  678|  9T  Pac.  CS6,  lAereln  the  court 
adds: 

"In  the  proeeedhig  under  tlie  statute  to  con- 
demn there  is  no  element  of  contract** 

The  court  in  that  case  quotes  from  Lewis 
on  Eminent  Domain,  1 666,  as  follows : 

"The  weight  of  authority  is  that,  in  the  ab- 
aenca  of  statutory  provisioD  upon  the  questioB, 
the  effect  of  proeeedinis  for  condemnation  ts 
dmply  to  fix  the  price  at  which  the  party  eon- 
demning  can  take  the  property  sought,  and  that 
even  after  confirmation  or  judgment  the  pur- 
pose of  taking  ths  pn^rty  may  be  abandoned 
without  incurring  an;  liability  to  pay  the  award- 
ed judgment." 

It  Is  true  that  the  plaintiff  In  tliAs  casa 
does  not  seek  by  amendment  to  lUtmndon  its 
entire  dalm,  bat  the  fkict  that  it  could  at 
any  tlnie  have  done  m  atgnea  that  It  might, 
in  the  same  mannw,  by  emwidfiMmt  seasimr 
ably  offered,  abandon  a  portion  thereof. 

In  Crosby  v.  Clark,  1S2  CaL  1.  6S  Pac. 
1022,  the  conrt  says: 

"Amendments  to  pleadings  so  as  to  ttiaUe 
tbe  party  to  prove  all  the  facts  necessary  to  his 
cause  of  action  or  defense  are  favored.  If  by 
reason  of  such  amendment  the  opposite  pSrty 
is  taken  by  surprise,  the 'cense  can  be  contin- 
ued, or  time  allowed  to  meet  the  amendment,  or 
su<di  other  terms  Imposed  as  nay  be  Jast  under 
the  drcomstances.  It  can  very  rarely  happen 
that  a  court  woald  be  Justified  in  refusing  a 
party  leave  to  amend  his  pleading  so  that  he 
may  properly  present  his  case"— and 'citing  sev- 
eral eases  In  support  thereof. 

Ib  tbe  above  ease  tbe  amendment  was  al- 
lowed after'  the  completiM  of  the  trial. 

Although  the  defendants  set  np  in  their 
answer  their  claim  for  damages  by  way  of 
compensation  for  taking  the  lands  sought  to 
be  omdemned,  such  claim  la  not  a  cross- 
demand  nor  Is  it  in  the  ordinary  sense  a 
claim  for  affirmative  relief,  since  they  ask 
snch  relief  only  in  the  event  that  the  prayer 
of  the  plainfifP  in  condemnation  be  granted. 
In  no  sense  Is  It  such  an  Independent  demand 
for  affirmative  relief  as  might  be  prosecuted 
to  Judgment  either  in  this  or  any  other 
action  in  the  event  that  the  plaintiff  should 
be  nonsuited.  A  dismissal  of  any  portion  of 
tbe  demand  of  the  plaintiff  carries  with  it 
a  corresponding  portion  of  the  claim  of  the 
defendants.  With  the  reasons  for  the 
amendment  by  the  plaintiff  and  the  wisdom 
thereof  we  are  in  no  way  concerned.  We 
conclude  that  It  had  a  right  to  waive  a  por- 
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tlon  of  its  demand.  Since  this  amendment 
eliminates  the  entire  tract  situated  below 
high-water  mark  from  the  action  so  far  as 
concerns  its  condemnation,  it  eliminates  also 
the  claim  of  the  plaintiff  that  It  has  a  right, 
as  agent  of  the  state,  to  flood  this  tract. 
Snch  claim  is  not  a  part  of  the  condemnation 
proceeding  and  cannot  be  litigated  therein. 
The  court  would  have  power,  If  the  occa- 
sion demanded  that  conrse,  to  determine  con- 
flicting claims  to  the  land  sought  to  be  con- 
denmed,  bnt  not  to  go  beyond  that  point  and 
adjudicate  claims  to  other  lands  not  Bought 
to  be  condemned. 

[8]  Other  alleged  errors  do  not  require 
special  notice.  It  may  be  added,  however, 
that  the  court  did  not  err  In  the  then  state 
of  the  pleadings,  In  denying  to  the  plaintiff 
the  right  to  Introduce  In  evidence  the  various 
title  papers,  although  on  a  retrial  of  the 
case  on  the  amendment  these  documents 
should  be  admitted..  The  valoatlon  placed 
upon  the  property  by  th«  aasesBor  Is  not  evi- 
dence of  market  value. 

The  Judgment  Is  reversed,  and  the  trial 
court  is  directed  to  permit  the  plaintiff  to 
amend  its  complaint. 

We  coiunir:  HABT,  J.;  BURNDTT,  3, 


MERCANTILE  TRUST  CO.  OF  SAN  FRAN- 
CISCO V.  SUNSET  ROAD  OIL 
CO.  at  al. 

DANIEL  V.  CROSS. 

(Civ.  3483.) 

1  District  Oonrt  of  Appeal,  rirst  District,  Di- 
vlsfoD  2,  California.  Dec.  22,  1920,  as  Modi- 
fied Jan.  S,  1921.  Behearlng  Denied  Jan.  17, 
1921.  Hearing  Denied  by  Supreme  Court 
Feb.  17,  1921.) 

t .  MertoauM  «Ba>479— THIe  0f  advem  dalm- 
anU  let  trMIe  la  foraoletKn  prtOMdhiBe. 

In  a  foreclosure  proceedug*  tiie  court  can- 
aot  try  th«  title  of  those  daiming  adversely 
to  both  the  mortgagOF  and  the  mortgagee,  al- 
thoQgh,  if  the  adverse  claimants  subject  them- 
selves to  the  jurisdiction  of  the  court  in  the 
foreclosure  suit,  it  being  before  a  court  of 
equity,  complete  justice  may  be  done. 

3.  MortfafOB  ^9»465^2  —  la  fofeelosura  pro- 
esadliiga  Murt  fwild  lOt  aanal  sala  oa  wmoh- 
tion  la  partition  pnmadlag. 

In  foreclosure  proceedings  the  court  was 
without  power,  in  ancillary  proceeding  on  peti- 
tion of  the  receiver  in  the  foreclosure,  to  an- 
nul an  execution  sale  of  the  premises  in  parti- 
tion suit  or  restrain  the  purchaser,  who  was 
not  a  party  to  the  original  foreclosure  proceed- 
ings, from  KiUine  or  dealing  with  his  claim, 
but  co<dd  restrain  the  purchaaer  from  interfer- 
ing with  the  receiver's  posseuion. 


Appeal  from  Superior  Court,  Kem  Coanty; 
Howard  A.  Peairs,  Judge. 

Action  by  the  Mercantile  T^ust  Company  of 
San  Francisco  against  the  Snnset  Road  Oil 
Company,  in  which  John  Daniel  was  appoint- 
ed receiver,  and  others.  From  an  order  made 
on  the  petition  of  the  receiver  vacating  an 
executloai  and  enjoining  B.  H.  Cross  from 
selling  or  dealing  with  his  claim  thereunder 
or  from  interfering  or  attempting  to  Inter- 
fere with  the  recelvw's  possession,  R,  H. 
Cross  appeals.  Order  reversed  In  part,  and 
affirmed  In  part. 

See,  also,  m  GaL  451,  188  Pac.  108.t;  176 
Cal.  458, 168  Pac.  1036;  176  Cal.  461, 168  Pac. 
1037. 

Arthur  H.  Brandt  and  R.  EL  Cross,  both  of 
San  Francisco,  for  an>ellanL 

Geoi|;e  VL  Wbltaker,  of  BakeraMd*  Cor  re- 
spondent. 

LANGDON,  P.  J.  This  Is  an  appeal  tiom 
an  order  by  the  superifn-  court  of  tha  county 
of  Kem  on  Oie  action  of  Mercantile  O^nst  Oa 
of  San  Frandaeo  t.  Sunset  Road  OH  Ca  te- 
catlng,  annulUug,  and  setting  aside  on  execn- 
tloa  sale  of  certain  real  property  nt  whldi 
R.  H.  Cross,  Oie  appellant;  was  the  purchaser, 
and  permanently  enjoining  him  from  selling, 
mortgaging,  pledging,  hypothecating,  or  In 
any  oth»  way  deposing  it  or  attempting  to 
dispose  of  the  proper^,  and  from  Interfering 
or  attempting  to  Interfere  with  the  posaession 
of  the  receiver  thereof.  The  proceeding 
which  terminated  In  this  order  was  a  C(A- 
lateral  proceeding  in  that  action,  and  It  Is 
necessary  to  make  a  somewhat  extmded  state- 
ment of  the  facts  because  of  their  c(Hnplextty. 

On  the  lltb  day  of  HaEOi,  1911«  the  Mer- 
cantile Trust  Company  of  San  Fran(dseo  com- 
menced an  action  In  the  superior  court  of  the 
county  of  Kem  against  the  Sunset  B<»d  OH 
Company  and  others  for  the  purpose  of  fore- 
closing a  mortgage  givrai  by  tba  Sunset  Boad 
OH  Company  to  the  Mercantile  Trust  Com- 
pany of  San  Francisco  as  aecurlt7  for  a  bond- 
ed  tndebtednefu  of  ^aoofiOH.  In  that  action 
John  DanM  ma  on  the  18th  dar  of  Mardi, 
1911,  app<^ted  reeelvor. 

On  the  20th  day  of  December,  1916,  the  re- 
ceiver filed  in  tids  foreclosure  acdon  a  petl- 
tifm  pnylng  for  an  order  adjudging  the  ap- 
pellant bere,  wbo  was  not  a  party  to  that  ais 
tlon,  gnllty  of  contempt  of  court,  and  ftw  an 
order  permanently  enjoining  him  from  Inter- 
fering or  att«ni>tlng  to  Intertere  with  the 
possession  of  the  reoelver  of  certain  real 
property  therein  described,  and  from  in  any 
manner  dbvKwlns  or  attempting  to  dbvoae  <^ 
it.  As  a  basla  for  such  an  wdw  the  leoelw 
alleged  diat  appellant  bad  been  the  attorney 
for  the  plalntlflta  in  a  cntaln  partlttoa  a» 
tlon  entitled  Anita  M.  Dewey  and  D.  W.  Hob- 
s(Hi  T.  H.  A.  Blodget,  Snnset  Boad  OU  Co., 
Mercantile  Trust  Oo.  of  San  Francisco^  et  aL, 


^For  oUier  caMs  sw  um*  tovto  and  KST-NUHBEIt  la  all  Ke7-Niunb«r«d  Dlc«b  and  Indbxw 
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wbldk  lud  been  oonunenced  in  tbe  snperiw 
court  of  Stem  eonntgr  oo  April  26, 1010;  that 
a  final  decree  bad  been  made  and  entered  In 
Out  action  oo  fbe  6tii  day  of  Angast.  1918; 
dut  on  tbe  lOtb  day  of  December,  1918  ai>- 
pdlant,  actlag  as  tbe  atfcwney  for  tbe  plain- 
tifb  in  that  action,  had  caused  an  ezectitlon  to 
be  isnied  to  tbe  dieriff  of -ttie  county  of  Kern 
dlreetliv  blm  to  levy  npon  and  aeli  under 
execution  certain  real  prc^rly  belonging  to 
tbe  Sniuet  Road  00  Oompany,  and  whlcb 
bad  been  aet  aaida  to  it  in  tbat  action;  tbat 
tUs  execotlon  was  Issned  for  the  purpose  of 
enfiHrdug  and  saUsfytDg  a  judgment  for  «08t8 
whlcfa  had  bete  fixed  and  Impoeed  aa  a  lien 
en  tbat  looperty  by  tbe  final  decree  tn  tbe  ao> 
tlon;  Oat  a  sale  on  andi  execatlon  was  bad 
on  Jaimary  28,  VUA,  at  whlifh  aK>eUant  be- 
came tbe  pawdiBMer;  that  a  oertiflcate  of  sale 
bad  been  lamicd  to  blm;  tbat  tbereafter,  and 
on  the  17th  day  of  May,  101K,  be  bad  recelTed 
a  flberifE^  deed;  ttiat  said  real  xnoperty  so 
levied  npon  and  sifld  was  a  porticu  of  tbe 
PH^er^  eorered  1^  the  mMteagB  given 
tbe  Sunset  Road  Oil  Company  to  the  Mercan- 
tile Tmst  Oompany,  and  a  part  of  tbe  sub- 
Ject-matter  oof  flie  foredoanre  action  in  wblcb 
petitioner  bad  beoi  mpj/ointeA  recelTSr;  tbat 
vpaa  bis  appctetmoit  he  lud  altered  into 
poBseeslon  of  said  pn^ert?*  tbat  nsittter  tbe 
plalntU&i  In  tiie  partttica  actifm  nor  R.  H. 
cross  bad  obtained  leave  from  tiie  court  In 
tbe  action  of  Itecantile  Trust  Go.  of  San 
Frandseo  Snnset  Bond  OU  Oo.  et  aL  to 
IsBoe  said  execution,  taiA  tbat  tbe  same  vas 
Issued  without  tbe  knowledge  and  witbont 
tiie  «itboilt7  of  tbe  court  baving  Jurisdiction 
of  tbat  actKm;  tbat  appelant,  acting  under 
ttie  sbearitTa  deed  was  claiming  to  own  said 
lands,  and  was  endeavoring  to  sell,  mortgage. 
Ifledg^  bypetbecate,  <x  otherwise  dispose  of 
th«oa;  and  tbat  be  was  Interfering  wltb  the 
pMseeaion  of  the  receiver  and  was  ttireaten- 
Ing  to  di^osseBs  blm. 

Upon  tbe  filing  of  this  petition  the  court 
Issned  its  order  requiring  appellant  to  appear 
b^re  it  on  tbe  30th  day  of  December,  191Q, 
to  show  cause  why  be  should  not  be  adjudg- 
ed guilty  of  contempt  and  pennanaitlf  en- 
Jfrtned  and  restrained,  as  prayed  for  by  tbe 
p^tioner,  and,  without  requiring  any  bond 
<m  tbe  part  of  the  petitioner,  restrained  ap- 
pellant from  Interfering  or  attempting  to 
interfere  with  bis  posaeselon  and  from  sell- 
ing or  otherwise  disposing  of  tbe  property. 
On  January  22, 1917,  to  which  date  tbe  bear- 
ing bad  been  continued,  appellant  specially 
appearing  for  that  purpose,  moved  tbat  tbe 
petition  aaa  all  looceedings  <m  the  receiver's 
an)Ucati<m  be  dismissed  on  tbe  ground  that 
the  court  was  without  jurisdiction,  and  tbat 
any  order  made  In  conformity  with  the  pray- 
er of  the  jwtltion  would  be  in  excess  of  the 
power  of  tbe  court  Reserving  bis  rights 
under  his  motion  to  dismiss,  appellant  then 
filed  a  demurrer  and  answer  to  the  petltloo.  < 
ISie  motlOD  to  difluisB  was  taken  under  sub* 
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mission  and  was  thereafter  denied,  and  tbe 
demurrer  to  tbe  petition  was  overruled,  ^Die 
court,  by  its  ordw,  kcipt  tbe  restraining  or- 
der In  fcnrce  nntu  a  final  beortiv  sbould  be 
had  en  the  petition  and  order  to  show  cause. 

Upon  the  denial  of  bis  motl<m  to  dismiss 
ainieUant  petltlmked  tbe  Supreme  Oourt  for  a 
writ  of  pnAlbittcm  to  be  directed  to  tbe  low- 
er  court  restraining  it  from  further  ivocsed- 
lugs  OB  tike  petition.  An  alternative  writ  was 
Issued,  but  <m  the  day  before  the  writ  was 
made  retomaUe  the  lower  court,  upon  the 
ez  parte  ai^licatloa  of  tbe  rec^vw,  vacated 
and  aet  aside  the  or6Bt  prevlomriy  made,  and 
entered  a  new  order  nunc- pro  tunc  as  of  Feb- 
ruary 20,  1917,  tbe  date  of  tbe  original  or> 
der.  By  Uils  last  order  appellant^s  motion  to 
dismiss  was  In  part  granted,  and  tbe  pro- 
ceeding, ao  far  as  It  sought  a  judgment  of 
contempt  against  him,  dismissed.  The  order 
reatralnlng  blm  from  Interfering  with  tbe 
possession  of  tbe  reoelver  and  from  e^Oing  or 
otherwise,  dlspoaing  of  tbe  property  was  kept 
In  force,  however,  and  be  was  required  to 
show  cause  why  a  pmaanent  Injunctitm 
sboold  not  tosue  as  priced.  O^iereafter  ttie 
Judge  of  tbe  lower  court  filed  a  return  to  ap- 
p^anfs  petltifm  for  a  writ  of  prohibition,  in 
which  he  seC'fort^i  Ids  action  in  vacating  the 
prior  order  and  eotering  tbe  new  order  nunc 
IHnsktunc.  raiereupon  tbe  Supreme  Court, 
holding  tbat  an  appeal  would  Ue  from  any  in- 
Junetloo  wbbA  might  be  Issned  in  said  pro* 
eeedlng;  disduirsed  tbe  alternative  writ. 

On  June  21, 1917,  qppeUant  served  snd  filed 
his  affidavit  and  motion  based  thoeon  t<xe  an 
order  transferring  the  proceeding  to  another 
department  ct  tbe  court,  or  that  another 
Judge  be  called  la  to  bear  It  tm  tbe  ground 
flut  be  could  not  have  a  fair  and  Impartial 
trial  because  of  the  bias  and  prejudice  of  the 
judge  before  whom  it  was  then  pending.  The 
motion  was  noticed  for  the  29tb  day  of  June, 
1917,  to  which  date,  by  consent,  the  hearing 
bad  been  continued.  On  that  date,  over  tbe 
objecticKV  at  appellant  that  they  came  too 
late,  counter  affidavits  were  filed  and  the  mo^ 
tlon  was  denied. 

Upon  the  denial  of  the  said  motlfm  petition- 
er, without  having  glvm  any  previous  notice 
thereof  to  appellant,  or  to  his  attorney,  and 
without  baving  served  Ms  proposed  amend- 
mente,  moved  the  court  for  leave  to  file  an 
amended  petition  and  requested  a  new  order 
to  show  canse  and  a  continuance.  Over  ap- 
pellant's objectl<Hi,  this  motion  was  granted. 
Tbe  ftmraded  petltim  was  accordingly  filed, 
in  which  all  allegations  bearing  upon  the 
charge  of  contempt  were  omitted.  Anlte  M. 
Tec  (formerly  Anita  M.  Dewey)  and  B.  W. 
Hobson  were  joined  as  parties,  and  the  pro- 
ceeding converted  from  one  of  contempt  to  a 
proceeding  to  vacate  and  set  aside  the  execu- 
tlcm  sale  which  had  been  had  In  tbe  case  of 
Dewey  and  Hobson  v.  Blodget  et  ,aL  Tbe  re- 
straining order  which  had  beem  Issued  on  the 
filing,  of  tbe  OTiginal  petition  wu  dissolved* 


Digitized  by  Google 


BEPOBTSB 


and  a*  court  immedUtely  lamed  a  now  re- 
Btnlning  <ird«r  In  tlte  same  fono.  Appelant 
demanded  the  filing  of  a  bond  by  tbe  peti- 
tioner before  the  Issuance  of  the  restraining 
order,  bat  Boch  bond  was  not  required  by  the 
court 

Upra  thefaearlnK  ofl  Om  smended  petltiim  vt 
tbB  recelTer,  appellant  Tenenred  his  motion  to 
dismiss,  and,  sobjeet  to  such  motion,  filed  « 
demurrer  and  an  answer.  The  rulings  on  the 
raoUoa  to  dUmlsB  and  the  demurrer  were 
taken  und»  adrlaement  by  the  court,  and  a 
bearing  upon  the  amended  petition  was  had. 
Appellant  then  f  onnally  reouested  and  de- 
manded of  the  court  thati  In  the  erent  that 
the  court  ebonld  hold  that  the  petitioner  was 
entitled  to  question  the  ezecntlon  sale  In 
the  case  of  Dewer  Blodget  in  a  summary 
proceeding,  and  that  on  the  merits  he  was  esi- 
titled  to  an  order  grantlt^  his  petition,  an 
order  granting  hla  petition  be  made  condi- 
tional upon  the  receiver  paying  to  the  appel- 
lant tbe  amount  that  was  paid  by  Mm  for 
the  i»drchaae  of  the  property,  and  ttiat  ttie 
said  B.  H,  Gross,  tbe  appellant'  ben,  have 
judgment  for  the  amount  stated  by  the  re- 
ceiver  to  have  been  tendered  We.  C^oss,  and 
that  tbe  oonrt  order  and  direct  the  receiver 
to  deposit  said  sum  with  Qie  Serfe  of  the 
court  for  the  use  and  benefit  ot  Mr.  Cross,  or 
to  retain  It  In  hls'custody  until  the  final  He- 
termination  of  tbe  proceeding, 

Tbe  matter  was  submitted,  and  the  court 
later  made  its  ifaidings  and  ent»ed  the  order 
from  which  this  mpeal  Is  taken.  By  tills 
order  the  isniance  of  the  writ  of  escecution 
in  the  case  of  Dewey  and  Hobson  t.  Blodget, 
the  sale  thra^mider,  and  tbe  cerUflcate  ct 
sale  and  deed  delivered  to  appellaat  were 
annulled,  vacated,  and  set  aside;  he  was  per- 
manently enjoined  from  selling,  mortga^ng, 
pledging,  hypothecating,  or  in  any  other  man- 
ner disposing  of  said  property  or  attempting 
to  dispose  of  it,  and  was  permanoitly  re* 
strained  from  Interfering  or  attempting  to 
Interfere  with  the  possession  of  the  receiver 
thereof. 

The  appellant  has  filed  most  learned  and 
cbmprehoislve  briefs,  In  which  he  mak^ 
many  objections  to  the  action  of  the  trial 
court.  We  think,  however,  It  will  be  neces- 
sary to  discuss  only  hia  main  objection, 
which  Is  that  the  court  In  which  the  foreclo- 
sure proceedings  were  pending  conld  not,  ou 
the  application  of  Its  receiver,  appointed  In 
the  foreclosure  salt,  In  a  snmtnary  proceed- 
ing, annul  and  vacate  all  proceedings  on  ex- 
ecution taken  In  another  and  distinct  action, 
without  In  any  manner  preserving  or  pro- 
tecting appellant's  rights,  and  cannot  strip 
the  purchaser  at  said  execution  sale  of  ev- 
ery right  and  Incident  of  ownership  where 
no  fraud  has  been  charged  or  proven. 

It  seems  necessary,  at  this  point,  to  con- 
rider  somewhat  in  detail  the  facts  with  rela- 
tion to  the  partition  suit.  In  which  action  the 
ezeeutlou  under  which  >sale  was  mjide  to  ap- 


pellant was  Issued.  Tbe  facta  with  reference 
to  this  matter  are  uncnttradloted,  and  many 
<tf  them  appear  in  the  amended  petition  of 
the  recover  and  have  heretofore  ben  refer- 
red to.  On  the  26tfa  day  of  April,  IfllO,  Anita 
N.  Dewey  (whose  name  was  sabseaoenlly 
changed  to  Anita  11  Ytt^  and  D.  W.  Hobson 
commenced  an  action  in  the  snpeEicr  courtof 
the  county  of  Kern  against  H.  A.  Blodget, 
Sunset  Boad  Oil  Company,  Ifercaatfle  Trust 
Company  ot  San  llranclsoo,  Union  OU  C<Mn- 
pany,  Sunset  Bailroad  Company,  and  othms. 
This  action  was'  brought  for  the  purpose  of 
estaUlAlng  in  the  plaintifls  a  Vsi  undividp 
ed  interest  In  certain  real  property  situated 
in  the  county  ot  Keni,  eomprtsli^  about  480 
acres,  and  for  a  parOtlaa  of  this  property 
among  the  parties*  acdordtng  to  their  respeo- 
ttve  interests.  At  tbe  time  of  Che  commence* 
moit  of  this  action  a  lis  pendens  was  flled  in 
the  ofllee  of  the  coniMy  reerader  of  Kern 
county.  The  action  was  asstgned  to  dsiiart- 
ment  one  of  the  court  and  was  ttiere  deter- 
mined. The  cause  proceeded  regularly,  end 
on  June  6,  1912,  an  Interlocutory  decree  was 
made  and  entered  by  i^ich  It  was  MSaHgeA 
that  the  plalntUCs  were  19ia  owners  In  fee 
simple  absolute,  share  and  shan  alike,  of  an 
undivided  */sb  interest  in  the  proper^,  and 
that  tbe  defadant  Smtqet  Boad  Oil  Omnpa- 
ny  was  tbe  owner  in  fee  simple  of  an  midl- 
vlded  "/sB  interest,  and  Oiat  the  Interest  of 
the  Sunset  Road  Oil  Company  was  subject  to 
a  braided  indebtMness  of  that  company  In 
the  sum  of  $2,000,000,  evidenced  by  certain 
bonds  secured  by  a  deed  of  trmt  to  Mercan- 
tile Trust  Company  of  San  Frandsoo  dated 
July  15,  1905. 

The  referees  appointed  by  the  interlocu- 
tory decree  in  partition  duly  made  partition 
and  filed  their  report,  which  report  was  con- 
firmed and  final  Judgment  entered;  By  this 
final  decree  a  designated  36  acres  were  par- 
titioned and  set  aside  to  the  plaintiffs,  free 
and  clear  of  all  Incumbrances,  and  the  bal- 
ance of  said  land  was  set  aside  to  Sunset 
Road  on  Company,  subject  to  the  mortgage 
of  Mercantile  Trust  Company.  The  portion 
of  the  decree  from  which  appellant's  right 
fiows,  contains  a  provision  for  the  recovery 
by  plaintiffs  of  coats  and  attorney's  fees,  aiid 
the  amount  of  such  costs  and  fees  la — 

"adjudged  to  be  a  lien  upon  the  respective  In- 
terests of  tbe  parties  hereto  in  the  following 
proportions,  to  wit:  That  Vas  psrt  thereof  be 
a  lien  upon  the  said  lands  set  apart  to  plalntUfli 
as  aforesaid,  and  that  **/tt  part  tliereof  be  a 
Hen  upon  the  lands  set  apart  to  defendant  Sun- 
set Road  OU  Cmnpany.  and  that  bM  "/»  of 
said  sum  be,  and  it  la  here^  deereed  and  ad- 
judged to  be.  a  lien  on  said  lands  prior  to  the 
said  mortgages  and  liens  hereinbefore  mention- 
ed ,and  described."  • 

After  tbe  commencranent  of  the  partltioB 
suit  and  on  March  11,  1911,  the  foreclosure 
action  hereinbefore  mentioned  was  com- 
menced by  Mercantile  Trust  Ceibpaay.  The 
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plalntUb  In  the  partltl<m  suit  were  not  nude 
parties  to  this  foreclosure  acUim.  The  fan- 
otostue  action  was  assigned  to  de[>aTtment  1 
of  tbe  snperlor  court  (the  same  department 
in  -mbicSi  tbe  partition  salt  bad  been  tried), 
bnt  was  later  transferred  to  another  depart 
ment.  On  March  13,  1911,  John  Daniel,  the 
petitioner  here,  was  appointed  reoelrer  In 
said  fbreclosnre  action.  By  the  order  ap- 
pointing him  he  was  empowered  and  directed 
to  demand,  collect,  and  receive  all  personal 
prvHwrty  described  in  tbe  deed  of  trost  or 
mortage,  all  rents  dne  and  unpaid  or  there- 
after to  become  doe,  and  all  isanes,  income, 
and  profits  from  tbe  premtees,  and  to  keep 
the  bnlldlnga  and  other  personal  property  In- 
■ored  and  to  pay  the  rentals,  taxes,  and  as- 
sessments which  might  accrue.  The  480 
acres,  the  snbject-matter  of  the  partition  salt 
(and  whldi  were  then  held  In  undivided  own- 
ership by  Anita  M.  Dewey,  D.  W.  HcAson, 
and  Sunset  Road  Oil  Company),  was  bne  of 
the  pieces  which  were  included  In  the  mort- 
gage to  the  Mercantile  Trust  Oompany,  and 
was  a  portion  of  the  subjectmatter.  of  ttw 
foredosnre  suit  Tboagh  the  partition  salt 
was  tben  undetramlned,  the  recdrer  did  aot 
intervene  Oereln. 

lb.  Gross,  the  appellant;  was  flie  attwn^ 
for  Anita  M.  IMtmtf  and  D.  W.  HobsofO  In 
tbe  partition  anlt  As  sodu  during  Uie  pend- 
ency of  the  partttlfm  salt,  be  bad  considera- 
ble correqMmdenc^  wblch  aiveers  In  tbe 
record,  iriib.  the  attorney  for  the  reoelver 
with  reference  to  an  amkable  partltiott  of 
the  pnq;»erty  and  otber  mattan  in  connection 
wltb  stkA  partition  salt  Stibsequent  to  the 
entry  of  tbe  final  decree  in  the  partition  snit, 
appellant,  in  the  performance  of  his  duty  as 
attorney  ^or  tbe  plaintiffs  in  that  action, 
sought  to  effect  collection  of  tbe  Judgment 
for  costs  which  had  been  made  a  first  lien 
upon  the  property  InrolTcd  in  the  partition 
suit.  He  called  upon  the  trnst  officer  of  the 
Mercantile  Trust  Company  and  re(]uested 
payment  of  the  amount  of  the  judgment  Tbe 
trust  company  advised  blm  that  It  had  ad- 
vanced in  tbe  case  all  money  that  It  was 
going  to  advance,  and  that  it  did  not  know 
where  be  conld  procnre  tbe  amount  to  satis- 
fy the  Judgment.  No  further  action  was  tak- 
en in  tbe  matter  of  the  execution,  however, 
until  Novmber,  and  at  that  time  appellant 
secured  a  writ  of  execution  and  delivered 
the  same  to  tbe  sheriff  for  levy  and  sale.  Ap- 
pellant immediately  notlfled  the  trust  com- 
pany of  the  issuance  of  execution  and  of  tbe 
date  of  tbe  sale.  The  sale  was  subsequently 
held  on  January  13,  1914,  and,  there  being 
no  otber  bidders,  appellant  purchased  tbe 
proi)erty  for  $1,307.70.  A  sBerlff's  certificate 
was  Issued  to  him,  and  tbe  sheriff  returned 
tbe  writ  satisfied.  A  year  having  elapsed  aft- 
er the  sale,  and  no  redemption  having  been 
made,  the  fdieriff,  on  May  18,  191S,  delivered 
to  appcUant  a  ibeEttTs  deed  transferring  tbe 


r.  iSVJUBBt  ROAD  OIL  OO.  469 

p.) 

property  to  blm,  wbldi  deed  wa*  duly  record' 
ed.  It  was  not  imtU  three  years  after  tbe 
delivery  of  tbe  Bherifrs  deed  that  the  re- 
ceiver In  the  foredosove  action  filed  bis  peti- 
tion herein. 

It  Is,  of  course,  wdl  settled  that  in  a  tore- 
closure  proceeding  the  court  cannot  try  tbe 
question  of  the  title  of  one  dalming  adverse- 
ly to  both  the  mortgagor  and  mortgagee. 
Murray  t.  Etcbepare,  129  Cal.  318,  61  Pac 
930;  Cady  v.  Parser,  131  Cal.  S52.  63  Pac. 
844.  82  Am.  St  Bet-  391.  Tbia  question  Is 
one  to  be  settled  In  another  action  aftor  tbe 
adjustment  of  tbe  relative  rl^ts  of  tbe  mort- 
gagor and  mortgagee  in  the-  foretSosure  pro^ 
ceedlng.  Mam^  v.  Btdiepare.  supra.  The 
order  In  the  present  case  annoUing  the  deed 
to  appelant  cannot  be  Justified,  therefore, 
upon  tbe  ground  of  an  ndjndtcatlon  of  title 
as  between  tbe  appellant  and  the  mortgagor 
and  those  claiming  under  it,  because  tbe  low- 
er court  was  powerless  to  make  suCh  an  ad- 
Judlcaitlon.  But  in  retUty,  the  proent  case 
does'  not  present  a  situation  where  tbe  court 
attempted  to  try  tlOe  as  between  the  mort- 
gi^r  and  one  elatprtng  adversely.  The  ac- 
tion of  the  lower  court  here  prevented  the 
appelant  from  acquiring  any  title  to  the 
proper^,  regardless  of  tbe  force  and  effect  of 
soCh  title  against  rither  or  both  the  mortga- 
gor or  mortgagee.  Tb»  court  In  tbe  f<ve- 
dosure  proceeding  did  not  inquire  into  the 
merits  of  app«llantfa  title  as  against  tbe 
mortgagor  or  mortgagee;  it  did  not  try  the 
questlm  of  title,  but  slmidy  set  aside  what- 
ever ttfle  or  evidence  of  title  an>eUant  bad,, 
without  any  adjudication  upon  the  merits, 
but  apparently  solely  upon  the  ground  that 
the  acquisition  of  title  by  tbe  appellant 
whatever  its  value,  without  leave  of  the  court 
appointing  the  receiver,  was  an  Interference 
with  the  possession  of  tbe  receiver,  and  there- 
fore might  be  annulled  regardless  of  the  eq- 
uities t>etwee9i  the  parties.  In  the  eases  last 
cited  the  court  said  that  tbe  title  of  one 
claiming  adversely  to  both  the  mortgagor  and 
mortgagee  must  be  passed  upon  In  another 
and  distinct  action ;  but  in  tbe  present  case 
tbe  action  of  tbe  lower  court  in  divesting  tbe 
appellant  of  bis  title  would  preclude  him 
from  this  right  of  an  independent  detsrmlna- 
tfcu  of  the  merits  of  hia  claim.  He  has  noth* 
ing  upon  wbicb  to  found  a  claim  in  an  lode- 
pttdent  action,  having  been  stripped  of  all 
bis  right  title,  and  Interest  in  the  property. 

However,  respmident  does  not  maintain  ' 
that  the  trial  court  conld  In  a  foreclosure 
proceeding  settle  adverse  claims  to  tbe  prop- 
erty, but  seeks  to  sustain  this  order  upon  the 
theory  that,  regardless  of  tbe  ultimate  rlgtits 
of  tbe  appellant  or  tbe  value  of  the  title 
which  he  bad  acquired  at  the  execution  sal6, 
be  could  not  sell  under  'exeeutlan  property  in 
tbe  hands  of  tbe  receiver  for  the  reason  that 
such  a  sale  would  be  an  Interfevenoe  with 
the  possesslim  of  laid  reoelver  which  the  ap- 
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pointing  court  wooM  enjoin  unless  ^Cected 
with  title  omseiit  of  said  court  It  Is  con- 
tanded  that  this  actkm  would  be  taken  by 
the  court  regardlesB  of  what  might  be  the 
rights  of  the  execution  debtor  after  the  fore- 
ctoanre  proceedings  had  been  terminated; 
that,  regardleaa  of  the  general  rule  Umitliv 
the  power  of  courts  in  forecl(»lire  actlcna, 
any  court  appolntii^  a  reoelvw  has  power  te 
do  any  and  ev^thing  that  Is  required  to 
i^tect  the  posseBslon  of  Its  receiver  of  the 
property  consigned  to  hU  care,  and  that  the 
action  of  the  court  In  annnlllig  the  deed  In 
the  present  case  was  the  exerdae  of  a  power 
necessarily  Incident  to  the.  protection  of  the 
possession  of  Its  receiver;  that  the  possee- 
slon  of  the  receiver  was  Intnfered  with  by 
the  execution  sale,  and  the  vacating  of  the 
deed  was  a  necessary  and  proper  means  to 
prevent  such  Interference. 

Appellant  contends  that  the  court  In  the 
foreclosure  proceeding  was  without  irawer 
or  jurisdiction  to  annul  the  deed  to  Mm  as 
a  general  proposition  of  law;  that,  if  such 
power  was  neceesarliy  Incident  to  its  lai^er 
power  to  protect  the  possession  of  Its  re- 
ceiver, then  such  Inddraital  power  would 
only  come  Into  being  when  the  possession  of 
the  receiver  was  being  interfered  with;  and 
that  a  sale  under  execution  Is  not  an  Inters 
ference  with  such  possession. 

There  la,  of  course,  no  dispute  between  the 
partlee  as  to  the  general  principles  of  law  ap- 
plicable in  cases  of  receiverslilpa,  such  as  the 
nature  of  a  receiver,  his  relation  to  the  par- 
ties, and  the  power  of  the  court  over  liim,  or 
the  fact  that  he  Is  oitltled  to  be  protected 
In  his  possession  of  the  property  intrusted  to 
his  management  and  control.  There  Is,  as 
we  shall  discuss  later,  no  substantial  evi- 
dence in  the  present  case  of  any  actual  In- 
terfermce  with  the  possession  of  the  receiv- 
er, and  the  first  question  presented,  there- 
fore, is  whether  or  not  a  sale  under  execu- 
tion, by  a  prior  lienor,  without  the  permis- 
sion of  the  court  appointing  the  receiver,  Is, 
of  Itself,  such  an  Interference  with  the  pos- 
session of  a  receiver  in  a  foreclosure  pro- 
ceeding as  to  warrant  the  making  of  the  or- 
der appealed  from. 

In  an  action  for  the  foreclosure  of  a  mort- 
gage, the  holders  of  paramount  liens  are  nei- 
ther necessary  nor  proper  parties,  the  action 
b^g  designed  merely  to  cut  off  subsequent 
liens,  and  no  portion  of  the  proceeds,  of  the 
foreclosure  suit  can  be  applied  to  the  pay- 
ment of  such  prior  liens.  Wiltsle  on  Mort- 
gage Foredosnre,  vol  l,  S  ISS,  p.  266;  Jones 
on  Mortgages,  vol.  2,  {  1439;  Beronio  v.  Ven- 
tura Lumber  COh  129  Cal.  237,  61  Pac.  958, 
79  Am.  St  Bep.  11&  The  purpose  of  the 
appointmmt  of  a  recover  In  snch  an  action 
Is  tiiat  he  may  take  charge  of  the  mortcMed 
property  during  the  pendracy  nt  the  action 
whWB  It  appears  that  the  property  ia  in  dan- 
ger  of  being  lost  or  materially  Injured,  and 


the  property  la  iwobably  InsoflklMt  to  dla- 
chai^  title  mortgage  debt  Section  064,  Oode 
Glv.  Proc;  Title  Ins.  Oob  t.  Oalit.  Dev.  Co.. 
164  OaL  68,  m  Pac  S08.  From  tlie  natm» 
of  a  foreclosure  proceeding  and  the  dattea  of 
the  recetver  appointed  (h^:^  It  la  annrsnt 
that  a  transfer  of  tbe  legal  title  does  not  in- 
terfere with  the  posaoBslm  of  the  receive. 
"A  receiver  has  no  title  to  the  prc^rty,  and 
that  Is  all  that  la  affected  or  changed  by  a 
sale.**  Eigh  on  Beo^vers,  |  6;  Hlckox  r. 
Holladay  (a  a)  29  Fed.  226^  284.  A  mere 
ccoiveyance  <tf  the  legal  title  to  tbe  property 
can  have  no  ^lect  upon  the  poaeoeaion  of  the 
recover  nor  embanass  him  in  carrying  out 
his  duties  with  relation  to  the  same.  Klao- 
ber  V.  San  Diego  Street  Car  Co.,  95  OaL  858. 
30  Pac.  556 ;  Fetaluma  Savings  Bank  t.  So- 
perior  Court,  Ul  Gal.  500,  44  Pac.  177. 

For,  If  the  sale  is  under  a  lien  subsequttit 
to  the  lien  for  the  protection  of  whidi  the 
receiver  is  in  possession  of  the  property,  then 
the  -sale  is  made  subject  to  the  prior  mort- 
gage and  the  possesion  of  the  receiver.  If 
the  sale  Is  under  a  lien  which  Is  paramount 
to  tliat  under  which  the  receiver  was  ap- 
pointed, then  this  paramount  right  la  one 
which  could  not  In  any  way  be  curtailed  by 
the  forecloaore  proceedings  under  the  sub- 
sequent lien  or  the  appointment  of  a  receiv- 
er therein.  The  legal  title  and  the  right  to 
the  possession  of  the  property  may,  of  course, 
exist  eimultaneousiy  in  different  persons,  and 
the  purchaser  at  the  execution  sale  would 
purchase  subject  to  the  temporary  possession 
of  the  receiver  just  ap  he  would  purchase 
subject  to  the  possession  of  a  lessee  were 
there  one  in  possession  of  the  property.  It  Is 
to  be  observed  that  no  Injustice  can  be  caus- 
ed by  the  operation  of  such  a  rul6,  for  the 
BubsequHit  Uenor  in  whose  interest  the  re- 
ceiver is  holding  possession  has  the  right  un- 
der the  Code,  to  redeem  from  any  sale  made 
in  satisfaction  of  a  prior  lien.  He  la  a  re- 
demptioner,  and  as  such  fully  protected.  Be- 
cause he  falls  to  avail  himself  of  this  right 
does  not  entitle  him  to  curtail  the  rights  of 
the  prior  lienor.  The  mortgagee  may  pro- 
ceed with  his  remedy  against  the  mortgagor, 
and  the  purchaser  at  the  foreclosure  sale 
would  succeed  to  all  rights  of  the  mortgagor 
in  the  property.  The  question  of  title  as  be- 
tween such  purchaser  and  one  In  the  position 
of  the  appellant  here  is  then  one  wtiich  re- 
mains judidally  undetermined.  It  Is  not  a 
matter  pnq^erly  before  the  court  in  the  fore- 
closure proceedings,  nor  before  this  court 
here,  and  It  cannot  be  foreclosed  and  settled 
in  advance  against  the  appellant  here  by  the 
court  In  the  foreclosure  proceedings  in  an- 
nulling the  deed  to  appellant 

It  is  admitted  by  appellant  that  in  a  cer- 
tain class  of  cases,  such  as  creditors'  bills.  In- 
solvency proceedings,  and  the  like,  where  a 
fund  has  been  sequestered  for  the  benefit  of 
all  creditors  and  Is  being  administered  by  the 
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court  for  all  claimants  wbo  may  come  In,  a 
levy  and  sale  on  execution  against  real  prop- 
erty, withont  leave  of  court,  Is  of  no  effect. 
Bnt  It  la  maintained  that  this  Is  not  becanae 
sndi  lery  wotdd  InterfCTe  with  the  possea- 
skm  of  the  recover,  but  because  the  whole 
estate  is  being  administered  for  the  benefit  of 
all  creditors  wbo  may  care  to  come  In,  and 
the  proceedings  involve  a  sequefltratlon  of  all 
assets.  On  the  other  hand,  It  is  pointed  out 
that  In  receiverships  stich  as  those  incidental 
to  a  divorce  proceeding  or  mortgage  foreclo- 
snre,  which  are  for  the  sole  benefit  of  the 
plaintiff  and  for  hla  further  security,  and  In 
actions  over  which  be  has  exclnslve  control, 
the  property  Is  not  sequestered  for  the  ben- 
efit of  creditors,  and  In  such  cases  it  Is  ooly 
an  actual  Interference  with  the  possession  of 
the  receiver  which  will  be  enjoined  by  the 
court,  and  that  a  sale  under  execution  by  one 
having  a  paramount  right  to  the  plalntlCt  In 
the  action  in  which  the  receiver  Is  appointed 
will  be  nphtid.  Whatever  confusion  or  doubt 
may  exist  ui>on  this  question  in  other  Jnrls- 
dlcdona,  we  are  of  the  opinion  that  this  dis- 
tinction is  clearly  made  by  the  cases  In  this 
state.  Adams  v.  Woods.  7  Cal.  187;  Id.,  8 
Cal.  152,  68  "Am.  Dec.  313;  Id.,  9  Cal,  "24 
Petaluma  Savings  Bank  v.  Superior  Court, 
111  Cal.  488,  44  Pac.  177;  Klauber  v.  San 
Diego  Street  Railway  Co.,  95  Cal.  353.  30 
Pac.  655.  Also  in  the  case  of  De  Forrest  v. 
Coffey,  154  Cal.  444,  98  Pac.  27,  the  dlstln^ 
tiOD  dalmed  by  appellant  is  clearly  recogniz- 
ed, where  It  la  said: 

"A  receiver  in  a  divorce  ease  only  conserves 
the  property  of  the  husband  for  tiie  purpose 
of  Mcariog  the  wife  iu  her  claim  to  alimony. 
He  has  nothing  to  do  with  claims  of  the  credl- 
tors  of  the  husband.  In  the  case  cited  [Peta^ 
luma  Savings  Bank  v.  Superior  Court,  supra] 
no  question  of  penoissioo  to  sue  the  receiver 
wa«  Invcdred.  No  such  application  eotdd  have 
been  nade,  as  titers  was  no  suit  to  be  brought 
againat  him,  and  the  enforcement  of  the  lien  of 
the  judgment  obtained  by  the  banlc  could  not 
at  an  physically  disturb  the  possession  of  the 
receiver.  The  bank  was  enforcing  a  pure,  fixed, 
legal  right,  the  exercise  of  which  it  was  held 
the  court  appointing  the  receiver  could  not 
controL  But  In  an  insolvency  proceeding  the 
court  sequesters  the  estate  of  the  hiMrtvent 
and  its  receiver  hoMs  it  for  the  benefit  of  all 
the  creditors.  It  has  jdenary  power  over  the 
assets  ti  the  estate,  and  one  who  asserts  a 
deim  against  tiiem  must  not  only  apply  for 
permission  to  do  so,  but  under  the  authorities 
It  is  discretionary  with  the  court  to  reserve  to 
itself  the  determination  of  the  validity  of  the 
claim,  or  to  permit  it  to  be  litigated  in  some 
other  competent  tribunal,  and  as  far  as  the  na- 
ture of  the  daim  asserted  here  is  concerned, 
Uie  o^alcm  fai  tba  Fetafauna  Bank  Case  con- 
tafa*  BotUiic  emttrary  to  the  general  role  as 
estabUAed  ^  tb«  antboritiea  to  wbidi  we  have 
heratofore  rtferred." 

Beq^dont  contends  that  a  receivership  In 
a  mortgage  foredosare  action  Is  analogous 
to  a  recetrerahlp  In  Insolvenf^,  and  not  to  a 
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receivership  In  a  divorce  action.  In  so  far  as 
It  Is  analogous  to  either,  It  appears  to  os.  In 
Its  scope  and  purpose  and  legal  efrect,  to  be 
more  nearly  like  the  provisional  remedy  In  a 
divorce  action.  It  is  not  a  sequestration  of 
the  assets  of  the  defendant,  but  a  mere  ad- 
ministration of  the  assets  covered  by  the 
mortgage  for  the  sole  and  exduslve  benefit 
of  the  mortgagor  and  mortgagee.  It  seeks 
not  to  protect  other  creditors,  and  In  a  fore- 
closure suit  the  rights  of  prior  lienors  cannot 
be  barred.  The  foreclosure  suit  is  under  the 
control  of  the  mortgagor — ^tbe  plaintiff — and 
may  be  dismissed  by  blm  at  pleasure  without 
reference  to  the  rights  of  any  other  creditor. 
In  a  divorce  proceeding  a  receiver  adminis- 
ters the  assets  of  the  defendant  merely  to 
conserve  the  same  to  satisfy  a  possible  judg- 
ment for  alimony,  but  the  rights  of  tboee 
having  prior  claims  cannot  be  barred  or  af- 
fected. Other  creditors  are  not  protected  in 
such  proceedings,  and  cannot,  tfaer^ore,  be 
delved  of  tb^r  legal  rights  by  audi  pro- 
ceedings. 

We  are  therefore  of  the  opinion  that,  both 
upon  reason  and  authority,  there  la  a  clear 
distinction  between  a  receivership  In  a  llqal- 
datlon  proceeding,  and  one  which  is  but  a 
provisional  remedy  for  tbe  sole  and  exclu- 
sive benefit  of  the  plalntUt ;  and  we  are  also 
of  the  opinion  that  the  receivership  la  tbe 
present  case  falls  within  the  latter  dass. 
This  being  trbe,  and  a  sale  under  execution 
not  being  an  interference  with  tbe  possession 
of  tbe  receiver  in  the  foreclosnre,  action,  the 
order  oC  tbe  court  In  that  actlw  annulling 
the  deed  to  appellant  and  enjoining  blm  from 
selling,  mortgaging,  pledging,  or  bypottiecat- 
Ing  or  In  any  ottier  way  dleiwslng  of,  or  at- 
tempting to  dispose  €^  the  aaid  real  prop- 
erty, was  erroneous. 

However,  In  addition  to  said  last-mention- 
ed provisions  of  the  decree,  there  was  a  pro- 
vision permanently  restraining  and  enjoining 
the  appellant  from  Interfering  with  tbe  pos- 
session of  the  receiver  In  and  to  said  real 
property.  This  portion  of  tbe  decree  was 
based  upon  the  finding  that  the  appellant 
was  "Interfering  with  tbe  possession  of  the 
receiver  in  said  lands,  and  is  threatening  to 
dispossess  said  receiver."  Appellant  attacks 
this  finding  as  unsui^orted  by  tbe  evidence. 
In  view  of  the  fact  that  tbe  receiver  himself 
testified  positively  that  his  possession  had 
not  been  lnterf««d  with  In  any  way  since 
bis  appointment,  It  Is  stunewhat  difficult  to 
understand  upon  what  evidence  tbe  trial 
court  predicated  this  finding,  unless  It  be  tbe 
testimony  of  tbe  appellant  that  after  his  pur- 
chase at  the  execution  sale  be  had  driven 
over  the  property  and  bad  spoken  to  a  man 
wbo  was  living  In  a  bouse  located  thereon, 
and  had  told  blm  It  be  paid  any  rent  for  tbe 
bouse  to  pay  It  to  tbe  appellant;  that  the 
roan  said  be  was  not  paying  any  rent  to  any 
ooB,  and  nevec  did  pay  any  rent  to  appellant 
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Aanuning  that  tbli  testbiiOD7  1)7  WPellant 
with  nimaaoe  to  hla  actions  waa  sufficient  to 
laisa  ft  coDlllct  upon  the  question  of  an  ftt- 
tempted  Intorferokce  with  pwsesslon,  and 
that  ttw  fludtng  of  the  court  upon  this  snb- 
Ject  was  therefore  one  that  cannot  be  dis- 
turbed njfoa  vpeal,  this  flndins  would  war- 
rant an  affirmance  only  of  that  portion  of  the 
order  of  the  trial  court  whldi  restrains  the 
appellant  from  Intoferlng  or  attempting  to 
Interfere  with  the  possession  of  the  receiver. 
This  ptHtlon  of  the  order,  bowerer,  la  of  mi- 
nor Importance  under  the  facts  here,  because 
an  affirmance  of  the  same  can  In  no  way 
prejudice  the  appellant,  he  having  taken  the 
position  that  he  never  has  Interfered  nor  at- 
tempted to  Interfere  with  the  possession  of 
the  receiver  and  does  not  intend  to  do  so, 
and  therefore  such  an  order  is  not  prejudi- 
cial to  bim.  This  Is  especially  tnie  in  view 
of  the  fact  that  It  Is  dear  from  all  the  cases, 
and  Indeed  It  is  admitted  by  appellant,  that, 
whatever  the  character  of  the  receivership, 
the  court  appointing  the  receiver  has  power 
to  restrain  an  actual  Interference  with  the 
possession  of  its  recover,  and  a  recognition 
of  this  rale  of  law  by  appellant  sboQld  have 
upon  bis  future  conduct  the  same  force  and 
effect  as  the  restraining  order  already  Issued. 
Conceding,  then,  in  support  of  the  finding  of 
the  trial  court,  thst  there  la  a  conflict  In  tbe 
evidence  as  to  the  interference  or  attempted 
Interference  with  the  possession  of  the  re- 
ceiver, the  portion  of  the  oider  restraining 
sudi  interfereoice  must  be  affirmed. 

There  are  several  other  matters  ably  urg- 
ed by  appellant  In  his  briefs  which  seem  to 
us  to  have  much  merit,  but.  In  view  of  our 
conclusion  upon  the  main  question  involved, 
a  discussi(»i  of  these  other  matters  becomes 
unnecessary. 

The  portion  of  the  decree  appealed  from 
which  declares  the  sale  under  execution  to 
be  null  and  void,  and  the  portion  thereof 
which  restrains  and  enjoins  appellant  from 
selling,  mortgaging,  hypothecating,  or  in  any 
other  way  disposing  of,  or  attempting  to  dis- 
po^  ot,  the  property  Involved  herein,  Is  re- 
versed;  the  other  portions  of  the  order  to 
stand  affirmed.. 

BRITTTAJN,  X  (spedally  concurring).  While 
I  eonair  In  the  decision  reversing  the  order 
appealed  from  In  so  far  as  It  declared  the 
execution  sale  to  be  void  and  in  so  far  as  it 
restrained  the  appellant  from  hn>othecatin£ 
or  dispoBing  of  the  property  involved,  I  can- 
-not  agree  with  the  grounds  stated  In  the 
opinion  by  Mr.  E^esldlng  Justice  LANODON 
&»  those  upon  which  the  decision  has  been 
reached.  In  my  view  of  the  law  and  of  the 
duty  of  this  court  that  (^inlim  la  ohjecttm- 
able  In  three  partlcniars: 

[1]  First  In  the  oplnltm  of  the  presiding 
ymace  it  Is  stated  that  it  Is  weU  settled  that 
In  A  foradOBure  pvoceedlng  the  court  caimot 


try  the  qnestloB  of  title  ot  QtoBe  dalming  ad- 
versely to  both  the  mortgagor  and  mortgagee. 
Murray  v.  Etchepare,  129  CaL  S18,  61  Pac 
080:  Oady  v.  Purser,  131  GaL  552,  63  Pac. 
844,  82  Am.  SL  Bep.  391.  This  rule  is  cor- 
rectly applied  In  the  further  statement 
that— 

"Tbe  order  in  the  present  ease  awinjllng  the 
deed  to  the  appellant  cannot  be  Jostified,  there- 
fore, upon  the  gronnd  of  an  adjodicatloa  of  ti- 
tle as  between  the  appelant  and  the  mortgacor 
and  those  riaiming  under  It,  because  the  lower 
coart  was  powerless  to  make  such  an  adjudica- 
tion." 

Based  upoQ  this  statement  and  a  review  oC 
cases,  including  the  Petatoma  Savings  Bank 
Case  (Petaluma  Savings  Bank  v.  Si^ierlor 
Court,  HI  CaL  488,  44  Pac  177),  In  the  opin- 
ion of  the  Presiding  Justloe  the  condusitm 
Is  reached  tliat  a  receivership  In  a  mortgage 
foreclosure  case  "Is  but  a  pnrvislcaial  remedy 
for  the  sole  and  exduslve  ben^t  of  the 
plaintiff,"  and  for  that  reason,  a  sale  under 
execution  not  being  an  Interference  with  the 
possession  of  the  receiver,  the  order  of  the 
court  annulling  the  deed  to  the  appellant  and 
enjoining  him  from  mortsagin^  or  dlsposlnf; 
of  the  property  was  erroneous.  This  amounts 
to  a  decision  that  the  execution  sale  was 
valid.  In  my  oplnltm,  such  an  sdjndleatlon 
was  not  necessary  to  the  determination  vt 
this  aK)eal ;  It  la  revolutiimary  In  tdiaracter 
and  opens  the  door  to  vexattons  Utlgatlon. 

A  lengthy  argument  vraa  made  on  bdialf  <tf 
the  appellant  to  show  that  undCT  the  decision 
of  tlie  Supreme  Oourt  in  tlie  caae  of  Petaluma 
Savings  Bank  Superior  Ooort,  si^ni,  a  re- 
ceivership In  a  foredOBure  proceeding  la  dlf- 
f  emtlahle  from  a  gaeral  receivership.  On 
the  other  hand,  the  reQKmdent,  in  rtiUance 
upon  the  case  of  -Oroaacap  v.  Gen^an 
SavmgB  ft  Loan  Booiety  (O.  O  163  WeCL  M7, 
mwHitmns  that  the  same  vtAm  apply  to  a 
receivership  la  a  foretilosDn  ineceeding  as 
are  generally  recognized.  It  wholly  un- 
necessary and  would  be  Improiter  on  this 
appeal  to  determine  this  question,  because, 
even  thoue^  the  respondents  broadest  con- 
tcnlionB  should  be  opbsld,  and  all  the-  rules 
applicable  to  federal  reeelvendibw  api^led, 
the  order  purportii^  to  vacate  Hw  esecothm 
sale  could  not  be  sustained. 

The  general  rules  to  whitA  reference  has 
been  made  not  only  permit,  but  reffuire,  a 
court  to  protect  the  possession  of  its  receiver. 

"No  other  coart  of  caH»rdinate  jnrUdiction 
has  any  power  or  authority  to  interfere  or 
meddle  with  the  property  in  the  hands  of  a- re- 
ceiver. *  •  •  ThiB  role  is  essentlBl  to  the 
orderly  adminisbation  of  Jastice  and  to  prevent 
unseemly  conflict  between  courts  whose  jnia- 
dictitm  embraces  the  same  sabjeeti  and  per- 
sona, and  haa  no  reference  to  the  soperiority 
of  one  tribunal  over  the  other,  cor  to  the 
superiority  in  rank  of  the  several  daimt,  in 
belialf  of  which  the  conflicting  jurisdictions 
are  invoked."  28  B.  G.  U  Aeceivers,  |  71. 
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Tb«8e  general  rales  hare  been  modified  to 
some  extent  in  tiUs  state  In  thdr  appltcatiflo 
to  recelTershlpa  granted  In  dlToree  cases.  The 
Petaltuua  Savings  Bank  Oase,  In  my  opinion, 
does  not  support  the  ctmdnslon  reached  by 
the  presiding  justice  In  this  case.  It  Is  fllf- 
Aueatlftble  from  flie  present  case  In  three 
particulars:  First,  the  receiver  appointed  In 
tb©  divorce  case  was  not  In  possession  of  any 
€t  the  lands,  bat  was  dalmlng  to  be  In  pos- 
•esalm  and  was  actually  end^voring  to  take 
posaesalon  at  tbe  time  of  the  execution  sale; 
secondly,  as  was  pitted  out  in  the  oplnlw 
by  Mr.  Gblef  Justice  Beatty,  tbe  sole  author^ 
Ity  tor  the  appointment  of  a  receiver  In  a 
dlv<n!ee  case  la  to  enable  the  conrt  to  require 
the  husband  to  ^ve  reasonable  security  for 
provldUv  maintenance  and  making  payments 
of  allmmy.  In  a  foreclosure  suit,  subject  to 
tbe  rl^to  of  tblrd  parties,  tbe  court  takes 
poesesslon  of  tbe  corpus  of  the  property  by 
a  receiver  for  tbe  purpose  of  conserving  the 
rents,  Issnes,  and  profits,  for  the  benefit  of 
any  one  who  may  In  that  proceeding  estab- 
lish a  right  thereto.  Lastly,  the  final  Judg- 
ment in  the  divorce  action  Involved  in  tbe 
Petaluma  Bank  Case  fV^Ite  v.  White,  130 
Cal.  597,  62  Fac.  1062,  80  Am.  St  Rep.  ISO) 
was  rendered  before  the  recovery  of  the 
Judgment  of  the  Petaluma  Savings  Bank.  As 
was  stated  also  in  the  opinion  of  White  v. 
"White,  tbe  receiver  had  not  teken  possession 
of  any  property,  and  the  fnnctl<»is  originally 
Tested  In  blm  terminated  with  tbe  entry  of 
the  Judgment.  Any  new  duties  conferred  up- 
on him  by  the  Judgment  were  in  excess  of 
tbe  Jurisdiction  of  tbe  court. 

If  tbe  Petaluma  Bank  Cbse  la  authority 
for  the  sale  of  property  in  tbe  hands  ot  the 
receiver  in  a  dlvwce  case  under  process  is- 
sued out  of  a  court  of  co-ordinate  Juriadic- 
tl<n,  it  Is  an  exertion  to  the  general  rule, 
'  and  the  exceptl(Hi  ought  not  to  be  extended 
to  other  cases  of  receiverships.  To  extend 
this  exi%ption  to  foreclosure  receiverships 
would  amount  to  an  Invitetlon  tov  collusive 
■ales  pending  fbredosure  by  which  a  mort- 
gagee entitled  to  satlsfacthm  iqKm  a  default- 
ed mortgage  debt  mlifht  be  bdd  In  Utigati<m 
for  yean  during  the  penAeacy  of  appeals  lu- 
▼olvlog  the  determlnatl<n  (tf  whether  or  not 
buyors  at  am^  sales  acquired  title.  Tbe 
effect  of  tbe  mle  stated  In  the  <q>lnloD  of 
fbe  presiding  Justice  amounte  to  an  adjudica- 
tion tiiat  the  appellant  In  the  present  case 
acquired  title  miAer  the  execution  sale.  If 
the  trial  court  on  this  proceeding  had  no 
power  to  adjudicate  that  the  appellant  did 
acquire  title  by  the  sale,  Oils  court  is  with- 
out power  to  adjudicate  that  Uie  sale  was 
good.  Such  an  adjudication  amounts  to  a 
determination  ot  the  question  o£  title. 

Second.  In  the  suit  pending  tbe  fore- 
closure of  the  mortgage,  in  which  a  receiver 
had  been  appointed,  the  receiver,  who  is  the 
■ole  respondent  on  this  appeal,  iKvcured  an 
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order  of  the  superior  court  In  a  proceeding 

Instituted  by  him  against  the  appdlaut,  who 
was  never  made  a  party  to  that  BOit,  fa. 
twaa  purporting  to  vacate  and  annul  a  sale 
under  execution  <a  another  Judgment  to  the 
anwUant  of  c»tain  real  pn^ierty  included 
within  the  mor^ag^  and  farther  enjoining 
the  appellant  fran  Interfering  with  the  pos- 
sesfdott  ot  the  receiver  or  dealing  vrlQt  the 
title  to  the  property.  The  mwtgage  involved 
In  tbe  toredoeure  proceeding  was  to  secure 
the  payment  of  bonds  aggregating  |2,000.qCK> 
Issued  by  the  Sunset  Bead  Oil  Company. 
The  mortgagee  was  the  UenantUe  Trust 
Company  of  San  Frandaeo.  The  mortgage, 
among  otber  property,  covered  certain  lands 
held  the  Sunset  Road  On  Company'  and 
othm  as  tenante  In  common.  Mor  to  tbe 
commencement  of  tbe  f  tweclosnre  suit,  two  of 
tbe  tmants  In  conmion,  Anite  M.  Dewey  and 
D.  W.  Hobson,  sued  the  otber  tenante  In  com- 
mon and  Oie  mortgagee  In  partition,  lis  pen- 
dens being  filed  wh«i  tbe  salt  was  commenc- 
ed. While  that  suit  was  pending,  the 
foreclosure  suit  was  commenced,  and  John 
Daniel,  the  present  respondent,  was  appoint- 
ed and  qualified  as  receiver  of  the  mortgaged 
property.  He  did  not  seek  to  Intervene  In 
the  pending  partltlcm  suit,  and  It  was  not 
necessary  that  he  should  have  been  made 
a  party  to  that  suit 

The  final  decree  In  the  partition  suit 
awarded  specific  property  free  from  all  liens 
to  tbe  plalutifTs  In  that  suit  and  awarded  to 
the  Sunset  Road  Oil  Company  other  spedflc 
property  subject  to  the  mortgage  of  the  Mer- 
cantile Trust  Company.  The  decree  provid- 
ed that  tbe  plalntUfs  were  entitled  to 
$1,182.75  and  costs,  of  which  tbe  sum  of 
$1,000  was  allowed  as  an  attorney's  fee  to 
tbe  present  appellant,  who  was  the  attorney 
for  the  plaintiffs  in  the  partition  suit  The 
decree  further  provided  that  '/is  of  the 
amount  so  determined  should  be  a  lien  on 
the  land  set  apart  to  the  plaintiffs,  and  that 
"/as  thereof  should  be  a  Hen  upon  the  laud 
set  apart  to  tbe  defendant  Sunset  Boad  Oil 
Company  "prior  to  the  said  mortgages  and 
liens"  theretofore  mentioned  in  the  decree. 

None  of  tbe  defendants  in  the  partition 
suit  appealed  from  the  Judgment  establishing 
tbe  priority  of  the  Hen  so  Imposed.  In  legal 
effect,  as  between  tbe  parties,  this  was  a  con- 
sent Judgment  making  the  lien  of  the  mort- 
gsge  then  In  suit  subordinate  to  the  lien  of 
the  "/sB  of  the  amount  awarded  in  the  par- 
tition suit  Exc^t  as  thus  stated,  the  Judg- 
ment in  the  partition  suit  bad  no  effect  upun 
the  foreclosure  suit  or  the  receiver^lp.  Xt 
must  be  borne  In  mind  that  tbe  prior  lien 
was  the  lien  of  the  plaintiffs  In  tbe  partttl<m 
suit  Tbe  present  appellant  received  nothing 
by  virtue  of  that  decree.  The  plaintiffs  In 
the  partition  suit  were  dmply  prior  lien 
holders. 

In  the  foreclosure  suit  toe  unlor  lien  bold- 
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en  were  not  necessarr  parties.  They  might 
have  been  made  parties  their  own  Inter- 
ventloD,  and  had  they  be^  made  parties  by 
proper  pleadings,  their  right  as  prior  Uea 
holders  would  necessarily  have  be«i  protect- 
ed In  the  foreclosure  snit,  either  by  prelim- 
inary order  or  In  the  final  decree.  While  It 
Is  generally  the  rule  that  claims  adverse 
to  both  the  mortgagor  and  mortgagee 
cannot  be  litigated  In,  a  foreclosure  suit, 
If  the  adverse  claimants  subject  them- 
selves to  the  Jurisdiction  of  the  court  in  the 
fol'ecloeure'  salt,  it  being  before  a  court  of 
equity,  complete  Justice  may  be  done.  Van 
Uiben.  Sels  r.  BunneU,  m  GaL  480,  63  Pac. 
773;  Dobbins  v.  Economic  Oas  Go.  (Sup^) 
1S8  *Pac.  1073.  The  undisputed  evidence 
shows  that  Instead  of  intervening  in  the 
foreclosure  suit,  the  plaintiffs  in  ttie  parti- 
tion suit,  throngfa  the  appellant,  as  their  at- 
tdmey,  soi^t  to  c(dlect  the  amount  ot  the 
lien  upon  the  i^oper^  InvolTed  in  the  fore- 
closure suit  trom  the  mortgagee  and  its  at* 
tomeys,  and  that  the  appellant  made  no  at- 
tempt to  make  such  collectlm  fn»n  ttie 
receiver^  nor  was  any  appllcatl(m  made  to 
the  oourt  in  tlie  foreclosure  suit  for  leave  to 
enforce  the  prior  lien  imposed  on  the  mort- 
gaged pnqierty  1^  sale  under  executlim  is- 
sued oa  the  Judgment  in  the  partition  suit. 
Regardless  of  any  reasons  or  excuses  advanc- 
ed for  not  applying  to  the  court  having  Ju- 
risdiction of  the  receiver  when  payment  was 
not  made  by  or  on  behalf  of  the  mortgagee, 
as  a  matter  of  fact  executlou  was  issued  on 
the  Judgment  In  tiie  partitlcm  suit  and  levy 
was  made,  followed  by  a  sale  under  tliat 
Judgment  The  certificate  of  sale  was  duly 
recorded  on  February  18,  1914.  In  May, 
1915,  there  having  been  no  redemption  nor 
offer  of  redemptttm,  a  sheriff's  deed  Issued  on 
the  certificate  and  was  duly  recorded  on  May 
17,  1915,  sale  being  made  to  the  ai^llant  for 
$1,307.70. 

On  December  20,  1916,  In  the  foreclosure 
suit  the  receiver  filed  a  iretltion  setting  forth 
with  some  elaboration  the  foregoing  facts, 
praying  for  an  order  directing  the  appellant 
to  show  cause  why  he  should  not  be  adjudg- 
ed guilty  of  contempt  of  court  for  Interfering 
or  attempting  to  Interfere  with  the  posses- 
sion of  the  receiver,  also  for  a  temporary 
restraining  order  to  prevent  him  from  Inter- 
fering with  such  possession  and  from  selling, 
pledging,  mortgaging,  hypothecating,  or  In 
any  other  way  disposing  or  attempting  to 
dispose  of  the  property  In  question.  The  rec- 
ord shows  that,  when  this  matter  came  on 
for  hearing,  It  was  very  definitely  agreed  be- 
tween the  parties  that  all  proceedings  for 
contempt  be  abandoned  and  the  right  to  pro- 
ceed for  contempt  for  past  acts  be  waived. 
Thereafter,  by  amendment,  the  proceeding 
was  changed  so  that  the  restraining  order 
was  maintained  In  force  until  the  order  ap- 
pealed from  was  made,  and  by  amendment 
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of  the  petition  the  court  ondoixMfc  to  de- 
termine the  validity  of  the  ezecntioh  sale. 
It  Is  to  be- noted  that  the  appellant  at  all 
times  reserved  his  objections  to  the  court 
proceeding  with  the  hearing  because  of  its 
lade  of  power  to  determine  the  question  of 
title  upon  the  amended  petItl<Hi,  and  that  the 
allegations  of  the  petition  upon  whltdi  the 
proceeding  was  based  were  wholly  Insufficient 
to  warrant  the  relief  sought  by  the  petitl<m- 
er.  Upon  this  record,  the  receiver  with  the 
approval  of  the  court  having  waived  all!  right 
to  proceed  against  the  aH>eUant  tor  c<mtempt 
based  <m  past  acts,  the  court  was  without 
pmver  to  make  any  order  exc^t  one  of  In- 
Juncti(m  as  to  future  acts.  It  certainly 
could  not  In  this  ancillary  proceeding  ad- 
judicate uffoa  the  validity  of  the  execstloD 
sale. 

Third.  In  addition  to  the  tacts  stated  In 
the  opinion  of  the  Presiding  Justice  the  rec- 
ord shows  that  of  the  properties  mortgaged 
to  secure  the  paymeat  of  the  issue  ot  bonds 
of  92,000,000,  of  "pblcSx  there  were  outstand- 
ing bonds  of  the  value  of  91*180,000,  the  ap- 
pellant as  the  attorney  for  the  plaintUb  In 
the  partition  suit  caused  to  be  sold  to  satis- 
fy the  lien  of  about  11,200  over  400  acres  of 
the  land  which  was  the  original  refining 
property  of  the  oil  oompiiny,  on  which  there 
were  a  number  of  buildings  and  structures, 
pipe  lines,  and  all  sCKTts  of  equlpm^t  nec- 
essary for  a  refinery.  Under  this  sale  tlie 
appellant  bought  all  that  property  for 
$1307.70.  He  made  no  appUcatiiMi  to  the 
receiver,  who  had  sufficient  money  In  bis 
hands  to  pay  the  prior  Hen,  and  who,  aft« 
learning  of  the  sale,  tendered  to  the  ai^I- 
lant  all  money  he  had  expended,  with  In- 
terest, which  tender  was  rejected  on  the  sole 
groimd  that  it  was  not  made  In  gold  coin. 
Neither  did  he  apply  to  the  court  for  leave 
to  sue  the  receiver  or  to  the  property 
under  execution.  The  receivers,  relying  upon 
the  general  rule  prohibiting  Interference  with 
receivers,  could  not  in  this  proceeding  take 
the  opposing  positions  on  one  hand  that  the 
sale  was  void,  and,  on  the  other  hand,  that 
It  should  be  set  aside  upon  equitable  grounds. 
If  such  grounds  exist.  If  this  court  announces 
the  rule  that  In  a  foreclosure  suit  property 
In  the  hands  of  a  receiver  may  be  sold  under 
process  of  a  court  of  co-ordinate  Jurisdiction, 
the  bondholders,  the  mortgagee,  the  bonds- 
man of  the  receiver,  and  the  receiver  him- 
self, will  be  deprived  of  any  possibility  of 
litigating  before  a  court  having  power  to 
determine  whether  the  execution  sale  was 
void  or  voidable,  or  valid,,  any  question  of 
equitable  cognizance  which  might  possibly  be 
raised  In  such  a  suit 

[2]  Solely  on  the  ground  that  the  trial 
court  in  this  proceeding  was  without  power 
to  adjudicate  on  the  question  of  title  and  in 
recognition  of  the  fact  that  the  appellant  ac- 
quired at  the  sale  something  wfaldi  eventual- 
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ly  may  or  may  not  be  determined  to  bare 
vested  htm  wltb  title,  I  concur  In  the  conclu- 
sion tbat  the  order  appealed  from,  In  so  far 
as  it  purports  to  vacate  the  execatlon  sale 
and  in  so  tar  as  it  purports  to  restrain  the 
appellant  from  selling  or  dealing  with  his 
Justiciable  claim  of  title  acquired  while  the 
property  was  sub  Jndlce,  must  be  reversed. 
The  order  appealed  from  should  be  affirmed 
In  80  frr  as  it  restrains  the  appellant  from 
Interfering  with  the  poeiesaloo  of  the  re* 
celver. 

NOT7B8E,  J.  I  concur  In  the  Judgment  for 
fhe  reasons  stated  in  the  opinion  of  Justloe 
BBITTAIN. 


OUERR  V.  SLOAN  st  al.   (Crv.  3445.) 

<I>istr{ct  Court  of  Appeal,  First  District,  Divi- 
•ion  2,  California.  I>«c.  22.  1920.  Hear- 
iog  I>enied  by  Supreme  Court  Feb.  17,  1921.) 

1.  Appeal  Mi  error  «=»l23ft— Facts  held  to 
warrant  satry  of  Jsdgment  against  sureties 

appeal.  , 

Where  an  appeal  bond  under  Code  dr. 
Proc  I  942,  stipulated  that  if  appellant  did  not 
make  payment  within  80  days  after  fiUng  of  re- 
mittitnr  on  affirmance  by  the  Supreme  Court 
iudgmeut  might  be  entered  against  sureties 
without  DOtica,  a  stay  of  entry  of  the  Judgment 
against  them  could  have  been  granted  only 
on  showing  that  these  conditlonB  did  not  ex- 
ist, and  an  objection  of  faUore  to  present 
the  claim  in  tim  estate  of  v>pellant,  since  de> 
ceased,  was  tnother  matter  and  eould  not  ba 
considered. 

2.  Appeal  aed  anwr  54(4)— Sureties  on  ap- 
peal bend,  having  coesseted  to  Jsdflment  en 
Mprilanfe  defaett,  eaenot  appeal  tbererroa. 

Sureties  ou  an  appeal  bond,  having  by  stip- 
ulation consented  that  judgment  might  be  en- 
tered against  them  without  notice  if  appellant 
failed  to  pay  within  SO  days  after  filiug  of  re- 
mittitur, on  affirming,  cannot  appeal  therefrom. 

S.  Appeal  aad  errer  «S9I23«-Eetry  ef  Jndg- 
■aat  OB  appeal  bond  by  a  Jadge  ether  than 
the  eae  to  whesi  ease  was  assigned  held  aet 
ern»r. 

A  role  of  eonrt  tbat  an  <nrd«r  watering  judg- 
ment against  sureties  on  an  appeal  liond  after 
filing  of  remittitur  to  the  Supreme  Court  should 
be  made  by  the  Judge  to  whom  the  case  had 
been  assigned  ia  to  save  the  various  judges 
from  imposition,  and  does  not  limit  their  Ju- 
riadiction,  and  the  entry  of  such  a  Judgment  by 
the  presiding  Judge,  where  the  court  Is  left 
no  discretiMi  beuuss  of  sureties'  eoasent  to 
Judgment  and  waiving  of  notice,  was  not  er- 
ror. 

4.  Appeal  and  error  4=9523(2)— Faets  recited 
In  alRdavIt  supportlag  aa  nnaathorfzed  nio- 
tiea  are  net  part  of  reeord. 

Tacts  recited  In  aa  affidavit,  filed  In  sap- 
pwt  of  an  unauthorised  motion  to  suspend 
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proceedings  relating  to  Judgment  against  the 
sureties  on  an  i^pCal  iMcd,  were  no  part  of 
the  record. 

5.  Appeal  and  error  ^31227— Snretles  on  ap- 
peid  bond  not  relieved  by  faiinre  tn  preeent 
Jadgnent  as  daln  agalsst  estate. 

Where  appeal  bond  sureties  specifically 
promised  to  pay  at  a  fixed  time  after  filing 
of  remittitur  affirming  the  Judgment  upon  the 
sole  condition  that  t^e  debtor  had  not  paid, 
hi  view  of  Civ.  Code,  {  2844,  providhig  that  the 
surety  has  all  the  rights  of  a  guarantor,  sec- 
tions 2825,  2840,  relating  to  guarantor's  ex- 
oneration, and  section  2445,  rdating  to  right 
to  demand  that  a  creditor  proceed  against  its 
principal,  where  no  demand  was  made  by  the 
sureties  on  the  creditor  to  present  her  daims 
against  the  estate  of  the  deceased  appellant, 
the  sureties  were  not  released  by  such  failure. 

6.  Prinolpal  and  surety  «s»l29— Credltor'a  fait- 
are  to  file  claim  against  principal's  estate 
does  not  release  surety. 

Failure  of  a  creditor  to  file  his  claim  against 
the  estate  of  the  principal  debtor  does  not  re- 
lease the  surety. 

7.  Appeal  and  error  «=>I236  — If  Jadgnent 
against  snretles  Is  valid  on  Its  face,  Independ- 
ent eqnity  salt  Is  repaired  to  give  rsllsf. 

Except  by  an  independent  salt  in  equity, 
the  Code  does  not  provide  for  motion  to  stay 
the  entry  of  a  judgment  against  aMteal  bond 
sureties,  valid  on  its  face  and  based  upon  the 
consent  of  tbe  parties,  or  to  set  aside  such 
judgment  or  to  recall  execution  thereoi^'  where 
such  motions  are  based  upon  exfraneous  facta 
which,  U  true,  would  mabe  tbe  entry  and  en- 
forcement of  aucb  Judgment  inequitable. 

Aiveal  from  Superior  Court,  Cnty  and 
Gonnty  of  San  Frandsco;  Daniel  C.  Deasy 
and  George  H.  Cabaniss,  Jadgee. 

Action  by  A.  C.  Duerr  against  Sarah  A. 
Bryan,  in  which,  upon  defendant's  death. 
William  B.  Sloan  aud  another,  as  her  ex- 
ecutors, were  substituted  as  defendants,  and 
agalDst  William  R.  Sloan  and  another  as 
sureties  on  the  appeal  bond.  From  orders 
and  a  Judgment  denying  motions  to  stay  pro- 
ceedings, entering  Judgment  against  the  sure- 
ties on  the  appeal  bond,  denying  sureties'  mo- 
tion to  set  aside  the  Judgment  aiid  denying 
motion  to  recall  execution,  the  defendants 
appeal.  Appeal  from  the  Judgment  dismiss- 
ed, and  the  orders  Invcdved  In  other  ap- 
peals affirmed. 

Sterling  Carr,  of  San  FrandscOk  for  appel- 
lants. 

Keogh  A  Olda,  of  San  Frandsco,  for  »- 
spondent. 

NOUBSE,  J.  Ob  the  9th  day  of  April, 
1914,  plaintiir  commenced  an  action  against 
Sarah  A.  Bryan  to  recover  the  sum  of  $2,600 
on  an  account  stated;  aa  tbe  I4tb  day  of 
May,  IdlT,  Judgment  was  rendered  In  favra 
of  idaintlft  and  against  tbe  eald  Sarah  -A. 
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Bryan  for  ttie  siua  pmred  for;  on  tbe  lltb ; 
day  ot  July  of  tbe  same  year  tbe  defendant  I 
Sarab  A.  Bryan  served  and  filed  ber  notice  I 
of  appeal  from  said  Judgment,  and  on  tbe 
following  day  .filed  a  cost  and  stay  bond  hi 
form  prescribed  by  section  942,  Code  of  CItII 
Procedure,  with  William  R.  Sloan  and 
George  A.  Scott  as  sureties  thereon.  While 
said  appeal  was  pending,  and  on  the  2d  day 
of  April,  1918,  said  Sarah  A.  Bryan  died,  and 
after  probate  proceedlnes  wero  regularly  tak- 
en, William  R.  Sloan,  her  brother,  and  John 
S.  Bryan,  her  son,  were  appointed  executors 
of  tbe  estate,  and  duly  qualified  as  such.  On 
tbe  19th  day  of  August,  1918.  while  said  ap- 
peal was  still  pending,  the  said  executors  up- 
on their  own  request  and  motion,  were  duly 
substituted  as  defendants  In  said  action. 
On  the  15th  day  of  April,  1919,  said  judgment 
was  affirmed  by  this  court  (Duerr  r.  Sloan, 
40  Cal.  App.  653, 181  Pac.  407).  and  on  the  17th 
day  of  June,  1919,  the  remittitur  affirming 
said  judgment  was  duly  filed  In  the  8ni>erlor 
court.  Pending  the  appeal  the  executors  duly 
and  regularly  caused  notice  to  creditors  to  be 
made,  and  tbe  time  for  presentation  of  claims 
a^inst  the  estate  of  said  Sarah  A.  Bryan  | 
expired  on  the  22d  day  of  March,  1919,  or 
about  four  weeks  prior  to  the  affirmance  of 
the  judgment  by  this  court  After  the  re- 
mittitur had  been  filed  in  the  superior  court 
as  above  stated,  and  on  the  11th  day  of  July, 
1919,  the  executors  of  said  estate  and  the 
two  sureties  on  the  appeal  bond  gave  notice 
of  their  intention  to  move  the  superior  court 
for  an  order  staying  further  proceedings  on  | 
the  part  of  plaintiff  by  virtue  of  the  Judg- 1 
ment,  said  motion  being  made  upon  tbe  sc3e  j 
gronnd  that  the  plaintiff  In  said  action  bad  ^ 
failed  to  file  with  the  executors  of  said  estate  < 
a  claim  based  ui>on  her  said  Judgment.  Said  ! 
motion  was  duly  heard  by  the  superior  court,  j 
and. on  the  16th  day  of  July,  1919,  denied.  On 
the  foUonlng  day  counsel  for  the  moving 
parties  ■  called  upon  the  judge  presiding  in 
department  No,  3  of  said  superior  court,  to 
which  department  said  cause  had  been  regu- 
larly assigned,  and  persuaded  said  Judge  to 
agree  with  him  that  no  Judgment  would  be  en- 
tered against  the  sureties  upon  the  appeal 
bond  without  giving  said  counsel  an  opportu- 
nity to  appear  and  make  objection  thereto. 
On  the  18th  day  of  July,  which  was  after  the 
expiration  of  the  30-day  period  from  the  filing 
of  tbe  remittitur,  counsel  for  plaintiff  ap- 
peared before  the  acting  presiding  Judge  of 
said  superior  court,  who  at  that  time  was 
sitting  In  department  No.  6  of  said  court,  and 
made  a  motion  that  judgment  be  entered 
against  tbe  said  snretioa  upon  tbe  appeal 
bond,  said  motion  being  based  upon  tbe  b<md 
and  the  record  in  said  action.  Said  mo- 
tion was  granted,  and  Judgment  In  favor  of 
Bald  plaintiff  and  against  tbe  sureties  Wil- 
liam R.  Sloan  and  George  A.  Scott  In  the 
mm  of  $8,168.45,  with  Interest  and  costs  of 


snlt  was  regnlarly  entered  and  recorded  <m 
(be  Mth  day  of  July,  1919.  Thereafter  ex- 
ecution was  issued  upon  said  Judgnrent.  Tbe 
sureties  obtained  a  stay  of  said  execution, 
and  moved  the  niperior  court  to  set  aside 
the  Judgment  against  th^.  and  also  to  re- 
call the  executltm,  both  motions  being  made 
vpoa  the  ground  that  no  dabn  bad  been 
filed  by  plahitlff  against  tbe  said  estate, 
and  upon  the  ground  that  the  judgment 
against  them  was  Irregularly  made  by  the 
acting  presiding  Judge  while  sittli^  In  depart- 
ment No.  6,  as  heretofore  detailed.  Tbese 
motitms  having  been  denied,  four  appeals 
were  prosecuted :  (1)  Ao  appeal  by  Ots  ex- 
ecutors and  the  sureties  from  the  order  deny- 
ing the  motion  to  stay  the  proceedings; 
an  appeal  by  the  sureties  alone  from  tbe 
Judgment  entered  against  them;  (3)  an  ap- 
peal by  the  sureties  from  the  ord^  denying 
their  motion  to-  set  aside  this  judgment; 
and  (4)  an  appeal  by  the  sureties  from  the  or- 
der denying  their  motion  to  recall  the  ex- 
ecution. These  four  appeals  have  been  con- 
solidated for  hearing  by  stipulation  of  coon- 
eel. 

[1]  1.  The  appeal  from  the  order  denying 
the  motion  to  stay  proceedings  must  be  af- 
firmed. The  motion  was  based  upon  the  sole 
ground  that  tbe  plaintiff  bad  failed  to  pre- 
sent a  claim  to  the  execntors  of  the  estate 
of  the  deceased  defendant.  The  motion  did 
not  present  a  legal  ground  for  the  stay  of  the 
entry  of  a  Judgment  against  the  sureties.  In 
the  bond  which  they  executed  In  accordance 
with  sectltm  942,  Code  of  ClvQ  Procedure, 
they  stipulated: 

"That  if  the '  said  defendant  and  appellant 
does  not  make  each  payment  within  thirty 
days  (30)  after  the  filing  of  tbe  remittitur  from 
tbe  Supreme  Court  in  tbe  court  from  which  the 
appeal  is  taken,  judgment  may  be  entered  in  the 
Baid  action  on  motion  of  the  plaintiff  and  re- 
spondent, and  without  notice  to  the  under- 
aigned  In  her  favor  and  against  the  nndersigned 
and  each  of  them." 

This  stipulation  Is  a  consent  on  the  part  of 
the  sureties  that  judgment  may  be  entered 
against  them  If  the  ctmditlons  oontalned  In 
the  stipulation  exist,  and  without  regard  to 
any  extraneous  matters.    Assuming,  there- 
fore, that  the  superior  court  bad  Jurisdiction 
to  entertain  a  motion  to  stay  tbe  entry  of 
Judgment  against  the  sureties,  a  stay  could 
have  been  granted  only  upon  a  showing  that 
I  these  conditions  did  not  exist    The  failure 
j  to  present  a  claim  against  the  estate  of  tbo 
,  principal  raised  an  entirely  new  issue,  ao 
I  issue  which  could  not  be  determined  upon  a 
j  mere  motion  to  stay  tbe  entry  of  tbe  Jud^ 
'  ment,  but.  If  at  all,  in  a  suit  In  equity  where 
I  the  sureties,  having  sought  equity,  would  be 
.  required  to  do  equity.  In  other  words,  when 
I  a  party  has  consented  to  tbe  entry  of  Judg- 
;  ment  against  him  upon  certain  specified  con- 
,  dltions  and  within  a  certain  fixed  time,  fao 
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cannot  delay  flia  entry  of  said  judgment  upon 
a  mere  moti<a  based  npon  the  ground  that 
same  nnrtiated  fkets  hare  arisen  which  would 
make  the  entry  of  said  jndgment  Inequitable. 

[21  2.  The  appeal  of  the  snrettes  from  the 
Judgment  must  be  dtemlssed.  By  the  stlpn- 
latlon  which  they  made  In  the  appeal  bond 
they  consented  that  Judgment  might  be  en- 
tered against  them  without  notice  If  the  de- 
fendant and  appellant  in  the  main  suit  failed 
to  pay  wlOiIn  80  days  af  tet  the  filing  of  the 
remittitur  In  the  snpertor  coart  Thus,  at  the 
explratl(m  of  30  days  frtan  the  date  of  the  fil- 
ing of  the  remittitur,  the  plaintiff  In  the  main 
anlt  was  entitled  to  the  entry  of  Judgment 
against  the  sureties,  without  notice  to  them, 
upon  presentatl<m  of  the  record  In  the  case 
showing  that  said  judgment  had  not  been 
paid  within  the  tlm*  stipulated.  Having  con- 
sented to  the  entry  of  such  Judgment,  the 
sureties  cannot  be  heard  In  an  appeal  there- 
from. Erlanger  v.  S.  P.  R.  B.  Co.,  109  Oal. 
395.  42  Pac.  31;  Mecham  T.  McKay.  37  Cal. 
154.  15S;  Judnlck  t.  Judnlck.  190  Pac.  480. 
Nothing  herein  Is  Inconsistent  with  Hawley 
T.  Gray,  127  CaL  660,  60  Pac  437.  Where,  as 
In  that  case,  a  Judgment  is  entered  prior  to 
the  expiration  of  the  30-day  i>erIod,  It  is  not 
a  "consent"  Judgment ;  that  Is  to  say,  the 
Judgment -la  not  In  accord  with  the  consent 
given. 

[31  3.  The  appeal  from  the  order  denying 
the  motion  to  vacate  and  set  aside  the  Judg- 
meot  against  the  sureties  must  be  affirmed. 
The  first  ground  assigned— that  It  was  Im- 
properly and  Irregularly  entered  by  the  pre- 
siding Judge — ^Is  without  merit.  The  facts 
alleged  in  the  affidavit  and  upon  whidi  this 
ground  was  urged  are  that  the  cause  was  or- 
iginally tried  In  department  No.  13;  that 
whm  the  rranittltur  came  down  the  Judge  of 
that  d^artment  was  abs^it  on  his  vacation, 
and  the  cause  was  by  the  presiding  Judge 
reassigned  to  department  No.  S;  that  the 
motlcm  to  stay  the  entry  of  the  Judgment  was 
beard  by  the  Judge  regularly  sitting  In  depart- 
mrat  No.  3,  and  denied  by  him;  that  there- 
after the  record  In  the  case  was  presented  to 
tbo  presiding  Judge,  who  at  that  time  waaslt- 
ting  In  de{>artment  No.  .6.  The  presiding 
Judge  ord«ed  that  Jud^ent  be  entered  In 
faror  oC  plalstUC  and  against  the  sureties, 
and  an  amended  order  to  that  effect  was 
diOy  and  regularly  entered  In  tiie  records  of 
department  No.  S,  with  a  redtal  tl&t  the  pre- 
siding Judge  was  "sitting  for  deirt.  No.  3." 
It  Is  ai^oed  that  the  Judge  regularly  assigned 
to  d^rtment  No.  8  at  the  superior  court  was 
presmt  throughout  the  whole  of  this  partleo- 
lar  day  when  this  order  was  madev  and  that 
It  was  unnecessary  for  counsel  for  plaintiff  to 
ai^eal  to  the  presiding  Judge  for  the  order. 
The  rules  of  the  superior  court  are  dted 
to  Che  effect  that  motitms  connected  with  a 
case,  It  made  In  open  court,  shall  be  made  In 
the  department  to  which,  tha  case  has  beoi  as* 
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slgiMd,  and  UiBt  If  fbe  motian  Is  made  at  the 
diambers  it  mnst  be  made  to  the  Judge  of  that 
department,  axoqpt  In  case  of  his  absence  or 
inability  to  act.   The  eiear  purpose  of  this 

rule  Is  to  save  the  various  Judges  from  Im- 
position; It  does  not  limit  their  Jurisdic- 
tion. In  the  present  case,  however,  there  Is 
no  discretion  left  to  the  Judge,  the  duty  of  en- 
try of  Judgment  being  mandatory.  Appel- 
lants were  not  entitled  to  a  hearing  on  the 
motion,  and  It  could  have  been  made  at  any 
time  after  the  expiration  of  the  30-day  peri- 
od without  notice.  The  court  had  to  decide 
upon  the  record  and  flies  of  the  case  the 
single  question  of  law  whether  or  not  plain- 
tiff was  entitled  to  Judgment.  Meredith  v. 
Santa  Clara  Min.  Ass'n,  60  Cal.  617,  621; 
Gray  v.  Cotton,  174  Cal.  256,  25S,  162  Pac. 
1019. 

[4]  Facta  recited  In  the  affidavit  filed  In 
support  of  an  unauthorized  motion  to  sus- 
pend proceedings  were  no  part  of  the  record. 
Appellants,  therefore,  have  suffered  no  injury 
by  the  fact  that  the  Judgment  was  ordered 
entered  by  the  presiding  Judge  rather  than 
the  Judge  regularly  sitting  In  department 
No.  3. 

[S]  The  second  ground  upon  which  the  mo- 
tlcn  to  set  aside  the  Judgment  was  made, 
like  the  motion  to  stay  the  proceedings, 
raises  a  new  issue,  namely,  the  failure  of  the 
creditor  to  pursue  her  remedy  against  the  e»- 
tate  of  the  deceased  principal.  This  groimd, 
which  in  fact  is  the  basis  of  all  four  ap- 
peals. Is  that  because  respondent  Is  unable  to 
enforce  her  Judgment  against  the  estate  of 
the  appellant  in  the  original  case  the  sureties 
on  the  bond  for  that  appeal  are  now  relieved 
from  all  liability.  Assuming  that  this  ques- 
tion-could  be  raised  In  the  manner  attempted 
by  appcillants  In  this  case,  It  Is  sufficient  to 
say  that  the  great  weight  of  authority  Is 
a^ilnst  the  position  urged  by  them.  The 
bond  which  they  signed  was  a  definite  and 
specific  promise  to  pay  at  a  fixed  time  after 
the  filing  of  the  remittitur  afflrralng  the  Judg- 
ment, upon  the  sole  condition  that  the  origi- 
nal debtor  had  not  paid.  No  obligation  was 
placed  upon  respondent  to  seek  payment  from 
the  appellant  prior  to  enforcing  the  obliga- 
tion of  the  sureties.  Section  2S44,  Civil  Code, 
provides  that  the  surety  has  all  the  rights  of 
a  guarantor.  Sectitm  2825  of  the  same  Code 
provides  that — 

"A  gnarantor  is  not  ezooerated  by  the  dla- 
ehsrge  of  him  prindi^al  by  operation  of  law, 
without  the  Interrention  or  omlssioa  of  the 
creditor." 

Section  2840  of  the  same  Code  provides 
that— 

"A  surety  is  exonerated:  1.  In  hke  manner 
with  a  guarantor;  2.  To  the  extent  to  which 
he  is  prejudiced  by  any  act  of  the  creditor 
which  would  naturally  prove  injurious  to  the 
remedies  of  the  surety  or  inconsiBtent  with  hU 
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riflitf,  or  Thidi  lenenv  Us  Meaxitrt  or,  8.  To 
the  extent  to  which  he  ie  prejudiced  hj  an 
omiBsion  of  the  creditor  to  do  uiTthing,  when 
required  by  tiie  niretr,  which  it  Is  Ua  dntr 
to  do." 

These  sections  mnst  all  be  read  tt^tber, 
and  so  reading  them  it  must  follow  that  the 
"interv«QtIon  or  omission"  of  the  creditor  re- 
ferred to  In  section  2825  is  snch  Intervention 
of  omission  as  Is  mentioned  In  section  2840 — 
that  Is,  a  deliberate  or  unjustifiable  act  of 
the  creditor  which  lessens  the  security  or  an 
omission  of  the  creditor  to  do  stnnething 
which  It  iB  his  duty  to  do  when  he  Is  requir- 
ed to  do  so  by  the  surety.  The  right  to  de- 
mand a  creditor  to  proceed  against  his  princi- 
pal is  very  strictly  defined  by  section  2845  of 
the  same  Code.  It  does  not  appear  that  any 
demand  was  made  by  the  sureties  In  this  case 
npcHi  the  creditor  that  she  present  her  claim 
to  the  executors  of  the  estate;  but  even  If  one' 
were  made.  It  Is  apparent  that  It  would  not 
come  within  the  terms  of  section  2845,  the 
failure  to  comply  with  which  woiild  result  in 
exoneration  of  the  sureties. 

t'l  The  precise  question  was  determined  by 
the  Supreme  Court  of  North  Dafeota  In  Terxa 
T.  Rothruff,  19  N.  D.  13,  120  N.  W.  758,  25 
L.  R.  A.  (N.  S.)  139,  Ann.  Cas.  1912D.  809, 
where  the  court.  In  holding  that  the  failure 
of  the  creditor  to  present  a  claim  against  the 
estate  of  the  deceased  prtnc^al  did  not  ex- 
onerate the  sureties,  said: 

-  "It  Is  no  put  of  Us  contract  that  he  will 
take  actiTe  measores  to  collect  the  debt.  The 
doty  to  act  rests  with  the  debtors.  •  •  • 
AppellaDt  could  have  paid  the  note  and  filed 
amount  she  was  obliged  to  pay  as  a'clalm 
against  the  estate  of  her  codefendant,  or  she 
could,  withoQt  paring  it,  have  filed  it  «s  a  j 
contingent  claim  against  the  said  sstate,  and 
thus  have  protected  heraelf." 

In  the  case  -at  bar  the  sureties  could  have, 
protected  themselves  tn  like  manner.  If  they 
did  not  do  so,  it  waff  no  fault  of  the  creditor. 
In  any  even^  the  great  weight  of  authority  Is 
that  the  failure  of  a  creditor  to  file  his  claim 
against  the  estate  of  the  principal  debtor 
does  not  release  the  sure^.  California  cases 
BUpporUng  this  general  principal  are:  Sichel 
T.  De  Garrlllo,  42  Oal.  493,  600;  Bull  r.  Coe, 
77  Gal.  54,  60,  18  Fae.  808.  U  Am.  St.  Bep. 
2^ ;  Los  Angeles  v.  Lankershlm,  100  Cal. 
6S4,  35  Pac.  153,  656 ;  Murdodc  t.  Brooks,  38 
Gal.  roe,  604;  London,  etc..  Bank  v.  Smith. 
101  Oal.  416,  420,  86  Pac.  1027:  Oarrar  v. 
Steele,  116  Oal.  116, 119.  47  Pac.  1007, 58  Am. 
St.  Bep.  156;  Kinsel  t.  Ballou,  151  Gal.  764. 
761,  91  Pac.  620;  Whiting  v.  Clark,  17  Cat 
407,  411. 

In  Bull  T.  Coe,  supra,  77  Cal.  60,  18  Pac. 
810,  11  Am.  St.  Rep.  235,  the  court  said: 

"It  was  well  settled  in  this  state,  as  else- 
where, that  mere  delay  of  the  creditor  to  pro- 
ceed against  the  principal  would  not  distdiarge 
the  anrety"— citing  cases.    "And  this  is  still 


the  law.  Preston  UooU,  64  OaL  406;  Olr. 
Code,  I  2828.  In  extension  of  tUs  ittindple  It 
was  held  that  the  surety  was  not  dlsdiargedt 
even  if  the  delay  of  the  creditor  was  saeh  that 
his  remedy  against  the  principal  became  bar- 
red by  limitation.  Whiting  v.  Clark,  17  CaL 
407.  And  it  was  but  a  short  step  from  this 
to  the  position  that  the  loss  of  the  creditor's 
remedy  against  the  estate  of  the  principal,  by 
nonaction  as  to  presentation  of  tlw  claim,  did 
not  disdutrge  the  surety.  This  was  the  deci- 
sion in  Sichel  r.  Oanillo.  And  the  point  h«a 
been  ruled  the  same  way  Ja  other  states." 

In  Oarrer  t.  Stede.  suitra,  tha  oonit 
pressed  the  general  rule  aa  follows  (116  Oal. 
U9,  47  Pac.  1008,  58  Am.  St.  Bepw  156): 

"Id  general,  nnless  some  agreement  or  spe- 
dial  circomstance  .imposes  diligence  upon  the 
creditor  as  a  daty,  he  does  not,  by  mere  failure 
to  pnrsoe  the  person  primarily  Uable,  dis- 
cliarge  the  guarantor,  surety  or  indorsert  even 
though  bis  passivi^  in  this  r^ard  may  residt 
in  barring  lus  remedy  against  the  original 
debtor." 

In  the  case  at  bar  there  was  no  agreement 
or  special  drcumstance  Imposing  upm  the 
creditor  the  duty  to  present  her  dalm 
against  the  estate.  So  tar  as  ai^)ear8  from 
the  record  the  estate  may  have  been  Insol- 
vent and  the  presentation  of  such  a  claim 
would  have  been  an  Idle  and  useless  formal- 
ity. Again,  If  she  had  done  so,  it  Is  not  at 
all  unlikely  that  she  would  have  been  met 
with  the  argument  that  she  had  waived  the 
right  of  iMtyment  of  the  claim  within  80  days 
from  tbe  flUng  of  the  remittitur,  and  had 
consented  to  await  payment  of  ber  dabn  In 
due  course  of  administration.  She  was  at  an 
times  entitled  to  rest  upon  Oie  sUpulaUcms 
Id  the  bond  that  the  sureties  would  pay  with- 
in 30  days  from  the  flUng  of  the  remittitur 
tf  the  judgment  had  not  been  paid  by  Qie 
principal  debtor.  It  would  not  have  been  her 
duty  to  seek  payment  from  ttie  originid  dc3)tor 
If  she  had  been  alive  when  the  remittitur 
came  down,  and  no  process  of  reasoning  can 
sustain  the  proposltiai  that  sudi  a  duty  was 
imposed  upon  her  by  the  death  <a  flie  original 
debtor. 

4.  Tba  appeal  from  the  order  denying  ap- 
pellants' motion  to  recall  the  execution  is 
baaed  upon  the  same  grounds  urged  oa  the 
motion  to  set  aside  ttae  Judgment,  and  for  tbe 
reasons  l^^etofbre  ^TOi  said  order  must  be 
afOrmed. 

In  affirming  tho  orders  inirolved  tai  the 
three  appeals  heretof  cnre  discussed,  it  is  pn^ 
er  to  say  ttiat  such  actUm  should  not  be  tak- 
en as  in  any  way  Indicating  Out  any  of  said 
motions  conform  wlHi  our  method  of  pro- 
cedure. This  statement  seems  necessavr,  be- 
cause counsel  have  cited  opinions  of  the  ap- 
pellate coorta  affirming  similar  orders,  and 
have  inferred  therefrom  that  suA  <^iiiloua 
Justified  the  procedure  taken.  Tbe  rules  of 
procedure  are  to  be  determined  fran  the 
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Code  of  CHvil  ProcedQce,  and  not  from  infer- 
.  auxs  drawn  from  opinions  of  the  appellate 
courts.  Wben  a  party  has  recorered  a  iudg* 
menc  be  sbonld  not  be  denied  tbe  frnits  of 
(b&t  JmtenieDt  by  frlrolous  and  vexatious 
notkMHi  not  atttbwlsed  by  the  prescribed 
farms  cf  prDcednT&  In  Bcnali^  t.  Sapvrica 
Coait,  84  GaL  App.  296,  290^  167  Fae.  201, 
2ft3,  It  was  said: 

"A  Jadgment  dn  be  nullified  by  the  conrt 
which  rendered  It  only,  first,  on  motion  for  a 
new  trial;  second,  by  a  motion  under  the  pro- 
^sitms  of  section  473  of  the  Oede  of  OItII 
Procedore,  where  the  jndgment  is  inadvertentlr 
made,  and  where  application  is  made  to  set 
it  aside  within  six  mootbe;  third,  by  motion 
therefor  at  any  time  where  the  judgment  is 
Toid  on  its  face;  fourth,  b7  an  Independent  BUtt 
in  equity  where  the  Judgment  is  regular  on 
its  face,  but  extrinsically  void  for  went  of  ju- 
risdiction, or  by  reason  of  fraud  or  mistake." 

[7]  A  petition  tor  hearing  in  the  Supreme 
Court  in  that  case  was  denied,  and  the 
statement  quoted  can  be  taken  as  fairly  de- 
da  ring  the  law  of  this  state  upon  that  sub- 
ject. Possibly,  to  be  more  exact,  reference 
should  be  made  to  the  provisions  of  section 
063,  Code  ot  CMl  Procedure,  whlcfli  cotcts 
the  special  case  of  a  correction  of  the  conclu- 
sions of  law  which  are  not  supported  by  the 
findings  of  fact  and  a  jadgment  which  is  in- 
consistent with  a  sperial  verdict  But,  ex- 
cept in  the  cases  just  noted,  the  Code  does 
not  provide  for  a  motion  to  stay  the  entry 
of  a  judgment  valid  upon  Its  face  and  based 
upon  the  consent  of  the  parties,  or  to  set 
aside  siHdi  a  Judgm^t,  or  to  recall  execution 
Issued  thereon  where  such  motions  are  based 
iipon  extraneous  facts  which,  If  true,  would 
make  the  entry  and  aiforcement  of  snch 
Judgment  Inequitable.  For  relief  in  such  a 
case  the  parties  must  resort  to  an  Iftdepend- 
ent  suit  In  equity. 

The  aE^ieal  from  tte'jndgment  Is  dismissed. 
The  orders  Inrcilved  In  the  other  aiveals  are 
afflrmed. 


We  coaaai 
TAIN,  J. 


JjANQDOS,  p.  J.;  BRIT- 


HOME   SAVINGS   *   LOAN   AS8>N  V. 
ROUNDS-PORTER  LUMBER  CO. 
■t  fl.   (Ne.  9764.) 

(Sopreme  Court  of  Oklahoma.  Jan.  8, ,  1021. 
Behearing  Penied  Feb.  8.  1&21.) 

}SvUa:bus  by  the  Court.) 
I.  BillilBg  and  loaa  assoolaflons  «=»23(l,4)— 
Anortatlaa's  agent  does  not  oeass  to  ba  sueb 
beettise  bsrrower  makes  him  his  agent  also; 
atsooiatloa's  agest,  holding  loan  as  borrow- 
er's agent,  easaot  bind  asaoclatloa  by  premise 
to  pay  third  party's  elalsi  against  borrower. 
Where  a  loan  aasociation  appoints  an  agent 
to  reeeiTfl  apphcatioDs  for  loans  with  instmc- 


tions  as  to  the  signature  and  at^3u>wledgment 
of  the  note  and  mortgage  to  be  executed  by  the 
borrower,  and  al»o  as  to  tiie  abstract  of  title, 
the  payment  of  the  mortgage  tax  and  the  prop- 
er assignment,  etc.,  of  certificate  of  stock  by 
the  borrower;  the  person  so  appointed  does  not 
cease  to  be  Ihe.  agent  of  the  association  for 
the  reason  that  the  borrower  in  makmg  the 
application  for  the  loan  signs  an  instrument 
appointing  snch  agent  his  agent,  but  where  the 
loan  ie  approved  and  check  Issued  payable  to 
such  agent  and  the  borrower  jointly  and  de- 
livered to  the  agent,  and  the  borrower  there- 
after indorses  the  check  and  leaves  the  same 
In  Uie  hands  ot  the  agent  with  instructions 
as  to  the  disbursement  of  the  proceeds  .of  the 
check,  the  party  so  designated  by  the  loan  as- 
sodstion  then  becomes  the  agent  of  the  bor- 
rower, and  is  without  authority  to  bind  the  as- 
sociation by  any  promise  to  pay  to  a  third  per- 
son a  daim  against  the  borrower. 

2.  Appoal  and  error  «s»338(l)  —  Preosedlngi 
in  error  la  Ssprems  Coart  mast  be  oen- 
menosd  wHMn  tlx  months. 

Under  Session  Laws  1910-11,  c.  18,  para- 
graph 1,  proceedings  In  error  In  the  Supreme 
Court  must  be  commenced  within  six  months 
from  the  date  of  the  rendition  of  the  judgment 
appealed  from  by  fiUng  in  this  conrt  a  petithm 
in  error. 

3.  Appeal  asd  error  4=»35l(l)— Mailing  getl- 
Uoa  In  error  to  dark  of  Supreme  Conrt  heli 
net  eompllsBOi  with  statute  as  to  fltlng. 

Inclosing  a  petition  in  error  in  an  envelope 
addressed  to  the  clerk  of  this  conrt,  with  post- 
age prepaid,  and  depositing  the  same  in  tiie 
United  States  mail  within  time  to  reach  the  of- 
fice of  the  clerk  of  this  court,  le  not  a  compli- 
ance with  the  statute. 

Appeal  from  District  Court,  Tnlsa  County; 
K  B.  Mf^elll,  Judge. 

Actions  by  the  Home  Savings  &  Loan  Asao- 
clatl(m  and  by  the  Bounds-Porta  Lumber 
Company  against  J.  W.  Kennedy  and  others, 
cons(^dated  for  trial.  From  a  Judgment  ad- 
verse to  the  Home  Savings  &  Loan  Associa- 
tion, it  appeals^  and  defendant  Kennedy 
moves  to  substitute  cross-petition  in  erro^l:. 
Judgment  reversed,  and  motion  denied. 

J.  T.  Shipman,  of  Bartlesvllle,  for  pl&lnUff 
In  error. 

P.  L.  Tburman,  of  Tulsa,  for  defendant  In 
error  Bounds-Porter  Lumber  Co. 

Biddison  &  Biddlson,  of  Tulsa,  for  defend- 
ant in  enor  Kennedy. 

PITCHFOBD,  J.  The  Home  Savings  and 
Loan  Association,  with  its  prluclpQl  pl&c^  of 
business  at  Bartlesvllle,  Okl.,  loaned  to  J. 
W.  Kennedy,  $1,200,  In  order  to  borrow  this 
sum,  Kennedy  subscribed  for  and  purchased 
12  shares  of  the  capital  stock  of  the  associa- 
tion. A  certificate  was  Issued  to  him  evldeno- 
ing  said  shares.  On  the  15th  day  of  May, 
1914,  there  wae  executed  by  Kennedy  a  note 
for  said  sum,  and  to  secure  payment  of  said 
sum  be  assigned  and  pledged  said  sbares  of 
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stodc  as  coOateral  secarlty ;  also  executed  a 
mortgage  on  lot  18,  In  blo<^  2,  of  the  city  of 
Tiilaa.  The  loan  was  negotiated  throogb  A. 
M.  Bassler,  of  Tulsa,  OkL,  the  agent  of  tBe 
building  assocfatloQ. 

In  the  application  for  the  loan,  the  borrow- 
er, Kennedy,  appointed  Hasaler  as  bis  agent 
and  agreed,  as  comp^aation  for  his  services 
in  negotiating  the  loan,  the  snm  of  $120  to 
be  deducted  from  the  loan,  also,  that  he  wonld 
famish  an  abstract  ehowing  a  perfect  title 
to  the  property  to  be  mortgaged,  and  author- 
ized the  loan  company  to  remit  to  Hassler 
the  money  on  Bald  loan  for  disbursement. 
The  mortgage  covering  the  real  estate  was 
acknowledged  and  recorded  on  the  21st  day  of 
May,  1914.  Thereafter  the  loan  company  for- 
warded its  dieck^o  Hassler,  the  same  being 
made  payable  to  A.  M.  Hassler  and  J.  W.  Ken- 
nedy. 

The  Bounds-Porter  Lumber  Company  had 
furnished  lumber  to  the  owners  of  the  mort- 
gaged premises  prior  to  the  purchase  of  the 
same  by  Mr.  Kennedy.  On  Jime  22,  1914, 
C.  O.  Arnold,  representing  the  Bounds-Porter 
Lumber  Company,  in  awnpany  with  J.  W. 
Kennedy  went  to  the  office  of  A.  BL  Hassler, 
and  there  in  the  presence  of  Mr.  Hasaler, 
Kennedy,  In  writing,  agreed  to  pay  the  ao- 
count  of  the  Bounds-Porter  Lumber  Company 
against  Sllger  and  Holmes,  the  former  own- 
ers of  the  property.  On  the  Sd  of  August, 
1916,  the  loan  assodatlffli  commenced  its  ao- 
tion  against  J.  W.  Kennedy  to  recover  Judg- 
ment upon  the  note  for  $1,200,  and  for  the 
foreclosure  of  the  mortgage.  Kennedy  ad- 
mitted the  execution  of  the  note  and  the  mort- 
gage, but  defended  on  the  ground  that  the 
loan  was  never  fully  consummated,  that  he 
never  received  all  of  the  mcmey,  and  that  the 
plaintiff  was  not  entitled  to  the  foreclosure  of 
its  mortgage. 

On  the  19th  day  of  August,  1916,  the 
Rounds-Porter  Lumber  Company  commenced 
its  action  against  Kennedy,  SUger,  Holmes, 
and  the  Home  Savktgs  &  Loan  Association, 
and  alleged  that  on  the  2d  day  of  March  the 
lumber  company  made  a  verbal  contract  with 
defendants  Sllger  and  Holmes  to  furnish 
lumber  and  other  building  material  to  build 
a  house  upon  lot  18,  in  block  2,  in  the  dty 
of  Tulsa,  and  that  between  the  2d  day  of 
March  and  Oie  22d  day  of  April,  1914,  de- 
liver to  Sllger  and  Holmes  lumber  and  other 
building  material  of  the  value  of  $626.35; 
that  at  that  time  i^Uger  and  Holmes  owned 
the  legal  title  to  the  lot,  which  they  after- 
wards transferred  to  Kennedy  subject  to  the 
lien  of  the  lumber  company;  that  Kennedy 
assumed  said  indebtedness  of  $626.35,  and 
agreed  in  writing  to  pay  the  same.  It  was 
further  alleged  that  concurrently  with  the 
sale  and  transfer  of  the  premises  to  Kennedy 
the  loan  was  negotiated  from  the  defendant 
Home  Savings  A  Loan  Association.  It  Is 
farther  alleged  that  at  the  time  of  the  execu- 
tion of  the  mortgage  by  Kennedy  and  the 


acceptance  Qiereof  try  Out  loan  assodatlmt 
the  Roun da-Porter  Lumber  Company  had  a 
prior  lien  up<ni  tlie  premiaei  for 
which  fact  was  well  known  to  the  lonn  asw^ 
datlon,  and  that  it  was  thereupon  agreed  by 
and  between  the  Bounds-Porter  Lumber  Oom- 
pany,  J.  W.  Komedy,  and  the  loan  assoda- 
tlon  that  in  ordo-  to  discharge  the  Uen  of  tbs 
Rounds-Porter  Lumber  Company  Kennedy 
would  assign  and  set  over  to  the  lumber  com- 
pany, out  of  said  loan,  the  sum  of  $026^13^ 
and  thereupon  Kennedy  did  assign  and  set 
over  to  plaintiff  said  sum  out  of  aald  loan, 
then  in  tlie  hands  of  tbe  loan  aseodatioii,  and 
■that  the  association  then  agreed  that  It 
would  accept  such  assignment,  and  did  ac- 
cept such  assignment,  and  agreed  to  pay  for 
and  discharge  the  claim  and  lien  of  the 
Rotmds-Porter  Lumber  Company.  Judgment 
was  prayed  against  Kennedy,  Sllger,  Holmes, 
and  the  loan  association  for  fiKifLsSt  with 
Interest  thereon,  together  with  the  attorney's 
fee  of  $100. 

The  cause  wherein  the  Home  Savings  ft 
Loan  Assodatioa  was  plaintUf  and  J.  W.  Ken- 
nedy was  defendant  was  oonsfdidated  with 
the  cause  wherein  Bounds-Porter  Lumber 
Company  was  plaintiff  and  SUger,  Holmes, 
Kennedy,  and  the  loon  association  were  de- 
fendants. The  caose  so  consolidated  came  on 
tot  trial  in  the  district  court  of  Tulsa  coun^ 
on  the  12tb  day  of  September.  1917. 

In  the  case  of  the  loan  assodatioa  against 
Kennedy,  the  Jury  returned  a  verdict  in  favor 
of  the  i^intUE  for  $1,200.  In  the  case  of  Oie 
Bounds-Porter  Lumber  Company  against  the 
loan  assodatlcHi  the  Jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $626.36  and 
$50  attorney's  fees.  The  building  and  loan 
association  filed  motion  for  a  new  triaL  The 
assignments  of  error  relied  upon  are  that  the 
court  erred  in  overruling  plaintiffs  in  error 
motion  for  new  trial ;  the  court  erred  In  giv- 
ing instructions  Nos.  2,  9,  and  7;  the  court 
erred  in  accepting  the  verdicts  of  the  jury 
as  they  were  rendered;  and  the  court  wred 
In  Its  constructions  of  the  verdicts. 

The  first  error  relied  upon  by  the  plaintiff 
in  error  and  discussed  Is  as  to  the  amount  of 
recovery.  It  Is  claimed  by  the  plaintiff  that 
It  was  entitled  to  the  Interest  on  the  loatt 
from  October  IS,  1914.  less  the  credit  of  $15, 
Interest  paid  to  January  26,  1915,  whereas 
the  court  allowed  Interest  only  from  August 
1,  1915.  The  evidence  Is  undisputed  that  the 
payments  of  the  loan  w^ere  to  be  $24  monthly, 
and  that  five  monthly  payments  were  made 
and  one  payment  of  $15  paid  January  26, 
1915.  The  date  of  the  note  was  May  16, 1914. 
U'rom  May  15  to  October  15,  1914,  the  in- 
stallments provided  for  In  the  loan  were  paid, 
amounting  to  $120.  The  withdrawal  value 
of  the  stock  carried  by  Kennedy  seems  to 
have  been  valued  at  $36.75.  The  interest  for 
the  five  months  at  10  per  cent  during  that 
time  would  have  been  $24,  whereas,  the  bor- 
rower had  paid  $120.  It  Is  not  necessary  to 
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dUterentlate  a.w  to  tbe  items  going  to  make 
the  difference  between  $120,  the  amount  paid, 
and  $24,  the  Interest  at  10  per  cent,  aa,  the 
loan  bebig  made  for  six  years,  and  the  In- 
terest tras  paid  annually,  tiben  at  the  end  of 
six  years,  the  Interest  woold  amount  to  $720, 
which,  added  to  fl,200,  would  make  $1,920. 
The  payment  at  $24  a  m<Hith,  provided  for  In 
the  loan  at  the  end  of  six  years,  would 
amount  to  $1,728,  making  a  dUterence  of  $192. 
being  less  than  if  the  Interest  bad  been  paid 
annually.  Therefore,  when  default  was  made 
on  October  15,  1914,  Kennedy  was  entitled  to 
the  withdrawal  Talne  of  his  stock,  $36,  to- 
gether with  the  Interest.  $15,  paid  January 
26,  1915,  would  pay  the  Interest  to  March  18, 
1915 ;  therefore  the  loan  association  would  be 
oitltled  to  the  Interest  from,  tbe  last-named 
date  at  10  per  cent.,  instead  of  from  August 
let,  as  Instructed  by  the  trial  court— the  dif- 
ference being  $43.00,  which  sum  shofald  be 
added  to  the  Judgment  to  favor  of  tne  asso* 
elation  against  Kennedy. 

The  serious  question  involved  in  this  case 
Is  as  to  the  liability  of  the  loan  association 
to  Bounds-Porter  Lumber  Company.  It  Is 
claimed  by  the  latter  tliat  on  the  22d  day  of 
June,  J.  W.  Kennedy  assumed  the  Indebted- 
ness for  $626.86,  being  the  amount  due  from 
tbe  former  owners  of  the  mortgaged  premis- 
es, and  agreed  In  writing  to  pay  the  same; 
that  this  transaction  occurred  In  the  office  of 
A.  H.  Uassler,  agent,  as  claimed  by  Rounds 
and  Porter,  of  the  loan  association,  and  that 
Kennedy  assigned  to  Bounds-Porter  this 
amotmt  in  the  check  issued  to  Kennedy  cover- 
ing tbe  loan,  and  fhat,  Hassier  hftvlng  prom- 
ised to  pay  this  sum  out  of  the  check  then  In 
his  possession,  this  was  equivalent  to  a  prom- 
ise by  the  loan  assodation  as  Hastier  was 
their  agent,  and  was  clothed  with  authortt; 
to  bind  the  association  In  this  traasacttou. 
At  this  time,  the  check  for  die  loan  had  beoi 
loBued  by  the  loan  assodatliHi,  and  had  bem 
f<»rwarded  to  and  was  In  the  possession  of 
Hassier,  the  same  being  payable  to  A.  M. 
Hassier  and  J.  W.  ^nnedy. 

In  the  pres^ee  of  Arnold,  the  manager  of 
Uie  Ronnds*Porter  Lumber  Company,  Ken- 
nedy Indwsed  tbe  cfae<ft  and  authorized 
Bassler  to  pay,  not  only  the  daim  of  the 
BoundA-Porter  Lumber  Company,  but  also 
other  claims.  It  is  not  alleged  that  this 
promise  on  the  part  of  Hassier  was  In  wrl^ 
Ing;  tmt,  should  we  hold  that  under  the  cir- 
cumstances Hasfcler  was  the  agent  of  the  loan 
association  and  conld  bind  the  latter  by  this 
agreement,  the  evidence  should  be  dear,  posf- 
tlve.  and  unequivocal  that  the  pscHnlse  was 
made. 

-  C.  O.  Arnold  testified  that  on  the  date  of 
the  purported  acceptance  by  Hassier  he  got 
up  a  statement  of  the  account  of  the  Rounds- 
Porter  Lumber  Company,  and  went  over  to 
Mr.  Kennedy  and  got  Mr.  Kennedy's  accept- 
anea  and  had  it  sworn  to  In  Mr.  Hassler's 
DOase.  Ttda  question  was  asked  Mr.  Arnold: 


"Q.  Mr.  Arnold,  at  the  time  yon  and  Ken- 
nedy were  np  In  this  loan  company's  office, 
did  Mr.  Kennedy,  In  your  presence  and  in  the 
presence  of  the  company's  agent,  atttborisa 
Mr.  Hassier  to  pay  this  daim  out  of  this  loan? 
A.  He  did." 

The  witness  further  testified  that  he  was 
at  Hassler's  office  at  that  time  for  the  pur- 
pose of  collecting  the  claim  due  the  Rounds- 
Porter  Lumber  Company,  and,  further,  that 
the  time  for  fiUng  a  materialman's  lien  had 
not  expired. 

Tbe  only  other  witness  who  testified  con- 
cerning the  transaction  in  Hassler's  office 
was  J.  W.  Kennedy.  Belative  to  the  agree- 
ment  on  the  part  of  Hasaler  to  pay  the  claim 
of  the  Rounds-Porter  Lumber  Company,  Mr. 
Kennedy  testified  as  follows: 

"Q.  Do  yoa  remember  whether  at  the  time 
yon  and  Mr.  Amcdd  were  op  there  talking 
whether  the  loan  company  was  ready  to  pay 
the  mon^  or  not  at  that  timeT  A.  Yes,  air. 

"Q.  Yon  think  the  mmiey  was  there?  A. 
Yes,  sir;  I  know  tt  was. 

**Q.  Did  yon  give  Hr.  Arnold  an  order  and  as- 
signment oC  anything  of  that  kind  to  the  losn 
compsny  to  pay  him  this  claim?  A.  Yea,  sir. 
*  *  *  I  signed  up  for  that  lumber  bill  my- 
self; yea,  sir;  agreed  to  pay  It  or  to  have  It 
paid,  and  I  knew  it  would  be  paid,  for  Mr. 
liassler  agreed  to  pay  It,  he  said  he  would 
pay  it 

"Q.  During  tiiat  conversation  you  had,  did 
you  instruct  Mr.  Baniler  to  pay  £bis  hlU  oat  of 
that  $1,200  loanT  A.  I  did;  yes,  sir. 

"Q.  What  did  Mr.  Hassier  say?  A.  Well,  I 
don't  recollect  reslly  the  words,  something 
there  said  to — he  said,  as  well  aa  I  recollect, 
we  would  just  wait,  and  we  would  get  another 
loan  through,  and  we  would  pay  it  out  of  that, 
because  he  had  some  other  bills  to  pay. 

"Q.  Did  he  agree  to  pay.it?  A.  Mr.  Hassier? 

"Q.  Yes.  A.  Yes,  dr;  be  agreed  to  pay  it. 

"Q.  Yon  spoke  about  another  loan.  Mr.  Ken- 
nedy; was  you  negotlatlnf  another  loan  at  the 
same  time?  A.  Yes,  sir. 
.  "Q.  Was  the  loan  ever  made?  A.  Ko,  sir," 

Kennedy  further  testified  that  he  had 
agreed  on  a  form«-  occasion  to  pay  the  lum- 
ber bill,  and  that  was  why  Mr.  Arnold  was 
with  him  in  Hassler's  office. 

It  is  contended  by  Bounds  and  Porter  that, 
relying  on  the  promise  on  the  part  of  Hassier 
to  pay  tbe  claim,  they  allowed  the  time  to 
elapse  in  which  to  file  their  materialman's 
lien.  This  condition  is  hardly  consistent 
with  tbe  facts  in  the  case.  The  allied  prom- 
ise on  tbe  part  of  Hassier  was  on  tbe  £2d  day 
of  June.  It  appears  that  Rounds  and  Porter 
had  four  months  from  the  22d  day  of  April 
in  which  to  file  their  lien.  On  the  22d  day  of 
June,  when  Arnold  and  Kennedy  were  In 
Hassler's  office,  the  check  had  been  received 
by  Hassier.  This  check  was  made  payable  to 
Uassler  and  Kennedy  Jointly.  Arnold  and 
Kennedy  had  come  to  Hassler's  office  for  the 
purpose  of  collecting  the  amount  due  Rounds 
and  Porter.  At  that  time  the  loan  had  been 
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reported.  The  abstract  had  been  furnished 
the  loan  assodatlon,  showing  that  the  mort- 
gaged premises  were  free  of  all  llena,  the 
mortgage  had  been  recorded,  and  the  check 
was  In  the  hands  of  Hassler.  Rounds-Por- 
ter Lnmber  Company  knew  this  fact,  or 
should  have  known  It  We  are  to  presume 
that  they  were  possessed  of  sufflcient  business 
experience  as  to  know  that  the  association 
would  not  Issue  and  send  out  the  check  until 
after  the  company  had  passed  on  the  suffll- 
clency  of  the  security.  It  is  strenuously  con- 
tended, however,  that  the  letter  of  instruction 
furnished  Hassler,  its  agent,  by  the  loan  asso- 
ciation, authorized  the  former  to  bind  the 
association  by  this  promise.  The  letter  of 
instruction  Is  as  follows: 

"In  cIoBuig  this  loan,  you  will  see  that  the 
following  instructiona  are  complied  witb: 

"Have  the  note  iigned  by  J.  W.  Kennedy. 

"Have  the  copy  of  the  note  in  mortgage  sign- 
ed in  the  same  way. 

"Have  the  mortgage  property  acknowledged 
before  a  sotary  public;  and  be  sure  that  tiie 
notary  fills  in  the  date  at  each  blank,  and  Qiat 
the  seal  Is  attached,  and  the  date  of  the  ex- 
piration of  commission  plainly  written. 

"Have  the  deduction  slip  signed  by  the  bor- 
rower. 

"Have  the  insurance  agreement  signed  by  the 
borrower. 

"Have  the  certificate  of  stock  properly  aa- 
algned  and  signature  witnesses. 

"Furnish  $1200.00  fire  insoranee  with  the 
mortgage  dau&e  attadied. 

"Furnish  $1200.00  tornado  hunrancc  with  the 
mortgage  clause  attached. 

"See  that  the  attorney's  requirements  are  all 
complied  with. 

"Bring  the  abstract  to  date  and  have  the 
same  properly  certified  to,  showing  mortgage 
tax  to  have  been  paid,  and  have  the  abstractor 
certify  as  to  personal  taxes  which  might  be- 
come a  lien  against  the  proper^." 

HI  The  foregoing  letter  of  Instruction 
shows  upon  its  face  that  all  the  conditions, 
therein  expressed,  were  to  be  precedent  to 
the  assurance  of  the  check;  however,  there 
is  nothing  in  the  evidence  Indicating  that 
Bounds  and  Porter,  at  the  time  of  the  alleged 
promise  on  the  part  of  Hassler  to  pay  the 
claim,  had  any  knowledge  of  the  above  letter 
of  bistructlon.  Mr.  Arnold,  the  agent  of 
Bounds  and  Porter,  was  present  when  Ken- 
nedy ind(»*8ed  the  check,  and  Instructed  Hass- 
ler to  pay  out  the  proceeds  of  the  same.  The 
following  conclusion  may  be  deduced  from 
the  evidence:  First  That  A.  M.  Hassler 
represented  the  loon  association  as  agent, 
and  that  the  application  signed  by  Kennedy, 
wherein  Hassler  was  appointed  agent  to  nego- 
tiate the  loan,  and  authorizing  Hassler  to 
receive  the  check,  and  agreed  to  pay  him  a 
commission  for  securing  the  loan,  did  not 
have  the  effect  to  make  Hassler  his  agent  and 
not  the  agent  of  the  plalnttct  in  error.  We 
feel  justified  in  assuming  that  Kennedy  sim- 
ply signed  an  application  required  of  any  one 
desiring  to  borrow  money  from  the  associa- 


tion ;  that  Hassler  was  the  agent  of  the  as- 
sociation at  the  time  the  check  was  received 
by  him,  in  Tulsa,  OkL,  and  that  he  continued 
to  act  as  such  agent  until  J.  W.  Kennedy  in- 
dorsed the  check  and  delivered  the  same  back 
to  Hassler.  Thereafter  Hassler,  in  the  dis- 
bursement of  the  proceeds  of  the  check,  be- 
came the  agent  of  Kennedy,  and  was  wlthoi^ 
authority  to  bind  the  loan  association  by  any 
assumption  or  by  any  promise  to  pay  out  of 
the  proceeds  the  claim  of  the  Bounds-Porter 
Lumber  Company. 

We  have  not  been  favored  with  any  deci- 
sions directly  in  point,  nor  have  we  been  able 
to  find  any.  However,  the  case  of  Henken  v. 
Schwicker,  174  N.  Y.  288.  66  N.  E.  871,  is 
somewhat  analogous  to  the  case  at  bar.  In 
the  New  Toik  <^se,  the  facts  were  substan- 
tially as  follows:  The  defendant  was  the 
owner  of  certain  lands  subject  to  three  mortr 
gages  for  $1,600.  $1,000  and  $400,  respectively, 
which  were  held  by  one  Baker.  At  tliat  time 
defendant  was  about  to  purchase  a  farm, 
upon  which  he  wanted  to  borrow  $1,000.  He 
applied  to  one  Dreher,  a  real  estate  agent  and 
broker,  for  two  loans  of  $1,000  and  $3,200, 
respectively,  the  first  to  be  secured  by  mort- 
gage upon  the  farm  about  to  be  purcbaaed, 
and  the  second  by  first  mortgage  upon  the 
premises  described  in  the  complaint,  out  of 
the  proceeds  of  which  the  three  exlstlnir 
mortgages  were  to  be  paid  off  and  discharged, 
and  DrehOT,  the  broker,  was  to  be  paid  a 
commission  of  $200.  The  broker  applied  to 
the  plaintiff  for  the  loan.  The  latter  viewed 
the  premises,  and,  being  satisfied  with  the 
security,  said  that  he  would  grant  the  loan 
If  it  was  to  Iw  a  first  mortgage.  Upon  rectiv- 
Ing  assnrances  from  the  broker  that  it  would 
be  a  first  mortgage,  the  plaintiff  signed  and 
delivered  his  check  to  Dreher  payable  to  bis 
order.  Dreher  indorsed  the  check,  and  de- 
posited same  in  the  bank  to  his  own  account 
At  this  Juncture,  the  defendant  went  to  the 
office  of  Dreher  to  ascertain  if  he  had  the 
money  on  the  loans.  At  this  junctore.  the  de- 
fendant went  to  the  office  of  Dreher.  and  as- 
certained that  the  latter  had  received  the 
money  on  the  loans.  The  defendant  thai 
signed  the  bond  and  mortgage.  The  questltm 
thai  arose  as  to  the  paym«it  of  the  prior 
mortgages.  Dreher  testified  that  the  defend- 
ant toiA  him  to  pay  the  prior  mwtgages,  and 
the  latter  did  not  deny  It  Dreher  took  the 
mortgage  in  suit  had  it  recorded,  and  later 
delivered  the  bond  and  mortgage  to  the  ^ain- 
tiff.  The  prior  liens  were  not  paid  by  Dreher. 
Dreher  misappropriated  the  funds.  Upon  the 
trial  of  the  cause,  the  main  question  before 
the  court  was:  Whom  did  Dreher  represEiit 
at  the  time  when  he  misappropriated  the  pro- ' 
ceeds  of  the  check?  It  was  therefore  held 
that  in  the  first  Instances  the  broker  repre- 
sented the  defendant  alone,  that  is,  he  was 
the  defendant's  agent  to  procure  the  loan; 
that  the  plaintiff  having  approved  of  the  ap~ 
plication  for  the  loan  and  executed  the  check 
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to  Dretaer  payable  to  bis  own  order,  tbe  de- 
fendant not  bavln^  at  that  time  executed  tbe 
bond  and  mortgage  to  secure  tbe  loan;  that 
tbe  plaintiff  In  giving  Dr^er  tbe  check  dear- 
ly made  the  latter  his  agent  Had  Dreber 
defaulted,  the  loss  would  have  he&i  that  of 
tbe  plaintiff.  When  the  d^wdant  ascertain- 
ed f^tMn  Drder  that  the  check  had  been  re- 
ceived, the  bond  and  mortgage  were  delivered 
by  the  defendant  to  Drehw,  with  tbe  Instruc- 
tions  to  Dreber  to  pay  off  tbe  prior  liens. 
The  court  In  dediUng  tbe  case  said: 

"Had  there  been  no  prior  Hens  to  discharge, 
tbe  defendant  wonid  have  received  tbe  money 
on  the  loan,  and  that  would  baVe  ended  the 
transaction  so  far  as  be  was  concerned.  Bnt 
there  were  prior  liens  to  discharge,  and  tiie  de- 
fendant, instead  <ii  maUng  arrangements  to  do 
this  himself,  or  having  it  done  In  bis  presence, 
either  permitted  or  reqnested  Dreher  to  do  it 
As  the  mortgage  to  tbe  plaintift  was  coneeded- 


On  November  4,  1920,  the  defendant  X  W. 
Kennedy  filed  In  this  court  what  Is  denomi- 
nated "a  motion  to  substitute  lost  files," 
prayli]^  tliat  be  be  granted  leave  to  substi- 
tute his  cross-petition  in  error  herein,  whldi 
he  claims  had  elttaw  been  lost  from  tbe  files 
or  throng  unavoidable  casualty,  without  bis 
fault,  has  failed  to  be  filed  herein. 

It  is  aUn^ed  in  the  motl(m  ttiat  it  appears 
from  the  record  in  the  case-made  that  the 
movant  gave  notice  of  his  intraitlon  to  appeal 
ttom  and  seek  a  modiflcatloa  d  the  fbul 
Judgment  of  the  court;  that  on  the  28d  of 
April,  1818,  M.  V.  Biddison,  his  attorney,  sent 
to  the  cUsA  o£  this  court  a  letter,  accompani- 
ed by  tbe  croaB-petltlon  In  error,  requesting 
tbe  cterk  to  file  the  sameu 

Tbe  movant  states  that  he  la  not  able  to 
say  whether  said  clerk  ever  received  the 
crosa-petitlon  in  error,  or  whetlier  the  same 
was  ever  filed,  bnt  claims  that  the  letter  coa- 


ly to  be  a  first  mortgage,  it  was  clearly  the  I  „        „ '   .  .  _ 

*ity  of  the  defendant  to  We  that  the  prio/uens  *  ™  ^^^J^P^/^^^^^^ 

were  paid'  oat  of  the  proceeds  of  the  loan,  and  i  ^^^ted  States  m^  on  tte  2ad  of  April.  1918, 


when  the  latter  acqniesced  in  Dreher's  reten- 
tion hereof  for  that  avowed  parpose,  it 
amonnted  to  an  ImpUed,  if  not  an  express,  dele- 
gation of  anthorlty  to  Dreher  to  do  that  which 
it  was  the  defendant's  doty  to  do." 

In  tbe  case  of  Lipmon  v.  Noblit,  194  Fa. 
416,  45  Atl.  377,  tbe  vendor  of  real  estate 
was  required  to  pay  off  a  mortgage  on  tbe 
land  before  be  could  demand  the  pnrchase 
money.  He  failed  to  do  so,  and  Oie  vendae 
was  ready  to  pay  the  purchase  mcmey,  and 
it  was  arranged  between  tbe  two  parties  that 
tbe  vendee  sboald  take  tbe  deed  and  bis  at- 
torney should  retain  the  amount  of  tbe  mort- 
gage until  it  should  be  dtsctaai^ed,  and  then 
pay  tbe  money  to  the  vendor.  The  attorney 
embezzled  tbe  money,  and  in  an  action  by  tbe 
vendor  against  tbe  vendee  for  the  piircbase 
mmey  It  was  held  that  tbe  defendant's  at- 
torney was  the  agent  of  the  vendor,  because 
the  vendee  bad  completed  bis  part  of  tbe 
transaction,  but  the  vendor  bad  not  and  tbe 
money  was  being  held  until  he  had  performed 
his  duty  of  discfaarglnff  bis  Incumbrance  vpoa 
tbe  land. 

So  In  the  instant  case  the  loan  as80clati(»i 
had  comideted  its  part  of  the  transaction 
when  tbe  check  bad  been  Issued  payable  to 
Haesler  and  Kennedy  Jointly,  and  bad  been 
received  by  Hassler  and  indorsed  by  Kennedy 
with  instructions  by  the  latter  as  to  tbe  dis- 
bursement of  the  proceeds. 

As  shedding  sMne  additional  light  upon  the 
question  of  agency,  see  Land  Mortgage  In- 
vestment Agency  v.  Preston,  119  Ala.  290,  24 
Sooth.  707,  and  Edinburgh  American  Land 
Mortgage  Co.  r.  Peoples,  102  Ala.  241,  14 
Sooth.  656.  In  view  of  our  conclusions  In  the 
premises,  it  Is  not  necessary  to  pass  upon  the 
remaining  errors  assigned.  The  judgment 
rendered  In  favor  of  Bounds-Porter  Lumber 
Company  against  J.  W.  Kennedy  and  plaintiff 
io  error  Is  reversed  in  so  far  as  the  same  af- 
fects Oie  plataititt  fn  mor. 


at  Tulsa,  Okl.,  addressed  to  the  dark  of  this 
court  There  is  attached  to  the  motion  what 
purports  to  be  a  carbon  copy  of  tlie  original 
lettOT,  transmitting  the  crosaiietitloD  In  er- 
ror, and  also  what  purports  to  be  a  carbon 
copy  of  the  original  cross-petition  In  error. 
There  is  also  atthdied  to  the  motion  the  affi- 
davit of  Mazlbrt  Boyer,  stoiograiAiar  and  no- 
tary public  in  the  office  of  Mr.  Bid'disoa, 
wher^n  it  Is  alleged  she  wrote  the  letter  to 
the  el^  of  this  iy>urt  dated  AprU  23,  1918, 
and  Identlfles  tbe  carbon  copy.  She  further 
states  ttiat  tibe  wrote  the  crossiietltton  In  er- 
ror, and  OkB  cazbon  coof  of  the  orIgina\  was 
attached  to  the  motion ;  that  she  inclosed  the 
original  cross-petition  In  error  in  an  envelope, 
and  deposited  the  same  in  tbe  United  States 
mail,  at  Tulsa,  Okl.,  addressed  to  the  clerk  of 
this  court,  on  the  28d  day  of  April,  1918,  with 
postage  thereon  prepaid. 

[2]  There  Is  a  long  line  of  decisions  of  this 
court  holding  that  where  more  than  six 
months  has  intervened  between  tbe  rendition 
of  tbe  judgment  or  final  order  sought  to  be 
reviewed  and  the  filing  of  a  petition  in  error 
in  the  Supreme  Court,  this  court  is  without 
jurisdiction  to  review  the  order  cmnplalned 
of.  Caswell  v.  Eaton,  43  Okl.  718,  144  Pac. 
C91;  Boortgle  Bros.  v.  Banney-Davis  Mercan- 
tile Co.,  47  OkL  97, 147  Pac.  774 ;  Muskogee 
Electric  Traction  Co.  t.  Howenstine,  40  OkL 
543,  138  Pac.  381;  139  Pac.  524;  MaUoy  v. 
Johnson,  40  OkL  454,  189  Pac.  310. 

[3]  Deposltittg  the  cross-petitlott  in  error 
in  the  United  States  mails  within  the  px 
numths  is  not  a  compliance  with  the  terms 
of  tbe  stotut&  Greening  v.  Maire  Brothers 
CO.  Otot  yet  officially  reported)  162  Pac.  202. 

In  tbe  case  of  Lamb  v.  Alexander  et  a].,  45 
Okl.  573,  146  Paa  443,  construing  section 
4980,  B.  L.  1910,  It  was  said: 

"It  is  urged  by  the  defeodanta  in  error  that 
under  .the  provisions  of  this  section  the  peti- 
tion in  error  must  be  lodged  in  this  conrt  with- 
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In  ten  days  from  the  date  of  the  order  com- 
plained of.  We  think  this  contention  mnst  be 
mMtained.  There  are  no  decisionB  in  this  state 
oonatndnc  tbSa  tstetate,  but  a  rimilar  atatate 
bM  ben  eonstruad  by  the  Sapreme  Court  of 
totfana.  In  the  caae  of  Chicago  Horaeshoe  Co. 

Ooatlin  et  al.,  30  Ind.  App.  604,  66  N.  B.  514, 
the  court  held  that  the  appeal  moat  be  taken 
within  ten  days,  else  the  action  of  the  conrt 
could  not  be  rerieved,  becanae  the  appeal  was 
not  brought  In  time.** 

In  the  Instant  case,  It  does  not  appear  Qiat 
the  cross-petition  in  error  was  ever  received 
by  the  clerk  of  this  conrt.  If,  bowever,  thci 
clerk  did  recelTe  the  petition  within  the  statu- 
tory time,  and  after  the  "same  had  reached 
hlB  office  it  had  been  lost  or  misplaced,  and 
this  was  made  to  appear  the  defendant's  mo- 
tion would  be  sustained,  for  In  that  case  he 
had  done  all  that  the  law  required  of  him,  and 
be  should  not  be  made  to  suffer  by  the  failure 
of  the  daik  to  place  the  filing  mark  thereon, 
nor  should  he  be  held  respwfilble  for  their 
loss. 

The  motion  to  substitnte  Is  therefore  de- 
nied. 

HARRISON,  y.  O.  J.,  and  KANB,  JOHN- 
SON, HIGGINS,  and  BAILEY,  JJ..  concur. 

RAINEZ,  O.  J.,  and  COLUEB,  not  par- 
ticipating. 

McNiilllJ^  dlBquallfled. 


MOLONE  at  al.  v.  WAM8LEY.  (N».  9879.) 
(Siqtresie  Conrt  of  Oklahoma.  Jan.  25, 1821.) 

(Bvttahiu  hy  the  Court.) 

I.  indlaaa  «=^I5(I)— Right  to  regulate  sale  of 
Indian  lands  held  vested  exiduslvely  with  Con- 
gress. 

The  Enabling  Act  under  which  the  state  of 
Oklahoma  was  admitted  into  the  Union  pro- 
Tides:  "That  nothing  contained  in  said  Con- 
stitution shall  be  conatrned  to  limit  or  impair 
the  rights  of  persons  or  property  pertaining  to 
tiie  Indians  of  said  territories  (so  long  as  such 
right  shall  renoin  unextinguished)  or  to  limit 
or  aifect  the  authority  of  the  government  of  the 
XTnited  States  to  make  any  law  or  regulation 
respecting  such  Indiana,  their  lands,  property 
or  other  rights  by  treaties,  agreement,  law, 
or  otherwise,  which  It  would  have  been  com- 
petent to  make  if  thia  act  had  never  been 
passed." 

The  constitutlMial  convention  by  reaoluUon 
accepting  the  Enidiling  Act  provided:  "That 
said  constitutional  convention  do,  by  this  ordi- 
nance irrevoc^le,  accept  the  terms  and  condi- 
tions of  an  act  of  the  Congress  of  the  United 
States  entitied  'An  act  to  enable  the  people 
of  Oklahoma  and  the  Indian  Territory  to  form 
a  Constitution  and  state  government  and  be 
admitted  into  the  Union  on  an  equal  footing 
with  the  origiiail  atates.'"   Uadcv  tiiese  pro- 


visions of  the  Enabling  Act  and  of  the  said 
resolution  accepting  the  terms  of  same,  the 
right  and  power  to  regulate  and  control  the  sale 
of  Indian  lands  in  the  state  of  Oklahoma  re- 
main vested  exdusively  with  the  Congress. 

2.  Indians  «=>(5(l)— Acts  of  county  court  ap- 
proving fuil-bfood  Indians'  oonveyanoa  nisls- 
terlal  and  not  Judicial. 

Section  9  of  the  act  of  Congress  Hay  27, 
1908,  provides;  "That  the  death  of  any  allot- 
tee of  the  Five  Civilized  Tribes  shall  operate  to 
remove  all  restrictions  upon  the  alienation  upon 
said  allottee's,  land!  Provided,  that  no  convey- 
ance of  any  interest  of  any  full-hlood  Indian 
heirs  in  such  land  shall  be  valid  unless  -ap- 
proved by  the  court  having  jurisdiction  of  the 
setUement  of  the  estate  of  aaid  deceased  allot- 
tee." This  provision  constitutes  the  county 
court,  having  jurisdiction  of  the  estate  of  a 
deceased  Indian  allottee,  a  federal  agent,  vest- 
ed with  the  power  to  approve  conveyances  <tf 
the  interest  of  foIl-blood  heirs  in  such  inherit- 
ed lands,  and  the  act  of  the  county  court  in 
-approving  the  ctmveyance  of  sodi  fiill-blood 
Indian  is  a  ministerial  and  not  a  judicial  act. 

3.  Indians  ^15(1)— Fallaro  to  vsrify  MtHlOB 
for  appmal  of  dMds  heM  sot  to  affset  va- 
lidity. 

Chapter  198,  Sens.  Laws  1916,  |  2,  pro- 
vides: "All  petitions  for  the  approval  of  deeds 
to  lands  inherited  by  fidl-blood  Indian  heirs 
shall  be  verified  by  one  or  more  of  the  grantors, 
and  ahall  contain  the  following  information," 
etc. 

S^,  that  the  state  Legislature  haa  no  power 
to  enact  a  statute  that  affects  the  validity 
of  conveyances  by  fuU-blood  Indian  heirs.  Tbin 
right  and  power  being  vested  exdnsively  in 
the  Congress,  tiie  aboTe-4noted  act  of  tlw  I>g- 
tslatore  la  directory  and  not  mandatory,  and 
the  failure  of  the  approving  federal  agency 
to  comply  with  the  terms  of  same,  or  to  re- 
quire the  vendor  or  vendee  in  such  conv^ance 
to  comply  with  same,  does  not  invalidate  aodi 
conveyance. 

Appeal  from  District  Oonrt,  Tulsa  Oonoty ; 
Conn  Linn,  Judge. 

Action  by  Billy  Molone  and  otliers  against 
O.  D.  Wnmsley  to  Qulet  title.  Judgment  for 
defendant,  and  plaintiffs  appeaL  AfBrmed. 

See.  also,  187  Pac.  465. 

J.  8.  Severaon,  of  Brolcen  Arrow,  for  plalit- 
clffs  in  error. 

Blddlson  dc  Campbell,  of  Tulaa,  for  defend- 
ant In  tfror. 

KENNAMER,  J,  Billy  Bfolone,  B.  B.  Hal- 
key,  and  B.  B.  Haikey,  guardian  of  Sesale 
Halkey,  a  minor,  died  this  action  in  the  dis- 
trict court  of  IXiUa  county  on  the  80th  day  of 
August,  1916,  praying  the  judgment  of  the 
court  decreeing  th«n  to  be  the  paternal  heirs 
of  Josephine  Coachman,  deceased,  and  decree- 
ing them  to  be  the  ownet«  of  the  undivided 
one-half  interest  in  the  lands  described  In  the 
petition,  and  for  joint  possession  with  the  de- 
fdBdant,  D.  D.  Wasudey,  herein.   Tbe  de- 
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lisidant,  D.  D.  Waxnsl^,  filed  answer  and 
cross-petition,  pleading  conTeyances  executed 
by  tbe  plaintUte  herein,  ctmreylng  the  lands 
In  controTeisy  to  hiin ;  said  conveyance  bar- 
ing been  approved  by  tbe  county  court  of 
Tulsa  county,  the  court  ha^ng  jurlsdlctl(Bi 
of  tbe  settlemoit  of  the  estate  of  Josephine 
Coachman,  deceased  allottee.  It  Is  admitted 
by  all  tbe  parties  to  this  controversy  that 
Joaepbine  Coachraan  was  a  full-blood  Creek 
Indian,  and  that  the  heirs  of  the  said  Jo- 
sephine Coachman  are  full-blood  Creek  Id- 
dlans,  all  enrolled  as  such;  that  the  county 
court  of  Tulsa  county  had  jurisdiction  of  the 
settlement  of  the  estate  of  Jos^hine  Coaeb- 
man. 

[1-S]  Xhe  only  question  presented  to  this 
court  for  decl^a  la  whether  or  AOt  the  coun- 
ty court  of  Tulsa  county  was  boimd  to  ot>- 
the  provtaton  of  the  act  of  the  L^s- 
latare  approved  April  2,  1915,  in  approving 
the  conveyances  of  the  def^idant  herein;  It 
heln£  c<Mitended  by  the  plaintiffs  In  error  that 
the  failure  of  the  grantors  to  sign  the  peti- 
tion for  the  approval  of  the  deeds  executed 
to  the  defendant  aa  provided  In  section  1,  c. 
198,  Seas.  Laws  1916,  Invalidates  the  said 
deeds. 

Section  1  of  the  Enabling  Act  nndw  whldi 
Oklaboma  was  admitted  into  the  Union  (84 
Stat.  I/.  267)  provides: 

"That  nothing  contained  In  the  state  Consti- 
tution shall  be  construed  to  limit  or  impair 
the  richts  of  persons  or  property  pertaining 
to  the  Indians  of  said  territories  (so  long 
aa  floch  rights  ahaH  remain  unextinguished)  or 
to  limit  or  effect  tbe  aothority  of  the  gov- 
ernment of  tbe  United  States  to  make  any  law 
or  regulation  respecting  such  Indians,  their 
lands,  pn^tty,  or  other  rights  by  treaties, 
agreement,  law,  or  otherwise,  whli^  It  would 
have  bem  ennpetent  to  make  If  this  act  had 
never  been  passed.** 

The  ccoistltutlonal  convention  of  Oklahoma, 
by  a  proper  resolution,  Irrevocably  accepted 
ttie  terms  of  the  Enabling  Act,  and  It  Is  ap- 
parCTt  under  the  provisions  of  the  Bnabllng 
Act  Congress  epeciflcaliy  reserved  the  right 
to  exAusively  legislate  with  respect  to  the 
Indian  tribes  located  In  the  state  of  Okla- 
homa, and  regulate  the  sale  of  their  allotted 
lands.  In  determining  the  power  of  members 
of  the  Eive  GlviUzed  Tribes  to  alienate  their 
lands,  we  most  look  only  to  tbe  laws  of  Gm- 
grese. 

In  the  case  of  Walker  v.  Brown,  Mr.  Jus- 
tice Kane,  speaking  tor  this  court  said: 

"The  reason  the  state  cannot  legislate  for 
an  Indian  of  tbe  Five  OivDized  Trilics  is  that 
Oongress  has  reserved  the  right  to  legislate 
for  hlui  as  a  dependent  people."  43  Okl.  144, 
146,  141  Pae.  681,  6S2. 

la  tbe  case  of  OoUlna  Inv,  Co.  et  al.  t. 
Beard,  wtaer^  a  constmctlon  of  sections 
884  and  8SS,  Hevlsed  Laws  of  1910,  was  in- 
volved, which  sections,  when  considered  to- 
gtfbar,  provide  that  a  minor  of  18  years  of 
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age  baa  a  limited  rlj^t  to  contract  r^tlve  to 
his  lands  subject  to  bis  disaffirmance  upon 
becoming  of  age  by  restoring  the  considera- 
tion, this  court,  Id  the  opinion  delivered  1^ 
Commissioner  Brewer,  says: 

"The  statutes  above  referred  to  need  do 
analysis,  or  even  a  eonstmetlon  *  *  *  for 
the  reason  that  when  the  question  of  the  re- 
moval of  Astrictions  of  allotted  lands,  or  tbe 
right  of  alienation  of  snch  lands,  or  the  power 
of  alienation  is  involved,  we  must  look  to  th« 
acts  of  Congress  and  to  those  acts  and  laws 
alone.  In  other  words,  If  a  state  taw,  by  its 
language  or  through  its  proper  construction 
or  its  operation  would  permit  the  alienation 
of  a  restricted  Indian  allotment,  or  render  a 
deed  thereto  effeeClve,  where  the  land  would 
not  be  alienable,  or  the  deed  thereto  effective, 
under  the  acts  of  Congress  dealing  with  the 
subject-matter,  then  the  state  laws  fail;  and 
this  because  the  federal  government  retained 
jurisdiction  in  these  Indian  matters  to  the  ex- 
tent stated  in  the  Gnabling  Act,  under  the  terms 
by  which  Oklahoma  became  a  state;  and  this 
reservation  of  jurisdiction  was  assented  to  in 
the  Constitution  which  the  people  adi^ted." 
46  Okl.  SIO,  148  Fac  846. 

In  the  case  of  Smith  v.  Williams  et  al.,  Mr. 
Justice  Harrison,  d^verlng  tbe  oplnitm  of 
this  court,  held: 

"From  the  beginning  it  has  been  the  settied 
policy  of  this  court,  and  also  of  the  federal 
courts,  in  determining  the  validity  of  deeds  to 
restricted  Indian  lands,  to  look  to  tbe  acts  of 
Congress  alone."  78  Okl.  297,  190  Pac.  555; 
Walker  v.  Brown.  43  Okl.  144,  141  Pac.  681; 
Jefiferson  v.  Winkler,  26  Okl.  653,  110  Pac. 
755;  Mnrrow  Indian  Orphans'  Home  v.  Mc- 
aendon,  166  Pac.  1101;  Ex  parte  Webb,  226 
U.  S.  663,  32  Sup.  Gt.  842.  56  L.  Bd.  1261; 
Williams  V.  Johnson,  239  U.  8.  414,  86  Sup. 
Gt  160,  00  L.  Bd.  368;  Brader  v.  James.  246 
U.  S.  88,  38  Sup.  Ct  285,  62  L.  Ed.  691; 
Truskett  v.  aosser,  198  Fed.  835,  117  C.  C. 
A.  477;  Barbre  v.  Hood,  228  Fed.  658,  143 
C.  G.  A.  180. 

In  passing  upon  the  right  of  Indians  to 
alienate  their  lands,  tbe  Supreme  Court  of 
Kansas,  In  tbe  case  of  Ingrabam  v.  Ward, 

says: 

"The  treaty  leaves  the  matter  of  restriction 
upon  alienation  of  these  lands  with  Congress, 
and  Congress,  in  turn,  has  left  it  wholly  with 
the  Secretary  of  the  Interior.  Neither  the 
treaty  nor  the  act  of  Congress  expressly  pro- 
vides any  conditions  or  limitations,  restrictions 
or  guards,  and  hence  tbe  matter  of  consent  and 
approval  rested  in  the  discretion  and  power 
of  the  Secretary.  He  could  modify  his  own 
rules,  or  dispense  with  them  entirely,  as  the 
circumstances  of  the  case  seemed  to  warrant; 
and  when  he  acts  and  approves  the  transfer  is 
complete,  and  the  conveyance  valid."  66  Ean, 
560,  44  Pac,  14, 

Tbe  county  courts  at  this  state,  In  approv- 
ing conveyances  fuU-blood  Indian  belrs, 
do  not  exercise  any  prolMite  Jnrlsdlctloa  con- 
ferred upon  them  by  the  Constitution  and  the 
laws  of  the  state  of  Oklahoma,  bat  merely  act 
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as  federal  agents,  and  In  approving  the  con- 
Teyancea  of  Indian  heirs  perform  only  a 
ministerial  act 

In  the  case  of  the  Oklahoma  Oil  Co.  t. 
Bartlett,  236  Fed.  188,  149  C.  O.  A.  540,  the 
United  States  Olrcnit  Court  of  Appeals  for 
the  Eighth  Circuit,  In  affirming  Judge  Camp- 
beirs  decision,  aald;  ^ 

"That  part  of  section  9  of  the  act  of  Con- 
cress  of  Ma?  27,  1908  (c.  199,  36  Stat  312), 
which  provides,  That  no  conveyance  of  any 
interest  of  any  full-blood  Indian  heir  in  such 
lands  be  valid  unless  ^iprored  by  the  court 
having  jorisdietion  of  tiie  settlement  of  the 
estate  of  said  deceaaed  aUottee/  does  not  re< 
quire  of  said  court  the  performaiuw  of  any  ju- 
dicial function." 

In  the  case  of  Haddock  et  al.  v.  Johnson 
et  al.,  1S4  Pac.  1077,  decided  by  this  court  on 
December  14,  1920,  and  not  yet  officially  re- 
ported, wherein  the  court  held  that  the  fail- 
ure of  the  county  court  to  follow  the  proce- 
dure as  provided  in  rule  }0  of  this  court  did 
not  invalidate  the  conveyance  of  an  Indian 
heir,  it  was  also  decided  that  the  county 
courts,  in  approving  conveyances  of  full- 
blood  Indian  helra,  did  not  exercise  any  judl- 
'Cial  function.  Tiger  et  al.  v.  Creek  County 
<3ourt,  45.  Okl.  701,  140  Pac.  912 ;  Hope  v. 
Foley,  67  Okl.  513,  157  Pac.  728;  Barnett  v. 
Kudkel,  259  Fed.  899,  170  C.  C.  A.  370;  Par- 
ker v.  Richard,  250  U.  S.  235,  39  Sup.  Ct  442, 
03  li.  Ed.  951. 

!  It  Is  DOW  well  settled  In  this  Jurisdiction 
that  the  county  courta,  in  approving  convey- 
ances of  fuU-blood  Indian  heirs,  [>erform  the 
duty  of  federal  agents,  and  are  controlled  and 
regulated  by  the  laws  of  C<xigTea8,  and  In  de- 
termining the  validity  of  the  acts  of  the  coun- 
ty court  In  approving  conveyances  executed 
by  Indian  heirs  we  musft  look  solely  to  the 
acts  of  Congress.  Having  arrived  at  the  con- 
cluslon  announced  herein,  It  necessarily  fol- 
lows that  the  state  Legislature  has  no  power 
to  enact  a  statute  that  affects  the  validity  of 
conveyances  by  full-blood  Indian  heirs ;  this 
right  and  power  being  vested  ezduslvely  in 
the  Congress  of  the  United  States.  Statutes 
that  usually  provide  for  the  proper,  orderly, 
and  prompt  conduct  of  business  are  generally 
regarded  as  directory  and"  not  mandatory.  36 
Cyc.  1158 ;  Jones  v.  State  of  Kansas  ex  reL, 
1  Kan.  273;  People  v.  Cook,  14  Barb.  (N,  Y.) 
259;  People  ex  rel.  Jtdmsoa  Earl  et  al.,  42 
Colo.  238.  94  Pac.  291. 

Obviously  the  Legislature,  in  providing  for 
a  procedure  to  be  followed  by  the  county 
courts  of  the  state  in  perfomdng  their  duties 
as  federal  agents,  was  desirous  of  promoting 
a  uniform  system  of  procedure  for  the  coun- 
ty courts  of  the  state  to  follow  in  acting  up- 
on the  approval  of  conveyances  executed  by 
fuII-blood  Indian  heirs.   The  better  practice 
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on  the  part  of  the  county  courts  In  perform- 
ing this  function  would  be  to  observe  the  pro- 
visions of  the  act  of  the  Legislature;  but  It 
Is  beyond  the  power  of  the  Legislature  to 
enact  any  law  invalidating  or  affecting  such 
conveyances  whhdi  In  all  respects  were  made 
and  approved  In  (xmfoimity  with  tbe  acts  of 
Congress. 

The  Judgment  herein  Is  tiierefore  afllrmed. 

HARRISON,  O.  J.,  and  KANE,  JOHKSON. 
and  MILLER,  JJ.,  concur. 


JOHNSON  et  al.  v.  HENSHAW.  (No.  9690.) 
(Supreme  Court  of  Oklahoma.   Feb.  1,  1921.) 

(BvUdbu*  by  E^torial  Staff.) 

Appeal  and  error  «=»I236  — Ssprena  Coart 
should  render  judgmest  against  ssrettss  •■ 
supersedeas  bead. 

Where  supersedeas  bond  has  been  given 
by  appellant,  and  on  appeal  judgment  is  af- 
firmed, the  Supreme  Court,  under  Laws  1915,  c 
249,  ahoold  enter  judgment  against  the  sureties 
on  the  sopersedeas  bond. 

I 

Action  by  Willie  Henshaw,  a  minor,  try 
Pleas  Henshaw,  her  legal  guardian,  against 
A.  O.  Johnson  and  another.  Judgment  for 
plaintUf  was  affirmed  (193  Pac  998),  and 
plaintiff  moves  for  Judgment  against  sureties 
on  supersedeas  bond.  Judgmmt  altered. 

Claude  A.  Nlles,  of  Cbecotab,  for  plaintiffs. 
J.  B.  Lucas  ana  Brltton  B.  Tabor,  both  of 
Checotah,  for  defendant 

HARRISON,  O.  J.  On  December  14,  1920, 
an  (pinion  was  rendered  by  Uils  court  In  the 
above  case  in  favor  of  the  defendant  in  error 
(193  Pac.  998),  but  it  did  not  expressly  sire 
Judgment  aj^inst  sareties  «i  supaaedeas 
b(Kid.  Motion  is  now  made  by  defeodant  in 
error  for  Judgment  against  sudbi  sureties. 
Under  chapter  249.  Sevsion  Iaws  1815.  p.  608, 
as  construed  by  this  court  In  Long  v.  O.  R. 
Lang  &  Co.,  49  Okl.  842,  152  Pac.  1078.  Wil- 
cox V.  Wooton,  60  Okl.  204.  W&  Pac.  1118.  and 
Rumley  v.  Sanders  et  aL,  62  OkL  284, 162  Pac. 
949,  judgment  should  have  been  rendered 
against  the  sareties  on  the  sm}er8edeas  bost^. 

Judgment  Is  therefore  entered  In  this  court 
in  favor  of  defendant  in  error,  Willie  Hen- 
shaw, nfe  Mcintosh,  a  minor,  Pleas  Hen- 
shaw, her  legal  guardian,  against  C.  J.  Nnnn 
and  H.  L.  Wood,  sureUes  on  supersedeas  bond 
herein  for  the  sum  of  fS50,  with  interest  at 
the  rate  of  6  per  cent  per  annum  from  Octo- 
ber 19, 1917,  and  for  costs. 
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sufficient  to  make  It  libelous.  In  order  to  be 
PHOENIX  PRINTING  CO.  v.  ROBERTSON,  libelous,  it  must  tend  to  lower  bim  in  the  opin- 
(No.  9953.)  Ion  of  men  whose  standard  of  opinion  the  court 

can  properly  reeopiiiBe  or  tend  to  induce  them 
(Sopruna  Court  of  Oklahoma.   Feb.  1,  1821.)    to  entertain  an  ill  opinion  of  him. 


(Svtlabut  iv  the  Court.) 

1.  Libel  ami  tiandar  (8=s>l&— CoMtmntli  «f 
word*  ohargad  to  ba  libalom. 

Words  charged  to  be  libelous  may  be  divid- 
ed into  three  classes:  -First,  those  that  can- 
not possiUy  bear  a  defamatory  meaning;  sec- 
oad,  those  that  are  reasooab^  susceptible  of 
a  defamatory  meaning,  as  well  as  an  innocent 
one ;  third,  those  that  are  dearly  defamatory  on 
tiheir  face. 

2.  Libal  aid  slodar  «=»lft~Words  In  libelous 
arUdi  mnt  be  oonstnied  by  laSural  ud  ob- 
vtoaa  meaning. 

Words  ased  in  an  alleged  libelous  article 
an  to  be  ooiutmed  by  their  moot  natoral  and 
obriona  meaning,  and  in  the  sense  they  wonld 
be  understood  ^  those  reading  the  article. 

3.  Clbel  ami  aludsr  «»8I,  82,  80(9)— If  de- 
fanatory  words  not  aoUonable  on  their  face, 
axtrlnslo  dnnnstancas  must  ba  plaadad;  es- 
MBtlala  In  pleading  extiinslo  dreumstaneea 
stated. 

If  the  alleged  defamatory  words  are  not 
actionable  on  their  face,  bat  derive  their  de- 
famatory import  from  extrinme  facta  and  cir- 
cumstances, such  e^xtrinaic  facts  and  drcum- 
Btances  must  be  yet  fortii  and  connected  with 
the  worda  Purged  by  a  proper  aTermeut 
Words  not  actionalde  per  se  may  be  made  to 
i^pear  actionable  hy  averring  such  extrinsic 
facta  aa  will  show  that  they  were  Intended  to 
be  libeloas  and  were'  so  nnderstood.  'These 
averments  mnst  be  distinctly  stated  in  the  in- 
docement,  and  applied  to  the  plaintiff  by  a  prop- 
er conoqtdum,  with  the  intmded  and  under- 
stood meaning  'correctly  set  oat  in  the  innu- 
endoes. 

4.  Ubel  and  slander  <8=»I23(2)— Wbere  defam- 
atory words  not  actionable  par  sa,  court  must 
oenstnie  wonts,  and  fniy  must  determine  la- 
tent. 

If  alleged  defamatory  words  are  not  ac- 
tionable on  their  face,  but  derive  a  defamatory 
Import  from  extrinsic  facts  and  circumstanc-es 
which  are  pleaded  by  way  of  inducement,  collo- 
quium, and  iunaendo,  it  becomes  the  duty  of 
Uie  trial  court  to  detennlne  whether  the  lao- 
gnage  used  in  the  publication  can  fairly  and 
reasonably  be  construed  to  have  a  meaning  im- 
puted to  ft  by  the  pleiader,  and  if  the  court  de- 
tennint  the  words  are  susceptible  of  the  mean- 
ing attrflnUed  to  them  .by  the  pleader,  it  then 
be«oes:a  question  of  fact  for  the  jury  to  de- 
termine under  all  the  circumstances  whether 
they  were  intended  to  mean  what  the  pleader 
avera  they  do, 

B.  Liber  and  slander  ^6(1)— That  publication 
subjects  plaintiff  1)  banter  does-nof.make  It 
Hbelons;  puUieatlen,  te  be  libelous,  must 
tend  te  lower  plaintiff  In  public  eetlmatlOB. 

The  fact  that  a  publication  may  be  un- 
pleasant and  annoy  or  irk  the  subject  thereo:^ 
and  may  subject  him  to  jest  or  banter,  so  as 
to  affect  his  feelings,  la  not,  standing  nione, 


6.  Libel  and  slander  (S=>I23(2)— MTIiere  words 
derive  deiUmatery  Import  from  extrlnslo  eir- 
eamstanoes,  lastraotlon  for  plaintiff  emne- 
eus. 

If  the  alleged  defamatory  words  are  not 
actionable  upon  their  face,  but  derive  their  de- 
famatoiy  import  from  extrinsic  facts  and  cir- 
cuiBstaiHWB,  it  is  error  for  the  trial  court  to 
instruct  the  juiy  to  return  a  verdict  for  the 

plninriff. 

Appeal  from  District  Goart,  Muskogee 

County ;  Chas.  G.  Watts,  Judge. 

Action  by  Charley  Robertson  against  the 
Phoenix  Printing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  wllh  iostmctions. 

Joseph  C.  Stone,  Charles  A.  Moon,  and 
Francis  Stewart,  all  of  Mnakogee,  for  plaln- 
t5.1t  in  error. 

Don  M.  Cramp,  Myron  White,  and  W.  J. 
Crmnp,  all  of  Mn^ogee,  for  defendant  in  er^ 
ror. 

MCNEILL,  J.  This  controversy  arose  over 
the  publication  of  an  artlde  In  the  Muskogee 
Dally  Phoenix,  a  dally  paper  pubUehed  by  the 
Phoenix  Printing  Company  in  the  dty  of  Mus- 
kogee on  Bfay  24, 1914.  The  publication  com- 
plained of  Is  as  follows: 

"Man's  Tango  Talk  Proved  Provoking^This 
Way  Oat,  Sir.  Charley  Robertson,  a 
Chauffeur,  Didn't  Make  a  "Bit  with  His 
Opinion. 

"Just  what  Gharley  Robertson,  a  chauffeur, 
thinks  about  the  tango  will  probably  never  be 
known.  Ohariey  started  to  tell  last  nigbt  as 
he  was  tripping  the  light  fantastic  at  Leigh- 
ton's  Hall,  South  Fourth  street. 

"He  h(*d  no  more  than  started  )>efore  he  was 
interrupted.  He  left  the  hall  hurriedly,  in  his 
haste  leaving  a  shoe,  his  coat,  and  a  few  minor 
whatnots  of  his  apparel  behind  him.  If  it  were 
not  for  the  fact  that  Lelghton  Ball  is  on  the 
second  fioor  and  a  flight  of  stairs  lead  up  to  it 
—and  also  down— Charley's  exit  might  have 
been  more  gracefully  accomplished. 

"As  it  was,  Charley  descended  the  stairs  very 
awkwardly,  principally  on  an  ear,  witnesses 
said  after  they  could  be  quieted.  His  departure 
was  followed  by  an  almost  equally  hurried  exit 
of  about  fifty  or  more  girls,  shrieking  and 
screaming  that  murder  was  being  done.  Rob- 
ertson was  encoring  their  sentiments. 

"A  call  went  to  the  police  and  a  detective 
took  Robertson  In  tow.  It  is  presumed  that  be 
was  taken  home,  as  he  was  not  brongbt  to  po- 
lice headquarters. 

"Those  at  the  dance  declaied  that  the  pro- 
prietor of  the  dance  hall  ejected  Robertson." 

The  plaintiff  in  hla  petition  pleaded  by  way 
ot  innuendo  that  the  article  accused  the 
I^alntUf  of  being  drunk,  rude,  profane  im- 
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moral,  Indecent,  and  guilty  of  disturbing  the 
peace.  It  was  further  alleged  that  the  arti- 
cle wae  false,  malicious,  unprlvU^ed,  and 
exposed  the  plalntUC  to  contempt  and  ridi- 
cule by  Imputing  to  him  that  he  was  a  man 
of  base  character  without  shame  and  self- 
respect  and  a  drunken  and  Immoral  citizen. 

The  defendant  filed  a  demurrer  to  the  peti- 
tUm,  which  was  overruled  and  then  Sled  an 
answer  setting  up  numerous  defenses.  At 
the  close  of  the  evidence  the  court  Instructed 
the  Jury  that  the  article  was  libelous  per  se 
and  directed  the  jury  to  return  a  verdict  for 
the  plaintiff  In  a  sum  of  not  less  than  $100 
nor  more  than  $10,000.  The  plaintiff  In  er- 
ror assigned  this  as  error,  contending  the 
article  is  not  libelous  per  se. " 

[1]  In  determining  whether  the  article  is 
libelous  per  se,  It  is  essential  to  reco^ze 
certain  well-^tablished  rules  that  are  rec- 
ognized by  this  court  in  determining  that 
question.  This  court  in  the  case  of  Kee  v. 
Armstrong  Byrd  &  Oo.,  75  Okl.  U.  182  Pac. 
494,  5  A.  h.  B.  1349,  has  classified  articles 
purported  to  be  libelous  under  three  dassl- 
flcatloos: 

First,  those  that  cannot  possibly  bear  a 
defamatory  meaning. 

Second,  those  that  are  reasonably  suscepti- 
ble of  a  defamatory  meaning  as  well  as  an 
Innocent  one. 

Third,  those  that  are  clearly  defamatory 
upon  their  face. 

[2]  In  determining  to  which  class  the  publi- 
cation belongs,  the  following  role  must  be  ap- 
plied: 

"Words  used  in  an  alleged  slanderous  com- 
munication or  article  are  to  be  constmed  by 
their  most  natural  and  obvious  meaning,  and 
in  the  sense  that  would  be  understood  by  tUose 
to  whom  it  was  addreased."  KeeT.  Armstrong. 

If  we  apply  this  rule  and  ^ve  to  the  words 
used  In  said  publication  their  most  natural 
and  obvious  meauing,  can  we  say  that  there 
are  any  words  in  the  publication  that  are  de- 
famatory, or  does  this  article  come  within 
that  class  of  articles  that  are  reasonably 
susceptible  of  a  defamatory  as  well  aa  an  In- 
nocent meaning? 

The  article  alleges:  First,  that  the  plain- 
tiff was  dancing ;  second,  that  he  attempted 
to  tell  what  he  thought  of  tango ;  third,  that 
he  was  Interrupted;  fourth,  that  he  left  the 
hall  hurriedly,  leaving  his  shoe,  coat,  and 
other  apparel  behind  him;  fifth,  that  he  de- 
scended the  stairs  very  awkwardly,  princi- 
pally on  an  ear;  sixth,  that  his  departure 
was  followed  by  about  GO  girls,  shrieking  and 
screaming  that  murder  was  being  done; 
seventh,  that  Robertson  was  encoring  the 
sentiments  of  the  girls;  eighth,  that  a  detec- 
tive took  Robertson  in  tow,  and  It  was  pre- 
sumed he  was  taken  home,  as  he  was  not 
taken  to  police  station;  ninth,  that  he  was 
ejected  by  the  proprietor  from  the  dance  hall. 
If  Hie  words  used  tn  thB  artlde  are  glren 


their  ordinary  meaning,  we  know  of  no  crime 
that  Robertson  was  accused  of  committing, 
nor  do  the  words  used  In  the  publication  ac- 
cuse him  of  any  crime  or  any  misccmdnct 
The  petition  alleged  that  the  artlde  intended 
to  accuse  him,  and  to  l>e  understood  of  ao- 
euslng  him,  of  being  rude,  profane,  immoral, 
indecent,  and  guilty  of  disturbing  the  peace. 
If  It  accuses  him  of  any  of  those  acts  or  of- 
fenses, It  does  not  do  so  by  direct  langua^ 
but,  if  at  all,  must  be  by  reference  to  extrin- 
sic facts  and  circumstances. 

[3]  That  being  true,  the  article  is  not  libel- 
ous per  86,  but  comes  within  that  class  of 
publications  that  may  be  defamatory,  and  it 
was  necessary  to  plead  and  prove  the  extrin- 
sic facts  and  drcnmstauces,  as  announced  by 
the  court  In  Kee  v.  Armstrong,  supra,  as  fol- 
lows: 

"If  the  alleged  defamatory  words  are  not  ac- 
tionable on  their  face,  bnt  derive  their  defama- 
tory import  from  extrlnaic  facts  and  circum- 
stances, such  extrinsic  facta  and  drcumatances 
must  be  set  forth  and  connected  with  the  words 
charged  by  a  proper' averment.  Words  not  ac- 
tionabIi!i  per  ae  may  be  made  to  appear  action- 
able by  averring  such  extrinsic  facts  as  will 
show  titat  they  were  Intended  to  be  slanderous 
and  were  so  nnderstood.  ^ese  averments 
must  he  distinctly  stated  In  th«  Inducement,  and 
applied  to  the  plaintiff  by  a  proper  coUoqaium, 
with  the  intended  and  nnderstood  meaning  cor- 
rectly set  out  in  the  innuendoei." 

The  defendant  In  error  rely  upon  the  case 
of  Dimmltt  v.  McDowell,  60  OkL  88,  159 
Pac.  280.  The  syllabus  In  that  case  announc- 
es the  correct  rule  of  law,  but  the  Cbmniis- 
slon^  did  not  apply  the  law  he  announced  la 
the  syllabus  to  the  facts  In  the  case.  The 
body  of  the  opinion  in  that  case  contains  the 
following  statement: 

"It  is  true  that  the  article  is  so  written  that 
it  could  be  argued  that  Mrs.  I^mmitt  is  not 

charged  with  theft;  but  no  reasonable  construc- 
tion could  be  used  other  than  that  she  was 
charged  with  that  crime.  The  insinuation  of 
theft  is  strong,  and  the  natural  and  obvious 
meaning  of  the  article  to  those  who  might  read 
it  is  that  Mrs.  IMmmltt  committed  th«  crime 
of  theft" 

If  this  statement  was  true,  the  article  did 
not  charge  Mrs.  Dlnunltt  with  theft,  nor  did 
the  words  used  In  the  article  have  such  a 
meaning,  but,  if  it  charged  her  with  a  crime, 
it  must  be  by  reference  to  extrinsic  facts  and 
circumstances.  That  being  true,  the  article 
was  not  libelous  per  se,  but  comes  within  the 
class  of  articles  that  might  be  defamatory  or 
might  have  an  Innocent  meaning,  and  in 
those  cases  it  is  essential  to  plead  by  way  of 
Inducement,  colloquium,  and  Innuendo  that 
the  article  was  Intended  to  have  a  libelous 
meaning,  and  was  so  understood  by  those 
reading  it. 

[4]  The  Supreme  Court  of  Alabama,  In  the 
case  of  Galtlier  r.  AArerttoer  Oo^  US  Ala. 
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4BS,  14  Stratb.  788,  atmounoed  vbat  tbeques- 
tlons  were  for  the  cODit  to  determine  In  such 
cases,  and  wbat  questions  were  for  the  jnry, 
and  In  doli^  so  stated  aa  follows: 

"In  other  words,  the  coort  determiotea  wheth- 
er Uie  words  used  are  snsceptible  of  the  mean- 
ing soaebt  to  be  given  to  them  by  the  innnendo. 
If  this  ingtiiry  is  decided  bj  the  court  against 
tb«  ctmtention  of  the  pleader,  this  jnita  as  end 
to  it;  for  it  la  not  permissible  to  make  proof 
that  the  words  emploted  were  uttered  in  the 
sense,  or  with  Che  meaoing,  imputed  to  them  in 
the  innuendo.  That  is  not  the  subject  of  proof. 
If  it  be  decided  by  the  court  that  the  worda  are 
■DBceptible  of  the  meaning  the  innuendo  seeks 
to  ascribe  to  tbem,  then  it  becomes  a  qnestian 
for  the  iory  to  determine,  under  all  the  dream- 
stances,  whether  they  were  intended  to  mean 
what'the  inneeado  avers  they  did." 

£S]  So  in  the  instant  case  tbe  language  in 
the  artlde  is  not  defamatory,  bat  might  t>e 
so  by  extrinsic  facts.  It  then  becomes  a 
gaestlon  of  fact  for  the  Jury  to  determine 
whether  the  article  was  really  intended  to 
mean  what  the  pleader  avers  it  did.  There 
was  some  evidence  that  plaintiff's  friends 
Jested  or  Joked  him  about  the  article,  and  it 
might  be  suggested,  although  not  argued,  that 
the  article  was  libelous  because  it  would 
tend  to  hold  the  defendant  in  error  up  to  rid- 
icule, but,  as  stated  In  tbe  case  of  Cohen  v. 
New  York  Times  Co.,  153  App.  DiT.  242,  1^ 
N.  Y.  Bnpp.  306: 

""The  fact  that  a  publication  may  be  unpleas- 
ant and  annoy  or  irk  the  subject  thereof,  and 
may  subject  hint  to  jest  or  banter,  so  as  to 
affect  his  feelings,  ie  not,  standing  alone,  suffi- 
cient to  make  it  libelous.  In  order  to  be  libel- 
ous it  must  tend  to  lower  him  !□  the  opinion  of 
men  whose  standard  of  opinfam  the  court  cah 
propfrir  recc^nize  or  tend  to  Induce  than  to 
entertain  an  Ul  opinion  of  him." 

[<]  The  publlcatloa,  without  pleading  ex- 
trinsic facts,  would  not  bring  the  case  within 
the  rule  stated  above.  It  therefore  follows 
that  the  court  committed  error  In  holding  the 
publication  libelous  per  se  and  instructing 
the  jury  it  was  their  duty  to  return  a  ver- 
dict for  plaintiff.  The  article  la  not  libelous 
per  se,  but  comes  within  that  class  of  pub- 
licatioDs  that  may  have  a  defamatory  mean- 
ing or  may  have  an  innocent  niesnfng,  and 
that  question  is  to  be  determined  by  the  Jury 
under  proper  Instruction  from  the  court. 

There  are  other  assignments  of  error,  but 
It  is  unnecessary  for  us  to  pass  upon  them  at 
this  time,  as  this  error  neoessitates.  the  re- 
versal  of  the  case  for  a  new  trial. 

For  the  reasons  stated,  the  case  is  revers- 
ed and  remanded,  vrith  instructions  to  grant 
the  plalntffT  in  error  a  new  trial. 

PIXCHVOBD,  V.  O.  J.,  and  BLTINO,  NIO 
HOLSON,  and  MILLBR.  JJ.,  ooQCnr. 
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fSyltabiM  61/  the  Court.) 

Appeal  and  error  €=>tOOf  (I)— Verdlot  reasos- 
ably  supportsd  by  competeat  svlianoa  aot 
dlstsrbad. 

In  a  civil  action  triable  to  the  jury,  where 
there  is  competent  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury,  and  no  prej- 
udicial errors  of  law  are  shown  in  the  instruc- 
tions of  the  court,  or  its  ruling  on  law  ques- 
tions presented  daring  the  trial,  the  verdlet 
and  finding  of  the  jury  wHI  not  be  diitxirbed  on 
appeal. 

Appeal  fran  District  Court,  Greek  County; 
Brnest  B.  Hngh^  Judge. 

Action  by  Richard  M.  Jones,  by  Mrs.  Flor- 
ence Mathews,  his  next  frlMid,  against 
Charles  Conley.  Judgment  for  pl^tUC  and 
defendant  appeals.  Affirmed. 

B.  B.  Thompson  and  Smith  &  Walker,  all 
of  Sapulpa,  for  plalntift  In  error. 

McDougal,  Lytle,  Alien  &  Pryor,  of  Sapul- 
pa, for  defendant  In  error. 

JOHNSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Creek  covntr;  Hon.  Eimest 
B.  Hughes,  Judge. 

On  the  14th  day  of  March,  1917,  Blc^ard 
M.  Jones,  by  Mrs.  Florence  Mathews,  his 
mother  and  next  friend,  commoiced  this  ac- 
tion in  the  district  court  against  the  defend- 
ant, Charles  Conley,  to  recover  compensation 
for  personal  Injuries,  which  cause  was  tried 
to  the  court  and  Jury,  and  resulted  In  a  ver- 
dict and  judgment  In  favor  of  plaintiff  In  the 
sum  of  $1,500,  to  reverse  which  this  proceed- 
ing In  error  was  regularly  commenced  by  the 
defendant  In  this  court  on  June  7,  191^  by 
writ  of  error  with  case-made  attached. 

The  essential  allegations  of  the  plalntUTs 
petition  follow: 

"That  on  or  about  the  6th  day  of  May,  191fl, 
in  the  city  of  Sapulpa,  in  Creek  county,  OM., 
plaintiff  was  traveling  on  Lee  avenue,  a  public 
thoroughfare  of  said  city,  riding  a  bicycle ;  that 
he  was  traveling  west  on  the  right-hand  side 
of  said  street,  and  observing  the  law  of  the 
road  and  riding  in  a  careful,  prudent  manner, 
and  at  a  slow  rate  of  speed;  that  the  defendant 
was  .  driving  east  on  said  street,  and  according 
to  public  custom  and  the  law  of  the  road  he 
should  have  kept  on  the  right-hand  aide  of 
said  street,  but  in  violation  of  universal  cus- 
tom and  of  the  law  of  the  road  of  the  ordi- 
nances of  the  city  of  Sapulpa  defendant  crossed 
the  street  from  the  right  side  to  the  left-hand 
side  of  said  street,  and  while  driving  at  a  fast, 
reckless,  unlawful,  and  dangerous  rate  of  speed 
defendant  ran  his  automobile  with  great  force 
and  violence  against  plaintiff,  thereby  knock- 
ing plaintiff  from  his  bicycle  to  the  gronnd, 
breaking  plaintiff's  arm  and  otherwise  wound- 
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big,  bruising,  midraiQg,  and  injariiig  plaintiff, 
thereby  caasing  plaintiff  to  suffer  great  bodily 
pain  and  to  Incur  great  expensi  for  nursing  and 
medical  attention  and  caudng  plaintiff  to  be 
totally  disabled,  and  confined  to  his  b%d  for  a 

period  of  •  days,  and  inflicting  permanent 

injuries  and  disabilities  upon  plaintiff." 

Tlie  defendant's  answer  consisted  of  a  gen- 
erul  denial  and  a  charge  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  The 
allegation  of  contributory  n^^igaice  la  u 
follows: 

"And  the  defendant,  further  anawering,  al- 
leges that  any  injuries  sustained  or  suffered 
by  the  plaintiff  at  the  time  or  on  the  occasion 
in  the  complaint  referred  to  were  caused  in 
whole  or  part,  or  were  contributed  to,  by  the 
neglect  and  want  of  care  of  the  said  plaintifft 
and  not  by  the  negligence  or  want  of  care  on 
the  part  of  this  defendant," 

The  dtfcndant  assigns  16  spedflcationa  oC 
error,  concerning  which  counsel  say  In  their 
brief: 

"On  examination  of  the  record  and  the  as- 
signments of  error,  we  deem  assignments  1  to 
4  and  18  to  15,  inclusive,  material  and  kindred 
in  character  and  capable  of  being  argued  to- 
gether, and  will  so  treat  them,  and,  doubting 
the  efficuy  of  the  others,  they  ara  therefore 
walrri." 

'^e  eridmce  In  this  case,  to  our  mind, 
proves : 

"IRirst,  that  the  defendant  was  not  primarily 
negligent. 

"Secondly,  that  if  defendant's  ear  was  an 
the  wrong  side  of  the  street,  proceeding  north 
or  turned  north,  at  the  time  of  the  collision, 
according  to  the  theory  of  the  plaintiff,  it  was 
better  for  him  that  if  was  so,  for  proceeding  on 
Us  wheel  toward  defendant's  car,  looking  down, 
as  plaintiff  says  he  was,  it  gave  him  greater 
distance,  longer  time,  and  better  opportunity 
to  look  up  and  see  tlie  car  and  avert  striliing 
it,  than  if  the  car  bad  been  on  the  opposite  side 
or  in  tbe  middle  of  Elm  street,  and  this  being 
the  scde  negligence  of  the  defendant.  If  such 
it  be,  that  baa  been  shown  by  the  idaintiff,  it 
cannot  avail  him  anything,  for  under  the  m- 
ctimstances  of  the  case  such  position  of  defend- 
ant's car  and  such  negllgenee  as  It  might  lie 
was  not  and  cannot  be  considered  the  direct 
and  proximate  cause  of  the  collision  and  re- 
sultant injury  to  plaintiff. 

"Thirdly,  the  plaintiff,  according  to  all  of  the 
evidence,  was  flagrant  in  his  disregard  for  his 
own  safety,  and  it  was  his  recldess  fast  riding 
down  grade,  and  never  looking  up  or  where 
he  was  going,  for  over  a  half  a  block,  approach- 
ing, as  he  was,  a  street  eroaaing,  that  caused 
the  acddent  and  consequent  injury  to  plain- 
tiff." 

Tlie  foregoing  contains  the  only  proposition 
and  the  argument  In  support  of  same  present- 
ed by  counsel  In  their  brief  as  well  as  In  the 
oral  argument  They  seek;  to  stress  more 
strongly  the  prc^sitlon  that  the  evidence 
failed  to  prove  primary  negligence  on  the 
part  ct  the  defendant. 

The  undtqntted  erldenee  dlscloaes  that  Lee 


avenue  runs  east  and  west  and  Elm  street 
runs  nortb  and  south,  and  that  the  Injury 
complained  of  was  received  at  Uie  Intersec- 
tion of  said  streets;  that  the  plaintiff,  who 
was  a  lad  abont  12  years  of  age,  was  rldli^ 
a  bicycle  traTellng  west,  and  that  he  contin- 
ued near  tbe  curb  of  the  north  side  of  Lee 
street,  crossing  Kim,  and  that  his  bicycle 
struck  the  rear  fender  of  the  defendant's  au- 
tcnnoblle  back  of  the  end  of  the  running 
board;  that  plaintiff's  Injuries  consisted  of 
a  broken  arm  between  the  shoulder  and  elbow 
and  be  was  otherwise  bruised  and  was  con- 
fined in  a  hospital  for  several  weeka,  and 
when  the  cast  was  removed  tnom  bis  arm  It 
was  discovered  that  the  bones  had  failed  to 
unite,  and  be  was  again  sent  to  anotber  hos- 
pital, where  an  4H>eratlon  was  bad  aad  the 
bones  of  the  arm  which  were  split  and  shat- 
tered were  united  and  bound  together  by  a 
sliver  plate,  and  be  remained  In  that  hospital 
for  some  time,  and  at  tbe  time  of  the  trial 
he  testified  his  arm  continued  to  give  falm 
pain  at  times  and  was  weaker  than  the  oQier 
arm. 

His  injuries  are  not  denied,  however,  and 
no  dUdm  la  nrged  in  tbe  brief  of  conna^  flmt 
the  amount  of  fbe  verdict  ia  exceaalTe.  It 
was  also  shown  witbont  dispute  that  the  are* 
nue  for  acnne  distance  east  of  where  tbe  in- 
Jury  occurred  and  the  d^ectlom  tbe  lAalntlfl 
was  traveUng  on  his  blcyde  was  down  a 
heavy  grade;  that  both  streetn  woe  paved 
and  curbed ;  that  the  def^dant  was  drlvlnc 
his  automobile  coming  from  ibe  vest  on  fbe 
south  side  of  Lee  street  until  a  short  distance 
before  reaching  Elm  street  be  overtook  a 
wagon,  and  he  turned  to  tbe  left  to  go  around 
the  same^  and  that  he  bad  three  passengraa 
in  his  car  convt^lng  them  to  Che  dc^KVt  A> 
to  tbe  poedtloD  <rf  bla  antanobUe  from  tbe 
time  he  tnrued  to  tbe  left  to  pass  the  wacon 
the  evldfflice  Is  sharply  In  conflict.  The  most 
direct  testimony  given  by  any  eyewttneas  van 
that  of  Mrs.  &  S.  PbllUpe.  who  testified  as 
follows: 

"Q.  Where  do  yon  reside,  Mrs.  Phillips?  A. 
I  reside  at  present  at  COl  Bast  Dewey.  Q. 
On  or  about  the  6th  day  of  May,  1916,  where 
did  you  reside?  A.  102  South  Elm,  right  down 
here  on  the  comer  (indicatiag).  Q.  On  or 
about  the  date  mentioned  did  yon  see  an  ac- 
cident from  that  comer?  A.  Tes,  sir.  Q.  Are 
you  acquainted  with  tiiia  young  man,  Bichard 
Jones?  A.  Well,  I  never  aaw  him  before  untS 
I  saw  him  at  the  time  of  the  accident.  Q.  You 
.saw  him  there  on  that  occasion?  A.  Yes,  sir. 
Q.  Now,  just  tell  the  jury  what  you  saw  on  that 
occasion.  A.  Well,  I  was  aitting  on  the  porch, 
the  northweat— northeast  comer  of  the  porch, 
and  Uiis  bog,  as  well  as  I  oonld  tell,  ha  was 
coming  down,  jast  turning  tbe  eomer  on  the 
southwest  comer  there  of  the  street,  next  to 
tbe  courthouse  here,  and  this  automobile  come 
along.  I  didn't  know  who  the  par^  In  the 
automobUe  was.  I  didn't  pay  much  attention, 
but  I  noticed  tbe  boy  was  coming  on  a  bfcyde, 
and  he  was  looking  domi,  it  seemed  as  thoagh, 
at  the  ground  or  his  bleyde  or  something,  when 
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this  antomobDe  struck  him.  Q.  Nov;  which 
war  wsB  the  automobile  goiag?.  A.  Well,  from 
what  I  could  see  or  observe  of  it,  it  was  tam- 
ing the  corner  to  go  north.  Q.  Now,  where  Is 
your  home  with  reference  to  Lee  and  Elm? 
A.  It  la  on  the  east  aide  of  the  street;  It 
is  on  the  south  side  of  Lee,  right  on  the  comer, 
on  the  west  M%  dt  Elm,  aonth  Slim;  It  wu 
right  <m  the  comer.  Q.  And  yoa  were  sitting 
on  yam  front  porch?  A.  Tea,  sir;  I  was  right 
tm  the  corner  of  the  porch  there.  Q.  Mew, 
where  was  the  automobile  when  it  struck 
the  boy  on  the  bicycle?  A.  Well,  the  automo- 
bile, from  what  I  can  judge,  was  just— well,  it 
was  80  close  to  the  boy  that  he  couldn't  turn 
the  comer  without  ninnlDg  into  the  bicycle. 
The  antomobile  was  going  which  lUreetion  at 
that  time?  A.  It  was-  turning  the  comer  to 
go  nortli.  <2.  TumlDg  the  comer  to  go  north? 
A.  Yea,  air;  to  go  nortli.  Q.  And  n«t  to  what 
curb  wa«  it,  the  north  cnrb  or  the— I  mean 
the  east  earb  or  the  west  curb  on  Elm  street? 
A.  Why  it  waa  the  west  curb  right  next  to  the 
comer  of  the  courthouse.  Q.  Right  next  to 
the  comer  on  the  courthouse  aide?  A.  Yes 
sir,  tiie  east  cnrb.  Q.  What  happened  when 
the  collision  occurred?  A.  When  the  collision 
occurred  the  bicycle  broke  to  pieces,  and  the 
boy  feU  to  the  ground.  Q.  Did  yon  go  over 
then?  A^  Te«  air.  Q.  Well,  what  happened 
then?  A.  Well  they  picked  the  boy  up;  some 
of  the  men  picked  him  up.  '  Of  course  a  crowd 
began  to  gather  then  and  quite  a  good  deal 
of  cxdtement  like  there  always  is.  The  boy 
was  crying  and  wanted  them  to  set  him  down 
on  the  car,  and  the  little  boy  told  his  name, 
and  I  aays,  'Where  do  you  lire.  Son?*  and 
he  aaya,  'At  the  New  National,'  and  ao  by  that 
time  theae  men  says,  'Oh,  Son^  you  are  Just 
scared.'   Q.  Who  said  that? 

"Hr.  Thompson:  We  object  to  that  as  in- 
competent, Irrelevant,  and  ImmateriaL 

"The  Court:  Overruled. 

"Sir.  Thompson:  Defendant  excepta. 

"Q.  Who  aaid  that?  A.  I  am  not  acquaint- 
ed with  the  party,  but  the  one  that  waa  in  the 
antomobile  aaid  that  Q.  Waa  it  this  man  sit- 
tiog  right  there  (indicating)  7  A.  I  think  so. 
Q.  IKd  he  have  hold  of  the  boy's  arms  at  the 
time?  A.  Well,  now,  X  couldn't  say  that  he 
had  hold  of  the  boy'a  arms,  but  some  man,  aome 
other  man,  was  with  him,  and  they  said,  'Boy, 
yen  are  just  scared,'  tie  says,  'Tou  go  home 
and  yon  will  be  all  right.'  Q.  And  wbat  did 
they  do  then?  A.  Well,  it  seems  as  though 
then  they  got  in  their  car  and  went  away.  Q. 
What  happened  to  the  boy?  Q.  Well,  Mr. 
Bofltngton  came  in  his  car  and  took  the  bc^ 
■way. 

"By  lir.  I^rtle:  That  ia  all.'* 
Onn8-«xamination : 

"By  Mr.  Thompson:  Q.  Mr.  Buffington  came 
before  the  parties  in  the  automobile  that  struck 
the  bicycle  left,  didn't  he?  A.  I  could  not  say 
whetiiier  he  did  or  not.  Q.  Will  you  say  he  did 
not?  A.  I  don't  know,  but  I  believe  he  came 
op  Joat  about  the  same  time  theae  men  were 
leaving.  Q.  Did  you  see  thla  automobile  before 
the  boy  rode  his  btcyde  into  it?  A.  Yea,  sir. 
Q.  How  long  before?  A.  Oh,  juat  a  minute  or 
two,  X  Buppoae  hardly  that,  juat  m  aecond.  Q. 
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:  Where  was  the  automobile  when  you  firat  aaw 
it,  on  Lee  or  Elm?  A.  It  was  on  Lee.  Q. 
Now  which  side  of  Lee?  A.  Well,  it  was  on 
this  side  (indicating).  Q.  The  north  side? 
A.  Yes,  sir.  Q.  Was  it  north  of  the  center  of 
Lee  avenue?  A.  Well,  it  was  aloug  just  about 
the  center  of  the  aide  or  somewhere  along 
there,  when  I  noticed  them.  Q.  Would  you  say 
it  was  north  or  south  of  the  center  from  your 
best  judgment?  A.  From  my  best  judgment  I 
suppose  it  waa  nearer  on  this  side  than  it  was 
on  the  other  side.  Q.  That  la  your  best  judg- 
ment? A.  Yes,  air.  Q.  The  car  turned  off 
of  Lee  avenue  and  headed  on  Elm  street  when 
the  boy  rode  his  bicyde  into  It  A.  It  waa 
just  turning.  Q.  Just  taming?  A.  Yes,  sir. 
Q.  And  bow  near  waa  It  to  the  center  of  Elm 
atreet  when  the  boy  struck  the  car  with  hie 
bicycle?  A.  It  wa»r-I  don't  know  aa  I  could 
tell  you  juat  how  near.  Q.  Give  the  jury  your 
best  judgment  A.  WeU  it  was  ao  cloae  to 
the  curb  that  there  wasn't  room  for  him  to 
pass  between  the  curb  and  the  boy  without 
running  Into  the  boy;  if  you  know  how  wide 
an  automobile  is,  you  know  how  far  be  waa 
away.  Q,  Tliere  waan't  room  enough  for  what? 
A.  There  wasn't  room  enough  to  go  in  be- 
tween the  curb  and  the  boy  without  striking 
the  boy.  Q.  iJid  the  automobile  strike  the 
boy?  A.  It  certainly  did,  the  fender  did.  Q. 
Wliieh  one,  tiie  front  or  the  back  one?  A.  The 
front  one,  as  near  as  I  could  tell.  Q.  I  don't 
want  to  know  as  near  as  you  could  tell;  I 
want  to  know  what  you  did  see.  A.  That  is 
what  I  aaw.  Q.  Did  It  knock  the  boy  down 
in  front  of  the  machine?  A.  No,  air;  it  wasn't 
In  front;  he  was  by  the  side  of  the  machine. 
Q.  Isn't  it  a  fact  that  the  boy  rode  hia  bicyde 
right  Into  that  machine  at  right  angles?  A.  No, 
sir;  he  didn't  ride  it  right  into  the  machine; 
they  rode  into  him.  Q.  Which'  one  of  thoae 
boys  struck  it;  the  one  headed  west?  A. 
There  wasn't  no  other  beya  there.  Q.  Yon  just 
aaw  this  one?  A.  There  waan't  no  other  boy 
there.  Q.  Where?  A.  At  the  time  of  the 
accident  Q.  How  long  had  you  seen  thia  boy 
before  he  atrack  the  automobile?  A.  I  aeen 
him  just  about  the  time  I  aeen  the  automobile. 
Q.  About  the  same  ^imal  A.  Yea,  sir.  Q. 
Then  yon  just  saw  them  juat  as  they  collided? 
A.  I  seen  them  just  as  they  ran  together,  as 
they  ran  into  the  boy.  Q.  That  automobile 
was  headed  directly  north?  A.  Well,  it  waa 
turning  north.  Q.  Waa  there  any  portion  of 
the  automobile  off  of  the  intersection  of  Leo 
and  on  EOm  street?  A.  Wdl,  I  would  ji^ge 
about  half  of  the  car.  Q.  About  half  of  the 
car?  A.  Yea,  ur.   Q.  Yoa  may  stand  aaide.'* 

Redirect  examinaUon: 

"By  Mr.  Lytle:  Q.  At  the  time  of  the  ac- 
cident or  immediately  before  did  you  hear  the 
automobile  give  any  aignal?  A.  No  sir.  Q. 
About  bow  far  were  you  from  the  scene  of 
the  accident?  A.  Well,  now,  of  course,  if  I 
waa  down  there,  I  could  show  you  just  exactly 
where  it  happened.  Q.  Can  you  estimate  it? 
A.  Well  it  waa  across  the  street  and  across 
the  curb  thA>e,  the  aldewalk,  on  my  porch;  I 
would  judge  it  wasn't  over  35  or  40  feet,  some- 
where along  there.  Q.  That  house  sits  almost 
on  the  street,  doesn't  it,  Mrs.  PhUUpa?  A.  Yes* 
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sir;  !t  sits  out,  the  porch  cornea  oat.  Q.  Al- 
most even  with  the  sidewalk?  A.  Well,  no; 
I  would  jndge  there  wu  about  a  foot  and  a 
half.  Q.  And  then  there  was  the  sidewalk  and 
the  street?  A.  Tes,  sir.  Q.  There  was  the 
width  of  the  street  and  the  width  of  the  side- 
walk and  the  curb  between  you  and  the  acci- 
dent? A.  Yes,  sir.  Q.  Would  you  estimate 
that  as  being  40  or  50  feet?  A.  Well,  sow  the 
•idewalk  is,  I  think  they  call  it  6  feet.  Q. 
Is  your  faearioK  good,  Mrs.  Phfllips?  A.  Oh, 
TM,  air." 

This  testimony  was  corroborated  by  the 
plaintiff  and  other  witnesses.  The  plalntlfC 
testified  that  he  had  his  eyes  on  the  frost 
wheel  of  the  bicycle  until  within  5  feet  of  the 
antomoblie,  when  he  raised  his  head  and  dls- 
covered  he  was  too  close  to  It  to  avoid  strik- 
ing.  The  defendant  testified  that  he  first  saw 
the  boy  coming  some  300  or  400  feet  east  of 
him,  and  th&t  he  was  looking  bach  at  other 
boys  going  down  a  hiU  behind  him ;  that  he, 
the  defendant,  honked  the  horn  on  his  auto- 
mobile ;  that  he  turned  aronod  a  wagcm,  and 
crossed  Mm  street  south  of  the  center,  but 
near  the  east  side  of  same  he  turned  north 
on  Elm  street  One  of  the  passengers  In  his 
car  testified  that  when  the  btcrde  stracik  the 
automobile  the  automobile  was  tar  enough 
west  of  the  center  of  Elm  street  for  cars  to 
pass  between  It  and  the  west  curb,  and  at  the 
time  it  was  struck  was  across  the  Une  of  the 
north  curb  of  Lee  avenue  and  such  line  where 
it  struck  the  car  about  the  rear  end  of  the 
running  board.  No  further  discussion  of  the 
evidence  of  this  case  except  to  say  that  the 
same  was  In'  conflict  as  to  the  actions  of 
plaintiff  and  defendant  immediately  before 
the  accident.  The  court  charged  the  Jury 
upon  the  questions  of  primary  ne^lgence  of 
the  defendant  and  contributory  negligence  of 
the  plaintiff.  'No  complaint  Is  made  by  the 
defendant  as  to  the  Instructions  of  the  court 
On  examination  of  the  instructions  we  find 
that  the  same  clearly  and  correctly  stated  the 
law  to  the  Jury  in  every  respect  The  defend- 
ant did  not  demur  to  the  evidence  nor  move 
for  an  instructed  verdict 

In  these  (drcumstances  It  Is  clear  to  us  that 
tills  case  comes  clearly  within,  the  rule  that 
has  been  universally  adhered  to  by  this 
court: 

"In  a  dvfl  action,  triable  to  the  Jury,  where 
there  is  competent,  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury,  and  no  prej- 
udicial errors  of  law  are  shown  in  the  instmc- 
tlons  of  the  court,  or  its  ruling  ou  law  ques- 
tions presented  during  the  trial,  the  verdict 
and  finding  of  the  Jury  will  not  be  disturbed  on 
appeal."  McCoy  v.  Wosika,  76  Okl.  3,  180  Pac. 
867;  Bunker  v.  Harding  et  hi.,  174  Pac.  749; 
Blaadel  et  aL  v.  Oower,  173  Pac.  644;  Shawnee 
National  Bank  v.  Pool,  167  Pac.  894;  Chicago, 
K.  L  *  P.  By.  Co.  V.  Proltt,  170  Jfa&  U43. 

The  Jndgmnit  of  die  trial  court  is  alttnned. 


NERO  at  al.  v.  NERO.   (No.  9983.) 
(Supreme  Court  of  Oklahcnna.  Fek  1, 

(SvUahut  ly  Ihe  Court.) 

1.  Indian*  «=> 1 8— Allotment  sf  deeeaaad  mi- 
nor held  to  pass  to  minor's  lllepltimateohlld; 
estate  of  illagitlmats  Indlaa  ohlld  iiherit- 
ed  from  deoeased  mothw  held  to  pass  to  ma- 
ternal grandparents  equally;  father  of  de- 
oeased Indian  minor  held  not  eatltled  te  In- 
herit estate  of  minor's  llle«ltinKta  obIM  mm- 
dsr  statnte. 

A  Choctaw  Indian  miner  reoeired  bw  al- 
lotment, and  when  fJMwt  16  years  of  age  gav* 
Urth  to.an  DlegHimate  child,  and  thotHw  there- 
after died,  munarried,  leaving  no  ether  issue; 
by  virtue  of  section  8420.  Rev.  Laws  1910,  the 
estate  descended  to  the  illegitiniate  child. 

(a)  An  illegitimate  child  died  in  infancy- 
seized  and  possessed  of  an  allotment  inherit^ 
from  her  motiier,  leaving  no  brothers  or  sis- 
ters, her  mother  being  dead;  by  virtue  of  sec- 
tion 8421,  Ber.  Laws  1910,  her  grandfather 
and  graofhnother  on  her  motlier's  side,  both  Uv- 
ing,  would  inherit  the  iwoperty  equally. 

(b)  Subdiriaion  8,  |  8418,  Bar.  Laws  ISlUK 
has  no  appUcation  to  the  facta  in  the  case  at 
bar. 

2.  Appeal  aai  error  ^1064(1)— I  soorreet  li- 
ttnietloa  as  to  law  held  pre]adio(d  error. 

Where  a  court  undertakes  to  instruct  the 
Jury  as  to  the  law,  and  does  so  Incorrectlri  the 
same  oonstituteB  prejudicial  error. 

3.  Husband  and  wife  «=s>235(3)— Inatreotlee 
Is  action  between  spouses  as  to  measure  of 
damages  for  detention  of  land  held  erroa^ 
ous. 

The  Instructions  examined,  and  held  not  a 
correct  statement  of  the  law  applicable  tQ  tiie 
facts  In  tiie  case  at  bar. 

Appeal  from  District  Court,  HashcU  Coun- 
ty; W.  H.  Brown,  Judge. 

Suit  by  Jane  Nero  against  Joe  Nero  and 
others.  Decree  for  plalntUF,  and  defendants 
appeal.  Reversed  and  remanded,  with  In- 
structions. 

Brook  &  Brook,  of  Muskogee,  and  O.  H. 
Tully,  of  Eufanla,  for  plaintiffs  In  error. 

E.  O.  C^rk  and  Guy  A.  Curry,  both  ot 
Stigler.  for  defendant  in  emnr. 

McNKILIi,  J.  This  action  was  commenced 
in  the  district  court  of  Haskell  oounty  by 
Jane  Nero  against  Joe  Nero  and  others  to  be 
decreed  to  be  the  owner  of  certain  lands  and 
for  an  accounting  for  rents  of  the  lands  oc- 
cupied by  Joe  Nero  for  13  years.  Jane  Nero 
was  a  member  of  the  Choctaw  Tribe  of  In- 
dians, and  was  allotted  160  acres  of  land. 
Prior  to  the  time  of  receiving  said  allotment 
she  was  married  to  Joe  Nero,  and  ot  said 
marriage  there  were  bom  five  (^Idroi,  one 
of  whom  was  Delia  Nen>»  who  waa  allotted 
160  acres  of  land.  In  May,  1913,  I>eUa  NhOi 
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being  about  16  years  of  age,  gave  birth  to  an 
Illegitimate  child,  and  June  7,  1913,  said 
Etella  Nero  died,  leaving  said  Qle^tlmate 
child  Bosa  as  her  only  belr.  Thereafter,  on 
October  7,  1913,  the  said  Bosa  Nero  died. 
Plaintiff  asks  to  be  decreed  to  be  the  owner 
of  her  own  allotment  and  one-half  Interest  In 
the  Delia  Nero  allotment. 

The  defendant  Joe  Nero  answered,  assert- 
In?  title  to  the'' whole  of  the  Delia  Nero  allot- 
ment, but  claimed  no  title  to  the  Jane  Nero 
allotment.  He  first  denied  that  he  was  liable 
for  any  rents  whatever,  and  as  a  farOm-  de- 
fense  he  alleged  that  as  the  husband  of  Jane 
Nero  selected  the  allotment  for  her  after  sbe 
had  deserted  him  and  the  five  minor  dill- 
dren,  and  at  the  time  of  selecting  the  allot- 
ment the  same  was  nnlmproved  land,  and  he 
fdeared  the  same  and  placed  It  In  cultivation 
and  placed  lasting  Improvements  thereon, 
and  bad  used  the  place  In  support  of  tilmself 
and  minor  children  that  had  been  deserted  by 
bis  wife,  and  that  the  lmprovem«)ts  placed 
upon  the  land  amounted  to  mcwe  than  rents, 
and  denied  liability  r^rdlng  the  rents.  The 
facts  regarding  the  allotment  of  Delia  Nero 
were  not  denied.  It  was  stipulated  In  May, 
191S,  when  about  18  years  of  age  she  gave 
birth  to  an  Illegitimate  child,  and  June  7, 
1013,  died,  leaving  said  illegitimate  child  as 
her  only  issue,  and  on  the  7th  day  of  October, 
1913,  the  Illegitimate  child  died. 

The  only  evidence  Introduced  on  behalf  of 
plaintiff  was  to  prove  the  cash  rental  value 
per  acre  per  year  of  the  Jane  Nero  allotment 
frcMU  1905  nntU  the  time  of  the  trial  and  the 
cash  rental  ralne  of  the  Delia  Nero  allotment 
per  acre  per  year  from  the  time  of  her  death 
vntU  the  date  of  ib&  trial. 

TbB  defendant  donnrred  to  Uie  evMence 
offered  by  the  plaintiff,  which  demurrer  was 
orcrnded  by  the  court  and  exceptions  saved' 
by  the  defendant  The  defendant  then  of- 
fered evidence  to  rabstantlate  the  claim  that 
tbe  plaintiff  In  1903  had  deewted  him  and 
their  five  diUdroa  without  any  cause  and  re- 
mained away  firom  tbtf  r  home,  and  that  he 
had  no  knowledge  of  where  the  plaintiff  waa 
during  any  of -Bald  time.  Moat  of  tUs  evi- 
dence was  objected  to^  and  objectfona  sns- 
tained.  The  defendant  then  Introduced  eii- 
dence  as  to  the  value  of  the  Iraprovemoits 
placed  np<ni  the  alXotment  and  the  cash  rental 
valne  of  tlie  land.  At  the  close  of  the  testi- 
mony the  court  Instructed  Uie  Jury  first  that 
OiB  plalntlfl  was  the  owner  <a  bar  own  allot- 
ment and  the  ownw  of  an  undivided  oufr- 
half  Intereat  In  Uie  allotment  ot  Ddla  Nero. 
That  tile  allotmmt  of  Delia  Nero  at  her  death 
deaoended  to  her  child  Bosa  Nero,  and,  Bosa 
Nero  being  an  lllegltlmata  diUd  at  her  death, 
the  land  was  Inherited  egoally  between  the 
plaintiff  and  defendant. 

The  court  tbeai  Instructed  the  Jury  that  the 
only  question  for  tb^  determination  was  the 
measure  of  damagea,  or  the  amount  plaintiff 


was  entitled  to  recover,  which  was  the  rea- 
sonable cash  rental  value  of  the  land  from 
the  time  the  same  was  unlawfully  held  by 
Joe  N^o  to  the  time  of  trial,  less  tbe  value 
of  the  Improvements  placed  upon  the  land  by 
Joe  Nero.  Tbe  defendant  saved  an  exception 
to  the  instruction  given  by  the  court. 

The  cause  was  submitted  to  the  Jury  upon 
these  two  instructious,  end  the  Jury  returned 
a  verdict  In  favor  of  Jane  Nero  and  against 
Joe  Nero  for  $1,400,  and  from  said  judgmsit 
the  defendant  Joe  Nero  has  appealed. 

[f]  The  flrst  question  urged  upon  appeal 
Is  that  the  court  erred  In  holding  under  tbe 
facts  in  this  case  that  the  allotment  of  Delia 
Nero  was  owned  equally  by  the  plaintiff  and 
defendant  We  do  not  think  tlie  court  com- 
mitted error  in  this  instruction.  The  allot- 
ment of  Delia  Nero  at  her  death  descended 
to  her  illegitimate  daiM,  Bosa  Nero,  in  ac- 
cordance with  section  8420,  B.  L.  1910.  Sec- 
tion 8421,  R.  L.  1910,  provides  that  if  an  11- 
l^tlmate  child  died  without  lawful  issue, 
which  was  the  fact  in  this  ease,  the  estate 
goes  to  the  mother,  or  In  case  of  ber  decease 
to  her  .heirs  at  law.  The  heirs  at  law  of  the 
mother  were  the  plaintiff  and  def«idant. 
Plaintiff  in  error,  however,  conteods  that  by 
virtue  of  subdivision  3  of  section  8418,  R.  L. 
1910,  that  the  estate  was  Inherited  by  the 
father,  for  tbe  reason  that  Delia  Nero  at  the 
time  of  her  death  was  a  minor,  and  hffl* 
parents  were  not  living  together,  and  the 
father,  having  had  the  care  of  the  deceased 
minor,  Inherited  all  tbe  property.  This  sec- 
tion we  think  has  no  application,  for  the 
reason  Delia  Nero  died  with  Issue,  and  sec- 
tion 8420,  B.  L.  1910,  controlled  in  determin- 
ing bow  the  estate  descended,  and,  the  illegit- 
imate child  having  Inherited  the  estate  up- 
on her  death,  the  inheritance  la  controlled  by 
section  8421,  R.  L,.  1910.  This  portion  of  the 
Judgment  we  think  is  correct. 

[21  We  will  next  con^der  the  Judgment  for 
the  rents  In  the  sum  of  $1,400.  Plaintiff  In 
error  demurred  to  the  evidence  produced  on 
behalf  of  plaintiff,  and  excepted  to  the  in- 
struction of  the  court  on  the  measure  of 
damages.  The  brief  of  plaintiff  in  error  nor 
the  brief  of  defendant  In  error  enlighten  us 
any  in  the  consideration  of  the  law  that  is 
applicable  to  the  facts  in  the  case.  It  is  the 
duty  of  tbe  trial  court  to  instruct  the ,  Jury 
as  to  the  law  aivUcable  to  the  facta  in  the 
case.  Tbla  court  has  announced  the  follow- 
ing mle: 

"But  if  the  court  undertakes  to  instruct  the 

jury  as  to  the  law,  and  does  so  incorrectly^ 
this  Ib  prejudicial  error."  Chicago,  R.  I,  & 
P.  Ry.  Co.  V.  Baroni,  32  Gkl.  540,  122  Pac. 
026;  St.  L.  &  a.  F.  B.  Co.  v.  OroweU,  33  Okl. 
773,  127  Pac.  1063. 

[3]  The  lnstructl<m  to  the  Jury  in  this  case 
does  not  meet  this  requirement.  The  record 
disclosed  that  plaintiff  left  the  defendant  In 
possession  of  the  pi;operty  without  notli^Ing 
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blm  where  she  was,  so  It  most  be  presumed 
ttiat  she  knew  he  was  occupying  tl^e  premises 
and  In  possession  of  the  same.  The  first  tiaea- 
tlon  for  determination  Is  whether  the  hns- 
band  who  uses  the  real  estate  of  his  wife 
with  her  knowledge  and  consent  and  wlth- 
ont  any  agreement  that  he  shall  account  for 
the  rents  Is  liable  In  an  action  for  an  account- 
ing for  the  rent.  This  is  the  material  ques- 
tion in  this  case,  and  Is  not  even  referred  to 
by  plalntitr  or  defendant 

IS  B.  0.  L.  1888,  annonnces  the  following 
mle: 

"la  some  cases,  howerer,  the  broad  ^ew  Is 
taken  that  where  the  separate  property  is  re< 
ceived  attd  used  by  a  husband  with  the  consent 
of  the  wife,  a  gift  is  presumpd,  and  in  order  to 
impose  an  obligation  on  him  therefor  there 
must  be  an  agreement  on  hia  part  to  repay  the 
money  so  appropriated;  and  this  presumption 
is  especially  true  as  regards  the  income  and 
proflte  of  a  wife's  separate  estate  which  the 
hosband  Is  permitted  to  receive  and  nse  with 
h«T  consent.'* 

The  right  Of  the  wife  to  maintain  suit 
against  her  hqdmnd  for  proporty  that  ias 
been  disposed  of  by  blm  with  her  knowledge 
and  consent  and  without  any  agreement  to 
account  for  the  same  is  discossed  in  the  case 
of  SodowBky  t.  Bodowsky.  61  OkL  689.  162 
Pae.  393.  There  ia  also  a  dlsUnctlon  made  in 
cases  where  the  husband  occupies  separate 
prt^rty  of  tbe  wife  with  her  knowledge  and 
consent  and  makes  improvements  thereon. 
None  of  these  quesUons  are  mentioned  in  the 
toiefis,  nor  was  the  Jury  Instructed  upon  the&e 
questions.  These  Questions  are  all  discussed 
In  the  flawing  cases:  Orowl^  t.  Orowley. 
187  Mo.  App.  414.  151  S.  W.  S12;  Gourtrlght 
T.  Coortright,  63  Iowa,  67.  4  N.  W.  824; 
Schmidt  T.  Schmidt,  66  Minn.  aSO,  67  N.  W. 
453;  Adoue  V.  Spoicer,  62  N.  J.  Bq.  782,  49 
AtL  10,  66  L.  B.  A.  S17.  90  Am.  St  Bep.  484; 
Bauer's  Estate^  140  Fa.  420,  21  AtL  446,  23 
Am.  St  B«p.  246. 

Tlie  court  In  Its  Instruction  to  the  Jury 
stated  tliat  the  defendant  unlawfully  held 
possession  of  the  wife's  separate  property 
from  ber.  There  is  no  evidence  to  support 
this  part  of  the  instruction.  There  Is  some 
evidence,  or  It  might  be  inf^red  from,  the 
evidence,  that  the  wife's  allotment  was  o(S 
cupled  08  the  homestead,  and  was  used  as 
the  homestead  of  the  family.  This  question 
Is  also  material  In  determining  whether  tbe 
husband  would  be  Uable  for  an  accounting 
for  rents  acquired'  from  tihe  homestead.  The 
record  disclosed  that  tbe  defendant  occupied 
the  premises  se^'eral  years  prior  to  statehood, 
and  tlie  laws  of  Arkansas  would  necessarily 
control  the  relation  of  the  parties  during  that 
time.  These  questions  are  not  even  referred 
to  In  tlie  brief  by  either  party,  nor  did  the 
court  instruct  the'  Jury  as  to  tbe  law  up<n 
any  of  the  questions. 


For  the  reasons  stated,  we  are  unable  to 
affirm  the  Judgment  of  the  court  for  rents, 
and  that  portion  of  the  Judgment  is  re- 
versed and  remanded,  with  Instractlons  to 
grant  plaintiff  in  error  a  new  trlaL 

PITCHFOItD,  V.  O.  J.,  and  BM^NG. 
NICHOLSON,  and  MILLER,  JJ.,  concur. 


MASSACHUSETTS  BONDING  &  INS.  CO.  v. 
LEWIS  etal.  (No.  9822.) 

(Sopreme  Court  of  OUsboma.  Feb.  1.  1821.> 

(8vlMtu3  by  fhe  Oomrt.) 

1.  Indians  ^16(5)— Payment  «f  fee  with  ex- 
pressed latent  held  not  a  eanoellatlon  of 

leass. 

Under  a  cancellation  provision  of  a  foU- 
.  blood  oil  lease,  payment  of  the  cancellatioB  fee 
of  91  and  expresrion  of  intenticm  to  cancel  doec 
not  conantnte  a  cancellation,  unless  witUn  the 
period  of  cancellation  the  provisions  relating  to 
delivery  of  recorded  releases  and  to  surrender 
of  parts  of  leases' be  complied  with;  and  such 
protons  are  held  not  to  be  unreasonable  re- 
quirements. 

2.  Udlaas  ^l6(7)-«Hr»ty  bald  JustMsd  In 
paying  government  rentals  on  oil  lease. 

A  surety  company,  surety  on  a  bond  guar- 
anteeing compliance  with  the  terms  of  a  fuU- 
blood  oil  and  gaa  lease,  made  to  tbe  United 
States  government,  is  justifled  in  psying  the 
demands  of  the  government  of  rentals  and 
charges  claimed  by  tbe  goTenunent  -under  the 
terms  of  an  oil  lease,  where  the  lessee  has  fail- 
ed to  comply  strictly  with  the  terms  provided  in 
the  lease  and  the  regulations  of  the  Depart- 
ment of  the  Interior  for  cancellation;  idnce  a 
bonding  company  for  hire  is  not  like  an  accom- 
modation surety,  dealing  at  arm's  length  with 
its  obligee,  but  is  held  to  a  strict  compUanoe 
with  the  terms  of  its  contract 

3.  Appeal  and  error  ^773(5)— Canis  rnvars- 
ed  where  defendant  In  error  failed  to  tie 
brier. 

Where  the  defendants  in  error  faH  to  file 
a  lH4ef  and  have  not  offered  any  ezcose  for  ani^ 
failure,  and  Uie  plaintilE  in  error  has  lileS  a 
complete  record  in  the  Supreme  Court  and  has 
served  and  filed  a  brief  in  compliance  with  the 
rules  of  the  court,  the  Supreme  Court  is  not 
required  to  search  such  record  to  find  some 
theory  upon  which  tbe  judgment  below  may  be 
euEttained;  and,  where  the  brief  filed  by  the 
plaintiff  in  error  appears  to  reasonaUy  snstain 
his  assignments  of  error,  the  court  may  reverse 
tbe  case  in  accordance  with  tiie  prayer  of  the 
petition  of  tbe  plaintiff  in  error. 

Error  from  IMstrict  Court,  Ttlsa  County; 
N.  E.  McNaUl,  Judge; 

Actl<m  by  the  Massachusetts  Bmdlng  ft  In- 
surance Company  against  S.  R.  Lewis  and 
another.   From  a  Judgment  for  plahntiUf  for 
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partial  relief  only,  plaintiff  appeals.  Be- 
Tersed  and  remanded. 

Sol  H.  Kaulbaan,  of  Tulsa,  for  plaintiff  in 
error. 

O.  S.  Booth,  of  Tulsa,  for  defoidanta  In 
error. 

SXTING,  J.  Tbls  action  warn  I>rOiigbt  by 
plaintiff  in  error  for  reimbursement  of  money 
wblcb  it  bad  paid  as  snrely  under  a  bond  a- 
ecuted  by  Oie  Ingram  Oil  Company,  reoorery 
by  the  plaintiff  in  error  against  the  defmd- 
ants  In  error  was  sought  undw  a  bond  ex> 
ecuted  by  the  defendants  in  ^ror,  indemnti^- 
ing  the  plaintiff  In  error  against  loss  Incur' 
red  by  It  as  surety  for  the  Ingram  Oil  Com- 
pany. Both  bonds  bear  the  same  date  and 
are  a  part  of  the  same-  transaction.  The 
cause  was  tried  upon  an  agreed  statement  of 
fact^  and  Judgment  rendered  for  idalntlff 
in  error,  allowing  only  one  the  accounts 
which  It  had  paid  under  the  said  surety  bond. 
The  i^aintlff  in  error  ai^aled  to  this  court 
for  error  In  not  allowlnc  aU  sums  claimed 
by  the  appellant 

The  agreed  statement  of  fttcts  is  subatan- 
tlally  as  follows:  The  Ingram  Oil  Company 
desired  to  take  oil  and  eui  leases  (m  restrict- 
ed Indian  lands  and  were  require^  under  the 
r^ulatlcms  of  the  D^rtment  of  the  Interim: 
to  flle  a  bond  In  the  som  of  $15,000l  This 
bond  was  made  by  idaintiff  in  errw,  and  In 
c<nuddaratlon  thaeof  defendants  In  error  ex- 
ecuted a  Ixmd  In  a  like  sum  Indemni^li^ 
plainMff  iB  emn:  against  loss  by  reason  of 
sndk  Buretyahip;  Thereafter  the  Inipram  Oil 
Company  procured  certain  oil  leases  npoa 
restricted  lands  through  and  by  approval  of 
the  Department  of  the  Interior.  AU  of  said 
leases  contained  the  following  provUdoos: 

(7)  *frhe  lessee  may  at  any  time,  by  paying 
to  the  Indian  saperintendent  all  amonnta  then 
doe  as  provided  herein  and  the'  fnrtber  mm  of 
one  dollar,  surrender  and  cancel  tbU  lease  and 
be  relieved  from  all  further  obligation  or  lia- 
bility therennder;  provided,  if  this  lease  has 
been  recorded,  lessee  shall  execute  a  release 
and  record  the  ssme  fai  the  proper  county  re- 
cording office." 

(8)  "This  lease  ^all  be  subject  to  the  regnla- 
Hon  of  the  Secretary  of  the  Interior,  now  or 
hereafter  in  force,  relative  to  sodi  leaaes,  all 
of  which  regulations  are  made  a  part  and  con- 
dition of  this  lease;  provided,  however,  that  no 
regulations  made  after  the  approval  of  this 
lease,  affecting  either  the  length  of  oil  and  gas 
leasee,,  the  rents  or  royalties  or  payments 
thereunder,  or  the  assignment  of  leases  which 
operate  to  effect  the  terma  and  conditions  of 
this  lease." 

(9)  "Upon  the  violation  of  any  of  the  auh- 
stantisl  terms  and  conditions  of  this  lease  the 
Secretary  of  the  Interior  (or  lessor,  in  event 
reatrictiona  are  removed  as  provided  in  para- 
'graph  12  hereof)  shall  have  the  right,  at  any 
time  after  thirty  days'  notice  to  the  lessee  spe- 
dfying  the  terms  or  conditions  violated,  to  tfe- 
dare  €bi»  lease  noil  and  void,  and  the  lessor 
shall  then  be  entitled  and  authorized  to  take 
imme^te  possession  of  the  land." 


That  the  leases  taken  by  tbe  Ingram  Oil 
Comi)8ny  and  which  are  involved  In  this  con- 
troversy were  ai^rored  by  the  Secretary  o£ 
the  Interior  on  the  following  dates: 

John  TlgeT,  lease  on  March  19. 1014. 

Henry  Brown,  lease  on  March  19, 1914. 

Thomas  Kelly,  lease  on  Fd)ruary  19,  1913. 

Nlcey  Tiger,  lease  on  October  U.  1913. 

Said  leases  further  provided: 

(4)  "The  lessee  shall  exercise  diligence  in 
sinking  wells  for  <»1  and  natural  gas  on  land 
covered  by  this  lease  and  shall  drill  at  least  one 
well  thereon  within  one  year  from  the  date  of 
approval  of  this  lease  by  tbe  Secretary  of 
the  Ulterior,  or  shall  psy  to  the  United  States 
Indian  Superintendent  tTnion  Agency,  Musko- 
gee, Oklahoma,  for  the  use  and  benefit  of  the 
lessor  for  each  whole  year  the  completion  of 
such  well  is  delayed  after  the  date  of  such  ap- 
proval by  the  Secretary  of  the  Interior  for  not 
to  exceed  ten  years  from  the  date  of  such  ap- 
proval, in  addition  to  the  other  considerationR, 
named  herein,  a  rental  of  one  dollar  per  acre, 
payaUe  annnally,  and  If  the  leasee  shall  fad  to 
drill  at  least  one  well  within  any  such  yearly 
period  and  sfaaU  to  surrender  this  lease  by 
executing  and  recording  a  proper  release  there- 
of and  otherwise  complying  with  paragraph 
numbered  7  hereof  on  or  before  the  end  of  any 
such  year  during  which  the  completion  of  such 
well  is  delayed,  such  failure  shall  be  taken  and 
held  as  conclasively  evidencing  the  election  and 
covenant  of  the  lessee  to  pay  the  rental  of  one 
dollar  per  aero  for  such  year  and  tberenpon 
the  lessee  shall  be  absolutely  oU^ted  to  pay 
sndi  rental.  The  falturo  of  the  lessee  to  pay 
BQch  rental  before  the  expiration  of  fifteen  days 
after  it  becomes  due  at  the  end  of  any  yearly 
period,  daring  which  a  well  has  not  been  COJI- 
pleted  as  provided  herein,  shall  be  a  violaUo.i 
of  one  of  the  material  and  substantial  terms 
and  conditions  of  this  lease,  and  be  cause  for 
cancellation  of  such  lease  under  paragraph 
numbered  9  hereof;  bat  such  cancellation  shall 
not  in  anywise  operate  to  release  or  nlleve  the 
lessee  from  the  covenant  and  obligation  to  pay 
such  rentAl,  or  any  other  aocraed  obla- 
tion. •  •  •" 

No  vrell  was  ever  drilled  on  the  premises 
covered  by  said  leasea 

The  relations  prescribed  by  the  Secretary 
of  the  Interior  covertng  such  leases  afore- 
said are  contained  in  the  following  provision: 

(40)  "Where  a  lessee  makes  an  appllcatton 
for  the  cancellation  of  an  approved  lease,  all 
royalties  or  rentals  doe  up  to  the  date  <^  appli- 
cation for  the  cancellation  must  be  paid  before 
such  application  will  be  considered,  and  the 
parts  of  the  lease  delivered  to  the  lessor  and 
lessee  shall  be  sorrendered."  (Amended  by 
Departmental  order  of  January  11,  1909,  which 
provides  lhat  "the  lessee  and  surety  riiall  be  hdd 
for  payment  of  all  royalties  and  rentals  due 
up  to  the  date  of  completion  of  application  for 
caocellatioa,  which,  if  the  lease  has  been  re- 
corded, also  includes  Sling  of  a  properly  exe- 
cuted and  recorded  release  of  record,  and  pay- 
ment to  superintendent  of  the  Union  Agency 
one  dollar  cancellation  fee  if  lease  so  stipu- 
lated.") 
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In  the  agreed  statement  of  facts  It  Is  Ad- 
mitted that  none  of  the  satd  leases  were  re- 
corded in  the  counties  In  which  the  said  leases 
were  situated.  The  Interior  Department 
daimed  that  the  followlog  amounts  were  dae 
and  accrued  npon  said  leases: 

Thomas  Kelly,  lease  due  Fehmary  19, 1915, 
«104. 

John  Tiger,  lease  due  March  19,  1815.  $92. 
Nlcey  Tiger,  lease  due  October  11,  1914, 
«1S4. 

Henry  Brown  lease  doe  March  19,  191S. 

$138. 

It  is  not  denied  that  the  amounts  above 
claimed  by  the  gOTemment  are  correct,  but 
the  right  of  the  government  to  recover  the 
same  was  denied  by  the  defendants  In  error. 
The  agreed  statement  of  facts  shows  that  the 
Ingram  Oil  Company  remitted  to  the  Indian 
Agency  $1  and  advised  that  It  desired  to  sur- 
render the  Thomas  Kelley  lease  on  February 
19,  191&,  but  did  not  then  or  in^riously  de- 
IlVOT  up  any  copy  of  the  lease  nor  file  a  re- 
corded release  eitiier  with  the  Indian  Agency 
or  with  the  Secretary  of  the  Interior.  On 
March  16,  1915,  the  Ingram  Oil  Company  by 
mall  remitted  to  the  Indian  Agency  $1  and 
advised  that  they  desired  to  surrender  the 
John  Tiger  lease,  but  did  not  on  or  before 
March  19,  1915,  deliver  up  any  copy  of  the 
lease  or  file  a  recorded  release,  either  witii 
the  Indian  Agency  or  with  the  Secretary  of 
the  Interior,  but  did  <m  April  2,  1916,  file 
with  the  Indian  Agency  a  recorded  release  of 
said  lease. 

On  October  10,  1914,  the  Ingram  Oil  Com- 
pany by  mail  ranltted  to  the  Indian  Agency 
fl  and  advised  that  It  desired  to  snrraider 
the  Nic^  Tiger  lease,  but  did  not  on  or  be- 
fore October  11,  1914,  deliver  up  any  copy 
of  the  lease  or  file  a  recorded  relea^^e  with 
the  said  Indian  Agency  or  with  the  Secretary 
of  the  Interior;  but  did  on  November  17^ 
1914,  flle  at  said  Indian  Agency  a  recorded 
rdease  of  said  lease. 

It  appears  from  this  statement  of  agreed 
facta  as  to  the  time  and  steps  taken  as  to  the 
cancellation  of  said  leases  that  as  to  the 
Thomas  Edly  lease  the  attempted  canceUa- 
tion  was  on  the  last  day  of  the  period  of 
cancellation  and  that  the  attempted  cancella- 
tion as  to  the  John  Tiger  lease  was  on  March 
IBth,  three  days  before  the  full  year  had  ac- 
crued, and  that  as  to  the  Henry  Brown  lease 
the  attempted  eanceltatlon  was  not  until  one 
day  after  the  accrual  period,  and  that  as  to 
the  Nlcey  Hger  lease  the  attempted  cancella- 
tion was  one  day  before  the  time  of  accrual. 

The  total  amount  of  said  royalties  claimed 
amounted  to  $513  less  a  credit  of  $3,  being 
the  amount  paid  by  the  lessee  as  a  surrender 
fee  on  three  of  the  leases.  The  trial  court 
denied  the  plaintiff  in  error  their  right  to 
recover  on  the  Thomas  Kelly  lease,  the  John 
Tiger  lease,  and  the  Nicey  Tiger  lease;  hold- 
ing that  the  penalties  had  not  accrued  under 
those  three  leases,  since  the  lessee  had  aub- 
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stantlally  compiled  with  the  cancellation  pro- 
visions of  fbe  said  three  leases,  but  tiolding 
that  th^  had  failed  to  comply  with  the  sur- 
render proTlslMw,  under  the  Henry  Brown 
lease,  and  allowed  the  plaintiff  In  error  a 
recovery  of  the  amount  accrued  under  the 
Henry  Brown  lease  in  the  sum  of  $138  less  $1 
refunded  by  the  Department  of  the  Interior, 
or  $137  together  with  interest  thereon  from 
the  2l8t  day  of  February,  1916.  Said  cause 
was  tried  on  the  12th  day  of  October,  1917. 
A  Jury  was  waived  by  the  parties  in  open 
court  and  consent  ^ven  that  the  cause  be 
tried  by  the  court  without  a  jury. 

Hie  issue  involved  in  this  cause  rests  upon 
ttxe  right  of  the  government  of  the-  United 
States,  through  the  Departmoit  of  the  In- 
terior, to  the  paym«it  of  the  demands  under 
the  leases  designated  above;  and  If,  under  the 
terms  of  the  contract  of  suretyship  and  the 
terms  of  the  leases  (all  of  which  leases  con- 
tained the  same  terms),  the  penalttea,  rents, 
and  charges  were  legal  and  snbelstbig  de- 
mands against  the  lessee,  the  Ingram  Oil 
Company,  then  In  that  event  the  plaintiff  in 
error  was  justified  In  paying  the  demands  of 
the  Interior  Department  and  ediould  have  re- 
covered In  the  court  below.  A  portion  of  one 
of  the  obligations  of  the  lessee  or  principal 
in  the  bond  contains  the  following  language: 

"Shall  faithfully  carry  out  and  obaerve  ail 
the  obligations  assumed,  affecting  the  interest 
of  the  said  allottees  in  said  indentures  of  lease, 
assignments,  or  drilling  'contracts,  to  which" 
such  lessee  or  principal  "is  now  or  may  here- 
after become  a  party,  and  shall  observe  all  the 
laws  of  the  United  States  and  regulations  that 
have  been  or  shall  be  hereafter,  lawfuDy  pre* 
scribed  by  the  Secretary  of  the  Interior,  rela- 
tive to  oil  and  gas  mining  leases  eze€!uted  by 
allottees  of  the  Five  Civilised  Tribaa,  and  shaU 
in  all  particulars  comply  with  the  proviaions 
of  the  said  leases  and  sudi  regulations." 

[1,  2]  The  plalnllff  in  emw  in  tlilB  cue  is 
a  bonding  company  tor  hire.  Thej  are  iwt 
accommodation  sureties  and  do  not  deal  at 
arm's  length  wltti  their  obligee.  The  fbllow- 
ing  rule  Is  laid  down  as  to  the  nature  of  the 
obligation  and  rights  of  bonding  (Kmqjianles 
making  bonds  for  hire.  Quoting  from  32  Cyc 
pp.  806  and  307,  and  notes  thereunder  and 
authorities  cited,  especially  note  92: 

"Conttruction  and  Operation  of  a  Contract.--' 
Generally  speaking  a  contract  of  suretyship  by 
a  surety  company  is  governed  by  the  same  rules 
as  the  contracts  of  other  sureties,  but  aome 
distinctiona  are  made  by  the  courts  in  con- 
struing such  contracts.  The  doctrine  that  a 
surety  is  a  favorite  of  the  law,  and  that  a  claim 
agaiiist  him  is  strictissimi  juris,  does  nut  apply 
where  the  bond  or  uudcrtaking  is  executed 
iil>ua  a  considoratioD  by  a  corporation  organized 
to  make  such  bonds  or  nnSertaklncs  for  profit 
While  such  corporations  may  call  tbemaelves 
'surety  companies,'  their  bu^ess  la  in  all  es- 
sentifli  i>articular8  that  of  insurers,  ^eir  con- 
tracts are  usually  in  the  terms  prescribed  by 
themselves,  and  should  be  construed  most 
strongly  in  favor  of  the  obligee.  Limitations 
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on  tlw  powers  of  an  agent  of  a  snrety  company 
do  not  affect  persons  dealing  with  the  agent 
without  Imowledge  thereol  A  surety  company 
is  estopped  by  the  material  recitals  In  a  bond 
which  it  baa  execated." 

Tba  ftiUowing  authorities  are  in  point  on 
tbe  qnestlott  of  obligations  and  rights  of  sure- 
ty companies  for  hire:  Cowels  t,  TTuited 
States  Fidelity  &  Guaranty  Co.,  82  Wastl. 
120.  72  Pac.  1032,  98  Am.  St  R»p.  838;  Pacific 
Bridge  Go.  T.  United  States  Fidelity  &  Guar- 
antee Co.,  33  Wash.  47,  73  Pac.  772 ;  Beming- 
ton  T.  Fidelity  ft  Depodt  Go.  27  -Wash.  429. 
87  Pac.  968;  Grafton  t.  Hlnkl^,  Ul  Wis. 
46,  86  N.  W.  859.  See,  also,  1  Joyce  (m  Insor- 
ance,  par.  273. 

The  plaintiff  in  error  would  be  held  to  a 
strict  cranpUance  with  the  terms  of  its  sure- 
ty hottd  and  the  terms  of  the  lease.  It  is 
provided  in  paragraph  4  of  tbe  lease  as  fol- 
lows: 

"The  failure  of  tbe  lessee  .to  pay  such  rental 
before  the  expiration  of  IS  d^s  after  it  be- 
comes due  at  the  end  of  any  yearly  period,  dur- 
ing which  a  well  has  not  been  completed  as 
prescribed  herein,  shall  be  a  violation  of  one  of 
the  material  and  sabstantlal  terms  and  condi- 
tions of  this  lease,  and  be  cause  for  cancella- 
tion of  such  lease  under  paragraph  nnnd>ered 
9  hereof." 

^e  qnestiou  is:  Do  the  above  ^orl- 
Blcns  as  to  forf^tnre  hare  the  efEect  of  din- 
ing all  the  terms  and  conditions  of  cancella- 
tion in  the  lease  and  regulations,  ma^al 
and  substantial,  and  does  failure  to  comidy 
wit3i  any  of  the  said  terms,  or  In  lieu  there<tf 
an  equitable  showing  of  reasons  why  th^ 
cannot  comply,  all  done  within  ttie  period  ai 
cancellation,  at  the  option  c£  the  goremmait, 
illiut  out  all  pleas  In  avoidance?  We  do  not 
think  this  is  a  queetion  we  are  called  Topoa 
to  answer,  under  tbe  state  of  tbe  rec^vd,  and 
for  the  zeasMis  hraelnaf stated. 

The  obUgee  .named  in  said  bond  was  the 
government  of  the  United  States,  and  the 
court  will  take  Judicial  knowledge  ot  the 
fact  that  tbe  bond  was  taken  to  safeguard  the 
taiterests  of  their  wards,  the.full'blood  lessors 
named  in  the  leases.  The  terms  of  Oils  obli- 
gation are  very  ,  specific  and  unmistakable  In 
their  Coroe  and  effect  Did  the  lessee,  the 
Ingram  Oil  Company,  comply  with  the  terms 
of  section  7  of  the  leases  and  roQUirements 
of  the  Department,  as  to  terms  of  cancella- 
tion? It  is  admitted  that  the  lessee  did  pay 
to  the  Union  Agency  la  Muskogee  the  91  can- 
cellation fee  within  the  time  required  before 
the  accrual  of  the  penalties  in  an  eHort  to 
cancel  and  did  express  an  intention  to  the 
Department  to  cancel  the  leases  as  to  three 
of  the  said  leases,  namely,  to  wit,  the  Thom- 
as Kelly  lease,  the  John  Tiger  lease,  and  the 
NIcey  Tiger  lease ;  but  did  not  talce  the  neces- 
sary steps  toward  cancellation  as  to  the  Hen- 
ry Brown  lease  within  the  period.  It  api>ears 
from  the  admitted  statement  of  facts  that 
the  leases  were  not  recorded  in  the  counties 
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in  which  the  lands  are  situated;  therefore  tbe 
necessity  of  deliTering  to  the  Union  Agency 
recorded  releases  did  not  exist.  However, 
the  relations  of  the  Department  of  the  In- 
terior, and  whldi  were  binding  upon  the  les- 
see, contained  the  fortho:  requlremente: 

''Where  lessee  makes  an  qiplicatiim  for  the 
cancellation  of  an  approved  lease  all  royaltieB 

or  rentals  due  up  to  the  date  of  application  for 
cancellation  must  be  paid  before  snch  applica- 
tion will  be  considered,  and  the  parts  of  the 
lease  delivered  to  the  lessor  and  lessee  shall  be 
surrendered." 

A  portion  of  the  above  rule  or  requirement 
states  as  follows; 

"The  parts  of  the  lease  delivered  to  the  les- 
sor or  lessee  diall  be  surrendered." 

nils,  no  doubt,  has  reference  to  the  orig- 
inal quadruple  copies  that  are  required  and 
taken  by  the  Department  The  full-blood  de- 
partm»tal  oil  leases  are  taken  In  quadruple. 
Two  copies  retained  by  the  Department  and 
one  copy  sent  to  the  lessee  and  and  one  copy 
to  the  lessor  and  these  «vles  are  orlgtaul 
quadruples  and  capable  of  recordation. 

This  court  cannot  say  that  this  veqnlre- 
ment  tar  the  surrender  of  ttie  pazte  of  the 
leases  ddlvered  to  the  lessor  and  lessee  Is  an 
unreasonable  one.  The  probable  purpose  of 
the  Departmoit  in  amking  this  requlremoit 
for  cancellation  was,  that  it  have  returned  to 
Ita  possesslop,  everything  ttiat  mlgbt  cloud 
tbe  titles  of  the  lesaors,  ttuHr  wards.  Not- 
withstanding the  tact  that  the  record  ahowa 
that  no  leases  had  been  recorded;  yet,  in  the 
ev»t  that  the  lessee  ftUed  to  return  copies 
of  said  leases*  they  mii^t  have  xtoced  tbe 
same  upmi  the  reeordr  even  after  thtir  at- 
tempted cancellation  and  thereby  douded  the 
title  of  tbe  lessor. 

[I]  We  do  not  feel,  under  the  state  at  this 
recwd,  that  it  i»  lacumboit  <m  this  court  to 
go  Into  the  realm  of  speculation  and  draw 
liderenees  frmn  this  record  that  plight  justi- 
fy the  defoidanto  In  error  In  th^r  failure 
to  comply  with  the  strict  tenns  at  the  con- 
tract. Tbey  have  given  the  court  no  assists 
adce.  They  have  failed  to  file  any  brl^,  and 
there  is  nothing  In  the  record  to  show  that 
tbey  were  JustUed,  el.ther  by  inability  to  com- 
ply or  by  giving  other  equitable  reasons  as  to 
why  they  did  not  comply  with  the  spedflc 
terms  of  their  agreement  as  to  canceling  the 
leases,  ISa  idalntUf  In  error  has  filed,  a 
brief.  The  brief  of  the  plaintiff  in  error  seta 
out  grounds  that  reasonably  sustain  Ite  as- 
signmenta  of  error.  The  defendants  in  error 
have  offered  no  excuse  tor  tbetr  failure  to  file 
a  brief,  anrl  the  record  does  not  show  that 
they  have  made  any  a[q>earance  In  this  court 
whatever.  The  rule,  uniformly  followed 
by  this  court,  in  the  event  that  the  plaintiff 
In  error  filed  a  brief,  and  that  defendanta  in 
error  filed  no  brief  and  tailed  to  give  any 
excuse  for  such  failure.  Is  stated  In  a  recent 
case  of  this  court,  not  yet  reported.  Board 
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of  County  Commissioners  of  Grndy  Coim^ 
et  al.  r.  May  Lenochan  ct  al.,  195  Pac.  116, 

by  Justice  Pitchford,  as  follows,  to  wit: 

"The  defendants  in  error  have  failed  to  tile 
any  brief,  and  lutve  not  offered  any  excuse  for 
such  failure.  This  court  In  an  anbroken  line 
of  dedsions  has  held  that,  where  a  plaintiff  in 
error  has  compfeted  bis  record  end  filed  it  in 
the  Supreme  Court  end  has  served  and  filed  a 
brief  in  compliance  with  the  rules  of  tiba  court, 
and  the  defendant  in  error  has  neither  filed  a 
Arief  nor  offered  any  excuse  for  such  failure,  the 
Supreme  Court  is  not  required  to  search  the 
record  to  find  some  theory  upon  which  the  judg- 
ment below  ma;  be  sustained;  and,  where  the 
brief  filed  appears  reasonaUy  to  snatain  the 
aailgnmentB  of  error,  the  conrt  may  reverse 
the  case  in  accordance  with  the  prayer  of  the 
petition  of  plaintiff  in  error.  See  Loveland  t. 
Tant  (Okla.)  ISI  Pac.  302;  General  Bonding 
A  Casualty  Ins.  Co.  t.  OkL  Fire  Ins.  Co^ 
76  Okl.  55,  181  Pac.  303." 

The  Judgment  of  the  trial  conrt  to  Oiere- 
fOre  reTeraedt  and  the  cause  remanded  tor 
fnrtliOT  proceedings  not  Inconsistent  vlth  the 
views  herein  expressed. 

HABBI80N,  a  J.,  and  PITCHFORD, 
JOHNSON,  MILLER,  and  NICHOLSON,  JJ^ 
concur. 


ROUSE  V.  STATE  et  al.   CNo.  I0432.y 
{Snprcme  Court  of  Oklahoma.   Feb.  8,  182L) 

fSyttahut  by  Me  Court.) 

latoxloatfag  liquors  «=»25l— VehliMa  unlawfully 
used  without  owner's  knowledge  not  liable  to 
forfeltura 

The  unlawful  use  of  a  reUde  to  convey  In- 
toxicating liquors  by  one  In  poeeesslon  of  sodi 
vehicle  and  using  ssme  does  not  foifrit  the 
right  of  the  owner  to  claim  and  retain  sndi  ve- 
hicle when  it  appears  that  same  was  so  unlaw- 
fully used  without  the  consent,  fault,  or  knowl- 
edge of  the  owner. 

Aiv>eal  from  County  Court,  Tulsa  County ; 
W.  B.  Williams,  Judge, 

Proceedings  by  the  State  to  forf^t  prop- 
erty used  In  TioIatl<ni  of  law,  wher^n  O.  T. 
Bouse  Interraies.  Judgmoit  for  the  State, 
with  order  of  sale,  and  Intervener  appeals. 

Reversed,  with  directions. 

G.  C.  Spillers,  of  Tulsa,  for  plaintiff  In 
error. 

S.  P.  Freellng,  Atty.  G&i.,  W.  C.  Hall, 
Aast  Atty.  Gen.,  and  Geo.  E.  Reeves,  Co. 
Atty.,  and  A.  B.  MontgMnery,  both  of  Tulsa, 
tm  defendants  In  wror. 

HARRISON.  O.  J.  This  case  involves  tlie 
li^t  of  an  owner  or  mortgagee  of  a  v^lcle 
to  Intervene  and  tialm  his  pn^ierty  wliera 


same  has  been  used  by  another,  but  without 
the  owner's  knowledge  or  omsent,  In  trans- 
porting liquors  in  violation  of  law.  The 
county  court  roidered  Judgment  in  favor  of 
the  state  and  ordered  the  property  to  be 
sold,  couslstlug  of  one  wagon  and  two  mules. 
The  record  is  clear  that  the  wagon  and  mules 
were  the  property  of  plaintiff  In  error,  and 
ttiat  he  was  not  using  same  In  violation  of 
law,  and  had  no  knowledge  that  any  one  else 
was  using  same  for  the  purpose  of  trans- 
porting intoxicating  liquors  In  violation  of 
law. 

Upon  the  record  herein  and  npon  the  au- 
thority of  One  Hudson  Super-Six  Automo- 
bile V.  State,  77  Okl.  130,  187  Pac.  806,  and 
Peavler  Auto  Co.  v.  State,  opinion  November 
16,  1920.  193  Pac.  623.  the  Attorney  Gaieral 
flies  confession  of  error  of  the  trial  court  In 
ordering  said  property  to  be  sold,  and  con- 
fessing that  the  Judgment  should  be  reversed. 

Upon  the  confession  of  error,  and  upon  the 
authority  of  the  above  cases,  the  Judgmoit 
of  the  county  court  Is  reversed,  with  direc- 
tions to  render  Judgment  in  favor  of  plain- 
tiff in  error  for  the  return  of  said  property. 

KANi;  JOHNSON,  KBNNAMER.  and 
MIIjLER,  JJ.,  concur. 


OKLAHOMA  CITY  et  al.  v.  CORPORATION 
COMMISSION  et  al.  (No.  11998.) 

(Supreme  Court  of  Oklahoma.  Fek  1,  1821.) 

(BvUabw  ty  Oe  OoiirtJ 

I.  PretalblUon  •=9S(  I )— Remedy  pniper  where 
Inferler  tribunal  assnntes  nnoraiortzed  Jadl- 
elal  pawsr  Mtwltbstandtoi  aKtotems  ef  eth- 
er eonenrrsnt  raniediy. 

Prohibition  is  the  proper  remedy,  where  an 
inferior  tribonal  assnmca  to  exerdse  judicial 
power  not  graoted  by  law,  or  is  attempting  to 
make  an  onauthoriaed  apsdication  of  judiieial 
force,  and  the  writ  will  not  be  withheld  becaiue 
other  concurrent  remedies  exist;  it  not  appear- 
ing that  such  remedies  are  equally  adequate 
and  convenient. 

Z  Publlo  servlee  oonmlssless  4=3>7— Corpora- 
tion CommisBios  held  antlmrlznd  to  pnseribe 

rates  for  publle  utility. 
Br  chapter  93,  Session  Laws  1913,  Juris- 
diction is  conferred  upon  the  Corporation  Com- 
mission over  all  public  utilities,  with  the  power 
to  fix  and  establish  rates  and  preacribo  roles, 
requiremeots,  and  regulations  affecting  their 
Ber vices  and  operation  and  the  management  and 
conduct  of  their  busineaa,  and  under  the  powera 
thus  conferred  the  Commission  is  vested  wfth 
authority  to  make  all  valid  and  lawful  orders, 
prfAoribing  rates,  which  the  state,  In  the  ex- 
ercisA  of  its  sovereign  capacity,  could  pr^ 
scribe  or  make. 
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3.  PubHo  ssrvlea  commissions  «=:»7— Constitu- 
tfonaJ  definition  of  "rato"  stated. 

^  Section  34,  art  9,  of  the  GouatitiitiOD,  de- 
fines the  word  "rate"  as  follows:  "The  term 
*rmt^  ihaD  be  construed  to  mean  rate  of  charge 
for  anr  aerrices  rendered  or  to  be  rendered." 

[Ed.  Note.— For  other  definitionB,  see  Words 
and  nnaei,  Firrt  lud  Second  Serin,  Bate.j 

4.  Get  «s>l4(l)— Effeet  of  coetrwrt  en  Com- 
nisaloa's  power  te  flx  rates  itated. 

The  Corporation  Conunisaion  has  no  au- 
thority to  require  consomera  of  gta  in  a  dtr. 
who  purchase  gas  from  a  local  company  that 
owna  a  franchise  in  the  city,  to  pay  an  addi- 
tional sum  or  rate,  for  the  use  of  any  other  pnb- 
Uc  service  corporation  simply  because  the  other 
pnUic  service  corporation  famishes  gas  to  the 
local  company  under  contract  and  received  in 
payment  a  certain  per  cent,  of  what  the  local 
Gon^uj  collecta  from  tbe  consumers. 

5.  Jidgment  «=>489  —  Jadgment  irithoiit  Ja- 
risdMlen  er  power  to  reader  Is  void. 

A  jndcment  Is  Told  when  It  affinnatively 
aroears  from  an  inspection  of  tiie  judgment 
roU  that  either  of  the  three  following  elements 
is  absent,  to  wit:  (1)  Jnrisdiction  over  the 
persmi;  (2)  Jurisdiction  of  the  subject-matter; 
and  (8)  Jadida]  power  to  render  the  particular 
Jndgmuit. 

6.  Pabllo  service  coMmlssioss  «=»I7— To  de- 
torMlae  reasoiable  rate  Corporation  Com- 
nlssloD  Mut  deternlH  value  of  property  of 
pablle  fltnity. 

In  determininK  what  Is  ■  fair  and  reason- 
able rate,  it  is  esBential  that  the  Corporation 
C<Hnmission  determine  the  valae  of  the  proper- 
ty of  the  pnbUe  ot^tr  vaed  and  oaefol  in  serr- 
fng  the  people. 

7.  Publio  service  commissions  Corpora- 
tion Commission  has  only  autt!or1ty  confflrred 
on  It  by  Constitution  and  statutes. 

The  Corporation  Commission  of  this  state 
has  such  jurlsdictitm  and  authority  only  as  is 
expressly  or  by  necessary  implicatton  conferred 
upon  it  by  the  Constitation  and  the  statutes. 

8.  Gas  ^14(0— Commission  eunot  require 
eonsnmer*  to  pay  extra  ebarge  to  oreate  spo- 
olsJ  fund  tor  fnture  use. 

The  Corporation  Commission  has  no  au- 
thority to  make  an  order  requiring  the  con- 
sumers of  gas  to  pay  an  additional  sum  over 
and  above  a  fixed  rate,  for  the  purpose  of  cre- 
ating a  apedal  fund,  called  a  "patrons'  fond," 
which  may  be  need  in  the  future  by  the  public 
eerrfae  corpcxation  with  the  consent  and  agreo- 
ment  of  the  Corporation  Commissioo  to  build 
additional  lines  and  compressor  stations,  the 
Commission  having  no  authority  to  make  said 
oideTt  the  same  is  void  and  prohibition  will  lie 
to  enjoin  tiie  .enforcement  thereof, 

Xatinc  J.,  diaoMting  tai  part. 

Application  by  Oklahoma  Olty  and  others 
for  a  wilt  of  problMUon  to  the  Corporation 
Commission  and  others.  Writ  granted. 


J.  S.  Estea  and  C.  D.  Bennett,  both  of 
Oklahoma  City,  for  plaintiffs. 

B.  S.  Ratllff,  of  Ada,  for  Corponttion  Com- 
mission. 

Ames,  Chambers,  Lowe  ft  Blchardson,  of 
Oklahoma  City,  for  Oklaboma  Natural  Gas 

Co.,  amid  cnrlm. 

McNeill,  J.  This  Is  an  original  proceed- 
ing commenced  In  this  court  by  Oklahoma 
City  and  other  cities  to  prohibit  the  Cor- 
poration Commission  from  putting  in  force 
and  effect  order  No.  1829  dated  December  20, 
1020.  The  apidlcants  for  the  writ  contend 
that  the  order  is  void,  and  unless  the  Com- 
mission Is  enjoined  from  putting  same  In 
force  the  applicants  and  the  inhabitants  of 
the  cities  will  suffer  Irreparable  Injury,  and 
they  hare  no  other  effective  or  adequate, 
convenient  remedy  at  law. 

A  brief  summary  of  the  facts  necessary  to 
be  considered  In  this  proceeding  may  be 
stated  as  follows:  On  August  5,  1920,  the 
Oklahoma  Natural  Oas  Company  filed  with 
the  Corporation  Commission  a  petition  ally- 
ing It  owned  a  system  of  pipe  lines  connecting* 
with  various  dUes  and  towns  In  Oklahoma. 
That  In  the  dty  of  Chandler  and  some  27 
other  dties  It  owned  t^ie  gas  franchises  and 
the  distributing  systems  and  sold  gas  to  the 
various  Inhabitants  In  those  dties.  That  it 
furnished  gas  through  Its  main  pipe  lines  to 
the  Mid  Fidd  Oas  Company,  wbidt  company- 
owned  a  dlsMbutlog  system  and  firancUse  at 
Ollton,  Okl.,  and  to  the  Oklahoma  Oas  ft 
Electric  Company,  whldi  company  owns 
frandilaes  and  dlstribntlng  systems  at  Okla- 
homa CAty,  El  Reno,  Bnid,  and  Yukon, 
and  to  the  Guthrie  lA&it,  Gas,  Fuel  ft  Im- 
provement Company,  which  company  owns 
the  distributing  system  and  frandilse  In  ttie 
dty  of  Gutbrle,  and  to  the  Muskogee  Gas  ft 
Electric  Company,  which  company  owns 
the  franchise  and  dtstribntlng  system  in 
Muskfvee  and  other  companies,  which  own 
franchises  and  distributing  systems  in  other 
towns  and  dties,  and  the  Oklahoma  Natural 
Gas  Company  by  separate  contract  famished 
gas  to  the  local  ctHDpanles,  for  sale  to  tiie 
consumers. 

The  relief  prayed  for  by  the'  OUaboma 
Natural  Gas  Company  was  to  bare  the  Cor- 
poration Commission  detenntaie  the  value  of 
its  property  used  and  usable  In  procuring  and 
transporting  gas  from  the  Add  to  the  cor- 
porate limits  of  all  the  dties  and  towns,  and 
In  those  dties  where  tbe  distributing  sys- 
tems were  owned  local  companies,  and  the 
petitioner  furnished  gas  on  a  percentage  con- 
tract, that  the  Commlsdon  establish  a  fixed 
rate  to  be  charged  by  the  Oklahoma  Nattinl 
Gas  Company  at  the  dty  limits  of  each  of 
the  dties,  instead  of  the  percentage  contracts 
now  in  force  and  determine  the  value  ot  the 
pn^rty  of  the  petitioner  used  in  the  dties 
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and  towns  tbat  Is  nsed  as  a  dlstrllratlnK  sys- 
tem and  flx  a  rate  to  be  charged  the  cod- 
mmers  In  those  dtles. 

The  Gommlaslon  had  numerous  hearings, 
bat  before  any  order  was  made  by  the  Cor- 
poration CommlSBlott,  the  Oklahoma  Gas  it 
Electric  Company  and  the  Oklahoma  Natural 
Gas  Company  filed  an  agreed  case  In  this 
eonrt  wtterein  the  (Hdahoma  Qaa  ft  Blectrlc 
Compaiv  asked  for  a  writ  of  problMtlon  to 
enjoin  the  Corporation  Commission  and  the 
Oklahoma  Natural  Gas  Company,  contending 
said  contracts  were  private  contracts,  and 
not  subject  to  the  control  of  the  Corporation 
Commission,  and  the  public  was  not  interest- 
ed for  the  reason  It  was  not  asking  for  an 
increase  In  rate.  Said  case  is  now  pending 
in  this  court  and  undetermined. 

After  numerous  hearings,  ou  December  20, 
1920,  the  Corporation  Commission  entered 
order  No.  1820,  which  Is  assailed  In  this 
proceeding.  The  Oklahoma  Gas  &  Electric 
Company  at  this  hearing  appeared  and  asked 
to  Intervene  as  plalnUff  and  make  the  plead- 
ing in  the  agreed  case  a  part  of  the  pleading 
in  this  case,  but  no  order  has  ever  been 
entered  permitting  them  to  Intervene.  It  is 
contended  by  petitioners  that  the  order  Is  not 
an  order  fixing  a  rate,  but  simply  an  order 
compelling  the  consumers  of  gas  In  Oklaho- 
ma City  and  other  cities  to  pay  certain 
amounts  to  the  gas  company  to  create  a 
special  fund  which  may  thereafter  be  used 
by  the  Oklahoma  Natural  Gas  Company  for 
extending  pipe  lines,  and  building  compressor 
stations,  as  might  be  agreed  upon  by  the 
Commission  and  the  company,  and  the  Cor- 
poration Commission  had  no  Jurisdiction  or 
authority  to  enter  said  order.  The  Commis- 
sion has  filed  Its  answer  admitting  the  order 
was  made,  contending  the  order  Is  an  order 
fixing  a  rate  and  further  suggested  tbat  the 
order  is  now  in  force  and  effect  and  cannot 
be  enjoined. 

tl]  We  will  first  direct  our  attention  to 
whether  prohibition  la  the  proper  remedy. 
This  court  In  passing  upon  the  question  of 
when  a  writ  of  prohibition  would  issue  to  the 
Corporation  Commission  In  the  case  of  A.  T. 
ft  8.  S*.  Co.  v.  Love.  29  Okl.  7S8, 119  Fac.  207, 
stated  as  follows: 

**Prohibltion  Is  the  proper  remedy,  where  tax 
inferior  tribunal  assnmes  to  exercise  judicial 
power  not  granted  by  law,  or  Is  attempting  to 
make  an  imaathori/ed  application  of  judicial 
force,  and  the  writ  will  not  be  withheld  because 
other  concurent  remedies  exist;  it  not  appear- 
ing that  such  remedies  are  equally  adequate  and 
conTenlent" 

In  the  body  ot  tbe  oidnlon  the  coart  stated 
as  follows : 

"No  legitimate  purpose  can  be  conserved  by 
BendiQK  tills  plaintiff  beck  to  the  Corporation 
Commission  to  defend  against  a  dozen  different 
proceedings,  all  of  wlu<^  are  confessedly  not 
within  its  Jurisdiction. 


"The  Interest  of  th«  state,  as  well  as  the  in> 
ter^st  of  the  plaintiff,  reqiilres  a  settlement  ot 
the  qneAlon  here  invcdved,  and  the  writ  pr^ed 
for  is  accordingly  grihted.** 

See  Hlrsh  t,  Twyford,  40  OU.  220,  139 
Pac.  813;  Owen  v.  District  Court,  43  OU. 
442,  143  Pac.  17,  Ann.  Cas.  lOlTC,  1147;  St. 
L.  &  S.  F.  Co.  V.  Corporation  Commission, 
35  OM.  166,  128  Pac.  496;  St.  L.  ft  S.  F. 
Ey.  V.  Love,  29  Okl.  623,  118  Pac.  263. 

If  the  order  of  the  Corporation  Commis- 
sion was  entered  without  authority  and  void 
and  it  so  appears  upon  the  face  of  the 
order,  prohibition  will  lie  to  prevent  its  en- 
forcement and  should  under  the  facts  in  this 
case,  but  if  said  order  Is  not  void  bnt  er- 
roneous, prohibition  is  not  the  proper  remedy. 

[2]  The  Corporation  Commission  Is  a  crea- 
ture of  the  Constitution,  and  Its  powers  and 
duties  are  prescribed  by  section  18,  art.  9, 
which  section  authorize  the  Corporation 
Commission  to  supervise,  regulate,  and  con- 
trol transportation  and  transmU^on  com- 
panies. This  court  in  the  case  of  Pawhoska 
V.  Pawhttska  OU  ft  Gaa  Co.,  166  Pa&  lOSO, 
held  that  the  Constitution  gave  the  Corpora- 
tion OommlaHlon  no  authority  to  supervise, 
regulate,  and  control  public  utilities  such  as 
gas  companies,  bnt  that  authority  was  con- 
ferred upon  the  Commission  by  chapter  93, 
Session  Laws  1918.  The  status  of  the  peti- 
tioners in  the  instant  case  are  ^t  Identical, 
as  the  rights  of  the  people  of  Oklahoma  City, 
Muskogee,  and  those  cities  where  the  Okla- 
homa Natural  Gas  Company  has  no  franchise 
and  Is  not  the  owner  of  the  distributing  sys- 
tem present  an  additional  question  from  Qxtit 
presented  by  the  dty  of  Chandler  and  other 
cities  where  the  Oklahoma  Natural  Gas  Com- 
pany owns  the  franchise  and  dlstrlbutlnff 
system  and  sells  gas  direct  to  the  consumers. 
We  will  first  consider  Oie  order,  as  It  relates 
to  Oklahoma  City  and  those  cities  where 
the  Oklahoma  Natural  Gaa  Company  does 
not  own  die  frarnddse. 

[3]  As  stated  hoetoftm^  diapttf  98,  Ses- 
sion Laws  1918,  conferred  upon  the  Oorpon- 
tlon  Commission  power  and  aufiborlty  to  fix 
and  establlsb  ratra  that  dionld  be  cbarged 
by  a  gas  company  to  the  consnmon.  Sec- 
tion 34,  art.  9,  of  the  Oonstttntlon,  defines 
the  term  "rate"  as  follows: 

"The  term  rate  shall  be  oonatroed  to  mean 
rate  or  charge  for  sny  serriee  rendered  or  to 

be  rendered.** 

If  this  Is  an  order  firing  a  rate,  for  the 
sole  use  and  benefit  of  the  Oklahoma  Natnral 
Gas  Company,  it  mli^t  be  well  to  inquire 
what  servlee  does  the  Oklahoma  Natnral  Gas 
Company  rmder  to  the  dtlams  of  Oklahwna 
atyorwhatdoesltseUtothemf  Tbe  Okla- 
homa Natural  Gas  Company  has  no  ftanchlss 
in  the  cUt  nor  authority  to  sell  gas  to  the 
people  at  the  city,  nor  does  it  sdl  gaa  to  the 
vwsile.  Xhe  peoj^  of  the  dty  buy  nottilng 
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£rom  the  Oldaboma  Natural  Gas  Company^ 
nor  do  tbey  pay  them  anythiog.  There  Is 
ao  business  dealing  or  transactioQ  between 
the  people  of  Oklahoma  City  and  the  Okla- 
homa Natural  Gas  Company.  The  Oklahoma 
Gas  ft  Electric  Company  by  Tlrtne  of  Its 
franchise  famishes  and  sells  gas  to  the  citi- 
zens and  the  dtizena  of  the  city  pay  the 
CAdahoma  Gas  ft  Electric  Company  a  sped- 
fled  rate  for  the  service  rendered  and  the 
gas  famished  by  the  Company,  but  no  snch 
relation  exists  between  the  Oklahoma  Natr 
nrai  Gas  CompaAjr  and  the  people  of  OUa- 
homa  City. 

It  may  be  contended  that  the  local  dis- 
tributing companies  are  simply  agents  or 
representatlTes  or  instrumentalities  of  the 
<Hdahoma  Natural  Gas  Company,  but  this 
contention  Is  contrary  to  the  holding  of  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Pnblic  Utilities  Commleston  of  Kao* 
sas  and  Mlesonri  t.  Landoh,  249  U.  S.  236, 
Sfl  Sup.  Ct.  268,  68  L.  Ed.  577.  The  facts 
In  that  case  were  almost  Identical  with  the 
facts  in  the  case  at  bar,  and  may  be  stated 
as  follows:  The  Kansas  Natural  Gas  Com- 
pany was  In  the  hands  of  a  receiver  and  the 
recelTer  was  attempting  to  enjoin  the  Pub- 
lic Utilities  Ccnnmlsslon  of  Kansas  and 
Missoorl  from  enforcing  a  rate  fixed  by  the 
Pablic  UtlUties  Commission  of  each  state,  to 
be  charged  by  the  distributing  companies  to 
the  people  of  the  different  cities,  contending 
the  rate  was  confiscatory. 

The  cosrt  held  in  substance  that  the  local 
company  operatiiv  under  a  special  franchise 
selling  gas  to  the  people  was  subject  to  the 
(Kders  of  the  Commission  and  the  rate  fixed 
by  It,  bat  the  Kansas  Natural  Gas  Cconpany, 
nor  Its  receiver  coold  c(»nplaln  of  the  rate, 
as  they  did  not  own  the  franchise  and  were 
not  furnishing  gas  to  the  people,  although 
the  recelTer  was  fornlshlng  gas  to  local  com- 
panies and  received  therefor  two-thirds  of 
the  gross  amount  collected  by  the  Company 
traaa  the  pec^^e.  The  court  stated,  if  the 
recetver  had  a  cause  to  comi^aln,  It  was 
regardiog  the  contract  with  the  local  com- 
pany, and  not  the  rate  the  people  were  pay- 
Lag.  The  qnestion  was  before  the  Supreme 
Court  of  the  United  States,  in  another  case, 
only  the  position  of  the  companies  being  re- 
Tecsed,  the  locsl  company  contending  that 
the  rate  fixed  by  the  Commission  was  not 
oouflacatory  as  to  it,  but  was  as  to  the  Gas 
Pzodadng  ft  Transporting  Company,  which 
was  famishing  gas  to  the  local  company 
under  a  pereentago  eoatract.  The  court 
there  stated  as  fiOlows: 

"A  gas-^stribating  company  cannot  assert 
that  coDStitational  rights  of  a  gas-produdni 

and  transporting  company  famishing  gas  to  the 
former  compooy  npon  the-  basis  of  a  percentage 
of  meter  readings  will  be  infringed  by  a  mu- 
nidpal  orHtnance  fixing  the  gaa  rates  which  tbe 
distrlboting  company  may  charge."  Newark 
Natural  Gas  &  Fuel  Co.  t.  City  of  Newark. 


ORATION  COMMISSION  501 
P.) 

S42  T7.  8.  40S.  87  Sap.  Ct  1S6,  01  L.  Bd.  898, 
Ann  Oas.  1917B,  1026. 

m  By  apjAylng  the  law  annonnded  In  the 
abore-entieied  cases,  to  the  facts  In  the  case 
at  bar,  the.  Corporation  Commission  had  no 
^risdicti<m*  to  enter  an  order  reqairtng  the 
people  of  Oklahoma  City  to  pay  an  addition- 
al sum  for  gas  for  the  use  of  a  pnblic  serv- 
ice corporation  that  sustains  no  direct  rela- 
tion to  the  people,  nor  renders  any  service 
to  than,  bnt  lAose  only 'relation  to  the  peo- 
I^e  is  Indirectly,  by  vlrtae  of  a  contractual 
relation  between  tt  and  the  local  company, 
which  does  serve  the  people.  AH  these  facts 
appearing  upon  the  fftce  of  the  judgment 
record,  is  the  judgment  v<^d  or  erroneous? 

[S]  This  court  in  the  case  of  Title  Guaran* 
ty  ft  Surety  Go.  v.  VoBter,187  Pac.  — ^  stated 
as  fi^ows: 

"A  successful  coUatersl  attack  can  be  made 
against  the  validity  of  a  Jadgment  of  a  court 
of  general  or  limited  jurisdiction  when  it  af- 
flrmatively  aw^ars  from  an  Inspection  of  the 
jadgment  roll  that  either  of  the  three  following 
elements  is  absent,  to  wit:  (1)  Jurisdiction 
over  the  person:  (2)  Jurisdiction  of  tbe  subject 
matter;  and  (ft)  jodicial  power  to  render  tbe 
partlcalar  judgment.  If  rithor  of  these  three 
elements  is  shown  by  the  jadgment  roll  to  be 
missing,  the  judgment  is  void  on  Its  face;  that 
is  to  say,  it  is  void  on  the  face  of  the  record, 
and,  being  void,  it  SvUl  be  so  held  and  treated 
whenever  and  wherever  and  for  whatever  pur- 
pose it  is  sought  to  be  used  or  relied  on  as  a 
valid  judgment.*  ** 

See,  also,  Bflller  v.  HlUs,  82  OU.  888^  122 
Pac.  671;  Condlt  v.  Gondlt.  88  Ofel.  — , 
168  Pac.  466;  Windsor  v.  McVeigh.  9S  U.  8. 
274,  28  I..  Ed.  914;  United  States  v.  Walker, 
109  U.  S.  2S8.  3  Sup.  Ct  2T7,  27  L.  Ed.  927 ; 
Ex  parte  Lange,  18  WaU.  168,  21  L.  Ed.  872; 
JeCBeTSon  v.  Gallagher,  M  <^  40S,  1B(»  Pac. 
1071.  The  order  disclosing  on  Its  fhce  Quit 
the  Corporation  Gonuniasion  had  no  juris- 
diction to  enter  such  an  order,  the  same  Is 
void. 

If  the  order  is  void  as  to  Oklahoma  (%ty 
and  those  cities  where  the  company  has  no 
franchise.  Is  it  also  void  as  to  Chandler  and 
thwe  cities  where  the  company  has  a 
franchise?  The  order  attempts  -to  apply  to 
the  consumers  of  gas  alike,  whether  they 
purchase  gas  from  the  Oklahoma  Natural 
Gas  Company  or  whether  they  purdiase  from 
a  local  company  that  purchases  from  the 
Oklahoma  Natural  Gas  Company. 

A  similar  order,  althoagSi  in  a  difiTeroit 
kind  and  character  of  case,  was  before  this 
court  in  tbe  case  of  Title  Guaranty  ft  Surety 
Co.  T.  Foster,  supra,  being  an  order  of  the 
county  court,  releasing  the  surety  on  the 
guardian  bond,  where  the  court  has  Juris- 
diction to  release  the  surety,  but  In  the  same 
order  attempting  to  deprive  tbe  guardian  of 
the  management  of  tbe  estate  and  to  substl- 
tate  a  hank  and  the  court  in  lieu  of  the  bond 
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required.  Tbls  court  held  tlie  order  Told  In 
toto. 

It  will  be  unnecessary  to  determine  wheth- 
er the  order  should  be  considered  in  Its  en- 
tirety, and  If  Told  as  to  one,  void  aa  to  all ; 
but  the  fact  that  it  Is  void  in  part  Is  mate- 
rial In  the  construction  to  be  placed  ui>on 
the  order  when  considering  whether  It  af- 
flrmatlrely  appears  from  the  Inspection  of 
the  Judgment  roll  tliat  the  order  la  not  an 
order  fixing  a  rate  as  defined  by  section  34, 
art  9,  of  the  Ckinstltutlon,  and  as  it  relates 
to  Chandler,  and  thoae  dtles  like  situated. 

[t]  This  question  must  be  determined  from 
the  order  Itself,  as  the  evidence  In  this  kind 
and  character  of  proceeding  Is  not  before  the 
court  nor  is  the  court  pfermitted  to  consider 
the  evidence.  If  the  commission  Intended 
this  as  an  order  fixing  a  rate,  it  must  be 
presumed  when  proceeding  to  fix  a  rate  it 
would  proceed  according  to  the  well-known 
rule  universally  adopted  in  fixing  rates,  to 
wit :  To  find  the  value  of  the  property  wlilcfa 
Is  essential  to  find  in  order  to  fix  a  rate. 
This  rule  is  stated  as  follows : 

"The  present  market  value  of  the  plant  or  its 
worth  as  a  going  concern  is  the  ultimate  prac- 
tical basis  for  determining  the  value  of  the  m- 
vestment  upon  which  to  fix  a  rate  which  Will 
produce  a  Mr  return."  Pond  on  Public  Utii- 
itiea,  SOO. 

ThlB  oourt  in  the  case  of  Pioneer  Tele.  A 
Teleg.  Co.  v.  WestoihaTer,  29  Okl.  4a&,  118 
Pac.  854,  88  L.  R.  A.  (N.  S.)  1209  In  the  body 
of  the  opinion  stated  as  follows : 

"The  rate  is  fair  when  its  application  will 
yield  a  fair  return  upon  the  reascMiable  value  of 
the  property  at  the  time  it  is  being  used  for 
the  pnbUc.  It  Is  unfair  when  it  does  not  yield 
such  return.  Enozville  v.  KsoxviUe  Water 
Co.,  212  U.  S.  1,  29  Sup.  Ct  148,  68  L.  Ed.  871; 
Sail  DieKo  Land  &  Town  Co.  v.  Jasper,  ISU 
U.  S.  439,  28  Sup.  Ct  671.  47  L.  Ed.  892 ;  San 
Diego  Land  &  Town  Co.  v.  National  City,  174 
V.  S.  730,  19  Sup.  Ct  804.  43  h.  Ed.  11&4; 
Smyth  V.  Ames,  169  U.  S.  466,  18  Sup.  Ot  418, 
42  L.  Ed.  819." 

The  first  essential  in  fixing  rates  is  to 
determine  the  value  of  the  prc^>ert7  and  then 
determine  whether  the  rate  Is  reasonable. 
The  commiasloners  are  permitted  to  take  in- 
to consideration  the  depreciation,  repairing, 
and  numerous  other  Items  In  determining 
what  Is  fitir  and  reasonable  in  fixing  a  rate, 
but  it  Is  always  essential  tiiat  the  value  of 
the  property  be  deteimlned.  As  to  fbe  value 
of  tlie  property,  the  finding  of  the  OcMnmla- 
sion  ia  as  follows ; 

"The  CommisBion  is  not  at  this  time  prepared 
to  express  an  opinion  as  to  the  fair,  reasonable 
value  of  the  property  now  used  and  useful  in 
serving  the  patrons  of  the  Oklahoma  Natural 
Gas  Company." 

If  this  la  a  rate,  the  Commission  failed  to 
find  the  valve  of  the  propettj  which  Is  abso- 


lutely essential  and  necessary  before  the 
Commission  can  fix  a  rate.  The  order  then 
reads.  In  part,  as  follows : 

"The  Conunissfon  is  agreed  tliat  the  paUie 
interest  can  best  be  served  by  providing  a  fund 
which  is  available  to  meet  necessary  expenaea 
that  may  be  incurred  in  securing  additional  gas 
supplies.  Tbe  Commission  knows  of  no  way  to 
provide  such  a  fund  except  through  the  me^nm 
of  an  addition  to  the  rates  now  in  ef- 
fect •  •  • 

"That  the  temporary  rates  heretofore  made 
effective  on  April  15,  1920,  be  continued  in  ef- 
fect until  March  81,  1921,  or  until  further  vt' 
dera  of  the  Commission.   •   •  • 

"All  sums  accmiog  from  the  coUecUon  of  the 
additionnl  rates  herein  provided,  over  and  above 
the  rates  now  in  effect,  to  be  paid  over  mtmthly 
as  collected,  to  the  Oklahoma  Natural  Gas  Oom- 
pftny  and  by  said  company  to  be  set  a^e,  re- 
served, and  maintained  as  a  special  fund  pro- 
vided by  its  patrons  to  be  used  by  it,  with  the 
approval  of  this  Commission,  for  the  laying  of 
additional  pipe  lines,  luBtalling  compressor  sta- 
tions, or  SQch  other  improvements  or  better- 
ments as  may  be  agreed  upon  between  the  com- 
pany and  the  Commission  as  may  reasonabfy 
be  relied  upon  to  provide  additional  supplies 
of  natural  gas  from  tiie  patrons  of  this  com- 
pany." 

A  reading  of  the  entire  order  conveys  the 
idea  that  it  is  not  an  order  fixing  a  rate,  but 
Is  an  order  whereby  a  certain  fund  is  to  be 
collected  from  the  consumers  of  gas,  whldi 
is  to  be  reserved  and  set  aside  as  a  special 
fund,  known  as  a  "patrons'  fund,"  provided 
by  patrons,  and  to  be  delivered  to  the  Okla- 
homa Natural  Gaa  Company  and  held  by  It, 
and  may  be  used  In  the  future  by  the  Okla- 
homa Natural  Oas  Company  in  building  new 
lines,  or  compressor  stations,  by  agre^aoit 
with  the  Corporation  Commission. 

Let  US  consider  the  order  In  view  of  the 
fact:  First,  that  the  Commission  did  not 
determine  die  value  of  the  property ;  second. 
It  made  no.  distinction  between  the  consumer 
of  gas  who  purdbased  gas  from  the  OMahoma 
Natural  Gas  Company  and  those  who  pur- 
chased from  local  companies ;  third,  from  a 
reading  of  the  order  itself.  It  c<mvey8  the 
idea  it  is  not  an  order  fixing  a  rate.  When 
construed  in  the  tight  of  these  facts  and  dr- 
cumstances,  we  are  unable  to  construe  the 
order  as  an  order  fixing  a  rate  witiiin  the 
meaning  of  section  84,  art  9,  of  tiie  Otnistt- 
tudon. 

[7]  If  the  order  is  not  an  order  ffadng  a 
rate,  what  authority  did  the  Cwporation 
Commission  have  to  enter  the  sameT  Thla 
court  in  defining  the  powers  of  the  Corpora- 
tion Commission  In  the  case  of  A.  T.  ft  S.  I*. 
R.  V.  Corporatlm  OemmlSHton,  170  Pid,  1106^ 
stated  as  fmiowa: 

"The  Corporation  Cpmmission  has  such  juris- 
diction and  authority  only  as  ia  expressly  or 
by' necessary  Implication  conferred  upon  it  by 
the  Constitution.'* 
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As  was  said  by  the  Snpreme  Court  of  Oblo 
In  th^case  ot  dndimati  t.  Pub.  UtU.  Comm., 
96  Ohio  BL  270,  U7  N.  E.  381,  as  toUows: 

•Tie  powers  of  the  Public  UtUitiee  Oommifl- 
sion  are  conferred  hy  statute,  and  it  possesses 
no  aathority  other  than  that  thus  vested  in  it." 

Tbe  Suprane  Court  of  Missouri,  tn  the 
case  of  SUte  ex  rel.  t.  Publ.  Serr.  Conun., 
270  Mo.  429,  Ite  S.  W.  958,  stated  as  fol- 
lows: 

"The  Public  Service  Commission  Is  a  creature 
of  the  atatnte,  and  can  only  exercise  sue*  pow- 
ers aa  are  expres^  conferred  on  H  and  tbe 
limits  of  which  are  dearly  defined." 

The  Supreme  Oonrt  of  ininoiB  in  the  cum 
<a  State  Pnb.  XTUUtles  Comm.  t.  I.  a  B. 
Co.,  274  ni.  36, 113  N.  B.  162,  stated : 

"The  Public  Utilities  Gommisaion  has  only 
such  authority  as  Is  expressly  cwiferred  by 
statute." 

The  New  York  Oonrt  in  the  case  of  People 
ex  T.  Public  Bery.  Comm.,  171  App.  Dir. 
810, 157  N.  T.  Supp.  703,  Stated: 

"The  Public  Serrice  Commission  has  such 
jurisdiction  only  as  is  given  to  it  by  ststate." 

[I]  If  aiere  ts  any  authority  for  the  Oor- 
poxfttion  Gommisaion  to  require  the  consam- 
ers  of  gas  to  pay  in  addition  to  a  reason- 
aUe  rate  for  the  gas.  a  certain  amount  for 
the  purpose  of  creating  a  special  fond  to 
be  knoma  as  the  patrons'  fund  whitdi  may 
thereafter  be  used  by  the  gas  company  with 
the  consent  of  the  Corporation  Commissiou, 
the  same  has  not  beoa  called  to  oar  attention. 
It  is,  howerer,  BOggested  that  the  statute 
authorizes  the  Corporatton  Commission  to 
exercise  managerial  control  over  the  gas 
company,  and  this  order  would  hare  that 
effect,  and  tbat  Is  a  matter  of  which  the  gas 
company  only  could  complain.  While  that 
may  be  true,  yet  It  la  not  a  question  whether 
the  Corporation  Commlfitfon  may  ocendse 
managerial  control  over  the  gas  company, 
but  what  authority  does  the  Corporation 
Commission  have  to  require  the  people  who 
use  the  gas  to  pay '  an  additional  amount 
above  a  fixed  rate  to  be  used  in  creating  a 
special  fond?  We  know  of  no  such  power 
granted  to  the  Commission,  and  any  <wder 
made  by  them  attonptlng  to  create  mch  a 
fund  would  be  without  anOioritT  and  T<rtd. 

It  Is  ai^rned  that  ^ohiUtlon  is  not  the 
proper  remedy,  as  prohibition  wUl  not  He  to 
prohibit  tbe  doing  of  a  thing  that  has  already 
been  done,  l^e  ordM  has  not  been  enforced, 
and  the  gas  cmnpany  has  no  xU^t  to  ocrilect 
the  money  from  tbe  people,  exc^t  by  Tlrtue 
of  this  order  of  the  Oorporatlon  OomnilsMion. 
The  money  has  not  been  collected,  and  there 
Is  no  contention  the  same  will  be  collected 
until  after  the  lat  day  of  February.  We 
think  this  objectltm  Is  technical  and  without 
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merit ;  having  dedded  the  order  Is  void,  the 
gas  company  would  have  no  authority  to 
collect  the  money  from  the  people  upon  a 
void  order. 

This  court  issued  writs  of  prohibition  to 
prevent  the  enforcement  of  orders  of  the 
Corporation  Commission  tbat  were  void  In 
the  foUowIng  cases;  St  L.  &  S.  F.  v.  Cor- 
poration Comm..  35  Okl.  106,  128  Pac.  406; 
St.  L.  and  S.  F.  v.  Love,  29  Okl.  523.  118 
Pac.  263;  A.  T.  &  S.  F.  R.  v.  Corporation 
Commission,  170  Pac.  1156. 

Having  reached  this  condaslon,  the  order 
being  v<AA,  the  writ  of  prohibition  should  la- 
sue,  <wjA*n'"g  the  enforcement  of  said  wder. 

HABBISON,  C.  J.,  and  PITCHFOKD, 
JOHNSON,  MILLER,  KENNEUAR,  and 
NICHOLSON,  JJ.,  concUT. 
KANE,  J.,  concurs  in  conclusion. 
EL^INO,  J.,  cfmcurring  In  that  imrt  of 
opinlMi  in  so  far  as  it  relates  to  OklahcnOa 
City ;  dissenting  as  to  Chandler. 


QRAY  V.  STATE.  (No.  A-85»l.)  • 

(Criminal  Court  <tf  Appeals  of  Oklahoma. 
Feb.  22,  1U21.) 

(Byltabua  by  Ae  Oowt.) 

1.  Criminal  law  «=»74I(1)— Weight  of  evl- 
deaoe  Is  for  Jury. 

The  w^ht  and  credibility  to  be  ^ven  to 
evidence  are  matters  exclusively  within  the 
province  of  the  Jury. 

2.  Homicide  ^255(3)— Evideaee  held  to  sup- 

Sort  oonrlotloa  of  nublaaghter  Is  killing 
usband. 

Evidence  examined,  and  Mi  sufficient  to 
sustain  a  conviction  for  manslaughter  In  the 
first  degree. 

Appeal  from  District  Court,  Pittsburg 
county;  B.  W.  Biggins,  Judge. 

Bdberta  Gray  was  convicted  of  the  crime 
of  maneOaughter  in  the  first  degree,  and  she 

appeals.  Afflmied. 

Sewell  &  Bylar  and  Cad  Mathls,  all  of 
McAlester,  for  plnlntlff  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  Hall, 
ABst  Atty.  Gen.,  tax  the  State. 

HATSON,  J.  Plalntur  In  errw,  hereafter 
referred  to  aa  defendant  was  <m  the  21st  day 
of  October,  1918,  In  the  district  court  <rf  Pltta- 
bttrg  coimty,  convicted  of  the  crime  of  man- 
slaughter In  the  first  d^pre^  and  sentenced 
to  serve  a  term  of  four  years'  imprisonment 
In  the  state  penitentiary. 

[2]  An  iVpeaX  was  takoi  from  tbe  Judg- 
ment, and  it  Is  sought  to  rererse  the  bame  on 
tbe  8(rfe  ground  that  the  evidCTce  is  InauflH- 
dent  to  support  tbe  couTlctlmi. 

Defendant  killed  her  husband,  Joe  Gray, 
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wBo  was  an  engineer  at  wie  of  the  coal  mines 
at  Carbon,  in  Pittsburg  county,  by  shooting 
him  with  a  25-caItber  autwnatlc  revolver.  At 
the  time  of  the  homicide,  which  octnirred 
about  8:30  or  9  o'clock  in  the  morning,  Joe 
Gray  was  at  wort  In  the  engine  room  or 
boiler  shed  connecited  therewith;  and  de- 
fendant, after  arming  herself  with  the  re- 
volver, went  from  their  home  to  the  place 
where  her  husband  was  working.  It  appears 
from  the  evidence  that  on  the  night  before  the 
homicide  Joe  Gray  had  not  returned  home, 
but  had  spent  tiiat  night  at  a  residence  not 
far  from  his  borne,  presumably  In  the  com- 
pany of  a  woman  other  than  his  wife.  De- 
fendant (daims  to  have  seen  deceased  leave 
this  residence  about  6  o'clock  In  tlie  morning, 
and  says  that  she  went  down  to  the  ei^rine 
bouse  to  find  out  why  ber  husband  had  not 
returned  to  his  borne  the  night  before.  After 
ber  arrival  at  the  engine  house,  defendant 
claims  that  a  quarrel  ensued  between  ber 
husband  and  her,  during  the  progress  of 
which  ber  husband  picked  up  a  heavy  piece 
of  iron  and  atrud^  ber,  after  which  sbe  shot 
him  in  her  necessary  self-defense. 

To  the  contrary,  of  defendant's  testimony 
the  evidence  la,  on  the  part  of  apparoitly 
disinterested  wltneaees  who  were  close  to  the 
scene  of  the  trouble,  that  two  or  three  abots 
were  fired  Inside  the  engine  house,  after 
which  defendant  was  seen  to  run  from  the 
norQi  door  of  the  engine  honse  followed  by 
deceased,  who  threw  something  at  her,  after 
wbldi  deceased  feU,  and  in  a  ^ort  time  died 
from  the  elfects  of  a  guntthot  wound  In  bis 
right  breast,  wliich  severed  the  aorta. 

On  cross-examination  defendant  testified  In 
part  as  foHowa: 

"Q.  What  Is  this  party's  name?  A.  This 
woman? 

"Q.  Tes.  A.  Victoria  Rignew. 

"Q.  I  thoaght  you  said  Lewis.  A.  No;  Lewis 
is  the  woman  in  the  bouse.  Victoria  is  the 
woman  that  give  me  trouble. 

"Q.  Where  does  Victoria  live?  A.  Sbe  lives 
at  Daoville,  Ark. 

"Q.  Where  does  Mrs.  Lewis  live?  A.  Sbe  liv- 
ed in  Oarbm. 

"Q.  Where?  A.  Right  up  from  the  boiler 
room. 

"Q.  How  far?  A.  Well,  I  don't  just  know  the 
distance.  About  thirty—  I  don't  know  exactly 
bow  far  it  is. 

"Q.  Did  you  see  Itim  come  out  of  Mrs.  Lew- 
is'? A.  Saw  him  onne  out  that  morning,  out 
of  the  yard. 

"Q.  This  same  moraing  of  the  day  that  you 
killed  him?   A.  Tes,  air. 

"Q.  Saw  him  come  out  of  Mrs.  Lewis'?  A. 
Yes,  rir. 

"(J.  At  what  time?  A.  About  half  past  tl, 
as  near  as  I  can  get  at  it.   I  waa  up  at  5. 

"Q.  It  made  you  awful  mad,  didn't  it?  A.  I 
don't  know  that  it  made  me  eo  awful  mad. 

"Q.  That  is  tbe  reaaoa  you  put  that  gun  in 
your  pocket,  isn't  it?   A.  No,  sir. 

*'Q.  You  were  mad  and  jealous  because  he 
bad  come  out  of  Lewis'? 


"Ur.  Sewell:  Objected  to  as  Incompetent,  ir- 
relevant and  immaterial. 

"The  Oourt:    The  objection  Is  overruled. 

"A.  No,  sir;  I  wasn't  mad  or  jealous.  Of 
course,  I  was  jealous.  I  don't  want  my  hus- 
band running  aiter  no  woman. 

"Q.  Of  course  you  didn't?   A.  Sure  not. 

"Q.  And  you  took  that  gun  ubwn  there.  Did 
yon  have  a  full  magasine?  A.  No;  X  only  liad 
three  loads. 

"Q.  Shot  tbem  all?   A.  Yes,  dr;  ail  of  them. 

"Q.  Now,  you  told  your  husband  that  yon  bad 
seen  him  coming  out  of  Airs.  Lewis'?  A.  Tes; 
I  told  him  of  it 

"Q.  And  he  cursed  you  and  told  you  it  wasn't 
any  of  your  business?   A.  Yes.  sir. 

"Q.  And  then  you  let  down  on  bim  with  the 
pistol?  A,  No,  sir;  I  didn't  let  down  on  liim 
with  no  pistol  until  h«  commenced  following 
ms." 

[f]  The  eatSxe  Argameat  of  cotmsti  for  de- 
fendant is  directed  agataut  tiie  weight  tbe 
evidence  and  its  credibUlty>-Hnatt^  exclu- 
sively within  tbe  province  of  the  jury.  It  is 
apparent  from  an  examination  of  tbe  record 
in  this  case  that  defoidant  armed  bersdf 
with  a  deadly  weapon,  and  sought  out  her 
husband  at  bis  [dace  of  business,  in  an  angry 
franie  ot  mind.  Ttaat  she  was  jeatons  of  him 
and  another  woman  Is  admitted.  The  rea- 
sonable Inferences  are  tliat  this  trouble  was 
sought  by  defendant,  and,  if  the  killing  was 
not  premeditated  on  her  part,  It  was  certain- 
ly committed  wfiile  in  the  heat  of  paesl<m  and 
under  the  Influrace  of  extreme  jealousy. 

The  punishment  imposed  is  the  minimum 
under  the  law  for  mansdaughter  in  tbe  first 
degree.  The  fact  that  the  deceased  had  been 
unfaithful  to  defendant  and  had  violated  his 
marital  vows,  no  doubt  prompted  the  Jury  in 
dealing  so  l^ently  with  defendant 

Judgment  affirmed. 

DOYI^D,  P.  J„  and  BBSSBX,  J.,  concnr. 


HALBERT  v.  STATE.  (Ne.  A-SSBI.) 

(Criminal  Court  of  Appeals  of  OUahoma. 
Feb.  14.  1921.) 

fSf/Jlahus  by  'tha  Co«r(.J 

1.  Rape  «=>53(t)— Evidence  held  ssffloleet  te 
support  verdict  of  geltty  ef  attempt  te  een- 
mlt  raps. 

The  testimony  of  the  abused  person  and  the 
testimony  corroborating  the  same,  the  defend- 
ant being  charged  with  an  assault  to  conunit 
rape,  examined,  and  found  suffiaent  to  support 
a  verdict  of  guilty. 

2.  Criminal  law  «s»789(4>-SabMlsslee  ef  plea 
ef  formsr  Jsopardy  to  Jnry  preper,  wkors  fact 

questions  raised. . 

Ordinarily,  the  question. of  fomtr  jeopardy 
is  for  tbe  jury,  upon  a  separate  plea  raising  the 
iasue;  but  where  the  question  is  pre«nature]y 
presented  to  tbe  court  on  a  motion  to  guaah  the 
information,  disclosing  to  tbe  court  disputed 
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filct*  M  to  the  identity  of  the  offrases  and  a 
qnflstion  c»f  whether  or  not  the  former  plea  of 
foOty  was  edUnslTe,  the  court  proper^  sob- 
mitted  the  qnevUon  to  the  fary,  after  the  plea 
of  former  Jeopardy  was  anbaeqnently  filed. 

3.  Criminal  law  «S3400(2)  —  What  cONStltutes 
bast'  evIdoRce  of  ferner  Mivletln  In  eourt  of 
reoord  stated. 

The  best  evidence  of  a  former  conviction  in 
a  conrt  of  record  i«: 

1.  The  indictment  or  Infonnatlon  and  a  copy 
of  Oie  ndnntes  of  the  plea  or  demurrer. 

2.  A  copy  of  the  minutes  of  the  trial. 

8.  The  charges  given  or  refused,-  and  the  in- 
dorsements, if  any,  thereon,  when  tried  to  a 
jury. 

4.  A  copy  of  the  Judgment. 

4.  Crinliial  law  ^169— Frandilenf  or  eolla- 
slv*  aoflvlotlaa  will  aat  bar  seeoad  preaeon- 

A  conviction  procared  frandnlently  or  by 
conuaion  of  the  offender,  for  the  pniTKHie  of 
protecting  himself  from  a  prosecution  for  the 
sasne  offense,  or  for  a  liigber  degree  of  the  same 
offenae  will  not  bar  a  second  prosecution. 

5.  CriMlaal  law  ^290— Evidaiwa  hsid  proper- 
ly adnltted  to  abaw  former  odnvlotlon  was 
eollMive. 

Where  a  charge  of  aasanlt  and  battery 
•gainst  a  defendant  is  pending  In  the  connt? 
fxinrt  and  a  few  days  later  a  charge  of  assault 
to  commit  rape  is  lodged  in  the  same  court,  sit- 
ting as  an  examining  magistrate,  both  charges 
covering  the  same  transaction,  the  testimony  of 
persons  relating  to  their  efforts  to  insist  upon 
^e  proaecntton  of  the  latter  oraqilaint  may 
be  competent  for  the  purpose  of  tiirowiog  some 
Ught  apon  the  qoestion  of  whether  a  plea  of 
gnilty  in  the  misdemeanor  charge  first  filed  was 
coQnaiTe. 

Appeal  from  District  Court,  Canadian 
Coonty ;  Edward  Dewea  Oldfleld,  Jadge. 

Frank  Balbert  was  convicted  of  attempt* 
Ing  to  commit  rape  In  the  aecond  degree,  and 
be  appeals.  Affirmed. 

J.  N.  Roberson,  of  El  Beno,  for  jdalnttfT  In 
error. 

8.  P.  Freellng,  Atty.  Oen.,  and  W.  O.  Hall, 
ABBt  Atty.  Oen.,  tor  the  State. 

BESSSnr,  J.  On  May  22,  1916.  the  plain- 
tiff  In  error,  Frank  Halbert,  hereinafter 
called  deCmdaat,  was  Informed  ag^at  In 
tbe  dlBtilct  conrt  of  Canadian  county  fw  an 
attouivt  made  on  Hay  12,  1916,  to  ravish 
nont  Griffln,  a  female  nnder  the  age  of  14 
yean.  This  Information  was  later  amended, 
and  npott  trial,  November  29,  191E^  the  de- 
fendant was  convicted  of  an  aasanlt  to  com- 
mit rape  In  the  seccmd  degree,  and  was  sen* 
fenced  to  imprifl(»mient  for  a  term  of  4  years 
in  the  state  penitentiary.  To  reverse  this 
Judgment  tbe  defendant  prosecuted  this  ap- 
peaL 

It  will  serve  no  good  purpose  to  review 
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the  testimony  in  detail.  Tbe  testimony  on 
the  part  of  the  state  was  to  the  effect  that 
the  defendant  and  Slora  Orlffin  resided  on 
adjoining  farms ;  that  on  May  12, 1916,  Flora 
Grl£3n  went  from  her  home  to  get  the  family 
mail  at  a  rural  mall  box  about  one-half  mile 
distant;  that  defendant  was  working  in  a 
field  nearby,  and  suddenly  appeared  at  the 
mail  box,  and  after  some  conversation  put 
his  arm  around  Flora  Griffln  and  kissed  her, 
and  after  some  wrestling  and  scuffling  he 
threw  her  on  the  ground,  and  he  offered  her 
money  If  she  would  submit  to  sexual  inter- 
course, and  that  he  forcibly  tried  to  unbutton 
and  remove  her  dothee;  was  astride  of  her 
person;  that  she  successfully  resisted  for. 
about  10  minutes,  when  he  suddenly  went 
away,  after  which  she  ran  home  crying  and 
told  ber  mother. 

The  defendant's  testimony  was  to  the  ef- 
fect that  he  was  there  present  at  the  time 
and  place  charged  In  the  Information,  and 
that  he  and  Flora  Qrlffln  wrestled  and  scuf- 
fled in  a  friendly  way  for  the  possession  of  a 
postal  card  then  in  her  possession,  and  that 
she  fell  down,  but  that  there  was  no  attempt 
to  disarrange  her  clothing,  and  no  lntfintl(Bi 
on  his  part  to  ravish  her. 

The  defendant  entered  two  pleas  in  this 
case,  a  plea  of  not  guilty  and  a  plea  of 
forpaer  Jeopardy,  In  the  latter  of  which  he 
pleaded  and  sought  to  prove  that  he  had 
been  previously  informed  gainst,  and  plead- 
ed  guilty  to  a  charge  of  assault  and  battery 
in  the  county  conrt  of  Canadian  county, 
wherein  he  was  assessed  a  fine  of  $10  and 
coats,  which  charge  involved  the  same  facts 
and  transactions  at  issue  in  this  prosecution. 
In  sni^rt  of  his  plea  of  formw  Jeopardy, 
the  infonnatlon  chaiging  an  assault  and 
battery  in  the  county  court  was  introduced 
in  evidence,  together  with  tbe  deric's  minntea, 
showing  that  a  fine  of  |10  had  been  aascssed 
and  paid. 

The  complaint  and  Information  chai^i^ 
asBault  and  battery  were  filed  tn  the  county 
court  Hay  18,  1916.  The  complaint  and  In- 
formation chai^ng  an  assault  to  commit 
rape  were .  filed  in  the  same  county  court, 
sitting  pa  an  examining  mi^trate,  Hay  22, 
1916.  The  charging  parts  of  the  two  In- 
fmrmatlmiB  were  as  follows: 

"For  he,  tbe  said  Frank  Halbert,  iiien  and 
there  being,  did  then  and  there  willfully  and 
unlawfully  and  with  force  and  violence  take 
hold  of  and  throw  her,  the  said  Flora  Qriffiu, 
to  and  upon  tbe  ground,  and  did  then  and  there 
attempt  to  remove  the  clothing  from  her,  the 
said  Flora  Oriffin,  with  intect  to  do  corporal 
hurt  to  her,  tbe  said  Flora  Oriffin." 

Tbe  charing  part  of  tbe  information  on 
which  defendant  was  tried  in  the  district 
court  was  as  follows: 

'That  he,  the  said  Frank  Halbert,  did  then 
and  there  wiUfolly,  vnlawfany.  and  fdonioua^. 
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and  without  the  cooeeat  ^od  a^ainet  the  will  of 
her,  the  said  Flora  Griffio,  take  hold  of  her,  the 
said  Flora  Griffin,  and  did  throw  her  open  the 
CTound,  and  did  then  and  there  attempt  to  have 
aeznal  Intercourse  ^th  her  and  to  carnally 
know  her,  the  said  Flora  Griffin,  hat  did  so  fall 
in  his  pnrpoee;  that  he,  the  said  Frank  Hal- 
bert,  did  willfully,  unlawfully,  and  feloniously 
assault  her,  the  said  Flora  Griffin,  and  with  the 
willftil,  unlawful,  and  felonious  intent  to  rape 
and  ravish  her  the  said  Flora  Griffin;  and  he, 
the  said  Frank  Halbert,  was  at  said  time  over 
the  age  of  18  years." 

The  defendant,  before  the  trial  and  before 
entertng  ^ny  plea,  aoogtat  to  nlm  ttie  qses- 
tion  of  former  jeopardy  by  a  motUm  to  quash 
.the  Information  In  the  district  court.  After 
the  introduction  of  testinumy  on  that  lasae, 
m  motion  to  Quaeh,  In  whltib  the  two  in* 
formations,  ttie  iderk's  mlnntea,  and  oertaln 
oral  testimony  touchlne  the  Identity  of  the 
offenses  was  Introduced,  the  court  held  tbat 
the  qnestlm  of  former  jeopardy  was,  under 
the  cirenmstanoes  in  this  case,  a  question  of 
fa^  for  the  Jury,  to  be  considered  upon  a 
sqwrate  plea  by  the  defendant.  Wherecqpon 
the  defendant  pleaded  not  guilty,,  and  oitend 
a  separate  plea  of  former  Jeopardy. 

The  defendant,  in  his  brief,  Instets  on  but 
three  assignments  of  enw,  yiz,i 

(1)  That  the  evidence  Is  insnfDdent  to 
siqtport  the  verdict  of  guilty. 

(2)  That  the  issue  of  former  jeopardy  in 
this  case  was  for  the  ooort,  and  that  the 
court,  under  the  testimony,  shoTdd  have  in- 
structed tiie  jury  to  render  a  verdict  for  the 
defendant  on  the  issue  of  former  jeopaTc^. 

<S)  Admission  of  Improper  and  prejudicial 
testimony  over  the  objections  of  d^didant 

[1]  First  As  to  the  suffidency  of  tlie  evi- 
dence, Flora  Grlffln,  in  a  straightforward 
manner,  apparently  without  bias  or  malloe, 
testified  that  tlie  defendant  with  force  at- 
tempted to  have  sexual  Intercourse  with  her. 
Other  witnesses  testified  that  the  weeds  and 
grass  were  trampled  down  at  the  place  where 
the  assault  took  place ;  that  the  abused  child 
told  her  mother  about  it  Inunedlately  upon 
her  return  to  her  home.  The  d^oidant's 
plea  of  former  jeopardy  and  his  t^tlmony  in 
support  of  his  plea  In  part  corroborated  her 
testimony.  In  the  opinion  of  the  court,  Qpon 
the  plea  of  not  guilty  there  was  suffldent 
evidence  to  support  the  rerdlct,  outside  of 
the  issue  of  former  jeopardy.  As  Indicative 
of  a  felonious  intent,  the  admissions  of  the 
defendant  in  bis  plea  of  guilty  to  the  mis- 
demeanor charge  In  the  county  court  that  he 
"threw  the  said  Flora '  Griffin  to  and  upon 
the  ground,  and  did  then  and  there  attempt 
to  remove  the  clothing  from  her,  the  said 
X^ora  Griffin,"  In  connection  with  the  oral 
testimony  adduced,  amply  jostifled  the  Jury 
in  reuderlog  a  verdict  of  guUty. 

[2]  Second.  Ordinarily  the  question  of 
former  jeopardy  is  for  the  jury,  upon  a  plea 
raising  that  issue,  and  wh^e,  as  in  this  case. 


r  thp  question  was  prematurely  presented  to 
I  the  court  on  a  motion  to  quash  the  informa- 
tion wherein  It  was  disclosed  that  there 
were  disputed  questions  of  fact  relating  to 
the  former  conviction,  the  court  very  proper- 
ly submitted  such  Issues  to  the  Jury  after 
the  plea  of  former  jeopardy  was  subsequeutly 
filed.  Newton  v.  State,  14  Old.  Gr.  226^  170 
I  Pac.  270. 

Section  5822,  Revised  Lam  of  Oklahoma 
1910,  Is  as  follows : 

"An  tasna  of  fact  arises,  First.  Upon  a  plea 
of  not  guilty  or.  Second.  Upon  a  plea  of  former 
cofivictlon  or  acquittal  of  the  sum  offense.** 

Section  6823,  Id.: 

"Issues  of  fact  must  be  tried  by  a  jnry." 

The  court.  In  Instmctlon  7,  in  substance 
states  that  the  crime  of  assault  and  battery 
is  induded  In  a  charge  of  an  assault  to  com- 
mit rape  In  the  second  degree,  as  follows : 

"You  are  instructed  that  included  in  the 
charge  of  assault  with  intent  to  commit  rape  in 
the  second  degree  is  the  crime  of  assault  and 
battery,  and  in  this  connection  you  are  for- 
tlier  instructed  that  an  assault  is  any  willfal 
and  unlawful  attempt  to  offer  with  force  or 
violoice  to  do  a  corporal  hurt  to  another,  and 
a  battery  is  any  wUIful  and  unlawfid  use  oC 
force  OF  violence  upon  the  person  of  aaotfaer* 
and  is  ponishable  by  imprisonment  Id  the  coun* 
ty  jail  not  exceeding  30  days  or  by  fine  of  not 
less  than  $5  or  more  than  flOO,  or  both." 

Assuming,  wlttiout  deciding,  that  the  law 
as  stated  by  the  court,  as  above  quoted,  is 
correct,  this  Instruction  was  most  fiivorable 
to  the  defendant,  so  that  the  jury  could  have 
found,  if  tbe  facts  vrarranted  it,  in  favor  of 
the  defendant  on  that  phase  of  bis  ot 
former  Jeopardy. 

[8]  Moreover,  the  proof  on  the  question 
of  the  identitr  «f  the  two  diarges  was  not 
Bui^OTted  by  Qie  best  evidence.  -The  connly 
court  In  this  state  is  a  court  ot  record,  and 
the  ^best  evidence  of  a  former  conviction  in 
a  county  court  would  be  the  record  of  that 
court  What  conatlttites  %  judidal  recwd  in 
this  state  is  defined  by  sjtatute,  section  6960^ 
Revised  Laws  of  Oklahcona  1910,  being  as 
follows : 

"When  judgment  upon  a  convfetiou  is-  ren- 
dered, the  clerk  mast  enter  the  same  upon  the 
minutes,  stating  briefly  the  offense  for  which 
the  conviction  has  been  had,  and  must  imme- 
diatelr  annex  together  and  file  the  ftdlowing 
papers,  which  constitute  a  record  ot  the  action: 

"First.  The  indictment  and  a  copy  of  the 
minutes  of  the  plea  or  demurrer. 

"Second.  A  copy  of  the  minutes  of  the  trial. 

"Third.  The  charges  given  or  refused,  and 
the  Indorsements,  if  any,  thereon. 

"Fourth.  A  copy  of  the  Judgment** 

It  would  seem,  therefore,  that  a  former  c<m- 
victlou'  must  be  establisiied  by  proving  the 
rendition  of  a  judgment  on  the  verdict  or 
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plea  of  ffollty.  A  jadgment  cannot  properly 
be  shown  by  an  entry  1q  the  appearance 
docket,  as  was  done  In  this  case.  15  R.  O. 
I..  581;  Cockrell  t.  Schmitt,  20  Okl.  207,  M 
Pac.  B21,  129  Am.  St.  Hep.  737. 

If  the  Jnry  believed  and  were  satisfied 
from  the  secondary  testimooy  adduced  that 
there  was  a  former  conviction  or  plea  of 
sailtj  for  the  same  offense,  then  the  ques- 
tion of  bad  faith  and  coUnsion  in  pleading 
xnilty  to  the  former  misdemeanor  charge 
was  sufficiently  supported  by  the  records  and 
other  testimony  Introduced  to  warrant  a  ver- 
dict for  the  state  on  the  plea  of  former 
Jeopardy.  It  appears  from  the  secondary 
evidence  that  the  defendant  was  not  pr^ent 
In  tbe  county  court  when  the  plea  of  gnilty 
In  the  misdemeanor  charge  was  made,  enter- 
ed, and  satisfied.  Presumably,  the  defend- 
ant's attorney  of  his  father  did  this  for  blm. 
The  record  is  silent  as  to  whether  the  county 
attorney  was  present.  On  this  occasion  the 
court  may  have  overlooked  or  forgotten  that 
the  more  serious  charge  was  pending;  or  It 
may  be  that  the  court  was  misinformed,  and 
that  a  fraud  was  practiced  on  the  court  by 
the  defendant  or  some  one  for  him.  It  is 
very  unuatial  in  a  charge  of  assault  and  bat- 
tery against  a  little  girl  to  charge  that  the 
offender  threw  her  upon  the  ground,  and 
then  and  there  attempted  to  remove  the 
dothlQg  from  her.  This  might  properly  be 
considered  by  the  Jury  as  a  clrcnmstauce 
teoding  to  show  that  tlie  plea  of  guilty  on 
the  assault  and  battery  charge  was  procured 
by  ttte  defendant  or  aome  one  for  him  to 
forestall  the  more  serious  felony  charge. 
Tblfl,  Ib  connection  with  the  admissions  of 
Oie  defendant  himself,  amj^y  justlfled  the 
Jnry  in  finding  for  the  state  <m  tbe  plea  of 
former  jeopardy.  In  answer  to  the  question, 
"Why  did  you  plead  guilty  to  that  chai^?" 
he  answered: 

"For  the  simple  reason  that  my  father  came 
and  talked  to  the  county  attorney.  We  had 
been  having  trouble  with  the  Griffins,  and  when 
they  filed  that  charge  I  pleaded  not  guilty. 
Well,  father  went  and  talked  with  the  connty 
attorney  about  it,  and  to  keep  down  a  stink 
and  gossip  around  over  the  country  he  thouf^t 
it  would  be  best  to  plead  guil^  and  be  done 
with  tt.** 

[41  It  Is  well  established  that  a  conviction 
procured  fraudulently  or  by  collusion  of  the 
offender,  for  the  purpose  of  protecting  him- 
adl  from  further  prosecution  for  the  same 
offense  or  for  a  higher  degree  of  the  same 
offense,  will  not  bar  a  second  prosecution. 
Brans  t.  WlUis,  County  Judge,  22  Okl.  310, 
97  Pac.  1047,  19  L.  K.  A.  (N.  S.)  1050,  18 
Ann.  Cas.  258;  16  Corpus  Juris,  237.  and 
cases  there  dted :  Notes  and  annotations,  L. 
B.  A.  19iaA.,  1181. 

The  issue  of  a  coUosIto  conviction  for  the 
purpose  of  evading  a  proseciitloD  ft>r  a  more 


'  serious  offense,  under  the  evidence  In  this 
case,  was  by  tbe  court  fairly  submitted  to 
the  Jnry  In  the  following  Instructions: 

"Bat  in  this  connection  you  are  further  in- 
Btmcted  that  a  former  conviction  procured  by 
tbe  fraud  of  the  defendant  is  no  bar  to  subse- 
quent prosecution;  that  is,  where  the  accused, 
hearing  of  a  pending  or  tlureatened  prosecution, 
voluntarily  or  by  a  collusive  arrest  goes  before 
a  JuBtice  of  the  peace  qr  a  county  court  and  is 
convicted  <tf  a  misdemeanor,  he  cannot  subse- 
quently plead  former  Jeopaidy  or  fonmer  con- 
viction to  a  felony  charge  for  tbe  same  crime. 

"And  in  this  connection  you  are  Instructed 
that  as  to  the  defendant's  plea  In  this  case  of 
former  conviction,  if  yon  find  and  believe  from 
the  evidence  that  tbe  plea  of  guilty  entered  in- 
to in  the  connty  court  to  the  assault  and  bat- 
tery charge  therein  filed  in  this  connty  was 
coIlnslTely  entered  into  by  the  defendant  and 
the  county  attorney  in  order  that  the  defendant 
might  avoid  prosecution  (or  a  fdony  in  the 
district  court  of  this  county,  then  you  are  in- 
structed that  you  will  find  for  the  state  as  to 
such  plea  of  former  conviction. 

"However,  if  you  find  and  believe  from  the 
evidence  that  the  plea  of  gnilty  was  entered  into 
in  tbe  county  court  without  collasion  between 
the  coonty  attorney's  oCBce  and  the  defendant, 
Frank  Halbert,  then  you  are  instructed  that 
your  verdict  on  the  plea  of  former  conviction 
should  be  for  the  defendant. 

"And  in  this  connection  you  are  further  in- 
structed that  the  burden  of  the  proof  is  on  the 
state  to  prove  to  your  satisfaction  beyond  a 
reasonable  doubt  such  coUusion.  And  unless 
yon  find  and  believe  from  the  evidence  that  the 
state  has  proven  such  collusion  beyond  a  rea- 
sonable doubt,  your  verdict  must  be  for  the 
defendant  on  his  plea  of  former  conviction." 

[6]  Third.  The  defendant  In  his  brief 
complains  timt  the  court  permitted  the  state 
to  introduce  evidence  that  was  incompetent 
and  prejudicial  to  the  rights  of  the  defendant, 
on  the  part  of  Mrs.  Grlffln,  mother  of  the 
abused  girl,  O.  M.  Martin,  and  J.  B.  Griffin 
concerning  their  efforts,  and  others,'  to  In- 
duce the  county  attorney  to  proceed  with  the 
prosecution  of  the  felony  charge  in  tbe  dis- 
trict court  This  testimony  was  doubtless 
admitted  for  tbe  puriioee  of  throwing  some 
light  upon  the  guestiou  of  whether  or  not 
the  misdemeanor  charge  was  collusive.  The 
weight  that  should  be  given  to  such  testimony 
is  for  tbe  Jury  to  determine ;  and,  considered 
with  ell  tbe  other  testimony  in  this  case,  we 
cannot  say  that  this  testlm<my  was  lncon^ 
petent  or  erroneously  admitted,  but,  ou  the 
contrary,  was  properly  admitted  as  being  In 
part  explanatory  of  the  conditions  surround- 
ing the  prosecution  of  the  two  charges. 
Whatever  weight  the  jury  may  have  given 
to  the  testimony  of  which  the  defendant 
complains,  the  other  testimony  and  the 
records  Introduced  sufficiently  warranted  the 
Jury  In  coming  to  the  conclusion  that  the 
plea  of  guilty  to  the  misdemeanor  charge 
was  collusively  permitted  to  be  entered  for 
the  purpose  of  eacai^ng  the  more  serious 
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charge  of  assault  of  atUonptiiig  to  commit 
rape. 

Finding  no  prejudicial  error  in  this  record, 
the  Judgment  of  the  trial  court  Is  affirmed. 

DOYUD,  P.  X,  and  MATSON,  3^  concur. 


HOLMES  et  al.  v.  STATE.    (Na.  A-34«l.)* 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  22,  1921.) 

{Syllabus  ly  the  Court.) 

1.  latoxloating  liquors  ^236(5,  26)— Evl- 
desee  held  to  support  oonvlction  for  unlaw- 
fully oonveying  liquors;  that  liquor  was  pur- 
chased for  personal  use  Is  matter  of  defease. 

Evidence  examined,  and  held  Buffldent  to 
support  a  convictioa  for  vzdawfnUr  conreying 

intozicatiiig  liquor. 

2.  Criminal  law  «s>670—Wltaesses  <^274(l). 
282I/2— Question  as  to  whether  defendant  was 
law-abiding  oltlzen  not  In  proper  form;  ex- 
clusion not  error  when  answer  not  shown; 
act  error  whea  witness  had  testlflad  that  gsn- 
eral  reputation  was  good;  within  ooarfa  dls- 
oratlon  to  axduda  as  not  proper  orosa-axam- 
laation. 

For  reaaona  holding  ruling  of  trial  court 
correct  on  objeetiona  to  questions  asked  of  a 
witness  on  cross-examination,  aee  body  of  opin- 
ion. 

8.  Criminal  law  «S3>8I4<8,  9).  82»(l)— Instmo- 
tlons  eovemd  by  gonerai  eharga  proper^  ro- 
fnse*;  refusal  not  arror  when  sot  warraated 
by  evfdenoe. 

Where  the  law  contained  in  a  requested 
instruction  is  in  substance  covered  in  the  gen- 
eral diarge,  it  la  not  error  to  refuse  to  ^re 
the  Instruction  In  the  form  requested. 

4.  Criminal  law  ^1186(4) —Convletlon  not 
ravsrsad  whan  there  has  lieea  at  nlsearriage 
•r  jBstlee. 

Under  section  6O06,  B«t.  Laws  IMO,  this 
eonrt  is  not  authorised  nor  permitted  to  re- 
yerse  a  judgment  of  conviction  based  upon 
overwhelming  evidence  of  guilt  merel;  because 
of  misdirectioi}  of  the  jury,  when  it  is  evident 
tliat  no  miacarriage  of  justice  resulted,  and  de- 
fendant was  not  deprived  of  some  constitu- 
tional or  statutory  right 

Appeal  from  Qreer  County  Court;  J.  1^ 
Carpenter,  Judge. 

A,  F.  Holmes  and  another  were  convicted 
of  the  offense  of  unlawfully  conTeying  In- 
toxicating liquor,  and  tbey  appeal.  Affirmed. 

W.  O.  Stevens  and  B.  L.  lUiduurdaon,  both 
lAWton,  tor  plainOIb  in  error. 
S.  P.  FreellDg,  Atty.  Oen.,  and  W.  0.  Hall. 
Aast  Atty.  Gen.,  for  the  State. 

MA7SON,  J.  Plalntiflb  in  error,  herein- 
after designated  defendanta,  were  convicted 


in  the  eoDn^  coort  of  Greer  county  of  tite 
otteuM  of  unlawfully  conveying  Intoxlcatlnc 
liquor,  and  sentmiced  to  pay  a  fine  of  $S00 
and  to  serve  a  term  of  slz  months  each  In 
the  county  jaU.  From  the  Judgmait  rendered 
against  th«n,  tbey  have  appealed  to.tbla' 
court. 

The  prosecution  la  based  on  section  S005, 
Bevised  Laws  1910,  making  it  an  off^ise  "to 
ship  or  in  any  way  convey  such  liquor  [In- 
toxicating liquor]  from  one  place  within  this 
stat»  to  another  place  therein  eraept  the  con- 
veyance  of  a  lawful  punfliaBe  as  herein  au- 
thorlzed.- 

The  information  cha^;ed  defendanta  with 
having  conveyed  81  gallons  of  whlst^  "from 
the  line  of  Harmon  county,  OkL,  and  Ore^ 
county,  OkL,  on  the  Osark  Trail  west  of 
Seed,  OU,,  to  a  place  on  said  Osttfe  Trail 
about  three  miles  west  and  nortb  of  Mangmn, 
Okl.,  near  the  farm  and  home  of  W.  B. 
Henry." 

The  undisputed  evidence  Is  to  the  effect 
ttiat  these  defendants,  traveling  In  a  Paige 
automobile,  which  was  loaded  with  81  gal- 
lons ot  whisky,  were  traced  frcan  a  place  in 
the  state  of  Texas  about  18  miles  southwest 
of  Hollls,  OkL,  along  the  Oaark  Trail  to  tiie 
point  last  described  In  the  Information  on 
said  Osark  Trail  in  Greer  county,  OU..  and 
near  the  farm  and  home  of  W.  B.  Henry, 
where  they  were  apprehended  at  about  2:30 
o'clock  in  the  morning  and  arrested  by  the 
sheriff  and  other  officers  of  said  Greer  coun- 
ty. Neither  defendant  took  the  witness 
stand  In  his  own  behalf. 

The  assignments  of  error  (1)  that  the  court 
erred  in  refusing  to  direct  a  verdict  of  not 
guilty ;  (2)  that  the  verdict  is  contrary  to  the 
law  and  the  evidence ;  <S)  that  the  judgment 
upon  the  verdict  Is  contrary  to  the  law  and 
the  evidence,  are  grouped  together,  and  un- 
der these  assignments  It  is  contoaded  that, 
although  the  Information  charged  an  intra- 
state conveyance  of  Intoxicating  liquor,  the 
evidence  conclusively  shows  that  It  was  an 
intemtate  conveyance,  the  liquors  having 
been  purchased  at  a  place  In  Texas  where  it 
was  lawful  to  buy  and  aell  whisky  at  that 
time. 

[1]  The  only  evidence  bearing  on  the  ques- 
tion of  whether  or  not  this  was  an  inter- 
state conveyance  of  liquor  lawfully  pur- 
chased In  the  state  of  Texas  Is  contained  In 
the  following  vcwpts  from  the  record: 

"Q.  Now,  Mr.  Counts  you  testified  as  to  what 
they  told  you,  are  you  positive  Mr.-Harrls  said 
he  got  tiie  whisby  at  Dalhart?  A.  Yea,  lax; 
Mr.  Henry  asked  tbem.  I  think  be  asked  Mr. 
Holmes  first,  and  then  he  aslied  Mr.  Harris,  and 
both  said  they  got  it  at  Dalhart. 

"Q.  Mr.  Harris  did  not  say  he  got  the  whislcy 
himedf,  did  he?  A.  He  did  not  say;  said  they 
got  it  at  Dalhart 

"Q.  D^  he  say  It  came  from  DalfaartT  A. 
No,  sir;  he  said  they  got  it  there.  *  •  • 
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"A.  Tes,  they  stopped;  they  could  not  get 
across,  and  when  they  stOK>e<d  I  got  on  one 
side  of  the  car  and  Ur.  Counts  got  on  th«  other 
ride,  and  he  t<4d  them  to  coniider  fliemiwlTe* 
under  axrest. 

"Q.  What  was  the  first  tUng  aaid  by  yoa 
officers  or  the  men,  and  what  all  was  said?  A. 
Ifr.  Counts  aaid,  'Conafder  yourselTea  under 
arrest,'  and  we  told  them  to  hold  up  their 
hands.  Mr.  Holmes  was  trying  to  stop  the  car 
or  doing  something  to  the  brakes,  and  then 
they  put  their  hands  up  and  got  out,  and  one 
of  them  said.  Ton  hare  got  ub.' 

"Q.  Bo  you  know  which  one  ot  tbem  said, 
Tou  luTO  got  US?*  A.  I  am  not  poritire;'  I 
think  ft  was  Mr.  Holmes. 

Wbat  else  was  said  and  done?  A.  Mr. 
Henry  came  up.  It  was  Und  of  cool,  and  he 
had  gone  to  Uie  hotise  to  get  his  coat,  and  he 
came  up  and  asked  them  where  they  were 
from.  They  said  they  were  from  Dalhart,  and 
were  going  to  Lawton. 

"Q.  Which  one  of  them  was  It  said  they  come 
from  Dalhart?   A.  Both  of  them.   •   ♦  ♦ 

"Q.  What  did  they  say  as  to  where  they  came 
frtnn?  A.  I  as'ked  them,  and  they  said  Dal- 
hart. I  asked  them  where  they  were  going,  and 
they  said  Lawton. 

"Q.  Which  one  s^  that?  A.  They  both  said 
H;  said  they  were  taking  the  whisky  to  Law- 
ton.- 

AU  the  evidence,  therefore,  as  to  tbla  be- 
ing a  lawful  purchase  of  whisky  la  contain- 
ed in  the  statements  of  these  defendants  at 
the  time  they  were  apprehended  and  arrest- 
ed. They  each  said  th^  got  the  whisky  at 
Dalhart  There  is  no  evidence  to  show  from 
whom  they  got  or  purchased  the  whisky, 
whether  or  not  It  was  a  lawful  sale  made  by 
a  person  authorized  to  sell  whisky,  nor  is 
there  a  syllable  of  evidence  in  the  record  to 
the  ^ect  that  these  defendants  had  pur- 
chased  and  were  conveying  this  Uauor  from 
the  state  of  Texas  to  the  state  of  Oklahoma 
for  their  own  personal  use.  That  said 
whiaky  was  a  lawful  purchase,  Intended  for 
personal  use,  is  a  matter  of  defense,  and 
there  must  be  evidence  In  the  record  suffl- 
dent  to  create  a  reasonable  doubt  of  guilt 
before  the  evidence  would  be  insufficient  to 
sustain  the  conviction.  Bupard  v.  State,  7 
Okl.  Cr.  aoi,  122  Pac.  1108 ;  Schave  v.  State, 
4  Okl.  Cr.  285,  111  Pac.  962;  TolUver  v. 
State,  13  OkL  Cr.  52,  163  Pac.  130.  There 
is  no  competent  evidence  that  the  liquor 
here  conveyed  was  a  lawful  purchase ;  and. 
In  the  absence  of  any  proof  to  the  contrary, 
the  atnount  of  liQuor  possessed  was  sufficient 
to  raise  a  prime  fade  presumption  of  fact 
that  'the  liquor  was  intended' to  be  used  for 
an  unlawful  purpose.  Section  6,  chapter  26, 
Session  Laws  1913.  The  foregoing  assign- 
ments of  error  are  wholly  without  merit. 
There  is  absolutely  no  competent  legal  evi- 
dence In  the  record  to  sui^ort  the  eonten- 
tions  urged  under  these  assignments,  even 
admitting  the  legal  proposition  urged  to  be 
sound,  which  we  do  not  bold. 

[t]  It  la  also  contended  that  the  trial  court 
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erred  In  refusing  to  admit  and  In  ruling  out 
competent  and  legal  evidence  offered  by  de- 
fendants on  cross-examination,  to  which  de- 
fendants duly  excepted.  The  record  in  sup- 
port of  thUt  assignment  of  error  Is  as  fol- 
lows: 

"Q,  Do  yon  know  whether  he  ever  handled 
any  whisky— do  you  know  his  general  reputS' 

tion ;  it  was  generally  good,  wasn't  it? 

By  the  Court:  Mr.  Smith,  that  question 
should  be  answered  as  to  yes  or  no.  A.  Yes, 
sir. 

**Q.  He  was  a  law-abiding  dtiien,  wasn't  he? 
Mr.  UiUs:  Oliifeeted  to  as  incompetent,  Irrele-  . 
vant,  and  Immaterial,  and  not  the  proper  meU- 
od.    (Which  objectiona  are  by  the  court  sus- 
tained.) 

"Q.  Mr.  Harris  lived  in  ChUdreas  county  after 
you  knew  Urn?   A.  Tes,  rir." 

In  support  of  this  assignment  ot  error, 
counsel  have  the  following  to  say: 

"It  does  seem  that  this  man  who  was  in  a 
county  on  trial  for  his  liberty  where  he  was 
unknown  should  have  been  allowed  to  prove 
that  he  was  a  law-abiding  citisen." 

No  authority  is  cited  in  support  of  the 
assertion  made.  The  objection  was  properly 
sustained:  (1)  The  que8ti<m  was  not  in 
proper  form ;  (2)  no  showing  Is  made  as  to 
what  the  answer  of  the  witness  would  have 
been  had  he  been  permitted  to  answer;  (S) 
the  witness  had  previously  without  objection 
answered  that  the  general  refutation  of  de- 
fendant Harris  was  good ;  (4)  It  was  discre- 
tionary with  the  trial  court  to  exclude  such 
evidence  on  cxoss-examlnatton  of  a  state's 
witness  as  not  proper  crosa-examinatlMi. 

[3]  It  is  also  contended  that  the  trial  court 
erred  In  refusing  to  give  d^endant  Frank 
Harris'  special  requested  instruction  No.  1, 
which  is  as  follows: 

"You  are  instructed  that  if  you  find  from 
the  evidence  in  this  case  that  the  car  and  whis- 
ky belcuiged  to  the  defendant  Holmes,  and  you 
further  find  from  the  evidence  that  the  defend- 
ant Harris  had  no  part  in  the  conveyance  of 
the  liquor,  hut  was  a  mere  passenger  on  the 
car,  or  If  you  have  a  reasonaUe  doubt  as  to 
this  fact,  then  it  would  be  your  duty  to  find 
the  defendant  Harris  not  guilty." 

The  foregoing  Instruction  was  refused  for 
the  reason  that  the  same  was  covered  In  the 
general  charge.  An  examination  of  instruc- 
tions Nob.  3  and  4  of  the  general  charge  dis- 
closes that  the  law  contained  in  the  forego- 
ing requested  Instruction,  was.  In  substance^ 
covered  therein.  In  view  of  the  evidence  In 
this  case,  however,  it  would  not  have  been 
error  for  the  court  to  have  failed  to  instruct 
on  this  question.  There  is  no  competent  and 
legal  evidence  in  the  record  to  sustain  the 
giving  of  the  requested  Instruction. 

It  is  also  contended  that  the  court  erred 
In  giving  certain  paragraphs  of  the  general 
charge  to  the  Jury.  The  court  bas  read  the 
InstmctlDiis,  and,  wb^  considered  as  a 
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whole,  tb^  foirlr  and  folly  cover  the  law  of 

the  case. 

[4]  This  Is  a  case  In  which  the  evidence  of 
gnllt  Lb  conclusive,  and  In  which  no  merltorl- 
ons  or  substantial  defense  Is  made  to  the 
prosecution..  Tinder  section  6005,  Bevlsed 
Laws  1910,  this  court  is-  not  authorized  nor 
permitted  to  reverse  judgments  of  conviction 
based  upon  overwhelming  evidence  of  ^ilt 
,merely  because  of  misdirection  of  the  Jury, 
when  it  is  evident  that  no  miscarriage  of 
Justice  occurred,  and  the  defendant  was  not 
deprived  of  some  constltationdl  or  statutory 
right. 

Judgment  affirmed. 

'  DOYLB,  P.  3^  and  BBSSEX,  J.,  omcor. 


WEBER  V.  STATE.   (No.  A-359e.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  22,  1921.) 

fSpnabm  &v  the  Court.) 

1.  Wltsesses  «s»48(2)  — Psnos  eosvMad'  of 
psrjary  In  another  stats  set  dlsquslHlsri. 

The  provision  of  section  2225,  Bev.  Laws 
1910,  "Ko  person  who  has  been  convicted  of 
perjury,  or  of  subornation  of  perjury,  shall 
thereafter  be  received  as  a  witness  in  any  ac- 
tion, proceeding  or  matter  whatever  upon  his 
owD  behalf,"  was  oot  intended  to  disqualify  a 
witness  convicted  of  snch  crime  under  tiw  crim- 
inal laws  of  a  uster  stats  or  foreign  eotmbr. 

2.  Witnesses  «»48(2)  —  Statute  of  asothsr 
state  In  which  witness  convicted  dlsqnalifylnB 
him  will  not  be  given  effect. 

Although  a  witness,  under  a  similar  stat- 
ute, may  have  been  .disqualified  to  testify  in  the 
eoarta  of  a  sister  state,  such  statute  should 
not  be  given  effect  t»eyond  the  territorial  lim- 
its of  that  state. 

Appeal  from  District  Court.  Kay  Oonnty; 
J.  W.  Bird,  Judge. 

B.  B.  Weber  was  convicted  of  the  crime  of 
grand  larceny,  and  appeals,  Beversed  and 
rrananded. 

J.  B.  Torrance  and  O.  W.  TcHrrance^  both  of 
Winfield,  Kan.,  for  plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Geu.,  and  W.  C.  Hall 
and  B.  L.  Fultm,  Asst  Attys.  Oen.,  for  the 
State. 


MATSOX,  J.  a%l8  Is  an  appeal  from  the 
district  court  of  Kay  county,  wherein  plain- 
tiff in  error,  hereafter  referred  to  as  def«id' 
ant,  was  convicted  of  the  crime  of  grand  lar- 
ceny, and  sentenced  to  serve  a  term  of  four 
years*  imprisonment  In  the  state  penitentiary. 

Several  alleged  errors  dre  assigned  as 


grounds  for  a  reversal  of  this  judgment. 
There  being,  in  the  opinion  of  the  court,  no 
substantial  merit  in  any  of  the  as^gnments 
of  error  save  one,  and  it  not  being  considered 
probable  that  the  matters  referred  to  in  the 
other  assjgaments  win  likely  arise  upon  an- 
other trial  of  the  cause,  we  deem  it  only  nec- 
essary to  consider  the  question  of  error  pre- 
sented on  the  assignment,  to  wit,  whether  or 
not  the  court  erred  in  refusing  defendant  the 
right  to  testify  in  his  own  betialf. 

The  Attorney  General  has  filed  a  ctHifession 
of  error  In  this  case,  which  la  as  foUows: 

"Plaintiff  in  error  was  convicted  of  the  crime 
of  larceny  of  an  automobile  of  the  value  of 
$400,  and  sentenced  to  four  years  In  the  state 
penitentiary. 

"Plaintiff  in  error  took,  the  witness  stand  on 
his  own  behalf  and  on  cross-examination  ad- 
mitted that  he  had  been  convicted  of  ^e  crime 
of  perjury  in  a  court  in  Kansas,  and  that  at 
that  time  he  was  out  on  parole,  whereupon  on 
motion  of  the  county  attorney,  the  entire  evi- 
dence of  plaintiff  in  error  was  withdrawn  from 
the  jary  (R.  68),  and  in  the  court's  written 
instructions  to  the  jury,  they  were  instructed  by 
instruction  No.  7  (B.  83}  that  the  testimony  of 
plaintiff  in  error  had  been  withdrawn  from  the 
consideration  of  the  jury,  and  that  the  jury 
should  not  consider  the  same. 

"We  are  of  opiniou  that  this  action  and  rul- 
ing of  the  court  was  reversible  error.  While 
t^erc  Is  some  conflict  in  the  authorities  we  are 
convinced  that  the  weight  of  authority  is  that 
a  conviction  of  perjury  in  one  state  will  not 
disqualify  such  person  as  a  witness  in  another 
state.  The  general  rule  in  this  regard  la  laid 
down  in  40  Cyc.  2208,  as  follows: 

**  *A  peraon  who  is  offered  as  a  witness  in  one 
state  is  not  disqualified  because  he  has  been 
convicted  of  crime  in  another  state.' 

"The  Supreme  Conrt  of  the  United  States 
passed  upon  this  question  in  the  case  of  Logan 
v.  U.  S.,  144  U.  S,  263  [12  Sup.  Ct  617,  36 
L.  Ed.  429],  wherein  the  court  held  as  follows: 

"'At  common.law,  and  on  genera]  prindples 
of  jurisprudence,  when  not  controlled  by  ex- 
press statute  giving  effect  within  the  state 
which  enacted  it  to  a  conviction  and  sentence 
in  another  state,  such  conviction  and  sentence 
can  have  no  effect,  by  way  of  psnalt?,  or  of 
personal  disability  or  disqnalifleatfon,  beyond 
the  limits  of  the  state  in  which  the  judgment 
is  rendered.' 

*'A  collection  of  authorities  on  this  question 
is  found  in  li.  B.  A.  1917A,  p.  1188,  wherein  the 
author  of  the  note  states  as  follows: 

"  'With  respect  to  the  question  whether  a 
conviction  of  a  crime  In  one  state  which  ren- 
ders the  person  convicted  incompetent  as  a 
witness  In  that  state  precludes  him  from  tes- 
tifying In  another  state,  a  conflict  exista.  By 
the  weight  of  authority  it  is  held  that  such  a 
conviction  will  not  render  the  person  Incom- 
petent In  the  second  state,  and  this  result  has 
been  reached  in  both  civil  and  criminal  casea. 
The  decisions  reaching  this  conclusion  are  bas- 
ed mainly  on  the  reasoning  that  the  penal  laws 
of  oue  jurisdiction  will  not  be  enforced  in  an- 
other  and  that  one  state  with  respect  to  an- 
other la  a  foreign  jurisdiction.  The  view  was 
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slao  taken  fai  the  leading  case,  reacliing  this 
condosioD,  that  the  full  faith  and  credit  clause 
cf  the  federal  Gonstitntion  does  not  apply  to 
criminal  cases.' 

"The  (oUowioB  additional  anthorities  nphold 
the  rale  herein  contended  for:  Wiieonsin  t. 
PfeUcan  Inmranee  Co.,  127  U.  8.  266  IB  Sop. 
Ot.  1370,  32  L.  Bd.  230];  OommMtwealth 
Green.  17  Maaa.  516;  Sims  t.  Stais,  75  N.  Y. 
466;  National  Trnst  Co.  v.  Oleason,  77  N.  X. 
400  [33  Am.  Bep.  632};  Story  <m  ConSict  U 
Iawb,  {  92;  1  Greenlcaf  on  Bvidence,  {  376; 
Campbell  v.  State,  23  Ala.  44;  State  t.  Land- 
nun  [127  Mo.  App.  663]  106  S.  W.  1111." 

Sectton  2225,  Berbnd  Lawa  1910,  In  part 
proTldes: 

"No  person  who  has  been  conricted  of  per- 
jury, or  of  Babomation  of  perjury,  shall  there- 
after be  received  as  a- witness  in  any  action, 
proceeding  or  matter  whaterar  upon  his  own 

behalf." 

[1]  Assuming  for  the  sake  of  argument, 
without  60  deciding,  that  the  eridence  in  the 
record  before  os  Is  competoit  to  show  that 
defendant  was  coavicted  In  Kansas  of  the 
crime  of  perjury,  the  question  then  arising  is 
whether  such  conviction  dlsquallfles  him  from 
testifying  in  this  state  under  the  express  pro- 
vision of  section  2225,  supra. 

[I]  Upon  thlB  gnestton,  there  is  an  appar- 
ent conflict  of  authority,  aa  stated  in  the  coa- 
fesslon  of  error  of  the  Attorney  GeneraL 
While  there  are  two  or  Oiree  very  early  de- 
dsions  to  the  contnry,  we  find  no  sound 
reason.  In  the  abs^ce  oi  an  exxwess  statute 
to  that  ^ect,  for  holding  that  the  conviction 
of  tlie  witness  of  the  crime  of  perjury  in  the 
state  of  Kansas  should  of  Itself  disqualify 
him  from  testifying  as  a  witness  in  the  courts 
of  this  state.  Indeed,  we  believe  that  it  was 
not  the  intention  of  the  Ijeglslature  to  ap- 
ply the  disqualiflcatioa  la  section  2225  to  oon- 
vlcUona  tor  cffeosm  oonunitted  against  the 
criminal  laws  of  another  state  or  foreign 
country.  Although  the  witness,  under  a  simi- 
lar statute  may  have  been  disqualified  to  tes- 
tlfy  In  the  state  of  Kansas,  such  statute 
staonld  not  be  given  effect  beyond  the  territo- 
rial limits  ot  ttuit  state. 

'fnie  weight  of  modem  opinion  seems  to  be 
that  personal  diaqoalifications,  not  eriring  from 
the  lav  of  nature,  bat  from  the  poiidve  law 
of  the  country,  and  especially  such  as  are  of  a 
penal  netore,  are  ttrictly  territorial  and  can- 
not be  enforced  in  any  country  other  than  that 
in  which  they  originated.  Accordingly  it  has 
been  held  npon  great  consideration  that  a  .con- 
viction and  sentence  for  a  felony  in  one  of  the 
United  States  did  not  render  the  party  Incom- 
petent as  a  witness  In  the  court  of  another 
state,  though  it  might  be  shown  in  dimlnntion 
of  the  credit  due  to  his  testimony."  1  Orera- 
leaf  on  Evidence,  |  876;  1  Wigmore  on  Evi- 
dence, I  622;  Story,  Conflict  of  Laws,  SS  82 
and  104;  ^s  v.  Sims,  75  N.  7.  466;  Logon 
V.  U.  S..  144  U.  8.  268  [12  Sup.  Gt.  617],  8G 


L.  Ed.  420;  Commonwealth  v.  Green,  17  Mass. 
615;  Samuels  v.  Commonwealth,  110  Va.  001 
[66  S.  E.  222],  10  Ann.  Caa.  3S0;  State  v. 
Landmm,  127  Mo.  App.  0B8,  106  S.  W.  1111. 

We  take  the  view,  therefore,  that  the  con- 
fession of  error  filed  herein  by  the  Attorney 
G^eral  la  supported  by  the  weight  of  modem 
authority,  and  that  the  trial  court  erred  in 
refusing  the  defendant  the  right  to  testify 
in  his  own  behalf,  which  right  Is  ctmferred 
ui>on  him  when  he  requests  It  hy  sectton  6S81, 
Revised  Laws  1010. 

Judgment  reversed,  and  cause  remanded 
for  further  pnMvedinga  not  Inconslat-Ant  with 
this  oi^ion. 

DOTtiE,  P.  J,,  and  BBSSET,  J.,  eoncnr. 


HARRISON  V.  STATE.   (Nfl.  A  3632.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  22,  1921.) 

fSyUdbua  by  the  Court.) 

1.  Homicide  ^r4(2),  45,  t4S,  255(3)— Evi- 
dence snffloleNt  te  support  oonvtcfloa  for 
manslaughter;  design  to  effect  death  may  he 
Inferred  from  gsUt;  premedltatlea  m^  be 
(omed  lastaatly  before  kUllag;  defendant 
preauBMd  to  Intend  aatural  ooBtaqueoees  of 
Hsa  of  deaiHy  weapon;  violent  epitbeti  or 
ttraats  do  not  reduoe  offMse. 

Evidence  examined,  and  snffident  to 
support  a  ctmviction  of  mannlaughter  in  the 
first  degree. 

2.  Homlolde  4s»l^Defsiidant  responslUe  for 
death  from  teptle  poisoning  due  to  wound  In- 
filoted  by  hlffi. 

Where  a  wound  inflicted  by  defendant  re- 
sulted in  s^Uc  poisoning,  from  whidi  deceased 
died,  defendant  is  reaiKmslble  for  the  death. 

3.  Criminal  law  «o822(l>— Teohaloal  Incom- 
pleteaese  of  Instruction  not  error  when  In- 
struotlOH  aa  a  whole  favor  defendant. 

When  the  instructions  considered  aa  a 
whole  are  as  favorable  to  defendant  as  the  law 
and  the  evidence  would  warrant,  a  conviction 
will  not  be  reversed  because  certain  paragraphs 
of  the  instructions  when  considered  separatdy 
are  technically  incomplete. 

Appeal  from  District  Court,  Wagoner 
County;  Charles  G.  Watts,  Judge. 

Bennle  Harrison  was  amvicted  o£  the 
crime  of  manslaughter  in  the  first  degree, 
and  he  appeals.  Affirmed. 

Bennle  Harrison  was  convicted  in  the  dis- 
trict court  of  Wagoner  county  of  the  crime 
of  manslaughter  In  the  first  degree,  and  sen- 
tenced to  serve  a  term  of  five  years'  impris- 
onment in  the  state  penitentiary,  on  an  in- 
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formation  filed  In  said  court  on  the  Slst  day 
of  March,  1919,  charging  him  with  the  mur- 
der of  one  Luther  Barnes. 

The  killing  occurred  on  the  27th  day  of  De- 
cember,  1918,  near  the  home  of  Maoley 
Hu»npBon,  who  was.  a  brother-in-law  of  thlii 
defaidant,  and  at  whose  home  the  deceased, 
Barnes,  was  also  staying  .whUe  working  as  a 
fwiTw  hand. 

The  circumstances  surrounding  the  homl- 
<A6e  are,  in  substance,  as  follows:  Mauley 
Thompson,  his  brother,  Sam  Thompsfm,  and 
defendant,  Bennle  Harrison,  had  arranged  to 
go  hunting  oo  the  day  of  the  killing,  and  had 
left  the  home  of  Manley  Thompson  for  the 
purpose  of  going  to  Tallahassee  to  meet  some 
otbet  parties  from  that  town.  Tb^  had 
started  to  walk  through  the  country.  After 
they  had  trSTeled  a  distant^  of  about  <me- 
fourth  of  a  mile  from  Thompson>  place,  de- 
ceased, Luther  Barnes,  overtook  tiiem,  sppar- 
ently  for  the  purpose  of  joining  them  on  the 
hunting  eq>editlon.  Barnes  was  earrylag  an 
old  floor  sack  fbr  a  hunting  bag,  and  def^d- 
ant,  noticing  this  fitct.  remarked  to  Barnes 
that  the  sack  belonged  to  htm  (defendant.  A 
qnarrd  ensued  o^  the  own««hIp  of  the 
aadc  and  as  to  who  sdiould  have  it,  resnltins 
in  the  flrlng  by  defendant  of  two  shots  trom 
an  autmnatic  Beniingt<m  shotgun,  one  of 
whi<!h  shots  struck  Barnes  In  the  leg  and  the 
o^er  In  the  ehonlder.  Neither  of  these 
wounds  were  necessarily  fatal,  but  s^tic 
p(dsonlng  set  np,  and  Barnes,  after  lingering 
until  the  18th  or  14th  of  January  following, 
died  as  a  result  of  the  poisoning  occasioned 
by  the  infliction  of  the  wounds.  It  appears 
that  a  wad  from  one  of  the  loads  and  some 
shot  and  perhaps  particles  of  clothing  lodged 
In  the  wounds  and  contributed  to  some  ex- 
tent to  the  Infection. 

Defendant  claims  that  the  killing  was  com- 
mitted In  his  necessary  self-defense;  that 
when  he  accused  Barnes  of  having  his  hunt- 
ing sack,  Barnes  replied  that  he  knew  it  was 
defendant's  sack,  but  said,  "No  damned  son 
of  a  bitch  would  get  It  that  day."  Defendant 
further  states  that  when  this  remark  was 
made  he  was  looking  down,  and  Immediately 
looked  np  and  saw  Barnes  starting  to  his 
shoulder  with  his  gun;  that  defendant  had 
his  gun  under  his  left  arm,  and  turned  as 
Quickly  as  he  could  and  shot  Barnes  In  the 
leg;  that  the  shot  did  not  seem  to  have  any 
effect  on  Barnes,  and  he  was  still  coming  at 
defendant  with  his  gun  "in  a  killing  posttlou," 
pointed  at  defendant,  but  that  Barnes  never 
got  the  gnn  to  his  shoulder;  that  Barnes  was 
also  carrying  an  autffinatic  RemlngUHi  shot- 
gun. 

Nobody  but  defendant  and  dpc^ased  were 
at  the  immediate  scene  of  the  diflirulty,  but 
Manley  and  Sam  Thompson,  who  were  some 
little  distance  (approximately  30  yards) 
ahead  of  Harrison  and  Barnoa,  testified  in 
substance  that  deceased  bad  a  honthig  sack,  1 


and  Bennle  said  it  was  his,  and  Bennle  ask- 
ed him  for  it  and  deceased  said,  "I  don't 
know  whether  It  Is  yours  or  not,"  and  said : 

"If  it  is  your  sack,  yon  are  not  going  to  get 
it  to-day,  I  am  gcring  to  keep  ft  to-day.  but  you 
maj  get  it  to-morrow."  "Wa  were  in  front, 
and  had  walked  fast  and  gained  on  them,  and 
as  we  went  across  a  fidd  we  came  to  a  ravine, 
and  we  went  across  and  np  the  hill,  and  thej 
were  In  the  center  of  the  ravine,  and  I  heard 
two  shots,  one  right  after  the  other,  and  looked 
around  after  the  last  shot  and  saw  deceased 
falling  to  the  ground,  and  defendant  had  his 
gun  in  his  liand.  We  went  back  to  where  they 
were,  and  deceased's  gun  was  laying  on  tiit 
ground  about  three  feet  from  him.  Deceased 
had  fallen  on  his  right  aide,  and  had  Mood  on 
him." 

There  is  also  some  evldoice  In  the  record 
t^at  deceased  and  defendant  had  quarreled 
some  few  days  before  the  homicide,  and  were 
not  on  very  friendly  terms  with  each  other. 
There  Is  also  evidence  that  after  deceased 
was  wounded,  and  between  the  time  of  the 
shooting  and  his  death,  he  sent  for  defendant, 
and  defendant  went  to  blm  and  assisted  oth- 
ers in  cariDg  for  him. 

B.  L.  Klrby,  of  Wagoner,  for  pialntlir  tn 
error. 

S.  P.  needing,  Atty.  Qtn.,  and  W.  O.  Hall. 
Asst  Atty.  Oen^  for  the  State. 

MAT80N,  J.  (after  stating  the  facte  as 
above).  [1]  It  Is  a  deiAon^ble  thing  that  a  hu- 
man life  should  be  taken  for  no  other  apiiar^ 
ent  reason  than  the  possession  of  an  old  flour 
sack  to  be  carried  on  a  hunting  trip.  The 
evidence  discloses  that  defendant  left  home 
on  the  occasion  of  this  hantii%  trip  before  de- 
ceased left  the  same  premises.  If  defoidsuat 
was  so  greatly  cwoemed  as  to  who  should 
carry  his  hunting  sack,  it  seems  reasonable 
to  believe  he  would  have  taken  it  himself. 
Again,  It  Is  unreasonable  to  believe  that  de- 
ceased would  make  a  deadly  assault  upon  de- 
fendant merely  because  defendant  had  asked 
him  for  the  hunting  sack.  Also,  defendant's 
story  of  how  the  killing  occurred  does  not 
bear  the  earmarks  of  truthfulness  when  he 
states  that  at  the  time  deceased  called  him  a 
son  of  a  bltcb  he,  defendant,  was  1o<AIdk 
down,  that  when  he  turned  and  looked  up  de- 
ceased bad  his  shotgun  'In  a  killing  poeltton." 
All  this  occurred  before  defendant,  according 
to  his  own  statement,  made  any  effort  to 
protect  himself  against  the  alleged  deadly 
assault  of  deceased.  Nothing  Intervened  to 
prevent  deceased,  If  he  had  his  shotgun  "In 
a  killing  position,"  from  shooting  defendant, 
yet  defendant  says,  and  It  is  tincontradlcted. 
that  deceased  did  not  fire  a  single  shot  at  de- 
fendant, although  after  deceased  got  his  gun 
"in  a  killing  position,"  d^endant  mnst  nec- 
essarily have  removed  his  gun  from  under 
his  left  arm  to  his  shoulder  and  flred  two 
times  at  deceased.  AmUn.  defendant  says  tbm 
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llrst  shot  did  not  seem  to  bare  any  ^ect  on 
deceased,  and  tbat  after  deceased  was  hit  In 
the  1^  with  the  first  shot  he  still  advanced 
upcm  defradant,  but  failed  again  to  shoot, 
and  defendant  then  fired  the  second  shot. 
Tb&t  the  killing  occurred  under  snch  drcum- 
sances  la  unreasonable.  Had  such  been  th^ 
truth,  undoubtedly  defendant  would  not  have 
Ured  to'tdl  his  tale.  Both  Manley  and  Sam 
IlKnnps<Hi  testified  tbat  the  two  shots  were 
fired  "<me  Tigtit  after  the  other,"  and  Manley 
Thompson  Is  the  brotber-in-law  of  defendant 

It  Is  cmtemded  that  the  evidence  is  Insnffl- 
dott  to  sustain  the  conviction.  The  Issue  of 
the  gnilt  of  fl^  defoidant  of  the  crime  of 
mnitler  was  not  submitted  to  the  Jury.  Only 
the  questions  of  his  guilt  of  manslaughter  In 
the  first  degree  or  whether  ttie  killing  was 
Justifiable  In  s^-defenae  were  submitted. 
Tlie  trial  court  took  the  most  fbvorable  view 
to  defendant  of  tbe  evidence  In  ttiis  case  in 
submitting  only  the  question  of  gutlt  of  man- 
slaughter In  the  first  degree.  The  Jury  would 
have  been  authorised  to  infer  a  design  to  ef- 
fect death  from  the  fact  of  the  kflllng  Itself, 
and.  further,  premeditation  sofildent  to  con- 
stitute murder  may  be  formed  instantly  be> 
fore  committing  the  act  The  homicide  bwe 
:was  committed  with  a  deadly  weapon,  and  de- 
fendant must  bava  bem  presumed  to  intend 
the  natural  consequences  osnally  Xcdlowlng 
the  use  of  such  a  weapon. 

Furthermore,  the  court  Instructed  by  In* 
stnictlon  Na  3 : 

"If  yon  find  that  deceased  mede  violent  epi- 
thets at  the  time  of  the  shooting  against  de- 
fendant, and  that  beeanse  of  aaeh  words  or 
epitheta  only  defendant  drew  his  gon  and  shot 
deceased,  and  that  thereafter  deceased  died, 
by  reason  of  sach  wonads,  bat  that  defendant 
did  not  intend  to  kin  deceased  when  he  shot 
him,  then  and  in  that  event  defendant  would 
be  gniltT  of  manshraghter  in  the  first  degree 
and  in  snch  event  yon  shoold  find  him  goil^  of 
manslaughter  in  the  first  degree.** 

We  do  not  understand  the  law  to  be  tbat 
the  use  of  violent  epithets  or  threats,  direct- 
ed by  deceased  against  a  defendant  by  rea< 
son  of  whldi  defendant  draws  his  gun  and 
shoots  deceased,  will  mitigate  a  homtcld& 
Evidence  of  threats  are  admissible  when  part 
of  the  res  gests,  and  also  when  there  is  evi- 
dence first  Introduced  tending  to  show  that 
deceased  at  the  time  he  was  killed  was  mak- 
ing some  overt  act  or  demonstration  which 
furnished  def^dant  reasonable  canse  to  be- 
lieve he  .was  In  danger  of  being  killed  or  re- 
ceiving great  bodily  Injury  at  the  hands  of 
deceased.  But  the  fact  that  deceased  called 
defendant  a  "son  of  a  bitch"  would  not  alone 
tend  to  justify  the  use  of  a  deadly  weapon  by 
defendant,  nor  iu  any  way  tend  to  mitigate 
the  d^ree  of  the  homicide  so  as  to  reduce  It 
fnmi  murder  to  manslaughter. 

Apparently  the  state  did  not  urge  a  con- 
viction of  ttits  defendant  of  the  crime  of  mur- 


der,  and  the  foregoing  instruction  is  only  cit- 
ed for  the  purpose  of  showing  that  defendant 
got  the  benefit  of  a  theory  In  mitigation  ot 
the  offense  much  more  favorably  to  him  than 
the  evidence  or  the  law  warrants,  disclosing 
that  if  any  error,  was  committed  In  the  trial 
of  this  case,  it  was  sudti  that  resulted  to  the 
oeneflt  of  defmdant 

[2]  In  connection  with  the  Insnffld^cy  of 
the  evidence,  it  Is  forUier  urged  that  defei^- 
ant  ou^t  not  to  have  been  cmvlcted,  because 
it  is  undisputed  fltat  neither  at  the  wounds 
Inflicfced  vwe  taecessarily  fiital,  and  that 
death  would  not  have  residted  except  for  the 
fact  that  proper  eavs  was  not  taken  of  the 
wounds,  and  Uiat  Si^tlo  poisoning  set  up  in 
the  wounds,  death  resulting  from  the  poison- 
ing and  not  because  of  the  fiital  nature  of  the 
wounds  themselves.  Tbe  wounds  cauffid  the 
poisoning  to  set  1^1.  DaCendant  cannot  escape 
responsibility  for  tlie  deatb  because  of  the  In- 
tervening cause  of  the  poisoning.  Such  Is 
not  the  mle  in  thla  Jurisdiction.  The  rule 
here  Is  as  stated  In  21  Gyc.  700: 

"Si  a  wound  or  other  Injnty  cause  a  diseasst 
sndi  as  gangrene,  empyema,  erysipelas,  pneu- 
monia, or  the  like,  from  which  deceased  dies, 
he  who  Inflicted  the  wound  or  other  injury  is 
responsible  for  the  death.  *  *  *  He  who  in- 
flicted the  injury  is  liable  even  tbongh  the 
medical  or  surgical  treatment  which  was  the 
direct  cause  of  the  death  was  erroneous  or 
unskillful,  or  although  the  death  was  due  to 
negUgence  or  faHure  by  the  deceased  to  pro- 
cure treatment  or  take  proper  care  of  the 
wound." 

See.  alsot  Bish<9  State,  73  Ark.  568,  84 
S.  W.  707 ;  Crum  v.  State,  64  Mlas.  1, 1  South. 
1.  60  Am.  Rep.  44;  EeUey  v.  State,  53  Ind. 
311;  State  v.  Foote,  58  S.  C.  218,  36  8.  E.  561. 

The  only  near  exception  to  the  above  rule 
Is  found  in  the  state  of  Texas,  where  by  sta^ 
ute  It  is  provided  that  upon  the  Indiction  of 
a  wound  not  necessarily  fatal,  If  by  groes  neg- 
ligence on  the  part  of  the  i)erson  who  receiv- 
ed the  wound  or  persons  having  his  custody, 
the  person  wounded  is  permitted  to  die  by 
gross  negligence,  the  person  Inflicting  such 
wound  cannot  be  held  guilty  of  homidda, 
But  as  there  was  no  showing  of  gross  negli- 
gence  on  the  part  of  the  person  Injured  In 
this  case,  that  rule  could  not  even  be  Invoked 
were  such  a  stetote  in  eflfect  In  this  state. 
On  the  contrary,  It  Is  shown  that  deceased 
was  treated  by  a  regularly  licensed  physician, 
upon  whose  snggestlon  deceased  was  taken  to 
a  hospital  in  the  city  of  Muskogee  for  treat- 
ment, at  which  place  he  died. 

[3]  CKtain  objections  are  urged  to  one 
paragraph  of  the  court's  instructions.  We 
have  carefully  examined  the  Instructions  as 
a  whole,  and  find  them  more  favorable  to  de- 
fendant than  the  law  and  evidence  in  this 
case  would  warrant  Defendant  was  found 
guilty  only  of  manslaughter  in  the  first  de- 
gree, and  the  punishment  to  be  imposed  was 
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fixed  by  the  jory  at  five  years'  imprisonment 
In  the  state  penitentiary,  practically  the  mini- 
mum for  such  offense.  When  the  instroctlons 
are  considered  as  a  whole,  If  it  be  admitted 
that  certain  paragraphs  when  considered  sep- 
arately were  tedinif^Uy  incomplete,  it  cannot 
be  said  that  the  charge  as  a  whole  deprived 
defendant  of  any  constitutional  or  statutory 
r^t,  or  resulted  in  a  miscarriage  of  justice. 

After  a  foU  consideration  of  all  points 
,  urged  by  counsel  for  defendant  and  assign- 
ed as  reasons  for  reversal  of  the  jn^ment, 
we  conclude  that  none  of  the  errors  c<miplaln- 
ed  of  were  such  as  to  deprive  the  accused  of 
that  fair  and  Impartial  trial  whi<ai  is  ac- 
corded under  the  Gonstitntlon  and  laws  of 
this  state. 
■  Judgment  affirmed. 

DOYLE,  P.  J.,  and  BESSET,  concnr. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  V.  DUGAN 

et  al.    (No.  2320.) 

(Sopreme  Goart  of  New  Mexico.   Jan.  16, 
1921.) 

(Byllahua  hy  A«  Court) 

Case  followed. 

Dagan  v.  Montoya,  24  N.  M.  102,  178  Pae. 
lis,  followed. 

Appeal  from  District  Court,  McKinley 
County;  Raynolda,  Judge. 

Action  by  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company  against  Sarah  Dogan 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants aK)eaI.  Affirmed. 

H.  B.  Jamison,  of  Albnquerane,  and  A.  T. 
Hanuett  and  jB7.  A.  Hartln,  both  of  Gallup, 
for  appellants. 

C.  M,  Botta,  W.  a  Reld,  and  George  S. 
Downer,  all  of  Albuquerque,  for  appellee. 

ROBERTS,  C.  J.  The  decision  of  this  court 
in  the  case  of  Dngan  v.  Montoya,  24  N.  M. 
102,  173  Pac.  U8,  Is  controUhig  In  this  case, 
and  requires  the  affirmance  of  the  Judgment  of 
the  lower  court.  The  law  and  facts  are  the 
same  In  both  cases.  Appellants  argue  that 
the  court  in  that  case  did  not  consider  and 
decide  the  question  as  to  whether  the  gran- 
tees of  the  quarter  section  of  land  involved 
were  the  owners  of  the  reversion  of  the  27.72 
acres  claimed  by  the  railroad  as  station 
grounds,  and  as  such  had  a  right  to  litigate 
out  with  the  railroad  the  question  as  to 
whether  it  required  the  land  claimed,  or  had 
forfeited  the  same  by  nonuser.  In  the  case 
r^ened  to  we  said : 


"In  the  case  of  Oregon  Short  line  v.  Stalk- 
er. 14  Idaho,  362,  94  Pac.  56,  it  was  Btated  that 
the  only  person  who  was  in  a  position  to  take 
advantage  of  the  forfeiture  of  tiie  right  of  way 
was  the  United  States  government." 

We  there  clearly  held  that  they  bad  no 
such  right,  and  this  view  is,  we  believe,  sup- 
ported by  all  the  authorities. 

The  judgment  is  affirmed. 

PABEEB,  3.,  concurs. 

RATNOLDS,  J.,  paving  heard  Oie  oaae 
below,  did  not  participate  In  this  oplnbai. 


FIRST  NAT.  BANK  OF  ALBUQUERQUE  T. 
8TALEY  et  al.    (Not,  2478-2479.) 

(Sopreme  Court  of  New  Mexico.   Feb.  0^ 
1921.) 

(SyUaiut  by  t\e  Court.) 

Appeal  ,and  error  <6=»907(2)— Fladisgs  will  be 
assumed  correct  in  absence  of  evidence. 

In  the  absence  of  the  evidence,  the  findings 
of  the  trial  court  will  be  assumed  to  be  cor- 
rect. 

Appeal  from  District  Court,  Bernalillo 

County;  Hlckey,  Judge. 

Actions  by  the  First  National  Bank  of 
Albuquerque  against  William  L.  Staley  and 
another:  Judgment  for  plaintiff  in  eadi 
case,  and  defendants  appeaL  Affirmed. 

B.'W.  Dobsou  and  Geoi^e  C.  Taylor,  both 
of  Albuquerque,  for  appellants. 

A.  B.  McMilleu,  of  Albuquerque  for  ap- 
pellee. 

ROBERTS,  J.  The  above  cases  can  both 
be  disposed  of  In  one  oplnl<ni.  They  are 
both  appeals  prosecuted  from  separate  Judg- 
ments of  the  district  court  of  Bernalillo 
county. 

In  the  first  numbwed  cause  the  appellee 
brought  suit  against  appellants  to  recover 
on  a  promissory  note  executed  to  the  ap- 
pellee by  Staley,  secured  by  a  thousand  dol- 
lar registered  Liberty  Bond  as  collateral. 
The  bond  stood  In  the  name  of  the  corpora- 
tion appellant,  and  It  was  alleged  that  the 
m<Hiey  was  borrowed  for  the  use  and  benefit 
of  the  corporation,  and  the  proceeds  were 
credited  to  the  account  of  the  corporation  and 
expended  by  It,  and  that  it  had  pledged  the 
bond  as  collateral.  The  complaint  set  up 
that  the  collateral  was  ineffective  because 
the  bond  had  not  been  transferred  as  re- 
quired by  the  rules  and  r^iulatlons  of  the 
treasury  department,  and  the  object  of  the 
suit  was  to  compel  the  proper  transfer  of 
the  bond;  It  having  been  alleged  that  the 
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note  was  due  and  tmiwld.  The  all^tlomi 
of  the  CDmplftint  were  denied  b7  tbe  answoTt 
and  findings  tact  were  made  the  conrt, 
npon  whldi  judgment  was  entwed  granting 
appellee  the  relief  prayed. 

Tbe  seomd  nnmbered  cause  of  acMoo  was 
a  snlt  to  foredose  a  chatty  mortgage  filed 
the  appellee  against  the  appellants,  and 
on  cross^mplalnt  of  the  defendant  Gny  U 
Rogers  against  ai^lants  for  money  had 
and  receSred.  Upon  Issue  Joined  trial  was 
bad  imd  judgment  was  entered  against  the 
aivelbinta  In  tKvm  of  the  First  National 
Bank,  and  also  .In  favor  of  Gay  L.  Bogers 
on  his  croes-oomplalnt. 

In  both  cases  the  ^findings  folly  supported 
the  judgment  rendered.  In  neither  case  did 
appellants  incorporate  in  the  transcript  the 
evidence  npon  which  the  court  based  Its 
findings.  The  rule  Is  universal  that  In  the 
absence  of  the  evidence  It  Is  to  be  presumed 
that  the  fludli^  of  fact  were  supported  and 
jnstlfled  by  the  evidence.  The  appellant 
argues  a  great  many  queaticms,  but,  as  they 
all'd^rad  moT«  or  less  upon  the  evidence, 
whldi  Is  not  here,  th«y  will  not  be  coa- 
aWered. 

The  Judgment  In  both  cases  was  correct 
under  the  findings,  and  for  this  reasm  such 
Judgment  will  be  afflimed:  and  It  18  bo 
ord^ed. 


ABEYTIA  V.  GIBBONS  GARAGE  OF  MAQ- 
DALENA.    (No.  2394.) 

(Bm>reme  Court   of  New   Mexico.  July  14, 
1920.    On  Rehearing  Jan.  22,  1921.) 

(Syllabua  ly  the  Court.) 

1.  Coaatltntienat  law  «=»48-~Of  two  possllit« 
ooBstmotloM  that  which  holds  statute  valid 
will  bo  adopted. 

When  a  statute  te  sueceptible  of  two  con- 
atmctions,  one  of  which  supportB  tbe  act  and 
gives  it  effect  and  the  other  renders  it  uncon- 
■titntional  and  void,  the  former  will  be  adopted. 

2.  Uvery  stable  and  garaoe  keepers  «=>8<l)— 
Statute  givlnfl  Men  oa  automobile  for  sup- 
plies will  be  construed  to  be  valid  where  pos- 
sible. 

Sections  3333-  and  S339,  Code  1815.  as 
amended  by  chapter  65.  Laws  1917,  could  rea- 
sonably be  construed  to  provide  for  a  lien  up- 
on an  antomobile  tor  supplies,  etc,  furnished 
the  owner,  only  so  long  as  such  antomobile  re- 
mained In  the  possession  either  the  garage 
owner  or  the  owner  ot  the  automobile  or  a 
purchaser  with  notice;  and  such  a  construction 
would  be  adopted,  were  it  required  in  order  to 
Whold  the  constitationaUty  of  the  act, 

3.  Appeal  and  error  «=»g07<3)— When  agreed 
statesient  of  faots  Is  not  la  reoord,  every 
preauMptlon  Is  la  favor  of  Judgmant. 

Without  the  MMcd  written  statement  of 
facta  upon  which  the  case  was  submitted  to 


the  trial  court  being  incorporated  In  the  rec- 
ord before  this  court,  every  presumption  in  fa- 
vor of  the  correctness  and  regularity  of  the 
judgment  of  the  trial  court  will  be  Indulged  on 
appeal. 

4.  Appeal  aad  error  «a3lOIO(l)— Fladlngi  aot 
dlstarbad  anlsss  not  sappsrtsd  by  sabstaa- 
tlal  evMenoe. 

The  findings  of  the  trial  court  will  not  be 
disturbed  on  appeal  unless  it  is  shown  that  th^ 
are  not  supported  by  substantial  evidence. 

On  Rehearing. 

5.  Ballmeat  «a>l8(3)— Lisa  for  repalra  of  aa- 
toBiobllo  depepda  posaasslea  as  against 
bona  ffda  parohasor. 

Sections  22  and  26,  e.  66,  Laws  1917,  con- 
strued, and  held,  that  the  lien  of  a  garage  own- 
er for  repairs  furnished  and  of  a  workman  for 
labor  performed  on  an  automobile  is  in  force 
after  possession  of  such  automobile  is  volan- 
tarily  enrrendered,  only  as  to  aucb  owner  and  . 
those  with  notice  thereof,  and  is  not  effective 
as  to  innocent  purchasers  without  notice. 

Appeal  from  District  Court,  Socorro  Coun- 
ty ;  Merritt  0.  Mecfaem,  Judge. 

Actl<m  by  Manuel  D.  Abeytla  against  the 
Gibbons  Oarage  of  ICagdalom.  Jodgmeot 
tor  defendant,  and  plalntUF  appeala.  Rerers- 

ed  and  rrananded,  with  instmctiotta. 

M.  C.  Spicer,  of  Socorro,  for  api»ellant. 
Campbell  St  Bnntfm,  of  Socorro^  tor  ap- 
pellee. 

BRATSON,  District  Judge  The  appellant 
instituted  this  case  In  the  district  court  of 
Socorro  county  against  the  appellee  In  re- 
ple^n  to  recover  the  poBsesslon  of  a  certain 
described  automobile  alleged  to  be  owned 
by  him  and  to  be  wrongfully  and  unlawfully 
detained  by  the  appellee.  In  its  aiuw'er 
filed  the  appellee  denied  that  appellant  was 
the  owner  of  the  antomobUe  in  questicm ;  de- 
nied that  It  bad  ever  wrongfully  and  un- 
lawfully detained  the  same  from  him ;  and 
further  pleaded  as  an  afllrmative  defense 
that  on  divers  dates  between  April  22.  IftlS, 
and  May  27, 1918,  one  Bob  Suthem,  who  then 
owned  said  automobile,  brought  It;  to  ap- 
pellee^ garage  situated  in  Magdalena,  N. 
M.,  and  at  his  request  It  furnished  there- 
for certain  oils,  lubricants,  and  accessories, 
and  made  certain  repairs  thereon,  of  the 
reasonable  value  of  fl28.30,  upon  which 
^1.30  had  been  paid,  reducing  the  amount 
due  to  f97,  an  Itemized  statement  of  which 
was  attached  to  said  ideading.  The  apptilee 
prayed  judgment  In  this  amount,  togetlier 
with  the  establishment  and  foreclosure  of 
its  lien  upon  said  vehicle. 

To  this  answer  the  plaintiff  replied,  in 
which  he  denied  that  appellee  had  furnish- 
ed such  supplies  and  made  such  repairs,  and 
further  denied  that  It  had  any  lloi  what- 
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ever  on  tbe  automobile.  He  further  alleged 
that  on  October  16,  1918.  he  bought  the  car 
from  one  E.  AC.  Baca,  who  then  owned  It, 
and  that  he  had  owned  the  same  ever  since 
that  date ;  that  at  the  time  of  such  purchase 
appellant  had  no  notice  or  knowledge,  either 
constructive  or  otherwise,  that  the  app^lee 
had  or  claimed  any  lien  whatever  <hi  the  car ; 
that  If  appellee  ever  had  a  lien  thereon  It 
had  waived  the  same  by  anbsequently  part- 
ing with  the  possession  of  it.  He  farther 
pleaded  that  if  appellee  claimed  a  lien  on 
snch  property  nnder  the  provisions  of  chap- 
ter 65,  Laws  of  1917,  after  parting  with  the 
possession  thereof  as  against  him,  he  being 
an  Innocent  purchaser  wlthont  notice  of  snch 
lien,  that  the  said  act  of  tbe  Legislature 
is  void,  because  It  is  violative  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States,  as  well  as  section  18,  article  2, 
of  the  Constitution  of  the  state,  In  that  it 
'seeks  to  d^uive  persons  bf  their  property 
without  due  process  of  law.  The  new  matter 
In  the  reply  was,  of  course,  denied  by  vir- 
tue of  the  statute. 

The  case  was  submitted  to  the  trial  court 
npon  an  agreed  stat^ent  of  facts  ta  writ- 
ing, signed  by  tbe  attorneys  for  the  respec- 
tive parties.  Cp<m  the  pleadings  and  this 
agreed  statement  of  facts,  the  trial  court, 
without  making  spedai  findings  of  fact  m- 
ccmduslona  of  law,  rendered  judgment  in 
favor  of  the  appellee  and  against  the  appel- 
lant and  the  suretleB  upon  his  replevin  bond 
In  the  sum  of  f97,  with  the  provision  that 
such  Judgment  might  be  liquidated  by  deliv- 
ering the  automobile  to  the  appellee  within 
20  days  after  the  rendition  of  the  judgment, 
in  which  event  It  should,  in  a  spedfled  man< 
ner,  sell  It,  and  after  paying  the  costs  and 
the  Judgment  the  balance.  If  any,  should  be 
paid  to  the  appellant.  If  the  automobile  was 
not  80  delivered  within  the  mentioned  time, 
then  the  Judgment  rendered  should  become 
a  personal  one  and  encatlon  shoold  issue. 
From  this  Judgment  the  appellant  has  ^et- 
fected  this  appeal. 

There  are  but  two  assignments  of  error  pre- 
sented, namely:  (1)  Tbat  the  trial  court  erred 
In  holding  that  the  lien  of  appellee  could  be 
oiforced  as  against  the  appellant  who  was  an 
innocent  purchaser  of  the  property  for  value 
and  without  notice  of  such  lien ;  (2)  that  If 
chapter  6S,  Laws  1917,  intended  to  provide 
for  the  enforcement  of  liens  on  motor  vehicles 
after  title  had  passed  to  third  persons  with- 
out notice  of  such  Hen,  the  same  Is  uncon- 
stltntlonal  because  It  violates  the  Fourteenth 
Am«idment  to  the  Constitution  of  the  United 
States  and  section  18,  article  2,  of  the  Con- 
8titutl<m  of  the  state  of  New  Mexico,  be- 
cause It  deprives  persona  of  th^  property 
without  due  process  of  law. 

Appellant  contends  that  chapter  6S,  Laws 
1917,  Is  unconstitutional  If  construed  to  pro- 
vide for  ^e  enforcement  of  motor  vehicle 
Ueaa  after  title  and  possession  had  passed 


to  third  persons  wlthont  notice  (tf  sadt  Uena. 
The  pertinent  sections  of  chapter  65  are  sec- 
tions 16  and  22,  b^ng  amendatory  to  see- 
tions  3333  and  8839,  Code  1916,  wMch  read 

as  follows: 

"Sec.  16.  All  ardsaos  and  mechanics  shall 
have  a  lien  on  things  made  or  repaired  by 
them,  for  the  amount  dne  for  their  work,  and 
may  retain  possession  thereof  untU  said  amount 
is  piUd,  and  any  perEon,  company  or  corpora- 
tion who  stores,  maintains,  keeps,  or  repairs 
any  motor  vehicle,  or  furnishes  gasoline.  oOs 
or  lubricants,  accessories  or  other  supplies 
therefor,  at  the  request  or  with  the  consent  of 
the  owner,  or  its  or  his  representativeB,  wheth- 
er such  owner  be  a  conditional  vendee  or  a 
mortgagor  remaining  in  possession  or  other- 
wise, shall  have  a  lien  upon  such  motor  vehicle 
or  any  part  or  parts  thereof  for  the  sum  dne 
for  such  storhig,  maintaining,  keeping  or  re- 
pairing of  such  vehide,  or  for  labor  famished 
thereon,  or  for  gasoline,  oils,  lubricants  or  oth- 
er supplies  furnished  therefor,  and  for  all  costs 
incurred  in  enforcing  such  lien,  and  may  de* 
tain  such  motor  vehicle  at  any  time  it  is  law- 
fully in  liis  possessicm  until  such  sum  is  paid." 

"Sec  22.  Any  person  acquiring  a  lien  under 
the  provisions  of  this  article  shall  not  lose 
such  lien  by  reason  of  allowing  the  vehide, 
animal  or  any  oUier  chattel  upon  whldi  he  has 
a  lien  hy  reason  of  allowing  the  same  to  be  re- 
moved frwn  the  contrd  of  snch  person." 

[1 ,  J]  Where  a  statute  is  susceptible  of  two 
constructions,  <me  of  which  supports  the  act 
and  gives  it  efCect  and  the  other  renders  It 
unconstitutional  and  void,  It  Is  the  duty  of 
the  court  to  adopt  that  construction  whldi 
will  uphold  the  constitutionality  of  tbe  stat- 
ute. State  ex  rel.  Clancy  v.  Hall,  State  Treas- 
urer, 23  N.  M.  422,  168  Pac.  715 ;  Lucero  v. 
Marron,  17  N.  M.  304,  128  Pac  485 ;  SedU- 
lo  V.  Sargent,  24  N.  M.  833.  171  Paa  790. 
This  statute  then  should  not  be  construed  as 
affecting  the  rights  of  innocent  purchasers 
without  notice  of  the  lien  If  such  a  constmo- 
Hon  woxild  render  it  unwmstitutlonal,  unless 
the  language  of  the  statute  dearly  requires 
such  construction.  It  might  reasonably  be 
said  that  section  33S9  simply  changed  the  gen- 
eral rule  of  law  to  the  effect  that  parting 
with  possession  of  the  cbattel  upon  which 
the  lien  was  Imposed  constituted  a  waiver  of 
the  lien,  and  wag  evidently  enacted  In  recog- 
nition of  tbe  lisual  custom  of  garage  men, 
by  which  the  owner  stores  his  car  In  a  pub- 
lic garage,  purchases  gasoline  and  oil  and 
oftentimes  accessories  from  the  garage  own- 
er, and  front  time  to  time  takes  the  motor  or 
vehide  out  and  uses  it  in  the  pursuit  of 
business  or  pleasure  and  returns  It  to  the 
garage.  The  act  of  the  owner  in  taking 
possession  of  the  automobile  with  the  con- 
sent of  the  garage  owner  does  not  constitute 
a  waiver  of  the  lien  under  this  section. 

The  language  of  the  latter  portlcm  of  sec* . 
tlou  3338  is  susceptiUe  of  two  conatmctiona: 
(1)  ^at  It  was  intendet)  tbs  Uea  ahoold 
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apply  as  against  tbe  innocmt  parcbasers 
■withont  notice ;  and  (2)  that  the  Hen  was  to 
be  effective  only  so  long  as  the  garage  owner 
retained  possession  of  the  automobile,  or  ao 
long  as  title  was  in  the  owner  for  whom  the 
■applies,  etc^  were  furnished,  or  as  against 
a  purchaser  with  notice. 

If  the  first  construction  r«idered  the  stat- 
ute unconstitutional,  which  we  do  not  decide, 
then  clearly  It  would  be  the  duty  of  the  court 
to  adopt  tbejast  suggested  construction. 

[S]  2.  The  agreed  written  statement  of 
facta  upon  which  the  case  was  submitted  to 
and  decided  1^  the  trial  court  was  not  in- 
corporated in  the  transcript,  and  hence  is 
not  before  this  court.  With  the  Tarioos  la- 
snes  of  fact  made  the  pleadings,  and  with 
the  record  before  ua  In  this  Incwiptete  man- 
ner, ertty  presumption  in  favor  of  the  cor- 
rectness and  regularity  of  the  Judgment  of 
the  trial  court  will  be  Indulged  by  this  court. 
Street  t.  Smith,  15  N.  M.  66,  103  Pac.  644. 
Without  tlie  evidence  adidnced  upmi  the  trial 
of  the  case  before  us,  and  the  graieral  find- 
ing against  the  appellant  being  eguivaloit  to 
a  finding  against  him  on  every 'material  con- 
troverted issue  necessary  to  uphold  the  Judg- 
ment, we  ttiink  such  finding  is  conclusive 
against  the  appellant  In  Jahren  v.  Butler 
et  al.,  20  N.  M.  119,  147  Pac.  2S0,  this  court 
said: 

"The  testimony  In  the  present  case,  on  which 
this  finding  Is  based,  is  not  included  in  the 
transcript,  and  la  not  before  tiie  court,  and  the 
findlBc  in  this  respect  Is  therefore  eondnilve.** 

[4]  8.  We  think  this  mle  Is  decisive  of  this 
case.  We  are  unable  to  determine  what  the 
trial  court  found  the  facts  to  be.  The  trial 
Judge  may  have  found  that  at  the  time  ai>- 
I)ellant  purchased  the  automobile,  the  appel- 
lee had  and  held  Its  lien  thereon,  and  that 
appellant  had  full  knowledge  thereof,  in 
which  event  no  other  correct  Judgment  could 
have  been  rendered.  It  has  been  the  set- 
tled rule  of  this  court,  announced  In  numer- 
ous cases,  that  the  findings  of  tbe  trial  court 
will  not  be  disturbed  on  appeal  unless  there 
is  no  substantial  evidence  to  support  the 
same.  A  citation  of  the  many  cases  so  hold- 
ing Is  unnecessary.  In  view  of  the  condition 
of  this  record  we  are  unable  to  sustain  ap- 
pellant's first  assignment  of  error,  and  it  be- 
comes unnecessary  to  decide  the  question 
presented  by  his  second  assignment. 

For  the  reasons  stated,  the  Judgment  of 
tbe  trial  court  will  be  affirmed;  and  It  la 
BO  ordered. 

ROBERTS  and  RATNOLDS,  JJ..  concur. 

On  Rehearing. 

BRAGTTON,  District  Judge.  [S]  In  tbe  for- 
mer opinion  we  held  that  we  were  precluded 
on  account  of  the  Incomplete  condition  of  the 
record  befottt  us  from  considering  tbe  flnt 


question  presented,  to  wit,  that  the  trial 
court  erred  In  holding  the  lien  claimed  by 
the  app^ee  on  the  automobile  should  be  en- 
forced as  against  the  appellant,  who  was 
an  Innocent  purchaser  thereof  for  value  and 
without  notice  of  said  Hen.  The  Incomplete- 
ness of  the  record  consists  In  the  failure  to 
include  therein  the  original  stipulation  of 
tects  upon  which  the  case  was  submitted 
to  the  trial  court,  and  with  this  condition  ob- 
taining we  held  that  every  presumption  In 
favor  of  the  correctness  and  regularity  of 
the  Jndgm«it  should.be  indulged.  We  fur- 
ther said  that  the  trial  court  may  have  found 
as  a  fact  that  the  appellant  purchased  the 
automobile  with  knowledge  ot  appellee's  Hen. 

In  his  moticni  for  rehearing  appellant  con- 
cedes the  record  to  be  as  stated,  but  he  now 
contends  that  It  Is  affirmatively  stated  In  the 
briefs  of  both  appellant  and  appellee  that  at 
the  time  appellant  purchased  the  automo- 
bile he  had  no  knowledge  of  appellee's  al- 
lied lien,  and  hence  this  court  should  re- 
gard tbe  same  as  aq  admitted  or  conceded 
ftict.  Tbe  statement  of  facts  contained  In 
appellant's  brief  contains  the  following: 

"The  plaintiff  did  not  retain  possession  of  the 
automobile,  but  permitted  the  aaid  Bob  South- 
ern to  take  it  from  its  garage  after  the  re- 
pairs, oil,  lubricants,  etc.,  were  foraished  him; 
Oiat  some  time  about  the  IBtli  day  of  October, 
1918,  defendant  pnrcltaaed  the  automoUle  in 
question  from  one  D.  M.  Baca,  who  was  at 
said  time  the  owner  thereof;  that  since  said 
date  defendant  has  been  tbe  owner  of  aaid  auto- 
mobile, and  retained  possession  thereof  up  unUS 
It  was  taken  from  him  by  plaintiff  at  Magda- 
leoa,  N.  M.  Defendant  thereupon  filed  a  re- 
plevin salt  and  took  possession  of  the  automo- 
bile in  question  under  a  writ  of  replevin.  At 
the  time  defendant  purchased  the  said  auto- 
mobile, he  had  no  notice,  eitiier  constructive 
or  otherwise,  that  plaintiff  had  any  claim  of 
lien  on  said  automobile." 

The  pertinent  part  of  thd  statemott  of 
facts  In  tbe  appellee's  Inlef  Is: 

"That  case  was  heard  by  the  coart  below  on 
an  agreed  state  of  facta  wherein  it  appeared 
that  defendant,  covering  a  period  of  time  from 
Apnl  22,  to  May  22,  191S,  at  his  request,  far- 
□isbed  to  Bob  Southern,  the  then  owner  of  the 
automobile  in  question,  oils,  lubricants,  and 
supplies,  made  repairs,  and  performed  labor  on 
and  for  the  car;  that  defendant,  at  the  time 
of  furnishing  the  supplies,  repairs,  and  per- 
forming the  labor,  did  not  retain  possession  of 
the  car,  but  afterwards,  the  car  lawfully  com- 
ing into  his  possession,  withheld  same  for  such 
farnistiiDgs  and  labor,  and  was  so  holding  it 
when  plaintiff  instituted  this  replevin  suit; 
that  at  the  time  of  so  regaining  and  having 
lawful  poBsesaion  of  the  car  it  had  been  80I4 
to  plaintiff,  and  that  he  (plaintiff)  had  no  no- 
tice of  such  furnishing  by  defendant  and  Hen 
claimed  by  him." 

It  Is  apparent  from  the  quoted  parts  of 
the  brleft  of  both  parties  that  it  is  conceded 
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appellee  furnished  the  oils,  lubricants,  and 
accessories  for  and  made  repairs  on  the 
automobile  as  alleged;  that  it  did  not  re- 
tain possession  of  said  car,  and  after  part- 
ing with  such  possession  the  app^ant,  With- 
out notice  of  such  Hen,  purchased  it  These 
facts  stated  by  counsel  in  their  briefs  will 
be  considered  by  us  the  same  as  an  admis- 
sion made  on  the  trial  of  the  case  In  the 
trial  court  Territory  t.  Bd.  Co.  Com'rg,  13 
N.  M.  89,  79  Pac  709;  Springer  v.  Wasson, 
25  N.  M.  379,  183  Pac.  398.  We  wIU  there- 
fore proceed  to  determine  the  question  now 
presented,  which  we  declined  to  decide  In 
the  original  opinion  for  the  reasons  stated. 
It  Is  well  settled  that  at  common  law  the 
right  of  a  mechanic  or  repair  man  to  a  lien 
upon  an  article  repaired  is  dependent  upon 
his  actual  and  continued  possession,  and  If, 
after  acquiring  such  lien,  he  Toluntarily  sur- 
renders possession  of  the  repaired  article,  the 
Hen  becomes  extinguished.  Berry  on  Auto- 
mobiles, fi  765;  Hlner  et  al..  v.  Pitts  et  al, 
89  Or.  602,  175  Pac.  133 ;  Crucible  Steel  Co. 
of  America  v.  Polack  Tyre  &  Robber  Co^  92 
N.  J.  Law,  221,  104  AU.  324. 

Prior  to  the  enactment  of  chapter  65. 
Laws  1917,  we  had  no  statute  giving  a  garage 
or  repair  man  a  Hen  for  repairs  furnished, 
or  work  performed;  buC  tiie  same  was  a 
common-law  l}en,  and  was  therefore  depend- 
dent  upon  the  Uenholder  keeping  and  retain- 
ing continued  possession  of  the  antomoblle 
repaired  or  woifeed  on.  Sectloo  22  of  the  act, 
which  Is  quoted  to  the  original  <q;iinl(xi,  stand- 
ing alone,  is  susceptible  of  two  coostnictlons ; 
the  first  being  that  the  Legislature  intraded 
the  lien,  wnen  once  created,  should  follow  the 
vehicle  and  be  in  force  as  against  Innoc^t 
purchasers  without  notice  thereof,  and  the 
second  being  that  It  Bhoald  apply  and  be  ef- 
fective only  as  to  the  owner  for  whom  the 
supplies  were  furnished  and  work  performed, 
as  well  as  against  purchasers  or  others  with 
notice. 

To  arrive  at  the  legtelattve  Intent,  the  en- 
tire act  may  be  looked  ta  We  think  such 
Intent  Is  plain,  when  this  section  is  read 
in  connection  with  section  26  of  the  act, 
which  Is  as  follows: 

"Whenever  any  person  wishes  to  proceed 
against  any  property  apon  wbich  he  has  a  Ilea, 
by  virtue  of  this  artide,  he  may  commence  his 


Boit  In  the  ordinary  form,  and  shall  have  judg- 
ment against  the  original  debtor  tor  the  amount 
that  iball  be  found  due  him,  and  upon  said 
Judgment  execution  shall  Issoe  as  In  other 
cases  for  the  sale  of  the  property  on  which 
said  lien  has  attached,  and  if  said  property 
does  not  satisfy  said  execution,  other  proper^ 
of  said  defendant  may  be  executed  and  sold  to 
satisfy  the  same." 

By  this  section  the  procedure  to  enforce 
such  a  Ilea  is  prescribed,  and  no  provision  Is 
made  for  making  any  party  a  defendant  In 
such  proceeding,  except  the  owner  who  con- 
tracted the  debt  The  Judgment  authorized 
Is  Hmlted  to  the  original  debtor,  with  the 
farther  provision  that  execution  thereon  as  In 
other  cases  shaH  Issue,  and  If  the  property 
shall  fall  to  satisfy  the  execution,  other 
prt^erty  of  said  defendant  may  be  execut- 
ed. The  use  of  the  words  "other  property  of 
said  defendant,"  when  referring  to  the  origi- 
nal debtor,  evidences  a  clear  Intention  of  the 
Legislature  that  the  property  repaired  or 
worked  npon  shall  then  belong  to  such  origi- 
nal debtor,  and  shall  be  first  exhausted  be- 
fore other  property  belonging  to  him  shall 
be  resorted  to,  thus  clearly  showing  that 
the  Legislature  did  not  have  In  mind  enforc- 
ing such  a  Hen  as  against  any  one  except  the 
original  debtor.  Of  course,  under  the  uni- 
form decisions,  such  a  Hen  would  he  enforce- 
able as  against  purchasers  with  notice  there- 
of. 

We  are  therefore  of  the  (H>hii<xi  that  the 
Hen  given  and  created  by  the  statute  la  en- 
forceable after  possession  of  the  autmnoblle  is 
voluntarily  surrendered  as  to  such  owner 
for  whom  such  repairs  were  furnished  aud 
work  performed,  and  those  with  nottoe  there- 
of, but  not  as  to  Innocent  purchasers  with- 
out notice. 

For  the  reasons  stated,  the  trial  court  er- 
red In  upholding  and  enforcing  the  Ilea  as 
against  the  appelant,  who  was  concededly 
an  Innocent  purchaser  without  notice^  It 
follows  that  the  cause  should  be  reversed  and 
remanded,  with  instructions  to  enter  Jnds- 
ment  for  appellant  in  acccnidance  with  t^ 
views  herein  expressed,  and 

It  la  so  ordered. 

ROBBRTS,  a  J.,  and  IUYNOIJ)S.  ooa- 
cnr. 
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r.  Mnaidpal  corporations  «=a724,  733(2)  — 
"Govern neatal  fanotions"  looludet  malnte- 
■aim  «f  peue,  health,  ud  well-bdai  ef 
oMieiis,  hot  Mt  hnlMlm  of  roads. 

Ordinarfly,  a  munleipalltr  ia  engtsed  In  the 
peif onnaiice  of  "KOTernmental  fonettona''  when 
it  ia  looking  after  the  peace,  health,  and  weU- 
lieing  of  the  dtisena  of  the  state,  and  ia  Dot 
so  engaged  when  it  ie  bailding  or  repairing 
roads  or  streets. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbrasea,  Second  Series,  GoTemmental 
Function.] 

2.  Coantles  «=>I42— May  ho  liable  for  danag- 
es  thoHBh  performing  govoramental  fsaotloo*. 

A  county  may  become  liable  for  damages 
while  engaged  in  the  performance  of  a  strictly 
gOTermnental  function. 

3.  Waters  and  water  eonrses  «=»lie(2)— Sar- 
faeo  mtors  oaaaot  bo  eoovoyod  hy  artMoial 
iNoaaa  oat*  laad  of  others. 

One  may  not  by  artiflclal  means  convey  snr- 
face  and  ontlaw  waters  from  bis  land  and  do- 
pmdt  them  on  the  land  of  others  to  their  dam- 
age. 

4.  Highways  «=»120(2)  —  Deposit  of  sarfaoe 
waters  oollootlae  oa  road  onto  land  of  oth> 
ors  hy  ditch  wrongfol. 

A  county  had  a  right  to  protect  itself 
against  surface  waters  collecting  on  comity 
road  by  the  raising  of  its  road  or  the  building 
of  embankments  npon  its  own  property,  even 
though  the  lands  ot  others  would  be  flooded  to 
their  damage  by  reason  thereof,  but  it  had  no 
right-  to  rid  itself  of  such  snrface  waters  and 
caat  them  onto  the  land  of  others  by  digging  an 
artificial  ditch. 

5.  Waters  and  water  oonrses  €=»I26(3)— In* 
strnetloa  as  to  measure  of  danafes  for  sar- 
faoe  waters  doposltod  oa  plalatiirs  land  hold 
proper. 

In  action  for  damage  to  plaintiff's  land  from 
snrface  water  deposited  thereon  by  means  of 
artificial  ditdi,  instruction  that  measure  of 
damage  la  *Hhe  difference,  If  any,  between  the 
value  of  his  tract  Immediately  before  and  im- 
mediately  after  such  injury  occurred,"  held 
proper  as  against  objection  that  only  the  land 
damaged  should  have  been  referred  to,  since 
any  damage  to  any  portion  of  the  land  will  be 
a  damage  to  Uie  whole  tract. 

Department  1. 

,^M>oal  from  Superior  Court,  Boiton  Ooun- 
ty;  John  Trnaz,  Judge. 

Action  by  E.  H.  Whltealde  against  Benton 
County.  Judgment  for  plalntlfl,  and  defend- 
ant appeals.  Affirmed. 

O.  W.  Hamilton,  of  Prosser,  for  appellant 
McGr^;or  ft  Flrlstoe,  of  Froaaer,  for  re- 
spondent 


(ISE  P.) 

BRIDGES,  J.  The  plaintiff  waa  the  owjier 
of  some  lands  located  In  section  6,  township 
9  north,  range  24,  east  W.  M.,  In  Benton 
county,  Wash.  A  part  of  these  lands  were 
high  and  of  comparatively  little  farming  val- 
ue ;  other  portions  were  low  and  were  good 
for  farming  purposes.  Plaintiff's  chief  crop 
was  alfalfa.  Immediately  to  the  north  of  the 
lands  owned  by  him  was  a  county  road.  At 
a  place  a  little  to  the  west  of  plaintiff's  lands 
the  road  ran  through  some  very  low  land,  or 
what  is  designated  a  "pothole."  At  this  point 
the  road  bad  been  built  up  with  a  view  of 
placing  It  above  such  waters  as  might  gather 
there.  In  the  early  fall  of  1918  there  was  an 
unusual  amount  of  surface  water  in  this  lo- 
cality, and  the  road  where  it  was  built 
through  the  low  lands  was  flooded  to  such  an 
extent  that  it  could  not  be  traveled.  In  or- 
der to  relieve  the  road  of  this  water,  the 
county  caused  a  ditch  to  be  dug  from  the 
southerly  edge  of  the  "pothole,"  or  low  lands, 
through  which  the  road  was  built,  and  ex- 
tended It  southerly  for  a  short  distance 
fliron^  a  natural  barrier  of  rock  and  soil,  so. 
that  the  water  flooding  the  road  was  carried 
off  through  this  ditch  and  emptied  onto  some 
low  lands  adjoining  the  plaintiff's  lands  on 
the  west  causing  thm  to  be  unusually  flood- 
ed, and,  as  a  result,  the  plaintifTs  lands  were 
also  flooded,  damaging  some  bay  whtdi  had 
been  cut  and  left  on  the  ground  and  drown- 
ing out  and  destroying  a  considerable  amount 
of  the  alfalfa  In  the  ground.  The  plaintiff 
began  this  suit  to  recover  damages  of  the 
county  because  of  what  It  had  done.  There 
was  a  verdict  for  the  plaintiff  In  the  sum  of 
$426.  A  demurrer  to  the  complaint  on  the 
ground  that  it  did  not  state  a  cause  of  ac- 
tion was  overruled,  and  at  the  close  of  plain- 
tier's  testimony  defendant  moved  for  a  non- 
suit, and  at  the  close  of  all  the  testimony, 
moved  for  a  directed  verdict,  and  after  the 
verdict  had  been  received,  moved  for  Judg^ 
ment  notwithstanding  the  verdict,  all  of 
which  motions  the  court  denied.  The  de- 
fendant has  appealed  from  the  Judgmrait  en- 
tered on  the  verdict 

[1]  The  appellant  here  first  contends  that 
it  was  Its  duty  under  the  law  to  maintain 
this  road  In  a  passaUe  condition,  and  that 
in  draining  the  water  therefrom  It  was  In  the 
performance  of  a  govermn^tal  duty,  and  for 
that  reason  It  Is  not  liable  in  damages.  In 
the  first  place,  It  may  be  seriously  doubted 
whether,  In  doing  what  it  did,  tate  county  waa 
engaged  in  the  performance  of  a  strictly  gov^ 
emmental  duty.  Ordinarily,  a  monldpaltty 
is  engaged  in  the  performance  of  govern- 
mental functions  when  It  Is  looking  tttex  the 
peace,  health,  and  wtiM)eIng  of  the  dtlzens 
of  the  state,  and  It  is  not  in  the  performance 
of  such  gov^nmental  functions  when  it  Is 
building  or  repairing  roads  or  streets.  In 
the  case  of  Sutton  t.  City  of  Snohomish,  11 
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-WvOl  2«,  80  Pte.  S7S,  48  Am.  St  Bep.  M7, 
thlB  court  said: 

"Id  the  first  place,  we  are  vt  the  opinion  that 
Uie  lading  out,  repairing,  and  controHing  of 
streets  br  a  diartered  mtmieipal  corporation 
docs  not  call  forth  the  exercise  of  strictly  goT- 
emmental  functions.  In  the  performance  of 
sudi  duties,  however  imposed,  the  monidpsl- 
ity  acts  primarily  for  the  benefit  of  the  in- 
habitants of  the  particular  locality.  In  pre- 
eerring  the  peace,  caring  for  the  poor,  prevent- 
ing the  destruction  of  property  by  fire,  and  pre- 
serving the  public  health,  it  asaumes  duties 
vhich  are  said  to  be  in  their  nature  solely  gov- 
ernmental (Jones  on  Negligence  of  Municipal 
Corporations,  ch.  4),  and  for  the  sonezerdse, 
or  negligent  exercise,  of  which  the  corporation 
la  not  generally  liable  to  Individual  citizens. 
,But'the  duty  to  keep  the  streets  in  repair  is  a 
municipal  or  ministerial  duty,  for  a  breach  of 
which  an  action  wfll  lie  in  faror  of  a  party  In- 
jured thereby." 

[2]  However,  In  this  case  it  is  probably  Im- 
material whether  In  doing  what  it  did  the 
flfS>clluit  was  OT  was  DOt  engaged  in  the  per^ 
formance  of  strictly  goTemmental  fnnctions. 
Under,  the  dectaloiia  of  tlUa  court,  it  would 
be  liable  In  a  propOT  case  in  any  event  We 
have  consistently  held  that  a  strictly  munic- 
ipal corporation,  such  as  a  city,  Is  not  liable 
in  damage  brought  about  while  it  Is  engaged 
In  the  performance  of  strictly  governmental 
functions.  But  we  hare  refused  to  apply  this 
rule  to  countiea  and  school  districts.  The  re- 
sult is  that  it  is  the  settled  law  In  this  state 
that  a  county  Is  liable  for  damages,  under 
proper  facts,  whether  it  is  engaged  in  car- 
rying out  a  strictly  ministerial  duty  or  a 
strictly  governmental  function. 

It  is  asserted  In  the  briefs  that  there  is  no 
real  ground  upon  which  to  base  the  distinc- 
tion we  have  drawn  between  dtles  and  coun- 
ties, and  we  are  asked  to  abandon  our  cases 
which  hold  that  counties  may  become  liable 
in  damages  resulting  from  the  performance 
of  strictly  governmental  functions.  In  the 
case  of  Howard  v.  Taooma  School  Dlst.,  etc., 
88  Wash.  167.  152  Pac.  1004,  Ann.  Cas.  1917D, 
792,  we  were  urged  In  the  same  direction. 
There  we  reviewed  In  detail  all  of  our  deci- 
sions on  this  question  and  approved  them. 
It  Is  now  the  settled  and  fixed  law  In  this 
state  that  a  county  may  become,  and  a  city 
is  not,  liable  for  damages  done  while  engaged 
in  the  performance  of  a  strictly  governmen- 
tal function. 

[3]  But  It  is  argued,  by  the  appellant,  that 
the  waters  which  gathered  on  the  road  were 
surface  and  outlaw  waters,  and  that  it  had  a 
right  to  protect  Itself  against  them.  In  a 
great  many  cases  we  have  laid  down  the  gen> 
eral  rule  for  which  the  appellant  contends; 
but  there  is  one  exception  to  that  general 
rule  which,  In  this  state,  Is  as  well  establish- 
ed as  the  rule  Itself,  and  that  is  that  one  may 
not  by  artificial  means  convey  surface  and 
outlaw  waters  from  his  land  and  deposit 
them  on  the  land  of  others  to  their  damage. 


The  latest  case  out  of  this  oourt  on  the 
queatlxm  Is  Morton  t.  Hines,  192  Pa&  1016. 
There,  in  discussing  this  Identical  question, 
we  said: 

"In  these  cases  the  owners  of  property 
Bought  to  rid  their  lands  of  surface  and  perco- 
lating waters,  and  more  or  less  permanent  wa- 
ter beds,  whidi  were  wont  by  nature  to  o^ect 
or  rest  thereon,  by  confinbig  the  water  to  arti- 
ficial channels  and  casdng  it  in  a  bodly  on  the 
lands  of  the  adjoining  proprietors.  In  the 
present  case,  and  in  the  several  cases  we  have 
cited  as  analogous  in  principle,  the  proprietors 
were  but  fencing  their  own  lands  against  the 
encroachment  of  surface  waters  arising  from 
sources  apart  and  away  therefrom.  Owing  to 
these  differences  in  the  facts,  this  court  has 
applied  to  them  different  prindi^es  tA  law, 
holding  in  the  one  class  of  cases  that  the  acts 
were  wrongful  and  subject  to  restraint  by  the 
courts,  and  in  the  other  that  the  land  pr^rie- 
tors  acted  within  their  just  rights." 

In  the  case  of  Noyes  t.  Cosselman,  20 
Wash.  635,  70  Paa  61,  92  Am.  St  Bep.  987, 
this  court  said: 

"When  the  waters  are  confined  by  natural 
barriera,  so  that  the  same  do  not  run  from 
such  confinement  naturally,  th,e  appellant  may 
not  construct  a  ditch  on  his  own  land  bo  as 
to  cast  the  waters  which  do  not  naturally  pass 
therefrom  onto  bis  neighbor,  to  the  material 
injury  of  such  neighbor.'' 

See,  also,  Wood  t.  Tacoma,  66  Wash.  206, 
m  Pac.  859;  Peters  t.  Lewla,  28  Wash.  366, 
68  Pac.  869 ;  Sullivan  r.  Jirimaon.  80  Wash. 
72,  70  Paa  246. 

[4]  The  facta  of  this  case  ccme  SQuarely 
within  the  doctrine  of  the  foregoing  caaes. 
The  appellant  would  have  had  a  right  to  pro- 
tect Itself  against  these  surface  waters  by 
the  raising  of  its  road  or  the  building  of  «n- 
bankments  upon  its  own  property,  even 
though  those  acta  should  cause  the  lands  of 
others  to  be  flooded  to  their  damage;  but 
here  the  appellant  has  dug  an  artlfldal  ditch 
by  means  of  which  it  sought  to  rid  itself  of 
these  surface  waters  by  casting  them  onto 
the  land  of  others.  This  it  had  no  right 
to  do. 

[G]  It  is  further  contended  that  the  court's 
Instruction  with  reference  to  the  measure  of 
damages  to  respondent's  land  was  incorrect. 
That  instruction  informed  the  Jury  that  the 
measure  of  damage  is  "the  difference,  if  any, 
between  the  value  of  his  tract  Immediatdy 
before  and  Immediately  after  such  injury  oc- 
curred, •  •  •  "  We  have  no  doubt  this  in- 
struction was  correct  The  only  argument 
made  against  It  is  that  it  should  have  been 
to  the  effect  that  the  damage  should  be  meas- 
ured by  the  difference  In  the  value  of  the 
land  submerged  before  and  after  the  Injury 
complained  of,  rather  than  the  difference  in 
the  value  of  the  whole  tract  before  and  after. 
The  damage  to  the  particular  portion  of  the 
land  submerged  might  have  been  one  sum 
and  the  damage  to  the  whole  tract,  because 
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a  part  of  it  had  baen  snbrneifed,  ml^t  be  representatlfHia  bj  rendor  %<Xd  faamateTlil  aa 


anotber  mm.  Tha  respondent  owned  ttala 
whole  tract  and  ma  entitled  to  taaTO  It  re- 
main In  Ita  normal  eondltton.  Any  damage 
to  any  iKurtSon  of  It  would  be  a  damage  to 
Oie  wbole  tract  Tbe  Instmctlott  glren  by 
the  court  la  sopported  the  case  of  Eln- 
caid  T.  Seattle,  74  Waah.  017,  134  Fac.  604, 
185  Pae  8Sa 

We  do  sot  flad  any  oror  In  the  «0(nd. 
The  Judgment  la  afBrmed. 

PARKEB.  G.  J.,  and  MAC^KINTOSH,  FOL- 
UOerON,  and  BOLCOUB,  JJ^  ctmeor. 


FRENCH  elnc.  V.  C.  D.  &  E.  INV.  CO.  at  aL 
(No.  16073.) 

(Supreme  Ooart  of  Washington.  Jan.  81, 
1921.) 

1.  Veador  aad  parehuer  «=>334(2)— Exeoated 
ooatraot  laiy  be  reaclnded  for  fraud. 

Where  a  contract  for  tbe  sale  of  land  has 
been  execated  as  provided  In  the  contract,  the 
pnrchBser's  remedy  !s  a  snit  at  law  for  dam- 
ages based  apon  the  breach  of  the  covenanta 
of  the  deed,  bat  an  execoted  contract  may  be 
rescinded  and  the  amount  d  the  parchaee  price 
recorered.  bj  a  aolt  la  equity,  vrttere  it  li  al- 
lied and  proven  that  fraud  entered  into  tiie 
making  of  tbe  contract. 

2.  Vaador  and  pareliaser  4es>I07  —  Exeeatory 
eoatraot  may  he  reeHaded  far  freed  or  fer 
veador'a  fallare  to  pertana. 

Eizeentoiy  eontracta  for  Che  aide  Bsd  par- 
diaaa  of  re^  eetate  may  be  reidnded  by  a 
ndt  in  eqnitr  either  on  account  of  fraud  or  mia- 
representation  entering  into  the  execution  of 
the  contract,  or  where  it  becomes  apparent  that 
fbt  vendor  is  and  will  continne  to  be  unabl^  or 
has  failed  to  eomply  with  his  contract. 

3.  Waters  and  water  eourses  ^153— Goetraot 
to  ooBVoy  land  aid  water  rights  held  subject 
to  reselssloB  for  vendor's  laablllty. 

Where  certain  Iftnd  was  of  no  value  withont 
water  from  certain  canal,  and  where  owner,  to 
obtain  water,  was  required  to  apply  to  the  gov- 
enonent  therefor,  and  Esake  certain  payments, 
and  to  refdde  on  or  within  specified  distance 
from  the  land,  a  contract  to  convey  the  land, 
"together  witib  a  perpetaal  water  right  appur- 
tenant to  laid  lands"  in  such  canal,  was  hot  ex< 
ecuted  either  as  to  the  land  or  as  to  water 
right  by  conve^Dg  merely  tbe  land,  but  was 
subject  to  rescission  by  ecinity  on  ground  that 
vendor  coold  not  convey  such  water  rights,  but 
could  give  purchasers  merely  the  right  to  make 
api^c^on  to  the  government  therefor. 

4.  Evldenoe  «S3434(I  I)— Fraud  Immaterial  In 
purchasers'  aetHta  for  resclssloi  where  ven- 
der oeeli  BOt  glvs  IWe. 

In  purchasers*  action  for  resdssion  of  con- 
tract to  convey  land  and  water  rights,  where 
vendors  were  not  in  a  poaltioa  to  convey  the 
water  rights,  testimony  as  to  fraud  and  nds- 


tending  to  vary  and  etmtradict  the  terms  of  the 

contract 

5.  Corporations  ig-j115— Is  purchasers'  aotloa 
for  reselseioB,  Judgment  agalast  oorporatloaa 
to  whioh  vendor  distrihntod  Ha  assets  hold 
proper. 

Where  vendor  corporation,  after  execution 
of  contract  to  sell  land,  organized  and  distribnt- 
ed  assets  to  new  corporations,  with  names  sim- 
ilar to  vendor,  and  where  parcbaeeis  without 
knowledge  of  the  formation  of  new  corporations 
made  payments  to  one  of  them  which  accepted 
the  payments  and  paid  amounts  so  received  to 
tbe  other,  jadgment  in  purchasers*  action  for 
resdarioi  of  the  contract  waa  properly  given 
agafaist  both  such  newly  organised  companies. 

0.  Vendor  and  purchaser  ^»34l  (6)-^adflment 
for  payments  made  without  requiring  reoon* 
veyanoe  held  error. 
In  puriAasera'  action  for  resds^on  of  land 
contract,  it  was  error  to  ruuler  Judgment  for 
pnrcbancra  for  amount  paid  under  the  contract 
without  requiring  purchasers  to  re  convey  land 
to  vendor. 

7.  Costs  «=»233— Not  awarded  to  either  party 
OB  appeal  where  Judgmeot  Is  aflnnsd  suhjeot 
to  remittitur. 
On  vendor's  appeal  from  judgmeat  for  pnr- 
chasers  for  amount  paid  under  oontraet  vrithoat 
requiring  purdwaers  to  reconvey  land,  tiie  8n- 
.  preme  Court,  on  affirming  judgment  for  such 
!  amount  but  requiring  purchasers  to  file  remit- 
titur and  tender  deed  for  land,  win  not  award 
costo  to  eidier  party. 

Department  1. 

AK>eal  from  Siq»erior  Oonrt,  King  Goouty ; 
Walter  M.  French,  Judge. 

Action  by  liCe  Fiench  and  .wife  agaJnat  tbe 
0.  D.  &  E.  Investment  Cknnpany  and  others. 
Judgment  for  jdalntiffs  and  defendants  ap- 
peal. Affirmed  subject  to  filing  of  remittitur ; 
otherwise  reversed  and  remanded,  with  di- 
rections. 

Hartman  &  Hartman,  of  Seattte,  for  ap- 

pellanta. 

Black  *  Blacik,  of  Bverdtt.  for  respondents. 

BRIDQES.  J.  In  April,  1010,  tbe  appel- 
lant, Calhoun,  Denny  &  Ewlng,  a  corporation, 
and  Lee  French,  of  Everett,  Wash,  (for  the 
beaefit  of  blmaelf  and  bis  wife),  stored  Into 
a  written  agreement  whereby  the  corporation 
undertook  to  sell,  and  the  Individual  to  pur- 
chase, a  certain  tract  of  land  and  certain 
water  rights,  which  lands  are  located  in  Ben- 
ton county,  Wash.,  and  were  within  tbe  Oov- 
emment  Sunn^de  Canal  district 

The  property  contracted  to  be  sold  la  de> 
scribed  in  tbe  agreement  as  follows: 

**Pract  twenty-three  (28)  of  Crown  Point 
Orchards,  according  to  the  recorded  plat  there- 
of on  file  in  the  office  of  Calhoun,  Denny  & 
Swing,  t<wetber  with  a  perpetoal  water  right 
appurtuiant  to  ssid  lands,  fak  the  Sunny^e 
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CHual,  for  the  nse  of  water  for  irrigation  of 
Baid  land  aod  for  domestic  tise  Incidental  there* 

to,  88  hereinbefore  provided." 

The  contract  then  recites  that  the  purchase 
price  of  the  land  ta  to  be  $1,486.80,  a  portion 
of  which  Is  paid  down  in  cash,  and  tlie  bal- 
ance to  be  paid  in  equal  annual  installments, 
with  Interest  The  parchase  price  of  the 
water  right  Is  fixed  in  the  contract  at  $529.- 
20,  a  part  of  which  is  paid  in  cash,  the  re- 
mainder to  be  paid  in  equal  annual  Install- 
ments. The  contract  further  provided  that. 
In  addition  to  the  payments  for  water  rlghtq, 
the  purchasers  should  pay  to  the  vendor  $9.- 
60  p»  annum,"  tb&  same  being  a  mainte- 
nance fee  or  charge  for  the  use  of  water  on 
said  land."  The  last-mentioned  annual  pay- 
ments were  required  to  be  made  until  the  pur- 
chase price  of  the  land  and  wuter  right  had 
been  fully  paid.  In  other  respects  the  contract 
was  the  usual  one  for  the  sale  of  lands,  ^e 
purchaaen  regularly  paid  the  annual  sums 
Tequired  by  the  contract,  and  ulttmately  all 
payments  as  therein  provided  were  made. 
Thereafter  the  vendors  made,  executed,  and 
delivered  to  the  vendees  a  deed  conveying 
the  title  to  the  lands,  but  this  deed  did  not 
make  any  meitlon  of  the  water  rights.  Bas- 
ed upon  these  geiwral  facts,  the  vendees,  as 
plaintiffs,  brought  this  suit  against  the  ven- 
dor and  others,  as  defendants,  to  recover 
the  mon^  paid  under  the  contract 

The  complaint  Us  exceedingly  long  and  vre 
can  do  nothing  move  than  give  a  brief  sum- 
mary of  its  contoftts.  It  alleges  in  a  gen«^ 
al  way  all  of  the  facts  which  we  have  hen- 
tofore  recited.  It  further  alleges  that  the 
plaintiffs,  at  tbe  time  of  making  the  con- 
tract, were  residents  of  tbe  dty  of  Everett 
which  was  more  than  ISO  miles  distant  from 
the  land  described  in  the  contract ;  that  aft- 
er having  made  all  of  these  payments  they 
discovered  tor  tbe  first  time  Uiat  the  vendor 
was  not  the  owner,  at  tbe  time  of  the  making 
of  the  C(mtract,  of  the  water  rii^ts  therein 
mentioned,  and  had  uenr  since  become  the 
owner  thereof,  and  tbat,*  under  the  rules  and 
regulations  of  the  government.  It  could  never 
become  tbe  ovnier  of  sach  water  rights,  and 
that  the  plalntifbi  could  never  become  the 
owner  thereof,  and  were  not  entitled  to  make 
apiAication  therefor,  unless  they  gave  up 
their  residence  in  tbe  dty  of  Everett  and 
resided  on  the  land,  or  within  50  miles  there- 
of, and  that  they  were  not  willing  to  make 
these  sa<TifloeB;  that  the  vendor  had  been 
guilty  of  fraud  in  the  making  of  such  con- 
tract in  that  it  knew  It  did  not  have,  and 
would  be  wholly  unable  to  obtain,  the  water 
rights  maitioned  In  the  contract,  and  would 
never  be  able  to  comply  with  the  contract  In 
that  regard,  and  that  In  making  the  contract 
with  this  knowledge  It  had  been  guilty  of 
misrepresentation  and  fraud,  and  that  had 
the  plaintiffs  known  that  tbe  vendor  did 


not  have,  and  could  not  obtain,  these  water 
rights,  they  would  never  have  entered  Into 
the  contract.  The  complaint  fijrther  alleged 
that  the  land  was  practically  valueless  with- 
out the  water  for  irrigation  purposes,  and 
that  prior  to  the  bringing  of  the  suit  the 
vendor  had  delivered  to  tbe  plaintiffs  a  deed 
to  the  title  to  the  land  described  in  the  con- 
tract, and  tliat  they  had  made  and  executed 
a  deed  from  themselves  to  the  vendor,  recon- 
veylng  to  It  any  and  all  Interest  which  they 
may  have  obtained  by  virtue  of  such  deed, 
and  tendered  the  same  to  the  vendor,  who  re- 
fused to  accept  It.  They  sought  relief  against 
the  defendants  the  sum  of  $2,900,  being 
the  amount  they  had  paid  for  the  land  and 
the  water  right,  together  with  Interest  there- 
upon and  for  a  rescission  of  the  contract. 
In  brief,  the  plaintiffs  charge  that  the  ven- 
dor agreed  to  sell  them  certain  land  and  also 
certain  water  rights,  and  that  the  whole  pur- 
chase price  has  been  paid  and  the  land  has 
been  deeded  to  them,  but  diat  the  vendor 
has  not  conveyed  and  cannot  convey  to  them 
the  water  right  because  it  does  not  own  It. 
and  cannot  acquire  it,  and  that  the  vendor 
has  been  guilty  of  firaud,  and  they  seek  to 
recover  the  money  paid  by  them. 

It  will  not  be  necessary  hate  to  give  the 
substance  of  the  answers  of  tbe  various  de- 
fendants because,  in  the  fortber  dlacoBsloB 
of  the  case,  their  defenses  will  clearly  ap- 
pear. 

The  suit  was  tried  to  the  court  as  an  equi- 
ty casew  Judgment  went  in  favw  of  tbe 
plaintiffs  and  against  the  defendants,  O.  D.  & 
B.  Investment  Company,  a  corporation,  and 
Calhoun,  I>e9my  &  Bwing,  a  corporation.  In 
tbe  sum  of  $8,610,  and  dismissed  the  oth<n'  de- 
fendants out  of  the  case.  The  d^tetdants 
against  whom  the  Judgment  ran  have  ap- 
pealed. 

At  the  outset  then  scans  to  be  a  great 
deal  of  dlscuaslcm  and  conflision  concerning 
the  character  of  action  the  respondaits  were 
entitled  to  bring,  if  any,  and  the  duractw 
of  the  case  th^  have  brought  and  Oie  "fifwr 
of  its  trlaL 

0,2]  A  recurrence  to  sune  fundamental 
principles  will,  we  think,  tend  to  lead  us  In 
the  right  dtrectl(ni.  TTie  appellants  contend 
that,  .Inasmudi  as  th^  had  given  a  de^  to 
the  respondents  conveying  to  them  the  title 
to  the  land,  they  cannot  maintain  a  suit  in 
equity  to  rescind  the  contract  and  recover  the 
purchase  money  paid,  but  that  their  entire 
r^ht  of  action,  if  any.  Is  for  damages  based 
upon  tbe  covenants  In  tbe  deed.  Tbe  an- 
thorltles  seem  to  lay  down  the  following 
rules :  Where  a  contract  for  the  sale  of  land 
has  been  executed  by  the  delivery  of  Instrv 
ments  of  conveyance,  as  provided  In  the  con- 
tract, then  the  purchaser's  right  of  action 
must  always  be  by  a  suit  at  law  for  damages, 
based  upon  a  breach  of  the  covenants  of  the 
deed.  There  Is,  however,  one  weU-deflned  ex- 
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ceptlon  to  this  nile,  and  that  Is  that  an  ex- 
ecuted contract  may  be  rescinded  and  the 
amoimt  of  the  purchase  price  recovered  by 
a  salt  hi  equity  where  It  Is  alleged  and  prov- 
en that  fraud  entered  Into  the  making  of  the 
contraot  It  Is  very  generally  held  that  ex- 
ecutory contracts  for  the  sale  and  purchase 
of  real  estate  may  be  rescinded  by  a  suit  in 
eqnl^,  eltho:  on  acconnt  of  fraud  or  mis- 
TeiireBentatlotf  entering  Unto  the  execution 
of  the  cmtract,  or  where  it  becomes  apparent 
ttiat  the  vendor  Is  and  will  continue  to  be 
unable,  ot  has  telled,  to  comply  with  his  wm- 
tract  We  deem  It  uraieccssary  to  extensively 
dte  autSiorlties  upon  thesa  fundamental  prln- 
dples.  We  do  nothing  more  In  that  regard 
tban  cite  27  B.  C  U  ppl  623,  626  and  650. 

We  gather  from  the  record  that  the  re- 
■pondoitB  had  one  theory  concerning  the 
mannor  of  the  trial,  the  aK>eUant6  had  anoth- 
er, and  the  trial  court  had  still  a  third.  The 
respondents  sought  to  prore.  among  other 
tUngs,  that  the  contract  sued  upon  ^Tlded 
fOT  two  things,  to  wit,  the  land  and  the  wa- 
ter t^hts,  and  that  at  the  time  of  making  the 


on  the  covenants  of  the  deed,  and  the  preswit 
action  cannot  be  maintained. 

[si  Tbe  appellants  seem  to  argue  that  since 
the  contract  provided  for  the  sale  of  the  land, 
"t<^ther  with  a  perpetual  water  right  ap- 
purtenant to  said  lands,  In  the  Sunnyslde 
Canal,  •  •  •  "  the  deed  to  the  land  car- 
ried with  it  the  water  right  as  appurtenant 
thereto,  Just  the  same  as  a  deed  to  land  will 
transfer  the  titie  to  any  permanent  Improve- 
ments on  the  land,  or  to  anything  appur- 
tenant thereto,  and  that  consequently  the  con- 
tract had  been  executed.  We  cannot  agree 
with  this  contention.  It  Is  plain  to  our  minds 
that  the  water  rights  which  appellants  con- 
tracted to  convey  were  something  different 
from  the  ordinary  appurtenances  to  land, 
and  the  mere  fact  that  the  contract  speaks  of 
the  water  right  as  being  appurtenant  does  not 
make  It  so.  If.  aa  ai^lants  argue,  a  dsed 
conveying  the  title  to  the  land  would  carry 
with  It  this  water  right,  then  why  all  the 
separfite  ftnd  independttt  provisions  In  this 
contract  with  reference  to  the  water  right? 
Why  were  the  water  ri^ts  mentioned  at 


cwiuact~the  appdlanta  were  gnllty  oi  fraud  'all?  Why,  otherwise,  did  the  contract  not 
and  overreaching  In  representing  to  them  that  fix  a  total  sum  for  ihe  land  and  all  appur- 


they  could  deliver  to  th£su  the  right  to  use  the 
water  from  these  Sunnyslde  Irrigation  canals. 
The  trial  court,  however,  held  that  such  testi- 
mony was  not  only  immaterial,  but  was  in- 
competent because  it  woldd  tend  to  vary 
the  terms  of  the  contract,  which  It  decided 
were  clear  and  certain.  On  the  othae  hand, 
the  appellants  sought  to  Introduce  evidence 
tending  to  show  that,  before  the  contract 
was  entered  into,  they  had  fully  informed 
the  respondoite  concerning  these  water  rights 


tenances  and  agree  in  the  usual  manner  to 
convey  the  title  to  the  land?  The  mete  fact 
that  the  contract  e:qiresaly  provides  the  pur- 
chase price  for  the  water  right  separate  from 
that  of  tbe  land  its^  Is  sufficient  to  show 
that  tbe  parties  understood  that  the  water 
right  was  not  sudb  an  appurtmance  as  would 
be  carried  by  a  deed  conveying  the  tlUe  to 
the  land.  There  Is  enough  in  the  record  to 
show  this  land,  because  it  was  within  the 
district  of  the  Sunnyslde  Canal,  was  entitled 


and  how  they  might  be  acquired,  and  that ,  ultimately  to  receive  waters  from  such  canal 
they  would  have  to  make  application  to  the ;  for  domestic  and  other  purposes,  but  that, 
government  therefor,  and  that  the  moneys ;  tn  order  to  acquire  the  right  to  obtain  such 
necessary  to  be  paid  on  such  application  :  water,  application  must  be  made  to  the  gov- 

* — w  thofr  emment,  and  that  certain  i>ayments  had  to 

be  made  to  the  government  therefor  before 
the  right  to  obtain  the  water  could  be  had, 
and  that  this  application  could  be  made  only 
by  an  individual  who  resided  either  on  or 
within  50  miles  of  the  land.  The  deed,  doubt- 
less, had  the  effect  of  conveying  to  the  re- 
spondents tbe  r^t  to  make  am)licatloii  to 
the  government  for  water  rights,  but  it  did 
not  and  could  not  convey  the  water  rigjit  be- 
cause it  was  something  distinct  from  the 
land.  The  right  to  make  api^catldn  to  the 
government  for  the  use  of  this  water  Is  one 
thing,  and  the  right  to  use  the  water  is  an 
entirely  different  thing.  It  was  the  former 
that  the  deed  to  the  land  carried,  and  it  was 
the  latter  that  the  appellants  contracted  to 
deliver. 

But  appellants  further  contend  that.  In  any 
event,  those  portions  of  the  contract  which 
agree  to  convey  the  title  to  the  land  and  to 
Qie  water  rights  are  s^rable  and  Independ- 
ent, and  the  respondent,  having  obtained  a 


would  be  furnished  by  appellants,  and  that 
the  water  moneys  provided .  for  In  the  con- 
tract were  for  that  purpose.  But  the  trial 
court  again  held  that  such  testimony  was 
incompetent  and  refused  to  rec^ve.  saying, 
time  and  time  again,  that  the  contract  spoke 
for  itsdf,  and  that  by  its  terms  the  appel- 
lants had  agreed  to  sell  not  (Hily  the  land  but 
the  water  right  also,  and  that  they  now  con- 
ceded tiiey  did  not  own,  and  could  not  con- 
vey, the  latter,  and  that  there  was  nothing 
else  to  the  case.  At  the  trial  it  seemed  to 
he  conceded  by  the  appellants  that  they  did 
not  own  the  water  rights  separate  from  the 
land,  and  could  not  give  the  respondents 
any  separate  and  independent  title  to  such 
water  rights.  This  brings  us  down  to  the 
fundamental  question  in  this  case,  and  that 
Is  whether  the  giving  of  the  deed  by  appel- 
lants to  respondents  made  this  an  executed 
contract  If  It  did,  and  the  question  of  fraud 
was  properly  eliminated  1^  the  court,  then 
the  actimi  must  h«v«  been  one  at  law,  baaed 
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coQfesaeiny  good  title  to  the  land,  coyld,  un- 
der no  drcamstances,  recover  more  than  ,tbe 
amount  tb^  had  paid  for  the  lands,  whereas 
the  lower  coart  had  permitted  than  to  re- 
cover also  what  they  bad  paid  for  the  water 
right  We  do  not  agree  with  this  contention. 
The  testimony  very  conclusively  shows,  and 
the  trial  court  announced  himself  as  being 
well  satisfied  In  that  respect,  that  the  land 
was  of  Utde  or  no  value  without  the  water, 
and,  of  course,  the  water  was  of  no  value  to 
the  respondeat  without  the  land.  They  are 
absolutely  dependent  one  upon  the  other. 
The  provisions  for  their  purchase  and  their 
purchase  prices  were  contained  In  one  and 
the  same  contract.  It  cannot  be  said,  there- 
fore, that  the  contract  had  been  fully  per- 
formed in  any  respect,  either  as  to  the  land 
or  as  to  the  water  right.  The  conclusion  to 
which  we  have  come  is  not  in  violation  of 
the  principles  laid  down  by  this  court  in  the 
case  of  Crampton  v.  McLaughlin  Realty  Co., 
61  Wash.  525,  99  Pac.  586,  21  L.  R.  A.  (N.  S.) 
S23:  Spokane  Canal  Co.  v.  CofiFman,  54 
Wash.  645,  103  Pac.  1106;  Benham  v.  Colum- 
bia Canal  Co.,  74  Wash.  110,  132  Pac.  884. 
In  the  case  last  cited,  a  contract  was  entered 
Into  whereby  the  vendor  agreed  to  sell  a  five- 
acre  tract  of  land,  "together  with  the  appur- 
tenances thereto  belonging  and  the  water 
right  for  the  same."  The  contract  further 
provided  that  the  water  right  mentioned  was 
water  which  the  vendor  agreed,  under  certain 
circumstances,  to  deliver  on  the  land  for  the 
use  of  the  purchaser.  It  was  very  properly 
held  that  the  contract  to  furnish  the  water 
was  entirely  independent  of  the  contract  to 
convey  the  title  to  tie  land,  and  that  the 
purchaser's  right  of  action  was  against  the 
vendor  to  require  him  to  live  up  to  the  terms 
of  the  contract 

The  facts  in  the  other  cases  are  similar 
to  those  in  the  Benham  Case.  In  the  Cramp- 
ton  Case  the  ctmtract  agreed  to  convey  the 
title  to  certain  lands  for  a  specific  considera- 
tion, and  it  further  provided  that  the  vendor 
would,  free  of  cost  to  the  purchaser,  put  in 
certain  cement  sidewalks  and  sewer  and  wa- 
ter mains  within  one  year  from  the  date  of 
the  contract  It  was  very  properly  held  that 
the  agreement  to  make  these  repairs  was  en- 
tirely Independent  of  the  covenants  for  the 
sale  of  the  lands. 

A  case  much  more  like  the  one  at  bar  la 
that  of  Ihrbe  v.  Continental  Life  Ins.,  etc., 
91  Wash.  342,  157  Pac.  866,  L.  B.  A.  1916D'. 
480.  The  contract  there  provided  for  the 
sale  ot  certain  lands  for  a  named  considera- 
tion, and  the  venders  further  agreed  to  plant 
the  tract  of  land  sold  to  certain  fruit  trees 
and  to  cultivate  the  same  for  a  certain  period. 
This  court  held  that  the  contracts  to  sell  the 
land  and  to  plant  it  to  orchard  were  not  sev- 
erable. 

We  therefore  c<mclude  that  the  contract 
was  not  an  executed  one,  and,  that  the  pur- 
chaser had  ft  right  to  maintain  this  action 


In  equity  for  the  rescission  of  the  contract, 
regardless  of  any  fraud. 

[4]  We  are  also  of  the  opinion  that  the  tri- 
al court  was  correct  in  his  holding  that  the 
question  of  fraud,  although  alleged,  was  not 
in  the  case.  It  is  plain  that  by  the  terms  of 
the  contract  the  appellants  were  to  sell  and 
convey  the  title  to  two  dq;)endent  things,  to 
wit,  the  land  and  the  water  right,  and  since 
they  admitted  In  this  case  they  bad  not  com- 
plied with  and  could  not  comply  with  that 
portion  of  the  contract  with  reference  to  the 
water  right  the  matter  of  any  representa- 
tions made  or  knowledge  by  the  purchaser  at 
or  prior  to  their  entering  Into  the  contract 
would  be  Immaterial,  If  not  incompetent,  as 
tending  to  vary  and  contradict  the  terms  of 
the  contract 

The  case  resolves  Itself  into  a  very  simple 
question,  and  that  is  that  the  appellants 
agreed  to  sell  something,  the  title  to  whldi 
they  are  unable  to  deliver,  and  we  do  not  see 
any  escape  from  the  conclusion  that  the  re- 
spondents are  entitled  to  rescind  and  recover 
the  purchase  money  paid  by  them,  togethw 
with  interest 

[6]  The  Judgment  went  against  C.  D.  &  EL 
Company  and  Calhoun,  Denny  &  Ewlng  Com- 
pany. It  is  claimed  that  It  was  error  to  give 
Judgment  against  the  latter.  The  names  of 
the  various  companies  are  confusing.  The 
original  company  was  called  "Calhoun,  Den- 
ny &  Ewlng,"  a  corporation.  It]  waa  this 
company  which  made  the  contract  inralved 
here.  Thereafter  It  changed  Its  name  to  **0. 
D.  &  E."  Company.  At  the  same  tictfe  a  new 
corporation  was  formed  tmder  the  name  of 
the  original  or  parent  company,  to  wit,  "Oal- 
houn,  Denny  &  Ewing"  Company.  In,  the 
transactions  the  O.  D.  &  G.  Company  obtained 
a  large  i>ortlon  of  the  assets  formerly  owned 
by  the  original  Calhoun,  Denny  &  l£wins 
Company,  Including  the  land  here  involved, 
and  the  remainder  of  the  assets  went  to  the 
new  corporation,  to  wit  Calhoun,  Denny  & 
Bwlng  Company,  But  respcmdents  did  not 
know  of  these  changes  of  names  and  forma- 
tion of  new  companies  till  about  the  time 
they  brought  this  suit.  They  made  all  their 
payments  to  the  new  Calhoun,  Denny  &  Ew- 
lng C«npany,  supposing  it  to  be  the  company 
which  made  their  contract  This  new  com- 
pany accepted  their  uKUiey  and  gave  them  Its 
receipt  therefor.  The  record  shows,  however, 
that  this  new  company  paid  all  sums  so  re- 
ceived to  the  C.  D.  &  E.  Company,  of  which 
fact,  however,  the  respondents  had  no  knowl- 
edge. Under  these  and  other  facts  shown  by 
the  record,  we  think  the  Judgment  was  prop- 
erly given  against  both  companies. 

[I]  However,  the  Judgment  as  It  is  cannot 
stand.  It  allows  respandents  to  recover  a 
oertain  sum  of  money  but  made  no  provision 
whatever  concerning  the  land.  As  the  case 
now  stands,  the  respondents  have  the  title  to 
the  land  and  also  a. Judgment  for  all  of  the 
money  which  went  to  pay  for  It  Manifestly, 
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tbls  situation  oumot  be  upheld.  It  la  true 
the  comidalnt  all^ea.  and  Oie  testimony 
shows,  that  prior  to  the  bringlog  of  the  ac- 
tion the  respondents  tendered  tiie  appellants 
a  deed  convejlng  an  interest  In  this  land 
which  tluir  may  have  obtained,  on  condltloh 
that  the  purchase  money  be  returned,  and 
tliat  t3ie  appellants  refused  to  accept  the  deed 
or  return  the  purchase  money;  but  so  far 
as  we  can  find  from  the  record  the  respond- 
ents have  not  k^t  their  tender  good,  because 
they  did  not  bring  their  deed  Into  court. 

If,  within  30  days  Immediately  following 
the  filing  of  the  ronittltar  ta  the  lower  court, 
the  respondents  make  good  their  tender  of 
the  deed  by  depositing  the  same  In  this  cause, 
with  the  clerk  of  the  superior  court,  for  the 
appellants,  the  Judgment  appealed  from  will 
stand  affirmed ;  otherwise  It  Is  reversed  and 
the  case  remanded,  with  dlrectlona  to  dlsmlfla 
the  action. 

[7]  Ndther  party  shall  recover  the  oth- 
er any  costs  of  this  appeaL 

PARKER,  C.  J.,  and  MACKINTOSH,  VTJh- 
LEBION,  and  HOLGOMB,  33.,  concur. 


COLLINS  V.  PEOPLE.    (No.  9939.) 

fSopreme  Court  ot  Coloraao.  Nov.  8,  1020. 
Rehearing  Denied  Jan.  10,  1921.) 

1.  ladletmeat  and  laforaiatlen  «3»I6I(4)— 
AMsidsieat  la  Matten  ef  frm  idlowabto  at 
trUL 

Amendment  of  an  Information  in  mattert 
of  substance  cannot  be  made  at  the  trial,  bat 
amendments  in  matters  of  form  are  allowable. 

2.  ladietneat  and  InforMattan  «»I6I(6)— 
AaieadHeat  ohaaglag  name  of  own^r  at 
property  atolen  la  a  mare  matter  of  form. 

An  amendment  to  an  Information  charging 
larceny  of  saddles,  which  merely  changed  the 
name  of  the  alleged  owner,  relates  to  a  niatter 
of  form,  and  was  properly  made  at  the  trial. 

S.  Criminal  law  ^261  (2)— Indlotment  and  ■■• 
farmatlos  «=»52<l)— RMrraigaBeirt  and  re- 
varMeatlOB  of  ameadad  Informatlen  uiaecet- 
aary. 

W^ere  the  amendment  of  an  information 
dialing  larceny  merely  changed  the  name  of 
the  owner,  the  rearraignment  of  a  defendant 
and  ,the  reverifieation  of  the  information  were 
onnecessaiy. 

Department  3. 

Brror  to  District  Court,  El  Paso  County; 
Arthur  Gomforth,  Judge. 

Bmeat  ColUna  was  convicted  of  larceny, 
and  be  brings  error,  and  applied  for  a  super- 
aedeaa.  Supersedeas  denied,  and  Judgment 
aflSrmed. 

Samuel  H.  Kinsley,  of  Colorado  Springs, 
for  plaintiff  in  error. 


^etor  n.  KeTea,  Attjr.  Ocn.*  and  Chas.  H; 
SherEi4^  Aaat  Attf.  Gen.  CT.  0.  Turner,  of 
Colorado  Sp^igai,  of  counsel),  for  ttie  Pec^le. 

AUjIBN  J.  The  plaintiff  In  error,  <tefeadant 
below,  was  convicted  of  larceny.  He  haa 
sued  out  ft  writ  of  error,  and  the  cause  is 
before  xa  upon  his  anAlcation  for  a  snpera^ 

deafl. 

Tba  InjCtomattm  to  wbleta  tiie  defendant 
pleaded  and  upon  whldi  the  trial  was  begun 
cbarged  the  d^endant  with  the  larceny  ot 
"the  penonal  gooda  and  chattels  of  Mrs.  a 
C.  Hamlin,  to  wit,  three  aaddlea." 

At  the  trial,  the  first  witness  tor  the  peo- 
ple was  Hra.  O.  C  HamllOt  the  person  whose 
property  was  alleged  to  have  been  stolen. 
She  tmrtlfled  that  four  saddles  were  stolen 
from  a  garage,  one  belonging  to  Hra.  Gonial, 
one  to  Mr.  Hamlin,  one  to  Dr.  Swan  or  his 
daughter,"  and  the  fourth  to  hers^  Two  of 
the  saddles  were  in  the  courtroom  as  exhib- 
its, and  the  wltoeaa  l^tifled  <me-  as  Gxe 
property  of  Bfrs.  Gunnell  and  the  other  as  the 
property  of  Mr.  Hamlin,  hereupon  couns^ 
for  the  peoide  moved  to  amend  the  informa- 
tion so  as  to  charge  larcraiy  of  <mly  one  aad- 
die,  and  lay  the  ownerddp  of  Ote  same  In  O. 
O.  Hamlin.  ,  The  motion  was  granted,  over 
the  objections  of  the  defendant,  and  the  in- 
formation  was  accordlngfty  amended. 

One  of  the  ouestions  presented  by  the  rec- 
ord for  our  determination  la  whether  the  In. 
fonnaUoD,  in  respect  to  Qie  allegation  of 
ownership  of  the  pn^erty,  conM  lawfully  be 
amended,  at  the  time  and  in  the  mannw  it 
was  permitted  by  the  trial  court  to  be 
amended. 

[1]  Aa  above  noted,  the  information  was 
amended  after  the  trial  bad  b^nn,  and  after 
the  first  wituesB  had  given  her  testimony. 
If  the  amendment  was  one  of  substance,  and 
not  merely  ot  form,  it  was  made  too  late. 
Amendments  of  Informations  in  matters  of 
anbatance  cannot  be  made  at  the  trial,  but 
am^dments  In  matters  of  form  are  allowable. 
22  Cyc  437;  14  R.  a  Zi.  108,  |  38;  12  Stand- 
ard Ena  Proc  556. 

[2]  The  amendment  lu  quratlon  did  not 
change  the  offense.  The  amended  Informa- 
tlon  charged  the  same  offense  as  the  original 
Information.  In  State  v.  Bell,  65  N.  C.  313, 
It  U  said: 

"The  name  of  the  owner  of  property  stolen 
is  not  a  material  part  of  the  offense  charged 
in  the  indictmeot,  and  it  is  only  required  to 
identify  the  transaction,  so  that  the  defendant 
by  proper  plea  may  protect  Umsdf  against  an- 
other prosecution  for  the  same  offense." 

It  has  generally  been  held  t])at  amend- 
ments changing  the  name  or  description  of 
the  owner  of  prc^rty  in  a  charge  of  larceny 
are  amendments  in  a  matter  of  form,  and 
allowable  during  the  trial.  22  Cyc.  441.  In 
State  V.  Bright,  105  La.  841,  20  South.  008, 
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the  court  beld  an  amendment  properly  al- 
lowed which  changed,  not  merely  the  name, 
hut  also  die  Identity,  of  the  person  In  whom 
the  ownership  of  the  property  was  laid.  In 
our  opinion'  there  was  no  error  In  permitting 
the  amendment  to  be  made. 

[9]  The  remaining  qneathma  relate  to  re- 
arrfttgnment  of  the  defendant  and  to  tSie 
rereriflcation  of  the  Information.  It  was  not 
necessary  to  rearratgn  the  defendant,  nor  to 
have  the  Information  reverifled,  after  the 
amraidment  in  qnestlon  was  made.  No  error 
was  committed  In  Giese  matters. 

The  application  for  supersedeas  is  denied, 
and  the  Judgment  is  affirmed. 

Affirmed. 

OARItlOUBS,  a  J.,  and  BAILSY.  J., 
amcm. 


JONES  V.  PEOPLE.   (No.  9864.) 

(Supreme  Court  of  Colorado.  Jan.  10,  1921. 
Behearing  Denied  Feb.  7.  1921.) 

1.  Rape  ^=954(1) — Convlotlon  may  be  on  un- 
eorroborated  testimony  of  prosecutrix. 

A  conviction  for  statutory  rape  mfty  be  on 
uncorroborated  teativony  of  the  proaecntrix. 

2.  CrimlBai  law  «sb|  159(3)— QaesUoss  of  dls- 
pnfed  faot  are  for  Ma  Jary, 

In  a  prosecution  for  statutory  rape,  where 
defendant  and  his  witneaaes  denied  the  testi- 
mony of  the  prosecuting  witnesa,  which  waa 
corroborated,  the  qaeation  was  for  the  inry, 
and  its  finding  will  not  be  disturbed. 

3.  Crinisal  law  «»564(3)--Vaaae  aeed  aot  be 
proven  by  tfireot  evldenoe. 

Yenne  need  not  be  proven  direct  evi- 
dence. 

4.  Criminal  taw  is=»564 (4)— Evidence  sufRciest 
to  establish  venae  in  prosecution  for  statu- 
tory rape. 

Evidence  tliat  offense  of  rape  was  commit- 
ted in  a  certain  jewelry  store  held  sufficient 
to  establish  venue  of  crime  In  county  where 
prosecution  wo  held. 

En  Banc. 

EJrror  to  District  Court,  Kit  Carson  Coun- 
ty; Arthur  Comforth,  Judge. 

Hom«  0.  Jones  was-  convicted  of  statu- 
twy  rape,  and  be  brings  error.  Affinned. 

Louis  Yogt  and  P.  B,  Godsman,  boUi  of 
Bnrllngtm,  for  plaintiff  in  arror. 


Victor  E.  Eeyes,  Atty.  Gen.,  and  Charles 
Sherritft,  Aast  Atly.  Oen.,  tm  Hie  People. 

BT7BEE,  J.  Plaintiff  fn  enor  (faereln- 
after  referred  to  as  defendant),  a  married 
man  of  the  age  of  44  years,  was  tried  in  tbm 
lower  court  <m  an  InfOTmation  ot  three 
counts,  eedi  of  which  charged  statutory 
rape  <m  a  12  year  old  E^ri.  He  waa  con- 
victed on  each  count  and  sentenced.  From 
that  Judgment  he  brings  error. 

It  Is  said  ttiat  a  new  trial  must  be  or- 
dered for  two  reasons:  First,  because  the 
verdict  la  not  suKKnted  by  tbe  evidence; 
second,  because  the  voiue  was  not  proven. 

[1,2]  If,  as  defoidant  insists,  thia  con- 
viction rested  on  the  uncorroborated  testi- 
mony of  the  prosecuting  witness,  that  tect 
alone  would  be  Insufficient  to  require  a  re- 
versal. McQueary  v.  People,  48  Gcda  214, 
219,  110  Pac.  210,  21  Ann.  Cas.  560;  Dickens 
V.  People.  60  Cola  141.  146,  152  Pac.  909. 
This  record,  however,  dl8<do8es  considerable 
corroboration.  NiA,  It  is  true,  by  direct  evi- 
dence (rarely  obtainable  In  such  cases),  but 
by  proof  at  surrounding  facts,  drcnmBtnne- 
es,  and  conditions,  which  point  to  def^idant's 
guilt,  and  which  should  and  doubtless  did, 
have  a  ccmtroUfng  Influence  with  the  Jurors. 
The  evidence  of  the  prosecuting  witness  was 
detailed  and  definite.  It  was  unshaken  save 
In  a  minor  particular.  It  is  corroborated  as 
above  Indicated.  It  Is  flatly  contradicted  by 
defendant  and  some  of  his  witnesses.  Un- 
der such  circumstances  the  fact  was  for  the 
Jury,  and  Its  finding  will  not  be  disturbed. 
HaUack  et  aL  v.  Stoc&dale  et  aL,  14  Oolo. 
198,  200,  23  Pac.  340. 

[3, 4]  The  prosecuting  witness  testified 
that  each  <tf  these  offense*  waa  ccMnmltted  in 
a  certain  Jewelry  store,  and  counsel  fw  de- 
fendant contends  that  this  store  was  not 
shown  to  be  located  in  the  county  of  Kit  Oar- 
son  where  tbe  trial  was  had.  Tenue  need 
not  be  proven  by  direct  evidence.  Brocfe  v. 
People,  176  Pac.  744.  If  the  rule  were  otho-- 
wlse,  the  proof  is  suffld^t  This  witness 
testified  that  she  lived  in  the  town  Strat- 
ton  in  Kit  Carson  County. 

"Q.  And  where  Ib  this  jewelry  store  relative 
to  the  main  business  street  of  Stratton;  Is  It 
on  tbe  main  street  or  on  some  side  atreet?  A. 
It  is  on  tbe  main  street," 

Finding  no  revendble  error  In  this  reoord. 
the  Judgment  la  affirmed. 

SGOIT,  J.,  not  participating. 
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BI88INGER  ft  CO.  v.  WEISS  et  al. 
(Supreme  Ooort  of  Wyominf.  Feb.  14*  mi.) 

1.  Aoeont  4=97— Evidence  field  to  support  al- 
legatlvM  ii  reganl  to  agreement  Tor  payment 
of  market  valee  for  geeds  delivered. 

In  an  action  on  an  open  account  by  plain- 
tiff,  which  advanced  moneya  to  defendaots 
against  their  deliveries  of  meichandlee,  evi- 
dence held  to  anpport  the  allegatioiu  ot  agree- 
ment to  allow  defendants  the  market  value  for 
sooda  delivered  to  plaintiff. 

2.  Appeal  aitf  error  «»994(3)— Flndlni  as  to 
ooatradiotery  tastlmeny  ef  witaete  has  sane 
staadlag  as  aay  tatfag  ooaliotlaa  evl- 
deoea. 

Where  the  teatimonf  of  a  witness  is  con- 
tradictory, and  it  becomes  neceseary  (or  the 
trial  cenrt  to  determine  Its  meaning,  a  finding 
in  sadi  regard  should  have  the  same  standing, 
when  being  reviewed  on  error,  aa  any  finding 
of  fact  on  conflicting  evidence,  and  shonld  not 
be  disturbed  vnleas  without  aabatantlal  sup- 
port 

3.  PlnAag  ^s»230(5)  —  Amendnaats  ot  an- 
awer  to  coaform  to  plaintifTs  proof  shonld  be 
lihorally  allowed. 

Amendments  of  the  answer  under  Comp. 
St  1920,  S  5707,  to  conform  to  plaintifTs  proof, 
is  within  the  court's  discretion,  and  should  be 
liberally  aUowed  when  Jastlce  win  be  promoted. 

4.  AppMl  ud  error  «si959<3>— Dtserotloa  u 
l»  ansadHMta  of  aaawor  to  oonforn  to 
pialatUTa  proof  aot  tfstarbod. 

IMaeretfon  of  court  aa  to  a^wance  of 
amendments  to  the  answer  under  Comp.  St. 
USO,  I  to  conform  to  plaintiff  a  proof, 

win  not  be  Interfered  with  unless  some  preju- 
dice appears. 

B.  Plaadiaf  «s»236(l)  —  Ameodmento  to  aa- 
awors  aiara  liberally  allowed  than  Aosa  to 
pMltlona. 

Courts  are  more  liberal  in  allowing  amend- 
ments to  answers  dian  to  petitions. 

fl.  Plaadlag  ^»237 (8)— Amendment  of  aaawar 
to  ooaforn  to  plalnWPs  proof  hsld  aot  to 
work  ohanoo  la  defeaae. 

In  an  action  on  an  open  account  by  plain* 
VM,  wlkich  has  advanced  moneys  to  defendants 
sgiUnst  their  deliveries  of  merchandise,  includ- 
ing bictea,  pelt%  etc.,  where  the  original  answer 
averred  defendants  were  entitled  to  larger  cred- 
its by  ^rtue  of  express  contracts  fixing  the 
prices  of  certain  attides,  after  plaintiff  bad 
proved  defendants  were  MitiUed  to  credits 
equal  to  the  market  value  of  such  artides,  de- 
fendants were  properly  allowed  to  amend  their 
answer,  onder  Comp.  St  1920,  {  S707,  to  meet 
audi  proof;  the  amendment  not  working  a  sub- 
ttsntlal  diange  in  tba  defenaei  and  not  surpris- 
ing plaintiff. 

7.  Appaal  and  error  «s>IOI0(t)  — Sopreme 
Cesrt  cannot  weigh  avldenoe  suflloient  to  sup- 
pert  Jttdgmant 

Wbere  there  was  substantial  evidence  suffi- 
cient to  support  the  trial  court's  judgment,  the 
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Supreme  Court  cannot  wdgb  tbe  evidence  on 
appeal. 


8.  Appeal  and  error  ^206(1)— Point  as  to 
order  of  proof  not  raised  below  not  pre- 
sented OB  appeal. 

Where  plaintiff  voluntarily  opened  the  ease 
without  any  objection  or  question  aa  to  tbe 
order  of  proof,  and  no  complaint  on  such  point 
was  made  in  tbe  motion  for  new  trial,  notidng 
relative  thereto  is  presented  for  the  conaid- 
eratfon  of  the  Supreme  Court  <m  idaintiff'B  ap- 
peaL 

9.  Judgment  «s»IO— Jadgo  of  Saoead  InriMal 
district  presiding  at  trial  In  Third  had  Jnria- 
dlctloa  to  render  Jndinont  oat  of  oouaty. 

Under  Comp.  St  IDSO,  |  5731.  where  the 
case  was  tried  in  Sweetwater  county,  Third 
judicial  district  a  judge  of  the  Second  judicial 
di&trlct  presiding,  and  such  judge,  after  hear- 
ing the  evidence,  took  the  case  under  advise- 
ment and  later,  when  he  decided  tbe  case,  re- 
duced to  writing  ajid  signed  at  Laramie,  in  the 
Second  judidal  district,  a  paper  entitied  "Judg- 
ment,** which  was  filed  tlie  following  day  with 
tbe  clerk  of  tbe  ffiatrict  court  <tf  the  county, 
by  whom  It  was  entered  of  record  on  tbe  Jour- 
nal of  the  court  the  court  or  judge  had  juxia- 
diction  thus  to  render  the  Judgment  out  of 
Sweetwater  connt^. 

Brror  to  District  Court;  Swe^water  Ooun- 
tr;  Volnoy  J.  TULball.  Judge. 

Action  by  BInsinger  ft  Co.,  a  etnporatlon, 
against  Max  Welaa  and  othera.  To  mview 
judgment  for  plalntUC  for  a  less  amount  tlian 

demanded,  it  brings  error.  Afllnned. 

T.  S.  Taliaferro,  Jr.,  and  W.  A.  Mulr,  both 
of  Bock  Springs,  for  plaintiff  in  error. 

Frank  Yates,  of  Rock  Springs,  for  defoid- 
ants  In  error. 

KIMBALL,  J.  Flalntitr,  Bisslnger  ft  Co..  a 
corporation,  was  engaged  In  tbe  hide,  pelt, 
and  wool  business  In  Salt  Lake  City,  Utah, 
and  defendants  Max  Weiss  and  Morris  Weiss, 
copartners,  were  engaged  in  a  smaller  way  In 
a  similar  business  at  Bock  Springs,  Wyoming. 
Between  November  1,  1817  and  August  1, 
191^  the  plaintiff  advanced  to  defendants 
various  sums  of  money  and  the  defendants 
delivered  to  the  plaintiff  many  shipments  of 
merchandise,  consisting  of  hides,  pelts,  etc. 
Charges  against  defendants  for  the  moneys 
advanced  to  them,  and  credits  for  the  mer- 
chandise  delivered  by  them  to  the  plaintiff, 
made  up  the  accoimt  upon  which  the  plain- 
tiff sued,  claiming  a  balance  due  of  ^,796.77. 
There  was  no  dispute  between  the  parties  d- 
ther  as  to  the  amount  of  money  advanced  by 
plaintiff  to  tbe  defendants  or  as  to  the  wdght 
and  number  of  articles  ot  merchandise  deliv- 
ered to  the  plaintiff  by  the  defendants,  so 
that  the  sole  point  in  Issue  was  the  value  or 
prices  of  said  artides  of  merchandise  foi 
which  the  defendants  were  entitled  to  credit 
Trial  was  to  the  court  without  a  Jury,  and 


»ror  otlur  CUM  see  Bam*  topic  and  KBT-KUHBSR  la  aU  Ksr-Nombared  IMHMts  sad  IndexM 


Digitized  by 


Google 


628 


lfi5  PAOIFIO  BEPOBTEB 


(Wyo. 


upon  general  flndlngs  In  fiiTor  of  the  plain- 
tiff Judgment  was  in  its  favor  for  $2,701^1 
and  Interest,  which  was  about  $690  more 
than  the  defendants  adniitted  to  be  due.  The 
plaintiff  brings  error. 

The  answer,  as  It  stood  when  the  trial  be- 
gan, alleged  that  the  deliveries  of  merchan- 
dise by  defendants  to  plaintiff  "were  made  un- 
der express  contracts  and  agreMnenta  be- 
tween plaintiff  and  defendants  as  to  the 
prices  of  the  goods  so  sold  and  shipped  by 
defendants  to  plaintiff;"  that  obtain  "specif- 
ic items  in  said  account  are  emmeous  and 
not  correct,  and  are  not  priced  according  to 
the  agre^nent  made  between  plaintiff  and  de- 
fendants in  regard  thereto."  The  items  thus 
referred  to  as  erroneous  are  then  set  forth 
with  a  statement  of  the  amounts  which  the 
defendants  daim  they  should  have  been 
credited  therefor  upon  the  account. 

At  the  trial  the  first  witness  for  the  plain- 
tiff was  John  McCarty,  its  manager.  After 
his  direct  examination  had  been  concluded, 
and  during  his  cross^xamlnatiMi,  the  defend- 
ants' attorney  asked  leave  of  the  court  to 
amend  the  answer  to  conform  to  plaintiff's 
proof  by  alleging  that  the  defendants  were 
entitled  to  receive  credit  for  the  market  val* 
ue  of  the  goods  shipped  to  plaintiff  by  de- 
fCTdants.  Over  objection  leave  to  amend  was 
granted,  and  later,  after  trial,  but  before 
judgment,  the  amended  answer  was  filed, 
changing  the  allegations  hereinbefore  quoted 
of  the  original  answer.  In  lieu  of  those  al- 
legations, the  ammded  answer  stated  that 
the  deliveries  of  merchandise  "were  made 
under  an  express  understanding  and  agree- 
ment that  plaintiff  should  pay  defendants  for 
all  su<ai .  goods  •  •  •  the  fair  market 
value  *  *  *  at  the  time  of  such  sale  and 
delivery,"  and  that  in  the  account  "the  de- 
fendants are  not  credited  with  the  fair  mar- 
ket value  of  many  of  the  Items."  Then,  as  in 
the  original  answer,  the  items  claimed  to  be 
erroneous  are  set  forth  with  a  statement  of 
the  amount  claimed  by  defendants  to  be  the 
market  value  of  the  goods  described  In  each 
item. 

[1]  It  la  contended  by  plaintiff  In  error 
that  the  amendment  should  not  have  been 
permitted  for  the  reason  that  the  allegations 
thereof  In  regard  to  the  agreement  for  pay- 
ment of  the  market  value  for  the  goods  de- 
livered to  plaintiff  were  not  supported  by  the 
evidence.  As  the  platuttfTs  witness  McCarty 
was  the  only  witness  who  testified  upon  this 
subject,  it  is  necessary  to  determine  whether 
or  not  the  trial  court  erred  In  finding  that  his 
testimony  supported  those  allegations  of  the 
amended  answer.  This  witness  repeatedly 
stated  that  the  prices  entered  upon  the  plain- 
tiff's books  for  the  articles  received  from  the 
defendants  were  the  market  prices,  and  that 
such  market  prices  were  In  every  Instance 
fixed  when  the  goods  were  received  by  plain- 
tiff by  agreement  between  bim,  acting  for  the 
plalutlfl,  and  one  or  the  other  of  the  defend- 


ants. This  testimony,  standing  alone,  would 
have  shown  an  express  contract  as  to  each 
credit  on  the  account,  and  perhaps  have  ren- 
dered Immaterial  any  Inquiry  as  to  the  trae 
market  value  of  the  goods.   But  other  testi- 
mony of  the  same  witness  tended  to  contra- 
dict him  in  that  regard  and  to  prove  that  the 
prices  entered  upon  the  books  were  fixed  by 
him,  acting  tor  the  plaintiff,  without  the  ap- 
proval of  either  of  the  defendants.  He  insist- 
ed that  at  the  beginning  of  the  dealings  there 
was  no  arranganent  at  all  In  regard  to  prices 
to  be  allowed  tor  the  goods  in  question,  but 
later  said  that  the  defendants  were  "supiMW- 
ed  to  get  the  market  price,"  and  that  "it  was 
the  policy  of  Blssinger  &  Oa  always  to  pay 
the  market  prices."    On  cross-examination, 
after  many  questions  in  regard  to  how  and 
for  whom  he  had  fixed  the  prices  of  the 
goods,  he  was  asked  if  he  did  not  price  them 
without  the  consent  of  either  Max  or  Morris 
Weiss,  and  answered,  "Yes;  Just  for  Blssin- 
ger;  see?"    On  redirect  examination,  with 
the  obvious  purpose  of  clearing  up  the  tes- 
timony of  the  witness  upon  this  subject,  he 
was  asked  how  the  plaintiff  and  defendants 
arrived  at  the  market  prices  as  allowed  in  the 
account,  and  In  his  answer  he  described  the 
method  by  which  he  obtained  knowledge  of 
the  market  prices,  without  making  any  ref- 
erence whatever  to  any  express  agreement  in 
regard  thereto.  In  referring  to  statements  of 
the  accoont  ^Ich  had  been  sent  to  the  de- 
fendants, he  stated  that  they  claimed  "some- 
thing different,"  and  that  on  July  2,  1918, 
after  the  account  had  mn  some  eight  months, 
a  written  memorandum  was  signed  by  boOi 
defendants  and  by  the  witness,  evidently  act- 
ing for  the  plaintiff.    This  memorandum 
recited  that  Morris  Weiss  agreed  to  accept, 
from  the  plaintiff  for  all  merchandise  sold 
to  it,  prices  to  be  figured  on  the  basis  of 
prices  paid  to  Max  Weiss  for  goods  sold  by 
him  to  the  plaintiff,  "according  to  the  pre- 
vailing market  prices  at  the  time  of  sale  and 
delivery,   *   *   *   the  difference  In  prices 
to  be  paid  by  either  Blssinger  &  Co.  or  Morris 
Weiss,  whichever  way  the  balance  goes,  aft- 
er the  account  is  flgnred."   The  witness  dis- 
tinctly stated  that  this  was  an  agreement  by 
which  they  were  to  arrive  at  the  prices  of 
the  goods  making  up  the  credit  items  of  the 
account  upon   which   this  suit  Is  based. 
Enough  has  been  said  to  show  some  of  the 
Inconsistencies  In  this  testimony.    We  have- 
examlned  it  with  care,  and  are  ot  the  opinion 
that  it  fumished  substantial  evidence  to  Jus- 
tify the  finding  of  the  trial  court:  (1)  That 
the  defendants  were  entitled  to  credit  for  the 
goods  in  question  at  their  fhlr  market  value; 
and  (2)  that  the  market  value  had  never 
been  fixed  by  agreement. 

[2]  Where  the  testimony  of  a  witness  is 
ctmtradlctory,  and  it  becomes  necessary,  as 
in  this  case,  for  the  trial  court  to  determine 
its  meaning,  a  finding  In  that  regard  should 
have  the  same  standing,  when  being  reviewed. 
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on  error,  u  any  flndlns  of  fmct  on  ccmfllctliig 
evidence,  and  shoald  not  be  disturbed  nnHM 
It  be  without  substantial  support 

[3-1]  It  Is  ccmtended  tJiat  there  was  error  In 
permitting  the  amendment  (tf  the  answer,  for 
the  farther  reasm  that  It  wwked  a  change  In 
the  defense  and  a  smprlae  to  the  plaintiff. 
Hie  amendment  was  allowed  under  the  stat- 
ute which  is  now  sectlOQ  5707,  Wyo.  Oomp. 
Stat.  1920,  and,  as  we  have  said  Is  the  fore- 
going dlscnsslon,  to  conform  to  the  plalntUPs 
proof.  Such  amendm»tts  should  be  liberally 
allowed,  when  justice  will  be  promoted  there- 
by, lellman  t,  Ullls.  15  Wyo.  148^  87  Pac 
9%  The  matter  ot  their  allowance  rests 
within  tSie  sound  discretion  of  the  trial  coort, 
and  the  discretion  Is  not  Interfered  with,  un- 
less scHue  prejudice  appears.  Clark  t.  Clark, 
20  Ohio  St  128;  Boot  t.  Railroad  Ca.  45 
Ohio  8t  222, 12  N.  B.  812;  School  District  v. 
Dudley,  28  Kan.  100:  Taylor  t.  Star  Coal  Oo., 
110  Iowa,  40.  81  N.  W.  249.  Courts  are  more 
liberal  in  allowing  amendnwnts  to  answers 
than  to  petitions.  Thorn  t.  Smith,  71  Wis. 
la  36  N.  W.  707;  Oarrison  t.  Goodale,  23  Or. 
807,  31  Pac.  709:  Bliss  on  Code  Pleading, 
1 430.  Where  a  party  to  a  suit  asks  leave  to 
amend  to  conform  his  pleading  to  facts  prov- 
ed by  himself  without  objectton,  or  to  facts 
proved  by  bis  opponent,  the  right  to  amend 
is  usually  conceded.  Sovggin  r.  J<An9ton, 
45  Neh.  714,  04  Pac.  286;  Bonebrake  v.  City 
of  Columbus,  6  Ohio  N.  P.  (N.  S.)  41;  So- 
prane  Commandery  v.  Bverdlnft  11  O:  O.  D. 
419.  The  original  answ^  averred  that  0ie 
defoidant  waa  entitled  to  larger  credits  by 
virtue  of  express  contracts  fixing  the  prices 
of  certain  artltdes,  and  after  tlie  plaintUt  had 
proved  that  ISia  defendants  were  oitltled  to 
credits  equal  to  the  maifeet  values  of  said 
articles,  the  defendants,  we  think,  were  mak- 
ing no  substantial  change  in  thdlr  defense  by 
accepting  that  sltnaticai.  and  amending  their 
answer  to  conform  tbereta 

While  the  idalnfiff  objected  to  the  amend- 
ment for  the  reason  that  it  was  a  Burpilse, 
we  do  not  find  anything  In  lite  record  iq>on 
which  to  ground  such  an  objectim.  Flalur 
tiff  did  not  ask  any  postponemoit  or  contin- 
uance In  order  to  present  further  evidaice,i  as 
it  might  have  Aom  under  section  5710,  Wyo. 
Comp.  Stat  1^,  and  there  Is  no  suggestion 
that  it  did  not  have  at  the  trial  all  the  en- 
dcBoe  it  desired  to  Introduce  upon  the  ia- 
sues  as  defined  by  Oie  pleadings  after  the 
amendment  Taylor  v.  Star  Coal  Co.,  supra. 
We  cannot  see  how  plaintiff  was  prejudiced 
by  the  amradmoit  and  brieve  that  the  trial 
court  In  allowing  It  did  not  abuse  Its  dis- 
cretion. 

[7]  Plaintiff  in  error  further  craitads  that 
the  trial  court  did  not  give  proper  considera- 
tion to  the  book  account  kept  by  plaintiff,  and 
also  tliat  the  weli^t  of  tihe  evidence  m  tiie 
question  of  the  market  vatoe^of  the  goods  re- 
ceived by  plaintiff  was  In  its  favor.  It  is  not 
pn^ier  for  us  to  go  fnrt3ier  into  a  consldera- 
lB6P^-84 
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tion  of  these  eontentlons  than  to  say  that  we 
bcUeve  there  ms  substantial  evidence  suffi- 
cient to  suHKHrt  Oxe  judgment;  Including  the 
finding  that  the  market  vsloe  of  said  goods 
was  greater  than  the  amount  credited  on 
plalntUTs  books,  and  that  the  difference  was 
sufficient  to  reduce  plalntifFs  daim  to  the 
amount  for  whlcii  it  was  givw  Judgment 
Such  being  the  case,  we  cannot  weigh  the 
evidence.  Cetchnm  v.  Davis,  3  Wyo.  164, 18 
Pac.  15;  Hunt  v.  City  of  X^ramle,  26  Wyo. 
160,  181  Pac.  1S7. 

[I]  It  Is  omtended  that,  under  the  plead- 
ings, the  burden  of  proof  was  upon  the  de- 
fendants  to  show  that  they  were  entitled  to 
greater  credits  than  bad  been  allowed  by 
Idalnttff,  and  that  defWidante  should  have 
been  required  on  the  trial  to  assume  that  bar- 
den  by  opsnliig  the  case;  ^le  plaintiff  vol- 
untarlly  opened  the  case  without  any  objeo 
tion  or  quflstlMi  aa  to  the  order  pf  proof.  No 
cm^lalnt  upon  this  pttet  was  made  in  the 
mottcm  for  a  new  trial,  and  therefore  nothing 
Is  presoited  tor  our  conridemtlon. 

[I]  The  case  was  tried  in  Swe^water  coun- 
ty, in  the  Third  judicial  district  wher«  U 
was  ocanmenced.  The  judge  of  the  Second 
judicial  district  presided  at  the  trial,  and, 
after  bearing  the  erldmoe^  took  the  case 
under  advlauneat  Later,  ^en  he  decided 
the  case,  be  reduced  to  writing  and  signed* 
at  laramie,  in  the  Second  judldal  district; 
a  paper,  entitled  "Judgment"  which  was  filed 
the  foUowiiw  day  with  the  clerk  of  the 
district  court  at  Sweetwater  county,  1^^  whom 
it  was  entered  of  record  upon  the  journal  of 
that  court,  and  Is  the  judgment  In  the  case. 
The  last  allegation  of  error  which  It  will  be 
necessary  to  eonsider  is  the  claim  that  the 
court,  w  judge  had  no  jurisdiction  thus  to 
render  ttie  judgment  out  of  Sweetwater  coun- 
ty. Whatever  may  be  the  rule  tai  the  absence 
of  statute  upon  the  subject  (Black  on  Judg* 
meatB,  |  170),  we  think  (here  is  authori^  In 
our  lawa  tor  the  rudltitm  and  oitry  of  a 
judgment  In  this  msnner.  By  section  5731« 
Wyo.  Comp.  Stat  1020^  it  is  dedared  that 
district  courts  "dull  be  open  at  all  thnes 
for  the  transaction  of  buslnees  In  the  entry 
of  judgments,"  etc.,  and  that — 

"When  any  caose,  action  or  matter  baa  been 
beard  by  the  court  or  judge,  the  decision  mar 
be  made  out  of  term,  and  ladi  dedaion  may  be 
made  by  order,  or  by  direction  that  an  order, 
jtt^ment  or  decree  be  entered;  and  npoa  tiie 
filing  hi  the  office  of  the  clerk  of  the  district 
court,  of  the  connty  wherein  the  action  or  pro- 
ceeding is  peoding,  the  decision  in  writing  sign- 
ed by  the  judge,  whether  it  be  an  ord«r,  a  judg- 
ment or  decree,  as  the  case  may  require,  shall 
ht  entered  .by  such  clerk  In  conformity  with 
sn<A  dedston.'* 

In  Anderson  v.  Matthews,  8  Wya  807,  57 
Pac  156,  where  the  court  had  under  con- 
sideration the  aivolntment  of  a  receiver  bgr 
an  order  made  In  a  county  of  the  district 
other  than  that  In  which  the  suit  was  pend- 
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ing.  It  was  ta^d  ttiat  the  Cfdsr  thus  made, 
nnder  the  authority  at  section  5731,  was  an 
act  of  Qie  oomt  qnlte  aa  muCb  as  If  perform- 
ed during  a  session  of  a  regular  term.  For 
the  purposes  mentioned  In  tbe  statute,  tbe 
court  Is  open  at  all  times.  Jones  B(}wman, 
10  Wyo.  47,  65  Pac.  1002.  In  determining  the 
autborl^  of  tlie  Judge  when  acting  upon 
matters  mentioned  In  this  section,  no  distlnc- 
tl<m  should  he  made  between  the  rendition 
of  a  judgment  and  the  making  of  an  order, 
Tbe  Judgment  In  this  case  Is  clearly  one  of 
those  authorized  by  tbe  statute.  Tbe  pt^r 
signed  by  the  judge  when  he  made  his  ded- 
slfm,  was  tbe  direction  to  the  clerk  to  oiter 
the  judgment,  and,  when  so  entered,  It  be- 
came tbe  jod^ent  of  tbe  court.  It  Is  im- 
material that  this  "direction"  was  signed  in 
the  judicial  district  of  the  judge  wbo  tried 
the  case,  and  not  in  the  district  where  it  was 
pending  and  tried.  See  Russell  t.  Hank,  9 
Utah,  309,  84  Pac.  248;  EstudlUo  v.  Security 
Loan  ft  Trust  Co.,  1S8  Cal.  66,  109  Pac.  884; 
In  re  Eornuw,  162  Fa.  ISl,  29  Atl.  861. 

We  find  no  error,  and  the  Judgment  Is  af- 
flnaed. 

Affirmed. 

TOTTER,  C  concurs. 

BLTDBNBURGH,  J.,  did  not  sit,  and  the 
Triter  of  the  <q^nUm,  tlien  District  Judge, 
■at  In  his  places 

Tbe  late  Chief  Justice  BBARD  lud  con- 
curred in  the  cmdusloiis  stated  in  tbe  <^In- 
Im,  but  died  before  Its  completion. 


HERR  V.  KENNEDY.  (No.  1856.) 
(Sapreme  Court  of  Arliona.  Feb.  17,  1921.) 

1.  Pleading  <&=»I26— Daslsl  In  asswer  hMri  neg- 
ative pregnant. 

A  denial  in  an  answer  In  an  action  for  the 
purchMe  price  of  hay  that  '^here  was  46,155 
ponnds  of  baled  hay  sold  and  delivered  to  the 
defendant"  was  an  admiaaion  that  a  lesser 
number  of  pounda  of  hay  were  sold  and  deliv- 
ered to  the  defendant,  and  a  denial  "that  the 
aaid  hay  was  originally  worth  the  sum  of 
$677.32"  waa  an  admisaion  that  the  hay  was 
worth  any  sum  less  than  $677.32;  each  one 
of  each  denials  being  a  negative  pregnant. 

2.  Pleading  ^s>l26— No  luna  Joined  or  nega- 
tive prsf  nant. 

No  iaaue  can  be  joined  on  a  negative  pr^- 
nant,  because  the  affirmative  implication  to 
which  it  is  open  destroys  tlie  effect  of  tbe  dmiaL 

8.  Pleading  «s»8(3),  192(3)— Cointerelalm 
held  to  stats  nere  legal  eonolinldn  snhjeot  to 
damnrrer. 

Allegation  In  counterclaim  "that  plaintiff  on 
the  10th  day  of  December,  1918,  aod  prior 
thereto  was  indebted  to  the  defendant  in  the 
Bum  of  $595.5S  upon  an  account  stated"  was 


nothing  more  than  an  arennent  of  a  legal  con- 
clusion, and  a  demurrer  thereto  should  have 
been  sustained,  where  there  was  no  statement 
of  any  fact  or  facta  upon  which  it  could  be  de- 
termined whether  any  indebtedness  existed. 

4.  Trial  «»333-Verdlct  held  im  had  fena,  aad 
shoald  have  bean  corraoted. 
In  an  action  (or  parchase  price  ot  Ymy 
where  defendant  filed  counterclaim,  a  verdict* 
"We  •  *  •  upon  our  oaths  do  find  the  is- 
sues in  favor  of  the  defendant  in  the  siun  of 
$595.58.  tbe  defendant  to  pay  tbe  tSfference  be- 
tween the  bill  for  tbe  hay,  $677.32,  this  amount 
to  the  plaintiff,  tbe  plaintiff  to  pay  tbe  court 
costs,"  was  in  bad  form,  and  should  have  been 
corrected  before  received,  being  confused  and 
uninteni^Ue. 

3.  Costs  «=»0— Jnry  has  no  anthorlty  ta  astsM 
eosts. 

The  Jury  has  no  right  or  anthorit?  to  assess 
or  adjudge  the  payment  of  costs,  since  Civ. 
Code  1913,  par.  ^8,  provides  who  shall  recover 
costs. 

6.  Judgment  «»2l_HaM  Inoonslitent  aid  la- 
capable  of  enfomniMit. 

In  an  action  for  the  purchase  price  of  hay, 
wherein  defendant  set  up  a  counterclaim,  a 

judgment,  "It  is  ordered  and  decreed  by  the 
court  that  the  defendant  J.  have  and  recover  of 
the  plaintiff  F.  tbe  sum  of  $606.58,  and  that  the 
defendant  J.  pay  to  the  plaintiff  F.  the  differ- 
ence between  $677^  and  $596.68,  and  that  said 
difference  between  $677.32  and  $596.58  draw  in- 
terest at  the  rate  of  6  per  cent,  per  annum  from 
the  12th  day  of  I>eceoiber,  1919,  and  tiiat  the 
plaintiff  F.  pay  the  costs  of  this  suit,"  etc.. 
wna  inconsistent  and  incapable  of  enforcement, 
since  It  finds  both  for  the  plaintiff  and  the  de< 
fendant;  and  there  was  a  mistrial. 

AKieal  from  Siverior  Court,  Coomlno 
Oonnty ;  J.  B.  Jones,  Judge. 

Action  by  F.  S.  Herr  against  James  Ken- 
nedy. Judgment  for  defendant,  and  plaintiff 
appeals.  Reversed,  and  new  trial  ordered. 

Herr  sued  Eranedy  on  account  for  bay 
sold  and  delivered,  alleging: 

"That  during  the  month  of  December,  1918,  at 
the  request  ot  the  defendant,  plaintiff  aold  and 
delivered  to  the  defendant  (in  that  county) 
45,166  pounda,  making  22ss/xoo  tons  of  baled 
hay,  of  tlie  reasonable  value  and  agreed  price 
of  $677.82.  That  the  defendant  promised  end 
agreed  to  pay  the  said  price  and  valUe  therefor. 
That  he  bad  not  paid  the  same,  nor  any  part 
thereof,  though  demanded.  That  all  was  doe 
and  unpaid." 

Kennedy  answered  as  follows: 

"Defendant  admits  that  plaintiff  sold  and  de- 
livered baled  hay  to  the  defendant,  but  denies 
that  there  was  46,155  potmda  of  baled  hay  so 
delivered  to  the  defendant.  Defendant  denies 
that  the  said  hay  was  originally  worth  the  sum 
of  $677.32.  By  way  of  counterdalm,  alleges: 
That  he  is  a  merchant  doing  business  at  Wfl- 
liams,  Coconino  County,  Arizona.  That  plain- 
tiff, on  the  lOtfa  day  of  December,  1018,  and 
l»ior  thereto,  was  indebted  to  tbe  defendant 
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in  the  mm  of  $009.58  upon  «a  ■econnt  stated. 
That  aaid  stated  account  is  jost  and  true.  I^Bt 
said  defendant  porchaaed  some  baled  hay  from 
the  plaintiff  with  the  nnderatanding  that  any 
amount  of  hay  delirered  to  the  defendant 
plaintift  ahooM  be  applied  on  lald  stated  ac- 
count, and  that  anj  dUFerenee  fotmd  to  be  exlst- 
ing  between  plaintiff  and  defendant  should  be 
paid  to  the  person  ratified  to  tiie  same.** 

Herr  flled  a  general  demurrer  to  the  cotin- 
terclalm,  and  spQdflcally  denied  the  alleged 
accoantiiig  and  Indebtedness,  and  further* 
more  allied  that  the  indebtedness  upon 
which  the  stated  account  was  founded  was 
the  debt  of  another,  and  not  the  debt  of 
Hkt;  and  then  [deaded  the  statute  of  frauds 
against  the  alleged  indebtedness.  He  further- 
more pleaded  that  the  alleged  indebtedness 
was  barred  by  the  statute  of  limitations.  No 
reply  was  made  by  Eoinedy.  The  demurrer 
was  overruled.  The  motion  of  Herr  for  a 
Judgment  on  the  pleadings  was  denied.  Tbe 
caae  was  tried  by  a  Jory,  and  the  following 
Terdlct  waa  rendered : 

"We,  tbe  jary  dnly  impaneled  and  >wom  in 
the  above-entitled  action,  upon  our  oaths  do 
find  the  isflues  in  favor  of  the  defendant  in  tbe 
sum  of  the  defendant  to  pay  the  dif- 

ference between  the  bill  for  the  hay,  $077.32, 
thia  amonst  to  the  plaintiff.  The  plaintiff  to 
pay  the  court  coats." 

Upon  tbe  verdict  fbe  court  rendered  the 
fonowliig  judgment : 

"Wherefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  premtses  aforesaid,  it  is  ordered  and 
decreed  by  the  court  that  the  defendant,  James 
Kennedy,  have  and  recover  of  the  plaintiff,  F. 
S.  Herr,  the  sum  of  $595.58,  and  that  the  de- 
fendant. James  Kennedy,  pay  to  the  plaintiff, 
F.  S.  Herr,  the  difference  between  $877.32  and 
$595.58,  and  that  aaid  difference  between  $07T.;fi£ 
anA  $595.68  draw  interest  at  tbe  rate  of  6  per 
cent,  per  annum  from  the  12th  day  of  Discem- 
ber,  1019,  and  that  the  plai&tifl,  F.  B.  Herr,  psj 
the  coats  of  this  auit  amounting  to  $16.61.  and 
also  tbe  jury  fees,  aBsesfied  at  $72."  , 

X.  N.  Steeves,  of  Williams,  for  appellant. 
Harben  &  Gold,  of  Flagstaff,  for  appellee. 

BAEEB.  3.  (after  stating  tiie  ftets  as 
above).  [1-S)  Tbe  denial  in  the  answer  Oat 
*^ere  was  45,160  poands  of  baled  bay  Mfld 
and  deltvmd  to  the  defendant"  Is  an  admis- 
sion that  a  lesser  number  oC  pounds  at  hay- 
were  sold  and  delivered  to  the  defendant  Tb9 


dmlal  "that  tbe  said  bay  was  originally 
worth  tbe  sum  of  $677.32"  ts  an  admission 
that  the  bay  delivered  was  worth  any  sum 
leas  ^an  $677.32.  Bach  one  of  these  denials 
is  an  example  of  a  negative  pregnant.  As  a 
general  rule  no  issue  can  be  joined  on  a 
negative  pregnant  because  tiie  affirmative  im. 
pUcatltm  to  which  It  is  open  destroys  the 
effect  of  the  denial.  The  answer  was  there- 
fore Insufficient,  and  a  judgmrat  on  the  plead- 
ing would  have  been  proper  were  it  not  that 
the  answer  contains  new  matter  In  the  way 
of  an  alleged  counterclaim  which  must  first 
be  disposed  of  or  tried.  We  think,  however, 
that  it  was  ernnr  to  overrule  the  plaintiff^s 
demurrer  to  the  all^^ed  counterclaim.  It  ts 
alleged  in  setting  up  the  counterclaim  "that 
plaintiff  on  the  10th  day  of  December,  1918, 
and  prior  thereto,  was  indebted  to  tbe  de- 
fendant In  the  sum  of  $595.58  upon  an  account 
stated."  This  allegation  is  nothing  more  than 
an  averment  of  a  legal  conclusion.  There  is 
no  statement  of  how  the  alleged  Indebted- 
ness arose,  and  no  statement  of  any  fact  or 
facts  from  which  it  can  l>e  determined  wheth- 
er any  indebtedness  existed.  The  necessity 
for  a  statement  of  the  facts  essential  to  the 
right  claimed  Is  not  obviated  by  averments  of 
legal  condUBlon.  A  conclusion  of  law  tenders 
no  Issue,  and  a  coDuterdalm  which  depends 
upon  such  allegations  is  insufficient  and  de- 
murrable. 

[4, 1]  Tbe  vwdlct  Is  In  bad  form,  and 
should  have  been  corrected  before  being  re- 
ceived. It  is  confused  anA  unintelligible. 
Moreover,  the  Jury  had  no  right  or  autbority 
to  asseea  or  adjudge  the  payment  of  costs. 
The  statute  provides  who  shall  recover  costs. 
Revised  Statutes  1913,  par.  628. 

[S]  The  judgment  Itself  Is  Incomdstoit  and 
incapable  of  enforcement.  It  finds  both  for  tbe 
plaintiff  and  the  defoidant  It  first  finds  for 
the  defendant  in  the  sum  of  $595.68,  and  then 
finds  that  tbe  defentent  Imy  to  the  plaintiff. 
F.  S.  Herr,  tbe  difference  between  $6rr.82  and 
^S95.&8.*'  How  can  such  a  judgment  be  en- 
forced? It  is  clear  that  there  has  been  a 
mistrial  of  the  case. 

Tbe  Judgment  will  be  reversed,  and  a  new 
trial  ordered.  The  defendant  will  be  per- 
mitted to  amend  bis  pleadings  It  be  It  so 
minded. 

BOSS,  O.  J.,  and  McAUSTEB.  J.,  ctmcur. 
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PERLEV  «l  M.  V.  GUAR.   (■•.  ItZS.) 
(Sapnm  Cnrt  U  AinM.  Ml  17.  1921.) 

1.  Mtaw  u«  ■■■■rail  «  »aa  fplriil  !■  a»- 
Um  te  pramf  liMHw  hM  Ml  iMww 

nUe. 

An  aedoB  to  flnfoia  aBcgcd  tfwpiigw  from 
extracting  ore  tnm  Me  M^ifaff  daiais  wms  BOt 
an  adrerse  wmt,  mmA  tW  conidxiiit  wsa  not 
vnlnecmUc  to  iliiiwiii  «•  the  KaraaA  tkat  it 
failed  to  detail  tkc  acts  Mf  location. 

2.  MfBM  aad  aiaanlB  I  wiall—  fliad 
■nar  tiao  tead  by  skttaU  Ml  iMalid. 

FaBore  to  fie  loeatioa  notiees  for  record 
wftUn  the  tine  Szcd  br  Ctr.  Code,  par.  4/EBb, 
does  not  reader  tW  locations  inralid.  except 
u  to  adverse  nfkts  acquired  bafore  the  filiDS- 

3.  ApMal  Md  amr  «=>lt24(l)— FiadlH  tM 
|Br«n  fid  Ml  laparata  MaAai  m  appaaL 

A  finding  hj  the  trial  coort  that  jorors  <fid 
not  separate  when  ttey  'were  taken  to  view 
cart^  premisea,  basad  ob  coitfcliBS  evidence, 
is  Madbc  as  appcaL 

4.  PleaJag  4  i37g  Wa|  MMSuiy  tp  prm 
tfeiBf  adHfttadL 

It  fa  not  aeeeaaaiy  for  fdaiirtV  to  prorc  a 
tkbv  or  fact  admitted  in  tfw  answer. 

Si.  Hiaaa  and  ■laaraU  ^»2n  nalonatlaa  fey 
rataUva  afUr  failara  ta  da  aaaassBaat  wwfc 
valU. 

A  rdocatioii  af  a  «diiiiic  didm  by  a  step- 
mm  of  the  orieinal  locator  who  had  failed  to  do 
anmnl  aaacsament  .work  waa  valid,  and  it  eonld 
not  be  aaanmed,  tma  the  mere  fact  that  the 
stepson  anbseqaoilly,  and  after  he  had  pwfect- 
ed  the  location,  transferred  the  title  to  the 
ortginal  locator  for  a  nomisal  oiMiaideia- 
tioD,  that  orifhial  locator  prooucd  the  reloca- 
tioa  to  avoid  doing'  the  atnutal  aaiesmfnt 
work. 

%.  Miaaa  aad  niaerala  «=>38(3)~aaa9tisa  af 
^aaMeatlM  af  taeatar  aat  ta  be  raisad  la 
aalfaas  batwaaa  private  isdivldaala. 

The  question  of  qnalificatiw  of  the  locator 
of  a  miniiiB  claim,  eo  far  aa  the  vali^tj  there- 
of ia  affected  hj  bis  alienage,  is  one  widdk  can- 
not ba  laiaed  or  determined  in  actiona  between 
private  fndividnals  wherefn  the  United  Statea 
is  not  made  a  par^. 

Appeal  firooi  Sopertor  Gout,  Coddae  Comi- 
ty; A.  C  Lockwood,  Judge: 

Actkn  by  William  Gear  against  Frank  Per- 
ley  and  others.  Judgment  for  iflatiitlff,  and 

defendants  appeal.  Affirmed. 

3.  T.  Kingsbiuy,  of  Tombstone,  for  appel- 
lants. 

J<dui  F.  Boss  and  Bruce  Stephenaon,  boQt 
ot  Douglas;  fbr  appdlee. 

BOSS,  C.  J.  AppeUee,  alleging  ownership 
by  pnrchaae  froin  tlie  locator  of  14  lode  min- 
ing claims  situate  in  Dragoon  mining  dis- 
trict, Cochise  county,  Ariz.,  set  out  In  his 
oomplalnt  that  appellants  had  entered  Into 


poasearion  tlwreof,  mm&  were  axtraetiag  tbere- 
from  vatoaUe  isfnerals,  with  the  intent  to 
remove  said  minerals  from  the  mines  and 
ship  and  dispose  of  tbem;  that  appdlanta 
were  Insolmit,  and,  unless  restrained  from 
doing  said  acts,  he  weald  suffer  Irreparable 
Injury  and  '^^'"flCP ;  that  he  was  without  any 
adequate  remedy  at  law,  and  prayed  that  ap- 
p^Qanta  be  noticed  to  show  cause  why  they 
should  not  be  enjoined. 

Appeilants  in  their  answer  demnrred  to  the 
complaint  npoo  sereral  grounds.  They  also 
interposed  as  an  affirmative  defense  that  the 
ground  covered  by  appellee's  alleged  mining 
daims  was  vacant  and  nnapproiMriated  pub- 
lic lands,  because  appellee's  grantor,  iA  at- 
tonpting  to  locate  said  dstms,  had  failed  to 
coani^  wltb  the  law  in  a  number  of  ennmer- 
ated  partienlars,  and  that,  while  the  same 
were  vacant  and  nnapproprlsted,  they  enter- 
ed thereon,  discorered  mineral  tn  place,  and 
did  the  other  things  necessary  under  tb»  law 

to  effect  valid  fining  riatma 

The  ease  waa  Cried  by  the  coort  with  a 
SxxTT,  toirtiem  the  fasoea  cf  tkct  Involrtng  the 
validltar  of  aiH^lee's  locatkms  wn«  submit- 
ted. It  apparently  being  cmceded  that,  it  his 
locatkms  wwe  legal,  appellants  acgolred  no 
limits  l^-thdr  acts  of  locaUoQ.  All  the  Intu- 
ngatotles  as  to  the  discovery  of  mineral, 
building  of  monmnoits,  posting  and  record- 
ing location  notices  wore  favorable  to  tin  va- 
lidity of  appeUee's  locations.  Whereupon 
judgment  was  cnteied  In  accordance  with  the 
prayer  of  the  complaint,  restraining  and  en- 
Jtriafng  appeUants  flrom  working  on  said 
mhwa  and  from  takbig  ore  and  minerals 

[1]  The  asslgnmenis  based  vpim  ttie  oivet^ 
ruling  of  doanrrcn  we  pass  over  wlthoat 
fnrdier  notice  than  to  say  that,  were  this  an 
adverse  salt,  die  objectkms  to  Uw  cemplalat 
in  failing  to  detail  the  acts  of  location  would 
be  wen  takoL  This  not  being  an  adverse 
snit,  hot  one  to  prennt  a  trespass,  tba  osni- 
plalnt  is  not  nilnerable  to  demnrrer  nptm 
the  groonds  asserted.  Clason  Hatt(^  12 
Axis.  213. 100  Pac  773^ 

[2]  AnwUee's  grantn'  toeated  tlie  mining 
daims  March  S.  1910^  hnt  did  not  file  with 
the  county  recorder  copies  of  the  location 
notice  nntil  Jons  7.  1919^  or  fll  days  fiom 
the  date  ta  locatioa.  If  tbe  first  day  be  ex- 
dnded  and  the  last  day  indoded  in  the  com- 
putation. Aroellants,  taking  the  position 
that  the  notices  of  locatioa  were  not  compe- 
tent evidence  because  they  were  not  recorded 
within  90  days,  as  the  statute  provides  (par. 
4030,  CItU  Code),  objected  to  ttieir  Introdoc- 
tlon,  and  assign  error  upon  the  wder  over- 
ruling tlielr  obJectiaiL  It  ^peailnc  that  the 
appellants'  claim  oC  rl^ta  to  the  ground  In 
controversy  is  based  upon  locations  dated  In 
November.  1917.  and  kmg  mSber  tbe  notioes 
of  location  objected  to  were  filed  and  record- 
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ed,  the  court  was  rlgbt  In  admitting  them  In 
evidence.  The  failure  to  file  location  notices 
within  Uie  time  fixed  by  statute  does  not 
render  tbe  locations  Invalid,  except  as  to  ad- 
verse rights  acquired  before  the  filing.  27 
Cyc.  B76  (G). 

[3]  The  jury  were  taken,  onder  charge  of 
a  court  bailiff,  to  view  the  premises.  On  their 
return  into  court  appellants  raised  the  point 
tbat  the  view  was  Dot  conducted  in  accord- 
ance wltli  the  conrt's  InBtnictlcms,  and  that 
ttM  Jury  had  been  permitted  to  separate.  The 
charge  vas  fully  Investigated  by  the  court 
and  dlaallowM.  This  la  assigned  as  enoi. 
The  erideDce  of  the  bailiff,  witnesses,  and 
Jiuron  Is  all  to  the  effiect  that  the  view  was 
candncted  fairly,  and  was  made  hy  all  the 
jnzDrs  acting  togeUier.  ^Hiere  Is  no  material 
dispute  as  to  thlSt  but  If  tiwre  woe  we  would 
fe^  bound  by  tlw  finding  of  the  trial  court 

[4}  It  Is  objected  that  the  appellee  did  not 
Bihow  title  because  when  the  deed  of  said 
mining  claim  from  his  grantor  was  offered 
In  evidence  it  was  ruled  out  by  the  court 
But  as  we  understand  the  mUng,  the  appd- 
lants  having  admitted  In  their  answer  that 
the  mining  dalms  were  deeded  to  appellee  as 
allied  in  his  complant,  the  court  felt  that  no 
other  evidence  of  such  fact  was  necemary. 
We  can  see  no  reason  to  jnmre  a  thing  or  fact 
that  Is  admitted. 

[S]  It  appears  that  the  ground  covered  by 
the  14  locations  In  controversy  had,  prior 
to  March  8,  1916,  been  claimed  by  appklee, 
but  he,  having  failed  to  perform  the  annual 
assessment  work  the  previous  year,  one  Mas- 
senglll,  his  stepson,  relocated  the  ground,  and 
thereafter,  on  September  11,  1917,  for  a  con- 
sideration of  $1,  deeded  all  such  claims  to 
appellee.  It  seems  to  be  conceded  that  the 
ground  was  open  to  location  at  the  time  Mbs- 
sengill  located  it  because  of  the  failure  on 
the  part  of  appellee  to  do  the  annual  as.'?es8- 
ment  work,  but  It  is  said  appellee  could  not 
himself  have  relocated  it  legally,  and  thereby 
av(dd  the  annual  assessment  vratk,  nor  could 
he  accomplish  the  same  end  through  his  st^ 
son's  locatlfm.  'Whatever  the  rights  of  an 
original  locator  to  relocate  after  falling  to 
do  the  annual  assessment  work  may  b^  or 
n^ether  he  may  do  so  at.  all,  it  is  not  neces- 
sary to  decide;  this  question  being  out  of 
the  case.  It  has  beea  held  he  may  rdocate. 
Wamock  v.  De  Witt,  11  Utah.  324,  40  Fac. 
205.  Llndley.ln  his  valuable  work  takes  the 
OKKMlte  view.  Volume  2,  par.  405.  We  do 
not  perceive  any  reason  why  the  relocation 
when  made  by  a  relative  of  the  defaulting 
locator  should  be  held  Invalid  any  more  than 
if  made  by  a  f  tzanger.  The  rights  acquired 
in  either  case  would  be  the  same.  Nor  can 
we  assume  in  this  case  that  that  method  was 
adopted  in  mrder  to  avoid  doJng  the  annual 
assessment  worl^  from  the  mere  fact  that  fiw 
■tepstm.  subsequently  and  after  he  had  per- 


BTATE  533 

P.) 

fected  the  locations,  transferred  the  title  to 
appellee  for  a  nominal  consideration. 

[>]  Appellants  claim  that  appellee  did  not 
make  proof  that  he  was  a  dtlzen  of  tlie  Unit- 
ed States,  or  that  he  had  declared  his  Inten- 
ti<ai  of  becoming  sucli,  and  therefore  it  was 
error  to  enter  Judgment  In  liis  favor.  This 
proposition  is  founded  upon  tbe  federal  stat- 
ute defining  the  qualifications  of  persons  jvho 
may  locate  mint^ig  claims.  Id  this  kind  of 
case  the  question  of  dttzenshlp  is  Immaterial. 
It  la  said  in  Holdt  v.  Hazard,  10  GaL  i^p. 
440,  102  Pac.  S40: 

"NotwithstacdiDg  the  fact  that  the  contrary 
has  been  held  hi  some  jurisdictions,  It  is  now 
well  settled  by  the  decisions  of  the  courts  of 
the  United  States  that  the  qaestion  of  qualifi- 
cation of  the  locator  of  a  mining  claim,  bo  far 
as  tbfl  validity  thereof  is  affected  by  his  alien- 
age, fa)  one  which  cannot  b«  raised  or  deter- 
mined -in  actioDB  between  private  individual 
wherein  the  United  States  is  not  made  a  par- 
ty. BaUngs  T.  Smelting  Co.,  61  Fed.  8S8,  2 
O.  C.  A.  2S2;  Manuel  v.  Wolff,  162  U.  S.  507, 
14  Sup.  Ct  651.  88  li.  Bd.  632;  McKinley 
Creek  Min.  Co.  v.  Alaska  Mln.  Co.,  1S3  U.  S. 
563,  m  Sup.  Ct  84,  46  L.  Ed.  331;  Snyder  on 
Mines,  par.  267;  Costigan  on  Mining  Iaw, 
par.  47;  TornaoBea  v.  Melsing  et  al.,  100  Fed. 
710,  47  C.  C.  A.  596." 

Finding  tiie  record  free  firom  error,  tlie 
Judgment  Is  affirmed. 

BAKBB  and  McALISTEB,  J  J.,  concur. 


SAGE  V.  STATE.    (No.  497.) 
(Supreme  Coort  <^  Arisona.   Feb.  1T»  10^.) 

1.  Indictment  and  Information  ^s»l25(37)— In- 
formation for  statutory  rape  held  not  demnr- 
rable  for  Incladlng  more  than  one  offense. 

An  information  alleging  that  defendants 
wflUully  made  an  assault  on  prosecutrix  and 
administered  intoxicating  liquors  whidi  render- 
ed her  Incapable  of  resistance  and  by  threats 
of  bodily  harm  aceompUihed  with  her  an  act 
of  sexual  intercoarse,  the  said  prosecutrix  be- 
ing under  18  years  of  age,  held  not  demurrable 
under  Fen.  Code  1913,  §  938,  tiiough  three 
of  the  six  different  instances  of  sexual  inter- 
course mode  rape  by  section  231,  Code, 
are  covered  by  the  information,  and  the  infor- 
mation will  be  construed  as  charging  statutory 
r^^e  accomplished  1^  the  means  alleged,  since 
information  may  charge  In  a  ^i^e  count  the 
commission  of  tiie  offmse  In  any  or  by  conjunc- 
tive aliegations,  In  all  of  the  enumerated  and 
net '  incMiBistent  ways. 

2.  Rape  «s>48(2)— Testimony  as  to  complaint 
'  made  by  prosecutrix  hehl  proper. 

In  prosecQtion  for  statutory  rape,  testi- 
mony of  witness  tiiat  prosecutrix  made  com- 
plaint to  him,  and  that  the  names  of  three  of 
the  assaulting  parties  were  t<dd  him  by  prosecu' 
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triz  and  he  gaessed  th«  name  of  the  fourth 
from  description  given,  kel<{  not  objectionable 
where  coart  Bustained  objection  to  term  "as- 
saultinK  parties"  and  atruck  out  reference  to 
fourth  party  whose  name  waa  not  given. 

3.  Rape  «=:340(6)—W)tnes8ea  ^344(2)— Spe- 
oiflc  acts  of  HRchastlty  of  proseoatrix  not  ad- 
nlaslble. 

In  prosecntioD  for  statutory  rape,  evidence 
of  apecifie  acts  of  similar  unchaste  conduct  of 
prosecutrix  with  men  other  than  accused,  or 
that  8h«  formerly  lived  in  a  hoase  of  prosti- 
tution, la  inadmissible  to  show  conaent  or  as 
bearing  on  credibility  of  her  testimony. 

4.  Criminal  law  «=3>I043(3)— General  offar  of 
testimony  held  not  taatalaakia  on  appeal,  on 

specific  ground. 
.In  prosecution  for  statutory  rape,  exclu- 
sion of  general  offer  of  teetimony  that  prose- 
cutrix lived  In  a  honae  of  proatitution  aa  in- 
admissible to  prove  conaent  or  Impeach  her 
credibility  cannot  be  urged  as  error  on  ground 
first  made  on  appeal  that  testimony  was  ad- 
missiUe  to  rebut  unlawful  conspiracy  alleged. 

5.  Criminal  law  «S9670— General  offer  sf  tea- 
tlmony  insuflolent  If  Inadalaalble  «^  any 
gronnd.  " 

WheM  an  offer  ia  made  to  prove  several 
things  grouped  together  and  the  court  refuses 
to  hear  the  proof,  the  ruling  win  be  sustained  if 
the  proof  of  any  <ma  of  Uie  things  waa  inad- 
missible. 

6.  Criminal  law  «=99I9(3)— Whether  Impreper 
argnmeat  iafluenoed  vertflct  nast  be  iaft  ttf 
diaeretlon  of  trial  eoort 

Ordinarfly  question  whether  argument  of 
prosecuting  officer  is  so  inflammatory  and  vio- 
lent as  to  have  influenced  the  verdict  must  be 
left  to  aouDd  diaeretlon  of  court  on  motion  for 
a  new  trial. 

7.  Criminal  law  «S9II7I(I)— Improper  argn- 
neat  to  be  reversible  error  must  be  prejn- 
diolal. 

Courts  of  last  resort  will  interfere  by  grant- 
ing a  new  trial  only  in  a  case  where  the  prose- 
cutor has  clearly  departed  from  the  evidence 
and  line  of  legitimate  argument  to  the  evident 
prejudice  of  the  defendant. 

8.  Criminal  law  •a»llS9(9>— Convlctlea  aaa- 
talned  by  evUenoe  oenclaalve. 

Where,  in  a  proaecotion  for  statutory  rape, 
the  testimony  of  prosecutrix  that  accused  had 
intercourse  with  her  was  not  contradicted  and 
it  was  clearly  shown  she  was  under  age  of 
consent,  appellate  court  cannot  Interfere  with 
conviction. 

9.  Criminal  law  «sal  186(1)— No  reversal  for 
severity  of  aeatenee. 

On  appeal  from  conviction  of  statutory  rape, 
the  court  is  not  authorized  to  reverse  for  sever- 
ity of  sentence. 

AH>eal  from  Snperlor  Court,  Tavapal  Goun- 
^;  A.  d  Lockwood.  Judge. 

Clarence  Sage  was  convicted  of  rape  on 
fttnale  under  18  yeara  of  age,  and  trcm  the 
Jodgment  of  conviction  and  the  order  deny- 


ing hla  motion  for  new  trial  he  anwals*  Af- 
firmed. 

Butlard  ft  Jacobs,  of  Flumilx.  P.  H.  ling, 
of  Jerome,  F.  L.  BaworOi,  of  Preacott«  and 
Geo.  B.  Ibatdier  and  P.  A.  UcGarran,  botli 
of  Baio,  Mer.,  for  appedlast 

The  Attorney  General,  Louis  J.  39art,  Aast 
Atty.  Gen.,  and  Nell  C.  Clark,  Co.  Atty.,  of 
Prescott,  for  the  State. 

BAK£R,  J.  Glar^ice  Sage,  Fred  Wooda. 
B.  P.  Giles,  and  George  Floyd  were  jointly 
informed  against  tor  the  crime  of  rape,  al- 
leged to  have  been  committed  upon  Alverda 
Florence'  Schendel,  a  female,  under  the  age 
of  IS  years.  The  defendant  Sage  was  grant- 
ed a  separate  trial  and  was  convicted  of  the 
crime.  From  the  judgment  of  conviction  and 
the  order  denying  his  motion  for  a  new  trial, 
he  appeals  to  this  courL 

The  material  testimony  in  the  case  Is  In 
substance  this:  The  prosecutrix,  Alverda 
Florence  Schendel,  testified  that  at  the  time 
charged  her  age  was  17  years  and  2  m<mths, 
and  that  she  was  a  married  woman,  Imt  liv- 
ing s^>arate  and  apart  from  her  husband, 
Marion  Schendel,  who  had  deserted  her. 
That  on  the  night  of  January  6,  1920.  she 
was  occupying  a  room  as  a  guest  at  the  Snl- 
Ilvan  Hotel,  in  Jerome,  Ariz.  That  on  that 
night  two  police  officers  of  Jerome,  Giles  and 
Floyd,  came  to  her  room  and  informed  her 
that  she  waa  tmder  arrest  and  ordered  her  to 
accompany  them  to  the  [MUce  station,  as  the 
police  officers  testified,  to  secure  a  statement 
from  her.  Un  the  way  to  the  police  station 
they  met  Woods,  who  asked,  "What  was  the 
matter?"  Sage  came  up  about  that  time  and 
told  Giles  and  Floyd  that  there  was  trouble 
at  a  Mexican's,  by  the  name  of  VerlUa,  and 
that  they  had  better  look  into  It  The  two 
officers,  Giles  and  Floyd,  then  left  to  go  to 
VeriUa's.  Sage  and  Woods  then  took  the 
prosecutrix  to  an  apartment  occupied  by 
Sage,  and  there,  in  Sage's  room,  they  com- 
pelled the  prosecutrix  to  drink  a  quantity  of 
whisky.  The  whisky  caused  the  prosecutrix 
to  become  sick  and  stupefied.  Sage  and 
Woods  took  oft  her  clothes  and  undressed 
themaelres,  and  each  had  sexual  Intercourse 
with  the  prosecutrix  several  times  during  the 
night.  Early  the  next  morning  the  prosecu- 
trix was  let  out  of  Sage's  room  and  she  re- 
turned to  the  Sullivan  Hotel,  "niat  day  the 
prosecutrix  made  complaint  of  the  occurrence 
of  the  night  before  to  one  WykotF,  who  seems 
to  have  been  acting  as  her  attorney.  The 
police  officers,  Giles  and  Floyd,  gave  testi- 
mony contradicting  the  prosecutrix  In  some 
particulars,  respecting  the  drcnmstances  of 
her  arrest  and  explaining  the  reasons  why 
they  arrested  the  prosecutrix.  Neither  Sage 
nor  Woods  testified  as  witnesses  In  the  case. 

It  Is  not  daimed  that  the  erldence  is  in- 
SDffldent  to  support  the  TWdlct,  but  reliance 
Is  had  for  reversal  of  ttu  Judgmmt  of  con- 
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Tictim  upon  certain  allied  errors  ta  the 
trial  court,  some  of  which  we  shall  notii% 
without  reference  to  the  order  In  which  they 
are  presented  In  the  brief  of  counsel  for  the 
defendant  Those  not  discoased  are  regarded 
by  ns  as  b«4ng  of  no  Importance  or  slgnlfl- 
cance. 

[1]  The  flrst  assignment  of  error  to  whlc^ 
onr  attention  will  be  directed  Is  predicated 
upon  the  action  of  the  court  In  overruling 
the  defendant's  demurrer  to  tlie  Information 
filed  in  the  case.  The  demurrer  is  based  up- 
on the  proposition  that  the  Information  Is 
ffttally  defective  because  it  (barges  more  than 
one  offense.  It  is  true  that  if  an  Information 
charges  more  than  one  offense  it  is  subject 
to  demurrer  upon  that  ground.  Penal-  CJode, 
(  988.  The  qnestltm  then  is:  Does  the 
Information  In  this  case  charge  two  i^jfenses? 
We  do  not  think  so.  It  la  alleged  that— 

Tba  defendants  (Sage,  Woods,  Giles,  Xloyd) 
"ffid  •  •  •  wiUfnnT,  forcibly,  violently,  un- 
lawfully and  felonioQ^,  make  an  assault  ajHin 
one  AlTerda  Florence  Schendel,  and  did  then 
and  there  administer  to  ber,  the  said  Alverda 
Florence  Schendel,  intoxicaUng  and  narcotic 
Uquors,  which  produced  in  her,  the  said  Alverda 
Florence  Schendel,  a  stupor  and  weakness  that 
rendered  her  incapable  of  resistance,  and  by 
threats  of  great  and  immediate  bodily  barm, 
aocompanied  -by  apparent  power  of  execution, 
the  said  Clarenee  Sage,  Fred  Woods,  B.  kr. 
OUcB,  and  George  Floyd,  did  *  in  the 

manner,  and  1^  the  means  aforesaid,  wlll- 
fnllj,  fordUy,  mlawfnlly  and  fdtmioualy  rarlBh, 
carnally  know,  perform  and  accomplish  with 
her,  the  said  Alverda  Florence  Schendel,  an  act 
of  sexual  intercourse,  against  her  will  and  re- 
sistance and  without  her  consent,  she  the  said 
Alverda  Florence  Schendel,  •  *  *  being  a 
female,  under  the  age  of  18  years  and  who  was 
not  *  *  *  the  wife  of  said  CSaranee  Sage, 
Fred  Woods,  R  P.  Giles,  George  Floyd,  or 
of  them.** 

The  statute  (section  281,  Penal  Code  1918) 
prescribes  six  different  instances  of  sexual 
luterconrse  with  a  female,  not  tbe  wlf6  of 
the  perpetrator,  either  of  which  amounts  to 
rape,  three  ot  which  instances,  It  will  be  no- 
ticed, are  covered  by  the  Information  In  Oils 
case: 

"(1)  Where  the  female  Is  under  the  age  of 
eighteen  years.  *  *  *  (3)  Where  she  re- 
wSatBt  hat  her  reelBtance  is  overcome  by  force 
or  violence.  (4)  Where  she  Is  prevented  from 
rcsfsttng  by  threats  of  immediate  and  great 
bodily  harm,  accompanied  hj  apparent  power 
of  execution,  or  by  any  intoxicating,  narcotic, 
or  anesthetic  substance,  administered  by  or 
irith  the  privity  of  the  accused." 

As  we  read  the  statute  It  enumerates  a 
series  of  acts,  either  of  which  separately,  or 
all  together,  so  far  as  they  are  not  In  their 
nature  Inconsistent,  constitutes  the  single 
offense  of  rape,  and  it  Is  well  settled  that  the 
information  may  charge  In  a  single  count  the 
ctnnmisstoa  of  the  offense.  In  any,  or  Iqr  con- 


junctive allegations  in  all,  of  the  enumerated 
and  not  inconsistent  ways. 

In  Bishop's  New  Criminal  Procedure  (2d 
Ed.  VOL  1,  p.  854,  S  430)  the  role  Is  clearly  and 
forcUOy  stated  as  follows: 

"A  statute  often  makes  punishaUe  the  do- 
ing of  one  thing  or  another,  sometimes  thus 
specifying  a  eonsiilerabis  nnmber  of  things. 
Then,  by  proper  and  ordinary  eonstrucUon,  a 
person  who  in  one  transaction  does  all,  vicdates 
the  statute  but  once,  and  incurs  only  one  pen- 
alty. Yet  he  violates  it  equally  by  doing  one  of 
the  things.  Therefore  the  indictment  on  such 
a  statute  may  allege,  in  a  single  count,  that 
the  defendant  did  as  many  of  the  forbidden 
things  as  the  pleader  chooses,  employing  the 
conjunction  'and'  where  the  statute  has  'or,' 
and  it  will  not  be  donUe,  and  It  will  be  estab- 
habed  at  the  trial  by  pnxrf  of  any  one  of  them." 

The  rule  is  thus  stated  in  Enc  of  PL  &  Pr. 
vol.  10,  p.  036: 

"When  a  statute  enumerates  several  acts  In 
the  alternative,  the  doing  of  any  of  wbldi  is 
subjected  to  the  same  jHinlshment,  all  of  such 
acts  may  be  charged  cumulatively  as  one  of- 
fense. And  where  the  statute  provides  in  the 
alternative  several  means  by  which  the  offense 
may  be  committed,  or  where  the  intent  or  pur- 
pose is  set  out  in  several  aspects  disjunctively, 
they  may  all  be  charged  in  setting  out  one  and 
the  same  offense." 

The  text  is  abnndantlj  auniorted  by  llie 
decided  cases.  In  State  Adanu*  41  WaSh. 
062,  88  Pac.  1108,  the  information  diarged 

that— 

The  defendant  "lUd  unlawfully,  feloniously 
and  fordbly,  and  against  her  wfll,  ravish  and 
camdly  know,  Uand  Stepbey  then  and  there 
being  a  female  ehfld  nnder  the  age  of  18  yeara* 
to  wit,  of  the  age  of  )7  yaars.** 

The  Suprone  Uourt  of  Washington,  in  re- 
versing a  Judgment  sustaining  a  demurrer  to 
the  Information,  <m  the  ground  that  it  diall- 
ed mc»e  than  one  <^en8e,  said: 

*frhe  statute  defines  but  one  crime  and  pre- 
scribes but  one  penal^  tlierefor.  Where  a 
statute  provides  that  a  CTlme  may  be  committed 
in  different  ways  or  by  dUferent  means,  the 
act  coDstitotes  bat  a  single  offense,  whether 
one  or  all  of  the  ways  and  means  be  employ- 
ed in  its  commission,  and  it  is  proper  to  charge 
in  an  ioformatiou  that  the  crime  was  commit- 
ted in  one  of  the  ways  or' by  one  of  the  means 
specified  In  the  statute,  or  hi  all  the  ways  and 
by  aU  the  means  eoujonctive^.'^ 

In  People  v.  Gustl.  113  Cat  177, 46  Pac;  263, 
the  court  said: 

"It  is  a  well-settled  rule  of  law  that  Vhen 
a  statute  enunciates  a  series  of  acts,  either 
of  which  separately  or  all  together  may  con- 
stitute the  offense,  all  of  such  acts  may  be 
charged  In  a  single  eount,  for  the  reason  that 
notwithstanding  that  each  act  may,  by  itself, 
constitute  the  offense,  all  of  them  together  do 
no  more,  and  likewise  constitute  but  one  and 
the  same  offense.* " 
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The  same  principle  Is  ftnnounced  In  tbe 
following  cases:  State  t.  Meyerkamp,  82 
Wash.  607,  144  Pac  942;  People  t.  O'Brien, 
130  Cal.  1,  62  Pac  297 ;  Fahnestock  t.  State, 
102  Ind.  156,  1  N.  E.  372;  State  t.  Hann,  73 
Minn.  140,  76  N.  W.  33;  Commonwealth  t. 
Lowe,  116  Ky.  335,  76  S.  W.  119;  Cooper  v. 
State,  22  Tex.  App.  419,  3  S.  W.  334. 

We  construe  the  information  In  the  pres- 
ent case  as  charging  a  single  offense,  namely, 
statutory  rape,  alleged  to  have  been  commit- 
ted upon  the  prosecutrix  by  overcoming  her 
resistance  Ijy  the  means  and  ways  enumerated 
In  the  statute,  1.  e.,  by  force  and  use  of  In- 
toxicating liquor  and  by  threats  and  feara 
The  means  and  ways  alleged  to  have  been 
employed  by  the  defendant  In  the  commission 
of  the  alleged  off^ise  are  not  inconsistent 
or  repugnant.  They  may  all  exist  in  a  case  of 
statutory  rai)e,  and  if  the  evidence  of  the 
prosecutrix  Is  tme  at  least  two  of  the  means 
.or  ways  did  exist  in  the  present  case.  But 
one  ofEense  is  denomiced  by  the  statute  and 
only  one  punlshmoit  Is  prescribed.  We  do 
not  think  that  there  was  any  error  In  over^ 
ruling  the  demurrer. 

[2]  Tbe  defendant  excepts  to  a  question 
asked  the  witness  Wykoff.  The  question  ob- 
jected to  was  as  follows:  "You  may  state 
briefly,  without  going  Into  details,  what  com- 
plaint was  made."  The  defendant  objected 
to  tbe  question,  but  his  objection  was  over- 
ruled; the  court  saying  to  the  witness:  "Ton 
may  state  what  the  complaint  was,  but  avoid 
all  details  of  any  nature."  Tbe  witness  an- 
swered: "Tb»  complaint  was  made  of  an  as- 
sault upon  her  that  morning.  May  I  state 
the  names  glveii  of  the  assaulting  parties?" 
The  court  said:  "Tbe  obJectI<m  will  be  over* 
ruled  to  the  names,  but  the  remark  'assault- 
ing parties'  Is  objectionable."  Th^upon  the 
witness  fiuther  answered:  "Tbe  parties  com- 
plained of  were  Ur.  Woods,  Mr.  Giles,  and 
Mr.  Floyd  and  giving  a  description  of  Mr. 
Sage,  from  which  I  was  able  to  guess  the 
name  of  the  fourth."  The  court:  "The  last 
part  wUl  be  stricken."  The  rule  undoubtedly 
la  that  the  state  may  show  In  corroboration 
of  the  testimony  of  the  assaulted  female  that 
she,  shortly  after  the  outrage  upon  her,  made 
complaint  of  Bjich  occurrence,  but  such  testi- 
mony Is  confined  to  the  bare  fact  of  com- 
plaint, and  details  .of  the  occurrence  or  the 
Identity  of  the  pers(m  accused  is  not  admis- 
sible. 2  Wigmore  on  Evidence,  par.  1136. 
Such  testimony  Is  admissible  In  corroboration 
of  the  assaulted  female,  regardless  of  the 
question  of  consent  State  v.  Glle,  93  Vt  142, 
106  AtL  829.  We  do  not  think  the  rule  was 
violated  in  the  instance  referred  to.  The 
court  was  carefol  to  admonish  the  witness 
to  conflne  himself  to  the  bare  statement  that 
complaint  was  made.  He  was  cautioned  not 
to  give  the  details.  The  witness,  however, 
In  his  answer  stated  that  such  a  description 
of  one  of  the  offending  parties  was  given  in 
the  complaint  ttut  he  was  able  to  guess  t^t 


It  was  the  defmdant.  Tlds  statemoit  was 
promptly  stricken.  We  find  no  »ror  bere^ 
[3]  The  d^endant  complains  of  the  ruling' 
of  the  court  refusing  to  permit  the  prosecu- 
trix, while  she  was  upon  tbe  stand  as  a  wit- 
ness, to  be  cross-examined  relatiTe  to  former 
alleged  acts  of  unchastity  by  her  and  as  to 
whether  or  not  she  had  formeiiy  lived  In 
hoxises  of  prostitution.  Aside  from  any  ques- 
tion as  to  whether  tbe  int^rtogatories  pro- 
pounded to  the  prosecutrix  were  jfTopet  croea- 
examlnatlon,  we  are  convinced  that  the  objec- 
tion of  counsel  for  the  state,  to  the  testimony 
sought  to  be  elicited,  was  pn^rerly  sustaloed. 
Under  the  statutes  of  this  state  it  Is  rape 
to  carnally  know  a  female  under  the  age  of 
18  years  either  with,  or  without,  her  consent, 
and  no  evidence  of  specific  acts  of  stmilar  un- 
chaste conduct  with  men  other  than  the  ac- 
cused, or  that  she  formerly  lived  in  a  house 
of  prostitution,  is  admissible  to  show  con- 
sent or  as  bearing  upon  the  credibility  of  her 
testhnony.  In  People  v.  Chin  Hane,  108  CaL 
597.  41  Pac.  697,  It  Is  said: 

witness  Ah  Wth  testified  that  she  was 
tbe  wife  of  Hie  deceased.  •  «  •  The  de- 
fense attempted  to  prove  that  she  had  been  an 
inmate  of  a  house  of  prostitotioD,  The  evi- 
dence was  inadmlasiMe.  Such  matters  were 
entirely  collateral,  and  her  veradty  could  not 
be  impeached  in  that  way." 

To  the  same  effect  are  the  cases:  State  v. 
Rash.  27  S.  D.  185,  130  N.  W.  91.  Ann.  Cas. 
19iaD,  666;  State  v.  Foumler,  68  Yt  262,  35 
AU.  178;  State  t.  Hobgood,  46  La.  Ann.  866. 
15  South.  406. 

In  the  case  of  People  t.  Johnson,  106  CaL 
289, 89  Pac.  622,  the  court  said: 

"Tbe  proseeathif  wttneaa  Is  under  the  ags 
of  consent,  and  fOr  this  reason  evidence  either 
of  general  reputation  or  specific  acts  would 
seem  to  be  ImmateriaL  This  class  of  evidence 
is  admissible  for  the  purpose  of  tending  to  sbow 
the  nooprobabilitr  of  resistance  upon  the  part 
of  the  prosecutrix.  For  it  is  certainly  more 
probable  tliat  a  woman  who  has  done  these 
things  voluntarily  in  the  past  would  be  much 
more  likely  to  consent,  than  one  whose  past 
reputation  was  without  blemish,  and  whose  per- 
sonal conduct  cmild  not  truthfally  be  assailed. 
In  other  words,  this  dass  of  evidence  goes  to 
the  question  of  consent  only,  and  in  a  case  like 
the  present  the  question  of  consent  la  not 
involved.  •  •  •  Sound  reason  declares  that 
such  of  necessity  must  be  the  rule.  If  this 
class  of  evidence  was  admissible  as  going  to 
the  credibility  of  the  testimony  of  the  prosecu- 
trix in  its  entirety,  then  it  would  be  equally 
admissible  as  against  the  veradty  of  any  female 
who  might  be  called  upon  to  give  evidence  in 
a  case.  Yet  no  such  principle  is  recogmsed  any- 
where." 

In  People  v.  Abbott.  97  Mich.  484,  56  N.  W. 
862,  87  Am.  St  Rep.  360.  an  Identically 
similar  issue  was  prssmted;  the  court  la  that 
case  saying: 

"The  raling  of  the  court  In  the  present  ease 
•xdudtd  the  inquiry  as  to  whether  she  had  had 
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■exoal  intBreonrBc  irith  oSier  mm  prior  to  fluit 
time,  and  was  cwrect  for  tlie  reaaoBS  fivsn  in 
People  T.  OloTeV,  rapra.  ♦  »  ♦  The  coart 
wu  not  in  error  in  exdndii^  tbe  eridence. 
*  *  *  If  the  girl  had  been  of  the  age  trf 
«n»ent,  it  might  be  competent  to  admit  eri- 
dcDce  of  her  general  repntation  for  dtaatitr* 
u  bearing  upon  the  probal^ty  of  her  story, 
bnt  apedfic  acta  ct  anchastity  cotild  not  be 
Snqoired  into.  *  •  *  Bnt  here  the  law  con- 
daalTelT  prcsmnea  that  die  girl  could  not  give 
her  consent,  and  every  act  of  intercoorse  with 
bw  would  be  a  crime  committed  against  her. 
and  sooli  acts  eoidd  not,  therefore,  aflect  her 
oediUUtr.'' 

The  propoisltlon  Is  too  firmly  established  to 
be  disputed  that  In  trials  for  the  crime  of 
statntory  rape  the  question  of  tbe  chastity 
of  the  prosecutrix  is  entirely  immaterial 
either  to  prove  her  consent  or  to  Impeach  her 
credibility.  Coarts  are  virtnally  In  accord 
upon  tbe  question.  Plunkett  t.  State,  72  Ark. 
40»,  82  S.  W.  845;  People  v.  Bene,  130  CaL 
159,  62  Pac.  404;  People  v.  Harlan,  133  Cal. 
16,  as  Pac.  9;  State  t.  Anthony,  6  Idaho,  383, 
55  Pac.  8S4 ;  State  t.  Blackburn  (Iowa)  110 
N.  W.  2TS;  People  v.  Glover,  71  Midi.  808,  88 
N.  W.  874;  SUCe  t.  WbJtesell,  142  Mo.  467, 
44  S.  W.  332;  State  v.  Hilberg,  22  Utah,  27, 
61  Pac.  210. 

[4.  C]  The  defendant  eontends  that  tbs 
testimony  nittire  to  the  cbaracter  of  tbe 
prosecntrlx  for  cliasUty  wob  admlastblft  for 
the  ptorpose  of  lebnttlns  tbe  testimony  of  flie 
state  tending  to  diow  that  tbe  defendant  and 
Ilia  codeCKidante  conqdred  to  arrest  the 
prosecutrix  In  tbe  SuUlran  Hotel  and  ddiver 
ber  to  tbe  defoiduit  that  he  might  aoGom> 
pllflh  eexual  intercourse  witb  tbe  prosecutrix. 
It  is  argued  that  sadi  testimony  would  tend 
to  show  tbat  CHles  and  Floyd,  as  police  cSi' 
con.  went  to  Qie  room  of  tbe  j^rosecutrlx  in 
tbe  hottl  tot  a  lawfol  purpose— to  arrest  her 
'for  a  TiiAati<m  of  tbe  ordinance  against  proe- 
tttDdon,  and  hence  wotild  tttid  to  rebut  any- 
untewtnl  conspiracy.  In  making  the  offw  of 
sin^h  testUnony  as  defenslTe  matter,  the  de- 
fendant did  n6t  state  to  the  court  the  purpose 
of  the  testimony.  Bb  states  the  purpose  of 
tbe  testimony  for  the  first  time  In  this  oonrt 
It  was  the  imperatlTe  duty  of  counsel  for 
tbe  defoidant  to  point  eut  the  rfllevancy  of 
tbe  testUnony  to  the  trial  court  and,  baring 
tailed  to  do  80,  be  cannot  predicate  wror  vjh 
on  the  ruling  rejecting  tbe  offer.  McOounell 
T.  State,  13  Ala.  App^  79,  69  South.  383;  Peo- 
ple T.  Brent,  U  OaL  App.  674, 106  Pac.  UO; 
People  T.  Wong  Loung,  159  CaL  5^,  114  Pac. 
828.  The  offer  was  also  objectlonalde  because 
It  grouped  several  things  tt^ether,  some  of 
wUch  were  plainly  Inadmissible.  Tbe  roU  is 
tbat  where  an  offer  is  made  to  prove  several 
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things  groined  together,  and  the  court  re- 
fuses to  hear  the  proof,  Uie  ruling  wQl  be 
Bustalned  if  the  proof  of  any  one  of  the 
things  was  inadmissible.  It  is  not  the  duty 
of  tbe  court,  in  a  criminal  case,  to  separate 
admlssIMe  flroxn  Inadmissible  evidence  when 
emlffaeed  In  a  single  <rfVer.  People  v.  Hogan, 
11  CaL  App.  599,  105  Pac.  988;  Huntlhgton 
V.  17.  S.,  175  red.  9S0,  89  C.  C.  A.  440;  Cbm- 
monwealth  Bbooshanlan,  210  Mass.  123,  96 
N.  B.  70,  Ann.  Gas.  19120, 1073. 

[6]  Enor  Is  assigned  uptm  tbe  statements 
of  the  prosecuting  olDcer,  made  In  his  argu- 
ment to  tbe  Jury.  It  wlU  serve  no  nsefol  pur- 
pose to  outline  One  argoment,  as  it  aKtears 
In  tbe  record.  SufBclait  to  say  that  it  Is 
perlknudy  near  the  line  of  revendble  oror 
and  it  is  ooudied  In  language  whcb  does  not 
meet  wiOi  our  aptvoral  and  does  not  display 
tbe  good  taste  that  should  actuate  a  prosecut- 
ing ofllcer  In  presenting  a  criminal  case  to  a 
Jury.  Bat  ooorts  8dd<mi  reverse'  convbritons 
In  criminal  oases  fbr  the  language  of  tbe 
prosecutor  In  dmonndng  the  conduct  of  tbe 
defendant  when  snCh  language  is  based  upon 
any  tuA  in  the  record.  OrdlnarUy  the  ques- 
tl<Ni  whether  tbe  argument  is  so  inflamma- 
tory and  violent  as  to  have  influenced  the 
velvet  of  tbe  Jury  must  be  left  to  the  sound 
discretltm  of  the  trial  court  on  motkm  for  a 
new  trial  who  hears  Qie  entire  argument  of 
oonnscA  and  can  better  Judge  of  ite  pemldoQs 

ects,  if  any.  Ooorts  of  last  rssort  will  in- 
terfere by  granting  a  new  trial  tmly  In  a 
case  where  the  prosecutor  has  dearly  dc^part- 
ed  from  Qie  evidence  and  the  line  of  legltl- 
mato  argmnent  to  the  evUent  prejudice  of  tbe 
defendant  We  are  not  fully  C(mvlnoad  tbat 
tbe  impasdoned  and  heated  argoment  made 
by  the  prosecutor  was  a  potuit  factor  In 
brlnfl^  about  the  verdict  of  goUty,  and  for 
this  reason  we  would  not  be  Justified  in  re* 
versing  the  Judgment. 

[7-1]  We  find  no  nivarslhle  error  In  the 
dtarge  of  the  court  to  the  Jury.  lAe  woman 
alleged  to  have  been  raped  testified  posldv^ 
that  the  accused  bad  carnal  knowledge  of  her 
at  tbe  time  charged  in  tbQ  information.  Her 
testlmoiy  In  that  respect  was  not  cmttrorert- 
ed.  It  was  deariy  shovn  tbat  she  was  un- 
dw  the  age  of  conamt  ^ere  was,  ttiere- 
fon,  evidence,  if  oedlUe,  to  warrant  tbe  v^ 
diet  and  of  course  the  credlUllty  of  the  wo- 
man was  wholly  a  question  for  the  Jury.  We 
cannot  intwfere  with  the  verdict  Mor  are 
we  authorized  to  reverse  because  of  the  sever- 
ity of  the  sentence. 

Tbe  Judgment  ct  conviction  must  be.  af- 
firmed. 

BOSS,  a  J.,  and  McALISTSR,  3.,  concur.' 
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ARIZONA  BINGHAMPTON  COPPER  CO.  v. 
DICKSON.  (No.  1852.) 

(Sapreme  Court  of  Arizona.    Feb.  IT,  1921.) 

1.  Trial  «=>I78  ~  Motlan  for  directod- vontlct 
admits  truth  of  evidatioe  of  opposing  party. 

A  motion  for  directed  verdict  admits  tbe 
truth  of  whatever  competent  evidence  the  op- 
posing part;  had  introduced  and  challenges  its 
sufficiency  to  support  a  Verdict,  and  the  evi- 
dence must  be  viewed  In  the  strongest  light 
against  movent. 

2.  Trial  «=9 139(1)  —  Wh«B  dirooted  verdiet 
propor  stated. 

It  Is  only  when  the  evidence  is  insufSctent 
to  rapport  a  verdict  or  where  it  is  so  weak 
that  on  a  motion  for  new  trial  after  verdict 
the  eonrt  would  feel  constrained  to  set  it  aside 
that  the  court  is  jnstified  in  directinff  a  ver- 
dict. 

3.  Mines  and  minerals  <^  1 1&— Liability  for 
death  of  contractor  falling  from  ladder  held 
for  Jory. 

In  action  for  death  of  miner  contracting  to 
construct  an  upraise  in  a  mine,  tools,  materials 
and  appliances  to  be  famished  by  mine  owner, 
death  being  caused  by  breaking  of  ladder  fur- 
nished to  enable  decedent  to  go  to  and  from 
hie  work,  evidence  to  take  ease  to  jury 
as  against  motion  to  direct  verdict 

4.  Master  and  servant  ^»88(3) —Contractor 
oannot  recover  for  injuries  In  performance  of 
work. 

It  is  a  general  rule  that  a  contractor  can- 
not recover  from  his  employer  for  injuries  he 
may  sustain  in  the  performance  of  bis  con- 
tract 

5.  Master  and  servait  «S93I8(I)  —  Dsty  to 
contraetor  where  right  to  direot  work  Is  re- 
served stated. 

Where  the  employer  reserves  the  right  to 
direct  the  manner  of  the  performance  of  tbe 
contract  in  any  particnlar  or  where  he  under- 
takes  to  provide  any  of  the  instrumentalities, 
he  owes  to  tbe  contractor  and  the  latter's  em- 
ployees the  duty  of  exercising  reasonable  care 
in  respect  to  snch  matters. 

6.  Mines  and  miRorals  18-^uty  to  furnish 
avTs  ladder  t«  eoatraotor  held  nondelegable. 

Where  mine  owner  hires  contractor  to  com- 
plete construction  of  an  upraise  in  a  mine  and 
fumishea  him  with  a  ladder  to  go  to  and  from 
work,  the  duty  to  furniah  a  safe  ladder  is  a 
nondelegable  personal  duty. 

7.  Mines  and  minerals  ^=>1 18— Owner  liable 
for  death  from  dofeetlve  ladder  furnished 
eontraoter. 

A  mine  owner  hiring  a  contractor  to  com- 
plete an  upraise  in  a  mine  and  furnishing  him 
with  a  ladder  whereby  he  might  go  to  and  from 
work  cannot  escape  liability  for  death  of  con- 
tractor from  defect  in  ladder  on  theory  that 
defect  was  due  to  manner  of  constructing  and 
repairing  by  contractor  under  previous  con- 
tract to  build  part  of  opralse. 


8.  EvIdeMe  «SE>54— Fads  held  ■»!  te  prseeut 
case  of  resting  one  presunptles  en  anether. 

Where  contractor  hired  to  complete,  con- 
struction of  an  upraise  in  a  mine  was  furnish- 
ed a  ladder  to  go  to  and  from  work,  and  con- 
tractor was  killed  by  a  fall  from  the  ladder 
while  ascending  the  ladder  on  subsequent  in- 
spection showing  broken  rungs  and  rotten  up- 
right, and  ladder  was  all  right  on  the  deacent 
and  no  rocks  had  fallen  nor  anything  else  oo 
cnrred  to  break  the  rungs  from  tliat  time  un- 
til deceased  attempted  to  ascend  tbe  ladder,  the 
facts  did  not  present  a  case  of  resting  one  pre- 
sumption on  another  to  establish  proximate 
cause  of  desth. 

9.  Negllgenoe  «s»l34(2)— Mny  be  ahewn  by 

cireumstaness. 
The  law  Is  not  so  exacting  as  to  require 
every  fact  and  drcomstance  going  to  make  op 
a  case  of  negligence  or  to  identify  the  proxi- 
mate cause  to  be  proved  by  eyewltnesaea  or 
positive  or  direct  testimony. 

10.  Appeal  and  error  «=»930(l)  —  Presunied 
that  vsrdlot  wu  based  on  evidentiary  faola 

shown. 

Where,  in  action  for  death  of  a  contractor 
hired  to  construct  an  upraise  in  a  mine  from 
fan  from  a  ladder  furnished  by  mine  owner, 
there  was  substantial  evidence  from  which  it 
might  be  inferred  deceased  fell  becanse  of  al- 
leged defect  in  the  ladder,  it  should  be  as- 
sumed in  support  of  verdict  for  idaintifl  admin- 
istrator that  it  was  based  on  Che  evidentiary 
facts  justifying  that  inference. 

11.  Appeal  and  error  «=»233(2)  —  Objeotion 
to  deposition  shoali  have  fiean  renewed  In 
trial  oeurt. 

Where  objection  was  made  on  offer  of  dep- 
osition that  no  showing  was  made  tliat  wit- 
ness was  witiMtnt  the  JturlsdieUeo  as  reqidrcd 
by  GlT.  Gode,  par.  1718,  and.  therenpon  attor- 
ney for  party  testified  that  he  vraa  advlaed 
by  witness  that'he  was  leaving  the  state,  and 
as  far  as  attorney  knew  he  was  stfll  out  otf  the 
state,  the  objection,  to  be  reviewable,  should 
have  been  renewed  on  reading  tbe  deposition. 

12.  Death  ®=>95(2)_Measare  of  damages  to 
estate  stated. 

Under  Civ.  Code,  pars.  3372-S374,  provid- 
ing that  in  action  tor  death  by  personal  repre- 
sentative for  benefit  of  estate  ^e  Jury  shall 
give  such  damages  as  they  may  deem  fair  and 
just,  tbe  measure  of  damages  represent  tin 
probable  accnmulatitms  of  the  deceased  bed  be 
lived  his  allotted  time  aeeordliv  to  mortality 
tables. 

13.  Appeal  and  error  ^1004(1)— Amonat  of 
verdiet  for  death  not  overturned  for  paaslen 
and  .prajndloe. 

In  action  hy  personal  repreaentatlTe  for 
death  of  a  miner,  the  amount  recovered  to  be- 
come assets  of  the  estate  under  C^v.  Code, 
pars.  3372-3374,  a  verdict  for  $15,000  will  not 
be  overturned  on  appeal  as  given  under  influ- 
ence of  passion  or  prejudice  where  deceased 
was  26  years  of  age,  earning  $6  to  $9.40  per 
day,  and  with  a  Ufe  expectancy  of  87.43  years. 


^»For  ether  caisi  see  same  topic  and  miT-NUlIBER  la  all  Kv- Numbered  DlgMts  sad  mdexoo 
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'  Avueal  from  Snpertor  Ckmrt, 
Coontr;  John  J.  Sweeny,  Judge. 

Action  by  Gewge  M.  DlcbeoD.  as  adminis- 
trator of  estate  of  Harry  A.  Dldcson,  de- 
ceased, against  tbe  Arizona  Biugbampton 
Copper  Company.  IiTom  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Appellee,  administrator,  as  plaintiff  below, 
brought  snit  against  appellant,  defendant  be* 
low,  cbarglng  the  latter  with  acts  of  negli- 
gence that  resulted  In  the  death  of  Harry  A 
Dickson,  his  hitestate,  to  the  damage  of  the 
estate.  The  case  was  tried  before  a  Jnry, 
and  the  Jury,  after  hearing  the  evidence  and 
the  arguments  of  counsel,  under  Instructions 
to  which  DO  exceptions  are  taken,  returned  a 
Terdlct  for  $16,000,  and  judgment  was  en- 
tered for  that  amount  in  favor  of  plaintiff. 
The  defendant  appeals. 

The  pleadings  and  evidence  show  the  fol- 
lowing state  of  facts:  Defendant  copper 
company,  prior  to  July  12,  1919,  bad  partly 
constructed  an  upraise  in  its  mine  'from 
the  600-foot  level  to  the  400-foot  level.  The 
work  had  been  done  under  contract,  the  de- 
fendant furnishing  all  tools,  materials,  ap- 
pliances, and  Inatmmentallties,  and  the  con- 
tractor doing  the  work  of  constructing  the 
upraise.  On  that  date  130  feet  of  the  upraise 
bad  been  completed,  there  remftlning  about 
70  feet  to  be  done.  The  upraise  was  7x19 
feet,  and  on  each  end  thereof  as  the  work 
progressed  a  manway  3x3  feet  was  erected, 
In  <me  of  wliicb  a  ladder  was  placed  for  tiie 
use  of  woitanoi  In  going  to  and  from  their 
work  In  the  upraise.  The  middle  space- 
that  Is,  fba  space  between  the  manways— 
was  Intended  and  used  for  a  diute  throudi 
which  rock  and  waste  escaped  and  fell  from 
the  loot  of  upraise  as  it  was  shot  or  blasted. 
Vbe  ladder  cmsisted  of  2x4rlndi  ^)rlght8  on 
which  were  nailed  lz3-lncb  crosspieces  or 
mngs  one  foot  apart,  the  ntremitles  of 
wtalcb  rested  in  notches  cut  In  the  face  of 
the  ladder,  so  that  the  rung,  when  In  plac^ 
was  flush  with  the  face  of  the  uprights.  The 
defendant  famished  the  ladder  to  the  cour 
tractor  in  sectkms  ready  to  be  put  up,  and  It 
was  erected  tqr  placing  these  sections  enA  to 
cod.  Prior  tcr  July  12th  no  bulkhead  was 
placed  orer  the  manway  containing  the  lad- 
der, and,  as  a  consequence,  rock  and  waste 
blasted  or  broken  from  face  of  upraise  would 
fall  down  the  manway  and  strike  and  break 
the  mngs  In  ladder  and  sometimes  destroy 
whole  sections  thereof.  When  the  ladder 
was  brokoi  or  Injured,  the  contractor  would 
repair  It  If  mngs  were  broken,  he  would 
replace  them  with  new  rungs,  nailing  them 
to  the  uprights  In  the  same  places  the  broken 
ones  were  nailed,  or.  If  necessary,  he  would 
use  a  new  section.  Up  about  00  feet  from 
the  000  foot  level  diere  was  a  bulge  In  the 
cribbing,  and  the  ladder  .was  repeatedly 
struck  and  broken.  Tbe  contractor  testified 
that  at  this  point  "the  ladder  was  apparently 


all  right,  but  it  was  weak  because  it  bad 
been  nailed  in  »  many  different  times,  and 
I  was  figurine  tibat  I  would  have  to  put  in  a 
new  ladder  any  time."  July  12th  the  de- 
ceased and  Mike  Baker  entwed  Into  a  cm- 
tract  with  dtfendant  to  eXteaA  the  upraise 
from  the  180-foot  point  to  the  400-foot  level, 
or  a  distance  of  70  feet;  tbe  defmdant  to 
furnish  tools,  material,  and  appliances,  In- 
cluding ladder  In  manway.  As  before  stated, 
there  had  not  been  theretofore  any  bulkhead 
over  the  manway  containing  the  ladder,  but 
Baker  and  deceased  Insisted  that  a  bulkhead 
should  be  placed  over  this  manway,  and  it 
was  done  by  tbem  on  the  cmnpany'B  time. 
Baker,  who  carried  on  the  negotiations  with 
defendant's  superintendent,  testified  tttat  the 
latter  said  to  him,  "  'Everything  Is  ready  to 
go  to  work/  I  said,  'No;  I  want  to  fix 
the  ladder.'  He  .said,  The  ladder  la  all 
right.' "  In  this  statement  Baker  was  cor- 
roborated by  one  or  two  witnesses.  The  su- 
perlntotdent  denied  making  it  Baker  fur- 
ther testified: 

That  before  be  and  intestate  went  to  work 
"I  climbed  the  ladder  and  tested  the  rounds  as 
I  climbed  by  pullinc  on  tbem,  and  fixed  four 
roandR  aboat  20  feet  above  the  600-foot  level. 
I  examined  the  ladder  in  tibe  manway  through- 
out its  entire  length,  and  I  was  miable  to  ob- 
■erve  any  defect  in  the  ladder.  My  belief  that 
the  ladder  WM  in  good  conation  and  reason-' 
ably  safe  was  based  on  my  inspection  of  the 
ladder  and  upon  what  Cfaaney  [mine  superin- 
tendent] told  me.  There  was  no  indication  tliat 
it  was  hi  a  weakened  or  defective  condition  at 
any  point." 

He  further  said,  if  the  mngs  had  been 
nailed  and  renailed  on  the  ladder.  It  would 
not  have  been  dladoBed  to  him  for  the  reason 
that  it  was  dai^  in  the  manway;  that  the 
broken  parts  of  scantling  would  be  covered 
by  the  rungs  and  could  not  be  seen.  Baker 
finished  his  shift  at  4  o'dock  In  the  morning 
of  July  I6tli,  and  when  be  descaided  Hie  lad- 
der "It  seemed  to  be  aU  right."  No  rock 
fell  down  the  manway  from  the  shooting  of 
holes  made  by  Baker  on  Ids  shift  Just  before 
the  accident  and  after  he  had  descraded. 

The  deceased  started  to  work — this  being 
his  third  or  fourth  ahlft— «t  9  o'clock  th« 
morning  of  the  16th,  and  with  him  was  one 
Chapman.  They  were  not  sem  again  until 
the  snperlnfe&dent  of  defotdant'a  mine,  who 
was  standing  near  the  base  of  upraise,  heard 
them  fall,  and  "light  on  the  bottom  of  the  up- 
raise and  hit  the  bulkhead."  He  Immediate- 
ly went  to  than  and  found  deceased  lying  on 
top  of  Chapman  unconsdous.  Neither  lived 
to  tell  bow  tihe  accident  happened. 

The  search  for  the  cause  of  the  fall  was 
deferred  for  some  time  pooding  the  arrival 
of  the  Stafe  Mine  Inspect,  bnt  there  is  no 
serious  contentloD  that  the  condition  of  the 
ladder  had  been  changed.  Four  mngs  of  the 
laddor  about  SO  fCet  above  the  botttnn  of  up- 
raise^ the  examination  showed,  were  br<Aes 
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tn  two  In  middle,  and  anotb»  (Cbe  one 
Immediately  above  tbe  tauten  ones)  was 
pulled  loose  from  the  side  of  the  ladder  at 
one  endt  the  nails  being  pulled* out  with  the 
rung,  The  uixrlght  timber  at  the  i>olnt  where 
the  end  of  the  mng.  palled  loose  was  wet 
and  rotten  and  badly  splintered  from  being 
nailed  and  ren ailed,  but  (hl8  omdltloa  could 
not  be  seen  as  long  as  the  end  of  the  rung 
was  In  place. 

The  defendant  had  no  actnal  knowledge  of 
the  condition  of  the  ladder,  although  Its  su- 
perintendent had  actual  charge  of  the  mine, 
both  above  and  below,  and  was  in  active 
charge  of  upraise  during  its  construction. 
The  defense  pleaded  was  assumption  of  rlsK, 
contributory  negligence,  and  general  denial. 

Le  Eoy  Anderson,  of  Prescott,  and  G.  P. 
BuUard  of  Fhcenlx.  for  appellant 

O'SulUvan  &  Morgan,  of  Prescott,  for  ap- 
pellee. 

BOSS,  O.  J.  (after  stating  the  facts  as 
above).  [1,  2]  At  the  close  of  plalutlfCs  case 
the  defendant  moved  the  court  for  a  directed 
verdict  "for  the  reason  that  the  evidence 
wholly  failed  to  show  that'  the  death  of  plaln- 
tUTs  Intestate  occiured  through  any  negli- 
gence on  the  part  of  appellant"  The  refusal 
to  grant  this  motion  Is  asaifned  as  error.  A 
motion  of  this  Und  la  recarded  as  admitting 
the  trath  of  whatcrrer  competent  erldoice  tbe 
opposli^  party  had  Introduced,  and  dialleng- 
Ing  Its  sufficbouy  to  rapport  a  verdict  Ii; 
Qierefore,  the  plalntUFs  evidence  and  the  rea- 
sonable Inference  therefrom,  considered,  as 
they  must  be  on  this  motl<m,  in  tbe  stnnigest 
Ucbt  against  tihe  defendant  vere  sufficient 
to  support  a  rerdlct  the  motion  was  pxop^y 
oramled.  It  Is  o^y  .where  the  evidence  Is 
insnffldent  to  suppwt  a  verdict,  or  where  it 
Ifl  so  weak  that  upon  a  motion  for  a  new  trial 
after  verdict  tiie  court  would  feel  constrain- 
ed to  set  it  aside,  that  the  court  Is  Justified 
In  dlre<^lng  a  verdict  Stanfleld  r.  Anderson, 
0  Arlis.  1,  4S  Pac  221;  Root  v.  Fay,  S  Arte. 
19, 43  Pac.  627;  Roberts  t.  Smith.  6  Ariz.  868, 
62  Pac.  1120;  HafT  v.  Adams,  0  Aria.  896,  69 
Paa  111;  White  Sewing  Machine  do.  v.  Brad- 
ley, 10  Ariz.  338,  146  Pac.  T25;  26  R.  O.  L. 
1065,  IS  74,  75;  88  Cyc  1686  et  seq. 

I3-t1  In  view  of  the  rule  stated,  we  think 
the  court  very  properly  refused  to  grant  the 
motion  for  an  Instructed  verdict  The  assign- 
ment iB  very  general  and  indefinite,  but  we 
are  informed  by  the  brief  and  argument 
thereon  that  It  is  the  contention  of  defendant 
that  "liability  for  negligence  is  not  Imposed 
in  a  case  of  this  character  because  of  the  ex- 
istence of  a  condition  not  discoverable  by  the 
exercise  of  ordinary  care  and  diligence,"  and 
that  it  is  not  shown  "that  the  ladder  was  in 
a  defective  condition  when  intestate  entered 
upon  the  contract,  and  that  he  has  wholly 
failed  to  show  that  defendant,  by  the  exer- 
cise (tf  ordtaiary  care  or  dUlflenoe  m  Its  part. 


could  have  discovered  any  defMfc  In  die  Utd-' 
der."  The  defendant  contents  Itstif  by  the 
statement  of  these  proposltltms  without  call- 
ing our  attention  to  any  governing  rule  as 
applied  to  this  kind  of  a  case.  These  omteo- 
a<His  suggest  an  inquiry  into  the  "<diaracter" 
of  the  case  and  the  principles  of  law  govern- 
ing In  its  disposititm.  The  defendant  under 
the  contract  as  alleged  and  proved,  obligated 
itself  to  furnish  plalntUTs  intestate  and  Bak< 
er,  his  partner,  among  other  things,  a  ladder 
to  be  used  by  them  in  going  to  and  from  their 
work  in  upraise,  the  contractors  to  do  all  the 
work.  This  ladder,  about  130  feet  high,  was 
in  manway  when  the  contractors  took  posses- 
elon  and  began  the  execution  of  their  con- 
tract. It  was  not  constructed  by  defendant 
but  by  a  contractor  or  contractors  of  defend- 
ant who  had  worked  on  upraise  before  de- 
ceased and  Baker  started  to  work  under  their 
contract  Neither  deceased  nor  Baker  bad 
anything  to  do  with  the  construction  of  the 
ladder.  It  was  defective,  and,  although  Bak- 
er had  Inspected  It  on  account  of  the  defect 
being  hidden,  be  had  failed  to  discover  It 
While  deceased  was  ascending  the  ladder  to 
go  to  work,  he  fell,  and  it  Is  the  theory  of 
plaintiff  that  the  cause  of  his  fall  was  due  to 
the  defective  condition  of  the  ladder,  and  that 
the  defendant  Is  responsible  therefor.  The 
general  rule  Is  that  a  contractor  cannot  re- 
cover damages  from  his  employer  for  injuries 
he  may  sustain  tn  the  performance  of  his  con- 
tract and  it  Is  predicated  upon  the  fact  that 
the  contractor  has  control  and  Is  bound,  as 
every  principal  Is,  to  provide  for  bis  own 
safety  and  protection.  If  the  employer  re- 
tains the  rig^t  of  control,  or-^as  in  this 
case — ^be  agrees  to  furnish  the  Instrumental- 
ities to  the  ctmtractor  to  be  used  In  his  work, 
and  the  latter  Is  injured  ,  by  reason  of  their 
being  defective,  a  different  rule  comes  Into 
play.  The  rule  dedudble  fmn  the  decisions 
is  well  stated  li^  14  R.  a  81,  1 19^  as  fol- 
lows; 

"Where  the  employer  reserves  tbe  right  to 
direct  tbe  mamier  of  the  peifonnance  of  the 

contract  in  any  particular,  or  where  he  cnder- 
takcB  to  provide  any  of  tbe  instmmentalities, 
he  owes  to  the  contractor  and  tiie  tatter's  em- 
ployees tbe  duty  of  exerdBing  reasonable  care 

in  respect  to  such  matters." 

The  reason  for  such  rule  Is  that  the  law 
imposes  upon  every  owner  of  premises  the  du- 
ty of  keeping  them  in  a  reasonably  safe  con- 
dition so  that  anybody,  ^vhether  contracts, 
servant,  or  invitee,  lawfully  thereon,  may  not 
be  unduly  exposed  to  danger.  Thompson  on 
Negligence,  vol.  1,  (  679,  says  the  contractor — 

"staodB  on  the  footing  of  a  stranger,  or,  if 
be  is  injured  through  defect  in  tbe  premises  of 
the  proprietor,  he  is  entitled  eqnally  with  a 
servant  of  tbe  proprietor  to  invoke  the  prin- 
ciple that  the  proprietor  Btaods  under  tbe  ab- 
solute duty  of  taking  reasonable  care  and  ex- 
erdsiDg  reasonable  skill  to  tiie  end  that  the 
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premlaes,  tools,  and  appllancea  pnt  In  the  handa 
of  his  serrant  an  reasonablj  safe  for  the  pn^ 
poses  intended.  If  -the  contractor  does  not 
occnpjr  this  farorable  position,  he  at  least  oo 
capies  a  position  bb  fsTorable  aa  that  of  a 
person  who  is  Invited  to  come  upon  the  premis- 
es of  another,  and  who  is  injared  in  eonae- 
qnence  of  a  doinserotis  pitfall  thereon." 

The  mle,  as  abbre  stated.  1>  weiU  mpported 
hy  the  decisions. 

In  Meyhew  t.  SnlllTan  H.  Co.,  76  Me.  100, 
the  plaintiff,  a  contractor.  In  going  to  and 
from  his  work  In  a  mine,  was  Injared  by  fall- 
ing throng  a  ladder  hole  recent^  conatmct- 
ed  by  defendahtfs  aapertntendent  The  de- 
fendant contended  that  the  relation  of  mas- 
ter  and  serrant  exiated,  and  Inrofced  the  fel- 
low-servant doctrine  to  deffeat  idaintlff.  HbSs 
was  disallowed,  the  coort  obseirlng: 

"But  elaborate  discussion  of  the  relations 
of  the  parties  to  escb  other  in  this  particular 
seems  the  more  needless,  because  we  are  of 
the  opinion  that  the  ease  falls  Into  that  class 
which  reqnlres  an  employer  at  bis  peril  to  keep 
Us  premises  and  all  ways  of  access  thereto 
free  from  unknown  dangers  not  naturally  or 
commonly  incident  to  the  work  to  be  carried 
on  there,  and  makes  him  liable  to  bis  servants 
and  employees,  as  well  as  to  all  others  who  are 
there  by  hia  invitatiOQ,  for-  the  existence  of 
secret  pitfalls  which  be  negligently  permits 
or  fwuea  to  be  made  when  damages  thereby 
■cerne  withont  the  flanlt  of  the  injured  party." 

The  same  principle  Is  stated  by  Judge  Cool- 
ey  In  Samnelson  t.  Cleveland  Iron  Mln.  Co, 
40  Midi.  164,  18  N.  W.  4fi9,  43  Am.  SL  Bep. 
456: 

"If  the  mine  were  in  an  unsafe  condition 
when  It  waa  handed  over  to  the  contractors, 
■nd  this  was  known  to  defendant,  or  by  the  ez- 
ercise  of  proper  care  on^t  to  have  been 
known,  and  if  in  conseQuence  a  miner  who 
was  bronght  there  In  ignorance  of  the  danger 
waa  killed,  the  defendant  should  be  held  respon- 
nble.  Ever;  man  who  expressly  or  by  impli- 
cation  invites  others  to  come  upon  his  prem- 
ises assumes  to  all  who  accept  the  invitation 
the  dn^  to  warn  them  of  any  danger  In  eom- 
ing,  which  he  knows  of  or  ought  to  know  of, 
and  of  which  they  are  not  aware." 

In  Mnlchey  v.  Hethodlst  Religions  Society, 
126  Haas.  487,  defendant  bad  erected  a  scaf- 
toiA  for  the  nse  of  a  contractor  in  painting 
thfl  Inside  of  a  church  and  an  employee  of  the 
contractor  vras  Injnred  by  defects  In  the  scaf- 
fciA,  and  tbe  court  said: 

**In  the  present  ease  the  society,  through 
its  antiioiixed  agents, 'bad  accepted  and  nsed 
the  staging,  and  had  in  effect  invited  and  in- 
duced Needham  and  his  workmen  to  come  upon 
it  to  paint  the  church,  and  was  liable  to  any 
of  them  who  suffered  injury  from  the  danger- 
ous condition  of  the  staging  wbidi  was  not  ap- 
parent to  them  and  wbidi  was  caused  by  negU- 
gence  In  its  construction." 

Other  cases  In  which  the  anpk^er  has 
been  held  liable  In  damages  to  the  contractor 


or  bis  omiloyees  npon  his  Implied  warranty 
that  the  appliances  famlahed  were  reasm- 
ably  safe  are  the  fc^owlng:  Roddy  v.  Mo^ 
Pac.  S.  Co.,  104  Mo.  284,  IS  S.  W.  1112, 12  Ll 
R.  A.  746,  24  Am.  St.  Rep.  333;  LafEery  T.  U. 
8.  Gypsum  C!a.  8S  Kan.  348,  lU  Pac.  498.  45 
L.  B.  A  (N.  S.)  930,  Ann.  Cas.  iei2A,  690; 
Dawsim  Pac.  Bnec.  Ry.  Co.,  177  GaL  26S, 
170  Pac.  603;  McCall  v.  Pacific  Mall  S.  &• 
Co.,  123  Gal.  42, 6Ci  Pac.  706;  Bagen  v.  Scbleut- 
er,  236  111.  467,  86  N.  B.  112,  22  L.  B.  A.  (N. 
S.)  856,  and  note. 

The  ladder  in  Its  completed  form  and  con- 
dltlai,  at  the  time  deceased  and  Baker  start- 
ed to  work,  had  been  constructed  and  put  to- 
gether, as  h»<etofore  stated,  by  a  previous 
contractor  or  contractors,  and  had  by  them 
been  turned  over  to  defendant  .who  In  turn, 
without  any  Inspection,  tendered  it  to  the  de- 
ceased and  his  partner  as  being  safe  and 
ready  for  use. 

The  rule  which  exempts  one  from  liability 
whose  duty  it  Is  to  furnish  Instrumentalities 
to  others,  when  he  has  exercised  reasonable 
care  in  the  inspection  tbereof,  or  has  secured 
them  from  reputable  manufacturers,  cannot 
be  invoked  by  defendant  In  this  case.  The 
defendant  Is  bound  by  the  rule  that  makes 
the  owner  of  premises,  after  accepting  them 
from  a  contractor,  liable  for  Injuries  caused 
to  others  lawfully  thereon,  when  such  Inju- 
ries are  the  result  of  the  defective  and  dan- 
gerous condition  of  said  premises. 

As  was  said  by  Judge  Field  In  Boswell  v. 
Laird,  8  Col.  469-498,  68  Am.  Dec.  S46: 

"Parties  for  whom  work  contracted  for  Is  un- 
dertaken must  see  to  it  before  acceptance  that 
the  work,  as  to  strength  and  durability,  and  all 
other  particulars  necessary  to  the  safety  of  the 
property  and  pertons  of  third  parties,  is  sub- 
jpcted  to  pn^oer  testa,  and  that  it  is  auffident. 
By  acceptance  and  subseQuent  use  the  owners  - 
assume  to  the  world  the  responsibility  of  its 
sufficiency.  •  •  ■  , 

It  seems  that,  if  the  defendant  knew,  or 
ought  to  have  known,  or  from  a  careful  ex- 
amination could  have  known,  that  the  ladder 
was  defective  when  it  waa  turned  over  to  the 
deceased  and  his  partner,  it  is  responsible  for 
the  injuries  suffered  by  the  deceased  by  rea- 
son (tf  the  defective  construction  of  said  lad- 
der. Hagen  v.  Schleuter,  supra;  First  Pres- 
byterian Cong.  V.  Smith,  163  Pa.  661,  30  AtL 
279,  26  L.  R.  A.  S04,  43  Am.  St.  Rep,  806; 
Choctaw  Okl.  Ry.  Co.  v.  WUker.  16  Okl.  884, 
84  Pac.  1086.  ft  L,  B.  A.  (N.  8.)  596,  and  note. 

[t,  7]  The  duty  assumed  by  defendant  to 
furnish  reasonably  safe  appliances  in  the  per- 
formance of  the  work  was  a  nimdelegable 
perstmal  duty.  Defendant  could  not  turn 
over  to  the  deceased  a  ladder  erected  by  one 
of  its  previous  contractors  when  be  was  hurt 
by  reason  of  ite  defective  c<nidltlon  wiUiout 
bis  tkult,  say  the  defect  was  unknown  to  It; 
tbe  fact  being  that  the  defect  was  due  to  ttm 
manner  of  constructing  and  repairing  th* 
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ladder.  Mnlche;  t.  Methodist  Religions  So- 
ciety, 125  Mass.  4S7. 

[1]  It  l8  next  contended  that  the  canse  of 
Intestate's  death  cannot  be  traced  to  the  de- 
fect In  ladder  or  accounted  lor  except  we  In- 
dulge "presumptions  resting  on  the  hase  of 
another  presumption,"  and  that  the  proxi- 
mate canse  may  not  be  established  In  that 
manner.  Defendant  refers  to  a  great  num- 
ber of  well-coDsidered  cases  so  holding,  a 
leading  one  being  United  States  v.  Boss,  92 
U.  S.  281,  23  L.  Ed.  707.  The  facts  In  the 
preset  case  do  not  place  it  within  the  rule 
claimed.  The  circumstances  are  <aearl7  and 
quite  definitely  ghawn,  and  there  is  no  dis- 
pute as  to  their  existence.  When  Baker  de- 
scended the  ladder  at  4  o'clock  the  rungs 
were  In  place  and  apparently  all  right  No 
rocks  bad  fallen  down  manway,  nor  had  any- 
thing else  occurred  to  break  the  rungs  from 
that  time  until  deceased  attempted  to  ascend 
the  ladder.  The  deceased  was  beard  to  fall 
(Tom  ladder.  At  a  pc^t  about  60  feet  up 
from  where  his  body  struck  In  lauding  the 
highest  of  five  rungs  was  found  pulled  out  of 
a  wet  and  rotten  upright  at  one  end,  and  the 
four  immediately  beneath  broken  In  two. 

From  these  proven  facts  the  jury  must  In- 
evitably  hare  inferred  or  concluded  that  de- 
ceased had  progressed  in  his  ascent  until  his 
wel^t  rested  upon  the  rang  that  pulled  out 
of  the  wet  and  rottoi  npri^t,  and  when  that 
occurred,  In  an  effcnt  to  prevent  falling,  the 
deceased  successively  graqted  the  four  rungs 
beneath,  only  to  have  them,  under  the  im- 
pact of  his  weU^t^  break  asunder,  and  In  the 
meantime^  the  momentum  of  bis  body  elud- 
ing all  fiutber  ^orts,  he  yielded  to  the  lu- 
evitable  and  tell  to  bis  death.  Such  a  con- 
dudon  .would  be  an  Immediate  and  rational 
inference  from  the  focts  and  circumstances 
proved.  We  have  recently  decided  that  the 
proximate  cause  Is  a  question  of  fact  for  the 
Jury  and  may  be  Inferred  from  circumstan- 
tial evidence  if  it  la  substantial.  InQ>lration 
Cons.  Copper  Oa  t.  Conwell,  100  Fac.  88. 
See,  also,  Tallotls  v.  Utah-Apex  Mine  Co. 
(Utah)  184  Pac.  802. 

[9}  The  law  Is  not  so  e^ntctlng  as  to  re- 
quire every  foct  and  drcomstance  going  to 
make  up  a  case  of  nei^igence,  or  to  idmtify 
the  proximate  cause,  to  be  proved  by  eyewit- 
nesses or  positive,  direct  testimony. 

As  Is  said  in  Silurian  Oil  Go.  v.  Morrell 
(OkL)  176  Pac.  964: 

"It  was  not  incumbent  upon  the  Morrella  to 
show  by  direct  evidence  the  exact  manner  and 
cause  of  the  injury;  this  may  appear  from 
the  drcumstancea  of  the  case.  Waters-Pierce 
Co.  V.  Deselms,  18  Okl.  107,  89  Pac.  212;  Lich- 
tenberg  v.  City,  94  Wash.  391,  162  Pac.  534. 

"The  plaintiff  in  a  civil  canse  is  not  required 
to  prove  bis  case  beyond  a  doubt.  All  that  the 
plaintiff  upon  this  branch  of  his  case  is  requir- 
ed to  do  is  to  make  it  appear  to  be  more  prob- 
able that  the  injury  came  in  whole  or  in  part 
from  the  defendant's  negligence  than  from  any 
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other  cause.  St.  Louis  &  S.  F.  B.  Co.  t.  Bush< 
ing,  31  Okl.  231,  120  Pac.  973. 

"It  has  been  held  that  the  presomptioii 
against  volontarfly  incurring  danger  ia  of  it- 
self some  evldenee  of  ]aA  of  knowledge  of  a 
latent  defect  (O.  ft  B.  I.  By.  Go.  v.  Heerey. 
208  lU.  402,  68  N.  B.  76>,  and  that,  where  there 
are  no  eyewitnesses,  the  love  of  Me  speaks  aa 
a  silent  witness  against  the  assomption  of  risk, 
against  contributory  negligence,  against  sui- 
cide. Hober  v.  N.  P.  Ry.,  25  N.  D.  394,  142 
N.  W.  22;  A.,  T.  &  S.  F.  By.  Co.  v.  Hni»  67 
Kan.  130,  45  Pac  681;  Orimm,  Adm'z,  r. 
Omaha  S.  L.  ft  P.  Co.,  79  Neb.  887. 112  N.  W. 
620." 

[II]  There  is  complaint  that  the  jury  dis- 
regarded the  instmcti<ms,  particularly  fbe 
one  that  told  them  that  it  was  not  enough 
that  they  find  the  ladder  defective,  but  that 
they  must  find  from  the  evidence  the  injuriefl 
sustained  were  due  to  that  particular  defect. 
It  is  asserted  that  this  was  the  law  of  the 
case  and  was  binding  upon  the  jury,  and  to 
this  we  assent,  but  there  ia  nothing  apparent 
in  the  record  to  Indicate  that  it  was  disre- 
garded by  the  jury.  On  the  contrary,  since, 
as  we  have  seen,  there  was  substantial  evi- 
dence from  which  It  might  be  inferred  de- 
ceased fell  because  of  the  alleged  defect  In 
ladder,  it  should  be  assumed  in  support  of 
their  verdict  that  it  was  based  upon  the  evi- 
dentiary facts  justifying  that  Inference. 

[11]  It  is  'next  contended  that  the  court 
erred  In  permitting  the  deposition  of  Mike 
Baker  to  be  read  to  the  jury  in  the  absence 
of  a  showing  that  such  witness  was  at  the 
time  without  the  limits  of  Yavapai  county, 
where  the  case  was  pending.  It  Is  provided 
iu  paragraph  1713,  Civil  Code,  that— 

"No  deposition  of  a  witness  shall  be  permit- 
ted to  be  read  in  evidence  unless  the  party  of- 
fering the  same,  his  agent,  attorney  or  some 
competent  person,  shall  first  make  oath  that 
the  witness  Is  without  the  limit  of  the  county 
where  the  suit  is  pending.  •  •  •  " 

When  plaintlft  uSeni  tills  deposition.  It 
appears  from  the  abstract  of  record  d^ei^- 
ant  objected  to  it  <Ht  the  groimd  assigned. 
Whereupon  one  of  plaintiff's  attome;^  was 
sworn  and  testified : 

"Mr.  Baker  left  Arixona  several  months  ago. 
He  went  to  British  Colnmbia.  Ha  advised  m« 
he  was  leaving  for  Britiab  Ct^umbia.  So  far 
as  I  know,  he  is  stfll  out  of  the  jurisdiction  of 
the  court." 

There  was  no  cross-examination  of  the  wit- 
ness, and,  without  further  objection,  the  dep- 
osition was  read  to  the  jury.  Just  why  the 
defendant  should  object  to  the  deposition  be- 
ing read  before  the  preliminary  hearing,  and 
not  after,  it  is  difficult  to  understand,  unless 
It  was  that  defendant  was  satisfied  with  the 
showing.  We  think,  if  defendant  wanted  to 
presen-e  Its  objection  for  review.  It  should 
have  renewed  It  after  plaintiff's  counsel  tes- 
tified, and,  falling  to  do  so,  it  waived  the  er- 
ror, if  it  be  <»ie.  It  cannot  be  doubted  tiiat 
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a  party  may  give  consent  to  the  use  of  a  dep> 
OBltton  Ilia  MiTeaarjt  even  U  tbe  wltnesB 
is  Tlttiln  tbe  county  wbera  suit  la  pcbdlng  at 
llie  ttana  of  trtal,  and  vo  aea  no  reason  wby 
this  cmacoit  may  not  be  inferred  from  his 
ftiilnre  w  ne^eet  to  make  timely  and  prop- 
er objections.  -We  are  therefore  of  the  opin- 
ion that  the  state  of  ttke  rec<nd  does  not  call 
for  a  determinati«i  by  ns  of  the  snffldency 
of  the  preUmlnary  showing  made  by  plaintiff 
to  entitle  the  deposition  to  be  read. 

We  iuM  that,  no  objedlona  havii^  beoi 
made  by  def^dant  to  the  reading  of  the 
osltlott  after  the  plaintiff  had  made  his  pre- 
liminary shovrtng,  Its  admission  In  evidence 
was  proper. 

[12,13]  Defendant  ounplalns  that  the  ver- 
dict is  excessive,  and  that  It  was  given  under 
the  Inflnence  of  passion  or  prejudice.  Tbe 
deceased  was  26  years  and  8  montbs  old,  of 
good  habits  and  in  good  health,  earning  at 
his  occupation  as  a  miner,  from  96  to  $6.40 
per  day*  at  the  time  ot  his  death.  Under 
our  statute  the  action  la  maintainable  by  the 
perstmal  reioesentative  for  the  benefit  of  the 
estate  of  the  deceased,  and  whatever  is  re- 
covered becomes  assets  thereof.  Paragraphs 
3372-3374,  Civil  Code ;  Sou.  Pac.  Ry.  Co.  v. 
Wilson,  10  Ariz.  162,  85  Pac.  401 ;  De  Amado 
y.  Friedman,  11  Ariz.  56,  89  Pac  588. 

In  the  Wilson  Case  ttie  court  said: 

"The  Btatnte  provides  that  the  jury  shall  give 
such  damages  bb  they  deem  fair  and  just,  Dot 
exceeding  $5,000.  Where  there  are  no  fixed 
rules  to  Bscertain  the  amount  of  damages,  the 
amount  must  be  left  to  the  sound  sense  and 
good  Judgment  of  the  jury,  apou  all  tbe  cir- 
comatances  of  the  case;  and  such  verdict 
ahoald  not  be  set  aside,  unless  It  appears  that 
tlie  jury  acted  under  some  bias  or  prejudice, 
or  other  improper  influence." 

The  limitation  of  $5,000  damages  has  been 
r^oved,  and  the  rule  stated,  with  that  ex- 
ception, is  applicable  to  tbe  law  as  It  now 
exists.  Under  a  statute  like  ours — In  that  it 
makes  the  recovery  a  part  of  the  estate  of 
the  deceased — the  Supreme  Court  of  Oregon, 
in  Perham  v.  Portland  Electric  Co.,  33  Or. 
461,  53  Pac  14,  40  L.  R.  A.  799,  72  Am.  St. 
Rep.  730,  announced  the  rule  that  the  value 
of  the  life  lost  should  be  "measured,  as  near 
as  can  be,  by  the  earning  capacity,  thrlftlness, 
and  probable  length  of  life  of  the  deceased, 
and  the  consequent  amount  of  probable  ac- 
cumulations during  the  exx}ectancy  of  snch 
life."  Jennings  v.  Alaska  Treadwell  Qdli  M. 
Co..  170  Fed.  146,  B6  O.  0.  A.  888. 

The  evidence  shows  that  the  expectancy  of 
life  of  the  deceased  was  87.43  years.  Of 
course,  it  la  always  very  difficult  to  determine 
what  any  ^ereon  would  have  accumulated  at 
the  end  of  his  life  and  left  as  bis  estate, 
because  it  Oapea&s  upon  so  many  varying 
tactmrs.  The  statute  seems  to  place  the  duty 
of  arriving  at  tills  amount  solely  upon  the 
Jury,  with  tlie  one  admonition  that  they  ^VbaM 
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Bin  sacb  damaces  as  tli^  shall  deem  fiilr 
and  Just"  The  measnre  of  damages  In  a 
case  where  they  bectnne  an  asset  of  tiie  estate 
differs  from  the  measure  of  damages  where 
they  are  recovered  by  particular  ben^dacles, 
in  that  in  the  latter  the  damages  are  limited 
to  compensation,  whereas  In  the  former  th^ 
represent  the  probable  accumulations  of  the 
deceased  had  he  lived  his  alloted  time  accord- 
ing to  mortality  tables.  Perham  v.  Pwtiand 
dec  Co.,  supra.  We  cannot  say  that  the 
amount  of  the  verdict  In  this  case  was  "so 
disproportionate  to  the  result  of  any  reason- 
able computation"  as  to  indicate  bias  or  prej- 
udice. Insp.  Cons.  Copper  Co.  v.  Conwell, 
supra.  Computations  based  on  the  earning 
power  of  deceased  and  his  expectancy  of  life 
can  readily  be  made  of  an  amount  eQnal  to 
the  verdict  1^  the  nature  of  things,  it  Is 
humanly  Impossible  to  arrive  at  exact  results 
because  of  the  variableness  of  th^  factors 
entering  into  the  computation.  Bia  life 
might  have  proved  to  be  worth  more  or  less 
than  the  verdict  We  cannot  say. 
The  Judgment  Is  affirmed, 

BAKKB  and  McAUSTHB,  JJ.,  concur. 


NOBLE  V.  HARRIS. 
(Supreme  Oonrt  of  Idaho.  Feb.  8,  1921.) 

1.  Mortgages  «=»M.  497(2)— Party  to  whom 
laad  Is  reooBveyed  pursuant  to  Juitgmeut  h^d 
bouad  by  fareelosure  decree;  foreclosure 
does  BOt  ooBvqr  title  to  laad  act  owasd  by 
inortBaflor. 

Under  tbe  admitted  facts  in  this  case,  ap- 
pellfiut  com'es  within  the  provisions  of  O,  8.  H 
6949,  6674,  and  is  bound  by  the  decree  of  fore- 
closure aa  fully  as  if  he  had  been  made  a  par- 
ty to  tbe  foredosare  proceedtaigs  and  served 
with  the  erosB-compl^t 

2.  MortgaDes  «@=>544(3)— Delay  of  purchaser 
on  foreclosure  In  seeklag  possession  held  net 
to  entitle  occupant  to  ciaim  rights  of  hold- 
ovsr  teuaat;  "tenant  on  agrkwltsral  lands." 

Petitioner's  mere  delay  in  seeking  posses- 
sion of  the  land  in  controTersy  did  not  make 
appellant  a  tenant  on  agricoltural  lends  enti- 
tled to  hold  over  under  Q.  S.  f  7322. 

3.  Mortgages  «=»544 (3)— Assignee  of  oertifl- 
oste  on  foreolossre  to  whom  deed  Is  •xasstod 
entitled  to  writ  or  asstotanee. 

In  this  case  the  petitioner,  who  was  the 
holder  of  tbe  sheriff's  deed  to  the  tract  of  land 
in  controversy,  was  the  real  party  in  interest 
and  ttie  proper  person  to  apply  for  a  writ  of 

assistance. 

Appeal  from  District  Court  Ada  County; 
Charles  P.  McCarthy,  Judge. 

Awlicatim  by  Anna  Noble,  trustee,  for 
writ  of  assistance  against  Alvin  M.  Harris. 


•For  otber  eases  ■«•  same  tophi  sad  KBT-KUUBBR  in  all  Key-Nambsrad  Dlcssta  and  Indassp 
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Vnm  an  order  granting  tiie  writ,  defendant 
appeals.  Modified  and  affirmed. 

See,  also,  180  Pac.  922. 

B.  7.  Dockery,  ct  Boise,  for  appellant. 

J.  L.  indar»  of  Boise,  for  resptmdent 

DUNN,  J.  In  1909  the  appellant  Alvln  M. 
Harris  was  the  owner  of  540  acres  of  land  In 
Owyhee  county,  on  which  there  were  two 
mortgages  aggregating  $7,490.  In  addition  to 
this,  he  owed  the  Idaho  Trust  &  Savings 
Bank  of  Boise  S11,000  on  loans.  B^g  unable 
to  pay,  he  autnorlzed  the  bank  to  piake  sale 
of  this  property  for  $22,000  and.  out  of  the 
proceeds  to  pay  the  aforesaid  mortgages  and 
the  amount  due  said  bank.  The  bank  made 
sale  of  this  land  for  Harris  to  one  Gilbert 
Donaldson,  to  whom  Harris  executed  a  deed. 
Being  imable  to  pay  the  full  purchase  price, 
Donaldson  obtained  a  loan  from  the  bank,  and 
t6  secure  it  gave  a  mortgage  on  the  land  pup- 
chased.  In  July,  1911,  claiming  that  the  land 
had  been  misrepresented  to  him,  Donaldson 
ttrongbt  suit  to  have  the  sale  set  aside  and  to 
recover  the  purchase  price,  making  the  said 
bank  and  Harris  ,  and  several  other  persons 
parties  defendant.  In  this  action  Harris  de- 
faulted, but  the  bank  answered,  denying  the 
allegations  of  the  complaint,  and  at  the  same 
time  filed  a  cross-complaint  against  Donald- 
son, asking  the  fore<dosure  of  the  mortgage 
that  he  had  given  to  secure  the  payment  of 
money  borrowed  from  the  bank  in  puw^iaalng 
the  land,  and  thereafter  filed  a  notice  of  lis 
pendens.  At  the  time  of  the  filing  of  the  cross- 
complaint  and  the  notice  of  lis  pendens,  Har- 
ris had  no  interest  whatever  in  the  land,  and 
was  not  served  with  the  cross-complaint. 
Thereafter  the  action  came  on  for  trial,  and 
Donaldson  obtained  a  Judgment,  setting  aside 
the  sale  and  returning  the  purchase  money 
to  blm,  on  coDditlon  that  he  obtain  a  cancela- 
tion of  certain  leases  on  the  land  In  contro- 
versy and  redeed  the  land  to  Harris,  both  of 
which  he  did.  At  the  same  time  and  In  the 
same  Judgment  it  was  decreed  that  the  land, 
In  controversy  be  sold  to  satisfy  the  mortgage 
given  by  Donaldson  to  the  bank. 

Thereafter  on  the  24th  day  at  January, 
1814,  the  land  was  sold  at  public  sale  pur- 
suant to  said  decree,  and  the  bank  became  the 
purchaser,  to  whidi  a  certificate  of  sale  was 
issued  on  the  6th  day  of  February,  1914.  On 
November  80,  1914,  Oie  bank  assigned  said 
certificate  to  the  petiticHi«',  Anna  N(^e,  and 
on  the  Sth  day  of  Harch.  1916,  the  sherUf  of 
Owyhee  county  execnted  and  delivered  to 
the  assignee  and  petitioner  herein  a  deed 
conveying  to  her  the  premises  In  controversy. 
At  the  time  of  the  execution  and  delivery  of 
this  deed  Harris,  was  in  possession  of  the 
land,  but  no  proceedings  to  obtain  possession 
were  taken  by  the  holder  of  the  sheriff's  deed, 
Anna  Noble,  until  June,  1916.  when  she  ap- 
plied to  the  district  court  of  Ada  oountjr,  to 
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wbl<di  coonty  the  action  had  been  transferred 
for  trial  soon  after  it  was  brought,  for  a  welt 
of  ass^tanoe,  whldi  application  came  oa  for 
hearing  after  notice  to  the  defendant;  Alrln  K. 
Harris,  who  filed  his  affidavit  In  anawer  to 
the  petition  for  said  writ.  The  court,  after 
due  consideration  of  the  matter,  made  an 
order,  granting  the  application  for  the  writ 
of  assistance,  and  the  case  Is  here  on  appeal 
of  Harris  from  said  order. 

The  contention  of  appellant  la:  First,  ttiat 
as  to  him  the  decree  of  forecloeore  Is  void, 
for  the  reason  that  lie  was  not  aerred  wtUi 
the  cross-complaint  by  which  defendant  bank 
was  seeking  to  foreclme  the  mortgage  glTOo  by 
Donaldson;  second,  that  the  delay  of  about 
15  months  between  the  date  of  the  execution 
of  &e  sherilTa  deed  and  the  date  of  applying 
to  the  eonrt  for  a  writ  of  asalatance  constltot- 
ed  Harris  a  tenant  upon  agricultural  lands 
witfaln  the  meaning  of  O.  S.  |  7322,  subd.  2, 
and  therefore  entitled  him  to  tuM  orer  for 
one  year;  flilrd,  that  Anna  NtAle,  tbe  peti- 
tioner, Is  not  the  real  party  In  Interest  In 
this  proceeding;  fonrUi,  fliat  his  ftunlly 
burying  ground  was  Included  In  Qie  fore- 
closure proceedings  and  In  tbe  sherUTs  deed* 
notwitbstandlng  It  was  never  conv^ed  to 
Donaldscm  by  Harris,  and  tbat  for  tliese 
rea8(Hia  the  writ  ought  to  be  set  aside. 

[1]  The  first  contentiUm  of  Harris  cannot  be 
sustained,  for  It  Is  nnoontradlcted  that  at  the 
time  the  acdtm  to  foredose  the  mortgage  was 
begun,  and  at  fl»  time  the  notice  of  lis  pen< 
dens  was  filed,  Harria  had  no  Interest  In  Qie 
land  covered  by  the  mortgage,  except  tbe 
burying  ground,  and  tbe  conreyance  fr«n  tb» 
mortgagor,  by  whlcb  Harris  became  tbe  own- 
er of  the  mOTtgaged  land,  was  not  executed 
nntU  after  the  foreclosure  proceedings  wm 
begun  and  the  notice  of  lis  pendens  filed. 
This  brought  him  clearly  wl&in  O.  S.  Si  6948. 
66T4,  and  rendered  it  unnecessary  to  make 
him  a  party  to  the  foreclosure  action  w  to 
serve  him  with  the  cross-complatnt  It  re- 
quires no  citation  of  authorities  to  hold  that 
under  this  state  of  facts  Harris  is  bound  by 
the  decree  of  foreclosure  to  the  same  extent 
as  if  he  had  been  made  a  party. 

[2]  Equally  untenable  Is  the  claim  of  Har- 
ris that  he  comes  within  the  provisions  of 
section  7322,  supra,  as  a  tenant  of  agricul- 
tural lands  entitled  to  hold  over  for  one  year. 
On  the  execution  of  the  deed  by  Donaldson, 
recottveylng  the  land  to  him,  Harris  entered 
into  possession,  and  so  continued  up  to  the 
time  the  writ  Issued.  It  does  not  appear  that 
he  was  in  any  sense  prejudiced  by  tbe  delay 
complained  of,  and  we  are  unable  to  see  from 
tbe  facts  stated  how  the  relatlcm  of  landlord 
and  tenant,  as  claimed  by  him,  could  have 
arisen  between  the  petitioner  and  himself. 

[8]  The  uncontradicted  evidence  shows  that 
Anna  Noble  vma  the  holder  at  the  aberlff'a 
deed  to  the  land  In  cwitroversy,  and  therefore 
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■be  WM  fbe  refll  party  In  Interest  and  the 
IHToper  pemm  to  ai^y  for  the  writ  of  aa- 

■iBtftDCe. 

Tb»  fourth  coDtenUcm  of  aniellant,  we 
think,  nnBt  be  mistafaied  for  tbe  reason  that 
It  l8  not  denied  fhat  Harris  reserved  the  title 
to  the  InuTlng  ground  when  he  conveyed  Oils 
land  to  Donaldsm,  and  that  Oie  trial  court  so 
fmind.  Therefore  Donaldson  had  no  rlstat  to 
mortgage  it  and  the  foredosure  proe«dlngB 
conf emd  no  right  to  this  tt»ct  on,  the  inir- 
diaser  at  the  ftwedoaure  sale,  and,  of  course, 
the  assignee  of  snch  purduser  got.no  title 
thereto. 

The  order  of  the  district  conrt  granting  tbe 
writ  of  asBlstanoe  should  be  modified  so  as  to 
exc^  said  buiying  ground  from  the  (dera- 
tion of  the  writ ;  otherwise  the  order  should 
be  affirmed.  It  Is  ho  ordered.  No  costs 
awarded  to  either  party. 

HICE.  C.  3^  and  BUDOBT  and  "LEE,  33 
concur.   

McGABTHY,  J.,  being  disqualified,  todfc  no 
part  In  Uie  hearing  or  this  decision. 


W.  T.  RAWLEIGH 

ATWATER. 


MEDICAL  CO. 

(No.  3t35.) 


V. 


(Supreme  Gomt  of  Idaho.    Jan.  29.  1921.) 

1.  Uailtaties  aeUons  «s>46(i0)— Right  ol 
aettoa  aoeraea  Isiaedlataly  spoa  breach  of 
obllflatles  oaarantasd. 

Where  one  ezecates  an  absolate  contract 
'of  gaaranty  for  the  payment  of  an  obligation, 
a  Tight  of  action  aecriMs  against  him  immedi- 
ately upon  the  breach  at  l^e  oUlgatlmi  gaar- 
anteed. 

2.  LIsiltatlon  of  aatloas  ^943— Statute  begfss 
to  niN  whes  eaase  of  aeUoa  aeoraas. 

The  statute  of  limitatlonB  begloa  to  ran 
in  favor  of  a  defendant  at  the  time  the  cansf 
of  action  aeemea  against  Unu 

Appeal  from  District  Court,  Ada  County; 
Charles  P.  McCarthy,  Jndge. 

ActiOD  by  the  W.  T.  Bawleigh  Medical 
Company  agahist  George  B.  Atwator.  Judg* 
ment  of  dismissal  after  demurrer  to  com- 
plaint sustained,  and  plaintiff  appeals.  Af- 
firmed. 

O.  O.  Adams,  of  Boise,  for  appellant. 
Barber  &  Davison,  of  Bolse^  tot  respond- 
ent 

KICE,  a  3.  This  is  an  action  upon  a  con- 
tract of  guaranty  for  the  honest  and  faithful 
performance  of  a  contract  entered  into  be- 
tween A.  N.  SaUsbmry  and  appellant.  The 
c<mtract  was  terminated  about  July  24,  1908. 
Thereafter,  appellant  obtained  Judgment 
against   Salisbury   and   issued  execution 


fiwreon  whidi  was  returned  nulla  bcma.  On 
October  81,  1816,  appellant  brought  this  ae- 
tlffli  agalort  respdhdent  and  H.  Barz,  as 
guarantees.  Bespondent  appeared  and  de- 
murred to  the  complaint,  setting  forth, 
among  other  grounds,  tliat  the.  cause  of  ao- 
tlMi  was  torred  by  the  statute  of  UmltatiiHis. 
TbB  court  sustained  the  dunnrrer,  and,  ap- 
pelant refus^g  to  plead  further,  Judgment 
of  dismissal  was  entered. 

[1.  2]  The  contract  betwem  Salisbury  and 
appellant  provided  for  the  sale  to  Salisbury 
of  certain  goods  and  merchandise  from  time 
to  time,  and  also  provided  that  upcm  the  ex- 
piration of  his  craitract  he  would  make  a 
cash  settlement  of  any  balance  owing  at  that 
time.  The  obligation  of  Salisbury  to  pay 
the  balance  due  was  unconditional.  Re- 
spondent's guaranty  for  the  faithfii  ^per- 
formance  of  the  ccmtract  by  Salisbury, 
tbaagb  In  a  sense  a  continuing  one,  was  ab- 
solute. A  right  of  action  accrued  against 
him.  in  favor  of  appellant,  immediately  upon 
the  breach  of  the  contract  by  Salisbury. 
Miller  V.  LewisCon  Nat.  Bank,  18  Idaho,  124, 
108  Pac.  901;  Frost,  v.  Herbert,  20  Idaho, 
S86,  118  Pac.  1095,  88  L.  R.  A.  (N.  S.)  875. 
The  period  of  limitation  provided  by  ttie 
statute  for  the  commencement  of  an  actloo 
founded  upon  a  written  obligation  is  five  years 
after  the  cause  of  action  shall  have  accrued. 

The  action  of  the  court  in  sustaining  the 
demurrer  was  correct,  and  the  Jndgmoit  Is 
affirmed.   Costs  awarded  to  respondCTt 

BUDGE,  DUNN,  and  LEE,'  JJ,  concur. 
McCarthy,  j.,  did  not  sit  at  the  hearing, 
nor  take  any  part  In  the  ded^on. 


HAYDON  V.  BRANSON  st  al. 
(Sapreme  Conrt  of  Idaho.  Dec.  28,  1920.) 

1.  Logs  aad  lesglag  «s»10(3)-Aot«al  anoast 
.of  timber  leggsd  oenpetest  la  an  aoHoa  fsr 

pirebase  prloe  of  timber  sold  witheat  agres- 
■mt  that  leg  seals  shoaM  bs  final. 

In  an  action  on  contract  for  the  sale  of 
timber  at  a  stipnlated  price  per  thousand  feet 
to  recover  the  alleged  balance  of  the  purchase 
price,  there  being  no  agreement  that  a  log 
scale  of  the  timber  Bboold  be  final,  binding,  or 
concluBive  upon  tbe  parties,  it  is  proper  to  re- 
ceive in  evidence  any  competent  proof  tending 
to  show  tbe  actQal  amount  of  timber  lo^ed,  and 
tbe  question  of  I  rand  in  tbe  ma  king  of  the  log 
scale  is  not  involved. 

2.  Logs  and  logglBg  «S3|0(3)  —  Evidesea  of 
stump  scale  held  eonpetent  la  aetlon  for 

price  of  timber. 

In  such  cases,  evidence  of  a  standi  scale, 
made  after  tbe  timber  has  been  logged  olT,  is 
competent  as  tending  to  show  tha  actual  amount 
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of  timber  loned,  and  iti  vei^t  la  a  qnestioii 
for  the  jury. 

S.  Appul  and  arror  4a»l002-^Vardlot  n  mb- 
fllrttai  evldenoe  not  diatarbad. 

Whan  Qiere  ia  anbatandal  eriduice  to  ana- 
tain  a  rerdictt  ft  will  not  be  dlatnrbed  on  apiuat 
becsaae  of  conflict. 

4.  New  trial  ^989— Admlsalon  of  compatant, 
ralavaat,  aad  matariai  proof  not  a  aarprfaa 
Jaati^lng  mw  trial. 
Sorprlae  aa  croond  for  a  new  trial  cannot  be 

predicated  npon  the  admiaaiMi  of  proof  vliich 

ia  competuit,  xelevant,  and  material  to  the 

iaaaea  raiaed  by  the  ideadinga. 

Appeal  from  District  Court,  Shoshone 
County ;  William  W.  Woods,  Judge. 

Action  by  Guy  Haydon  against  G.  A.  Bran- 
son and  another  on  a  contract  for  the  sale  of 
timber.  Judgment  for  plaintiff,  a  new  trial 
waa  denied,  and  defendants  appeal.  Affirmed. 

B.  N.  La  Velne,  of  St.  Maries,  and  Camion 
&  Ferris,  of  Spokane,  Wash.,  for  appellants. 

Featherstone  &  Fox  and  James  A.  Wayne, 
all  of  Wallace,  for  re^>oudent 

BTTDOB,  J.  In  the  fall  of  1914.  respond- 
taxty  who  was  the  owner  of  certain  timber 
land  on  Big  Creek,  Shosbtme  coun^,  Idaho, 
enterbd  into  an  oral  agreement  with  appel- 
lant Branson,  under  which  the  latter  was  to 
all  of  the  timb«'  except  white  flr  and 
hemlock 'from  respondentia  claim.  Pursnant 
thereto,  ,Ioggin9  operations  were  conducted  at 
two  periods,  first  in  the  fall  ot  1914,  and  the 
second  In  the  spring  of  1916,  at  the  end  of 
which  all  of  the  merchantable  timber  bad 
been  logged  off  the  ^m  and  shipped.  The 
contract,  an  interpretation  of  which  Is  one 
of  the  chief  sources  of  dispute  In  the  case, 
and  which  shows  the  connection  of  appellant 
Milwaukee  Lumber  Company  with  the  ^aus- 
actlou  involTed  her^n,  is  beat  exemplified  by 
a  letter  from  the  latter  company  to  respond- 
mt,  admitted  in  evidence  as  PlalntUTs  Ex- 
hibit B,  which  reads  as  follows: 

"St  Mariea,  Idaho,  Aprfi  9.  1916. 

."Mr.  Guy  J.  Haydon,  Kennewlck,  Washington 
— Dear  Sir:  BelatiTc  to  year  timber  located  on 
Big  Creek  which  Mr.  Branson  contetnptatea 
logging,  will  Bay  that  if  it  ia  aatiBfactory  with 
you  for  him  to  log  this,  that  we  will  see  that 
yonr  stnmpage  is  paid  for,  that  is,  that  we 
win  deduct  the  atumpage  value  before  paying 
Mr.  Branson,  or  stand  reaponaible  for  the 
atumpage  valoe  of  the  timber  that  is  cot  and 
removed,  on  the  baala  of  $2.00  per  U  ft.  for 
the  white  pine,  and  $1.00  per  M  ft  for  the 
cedar  and  other  mixed  timber  as  shown  by  lo; 
scale,  and  %  cent  per  lineal  foot  on  cedar  \)o\es, 
and  pay  you  on  the  10th  of  each  month  for  all 
logs  aad  poles  cut  and  loaded  the  previous 
month.  It  ia  understood  that  there  ia  to  be  no 
hamlodc  w  white  fir  cut.    Tours  vary  truly, 


Milwankee  Lumber  Company,  by  A.  V.  Brad- 
rick,  Secretary. 
"Accepted  by  G.  J.  Haydon.** 

This  Is  an  action  upon  the  contract  to  re- 
cover an  alleged  balance  of  $5,327.34,  it  be- 
ing alleged  In  the  complaint  that  Branson  re- 
ceived, cot,  and  removed  from  the  land  a  to- 
tal of  53S7,000  feet,  of  which  3,374,910  feet 
was  white  pine  and  1.9S2,090  teet  was  mixed 
cedar,  fir,  and  tamarack.  The  answer  pat  in 
issue  the  allegations  of  the  complaint,  and 
alleged  that  the  amount  of  timber  cut  by 
Branson  and  delivered  to  the  lumber  compa- 
ny was  1,339,400  feet  of  white  pine,  663,940 
feet  of  mixed  cedar,  and  12,366  linear  feet 
of  cedar  poles,  for  which  It  was  alleged  the 
total  amount  due  respondent  bad  been  paid. 

The  case  was  tried  to  a  Jury  and  a  verdict 
was  returned  In  favor  of  respondent  for  the 
balance  prayed  for  In  the  complaint  and  Judg- 
ment entered  therefor.  A  motion  for  new 
trial  was  denied.  TMb  appeal  Is  from  the 
judgment  and  from  the  order  ovezmllxig  the 
motion  for  a  new  trial. 

Numerous  specifications  of  error  have  been 
assigned,  but  a  separate  discussion  thereof 
will  be  unnecessary. 

The  evidence  on  behalf  of  respondent  tend- 
ed to  show  that  by  a  stump  scale  of  the  tim- 
ber logged  off  of  the  land  3,374,910  feet  of 
white  pine  and  1,082,090  feet  of  mixed  ce- 
dar, flr,  and  tamarack  bad  been  cut  and  re- 
moved. The  allegations  of  the  complaint  as 
to  the  amount  of  timber  were  sustained  as 
alleged  in  the  complaint  The  e^idence  on 
behalf  of  appellants  showed  that  according 
to  their  log  scale  1,339,400  feet  of  white  pine 
and  663,010  feet  of  mixed  cedar,  flr,  and  tam- 
arack had  been  scaled  out  of  the  logs  taken 
by  appellants  as  merchantable  timber ;  a  diA- 
crepancy  of  2,035,510  feet  In  the  white  irfne 
and  1,318,150  feet  in  the  mixed  cedar,  fir.  and 
tamarack.  In  other  words,  appellants'  1<^ 
scale  accounts  for  only  about  one-third  of 
the  timber  shown  by  respondent's  stump 
scale  to  have  been  cut  and  removed.  Thus  m 
direct  conflict  In  the  evldmce  was  presented 
to  the  Jury  to  be  settled  by  their  verdict 

[1]  The  assignment  predicating  error  upon 
the  ruling  of  the  trial  court  denying  their 
motion  for  a  directed  verdict,  made  at  the 
close  of  all  the  evidence  In  the  case,  give  rise 
to  api)ellants'  main  contention  that  "When 
parties  have  agreed  upon  a  scaler  to  scale 
logs,  they  will.  In  the  abswice  of  frand  or 
mathematical  mistake,  be  bound  by  his  scale." 
But  neither  the  pleadings  nor  the  proof  sup- 
port the  theory  that  it  was 'agreed  tliat  the 
findings  Of  those  who  were  to  make  the  scale 
should  be  final,  binding,  or  conclusive  on  the 
parties.  The  case  therefore  does  not  fall 
within  the  rule,  if  such  it  be,  contended  for 
by  ai)pellants.  Under  the  contract  alleged 
and  proved  it  was  proper  to  receive  any  com- 
petent proof  tending  to  show  the  actoal 
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uDonnt  ot  timber  logged  therennder.  Iii 
principle  the  caae  falls  wltbln  tbe  rule  stated 
hy  tbla  court  In  Smltb  t.  Fails-S^  Oon- 
struction  Co..  27  Idaho,  407«  150  Pac.  26,  and 
quoted  with  approval  In  Maney  t.  Idaho  Con- 
struction Co.,  30  Idaho,  111,  117,  163  Pac. 
297,  298,  as  follows: 

"In  tbe  contract  here  uoder  consideration  it 
wa9  not  stipulated  that  the  estimates  of  the 
engiaeer  should  be  final,  binding,  or  conclusive 
upon  the  parties;  therefore  the  allegatioas  of 
frand  In  the  complaint  were  immaterial  and  the 
eBtunaten  of  the  engineer  were  subject  to  at- 
tack for  inaccaracy,  and  it  was  proper  for  the 
trial  court  to  cooaider  all  th^  evidence  offered 
and  admitted  toacblng  the  amoaot,  character, 
and  dassiflcation  of  material  handled  bj  re- 
.  tpooAeat  in  the  ooBstractiini  of  tbs  caaaL" 

[3]  Bespondoit  was  not  snlnf  appellants 
because  of  any  fraud  or  mistake  in  their  log 
scale.  Be  was  suing  for  the  balance  of  the 
purchase  price  of  his  timber.  The  timber 
was  gone.  It  was  no  longer  possible  to  make 
any  scale  of  the  timber  except  a  stump  scale, 
and  respondent,  availing  himself  of  this 
method  of  ascertaining  the  amount  of  timber 
taken  from  his  land,  discovered  that  lie  bad 
only  been  paid  for  aiqprozimately  one-third 
of  bis  timber. 

[8]  Appellants  seek,  to  discredit  the  testi- 
mony of  respondent's  witness  Lusk,  who 
made  the  stump  scale,  but  as  bis  testimony 
was  competent  It  is  only  necessary  to  ob- 
serve that  Us  weight  and  credibility  was  a 
question  for  the  jury,  and  tbe  verdict  of  the 
Jury  has  settled  this  question  adversely  to 
appellant's  contmtlon.  The  evidence  there- 
fore shows  that  the  log  scale  accounts  for 
approximately  only  one^thlrd  of  the  timber 
logged.  Appellants  attempted  to  account  for 
this  difference  by  deductions  made  by  the 
log  scalers,  but  the  evidence  clearly  shows 
and  the  Jury  found  that  sucb  a  discrepancy 
cannot  be  accounted  for  in  ttiis  manner. 

Appellants  also  contend  In  this  connection 
that  under  the  contract  they  were  only  to 
pay  for  such  logs  as  were  cut  and  loaded. 
An  examination  of  the  contract,  however, 
shows  this  contention  to  be  without  merit, 
for  under  the  contract  appellants  were  to 
stand  re^nslble  for  the  stumpage  value  of 
the  timber  cut  and  removed  and  see  that  It 
was  paid  for;  the  material  language  of  the' 
contract  pertinent  thereto  being  as  follows: 
M  •  •  «  yf^  will  see  that  your  stumpage  is 
paid  for,  that  Is,  that  we  will  deduct  the  stump- 
age  value  before  payiag  Mr.  Branson,  or  stand 
reaponrible  for  the  stumpage  valoe  of  the  tim- 
ber that  is  cut  and  removed,  on  the  basis  of 
^00  per  M  ft-  for  the  white  pine,  and  $1.00 
per  M  ft.  for  the  cedar  and  other  mixed  timber 
as  diown  1^  log  scale. 


•  ♦  ♦ " 


The  reference  in  the  contract  to.  payments 
on  the  lOtb  of  each  month  "for  all  logs  and 
poles  cut  and  loaded  tbe  previous  mcmth" 


mwely  provided  a  bads  of  computation  upon 
which  the  monthly  payments  were  to  be 
made.  Moreover,  the  evidence  on  behalf  of 
respondent  establishes  the  fact  that  the  tim- 
ber was  not  only  cut  but  taken,  and  any  con- 
tention that  appellants,  whom  the  record 
shows  to  be  experienced  In  the  timber  and 
lumber  business,  would  cut  over  five  and  a 
third  million  26et  of  timtter,  two-thlrda  of 
which  was  not  m»chautable,  is  so  Inhowntly 
unreaecoiable  aa  to  be  unworthy  of  serious 
consideration. 

[4]  As  to  tbe  affidavits  presetted  opon  the 
motion  for  a  new  trial,  appellants  claim  that 
they  were  surprised  by  reason  of  the  fact 
that  upon  the  trial  the  court  required  them 
to  meet  proof  of  the  stump  scale.  This  con- 
tention is  obviously  without  merit  Th^r 
next  -Claim  in  this  connection  la  Qiat  a  pui^ 
ported  stump  scale  made  after  the  trial  dis- 
closes newly  discovered  evidence  which  they 
ooDld  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trIaL  That  the 
evidence  could  have  been  discovered  and  pro- 
duced at  the  trial  Is  too  patent  for  comment, 
and  the  only  excuse  appellants  offer  for  not 
pzocnring  and  producing  It  upon  the  trial  Is 
their  unfounded  claim-  of  surprise  already  re- 
ferred to.  . 

We  And  no  merit  In  any  of  the  assignments 
predicating  error  upon  the  giving  or  refusal 
to  give  Instructions. 

Finding  no  reversible  error  in  the  record, 
the  judgment  and  order  appealed  from  are 
affirmed.   Costs  are  awarded  to  reqKtndent 

MOBQAN,  a  J.,  and  BICE,  J.,  ctmcur. 

Petition  tm  rehearing  doiied,  per  RIGB, 
G.  3^  and  BUDGX),  McGARTBT,  DUZW,  and 
LBB),  J  J. 


PURCELL  V.  W»LKIN8,  Jsdge,  et  al. 
(NO.  3607.) 

(Supreme  Court  of  Utah.   Jan.  31,  1921.) 

Conrts  «s»57(l)-^tatBte  providing  that  Jadge 
of  dty  court  "may"  employ  reporter  oa  re- 
qaest,  directory  and  aet  Mandatory. 

SesB.  Laws  1919,  c.  86,  §S  1885-1887,  pro- 
viding that  any  judge  of  the  dty  court  in  cities 
of  tbe  first  class  may  employ  a  shorthand  re- 
porter upon  the  request  of  ^ther  party,  is  di- 
rectory and  not  mandatory,  the  word  "may" 
being  given  its  ordinary  meaidng,  iu  view  of 
Comp.  Iiaws  1917,  |  GS47  (quoting  Words  and 
Phrases,  May).i 

Application  by  Marie  Porcell  for  a  writ  of 
mandate  to  Hon.  W.  H.  WlUdus,  as  Judge  of 
the  City  Court  of  Salt  LaVe-  City.  Utah,  and 
othens.  Alternative  writ  quashed  and  per* 
emptory  writ  denied. 

Ray  Van  Cott,  of  Salt  Lake  City,  for  petl- 
tloner. 

Horace  H.  Smith,  of  Salt  Lake  Olty,  f<»'dft< 
fendants. 


>Fer  atlur 
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TUUHMAN,  J.  This  Is  an  applfcatioii  for 
a  writ  of  mandate  to  the  defendant  Hon.  W. 
H.  WUkins,  as  Jndge  of  the  city  court  of 
Salt  Lake  City,  Utah.  Tbe  complaint  con- 
tains many  allegatUms  not  necessary  to  be 
considered.  A  hearing  was  had  before  the 
court  and  tbe  writ  denied. 

The  only  purpose  of  this  opinion  is  to  an- 
nounce the  role  that  should  be  observed  by 
the  court  in  future  cases. 

The  material  facts,  briefly  stated,  are  as 
follows:  Tbe  plaintiff  on  the  23d  day  of 
December,  1920,  was  a  party  {Oahitlff  In  an 
action  pending  In  said  city  court  and  ihe 
case  had  been  set  for  hearing  on  said  day. 
-  The  plaintiff  had  Uieretofore  d^alted  with 
the  clerk  of  said  court  the  sum  of  f6  for  the 
payment  of  a  court  reporter  and  had  made  a 
request  fibat  a  reportor  be  emplc^ed  to  report 
the  proceedings  under  the  proTlaUms  chap- 
ter SO,  Seas.  Laws  Utah  1919.  On  the  day 
last  referred  to  when  tbe  case  came  <m  tor 
trial  plaintiff  again  made  request  that  a  re- 
porter be  employed  to  report  the  proceedings, 
whldi  request  the  defendant,  aa  iaAge  of  said 
city  court,  refused.  The  plalntifl  thereupon 
employed  a  competeoit  stenographw  at  her 
6wn  expoise  to  report  said  trial. 

The  purpose  of  the  writ  applied  for  Is  to 
require  the  defendant  as  judge  of  said  court 
to  enter  an  order  nunc  pro  tunc  employtog 
said  stenc^rapher  and  proenring  from  her  a 
report  of  said  trial. 

At  tbe  bearing  of  tbe  case  In  this  court  the 
only  question  argued  was  whether  tbe  statute 
above  referred  to  relating  to  the  employment 
of  a  court  reporter  Is  mandatory  or  djacre- 
ttonary.  We  shall  tlierefore  assume  that  the 
action  was  seasonably  commenced  and  there- 
by eliminate  tbe  question  as  to  whether  this 
court  is  authorised  to  issue  a  writ  compelling 
the  »try  of  an  order  nunc  pro  tunc; 

The  statute  relied  on  by  plaintiff  Is  found 
m  sections  1885, 1886  and  1887  of  the  act  re- 
ferred to,  which  read  as  follows: 

"Any  Jndge  of  tbe  city  coort  In  cities  of  the 
first  class  may  employ  and  contract  with  a 
competent  shorthand  reporter  to  report  the 
proceedings  in  any  ease  In  such  court,  upon 
the  request  of  either  party  to  snch  action; 
and  whenever  tbe  testimony  of  any  witness  in 
any  case  in  such  court  shall  be  Btenographically 
reported  by  such  shorthand  reporter,  and  there- 
after said  witness  shall  die,  or  be  beyond  the 
jurisdiction  of  the  coart  in  which  the  cause 
is  pending,  either  party  to  the  record  may  read 
in  evidence  the  testimony  of  said  witness,  when 
duly  certified  by  aacb  reporter  to  be  correct, 
in  any  subseqnuit  trial  of,  or  proceeding  had, 
In  tihe  same  cause,  subject  on^  to  tbe  same 
objection  that  migbt  be  msde  if  said  witness 
were  npon  tbe  stand  and  testifying  in  open 
court 

"The  amount  to  be  paid  such  reporter  shall 
be  f8  per  day  for  actual  services  rendered  in 
reporting,  and  he  shall  be  allowed  to  charge 
twelve  cents  per  folio  for  a  transcript  of  Ms 
notes.  The  per  diem  shall  be  paid  oat  of  the 
dty  treasury. 


"The  par^  requesting  the  reporter's  services 
shall  pas  to  the  dwdc  the  sum  of  9K  as  re> 
porter's  fees,  and  the  same  wbaO.  ba  taxed  as 
costs  in  the  action." 

The  only  question  to  be  determined  is 
whether  the  word  "may,"  as  used  In  the 
second  line  of  section  1885,  supra,  is  to  be 
given  Its  ordhiary  meaning  or  be  construed 
as  meaning  the  same  as  the  word  "shall**  or 
"must.'* 

Plaintiff  contends  that  the  statute  Is  man- 
datory, and  that  the  defaidant,  as  Judge  of 
the  city  court,  had  no  discretion  to  refuse  tbe 
order  requested. 

Comp.  Laws  Utah  1917,  |  5847,  provMca 
that  "words  and  phrases  are  construed  ac* 
cording  to  the  context  and  the  approved  wage 
of  tite  language." 

"The  word  'may'  according  to  its  ordinary 
coDstruction  is  permissive,  and  sbonid  receive 
that  Interpretation,  unless  such  construction 
would  be  obviously  repngnant  to  the  intention 
of  the  I^egislature  or  would  lead  to  some  other 
inconvenience  or  absurdity."  5  Words  and 
Phrases,  First  Setlea,  44^90^  and  sacceedinc 
paragraphs. 

In  Morse  v.  Press  Publishing  Oo.,  71  App. 
Dlv.  359,  75  N.  T.  Bupp.  at  page  961.  tbe 

court  says: 

"Tbe  question  whether  the  word  'may'  is  to 
be  construed  as  mandatory  or  discretionary 
has  been  much  discussed,  but  the  general  rule 
is  that  the  ordinary  meaning  ot  the  word  is 
that  there  la  involved  a  discretion,  and  it  is 
to  be  oonstmed  in  a  mandatory  sense  only 
where  such  constrnction  is  necessary  to  give 
effect  to  the  clear  policy  and  intention  of  the 
Legislature;  that  where  there  ia  nothing  in 
the  connection  or  the.  language,  or  in  tbe  sense 
or  policy  of  tbe  provision  to  require  an  un- 
usual interpretutioQ,  It  will  be  given  its  ordi- 
.  nary  meaning.  *  *  «  The  ordinary  meaning 
of  tbe  word,  which  is  permissive,  ought  to  be 
adopted,  and  must  be  presumed  to  be  intend- 
ed, unless  it  would  manlfeatly  defeat  the  object 
of  the  proviston." 

In  20  Am.  ft  Eng.  Bncy.  of  taw  C2d  Ed.)  at 
page  237,  the  mle  Is  stated  as  follows: 

"In  a  statate  the  word  'may'  can  be  construed 
in  a  mandatory  sense  only  where  soeh  con- 
struction 18  necessary  to  i^ve  effect  to  the 
clear  policy  and  intention  of  the  Li«islatnre, 
and  where  there  is  nothing  In  the  connection 
or  tbe  language,  or  in  the  sense  or  policy  of  tbe 
provision  to  require  an  nnusoal  interpretation, 
it  la  nsed  as  merely  permissive  and  £acretion- 
ary"— citing  cases  from  tbe  United  SUtes 
courts,  Canada,  and  34  atates  of  tbe  Union, 
indnding  one  from  Utah,  BsUnger  v.  Pratt,  14 
Utah,  117,  46  Pae.  763. 

In  14  Am.  &  Eng.  Ebcy.  of  Imw  (lat  Ed.) 
at  page  979,  In  speaking  of  Che  wokI  "may" 
it  Is  said: 

"It  has  always  been  construed  'mubt*  or 
'shall'  whenever  it  can  be  seen  that  the  legis- 
lative Intent  was  to  Iroposs  a  datTi  and  not 
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Bimply  a  privflese  or  dlscretiotiarT  pov«r,  and 
-where  th«  paUic  la  intsreated,  and  the  pubUe 
or  third  peraona  hare  a  claim  de  jure  to  have 
the  power  exercised.  Bat  it  ia  onlr  where  it 
is  necessary  to  give  effect  to  the  <dear  policy 
and  intent  of  the  Legislature  that  it  con  be 
constraed  In  a  mandatory  aense,  and,  where 
there  is  nothing  hi  the  connection  of  the  lan- 
guage or  in  the  sense  and  policy  of  the  provi- 
rion  to  require  an  anusual  interpretation,  its 
Dse  18  merely  permisBive  and  discretionarr." 


In  Lewis  v.  State,  S  Heed  (Train.)  at  pages 
149  and  100,  the  oonrt  says: 

"It  ia  tme  that  the  word  'may'  ia  aome- 
times  held  to  hBTe  the  aame  sense,  or  to  mean 
the  same  thing,  as  the  word  'shall,'  and  it  will 
be  80  interpreted  whenever  the  obvious  reason 
or  intention  of  a  statute  requires  that  it  should 
be  BO  understood.  The  goieral  rale,  however, 
is  that  the  words  of  a  statute  are  to  be  taken 
in  tiieir  natural  and  or^nary  signification  and 
import*'    1  Kent,  Comm.  462. 

In  the  case  at  bar  It  cannot  be  contended 
that  It  is  necessary  to  depart  from  the  plain 
ordinary  meaning  of  the  word  "may"  in  order 
to  effectuate  or  carry  ont  the  obvious  inten- 
tion of  the  Ijeglslature.  There  is  nothing  In 
the  Btatate  to  surest  or  warrant  the  Idea 
that  the  Legislature,  in  providing  for  the  em- 
ployment ot  a  court  reporter  for  the  city 
court  Intended  anything  more  than  to  confer 
a  privilege,  to  be  granted  or  not  In  the  dis- 
cretion of  the  court  The  jurisdiction  and 
functions  of  these  courts  justify  su<^  con- 
clusion. They  are  courts  of  inferior  juris- 
diction. They  hear  and  determine  causes 
Involving  the  infraction  of  city  ordinances 
and  have  the  same  power  as  justices  of  the 
peace  in  other  criminal  cases.  Tbey  also, 
have  jurisdiction  in  the  cases  enumerated  In 
Comp.  Laws  Utah  1917.  |  1710,  If  the  sum 
claimed  Is  less  than  $500.  From  the  final 
judgment  of  said  courts  an  appeal  lies  to  the 
district  court  to  be  taken  In  the  same  manner 
as  appeals  are  takm  from  justices'  courts. 
Upon  such  appeal  the  case  is  tried  de  novo. 
If  appeals  were  required  to  be  tried  on  the 
record  made  in  the  court  below,  as  are  ap- 
peals taken  from  the  district  court  to  the  Su- 
preme Ck>nrt  there  would  be  much  force  In 
plaintiff's  contention.  The  presumption  would 
he  strong,  If  not  conclusive,  that  the  statute 
should  receive  a  mandatory  construction  in 
order  to  effectuate  the  Intention  of  the  Legis- 
lature. As  the  ease  stands,  however,  apply- 
ing the  principles  eatnnerated  In  the  excerpts 
above  quoted,  we  are  strongly  Inclined  to  the 
view  that  the  statute  Is  directory  only,  and 
that  the  defendant,  as  judge  of  the  city  court, 
acted  entirely  within  his  discretion  In  refus- 
ing plalntlfTfl  request  to  employ  a  reports. 

The  altematlTe  writ  Is  quashed  and  a  pet- 
anptory  writ  ftaaiad  at  plaintUTs  cost 

CORFMAN,  0.  J.,  and  WSBEIB,  OIDBON, 
and  FBICK.  J coaeur. 
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STATE  ax  r«l.  CASH  v.  DISTRICT  COURT 
OF  FIRST  JUDICIAL  DIST.  IN  AND  FOR 
LEWIS  AND  CLARK  COUNTY  at  al.  (No. 
4674.) 

(Snpreme  Court  of  Montana.   Oct  1,  1920.) 


1.  Conrts  ^207(1)— Writ  of  sapervisory  ooa- 
trol  fssMsd  to  review  order  allowing  party 
to  divoree  to  t^e  lafaat  oat  ef  Jirlsdletloa. 

In  a  divorce  proceeding  where  the  trial 
court  awarded  the  custody  pendente  lite  of 
a  four  year  old  daughter  to  the  mother,  a  writ 
of  snperriBory  control  wiU  issue  to  review  an 
order  allowing  the  mother  to  take  the  child 
ODt  of  the  jurisdiction  on  her  promise  to  return 
with  the  child  for  trial  of  the  cause,  for  the 
order  ie  not  appealable,  and,  even  if  so,  the 
remedy  would  be  entirely  inadequate,  and  one 
of  the  functions  of  the  writ  of  supervisory 
ocmtrol  Is  to  enaUa  the  Snpreme  Court  to  con- 
trol the  course  of  litigation  in  inferior  courts 
which  are  proceeding  witidh  jnrisdietion,  but 
by  a  mistake  of  law,  or  are  doing  a  groea  in- 
juatiee,  and  there  Is  no  appeal,  or  the  remedy 
is  inadequate. 

2.  Divorce  «=»300— Mother  should  not  be  al- 
lowed to  take  Infant  out  of  Jurlsdlctloa  on 
promise  to  retara  with  It  for  trial. 

Where  a  husband  sued  his  wife  for  divorce 
and  the  court  awarded  her  the  custody  of  a 
young  child  pendente  lite,  an  order,  aUowlng 
the  mother  to  take  the  ehild  oot  of  the  juris- 
diction on  her  promise  to  return  with  it  for 
trial  of  the  cause,  is  erroneous,  and  should  not 
be  allowed  to  stand. 

Application  by  the  State,  an.  the  relation  of 
William  A.  Cash  for  a  writ  of  supervisory 
control  to  the  District  Court  of  the  First  Judi- 
cial District  In  and  for  the  County  of  Lewis 
and  Olark,  and  W.  H.  Foorman,  a  Judge 
thereof.  Writ  issued. 

Park  Smith  and  Hugh  Thos.  Carter,  both 
of  Helena,  for  relator. 
T.  B.  Weir,  of  Helena,  for  respondents. 

MATTHEWS,  J.  On  application  for  writ 
of  supervisory  control.  In  June.  1920,  there 
was  pending  in  the  district  court  of  Lewis 
and  Clark  county  an  action  for  divorce,  in- 
stituted by  William  A.  Cash,  and  In  which 
issue  had  been  joined,  each  party,  plaintiff 
and  defendant  praying  for  the  custody  and 
control  of  their  three  minor  children.  The 
court  had  theretofore  awarded  the  custody, 
pradente  lite,  ot  two  of  the  children  to  the 
plaintiff  and  of  the  four  year  old  daughter, 
Marjorie  Jane  Cash,  to  the  defendant  with 
the  restriction  that  she  be  kept  within  the 
jurisdiction  of  the  court  and  uot  taken  from 
Lewis  and  Clark  county  without  first  giving 
notice  to  the  courtor  judge  thereof  of  the  In- 
tention so  to  do;  said  order  directed  the  pay- 
ment by  plaintiff  to  defendant  of  the  sum  of 
¥70  per  month  for  her  support  and  that  of 
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said  child.  On  June  29,  1920,  defendant  ap- 
plied to  the  district  court,  and  secured  nn  or- 
de^  permitting  her  to  go  to  the  city  of  Salt 
La&e,  Utah,  and  to  bare  the  said  child  with 
her,  on  her  promise  to  return  with  said  child 
for  the  trial  of  said  cause.  Defendant  being 
ahout  to  depart  with  the  child,  plaintiff  se- 
cured from  this  court  a  writ  suspending  said 
order  In  so  far  as  It  permits  the  removal  of 
said  child  from  the  state,  and  commanding 
the  respondent  court  to  appear  and  show 
cause  why  the  order  should  not  be  annulled. 
The  return  thereto  admits  the  facts  as  set  out 
above,  and  the  only  questions  presented  to 
US  are  as  to  the  propriety  of  the  writ  and  the 
authority  of  the  lower  court  to  grant  a  re- 
moval of  the  child  beyond  Its  jurisdiction. 
No  briefs  have  been  filed,  nor  have  counsel  on 
either  side  submitted  authorities  on  either 
question  suggested. 

[1]  In  our  opinion,  the  facts  present  a 
proper  case  for  the  intervention  of  this  court. 
The  order  complained  of  is  not  an  appealable 
order,  and,  even  If  It  was,  the  remedy  by  ap- 
peal would  be  totally  Inadequate.  One  of  the 
functions  of  the  writ  Is  "to  enable  this  court 
to  control  the  course  of  litigation  In  the  in- 
ferior courts  where  those  courts  are  proceed- 
ing within  their  jurisdiction,  but  by  a  mistake 
of  law,  or  willful  disregard  of  it,  are  doing  a 
gross  injustice,  and  there  Is  no  appeal,  or  the 
remedy  by  appeal  Is  inadequate."  In  re 
Weston,  28  Mont  207,  72  Pac.  512. 

[2]  Under  the  order  made  by  the  district 
court  the  child,  over  which  the  parties  were 
contending  therein  would,  in  the  absence  of 
tile  writ,  have  been  forthwith  removed  be- 
yond its  Jurisdiction,  with  but  the  qnestltHi- 
able  promise  of  the  defendant  for  its  return. 
The  court  was  without  power  to  compel  a 
compliance  with  such  a  promise,  and  its  order 
is  tantamount  to  an  abdication  of  Jurisdiction 
over  the  child,  for,  while  the  court,  once  hav- 
ing acquired  jurisdiction,  Is  not  deprived 
thereof  by  the  removal  of  the  child  (19  C.  J. 
341),  It  would  be  In  no  position  to  enforce  any 
subsequent  order  concerning  the  child  while 
it  remained  beyond  the  borders  of  the  state. 
There  is  abundant  authority  to  the  effect  that 
the  court  may  prohibit  such  removal ;  but 
we  find  no  authority  for  such  an  order  as  was 
here  made,  and  reason  Is  against  such  au- 
thority. 

Having  accomplished  the  removal  of  the 
child.  It  might  well  be  that  the  mother's  love 
would  prove  stronger  than  her  unsecured 
obligation  to  the  court,  and  that  her  natural 
caution  would  dictate  that  she  retain  the 
child  beyond  the  danger  zone,  or  even  remove 
It  to  some  place  unknown  to  the  court,  until 
she  should  leam  the  nature  of  the  final  dis- 
position of  the  case.  If  so,  of  what  avail 
would  her  written  promise  be,  either  to  the 
court  or  to  the  plaintiff  herein? 

For  the  reasons  above  stated,  the  writ  as 
prayed  for  will  Issue,  under  the  seal  of  this 


court,  directing  the  district  court  and  its 
Judge  to  annul  and  set  aside  that  portion  of 
Its  order  of  June  29,  1920,  permitting  the  re- 
moval of  Mnrjorle  Jane  Cash  from  the  state 
of  Montana  pending  the  final  determlstttlon 
of  the  action. 

BRANTLT,  O.  J.,  and  HOLLOWAT.  HUB- 
I<T.  and  COOPBB,  JJ.,  concur. 


JEPSEN  V.  GALLATIN  VALLEY  RY.  CO. 

(No.  4238.) 

(Supreme  Court  of  Montana.  Feb.  10,  1921.) 

1.  Carriers  «=»307 (3)— Shipper  compelled  to 
purchase  ticket  held  to  have  the  rights  of 
passenger,  «ad  not  bound  by  Ilmltatloiis. 

Where  a  railroad  company's  agent  refused 
to  permit  the  shipper  of  a  horse  to  ride  on 
the  shipping  contract,  and  compelled  him.  to 
purchase  a  general  ticket,  such  shipper,  though 
he  was  injured  while  on  freight  train  and  in 
car  with  the  animal,  has  the  rights  of  an  or- 
dinary passenger,  and  the  railroad  company 
cannot  rely  on  the  limltationB  in  the  shipping 
contract  relating  to  recovery  and  notice  of  in- 
jury. 

2.  C anion  «=»3I8(4)— Tettlaony  of  patton- 
ger  on  freight  train,  Injured  by  anddoa  Jarfc, 
held  to  make  out  prima  faole  case. 

In  an  action  by  s  pasaenger  on  freight 
train,  who  was  riding  in  the  car  with  liis  horse 
when  the  train  was  started  with  a  sudden  jerk, 
which  threw  him  out,  etc.,  his  testimony  AeM 
to  make  oot  a  prima  fade  case  of  aegUienoe. 

3.  Carriers  ^347(6)— Pasaangor'a  eentiibn- 
tory  negllgeneo  bald  for  Jny. 

Where  a  passenger  on  a  freight  train,  who 
was  accompanying  a  horse,  on  the  suggestion 

of  the  conductor  rode  in  the  car  with  the  ani- 
mal for  the  purpose  of  putting  out  any  fire 
which  might  be  lighted  in  the  bedding,  the  car 
being  next  to  the  en^e,  held  that  the  question 
of  his  contributory  negligence  in  so  ritfing  was 
£or  the  jury. 

Appeal    from   District   Court,  Gallatin 

County ;  Ben.  B.  Law,  Judge. 

Action  by  A.  M.  Jepsen  against  the  Oalla- 
tin  Valley  Railway  Onnpauy.  From  a  Judg- 
ment for  plalDtifl,  defMidant  ai^eals.  Af- 
firmed. 

W.  S.  Hartman,  of  Bozeman,  and  H.  H. 
Field,  of  Chicago,  lU.,  for  appellant 
C.  K  Carlson,  of  Boaeman,  for  respcmdoiL 

COOPER,  J.  This  is  an  action  to  recover 
damages  for  personal  Injtirles  sustained  bj 
the  plaintiff  while  traveling  as  a  passenger 
on  a  fr^^t  train  of  the  d^endant  between 
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tlie  stations  of  Ingcnnar  and  Boseman,  In  this 
state. 

On  Joly  27, 1S16,  at  Ingomar.  the  plaintiff 
loaded  a  borae  Into  a  liox  car  for  ahlsnnent  to 
Bozonan.  Tbe  car  waa  placed  In  one  of  Oie 
regular  frelgbt  trains  an  defendants  main 
line.  After  paying  tbe  freight  and  executing 
the  shlppins  contract,  the  plaintiff  Inquired  of 
the  station  agrait  if  be  wonld  be  allowed  to 
riAe  in  tbe  car  vtth  tiie  horse  on  tbe  om- 
tract.  in  response  to  wbldi  tbe  agent  stat- 
ed that  be  waa  not  entitled  to  ride  on  tbe 
contract,  but  could  ride  in  tbe  &^ht  car 
wit)i  tbe  horse  if  he  bought  a  ticket  or  paid 
casta.  Without  buying  a  tlt^t,  tbe  i^ointlfl 
boarded  tbe  car  in  which  bis  borse  was  being 
carried.  Soon  aftef  the  train  started,  tbe 
condnctor  came  into  the  car,  and  asked 
plaintiff  tor  his  ticket  Tbe  plaintiff  replied 
that  be  had  not  purchased  a  ticket,  banded 
tlie  conductcHT  a  dollar,  and  recelTed  aoioe 
small  silver  in  diange.  Obeying  the  directions 
of  the  condnctor,  the  plaintiff,  at  Mela  tone, 
pnrcbased  a  tbrougta  passenger  tldwt  toBose- 
-man,  paying  f7.Sfi  tbo^r,  returned  to  the 
car  and  continued  to  ride  therein  until  tbe 
train  arrived  at  Che  station  of  Three  Forks. 
There  ttw  car  was  set  out,  the  horse  fed,  wa- 
tered, and  allowed  to  rest.  The  conductor 
and  other  traininen  all  the  way  knew  the 
plaintiff  was  riding  In  the  box  car,  and  as- 
slated  him  in  watering  the  horse  and  also 
In  getting  Into  the  box  car  at  points  along 
tbe  route.  Tbe  plaintiff,  some'  elgbt  years 
prior  to  the  trial,  bad  suffered  the  loss  of 
his  right  foo^  and  was  wearing  an  artificial 
one,  altbou^  as  be  testified,  that  fact  was 
hardly  noticeable.  At  Three  Forks  the  train 
was  made  up  for  the  last  leg  of  the  journey  to 
Bozeman,  and  consisted  of  nine  freight  cars 
and  a  caboose.  On  the.  order  of  thd  conduc- 
tor, the  box  car  containing  tbe  borse  was 
placed  next  to  the  engine.  The  plaintiff  got 
Into  the  caboose  and  the  train  pulled  out  of 
Three  Forks.  Soon  after  getting  on  the  way, 
the  conductor  took  up  the 'plaintiff's  ticket, 
and  informed  him  that  be  hod  closed  tbe 
door  of  the  box  car  because  he  was  afraid 
the  sparks  from  the  engine  wonld  set  fire  td 
the  straw  bedding  undtf  the  horse.  Accord- 
ing to  tbe  plalntlfTs  testimony,  be  told  the 
conductor  it  would  be  too  warm  In  the  car 
for  tbe  horse  wltb  the  door  dosed,  respond- 
ing to  which  the  condnctor  stated: 

*Tba  next  stop,  what  is  tbe  matter  with  yonr 
going  over  and  opening  it  np  and  riding  in  Ihere 
with  the  mare  and  keeping  the  fire  oat  of  the 
carr 


The  conductor's  testimony  upon  this  point 
is  tbat  he  asked  the  plaintiff  If  it  would  be 
too  warm  In  the  car  fOr  tlie  mare  wltb  the 
door  shut,  to  wbldi  Uie  iriLaintltt  replied  that 
he  did  not  think  so ;  Oiat  he  did  not  know 
when  the  plaintiff  left  the  caboose  and  en- 


t«ed  the  box  car,  but  that  a  station  or  two 
afterwards  he  saw  him  In  there.  The  day 
was  sultry,  and  aocordtaig  to  the  plaintiff's 
testimony,  when  be  reached  tbe  freight  car 
tbe  mare  was  sweating,  and  her  bedding  was 
pOed  up  under  her.  At  Camp  Creek  station 
tbe  fireman  asiOBted  the  plaintiff  in  watering 
tbe  mare,  tbe  plaintiff  remarking  to  ttie  fire- 
man: 

"They  Iiave  got  my  car  next  to  the  engine, 
and  I  have  to  ride  in  it  to  keep  the  fire  ont" 

At  the  station  of  West  Gallatin  the  train 
stopped  about  15  minutes  to  unload  freight 
In  again  getting  under  way,  the  engineer 
i  started  the  engine  suddenly,  which  had  the 
effect  of  making  the  drivers  slip,  and  to 
Jerk  and  Jar  the  car  in  wtiich  the  plaintiff 
was  riding  so  violently  that  he  was  thrown 
against  the  Jamb  of  the  side  door  of  tbe  car, 
thence  onto  the  floor  and  under  the  wheels 
where  the  foot  of  his  left  leg  waa  crushed, 
requiring  Its  amputation.  The  plalntlft  char- 
acterized the  Jerk  as  exceedingly  violent— 
the  worst  he  ever  experienced — and  stated 
that  in  hfs  opinion  the  cause  of  the  sudden 
Jerking  of  a  train  Is  the  taking  up  of  tbe 
slack  between  the  care  and  the  way  tbe 
train  is  handled  by  the  engineer.  Tbe  mem- 
bers of  the  train  crew  differed  from  the 
plaintiff  as  to  the  cause  of  the  jerking  and 
Its  effect  In  .this  partlcalar  instance,  stating 
that  tbe  Jar  in  the  caboose  was  slight. 

Tbe  complaint  alleges  that  the  plaintiff 
was  a  passenger  upon  the  train,  and  occupied 
the  frieght  car  at  Uie  instance  and  request 
of  tiu  defoidant,  with  Its  fall  knowledge  and 
consent  "and  tmder  due  authority  given  Iiim 
by  tbe  defendant  and  l(s  agents" ;  that  while 
be  was  so  occupying  tbe  car,  tbe  defendant, 
its  agents,  servants,  and  employees  who  were 
acting  in  Its  managemoit,  negligently,  care- 
lessly, and  redrlesaly  caiued  the  train  and 
tbe  car  the  plaintiff  was  so  occupying  to  be 
suddenly  jeAed,  jolted,  jarred,  and  snubbed 
up  wltb  great  and  unnecessary,  extraordl* 
nary,  uniuual  force  and  violence,  throwing 
the  plaintiff  troip  the  car  onto  the  ground 
and  under  tbe  car  wheels,  crushing,  man* 
gllng,  and  injuring  his  leg  and  foot  at  a  point 
below  the  ankle,  requiring  amputation. 

The  defendant  by  Its  answer  denied  all  the 
charges  of  n^llgence  upon  Its  part  and  al- 
lied affirmatively  that  tbe  plaintiff  was  a 
passenger  in  a  restricted  and  modified  sense 
tmly;  that  he  was  up<»i  the  fr^bt  train 
by  reasCT  of  tbe  fact  that  he  was  tbe  owner 
of  tbe  mare  then  being  transported  and  un- 
dertook to  feed  and  water  her  in  transit; 
that  notwithstanding  the  fact  that  he  had 
agreed  to  ride  in  tbe  caboose  attached  to  the 
train  wlklle  in  motion,  wheiither  at  or  between 
stations,  and  not  expose  himself  to  danger  by 
getting  on  or  off  moving  trains,  he  unneces- 
sarily and  voluntarily,  upon  the  oocaslon  of 
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the  stopping  of  the  train  at  West  Oallatln 
Station  on  defendanfa  road,  went  forvard 
and  rode  In  tte  freight  car  in  which  the  mare 
was  being  carried,  without  the  knowledge  of 
the  defendant  or  any  of  Its  agents,  In  which 
sitnatlon  he  sustained  the  Injuries  complained 
<a.  In  its  second  defenae.  the  defendant  pleads 
failure  on  plaintUTs  part  to  present  his  eiaim 
for  damages  wlthhi  the  four  months  pre- 
scribed In  the  contract,  and  also  the  limita- 
tion of  lecovery  for  Injury  to  his  person  hap- 
pening  upon  Its  trains,  cars,  depot  ^unda, 
or  yards  to  the  sum  of  ¥600.  The  truth  of 
the  answer  is  denied  by  the  replication. 

At  the  cl4»e  of  all  the  testimony,  the  de- 
fendant moved  for  a  directed  verdict.  In- 
sisting that  there  was  no  evidoiOB  showing 
gross  negUgence  on  its  part  or  any  of  Its 
agmta.  servants,  or  employeee,  nor  any  evi- 
dence in  the  record  that  the  defendant,  its 
agmts,  servants,  or  employees,  negligently, 
carelessly,  or  recklessly  caused  the  train  or 
the  car  in  which  the  plain tlCf  was  riding  to 
be  Jerked,  Jolted,  or  snubbed  up,  with  great, 
unnecessary,  extraordinary,  or  unusual  force 
or  violence,  causing  the  injuiy  to  plaintiff; 
that  the  injury  was  caused  by  plaintiff's  own 
negllgenoe  and  carelessness ;  and  heoiuse  the 
undtBputed  evidoice  'shows  that  the  plaintill 
was  the  owner  and  the  person  in  charge  of 
the  horse  being  transported  pursuant  to  the 
contract  of  shi^ent,  and  that  he  was  in- 
jured while  in  charge  of  the  animal,  and 
that  the  Injury  occurred  more  than  four 
months  before  the  bringing  of  the  action; 
aDd  for  the  additional  reason  that  the 
ccKDtract  provided  that  the  defendant  should 
not  be  liable  to  the  owner  or  person  }n  charge 
ot  the  horse  for  Injury  to  bis  person  in  an 
amount  exceeding  $600.  and  that  plaintiff 
could  not  recover  on  the  hypothesis  that  the 
defendant  or  its  agents,  servants,  or  em- 
ployees were  guilty  of  negUgence,  gross  or 
ordinary;  ttiat  the  undisputed  evidence 
shows  that  the  plaintUf  was  Injured  while 
riding  in  the  car  in  which  ttie  horse  was  be- 
ing shipped, .  in  violation  of  the  Seventh 
I»ragraph  of  the  contract  of  shipment,  by 
whldi  he  had  agreed  to  ride  In  the  caboose. 

The  only  errws  appellant  assigns  are  the' 
refusal  of  the  district  court  to  direct  a  r&e- 
diet  in  its  favor  and  to  grant  Ita  motion  for 
a  new  triaL  The  grounds  upon  which  It 
bases  its  contentions  are:  (1)  There  was  no 
evidence  of  negligence  suffldoit  to  sustain 
the  verdict.  (?)  There  was  contributory  n^ 
llgence  on  the  part  of  plalntift  which  directly 
caused  his  injuries.  (3)  The  plaintlfl  tailed 
to  present  his  claim  for  damages  within  the 
fonr-ntnith  -period  limited  by  the  shipping 
contract  (4)  Undpr  paragraph  0  thereof,  his 
recovery  Is  limited  to  the  sum  of  $600. 

Appellant's  argument  Is  that  the  ^IntUf 
had  all  the  rights  ot  a  passenger  under  his 
ticket,  so  long  as  he  remained  In  the  caboose ; 


that  he  was  not  a  treapasser  lAlle  riding  in 
the  car  with  his  horse,  but  that  he  was  thwe 
at  the  time  of  the  accident  for  the  porpoae  of 
caring  for  the  mare,  with  the  knowledge  of 
ttie  etmdnctor;  t^t  while  so  traveling  he 
occupied  the  position  of  a  caretaker,  b^ng 
carried  free  for  the  purpose  ot  looking  after 
his  propwty,  and  ^ndved  the  protectiim  the 
;  caboose  would  have  afforded  him  had  he  re- 
mained there;  that  riding  In  tiie  car  be 
accepted  the  benefit  of  the  ahinrfng  agree- 
ment as  supiAemented  by  tlie  consent  of  the 
conductor,  and  should  be  bound  by  its  terms. 

The  first  assignment  ot  error  impeaches 
the  sufficiency  ot  the  evidence  ot  negligence 
on  the  part  of  the  defendant.  The  plaintlfC 
upon  the  trial  testified  in  snppOTt  of  alt  the 
essential  allegations  of  the  complaint  and  con- 
vinced both  the  trial  court  upon  a  moti<m  for 
a  directed  verdict  and  the  Jury  upon  the  trial 
that  the  accident  was  caused  by  the  negU* 
gence  of  the  dtf  radant,  and  that  the  iflalntlfl 
was  not  guilty  ot  contributory  negUgence  in 
riding  in  the  car  with  the  mare.  Upon  the 
motion  for  a  new  trial,  the  district  court 
again  deemed  the  evidence  sufficient  In 
we^t  to  wan-ant  tin  verdict,  and  denied  the 
defendant  a  new  triaL  W6  are  bound  to  re- 
spect the  verdict  ot  tbe  Jury  and  the  Jndg- 
ment  ot  the  eourt  in  passing  upon  these  mat- 
ters, unless  we  conclude  that  the  plaintiff  la 
not  entitled  to  recovw  as  a  matter  of  law. 
Previsich  t.  Butte  Electric  By.  Co.,  47  Ifont. 
170,  131  Pac.  26;  Monson  v.  La  France 
Copper  Co.,  43  Mont.  05. 114  Fac.  779. 

It  was  not  necessary  for  the  plaintiff  to 
prove  gross  negligence  upon  the  part  of  the 
defendant.  In  Neary  v.  Northern  Pac  By, 
Co.,  41  Mont.  480,  110  Pac.  220,  and  Kuphal 
V.  Western  Mont  Flouring  Co.,  43  Mont  18. 
114  Pac.  122,  it  was  held  that  onder  an  alle- 
gation of  gross  n^llgence,  any  lesser  d^ree 
of  negUgence  mlghi  be  relied  upon  for  re- 
covery. 

The  only  essential  fact  disputed  In  the 
court  below,  and  which  we  are  now  called 
upon  to  review,  Is  whether  (he  engineer  In 
"Starting  the  train  so  violently  and  negligent- 
ly inflicted  upon  the  plaintiff  the  injuries  he 
would  not  otherwise  have  received.  That  Is- 
sue it  was  the  province  of  the  Jury  to  de- 
termine upon  the  conflicting  evidence  before 
it  Having  reached  a  vordlct,  the  matter  in 
no  longOT  open  to  Inquiry  here.  MoMier  v. 
Sutton's  l%eater  Go.,  48  Mont  187,  187  Pac 
684;  Monson  v.  La  France  Goppw  Co..  sDpn. 

As  the  record  now  stands,  die  on^  legal 
question  for  our  consideration  is  whether  the 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  In  leaving  tbe  ca- 
boose and  riding  In  the  car  with  fho  horse 
where- he  was  injured.  If  his  poaitlfm  la  the 
box  car  was  so  obviously  dangerous  and 
tbreatening  that  a  reasimably  prudent  man 
would  have  avoided  1^  he  was  guilty  of  am- 


Digitized  by  GooQle 


JEPSEN  T.  GAUjATIN  VALLEY  RT.  00.  553 
(IBS  P.) 


Jfont) 

tribatory  negligence  In  a  l^al  sraise,  and  the 
T«xlict  cannot  be  permitted  to  stand. 

The  definition  of  "contributory  negligence" 
given  by  the  Supreme  Court  ot  the  United 
States  in  Railroad  Co.  v.  Jones,  95  U.  S.  439, 
24  L.  Ed.  506,  was  adopted  by  this  court  in 
Blrsdi  T.  Citbena'  Elec.  Co.,  86  Afont  Q74, 
93  Pac  MO,  at  follows: 

"CoBtribatory  neffUgence  is  a  want  of  ordi-' 
nary  care  upon  the  park  of  a  person  injured 
by  the  actionable  negligence  of  another,  com- 
bining and  concurring  with  that  negligence,  and 
eontributlns  to  the  injury  aa  a  proximate  cause 
Aereof,  without  wUrii  tbe  Injury  would  not 
hare  occurred." 

The  correct  rule.  In  measuring  the  eoffl- 
dency  of  the  evidence  to  carry  the  case  to 
the  Jury,  la  the  one  aiwoved  In  Cain  v.  Gold 
Mountain  Mln.  Co.,  27  Mont  085^  Tl  Pac 
1006,  aa  follows: 

"No  cause  should  ever  be  withdrawn  from 
the  Jury  nnlesa  the  conclusion  from  the  facts 
necessarily  f6llowB,  as  a  matter  of  law,  that 
no  recovery  could  be  had  upon  aof  view  which 
cool^  reasonably  be  drawn  from  the  Caots  which 
the  evidence  tends  to  establish." 

See,  also,  Stewart  v.  Stone  ft  Webst» 
Bug.  Co.,  44  Mont.  169,  119  Pac.  568.  Upon 
motion  for  a  directed  verdict,  the  court 
should  not  draw  concltiBive  inferences  from 
the  proof  against  the  plalntlfl  In  matters 
which  may  be  subject  to  reasonable  erpla- 
natlw.  It  is  only  where  the  evidence  Is  un- 
disputed or  susceptible  of  but  one  conclu- 
sion by  reasonable  men  that  the  court  is  an- 
thorised  to  take  a  case  away  from  the  jury 
and  render  judgment.  Milwaukee  Lend  Co. 
v.  Rueslnk,  60  Mont  489.  148  Pac.  890; 
Blrsch  V.  Oitlzenif  Elec.  Co.,  supra.  Contrib- 
utory negligence  cannot,  as  a  general  role, 
resolve  itself  into  a  question  of  law,  but  must 
be  Bubmitted  to  the  joi^  aa  a  questioa  of 
fiaet  So,  If  the  Isane  luurrowa  itself  to  a 
dlstliictlon  betweai  wliat  Is  reowmably  aaf^ 
and  what  is  not  so,  the  question  Is  emphatl- 
cally  me  ton  the  jury,  1  Shearman  ft  Bed- 
fleM  on  Negligence  (0th  Ed.)  |  M. 

If  the  evidence  of  conMbutory  negligence 
Is  not  so  conclusive  as  to  warrant  setting 
aside  a  verdict,  the  question  should  be  left 
to  the  jury.  Shearman  &  Redfleld  on  N^U- 
gence,  vol.  2,  {  114,  pp,  284,  285,  and  note. 

The  trial  court,  after  hearing  all  the  evi- 
dence  and  observing  the  witnesses  upon  the 
stand,  vi-as  unable  to  say,  as  a  matter  of  law, 
that  the  plaintiff  committed  a  rash  or  negli- 
gent a(!t  in  riding  in  the  car  with  the  mare, 
under  the  dreumstances.  The  plaintiff  as- 
sumed that  position  with  the  knowledge  and 
at  the  suggestion  of  the  conductor.  True, 
tiie  evidence  Is  that  the  plaintiff  was  a  man 
familiar  wltii  the  business  of  railroadlnA 
bad  worked  as  a  fireman  and  a  biakemau 


for  a  period  of  nine  years,  was  familiar  with 
the  operation  of  trains  and  the  cause  and  ef- 
fect of  their  rough  handling ;  yet  he  had  no 
reason  to  apprehend  that  the  engineer,  know- 
ing his  position  on  the  train,  would  so  handle 
and  manage  the  engine  as  to  subject  him  to. 
extraordinary  and  violent  jerking  and  risks 
not  cont^plated  by  him  when  he  entered  the 
box  car.  The  testimony  of  all  tbe  trainmen 
was  that  they  knew  he  was  riding  In  the 
box  car  with  the  mare  next  to  the  engine, 
and  that  there  was  nothing  unusual  In  his 
riding  there.  He  was  not  directed  to  stay  in 
the  caboose  nor  was  he  a'dvlsed  ihat  any  un- 
□saal  dangers  attended  his  riding  in  the 
freight  car.  In  MitcheU  v.  Railroad,  132 
Mo.  App.  143,  m  S.  W.  291,  the  plaintiff 
while  a  passenger  upon  a  freight  train,  was 
sitting  on  a  box  near  the  open  door  of  the 
caboose,  from  which  be  was  knodced  down 
and  injured  by  a  violent  jolt  while  the  train- 
men were  making  a  coupling.  The  law  there 
stated  is  ai^cable  to  this  case.  In  affirm- 
ing the  Judgment  the  court  used  this  lab- 
guage: 

"In  the  very  nature  of  things,  there  cannot 
be  the  same  immunity  from  peril  in  traveling 
upon  freight  trains  as  there  is  in  traveling  upon 
passenger  trains.  Nevertheless,  if  the  carrier 
accepts  passengers  on  auch  trains,  it  thereby 
assumes  towards  its  patrons  an  obligation  of 
a  high  degree  of  care,  precisely  as  It  does  when 
prosecuting  its  calling  of  carrying  passengers 
on  its  regidar  passenger  trains.  Tbe  measure 
of  care,  however,  Is  to  be  adjusted  with  respect 
to  the  clrenmstaaecs  attending  the  dilEerent 
modes  of  carriage  and  the  incidental  haxards 
assumed  by  passengers  on  freight  trains.  The 
net  result  with  respect  to  the  safety  ot  tbe 
passenger  may  be,  and  no  doubt  is,  wholly  dif- 
ferent, because  of  the  inherent  hazard  incident 
to  the  operaticm  of  one  train  and  not  to  tbe 
other.  It  is  this  hasard  which  the  passenger 
assumes  by  taking  pasaage  on  a  freight  train, 
tbe  operation  of  which  be  fully  knows  and  un- 
derstands to  be  subject  to  severe  JeAs  and 
many  inconveniences.  The  carrier  la  respon- 
sible, however,  for  its  negligence  in  the  opera- 
tion of  a  freight  train  precisely  as  it  is  in  th'e 
operation  of  Its  passenger  train,  and  in  no  in- 
stance does  a  passenger  assume  tbe  hazard  and 
peril  arising  fibm  the  negligence  or  want  of 
proper  care  of  those  in  c^rge  of  the  freight 
train.  Hedriclc  t.  ReUroad,  1^  Mo.  104,  03 
S.  W.  26S;  Wait  v.  Railroad,  165  Mo.  612,  00 
3.  W,  1028;  Brwin  v.  Railroad,  94  Mo.  App. 
289.  68  S.  W.  88;  Hawk  v,  Railroad  (Mo.) 
108  a.  W.  1119." 

The  true  test  in  this  case  Is: 

"'(1)  Whether  the  damage  was  occasioned 
entirely  by  the  negligence  or  improper  conduct 
of  the  defendant;  or  (2)  whether  the  ^alntiff- 
himself  so  far  contributed  tu  the  misfortune  by 
his  own  nesIiKence  or  want  ot  ordinary  care 
and  caution  that  but  for  such  Degligence  or 
want' of  ordinary  care  and  caution  on  bis  part 
tbe  misfortune  would  not  have  happened.  In 
the  former  ease  the  plaintiff  Is  entitled  to  re- 
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cover.  In  the  latter  he  is  not.' "  1  Shearman  ft 
Redfield  on  Negligence  (6th  Eid.)  S  61>  note 
10,  page  152;  Railroad  t,  Jones,  95  U.  S.  489, 
24  L.  Ski.  BOB. 

For  other  definitions  see  Beacb  on  Con- 
tributory Negligence,  par.  7;  Wastl  t.  Mon- 
tana, etc  R7*  Co.,  21  HoDt.  169,  61  Pac.  9 

(1900). 

The  antboritles  are  numerous  to  the  eflect 
that  a  person  is  Juatiflea  In  aasnming  a  po- 
sition on  ttift  train  to  whldi  tlie  condnctor  as- 
signs him  or  assents  to  bis  taking,  unless  It 
Is  one  BO  obviously  dangraous  that  no  pru- 
dent man  would  take  it  In  Shields  t.  Min- 
neapolis, etc..  B.  Co.,  124  Minn.  330,  144  N. 
W.  1093,  fiO  L.  R.  A.  (N.  S.)  51.  It  Is  laid 
down  that— 

"Where  an  act  is  done  by  a  paaaenger  npon 
the  invitation,  express  or  implied,  of  the  train- 
men, the  pasaenger  will  not,  as  a  rule,  be 
diaiired  with  contribatorr  negUgence  as  a  mat- 
ter of  Uw." 

This  view  accords  with  sound  reason,  and 
Is  sustained  by  a  long  line  of  authorities,  as 
will  be  noted  by  .reference  to  the  following; 
10  Corpus  Juris  (Carriers)  1160,  notes  91, 
82;  Northern  Pac.  By.  Co.  v.  Beaton,  64 
Fed.  663, 12  O.  G.  A.  301 ;  Suttle  v.  Southern 
B.  Co..  150  N.  C.  668,  64  S.  C  778;  TJpham  T. 
Detroit  Cltj  R.  Co..  85  Mlcb.  12,  48  N.  W. 
199, 12  Ij.  B.  A.  129;  Union  By.  Co.  t.  Shack- 
lett,  19  m.  146;  Lake  Shore  By.  Co. 
T.  Teeters,  166  Ind.  385,  77  N.  B.  599,  5 
L.  B.  A.  (N.  S.)  425;  Diinn  v.  Railway  Co., 
S8  Me.  187.  4  Am.  Rep.  267;  lAWSon  t. 
Chicago,  etc..  By.  Co.,  64  Wis.  447,  24  N.  W. 
618,  64  Am.  R^.  634;  SseEepanskl  t.  Rail- 
way Co..  147  Wis.  180,  182  N.  W.  989;  Chi- 
cago, etc  1^.  Oo.  V.  Bums  (Eex.  Ctv.  App.) 
104  S.  W.  1061;  LoulSTille,  etc  R.  Co.  v. 
Harper,  203  Ala.  398,  83  South.  142;  Greed 
T.  PauHVlvania  R.  Ga,  86  Fa.  18%  27  Am. 
Bep.  698;  McOregor  t.  Oreat  Northern  By. 
Co.,  31  N.  D.  471,  164  N.  W.  261,  Ann.  Gas. 
1917E,  141 ;  Missouri,  etc..  R.  Co.  t.  Cook, 
12  Tez.  GlT.  App.  203,  83  S.  W.  668;  Mis- 
souri, etc.,  B.  Ga  T.  Avis,  41  Tex.  Civ.  App. 
72,  91  S.  W.  877;  Kansas  City  So.  B.  Go. 
T.  ainton,  224  Fed.  886.  140  O.  C.  A.  340; 
Gulf,  etc.,  B.  Co.  V.  Stewart  (Tez.  Giv.  Am.) 
164  S.  W.  1069;  Davis  v.  Iowa  Goitral  R. 
Co.,  147  Iowa.  684. 124  N.  W.  768;  Chicago, 
etc.,  B.  Go.  V.  lioe,  92  Fed.  318,  34  O.  G.  A. 
866 ;  Stark  Electric  B.  Co.  t.  Brooks,  94  Ohio 
St  324.  U4  M.  B.  246. 

The  plaintUE,  although  tiding  upon  a 
freight  train,  bad  all  the  rights  of  a  pas- 
senger, and  was  entitled  to  such  sa^uards 
as  might  reasonably  be  expected  on  a  train 
of  that  diaracter.  Shearman  &  Bedfleld  on 
Ke^lgence  (6th  Ed.)  i  6l3a.  The  care  to  be 
exercised  In  the  (H?e ration  and  manag^ent 
<tf  freight  trains  as  distinguished  from  pas- 
senger trains,  differs  only  la  degree,  having 
In  mind  the  jars  and  jerks  necessary  In  thfr  | 


r  operation  of  the  former ;  and,  as  Is  said  la 
section  1628,  vol.  4,  of  Elliott  on  Ballroads: 

"While  the  general  rule  that  the  highest  prac- 
tical degree  of  care  must  be  exerciaed  to  pro- 
tect passengers  holds  good,  the  nature  of  the 
train  and  necessary  difference  in  the  mode  of 
operation  must  be  considered,  and  the  company 
is  bonnd  to  exercise  only  the  highest  degree  of 
care  that  is  usually  and  practically  .Aeraaetf 
and  consfsCSnt  with  tihe  operation  of  a  train 
of  that  nature." 

The  plaintiff  was  not  there  as  a  trespasser, 
or  wrongfully  aa  betweoi  blm  and  the  de- 
fendant, in  view  of  the  forbearance  of  tiie 
conductor,  and  his  being  there  was  not  such 
n^ligence  In  a  legal  smse  as  would  exon- 
erate the  defendant  for  Injuring  him.  Leasum 
V.  Green  Bay,  etc.,  R.  Co.,  138  Wis.  586,  120 
N.  W.  510;  Chicago.  B.  ft  Q.  R.  Co.  v.  Dick- 
son, 143  in.  368,  82  N.  E.  380;  Arkansas 
Cent.  B.  Oo.  V.  Jans<Hi,  90  Ark.  494,  119  S. 
W.  648;  Moore  v.  Saginaw,  etc.,  By,  Co., 
115  Mich.  103,  72  N.  W,  1112;  Dunn  v. 
Railway  Co.,  58  Me.  187,  4  Am.  Bep.  207; 
Creed  v.  Pennsylvania  Ry.  Co.,  supra;  Gal- 
veston, etc.,  Ry.  Co.  V.  Parsley,  6  Tex.  Civ. 
App.  160,  26  S.  W.  64;  Carrol  v.  New  York 
ft  N.  H.  B.  Co.,  8  N.  T.  Super.  Ct  671; 
Blackman  v.  Simmons.  3  Carr  ft  P.  138; 
Hulsenkamp  v.  Citizens'  By.  Co.,  37  Mo.  537. 
80  Am.  Dec  899;  Waterman  v.  Chicago  ft 
Alton  B.  Co.,  82  Wis.  634,  62  N.  W.  247, 1136 ; 
Parks  V.  Suburban  Ry.  Co.,  178  Mo.  lo8, 
77  S.  W.  70,  101  Am.  St.  Bep.  425;  Mitchell 
V.  Railroad  Co.,  182  Mo.  App.  148^  112  8.  W. 
291. 

Upon  the  whtde  case  aa  It  is  presmted  to 
us  in  the  record,  we  are  unable  to  acc^t  the 
view  of  the  learned  counsel  for  appelant 
that  the  case  should  bave  been  taken  from 
the  Jury  at  ^tber  stage  (tf  the  trial  at  whlcb 
motions  were  made. 

The  plaintiff  insists  that  his  right  to  re- 
cover  Is  based  stdely  upon  the  rdatlm  of 
passenger  and  carrior.  Appdl«ntfa  conten- 
tion is  that — 

"The  fact  that  there  were  two  agresmmts 

one  evidenced  by  the  ticket  and  the  other  bgr 
the  shipping  contract^oea  not  prednde  it  from 
relying  upon  the  conditions  of  that  agreement 
which  comprehended  the  situation  of  the  plain- 
US  at  the  time  and  place  of  injury." 

What  was  Che  understanding  at  the  time 
the  contracts  were  made?  The  nndiqiuted 
evidence  la  that  Uie  plaintiff  signed  the  ship- 
ping agreement,  returned  It  to  the  station 
agent,  and  paid  the  charges  demanded.  The 
contract  was  then  consummated  on  his  part 
Rev.  Codes,  f  6019.  By  Its  terms  the  relation 
of  caRler  and  shlppn  was  fixed  and  deter- 
mined, and,  as  It  then  stood,  It  contained  all 
the  stipulations  and  agreements  rdatlve  to 
the  transportation  of  the  horse  alon&  Rev. 
Codes,  1  6018.   The  plaintUTa  testlmooj  la 
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that  he  asked  the  statloD  agent  If  be  could 
ride  with  the  mare  on  the  contract,  to  which 
the  agent  replied,  "No,"  that  is,  "just  for  the 
mare."  "He  said  I  couldn't  ride  with  the 
mare  OQ  that  contract,  but  that  I  could  If  I 
paid  cash  fare;  that  I  would  have  to  pay 
cash  fare  or  buy  a  ticket."  Leasum  v.  Grfeen 
Bay,  etc.,  B.  Co.,  supra.  The  c(»itract  Itself 
lends  no  support  to  the  contention  of  counsel. 
The  place  provided  for  the  signatures  of  the 
persons  In  charge  of  live  stock  was  never 
filled  out,  never  signed,  and  never  became 
a  part  of  either  agre^ent,  as  irlll  be  seen 
by  the  photographic  copy  below; 


gatlon  assumed,  and  substitute  for  It  one 
which  was  obviously  not  In  the  contempla- 
tion of  the  parties  at  the  time  of  its  execu- 
tion, and  so  escape  liability  for  an  Injury 
the  jury  has  declared  to  be  the  result  of  Its 
negligence,  and  to  which  the  plaintiff  in  no 
ivlse  contributed. 

The  judgment  and  order  appealed  from 
are  affirmed. 

Affirmed. 

BItANTLY,  C.  J.,  and  REYNOLDS,  J. 
[1-3]  We  concur  in  the  result,  for  the  follow- 
ing reasons;    The   defendant,  having  re- 
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Had  the  patties  Btood  upon  the  live  stock 
contract  alone,  and  the  plalntlft  bad  paid  no 
passenger  fare  and  had  been  carried  upon 
the  train  and  In  the  car  solely  In  accordance 
with  Its  provisions,  the  force  of  counsel's 
argument  would  be  more  difficult  to  avoid. 
But  the  contract  Is  the  fact  The  station 
agent  exacted  of  the  plaintiff  fnll  pamenger 
fare,  and  gave  him  to  understand  that  he 
could  ride  In  the  fright  car  with  his  mare 
only  If  he  purchased  a  ticket  or  paid  cash 
fare;  Thus  a  separate  and  distinct  contract 
was  made  upon  wUch  the  'rights  and  liabil- 
ities of  the  parties  were  fixed  and  upon 
which  they  must  now  be  adjudicated.  Lea- 
sum  T.  Green  Bay,  etc.,  Ry.  Co.,  supra.  In 
recognition  of  this,  the  plainUft,  after  board- 
ing the  train,  paid  the  cash  fare  demanded 
of  htm  br  the  conductor,  and  was  carried 
upon  it  In  the  car  with  the  mare  without  pro- 
test and  wltii  the  full  knowledge  of  the  con- 
ductor and  the  rest  of  the  train  crew.  Hav- 
ing demanded  of  plalnUff,  and  received  of 
him,  full  passenger  fare  for  the  entire  Jour^ 
uey.  and  obligated  Itself  to  use  the  highest 
degree  of  care  to  carry  him  safely  under  the 
conations  presented,  the  defendant  cannot 
nqw  be  permitted  to  escape  the  higher  obll- 


tused  to  recognize  the  right  of  plaintiff  to 
ride  upon  the  shipping  contract  In  question, 
and  having  Insisted  that  he  could  ride  only 
.by  purchase  of  the  usual  passenger's  ticket, 
cannot  now  stand  upon  the  proportion  that 
plainUfl  is  bound  by  that  contract  in  thb 
case.  Defendant  cannot  insist  that  plaintiff 
shaU  not  have  the  braeflt  of  the  contract  tcx 
hiB  personal  transportation  and  at  the  same 
time  be  subject  to  its  burdens  In  that  respect 
For  these  reasons  plaintiff  cannot  be  limited 
by  the  sblM>ing  contract  as  to  the  amount 
of  damages  recoverable,  nor  by  the  reaiilre* 
m^t  that  daUp  for  damages  be  iwesoited 
within  a  limited  time.  Plaintiff,  by  purchase 
of  the  ticket  and  riding  thereon,  mai  though 
he  left  the  caboose  and  went  into  the  box 
car,  was  entitled  to  recdve  the  same  care  ab 
any  other  passengOT  under  the  same  circum- 
stances. PlalntUTs  testimony  disclosed  a 
prima  fade  case  of  negligence  in  starting  the 
train  with  an  unusually  and  unnecessarily 
sudden  and  abrupt  start  and  explanation 
was  made  showing  wherein  it  was  negligence. 
Inasmuch  as  he  was  a  railroad  man,  experi- 
enced in  the  handling  of  trains,  his  testi- 
mony is  not  objectionable  on  the  ground  that 
it  was  largely  opinion  evidence.   When  he 
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left  the  caboose  and  went  to  the  box  car, 
upon  the  suggestion  of  the  conductor  of  the 
train,  for  the  apparently  legftimate  purpose 
of  taking  care  of  his  horse,  we  cannot  saj  as 
a  matter  of  law  that  he  was  guilty  of  con- 
tributory negligence,  and  think  that  tifat 
was  a  question  of  fact  for  the  Jury. 

HOLLOW  AT  and  GALEN,  JJ.  Under  the 
pleadings  and  facts  in  this  case,  we  are  of 
opinion  that  the  question  of  contributory 
negligence  was  pro[>erly  submitted  to  the 
jury.  Had  the  defense  of  assumption  of  risk 
been  pleaded  or  relied  upon  by  appellant,  we 
think  the  Judgment  and  order  should  have 
'  been  reversed.  We  ooncnr  In  tlM  nsult 
reached. 


STATE  V.  PtPPI.   (Na.  4261.) 

<SuprQia«  Court  of  Montana.  Feb.  10,  1921.) 

1.  Juiy  <^66(()— Names  properly  drawi  rrom 
Jury  box  No.  3,  wtiere  laniM  in  box  N«.  I 
had  been  depleted. 

Where  names  in  Jury  box  No.  1  had  been  so 
depleted  that  a  snffident  namber  did  not  re- 
main from  which  to  secure  a  jury,  and  where  it 
appeared  that  a  sufficient  number  could  not  be 
procured  without  great  delay  or  expense,  the 
court,  under  Ber.  Codes,  J  6357,  properly  di- 
rected derk  to  draw  names  from  Jury  box  No.  3. 

2.  StatNtes  ^I07(3>— Act  to  pravont  aeduc- 
tloa  aod  prostltatioa  hold  oot  to  embraoe 
nora  than  one  subjaet  In  Its  title. 

Laws  1011,  c.  1,  entitled  "An  act  to  pre- 
vent the  seduction  and  prostitution  of  women 
and  girls,  and  providing  punishment  therefor; 
and  to  prevent  the  receipt  of  money  or  otber 
valuable  thing,  from  women  engaged  in  prosti- 
tution, and  prescribing  punisbment  therefor; 
and  to  repeal  aectioDB  8341  and  8342  of  the  Be- 
vised  Codes  of  1007."  held  not  violative  of 
a>nsL  art.  5,  |  28,  prohibiting  the  title  of  the 
act  from  esnbradng  more  than  one  subject 

3.  Criffliaal  law  «=:>369(l)— That  defendant  re- 
ceived Rionay  fron  ene  proatltata  admissible 
in  proeeeatlon  for  reoelving  money  from 
ether  prestttnte. 

In  prosecution  for  receiTing  money,  without 
consideration,  from  the  eamings  of  a  prostitute 
in  violation  Laws  1011,  c.  1,  g  8,  testimony 
that  defendant  at  the  same  tjme  and  place  re- 
ceived and  accepted  money  from  the  earnings 
of  prostitute  other  than  that  named  in  the  in- 
formation held  admissible. 

4.  Criminal  law  «=9369(I5),  370,  37l(()> 
372(1)— Testimony  as  1o  etber  offense  ad- 
missible to  show  system,  Identity,  knowledge, 
and  intent. 

Generally  evidence  of  a  distinct  and  inde- 
pendent oSense  is  not  admissible,  but  such  evi- 
dence is  admissible  where  it  tends  to  prove  a 
uniform  plan  or  course  of  action  on  tiie  part 
«f  the  accused  for  the  purpoae  of  Identifica- 
tion, or  where  It  discloses  guilty  knowledge  or. 
crindnal  intent  and  negatives  the  Idea  that  the 


particular  act  charged  was  merely  the  result 
of  inadvertence  or  mistake. 

5.  Criminal  law  «=»308— Defendant  preMmed 
Innocent. 

Generally  every  presumption  in  favor  of 
the  defendant's  innocence  is  to  be  Indulged  un- 
til the  evidence  establishes  guilt  beyond  a  rea- 
sonable doubt,  but  the  rules  of  evidence  are 
subject  to  legislative  control,  except  ia  so  far 
as  restrained  by  c<HutitntionaI  Umitationa,  and 
80  long  as  the  defendant  la  secured  a  fair  and 
impartial  trial. 

6.  Coostitvtloaal  law  «s>266-ProsCltaHon  «=» 
4— Act  making  acoeptanoe  of  moaoy  from  a 
prostitute  presumptive  evidenoe  Of  iadi  of 
coiislderatloB  held  valid. 

Laws  1911,  c  1,  S  8,  making  the  acceptance 
of  money  from  a  prostitute  presumptive  evi- 
dence of  lack  of  consideration  in  a  prosecution 
for  receiving  and  accepting  money  without  con- 
sideration from  the  earnings  of  a  woman  en- 
gaged in  prostitution,  held  valid. 

7.  Criminal  law  «s»8li(l)— Refasidor  instmo- 
tlons  singling  ont  for  oomment  particniar 
parts  of  testimony  held  proper. 

Refusal  of  requested  instructions  eini^s 
ont  for  spedsl  comment  and  consideration  par- 
ticular parts  of  the  testimony  held  proper. 

8.  i*ro8titntioB  «B»I--Aeceptanee  of  prosti- 
tute's earnings  without  conslderatloa  a  crime, 
though  payment  voluntary. 

One  who  received  money  without  consid- 
eration out  of  the  earnings  of  a  prostitute, 
knowing  that  she  was  then  engaged  In  prosti- 
tntion,  was  guilty  of  violating  Laws  1011,  c.  1, 
I  S,  making  the  acceptance  of  the  earnings  of 
a  prostitute  without  consideration  a  t^ime, 
without  regard  to  whether  the  payment  was 
made  voluntarily  or  under  compulsion. 

9.  Criminal  law  «=»ll75-4)efendut  eanaot 
oomplain  of  not  havisg  been  eonvletad  of  a 
more  serious  orlms. 

Defendant,  convicted  of  acceptmg  the  earn- 
ings of  a  prostitute  without  consideration  in 
violation  of  Xaws  1011,  c.  1,  f  8,  could  not  com- 
plain that  he  was  not  charged  with  and  con- 
victed of  the  more  serious  crime  of  robbery. 

10.  Witnesses  «=»368( I)— Latitude  given  de- 
feRdanfs  oounsel  In  cross-examination. 

A  wide  latitude  is  to  be  extended  to  de- 
fendant's counsel  in  cross-examination,  but 
there  is  a  limit  beyond  which  court  will  not  per- 
mit counsel  to  go. 

11.  Criminal  law  «=a655(l)— Coort  shoald  not 
by  remarfca  or  ooadnot  prejudice  defondanfs 

ease. 

The  court  may  not  by  remarks  or  other 
conduct  prejudice  the  rights  of  the  defendant, 
but  it  is  court's  duty  to  direct  the  proceedings 
to  the  end  that  a  ^eedy,  thoash  fair,  deter- 
mination Bball  be  reached. 

12.  Criminal  law  ^720(6)— Coansol  permit- 
ted to  disouss  evidanee  la  light  most  favor- 
able to  his  contention. 

It  Is  within  tiie  province  of  connael  to  dla- 
euss  m  his  argument  to  the  Jury  the  evidence 
in  the  light  most  favorable  to  hia  contenttim, 
and  draw  therefrom  a  legitlmata  Infuenee. 
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13.  IttdtotMaat  aid  iifemBttoa  10(51)— 
latormatloi,  okarglng  aooeptanes  of  prostl- 
tMte's  aaralais  !■  laaguage  of  statuts.  held 
sufflelant. 

la  prosecution  for  acoeptBnce  dl  earnings 
of  prostitute  without  consideration,  in  violation 
of  Laws  1911,  c.  1,  S  8,  InformatioD  cliargiiig 
the  offense  in  the  language  of  the  statate  kaM 
raAdent;  tiie  afme  being  parelj  statatory. 

14.  Proatltaitloa  «=33— Information  alleglao  ao- 
ceptance  of  prostitute's  earalngs  need  not  al- 
lese  amoQRt  reoalved. 

Information  charging  acceptance  of  proati* 
tote's  earnings  without  consideration  in  Tiola- 
tion  of  LsTTB  1911,  c.  1,  |  8,  need  not  aUage 
the  amomut  reeeivcd  from  the  prostitute. 

13.  Prostltotlon  «=>4— Vlolatioa    of  White 
Slav*  Law  siay  be  proved  by  ■■eorroborated 
taatlnoay  of  protaeutlag  witness. 
A  violation  of  the  White  GBave  Law  can  be 
proved  by  the  mtcorroborated  testlntoay  <rf  the 
prosecntiiiK  -witness,  in  view  of  Bev.  Codes,  t 
7880.  makinc  one  a  competent  witness  though 
engaged  in  prostitutioD,  and  section  8028,  mak- 
ing the  jury  the  judges  of  the  credibility  of 
witnesses  and  to  weight  to  be  given  their  tes' 
timony. 

15.  Crialul  Uw  ^1159(4)  —  Cosrt  will  ast 
aaida  ooavlotloa  baaed  on  Inoredlbie  teatl- 
Bony. 

The  Supreme  Court  will  not  hesitate  to  set 
a^de  a  conviction  based  solely  upon  testimony 
so  inherently  incredible  that  no  reasonatire 
mind  ought  to  accept  it  as  true,  even  though  a 
Jnry  haa  done  so;  bnt,  mdess  Hie  eoort  can  say 
that  the  atata'a  caaa  rests  apon  such  tsatUmony 
only,  it  wlU  not  anbsUtnte  its  Jodgment  for  that 
of  tb«  jury. 

Appeal  from  District  Court,  Missoula  Coun- 
ty ;  Asa  L.  Dtmcan,  Judge. 

Pellegro  Plppl  was  convicted  of  having  re- 
ceived and  accepted  money  without  consid- 
eration from  the  earnings  of  a  woman  en- 
gaged fn  prostitution,  and  from  order  deny- 
ing bis  motion  tor  a  new  trial  he  api>eala. 
Affirmed. 

Cbaa,  A.  RosselU  o£  UlasouUu  for  ivpel' 
laat. 

Fred  B.  Axigevinb,  of  Missoula,  and  B.  O. 
Ford,  Atty.  Gen.,  for  the  State. 

HOLLOWAX,  J.  The  defendant  was  con- 
victed of  violating  the  proTlslonn  of  section 
S,  chapter  1,  Laws  of  1911,  and  has  appealed 
from  an  order  denying  his  motion  tta  a  new 
trUL 

[1]  When  this  cause  was  called  for  trial  It 
appeared  that  there  were  not  enough  names 
of  qualified  Jurors  In  Jury  box  No.  1,  and,  In 
the  opinion  of  the  court  expressed  in  a  min- 
ute entry,  a  sufficient  number  could  not  be 
obtained  without  great  delay  and  expense. 
The  derk  was  thereupon  directed  to  draw  40 
names  from  Jnry  box  No.  S,  which  was  don& 
Counael  for  defendant  objected  to  the  trial 


hvtcn  a  Jury  thus  drawn,  and  assigns  as  er- 
ror the  adverse  rullBg  of  the  court,  relying 
ft>r  support  of  his  contention  npon  the  deci- 
sion in  State  v.  Landry,  29  Mtmt  218,  74  Pae. 
418.  In  the  Landry  Case,  however,  we  went 
no  further  than  to  hold  that  the  court  is  not 
authorized  to  resort  to  Jury  box  No.  3  until 
the  emergency  mentioned  In  section  6357,  Be- 
vised  Codes,  arises.  But  whenever  that  emer- 
gency does  arise — whenever  the  names  In 
Jury  box  Na  1  have  been  so  depleted  that  a 
sufficient  number  does  not  rmaln  from  which 
to  secure  a  Jury,  and  it  appears  fnrthw  that 
a  snfflcloit  nnmber  cannot  be  procured  with- 
out great  delay  or  expense — the  court  is 
dotbed  with  dl8cretl<ni  to  direct  tiie  derk  to 
resort  to  Jury  box  No.  8,  as  was  done  In  this 
Instance.  In  the  absence  of  any  showing  of 
abuse  of  discretion  the  trial  court's  ruling 
will  be  upheld. 

[t]  Objection  -was  made  to  the  Introduc- 
tion of  any  evidence  on  the  ground  that 
chapter  1,  above,  is  unconstltntlmal.  In  that 
more  than  one  subject  te  embraced  in  the  tl* 
tie  of  the  act  ^e  title  reads  as  follows: 

"An  act  to  prevent  the  seduction  and  prosti- 
tution of  women  and  girls,  and  prodding  pun- 
ishment therefor;  and  to  prevent  the  receipt 
of  money  or  other  valuable  thing,  from  women 
engaged  in  prostitation,  and  prescribing  pun- 
ishment therefor;  and  to  repeal  sections  88tt 
and  8842  of  the  Beviaed  Codes  of  1907.** 

An  analysis  of  the  statute  discloses  that 
Its  purpose  Is  to  prevent  the  seduction  and 
prostitution  of  women  and  girls,  and  that 
nine  distinct  provisions  are  made  for  accom- 
plishing that  purpose,  or,  stating  the  same 
thli^  differently,  the  Legislature  determined 
that  the  commission  of  any  one  of  the  nine 
enumerated  acta  .would  constitute  a  violation 
of  the  statute  knd  defeat  the  primary  pur- 
pose Intended  to  be  served. 

The  several  prosecutions  authorized  by  the 
act  are  but  the  means  for  the  effective  en- 
forcement of  the  statute,  and  the  fact  that 
one  of  these  means  Is  mentioned  in  the  title 
does  not  render  tbe  act  obnoxious  to  the  pro- 
visions of  section  28,  article  6,  of  the  Consti- 
tution. State  V.  McKlnney,  29  Mont  376,  74 
Pac.  1095, 1  Ann.  Caa.  579.  In  Evers  v.  Hud- 
son. 36  Mont  135.  92  Pac.  462,  this  court  con- 
strued the  section  above  and  said: 

"The  object  of  the  constitutional  provision 
now  under  consideration  is  not  to  embarrass 

honest  legislation,  but  to  prevent  the  vicious 
practice,  which  prevailed  in  states  which  did 
not  have  such  inhibitions,  of  joining  in  one  act 
incongruous  and  unrelated  matters.  The  rule 
of  interpretation  now  quite  generally  adopted 
is  that,  if  all  parts  of  the  statutes  have  a  nat- 
ural connection  and  can  reaaonably  be  said  to 
relate,  directly  or  indirectly,  to  one  general 
and  legitimate  subject  of  legislation,  the  act 
is  not  open  to  the  charge  that  it  violates  this 
constitutional  provision;  and  this  is  true  no 
matter  how  extensively  or  minutely  it  deals 
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with  the  detailB  looUng  to  die  aceompUBbmeiit 
of  the  main  legislative  porpose.  25  Am.  &  Eng. 
Ebcr.  of  Iiaw,  2d  Bd..  575.  Or  stating  the  e<m- 
verse  of  the  proposition,  it  may  be  said  that  if, 
after  giving  tibie  act  the  benefit  of  all  reasonable 
doubts,  it  ia  apparent  that  two  or  more  inde- 
pendent and  incongruous  Bubjects  are  embraced 
in  its  prOTisions,  the  act  will  be  held  to  trans- 
gress the  conatitutional  proTlsioii,  and  to  be 
Toid  b7  reason  thereof." 

[S,  41  The  defoidant  was  charged  with 
having  received  and  accepted  money,  without 
.  consideration,  from  the  earnings  of  one  Marie 
Champagne,  a  woman  engaged  in  prostitu- 
tion. Upon  the  trial,  and  over  the  objection 
of  defendant,  the  state  was  permitted  to 
prove  that  at  the  same  time  and  place  de- 
fe^idant  also  received  and  accepted  money 
from  the  earnings  of  one  Elsie  Leonard,  a 
common  prostitute. 

It  Is  the  general  rale  that  upon  the  trial 
of  one  accused  of  crime,  evidence  ot  a  dis- 
tinct and  indep^deut  offense  la  not  admis- 
sible ;  but  the  rule  is  equally  well  settled  that 
the  state  may  Introduce  evidence  tending  to 
prove  a  uniform  plan  or  course  of  action  on 
the  part  of  the  accused  for  the  purpose  of 
identification,  of  disclosing  guilty  knowledge 
or  criminal  intent,  and  to  negative  the  idea 
that  the  i>artlcular  act  charged  was  merely 
the  result  of  Inadvertence  or  mistake;  and, 
If  such  evidence  also  tends  to  establish  the. 
commission  of  another  offense,  it  is  not  for 
that  reason  Inadmissible.  State  v.  Newman, 
34  Mont.  434,  87  Pae.  462;  State  v.  Hill,  46 
Mont.  24,  126  Pac.  41. 

Section  8  of  chapter  1,  above,  under  which 
this  prosecution  was  conducted,  provides  that 
upon  the  trial  of  one  accused  of  violating  its 
provisions  the  acceptance,  receipt,  levy,  or 
appropriation  of  money  from  the  earnings  of 
a  fallen  woman  shall  be  presumptive  evidence 
of  lack  of  consideration.  The  court  so  ad- 
vised the  jury  in  instruction  No.  2,  and  ex- 
ception is  taken  by  defendant. 

[5]  It  Is  the  general  rule  In  criminal  cases 
that  every  presumption  In  favor  of  the  de- 
fendant's innocence  shall  be  Indulged  until 
the  evidence  establishes  his  guilt  beyond  a 
reasonable  doubt;  but  the  rules  of  evidence 
are  subject  to  legislative  control,  except  in 
so  far  as  it  Is  restrained  by  constitutional 
limitations  (1  Wlgmore  on  Evidence,  sec.  7), 
and  BO  long  as  the  defendant  Is  secured  a 
fair  and  impartial  trial. 

[6]  It  is  not  necessary  to  consider  to  what 
extent  the  lawmakers  may  go  in  shifting  the 
burden  of  proof 'or  in  determining  that  from 
the  proof  of  one  fact  a  disputable  presump- 
tion of  another  may  be  drawn.  Want  of  con- 
sideration is  only  one  element  of  the  crime 
denounced  by  the  statute  under  review,  and 
there  Is  not  any  doubt  that  in  promulgating 
the  rale  of  evidence  found  In  section  8  above 
the  Legislature  was  well  within  the  scope  of 
its  authority,  and  did  not  transgress  upon 
any  provision  of  the  ConstltntlcHL 


[T]  The  court  refused  properly  to  give  dfr- 
fendant's  requested  Instructions  4,  6,  and  7. 
In  each  Instance  the  testimony  of  the  prose- 
cuting witness  was  singled  out  for  special 
comment  and  consideration.  In  that  respect 
alone  each  of  the  proposed  instractions  con- 
demns itself.  State  r.  S(dmepei,  23  Mont. 
523,  59  Pac.  927;  State  v.  Jonei,  32  Mont. 
442,  80  Pac.  1095. 

[8,  9]  Counsel  for  appellant  insist  that  If 
the  evidence  tends  to  estabilsh  the  commis- 
sion of  any  crime,  It  is  the  crime  of  robbery, 
and  not  the  offense  charged  in  the  informa- 
ticm,  but  counsel  are  mistaken  as  to  the  facta, 
and  as  well  the  conclusion  to  be  drawn  from 
them.  Aside  from  the  testimony  relating  to 
the  $90  which  the  prosecuting  witness  In- 
sists .was  taken  from  her  by  force,  the  evi- 
dence  tends  to  prove  that  the  defendant  re- 
ceived from  that  witness  other  sums  nndw 
an  agreement  between  tiiem  that  the  prose- 
cuting witness  should  occupy  a  room  In  de- 
fendant's boarding  bonse,  engage  In  proBtlta- 
tlon,  and  divide  with  him  the  profits  of  her 
shame.  Under  section  8  of  the  act  now  under 
review,  the  guilt  of  the  defendant  is  not  made 
to  depeild  upon  the  means  employed  to  se- 
cure the  mon^.  If  he  received  bom  Ae 
earnings  of  the  prosecuting  wltnen  any 
money  without  consideration,  knowing  that 
she  was  then  engaged  In  prostltutI<m,  the 
crime  draounced  by  the  statute  was  cwnplete 
without  reference  to  the  question  :irhetber 
payment  was  made  voluntarl^  or  under  com- 
pulsion, rnrthennore,  defendant  Is  In  no 
position  to  complain  tbat  he  was  not  cbarsed 
with  and  convicted  of  the  more  serious  M- 
fense.  ^Is  case  does  not  come  within  the 
rule  annouLced  In  State  t.  Eauakarls,  64 
Mont  180. 169  Pac.  4Z.  There  the  defendant 
was  charged  with  the  nmimlssion  of  a  crime 
with  respect  to  which  no  evidence  was  offer- 
ed ;  the  only  evidence  tending  to  prove  a  sep- 
arate and  distinct  offense. 

[1 0, 1 1  ]  Complaint  is  made  of  remarks  of 
the  presiding  Judge  during  the  coarse  of  the 
trial.  We  have  examined  each  of  them,  but 
fail  to  find  any  breach  of  propriety.  Many 
of  the  remarks  were  made  In  connection  with 
rallngs  favorable  to  the  defendant,  and  oth- 
ers In  an  attempt  to  facilitate  the  triaL  The 
record  discloses  that,  though  the  Issues  .were 
simple  and  the  evidence  on  the  part  of  the 
state  very  brief,  nearly  five  days  were  con- 
sumed in  the  trial  which  ought  to  have  been 
completed  In  a  single  day.  Much  of  the  time 
was  occupied  by  counsel  for  defendant  In 
cross-examination,  and,  though  a  wide  lati- 
tude ia  to  be  extended  for  that  purpose,  a 
limit  Is  reached  beyond  which  forbearance 
ceases  to  be  a  virtue.  While  the  court  may 
not  by  remarks  or  other  conduct  prejudice 
the  rights  of  the  defendant,  the  presiding 
Judge  is  not  merely  a  monitor,  but  an  impor- 
tant factor  in  the  trial  of  every  cause,  whose 
duty  it  Is  to  direct  the  oourse  of  proosedlngs 
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to  the  end  tbat  a  speedy,  though  taJx',  deter- 
mination shall  be  reached.  We  do  not  find 
that  any  of  the  retuarks  of  which  complaint 
Is  made,  or  all  of  them  considered  together, 
worked  prejudice  to  any  substantial  rigjits 
at  the  defendant,  or  could  have  done  so. 

[1 2]  Complaint  is  made  also  of  remarks  by 
the  coiinty  attorney  In  his  argmnmt  to  the 
Jury.  The  state  as  well  as  the  defendant  is 
entitled  to  be  represented,  and  It  Is  within 
the  province  of  counsel  to  discuss  the  evi- 
dence In  the  l^t  most  favorable  to  his  con- 
tention, and  draw  therefrom  every  legitimate 
inference.  So  Icmg  as  he  does  not  abuse  the 
privilege,  he  may  not  be  criticized  for  his 
Eeal.  State  v.  Tate,  65  Mont.  343,  177  Pac. 
243.  We  do  not  think  the  remarks  ct  the 
coonty  atttmiey  are  open  to  the  objections 
made. 

[ia,  14]  The  crime  for  which  the  defendant 
.was  tried  Is  purely  statutory.  The  Informa- 
tion follows  the  language  of  tlie  statute,  con- 
tains all  that  Is  essential  to  constitute  the 
crime,  Is  snffldent  to  apprise  the  accused  of 
the  nature  of  the  offense  charged,  and  Is  not 
open  to  tiie  objection  that  the  amount  which 
defendant  received  from  the  prosecuting 
witness  la  not  stated.  The  statute  does  not 
require  that  it  shall  be.  State  v.  Van,  44 
Uont.  374, 120  Pac.  479;  State  T.  Copenhaver, 
36  Mont.  3ffi,  89  PaC:  61. 

[IS]  Finally  It  Is  insisted  that  the  state's 
case  rests  upon  the  uncorroborated  testlm<my 
of  the  prosecuting  witness,  and  that  her 
dianctn  and  the  improbability  of  her  story 
condemn  ttie  verdict  In  order  to  secure  a 
nmrlctlon  In  any  case  arising  oot  of  a  viola- 
tion at  the  White  Slave  Law,  the  state,  of  ne- 
jcesslty,  must  rely  In  great  part.  If  not  en- 
^rely,  \3p0a  the  testimony  of  the  wtnnen 
whose  Illicit  practices  give  rise  to  the  offens- 
es. A  woman  is  not  the  less  a  competent 
witness  because  she  engages  In  prostItnti(»i 
(section  7890,  Rev.  Codes),  and  by  statute  the 
Jury  are  made  the  Judges  of  the  credibility 
of  these  witnesses  and  of  the  wet^t  to  be 
given  to  their  testtmcmy  (sectlm  8028,  Ber. 
Codes). 

[16]  InsuflBdency  of  evidence  is  made  a 
ground  of  a  motion  for  a  new  trial,  and  this 
court  will  not  hesitate  to  set  aside  a  convlc- 
tlon  based  sdely  upon  testimony  so  inherent- 
ly Incredible  that  no  reasonable  mind  ought 
to  accept  it  as  true,  even  though  a  jury  has 
done  so;  but,  unless  we  can  say  that  the 
state's  case  rests  upon  audi  testimony  only, 
we  cannot  substitute  our  Judgment  upon  the 
credibility  of  the  witnesses  for  that  of  the 
Jury.  In  this  case  there  are  some  facts  and 
circumstances  which  tend  to  corroborate  the 
testimony  of  the  prosecuting  witness,  and, 
though  that  witness  was  manifestly  evasive 
in  her  .answers  given  on  cross-examlnatlcm 
and  replied,  "1  don't  know,"  or,  "I  don't  re- 
member," to  questions,  tlM  true  answers  to 


whiai  were  .Within  ber  knowledge,  we  cannot 
say  that  her  story  In  Its  entirety  Is  so  Inhere 
ently  Improbable  as  to  be  unworthy  of  belief. 

The  order  la  affirmed. 

Affirmed. 

BBANTLT.  0.  3^  and  RBTNOLDS,  COOP- 
EB,  and  GAIiEN,  JJ.,  concur. 


HURLEY  V.  GREAT  FALLS  BASEBALL 
ASS'N.   (No.  4236.) 

(Supreme  (Tonrt  of  Uontana.  Jan.  22,  1821.) 

1.  Pleading  «=3205(2),  428(2)— Complaint  wai^ 
rantlno  recovery  oa  any  theory  good  as 
as^lnst  general  denairer  or  objaotloi  to  svl- 
denoe. 

If  the  allegatioDS  of  a  complaint  warrant  a 
recovery  by  plsintiS  in  any  amount  and  upon 
any  admlsidble  theory,  it  will  withstand  a  gen- 
eral demurrer  or  an  oCjection  to  the  admission 
of  evidence. 

2.  Pleading  «=9403(2)— Defeotlva  eonplalBt 
nay  bs  oared  by  ttM  answer.  - 

A  oomplaint  defective  in  that  it  omits  a 
necessary  allegation  may  be  cured  by  the  an- 
swer, and,  if  the  answer  contains  a  necessary 
curative  allegation.  It  will  be  treated  as  If  in- 
corporated In  the  complaint.' 

3.  Pleading  «=9403(3)^niistlon  la  complaint 
tor  damages  for  wrongful  dlsoharye  held  fur- 
nished by  answer. 

Ia  BO  action  for  damage  for  breach  of  a 
contract  of  employment  as  captain,  manager, 
and  first  baseman  of  a  baseball  club,  defend- 
ant's answer  that  it  discharged  the  plaintiff 
'*from  defendant's  employment."  etc.,  Aeld  to 
cute  ttie  eomiriainC,  which  was  defective  In  thtf 
it  only  alleged  that  plaintiff  was  discharged  as 
captain  and  manager,  and  did  not  allege  that  he 
was  discharged  from  the  employment. 

4.  Master  and  servant  «S37— Contraet  of  em- 
ployment snbjeot  to  «ietfl1leatloa. 

A  written  contract  of  employment  Is  sub- 
ject to  alteration  or  modtflcadon  by  a  aubse- 
Quent  agreement  in  writing  or  by.  an  exeented 
oral  agreemeid  (Bev.  Codes,  |  6067). 

5.  Fraodt^  statnte  of  <^I46(2)— Agreement 
presumed  to  have  been  In  writing,  nothing 
appearing  To  tha  contrary. 

It  will  be  presumed  that  a  contract  wbich 
must  have  been  in  writing  in  order  to  be  ef- 
fective was  in  writing;  nothing  appearing  to 
the  contrary. 

6.  Pleading  cs*?!— Allegation  of  danags  nn- 
neoessary  wbsro  <amago  naturally  flows  from 

Tacts. 

If  a  complaint  sets  forth  the  facta  from 
which  damages  naturally  flow  and  contains  a 
prayer  for  the  amount,  it  Is  safficient  although 
it  fails  to  allege  in  express  terms  that  plaintiff 
has  been  damaged. 
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7.  Master  antf  servant  4s>42(l)— Measare  of 
daMages  for  wroaifui  discharge. 

The  messore  of  damages  for  an  emplor^'s 
wrongful  discharge  is  the  amount  be  would  have 
earned  nnder  the  contract  to  the  end  of  the 
term  less  anj  amount  received  by  him  for  serr- 
icea  rendered  to  others,  or  which  he  miiAt  have 
received  by  the  exercise  of  dae  diligence  in 
seeking  employment  after  the  date  of  Us  dis- 
charge and  to  tiie  end  of  the  term. 

B.  Master  awl  sarvaat  «a»39(t}— ComplalBt 
held  t»  stats  oaaa*  of  aoHos  for  damagas  for 
broaoli  of  eontraet. 

A  complaint  alleging  that  plaintUf  was  em- 
ployed Bs  captain,  manager,  and  first  baseman 
of  defendant  baseball  clob  at  $300  per  month, 
and  was  wrongfully  discharged  on  a  certain 
date,  and  that  by  reason  of  the  discharge  the 
compensation  which  plaintiff  otherwise  would 
would  have  earned  was  lost  to  him,  held  to 
state  a'  canse  of  action  for  damages  for  breach 
of  contract,  and  not  a  cause  of  action  upon  a 
guantom  meruit,  although  the  prayer  compre- 
hended a  claim  for  cert^n  wages  earned  as  well 
as  a  demand  for  damages  occasioned  by  the 
breach. 

Ai^teal  from  District  Court,  Cascade  Coun- 
ty; H.  H.  EwlDg,  Judge. 

Action  by  William  Hurley  against  tbe 
Great  Falls  Baseball  A880<datlon.  Ju^^eot 
for  defendant,  and  plalntUF  aK>eaIa.  Be- 
versed  and  remanded. 

Norrls  &  Bard,  of  Great  Falls,  for  appel- 
lant 

Peters  &  SmlOi,  of  Great  Falli^  for  re> 
spcmdent 

HOLLOWAT,  J.  On  March  16,  1016,  tb.e 
partlea  hereto  entered  Into  a  contract  In 
writing  by  the  terms  of  which  plaintiff  was 
employed  for  six  months,  at  a  salary  of  $300 
per  month,  as  captain,  manager,  and  first 
basMoan  of  defendant's  baseball  club.  The 
contract  provided  that  within  30  days  from 
Its  date  plaintiff  should  purchase  and  pay 
for  100  shares  of  the  capital  stock  of  the 
defendant  cor[>oratlon.  This  action  was 
brought  In  July,  1016,  and  in  his  complaint 
plalntUF  sets  forth  at  length  the  contract  o* 
employment,  and  alleges  that  within  30  days 
he  purchased  the  100  shares  of  stock;  that  he 
entered  upon  the  discharge  of  his  duties  un- 
der the  contract  aud  fully  performed  the 
same  up  to  June  23;  that  he  was  paid  for 
his  services  up  to  June  1,  aiKl  no  more;  that 
on  June  23  defendant,  without  cause,  wrong- 
fully discharged  him  as  captain  and  raanaifer 
of  Its  ball  club ;  that  he  was  ready,  able,  and 
willing  to  complete  performancp  under  the 
contract,  but  was  denied  the  right  to  do  so; 
that  he  was  unable  to  secure  employment 
elsewhere;  that  by  reason  of  his  wrongful 
discharge  the  compensation  to  which  he 
would  have  been  entitled  was  lost  to  him; 
tiiat  he  demanded  payment  of  the  amount 
claimed;  and  that  payment  was  refused.  The 


coQiplalnt  sets  forth  the  amount  of  wages 
earned  from  June  1  to  Juno  23,  and  Q^e 
amount  which  he  would  have  earned  from 
June  23  to  the  end  of  the  term,  if  he  had 
beoi  permitted  to  comply  performance. 
The  prayer  Is  for  jwdgmftnt  for  tbe  total  «C 
these  two  amounts. 

The  answer  consists  of  a  general  doilal  ot 
certain  allegations  of  the  complaint,  a  com- 
plete special  defense,  a  partial  def^ise,  and 
four  counterclaims.  All  affirmative  allega- 
tions were  put  In  Issue  by  reply.  Upon  the 
trial  the  court  sustained  defendant's  objection 
to  tbe  Introducticm  of  any  evidence  on  the 
ground  that  the  complaint  does  not  state  a 
cause  of  action ;  permitted  the  withdrawal  of 
the  several  counterclaims;  dismissed  the  com- 
plaint ;  and  rendered  and  had  entered  a  Judg- 
ment for  the  defendant's  costs.  From  that 
Judgment  plaintiff  appealed. 

[1]  It  is  tbe  rule  In  this  Jurisdiction,  and 
elsewhere  generally,  that  If  the  allegations  of 
the  complaint  warrant  a  recovery  by  plaintiff 
In  any  amount  and  upon  any  admissible  the- 
ory, the  pleading  will  withstand  a  general 
demurrer  or  an  objection  to  the  admission  of 
evidence.  Cassidy  v.  Slemons  &  Booth.  41 
Mont  426,  100  Pac.  976.  In  McFarland  v. 
Welch,  48  Mont  196, 136  Pac.  801.  this  court 
held  that  a  servant  wrongfully  discharged 
from  his  employment  may  pursue  any  one  of 
three  remedies:  (1)  He  may  treat  the  con- 
tract as  rescinded  and  sue  upon  a  quantum 
meruit  for  the  value  of  the  services  actually 
performed  and  for  which  payment  has  not 
been  made;  or  (2)  he  may  treat  the  contract 
as  continuing  and  sue  for  damages  for  the 
breach  occasioned  by  bis  wrongful  discbarge; 
or  (3)  he  may  stand  by  in  readiness  to  pex^ 
form  until  the  expiration  of  the  term  of 
employment  and  then  sue  upon  the  contract 
for  the  unpaid  wages. 

[2,  8]  It  may  be  conceded  that  flils  com- 
plaint does  not  state  a  cause  of  action  jxprn  a 
quantum  meruit  or  upon  the  tbeory  of  con- 
structive service,  and  our  investigation  Is 
limited  to  the  inquiry:  Does  it  state  a  cause 
of  action  for  damages  for  a  breach  of  tbe 
contract?  Respondent  contends  that  it  does 
not,  and  that  it  is  deficient  in  many  partlcu* 
leu's: 

(1)  The  complaint  alleges  that  plalntUF 
was  discharged  as  captain  and  manager  on- 
ly, and  does  not  allege  that  he  was  discharged 
from  the  employm^t.  Standing  alone,  the 
pleading  would  be  open  toi  this  criticism. 
From  all  that  appears  from  the  face  of  the 
complaint  plaintiff  might  have  proceeded  to 
discharge  his  duties  as  first  baseman  and 
might  have  received  the  f  uU  compensation  pro- 
vided by  the  cwitract;  but  it  is  elraientary 
that  a  defective  complaint— defective  in  the 
sense  that  It  <Hnits  a  necessary  allegation- 
may  be  cured  by  the  answer  (Stephens  v.  Con- 
ley,  48  Mont  352,  138  Pac.  189,  Ann.  Cas. 
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IftlSD.  968),  and  tf  the  ttmer  oontaliw 
necessary  curatlTC  allegatkmt  It  trill  be  treat- 
ed ae  tbongh  Incorporated  in  tlie  complaint. 
In  that  porti<m  of  the  answer  devoted  to  the 
complete  defense  defendant  sets  forth  num^ 


of  hit  wrongfhl  discharge.  While  It  Is  nanal 
In  an  action  of  this  diaraeta  to  incorporate 
In  the  complaint  a  formal  allegation  that 
plaintiff  ^8  been  damaged  in  a  stated  amount, 
such  aUegatkn  Is  not  indispensable.  If  the 


ens  acfaB  of  mlscmdnct  on  the  part  of  the  complaint  sets  forth  the  facts  from  wbldtt  the 


plalntur,  and  thm  conclndoi  that  by  reason 
tJiereof  "this  d^endant  on  the  23d  day  of 
Tnne,  A.  D.  IftlB,  dlsdiarged  the  said  plalntUf 
front  defendants  emplt^ent,"  etc.  If,  thai, 
13ie  cmnplalnt  Is  Indefinite  or  uncertain  in  at- 
tempting to  plead  a  discharge  from  the  em- 
pl<^ment  in  Its  entirety,  or  If  the  necessary 
allegation  of  sach  dischai^  is  wanting  alto* 
Kether.  the  defect  or  omlAlon  is  supplied 
abandantly  by  the  allegation  of  the  answer 
quoted  above,  and  the  ruling  upon  the  ob- 
jection cannot  be  Justlfled  upon  this  gronnd. 

14, 1]  (2)  It  is  Insisted  that  the  plaintiff  does 
not  all^  that  he  paid  for  the  100  Shares  of 
stox^  within  the  period  m«itloned  In  the  con- 
tract for  that  purpose,  or  at  all.  It  Is  al- 
leged that  witblu  30  days  from  the  date  of 
the  contract  i^alntlff  tendered  to  defwdant 
the  full  amount  of  the  purchase  i^ce ;  that 
be  was  directed  by  defendant  to  expend  the 
money  for  its  use  and  beneOt^  and  did  so; 
that  on  June  1  a  settlement  w^  bad  be- 
tween the  parties;  that  defendant  then  re- 
ceived ftom  plalntur  9375  as  payment  upon 
the  purchase  price  of  the  stock,  and  by  mutu- 
al ngrewieat  the  time  for  the  payment  of  the 
balance  was  extended  and  tbe  balance  was  to 
be  deducted  £n»n  the  salary  to  be  earned  by 
I^alntifl  during  the  month  of  June,  snd  that 
at  Ihe  time  of  his  discharge  dcf^dant  was 
Indebted  to  him  in  a  sum  greatly  In  access  of 
the  balance  due  upon  tibe  purchase  price  of 
the  stock.  We  need  not  atop  to  determine 
whether  a  waiver  is  pleaded  sufficiently. 
The  contract  of  employment  was  subject  to 
alteration  or  modiflcation  by  a  subsequent 
agreement  in  writing  or  by  an  executed  oral 
agreement  <ReT.  Codes,  8  C067),  and  U  it  be 
conceded  that  tbe  subsequent  agreement 
pleaded  is  an  executory  contract,  then,  since 
it  must  have  been  in  writing  In  order  to  i>e 
effectire,  the  presumption  will  be  indulged 
that  It  was  in  writing,  nothing  appearing  to 
tbe  contrary  (Uefferlln  t.  Karlman,  29  Mout 
189.  74  Pac.  201;  Mantle  t.  White,  47  Mont. 
234,  132  Pac.  22). 

[(,  7]  (3)  The  objection  Is  made  that  the 
complaint  does  not  contain  any  allegation  of 
damages  softered  plaintiff  In  cons(H]aence 
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damages  naturally  flow  and  contains  a  prayer 
tor  the  amount,  it  is  suffieloit^  altbough  U 
falls  to  all^  in  ^ipress  terms  that  plaintiff 
has  been  damaged.  Riser  Walton,  78  CaL 
400,  21  Pac.  862 ;  Bank  v.  Port  Townsend,  Id 
Wash.  430.  47  Pac.  806;  13  Cyc.  175;  17  C 
J.  998;  1  Sutherland  on  Damages  (4th  Ed.) 
1 415.  The  comidalnt  does  disclose  the  terms 
of  the  cfMitract  and  alleges  tlut  by  reason  of 
Qie  disdiarge  Hie  compensation  which  plain- 
tiff otherwise  would  have  earned  was  lost  to 
blm,  and  concludes  with  a  prayer  for  the 
amount  claimed.  It  Is  the  rule  in  this  state 
that.  In  an  action  by  an  employee  for  dam- 
ages for  his  wrongful  discharge,  the  measure 
of  recovery*  is  the  amount  he  would  have 
earned  under  the  ctmtract  to  the  end  of  the 
term,  les3  any  amount  received  by  htm  for 
services  rendered  to  others  or  which  he  might 
have  received  by  tbe  exercise  of  due  diligence 
In  seeking  employment  after  the  date  of  Iris 
discharge  and  to  the  end  of  the  term.  Ed- 
wards V.  Plains  L.  ft  W.  Go,  49  Mont.  635, 
143  Pac.  962. 

It  is  true  tlHit  tbe  l»%er  of  Oils  complaint 
comprehends  a  daim  for  the  wages  earned 
from  June  1  to  June  23,  as  well  as  titie  demand 
for  damages  oocasltmed  by  the  breadi,  but  It 
does  not  follow  that,  because  i^lntlff  is  seek- 
ing to  recover  more  than  he  Is  entitled  to  re- 
cover, he  may  not  recover  at  all.  This  com- 
plaint does  not  state  a  cause  of  action  upon 
a  quantum  meruit,  and  the  allegations  re- 
q)eetlng  tbe  wages  earned  from  June  1  to 
June  23  may  be  disregarded  as  suririnsafie. 

[I]  The  complaint  is  not  a  model  pleading, 
but,  when  stripped  of  useless  verbiage,  It  does 
contain  all  the  allegations  necessary  to  state 
a  cause  of  action  for  damages  for  the  breach 
of  tie  contract'  (26  Cyc.  1003 ;  13  Ency.  PL 
&  Pr.  915),  and  is  proof  against  the  objection 
made  to  it 

The  judgment  Is  reversed,  and  the  cause  Is 
remanded  for  further  prooeeilings. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  REYNOLDS.  OOOP- 
BB,  and  GALEN,  JJ.,  ooneur. 
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WILLIAMSON  V.  JOHNSON  at  al. 

(Supreme  Court  of  Oregoii.    F^.  16,  lOSd..) 

1.  ParUm  ^=>92(3)— Mhlotadar  of  parties  mt 
flreaad  of  deniRrrer.  ■ 

Ifisjolnder  of  partieB  deffendant  Is  not  a 
rronnd  of  denmrrer. 

2.  Chattel  mortgaBee  «=> 1 57 (I)— Sheriff  hold- 
ing ofiattel  under  execution  properly  made 
defendant  and  restrained. 

Sheriff  was  properly- made  a  party  defend- 
ant to  a  soft  to  foreclose  a  (battel  mortgage, 
plaintiff  seeking  to  restrain  him  from  selling 
the  mortgaged  property  upon  ezecatlon  under  a 
judgment  in  favor  of  another  creditor,  aa 
against  the  objection  that  the  remedy  by  way 
of  replevin  was  adequate,  and  that  Or.  L.  } 
10184,  proTidea  for  foreclosure  of  a  chatt<d 
mortgage  by  an  action  at  law. 

3.  EuHy  «»39(l)— Will  rataln  Jirlsdietloa 
and  tdnlnlster  oonplate  relief.  . 

A  court  of  equity  which  has  obtained  juris- 
diction of  a  controversy  on  any  ground  or  for 
any  purpose  will  retain  such  jurisdiction  f<|r  the 
administering  of  complete  relief  and  doing  en- 
tire justice  with  respect  to  the  subject-mat- 
ter of  the  dispute. 

4.  Chattel  mortgages  «s>l44— RIgMs  ef  Mort- 
gages Bupsrior  to  those  ef  setaeqeeat  Joip* 

ment  creditor. 
The  rights  of  a^hattel  mortgagee  have 
priority  over  those  oT  a  subsequent  judgment 
creditor;  the  mortgage  having  been  duly  re- 
corded. 

5.  Chattel  mortgages  <S=>277  —  Complaint  la 
foreclosure  held  to  suffloieatly  allege  owner- 
ship of  note  and  mortgage^ 

A  complaint,  in  a  suit  to  foreclose  a  chattel 
mortgage,  alleging  that  defendant  for  a  val- 
uable consideration  executed  and  ddivered  to 
plaintiff  the  note  and  mortgage  described,  and 
that  the  som  of  $700  and  interest  is  stUl  nnpaid 
thereon,  sniBelently  stated  that  plaintiff  was 
tlie  owner  and  holder  of  the  note  and  mortgage 
at  the  commencement  of  Che  suit,  and  that  in- 
debtedness was  due  thereon. 

In  Banc 

Appeal  from  Oircult  Oourt,  Uoltnaaaab 
GoDnty ;  W.  N.  Gatena,  Judge. 

Suit  by  J.  B.  Williamson  agalnat  Adolpb 
Johnson  and  T.  M.  Hurlburt,  Sheriff  ot  Uult- 
uomab  County.  Decree  for  plaintiff,  and  the 
last-named  defendant  appeals.  Affirmed. 

This  Is  a  suit  to  foreclose  a  chattel  mort- 
gage, and  incidentally  to  restrain  the  sheriff 
from  selling  the  mortgaged  property  upon 
execntlon,  under  a  judgment  in  favor  of 
another  creditor.  The  defendant  mortgagor 
made  default,  and  the  defendant  sheriff,  ap- 
pearing for  himself  alone,  filed  a  demurrer  to 
the  complaint  and  a  motion  to  dissolve  the 
restraining  order  which  had  been  Issued. 
The  demurrer  having  been  overruled,  and  the 
motion  dented,  the  defendant  declined  to 


plead  over,  and  a  decree  was  entered  In  fa- 
vor of  plaintiff,  from  whldi  the  deSsDdaBt 

sheriff  appeals. 

Glen  B.  Metsker,  of  St  Helens,  for  appel- 
lant. 

L.  P.  Hewitt,  of  Portland,  for  respondent. 

BENSON,  J.  The  action  of  the  lower 
court  in  overruling  the  demurrer  and  deny- 
ing the  motion  to  vacate  the  Injunction  are 
the  errors  assigned. 

The  grounds  of  demurrer  are  qtedfled  as 
follows: 

*'FlTst.  That  against  this  defendant  the  court 
has  no  jurisdiction  of  tbe  subject>matter  of  tbia 

suit 

"Second.  That  there  is  a  defect,  or  misjoin- 
der, of  parties  defendant  in  that  this  defendant 
is  not  a  proper  party  to  said  suit,  and  has  no 
interest  in  the  subject-matter  set  out  In  plain- 
tiff's complaint. 

"Third.  That  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  sait 
against  this  defendant,  or  facts  soffident  to 
endUe  plaintiff  to  equitable  relief.'* 

The  first  and  tiilrd  of  these  spedflcatlons 
involve  the  same  question,  And  will  be  so 

considered. 

[1]  The  second  ground,  misjoinder  of  par- 
ties defendant.  Is  not  a  ground  of  demurrer, 
and  may  be  dismissed  fran  further  oonsiflaa- 
tlon.  Paulson  r.  Portland,  16  Or.  450,  19 
Pac  4S0,  1  Ii.  R.  A  erS;  Tleman  t.  Sachs, 
62  Or.  S60,  664,  98  Pac.  163 ;  Wolf  t.  Bppen- 
stein,  71  Or.  1, 140  Pac.  TSl,  and  other  cases 
there  dted. 

[2,  1]  The  other  assignmrats  of  error  ap- 
pear to  be  based  upon  the  theory  that  In  no 
event  can  the  aid  of  a  court  of  equity  be 
invoked  to  restrain  an  execution  sale  of  per- 
sonal property,  since  the  remedy  by  way  of 
replevin  is  adequate,  In  support  of  which  de- 
fendant cites  a  number  of  the  decisions  of 
this  court  but  In  none  of  these  was  the  equi- 
table power  of  Injunction  invoked  In  a  pro- 
ceeding wherein  a  court  of  equity  had 
already  acquired  jurisdiction  for  other  pur- 
poses. It  Is  true  that  section  10184,  Or.  L., 
provides  for  foreclosure  of  such  a  chattel 
mortgage  by  an  action  at  law,  but  this  court 
has  held,  In  Bank  of  Odgen  v.  'DaTlds<m.  18 
Or.  67,  22  Pac.  617,  that  under  the  general 
power  of  a  court  of  equity  to  fweclose  Ums 
upon  property  equitable  proceedings  may 
BtlU  be  maintained  tor  the  foredosnre  of 
chattel  mortgages.  In  the  present  case,  then* 
the  court  acquired  jurisdiction  by  Tirtue  of 
the  fact  that  the  plaintiff  seeks  the  foreclo- 
sure of  his  chattel  mortgage.  This  being 
true,  the  plaintiff  relies  upon  a  well-reot^- 
nlzed  doctrine  of  equity  jurisprudence  which 
has  been  very  clearly  expressed  by  Mr.  Jus- 
tice Ramsey  In  Templeton  v.  Bockler,  78  Or. 
494, 144  Pac.  406,  In  which  he  says: 
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*'A  court  of  tqnlty  which  fas*  obtained  juris- 
diction of  ft  controTers;  on  any  ground  or  for 
vaj  purpoie  ivill  retain  Buch  jurisdiction  for  th« 
admhiistering  of  complete  relief  and  doing  en* 
tire  iuetice,  with  respect  to  the  mbjeet-matter 
of  the  dispute.  By  virtae  of  this  role,  a  court 
of  equity,  when  its  Jurisdiction  baa  been  in- 
toked  for  any  equitable  purpose,  will  proceed 
to  determine  any  other  equities  existing  be- 
tween the  parties,  connected  with  the  main  sub- 
ject of  the  suit,  and  graut  all  relief  necessary 
to  an  entire  adjnatmecat  of.anch  subject,  pro- 
vided it  be  authorised  br  the  plMdings." 

[4)  The  complaint  pleads  the  execution  and 
delivery  of  a  promlssmry  note  secured  by 
chattel  mortgage  to  the  plaintiff,  pleads  a 
breach  of  the  conditions  of  the  mortgage,  and 
aliegeE  that  the  defendant  sheriff  has  seized 
the  autmnoblle  described  In  the  mortgage, 
and  has  advertised  a  sale  thereof  upon  ere- 
cnticn  in  favor  of  a  judgment  creditor  of  the 
mortgagor.-  These  allegations  are  snfflelent 
to  make  this  defendant  a  proper  party  to  the 
suit  There  can  be  no  question  of  the  prior- 
ity of  plaintiQTs  rights  as  a  mortgagee  over 
those  of  a  subsequent  judgment  creditor,  the 
mortgage  having  been  duly  recorded,  as  al- 
leged in  the  complaint 

[fi]  Defendant  also  urges  tliftt  the  com- 
plaint is  Insufficient  because  It  ftdlB  to  state 
that  the  plaintiff  is  now  the  owner  and  bold- 
er of  the  note  and  mortgage,  or  that  any  por- 
tion of  the  indebtedness  thereon  Is  due  or 
owing  to  him.  complaint  alleges  that 
tlw  deftodamt,  Addpb  JfOumaa.,  for  a  valu- 
able coDBlderatlm,  execated  and  d^vered  to 
plalntUF  the  note  and  mctftgage  therein  de* 
scribed ;  that  the  Btim  of  $700  and  Interest  is 
stni  unpaid  Qiereon.  These  allegationB  have 
been  held  soffldent  In  Moss  v.  Cully,  1  Or. 
147.  62  Am.  Dec  301,  and  Dorothy  v.  Pierce, 
27  Or.  873.  41  Pac.  «68. 

Finding  no  arm  in  the  record,  the  decree 
is  afllrmed. 


HARDY  V.  OREGON  EILERS 
HOUSE. 


MUSIC 


(Supreme  Court  of  Oregon.    Feb.  15,  1821.) 

I.  Bankruptcy  ^27^Tr»tee  nay  Mahrtala 
salt  agalRst  daaimy  holder  of  assets. 

Under  Bankruptcy  Act,  {  70,  subd.  "e"  (U. 
S.  Conip>  St.  {  9654),  trustee  of  bankrupt  may 
maintafai  a  salt  for  the  appointment  of  a  re- 
ceiver and  the  marBhaling  of  the  assets  of  de- 
fendant, it  being  a  mere  dummy  and  nothing 
more  than  an  agent  of  bankrupt,  Its  assets  be- 
ing and  always  having  been,  at  least  equitably, 
bankrupt's  property,  and  they  being  in  danger 
of  being  dissipated  and  fraudulently  made  away 
with  to  the  Uijury  and  depletion  of  bankrupt's 
estate  and  the  detriment  of  its  creditors. 


2.  Pleatfiag  ^9  —  Stating  aots  neeessarlly 
frandslent  sirfRolNt  allogatloa  of  fraatf. 

Fraud  may  be  pleaded  by  the.  allegation  of 
acts  necessarily  fraudulent,  without  use  of 
the  term  "fraud"  or  ♦fraudulently." 

3.  Courts  «==>493(2)— Suit  In  state  oourt  by 
trustee  la  bankruptcy  held  not  prevented  by 
prooeeding  In  federal  eourt. 

Suit  in  state  court  by  trustee  in  bankruptcy 
to  marshal  assets  is  not  prevented  by  some 
proceeding  having  been  attempted  in  federal 
court  to  get  an  accounting  as  to  such  assets, 
it  not  appearing  it  was  a  suit  to  marshal  aS' 
sets,  and  tiiere  being  do  plea  of  pendency  of 
another  mit  against  defendant 

4.  Bankroptey  «::;3302(l)— Complaint  of  trus- 
tee held  to  state  a  case  for  discovery  and 
marshaling  concealed  assets  of  bankrupt. 

Complaint  of  trustee  held  to  state  a  case 
for  discovery  and  marshaling  concealed  assets 
of  bankrupt  on  the  theory  ^at  defendant  was 
a  mere  agent  of  bankrupt,  baring  no  assets 
of  its  own,  but  doing  business  on  bankrupt's 
assets,  and  that  it  was  fraudulently  disposing 
of  the  assets  in  such  way  that  they  would  be 
lost  to  bankrupt's  estate. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;  C.  U.  Gantenbeln,  Judge. 

Suit  by  Bmest  W.  Hardy,  trustee  In 
bankruptcy,  against  the  Oregon  fiUlerB  Music 
House.  From  an  adverse  decree,  lOalntlfr 
appeals.  Reversed  and  remanded. 

This  suit  was  begun  in  the  circuit  court  of 
Multnomah  county  for  the  purpose  of  secur- 
ing the  appointment  of  a  receiver  of  the  de> 
fendant  corporatitm  and  Its  prc^rt^  and 
effects,  to  hold  the  same  in  aid  of  proceedings 
in  bankruptcy  begun  and  being  conducted  In 
the  United  .States  court  against  Ellera  Music 
House,  which  Is  not  to  be  confounded  with 
the  defendant,  although  the  names  are  simi- 
lar. 

The  writer  has  found  It  Impossible  to  cxm" 
dense  the  complaint  so  as  to  give  its  sub* 
stance  only,  and  therefore  gives  It  entire^ 
Mnltting  fomml  parts  only: 

"I.  SMiat  he  is  the  duly  qualified,  acting,  and 
selected  trustee  of  Eilers  Music  House,  bank- 
rupt, and  authorized  by  the  District  Court  of 
the  United  States  in  and  for  the  District  of 
Oregon,  in  bankruptcy  sitting,  and  by  that 
court  directed  to  bring  this  suit. 

"II.  That  Eilers  Music  House  was  adjudicat- 
ed bankrupt  in  February,  1918,  and  a  refer- 
ence taken  in  that  cause  in  bankruptcy  to  the 
referee  of  that  court,  and  said  cause  in  bank- 
ruptcy is  yet  pending  and  undisposed  of. 

"III.  That  the  aforesaid  Silers  Music  House 
was  and  is  the  successor  in  interest  of  Eilers 
Piano  House,  and  Eilers  Piano  House  was  and 
is  the  successor  in  interest  of  various  previous 
concerns,  including  the  firm  of  Eilers  &  Mc- 
Cormick,  composed  of  Hy  J.  Eilers  and  S.  J. 
McCormick,  in  the  early  days  when  the  name 
of  IXIers  was  applied  to  the  piano  trade  and 
business  in  the  Pacific  Northwest 
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•Tnr.  That  Oregon  HOera  Music  Honie  ia  the 
■ncceaaor  in  name  of  Oraves  Mneic  Company, 
Ud  QntT«a  Moaic  Company  is  the  Baccessor  In 
name  of  Grarea  &  Oo.;  that  GraTei  &  Co.  waa 
ft  corporation  irith  a  capital  atock  In  Febra- 
9X1, 1908,  of  |10,000,  doing  bnainesa  in  the  city 
of  Portland,  county  of  Hultnotnah,  atate  <tf 
Oregon. 

"V.  That  on  the  8th  day  of  February,  1908, 
or  thereaboatB,  Hy  J.  Eilers,  A.  H.  Eilers,  S. 
3.  McCormick,  being  then  the  officers  and  di- 
rectors in  charge  of  and  managini?  all  of  the 
baslnesB  of  BUers  Piano  Hoase,  with  the  prop- 
erty and  aaaetB  of  EUere  Piano  Hoase,  to  wit, 
money  and  notes  thereof,  bongtat  and  par- 
diased  from  F.  W.  Graves  and  B.  B.  Flttd- 
kan  all  of  the  capital  BtotA  of  Graves  &  Co., 
with  the  money  and  proper^  of  Eilers  Piano 
House  and  for  the  use  and  benefit  thereof,  and 
not  otherwiee,  and  upon  said  8tb  day  of  Feb- 
ruary, IdOS,  or  thereabouts,  a  meetinif  of  Eilers 
I^ano  House  directors  and  stockholders  was 
had  and  held,  wherein  Hy  J.  Eilers  and  faia 
aasociates  A.  H.  Eilers,  3.  J.  McCormick,  and 
others,  were  authorized  to  hold  in  trust,  and 
not  otherwise,  for  the  benefit  of  Eilers  Tiano 
House,  all  of  the  proper^,  assets,  and  capital 
stock  of  Qrares  &  Co.,  and  in  pnrsaanee  tiiere- 
of  fiy  J.  Eilers,  A.  H.  Eilera,  and  S.  J.  Mc- 
Cormick, as  and  for  Eilers  Piano  House,  were 
let  into  poasesBion  and  became  possessed  of 
all  the  property  and  assets  of  Graves  &  Co. 

"VI.  That  thereafter  the  name  Graves  & 
Go.  was  changed  to  Graves  Music  Company, 
the  capital  stock  waa  Increased,  and  thereafter 
the  name  of  Graves  MnBlc  Company  was  chang- 
ed to  Oregon  BUers  Mnaic  House,  the  defend- 
ant herein,  and  the  capital  stock  was  increased 
to  $200,000.  but  said  increase  did  not  repre- 
■ent  any  new  aasets  or  any  new  or  additional 
,  money  and  none  waa  contributed  thereto,  and 
said  latter  concern  in  that  name  and  in  that 
manner  came  into  existence  and  is  a  constituent 
and  subsidiary  psrt  of  Eilers  Music  Honsa,  the 
bankrupt 

"VII.  That  Eilers  Piano  Hoose  after  Febru- 
ary 8,  1908,  became  end  was  BUers  Masic 
House,  and  BUers  MasIc  House,  the  bankrupt, 
BDCceeded  to,  was  intended  to  be,  and  became 
the  owner  of  all  of  the  trade  and  assets  of 
every  kind  and  nature  whatsoever  of  Eilers 
Piano  House;  that  BUers  Music  House,  bank- 
rupt, did  buBlneas  in  the  names  of  said  com- 
panies herein  mentioned,  as  well  as  in  its  own 
name,  and  used  the  names  of  itself  and  them 
and  other  companies  in  which  to  do  its  business, 
and  all  oi  the  property  and  all  of  its  assets 
were  carried  in,  transferred  to  and  with,  and 
intermingled  in  and  with  all  and  every  and  each 
of  said  corporations,  so  that  what  was  asserted 
to  be  or  claimed  as  the  assets  and  property  of 
the  aforesaid  other  corporations  were  all  at 
the  same  time  intermingled,  confused,  treated, 
and  dealt  with  as  aasets  of  Eilera  Music  House, 
bankrupt;  that  all  of  the  officers  of  each  and 
every  of  said  corporations  were  themselves 
officers  of  Eilera  Music  House  and  the  direc- 
tors thereof,  and  all  of  the  main  management, 
direction,  control,  conduct,  and  operation  was 
and  always  has  been  during  all  of  the  times 
in  this  complaint  mentioned  and  for  a  long 
time  consisting  of  many  years  continuously 
prior  to  February  15.  1918,  by  Hy  J.  Eilers, 
acting  through  aiul  by  S.  J,  McCormick,  A.  B. 


Bandckel,  F.  W.  Oravea,  W.  L.  ComeD,  and 
others  in  aid  and  asststance  of  them,  aa  di- 
rectors and  officers  of  EOers  Mnric  Honse  and 
some  time  directors  and  officers  of  the  other 
corporations  in  one  form  or  another  or  in  one 
office  or  another,  and  that  for  a  period  of  10 
years  or  mor«  prior  to  the  ^Kb  di^  of  Fdi- 
ruary,  1018,  and  continnoaaly  down  to  the 
bankruptcy,  an  of  the  bnsInesB  of  all  of  said 
corporations  was  directed  and  managed,  op- 
erated, controlled  and  conducted  by  and 
through  one  office  and  under  <Hie  system; 
that  Oregon  Eflers  Music  House  Is  merely 
another  way  and  method,  in  fact  and  substance 
the  bankrupt  Eilers  Moiie  Hons*  undw  a  dif- 
ferent name,  by  which  it  did  business  through 
the  direction  and  supervision  and  control  of 
Hy  J.  Eilers. 

"VHI.  That  in  his  capacity  as  trustee  In 
bankruptcy  of  Bilers  Music  House  plaintiff 
owns  and  holds  457  shares  of  the  par  value 
of  $100  a  share,  or  the  aggregate  amount,  at 
par,  of  $45,700  of  the  capital  stock  of  Oregon 
Eilers  Music  House;  that  this  stock  interest 
came  to  and  into  existence  in  the  following 
manner: 

"That  BUers  Muric  ^use,  by  and  through 
the  acts  of  its  aforesaid  officers,  directors,  and 
stockholders,  and  while  said  Eilera  Music  House 
waa  then  insolvent,  transferred,  at  the  solici- 
tation of  the  said  officers,  directors,  and  stock- 
holders of  Oregon.EUers  Music  House,  pianos, 
instruments,  and  property  theretofore  in  the 
possession  of  and  belonging  to  EKlers  Music 
House,  of  the  alleged  and  ascertained  value 
representing  the  amount  of  the  book  entry  for 
said  aforesaid  capital  stock  In  the  sum  of  $45,- 
700  to  and  in  said  Oregon  Eilers  Music  House. 

"That  of  the  remaining  $200,000  of  tlie  al- 
poasessifm  of  and  belonging  to  Eilers  Muaic 
House  $150,000  par  value  thereof  is  held  and 
controlled  by  Hy  3,  Bilers  and  those  acting  In 
aid  and  assistance  of  him  as  aforesaid  and 
is,  or  the  larger  part  thereof  is;  if  not  all,  in 
the  hands  of  Miller  Mardock  and  by  him  held 
under  an  agreement  for  the  benefit  of  Hy  J. 
Bilers  to  and  untU  the  18th  day  of  October, 
1918,  or  thereabouts,  and  to  be  ddivercd  to 
said  J.  BUers  upon  the  payment  of  the  sum 
of  $80,900;  that  said  ^filler  Murdock  is  the 
counselor,  and  has  for  a  long  time  ao  been,  of 
the  defendant  and  of  all  the  corporations  al- 
lied and  connected  with  it  and  of  Eilers  Music 
House,  the  bankrupt,  and  although  said  last- 
named  time  has  expired,  said  stock  yet  remains 
as  aforesaid. 

"IX.  That  Oregon  Bilers  Music  House  has 
always  been  and  is  an  <Asboot  and  dependent 
subsidiary  of  Eilers  Music  House,  operated, 
controlled,  and  conducted  aa  aforesaid  for  the 
purpose  of  carrying  out  the  transaction  and 
bringing  about  the  results  herein  complained  of. 

"X.  That  among  the  other  corporations  with 
which  Oregon  Eilera  Music  House  is  identified 
as  part  of  the  Eilers  system  are  the  following 
named: 

"(a)  Spokane  BUers  Music  House  in  the  city 
of  Spokane,  in  which  BUera  Muate  House  is 
entitled  to  a  one-third  interest  therein  and  the 
defendant  to  a  two-thirds  interest  therein. 

"(b)  Eilera  Music  Company  of  San  Francis- 
co is  now  ia  bankruptcy  in  the  District  Court 
of  the  United  States  in  and  for  the  Northern 
District  of  California,  and  there  being  admin - 
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utered  as  an  adjadicated  bankrupt  In  that 
jDrisdlcttoB,  bat  wherein  the  acconnta  and 
transaddona  between  Oregon  EUen  Mnaie 
Hooae,  In  tke  name  of  EUen  Mnale  Houm 
and  In  Ita  ovn  name,  and  the  aceounta  «f  EHlen 
Music  HoQM,  in  the  naoM  of  itself  or  any  of 
Its  other  sabtidiarj  corporations,  have  not 
been,  are  not  now^  and  never  have  been  reo- 
oocUed  or  aetded  vitb  the  accounts  of  it,  the 
said  Eflers  Music  Company, 'bankrupt,  at  San 
Francisco,  so  tiiat  this  plaintiff  has  not  been 
able  and  cannot  now  propeiir  state  and  estab- 
lish  Id  the  bankroptcy  court  in  Oelifomia  the 
exact  nature  and  amount  of  daim  that  ought 
to  be  held  and  presented  to  tiiat  eoiutf  nor  is 
If  yet  possible  for  tUa  pMndff  to  set  forth 
and  show,  by  reason  of  the  auttera  and  things 
herein  alleged  and  because  of  the  failnre  of 
those  knowing  the  same  to  disdoae  fuljj'  all 
thereof,  the  amount  of  proper^  or  assets  to 
whidi  the  plaintiff  Is  entitled,  but  this  phiintl|r 
doth  allege  and  say  that  such  a  claim  exists 
in  large  amount,  and  because  of  the  matters 
and  things  herein  aet  forth  plaintiff  is  unable 
to  eatabliah  the  aame  and  may  suffer  the  loss 
thereof.  •  •  • 

'That  aD  of  tihc  aforesaid  ewporatlons  ara 
ft  constituent  part  of  tlw  bankrupt  Eilers  Mn- 
aie Bouse  In  one  way  or  another  and  owe  their 
existence  In  the  manner  of  cimdncting  their 
business  and  the  method  of  the  control  thereof 
to  the  operations,  conduct,  control,  and  mao- 
agement  of  the  property  and  aaaeta  of  EUera 
Music  House,  the  bankrupt. 

"XI.  That  in  the  conduct  of  the  trade  and 
business  of  dealing  In  pianos,  talking  machines, 
and  mnsical  Instruments  during  the  times  here- 
in mentioned  with  and  between  all  of  aaid 
aereral  aforesaid  corporations,  ESlets  Music 
Honae,  or  aforetime  filets  Fluw  House,  dealt 
with  and  obtained  from  manufacturers  thereof 
iostruments  for  sale  In  what  was  known  as  tiie 
'northern  field*  so  far  aa  Ejtlers  Piano  House 
said  Eilers  Music  House  were  concerned  with 
the  defendant  herein,  end  so  far  as  the  'sooth- 
em  field'  was  concerned  with  Bilers  Music  Com- 
pany of  San  Frandsco,  bat  within  a  period  of 
flrix  years  before  the  adjudication  of  bank- 
ruptcy of  Eilers  Music  House  both  tiie  north- 
em  and  southern  fields  of  tho  Eilera  ^tem 
became  finantially  inT<ATed  and  embarrassed 
and  OB  the  rerge  of  insolTcncy,  and  it  was 
conceived  and  planned  by  Hy  J.  Eilers  and  his 
associates  and  those  acting  In  aid  and  assist- 
ance of  him  to  keep  Dp  and  maintain,  aa  if  a 
separate  and  distinct  corporation,  Oregon  EH- 
lers  Mnsic  House,  at  the  expense  and  cost  of 
dissipation  and  waste  of  the  property  and  as- 
sets'  of  Eflera  Music  House,  and  in  pursuance 
of  that  plan,  design,  purpoae,  and  intent,  Ore- 
gon Eilera  Huale  Honae  was  ao  ran  and  has 
bera  80  ran  and  managed  since  It  came  into 
eziatence  as  to  take  onto  Itsdf  pntperir  and 
assets  of  Eilers  Music  House  aa  If  they  were 
Ita  own  and  deal  with  them  in  regard  thereto 
so  that  the  entire  intermingling  and  confu- 
sion of  assets  is  so  complete  and  involved  that, 
unless  Oregon  EUlers  Music  House  and  those 
acting  in  control  and  managemrat  of  it  are 
made  to  diat'ose  fully  and  account  by  a  court 
of  competent  jurisdictiOD  fidly  all  of  the  trans- 
actiona  thereabout  had,  die  estate  of  Eilers 
Music  House  In  charge  of  this  plaintiff  as 
tmatee  in  bankmptey  wlD  suffer  irremediable 


and  irreparable  less  and  injury,  aud  tliia  trus- 
tee be  put  to  large  and  unnecessary  expense 
of  a  m^tipUeity  of  suits  «nd  actiona  to  ertab- 
Utk  and  detarmlna  the  unoonta  ot  notm,  evi- 
dencea  of  indebtadnaaa,  and  obligations  tiiat 
Or^n  Eilers  Huale  Hovoa  has  takwand  ap- 
propriated unto  itself  of  thi  estate  and  prop- 
erty of  EUlers  Music  House  and  of  the  large 
amount  eonsfsting  ot  pianoa,  musical  instru- 
ments, talking  machines,  and  the  like  which 
have  been  taken  and  sold  by  Or^h  Eilers 
Music  House  aa  if  its  own  and  as  a  part  of  the 
system  wherein  and  whereby  the  uncertainty 
of  the  eatate  of  Elilera  Ma^  Honae  bankruE^ 
and  the  •atabliahment  ot  ita  rights  without 
complete  and  adeqnate  rdief  and  apeedy  de- 
tarminatioB  .wUdt  can  be  had  in  this  cause 
cannot  bo  othenriM  detarmined  or  ascertained 
in  any  court  n<w  hr  an  action  at  law,  and  that 
without  an  accounting  to  that  end  no  speedy, 
adequate,  complete,  or  proper  relief  can  be 
had  by  thia  plaintiff  In  respect  of  said  traniac- 
tions  or  any  of  them,  either  tiefore  or  since 
the  bankruptcy,  and  that  the  defendant  now 
continues  to  do  and  tranaact  business  and  to 
control  property  and  aaaeta  in  the  aame  man-, 
ner.  with  property  and  aaaeta  of  the  bankrupt, 
as  lias  been  heretofore  due  in  defiance  ot  the 
rights  of  tibia  plaintiff  and  against  the  orders 
in  that  behalf  made  in  the  bankruptcy. 

"XII.  That  in  transactiona  had  by  the  Ore- 
gon Eilers  Music  Houae  in  the  month  of  Feb- 
ruary, 1018,  bankable  paper  and  funds  of  Eilers 
Music  Houae,  the  bankrupt,  were  Uken  and 
converted  by  the  defendant  and  its  officers  and 
agents  and  delivered  over  and  in  sundry  and 
various  amounts  under  sdiednles  pnrporting  to 
be  of  date  the  Uth  day  of  Febrmry,  1918. 
to  Gerd  Bflers,  Jr„  tlie  biother  ot  Hy  J. 
Eflers,  to  Gerd  BOora.  tha  father  of  Hy  J. 
EOers.  to  Anna  BQers  aud  Ghailefl  EUlcra  and 
to  Helen  Eilers,  idsters  and  brother  of  aaid 
Hy  J.  Eilers,  and  to  Elsie  Meiners,  an  aunt  of 
Hy  J.  Eilers,  and  in  several  thousand  dollars 
to  each  of  them  and  to  others  and  various 
sundry  persons,  which  bankable  paper  and  funds 
consisted  of  contracts  for  variouB  instruments 
and  stock  in  trade  in  the  name  ot  Eilers  Talk- 
ing Machine  Company,  Eilers  Music  House,  and 
various  other  corporationa  Idantlfied  with  and 
interrelated  in  thrir  badness  transactiona  with 
tiie  bankrupt,  and  all  within  four  months  of 
the  adjudication  of  bankruptcy  herein,  and  the 
bankruptcy  court  has  by  order  dirwrted.tho 
surrender  of  said  paper,  but  itt  wA  order 
has  not  been  complied  with. 

"Xni.  That  additional  to  the  foregoing 
transactions  and  since  tho  bankruptcy  there 
have  been  created  by  the  defendant  in  favor 
of  relativea  of  Hy  J.  Bflera  and  In  favor  of 
employees  of  Eflers  Music  Hons*  theretofore, 
but  now  alleged  employeea  of  the  defendant, 
pretended  obligations  in  large  amounts  of  mon- 
ey via.  to  Mrs.  Elsie  Meiners,  the  aunt  of  Hy 
J  Eflers  to  Miss  Mary  Thaw,  the  private  sec- 
retary of  Hy  J.  Eilers,  likewise  pretended  de- 
mand notes  in  large  sums  of  money,  and  to 
other  relatives  assignments  of  piano  paper  and 
obligations  as  aforesaid,  a»  pretending  to  bo 
and  to  be  held  as  bills  payable  of  the  defend- 
ant, but  which  this  plaintiff  alleges  are  in 
pursuance  of  the  plan,  design,  and  scheme  to 
olttaio  property  and  assets  of  Oregon  Eflers 
Mnsic  House  to  create  fietitioui  demands 
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against  the  same  for  the  general  pniijose  of 
obtaining  the  whole  ai  said  b^afneas  and  to 
Under,  delay,  and  to  defraud  creditorB  there- 
of and  of  EMlers  Miuic  House,  the  bankrupt, 
and  that  daring  the  same  period  and  aa  part 
of  similar  tranaactionB  Oregon  Eilers  Music 
House,  the  defendant,  by  the  interchange  of 
accommodation  paper  and  obligations  of  like 
character,  is  involving  itself  in  Its  course  of 
business  as  conducted  with  Eilers  Music  House 
of  San  Francisco  in  large  and  various  amounts, 
as  that  the  present  bills  payable  account,  so 
far  as  till*  plaintiff  has  been  pemitted  to  as- 
certain, conafsta  of  upwards,  due  with  cnrrent 
bfllfl,  of  approximately  $46,0i()0  or  thereabonta, 
and  that,  whether  said  claimB  are  trae  or  false, 
the  fact  is  that  all  of  the  property  possessed 
by  Oregon  Bilers  Masic  House  taken  now  at 
fair  valuation  would  not  be  more  than  auffi- 
cient  to  pay  all  of  its  debts,  and  if  the  present 
management  was  allowed  to  continue  with  its 
polities  and  methods  nothing  whatever  would 
be  left  to  the  stockholders,  for  this  plaintif, 
and  for  said  Silers  Mnalc  Ebinse,  but  the  whole 
estate  and  property  would  be  dissipated,  wast- 
ed, and  destroyed,  and  is  now  in  imminent  dan- 
ger of  waste,  dissipation  and  destruction  if 
remedy  and  relief  be  not  bad  as  in  this  court 
herein  prayed. 

"XIV.  That  Eilers  Music  House,  bankrupt, 
ia  the  equitable  owner  of  all  of  the  property 
and  aasets  held,  possessed,  and  controlled  by 
Oregon  Eilers  Music  House,  the  defendant,  and 
of  every  part  thereof. 

"XY.  That  in  the  condnot  ot  the  piano  and 
instrument  business  aa  herelid>efore  mentioned, 
and  since  Oregon  EUers  Mtuic  House,  the  de- 
fendant, through  Hy  J.  Eilers  and  those  acting 
in  aid  and  etesistance  of  him,  as  agents  and  of- 
ficers, have  been  conducting  the  fouaioess,  the 
condition  of  banking  caused  by  the  present 
war  and  the  regulations  of  the  Federal  Eeserve 
Board  upon  the  subject  of  discounts  affecting 
piano  paper  and  paper  giving  rise  to  funds  in 
that  business  limits  the  extension  of  credit, 
and  no  credit  thereon  can  now  he  obtained 
because,  in  accordance  with  the  ndes  of  the 
federal  Beserve  Board,  that  character  of  paper 
Is  not  rediscountable,  and,  besides  this,  manu- 
facturers of  musical  instruments,  pianos,  and 
the  like,  upon  which  the  continuance  of  busi- 
ness depends,  will  not  extend  credit  as  thereto- 
fore done,  and  they  will  not  furnish  their  in- 
struments without  cash  payment,  and.  banks 
will  not  now  loan  and  rediscount  aa  commercial 
paper  the  obligation  theretofore  used  as  collat- 
eral or  for  rediscount,  nor  will  banks  advance 
money  for  working  capital  because  ot  said 
conditions,  and  so  the  defendant  is  left  without 
and  is  without  working  capital,  and  such 
working  capital  as  might  have  existed  at  this 
date  has  been  used,  dissipated,  and  impaired, 
besides  which  commercial  houses  and  banks  for- 
merly accustomed  to  handle  piano  and  in- 
strument paper  of  the  kind  used  by  discount 
purchase  thereof  have  ceased  to  take  and  pur- 
chase paper  from  the  Eilers  houses  on  account 
of  the  insolvent  condition  of  Eilers  Music 
House  and  Its  aubi^diary  corporations,  and  so 
it  is  that  at  this  time  credit  eaimot  now  be  ob- 
tained to  afford  money  for  use  in  the  bnsineBB 
of  the  defendant. 

"XVI.  That  in  the  course  of  business  as  con- 
ductad  and  aa  affecting  the  interests  of  this 
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plaintiff  and  of  S^ers  Music  House,  bankrupt, 
defendant  carries  and  oondoeta  amms  Its 
transactions  and  aoeoants  in  ita  course  of  bad- 
ness an  account  denominatad  'Goods  Sold  Not 
Ours,'  in  whidi  is  indoded  propinty  and  assets 
belonging  to  EUers  Sbisic  House,  bankrupt,  and 
its  other  BubaidiarieS)  and  these  have  been  dis- 
posed of  and  the  proceeds  thereof  taken  and 
converted  hy  defendant,  so  that  without  ac- 
counting for  the  true  and  actual  sales  value 
of  the  property  bo  taken,  realised  by  Oregon 
Eilers  Music  House,  property  and  assets  be- 
longing to  this  plaintiff  and  to  Silers  Muafe 
House,  bankrupt,  to  die  amount  of  many  thon- 
sands  of  doUara  hara  been  taken  and  sold,  and 
property  and  assets  which  ought  to  have  beat 
and  were  the  property  of  this  trustee,  plain- 
tiff herein,  have  been  boIA  and  the  proceeds 
appropriated  and  converted  to  the  use  of  the 
defendant  without  accounting  therefor,  and 
that,  so  far  as  plaintiff  can  now  state,  the  facts 
and  information  thereof  being  within  the  pos- 
session of  the  defendant,  and  not  of  this  plain- 
tiff, the  amennt  thereof  at  acquisition  valua 
only  ia  In  excess  of  ^000;  and  perhaps  more. 

"XVII.  That  in  the  course  of  the  transac- 
tions of  the  bnsinesB  of  Oregon  Eilers  Music 
House  since  the  bankruptcy  of  Eilers  Music 
House  there  have  been  suffered  and  permitted 
and  allowed  to  be  levied  and  remain  undis- 
charged, undefended,  and  unsatisded  attachment 
autts  in  this  court  in  the  name  of  the  North- 
em  Trust  Company,  Anna  K.  Smith,  and  C 
K.  Smith  as  plaintiffs  against  the  defendant 
in  the  sum  of  approximately  $1,500,  and  also 
another  in  behalf  of  the  First  National  Bank  of 
Kingsburg  as  plaintiff  against  the  defendant 
in  the  Buro  of  approximately  $5,000,  and  fur- 
ther suits  and  attachments  are  threatened. 

"XVIII.  That  In  the  course  of  the  transac- 
tion of  said  business  for  a  similar  period  the. 
lease  under  which  Oregon  Eilera  Music  House 
was  occupying  the  property  and  premises  for- 
merly occupied  by  Silers  Music  House  became 
the  subject  of  litigation  in  tliis  court  at  the 
instance  of  the  lessors,  Maegly  &  Tichnor,  and 
such  proceedings  had  that  a  Terdict  was  given 
and  a  judgment  theraoa  rendered  againat  thia 
defendant  and  in  favor  of  said  leasora  rcqoirinc 
the  surrender  of  aaid  premisea  and  the  termina- 
tion of  aaid  lease,  and  that  in  the  piano  busi- 
ness a  permanent  abode  and  location,  and  par- 
ticularly in  the  Eilers  busineas  required,  was 
thus  destroyed,  and  the  officers  and  agenta  of 
Oregon  Eilera  Muaic  House,  separately  and 
distinct  from  Eilers  Music  House  and  aa  an 
^dependent  Institution,  Iiave  claimed  the  right 
to  enter  into  and  ei^age  and  have  entered  into 
and  engaged  upon  a  neiw  lease  at  a  new  Jog&- 
tion  at  new  rates  of  rent,  thereby  incurrinc 
new  and  additional  obligations  to  the  farther 
liability  of  ssid  defendant  and  without  the 
consent  and  against  the  interests  of  this  piain- 
tifl  as  trustee  of  Eilers  Music  House,  bank- 
rupt, and  aa  a  stockholder,  that  as  a  result 
the  premises  aforetime  occupied  have  passed 
to  Bush  &  Lane  Piano  Company,  coupetitora 
in  the  piano  trade  and  buainess. 

"XIX.  That  the  transfer  of  asseU,  to  wit, 
piano  instrument  contracts  and  paper,  to  rel- 
ativcB  and  favored  employes  in  numerous  and 
very  large  amounts,  have  been  permitted  and 
are  being  done  and  transacted  now  and  ever 
since  the  fall  of  1818,  so  that  much  of  the 
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current  prune  paper  representins  transactions 
hu  been  handed  over  to  said  relatives  and  fa- 
vored empIoT^s  in  m(Ai  way  and  manner  as  to 
subject  tbe  defendant  to  large  sacrifices  and 
loss  and  to  tbe  prejudice  of  Its  business  and 
tbe  maintenance  of  its  credit. 

"XX.  That  in  the  course  of  basiness  as  con- 
ducted and  u  aflectlnK  the  interest  of  this 
plaintiff  and  of  Bilera  Mnrie  House,  bankrupt, 
tbe  defendant  disposes  of  piano  and  instm- 
ment  stock  at  low  fignres  to  get  money  for  its 
business  operation,  and  in  return  therefor  pays 
high  rental  value  for  such  piano  and  instru- 
ment stock  so  disposed  of  by  way  of  avoiding 
usury  laws  while  the  money  so  obtained  is  be- 
ing used  by  It,  the  said  pretended  rental  be- 
ing in  lien  of  interest;  then  it  rebuys  or  maVes 
repurchases  of  said  pianos  when  needed  for 
delivery  to  eastomers  when  it  dees  makk 
straight  customer  sales;  that  in  ao  doing  de- 
fmdant  gradually  depletes  piano  and  in- 
Btmment  sto^  bowsoover  obtained  and  pos*- 
aessed  by  defendant,  and  piles  up  against  it- 
self large  and  unnecessary  expense  and  loss, 
to  tiie  detriment  of  plaintiff's  interest  and  the 
interest  of  the  bankrupt  Eilers  Music  Hoase. 

"XXI,  That  the  management,  direction,  con- 
trol, and  superrisioD  of  Bilers  Music  House 
by  Hy  J.  iniers  and  agents  and  officers  thereof 
acting  in  aid  and  assistance  of  Urn  and  at  his 
direction  brought  Bllers  Bfhsic  House  into 
bankrupt  condition  and  all  of  its  subsidiaTtes 
and  auxiliary  corporations  to  pliysical  Impair^ 
ment  and  &iancial  disaster,  and  the  manage- 
ment and  control  of  Oregon  Vlilers  Music  House 
as  it  ia  now  being  conducted  and  has  been 
conducted  in  the  same  way  and  manner  as 
GiOers  Music  Hoose  is  under  and  by  the  man- 
agement, direction,  control,  and  supervision  of 
Hy  3.  Bners,  and,  If  allowed  to  continue,  will 
accomplish  the  Impairment  and  dissipation  of 
Its  hasets  and  <resu]t  In  flnsndat  disaster 
thereto. 

"XXn.  That  large  and  various  sums  of  mon- 
ey are  dee  or  about  to  become  due  or  daimed 
to  be  dse  from  Oregon  Bilers  Music  House  and 
various  persons,  iqiwardH  of  $40,000  or  there- 
aJ>out8,  bnide  current  bills,  and,  so  far  as  this 
j'laintiff  now  knows  or  is  advised,  there  is  not 
sufficient  money  to  meet  tbe  same,  that  the 
estate  of  Eilers  Music  House  will  suffer  dam- 
age, loss,  and  Irreparable  injury,  and  such 
damage,  loss,  find  irreparable  injury  .win  o<s 
CTT  If  Orogon  miars  Hurie  House  in  Its  pres- 
ent relatiotts  with  Bilers  Mnsk:  Hoase  and 
the  property  and  assets  thereof  is  permitted 
to  be  and  remain  and  continue  to  do  business 
in  the  way  and  manner  the  same  is  being  done 
and  conducted,  and  that  said  Oregon  Eilers 
Music  House  is  in  imminent  danger  of  insol- 
vency unless  this  court  protects  the  property 
thereof  and  conserves  and  protects  the  inter- 
ests of  tiie  stockholders  and  creditors  therdn. 

'^Xlll.  Uoreover,  the  property  and  assets 
of  Oregon  Bilers  Music  Honae  and  ^parently 
in  possession  of  the  defendant  are  virtual- 
ly and  actually  and  in  fact  and  substance,  al- 
though in  a  different  came,  the  property  and 
assets  of  Eilers  Music  House,  the  bankrupt, 
although  in  the  apparent  possession  of  tbe 
defendant,  and  the  property  thus  held  and  con- 
trolled is  in  danger  of  being  lost  and  mate- 
rially injured  and  impaired  and  has  been  im- 
pured  and  is  being  impaired,  ii^red,  and  -lost. 


so  that  the  creifitors  of  Eilers  Music  House 
are  being  deprived  of  thetr  Just  proportion  of 
its  assets,  and  so  that  the  stockholders  and 
creditors  of  Oregon  Bilers  Music  House  are 
about  to  be  deprived  of  their  just  proportion 
of  what  ought  to  be  paid  toward  the  debts  and 
liabilities  of  either  of  said  corporationa. 

"XXIV.  That  this  pUIntiff  has  applied  to  the 
bankruptcy  court  before  Its  referee  slttinc  for 
the  necessary  ordera  to  obtain  reUaf;  tlie  or- 
ders were  granted,  but  the  same  have  up  to 
this  time  been  disobeyed  and  not  complied  with; 
that  said  orders  are  many  and  various  and 
were  given  sometimes  by  the  referee  upon  the 
bearing  in  banknqitcy,  sometimes  by  one  of 
the  district  judges,  bat  in  no  instance  have  said 
ordgrs  been  fuUy  complied  with,  nor  the  books, 
papers,  assets,  and  property  Uierein  required 
to  be  produced  given  over  to  the  enstody  of 
this  plaintiff  or  to  the  referee  of  said  court 
in  bankruptey,  and  so'  this  plenary  suit  is 
brought  for  the  purposes  of  arresting  and 
terminating  the  manner  and  methods  engaged 
-upon  by  the  officers  and  agents  of  Or^on 
Eilers  Music  House  in  obstructing  the  admi^s- 
tration  of  tbe  estate  in  bankruptcy  of  Eilers 
Huaic  House  and  its  subsidiary,  auxiliary,  and 
allied  corporations  as  part  of  one  system,  and 
this  plaintiff  alleges  that  without  relief  proper 
to  be  granted  herein,  if  the  officers  and  agents 
of  Or^on  Eilers  Music  House  and  the  de- 
fendant are  allowed  to  continue  in  the  way 
and  manner  they  have  been  doing,  there  is  no 
way  that  speedy,  adequate,  complete,  and  prop- 
er relief  can  be  had  than  by  this  court  ap- 
pointing a  receiver  to  take  charge  of  said 
business  in  the  interest  of  all  persons  concern- 
ed, and  that  pending  the  adjudication  and  de- 
termination of  the  matters  and  things  herein 
complained  of  to  prevent  waste,  tmpairment, 
diasipation,  and  loss  a  receiver  of  this  court 
should  be  Immsdistely  appointed  and  put  in 
possession." 

Defendant  moved:  (1)  To  atilk«  this  com- 
plaint from  the  flies  as  sham  and  frlvoions; 
and  (2)  to  strike  out  paragrapbs  IX  to 
XXIII,  inclnslve.  An-  tbe  Teason  tbat  they 
staled  mere  conclusions  of  law,  and  not 
facts.  Tbese  motions  were  ovemtled,  and 
on  hearing  befnre  the  presiding  Judge  the 
defendant  interposed  a  demurra:  uiwn  three 
grounds:  (1)  Defect  of  parties  -defendant; 
(2>  that  several  cansea  of  suit  had  been  Im- 
propo-ly  united;  and  ^  Out  the  onnplabit 
did  not  state  fftcts  mflBdent  ta  conatltate 
a  cause  of  suit  against  defesidant. .  Haa  de- 
murrer  being  overruled  upon  a  bearing  there- 
of before  the  presiding  Jndge,  defendant  an- 
swered, putting  in  lasne  all  the  aUegatioos 
of  the  complaint  material  to  be  considered 
here,  and  the  salt  came  on  tot  trial  before 
Hon.-  0.  U.  Oantenbein,  whose  departmoit 
was  a  different  one  from  that  of  the  presid- 
ing jDdge,  Hon.  O.  W.  Stanton,  bOEore  vrtiom 
the  varions  nioti<ms  and  the  demurrer  had 
been  aigued  prerloiuily. 

After  the  plaintiff  had  been  examined  and 
before  the  oonclnsion  of  the  teetimony  on  be- 
half of  plaintiff,  defendant's  coonsel  moved 
tbe. court  for  a  dismissal  of  the  case  <m  the 
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ground  that  tbe  complaint  did  not  state 
facts  safBdect  to  constltate  a  cause  of  salt, 
and  that  the  court  was  wlthont  jurisdiction 
to  appoint  a  recelTcr,  which  motion  was  sus- 
tained, and'  a  decree  entered  accordingly, 
from  whldi  decree  plaintiff  appeals. 

W.  a  Bristol,  of  Portland  (F.  E.  Grigsby, 
€f  Portlaiid,  on  the  brief),  for  aK»llant 

BUUer  Mnrdocii,  of  Portland  <Balph  B. 
Dunlway,  of  Pwtland,  on  the  brief),  for  re- 
spondent. 

McBRIDB,  J.  (after  stating  the  facta  as 
abore).  Much  of  plalntlfTs  brief  Is  token  up 
with  an  argument  attempting  to  show  that 
the  judge  who  tried  this  case  had  no  right 
to  pass  upon  the  sufficiency  of  the  complaint 
after  tbe  presiding  Judge  had  overruled  a 
demurrer  based  upon  the  ground  of  insuffl- 
dency ;  and  the  confusion  which  might  arise 
from  the  action  of  the  Judge  of  one  depart- 
mmt  in  overmllng  the  decision  of  another 
departmoit  upon  the  same  question  and  In 
the  same  case  Is  particularly  emphasized. 
Whether  such  a  course  Is  precluded  as  a  mat- 
ter of  law  or  is  merely  a  rule  of  comity  be- 
tween Judges  ot  different  departments  of  the 
same  court  Is  a  datable  question,  but  one 
which  we  are  not  here  called  upon  to  decide. 

If  tbe  complaint  does  not  state  facts  snffi- 
dent  to  constitute  a  cause  of  suit,  this  court 
upon  appeal  will  not  send  the  case  back  to  be 
tried  because  the  Judge  in  the  court  below 
acted  Irregularly  in  so  holding,  In  opposition 
to  a  previous  holding  to  the  contrary  by  the 
presiding  Judge  who  passed  upon  the  demur- 
rer. And,  on  the  contrary,  if  the  Judge  of 
the  department  before  whom  the  case  was 
heard  erred  in  granting  a  nonsuit  upon  the 
ground  that  tbe  complaint  does  not  state 
bets  aaffident  to  ccmstitute  a  cause  of  suit 
against  the  defendant,  this  court  will  send 
tbe  case  back  for  trial. 

[1]  The  complaint  the  substance  of  which 
we  have  givoi  is  somewhat  discursive,  con- 
taining many  unnecessary  allegations,  and 
comes  dangerously  close  to  being  a  mere 
"fishing  bill,"  which  courts  will  usually  dis- 
miss; but,  taken  as  a  whole,  we  think  it  ap- 
pears th^efrom  that  d^endant  is  and  has 
always  bem  a  mere  dummy  or  substitute 
corporation  and  nothing  more,  than  an  agent 
of  the  bankrupt;  that  ite  property  and  as- 
sets are  and  always  have  been  legally,  or  at 
least  equitably,  the  property  of  the  bank- 
rupt ;  and  that  such  prot>erty  is  in  danger  of 
being  dissipated  and  fraudulently  made  away 
with,  to  the  Injury  and  depletion  of  the  bank- 
rupt's estate  and  to  the  detriment  of  its 
ereditors.  If  these  facts  can  be  clearly  made 
to  appear,  and  the  evidence  in  that  respect 
ought  to  be  coavinoinB  and  satluCactory,  the 
court  has  the  power  and  it  Is  its  dut7  to  ap- 
point a  receiver  and  require  a  marshaling 
of  such  aeaets,  to  the  same  extent  that  it 
might  do  vpoa  a  creditors'  hlU  had  not  bank* 
rnptcy  Intervened.  We  base  the  rls^t  of  the 


trustee  in  bankrtqitcy  to  Utog  eudi  suit 
subdivision  "e"  of  section  70,  Bairimiptcr 
Act  of  1896,  which  is  as  follows: 

"The  trustee  may  avoid  any  transfer  by  tbe 
bankrupt  of  Ms  property  which  any  creditor 
of  such  bankrupt  might  have  avoided,  and  may 
recover  the  property  so  transferred,  or  its  val- 
ue, from  tbe  person  to  whon^lt  was  transfer- 
red, unless  he  was  a  bona  fide  holder  for  valne 
prior  to  the  date  of  the  adjudication.  So^t 
property  toay  be  recovered  or  its  value  collect- 
ed from  whoever  may  have  received  it,  except 
a  bona  fide  holder  for  value.  For  the  purpose 
of  Buch  recovery  any  court  of  bankruptcy  as 
hereinbefore  defined,  and  any  state  court  wludi 
would  have  had  jurisdiction  if  bankruptcy  bod 
not  intervened,  i^all  have  concurrent  JorisAc- 
tion."    (U.  S.  Comp.  St  {  96M). 

[2]  Taking  the  complaint  by  Its  four  cor- 
ners and  rejecting  many  needless  allegations, 
we  find  that  it  in  effect  alleges  that  the  de- 
fendant corporation  Is  In  fact  a  mere  ageot 
of  the  bankrupt,  having  no  assets  of  its 
own,  but  doing  business  upon  the  assets 
of  the  bankrupt  and  as  a  trustee  of  tbe 
bankrupt,  that  Its  pretended  assets  are  In 
fact  the  assets  of  Eiiers  Uusic  House,  and 
that  it  is  fraudulently  disposing  of  and  scat- 
tering them  in  such  a  way  tliat  they  will  be 
lost  to  the  bankrupt  estate.  It  is  true  tiiat 
the  term  "fraud"  or  "fraudulently"  Is  not 
used  in  the  complaint,  but  It  is  not  necessary 
that  it  should  be.  where  the  facts  set  fortb 
show  acts  which  are  necessarily  fraudulent. 
It  may  weU  be  that  the  tesChuony  of  plain- 
tiff's first  witness  was  not  such  as  to  Indicate 
that  plaintiff  had  a  very  strong  case.  How- 
ever, we  are  not  dealing  with  the  testimony, 
but  with  the  ruling  of  the  court  on  the  plead- 
ings. Tba  testimony  was  not  oompleted,  and 
we  will  not  ctmslder  for  any  purpose  that 
which  had  been  received  when  Om  court  de- 
clined to  hear  plaintiff  further. 

t3]  The  fact  that  some  proceeding  bad 
been  attempted  In  the  United  States  District 
Court  to  get  an  accounting  as  to  these  aliased 
assets  la  of  no  moment  In  this  case. '  What- 
ever that  proceeding  was,  it  does  not  appear 
to  have  been  a  suit  to  marahal  assets,  and 
there  Is  no  plea  here  that  there  was  a  suit 
or  any  other  proceeding  against  this  defotd- 
ant  pending  when  the  present  suit  was  Insti- 
tuted. Th^  action  of  the  court  below  appears 
to  have  been  based  largely  upon  an  unfortu- 
nate remark  of  couns^  for  plaintiff,  who  In 
response  to  a  question  by  the  court  said,  "This 
is  a  suit  to  have  a  receiver  appointed." 
While  this  statement  was  partly  tma,  It  Is 
evident  from  an  inspection  of  the  complaint 
and  the  relief  therein  prayed  for  that  it  was 
not  the  only  object  of  the  proceedli^.  It  la 
evident  that  the  Intent  of  the  suit  was  to 
uncover  and  compel  defoidant  to  disclose  al- 
ibied assets  of  tbe  bankrupt,  and.  when  bo 
dlsdosed,  to  place  them  in  the  hands  of  a  re- 
ceiver so  that  they  might  not  ba  dissipated 
w  misappUad. 
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[4]  WbUe  the  complaint  does  not  disclose  a 
case  which  wonld  hare  justified  a  court  in 
appointing  a  recefTer  pendente  lite,  we  are  of 
the  opinion  that  It  does  state  facta  suffldeut 
to  enable  plaintiff  to  invoke  the  aid  of  a 
eonrt  of  eanity  In  order  to  diacover  and  mar- 
shal concealed  asset»  of  the  bankmpt,  and 
that  the  circuit  court  was  In  error  In  dis- 
missing the  suit.  The  decree  will  be  re- 
Tereed,  and  the  cause  remanded,  with  dlrec- 
ttons  to  proceed  with  the  bearing. 


BUItNlfllTF,  C.  J. 
BIS,  3J^  ooncor. 


and  BfiNBON  apd  HAB- 


8TATE  V.  TURNBOW. 

(Sopreme  Court  of  Oregon.    Teb.  IS,  1921.) 

1.  Criffliaal  law  <t=»5l  I  (2)-— To  corroberate  ao- 
compllcfl  BO  drcumstaace,  staadlng  aloae, 
aeed  tend  to  oonneet  defendant  with  orlae. 

.  For  the  fiorroboratioD  of  an  accomplice,  re- 
quired by  Or.  Ii.  I  1640,  for  conviction,  It  Is 
enough  ^t  all  the  corroboretinK  circamBtanc- 
es  combhied  tend  to  connect  defendant  with 
th»  crime,  though  none  of  them,  standing  alone 
and  in  Itself,  does  so. 

2.  Criminal  law  ^822(1)  —  Instraotlon  not 
yrejadlcial  when,  oonsldering  charge  aa  whole, 
the  Jary  should  not  have  been  milled. 

Though  an  instruction  should  have  been 
more  qiecific  and  was  not  technicallr  correct, 
7et  it  cannot  be  said  as  matter  of  law  to  have 
been  prejudldal,  where  the  ixaj  should  not 
have  been  ndsled  Uierebr  when  ctmstmed  with 
the  other  instmetiona  and  considered  with  the 
whole  chaise. 

S.  Jrfgn  «s»5l(2)— OkJaeUon  ta  rtlsiaalKloa- 
tloa  of  JariH  shoaM  ba  aaia  at  tine  of  arga- 

Objectkm  to  a  judge  of  the  Supreme  Court 
aa  disgnaUfied  to  sit  In  a  caae  should  be  made 
at  argument  of  case,  and  not  for  first  time  in 
petition  for  rehearing. 

4.  Jsdges  «»47(l)— Not  dlsqaalMed  to  aK  In 
Saprame  Court  beoaaaa  Attoraay  Gaaoral  M 
time  ol  trial  below. 

A  judge  la  not  diaqnallfled  to  sit  at  hearing 
of  criminal  caae  in  Supreme  Court  because  he 
waa  Attomer  General  at  time  of  trial  below, 
and  'niien  appeal  was  taken,  he  not  having  par- 
ticipated in  such  trial,  nor  undertaken  to  ap- 
pear in  the  case  on  appeal,  and,  under  Or.  L. 
i  2T73  at  aeq.,  an  Attomej  General  having 
nothing  to  do  with  saeh  a  trial  noleas  directed 
Ij  the  Governor,  and  his  appearing  in  aucli  a 
case  in  the  Supreme  Court,  in  the  absence  of  a 
ipedal  request,  being  a  matter  in  bis  sole  dis- 
cretion. 

En  banc. 

Appeal  from  Circuit  Court,  Union  County; 

3.  W.  Snowies,  Judge. 

On  petition  tor  rehearing.  Denied. 
For  former  opinion,  see  193  Pac.  486. 


Cochran  A  EnmbarOt  of  La  Grande,  ftr 

appellant. 

John  S.  Hodgin,  XHsL  AVy^  at  la  Orand^ 

for  the  SUte. 

JOHNS,  J.  This  case  was  aflBirmed  Novem- 
ber 23,  1920,  In  an  opinion  written  by  Mr. 
Justice  Brown,  and  reported  In  193  Pac  486. 
Attorneys  for  the  appellant  vigorously  con- 
tend: First,  that  the  testimony  of  the  accom- 
plice, Kathryn  Moss,  .was  not  8u£Scientiy  cor- 
roborated to  sustain  a  conviction;  second, 
that  instructions  Nos.  14,  15  and  16  were  er- 
nmeous;  and,  third,  that  Justice  Brown 
was -not  qualified  to  sit  by  reason  of  the  fact 
that  he  was  Attorney  General  of  the  state 
at  the  time  the  appeal  was  perfected. 

[1]  The  state's  case  is  founded  wholly  upon 
circumstantial  evidence  and  a  detail  of  the 
facta  which  surrounded  and  led  to  the  com- 
mission of  the  crime,  together  with  what  was 
said  and  done  by  the  accomplice  and  the  de- 
fendant immediately  after  Its  commission. 
Appellant's  counsel  segr^ate  each  particular 
fact  and  circumstance  from  the  others  and 
adroitly  point  out  that  such  particular  fact 
or  circumstance  does  not  tend  to  corroborate 
the  testimony  of  Eathryn  Moss.  It  may  be 
true  that  for  such  purpose  no  one  of  them, 
standing  alone,  would  be  sufficient  to  comply 
with  the  statute. 

Section  1540,  Or.  L.,  enacts: 

"A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accon^lice,  unleaa  he  be  corroborat- 
ed by  such  other  evidence  aa  tends  to  connect 
the  defendant  with  the  commission  of  the  crime, 
and  the  corroboration  ia  not  sufficient  if  it 
merely  show  the  commission  of  the  crime,  or 
the  drcnmatancea  of  the  comndsslon." 

This  does  not  mean  that  each  particular 
fact  or  drcnmstance,  standing  altme  and 
within  Itself,  must  be  corroborating  evidence 
which  would  "tend  to  connect  the  defendant 
with  the  commission  of  the  crime,"  but  that 
from  all  of  them  combined  there  most  be 
stdBdent  corroborating  evidence  for  that 
pnri)ose. 

By  Instruction  No.  9  the  Jury  was  t<dd: 

"If  you  entertain  any  reasonable  doubt  as 
to  any  £sct  or  element  necessary  to  constitnte 
tiie  guilt  of  the  defendant,  it  is  your  sworn  dnt? 
to  give  him  the  benefit  of  the  doubt  and  return 
a  Ter^  of  not  guilty." 

InstrucUou  No.  12  ia  as  ttHUswat 

"It  is  the  law  that  the  defendant  cannot  be 
convicted  in  this  case  upon  the  testimony  of  an 
accomplice,  even  though  you  believe  her  testi- 
mony to  be  true.  •  •  •  Under  the  law,  the 
corroborating  evideiice,  to  be  sufficient,  must 
be  as  to  some  material  matter,  and  must  tend 
to  connect  the  accused  with  the  commission 
of  the  crime.  •  •  *  If  you  find  that  there  la 
such  other  testimony,  upon  a  material  matter, 
tending  to  connect  the  defendant  with  the 
commisaicm  of  the  crime,  and  does  not  merdy 
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•how  the  tommisBioi]  of  the  crime,  or  the  dr- 
cumstancefl  of  the  commission,  then  it  will  still 
be  your  doty  to  find  the  defendant  not  guilty, 
unless  you  further  believe,  from  all  the  evi- 
dence in  the  case,  beyond  a  reaBonable  doubt, 
that  the  defendant  is  gaUty  aa  charsed." 

The  testimony  of  the  snrrounding  facts 
and  circumstances  was  admissible,  after 
which  It  then  became  a  question  of  fact  aa 
to  whether  It  did  "tend  to  connect  the  de- 
fendant with  the  commission  of  the  crime." 
The  Jury  found  the  defendant  guilty,  and 
there  Is  evidence  to  support  the  verdict 

[2]  Complaint  Is  made,  in  particular,  to  the 
giving  of  defendant's  Instruction  No.  15  aa 
modifled  by  the  court.  It  should  liave  been 
more  specific,  and  as  given.  It  was  not  tech- 
nically correct;  but,  when  construed  with 
the  other  Inatructlons  and  considered  Vflth 
the  entire  charge,  the  jury  should  not  have 
been  misled,  and  we  cannot  say,  as  a  matter 
of  law,  that  It  was  prejudicial. 

By  other  and  diftereut  instructions  the 
jury  was  told  Uiat,  to  be  sufficient,  the  cor- 
roborating evidence  "must  be  as  to  some 
material  matter,  and  must  tend  to  connect 
the  accused  with  the  commlaslon  of  the 
crime." 

[S,  4]  The  abstract  and  brief  of  appellant 
were  filed  October  2,  1920,  and  at  that  time 
Justice  Brown  was  Attorney  General.  He 
assumed  bis  duties  as  a  m^nber  of  ttils  court 
on  October  14,  1920,  and  it  is  true  that  he 
sat  at  the  hearing  ea  banc  In  Pendleton  and 
wrote  the  opinion  In  this  case.  It  Is  also 
true  that  no  objections  of  any  kind  were  ever 
made  until  the  petition  for  rehearing  was 
filed.  Although  he  wrote  the  opinion,  yet 
when  It  was  handed  down  It  was  not  the 
opinion  of  Justice  Brown  alone.  It  became 
the  unanimous  decisiou  of  this  court  To 
become  effective,  such  objections,  if  any, 
should  have  been  made  at  the  time  of  the 
argument  Be  that  aa  It  may,  there  Is 
nothing  In  the  record  which  would  dis- 
qualify Justice  Brown.  There  Is  a  marked 
difference  betv/een  the  official  duties  of  the 
Attorney  General  of  the  United  States  and 
those  of  the  Attorney  General  of  the  state  of 
Oregon.  The  authorities  cited  by  appellant's 
counsel  are  all  cases  construing  the  powers 
and  duties  of  the  United  States  Attorney  Gen- 
eral. Under  the  federal  statute,  he  has  the 
direct  control  and  supervision  of  all  prosecu- 
tions by  the  government  Likewise  It  is  his 
duty  to  instruct  the  United  States  district  at- 
torneys, and  It  is  their  duty  to  follow  his 
Instructions,  in  criminal  proceedings  by  the 
government.  Under  our  statute,  unless  di- 
rected by  the  governor,  the  Attorney  Gen- 
eral has  nothing  whatever  to  do  with  the 
trial  of  a  criminal  case  In  the  lower  court 
Section  2773,  Or.  L.,  defining  the  duties  of 
Attorney  General,  among  other  things,  pro- 
vides: 


"He  ^all  appear,  commence,  prosecate  or 
defend  for  the  state,  all  causes  or  proceedings 
in  the  supreme  court  hi  which  the  state  is  a 
party  or  interested,  when  In  his  discretion  the 
same  be  necessary  or  advisable,  and  he  shall 
when  requested  by  any  state  officer,  board  or 
commission,  appear,  commence,  prosecute  or 
defend  any  action,  aidt,  matter,  cause  or  pro- 
ceeding in  any  court  In  which  the  state  la  a 
party  or  has  an  interest" 

The  Attorney  General  had  noQilng  to  do 
with  the  trial  of  the  case  in  the  court  below; 
and,  in  the  absence  of  a  special  request  tbe 
question  as  to  whether  be  shall  ai^ear  In 
this  class  of  cases  in  this  court  Is  a  matter 
in  the  sole  discretion  of  that  officer,  and 
there  Is  no  claim  or  pretense  that  he  ever 
undertook  to,  or  did,  exercise  that  right 
Moreover,  the  remaining  members  of  this 
c-ourt  are  satisfied  that  the  defendant  had  a 
fair  trial,  that  there  Is  no  prejudicial  error 
In  the  record,  and  that  the  Jodgmant  sbonldl 
be  affirmed. 

The  petition  Ig  denied. 


WILLIAMS  V.  INGLE. 
(Supreme  Court  of  Oregon.  Feb.  Iff,  19Sa.> 

1.  Pleading  is=»3l7(2)  ~  Action  by  boyer  for 
breach  of  coatraot  held  to  sound  in  tort  aad 
not  to  be  one  on  an  "aocoant" 

An  action  by  the  buyer  of  a  hotel  for  the 
seller's  breach  of  contract  which  stipulated  that 
the  heating  plant  would  be  in  good  order,  the 
premises  dean,  and  the  bedding  and  linens  In 
order,  is  one  sounding  in  tort  and  not  an  action 
of  account;  consequently  the  buyer  could  not 
be  required,  under  Or.  L.  {  84,  to  give  a  detail- 
ed statement  of  the  items  sued  on,  the  section 
beisg  applicable  only  to  actions  of  account  and 
tbe  term  "account^*  referring  to  items  of  debit 
and  credit  arising  out  of  tbe  performance  of 
the  contract  (citing  Words  and  Phrases,  "Ac- 
count"). 

2.  Salee  «=24&— "Warranty"  deflaed. 

A  "vrarranty"  is  the  obligation  by  irtdcb  me 
contracts  to  defend  another  in  some  action  to 
be  instituted  against  him  or  an  ogreament  col- 
lateral to  the  main  purpose  of  the  contract  or 
a  more  or  leas  unqnallfied  promise  of  indemaitr 
against  a  failure  in  the  performance  of  a  term 
m  the  contract 

[Ed.  Note^For  othw  deflnitioiis,  see  Words 
and  Phraaee,  First  and  Second  Beriea,  War- 
ranty.] 

3.  Sales  ^=>4ZA — Reliance  upon  warrant  aeed 
not  be  pleaded  where  the  warranty  Is  as  to 
future  pBTfonnance. 

The  rule  that  it  la  necessary  to  allege  re- 
liance on  and  deception  by  the  warranty  plead- 
ed, while  applicable  to  a  warranty  of  present 
quality  of  article  sold,  because  negativing  buy- 
er's acceptance  with  knowledge  of  defects,  is 
inapplicable  to  a  case  where  the  warranty  al- 
leged is  tbe  seller's  repreeentation  that  be  will 
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perform  some  act  tn  the  future; '  io  no  pleading 
of  reliance  open  tbe  warrant?  was  reqoirecl 
where  the  warrantr  pleaded  was  t^t  the  teller 
of  ,a  betel  lease  and  famitnre  and  fixtures,  on 
delivery  of  the  proper^  some  ten  daye  after 
the  sale,  "shall  have  the  •  *  *  property  in 
good  clean  condition,  •  •  and  that  the 
•team  heating  and  hot  water  plant  *  •  * 
are  In  good  operating  condition  at  the  time  aaid 
vendee  takes  possession." 

4.  Pleading  «=9237(6)— AHowaaoe  of  aaiend- 
■Mt  aasBTtlNi  ralUiwa  m  wamuily  af  taller 
aet  errtr. 

In  an  action  by  the  buyer  for  breach  of 
the  aeller's  agreeniat  for  a  sale  of  hotel,  which 
■tipnlated  that  the  heating  plant  was  Sa  good 
order,  it  was  not  Improper  to  allow  an  amend- 
ment of  the  complaint  arerrlng  the  bnyer's  re- 
liance on  the  warranty,  for  Or.  L.  f  97,  declares 
tlmt  no  variance  shell  be  deemed  material  un- 
less actnally  misleading,  while  section  tiS  pro- 
vides that  when  the  variance  is  not  material 
the  conrt  may  direct  either  the  fact  to  be 
ioond  according  to  evidence  or  an  immediate 
amendment;  it  being  obviona  that  the  buyer  did 
relj  on  the  warranty. 

5.  SalM  «=942»-Bayer  hm  •laettoR  ta 
keep  property  and  rmvar  danagt*' 

Where  the  seller  of  a  hotel  agreed  that  the 
heating  plant  was  in  good  order,  etc.,  the  buy- 
er, after  going  into  posaseseion,  may  elect  to 
keep  the  property  and  recover  damages,  al- 
though the  heating  plant,  etc.,  was  not  In  good 
order. 

6.  Sales  «=9445(4)— QaMtlon  whether  beating 
plaat  of  hotel  was  In  good  order  held  for 
lory- 

Though  defects  in  heating  plant  of  hotel 
were  not  discovered  immediately  on  transfer  of 
possession,  yet,  where  the  boiler  tubes  were, 
a  few  weeks  later,  found  to  be  exceedingly 
mBty,  that  fact  is  snfflcient  to  take  to  the  jury 
the  question  whether  the  plant  waa  in  good 
order  at  the  time  of  the  sale. 

7.  Appeal  and  error  «=9lOOI(l)— Finding  of 

Jury  conclusive. 
Fact  finding  of  the  jury  supported  by  the 
evidence  is  condusive  on  the  appellate  court. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomali 
OouDty;  J.  P.  Kavanaugh,  Judge. 

Action  by  S.  C.  Williams  against  J.  W. 
Ingle.  From  judgment  for  plalntUC,  defend- 
ant appeals.  Affirmed. 

The  snbstance  of  the  complaint  Is  that  on 
July  2, 1918,  tlie  defendant  held  a  lease  upon 
a  hotel  in  Portland  and  at  that  time  entered 
Into  an  i^ireaiient  with  the  plaintiff  to  sell 
to  the  latter  the  lease,  together  with  the  fui> 
nttnre,  fixtures,  and  OQulpment  of  the  hotel. 
The  agreement  Is  In  writing  and  by  copy  la 
made  part  of  the  complaint,  the  defendant 
being  named  ttaerein  as  the  vendor  and  the 
plaintUf  as  the  v^dee.  It  contains  this 
■tipiilatlMi: 


"It  Is  further  agreed  that  tiie  said  Tender 
shall  have  the  said  mentioned  property  In  a 
good  clean  condition,  indoding  bedding,  linens, 
and  other  personal  property  hereinabove  men- 
tioned,  and  tfiat  the  steam  heating  and  hot  wa- 
ter plant  and  elevator  machinery  are  In  good 
operating  condition  at  the  time  said  vendee 
takes  possesBion." 

It  Is  stated  that  the  plaintiff  performed 
everything  obligatory  upon  him  under  the 
agreement  and  that  he  took  possession  on  July 
12,  191&  It  is  alleged.  In  snbstance,  that 
when  possession  was  surrendered  to  him  the 
bedding  and  linen  were  not  In  a  good  clean 
condition ;  that  the  steam  heating  plant  wan 
not  in  good  condition  or  In  condition  to  be  op- 
erated at  all;  and  that  the  defendant  had 
allowed  dirt  and  rubbish  to  accumulate  In 
the  basement  and  some  of  the  rooms  of  the 
bunding,  rendering  the  same  unfit  for  use  or 
occupancy  for  hotel  purposes.  It  Is  sold  that 
the  defendant  was  notified  of  these  defects 
and  that  he  refused  to  provide  against  them, 
on  account  of  which  the  plalntUf  was  t^Uged 
to  and  did  remedy  them,  and  In  so  doing  was 
necessarily  compelled  to  and  did  expend  a. 
total  of  $630.78.  He  also  says  that  because 
of  the  defendant's  breach  of  the  agreement  he 
lost  patronage  of  the  hotel  and  a  great  deal 
of  time  of  himself  and  his  employes  In  ren- 
ovating the  steam  heating  plant,  to  his  far* 
ther  damage  in  the  sum  of  $260. 

The  only  defense  Interposed  Is  a  denial  of 
the  whole  complaint  Prior  to  filing  his  an- 
swer the  defendant  d^anded  a  sworn  state- 
ment of  the  particular  Items  constituting  the 
damage  to  plalntifF  alleged  in  the  complaint. 
In  response  to  this  the  plaintiff  furnished 
a  bill  of  particulars,  reiterating  the  itemn 
mentUmed  in  the  complaint,  except  that  be 
segregated  the  repalra  <m  the  hot  wa^  sys- 
tem Into  two  amounts,  to  wit,  mason  work, 
$64.10,  and  repair  of  boiler,  $516.  He  item- 
ized the  special  damage  for  loss  of  patron- 
age into  four  particulars,  of  which  it  is  not 
necessary  to  take  further  notice  because  the 
jury  allowed  only  for  the  actnal  damages. 
A  farther  motion  was  made  before  answering 
to  require  the  plaintiff  to  make  the  bill  of 
particulars  more  definite  and  eertain,  but 
this  was  overruled. 

A  jury  trial  resulted  in  a  verdict  for  the 
plaintiff  for  $630.75,  being  the  exact  amonnt 
plalnUff  alleged  he  was  compelled  to  expend 
in  renovating  the  linen,  removing  mbblab 
from  the  hotel,  and  r^lrlng  the  heating 
system.  From  the  ensolng  judgm«it  the  de- 
fendant appeals. 

W.  T.  Hume,  of  Portland  (Qeorge  Bates 
and  E.  M.  Morton,  both  of  Portland,  on  the 
brief),  for  appellant 

F.  C.  Howell,  of  Portland  (Wilbur,  Spen- 
cer, Beckett  &  Howell,  of  Portland,  on  the 
brief),  for  respondent 
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BURNETT,  C.  T.  (after  statins  tlie  facta 
as  above^.  [1]  At  tlie  trial  the  defendant  ob- 
jected to  recelTlne  any  evidence  respecting 
the  Items  of  damages  claimed,  on  acconnt  of 
not  reoelTing  a  detailed  statemoit  of  the 
Items  sned  upon,  but  his  objection  was  over- 
ruled.  Section  84,  Or.  L.,  reads  thus: 

"A  party  mar  set  forth  In  a  pleading:  the 
items  of  an  account  therein  alleged,  or  file  a 
copy  thereof,  with  the  pleading  Terified  by  his 
own  oath,  or  that  of  his  agent  or  attorney,  if 
within  the  personal  knowledge  of  sndi  agent 
or  attorney,  to  the  effect  that  he  believeB  it  to 
be  true.  If  he  do  neither,  he  shall  deliver  to 
the  adverse  party,  within  five  days  after  a  de- 
mand thereof  in  writing,  a  copy  of  the  ac- 
connt, verified  as  In  thla  section  provided,  or  be 
predaded  from  giving  evidence  thereof.  The 
court  or  judge  thereof  may  order  a  further 
account  when  the  (me  filed  or  deUvered  Is  defec- 
tive." 

In  law  actions  under  onr  Code  of  ClvU 
Procedure  this  Is  the  only  authority  for  de- 
manding items  of  an  account.  This,  how- 
ever. Is  not  an  action  upon  an  account  It  la 
an  action  for  breacdi  of  a  contract  It  sounds 
In  tort.  The  term  "account"  refers  to  Items 
of  debit  and  credit  arising  out  of  perform- 
ance of  a  contract.  1  Words  and  Phrases, 
title  "Account"  Strictly  speaking,  the  defend- 
ant was  not  entitled  to  any  itemized  state- 
ment. There  was  no  error  In  receiving  evi- 
dence, therefore,  of  the  amount  of  damages. 

[2, 3]  The  bill  of  exceptions  abounds  In  as- 
signments of  error  predicated  upon  the  ac- 
tltm  of  the  conrt  In  refvising  to  compel  the 
plaintiff  to  elect  whether  he  deemed  the 
clause  of  the  contract  already  Quoted  a  rep- 
resentation or  a  warranty,  and  In  finally  in- 
Btmcting  the  jury  that  the  proceeding  was 
upon  a  warranty.  Coupled  with  this  also  Is 
an  exceptitm-  to  the  court's  allowing  the 
plaintiflT  to  amend  the  complaint  by  inter- 
lineation to  the  effect  that  In  entering  Into 
the  contract  he  relied  ui>on  the  provision  al- 
ready mentioned.  Warranty  Is  defined  In  40 
Cyc.  492,  in  these  terms: 

"The  obligation  by  which  one  contracts  to 
defend  another  in  some  action  which  may  be  in- 
stituted against  him;  an  agreement  which  refers 
to  the  subject-matter  of  a  contract,  but.  not 
being  an  essential  part  of  the  contract,  either 
the  nature  of  the  case  or  by  the  agreement 
of  the  parties,  is  collateral  to  the  main  purpose 
of  such  otmtract;  an  express  or  implied  state- 
ment of  something  which  the  party  undertakes 
shall  be  part  of  a  contract,  and  though  part  of 
the  contract,  yet  collateral  to  the  express  object 
of  it;  a  more  or  less  unqualified  promise  of 
indenmity  against  a  failure  in  the  performance 
of  a  term  In  the  cootract" 

In  the  opinion  of  the  writer,  the  complaint 
was  suffldent  without  the  amendment  In 
substance  it  showed  that  the  defendant  had 
agreed  to  deliver  the  property  in  question 
in  certain  condition,  but  that  be  failed  to 
perform  his  stipulation  In  that  respecf,  on 
acoonnt  <tf  which  the  plaintiff  was  comp^ed , 


'  to  Incar  axpensea  In  doing  wliat  tht  dsfMdr 
ant  bad  agreed  to  do  and  irtildi  was  e«Kn> 
tial  to  the  Vfoper  enjoymoit  of  tile  property 
within  the  contemplation  of  tba  partiei.  Ibe 
BtipulaOon  was  one  of  the  direct  and  prin^ 
pal  terms  of  the  contract,  part  of  the  con- 
tractual consideration  Inducing  the  plaintiff 
to  pay  the  price,  a  breach  of  whldi  would 
result  in  damagea  aa  for  a  viaAatltm  ot  a 
covenant.  The  defendant  had  prondsed  c«- 
taln  things  to  be  fulfilled  by  him  In  the  fu* 
tare,  to  wit,  on  delivery  of  the  property  some 
tm  days  afterwards.  Under  audi  circum- 
stances there  la  no  more  eccasloa  to  plead 
reliance  on  his  i^reement  In  an  action  of 
damages  for  Ita  breach  than  there  would  be 
If  he  were  sued  for  breadi  of  bis  promise  to 
pay  money  or  to  deliver  lumber  or  wheat  In 
certain  quantities. 

It  Is  said  in  Atdlene  NaUonal  Rank  t.  No- 
dlne,  26  Or.  53,  87  Pac.  47,  ttiat  where  a 
breach  of  warranty  In  the  sale  of  a  chattel 
is  set  np  It  Is  necessary  to  allege  that  Che' 
purchaser  relied  upon  the  warranty  and  was 
thereby  dec^ved.  The  same  doctrine  is 
tau^t  In  Feeney  &  Broner  Co^  t.  Stone,  SB 
Or.  S60,  171  Pac.  560,  174  Pac.  152.  In  both 
of  these  cases  the  seller  r^esmted  to  the 
buyer  that  the'  property  sold  had  certain 
present  qualities  and  not  as  her^  that  he 
would  perform  some  act  afterwards.  In  such 
a  state  of  facts  there  is  good  reason  for  the 
rule  that  the  purchaser  must  show  that  he 
relied  on  the  warranty ;  for,  If  he  knew  the 
goods  did  not  possess,  the  guaranteed  quality 
and  yet  accepted  them,  he  has  no  cause  to 
complain.  The  instant  case  Is  not  like  those 
mentioned,  end  they  are  not  applicable  to  the 
present  contention  In  the  matter  of  warranty, 

[4]  The  defendant  complains  that  without 
the  amendment  the  complaint  did  not  state  a 
cause  of  action.  Conceding,  without  decid- 
ing, that  the  excerpt  from  the  contract  al- 
ready quoted  was  a  warranty,  yet  In  our 
judgment  the  action  of  the  court  in  allowing 
the  amendment  did  not  prejudice  the  defend- 
ant. In  common  sense  the  purpose  of  the 
action  is  quite  apparent,  namely,  to  recover 
damages  for  the  failure  of  the  defendant  to 
perform  the  terms  of  the  agreement  by  him 
to  be  performed.  It  is  aald  In  sectttm  97,  Or. 
U: 

"No  variance  between  the  allegation  in  n 
pleading  and  the  proof  shall  be  deemed  materiai, 
unless  it  have  actually  misled  the  adverse  par- 
ty to  his  prejudice  in  maintaining  his  action  or 
defense  upon  the  merits.  Whenever  it  shall  be 
alleged  that  a  party  has  been  so  misled. 'that 
fact  shall  be  proved  to  the  satisfaction  of  the 
court  and  in  what  respect  he  has  been  misled; 
and  thereapon  the  conrt  may  order  the  pleading 
to  be  amended  upon  such  terma  aa  shall  be 
just" 

It  is  not  alleged  or  Intimated  In  any  man- 
ner that  the  defradant  was  misled  by  the  dif- 
ference between  the  allegations  of  the  com- 
plaint and  the  evidence.  There  waa  no  objefr 
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tlon  to  the  testimony  for  Incotopetuicy  or 
Imioaterlallty,  bnt  Mily  because  a  proper 
itemized  acconnt  Was  not  furnished.  From 
what  has  already  been  gald,  the  (Ejection  18 
of  no  moment,  and  hence  the  defendant  is  In 
no  dtnatiw  to  complain  on  that  point. 
Moreover,  In  sectit^  88  tbe  rola  Is  laid  down 
thus: 

"When  the  variance  is  not  material,  as  pro- 
Tide?  In  the  last  section,  the  coart  may  direct 
the  fact  to  be  found  according  to  the  e^ence, 
or  may  order  an  immediate  amendment,  with- 
ont  coats." 

To  be  matwial  On  varlanee  must  h&T« 
actnally  misled  the  defendant  to  Ills  prej- 
ndlce.  No  different  Cvldoice  was  required 
to  M^<wtw<n  the  action  or  defense  on  ac- 
count ot  the  aznoidineat  or  without  It,  so 
that  there  was  no  error  in  the  action  of  the 
court  in  that  respect 

[B]  It  is  asslsned  aa  errOT  that  no  evidence 
was  Introdnced  sbowlnv  tbe  rdiance  of  plain- 
tiff  upon  ttM  retHKaentatiui  made  by  defoid- 
ant  or  that  the  plalntlfl  was  deceived  there- 
by. So  tar  as  that  Is  concerned,  that  ex- 
ception might  be  - germane  to  tbe  auaidez^ 
atlon  of  tbe  case.  It  this  bad  be^  a  suit  to 
rescind  tbe  ocHitract  on  tbe  ground  of  fraud 
indudng  its  execntlw  on  the  part  of  tbe 
plaintiff.  This,  howevw,  la  a  case  where  the 
plaintiff  purchased  property  from  tbe  defend- 
ant on  certain  conditions  and  terms.  He  does 
not  seek  to  rescind  the  contract,  but  only  to 
recover  damages  for  Its  breadi.  He  baa 
elected  to  keep  the  property,  and  brings  him- 
self within  the  rule  approved  In  Feeney  ft 
Bremer  Co.  v.  Stone,  supra,  Quoted  from 
Douglass  Axe  Manufacturing  Oo.  v.  Qardner, 
10  Cush.  (Mass.)  86: 

"Tbe  buyer  has,  if  not  a  double  remedy,  at 
least  a  choice  of  remedies,  and  may  either  re- 
tnm  the  property  within  a  reasonable  time,  or 
keep  it  and  maintain  an  action  for  breach  ot 
the  warranty.** 

This  ts  wtfl  setded  numerous  prece- 
dents in  this  state.  Besides  atl  this,  the  fftct 
Oat  the  plaintiff  paid  part  of  tbe  purchase 
price  Is  some  evidence  that  he  relied  upon 
the  defendant's  promise,  whether  It  be  called 
warranty,  covenant,  agreement,  stipulation, 
cmnpact,  or  other  synonym  for  contract. 

[1, 7]  Oth«r  objections  are  urged  upon  the 
insuflicleiuy  of  tbe  testimony  to  Jnsttfy  the 
wrdif^  Ttut  defendant  centends'that  there 
was  no  direct  evidence  showing  that  tbe 
heating  plant  was  out  of  ord&e  on  July  12, 
1918,  the  date  of  deUvery  thereof  to  the 
plaintiff.  The  contention  snms  to  be  that  be- 
cause tiie  dlscttder  was  not  dlseoversd  untD 
some  weAs  later,  the  jury  oould  not  find  ^t 
it  existed  at  the  date  of  delivery.  Hiere  ts 
erldmee,  however,  that  when  dlscovand  the 
hollar  tubes  were  exceedingly  rusty,  a  am- 
dltton  which  Ow  jury  was  authorised  to  find 
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could  not  have  occurred  in  llie  Interim. 
There  was  testimony  which  the  jiury  was  en- 
titled to  consider  as  tendti^  to  show  that  the 
plant  was  out  of  order  at  tbe  time  of  de- 
livery. With  that  question,  therefore,  we 
have  nothing  to  do. 

The  concludon  is  that  the  judgment  must 
be  affirmed. 

.   McBRIDB  and  BE}NSON,  JJ.,  concur. 
HABBIS,  J.,  concurs  in  the  result 


8TAILEY  V.  RE8IMIUS. 

(Supreme  Court  of  Oregon.  Feb.  23,  1921.) 

Vendor  and  purchaser  244— Evidence  held 
to  show  knowledse  by  sabsequent  purehaser 
of  validity  of  mortgage. 

In  a  suit  to  qniet  title  against  a  mortgage 
executed  by  a  widow,  the  record  showing  that 
the  mortgagor  originally  held  title,  but  that  it 
was  twice  conveyed  to  others  who  gave  deeds 
of  rwtniveyance  to  mortgagor's  husband,  ctm-' 
ditioned  on  repayment  of  the  consUsratlw  of 
the  original  conveyances,  thereby  intuiting 
they  were  intended  as  security,  with  evidence 
tending  to  show  personal  kuowledge  by  plain- 
tiff that  the  widow  daisned  title  at  the  time  of 
executing  the  mortgage  when  plaintiff  por- 
diased  from  her  son  after  her  death,  'held  to 
show  constructive  and  personal  knowledge  by 
plaintiff  that  tbe  widow  was  the  owner  of  the 
property,  and  not  mere^  ot  a  dower  right 
therein  at  the  time  she  executed  the  mortgage. 

Gu  Banc 

Appeal  from  Circuit  Court,  Jadcstm  Coun- 
ty; F.  M.  Calkins.  Judge. 

Suit  to  quiet  title  by  WUliam  StaUey 
against  William  Beslmius.  Decree  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

May  20, 1008,  a  M.  Dann  conveyed  by  war> 
ranty  deed  to  Margaret  J.  Bnmsey,-  together 
with  othor  pTQierty,  lots  13,  14,  and  US  in 
blodt  4  of  Orowell's  Addition  Amended,  to 
the  dty  ot  Medford,  In  the  state  ot  Ozegoo, 
and  the  deed  was  duly  filed  tor  record  Sep- 
tember 80,  1808.  Ob  March  81,  1908,  Mar- 
garet J,  Rums^  executed  to  her  husband,  B. 
H.  Bumsey,  a  general  power  of  attorn^,  in 
and  by  wblch  she  did  "main,  appoint  and 
constitute  B.  H.  Bumsey  (my  bucAnnd)  my 
lawful  attorney  in  fact  to  sign  my  name  to 
all,  or  any  papers  oonreying  property  ^tnab- 
ed  and  known  as  the  Amended  Plat  of  the 
CroweU  Addition  to  the  City  of  Medtord. 
Ja<^Bon  County,  Or.  To  do  all  bnslnees 
whatsoever  in  my  name."  This  Instrument 
was  recorded  April  2, 1908.  On  AprU  1, 1910^ 
B.  H.  Bumse?,  for  hinwdt,  and  aa  attorney 
in  tact  tor  his  wife,  In  consideration  of  $1^ 
000,  conveyed  the  lots  described  in  the  com- 
fAaint  to  M.  Bellinger,  by  a  warranty  deed 
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wMch  wu  duly  filed  for  xecord  <n  April  2d. 
Concurrent  tberewitli,  M.  Bdllnger  and  tali 
wife,  for  a  ccmsiderfttiwi  of  ll^OOO,  s^ed  a 
special  warranty  deed  oC  tbe  same  premises, 
to  and  In  favor  of  B.  H.  Ramsey,  which  was 
placed  In  escrow  in  the  Jackson  County  Bank 
at  Medford,  under  an  agreement  which  re- 
cited that  should  Bnmsey  pay,  or  cause  to  be 
paid,  to  Bellinger,  an  or  before  April  1, 1911, 
$1,000.  with  interest  from  date  at  tbe  rate  of 
8  per  cent,  per  annum,  the  deed  should  be  de- 
livered to  Rumsey.  Under  this  agreement, 
the  deed  was  so  delivered  and  duly  ffled  for 
record  May  11, 1910.  On  September  17, 1913, 
B.  B.  Rumsey  and  his  wife,  for  a  cousldera* 
tlou  of  $800,  ^ecuted  to  D.  B.  Sollss  a  war- 
ranty, deed  of  the  same  lots,  which  was  duly 
flled  for  record  September  18th.  On  Septem- 
ber 17,  1913,  D.  B.  SolisB  and  his  wife,  for  an 
express  consideration  of  $800,  made  a  special 
warranty  deed  for  the  same  lots  In  favor  of 
B.  H.  Rumsey,  which  conveyance  was  duly 
recorded  on  May  14, 1917.  Margaret  J.  Rum- 
sey executed  a  mortgage  to  the  defendant, 
William  Reslmius,  upon  Iota  13,  14,  and  15  in 
block  4, 'Crowell's  addition  to  the  city  of 
Medford,  on  May  10,  1917,  and  this  mortgage 
was  duly  flled  for  record  on  May  14,  1917, 

B.  H.  Kuinsey  died  In  Jackson  county.  Or., 
on  January  25, 1917,  leaving  as  his  only  heirs 
his  widow,  Margaret  J.  Rumsey,  and  a  son, 
Harold  B.  Rumsey.  After  the  execution  of 
her  mortgage  to  the  defendant,  Margaret  J. 
Rumsey  died,  leaving  their  son,  Harold  B. 
Rumsey,  as  the  only  heir  of  the  deceased  fa- 
ther and  mother. 

On  January  19,  1918,  Harold  B.  Rumsey 
and  hia  wife,  for  a  consideration  of  $100, 
conveyed  the  premises  described  in  the  com- 
plaint, and  lot  21  of  said  block  4,  to  plalntlfT 
William  Stailey,  who  ever  since  has  been, 
and  is  now,  In  possession  of  and  holds  the 
record  title  to  the  property. 

On  J\me  22,  1918,  the  plaintiff  commenced 
a  suit  to- quiet  title,  alleging  that  be  Is  the 
owner  in  fee  simple  and  in  possession  of  the 
premises ;  that  the  defendant  has,  or  claims 
to  have,  some  right,  title,  or  interest  therein 
by  virtue  of  his  mortgage  for  $600  thereon, 
and  that  it  is  a  cloud  or  lien  upon  his  title; 
that  In  truth  and  in  fact  it  Is  not  a  valid  lien 
and  should  be  dlscliatged  of  record. 

For  answer  tbe  defendant  pleads  his  mort' 
gage ;  that  It  has  not  been  paid  and  Is  now 
In  force  and  efTect,  and  that  at  the  time  It 
was  executed  Margaret  J.  Bums^  was  the 
actual  owner  of  tbe  property;  that  tbe  plain- 
tiff had  perscmal  knowledge  of  all  the  fitcta 
and  surrounding  t^rcumstancea;  that  be  was 
not  an  Innocent  purdiaaer  and  did  not  act  in 
good  talth  la  acquiring  tbe  tide;  that  the 
value  of  tbe  property  ranged  from  $1,000  to 
$1,600;  and  tliat  Ouwngh  fraud  and  deceit  be 
acquired  the  title  for  $100;  that  the  $600 
which  was  loaned  by  the  defendant  to  Mar- 
garet J.  Rumsey  on  the  mortgage  was  used 


r  by  b»  to  obtain  Uie  deed  of  tbe  propertgr 
from  Sollss  and  bis  wife  to  B.  H.  Bnmsey; 
that  tbe  warranty  deed  t6  Bellinger  of  date 
April  1, 1910,  and  that  to  SaiSn  of  S^^teraber 
17,  1913,  w^  nkortgages,  the  one  to  secure 
an  p-TiitHwg  debt  of  $1,000,  tb»  other  to  se- 
cure  a  debt  of  $800. 

For  reply,  the  plaintiff  denies  all  the  ma- 
terial all^ations  of  defendant's  further  and 
separate  answer,  and  affirmatively  alines 
that  be  bongbt  the  pnq;»erty  in  good  fiUth; 
that  be  was  informed  and  believed  that  tbe 
mortgage  of  $600  was  a  lien  only  upon  the 
life  estate  of  Margaret  J.  Rumsey,  and  that 
at  the  time  of  the  purchase  he  believed  that 
he  was  getting  a  fee-simple  title,  free  and 
clear  of  any  Incumbrance. 

Testimony  was  taken  In  open  court.  Find- 
ings of  fact  were  made  and  a  decree  was 
rendered  to  the  effect  that  the  plaintiff  had 
actual  knowledge  of  defendant's  mortgage: 
that  defendant's  mortgage  Is  a  valid  and 
binding  lien  upon  the  property,  and  refusing 
plaintiff  relief— from  which  decree  plaintiff 
appeals,  claiming  that  the  court  erred  in  re- 
ceiving oral  testimony  as  to  tbe  history  of 
tbe  transactions  between  Rumsey  and  his 
wife  or  that  the  deeds  were,  In  fact;  mortga- 
ges; in  holding  that  the  defendant's  mort- 
gage was  a  valid  lien  upon  the  property ;  and 
Id  not  rendering  a  decree  as  prayed  for  In 
the  complaint 

F.  J.  Newman,  of  Medford,  for  appellant. 
H.  A.  Canaday,  of  Medford,  for  rejQKmd- 
ent 

JOHNS,  J.  (after  stating  the  facts  as  above). 
It  will  be  noted  that  in  the  inception  the  rec- 
ord title  to  the  property  was  In  the  name  (MC 
Margaret  J.  Rumsey,  and  the  first  convey- 
ance from  her  was  made  by  her  husband  as 
her  attorney  in  fact 

At  the  time  plaintiff  received  his  deed,  he 
legally  knew  from  the  county  records  that 
the  property  was  deeded  to  Mai^ret  J.  Rum- 
sey on  May  20,  1908,  and  that  she  hdd  me 
record  title  until  April  1, 1910,  when.  throaSh 
the  general  power  of  attorney  which  she  gave 
her  husband  on  March  31, 1900,  fbe  lots  were 
conveyed  to  M.  Bellinger  for  an  ei^ress  con- 
sideration of  $1,000 ;  that  upon  the  same  day 
and  for  tbe  same  oonsideratlan  tlwy  were  re- 
c(mveyed  by  Bellinger  and  wlfo  t»  B.  H. 
Bomsev  by  a  deed  which  was  leoorded  on 
May  11,  1910.  He  also  knew  that  on  Sep- 
tember 17. 191S,  B.  H.  Bmnsey  and  wife,  for 
a  consideratlaa  of  $800,  made  a  warranty 
deed  of  tbe  prc^rty  to  D.  B.  Sollss,  wbicli 
was  recorded  September  18th;  that  at  tbe 
same  time  and  for  the  same  conaldermtion 
Soliss  and  bis  wife  weented  a  special  war- 
ranty deed  reconv«ylng  the  propwty  to  B.  H. 
Bumsey;  and  tliat  this  deed  was  meorded 
on  May  14. 1917,  tbe  identical  day  on  which 
the  defendant's  mortgage  was  flted  for  rec- 
ord.  Sudi  record  facts,  standbig  atone,  are 
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sigDifieasI;  tad  iond  to  diow  tbat  botb  of  tbe 
Rnmser  deeds  won,  tai  fact,  mortgagee  to  ee- 
core  exSgtSag  debts,  and  tliat  sncb  debts  were 
paid  at  tbe  time  tbe  reconT^meea  were  ffled 
for  record. 

It  ap|>eam  tram  tbe  oral  eridmce  tbat  EL 
H.  Febl  and  D.  O.  Tebl  were  a  real  estate  firm 
at  Ifedford  doing  bustnesB  nsdev  tbe  firm 
name  of  Febl  Investment  Company,  and  tbat 
B.  H.  Febl  la  the  son-ln-Iaw  of  tbe  plalntitt; 
tbat  In  tmtb  and  in  tact  the  plaintiff  holds 
the  reocnd  title  to  the  property  for  the  nse 
and  benefit  of  bis  son-ln-Iaw,  or  the  firm; 
and  that  the  title  was  taken  In  t^e  name  of 
the  plaintiff  for  tempOTary  purposes  and  to 
aecore  blm  for  the  $100  which  he  advanced 
at  tbe  time  tbe  deed  was  executed. 

After  tbe  death  of  her  hnsband,  the  widow, 
Margaret  3.  Bnmsey,  continued  in  the  actual 
poflseeslon  of  the  lots,  residing  thereon  at  tbe 
time  tbe  mortgage  was  executed  to  the  de- 
fendant and  until  some  time  later,  when  she 
went  to  Montana.  'While  in  such  possession, 
she  employed  C.  C.  Pierce,  another  real  es- 
tate broker,  to  negotiate  a  loan  to  pay  off  the 
Soliss  mortgage,  representing  to  him  that, 
"The  title  is  clear  in  my  name,  except  the 
claim  of  Mr.  SoUss  and  tbe  street  Improve- 
ment assessments."  Through  the  services  of 
Pierce  she  obtained  a  loan  of  f600  from  the 
defendant,  all  of  which  was  used  to  pay  off 
tbe  balance  then  due  and  owing  upon  the  So- 
liss  mortgage.  When  this  transaction  was 
completed,  and  after  Mrs.  Bumsey  had  mov- 
ed to  Montana,  Pierce,  acting  for  her,  under- 
took to  find  a  purchaser  for  the  property,  and, 
in  the  event  of  a  sale,  was  to  receive  a  com- 
mission for  his  services.  To  that  end,  and 
for  that  purpose,  he  entered  Into  an  agi*ee- 
ment  with  Fehl  Bros,  by  which  they  were  to 
act  together  and  divide  the  commission.  The 
honse  and  three  lots  were  listed  for  $900,  and 
a  prospecttve  pondiaser  was  found  tor  the 
honse  and  one  lot,  at  a  price  snffldent  to  sat- 
Is^  the  mortgage.  Tbrongh  their  dealings 
with  Fierce,  the  Fehls  knew  that  Mrs.  Ram- 
sey claimed  to  be  tbe  owner  of  the  property, 
and  tbat  the-  money  obtolned  by  means  of 
the  defendant's  mortgage  was  used  to  pro- 
core  this  deed  from  Soltss  who  thai  held  the 
record  title  to  tt»  property.  In  other  words, 
fbe  record  title  could  not  become  vested  In 
Bnnuey  without  the  payment  of  the  amount 
dne  BfAlsfl,  and  tbe  money  tor  that  purpose 
waa  (Atalned  from  the  def&idant  through  the 
execution  of  the  mortgage  on  the  property  by 
the  widow,  Margaret  J.  Bnmseyt 

The  conveyance  from  the  son  and  only  heir 
to  the  plaintiff  Is  an  ordinary,  quitclaim  deed 
and  coaT^  notbing  more  than  tbe  right,  ti- 
tle, or  Intereat  wbicb  the  grantor  then  had. 

Ttw  evidence  showa  tbat  tbe  Fehia  did  not 
examine  tbe  records  until  after  they  had  pur- 
diased  ttw  property  and  received  the  deed 
to  the  name  of  the  plaintiff,  and  that  the 


Idea  of  dateattng  defendant's  nwrtgaee  was 
ctmoelved  after  they  bad  made  an  examina- 
tion of  tbe  records.  This  la  apparent  from 
a  discossloa  of  Fierce  and  D.  O.  ^etil  relat- 
ing to  tbe  promsed  satet  wtaerdn  Febl  told 
blm: 

"Ton  juBt  leave  It  to  me.  I  have  found  out 
something  new  and  I  will  tend  to  it.  I  will  have 
some  new  devdopments  soon." 

Later,  Earl  Fehl  stoted  that  be  doabted 
about  that  mortgage  being  good  on  account 
of  Mrs.  Ramsey's  only  having  a  dower  right, 
and  Delbert-made  the  same  statement,  but  he 
thought  that  it  -would  cover  her  dower  rights. 
Pierce  further  testifies  that — 

"Mr.  Earl  Fehl  told  me  that  be  had  bouEht 
the  proper^  and  had  put  it  in  his  fatber-in- 
law's  name  because  he  HA  not  have  the  money 
to  pay  the  $100  and  got  the  money  of  his  fa- 
ther-in-law, and  that  after  a  while  property 
woold  come  back  fn  his  name  and  that  he  was 
really  the  parcbaser,  and  he  at  tbat  time  stated 
that  be  did  not  consider  the  mortgage  waa 
worth  the  paper  it  was  written  on." 

In  addition  to  this,  the  evidence  is  otmciln- 
Bive  that  tbe  plaintiff  bad  pwaonal  kaowl- 
edge  of  .all  the  aurroundlDg  facts  and  citcum- 

stances. 

Upon  either  theory,  the  itolntlff  doea  not 
have  any  8tandii«  to  a  court  of  eqaity. 
The  decree  is  affirmed. 


BRIEDWELL  et  al.  v.  HENDERSON, 
Sheriff.* 

(Supreme  Coart  of  Oregon.   Feb.  8,  1921.) 

1.  Records  •S=»9'/2,  New,  vol.  I2A  Key-No.  Se- 
ries—Dealera  buying  registered  automobile 
must  have  registration  changed. 

Laws  1919,  p.  718,  {  9,  requiring  the  buret 
of  a  registered  automobile  to  apply  for  a 
change  of  registration,  and  makin*^  sale  in- 
valid unless  the  section  is  complied  with,  ap- 
plies without  exception,  so  that  a  sale  of  a  reg- 
istered antomobile  to  a  dealer  Is  invalid  unless 
the  dealer  has  the  registration  changed,  though 
the  dealer  has  a  deider's  license,  u  required 
by  the  Motor  Yefaicle  Law. 

2.  Records  <@»0t/2,  New,  vol.  I2A  Ksy-No.  8e- 
rle»-~Fallur«  to  change  autoMsblla  rs^stra- 
tlea  does  not  defeat  aU  right  to  car. 

Though  tbe  failure  of  the  buyer  of  a  regis- 
tered automobile  to  have  tbe  registration 
changed,  as  required  by  Laws  1919,  p.  718,  S  9, 
invalidates  the  sale,  it  does  not  deprive  the 
buyer  of  all  right  to  possesaion  of  the  auto- 
mobile, so  that  in  an  action  for  claim  and 
delivery  by  such  buyer  it  was  error  to  exclude 
evidence  of  such  sale  to  establish  the  buyer's 
right  to  possession. 

3.  Replevin  «=969  (3)— Special  property  may 
be  proved  nnder  allegation  of  general  owner- 
ship. 

Under  an  allegation  of  general  ownership 
In  a  complaint  for  claim  and  delivery,  plain- 
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tiff  may  pron  a  ipedal  propeitr  entlUiiit  bim 
to  poaaustML 

4.  ConttHatioRallaw«=942-lavalMltyof  aaier- 
0«ny  olaaae  oaanot  be  raised  wkere  rl|M 
orlglBatetf  after  OO-day  period. 

The  oontentloii  that,  the  Motor  Vehlde 
Lav  is  tmconstitutioiial,  because  section  44 
thereof  dedares  an  emergency,  and  therefore 
contravenes  Const,  art.  9,  S  la,  forbidding  an 
emergency  dedaration  in  any  act  regulating 
taxation,  cannot  be  raised  in  an  action  for  daim 
and  delivery,  where  plaintiff's  title,  invalidated 
hy  section  9  of  that  law,  originated  after  the 
expiration  of  the  90-day  period,  daring  which 
the  operation  o(  the  law  would  have  been 
suGpended  under  Const,  art.  4^  |  28. 

5.  ConstltutfoBSl  law  <8=94Z  —  lavalldlty  el 
emergency  clause  on  re-enaotment  of  exist- 
ing law  cannot  be  raised  by  plaintiff,  whose 
title  woald  be  Invalid  under  preceding  law. 

Since  section  9  of  Motor  Vehide  Law  of 
1919  was  a  re-enactment  of  a  similar  provl- 
•ion  in  preceding  acts,  so  tliat  it  was  a  re- 
statement or  republication  of  the  existing  law, 
plaintiffs,  whose  title  wotdd  be  Invalid  under 
preceding  acts,  cannot  attack  the  constitation- 
ality  of  the  latest  act 

6.  Lloeaaea  «=9l4(l)-4.leesse  fees  or  aato- 
■rtllee  are  saetalMble  ander  Ibe  pelloe 
power. 

License  fees  on  automobiles  imposed  by 

Motor  Vehide  Law  are  sustainable  under  the 
police  power  of  the  state,  in  view  of  the  posai- 
bility  for  barm  when  such  vehicles  are  reck- 
lessly driven,  and  of  the  great  injtiry  to  the 
highways  occasioned  by  them. 

7.  Statates  ^210  —  Dedaratlos  of  psrposo 
baa  weight;  "preamble." 

Motor  Vehide  Law,  S  42,  declaring  it  to  be 
an  ezercise  of  the  police  power,  while  not  con- 
trolling, is  an  important  factor  in  determiniDg 
its  character,  bs  is  also  the  recital  in  the  pre- 
amble that  the  legislators  Informed  themaelves 
of  the  effect  of  motor  vebides  on  state  high- 
ways, since  the  "preamble,**  which  is  an  iotro- 
daction  pnifixed  to  a  statute  red  ting  the  in- 
tention of  the  Legislature  or  the  evils  leading 
to  the  enactment,  Is  evidence  of  the  facts  it 
recites,  though  not  part  of  the  statute. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pream- 
ble.] 

Deportmoit  2. 

Appeal  from  Circuit  Goart,  TamhlU  Ootin- 
ty;  H.  H.  Btft,  Judge. 

Action  for  dalm  and  delivery  by  M. 
Briedwell  and  another,  cc^rtners  under  the 
firm  name  and  style  of  Briedwell  &  Tilbury, 
against  W.  Gt  Henderson,  as  sheriff  of 
Yamhill  county,  Or.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.  Reversed  and  re- 
manded. 

From  the  record  we  learn  that  this  Is 
an  action  of  claim  and  delivery,  wherein  the 
plaintiff  seeks  to  recover  possessifui  of  a 
Ford  motor  vehicle.  It  appears  that  one  A. 


J.  Syron  was  fbe  owner  of  the  Tddde  In 
question;  that  on  November  25,  1918,  be 
made  application  to  register  ttie  car  for  tbe 
year  1919  and  a  license  covering  that  year 
was  Issued  to  him  by  tbe  secretary  of  state. 
Later  the  car  wa«  mortgaged  to  the  Bank 
of  Llnnton  to  secure  a  certain  promissory 
note.  It  la  asserted  that  Syron  went  Into 
bankruptcy.  An  ordw  was  made  by  tbe 
referee  In  bankruptcy  directing  that  the  car 
be  turned  over  to  tbe  bank  In  s^tlement  of 
its  claim.  On  the  8tb  day  of  August,  1919. 
the  bank  assigned  the  mortgage  to  a  Portland 
attorney,  and  on  the  day  following  Byron 
executed  and  delivered  to  tbe  attorn^  a 
written  bill  of  sale  ot  the  car.  On  the  same 
day,  August  9th,  tbe  attorney  went  to  Me- 
MlnnviUe  and  sold  the  car  to  the  plalntUfs 
In  this  action.  During  the  time  of  the  trans- 
fers, tbe  car  was  In  a  garage  at  McMlnnvlU^ 
and  after  its  purchase  by  plain  tiffs  they 
towed  the  car  to  their  garage^  On  Axigiut 
14,  1919,  tbe  plaintifb  transferred  the  car 
to  P.  8.  Soabrook  &  Go.  conditiwally.  On 
the  day  <MC  the  allt^ed  transfer,  Seabrook  & 
Co.  made  application  to  the  secretary  of 
state  for  transfer  of  tbe  1919  license  from 
the  name  of  Synm  -to  themselves.  Default 
was  n¥ide  In  the  paym«its  due  from  Sea- 
brook  &  Co.  to  plaintiffs.  Tbe  defendant 
Headers(»,  sberlfl  of  Xamblll  coun^.  by 
virtue  of  a  writ  of  execution  in  bis  bands 
against  the  property  of  Seabrook  &  Go.,  took 
possession  of  the  car  from  Seabrook  &  Co, 
and  advertised  tbe  same  for  sale.  Tbere- 
after  idaintifls  instituted  an  action  tor  the 
purpose  of  recovering  possession  of  the  car. 
The  defendant  Joined  Issue  as  to  tbe  owner- 
ship. A  trial  was  had  and  a  Judgment  <rf 
Involuntary  nonsuit  was  raitoed  by  tbe 
court  upon  motltm  of  tbe  d^tedant;  from 
which  the  plainUfls  appeal  to  tbis  court. 

Vinton  &  Toocc^  of  McMlnnvUl^  for  ap- 
pellants. 

B.  A.  EUks,  of  McMlnnviUe,  for  reqxmd- 

ent 

BROWN,  J.  (after  stating ,  the  facta  as 
above).  The  trial  court  entered  a  Judgment 
of  nonsuit  In  favor  of  defendant  and  against 
plaintiffs  because  of  the  provision  of  section 
9,  c.  399,  Laws  of  Oregon  1919,  wblcb.  pro- 
vides that— 

"Cpon  tbe  purchase  of  a  motor  vehide  regis- 
tered in  accordance  with  tiiia  act,  the  title- of 
the  number  plates  shall  vest  in  the  vendee,  and 
said  vendee  shall  within  five  days  after  the 
date  of  purchase  notify  the  secretary  of  state, 
stating  his  name  and  business  address,  the 
name  of  tbe  vendor,  tbe  license  or  registration 
number  and  the  en^e  number  under  which 
such  motor  vehide  hi  registered,  iq»on  the  re- 
ceipt of  which  Information  the  secretary  of 
state  shall  transfer  the  said  Iteense  or  legia- 
tration  number  to  said  veadea. 

"A  fee  of  $1  shall  be  paid  to  the  secretary  of 
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state  for  c«h  trtnaCtrt  wUdi  trawfar  he  dudl 
file  In  Ma  office  and  note  upon  tlie  rvtetration 
book  or  Index.  No  sale  or  transfer  of  any 
motor  TeMde  regiatezed  under  this  act  shall 
be  ralid  ivithoDt  comi^iance  nith  the  prorl'- 
doDS  of  thfa  aection.'* 

{t]  PlaintUts,  when  they  purchased  the 
car,  failed  to  give  the  secretary  of  state 
tbe  notice  required  by  flection  9.  In  fact, 
they  utterly  Ignored  aU  the  proTisions  con- 
tained in  said  section  relating  to  the  giving 
of  notice,  having  the  registration  transfer- 
red, or  any  other  matter  or  thlDg  reQulred 
by  the  terms  of  tbe  provision  quoted.  Tbey 
claim  that  as  dealers  In  motOT  vebldes,  and 
having  secured  a  license  as  such  dealers, 
ttiey  are  not  required  to  have  the  license 
mentioned  In  section  9  transferred  unless 
tbey  intend  to,  and  do,  operate  the  transfer- 
red car  upon  the  public  streets  and  highways 
of  tbe  state,  and  that  for  the  foregoing  rea- 
sons they  are  not  bound  by  the  commands 
c<»talned  In  said  section  of  the  Oregon  Mo- 
tor Vehicle  Law.  They  contend  that  the  re- 
quirement to  noaty  the  secretary  of  state  of 
the  transfer  or  change  of  registration  or  pay- 
ment of  the  fee  Is  no  concern  of  theirs,  they 
being  fnUy  protected  under  tbelr  dealer's 
license.  We  do  not  agree  with  platntiffi. 
The  section  of  the  law  under  consideration 
contains  no  eiemtrtlons,  no  exceptions.  The 
car  in  the  Instant  case  was  a  registered  car, 
duly  licensed  to  operate  upon  the  public 
highways  of  the  state.  The  law  demands  a 
report  of  the  sale  of  a  re^tered  vehicle, 
and  a  particular  method  of  keeping  the  rec- 
ord of  Its  transfer  Is  provided.  The  Identity 
and  ownership  of  cars  operated  upon  the 
public  ways  is  of  concern  to  the  state.  The 
law  distinctly  denounces  the  failure  to  re- 
port the  sale  of  a  registered  vdilcle  in  Hie 
follawlng  language: 

"No  sale  or  transfer  of  any  motor  vehicle 
registered  under  this  act  shall  be  valid  without 
compliance  with  the  provisions  of  this  section." 
Section  9. 

[2]  These  words  are  clear,  plain,  unam- 
tdgnons,  and  manifestly  mean  what  they  say, 
and  not  something  ^Ise.  This  provision  of 
tbe  statute  Is  not  ap&a  to  construction.  It 
interprets  itself.  While  section  9  renders  a 
sale  or  transfer  of  a  registered  oar  Invalid 
upon  failure  to  comply  with  its  provisions. 
It  does  not  make  a  compliance  therewith 
prima  facie  evidence  of  the  ownership  of 
the  property  in  a  car  registered  as  indicated 
by  defendant  The  court  properly  held  that 
plaintiffs  were  bound  by  the  terms  of  the 
statute.  In  ttda:  That  the  sale  of  the  vehicle 
was  invalid.  Nevertheless,  they  bad  such 
a  special  interest  In  the  car  that  the  law 
auQjorlzes  them  to  maintain  an  action  for 
Its  possession.  The  vehicle  was  not  cast  out 
from  tbe  protection  of  the  law  by  reason  of 
the  plalutifrs'  failure  to  observe  the  stat- 
vte.  The  car  was  pn^Mtrty  itbea  it  was  sold ; 
18SP.-87 


r.  BXin>EBSON  877 
P.) 

prtrperty  when  tb»  action  was  Instituted; 
it  Is  property  now.  Although  plalntlfh* 
title  became  defective,  tbey  came  into  posses- 
sion of  tbe  ear  by  lawftU  means.  In  ac- 
quiring Its  possession,  tbey  committed  no 
act  of  omission  or  c<Knml8Slon  that  suggests 
crime  or  wrosig. 

[t]  In  an  action  of  claim  and  delivery 
under  an  allegation  of  general  ownersbip, 
the  plaintiff  may  prove  a  q>eclal  property 
entitiing  him  to  possession,  nils  principle 
of  law  Is  dedared  by  Mr.  Justice  Burnett, 
and  supported  by  much  authority.  In  Good- 
win T.  TutUe,  70  Or. -429,  141  Pac  1122, 
wherein  be  wrote: 

"It  has  been  held  in  tills  state  in  several  eas- 
es that  in  replevin  under  the  allegation  of  gen- 
eral ownership  the  plaintiff  may  prove  a  special 
property  entitling  him  to  possession.  Beinateln 
V.  Roberts,  84  Or.  87,  05  Pac.  90.  75  Am.  St. 
Bep.  964;  Backhana  v.  Buells,  43  Or.  558,  72 
Pac.  976,  73  Pac.  842;  Cnlver  v.  Handle,  46 
Or.  491.  78  Pac.  394;  Harvey  v.  Udvall.  48 
Or.  5S8,  87  Pac.  885;  Swank  v.  Biwert,  56  Or. 
487.  106  Pac.  801;  Boberson  v.  SBUs,  68  Or. 
210,  U4  Pac.  100." 

Mr.  Justice  M^3amant,  In  Swank  v.  Molsan. 

86  Or.  669.  166  Pac.  964.  has  said: 

"The  sale  of  plaintifTs  aotomobUe  became  in- 
valid ten  days  after  tbe  date  of  sale  by  opera- 
don  of  this  statute.  There  being  nothing  im- 
moral or  unlawful  In  the  contract  of  the  par- 
ties, the  law  will  not  leave  them  where  it  finds 
them.  Plaintiff  could  replevy  his  automobile 
and  recover  the  value  of  its  use  by  the  defend- 
ants."  And  anthorities  there  dted. 

The  court  should  have  admitted  Plaintiffs' 
ExhiUt  1  as  evidence;  likewise  should  have 
permitted  proof  showing  the  drcnmstances 
of  the  transfer  of  the  possession  of  the  car 
from  plaintiffs  to  Seabrook  &  Cp.  The  fall- 
are  so  to  do  [n-ejudiced  tbe  substantial  rights 
of  plaintiffs. 

[4]  Plaintlfts  allege  that  the  Oregon  Motor 
Vehlde  Law  is  unconstltatlonal  by  reason 
of  the  fact  that  section  44  thereof  declares 
an  emergency  and  therefore  contravenes  sec- 
tion la  of  article  9  of :  the  Constltutlw  of 
Oregon,  providing  that — 

"  •  *  *  Tbe  Legidatlve  Assembly  shall  not 
declare  an  emergency  in  any  act  regulating  tax- 
ation or  exemption." 

Of  course,  tbe  Legislative  Assembly  should 
never  declare  an  emergency  when  enacting 
any  law  regulating  taxation  or  exemption 
therefnnn.  Sach  is  the  mandate  of  the  Ck>n- 
stltution.  But  plaintiffs  are  not  in  a  po- 
sltl<m  to  raise  that  question.  The  period  of 
90  days  provided  by  section  28,  art  4,  Con- 
stitution, suspending  the  operation  of  a  law, 
had  expired  prl<n-  to  plaintiffs'  deal  with 
Seabrook  &  Co.  It  Is  now,  and  at  tbe  time 
of  the  attempted  transfer  of  the  motor  ve- 
hicle In  question  was,  a  valid  law.  Tbe  on- 
ly effect  the  n<molwervance^  If  It  be  su<^ 
of  tiie  provtslon  of  tbe  Cionstltutlon  referred 
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to  conld  bave  In  fiie  InBtsnt  cbmb,  wotUd  be 
to  eliminate  section  44  of  tbe  Bfotor  T^de 
Law,  containing  the  emergency  clause. 

[I]  Another  l^ct  that  stands  In  plalntlfls' 
way  and  prerents  them  trom  availing  them- 
selves  of  Ow  prohiUtlon  contained  in  the 
Gonstltntton  is  tiiat  the  statement  of  law 
ctmtained  tat  section  9  of  the  Oregon  Motor 
Vehicle  Law  Is  not  a  new  statute.  It  has 
been  the  law  of  this  state  since  1911  and  in 
effect  at  all  times  since  then.  As  stated  In 
B«ishaw  T.  Lane  County  Court,  46  Or.  S26, 
89  Pac  147: 

"A  re-eDactment  of  a  former  statate  is  con- 
sidered as  a  continuation  iA  the  language  so 
repeated,  and  not  a  new  enactment  a«  of  that 
date." 

The  proTlston  that  the  secretary  of  state 
have  notice  of  the  sale  and  transfer  of  a 
registered  motor  vehicle,  and,  in  the  absence 
of  such  notice,  that  the  sale  or  transfer 
of  such  motor  r^cle  roistered  under  the 
Motor  Vehicle  Law  shall  not  be  valid,  is  not 
a  new  legislative  declaration,  but  is  a  re- 
statement or  republication  of  the  law  as  it 
has  existed  since  the  enactment  of  section 
8  of  chapter  174,  Laws  of  Oregon  1911.  Said 
section  9  la  a  literal  copy  of  section  8  of 
chapter  194,  Laws  of  1917,  which,  In  sub- 
stance, is  section  8  of  chapter  174,  Laws  of 
1911.  Hence  the  plaintiffs  are  not  In  a  po- 
sition to  say  that  section  9  of  tbe  1919  law 
Is  invalid,  or  that  they  are  not  txHmd  by 
the  terms  of  said  section  for  the  reasons 
alleged. 

It  was  stated  by  Justice  Lord  In  an  opin- 
ion rendered  by  this  court  In  Elliott  v.  011- 
Ter.  22  Or.  44,  29  Pac.  1.  that— 

"This  court  will  avoid  dedding  upon  tiie  con- 
■titutiODality  of  a  statate  whenever  there  ap- 
pears in  the  record  any  other  grounds  suffi- 
cient to  sustain  a  proper  di^ositiou  of  the  case 
In  judgment." 

Among  other  citations,  he  guotes  with  ap- 
proval the  following  excerpt  from  Cooley's 
Constitutional  Imitations : 

"Where  a  constitutional  question  is  raised, 
though  it  may  be  legitimately  presented  by  the 
record,  yet  U  tbe  record  present  some  other 
and  cleat  ground  upon  which  tbe  court  may 
rest  its  judgment,  and  thereby  render  the  con- 
Stitntioual  question  immaterial  to  the  case, 
that  course  will  be  adopted  and  Uie  qu»tion 
<^  coDStitutioDal  power  will  be  left  for  consid- 
eration until  a  case  arises  which  cannot  be  dis- 
posed of  without  considering  it^  and  when  con- 
sequently a  decision  upon  such  question  wDl  be 
unavoidable." 

To  like  effect  see  State  ex  rel.  t.  Lord,  28 
Or.  630,  43  Pac.  471.  31  U  B.  A.  478;  State 
ex  red.  V.  Malheur  County,  46  Or.  fil9,  81 
Pac.  368;  McElnney  v.  Watson,  74  Or.  220, 
145  Pac.  266. 

in  While  not  deciding  as  to  tbe  constltu- 
Honaltty  of  the  question  raised  tor  the  rea- 
sons herelidi^ore  stated,  we  wlU  make  the 


following  observatlfliis  la  rateenoe  to  lArfa- 
tiffs*  assertioD  that  tbe  Uoense  fees  exacted 
by  tbe  Oiegtm  Motor  Vebide  Law  are  too 
high  and  are  unreasonably  and  cannot  be 
sustained  under  the  exerdae  of  the  police 
power  of  the  state: 

[7]  Section  42  of  tbe  Motor  VAlde  Law 
declares  Its  provisions  to  be  an  exercise  of 
the  p<Alce  power  of  tbe  state.  In  Portland 
V.  Portland  Railway,  Light  &  Power  Goh, 
80  Or.  SOS,  1S6  Pac.  1058,  the  foUowlng  ex- 
cerpt from  Gray,  Ltm.  of  Tax.  Power,  42, 
is  quoted  with  approval: 

"While  not  aba<dotely  controlUag;  the  legis- 
lative designation  is  an  Important  bctor  in  de- 
termining the  character  of  tbe  tax  imposed." 

As  appears  from  the  preamble  of  the  stat- 
ute, the  members  of  the  Or^on  Leglslatare, 
bofore  enacting  tbe  Motor  Vehl<de  Law, 
carefully  Informed  themsdves  ccmcranlng  the 
effect  of  the  nse  of  motor  vefaldes  upon  the 
highways  of  the  state. 

Willie  a  preamble  Is  no  part  of  a  stotnte^ 
It  Is  of  importance  In  gatjiering  ttie  reasons 
for  the  passage  of  such  an  act  as  we  have 
under  consideration. 

"A  preamble  is  an  introduction  prefixed  to 
a  statute,  reciting  tlie  intention  of  the  Leg- 
islature in  framing  it,  or  the  evils  which  led 
to  its  enactment.  It  is  no  part  of  the  law. 
•  *  *  It  is  evidence  of  the  facts  It  recites." 
Bonvier's  Law  Dictionary. 

In  Hendrlck  v.  Maryland.  235  C.  S.  Sup. 
Ct  622,  35  Snp.  Gt  142,  69  L.  Bd.  885,  It  la 

held: 

"The  movement  of  motpr  vehides  over  the 
highways  is  attended  by  constant  and  serious 
dangers  to  the  public,  and  is  also  abnormally 
destructive  to  the  ways  themselves.  Their  suc- 
cess depends  on  good  roads  the  construction 
and  maintenance  of  which  are  exceeding  ex- 
pensive; and  in  recent  years  insiatcnt  demands 
have  been  made  upon  the  states  for  better  fa- 
cilities, especially  by  the  ever-increasing  num- 
ber ot  those  who  own  audi  vehicles.  As  is  well 
known,  in  order  to  meet  this  demand  and  ac- 
commodate tbe  growing  traffic  the  state  of 
Maryland  has  built  and  is  maintaining  a  sys- 
tem of  improved  roadways.  Primarily  for  the 
enforcement  of  good  order  and  tbe  protection 
of  those  within  its  own  jurisdiction  the  state 
put  into  effect  the  above-described  general  reg- 
ulations, induding  requirements  for  registra- 
tion and  licenses.  A  further  evident  purpose 
was  to  secure  some  compenastion  for  the  use 
of  facilities  provided  at  great  cost  from  the 
class  for  whose  needs  they  are  essential  and 
whose  operations  over  them  are  peculiarly  In- 
jurious." 

The  Supreme  Court  at  Ohlo^  In  Allen  t. 
Smith,  84  Ohio  St.  204.  96  N.  B.  882;  Ann. 
Cas.  1912C,  611,  has  said: 

"Doo&n't  everybody  know  that  the  automobile 
is  a  new  machine  of  travel;  its  use  a  new  nae 
of  the  highway;  that  it  is  dangerous  to  other 
travelers;  that  its  power,  its  capaelt?  for 
speedt  the  temptation  St  affords  the  reckless 
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drirer  to  opArate  It  at  a  dangerous  rate  and  in 
a  careleM  maimer,  all  dlstliiKtiiBh  the  antomo- 
bDe  from  all  other  vebicleB.  Sorely  it  oannot 
be  necessai7  to  further  elaborate  this  fact  so 
pateot  to  every  observing  and  reading  person. 
The  antomobile  is  therefore  a  cIsbb  by  itself, 
the  naera  of  soch  machines  a  clasa  by  them- 
aelvea,  and  legislation  in  recognition  of  this 
condition  is  based  upon  a  solid,  easily  recogniz- 
ed distinction.*' 

la  Westfiilla  Stonga  Co.  r.  Chlcagt^  280 
lU.        U7  N,  B.  4S8,  the  court  said: 

*^tor  vehicles  bare  been  dassified  sepa- 
rately from  horse-drawn  Tehldea  and  have 
been  the  Bobject  of  separate  legislatioi)  ever 
since  they  came  into  general  use.  Their  de- 
parture in  character,  use,  end  speed  from 
horse-drawn  vehicles  hae  been  so  great  as  to 
juatify  such  dassification.  •  *  •  Theae 
ponderous  vehicles,  driven  by  powerful  en- 
gines, are  a  menace  to  the  public  safety  unless 
managed  and  driven  by  persons  who  are-  com- 
petent and  qualified  to  operate  them.  Those 
used  for  transporting  heavy  merdundise  are 
practically  engine-driven  Irei^t  eara,*  The 
separate  classification  of  motor  v^des,  so  far 
as  we  are  advised,  baa  always  been  upheld  by 
decisions  and  text  books  as  reasonable.  See,  as 
bearing  on  thia  question,  Jackson  v.  Neff,  64 
Fla.  326;  State  v.  Swagerty,  203  Mo.  517; 
State  V.  Findi,  78  Minn.  118;  Babbitt  on  Mo- 
tor Vehidea  {2d  Ed.)  |  177;  McQuUlin  on 
Man.  Ordinancas,  1  424." 

To  ttte  ^ect  that  elassiflcatUm  based  on 
borse  power  is  proper*  see  Heudrlck  V.  State, 
supra.  Likewise  see  LUIard  v.  Melt<ni,  103 
S.  a  10,  87  S.  E.  421;  Heartt  v.  Downers 
Grove,  278  HI.  92,  115  N.  E.  869;  Smith  v. 
Commonwealtli,  17B  Ey.,286, 194  S.  W.  367; 
also  case  of  Kane  t.  New  Jersey,  242  U.  S. 
160,  87  Snp^  Ct.  30,  61  L.  Ed.  222,  where 
the  court,  qieakliig  through  Mr.  Justice 
Brandels,  said: 

*Tht  power  of  a  state  to  regulate  the  use  of 
motor  vehicles  on  its  hii^ways  has  been  re- 
cently considered  by  this  court  and  broadly 
sustained.  *  *  *  It  includes  the  right  to  ex- 
act reasonable  compensation  for  special  facili- 
ties afforded  as  well  as  reasonable  provisions 
to  insure  safety.  And  it  ia  properly  exercised' 
in  imposing  a  license  fee  graduated  according 
to  the  horse  power  of  the  engine.  Hendrick  v. 
Maryland,  235  U.  S.  610,  69  Z..  Ed.  385,  85  Sup. 
Ct.  Rep.  140." 

It  was  held  in  Jasnowskl  r.  Board  of  As- 

sessors,  191  Mich.  287,  157  N.  W.  891,  that: 

"What  classes-  of  property  shall  be  taxed  and 
what  shall  be  exempted  except  as  restricted 
by  tile  constitution  is  a  question  that  rests 
within  the  discretion  of  the  Legislatiire.  It  is 
within  legislative  authority  to  exempt  from 
other  forms  of  taxation  property  which  pays  a 
qMcific  tax,  whether  or  not  the  tax  is  levied 
on  the  property  itself  or  on  the  right  to  use 
it  in  a  certain  way." 

In  Bast  V.  Van  Deman  &  Lewis,  240  U. 
S.  357,  36  Snp.  Ct.  374.  60  L.  Ed.  679,  L. 
B.  A.  1917A,  421«  Ann.  Cas.  lj917B,  455,  speak- 
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Ing  ttuongb  Bfr.  Justice  HcEemia,  Uie  comt 
said: 

"It  Is  established  that  a  distinction  in  legis- 
lation is  not  arbitrary,  if  any  state  of  facts  rea- 
sonably can  be  conceived  that  would  sustain  It, 
and  the  existence  of  that  state  of  facts  at  tike 
time  the  law  was  enacted  must  be  assumed. 
Lindalcy  y.  Natural  Carbonic  Oaa  Co..  220  U. 
S.  61,  78.  It  makes  no  difference  that  the  facto 
may  be  disputed  or  their  effect  opposed  by 
argument  and  opinion  of  serious  strength.  It 
is  not  within  the  competency  of  the  courts  to 
arbitrate  in  such  contrariety.  Chi.,  Burl.  & 
Qoincy  R.  R.  v.  McGuIre,  219  U.  S.  549;  Ger- 
man Alliance  Ins.  Co.  v.  Kansas,  283  U.  8.  389, 
413, 414;  Price  v.  Illinois,  288  U.  B.  446,  452. 

"It  is  the  dn^  and  function  of  the  Legis- 
lature to  discern  and  correct  evUs,  and  by  evils 
we  do  not  mean  some  definite  injury  but  obsta- 
cles to  a  greater  public  welfare.  Eubank  v. 
Richmond,  228  U.  S.  137,  142;  SUgh  v.  Kirk- 
wood,  237  V.  S.  62,  59.  And  we  repeat,  'It 
may  make  discrlminadone  if  founded  on  dis- 
tinctions that  We  cannot  pronounce  unreason- 
able and  purely  arbitrary.'  Qoong  Wing  T. 
Kirbendan.  228  U.  9.  00,  62,  and  cases  dted 
above." 

The  existence  of  the  necessity  for  requlr< 
ing  a  privilege  tax  for  the  operation  of  the 
vehides  described  In  the  Oregon  Motor 
Vehicle  Law  upon  the  bighmys  of  the  state 
ot  Or^fHi,  and  the  authority  to  say  what 
cmutitutes  a  reasonable  tax  tat  sndi  prlvl- 
le^  is  for  the  determination  of  the  law- 
mafcing  power  of  the  state.  We  cannot  say 
that  the  license  fee  reacted  fc/t  the  privi- 
lege of  operating  motor  vehideB  upon  the 
hi^ways  of  this  state  is  unreasimable.  It 
Is  common  knowledge  that  103,790  vehides 
have  been  registered  under  the  provisions 
of  the  Motor  Vehicle  law  of  Uils  state  for 
the  year  Just  dosed.  They  are  driven  orer 
the  highways  of  Oregon  and  their  operations 
have  caused  immense  damage  to  the  roads  of 
the  state.  Millions  of  dollars  have  been  ex- 
pended 1^  this  state  and  mllllona  more  will 
be  expended  In  the  future,  for  the  conatrac- 
tlon  and  maintenance  of  highways,  chiefly 
for  the  operation  of  motor  vdilcles.  In  this 
modem  age  the  highways  are  chiefly  used  by 
the  automoUIe,  and  it  ebonid  pay,  in  a  large 
measure,  for  their  constmctlon  and  destruc- 
tion. 

"The  imposition  is  a  license  or  privilege  tax 
chargbd  in  the  nature  of  compensation  for  the 
damage  done  to  the  roads  *  *  *  by  the  driv- 
ing of  these  machines  over  them,  and  is  prop- 
erly based,  not  upon  the  value  of  the  machine, 
but  upon  the  amount  of  destruction  caused  by 
it."  Kane  v.  State.  81-  N.  J.  Law,  504,  80  Atl. 
453,  L.  R.  A,  1917B,  553,  Ann.  Gas.  1912D, 
237;  In  re  Kessler,  26  Idaho,  764.  146  Pac. 
113,  L.  B.  A.  1916D,  322,  Ann.  Cas.  1917A. 
228. 

A  valuable  case  is  Ard  t.  People,  66  Colo. 
4S0,  182  Pac.  893,  citing  Atkins  v.  State 
Highway  Department  (Tex.  Civ.  App.  1918) 
201  B.  W.  226;  Bx  parte  Hoflert,  84  S.  D. 


Digitized  by  Google 


680 


19S  FAOUnO  BBPOBTBB 


(Or. 


211,  148  N.  W.  20,  S2  L.  B.  A.  (N.  S.)  949; 
Re  Kessler,  supra ;  State  t.  Lawrence,  106 
MlM.  291,  66  Soutb.  745,  Ann.  Oas.  1917E, 
322;  Kane  v.  State,  supra;  Beny  on  Au- 
tomobilea,  {  91;  likewise  the  case  of  State 
T.  CoUins,  94  Wash.  812,  162  Pac  656,  and 
authorities  there  dted ;  State  ex  rel.  Fargo 
r.  Wetz.  40  N.  D.  299.  168  N.  W.  885,  5  A. 
L.  R  TSl,  and  Taluable  note. 

For  faUure  to  admit  the  testbilony  here- 
inbefore refierred  to^  this  case  Is  reversed 
and  remanded. 

BENSON  and  JOHNS,  JJ.,  concur. 
BBAN,  J.,  coaoors  in  the  revolt 


BARNUM  V.  SOUTHERN  OREGON  TRAC- 
TION CO.  et  8l.  (CALIFORNIA-OREGON 
POWER  CO.,  iBtervener). 

( Supreme  Gonrt  of  Oregon.  Feb.  28.  192L.) 

1.  Reoelvere  «»I58(2)— Operatlsg  supplies 
for  railroad  have  priority  over  Becsred  debt 
against  revenuos. 

Though,  as  a  general  rule,  a  secnred  debt 
has  priority  over  a  subseguent  unsecured  debt, 
there  is  an  exception  in  the  case  of  a  subse- 
quent debt  for  labor  and  supplies  furnished 
for  the  operation  of  a  railroad,  based  on  the 
advantage  to  the  secured  creditor  of  maintain- 
ing the  conttaraous  operation  of  the  road  and 
to  the  public  in  securing  continuous  service. 

2.  Receivers  159— Operating  sappllss  oan 
be  made  lien  If  rwanoet  have  been  dhrerted 
to  Interest. 

If  the  revenues  from  operation  of  a  rail- 
road have  been  Averted  from  the  payment  for 
snpiilies  for  iterating  th%  road  to  the  pvment 
of  biterest  on  a  secnred  debt,  the  payment  of 
the  datm  for  supplies,  after  the  appointment 
of  a  receiver,  can  be  enforced  by  compelliog 
the  secured  creditor  to  restore  the  amount  di- 
verted, or  by  making  the  claim  a  lien  on  the 
corpus  of  the  property. 

8.  Reoalvers  ft»l60— Prefereaoas  te  epemtlao 
expenses  United  to  six  months. 

Since  the  right  to  priority  for  supplies  ffir- 
nished  for  operation  of  a  railroad  arises  from 
equitable  considerations,  and  it  is  equitable 
that  there  be  a  time  limit  upon  such  right,  the 
period  of  six  months  before  the  receivership  is 
generally  fixed  as  the  period  during  which'snp- 
pUes  furnished  may  have  priority  of  payment 
from  operating  revenues,  unless  for  good  rea- 
son the  court  extends  the  time. 

4.  Reoelvere  1 5&— Restoration  of  revense 
onlsred  only  If  diversion  oocnrred  within 
reasonable  time  for  preference. 

In  a  suit  to  have  a  receiver  appointed  for 
a  railroad  and  for  foreclosure  of  a  mortgage 
on  the  railroad,  the  mortgagee  will  be  ordered 
to  restore  funds  diverted  from  operating  rev- 
enues to  the  payment  of  interest  instead  of  the 
payment  for  operating  supplies,  only  if  bucIx  di- 


version wav  made  within  the  period  duriac 
whidi  the  furnishing  of  suppUes  ^ves  a  prefer- 
ence right. 

5.  Receivers  ^160— Operating  creditor  held 
not  entitled  to  preferenos  because  of  delay. 

In  a  suit  to  foreclose  a  railroad  mortgage, 
fvhere  a  power  company  intervened  and  aaked 
that  its  claim  for  power  be  given  prefermce 
over  the  mortgage,  and  it  anieared  that  tlw 
last  interest  payment  vas  eight  months  before 
the  receiver  was  appointed,  and  tliat  since  that 
time  the  operating  revenues  had  exceeded  the 
operating  expenses  and  the  interest  payment, 
and  that  the  power  company  had  made  no  at- 
tempt to  enforce  its  daim,  the  daim  will  not 
be  given  priority  over  the  mortgage. 

6.  Receivers  «s»l60— Uanal  six-  montha  for 
preference  for  supplies  not  extended. 

Where  eight  months  bad  elapsed  since  the 
last  payment  of  interest  on  the  secured  debt  of 
a  railroad,  during  which  time  the  revenues 
from  operation  exceeded  the  operating  expens- 
es and  the  interest  paid,  but  the  power  com- 
pany had  made  no  attempt  to  enforce  its  daim 
for  power  furnished  nntfl  after  the  app<rint- 
ment  of  the  reeeirer  at  suit  of  the  mortgagee, 
there  is  no  reason  for  extending  the  nasal  six- 
month  period  during  wldch  enp^es  fnmiahed 
will  be  given  prioritj  ateintt  operating  rer- 
ennea. 

Dq)artment  1. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; F.  Bi.  Oalldna,  Judge. 

Suit  to  foreclose  a  mortgage  by  W.  S, 
Bamnm  against  the  Southern  Oregon  Trac- 
tion Company  and  others,  in  which  ttie 
California-Oregon  Power  Company  Inter- 
vened, asking  that  its  claim  be  established 
as  a'  lien  superior  to  the  mortgage.  Frran 
so  much  of  the  decree  of  foredoeure  as 
denied  the  Intervener's  claim  to  a  -prior 
lien,  in^i^ener  appeals.  Affirmed. 

The  question  fOr  decision  is  whether,  in 
the  drcumatanccB  shown  Ijy  Uie  record,  a 
claim  fbr  electric  current  furnished  for  ligiht, 
hMt,  and  powor,  and  for  suppUea  uaed  in 
the  operation  of  a  railroad,  la  entitled  to 
priority  over  a  daim  for  interest  due  on  a 
mortgage  covering  the  railroad. 

The  Southern  Oregon  Traction  Company, 
for  convenience  hereinafter  called  the  trac- 
tirai  company,  and  the  California-Oregon 
Power  Company  tas  brevity  hereinafter 
called  the  power  company,  are  corporations. 

W.  S.  Bamum  owned  a  line  of  railway 
axtending  from  Hedford  to  JaCiluHmvllle, 
and,  as  we  understand  the  record,  the  trac- 
tion cranpany  owned  some  trackage  within 
the  city  of  Uedford.  On  June'  26,  1915, 
Bamum  sold  and  amveyed  his  line  of  rail- 
way to  ttie  traction  craupany  tor  a  oonsldera- 
ti<m  not  shown  by  the  record.  However,  the 
traction  company  did  not  pay  tb»  entire  par- 
chase  price,  but  it  gave  to  W.  S.  Bamum  and 
Bertha  S.  Bamum  its  promissory  note,  dated 
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Jane  26,  1915,  for  197.000,  payable  oa  or 
before  July  1,  1021,  with  interest  at  6  p«- 
cait.,  payable  semiannnally  on  January  1st 
and  July  let  .of  each  year.  The  traction 
company  secured  Its  note  by  giving  a  mort- 
gage on  all  tbe  railroad  property  owned  by 
It  The  tractitm  company  did  not  make  any 
payment  on  the  principal  of  the  note,  and 
the  last  Interest  payment  was  made  on 
February  27,  1918,  when  the  traction  com- 
pany paid  to  Bammn  f  1,710  by  check  drawn 
on  the  JaAwHi  County  Bank.  This  dieck 
paid  the  Interest  in  fall  to  January  1,  1918. 

At  some  time  not  definitely  shown  by 
the  record,  but  probably  In  the  latter  part 
of  October  or  posalbly  eariy  In  November, 
Bamum,  who  was  then  the  sole  owner  of 
the  note  and  mortgage,  began  this  snlt  to 
foreclose  the  mortgage.  An  amended  com- 
plaint was  filed  on  December  20,  1918,  and 
In  the  amcsided  complaint  the  plaintiff  pray- 
ed, among  other  things,  for  the  appointment 
of  a  receiver  to  take  charge  <nC  the  railroad, 
to  sell  It,  and  feo  aivly  the  proceeds  of  the 
sale  cMi  the  mortgage  d:^;  and  from  this 
taet,  plos  the  language  found  in  the  prayer  of 
the  power  company's  complaint  In  interven- 
tion, we  Infer  that  the  original  complaint 
Ukewlae  pny«d  for  tbe  appointinatt  of  a 
FeceiTer. 

On  November  21,  1918,  the  power  company 
filed  a  petltlOB  in  iittanrenti<ni,  alleging  that 
the  traction  company  bad  been  engaged  in 
the  operation  of  the  railroad  as  a  carrier 
of  frel^t  awl  passengers,  and  that  between 
Angost,  V»n,  and  November  1,  1918,  the 
power  company  had  furnished  to  the  trac- 
tion -cDmpaiiy  electric  current  which  was 
used  by  tiw  traction  company  in  the  opera- 
tion ci  its  railroad ;  that  the  electric  car* 
rent  so  furnished  was  reasonably  worth 
41,096.40;  that  no  payments  had  been  made 
except  f 132.90,  leaving  a  balance  of  ¥l,563.SO. 
The  petition  further  alleges  that  during  the 
period  beginning  with  August,  1917,  and  end* 
ing  OB  November  1, 1918,  the  current  earnings 
of  the  traction  company  were  sufficient  to 
pay  13ie  operating  expenses.  Including  the 
claim  of  the  power  company,  but  tbat  the 
traction  company  diverted  part  of  the  earn- 
ings for  the  purpose  of  paying  interest  due 
oa  tlhe  'mortgage  and  for  the  purpose  of  pay- 
ing for  permanent  Improvements  to  the  rail- 
road. The  complaint  In  Intervention  con- 
ctaded  with  a  prayer  for  the  appointment  of 
a  receiver  In  accordance  with  the  prayer  of 
the  complaint,  on  condition,  however,  that 
tbe  receiver  be  directed  to  pay  the  claim  of 
the  power  company  in  full  from  the  earn- 
ings of  the  railroad  while  operated  by  the 
receiver,  "and.  If  such  earnings  be  Insuffi- 
cient, then  from  the  corpus  of  said  property." 

Bamum  answered  the  complaint  in  In-* 
torventltni  by  denying  that  the  claim  of  the 
power  company  was  entitled  to  preference 
aver  the  interest  due  on  the  note.  A  re- 
eetver  .was  appointed  at  s<ane  time  in  No- 
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vember,  1918.  In  one  of  tbe  briefs  It  is 
said  that  the  appointment  was  made  ou 
November  19th.  We  Infer  from  the  evidence 
that  the  receiver  operated  the  railroad  until 
about  July  1,  1919,  when  he  delivered  the 
property  to  Bamum,  who.  It  appears,  pur- 
chased the  railroad  at  the  foreclosure  sale. 

The  suit  came  on  for  trial,  and  after  hear- 
ing the  evidence  the  trial  court  made  find- 
ings of  fact  and  conclusions  of  law  and  on 
March  10,  1919,  rendered  a  decree  In  favor 
of  Bamum  and  against  the  traction  com- 
pany for  $67,000,  the  amount  of  tbe  principal 
of  the  note,  together  with  $3,990  for  lo- , 
terest  due  from  January  1,  1918.  and  also 
for  attorney's  fees,  costs,  and  disbursements ; 
and  the  decree  further  provided  for  the  fore- 
closure of  the  mortgage  and  the  sale  of  the 
mortgaged  property. 

Among  the  "findings  of  fact"  Is  the  follow- 
ing: 

"The  court  further  finds  that  the  claim  of  in- 
tervener, Galifomia-Oregou  Power  Company,  Is 
not  a  claim  which  can  attach  aa  superior  to 
tbat  of  the  plaintU  1^  virtue  of  his  mortgage.** 

Among  the  oon<3nsIon8  of  law  Is  tbe  fifl- 

lowlng : 

"The  court  further  finds,  as  conclusions  of 
law,  that  no  judgment  or  lien  should  be  entered 
in  favor  of  the  California -Oregon  Power  Com- 
pany, intervener,  as  a  preferred  claim,  and  the 
intervener's  complaint  In  intervention  should  be 
dismissed." 

In  the  decree  it  Is  declared  tirnt  tbe  mort- 
gage held  by  Bamum  is  a  first  and  preferred 
lien.  There  was  a  second  mortgage  of  which 
we  need  not  speak  except  to  say  tbat  a  cor 
poratlMk  known  as  the  Bullis  Company  bad 
advanced  to  the  traction  company  from  time 
to  time  stuns  of  money  aggregating  $93,000, 
which  amount  was  secured  by  a  seccmd  mort- 
gage on  the  railroad  pzopaty.  The  decree 
farther  declares: 

"That  the  claim  of  the  Oallfomia-Oregon 
Power  Company,  as  Intervener  herein,  be,  and 
hereby  is,  in  all  particulars  and  respects  de- 
clared to  be  a  valid  claim  but  subordinate  and 
inferior  to  plaintUTs  daim.  •  *  * " 

On  May  6, 1919,  the  power  company  served 
and  filed  a  no'tlce  of  appeal,  in  which  the 
power  company  asserts  that — 

It  "appeals  to  the  Supreme  Court  of  tbe  state 
of  Oregon  from  that  portion  of  the  decree 
made  and  entered  in  the  above -entitled  cause 
by  the  abore-named  court  on  the  7th  day  of 
March,  1919,  wherein  and  whereby  it  is  ad- 
judged and  decreed  that  the  claim  of  this  Inter- 
vener Is  sulwrdlnate  and  inferior  to  plaintiff's 
claim  set  ont  in  his  complaint  herein." 

Porter  J.  Neff,  of  Medford  (Morrison, 
Dunne  &  Brobeck,  of  San  Francisco,  Ual., 
and  James  T.  Chinnock,  of  Grants  Pass,  on 
the  brief),  for  appellant. 

Ous  Newbury,  of  Medford,  and  A.  C.  Em- 
mons, of  Portland*  for  respondents. 
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HABRIS,  7.  (after  Btatlng  the  facts  as 
above).  The  evidence  sbows  that  the  eam- 
Inga  ot  the  tracUoa  company  wwe  d^oslted 
In  the  Jackson  County  Bank.  Bamnm  con- 
tends that  there  is  evidence  showlns  tltat  the 
Bnllis  Company  advanced  and  loaned  moneys 
to  the  traction  company,  thus  enabling  the 
tracUon  company  to  operate  its  railroad,  and 
that  the  moneys  so  loaned  were  also  deposlt- 
,  ed  In  the  Jackson  County  Bank  and  com- 
mingled with  the  current  earnings,  so  that 
it  Is  now  Impossible  to  determine  whether 
the  interest  payment  of  11,710  made  on  E^b- 
roary  27, 1B18;  was  made  with  current  earn- 
ings 'or  with  borrowed  moneys.  We  do  not 
Ond  it  necessary  to  detennlne  what  the  fact 
may  be,  but  for  the  purposes  of  this  discus- 
sion we  shall  assume,  without  deciding,  that 
the  whole  sum  of  $1,710,  paid  on  the.  Inter- 
est on  February  27.  1018,  was  made  with 
current  earnings. 

Although  there  may  be  some  room  for  argu- 
iDg  othawise,  nevertheless  we  shall  assume, 
without  deluding,  that  all  the  current  earn- 
ings were  earnings  from  the  operation  of  the 
railroad  as  a  public  uUUty.  See  Security 
Trust  Co.  V.  Goble  K.  R.  Co.,  44  Or.  370,  377, 
74  Pac.  919,  75  Pac.  «97. 

[1]  The  general  rule,  of  course,  is  that  a  se- 
cured debt  has  priority  over  a  subsequent  un- 
secured debt ;  but  a  notable  exception  to  this 
general  rule  is  found  in  the  doctrine  which 
gives  in  cases  of  railroad  recelversbips  prior- 
ity to  unsecured  claims  for  labor  or  suppllep 
contributing  to  the  maintenance  and  operation 
of  the  railroad.  A  person  taking  a  mort- 
gage on  railroad  property  is  held  impliedly 
to  agree  that  the  current  debts  and  liabilities 
incurred  in  the  ordinary  course  of  the  opera- 
tion of  the  railroad  shall  be  paid  from  the 
current  receipts  before  he  has  any  ri^t  to 
such  income.  This  doctrine  is  based  upon  the 
theory  that  it  Is  to  the  interest  of  the  mort- 
gagee that  the  railroad  shall  be  kept  a  going 
concern  and  thus  prevent  the  Impairm^t  of 
the  security  of  his  claim,  and  that  it  is  to 
the  Interest  of  the  public  that  the  trains 
which  serve  the  public  shall  not  cease  to  run. 

[2]  Whenever  a  labor  or  supply  claimant 
asserts  that  the  rule  which  gives  his  claim 
priority  has  been  violated,  a  court  of  equity 
will  ascertain  the  amount  of  the  gross  earn- 
ings and  then  figure  the  amount  of  the  cur- 
rent expenses ;  and  If  It  is  found  that  moneys 
have  been  taken  from  the  current  earnings 
and  tsed  to  pay  interest  on  a  mortgage 
covering  the  railroad  property,  and  if  it  is 
further  found  that  there  are  not  sufficient 
moneys  in  the  current  earnings  fund  with 
which  to  pay  such  labor  or  supply  claimant, 
the  court  will  compel  the  mortgagee  to  make 
restoration  of  so  much  of  the  moneys  paid 
on  the  interest  as  may  be  necessary  to  sat-' 
Isfy  the  labor  or  supply  claim.  Restoration 
may  be  accomplished  by  making  the  labor  or 
supply  claim  a  lien  on  the  corpus  of  the 
property,  and  if  the  railroad  property  Is  sold 


sacb  part  of  the  proceeds  of  the  sale  as  is 
necessary  can  be  applied  in  payment  otf  the 
claim.  We  understand  from  the  record  that 
the  railroad  property  was  ^old  at  a  fdre- 
closure  sale  and  that  Baraum  was  the  pur- 
chaser, and  that  the  sale  price  did  not  exceed 
the  amoant  due  oa  the  note  and  mortgage^ 
We  also  understand  that  the  power  company 
is  attempting  to  impose  a  Hen  oo  the  railroad 
property  so  as  to  conq>el  Baznom  to  pay  the 
amount  of  the  power  cbmpany's  claim. 

CS]  However,  there  is  a  limitation  upon 
this  rule  under  which  conrto  of  equity  will, 
when  necessary,  compel  restonitioa  of  mon- 
eys  diverted  from  the  current  earnings 
fund.  Since  the  right  of  priority  arises  ont 
of  equitable  consideratitHis,  the  right  most 
be  accepted  and  exorcised  subject  to  equi- 
table considerations.  It  Is  equitaUe  that 
there  shall  be  a  time  limit  upon  the  right  of 
priority,  and  hence  it  is  said  that  only  those 
claims,  which  hare  accrued  wittiin  a  reasm- 
able  tioie  before  the  appointment  of  the  re- 
ceiver will  be  given  preference  over  claims 
for  Interest  due  on  a  mortgage  debt;  and 
although  there  Is  no  arbitrary  time  fixed, 
the  period  of  six  months  is  generally  pre- 
scribed as  the  time  limitation.  Of  course, 
for  sufficient  reasons  courts  may  and  will 
extend  the  time  limitation  beyond  six  months, 
or  fix  it  at  a  less  period  than  six  months. 
V7e  shall  treat  the  claim  of  the  power  com- 
pany as  one  which  Is  clearly  entitled  to 
pre^rence,  but  we  are  unable  to  assign  any 
good  reason  for  the  extension  of  the  time 
limitation  beyond  six  months,  usually  fixed 
for  labor  and  supply  claims.  Bl^  v.  St. 
Louis  H.  &  K.  R,  Co.  (C.  C.)  22  Fed.  471; 
Thomas  v.  Peoria  R.  I.  Ry.  Co.  (C  C.)  36 
Fed.  808,  819;  Central  Trust  Co.  v.  Clark, 
81  Fed.  269,  271,  26  C.  C.  A.  397;  Interna- 
tional Trust  Co.  V.  Townsend  Brick  &  Con- 
tracting Co.,  96  Fed.  850,  857,  37  C.  C.  A. 
396;  Bumham  v.  Bowen,  111  U.  S.  776,  4 
Sup.  Ct.  675,  28  Ii.  Ed.  506;  Southern  Rail- 
way Co.  V.  Carnegie  Steel  Co.,  176  U.  S.  257, 
20  Sup.  Ct.  347,  44  L.  Ed.  45a 

[4}  The  diversion  must  have  occurred  with- 
in whatever  period  is  adopted  as  the  one 
during  which  lat>or  and  supply  claims  must 
have  accrued  to  be  preferred.  Restoration 
will  be  compelled  if  the  diversion  was  made 
within  whatever  period  Is  adopted  as  the 
time  limit;  but,  if  the  diversion  was  made 
before  the  beginning  of  such  period,  restora- 
tion will  not  be  compelled.  John  A.  Boebl- 
Ing's  Sons  Co.  v.  Idaho  Ry.  Light  ft  P.  Co, 
243  Fed.  527,  156  O.  C.  A.  225;  1  Tardy's 
Smith  on  Receivers,  |  423,  p.  1177. 

[S]  There  are  three  statements  or  bills, 
Exhibits  A,  B,  and  G,  showing  the  amount 
of  electric  current  furnished  by  the  power 
company.  Exhibit  A  covers  Ufi^t  and  heat 
used  by  the  traction  company  In  Its  office  at 
Medford.  Exhibit  B  embraces  the  light  and 
power  used  by  the  traction  company  at  its 
BubstaUon  in  Hedfbrd  and  also  a  tew  sop- 
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plies  foralslted,  and  Exhibit  O  Includes  only 
the  electric  carrmt  ueed  for  ll^ts  in  Jack- 
Bonvllla  Each  of  these  three  statements 
gives  the  account  from  and  imdading  the 
month  of  May,  1917.  to  and  Indnding  the 
month  of  October,  1918. 

Turning  to  Exhibit  A,  we  find  that  the 
charges  for  light  and  heat  aggr^ated  $71; 
that  the  credits  aggr^ted  $68 ;  thus  leaving 
a  balance  of  ¥3.  Exhibit  A  shows  that  on 
August  1,  1918,  the  account  balanced,  so 
that  it  can  be  said  that  the  unpaid  indebted- 
ness of  $3  accrued  after  August  1.  1918. 

Upon  examination  of  Exhibit  B.  we  find 
that  from  May  1,  1917,  to  November  1,  1918, 
the  traction  company  used  electric  cnrrrat 
as  follows:  For  power,  $1,976;  for  sup- 
plies, ¥11.96 ;  for  lights,  $23.90.  The  Ugbt  ac- 
count ran  from  90  cents  a  month,  the  lowest, 
to  $2.90,  the  highest.  The  power'  accotmt 
varied  from  $92  for  the  month  of  March, 
1918,  to  $142  for  the  month  of  December, 

1917.  Supplies  were  furnished  In  four  sev- 
eral months  only.  Exhibit  B  shows  credits 
totaling  $448^,  leaving  a  balance  of  $1,563.60 
due  and  unpaid.  However,  upon  further  in- 
spection we  find  that  If  we  Include  only  the 
six  months  immediately  preceding  November, 

1918,  there  was  furnished  at  the  substation 
during  that  period  electric  current  as  follows: 
For  power,  $670;  for  light,  $5.80;  and  sup- 
plies were  furnished  of  the  value  of  $2.00; 
and  the  a^egate  value  of  the  ^ectrlc  current 
and  Buwlies  was  $677.80.  Although  the 
credits  for  the  same  period  totaled  $9.95,  we 
aball  assnzoe  that  these  credits  should  be  ap- 
jflled  on  the  nnpcdd  debits  wU(^  accrued 
prlw  to  May,  1918. 

Ediiblt  ■  O  shows  debits  amountliy;  to 
$19^,  and  credits  aggregating  $16.80,  leav- 
ing a  balance  ot  $8.  This  account  shows  that 
the  traction  company  was  charged  $1  per 
mcHith  from  and  including  the  month  of  May, 

1917,  to  and  Inidndlng  the  month  of  October, 
1018.  The  last  credit  was  for  $6.20  paid 
July  22,  UlS,  and  the  next  to  the  last  pay- 
ment was  made  February  26,  1918. 

If  we  leave  out  of  our  calculations  the 
credits  amotmtlng  to  $9.95  shown  In  Ezlilblt 
B,  the  total  unpaid  Indebtedness  whidi  ac- 
crued during  the  six  months  period  amounts 
to  $683.80.  If  we  now  look  into  the  expenses 
and  earnings  of  the  traction  company  we 
diall  And  that  the  total  operating  expenses 
from  and  including  September,  1917,  to  and 
Including  October,  1918.  were  $22,874.12;  and 
this  Includes  $1,710  paid  on  February  27, 

1918,  on  the  Interest,  as  well  as  the  sum  of 
$462.14  paid  In  satisfaction  of  taxes;  and 
the  earnings  for  the  same  period  b^lnnlng 
with  Septonber,  1917,  and  ending  with  Octo- 
ber, 1918,  were  $21,807.39.  But  if  we  calcu- 
late the  eatnings  for  the  six  months  period 
beginning  with  May.  1918,  and  ending  with 
the  following  October,  we  And  that  they  ag- 


gregated $10,276.48,  and  the  operating  «x- 
pensea  for  the  same  six  months  period 
amounted  to  $6,447.84.  thus  leaving  a  net 
balance  in  the  current  earnings  fund  of  $8,- 
828.64.  or  considerably  more  than  not  only 
the  Indebtedness  accruing  for  electric  cur- 
rent during  the  six-mMith  period,  but  also 
the  unpaid  indebtedness  accruing  aftw  May 
1.  1917. 

[I]  If  we  make  our  calculaUons  so  as  to 
cover  the  period  beginning  with  February, 
1918,  and  ending  with  the  following  October, 
we  shall  find  that  the  total  earnings  were 
$13,923.67,  and  the  total  operating  expenses 
were  $12,512.78,  Including  $1,710  paid  to 
Bamnm  on  Interest,  thus  leaving  nearly 
enough  in  the  current  earnings  fund  to  pay 
t^  total  balance  due  the  power  company. 
The  record  does  not  show,  nor  is  it  claimed, 
that  the  power  company  took  any  steps  or 
att^pted  in  any  wise  to  compel  payment  of 
Its  claim  untU  it  filed  Its  petition  In  inter- 
vention. The  attMidlng  circumstances,  as 
we  view  them,  argue  against  rather  than 
for  any  extoikon  €t  tbm  usual  dx  numths 
time  limitation. 

We  are  told  that  the  receiver  was  appotat- 
ed  on  November  19,  1918;  and  hence  the  al- 
leged diversion,  which  resulted  from  taking 
$1,710  ont  of  the  current  earnings  fnnd  on 
February  27,  1918,  and  applying  it  on  the 
Interest  due  on  the  mortgage,  occurred  neaiiy 
three  months  prior  to  the  beginning  of  the 
six-month  period,  and  for  that  reason  the 
power  company  cannot  now  compel  a  resfora- 
tlon  of  the  mweys  so  diverted. 

The  decree  is  affirmed. 

BUBNBTT.  0.  J.,  and  McBBIDB  and  BEN- 
SON, JJ^  concur. 


STATE  V.  BRAKE. 

(Supreme  Court  of  Oregon.  Feb.  IS,  1921.) 

1.  Criminal  law  ^510— At  commoB  law  cos- 
victloR  may  be  hai  an  uneorroboratri  teatl- 
neny  of  aoesnpHes. 

Under  tbe  rule  of  the  common  law,  the  tes- 
timony of  an  aecomidice,  althooi^  not  corrob- 
orated, may  be  suffioient  to  warrant  ccmvictloB 
it  It  satisOes  the  Jury  of  gaOt  beywid  a  reairaa- 
ble  doubt 

2.  Crlnlsal  law  «=35lt(3)  —  Corraboratloa  of 
testlsioBy  of  aoeenpllm  nsBt  eossoot  dsfesi- 

ast  with  orime. 
Under  Or.  L.  8  1640,  dedaring.  that  a  con- 
viction cannot  be  had  i^on  the  testimony  of  an 
accomplice  unless  corroborated,  the  corroborat- 
ing teatimoDy  must  connect,  or  tend  to  connect, 
the  defendant  with  the  cammiseion  of  tlie  crime, 
and  must  be  independent  of  any  testimony  of 
the  accomplice,  and,  under  the  direct  terms  of 
the  statute,  evidence  merely  relating  to  the 
commission  of  the  crime  is  insuffident. 
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8.  Crtmtaal  law  «es>74I(S)  —  W»tght  of  oor- 
rakwratlBO  tMUmmy  Is  ftr  th«  Jury. 
Th«  jaron  ar«  the  Judges  of  the  weight 
and  credibOit;  and  effect  of  tastimoay  which  is 
relied  on  as  corroboratiiiK  tbat  of  an  aecom- 
pUce,  and  tettding  to  connect  defendant  witb  the 
commission  of  the  crime. 

4.  Crimrnal  law  1(3)— Corroborative  evi- 
rieaoe  aeed  aot  be  direct. 

Under  Or.  L.  {  1540,  eorroboratlTe  evidence 
need  not  be  direct  evidence,  bnt  the  statute  is 
satisfied  even  though  it  is  entirely  drctunstan-' 
tial. 

5.  Crlniaal  law  «s>5ri (4)— Mere  opportnaKy 
aot  safflolaDt  evldeaoe  of  oorroberatioa. 

Mere  opportuoity  is  not  snfflclcnt  corrobo- 
ration to  eatlBfy  Or.  L.  |  1540,  forbiddbg  con- 
viction on  uncorroborated  accomplice  tes)^ 
moiiy.  * 

6.  Criminal  law  «=>5I  I  (5, 6)— Association  wHh 
aooomplloe  or  possession  of  fruits  of  erimo 
aailoleat  oorroboratloa  of  aooonplloa. 

Intimate  aasodation  with  accomplice  at 
about  the  time  of  the  ounmisslon  of  a  crime 
may  be  sometimes  soffident  corroboration  to 
aatisty  Or.  L.  |  1540,  forbidding  conviction  <m 
the  uncorroborated  testimony  of  an  accomplice, 
and  possession  of  the  fmita  of  the  crime  hj  it- 
eelf  is  sufficient  corroboration. 

7.  Crfnlaal  law  «s>SII(2)— Carroboratloa  of 
aooonplloa  m—t  aot  ke  of  Itaoif  wiMeiit  to 
.aastala  ooavlotloa. 

The  corroboration  of  an  accomplice  need 
not  b«  of  itself  adequate  to  anpport  a  convlc- 
tliMit'bat  it  la  auffident  to  meet  the  require- 
ments  of  Or.  L.  I  1540,  forbidding  conviction 
on  uncorroborsted  testimony  of  an  accomplice, 
if  it  fairly  and  le^timately  tends  to  connect  de- 
fendant with  the  commission  of  the  crime. 

8.  CriailBal  law  «=95ll(l)  —  No  proolaa  nile 
for  qaaataai  of  tastlaioay  aeoesaary  to  cor- 
roborato  acooaiplloo  toatlnoay. 

Because  of  the  infinite  varlet?  of  fact  ait- 
aationaf  no  predae  rule  can  be  formed  for  the 
naeaanrcsnent  of  tiie  quantum  of  corroborstive 
oiMoDca  necessary  under  Or.  L  1  1540,  to  sns- 
tatn  a  conviction  on  accomfdlee  testimony,  bnt 
each  caae  muat  be  governed  ita  own  drcnm- 
stances. 

9.  CriMlaal  law  «»5II(2)— EvMaaaa  kald  aaf- 
Moat  to  aairabsnrto  aeeaaipliao  toatiaioay. 

tn  a  prosecution  for  murder,  corroborative 
evidence  *«U  to  soffldeotly  connect  defen^id 
with  the  commission  of  the  crime,  aa  raqidred 
by  Or.  li.  1 1540,  to  warrant  conviction  on  ae- 
conpUee  evidence. 

11^  wntaaaaoa  «s»sm(7)  —  SteaairaplMr'a 
aatoa  af  caafoasloa  of  aooonplloa  net  ■aoeo- 
aary  far  inpoaaHnaat. 

In  a  prosecution  for  bomidde,  where  de- 
fendanfa  Mtf-confessed  accomplice  made  s 
confession  whidi  exonerated  defendant,  and 
admitted  such  fact  on  cross-examination,  but 
asserted  its  falsity-,  and  there  was  nothing  to 
show  that  the  transcript  of  stDnographer's 
notes  ot  such  confession  were  neoesaary  to  re- 
fresh the  memory  of  the  witnesses  who  were 


present,  it  was  not  eiror  for  the  trial  eonrt 
to  refuse  the  request  of  detoidant^a  coonaol 
that  the  prosecutor  be  roqnired  to  prodnca 
such  notes,  for  they  amonntad  to  ootUng  mora 
than  a  private  or  personal  memoranda,  and  un- 
der Or.  L.  I  864,  need  not  be  exhibited  as  s 
foundation  for  the  impeachment  of  the  aCcom- 
plice,  It  appearing  that  he  did  not  sign  13m 
transcript  of  the  notes. 

II.  Crlniaal  law  ^s»441— Notoa  of  eonfeaalaa 

not  paper  relating  to  merits  of  aotlon  whicll 
prosecutor  may  be  compelled  to  prodaoo. 

Where  defendant's  self-confessed  accom- 
plice sdmitted  that  he  made  a  confessioD  exon- 
erating defendant,  which  conflicted  with  his 
testimouy  at  the  trial,  a  transcript  of  the  ste- 
nographer's notes  of  such  confession,  not  sign- 
ed by  the  accomplice,  waa  not  a  paper  relating 
to  the  merits  of  the  acti<«,  within  Or.  L.  {  533; 
and  hence  the  rafoaal  of  the  trial  coort  to  com- 
pel the  proaecutor  to  allow  defendant'a  connsel 
to  inspect  the  same  for  the  purpose  of  impeacfa- 
ing  the  accomplice  aa  a  witness  was  not  error, 
it  appearing  that  the  trial  court  was  perfectly 
wilUng  to  allow  tihose  who  heard  the  confeaaion 
to^be  called  aa  witnesses,  etc 

D^iartment  1. 

Appeal  from  Circuit  Goor^  Olackamu 
Coonty;  J.  U.  Campbell,  Judce^ 

Russell  Brake  was  Qonvlcted  ot  mnrder  In 
the  second  degree,  and  be  appeals.  Affirmed. 

George  L.  Moore  and  Bussell  Brake  were 
Jf^tly  Indicted  for  the  crime  of  murder  Ib 
the  second  degree.  The  Indictment  accused 
Moore  and  Brake  of  having  killed  Harry  Da- 
biusky  by  beating  him  on  the  head  and  body 
with  "some  instruments  and  weapons,"  and 
throwing  him  Into  the  Willamette  river. 
Mooie  pleaded  guilty,  and  .was  sentenced  to 
the  penitentiary  for  life.  About  (me  month 
after  Moore  had  been  sentenced  to  the  peni- 
tentiary. Brake  was  tried  by  a  Jury.  The  trial 
resulted  In  a  verdict  of  guilty  of  murder  in 
the  second  degree  as  charged  In  the  Indfct- 
ment,  and  Brake  appealed  from  ttie  coaae- 
quent  Judgment 

Thoe.  I*.  Gariand,  of  Portland,  tor 
last. 

LlTjr  SUpp.  Dlst  Attj^  of  Oregon  aty  (GU- 
beijt  L.  Medina,  of  Orecon  City.  <m  the  brtef)» 
\  for  the  State. 

'    HABRIS,  J.    The  appeal  presents  t«9 
I  questions  for  detflaiott.   It  la  contended  (1) 
i  that  tlie  testimony  of  Uie  acemni^lce,  Mowe* 
who  appeared  as  a  witness  for  the  state;  waa 
not  suiftdmtly  corroborated;  and  0!)  that  ze- 


rersible  error  resulted  from  the  refnsaS  of 


the  trial  court  to  compel  tike  district  attomey 
to  deliver  to  the  def^idant  a  "confeaaion" 

:  uiade  by  Mooie. 

[1,1]  The  contention  that  the  correhora- 
tion  of  the  accomplice  la  not  snOcimt  to  meet 
the  requirements  of  the  statute  makes  It  nec- 

;  essarr  to  relate  the  story  ot  the  dime  a»told 


■For  eUMr  eam  sm  sans  tonic  and  KBT-KCUBrR  U  aU  Ktr-H«mbeicd  Dl^sU  and  ln«aa» 
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tibe  witnesses.  Bat  before  att^ptlng  to 
examine  tlie  evidence,  we  stioxild  first  remind 
onrselTes  of  tbe  language  of  onr  statute.  See- 
titm  1540.  Or.  h.,  reads  as  follows: 

"A  coQvictioii  cannot  be  bad  upon  tbe  testl- 
moDj  of  an  accomplice,  anlesB  be  be  corrobo- 
rated BQCb  otber  evidence  as  tends  to  con- 
nect the  defendant  wlUi  the  conunlasicai  of  the 
crime,  and  the  corroboration  ia  not  aafficient  U 
it  merely  show  the  commission  of  the  crime,  or 
the  drcamstances  of  the  commia^n." 

Under  the  role  of  the  common  law  tbe  tes- 
timony of  the  accomplice,  although  not  cor- 
roborated, ma?  be  snfiBdent  to  warrant  a  con- 
Tictloa  if  it  satisfies  the-  Jury  beyond  a  rea- 
sonable doubt  of  the  guilt  of  the  deBndant. 
Onr  statute,  like  the  statutes  In  many  other 
states,  is  In  effect  a  legislatlTe  declaratliH^ 
ttiat  it  is  dangerous  to  permit  conviction 8 
■  *^ap<Hi"  the  uncorroborated  testhnony  of  thQ 
accomplice,  and  for  t3iat  reason  tbe  statute 
in  substance  provides  that  Juries  shall  not 
convict  any  accused  persra  "upon"  the  un- 
corroborated testimony  of  an  accomplice, 
even  thoxigb  they  ttnqoalffledly  believe  the 
testimony  of  tlie  accomplice. 

The  statute  uses  predse  language.  It  Is 
not  necessary  that  there  shall  be  cbrroborat- 
Ing  evidence  concerning  every  material  tact 
as  to  whldi  the  accomplice  testlfled,  and  it  is 
not  necessary  that  the  wh<rte  case  shall  be 
proved  outside  the  testimony  of  tiie  accom- 
plice; fbr.  If  the  statute  contained  anch  a 
requirement,  accomplice  testimony  could  nev- 
er avail  anything  except  as  cnnmlaUve  evi- 
dence. Onr  statute  In  plain  words  permits  a 
convicti<m  "upon  tbe  testimony  of  an  accom- 
plice^'; with  the  limitation,  however,  upon 
such  permlssifm.  that  the  aecmnplioe  shall  be 
corroborated  "1^  such  other  evidence  a>  tends ' 
to  conuect"  the  defendant  with  the  commis- 
sion of  the  crime.  The  language  of  tbe  stat- 
ute ia  "other  evidence,"  and  hence  the  cor- 
roborative evidence  must  be  independent  of. 
tbe  testimony  of  the  accomplice.  The  com^ 
orating  evidence  must  conneett  or  tend  fo  con- 
nect^ the  defendant  with  the  commission  of 
the  crime  charged;  and,  jfurthermore,  the 
tendoicy  of  the  corroborative  evidence  to 
cramect  the  defendant  most  be  independent 
of  any  testlmmy  of  t2te  aoeomplloe.  The  cor- 
roboratlTe  evidence  must  of  Its  awn  force,  in- 
dependently of  the  accomplice  testhnony, 
tend  to  connect  the  defendant  with  the  cmn- 
mission  of  the  crime; 

Evidence  whidi  relates  excluslTely  to  the 
commission  of  the  crime  or  to  the  circnm- 
stances  ct  the  commission  Is  not  suffltdent. 
The  requirement  of  the  statute  is  not  satis- 
fied by  producing  evidence  showing  that  a 
crime  was  committed  by  sane  person  or  per- 
sons ;  hat  there  must  be  evidmce,  Independ- 
ently of  ae  aocompUee  testimony,  tending  to 
show  that  the  defendant  was  oonnsoted  with 
the  commission  c£  the  crime. 

It]  The  "otber  evldencer'  required  by  the 


statute  need  imly  tend  to  connect  the  defend- 
ant with  the  commission  of  the  crime  charg- 
ed. Of  oonrse,  the  Jurors  are  the  Judges  of 
the  w^^t,  credibility,  and  effect  of  the  tes- 
timony under  proper  iostructions;  and  hence. 
If  they  disbelieve  the  corroborative  evidence, 
they  are  required  by  the  Imperative  command 
of  tbe  statute  to  acquit  the  defendant,  even 
though  they  believe  the  testimony  of  the  ac- 
complice staniUng  alone  and  by  Itself;  for  a 
conviction  cannot  be  sustained  If  in  the  end 
it  ia  in  truth  rested  exclusivtiy  upon  accom- 
plice testimony.  There  must  be  some  ctber 
evldaice  fairly  and  legitimately  tending  to 
connect  the  defendant  with  the  conmilsfldcm  of 
the  crime,  so  tliat  tt  can  In  truth  be  said  that 
bis  conviction  is  not  based  entirely  upon  evi- 
denco  of  the  acoHnpiice. 

[4]  The  corroborative  evidence  need  not  be 
direct  evidence;  but  the  statute  la  satlafled 
even  though  tbe  evldenoe  Is  entirely  dream- 
stantial.  . , 

[f ]  Mere  cfqiortanit?  ia  not  alone  suffldeiit 
[8]  IntUnate  association  with  the  accom- 
plice, however,  at  or  about  the  time  ctf  Qie 
ocanmission  of  tbe  crime,  and  in  the  nel^* 
bwhood  of  tiw  place  where  the  crime  was 
committed,  may  sometimee  be  sufficient,  es- 
pecially where  the  defendant  and  the  accom- 
plice were  not  ooly  together,  but  had  the 
fruits  of  tbe  crime  in  their  poasesston.  In- 
deed, pOBsessbm  of  tbe  fruits  ot  fba  erlme 
has  been  held  of  Itself  sufficient  corrobtn-atlm 
ot  the  aoeomplloe  to  sostaln  a  oonrlctltm, . 
eren  in  the  case  of  homidde.  State  t.  Town- 
send,  19  Or.  218,  317.  28  Pac.  068;  State  T. 
Bussdl,  64  Or.  247,  248. 129  Pac.  lOSl;  State 
T.  Torabow,  188  Pae.  485,  487,  488;  People 
T.  Better,  21B  N.  T.  128,  109  N.  B.  12T,  Ann, 
Cas.  IftlTA,  600;  16  0.  J.  686.  701,  704,  T06, 
708. 

tn  The  corroboration  need  not  be  of  itself 
adequate  to  mqnwrt  a  conviction;  but  it  Is 
sufficient  to  meet  the  reqolnanents  of  the 
statute  If  It  fairly  and  legitimately  tends  to 
connect  tbe  defendant  with  the  commission 
of  tbe  crime.  16  a  J.  711.  See,  also,  State 
V.  Townsend,  19  Or.  218,  217.  28  Pac  96a 

[t}  Because  of  the  inflnlta  variety  of 
fact  altiutlons,  no  j^^daa  role  can  be  formed 
for  the  meaaurement  of  the  quantum  of  cor- 
roborative evidence  necessary  to  sustain  a 
conviction,  but  each  case  must  be  largely  gov- 
erned by  Its  own  drcunutances.  16  O.  J,  712. 

[•}  Geoi^  L.  Moore  and  Bussell  Brake 
worked  in  one  of  the  mills  at  Or^«»i  city, 
and  there,  as  early  as  a  couple  of  months 
prior  to  the  bomidde,  became  acquainted 
with  each  other.  From  Oregon  City  they 
went  to  P(niaaud;  and  on  either  the  19tb  or 
26tb  of  May,  1920,  they  went  together  to  the 
home  of  J.  W.  Davis  at  216  Prtk  street,  In 
St  Johns,  and  there  rented  from  Davis  a 
shsgle  room  having  In  It  cue  bed.  The  bouse 
was  a  two-story  structure,  and  the  room  as- 
signed to  Moore  and  Brake  was  on  the  sec- 
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ond  floor.  Davis  and  wife  occupied  a  room 
which  was  also  on  the  seccmd  floor,  and  close 
to  the  room  rented  to  Moore  and  Brake.  Im- 
mediatel7  after  renting  the  room  Moore  and 
Brake  secured  employment  at  the  Western 
Cooperage  Company.  Each  day  they  began 
work  at  6  :S0  p.  m.  and  quit  at  3  a.  m.,  and 
It  was  usually  about  3:16  a.  m.  when  they 
returned  from  their  work  to  their  roixn. 
Davis  had  another  roomer  who  also  worked 
at  the  Western  Cooperage  Company;  and,  al- 
though this  roomer's  hours  of  work  seemed 
to  have  been  the  same  as  those  of  Moore  and 
Brake,  the  latter  two  always  reached  the 
Davla  home  a  few  minutes  before  the  other, 
roomer  arrived  there.  Moore  continued  to 
work  until  Friday  June  11th,  but  Brake  did 
not  work  after  Tuesday  the  8th  or  Wednes- 
day the  9th  of  June. 

Saturday  afternoon,  June  12th,  Brake  rent- 
ed a  Ford  automobile  from  W.  R.  Couchman, 
who  conducted  a  garage  in  Portland.  Brake 
and  Moore  drove  this  automobile  to  Oregon 
City,  leaving  Portland  about  2  p.  m.,  and  re- 
turning to  Portland  about  5  p.  m,  Moore  was 
not  present  at  the  very  moment  when  Brake 
rented  the  aut<HnoblIe;  but  Brake  left  Mo<»% 
about  a  block  away  from  the  garage,  and 
went  alone  to  the  garage,  rented  the  car,  and 
thea  returned  with  it,  and  picked  op  Moore 
at  the  place  where  he  had  been  left 

Harry  Dubinsky  purchased,  on  May  26, 
1920,  a  new  Studebakra  "Big  Six  Touring' 
Car,"  and  he  used  It  as  a  "for  hire"  car.  His 
"stand"  was  at  the  comer  of  Sixth  and  Wash- 
ington streets,  In  Portland.  The  car  had  been 
run  but  a  comparatively  short  distance  prior 
to  June  Idth.  DuUnsky's  body  was  found 
on  June  20,  1920,  In  the  Willamette  river,  in 
about  110  feet  of  water,  and  at  a  point  150 
feet  below  the  bridge  which  spans  the  river 
at  Oregon  City,  and  about  250  feet  from  the 
east  shore.  An  examina-tion  of  the  head  dis- 
closed that  Dubinsky  had  been  severely  beat- 
en with  some  weapon ;  for,  as  a  medical  wit- 
neas  said,  hia  skull  was  so  badly  fractured 
tbat  the  base  of  it  was  divided  "into  a  num- 
ber of  pteces  like  a  mosaic." 

The  accouiH  ot  the  crime,  and  tlie  events 
wbldi  preceded  as  well  as  Oiose  which  foUow- 
ed  it,  as  told  by  Moore,  will  be  made  clearer 
If  at  ihlB  point  we  say  tiiat  there  was  teafl- 
mony  given  by  Moore  from  which  the  Jury 
could  have  found  that  Moore  and  Brake  had 
talked  of  stealing  an  Oldamobile  car  beating 
the  license  number  60479,  which  they  Imd  fre- 
quently Been  parked  "near  the  Willamette 
Hotel"  daring  the  period  of  their  emidoyment 
at  the  mUl  in  Oregon  City,  and  that  they 
"were  going  to  take  the  car  back  East"  If 
the  Jury  believed  the  tesUmony  of  Moore, 
they  were  warranted  in  finding  that  m  either 
Thursday,  June  loth,  or  Friday,  June  11th, 
Brake  had  stolen  a  license  plate  from  stHue 
other  vehicle  In  ^  Johns,  and  that  when 
Moore  and  Brake  made  the  Saturday  after- 


•aooa  trip  to  Oregon  (^ty  In  the  Ford  car 
they  did  so  for  the  purpose  of  making  prep- 
aratlons  for  stealing  the  01dsm(^e  car ;  for 
on  that  afternoon  Brake  took  wUh  him  the 
stolen  license  plate,  and  "went  up  the  steps 
•  •  •  on  Fifth  street,"  In  Oregon  City,  and 
left  the  plate  there.  There  was  also  evidence 
from  which  the  state  could  have  argued  that 
when  Moore  and  Brake  left  Portland  with 
DublnSky  on  Sunday  momlDg,  June  13th, 
they  did  so  With  the  intention  of  stealing  the 
Oldsmoblle  car,  but  that  after  arriving  In 
Oregon  City  they  changed  their  plan  and 
concluded  to  steal  the  Dubinsky  car ;  and  we 
may  add  that  the  reason  for  such  change  is 
probl^atical,  for  the  change  may  have  been 
because  the  Dubinsky  car,  being  new,  struck 
their  fancy,  or  it  may  have  been  because 
Brake  could  not  flnd  the  Oldsmoblle  car  or 
any  other  satisfactory  car  in  Oregon  City. 
We  now  come  to  the  story  told  by  Moore. 

If  Moore  told  the  truth  the  facts  were  as 
follows:  About  1  o'clock  Sunday  morning, 
June  13th,  Moore  and  Brake  went  to  Dubin- 
sky, who  was  then  with  his  car  at  bis  "stand" 
at  the  comer  at  Sixth  and  Washington 
streets,  aiwl  arranged  with  him  to  take  them 
to  Oregon  City,  and  they  Immediate  left 
Portland,  going  south  on  Sixth  street  Brake 
"told  the  driver  he  was  coming  up  (to  Oregon 
City)  to  collect  a  debt."  When  they  arrived  in 
Oregon  City  they  parked  the  car  on  the  south 
side  of  S'ifth  street  and  not  far  from  Main 
street.  Brake  then  went  up  the  "same  steps 
he  went  before  when"  on  Saturday  afternoon 
he  went  up  the  steps  with  the  Uceuse  plate. 
Moore  and  Dubinsky  "went  over  to  a  restau- 
rant •  •  *  just  across  on  the  comer  •  •  • 
across  Main  street"  and  got  "something  to 
eat."  After  being  in  the  restaurant  about  30 
minute6,*Moore  and  Dubinsky  came  out  on  the 
street  and  there  met  and  talked  with  Edward 
Surfus,  a  night  policeman  of  Oregon  City. 
After  talking  with  Surfus  "some,"  Moore  and 
Dubinsky  went  back  to  the  car,  and  when 
they  arrived  there  Brake  "was  sitting  In  the 
back  seat."  Dubinsky  and  Moore  then  got 
in  the  car;  Dubinsky  took  his  seat  at  the 
wheel  and  Moore  sat  in  the  front  seat' beside 
Dubinsky.  Just  as  the  car  left  or  while  it 
was  being  turned  around  on  Fifth  street  "and 
getting  ready  to  leave  Oregon  City,"  Brake 
said  to  Moore,  "This  is  our  car,"  and  f^con 
tbat  statement  Mooie  understood  that  they 
were  to  steal  Dubtnsky's  car.  As  the  car 
left  Oregon  City,  Brake  was  behind  the  front 
seat,  but  "was,  leaning  on  the  front  seat" 
and  he  wore  "a  soft  brown  hat"  They  left 
Oregon  City,  and  proceeded  on  their  way  to- 
wards Portland,  until  they  reached  a  point 
about  two  miles  south  of  Milwaukee,  and 
there  Dubinsky  stopped  the  car  in  obedience 
to  Moore's  request  Brake  had  at  about  that 
time  suggested  to  Moore  that  the  latter  ask 
Dubinsky  to  stop,  and,  although  Moore  UAd 
Dubinsky  tbat  be  wanted  to  get  out  for  a 
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ralnnte,  he  fully  understood  fiiat  the  real  pnr- 
poBe  was  to  enable  Brake  to  accomplish  the 
plan  to  take  the  icar.  When  the  car  stopped 
Moore  stepped  out  a  few  feet  from  the  car, 
and  as  he  did  so  heard  a  groan,  and  looked 
around  and  notloed  '^rake  hit  Dablnsky  aft- 
er I  looked  around."  There  was  a  tire  <±ain 
on  the  floor  of  the  car,  and  Moore  thoi^ht 
that  Brake  beat  I>ublnjsk7  with  this  chain. 
Dublnsky,  who  was  then  either  unconscious 
and  utterly  helpless  or  dead,  was  placed  by 
Moore  and  Brake  on  Uie  floor  of  the  car  be- 
tween the  front  and  back  seats.  Moore  took 
DnMnsfcy'a  "purse  out  of  hte  pocket  and 
handed  it  to"  Brake.  They  turned  the  car 
around,  and  with  Brake  at  the  wheel  and 
Moore  in  the  back  seat,  they  returned  to  Ore- 
gon City,  drove  on  the  bridge,  and  threw  Du- 
Mnsky's  body  Into  the  Willamette  river. 
Moore  and  Brake  then  drove  to  the  mi  of  the 
bridge,  turned  around,  and  drove  dlrectiy  to 
and  through  Portland,  and  "went  back  to 
St  Johns,"  arriving  there  about  4:30  Sunday 
morning.  They  parked  die  Dabln^y  car  In 
a  street  about  a  block  from  the  Davis  house. 
There  was  blood  In  the  frcmt  Beat  and  also 
"on  the  carpet"  In  fnmt  of  the  back  seat. 
B^ore  leaving  the  car  &iey  "found  a  piece 
of  waste  hi  one  of  the  po<Aet8  of  the  cor,  and 
wiped  off  some  of  the  blood  with  It^';  and 
after  wiping  tOt  some  of  the  Mood  they  threw 
the  waste  "down  on  the  ground  aronnd  tbe 
car." 

Before  reaching  Portland,  Hoore  and  Brake 
stopped  and  removed  the  two  license  plates 
from  the  car,  and  then  on  the  rear  rad  of  the 
rar  they  attached  the  plate  which  Brake  bad 
stolen  the  preceding  Thursday  or  Friday, 
thus  leaving  the  front  end  of  the  car  without 
any  license  plate.  After  parking  the  car  and 
wiping  off  aoaiB  at  the  blood.  Moore  and 
Brake  together  went  to  the  Davis  house. 
Moore  removed  his  shirt,  washed  the  Mood 
off  the  caffs,  and  put  <m  a  clean  Shirt  There 
was  a  little  blood  on  one  of  the  legs  of  his 
trousers,  and  he  "washed  tiiat  off."  Aftor 
remaining  In  the  Davls'honse  for  about  an 
hour  Moore  left  pursuant  to  an  understand- 
ing ^vlth  Brake  that  Moore  would  go  to 
Oregon  City  and  Inspect  the  bridge  to  see 
whether  any  signs  of  blood  had  beoi  left 
upon  the  bridge,  and  that  after  inspecting 
the  bridge  Moore  would  return  to  Portland 
and  meet  Brake,  who  agreed  to  be  with  the 
Dublnsky  car  at  the  end  of  the  Broadway 
bridge  In  Portland  at  about  10  o'clock  a.  m. 
It  was  about  5:S0  a.  m.  when  Moore  left  the 
Davis  house.  He  took  a  street  car  to  Port- 
land, and  from  tbence  he  went  to  Oregon  City 
in  an  electric  car.  Moore  returned  to  Portland 
and  he  and  Erak^  met  at  about  the  time  and 
the  place  agreed  upon,  Brake  having  the 
Dublnsky  car  with  him.  Moore  made  a  re- 
port to  Brake  of  his  trip  of  Inspection,  and 
Brake  said  'it  was  all  right."  Moore  ex- 
plains that  they  ^id  not  immediately  "drive 


east"  when  they  got  the  Dublnsky  car,  be- 
cause Brake  said  "he  wasn't  afraid  to  stay 
around  Portiand  until  Monday,  and  I  agreed 
to  stay  with  him."  Moore  got  In  the  car  at 
the  end  of  the  Broadway  bridge,  and  the  two 
rode  "around  town  In  Portland"  for  "a  couple 
of  hours,"  and  then  they  parked  the  car  on 
Tenth  street  south  of  Washington  street,  and 
"went  to  a  restaurant  and  had  something  to 
eat"  After  eating  and  "walking  around 
awhile"  they  again  got  In  the  car,  and  "drove 
around  awhile,"  and  aixiut  3  p.  m.  parked 
the  car  on  Nlneteentli  street  Moore  and 
Brake'then  "came  down  town  together,  and 
stayed  around  for  about  an  hour,"  and  at 
about  4  p.  m.  Brake  left  Moore,  saying  "he 
was  going  to  see  hla  girl  in  the  car."  In 
about  an  hour  and  a  half  Brake  returned  and 
met  Moore  In  front  of  the  Imperial  Hotel. 
Brake  had  left  the  car  near  the  comer  of 
Eleventh  and  Bumslde  streets.  At  about 
6:30  p.  m.  Moore  and  Brake  went  to  get  the 
car  at  Eleventh  and  Burnslde  streets  so  that 
they  could  take  their  girls  riding ;  but  before 
reaching  the  car  they  noticed  one  or  more 
policemen  around  it  <the  police  bad  discover- 
ed the  automobile  and  were  watching  to  see 
vbo  came  after  IQ.  Upon  dlacovwing  that 
the  car  was  being  watched,  Moore  and  Brake 
rwuained  away  from  it;  and  notwithstand- 
ing -their  discovery  eadi  called  upon  the 
respecdve  girl  with  whom  he  had  an  engage- 
ment, and  each  made  to  such  girl  an  excuse 
for  not  havLag  the  car  with  him.  On  the 
following  Friday,  June  18th,  Moore  and 
Brake  were  arrested  In  Portland. 

We  now  direct  attention  to  the  evidence  re- 
lied upon  by  the  state  to  corroborate  Moore, 
the  accomplice.  W.  B.  Couchman  testified 
tiiat  he  rented  a  Ford  car  to  Brake  on  Sat- 
urday afternocm  June  12th,  and  that  when 
Brake  rented  the  car  he  said  that  he  want- 
ed to  go  to  Oregon  C^ty.  Couchman  says 
that  Brake  returned  with  the  car  "that  eve- 
nhig." 

M.  W.  Koontz  had  a  car  and  used  It  "In 
the  for  hire  business."  Koontz  had  his  stand 
at  the  southeast  comer  of  Sixth  and  Wash- 
Inton  streets.  He  says  that  on  Sunday  morn- 
ing, about  tea  minutes  before  1  o'clock,  he 
saw  Dublnsky  "pull  away"  and  drive  south 
on  Sixth  street  with  a  party  In  the  car,  but 
that  he  could  not  tell  how  many  were  In  the 
car  with  Dublnsky,  nor  whether  there  was 
more  than  one,  although  he  was  able  to  say 
"they  were  In  the  back  seat,  whoever  they 
were." 

Edward  Suifus,  the  night  policeman  of 
Oregon  City,. stated  that  at  about  2 :10  o'clock 
Sunday  morning,  June  13th,  he  saw  Moore 
and  Dublnsky  on  Main  street,  in  Oregon  Olty. 
rhe  three,  Surfus,  Moore,  and  Dublnsky, 
walked  down  Main  street  "toward  Fifth 
street,"  and,  In  the  language  of  Surfus,  "we 
stopped  there  a  second  or  two,  and  Moore 
said  to  Dubhiaky,  'He  ought  to  be  there  by 
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ttds  time.*  I  d<m^  know  who  W  meant 
We  -w&e  abont  six  feet  from  the  curb,  and 
Moore  atefq>ed  to  the  curb  and  he  said,  *Be 
is  there,'  and  Just  theil  some  one  at  the  car 
gave  the  horn  a  honk,  and  he  said,  'Oome  on,' 
and  he  and  Dubinaby  walked  off."  Snrfns 
saw  Moore  and  Dublnsky  ^t  Into  the  car. 
Snrfus  says  that  the  Dublnsky  car  passed 
him  going  towards  Portland  with  Dublnsky 
at  the  wheel  and  Moore  "sitting  in  the  seat 
with  Dublnsky."  Surfus  also  stated  that 
there  was  "another  fellow"  who  wore  a  soft 
felt  hat  In  the  back ;  "he  was  not  In  the  back 
seat,  but  be  had  his  hands  on  the  seat  letmlng 
forward."  Thus  tar  there  Is  no  corrobora- 
tive evidence  tending  to  connect  Brake  with 
the  commission  of  the  crime;  for  the  most 
that  the  evidence  shows  Is  that  Dnblnsky 
left  Portland  at  the  time  claimed  by  Moore 
with  some  person  or  persons  in  the  car,  and 
that  Moore  and  Dublnsky  were  in  Or^n 
City  at  2 :10  o'clock  Sunday  morning  with  an 
tmidentlfied  third  person  in  the  car.  There  is 
other  evidence,  however.  Independently  of  the 
testimony  of  Moore,  whldi  tends  to  connect 
Brake  with  the  commission  of  the  crime. 

It  will  be  recalled  that  another  person  be- 
i^des  Moore  and  Brake  roomed  at  the  Davis 
house  and  worked  at  the  Western  Cooperage 
Company.  There  is  a  bathroom  near  'the 
Moore  and  Brake  room  in  the  Davis  house. 
Davis  says  that  he  was  awakened  by  the 
striking  of  the  clock,  and  that  on  Sunday, 
June  13th,  at  S  :15  a.  m.,  as  usual,  this  other 
person  returned  to  his  room  from  his  work 
at  the  Western  Cooperage  Company,  and  that 
*1n  the  course  of  half  an  hour  or  so"  two 
pn^ons  came  In  and  went  directly  to  the 
bathroom,  where  they  remained  "longer  than 
common."  Although  he  cannot  fix  the  time 
definitely,  Davis  says  that  after  the  two 
persons  came  Into  the  bouse  together  and 
went  to  the  bathroom,  as  already  related, 
one  ot  fhem  left  the  faonse,  and  It  "ran 
through  my  mind,  What  the  devil  Is  he  going 
oat  for?"  Davis  did  not  see  the  two  persons, 
and  for  that  Teasw  cannot  say  posltivtiy 
that  tb^  were  Afoore  and  Brake,  although 
he  thought  at  the  time  and  assumed  that  the 
two  persona  were  Moore  and  Brake.  When 
the  man  who  returned  at  about  3:16  a.  m. 
from  his  work  came  Into  the  hous^  every 
roomer  was  accounted  for  except  Moore  and 
Brake. 

An  alibi  was  claimed  by  Brake.  He  testi- 
fled  in  Us  own  b^alf,  and  said  that  he  left 
Portland  on  the  street  car  and  got  to  his  room 
Ground  S:W  Sunday  morning,  and  Im- 
mediately went  to  bed;  and  when  asked 
whether  he  made  up  the  bed  when  he  arose, 
he  said  that  he  did  not  Davis  testified  that 
when  be  arose  Sunday  morning  the  circum- 
stance of  the  persrat  having  left  the  house, 
as  previously  r^ted,  "was  on  my  mind 
again,"  and  for  that  reason  he  looked  In  the 
Moore  and  Brake  room  at  "about  halt  past 


6"  Sunday  momlDg.  and  "knew  there  had 
been  nobody  sleeping  In  that  room  that  night 
The  bed  was  Just  the  same  aa  It  was  th? 
evoiing  before.  •  •  •  Nobody  had  slept 
in  it" 

Bertha  Shodahl  bad  been  acquainted  with 
Brake  for  about  two  months,  and  he  called 
upon  her  frequently.  Saturday  aftenuxm, 
Jane  12th,  he  called  at  her  house  about  5 
o'clodc  driving  a  Ford  car,  but  after  a  short 
conversation  he  left,  saying  that  he  would 
call  her  up  later.  About  6  o'clock,  "or  a 
little  later."  he  called  her  up  on  the  telephone, 
and  at  that  time  she  asked  him  if  "he  was 
coming  up  that  ev^lng"  and  "he  said  he 
would  be  busy  that  evening."  Brake  called 
the  Shodahl  house  by  telephone  Sunday  morn- 
ing about  S  o'clock,  but  was  unable  to  get 
Bertha.  About  9  a.  m.  Sunday  morning, 
June  13th,  he  appeared  at  her  home  with  a 
new  Studebaker  car,  and  Brake  and  the  girl 
rode  around  In  the  car  for  about  an  hour. 
When  she  stepped  Into  the  car  she  noticed 
the  blood  aa  the  front  seat,  and  she  said: 
"I  asked  him,  'What  is  that?*  and  he  said. 
•That  is  oil.'  I  said,  *It  looks  like  blood.'  He 
said,  'Well,  at  home  I  have  spilled  oil  in  n^y 
car  and  I  know  it  looks  like  that."  "  While 
riding  around  be  told  her  that  be  bought  the 
car  from  a  garage  man,  and  had  paid  $2,700 
for  It;  and  he  also  explained  to  ber  that 
"the  reason  he  could  not  see  her  that  evening 
he  had  to  wait  for  a  telegram  from  his  father 
sending  him  the  money  to  buy  the  car."  She 
next  saw  Brake  Sunday  afternoon,  and  she 
rode  with  him  in  the  Studebaker  car  "proba- 
bly an  hour  and  a  half  or  two  hours."  She 
saw  him  again  on  Sunday,  when,  at  about  7 
o'clock  in  the  evening,  he  came  to  her  home 
without  the  car.  At  first  he  explained  his 
failure  to  brlug  the  car  by  saying  that  he  had 
a  blow-out  and  could  not  get  the  tire  fixed 
tmtil  Monday.  He  visited  with  Miss  Shodahl 
until  about  11  p.  m. ;  and  at  some  time  during 
the  evening  he  stated  to  her  that  he  had  lied 
about  the  car,  and  that  the  truth  was  that 
he  had  bought  the  machine  from  two  crooks 
at  abont  2  o'clock  Sundf^  morning.  Brake 
farther  told  the  girl,  at  some  time  daring 
that  same  evening,  that  he  had  parked  the 
car,  and  he  and  Moore  "went  ap  to  get  It, 
and  saw  the  officers  around  the  car.  •  *  * 
A  lltUe  later  he  heard  on  the  street  some- 
body had  been  murdered,  and  so  be  would 
not  go  near  that  murder  car."  In  thla  con- 
nection It  la  proper  to  add  that  the  record 
Indicates  that  the  tragedy  had  not  then  be- 
come known  "on  the  atre^"  There  are  many 
additional  circomatanceB  to  which  Bertha 
Shodahl  testified  whidi  when  taken  singly 
wel^  little,  but  when  taken  collecUvely  tmd 
itrongiy  toward  the  goUt  of  Brake.  For  ex- 
ample, the  next  day,  whoi  Bertha  Shodahl 
saw  an  article  in  the  newevaper  about  Dn- 
blnsky, and  ranemberlng  Brake's  statement 
made  to  her  on  the  preceding  day,  her  aua- 
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pldons  wore  anrased,  and  on  that  acoonnt,  In 
company  with  her  mother  and  brother,  she 
banted  np  Biafce,  and  told  him  that  he  should 
tell  the  police  abont  how  he  came  Into  pos- 
session of  the  car,  Inaemnch  as  he  had  pur- 
chased It  with  money  received  from  his  fath- 
er. A  cwnplete  statement  of  Brake's  excnses 
for  not  wishing  to  talk  with  the  police  wonid 
nnduly  lengbtoi  this  opinion,  bat  suffice  It 
to  say  that  they  produced  an  Inculpating, 
rather  than  an  exculpating,  tendoocy. 

When  arrested  on  June  lath  Brake  stated 
to  members  of  tibe  police  department  that  he 
bad  purchased  the  car  at  about  2  ct'clocfc 
Sunday  morning  June  13th  for  $2,700,  and 
that  he  paid  $2,500  in  cash  which  be  then 
had  In  his  pocket,  and  that  he  had  promised 
to  pay  the  remaining  $200.  When  asked  by 
one  of  fbe  policemen  about  the  blood  In  the 
car,  "he  said  there  was  some  grease  In  It, 
but  no  Wood."  It  Is  a  slgnlflcant  fact,  too, 
that  on  Sunday  Brake  told  the  girl,  among 
other  things,  that  the  men  from  whom  be 
bought  the  car  told  htm  "that  just  as  soon 
as  he  could  bring  the  car  up  there  they  would 
wash  It  all  up;  this  was  blood— ^11  on  the 
car,  and  tbey  would  clean  It  up  for  him." 

The  evidence  showed  beyond  any  question 
whatever  that  the  car  which  Brake  drove  on 
Sunday,  June  13th,  was  the  Dublnsky  car. 
Furthermore,, Brake  admitted,  when  teatity- 
Ing  In  his  own  behalf,  that  pursuant  to  agree- 
ment he  met  Moore  with  the  car  at  the  end 
of  the  Broadway  bridge  at  about  10  o'clock 
Bunday  morning.  In  the  seat  of  the  car  was 
found  a  piece  of  pasteboard  fashioned  like 
a  license  plate,  and  on  It  had  been  printed 
with  a  lead  pencil  a  number  and  lettering 
corresponding  with  the  numbering  and  let- 
tering of  the  stolen  license  plate  which  Moore 
and  Brake  had  attached  to  the  rear  of  the 
car.  Brake  admitted  tbat  he  prepared  this 
pasteboard  plate  Sunday  moraine  after 
Hoore  left  the  Davis  house.  The  waste  wbliA 
had  been  used  to  wipe  the  blood  off  the  car 
was  found  in  the  parking  between  the  curb 
and  sidewalk  near  the  place  where  Moore 
■aid  the  car  had  been  parked,  and  at  the  same 
Itace  was  found  one  of  Dnblnsky's  business 
cards,  **$ort  of  crumpled  up." 

Brake  dalmad  an  aUU.  He  said  tbat  he 
last  saw  Moore  at  9:30  Saturday  evening; 
that  he  went  to  a  theater,  and  ftt  about  U:SO 
o*dodc  be  wait  to  a  dance  h^  on  Broadway 
street,  and  remained  there,  but  outside  the 
hall,  until  about  12 :30  Sunday  morning  wboi 
be  went  to  the  imperial  Hotel,  and  from  the 
hotel  crossed  Broadway  street  and  entered 
a  restaurant;  tbat  after  eating  he  went  to 
the  eonier  of  Broadway  and  Washington 
Araets,  and  there  bought  a  newspaper,  and 
came  ha^  to  the  Impolal  Hotel,  entered, 
and  sat  In  a  chair  In  the  hotel  lobby ;  that 
v^ille  there  he  purchased  two  cigars  from  the 
deric  at  the  desk  where  the  gnests  registered ; 
flMit  he  aftemzda  went  to  a  Mstenrant 
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aoross  from  the  hotel  on  Washington  street, 
and  thm  abont  2:30  Sunday  morning  boarded 
a  street  car  and  started  for  St  Johns ;  ttiat 
he  was  in  bed  asleep  when  Moore  came  In, 
but  that  Moore's  entrance  wakened  him; 
and  that  after  Moore  came  Into  the  room 
Moore  told  him  that  he  <Moore)  had  stolen 
an  automobile. 

The  alibi  relied  upon  by  Brake  was  weak- 
ened not  only  by  the  evidence  already  men- 
tioned, but  also  by  the  t^tlmony  of  the  house 
detective,  who  was  on  duty  at  the  Imperial 
Hotel  from  9  p.  m.  Saturday  until  4  a.  m. 
Sunday.  If  Brake  was  In  the  hotel  lobby  as 
he  claimed,  then  he  was  there  from  about 
1  a.  m.  tmtil  after  2  a.  m.  Bunday.  The 
house  detective  testified  that  every  morning 
at  1  o'clock  every  person,  except  guests,  Is 
compelled  to  leave  the  hotel,  and  that  after 
that  hour  none  except  gueate  are  permitted 
to  remain  In  the  lobby,  and  that  it  was  his 
duty  to  enforce  this  regulation.  The  house 
detective  also  steted  tbat  in  the  month  of 
June  the  clerk  at  the  desk  did  not  handle 
the  cigars,  but  that  the  night  bellboy  Iiandled 
them  'In  the  checkroom."  ^ere  was  a 
dgar  stend  In  the  lobby  suob  as  Is  freQuenUy 
found  in  hotels,  but  when  this  stand  (^oses 
for  the  day,  as  It  did  before  1  a.  m.,  the  cigars 
were  bandied  by  the  bellboy  at  the  che^- 
room,  and  not  at  the  dgar  stand  nor  at  the 
clerk's  desk,  according  to  the  testimony  of 
the  house  detective. 

Thus  it  Is  seen  that  there  was  corrobora- 
tive evidence  tending  to  show  preparation  by 
Brake ;  as,  for  example,  the  trip  to  Oregon 
City  In  the  Ford  car,  and  the  excuse  made 
to  Bertha  Shodahl,  about  6  o'clock  Saturday 
evening,  to  the  effect  that  he  would  be  busy 
that  evening.  There  was  evidence  that  Brake 
falsified  in  his  attempt  to  establish  an  alibi ; 
as,  for  example,  the  testimony  of  the  house 
detective  with  reference  to  the  dgars,  and 
the  testimony  of  Davis  with  reference  to  the 
condition  of  the  bed.  There  was  corrobora- 
tlve  evidence  of  the  most  positive  kind  that 
somebody  was  with  Moore  and  Dublnsky  in 
Oregon  City  Sunday  morning;  and  there 
was  an  abundance  of  drcnmstantlal  evldeioe 
which  not  only  fairly  and  legitimately,  but 
strongly,  tended  to  show  that  that  scnnebody 
was  Brake.  The  evidenoe  is  ludisputeble 
that  Bnd^e  was  in  possession  of  the  Dubln^ 
car  as  early  as  9  a.  m.  Sunday,  June  18th. 
Brake  did  not  deny,  but  on  Uie  contrary  he 
admitted,  when  testifying  on  his  behalf,  tbat 
be  made  to  Bertha  Shodahl  the  statemente 
which  die  says  be  made  to  her  about  the 
car  on  Sunday.  The  law  only  requires  tbat 
degree  of  conroboiatlve  testimony  whldi  fidr- 
ly  and  legitimately  tends  to  einfneet  tiw  de- 
fenduit  with  the  commission  of  the  crime; 
bnt  die  evidenoe  In  the  record  rises  to  a 
bigber  d^we  than  that  required  by  Oie 
statute.   Tba  eontentlon  tbat  there  la  not 
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■ufflctent  eridence  to  meet  the  regolrement 
of  sectUrn  164(^  Or.  Ii.,  cannot  be  soatalned. 

Moore  made  three  "ccmteeaUm":  Tbe  first 
oa  June  IStb,  tbe  day  of  hla  arrest;  the 
second  on  June  2ist ;  and  the  third  on  June 
30tb.  The  first  and  third  agreed  wlUi  each 
other  and  wltb  his  testimony  at  the  trial; 
but  the  second,  differed  from  the  first  and 
third  omfbssions  as  well  as  from  Us  testl- 
m<my  at  the  trial,  for  In  bis  second  "confes- 
8l(m"  he  is  said  to  hare  asserted  that  he 
committed  tbe  crime  alone  and  that  Brake 
was  In  BO  wise  a  participant. 

On  June  21st  Hoore  and  Brake  waived 
examination,  and  were  bound  over  by  a 
Justice  of  the  peace  to  await  the  action  of 
the  Clackamas  county  grand  jury.  An  in- 
dictment against  Mbore  uid  Brake  was  re- 
tamed  on  July  27,  1920,  and  on  July  2Stb 
Brake  was  arraigned  and  pleaded  not  guilty. 
On  July  2d  Brake  filed  a  motion  in  the  circuit 
court  for  an  order  directing  tbe  district  at- 
torney to  furnish  Brake's  attorney  "with  a 
copy  of  the  confession  known  as  the  *2d  con- 
fession' of  George  Moore."  The  circuit  court 
refused  to  make  such  an  order.  Brake  was 
tried  .la  Clackamas  cootity  in  Septembw, 
1920. 

It  appears  from  the  record  that  Moore  was 
confined  in  tbe  Multnomah  county  Jail  on 
June  21st,  and  tliat  on  that  day,  at  his  re- 
quest, be  was  taken  to  the  ofllce  of  tbe  dis- 
trict attorney  of  Multnomah  county,  and 
there,  in  tbe  presence  of  three  persons,  in- 
cluding a  stenpgrapher,  a  deputy  aherift, 
and  Earl  C.  Bernard,  a  deputy  district  attor- 
ney of  Multnomah  county,  Moore  made  tbe 
second  confession.  It  appears  from  the  rec- 
ord also  that  this  confession  was  made 
orally,  and  that  stenographic  notes  of  what 
Moore  said  were  made  by  tbe  stenographer ; 
and,  although  tbe  record  does  not  directly 
BO  state,  we  think  that  it  is  falj*  to  infer, 
and  hence  we  sliall  assume,  that  tbe  steno- 
grapbic  notes  were  transcribed,  and  that  the 
transcription  was  in  tbe  possession  of  the 
district  attorney  of  Clackamas  county,  or 
bis  deputy,  at  tbe  time  of  the  trial.  Moore 
appeared  as  a  witness  for  the  state;  and, 
when  tbe  district  attorney  concluded  with 
the  direct  examination,  he  submitted  tbe  wit- 
ness for  cross-examination;  and  almost  Im- 
mediately Mr.  Qarland,  the  cross-examiner 
and  attorney  for  Brake,  began  to  ask  Moore 
atwut  the  second  confession.  After  develop- 
ing the  fact  that  Moore  had  made  a  state- 
ment, and  that  it  was  "taken  down"  in  short- 
hand, Mr.  Garland  stated  that  he  "would 
like  to  make  a  request  and  demand  on  tbe 
district  attorney  that  they  allow  me  an  in- 
spection of  that  statement,  or  a  copy  of  it, 
for  the  purpose  of  impeaching  this  witness ; 
•  *  •  on  tbe  theory  you  have  a  right  to 
Impeach  any  witness  by  showing  that  at 
other  times  and  places  th^  have  made  dif- 
ferent statements.  •  *  •   •*   The  oonrt 


ruled  that  tbe  defendant  was  not  entitled 
to  an  inqtectlon  of  the  ''confMslon.'* ;  and 
thereupon  Mr.  Qariaod  oontinoed  hU  cross- 
examination,  and  dev^oped  the  farther  fsict 
Oiat  In  the  second  'Vxmfeasion"  Mowe  had 
said  that  he  alooe  committed  the  crime,  and 
that  Brake  was  not  with  blm,  ud  that  In 
that  confession  Moore  "told  tbem  tbe  way  I 
did  It  myself."  After  tbe  Wltnen  bad  ex- 
plained ttaat  he  made  the  second  ■'oonfessUni" 
because  he  acted  on  tbe  advice  of  •'older 
beads  and  fellows  that  had  been  over  the 
road,"  tbe  following  colloiiny  between  Mr. 
Garland  and  the  court  occurred: 

"Mr,  Garland:  Well,  now,  if  your  honor 
please,  I  reqacst  again  that  we  be  given  a  copy 
of  the  original  statement,  to  impeach  this  man. 

"Court:  You  can't  have  any  better  statraaent 
than  h«  has  mode  now.  He  saya'at  that  time 
he  told  them  an  entirely  dUEerent  story,  and 
that  Brake  was  not  wltii  him. 

"Mr.  Garland:  It  is  an  extended  statement, 
and  my  contention  la  I  have  a  rlgbt  to  show 
how  he  claimed  the  crime  was  committed  at 
that  time. 

"Court:  You  can  ask  him  that. 

"Mr.  Garland:  I  don't  know.  This  is  for  the 
purpose  of  impeachment 

**G«nrt:  Ask  bim  how  it  was. 

"Mr.  Garland:  I  don't  Itpow  what  it  was  to 
impeach  him. 

"Court:  You  don't  need  to  lay  any  foundation 
where  he  admits  it  all  himself. 

"Mr.  Garland:  Well,  if  your  honor  please,  I 
would  like,  in  addition  to  that  demand,  the 
statement  for  the  purpose  of  showing  that  this 
defendant  haa  a  defense— to  show  that  some 
one  else  has  comtnitted  tbe  crime.  Now,  in 
that  statement  we  will  show  that  Moore  in- 
stated he  committed  it,  and  how  It  was  done. 

"Court:  Moore  is  willing  to  tell  you  that  right 
now. 

"Mr.  Garland:  Yes;  but  I  don't  know  wheth- 
er he  will  give  me  all  the  facts  so  we  can  em- 

phasize  it.  ' 

"Court:  That  is  a  fishing  expedition.  You 
can  find  out  by  asking  him  now  what  he  told 
them.  He  admits  be  told  an  entirely  different 
story  from  what  he  told  here  now." 

Moore  explained  that  tbe  second  c<mfeBsi<Mi 
was  not  true,  for  In  ttaat  confession  he  as- 
serted that  be  committed  tbe  crime  alone  and 
that  Brake  was  not  Implicated.  It  is  of 
course  apparent  that  the  second  nrnfesslcm 
craitradlcted  bis  sworn  testimony  that  Brake 
was  a  partldpant 

What  was  this  paper  r^erred  to  as  tbe 
"second  confessifA"?  It  coulsted  ^ther  of 
stenographic  notes  or  a  transcript  of  those 
notes.  We  shall  assume  that  the  **8econd 
confession,"  whidi  the  defoidant  Bought  to 
procure,  was  a  transcript  of  the  notes  made 
by  tbe  stenographer.  It  does  not  appear  that 
Moore  directed  the  notes  to  be  made,  or  that 
be  approved  or  that  he  signed  tbem.  Nor 
does  it  appear  that  Moore  directed  diat  the 
notes  be  transcribed,  or  that  be  ai^rored  tbe 
transcript  w  signed  it,  or  even  knew  btfore 
being  called  as  a  witness  that  a  transcript 
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of  tb»  notes  Imd  been  made.  At  most,  the 
transeiipt  was  only  the  private  memoranda 
of  tbe  district  attorney,  made  for  him  by  or 
under  the  direction  of  his  representattre. 

[Ill  Counsel  for  defendant  dedared  that 
he  wanted  tbe  writing  for  the  purpose  of  Im- 
peaching Bfoore,  and  It  Is  now  contended  that 
the  district  attorney  shonld  hare  been  com- 
pelled to  ddlver  the  document  so  tbat  it 
could  bam  been  used  for  that  purpose.  If 
It  be  sonposed  that  ttie  writing  had  been  de- 
Uvcned,  to  it  not  manUtet  that  the  writing 
Itself  could  not  have  been  introduced  as  evi- 
dence of  statements  made  by  Moore?  The 
persons  who  were  presmt  and  .heard  Moore's 
<wal  statements,  constltntlng  the  second  con- 
£essl<m,  were  the  witnesses  by  whom  Brake 
was  obUged  to  prove  Ibose  statements;  for 
tbey^  and  not  the  writing,  were  tbe  original 
aonrcee  of  InftHination.  If  it  be  said  that  the 
stent^rrapber  who  made  the  notes  and  tran- 
script, or  that  the  deputy  district  attorney 
or  deputy  dierlir,  who  were  also  present,  may 
bave  needed  the  writing  for  the  purpose  of 
refreshing  the  recollectlui,  tiw  answer  Is  that 
there  Is  nothbig  In  the  record  to  'Indicate  that 
any  of  such  three  pasona  needed  tbe  writ- 
ing for  that  porpose.  State  v.  Mager^  36  Or. 
38, 68  Pac.  882.  If  the  writing  Itself  had  been 
signed  by  Moor^  or  perhaps  if  he  bad  ap- 
iwoved  it  as  b^ig  a  owreet  record  of  bis 
Btatonents,  tbe  writing  would  have  constitut- 
ed evidence  of  those  statonents.  But  where, 
aa  in  this  case,  the  writing  itself  Is  not  com- 
petent evidence  of  the  statements  purported 
to  be  recorded,  and  amounts  to  nothing  more 
than  a  private  and  personal  memoranda,  It 
does  not  come  within  tbe  embrace  ai  section 
SM,  Or.  Lb,  and  need  not  be  exhibited  as  a 
fotmdatUm  for  tbe  impeacbment  of  Cbe  wit- 
ness; and  therefore  tbe  defendant  cannot  snc- 
cMSfdlly  contend  that  he  was  mtitled  to  have 
the  second  confesslcoi  for  the  parp<MK  of 
showing  the  paper  to  Moore,  and  thus  lay 
the  foundation  for  his  Impeachment  Stete 
V.  Goodager,  66  Or.  198,  106  Pac.  638,  108 
Pac.  189.  If  Moore  had  signed  tbe  ccmfesslon, 
quite  a  dlfferoit  situation  would  have  been 
preaented.  Stete  v.  Steevee,  29  Or.  85,  4S 
Pac.  947.  The  case  of  People  v.  Be<^er,  210 
N.  T.  274,  104  N.  E.  396,  relied  upon  by  tbe 
d^endan^  Is  essoitlally  and  materially  dif- 
ferent from  the  Instant  case,  for  there  the 
confession  made  by  Bose  was  prepared  by 
him,  and  the  contract  made  by  YaUou  was 
signed  by  him. 

The  Instent  case  Is  likewise  to  be  dlstln- 
gnlshed  from  other  cases  relied  upon  by  the 
defendant,  In  which  different  courts  have  held 
that  an  accused  was  entitled  to  impeach  a 
witness  by  showing  c<nitradictory  statements 
made  to  a  district  attorney.  It  may  be  as- 
sumed for  the  purposes  of  this  discussion 
that,  when  Moore  admitted  on  the  witness 
stand  that  hla  second  confession  was  false, 
the  statements  made  by  him  on  June  2l8t 
ceased  to  l>e  privileged,  even  though  it  be  f  ur- 


>.  BBAKE  691 

iP.» 

ther  assumed  that  they  were  originally  privi- 
leged. Petite  V.  Davis,  62  Uich.  569,  18  N. 
W.  362;  Cole  v.  Andrews,  74  Minn.  98,  76  N. 
W.  962;  Marks  v.  Beyfus,  25  Q.  B.  Dlv.  4M. 
The  trial  court  did  not  refuse  to  permit  the 
defendant  to  call  as  a  witness  any  of  the 
three  persons  who  heard  the  second  confes- 
sion. Tbe  court  did  not  prev«it  the  defend- 
ant from  proving  tb»  cmtradlctory  8tete> 
meats  of  the  witness.  All  the  court  did  was 
to  refuse  to  compd  the  district  attorney  to 
d^Ver  something  which  was  not  VTiOeace, 
but  was  in  effect  private  memoranda  <mly. 
There  was  no  attunpt  the  trial  court  to 
confine  the  cross-examiner  within  narrow 
Ilmlte;  but,  on  the  contrary,  the  court  made 
It  plain  to  tbe  defendant  that  a  wide  latitude 
would  be  allowed. 

[11]  If  It  be  assumed  that  section  583,  Or. 
L.,  governs  criminal  as  well  as  dvll  actions, 
nevertheless  It  Is  obvious  that  tin  aeoosul  con- 
fesslCHi  is  not  a  paper  coming  witbln  the  em- 
brace of  that  section,  for  the  reason  that  It  Is 
not  a  paper  "relatliig  to  the  merits"  of  the 
action.  State  v.  Bhoads.  81  Ohio  St  397,  91 
N.  E.  186,  27  L.  R.  A.  (N.  S.)  608, 18  Ann.  Gas. 
416. 

In  no  possible  situation  could  evidence  of 
Moore's  contradictory  stetemrats,  whether 
that  evidence  consisted  of  the  oral  testimony 
of  the  three  persons  who  were  present  or  con-v 
slsted  of  the  writing,  have  been  used  as  sub- 
stantive evidence  concerning  the  merits  of  the 
acflon.  Impeachment  of  Moore  was  the  only 
purpose  for  which  the  defendant  could  have 
used  the  contradictory  statemente  made 
Moore.  We  may  assume  for  tbe  purposes  of 
tlds  case  that  the  contradictory  stetemente 
were  not  privileged,  and  that,  therefore,  the 
defendant  was  entitled  as  a  matter  of  right 
to  avail  himself  of  whatever  constituted  com- 
petent evidence  of  those  contradictory  state- 
ments. The  right  to  use  the  contradictory 
statements  existed  only  because  they  con- 
stltnted  evidence  in  behalf  of  defisndant;  but 
the  ri^t  to  use  these  statements  was  limited 
to  the  right  to  empl(9  ctHnpetent  evidence  of 
them.  The  defendant  was  obliged  to  prove 
the  ccmtradlctory  statonente  by  tbe  oral  testl- 
m<my  of  the  witnesses  who  heard  the  stata- 
menta.  Tbe  writing  was  not  evidence  of  the 
statements.  When  the  defendant  asked  for 
an  Inspection  of  the  second  ,confe8slon  he 
ai^ed  for  that  whldi  was  not  evidence.  The 
writing.  In  the  drcumstancea  shomi  here, 
amounted  to  nofliing  more  than  personal  and 
private  memoranda  made  for  the  district  et- 
tomey  by  or  under  the  dlrectiw  of  his  repre- 
sentative. 

Our  conclualon  Is  that  tte  trial  court  prop- 
erly refused  to  compel  the  district  attorn^  to 
permit  the  d^endant's  attorns  to  inspect  the 
second  coidesslon;  and  ttds  condualon,  in 
the  circumstances  presented  here,  is  support- 
ed by  nearly  every,  If  not  every,  adjudicated 
case  reported  In  the  books.  State  v.  Yee 
Gnck,  196  Paa  S6S;  State  r.  Bhoads,  81  Ohio 
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St.  897.  91  N.  B.  186,  27  L.  R.  A.  (N.  S.)  658. 
18  Ann.  Caa.  4U! ;  Santry  y.  State.  87  Wis. 
65,  80  N.  W.  226;  People  v.  Glaze,  139  Cal. 
164.  72  Pac.  965;  Splcer  t.  State,  188  Ala.  34, 
65  Soath.  972;  State  ex  reL  t.  Steele,  117 
Minn.  384,  136  N.  W.  U28,  Ann.  Cas.  1913D. 
843;  Havenor  t.  State,  125  Wis.  444,  104  N. 
W.  116,  4  Ann.  Gas.  1062.  The  basis  of  onr 
conclusion  la  that,  assuming  that  the  contra- 
dictory statnnents  were  not  privileged,  the 
defendant  could  not  have  proved  them  by 
introducing  the  writing,  because  it  was  not 
abown  to  have  been  such  a  document  as  was 
evidence  of  the  statements,  but  he  was  ob- 
liged to  prove  the  statements  by  the  oral  testi- 
mony of  the  witnesses  who  beard  them,  and 
he  made  no  attempt  to  prove  ibem  in  that 
manner. 

The  defendant  was  ably  defended,  and  he 
had  a  fair  trial.  The  Judsnent  la  affirmed. 

BURNETT,  a  J.,  and  BENSON  and 
McBBIDE,  JJ.,  concur. 


HAINES  V.  ATCHISON,  T.  &  S.  F.  RY.  CO. 
(No.  22982.) 

(Sapreme  Court  of  Kansas.  Feb.  12,  1921.) 

(ByUaJma  by  «A«  Court,} 

Malloloas  proseeutlon  ^22— Advloe  of  prose- 
oatiig  oflleer  bated  on  fnil  lafornatlen  Is 
dMnw. 

In  an  action  to  recover  damages  for  mail' 
dooa  prosecution,  a  complete  defense  is  made 
by  proving  that  th«  complaiDing  witness  ob- 
tained all  the  avaUable  information  concerning 
the  commission  of  a  crime,  except  such  as 
might  have  been  acquired  from  the  suspected 
person,  and  truthfully  placed  all  that  informa- 
tion  In  the  hands  of  the  deputy  county  atbnmey, 
and  that  the  deputy  county  attorney  advised 
and  directed  Hiat  the  prosecution  be  com- 
menced. 

Appeal  from  District  Court,  Oowley  County. 

Action  \sy  Sam  Haines  against  the  Atchi- 
son. Topeka  &  Santa  T6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. ReT»sed  and  rendered. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  J.  E.  Torrance  and  O.  W. 
Torrance,  both  of  Winfleld,  for  appellant. 

A.  M.  Jackson,  of  Winfield,  for  appellee. 

MARSHALL,  J.  The  plaintiff  In  an  action 
for  damages  for  malicious  prosecution  re- 
covered judgm^t  for  $2,612,  and  the  de- 
fendant appeals. 

The  plaiutifC  was  arrested  and  placed  In 
jail  on  the  complaint  of  Minor  Shaw,  special 
agmt  of  the  defendant,  charged  with  havli^ 
stolen  brass  of  the  value  of  $25,  the  pnqperty 


of  the  defaidant  A  prdlmlnary  examlnar 
tion  was  held,  but  only  by  inference  can  It  be 
deduced  that  the  plaintiff  was  bound  over  few 
trlaL  The  plaintiff  alleged  that  the  criminal 
prosecution  was  dismissed  In  the  district 
court;  other  tlutu  that  allegation  there  la 
nothing  to  show  the  final  disposition  of  that 
action. 

In  tbe  present  action,  qwdal  QnestUms 
were  answwed  bj  tb»  Jury  aa  tollowa: 

"<1>  Did  ICnor  Bhaw,  spcdal  agent  of  tbe 
defeadant,  ascertain  and  present  the  facts  upon 

which  the  warrant  was  issued  to  Ed.  J.  Flem- 
ing, deputy  coun^  attorney,  or  did  said  deput? 
county  attorney  obtain  the  tacts  upon  which 
he  advised  the  prosecution  from  other  sourcesT 
A.  Tee;  from  Minor  Shaw. 

"(2)  Did  Ed.  J.  Fleming,  deputy  county  at- 
torney, and  W.  3.  Gray  know  the  facts  and  de- 
cide that  a  warrant  ought  to  be  fssued  betWs 
Minor  Shaw  knew  of  the  alleged  ISuH  of  iNraasT 
A.  No. 

"(3)  Did  Minor  Shaw  sign  and  swear  to  tbe 

complaint  involved  in  this  case  and  upon  which 
tbe  plaintiff  was  arrested,  at  the  Inatanca  on 
behalf  of  the  railroad  company  or  at  the  in- 
stance and  upon  tbe  request  of  Ed.  J.  Fleming, 
deputy  county  attorney?  A.  Tes;  agent  of 
the  A.,  T.  ft  Santa  ¥6. 

"(4)  Did  the  plaintiff,  Sam  Haines,  have  in 
his  possession  at  the  time  of  his  arrest  a  large 
quantity  of  broken  Ivass  which  had  been  bat- 
tered and  from  which  any  initials  which  have 
been  upon  it  would  not  appear?  A.  Yes;  de- 
faced, but  unknown  to  Jury  who  done  this. 

"(5)  Had  Sam  Haines,  plaintiff,  prior  to  the 
filing  of  tbe  complaint  in  the  justice  court,  told 
conflicting  stories  as  to  where  he  got  the  brass 
in  his  possession?   A.  No. 

"(6)  Do  you  find  tbst  tiiere  was  probable 
cause  for  believing  that  the  plaintiff,  Sam 
Haines,  had  stolen  the  brass  In  bis  possessitni 
from  the  A.,  T.  ft  S.  F.  Ry.  Co.,  at  the  tine 
the  complaint  was  filed  7   A.  No. 

"(7)  Did  Ed.  J.  Fleming,  deputy  county  at- 
torney, advise  the  said  Minor  Shaw,  before  he 
signed  and  swore  to  the  complaint,  that  the  evi- 
dence which  bad  been  obtained  by  W.  J.  Qray 
and  Minor  Shaw  was  sufficient  to  justify  the  ar- 
rest of  the  plaintiff  Sam  Haines?   A.  Yes. 

"(8)  Did  the  defendant.  A.,  T.  A  S.  F.  By. 
Co..  or  its  employee  acting  under  tbo  authority 
of  the  company,  request  or  prooire  the  Issainc 
of  the  warrant  upon  which  the  plaintiff  was  ar- 
rested?   A.  Tes. 

"(0)  If  you  find  for  the  plaintiff  do  you  find 
that  Minor  Shaw,  special  agent  of  the  defend- 
ant, etated  anything  to  Deputy  County  Attor- 
ney Fleming  with  reference  to  the  information 
he  had  of  the  probaUe  guflt  of  the  plaintiff 
that  was  not  true?   A.  No. 

"(10)  If  yon  find  that  Bflnor  Bhaw.  spedal 
agent  of  the  defendant,  made  any  fslse  stMe- 
ments  to  the  deputy  county  attorney,  or  failed 
to  state  any  fact  known  to  him  with  reference 
to  tbe  probable  cause  of  plaioti&'s  guilt,  state 
cpecificnlly  what  fact  or  facts  known  to  him 
were  falsely  stated  or  omitted  by  the  said 
Minor  Shaw.   A.  No." 

Among  other  Instractlons,  tba  coort  gsn 
the  following: 
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*^iid«r  the  law  of  Oam  Btate  tha  coontr  «ttor- 
Mj  or  his  authorised  depot;  la  the  lesallr  oon- 
stitnted  oiBcer  to  adrise,  bring,  and  prosecate 
all  Bctlona  for  violatioiii  of  the  criminal  laws 
of  the  state.  And  where  a  person  having 
knowledge  or  information  that  a  crime  has  been 
cDDunitted  goes  to  \he  coanty  attorney  or  hia 
•Qthoriaed  deputy  and  in  good  faith  atates  to 
audi  prosecudng  otiScer  all  the  facts  known  to 
him  at  tha  time,  and  all  facta  which  could  ha 
laamed  by  a  dil^^ent  effort  upon  his  part  per- 
tinent  to  such  information,  and  after  so  stating 
such  facts  known,  after  having  made  a  diligent 
effort  to  ascertain  stU  the  facts,  follows  and  acts 
upon  llie  advice  of  the  connty  attorney,  then  he 
would  not  be  liable  in  damages,  even  thongh 
the  prosecution  failed,  or  even  though  it  might 
afterwards  develop  that  there  was  not  probable 
cause  for  the  iwUtution  of  such  prosecution. 
But  before  a  d^enflant  can  be  exonerated  from 
Uabill^  all  the  facts  must  be  laid  before  the 
prosecuting  officer,  not  only  ail  which  are  known 
to  the  informant,  but  all  which  can  be  learned 
by  a  diUgeot  and  faithful  effort  to  acquire  per- 
tinent ii^ormatioD. 

"If  you  find  from  the  evidence  that  Minor 
Shaw  was  not  acting  for  and  on  behalf  of  the 
defendant  railroad  company  at  the  time  he  sign- 
ed the  complaint  or  that  he  was  rimply  acting 
as  an  Individual,  or  If  you  find  that  Minor 
Shaw  or  W.  .T.  Gray,  or  he  and  Gray  together, 
informed  Ute  connty-  attorney  of  all  the  facts 
in  relation  to  sach  alleged .  crime,  and  all  the 
information  which  could  be  learned  by  them  by 
diligent  and  faithful  effort  that  was  pertinent 
to  the  case,  or  if  you  find  that  the  plaintiff 
was  guflty  of  larceny  of  the  goods  in  contro- 
versy, then  the  plaintiff  cannot  recover  in  this 
action." 

fEh0  prlnc^iftl  argument  hy  the  defendant  is 
that— 

"An  of  the  facts  known  to  the  prosecuting 
witness  having  been  presented  to  the  county  at- 
torney, and  he  having  advised  the  prosecution, 
any  presnmptiotr  of  malice  or  want  of  probable 
cause  was  completely  rebutted." 

This  compels  an  examination  of  the  an- 
swers by  the  Jury  to  the  special  questions 
submitted,  particularly  questions  7  and  10; 
compels  an  examination  of  the  Instructions 
quoted,  and  of  the  rule  declared  in  Railroad 
Co.  T.  BrowD,  57  Kan.  7fiS,  48  Pac.  SI. 

The  answer  to  the  seventh  question  shows 
that  tbe  connty  attorney  advised  Minor  Shaw 
that  the  Information  submitted  was  sufficient 
to  Justify  the  arrest  of  the  plaintiff.  The 
answer  to  the  tenth  question  shows  that 
Minor  Shaw  did  not  make  any  false  state- 
mant  to  the  county  attorney  and  stated  to 
Um  all  of  the  facts  known  by  Minor  Shaw 
with  refer^cb  to  the  plaintiff's  guilt.  The 
answers  to  the  special  questions  do  not  show 
that  Minor  Shaw  made  diligent  effort  to  ac- 
quire information  concerning  the  gntlt  ot  the 
plaintiff. 

Hie  plaintiff  concedes  that— 

"The  law  is  well  settled  that  it  is  a  good  de- 
fense In  sodi  an  action  as  this  if  before  the 
commaneement  of  the  prosecution  the  complain- 
aat  presented  the  matter  to  an  attorney,  fairly 


stating  to  Itim  all  tha  facts,  and  fliea  in  good 
faith  foUowed  the  advice  of  the  attorney." 

But  he  contends: 

"This  law  has  no  application  to  the  facts  in 
this  case,  because  the  complaining  witness  did 
not  atate  all  the  facta  to  the  attorney,  nor  did 
he  state  facta  which  he  could  have  obtained  by 
even  a  very  superficial  investigation." 

The  platntifiC  relies  on  the  rale  decOared  In 
Railroad  Co.  t.  Brovn.  67  Ean.  78S,  48  ^c. 
81*  wlMre  tills  language  waa  used: 

"The  advice  of  legal  counsel,  as  to  the  in- 
stttution  of  a  criminal  proceeding,  sought  and 
acted  upon  in  good  faiths  will  abaolve  one  tma 
damages  for  maUdous  proseeotlon;  bat  only 
where  aU  the  facts  known  to  the  informant, 
and  all  which  can  be  learned  by  diligent  effort 
to  acquire  information,  have  been  laid  before 
such  conaad." 

This  rule  was  restated  In  Dzaker.  Vixikery, 
81  Kan.  019,  lOd  Pac  29a 

In  Dolbe  T.  Norton,  22  Ean.  101,  tbla  laoh 
guage  is  found: 

"Where  a  person,  acting  in  good  teith,  and 
under  the  advice  ot  connad  learned  in  the  law, 
mistakenly  tostitntes  a  prosecation  against  an- 
other person  who  is  not  liable,  and  the  prose- 
cution fails,  the  prosecutor  does  not  thereby 
render  himself  liaUe  to  an  action  for  malidons 
prosecution,  or  to  any  other  action." 

In  Schli^l  V.  Norton,  88  Ean.  667, 16  Pac. 

804,  tbla  court  said : 

"It  is  a  good  defense  to  an  action  for  mali- 
cious prosecution,  that  tbe  defendant,  before 
commencing  the  alleged  malidous  prosecntion, 
it  being  a  criminal  prosecution,  presented  the 
matter  to  the  county  attorney,  tauiy  stating  to 
him  all  the  facts,  and  then  in  good  faith  fol- 
lowed the  advice  of  the  county  attorney." 

It  must  be  noted  that  In  the  two  cfises  last 
cited  nothing  was  said  about  Information 
that  might  have  been  acquired  by  diligent  ef- 
fort. 

An  exhaustive  note  on  "Advice  of  counsel 
as  defense  to  an  action  for  malicious  prosecu- 
tion" is  found  In  18  L.  R.  A  (N.  S.)  49-74. 
'  From  this  note  we  learn  that  there  are  three 
confflctlng  rules  followed  In  different  Juris- 
dictions, involving  the  advice  of  counsel  as 
a  defeiue  in  actions  for  malidons  prosecu- 
tion. One  rale  is  that-— 

**Adviee  of  eonnsd,  to  ba  available  as  a  de- 
fense in  an  action  for  malidous  prosecutioD, 
muBt  have  been  given  on  a  foil  and  fair  state- 
ment by  tbe  prosecutor  of  all  the  facts  known 
to  him,  or  which  by  proper  diligence  he  could  < 
have  ascertained."    Page  60. 

Another  rule  is  stated  as  follows: 

"It  bus  been  held  in  several  jurisdictions  that 
the  defense  of  advice  of  counsel  is  available, 
in  an  action  for  malicioas  prosecution,  to  one 
who  disclosed  to  counsel  all  the  facts  within 
bis  knowledge,  although  he  did  not  disdose  aU 
the  material  facts  bearing  on  the  cas^  which 
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he  cooM  have  ascertained  bj  reasonable  dlH- 
gence."  Pace  61. 

dtUl  another:  .  ' 

"The  rnle  that  advice  of  connael,  properly 
taken  and  relied  upon  in  good  faith,  is  a  de- 
fense to  a  salt  for  maliciouB  prosecution,  applies 
with  still  greater  reason  when  the  proceeding 
complained  of  wap  instituted  with  the  approval 
of  the  prosecndng  officer  of  the  state." 
Page  71. 

The  first  of  these  three  rules  Is-snpported 
by  the  largest  number  of  decided  caaes,  but 
eadi  of  the  otb^  two  is  sostalned  by  ample 
auUiorlty.  All  hare  been  examined. 

It  may  be  safely  mid  that  one  who  seeks  to 
have  another  prosecuted  for  a  erimlnal  of- 
fense must  trathfally  ^ve  to  the  coonty  at- 
torn^ all  the  information  in  his  possesion. 
Thus  far  thexe  is  no  question.  We  come 
now  to. the  ocmslderatlon  of  the  expression 
"diligent  eSaet  to  acqolre  informatlwi." 
One  desiring  to  procure  the  arrest  of  another 
should  make  h(meat,  fAltbful,  and  reasonable 
effort  to  ascertain  all  the  tacts  concerning  the 
matter,  and  shontd  not  be  ezcoaed  from  Ua- 
blllty  from  an  action  for  mallcioua  prosecu- 
tion if  he  does  not  make  such  ^ort  That 
is  as  tar  as  the  rnle  declared  In  Railroad  Co. 
V.  Brown  and  Drake  v.  Vicke^  should  go. 
This  will  ea^laln  sudi  ^fferences  as  there 
may  be  betweoi  these  cases  and  Dolbe  t.  Nor- 
tcNDL  and  Schin>el  t.  Norton.  In  nearly  all 
the  cases  dted  In  the  note  in  18  U  R.  A.  (N. 
S.)  60,  on  the  question  of  diligence  to  as- 
certain the  evidence,  the  language  is,  In 
substance  that  "reasonable  ettort"  must  be 
made,  not,  as  stated  in  Ballroad  Co.  v. 
Brown,  "diligent  ^ort/'  although  the  two 
expressions  probably  mean  the  same.  One 
BiU8>ected  cf  crime  should  not  be  arrested  for 
and  charged  with  Its  commlaslon  unless  rea- 
sonable effort  has  been  made  to  ascertain 
all  the  facts  connected  therewith,  but  when 
that  effort  has  been  made  and  the  facts 
l«imed  have  been  sulnnitted  to  a  county  at- 
torney, who,  In  this  state,  generally  deter- 
mines whether  or  not  a  prosecution  shall  be 
commenced,  and  who  then  advises  and  directs 
that  the  action  be  -  commenced,  th^  person 
giving  the  Information  should  not  be  held 
liable  In  an  action  for  malicious  prosecution, 
although  be  does  not  make  any  inquiry  of 
the  person  suspected. 

The  rule  requiring  reasonable  ^ort  to  as- 
certain the  truth  does  not  require  that  the 
man  susiiected  of  having  committed  the  crime 
be  questioned  concerning  it  If  such  Inquiry 
*  were  necessary  In  order  to  av(AA  the  results 
of  a  failure  of  a  criminal  action  and  the  con- 
sequent acUon  for  malicious  prosecuti<Hi, 
but  few  criminals  would  be  brought  to  jus- 
tice. The  warning  that  would  necessarily  be 
thus  given  to  the  man  suspected  would,  if  he 
were  guilty  and  of  a  criminal  dIsposlti<Hi, 
graerally  result  In  his  Immediate  flight.  Men 
Btandii^  high  Id  th^r  communities  commit 


crimes,  and  are  often  gone  when  It  is  learn- 
ed that  they  have  committed  them,  and 
sometlmea  are  never  apprehmded  or  broui^t 
to  trial. 

It  is  necessary  to  carefully  examine  the 
evidence  In  the  present  case,  not  for  the  pur- 
pose of  weighing  it,  but  to  ascertain  whether 
Judgment  was  properly  rend^ed  fbr  the 
plaintiff  on  that  evidence  and  the  findings  of 
the  Jury.  The  abstract  shows  that  Ed.  J. 
Fleming,  the  deputy  county  attwn^,  to 
whom  W.  3.  Gray,  a  constable  In  Arkansas 
City,  and  Minor  Shaw,  Santa  V&  special 
agent,  sutHnltted  the  Information  In  their 
prasesslon  before  the  complaint  was  signed, 
testified  as  follows: 

"I  remember  the  circumstances  of  this  prose- 
cation  involved  in  this  case.  The  first  infor- 
mation I  had  in  regard  to  this  was  one  Sunday, 
W.  3.  Gray,  about  noon,  called  me  on  the 
phone.  I  was  at  home;  he  was  somewhere 
else;  I  don't  remember  where  now;  and  he 
told  me  that  he  bad  been  down  to  the  Henry 
Baron  hide  house,  run  by  a  man  by  the  name 
of  Huffman;  got  a  colored  boy  who  had  stolen 
some  tools;  be  pleaded  guilty;  while  he  waa 
there  Mr.  Huffman  told  him  there  had  been 
a  man  there  trying  to  sell  railroad  brass,  stol- 
en brasses;  didn't  know  bis  name;  bnt  he  had 
driven  up  in  a  one-horse  buggy  with  the  brass- 
es in  the  back  of  the  buggy— quite  a  lai^e  quan- 
tity, 150  ponies;  that  be  refased  to  buy  tiiem; 
he  stated  that  Mr.  Gray  ought  to  investigate; 
be  said  he  told  him  he  would.  I  remember  he 
stated  that  that  had  been  Saturday  night  that 
he  had  been  to  Henry  Baron's  bide  house;  he 
said  Mr.  Haffman  told  him  that  the  man  Who 
was  trying  to  sell  the  brass  bad  stated  he  could 
sell  them  to  Earl  Stanley's  hide  house  on  Sixth 
street,  and  that  he  gneased  he  would  go  there. 
He  said  he  found  out  from  Mr.  Shaw  that 
the  Santa  Fe  had  been  missing  some  brasses, 
especially  when  the, circus  was.here.  He  went 
to  Mr.  Stanley's,  and  he  stated  that  the  old 
gentleman,  Stanley,  was  running  the  place  of 
business  when  the  man  drove  up  with  the 
buggy  of  this  kind  with  about  ISO  pounds  of 
brass  in  the  buggy;  he  refused  to  buy  them 
on  account  of  it  being  railroad  brass;  said  it 
was  stolen  and  be  wouldn't  handle  them;  that 
the  man  had  claimed  that  they,  as  I  recall, 
were  from  the  standard  derricks  or  rigs  that 
was  drilling  north  of  town,  Arkansas  CHty; 
was  brasses  from  there;  and  that  he  could  give 
evidence  and  papers  bill  of  sale  to  it;  it  was 
all  right.  He  said,  'No;'  he  knew  railroad 
brasB  and  wouldn't  handle  it  under  any  circum- 
stances; that  he  didn't  know  the  man's  name, 
but  Fred  Bly  was  there  and  Bly  knew  him. 
Mr.  Gray  talked  to  Bly  and  he  Bald  he  waa 
Mr.  Haines.  That  is  what  Mr.  Gray  told  me 
when  be  first  called.  He  asked  Fred  and  he 
told  him  practically  the  same  thing  ibat  the 
old  gentleman,  Stanley,  did;  that  h«  had  the 
brasses  and  was  trying  to  sell  them,  and  they 
refused  to  buy  them.  I  said,  'Well,  you  had 
better  call  Judge  Mclntire  up;  have  him  come 
to  the  office;  be-can  draw  a  complaint  as  well 
as  I  can  under  the  circumstances.  Tell  him 
it  will  be  all  right  to  draw  the  complaint;  yon 
can  make  it,  charging  Haines  with  stealing 
brasses.'   I  asked  him  about  tiie  value  of  It; 


Digitized  by  Google 


HAINES  T.  ATCHISON,  T.  *  S.  F.  RT.  00. 


68S 


he  told  ma  that  ther  mui  payint  abmt  18  to 
20  centa  a  pound  for  old  brasa.of  tbat  kind; 
I  told  him  to  have  Mclntire  draw  the  complaint, 
ret  a  warrant  and  arrest  him;  he  laid,  1 
don't  like  to  make  the  complaint  where  I  am 
going  to  serve  the  papers;'-  he  sajB,  'Mr.  Shaw 
is  here;  whjr  can't' he  make  it?*  I  said,  'He 
can  if  he  will;'  he  says,  'Wait  a  minnte.'  In 
a  Uttle  bit  he  says,  'Mr.  Shaw  wants  to  talk 
to  you.'  I  said,  'AU  rigbt.  He  said,  'Hello.' 
X  said,  'Hello.*  He  sajs,  'Billy  Gray  says  you 
want  ma  to  make  a  eomphdnti  but  I  don't  want 
to  make  it  if  It  wID  get  the  company  in  trou- 
Ue.'  I  says,  'I  don't  know;  I  think  under  the 
tircomstances  of  Mr.  Cray's  statement,  I  think 
yon  have  plenty  of  evidence  to  justify  an  ar- 
rest and  a  trial  of  this  case.*  He  said  he  didn't 
know  whether  it  was  the  Santa  Fti's  brass  or 
not;  Mr.  Gray  had  not  seen  it,  and  the  man 
be  talked  to  didn't  know  whether  It  was  Santa 
Ft  brass  or  not,  or  what  railroad's  brass  it 
was.  I  said,  'If  the  Santa  Fi  has  loet  brass 
lately  and  this  is  nilroad  brass  that  is  suffi- 
cient to  make  a  complaint.'  He  said,  'Well, 
I  wasn't  down  to  Henry  Baron's  hide  house; 
I  was  only  to  one.'  I  said,  'Didn't  Mr.  Gray 
talk  to  you  just  now  and  did  he  tell  you  what 
"  he  told  me  over  the  phone?'  He  said,  Tea.'  I 
said.  That  is  just  as  good  as  going  down  there; 
him  telling  yon.*  He  said,  'AH  right,  I  will 
go  over  to  the  office  of  the  justice  of  the  peace, 
in.  a  UtUe  Ut,  tiie  Justice  of  the  peace/  I 
called  up  Mr.  HeEntire.  I  told  bim  to  make 
s  complaint.  Hr.  Gray  had  told  me  that  the 
Santa  Ti  bad  loat  braaa.  Mr.  Gray  told  me 
that  Fred  Bly  said  It  was  Sam  Haines  who  had 
that  braas.  I  knew  when  I  made  this  order 
and  passed  on  the  matter  that  it  was  Sam 
Haines.  I  had  known  Sam  Haines-  after  I 
came  to  Arkansas  City;  I  guess  while  I  was 
going  to  school  there;  since  I  was  a  little 
boy.  I  knew  all  about  bis  general  reputation. 
It  was  considered  good.  I  knew  when  I  ad- 
vised them  to  commence  the  prosecution  ex- 
actly what  the  reputation  of  Mr.  Haines  was, 
that  is,  I  knew  it  as  well  aa  I  do  now.  I 
never  heard  it  questioned  in  any  way;  I  knew 
him  very  well.  Be  was  a  personal  friend  of 
mine  and  I  liked  him.  I  don't  know  as  it  would 
have  changed  me  any  if  Minor  Shaw  had  told 
me  he  was  a  man  of  good  reputation,  I  always 
understood  that  he  was  a  man  of  good  repu- 
tation. •  •  • 

"Mr.  Shaw  nor  the  Santa  F£  Company  at 
any  time  requested  me  to  issue  a  warrant  in 
this  case.  Tbey  didn't  make  application  to  me 
other  than  what  I  have  testified  to  iA  regard 
to  that" 


shows  that  John  Stanley 


The  abstract 
testified: 

"I  live  in  Arkansas  City.  •  *  •  My  busi- 
ness *  *  •  was  in  the  junk  and  hide  busi- 
ness, and  we  bought  fur  and  everything  tliat 
way.  I  know  Sam  Haines,  plaintiff  in  this 
case,  now.  I  didn't  know  him  at  that  time. 
I  remember  of  his  coming  to  my  place  along 
just  a  little  before  the  6th  of  May,  somewhere 
along  there;  I  can't  swear  to  the  date.  He 
had  a  one-horse  bn^y  having  an  opening  be- 
hind like.  He  had  some  brass  or  iron  there. 
I  have  seen  something  like  that  braas  (indicat- 
ing brass  offwed  in  evidence],  I  couldn't  tell 
how  much  he  did  have  in  there.  I  should  Judge 


100  peanda  or  isa  It  was  brokn  np  like 
that  I  examined  it  It  was  Joat  piled  in 
the  back  of  the  boggy.  I  bdieve  there  were 
gunny  sacks  over  It;  wouldn't  say  for  eextaln. 

He  called  me  out  to  look  at  it;  wanted  to 
sell  it  to  me.  He  said  he  got  it  at  the  refinery, 
the  Milliken,  or  the  Empire.  He  didn't  tell 
me  how  be  got  it  I  told  him  I  couldn't  buy 
that  brass;  that  it  was  railroad  brass;  he 
said  he  could  get  me  papers  to  show  he  bought 
it  from  the  refinery;  X  told  him  there  wouldn't 
be  any  need  of  that;  I  couldn't  handle  It  no 
way.  I  knew  vhat  it  was.  I  told  him  we 
'dassenf'handle  railroad  brass  if  we  knew  it; 
T  told  him  it  was  railroad  brass.  He  went 
from  my  place  to  Huffman's;  his  haggj  was 
broke." 

The  abstract  shows  that  W.  J.  Gray  testi- 
fied in  part  as  follows: 

"I  am  constable.   •  •  •  i  know  Minor  Shaw. 

*  *  *  First  intimation  I  got  of  any  brass  I 
had  been  down  to  Henry  Baron's  hide  bouse  to 
look  after  some  stolen  tools.  *  *  *  I  was 
telling  this  man,  I  forget  his  name,  If  he  saw 
any  brass  or  tools  of  any  kind  to  notify  me  at 
once;  that  I  wanted  to  see  them  before  he  dis> 
posed  of  them.  One  evening,  or  One  morning,  I 
am  not  positive,  be  called  me  np  and  said  there 
was  a  fellow  there  wanted  to  sell  some  brass; 

*  *  *  I  went  down  to  find  out  something; 
when  I  got  there  •  •  •  be  said  •  ♦  • 
there  was  a  man  there  with  braas  and  wanted 
to  sen  it  •  *  *  I  asked  him  If  he  saw 
the  stuff  and  he  said,  *yeB;'  he  looked  at  it  and 
it  looked  like  railroad  brass  to  him.  I  didn't 
know  of  any  brass  that  had  been  stolen  so 
I  called  up  Minor  Shaw,  spe^al  agent,  and  t<^d 
him  to  come  up;  asked  him  if  the  Simta  T( 
bad  lost  any  brass  down  at  the  shops.  He  said 
they  had.  I  told  him  there  had  been  a  man 
at  Baron's  hide  house  trying  to  sell  brass; 
if  any  brass  was  stolen  that  it  might  be  some 
of  the  brass.  I  asked  this  man  at  the  hide 
house  if  he  knew  this  fellow;  he  said  he 
didn't;  said  he  drove  down  the  alley  back  of 
his  house  and  tied  his  horse  about  SO  yards 
from  the  hide  house  and  walked  down  to  the 
baildiDg  and  asked  this  man  if  he  wanted  to 
•boy  brass;  he  told  him  he  didn't  know  wheth- 
er he  did  or  not;  said  this  men  told  him  to 
come  to  the  buggy  and  tell  bim  what  be  would 
give.  He  went  up  and  looked  at  it  and  said 
it  was  Santa  F6  brass;  said  he  didn't  want  to 
buy  it;  said  be  thought  it  was  stolen.  I  asked 
him  if  he  knew  which  way  the  fellow  went; 
be  said  he  told  him  he  was  going  to  Stanley's 
jank  yard;  thought  he  had  gone  to  sell  it 
there.  I  talked  to  Mr.  Shaw;  I  said,  'We  bad 
better  go  to  Stanley's;  probably  he  was  up 
there.'  •  •  •  We  went  up  and  talked  with 
the  old  gentleman,  Stanley;  asked  him  if  there 
had  been  anybody  trying  to  sell  brass;  he  said 
they  had,  and  described  the  rig  be  had  it  in; 
had  it  in  an  old  buggy.  •  •  »  x  asked  him 
if  he  knew  who  it  was;  he  said,  'No;*  said  Mr. 
Bly  knew  him-  I  asked  Mr.  Bly  who  it  was, 
and  he  said  It  was  Mr.  Haines.  *  *  *  I 
think  Mr.  Stanley  told  me  that  he  got  it  from 
some  oil  rig  or  something.  I  called  up  Mr. 
Fleming  then,  the  deputy  county  attorney.  He 
was  deputy  county  attorney  at  that  time.  I  told 
him  what  we  found;  in  fact  we  knew  it  was 
railroad  brass  taken  by  somebody;  he  wanted 


Digitized  by  Google 


696 


196  PACIFIO 


BBPOBTBB 


to  know  lAo  WH  bi  pMsetrion  of  ft;  we  toM 
Um.  Hr.  Flemteg  mts,  *U  yon  think  ft  ii 
nibroad  bzsn  ud  that  It  hu  been  eto^  we 
wm  fet  oot  ■  wamnt'  ** 

On  croee-examlnation,  Gray  stated  that 
lie  was  satisfied  that  the  brass  was  stolen, 
but  Oiat  he  was  not  satisfied  that  the  plain- 
tiff stole  It.  It  does  not  appear  that  this 
doabt  on  the  part  of  Oray  was  commnnicated 
to  Minor  Shaw  or  to  the  depn^  count?  at- 
torney, nor  that  Minor  Sbaw  entertained 
any  such  donbt. 

The  plaintiff  testified  as  a  witness  in  his 
own  behalf  on  the  trial  of  the  present  ac- 
ttoot  and  contradicted  the  testimony  of  the 
witness  Stanley,  the  junk  man.  in  material 
matters.  The  plaintiff  testified  that  he  found 
the  brass  In  a  pasture  wrapped  in  decayed 
gunny  sacks;  that  he  took  It  to  the  junk 
men  in  Arkansas  City  to  find  out  what  It 
was;  that  he  there  ascertained  that  It  bad 
ralue;  and  that  he  did  not  offer  to  sell  it 
to  eith»  of  them.  Even  if  the  plaintiff's 
testimony  were  true,  it  cannot  control  the 
information  in  possesshKi  of  Minor  Shaw  in 
determining  the  question  of  probable  cause. 
W.  J.  Gray  and  Minor  Shaw  bad  the  story 
of  the  jnnk  men  concerning  what  the  plain- 
tiff told  them  about  how  he  came  Into  the 
possession  of  the  brass,  and  that  Is  the  only 
Btory  that  can  properly  be  considered  in 
determining  the  question  of  probable  cause 
In  this  action.  The  testimony  set  out  shows 
that  all  the  information  obtainable,  except 
what  might  possibly  bare  been  receired 
from  the  plaintiff  and  that  concerning 
his  good  reputation,  was  submitted  to  the 
county  attorney  before  the  complaint  was 
signed.  It  was  not  necessary  that  Gray  and 
Shaw,  or  either  of  them,  should  go  to  the 
plaintiff  and  ask  him  concerning  the  brass. 

Nothing  was  said  to  the  deputy  county 
attorney  about  the  good  reputation  of  the 
plaintiff,  but  the  deputy  knew  all  about  that 
matter  and  was  well  Informed  concerning  it^ 
Under  these  drcumstances,  want  of  probable 
cause  was  not  established  by  falling  to  in- 
quire concerning  the  plaintiff's  reputation 
or  by  failing  to  Inform  the  duputy  about  it 

In  aark  v.  Baldwin,  25  Kan.  120,  the  ques- 
tion of  the  good  reputation  of  the  person 
accused  of  crime  was  an  Important  factor, 
but  there  was  a  sharp  dispute  concerning 
what  the  complaining  witness  had  learned 
about  the  party  arrested.  The  complaining 
witness  had  reported  to  his  counsel  that  the 
party  accused  of  committing  the  crime  was 
a  person  who  would  probably  commit  the 
crime  with  which  he  was  charged — that  of 
falsely  representing  himself  to  be  another 
person  to  obtain  a  package  of  money  from 
an  express  office.  One  of  the  witnesses  from 
whom  the  complaining  witness  claimed  to 
have  obtained  his  information  was  put  on 
the  stand  and  contradicted  the  complaining 
witness  about  wliat  had  been  said  to  Mm. 


In  BaflrMd  Go.  t.  Brown,  aopra,  the  Jnrr 
ftmnd  OuLt  tb»  ccHnidalnlng  wttmeas  "fklled 
to  make  proper  Invest^tian  reqwctliiff 
Brown's  repvtatJon  In  the  nel^iborbood, 
and  his  cmknection  wifli  the  cue."  but  the 
judgment  was  rerwsed  on  another  sroand 
wh(^ly  unconnected  with  the  reiiatntton  at 
Brown  or  with  tlie  extent  <tf  Um  InTestlsap 
tion  made  1^  ttw  ptotecDttng  wltneM^ 

In  Drake  Tlckajr,  supra*  lAen  tti* 
role  4tf  Railroad  Co.  t.  Brown,  sopra,  «i|b 
reiterated,  tbe  complaining  witness  bad  not 
placed  all  the  farta  wltbln  bla  knowledge 
before  bla  coonsd  or  befcwe  Uie  comtty  at- 
torney. It  was  ther^ore  nnnecessary  to 
say  anything  about  dilig^t  effort  b^ng  made 
to  lean  all  tbe  facts.  Tbe  dedalcm  of  the 
qoesOon  now  before  ttie  eoort  was  not  neces- 
sary In  readilng  a  oorrect  conrinalon  In  any 
one  of  Qiese  three  cases. 

The  instructhms  reqatring  Sbaw  to  exer^ 
else  diligent  and  falOful  effort  to  acqoire 
pertinent  Inftwrnatlm  wen  mialeadlng.  The 
evidence  showed  that  all  available  informa- 
tion was  obtained  exc^  what  cordd  liaTe 
been  acqnired  from  tbe  plainUfl.  Tbe  find- 
ings at  the  Jnry  showed  that  aU  information 
had  been  trattafnlly  gtveu  to  tbe  d^uty 
county  attmney  and  mme  bad  beoi  withheld. 

Tbe  evidence  showed  that »  tlu  infom*- 
tion  submitted  tbe  depnty  coimty  attorn^ 
not  (mly  advised,  but  directed,  tibat  tbe 
criminal  prosecntlon  be  commenced.  It  was 
not  commenced  without  probable  cause. 

The  judgment  is  reversed,  and  judgment  Is 
entered  tor  the  defendant. 

JOHNSTON,  O.  J.,  concnrs. 

DAWSON,  J.  (concurring).  In  times  past, 
the  Initative  In  criminal  prosecutions  was 
usually  undertaken  by  some  private  citizen 
as  complaining  witness,  and  the  rigor  of  the 
rule  imposing  liability  <m  him  for  causing 
arrest  without  probable  cause,  etc.,  grew 
out  of  that  mode  of  administering  justice 
under  criminal  law.  In  our  time,  criminal 
proceedings  are  so  largely  under  tbe  control 
of  official  public  prosecutors  (Foley  v.  Ham, 
102  Kan.  66,  169  Pac.  183,  L.  B.  A.  1918C, 
204)  that  tbe  old  rule  as  to  the  liability  of 
tbe  prosecuting  witness  does  not  fit  into 
the  circumstances  where  a  prosecution  is 
undertaken  with  the  sanction  of  the  county 
attorney  or  under  bis  direction.  In  such 
cases  I  think  the  correct  rule  la  tbe  third 
of  those  quoted  above  by  Mr.  Justice  MAR- 
SHALL, and  I  would  hold  that  where  tbe 
complaining  witness  has  truthfully  laid  be- 
fore the  county  attorney  all  the  facts  of 
which  he  has  knowledge,  and  the  county  at- 
t(x-ney  directs  that  a  prosecntlon  be  insti- 
tuted pursuant  thereto,  tbe  complaining  wit- 
ness is  not  liable  for  damages,  although 
such  proBecuti<Hi  should  fail  for  want  o< 
probable  cause  or  tow  any  other  reason. 
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BUBGH,  J.  (concnrrlng).  In  tlie  case  of 
Schippel  T.  Norton.  88  Kan.  067.  16  Pac. 
804,  special  flndlnga  of  fact  on  which  Jndff- 
ment  was  entered  for  the  defaidant  read  as 
follows: 

**(12)  Before  making  and  Terifjing  said  com- 
plaint, did  defendant  make  a  statement  of  the 
facts  of  the  case,  as  then  known  by  him,  to  the 
coonty  attorney,  John  G.  Spivey?   A.  Tes. 

"(13)  Was  such  aUtement  substantially  foil 
and  correct?   A.  Tes.  •  •   •  . 

"(17)  Did  the  county  attorney,  upon  being 
informed  of  the  facts  aa  then  understood  by 
Ur.  Schippd,  advise  Mi.  Scblppel  that  John 
I.  Norttm,  Wright  Norton,  and  Alomo  WagstaC 
were  gniUy  ttf  a  criminal  treapaaa,  and  liable 
to  SQch  proaecotion  aa  was  institated  against 
them?  A.  Zea."  88  Kan.  668.  10  Pac.  SOS. 

In  the  c4>tnlon  the  coart  said: 

"We  think  it  is  a  good  defense  to  an  action 
for  malicious  prosecution  that  the  defendant, 
before  commencing  the  alleged  malldous  pros- 
ecution, it  being  a  criminal  prosecntion,  pre- 
sented the  matter  to  the  coun^  attorney,  fairly 
■tating  to  Um  idl  the  facts,  and  Hheu  In  good 
faith  followed  the  advice  of  the  county  attor- 
ney. Such  a  thing  completely  rebuts  the  al- 
legation of  the  plaintiff  tiiat  there  was  a  want 
of  probable  cause  for  commencing  the  prosecu- 
tion, and  it  of  itself  shows  probable  cause."  88 
Kan.  570,  10  Pac.  806. 

Anttioritlee  were  cited  In  support  of  this 
declaration  of  principle.  Among  them  Was 
tbe  case  ot  Z4iughlin  v.  Clawson,  27  Pa. 
828.  A  iK>rtlon  of  tbe  oplnicma  reads: 

"If  the  officers  of  the  state,  who  are  ap- 
pointed on  account  of  their  I^al  learning, 
consider  that  a  given  state  of  facts  is  sufficient 
evidence  of  probable  cause,  how  can  the  pri- 
vate citizen  be  said  to  be  in  fault  in  acting 
upon  such  facts,  and  how  can  the  state  condemn 
bim  to  damages  for  so  doing?  To  decide  so 
is  to  use  the  machinery  of  government  as  a 
trap  to  ensnare  those  who  trust  in  government 
for  such  matters,  and  who  ought  to  trust  in  it. 
If  such  officers  make  a  mistake,  It  is  an  er- 
ror of  goTonmeot  itself,  and  government  can- 
not allow  the  dtisen  to  suffer  for  his  trust  in 
iU  proper  functionaries."   27  Pa.  330. 

It  may  be  that  In  the  Schippel  Case  the 
facts  as  known  to  Schippel  when  he  presented 
them  to  the  county  attorney  were  all  the 
facta.  In  the  Pennsylvania  case  the  question 
of  the  extent  of  the  Informant's  inquiry  was 
not  an  Issue.  It  is  fair  to  assume,  however, 
that  the  statement  of  principle  In  the  Schip- 
pel Case  was  based  on  the  findings  of  fact. 
The  Pennsylvania  case  was  pat  authority 
for  the  statement  so  Interpreted,  and  the 
result  is  the  Schippel  Case  very  nearly  com- 
mitted this  court,  after  careful  consideration 
of  the  subject,  to  the  doctrine  that  advice  of 
the  state's  law  officer  on  a  given  set  of  facts 
wjll  protect  a  proBecntlng  witness,  whether 
or  not  he  ml^t,  1^  learchlng,  liare  found 
oat  mor& 


The  Schippel  Case  was  decided  in  188& 
In  1897  the  case  of  Railroad  Go.  v.  Brown, 
67  Kan.  785,  48  Pac.  81.  was  decided,  and 
for  the  first  time  the  addition  "diligent  ef- 
fort to  acQnire  Information"  was  Inserted. 
The  decision  was  expressly  rested  on  another 
ground,  and  discussion  of  the  addition  was 
entirely  obiter.  The  only  authority  cited 
for  the  addition  was  the  case  of  Clark  v. 
Baldwin,  25  Kan.  120.  In  that  case  the 
sole  question  was  whether  or  not  the  pros- 
ecuting witness  fully  and  fairly  stated  to 
counsel  what  Information  he  had.  In  the 
brl^  for  Baldwin  occurs  the  following; 

"Legal  advice  to  be  available  as  a  defense 
in  a  case  Uke  this  must  have  been  given  after 
a  full  and  fair  statement  of  all  the  facta  of 
which  the  prosecutor  had  knowledge,  or  that 
be  might  have  ascertained  by  reasonable  dili- 
gence. •  •  CBark  t.  Baldwin,  25  Kan. 
120,  125. 

The  court,  however,  did  not  mention  the 
subject,  and  so  the  citation  In  the  Brown 
Case  Is  to  a  brief,  and  not  to  an  opinion  of 
the  court. 

In  1910  the  case  of  Drake  v.  Vlckery,  81 
Kan.  619,  106  Pac  290.  was  decided.  In 
the  oi^on  It  was  said  advice  of  counsel 
will  absolve  only  where  all  the  facts  known 
to  the  Informant,  and  all  which  be  could 
Iram  by  diligent  effort,  are  laid  before 
counsel,  and  the  Brown  Case  was  dted  as 
authority.  No  question  of  effort  or  lack  of 
effort  to  ascertain  facts  in  addition  to  those' 
disclosed  to  counsel  was  involved.  Vlckery 
was  a  landlord  who  had  trouble  with  his 
tenant,  Drake.  Vlckery  presented  to  counsel 
the  terms  of  the  lease.  He  did  not  present 
to  counsel  an  oral  modification  of  the  lease, 
which  Drake  proved  in  the  action  for  mali- 
cious prosecution.  s 

The  result  is  there  Is  no  authoritative  dec- 
laration of  this  court  approving  the  "dillg^t 
effort"  doctrine.  Leaving  tbe  Schippel  Case 
entirely  at  one  side,  and  considering  the 
subject  tram  tbe  standpc^nt  of  principle,  I 
favor  the  third  rule  stated  by  Mr.  Justice 
MARSHALL.  I  regard  the  quotation  already 
made  from  the  Pennsylvania  case  as  per- 
tinent, and  I  r^ard  the  f<dlowins  quotation 
from  an  opinion  of  tbe  Supreme  Court'  of 
Wisconsin  as  endrdy  sound: 

"The  real  basis  for  the  doctrine  that  tl^e  ad- 
vice of  connsel  under  the  circumstances  stated 
stands  tor  probable  cause  is  that  it  covers  the 
subject  of  whether  tiie  statement  made  is  suffi- 
cient without  further  investigation  as  to  the 
facts.  0)unsel  is  supposed  to  pass  upon  that 
question,  and  his  advice  honestly  given  and 
honestly  acted  upon  to  preclude  any  success- 
ful claims  of  negligence  or  imprudence  on  the 
part  of  the  prosecutor.  •  •  •  »  King  v.  Ap- 
ple mver  Power  Co.,  181  Wis.  8TS,  688,  lU 
N.  W.  668,  670  (120  Am.  St.  Bep.  1068,  U 
Ann.  Cas.  951). 

HASON  and  PORTER,  JJ.;  concar. 
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KINQ  V.  RODGERS.  (No.  22882.) 
<SnpTeme  Court  of  Kansas.  Feb.  12,  1921.) 

fSyttabut  ly  the  Court.) 
UmltatioR  of  actions  <S=»I67(I)— Action  upon 
collateraJ  promise  to  pay  made  as  security 
held  not  malntalnobte  wher«  original  obliga- 
tion barred. 
A  brother  and  sister  entered  into  a  written 
contract  with  a  doctor  to  pay  him  a  certain 
amount  in  consideration  of  his  paying  for  hos- 
pital and  surgical  expenses  for  the  brother,  the 
sister  also  agreeing  therein  that  if  her  brother 
died  before  the  payment  was  completed  she 
would  pay  any  balaDce  oat  of  the  proceeds  of 
Insurance  on  h!9  life  of  which  she  was  the  ben- 
eficiary. More  than  five  years  elapsed  after 
the  expenditure  by  the  doctor  without  any  pay- 
ment being  made  to  him  and  without  any  action 
being  brought  upon  his  claim.  Thereafter  the 
brother  died,  the  sister  collected  the  insurance 
money,  and  the  doctor  sued  her  upon  her  prom- 
ise to  pay  him  therefrom.  It  is  'held,  that  this 
promise  was  collateral  to  the  agreement  of  the 
brother  and  sister  to  pay  the  amount  stated  and 
was  security  therefor,  and  that  the  action  upon 
it  could  not  be  maintained  inasmndi  as  the 
original  obligation  had  been  barred  by  the  stat- 
ute of  limitation. 

Appeal  from  District  Court,  Geary 
County. 

Action  by  Ij.  R.  Eloff  against  Nellie  Bod- 
gers.  Demurrer  to  the  petition  was  orer- 
ruled,  and  defendant  app^ili.  Rerersed  and 
roaanded,  with  directioas. 

I.  If.  Piatt  and  Jas.  P.  Coleman,  both  of 
Junction  (Sty,  for  appellant. 

U  B.  Morris  and  U.  S.  Weary,  both  of 
Junction  C!ity,  for  ajgpellee. 

MASON,  J.  On  August  20,  1012,  Peter 
OlUespie  and  Ids  sister,  Nellie  Rodgers,  en- 
t^d  into  a  written  contract  with  Dr.  L. 
R.  King,  by  which  they  agreed  to  pay  him 
$300,  Nellie  Rodgers  also  agreeing  that  In 
case  Peter  Gillesi^e  died  without  having  paid 
It  she  would  pay  it  from  the  proceeds  of  a 
certificate  in  a  fraternal  order  of  which  she 
was  the  beneficiary.  Peter  Gillespie  died 
June  21,  1019,  wltbout  any  payment  having 
been  made  to  Dr.  King.  On  October  4,  1910, 
Dr.  King  brought  this  action  against  Nellie 
Rodgers  seeking  to  recover  from  ber  npon 
such  contract  the  sum  therein  named,  with 
interest.  A  demurrer  to  the  petition  was 
overruled,  and  the  defendant  appeals. 

The  case  turns  upon  the  application  of  the 
statute  of  llroitatloDB,  the  defendant  assert- 
ing that  by  Its  operation  the  claim  of  the 
plaintltC  has  bem  barred.  The  contract  in- 
volved reads  aa  fcMows: 

"This  agreement,  made  this  20th  day  of  Au- 
gust, 1912,  between  Dr.  L.  B.  King,  of  the  first 


part,  and  Peter  CHIIeflpie  and  Nellie  Bodgera, 
parties  of  tiie  second  part,  all  of  Junction  Oty. 

Kansas,  witnesseth: 

"That  party  of  the  first  part  agrees  to  tahe 
said  Peter  Gillespie  to  the  Christ  Hospital  in 
Topelna,  Kansas,  where  he  win  be  operated 
upon  if  it  is  deemed  necessary  by  the  surgeons 
in  charge  of  said  hospital,  and  that  the  hospital 
expenses  and  expenses  of  the  surgical  opera- 
tioa  will  be  defrayed  by  said  party  of  the  first 
part;  that  in  conrideratlon  of  the  psyinent  (rf 
said  expenses  on  the  part  of  ssid  part?  of  tlie 
first  part,  second  parties  agree  to  pay  to  said 
party  of  the  first  part  the  sum  of  $350.00, 
which,  in  case  of  death  to  Peter  Gillespie  be- 
fore the  payment  of  said  $850.00,  or  any  part 
thereof,  to  party  of  the  first  part,  said  Nellie 
Rodgers  agrees  to  pay  said  sum  or  the  balance 
due  from  the  money  which  she  shall  receive 
from  a  policy  from  the  sum  of  $2,000.00  in 
the  Modem  Woodmen  of  America,  and  fai  wUdi 
she  is  stated  as  the  benefidary." 

The  petition  alleges  that  the  plaintiff  paid 
the  expenses  referred  to  In  the  contract  on 
September  1,  1912,  and  that  tbe  defendant 
has  realized  upon  the  beneficiary  certificate 
described  therein.  This  court  is  of  the  opin- 
ion that,  as  soon  as  the  plaintiff  had  paid 
the  expenses  referred  to,  a  right  of  action  In 
his  favor  accrued  against  Peter  Gillespie  and 
Nellie  Rodgers  upon  their  promise  to  pay  him 
$350;  that  such  action  was  barred  in  five 
years ;  that  the  additional  promise  of  Nellie 
Rodgers  to  pay  out  of  the  proceeds  of  the 
beneficiary  certificate  any  balance  of  the 
amount  that  might  remain  unpaid  at  the 
death  of  Peter  Gillespie  was  collateral  there- 
to— a  guaranty  of  the  carrying  out  of  their 
common  agreement-^  designation  of  the  pro- 
ceeds of  the  certificate  as  security  for  that 
obligation ;  and  that  the  original  claim  having 
been  barred  by  the  statute  the  collateral  con- 
tract providing  security,  being  a  mere  incident 
thereto,  could  not  be  enforced  as  an  Independ- 
ent agreement.  The  obligation  of  Nellie  Rod- 
gers to  pay  Dr.  King  the  amount  owing  to  hint 
did  not  originate  dr  mature  with  the  death  of 
her  brother  or  the  receipt  by  her  of  the  insur- 
ance money.  Her  liability  arose  upon  the  pay- 
ment of  the  expenses  by  the  doctor.  The  es- 
sence of  her  agreement  with  regard  to  the 
insurance  money  was  that  It  should  stand 
as  security  for  the  obligation  which  bad  pre* 
viously  accrued — not  that  upon  receiving 
It  she  would  pay  a  sum  maturing  at  that 
time,  but  that  she  would  then  apply  a  portion 
of  it  to  the  pre-existing  past  due  debt.  We 
regard  the  situation  ss  entirely  analogous  to 
that  presented  where  the  statute  of  limitation 
has  run  against  a  note  which  is  secured  b7 
a  mortgage.  There  Is  a  difference  of  Judicial 
opinion  as  to  the  operation  of  the  statute 
in  such  drciunstances.  S<mie  courts  bold 
that  the  mortgage  may  be  enforced  notwith- 
standing the  note  has  been  barred.  17  B.  C. 
L.  &49 ;  25  Gyc.  1001.  The  contrary  rule,  how- 
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ever,  preraflB  ta  tbla  state  (Kulp  t.  Kulp,  51 
Kan.  341,  32  Pac.  1118,  21  Ii.  R.  A.  660),  as 
In  many  others  (17  R.  C.  L.  960). 

Perhaps  an  even  closer  analogy  Is  afforded 
by  those  cases  in  which  an  action  upon  an 
offldal  txmd  on  account  of  the  misconduct  of 
the  officer  is  held  not  to  be  maintainable  aft- 
er the  two-year  statute  has  protected  blm 
from  a  damage  suit  based  simply  upon  his 
dereliction.  Ryus  t.  Gruble,  31  Ean.  767,  3 
Pac  518. 

The  present  case  Involvea  no  Question  as 
to  the  rights  of  a  creditor  with  respect  to 
property  pledged  as  security  which  Is  in  his 
possession  when  his  claim  becomes  barred  by 
the  statute  of  limitation. 

The  Judgment  is  reversed  and  the  cause  is 
remanded,  with  directions  to  sustain  the  de- 
murrer to  the  petition. 

All  the  Josticefl  concurring. 


BANK  OP  TOPEKA  v.  VALK  MPa  CO.  atftl. 

(No.  22809.) 

(Supreme  Court  of  Kansas.    Feb.  12,  1921.) 

Ai^>eal  flrom  District  Court,  Shawnee 
Coun^. 

On  motion  for  rehearing.  Blearing  de- 
nied. 

For  former  opinion,  see  194  Paa  688. 

MASON,  J,  In  a  motion  for  a  rehear- 
ing the  appellant  urges  (1)  that  the  maturity 
of  the  mortgage  was  accelerated  by  the  fail- 
ure to  pay  taxes,  and  (2)  that  where  the 
atatute  of  Umltatlcm  begins  running  on  that 
account  a  payment  on  the  principal  does  not 
toll  It  The  proTlston  of  the  mortgage  with 
leapect  to  the  nonpayment  of  taxes,  however, 
was  not  that  upon  such  default  the  debt 
■honld  bee<nne  due  but  that  the  tacddw  might 
*^thout  notice  declare  the  whole  sum 
•  •  ♦  dtue  and  payable  at  once,"  and 
mi^t  "immediately  cause  this  mortgage  to  be 
foqedpsed."  This  language  appears  merely 
to  give  the  holder  an  option  to  dec-Iare  the 
debt  due  (York-Rltchle  Co.  v.  Mitchell,  6  Kan. 
App.  317,  61  Pac  57),  in  which  case,  as  no 
sncb  declaration  was  made,  there  was  no  ac- 
operation  (Kennedy  t.  Gibson,  68  Kan.  612, 
«17,  75  Pac.  1044;  Bank  v.  Orisham.  105 
Kan.  460,  472,  185  Pac  54;  17  R.  C.  L.  771, 
772, 793,  794).  But  in  any  event  the  payments 
on  the  debt  would  in  each  -instance  have 
given  a  new  starting  point  for  the  statute 
of  limitation;  the  appellant's  suggestion  to 
the  contrary  seems  to  be  derived  from  a  mis- 
conception of  the  effect  of  Miles  v.  HamUt<ni, 
106  Kan.  804,  189  Pac.  926.  That  case  does 
not  decide  that  where  maturity  Is  accelerated 
by  the  nonpayment  of  taxes  a  subsequent  pay- 
ment on  the  principal  does  not  Interrupt  the 
running  of  the  statute  of  ilmitatlon  but  that 
Bucb  part  parmmt  U  made  befwe  the  orlgl- 
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nal  maturity  of  the  debt  does  not  postpone 
uintll  that  time  Its  renewed  (^ration — does 
not  restore  the  original  status. 

The  signer  of  a  note  and  mortgage  who  has 
sold  the  mortgaged  property  cannot  revive 
the  mortgage  by  making  payments  on  the 
note  after  It  has  once  been  barred;  but,  so 
long  as  the  statute  of  limitation  haa  not  run 
against  the  note,  he  can  keep  both  that  and 
tho  mortgage  alive  by  payments,  notwith- 
standing his  having  parted  with  the  property. 
Sclimucker  v.  Slbert,  18  Kan.  104,  109,  26 
Am.  Rep.  765.  Here  the  note  was  never 
barred,  and  the  payments  which  k^t  It  in 
force  preserved  the  11^  as  welL 
The  n)otion  for  a  rehearing  Is  denied. 
All  tbe  Jastlcea  concurring. 

OYE  V.  PARKER  at  ■!.    (No.  22924.) 

'(Supreme  Court  of  Kansao.  Veb.  28,  1921.) 

Appeal  from  District  Court,  Montgomery 
County. 

On  motion  for  rehearing.  Rehearing  de- 
nied. 

For  former  (pinion,  see  194  Pac  640. 

MASON.  3.  The  petition  in  tbls  case 
asked  tbe  reformation  of  a  will  by  tbe  in- 
sertion therein  ct  &  devise  which  tbe  scriven- 
er bad  frandnlently  caused  tbe  testator  to 
believe  waa  a  part  tbe  Instrumoit  at  tbe 
time  it  was  executed.  A  donnrrer  to  tbls 
pleading  having  been  sustained,  the  ruling 
was  affirmed  upon  tbe  ground  of  a  want  o£ 
power  in  tbe  courts  to  give  each  rell^  In 
the  opinion  it  was  said  in  substance  that  if 
the  person  who  acquired  title  to  the  land  by 
virtue  of  the  omission  of  the  devise  in  ques' 
tion  bad  been  a  party  to  the  fraud,  but  not 
otherwise,  a  trust  might  be  impreaised  upon 
the  property  tor  the  benefit  of  tbe  intended 
devisee.  In  a  motlmi  for  a  rehearing  It  is 
strongly  ui^^  that  the  present  ovner  of  the 
land  (the  testatw's  heir)  should  be  decreed 
to  hold  It  as  trustee  for  the  persm  deCraud- 
ed. 

In  the  motion  expressions  of  courts,  are 
quoted  to  the  effect  that  whatever,  even 
without  fraud,  pn^mrty  Is  so  acquired  that 
It  is  against  good  consdence  that  It  should 
be  retained,  equity  raises  a  constructive  trust 
whic^  is  not  wlthtai  the  atatntea,  and  which 
may  be  proved  by  paroL  Bae  caaea  cited  In 
Gemmel  v.  Fletcher,  76  Kan.  677,  92  Pac  713, 
9<t  Pac  839;  S9  Cyc  169.  Of  an  expression 
of  that  character  this  court  haa  lately  said  In 
a  case  Involving  the  atatute  in  relation  to 
wal  trusts: 

"The  statement  may  be  found  ta  opiniims  oi 
the  courts  tlut  trusts  may  tw  raised  In  equi^ 
with  respect  to  property  acquired  wttfaont 
fraud,  when  it  would  be  against  equity  Chat  It 
siiould  be  retained.  In  tliat  form  the  states 
mont  furdshes  no  nde  for  the  decision  of  con- 
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trorenlea.  Going  farther,  it  is  sometimeB  said 
that  a  coiutructiTe  trnst  will  arise  wlieneTer  it 
would  be  Inegnitable  for  the  person  holding  the 
legal  title  to  retaiD  the  property.  The  state- 
ment is  too  broadi  and  if  applied  literall7( 
would  nnllify  the  first  and  sixth  sections  of  the 
trust  statute.  However  inequitable  and  moral- 
ly reprehensible  it  may  be  that  property  con- 
veyed upon  an  express  oral  trust  sboold  be 
retained  in  viiriation  of  the  agreement,  a  tnut 
may  not,  nnder  those  drenmstances,  bk  ingraft- 
ed apon  a  deed  absolute  In  ite  terms,  because  If 
that  were  the  role,  deeds  would  no  longer  be 
valuable  as  muniments  of  title.  In  the  opinion 
of  the  Legislature,  It  is  better  for  the  social 
order  and  general  welfare  that  a  few  persons, 
who  might  not  observe  the  statute,  should  suf- 
fer hardship,  than  that  the  security  of  all  titieB 
should  be  destroyed."  Silvers  T.  Howard,  106 
Kan.  762,  768,  190  Pac.  1,  4. 

The  facts  pleaded  In  the  petition  now  nn- 
der consideration  make  a  stioug  appeal  for 
tiie  granting  of  relief  if  within  the  power  of 
ttw  coart  And  whenever  It  can  be  demon- 
strated that  a  testatOT  Intended  to  dispose  of 
properly  in  a  particular  way  and  was  pre- 
vented from  doing  so  by  some  fraud  or  mis- 
take, or  other  Inflnoice  for  which  be  was 
not  responsible,  there  la  plausibility  In  the 
su^estion  that  upon  the  general  principles 
of  equity  that  which  ought  to  have  been 
done  should  be  treated  as  having  actually 
been  accomplished.  But  if  such  a  practice 
were  establlabed  the  result  would  obviously 
be  that  the  prt^wrty  of  a  testator  would 
often  be  disposed  of,  not  according  to  the 
directions  which  In  fact  he  bad  given  in  bis 
will,  but  according  to  mcb  directions  as  the 
parties  in  interest  would  be  able  to  show  by 
oral  evidence  that  be  Intended  to  give  and 
b^eved  he  had  given  therein.  Whatever 
term  might  be  used  to  describe  such  proce- 
dure, it  would  amount  to  the  reformation  of 
the  win.  The  steadfast  adherence  to  the 
rule  reqaiting  the  purpose  of  a  testator  to  be 
actually  reduced  to  writing  In  order  to  be 
given  effect  may  work  a  hardship  in  a  par- 
ticular instance,  but  the  policy  la  one  wliich 
Legislatures  and  the  courts  have  deemed  to 
produce  the  best  results  In  the  long  run. 

If  a  person  were  to  sign  a  will  and  then 
by  force  or  fraud  be  prevented  from  having 
It  witnessed,  his  intention  would  be  clear 
and  there  would  be  grotmd  for  urging  that 
substantial  Justice  would  be  promoted  by 
distributing  his  property  In  the  way  he  had 
indicated.  But  such  a  course  even  If  de- 
scribed as  imposing  a  trust  upon  the  property 
acquired  by  each  devisee  or  legatee  would  be 
destructive  of  the  statute  prescribing  the  req- 
uisites of  a  valid  will. 

Where  the  owner  of  properly  Is  Induced  to 
refrain  tram  making  a  particular  testamen- 
tary dlspositloa  of  It  by  the  promise  of  the 
person  who  would  otherwise  receive  It  at  his 
death,  to  carry  out  bis  ^hes  In  the  matter 
without  a  provision  to  tliat  effect  being  In- 


serted In  the  will,  tb»  performano*  ot  tb» 
agreement  will  in  effect  be  etforced  by  im- 
pressing a  trust  upon  the  property  In  the 
hands  ot  the  pnunlSOT,  upon  the  theory  of 
his  having  obtained  It  by  his  own  wrong 
amountinc  to  a  fraud.  34  Cyc.  177.  178;  28 
B.  0.  L.  1284,  1241,  1242;  notes,  8  U  B.  A. 
(N.  S.)  608  ;  31  L.  B.  A.  (N.  S.)  176;  33  L. 
B.  A,  (N.  SO  086.  Where  the  devise  actoally 
made  is  to  two  or  more  peraons  as  Joint  ten- 
ants (using  the  phrase  in  Its  strict  technical 
sense)  the  promise  of  one  has  been  held  to 
disaUe  the  oQiers  to  take  a  beneficial  owners 
ship,  on  the  theory  of  the  unity  of  thelir  title 
Note,  31  L,  B.  A.  (N.-S.)  178;  38  Cyc.  177, 
178.  Where  Qie  devise  is  to  several  persons 
as  tenants  in  common  the  promise  is  held  not 
to  Effect  tiie  rights  of  a  devisee  who  was  not 
a  party  to  it  (Same.)  In  me  instance  a 
pnHQise  made  by  two  of  three  devisees  in 
behalf  of  all  was  held  to  bind  the  third  (Afii- 
herst  Colle«e  v.  Bitch,  ISl  N.  Y.  282),  bat  the 
decision  was  later  exphOned  as  not  departing 
from  the  i^eral  rule  making  Qie  distinction 
already  noted  with  req;»ect  to  J<dnt  tmants 
and  taiants  In  ««umon  (EUrchild  v.  Edson, 
154  N.  T.  108,  221,  48  M.  El  641,  61  Am.  St 
Sep.  609). 

The  motion  t<k  a  rehearing  condndea  with 
a  request  that,  evm  if  the  petition  In  Us 
present  form  be  held  not  to  state  a  cause  of 
action,  the  district  court  be  directed  to  pei^ 
mlt  new  alle^tlons  to  be  added  thereto  by 
amendment  To  avoid  possible  misapprehen- 
sion we  will  say  tbat  there  is  nothing  in  the 
decision  or  opinion  rendered  by  this  court  to 
prevent  such  amendmoit  Thresher  Go.  v. 
Nelson,  106  Kan.  716,  188  Pac.  807;  4  a  J. 
1225,  1226. 

Tba  motion  for  a  rehearing  Is  ovoruled. 
All  the  Justices  concurring. 


PETERSON  V.  8KIDM0RE  at  al. 
(Ne.  22994.)' 

(Supreme  Court  of  Kansas.  'Feb.  12;  1921.> 

CSyllabitt      ih«  Court.) 

1.  Honestsad  «»ll4-Oli  and  |as  leass  bald 
te  Interfere  «dth  henestaad  right. 

An  oil  and  gas  lease  on  a  homestead  giving 
the  right  to  lay  pipe  lines  and  to  build  tanks, 
powers,  stations,  and  structures  thereon  inter- 
feres with  the  homestead  rights  and  posaes- 
sion. 

2.  Homestead  «»l  17— Huskasd  aad  wHa  ant 
Jointry  consent  to  oil  and  gas  lease  on  home- 

Btead. 

To  give  a  valid  oil  and  gas  lease  on  a  home- 
stead, the  husband  and  wife  must  giva  their 
joint  content  thereto. 

3.  Homestead  «b»II7— OU  aad        Itase  as 
homsstead  void  whsro  ewaar's  wife  IntaM. 

An  oil  and  gas  lease  on  a  homeatead  la 
void  where  the  lease  is  gives  by  the  owner 
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-wboaa  irif«  ted  bwn  adMs^d  liuan«  and  wu 
eoafioad  in  a  state  boa^tal  for  tk«  toaane  at 

the  time. 

4^  Honestaad  «=s>i22— Aooaptanoa  of  eoaslder- 
atioB  held  aot  to  aatop  hutkaad  fran  oaa- 
oallag  laaia  oa  honattaad  wbara  wHa  laaaaa. 

A  Iraabaiid  is  not  aati^pad  by  accepting  a 
monej  eoudderatkm  fbr  a  leass.  nor  by  accept- 
fnv  a  UMHWjr  rental  Uteraon,  txom  proaecutiDs 
an  action  to  caiu:^  tie  lease  where  the  lee- 
aee  biew  at  the  time  he  took  it  that  the  land 
was  the  homestead  of  the  owner  and  his  wife, 
and  that  the  wife  had  bees  adjudged  insane 
and  was  then  confined  In  a  state  hospital  for 
the  insane. 

Appeal  fn»n  IHatrlct  Conrt.  Marion 
Ooimty. 

Action  by  Carl  Peterson  against  Enrl  W. 
Sbidmore,  R.  E.  Iv^  and  others.  Judgment 
for  plaintiff,  and  defendants  Ives  and  otbers 
appeal.  Affirmed. 

Madden,  Cooper  &  Madden,  of  Wichita,  J. 
O.  Egan,  of  Topeka,  and  C.  B.  DimD,  of  Wich- 
ita, for  appellants. 

Samuel  Jones,  of  Lyons,  and  Braden  0. 
Jcbnsttm,  cf  MarioBi,  tar  im^ellee. 

MARSHALL,  J.  This  la  an  appeal  from  a 
Judgment  canceling  an  oil  and  gas  lease. 
Barl  W.  Skidmore  filed  a  disclaimer.  The 
other  defendants  resisted  and  appeal.  The 
action  was  tried  on  the  following  agreed 
statement  of  facts : 

"It  is  agreed  that  the  west  half  of  the  south- 
east quarter  of  section  2,  township  22,  range 
4  east  of  the  sixth  principal  meridian  was  own- 
ed by  the  plaintiff,  Carl  Peterson,  on  the  2d  day 
of  August,  1917;  that  at  said  time  Carl  Peter- 
son was  a  married  man,  and  resided  upon  the 
said  land  and  owned  no  other  real  estate;  that 
some  time  prior  to  1917  and  about  1908  his 
wife,  Lena  Peterson,  was  adjudged  by  the  pro- 
bate court  of  Marlon  county,  Ean.,  iDsane  and 
confined  in  the  insane  asylum  of  the  state  of 
Kansas,  and  that  she  was  such  wife  at  the  time 
of  the  execution  of  said  lease  on  the  2d  day  of 
August,  1917,  and  that  said  land  was  the  family 
homestead;  that  on  that  date  Carl  Peterson 
executed  a  lease  to  Barl  W.  Skidmore;  that 
both  Skidmore  and  said  Peterson  at  said  time 
knew  that  said  real  estate  was  the  homestead 
of  Peterson,  and  that  bis  wife  was  insane  and 
confined  in  the  asylum  snd  could  not  execute 
the  said  lease;  that  said  lease  was  afterwards 
assigned  to  the  defendants,  as  set  forth  in  the 
petition,  snd  that  at  the  time  of  the  bringing 
of  this  suit  Earl  W.  Skidmore  bad  no  interest 
in  said  lease  and  filed  a  disclaimer  of  any 
Interest  in  this  action;  that  said  Barl  W.  Skid- 
more had  paid  to  the  said  Carl  Feteraon  the 
anm  of  9320  bonus,  which  was  a  fair  and  rea- 
aonable  bonus  at  that  time. 

"That  on  or  before  the  2d  day  of  August, 
1917,  Carl  Peterson  accepted  from  the  defend- 
ants named  in  the  petition,  other  than  Earl  W. 
Skidmore,  the  sum  of  fSO  as  rental,  being  $1 
an  acre,  as  was  intended  by  the  parties  in  said 
lease;  that  on  the  26th  day  of  Jidy.  1919,  the 


defandanta,  exc^t  Bazl  W.  EBddmora,  p«Id  Into 
the  Uailon  Gouatr  State  Bank  at  Florence  the 
sum  of  (80,  being  $1  an  acre  rental  for  said 
land,  to  be  placed  to  the  credit  of  Catl  Peter- 
son in  accordance  with  the  terms  of  the  lease, 
which  sum  the  said  plsintiff  refused  to  accept. 

"That  in  the  execution  of  said  lease  there 
was  no  fraud  practiced  by  any  of  the  parties; 
Ute  lease  was  made  in  good  faith  and  accepted 
in  good  faith;  that  the  said  I>na  Peterson, 
wife  of  the  plaintiff,  never  at  any  time  aa- 
sented  tp  the  making  of  the  lease  or  consented 
thereto  and  knew  nothing  thereof  nor  was  she 
in  a  mental  condition  to  so  do." 

[1]  1.  The  am)ellant8  argue  that  the  lease 
did  not  Interfere  with  the  homestead  rights 
of  the  plaintiff's  wife,  and  for  that  reason 
her  consent  to  the  lease  was  not  necessary. 
A  number  of  authorities  are  cited  iu  which 
this  court  has  described  the  Interests  trans- 
ferred or  conveyed  by  an  oil  and  gas  lease. 
Those  authorities  do  not  control  for  the  rea- 
son that  the  right.  Interest,  or  estate  given 
by  the  lease  In  question  necessarily  interfer- 
ed with  rights  In  and  the  possession  of  the 
homestead.  The  lease  recites; 

"That  the  said  party  of  the  first  part  •  •  * 
has  granted,  demised,  leased,  and  let  and  by 
these  presents  does  grant  demise,  lease,  and 
let  unto  the  said  second  party  his  heirs,  exec- 
utors, administrators,  successors,  or  assigns, 
for  the  sole  and  only  purpose  of  mining  and  op- 
erating for  oil  and  gas,  and  of  la^g  pipe 
lines,  and  of  building  tanks,  powers,  stations, 
and  structures  thereon  to  produce  and  take 
care  of  said  products,  all  that  certain  tract  of 
land  situated  in  the  county  of  Marion,  state  of 
Kansas,  described  as  follows,  to  wit  •  •  •  " 

Pipe  lines  cannot  be  laid,  and  neither  can 
tanks,  powers,  stations,  and  structures  to 
take  care  of  oil  produced  be  built,  without  In- 
terfering with  the  possession  of  at  least  a 
part  of  the  homestead,  and  possibly  with  all 
of  It.  Although  the  lease  recited  that  pipe 
lines  shall  be  buried  below  plow  depth,  and 
that  "no  well  shall  be  drilled  nearer  than 
200  feet  to  the  house  or  barn  on  said  prem- 
ises," yet,  to  fully  and  effectively  operate  the 
lease.  It  might  become  necessary  to  occupy 
the  entire  tract  of  land  with  buildings  and 
thus  necessarily  Interfere  with  the  occupa- 
tion of  the  premises  as  a  homestead. 

[2]  2.  Was  it  necessary  that  the  wife  of  tlWi 
plaintiff  sign  the  lease  with  him  In  order  to 
make  It  binding  on  him?  In  Land  Co.  v.  Gas 
Co.,  43  Kan.  618.  23  Pac.  630,  this  court  said: 

"Joint  consent  of  huelmnd  and  wife  is  nec- 
essary to  give  validity  to  a  lease  of  a  home- 
stead, when  such  lease  interferes  with  the  oc- 
cupancy and  use  of  a  homestead  by  the  wife. 

"A  lease  of  a  homestead  for  a  period  of  25 
years,  with  privilege  of  prospecting  for  gar, 
coal,  oil,  and  other  minerals,  upon  any  or  all 
portions  of  said  homestead,  at  the  pleasure  of 
the  lessee,  and  to  erect  derricks,  eo^e  houses, 
and  buildings  for  storage  purposes,  if  needed, 
may  interfere  with  the  use  and  occupancy  of 
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the  homestead  by  the  vife,  and  therefore  re- 
quires joint  conaent  of  hnsband  and  wife  to  give 
it  validity." 

That  cfue  was  t6Uowed  In  Palm;»  t.  Par- 
iah, 61  Kan.  811, 815, 69  Fac.  640,  and  the  role 
was  adhered  to  In  Xhompaon  t.  MllUkln,  03 
Kan.  72, 148  Pac;  480;  Id^  102  Kan.  717, 172 
Pac.  B84.  See,  aim,  IS  B.  O.  Xi.  p.  686;  21 
Oya  S8B ;  and  l  lAomtrai,  Xaw  of  (Kl  and 
Oas,  i  291.  To  luive  made  a  valid  lease.  It 
was  necessary  for  the  wife  of  the  plAlntlfC  to 
consent  to  It 

[IJ  8.  The  plaintiff's  wife  could  not  sign 
tbe  lesse,  nor  give  her  consoit  thereto,  be- 
canse  she  was  Insane  at  the  time  It  was  sign- 
ed. In  Loan  Co.  t.  Spltler,  64  Kan.  660,  38 
Fac.  799,  this  language  Is  found ; 

"A  deed  to  his  homestead  made  by  an  in- 
sane person  and  his  wife,  after  he  baa  been 
duly  adjudged  insane  and  placed  under  guard- 
ianship, and  a  record  thereof  duly  made  in  the 
probate  court,  while  he  is  out  on  a  temporary 
leave  of  abs^ce,  after  having  been  confined  in 
the  insane  asylum,  is  void,  and  conveys  no  title 
to  the  purchaser. 

"A  mortgagee  of  the  grantee  in  such  deed, 
having  actual  notice  of  such  insanity  and  auch 
adjudication  by  the  probate  court,  acquires  no 
lien  on  the  land. 

"A  mortage  on  the  homestead  of  an  insane 
person,  executed  by  bis  wife  and  guardian, 
without  any  order  of  the  pr<Aate  court,  is  ab- 
solutely void.*' 

These  rules  were  followed  in  State  Banlc 
T.  NorduCt,  2  Kan.  App.  56,  60,  43  Pac.  312,  a 
case  that  arose  over  a  mortgage  given  on  ex- 
empt personal  property.  See,  also,  note  13 
U  B.  A.  (N.  S.)  430.  The  lease  signed  by  the 
plaintiff  was  void. 

[4]  4.  It  is  urged  that  the  plaintiff  cannot 
maintain  this  action  for  the  reason  that  he 
Is  estc^ped  by  the  fact  that  he  received  $320 
on  the  execution  of  the  lease  and  has  since 
accepted  rentals  tmder  it.  The  estoppel  is 
not  good  for  two  reasons.  One  is  that  Earl 
W.  Skidmore,  the  lessee,  at  the  time  the  lease 
was  taken  by  him,  knew  that  the  plaintiffs 
wife  was  insane,  that  she  was  then  confined 
in  a  state  hospital  for  the  insane,  and  that 
the  land  .was  the  homestead  of  the  plaintiff 
and  his  wife  In  Brgenbright  v.  Henderson, 
72  Kan.  29,  82  Puc.  524,  It  was  said : 

"A  party  pleading  an  estoppel  in  pais  must 
Bhow:  (1)  That  the  oppoai'ng  party  has  made 
some  representation  inconsiBtent  with  his  pres- 
ent position,  with  the  intent  to  mislead  the 
pleader;  (2)  that  the  representation  so  made 
was  known  by  the  maker  to  be  false;  (8)  that 
the  pleader  ^d  not  know  that  the  representa- 
tion was  false;  (4)  that  he  believed  it  to  be 
true,  and  acted  upon  such  belief." 

See,  alBO,  Clark  v.  Coolidge,  8  Kan.  ISO; 
Debenture  Co.  v.  Hopkins,  63  Kan.  678,  66 
Pac  1016 ;  Gray  v.  Zellmer,  66  Kan.  614,  72 
Pac.  228;  Schott  v.  lAnscott,  80  Kan.  636^  539, 
108  Pac  097. 


The  other  reason  Is  that,  If  1^  void  lease 
cannot  be  set  aside  by  the  plaintiff,  the  con- 
stitutional and  statutory  provisions  concern- 
ing the  alienation  of  homesteads  may  be 
avoided  through  the  execution  by  one  of  the 
spouses  of  a  void  instrument  and  by  bis  ac- 
ceptance of  money  under  It.  Skidmore  and 
his  assigns,  the  other  defendants,  paid  their 
money  ^Ith  full  knowledge  of  all  condltioiis, 
and  the  plaintiff  Is  not  estopped  from  prose- 
cuting this  action.  Thimes  v.  Stumpff,  3S 
Kan.  53,  5  Pac  431;  Thompson  v.  Mlllikin, 
93  Kan.  72,  143  Pac  430;  Id.,  102  Kan.  717, 
172  Pac  534. 

The  appellants  ask  that  the  lease  be  re- 
formed. The  agreed  statement  of  facts  does 
not  contain  anything  to  show  why  It  should 
be  reformed  or  to  justify  its  reformation. 
Besides,  reformation  after  cancelation  Is  use- 
less. 

The  judgment  Is  affirmed. 
All  the  Justices  concurring 


KIRCHNER  V.  HELM.    (No.  22966.) 

(Supreme  Court  of  Kansas.    Feb.  12,  1021.) 

fSvllahut  by  the  Court.) 

Sales  4=»4I8(I4)— Damage  by  graashoppera 
admissible  in  action  for  breach  of  eoatraet 
to  deliver  harvesting  machine. 
In  an  action  to  recover  damagea  for  the 
breach  of  a  contract  to  deliver  a  harvesting 
machine,  held,  that  evidence  was  properly  ex- 
duded  which  tended  to  show  damages  caused 
by  a  raid  of  grasshoppers  because  auch  dam- 
ages were  remote  and  not  within  the  reasona- 
ble contemplation  of  the  parties  at  the  time 
the  contract  was  made. 

Appeal  f  nnn  District  Court,  Meade  Oounty. 

Actlw  by  H.  H.  Klrchner  against  J.  T. 
Helm.  Indigent  for  dtfendant,  a  new  trial 
was  denied,  and  plaintiff  appeals.  Affirmed. 

F.  L.  Martin,  John  M.  Martin,  and  Waltn* 
F.  Jones,  all  of  Hutchinson,  and  0.  C.  Wilson, 
of  Meade,  for  appellant 

Frank  S.  Sullivan,  of  Meade,  and  J<rtin  W. 
Davis,  of  Qreensborg,  for  appdlee. 

POETEB,  J.  The  action  was  to  recover 
damages  for  the  breach  of  a  contract  to  de- 
liver a  harvesting  machine.  In  the  early 
spring  of  1919  the  plaintiff,  a  farmer  In 
Meade  county,  had  a  growing  crop  of  400 
acres  of  wheat.  He  purchased  from  the  'de- 
fendant, an  implement  dealer  in  the  town 
of  Meade,  a  harvesting  machine  which  the  de- 
fendant agreed  to  deliver  on  June  24th.  De- 
livery was  not  made  until  July  3d.  The  peti- 
tion alleged  that  between  the  29th  of  June 
and  the  3d  of  July,  plaintiff's  wheat  was 
raided  by  grasshoi^ers  and  75  per  coit.  of  Ills 
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crop  destroyed  before  he  conld  succeed  In  get> 
tlDg  It  harrested.  ^e  only  question  for  de- 
termination is  whether  It  was  error  to  ex- 
clude evidence  of  damages  caused  by  the 
grasshoppers.  On  the  hearing  of  the  motion 
for  a  new  trial,  plalntitF  presented  his  testi- 
mony showing  that  he  dlscorered  grasshop- 
pers working  on  hia  i^ieat  about  noon  of  the 
2»tti  of  June,  and  that  by  the  4th  of  Jnly  the 
crop  wae  practically  destroyed.  He  esti- 
mated that  his  crop  would  have  been  15 
bushels  to  the  acre  and  that  the  grasshoppers 
cut  off  and  destroyed  at  least  10  bushels  per 
acre.  The  court  refused  to  grant  a  new  trial, 
and  the  appeal  is  from  that  order. 

The  trial  court  held  that  damages  to  the 
wheat  by  reason  of  the  raid  of  grasshoppers 
were  remote  and  not  wtthln  the  reasonable 
contemplation  of  the  parties  at  the  time  the 
contract  was  made.  The  plaintiff's  conten- 
tion is  that  the  particular  manner  in  which 
the  damage  to  a  crop  In  such  case  occurs  is 
not  material;  that  a  wheat  crop  may  be  dam- 
aged in  a  multitude  of  ways,  and  what  ele- 
ment of  nature  entered  Into  the  particular 
case  does  not  matter.  Of  course.  It  Is  true 
that  the  defendant  as  a  dealer  In  farm  Im- 
plements was  bound  to  tcnow  the  seasons  and 
the  time  for  harresting,  and  It  seems  to  be 
conceded  that  he  knew  the  plalntlCf  had  400 
acres  of  wheat  that  bad  to  be  harvested,  and 
of  course  he  knew  the  purpose  of  the  plain- 
tiff In  purchasing  the  machine  was  to  harvest 
and  save  tbe  cn^. 

In  plaintirs  brief  it  is  said: 

**Am  we  imderstand  the  law,  whWever  m  loss 
is  occasioned  as  tbe  direct  result  of  a  breach 
of  contract,  the  loss  will  be  said  to  have  been 
within  the  contemplation  of  the  parties  at  the 
time  they  made  the  contract" 

But  tbe  question  always  Is  wbetber  it  can 
be  said  that  the  loss  was  occasioned  as  the 
direct  mult  of  the  breach;  of  coarse,  if  It 
was,  then  it  can  be  said  that  it  was  within 
tbe  cfmtemplatloa  of  the  parties  at  the  time 
they  made  tbe  contract.  Tbe  rale  Is  well 
stated  by  Mr.  Sutherland,  as  follows: 

"Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  onght  to  receive  in  respect 
to  such  breach  of  contract  shonld  be  such  as 
may  fsSrly  and  reasonably  be  considered  either 
as  arising  oatarall;— that  Is,  aocordiiMC  to  the 
usnal  course  ot  thinga—trom  each  breach  of 
contract  itself,  or  such  as  may  reasonably  be 
■uppoaed  to  have  been  in  the  coDtemplation 
of  both  parties  at  the  time  they  made  the  con- 
tract as  the  probable  result  of  a  breach  of 
it."  1  Sutherland  on  Damages  (4th  Ed.)  S  60, 

P.  m 

We  think  tbe  rale  stftted  In  Gorpas  Juris 
applies  to  tbe  present  case.  It  is  there  said: 

"There  can  be  no  recovery  from  the  conse- 
qnences  of  the  action  of  natural  forces  in  con- 
nection with  a  breach  o£  contract  unless  such 


eoMequences  can  fairly  be  presumed  to  have 
been  contemplated  by  the  parties  at  the  time 
of  making  the  contract  as  a  probatde  result  of 
the  bxeadi.  This  Is  pardcnlarly  true  when  the 
natural  forces  are  bf  an  extraordinary  char- 
acter." 17  a  J.  (tit  "Damages,"  S  80)  749. 

In  tbls  case  it  cannot  be  said  that  tbe  par- 
ties to  the  contract  contemplated  that  grass- 
hoppers would  come  «t  a  certain  time  In  the 
year  or  that  the  cn^  must  be  harvested  be- 
fore a  certain  day  in  order  to  prevent  Its  loss. 

In  the  jsse  of  Silo  Co.  t.  Carter,  98  Kan. 
279,  1S8  Pae.  71,  dted  by  tbe  plaintiff,  there 
was  a  brea^  of  a  oontract  for  the  sale  and 
delivery  of  a  silo.  It  was  wen  known  by  ap- 
pellant that  the  appellee  had  planted  a  crop 
estpecially  for  eiwilage  and  that  it  would  ma- 
tore  in  August  The  silo  was  to  hare  been 
delivered  on  August  Ist,  but  was  not  de- 
Uvered  until  S^teml)er  20th.  As  a  result  of 
the  delay  In  d^verlng  tbe  sUo,  the  crop 
ripened  and  w^  spoiled  before  It  could  be 
placed  in  Uie  silo,  and  it  was  held  that  dam- 
ages  m^ht  he  recovned  for  sndi  deteriora- 
tion because  that  might  reasonably  be  sap- 
posed  to  have  been  In  the  cootemplatton  of 
tbe  parties  when  the  contract  was  made. 
The  deterioratlai  was  the  result  of  natoral 
caoses  Inevitable  In  the  r^cular  course  ot 
the  seasons  and  scnnetltlng  whitfli  could  read- 
ily bare  been  forseen.  In  the  present  case 
there  would  bave  been  no  damage  ezcc^  tor 
tbe  unexpected  raid  of  gras^<q^per& 

The  plaintiff  argues  that,  because  the 
Kansas  Agricultural  College  and  the  Depart- 
ment of  Agriculture  at  Washington  sent  out 
regular  bulletins  relating  to  the  pest  of 
grasshoppers  and  suggesting  means  for  Its 
destruction,  the  defendant  must  be  held  to 
have  known  that  this  particular  crop  was 
likely  to  be  destroyed  by  such  Insect  pests. 
On  the  other  hand,  the  defendant  Insists  that 
there  has  not  been  a  general  grasshopper  raid 
in  Kansas  since  1874;  that  the  one  which  oc- 
casioned the  loss  to  the  plaintiff's  wheat  was 
of  limited  extent  confined  to  a  section  of  the 
state  which  had  been  extremely  dry  for  sever- 
al years  In  succession.  In  this  connection,  it 
Is  worthy  of  note 'that  chapters  119  and  120 
of  the  laws  of  1877,  providing  for  the  destruc- 
tion of  grasshoppers  and  for  concerted  action 
by  senatorial  districts  to  accomplish  that 
purpose,  and  with  the  rather  remarkable  pro- 
vision ^at  before  the  grasshoppers  shall  be 
destroyed  by  burning  or  otherwise  10  days' 
notice  shall  be  given  by  publication  In  the 
newspapers  of  the  district,  although  still  In 
force,  are  no  longer  thought  of  sufficient  im- 
portance to  be  Included  In  the  compilation  of 
the  statutes.    See,  Q.  S.  1915,  8  5040. 

In  our  opinion,  the  damages  sought  to  be 
recovered  are  the  consequences  of  the  action 
of  natural  forces  of  an  extraordinary  char- 
acter, and  we  do  not  believe  that  the  destruc- 
tion of  this  wheat  by  a  raid  of  grasshoppers 
can  fairly  be  pi'ssnmed  to  bare  been  contem- 
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plated  bj  the  parties  wben  the  contract  was 
made. 

nie  Judgment  la  affirmed. 
All  the  Joatlces  concurring. 


DANIELS  V.  HUMMEL  at  at.  (No.  23017.) 
(Supreme  Court  of  EanSBS.    Feb.  i2,  1921.) 

(Byllabvt  &v  the  Court.) 

Appeal  aad  error  i^i046(5>  — Spedflo  per* 
fornance  <Q=>I2<  (6}— Remarks  of  court  not 
prejHdIoia);  evMeaoe  held  to  anetala  decree 
for  defeadante. 

In  an  action  lor  the  specific  performance  of 
a  contract  to  give  property  to  the  plaintiff  in 
consideration  of  his  carisg  for  the  owner  dur- 
ing bis  life,  It  is  heU  tliat  a  statement,  made  by 
tbe  court  ixi  OTerruling  a  motion  to  require  an 
election,  did  not  show  a  misconception  of  tfae 
iaenes  which  was  prejudicial  4o  the  ]^aintlll, 
and  that  there  was  niffldent  competent  evi- 
dence to  snpport  a  Jadgment  for  the  defendants. 

Appeal  from  District  Court,  Mltch^ 
Ooonty. 

Suit  by  Charles  Y.  Danlela  a^lnst  Jennie 
O.  Hnmmti  and  ctb&n  tor  apedflc  perfnm- 
ance.  Decree  for  defatdants,  and  plaintiff 
ai^eala.  Affirmed. 

R,  U  Hamilton  and  Eagey  &  Smith,  all 

of  Belolt,  for  appellant 

Turner  &  Stanley,  of  Mankato,  and  Luta 
&  Jordan,  of  Belolt,  for  appellees. 

MASON,  J.  David  Smith  died  Intestate 
October  2,  1918,  while  holding  the  record 
title  to  a  residence  property  which  was  oc- 
cupied by  Charles  V.  Daniels  and  his  wife. 
Daniels  brought  an  action  against  the  heirs 
for  the  spedflc  performance  of  a  contract  he 
alleged  to  have  heea  made  by  Smith  by  which 
the  plaintilf  was  to  have  the  property  in 
consideration  of  his  caring  for  Smith  and 
making  a  home  for  him  during  his  life.  On 
the  evidence  the  court  found  for  the  defend- 
ants, and  the  plaintiff  appeals. 

At  the  conclusion  of  the  plalntlCfs  evidence 
the  defendants  moved  that  he  be  required' 
to  elect  whether  he  would  rely  upon  an 
oral  contract  by  which  he  was  to  have  the 
property  when  Smith  was  through  with  it, 
or  on  a  conver8ati<m  in  which  Smith  had 
said  to  Mrs.  Daniels  that  he  was  going  to 
make  a  will,  "in  other  words,  whether  upon 
the  theory  that  it  was  a  contract,  an  allied 
contract  to  convey,  and  reserving  a  life 
estate,  or  to  make  a  will."  The  abstract 
shows  that  in  response  to  this  motion,  pre- 
sumably as  indicating  that  it  was  overruled, 
the  court  said: 

"I  think  there  is  only  one  allegation  of  a 
contract^  and  that  is  a  contract  of  deed.  Un- 


der the  auctions  It  aeema  to  me  tiiat  la  mere* 
ly  an  allegation  to  show  hia  inten^n,  if  he 
said  he  woold  make  this  wilL  I  don't  t^hink 
there  is  any  attempt  to  show  an  agreement  for 
a  will  as  I  interpret  the  petition  anyway." 

The  plaintiff  contends  that  thla  language 
shows  that  the  conrt  misinterpreted  tbe 
issues  to  his  disadvantage.  The  allegations 
of  the  petition  bearing  upon  the  matter  are 

as  follows: 

"Said  Charles  V.  Daniels  and  said  David 
Smith  entered  an  oral  agreement  by  the  terms 
of  which  agreement  said  Charles  V.  Daniels 
and  wife  were  to  move  into  the  house  on  tfae 
above-deecribed  pr<4>ertT  owned  by  the  said 
David  Smith,  and  were  to  provide  a  home  In 
said-  hoose  for  tbe  said  David  Smith  for  the 
remainder  of  the  natural  life  of  the  said  Dand 
Smith,  in  consideration  of  which  services  said 
David  Smith  agreed  to  convey  said  premises  to 
the  plaintiff,  subject  to  a  life  estate  in  said 
property  in  him,  the  said  David  Smith.  •  ♦  • 
That  at  divers  times  thereafter,  tbe  exact  dates 
of  which  plaintiff  is  unable  to  give,  the  said 
David  Smith,  in  order  to  make  this  plaintifl 
feel  more  secure  as  to  receiving  aferementioned 
property,  orally  agreed  to  wUl  the  ^ove-de- 
acribed  property  to  this  ^aintiff." 

We  think  tbe  trial  court  was  jostlfled  In 
treating  the  allegation  that  Smith  had  agreed 
to  convey  tbe  pn^ierty  to  the  plaintiff  sub-' 
Ject  to  a  life  estate  in  hims^  as  referring 
to  a  contract  for  the  making  of  a  deed,  and 
this  whether  or  not  a  will  may  properly  be 
spoken  of  as  a  conv^ance.  And  tbe  aUega-> 
tlon  with  reference  to  tbe  agreemoit  to 
make  a  will  does  appear  to  have  been 
pleaded  rather  as  cmflrmatory  of  the  orig- 
inal contract  than  as  the  making  of  a  new 
one.  However  what  was  said  In  this  r^rd 
must  be  interpreted  as  having  relation  to 
the  motion  to  require  an  election,  which 
was  In  effect  overruled.  There  Is  nothing 
In  the  record  to  indicate  that  the  court  adopt- 
ed any  narrow  construction  of  the  {Ktltlon 
to  the  prejudice  of  the  plaintiff.  Evidoice 
was  admitted  tbat  Smith  had  said  he  was 
going  to  make  a  will  and  give  the  plaintiff 
the  property  In  question.  We  see  no  reason 
to  suppose  that  the  plaintiff  would  have  been 
denied  relief  on  account  of  the  means  by 
which  title  was  to  have  been  vested  in  him. 
If  the  court  bad  believed  that  a  contract  had 
been  made  and  performed  on  bis  part,  by 
which  he  was  to  become  the  owner  of  the 
property  by  any  method  of  transfer,  In  con- 
sideration of  his  providing  a  home  for  Smith 
during  his  life.  No  special  findings  were 
made  or  asked,  and  in  support  of  the  Judg- 
ment it  must  be  presumed  that  the  court  de- 
cided the  case  upon  its  substantial  merits. 

The  evidence  on  b^alf  of  tbe  plaintiff,  it 
given  full  credence,  was  sufficient  to  Justify 
a  Judgment  in  his  favor.  But  the  burden  of 
proof  was  upon  him,  and  the  court  was  not 
required  to  accept  the  testimony  of  his  wit- 
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aeaaee  in^licttly.  ercn  In  Uie  absenoe  <it 
€KpUGlt  contradlctlOD.  The  deflandanW  erl- 
dence  Indnded  tesdmony,  the  competency 
of  ^talch  Ifl  not  (ibaUenged,  tending  to  show 
tbat  Smith  had  paid  board  dnrlng  bis  stay 
in  the  {Oalnturs  faniUy  and  that  after  Ills 
death  the  plaintiff  for  a  considerable  period 
made  no  claim  to  the  ownwahlp  of  the  prop- 
erty, but  dlBcnssed  the  amount  of  rant  he 
was  to  pay  for  It.  If  these  statements  were 
accepted,  they  Conned  a  snffldent  basis  for 
dlBcredltlng  the  wlurte  Oieory  of  the  idaln- 
tlfTs  case.  The  decision  M  the  trtal  «nirt 
upoQ  the  facts  must  Oierefme  be  r^rded  as 
finaL 

C<»nplalnt  Is  made  of  nillnga  admitting 
and  rejecting  eridooce.  The  trial  was  had 
withont  a  jury,  and  the  admlsslan  of  Income 
petent  evidence  would  not  Jostify  a  rerersal, 
so  long  as  there  waa  saffldent  coupetent 
evidence  to  support  the  dedaion,  which  we 
and  to  be  the  case,  as  Indicated  what  has 
already  been  said.  Nor  can  a  rermal  be 
bad  for  the  exchisloo  of  erldc^,  for  no 
vexifled  showing  was  made  ot  Its  ^ect 

The  Judgment  la  afllrmed. 

AU  the  JostiOBS  concQrrlng. 


RUSSELL  et  al.  V.  COMBS.  (Ne.  23007.) 
(Svvreme  Goort  ot  Kanssa.    Fsbu  12,  1921.) 

{SvUahw  Iv  the  Cowrt.) 

1.  Veador  and  porchasar  ^I8<4)— Option 
sapported  by  eemMsratlon  not  revooabto  ba- 
forsT  flna  far  eKsrelslaa  and  will  not  fee  oaa- 
anlad. 

Where  the  owner  of  real  estate,  for  a  suffi- 
cient  and  TSlid  connideratlon,  grnnts  a  written 
option  to  purchase  such  property,. which  option 
is  to  endara  for  a  year,  and  the  grantee  ezer- 
ciaea  the  right  to  purchase  within  that  time, 
the  contract  granting  inch  option  ia  not  rer- 
ocable  by  the  grantors  and  they  are  not  en< 
titled  to  a  decree  in  equity  canceling,  each  con- 
tract. 

2.  Caaoellaflon  of  instruments  ^=>25— Contraet 
prastlng  exclusive  agescy  not  canceled  where 
agent  has  expended  time  and  effort  and  Tn- 
earred  liability. 

Equity  will  not  intrude  to  cancel  a  valid 
contract  of  exclusive  ageney  to  sell  real  es- 
tate, when,  within  the  time  sudt  ezdusive 
agency  was  to  endure,  the  agent  has  devoted 
time  and  effort  to  find  a  purchaser  and  has  in- 
curred a  possible  liability  to  a  third  party  in 
rdiance  upon  the  contract  of  agenc?  thus  ac- 
corded to  liim. 

Appeal  from  District  Court,  Beno  Gonnty. 

Action  by  Mary  Casey  Russell  and  anoth- 
er against  Q.  O.  Combs.  From  a  Judgment 
granting  plaintiffs  partial  relief,  both  partiect 
appeaL  Affirmed  in  part,  and  reversed  and 
Judgment  directed  In  part 
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Smith  it  Smith  and  Williams  &  BCartlndell, 
all  of  Hutchinson,  for  appellanta 

V.  li.  Martin,  John  M.  Martin,  and  Walter 
F.  Jones,  all  of  Hutchinson,  for  appellee. 

DAWSON,  J.  This  was  a  suit  to  cancel  a 
written  contract  granting  an  exclusive  ag«i- 
cy  to  sell  a  hotel  at  a  net  price  to  the  ownw, 
and  Included  therewith  was  a  grant  (rf  an 
option  to  purchase  the  property. 

The  plaintiffs  owned  a  hotel  property  In 
Hntchinson.  It  was  covered  by  two  mortga- 
ges, one  for  $16,000  and  a  second  mortgage 
for  $4,000.  The  defendant  was  the  trusted 
agent  of  the  plaintiffs  and  had  faithfully  at* 
tended  to  their  business  for  a  number  of 
years.  By  the  contract  in  Question  plaintlfCs 
gave  the  defendant  an  exclusive  agency  for 
one  year,  beginning  January  8,  ^919,  to  sell 
the  property  for  whatever  sum  he  pleased  so 
long  as  it  produced  gSO.OOO  net  to  plalntUb 
less  the  mortgage  indebtedness.  It  also  pro- 
vided that  the  defendant  should  have  the  op- 
tion to  contract  "said  lots  to  purchasers  in 
his  own  name  or  name  of  second  party." 

About  five  months  after  the  execution  of 
the  c<mtract,  this  snlt  was  begun  by  plain- 
tiffs to  cancel  it  on  the  ground  of  fraud, 
which  alleged  fraud  was  the  false  represen- 
tation of  defendant  that  the  holder  of  the 
seomd  mortgage  would  not  carry  that  loan 
but  would  foreclose  such  mortgage  unless' 
plaintiffs  gave  defendant  an  option  on  the  ho- 
tel property  at  ¥50,000,  which  fialse  representa- 
tion was  relied  upon  by  plaintiffs,  and  that 
the  junior  mortgage  did  not  contemplate  a 
foreclosure ;  and  that  the  contract  was  with- 
out consideration. 

Plaintiffs  further  alleged  that  defendant 
had  wholly  failed  to  advertise  the  pn^rty, 
and  had  wholly  failed  to  effect  a  sale  of  it ; 
and  that  the  contract  was  a  <doad  on  their 
title  and  prevented  them  from  securing  a  re- 
newal of  either  the  first  or  second  mortgages. 
They  prayed  that  the  contract  be  declared 
void  and  that  it  be  removed  as  a  cloud  on 
their  UUe. 

Defendant's  answer  was  a  general  denial 
except  an  admission  as  to  the  execution  of 
the  contract,  and  that  pursuant  to  Its  terms 
he  bad  immediately  made  efforts  to  sell  the 
property.  The  anawer  further  alleged  that 
his  efforts  to  find  a  purchaser  had  culminat- 
ed, on  November  8,  1919  (five  months  after 
this  action  was  begun).  In  a  contract  for  the 
sale  of  the  property  for  100,000  to  one  Wal- 
ter Grundy. 

Accompanying  d^^dant's  answer  was  a 
cross-petition  reciting  the  facts  of  defend- 
ant's contract  with  Grundyi  and  he  prayed 
that  the  plalntUfs  be  required  to  furnish  ab- 
stract and  deed  to  Onmdy  In  accordance 
with  ttie  contract  of  agency.  Later,  defend- 
ant dismissed  his  cross-petttion,  and  moved 
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fin  Jndgmait  on  flu  pleadlnga.  Tbe  motion 
was  denied. 

A  Jury  waa  waived,  and  tbe  cause  was 
tried  b7  the  court  Spedal  flndlngs  of  fact 
were  made  by  the  court  That  feature  of  the 
contract  which  gave  the  defendant  an  option 
to  purchase  was  canceled,  but  tbe  agency  fea- 
ture of  the  contract  was  upheld. 

The  Qndings,  in  part  read: 

"(1)  That  tbe  defendant  Combs  told  the 
plaintiff  at  the  time  the  contract  Exhibit  A  was 
signed  that  tbe  bank  would  not  renew  the  $4,0(>U 
second  mortgage  unlesB  she  would  give  Combs 
an  option  on  Mid  property  at  $50,(MX>,  and  that 
said  statement  was  false.  Combs  did  not  say 
that  said  mortgage  would  not  be  renewed  if 
plaintiff  did  not  give  bim  the  agency  to  sell 
said  property. 

"(2)  l^at  Combs  did  not  at  any  time  exercise 
or  attempt  to  exercise  his  option  to  purchase, 
and  the  option  to  purchase  was  withdrawn  by 
tbe  plaintiff. 

"(S)  That  the  plaintiff  was  able  to  pay  said 
second  mortgage  and  did  pay  it  in  June,  1919, 
and  plaintiff  was  not  injured  by  said  statement; 
that  the  bank  was  willing  to  carry  the  mort- 
gages.  •   *  • 

"(8)  That  Combs',  serrices  (or  seven  years  as 
agent  for  plaintiff  and  tbe  satisfactory  manoer 
in  which  he  had  attended  to  plaintiff's  busi- 
ness, and  her  confidence  in  Combs,  and  her  will- 
ingness to  sell  said  property  for  $50,000,  net  to 
her,  were  tbe  causes  that  indncefl  plaintiff  to 
execute  said  contract  and  Combs'  statement  as 
-to  renewal  of  mortgage  was  not  what  induced 
plaintiff  to  sign  tbe  contract. 

"(9)  That  in  February,  1919,  tbe  defendant 
George  Combs,  told  Ed  McNagbten  he  (Combs) 
would  give  McNaghten  ?2,000  if  he  would  sell 
the  property  in  question  for  $60,000.  McNagh* 
ten,  in  April,  1919^  began  trying  to  sell  said 
property  to  Walter  Orundy  and  contbiued  his 
efforts  until  November  2,  1919.  at  which  time 
he  did  sell  said  property  to  Walter  Grundy  and 
others  for  $60,000.   •   •  • 

"(10)  That  tbe  plaintiff  did  not  make  an; 
attempt  to  resciud  the  contract  in  evidence  as 
Exhibit  A  until  after  Comba  bad  made  tbe  said 
arrangement  to  pay  ¥2,000  to  sell  said  property 
for  $60,000  and  until  after  McNagbten  had 
begun  to  try  to  sell  to  Grundy.  ^ 

"Condnedons  of  Law. 
•  •*••• 

"(2)  niat  as  the  false  statement  made  by 
Combs  was  not  th^  Inducing  cause  of  the  exe- 
cation  of  said  contract  by  plaintiff,  and  as 
plaintiff  was  able  to  pay  said  mortgage  and  did 
pay  it,  and  as  plaintiff  was  not  damaged  by  said 
false  statement,  said  statement  is  not  sufficient 
to  warrant  tbe  revocation  of  said  agency  and 
said  agency .  was  not  procured  by  fraud,  ftnd 
Combs  was  not  guilty  of  neglect  or  misconduct 
as  agent  that  warrants  a  revocation. 

"Said  Btatement  is  not  a  statement  of  mate- 
rial fact,  and  does  not  amount  to  fraud  because 
it  was  not  the  Indudng  cause  of  signing  said 
contract. 

"(3)  That  while  as  a  general  rule  of  law  a 
principal  may  revoke  an  agency,  in  this  case, 
before  any  attempt  was  made  to  revoke  tbe 
agency,  Combs  had  made  an  agreement  to  pay 
McNaghten  $2,000  for  aelliag  said  property  for 


$60,000,  and  Oomba  having  made  ancb  effort 
and  barbae  become  liable  to  pay  McNaghtNi 
$2,000  if  he  made  the  sale,  the  agency  could  not 
then  be  revoked  unless  tbe  agency  had  been 
procured  by  fraud,  or  for  misconduct  of  the 
agent.  *  •  • 

"(5)  That  plaintiff  bad  a  legal  right  to  revoke 
Combs'  option  to  purchase  said  property,  and 
Combs'  option  to  purchase  was  revoked  by 
plamtiff. 

"(Q)  That  the  plaintiff  ta  not  entitled  to  iaOg- 

ment  rescinding  and  revoking  eaid  agency." 

Both  parties  appeal.  Plaintiffs  contend 
that  the  court  should  have  canceled  the 
whole  contract  Defendant  as  stoutly  con- 
tends that  it  was  error  to  cancel  any  part 
of  It 

[1]  Since  the  trial  court  found  the  fact  to 
be  that  the  option  was  not  procured  by  fraud, 
and  that  the  false  statement  of  defendant 
waa  not  the  inducing  cause  of  the  contract 
and  wrought  plaintiffs  no  harm,  the  option 
could  not  be  canceled  for  that  reason.  The 
court  however,  did  cancel  the  option  because 
It  had  not  been  exercised.  But  the  time  to 
exerdse  the  option  had  not  expired,  when,  in 
November,  1919,  the  defendant  and  Grundy 
and  their  associates  closed  a  deal  for  the  pur- 
chase of  the  property  pursuant  to  sncta  op- 
tion.  The  option  reads: 

"Second  party  having  the  authority  to  con- 
tract said  lots,  to  purchasers  In  his  own  name 
or  name  of  second  par^." 

The  option  was  to  endure  for  12  months, 
until  January  8, 1920,  and  as  there  appears 
to  hare  beoi  aufflkiiait  consideration  for  It 
it  was  binding  on  the  idaiatUEs  and  th^were 
not  entitled  to  have  it  canceled.  Brick  Go. 
Y.  Bailey.  76  Kan.  42,  48,  90  Pac.  80S.  12  L. 
R.  A.  (N.  S.)  74S;  Watklns  v.  Bobertson.  105 
Va.  269,  54  S.  E.  S3.  5  L.  R.  A.  (N.  S.)  1194, 
lis  Am.  St.  Sep.  880;  Pollock  v.  Brookover, 
60  W.  Va.  75,  53  S.  B.  795.  6  L.  R.  A.  (N.  S.) 
403,  and  note ;  Frank  v.  Stratford-Handcock, 
13  Wyo.  S7,  77  Pac.  134.  07  L.  B.  A.  671,  110 
Am.  St  Hep.  968;  6  B.  0.  604. 

It  seems,  therefor^  that  so  much  of  the 
Judgment  as  decreed  a  cancellation  of  the  op- 
tion to  purchase  was  erroneous  and  shonld 
be  set  aside. 

[2]  Touching  the  trliQ  court's  refusal  to 
cancel  tbe  agKLCy.  tlie  court  recognised  tbe 
principle  for  which  appelant  contends,  "that 
as  a  general  role  of  law  a  ^ndpal  may  re- 
voke an  agency."  being,  of  course,  amenable 
to  damages  (2  0.  J.  529,  534),  or  compensation 
for  the  agent's  expenses  before  such  revoca- 
tion. Emerson-Branttngham  Co.  t.  I>yon8,  94 
Kan.  567.  S72. 147  Pac.  58L  But  here,  tbe  aid 
of  a  court  of  equity  was  asked  to  cancti  a 
valid  contract  of  agency  under  which  tbe  de- 
fendant had  devoted  time  and  effort  and  had 
incurred  possible  liability  to  a  third  party. 
Equity  ottea  refuses  to  enforce  valid  con- 
tracts where  damages  will  give  an  adeqnate 
legal  remedy;,  but  the  cases  are  rare — and 
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certatnlj  not  anthorltatlTe— vhere  equity 
h&M  deliberately  Interfered  with  and  canceled 
TaUd  ocmtnets.  In  Branlfl  t.  Baler.  101 
Kan.  117,  UBS  Fac  816,  L.  B.  A.  1817B.  1036. 
the  omkets  ttf  forty  acres  of  Florida  land 
gave  a  omtract  of  excliulve  agency  for  three 
months  to  sell  the  land.  Pursuant  thereto 
the  agents  commenced  dforts  to  sell  the  land; 
they  adTertised  it,  interrlewed  profQectlTe 
porvhaaer^  wrote  letters,  and  gave  Ume  and 
effort  to  that  okL  Shortly  befOTe  the  agents 
auooeeded  in  dtoelng  a  deal  with  a  purchaser, 
the  owners  decided  to  withdraw  the  land 
from  sale,  and  revoked  the  agency.  But  this 
cooit  held  that  tlie  owners  could  not  aet  aalde 
the  contract  nor  escape  Its  recqpcmsibUitles  un- 
der Bach  drcumstancea.   It  was  there  said: 

"The  general  trend  of  authorities  Is  that  if 
the  agent  proceeds  In  good  faith  to  comply 
with  the  terms  ct  a  proposal  or  agreement  tike 
the  one  in  qneiticai  by  advertisiDg  the  property 
and  spending  tune  and  effort  to  find  a  purchas- 
er, these  acts  amount  to  an  acceptance,  and 
thereafter  both  parties  are  bound.  Note,  11^ 
II  B.  A.  (N.  S.)  SOS."  101  Kan.  120,  16S  Fac. 
aiS  (li.  B.  A.  1917E,  1086). 

It  follows  that  so  much  of  the  judgment  as 
decreed  cancellation  of  the  option  to  pur- 
chase shonld  be  set  aside,  and  Judgment  on 
that  phase  of  the  matter  shonld  be  directed 
to  be  entered  in  favor  of  defendant  That 
part  of  the  Judgment  which  denied  cancella- 
tion of  the  contract  of  agenor  should  be  af- 
firmed. 

It  is  so  ordered. 

AU  the  Justices  cpncurring. 


HARTER  et  al.  V.  EDWARDS  et  at. 
(Ne.  22902.) 

(Supreme  Coart  of  Kansas.    Feb.  12.  1921.) 

(Syllabus  hy  the  Court.) 

Mlaes  and  siiserala  «=»79(6)  —  ArraaBamsst 
with  kaak  cashier  by  lesaes  held  net  payment 
prevaatlag  forfeiture  of  oil  and  las  lease  for 
■oapayment  of  rent. 

In  an  oil  and  gas  lease  giyen  for  a  term 
of  years  it  was  provided  that,  if  a  well  was 
not  commenced  within  a  year,  the  lease  should 
terminate  unless  the  lessee  witliin.  that  period 
paid  a  stipulated  rental  by  check  mailed  with 
postage  prepaid  at  or  to  a  certain  bank  for 
the  lessor's  credit,  and  the  bank  was  made 
the  agent  of  the  lessor  to  accept  the  rentaL 
At  the  expiration  of  a  year  no  well  had  been 
conunenced,  and  when  the  lessor  made  inquiry 
at  the  bank  he  was  informed  that  the  rental 
had  not  been  paid  or  placed  to  his  credit.  The 
lessor  brought  action  to  cancel  the  lease  and 
to  (rfmate  the  effect  oi  nonpayment,  one  of  the 
leasees  who  bad  a  checking  account  in  the 
bank  offered  testimony  to  the  effect  that  be 
bad  told  tiie  caaUer  of  the  bank  that,  if  the 


rental  was  not  paid  fay  the  company,  he  wanted 
to  pay  it  out  of  his  account  The  lessor  bad 
□0  knowledge  of  the  statement  and  gare  no 
assent  to  the  arrangement.  No  check  was 
giren  upon  his  account  nor  were  any  of  his 
funds  set  apart  to  pay  the  rental.  Beld,  that 
the  statement  and  arrangement  did  not  con- 
stitute a  paymmt  of  the  rental  nor  prevent  the 
forfeiture  of  the  lessee's  rights  under  the  lease 
for  nonpayment. 

Appeal  from  District  Court,  Marion  County. 

Suit  by  Edwin  D.  Barter  and  another 
against  C.  T.  Edwards  and  others.  Judgment 
for  plaintiffs,  and  defendants  ai^ieal.  Af- 
firmed. 

Holmes,  Tankey,  Holmes  A  Baton,  of  Wich- 
ita, for  appellants. 

Carpenter  A  Carpenter  and  John  B.  Wheel- 
er, all  of  Marion,  for  appellees. 

JOHNSTON,  a  J.  The  plaintiffs  brought 
an  action  against  the  defendants  asking  for 
the  cancellation  of  an  oil  and  gas  lease,  and  a 
JndgmMit  that  the  defendants  bad  no  right, 
title,  or  Interest  In  the  leased  premises. 
Judgment  was  given  for  plaintiffs,  and  de- 
fendants have  taken  an  appeal. 

On  S^tember  8,  1918,  plaintiffs  executed 
an  ordinary  oil  and  gas  lease  to  Dan  W. 
ClawBOD,  on  a  tract  of  laud  which  they  oc- 
cupied as  their  homestead.  It  was  given  for 
a  term  of  6ve  years  and  as  much  longer  as 
either  oil  or  gas  should  be  produced  in  pay- 
ing quantities,  and  contained  a  provision  that: 

"If  no  well  is  commenced  on  said  land  on 
or  before  September  3,  1910,  this  lease  shaU 
terminate  as  to  both  parties  unless  the  lessee 
on  or  before  that  date  shall  pay  or  tender  the 
lessor  the  sum  of  eighty  ($80)  dollars  in  the 
manner  hereinbefore  provided." 

It  was  provided  that  annual  payments  of 
that  amoun^  would  operate  to  defer  the  com- 
menoMDent  of  a  vdl  during  the  term  of  the 
lease.  There  was  a  forthar  ^vision  that: 

"All  rentals  due  hereunder  shall  be  paid  by 
lessee's  check  mailed,  posti^e  prepaid,  to  lessor 
at  or  to  the  Bxchange  State  Bank  of  Burns, 
Kan.,  for  lessor's  credit  on  or  before  the  date 
any  such  rental  shall  iMcome  payable;  said 
bank,  by  a  power  irrevocable,  is  hereby  made 
the  agent  of  the  lessor  to  accept  all  rentals 
paid  hereunder,  and  the  same  shall  continue  as 
the  depository  of  such  rentals  during  the  life 
of  this  lease  regardless  of  changes  in  the  own- 
ership of  said  land  or  said  rentals.** 

By  assignments  the  defendants  Edwards, 
Oiddlngs,  and  Kehr  became  Joint  ownm  of 
the  lease  with  Ciawson,  and  In  March,  1919, 
they  in  turn  assigned  their  interests  In  it  to 
H.  H.  Patton.  trustee,  who  was  representing 
and  holding  the  property  for  the  Oassoday 
Oil  Company.  In  this  assignment  Patton, 
trustee,  assumed  all  the  obligations  of  the 
lessee  as  stipulated  In  the  original  lease.  At 
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thA  expiration  of  tiie  first  year  no  well  had 
been  drilled  or  commenced  and  no  rental  had 
been  paid.  On  September  4,  1019,  plaintiffs 
Haider  went  to  tbe  Exchange  State  Bank  of 
Bams,  and  inquired  If  the  rental  had  be«st 
paid  or  placed  to  his  credit  In  the  bank  and 
was  informed  by  the  cashier  that  no  sacli 
payment  or  deposit  had  been  made.  Subse- 
quent inquiries  in  the  following  days  elicited 
the  same  response.  Undw  tbe  terms  of  the 
lease  the  failure  to  commence  a  well  or  pay 
the  specified  rental  within  the  prescribed 
time  effectually  terminated  the  rights  of  the 
lessees.  It  is  cont^ded,  howeTer,  that  this 
result  was  averted  by  reason  of  the  fact  that 
Edwards,  one  of  the  defendants,  had  money 
on  deposit  In  the  bank,  and  that  he  had  pre- 
viously remarked  to  the  cashier  o£  the  bank 
that,  in  case  the  Gassoday  Oil  Company  did 
not  pay  the  rent,  he  desired  to  pay  It,  and 
wanted  It  paid  out  of  his  account  However, 
no  money  was  appropriated  or  set  apart  for 
rental.  That  which  Edwards  had  at  the 
bank  was  in  a  general  deposit  subject  to 
check  at  any  time,  and  the  cashier  of  the 
banlE,  testified  that,  notwithstanding  the 
statement  which  had  been  made  by  Edwards, 
all  of  the  money  would  have  been  paid  on 
his  check  at  any  tlmd.  Under  the  circum- 
stances tbe  bank  did  not  beonne  the  debtor  of 
the  plaintiffs,  nor  can  the  d^slt  be  regarded 
as  a  paym^it:  First,  because  the  money  had 
not  bem  appropriated  or  set  aside  for  the 
payment  of  the  rental;  and,  second,  the  plaln- 
tUfs  had  no  knowledge  of  nor  bad  they  given 
their  assent  to  the  arrangement  claimed  to~ 
have  been  made  between  Edwards  and  the 
bank.  Brockmeyer  v.  National  Bank,  40  Kan. 
876,  10  Pac  855.  It  Is  contended  that  under 
the  terms  of  the  lease  the  bank  was  the  agent 
of  the  plaintiff,  and  the  deposit  in  the  bank  by 
Edwards  with  a  statement  that  he  desired  the 
rental  paid  was  In  fact  a  pajmaent  of  the  rent- 
al. As  between  the  plaintiffs  and  the  bank  the 
extent  of  Its  agency  was  to  accept  the  rental, 
which,  as  we  have  seen,  was  to  be  paid  by 
the  leasee's  check  mailed,  postage  prepaid,  to 
th^  lessor  at  or  to  the  bank  to  the  lessor's 
credit.  No  check  was  given  nor  any  money 
placed  to  the  credit  of  the  plaintiffs,  nor  has 
the  rental  ever  beMi  tendered  to  the  plain- 
tiffs. If  the  defendants  or  one  of  them  had 
deposited  the  money  In  the  bank  to  the  credit 
of  the  plaintiffs  within  the  prescribed  time, 
it  would  have  constituted  a  payment,  as  the 
cases  cited  by  defendants  establish.  But  the 
deposit  of  Edwards  was  always  subject  to 
be  drawn  out  on  tala  cbe<&  or  to  be  taken 


by  gamlslimeDt  or  ottter  process  for  Via  ta^ 
debtedneas.  Again,  then  Is  a  dlspnte  u  to 
whether  Bdwarda  In  fftct  directed  Uie  bank  to 
pay  the  rental,  ^e  cashier  testified,  first, 
ttiat  Edwards  told  him  about  the  asBlgnmait 
of  the  lease,  and  aUted  that,  U  Patton  did 
not  pay  the  rent,  he  wanted  to  pay  It  himself, 
and  that  was  about  all  that  was  said  Iqr 
Edwarda.  Testifying  ftartlier,  he  stated  thai 
If  Patton  did  not  pay  the  rental,  Edwards 
wanted  the  bank  to  pay  It  out  of  his  acconnt. 
Further  along  he  admitted  that  he  had  nertf 
had  any  instructions  to  pay  the  rental  out  of 
Edwards'  account,  and  that,  If  he  had  had 
such  instructions,  he  would  have  transferred 
the  amount  from  Edwards'  account  and  cred- 
ited it  to  the  plaintiffs. 

The  general  finding  of  the  court  reserves 
the  dispute  in  the  testimony  In  favor  of  the 
plaintiffs.  The  testimony  tends  to  show  that 
the  nonpayment  was  in  fact  due  to  an  ovct- 
slgtat  of  Patton  or  the  oil  company,  and  not 
that  provision  had  been  made  for  payment 
by  an  appropriation  of  the  amount  out  of 
Edwards*  general  checking  account  When 
Edwards  learned  of  the  nonpayment  It  ap- 
pears that  he  called  up  Patton,  who  was 
greatly  surprised  to  learn  that  the  r^t  had 
become  dne,  and  he  informed  Edwards  that 
It  was  an  oversi^t  on  his  part  and  advised 
that  be  go  and  tender  the  rental  and  thus 
try  and  avoid  a  forfeiture.  There  Is  some 
reason  to  Infer  that  it  was  an  oversight  on 
the  part  of  all  of  the  defendants,  because 
when  Edwards  was  asked  why  a  forfeiture 
had  not  occurred  under  tbe  drcomstancea,  he 
replied,  "I'm  going  to  claim  now  that  I  had 
the  money  in  the  bank  to  pay  the  rent"  In 
any  view  the  payment  of  tbe  rental  was  not 
tendered  or  made,  and  nothing  In  Edwards' 
statement  to  the  cashier  of  the  bank  can  be 
regarded  as  the  equivalent  of  payment  A 
mere  intention  to  pay  or  a  statement  of  his 
desire  to  pay  does  not  meet  the  requirements 
of  tbe  lease.  Payment  within  the  prescribed 
Ume  was  essential  to  the  life  of  the  lease. 
The  contract  prescribed  t3ie  terms  whidi 
kept  It  alive  and  fixed  the  conditions  which 
terminated  it  These  conditions  of  the  con- 
tract were  not  observed  by  the  defendants, 
and  they  have  no  right  to  complain  of  the 
action  of  the  plaintiffs  In  demanding  that  th£ 
contract  be  enforced  as  It  was  written. 
Doombos  V.  Warwick,  101  Kan.  102, 177  Pac 
527;  OasBway  t.  TeichglradMr,  107  Ksn. 
340,  191  Pac.  282. 

The  Judgment  Is  affirmed. 

All  the  Justices  concarrlng. 
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ROMINB  V.  FOLEY.  22042.) 
<ftipr«ine  Ooort  of  Kusaa.  l^b.  1%  1921.) 

(B^lnu  hy  tk€  Court.) 

Bills  and  aotes  <(=>525— Vondor  and  pnrohattr 
i^^jII  Evldano  Insafflelent  to  show  fraad  In 
prmarensnt  of  note  or  knowledgs  of  fraud  by 
traMforee  plalattff. 

In  an  action  upon  a  promlnorr  note  trano- 
ferred  by  the  payee  to  another  before  it  was 
dae,  In  which  it  was  alleged  that  the  payee  pro- 
cored  It  by  mlsrepreBentation  and  &aud,  It  la 
held  that  the  testimony  produced  did  not 
amount  to  anbatantial  e^ence  of  frand,  and, 
farther,  did  not  tend  to  prove  that  the  holder 
had  any  knowle^  or  notice  <tf  tiio  daim  of 
frand  when  he  acquired  the  note. 

Appeal  from  District  Cotut,  Sedgwick 
County. 

Action  by  J.  F.  Romlne  against  B.  F.  Foley. 
Judgment  for  defmdant,  and  plaintiff  ap- 
peals. Rereraed  and  remanded,  with  dlree- 
tl<HLa. 

Campbell  &  Campbell,  of  Wichita,  for  ap- 
pellant. 

Brown  &  Brown,  of  Wichita,  for  appellee. 

JOHNSTON,  a  J.  Tills  action  mstmraght 
ty  J.  F.  lUmlne  against  B.  F.  Foley,  upon  a 
promissory  note  execated  by  the  defendant 
to  the  Star  Land  Company,  which  the  lattco- 
transferred  to  the  plaintiff  before  maturity. 
The  defendant  claimed  that  the  note  was  ob- 
tained through  the  fraud  of  tihe  Star  Land 
GSompany,  of  which  ttie  plaintiff  had  notice. 
Verdict  and  Judgment  were  g^ven  fw  Oie  de- 
tedant.  and  itelntiff  appeals. 

It  appears  that  on  B^^ember  21,  1912.  the 
Star  Land  Company  stfld  a  tract  of  land  hi 
Texas  to  the  defendant.  Be  made  a  cash  pay* 
ment  of  Vl.000,  and  for  the  balance  due  he 
executed  notes,  one  of  which  was  due  on  de- 
mand, and  othors  became  payable  at  future 
dates.  The  demand  note  for  92,600  was  paid 
ahmrtly  alter  it  was  executed,  and  the  one  In 
anlt  which  la  for  96,^64.  due  Mardi  1, 1913, 
ai^  which  had  been  transferred  to  plaintiff, 
was  not  paid-  The  defendant  resists  pay- 
ment of  Ihe  note  on  the  ground  Oiat  the  land 
company  procured  It  by  mlsr^res^tatlon 
and  fraud.  The  fraud  relied  on  was  miarep- 
resmtatlon  as  to  crops  produced  on  the  laud 
and  as  to  the  price  of  labor  In  the  commuuity. 
The  extent  of  the  evidenoe  as  to  crop  misrep- 
resentation was  that  he  was  shown  com 
whi<^  a  person  representing  the  company 
stated  was  raised  on  the  land,  and  he  testi- 
fied that  be  was  of  the  opinion  that  this  was 
untrue.  The  only  reason  he  gave  for  the 
(qplnlon  was  that  he  did  not  think  that  the 
com  he  saw  could  hare  grown  on  the  ftalka 
which  he  found  on  the  place.  It  appear^  that 
the  com  matured  there  in  August  and  he  did 


BOlCtNE  V.  FOLEY  G09 
P.) 

not  see  the  stalks  until  November  tdOowlag. 
He  produced  no  oihtx  eridaice  In  support  of 
his  opinion.  The  appearance  of  the  stalks 
three  months  after  the  crop  matured  furnish- 
ed little  basis  for  the  (^(tfnion,  which  he  held. 
His  testimony  was  that  they  tcAd  him  the 
com  was  raised  <m  the  place  and  not  that  It 
was  grown  on  the  place  that  year. 

As  to  the  price  of  labor,  he  testifled  that 
he  was  told  thai  he  could  secure  all  the  labor 
he  wanted  fbr  60  coits  a  day,  but  he  says 
that  when  he  went  thwe  be  found  it  hard  to 
get  good  Mexican  labor  for  91.60  per  day. 
According  to  the  testimony  there  were  no  rep- 
resentations made  as  to  the  cost  of  Mexican 
labor,  or  that  of  any  oth^  particuhtr  nation- 
ality, and  not  even  as  to  the  cost  of  good  help. 
It  was  merely  that  labor  could  be  procured 
for  60  cents  per  day.  NoUilng  was  said  as 
to  whether  the  lab<v  induded  boa^  and  lodg- 
ing. Sridence  that  he  could  not  find  good 
Mexican  help  fw  less  than  9L60  per  day  u 
not  proof  Out  he  could  not  get  other  help  at 
SO  cmts  per  day. 

Defmdant  gave  testimony  to  the  eStet  that 
sonoe  time  after  the  sale,  when  he  had  ex- 
pressed  dissatisfaction  with  his  purchase  of 
the  land,  McOoll,  an  olBcer  of  the  company, 
satd  he  would  resdl  the  land  for  him,  and  If 
he  did  so  the  notes  given  by  defendant  would 
be  returned  to  him.  This  proposal  of  a  re- 
sale does  not  admit  misrepresentation  and 
does  not  fttirly  tmd  to  prove  fraud.  Nor  Is 
there  anything  substantial  in  the  claim  that 
fraud  was  shown  in  the  representatlmis  as  to 
com  or  cost  of  labor.  A  cJiarge  of  fraud  must 
be  proven ;  it  cannot  rest  oa  mere  suspicion 
or  conjecture.  The  testimony  produced  does 
not  rise  to  the  rank  of  evidence  of  fraud,  and 
certainly  is  not  suflldent  to  cast  the  burden 
at  proof  upon  plaintiff  that  he  was  a  holdw 
In  due  course. 

lASreover,  the  evldoica  offered  does  not 
tend  to  show  that  the  plaintiff  had  any  knowl- 
edge or  notice  of  defendant's  claim  of  mlsr^ 
resentatlon  and  fraud  when  he  acquired  the 
note.  The  statement  of  plaintiff's  attorney, 
who  was  pressing  defendant  for  payment  ot 
the  note,  that  it  had  beoi  placed  In  his  hands 
for  collection  and  suit,  and  snggeetlog  that 
the  defendant  might  desire  to  talk  compro- 
mise rather  than  suit  and  that  he  (the  attor- 
ney) was  willing  to  do  whatever  was  In  his 
power  to  do,  does  not  tend  to  prove  knowl- 
edge. Nothing  In  the  letter  recognizes  a 
knowtedge  by  plaintiff  of  any  misrepresenta- 
tion or  fraud  in  the  transaction  In  which  the 
note  was  given.  It  was  expressly  stated  In 
the  letter  that  the  note  had  been  placed  In 
the  attorney's  hands  with  instructions  to 
bring  suit  on  the  note  forthwith.  But,  as  a 
matter  of  courtesy,  a  notice  was  sent  to  the 
defendant  by  the  attorney,  so  that  he  might 
have  an  opportunity  for  adjustment  of  the 
matter,  and  thus  avoid  a  suit.  There  being 
no  substantial  proof  of  fraud  and  no  evi- 
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dence  that  plaintiff  had  any  knowledge  ot  a 
claim  fltat  tbe  note  was  ]>TOcared  hj  fraud 
before  he  acquired  It,  there  was  nothing  to 
eubmlt  to  the  jury,  and  the  court  should  have 
sustained  plalutUTs  motion  to  direct  a  ver- 
dict in  fSTor  of  tbe  idalntlff. 

Tile  Judgment  Is  therefore  rerersed  and 
Hie  cause  remanded,  wltti  directtons  to  mter 
Judgment  in  ftTor  of  plaintlfl  for  the  unonnt 
due  on  the  note. 

All  the  Justices  cuncurrlng. 


CHURCHES  t.  WESTERN  UNION  TELE- 
GRAPH CO.   (N*.  23924.) 

(Sapreme  Gonrt  of  Konsai.  Feb.  12,  1921.) 

(Byllaiua  by  the  Court.) 

Telegraphs  asd  telephoses  «=>67(2) —Special 
damages  for  Dosdellvery  of  nmsey  sot  ro- 
covorable  In  abseaeo  of  Botlee  of  psrpose. 

Special  damagea  caaied  b7  failare  to  de- 
Urer  moiiej  tranevnitted  by  telegram  cannot  be 
recovered  where  tbe  telegraph  company  bad  no 
notice  of,  or  information  coDceming,  the  pur- 
pose for  wbicb  tbe  person  to  whom  the  money 
was  sent  desired  to  use  it 

Appeal  from  District  Courts  Wilson 
Oounty. 

Action  by  Comellns  Churches  against  the 
Western  Union  Telegraph  Company.  Judg- 
immt  for  plaintiff,  and  defendant  aK>eals. 
Reversed,  with  directions. 

Vermilion,  Evans,  Carey  A  LiUeston,  A. 
C.  Todd,  and  W.  E.  Stanley,  all  of  Wichita, 
F.  R.  Stark,  of  New  York  City,  and  J.  T. 
Cooper,  of  Fredonia,  for  appelant. 

B.  D.  MIkeseU,  fit  Fredonia,  for  aiwellee. 

MAiMTiAT.T^  J.  This  Is  an  action  for 
damages  caused  by  the  defendant's  failure 
to  deliver  money  transmitted  by  telegram- 
The  plaintlfr,  a  farmer,  bought  two  teams 
ot  horses  in  Kansas  City,  Ho.,  and  to  obtain 
mone^  to  pay  for  them,  telegraphed  hla  bank 
at  Lawrence  Neb.,  aa  follows: 

"Wire  me  ilx  hundred  doUara  at  once  in  care 
of  the  Western  Union." 

In  response  thereto,  tbe  bank  arranged 
with  tlie  defendant  to  pay  $600  to  the  plain- 
tiff In  Kansas  City,  Bfo.  The  money  was 
not  delivered  to  the.j^alnttff  althojus^  he 
called  at  1^  telegraph  office  and  Inquired 
for  It  one  or  more  times  each  day  for  more 
than  ten  days.  The  plaintiff  then  went  to 
Nebraska,  obtained  tlie  money  from  the 
bank,  and  tiad  the  order  transmlttfiig  it  by 
tel^aph  canceled.  The  damages  claimed 
by  the  plaintiff  were  for  board  for  himself 


and  teams  during  the  time  he  was  tai  Kansas 
City,  for  the  v^lne  of  the  labor  ot  himeelf 
and  teams  during  that  time,  tar  Us  travdlnff 
expenses  while  going  to  Nebraska  to  get  the 
money,  and  fbr  tlie  amount  paid  for  sending 
tbe  telegram.  No  notice  or  Information  was 
in  any  way  given  to  the  def^dant  of  the 
purpose  for  which  the  plaintiff  desired  to  use 
the  money.  The  defendant  offa«d  to  oonfen 
jndgm^t  for  $3  and  costs.  Jndpuent  was 
rendered  for  tbe  plaintiff  913S.80;  and 
the  defendant  appeals. 

All  of  tiie  damages  dalmed  by  tbe  pU1ifc> 
tiff,  except  the  expense  of  sending  the  tele* 
gram  and  interest  an  the  money,  are  what 
are  known  as  special  damages,  and  cannot 
be  recovered  unless  they  were  wltfaln  tbe 
contemplation  of  the  parties.  Johnsou  t. 
Mathews.  5  Kan.  IIS,  121-123;  Stewart  t. 
Power.  12  Kan.  506;  Eleopfer  V.  Bank,  6S 
Kan.  774,  777,  70  Pae.  880. 

The  defendant  contends  that  tbe  meuore 
of  damages  Is  the  cost  of  transmlttinB  tlie 
telegram  and  Interest  on  the  $000  tot  the 
time  it  was  held  by  the  telegraph  company, 
about  10  days.  The  anthoritleB  support  this 
contrati<m.  We  quote  from  87  Gyc.  1775,  as 
follows: 

"Where  tbe  telegraph  company  undertakes 
for  a  consideration  to  pay  a  sum  of  money  to  a 
person  at  a  distant  point,  asd  fails  to  perform 
its  contract,  tbe  measure  of  damagea  ordinarily 
is  interest  on  the  money  from  the  time  of  de- 
faolt  until  tender.  There  can  be  no  recovery 
for  mental  distress,  even  In  a  mental  angniA 
state;  nor  can  there  be  a  recovery  of  spedal 
damages  based  -on  the  ftict  that  aa  a  result  of 
the  failure  to  receive  the  money  in  due  time 
plaintiff  was  evicted  from  borne,  or  was  Injured 
in  repntatiOD,  or  lost  cre^t.  such  special  dam- 
ages as  a  mle  being  deemed  too  remote,  and 
not  within  the  contemplation  of  the  parties  at 
the  time  tbe  contract  for  tbe  transfer  of  tbe 
money  was  made;  but  the  company  may  have 
notice  of  facts  and  circumstances  sudi  as  to 
render  it  liable  for  spedal  damages." 

See,  also,  Jones.  Telegraph  and  Telephone 
Companies,  {  S77;  note,  2  Ij.  B.  A.  (N.  SJ 
1073;  Stansell  r.  Western  Union  TeL  Ca 
(O.  C.)  107  Fed.  668. 

Some  support  for  tbe  rule  contended  fbr 
by  the  defendant  can  be  found  In  Tel.  Ca  t. 
Simpson,  64  Kan.  309,  ItiS,  67  Fac,  8S0,  and 
in  King  r.  Tel.  Co.,  81  Kan.  223,  106  Pac. 
449.  Spedal  damages  were  recovered  In 
Cain  T.  Td.  Co.,  89  Kan.  797,  133  Pac.  874, 
and  Hilling  Co.  v.  Postal  Telegraph-Cattle 
Co.,  101  Kan.  307,  166  Pac.  493.  L.  R.  A. 
1917F,  844,  but  notice  of  tbe  importance  and 
nature  (tf  the  transactions  concerning  which 
tbe  telegrams  were  sent  was  contained  in 
thCTi,  and  upon  that  theory  it  was  held  that 
the  companies  were  liable  for  the  special 
damages  sustained. 

The  Judgment  Is  reversed,  and  the  trial 
court  Is  directed  to  entw  Judgmrat  for  the 


>Tor  other 


SM  MUB«  topic  and  KBY-NUIIBBR  la  all  K«y-Num1>cred  DlgaaU  and  ladeses 


Digitized  by 


Google 


KanO  AATI.  T, 

(196 

plaintiff  for  the  amount  paid  for  tbe  tele- 
sraitt  and  for  Interest  on  $600  for  the  time 
he  waa  deprived  of  Its  tue. 
All  tbe  Jnatlcea  concoxrlng. 


RAYt  et  al.  V.  BROWN  «t  al.  (No.  22987.) 
(Supreme  Court  of  Kansas.  Veb.  12.  1821.) 

(Byttdbu*  hv  ifte  qowrt.) 

I.  Jary  ^r4(5)-Selt  te  establish  trust  la 
real  estate  and  for  aoeoantlng  not  triable  by 
Jen^  as  of  right. 
An  action  to  establish  a  trust  in  real  estate 
and  for  an  acconntins  of  tbe  rents  and  profits 
thereof,  brought  against  the  heirs  and  devisees 
of  a  fonaer  owner  of  the  land,  is  not-triable  by 
a  Jury  as  a  matter  of  right. 

Z  Evfdeaoe  «=3273(3)  —  Deolaratloss  of  de- 
oeased  held  not  eompstent  to  disprove  nak- 
lai  af  varhal  oaatraat  rsllad  apoa  by  pliln- 
tlffs. 

In  an  action  as  described  in  the  first  par» 
graph  hereof,  erideoce  of  the  declarations  of 
the  deceased,  who  held  the  possession  and  legal 
title  of  the  lai^  Is  not  competent  for  the  par- 
poae  of  diapro^ng  the  makinf  of  tite  rerbal 
contract  relied  npon  by  tbe  plaintifEfe. 

Marshall^  J.,  dtosenting. 

Appeal  from  District  Court,  Reno  County. 

Suit  by  William  Bayl  and  others  against 
Frank  A.  Brown  and  other^.  Decree  for  de- 
fendants, and  plaintiffs  appeal.  Reversed, 
and  new.  trial  ordered. 

Walter  F.  Jones,  F.  L.  Martin,  C.  M.  Wil- 
liams, and  John  M.  MarUn,  all  of  Hutcitln- 
a<m,  for  appellants. 

O,  E.  Branine,  H.  B,  Branlne,  and  W.  A. 
Huxman,  all  of  Hutchinson,  for  appellees. 

POSTER,  J.  The  plaintiffs,  as  tbe  snrvlv- 
faig  heirs  at  law  and  devisees  of  Jolla  Anu 
Bayl,  deceased,  brought  thia  action  against 
Frank  A.  Brown,  a  nephew  of  William  A. 
Brown,  deceased,  George  W.  Brown,  and  oth- 
er defendants  for  a  decree  declaring  WUltam 
A.  Brown  to  have  been  trustee  for  the  use 
uid  benefit  of  tbe  plaintiffs  during  tbe  life- 
time di  Julia  Ann  Bayl,  In  accordance  with  a 
verbal  agreemeut  alleged  to  have  been  made 
between  Julia  Ann  Bayl  and  William  A. 
Brown,  who  was  her  son-in-law,  and  his  wife, 
Katie  B.  Brown,  a  dttughtw  of  Julia  Ann 
BayL  Tbe  alleged  agreement  was  that  Julia 
Anu  Bayl  wonid  provide  one  half  of  the  pur- 
chase  price  for  a  certain  tract  mt  land,  and 
that  WlUllam  A.  Brown  should  furnish  tbe 
other  half;  the  l^al  title  to  be  taken  and 
held  In  bla  name.  Ids  wife  and  himself  to 
have  the  use  and  possession  as  long  as  they 
lived,  and  at  the  death  of  tbe  aurvivor  of 
them,  one  half  of  the  land  and  whatever 
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property  was  accumulated  from  tbe  land  by 
their  Joint  ^orts  should  descend  and  t>elong 
to  tbe  heirs  of  William  A.  Brown,  the  other 
half  to  tbe  h^ra  and  devisees  of  Katie  B. 
Brown.  It  waa  alleged  that  the  land  was 
purchased  under  tbe  verbal  contract  that 
both  William  A.  Browu  and  Katie  E.  Brown, 
who  are  now  deceased,  survived  Jnlla  Ann 
Rayl,  and  that  after  the  death  of  his  wife 
William  A.  Brown  made  a  will  by  which  he 
bequeathed  the  property  in  question  t<^  the 
defendants.  A  trial  before  a  Jury  resulted  in 
a  vftrdict  and  special  findings  in  favor  of  tbe 
defendants  upon  which  the  court  rendered 
judgment   The  plaintiffs  appeal. 

[1]  On  the  trial  the  defendants  demanded 
a  jury  as  a  matter  of  right  end,  over  the  ob- 
jections of  plaintiffs,  the  request  was  grant- 
ed. This  action  of  the  court  Is  the  first  as- 
signment of  error.  The  suit  being  one  to  es- 
tablish and  enforce  a  trust  In  land  and  to 
compel  the  conveyance  or  for  partition,  the 
defendants  were  not  entitled,  as  a  matter  of 
right  to  demand  a  jury.  Butts  v.  Butts,  84 
Kan.  475,  114  Pac.  1048;  Houston  v.  Goe- 
mann,  99  Kan.  438,  162  Pac.  271;  Brush  v. 
Boyer,  104  Kan.  168,  178  Pac.  446. 

The  defendants  rely  upon  tbe  case  of  At- 
kinson V.  Crowe  Mln.  Co.,  80  Kan.  161,  102 
Pac.  50,  106  Pac.  1052,  39  L.  R.  A.  (N.  S.)  81, 
18  Ann.  Cas.  242,  an  action  to  enjoin  defend- 
ant from  entering  upon  and  mining  coal  from 
certain  land.  It  was  held  apparent  that  the 
real  contention  of  the  plaintiff  involved  the 
.ownership  of  the  coal  of  which  the  defend- 
ants were  in  possession,, and  that  the  grant- 
ing of  the  injunction  would,  In  effect,  amount 
to  the  same  thing  as  a  Judgment  In  eject- 
ment, and  determine  not  only  the  title,  but 
the  possession,  of  the  real  estate.  In  this 
case  the  plaintiffs  are  not  seeing  to  obtain 
possession  of  real  property.  Their  claim  Is 
based  upon  the  fact  that  they  claim  to  be 
tenants  in  common  with  the  defendants  In 
the  land  and  the  possession  of  the  latter  Is 
their  possession.  The  court  Is  asked  to  es- 
tablish a  trust  on  the  lands,  and,  when  that 
is  done,  order  an  accounting  of  the  rents  and 
profits  and  whatever  relief  plalntlffli  are  en- 
titled to  have. 

In  Gordon  v.  Munn,  83  Kan.  242,  111  Pac. 
177,  21  Ann.  Cas.  1299,  wbldi  was  an  action 
In  partition,  it  was  held  that  under  tlip  Is- 
sues in  that  case  a  Jury  trial  should  have 
been  granted  as  a  matter  of  rl^t  In  that 
case  it  was  held  that— 

*'ror  all  practical  purposes  it  would  result  In 
a  recovery  oi  the  possession  of  the  property 
from  one  party  and  ao  award  of  it  to  the  oth- 
er, which  would  seem  to  embrace  all  the  essen- 
tial  features  of  an  action  of  ejectment."  83 
Kan.  245,  111  Pac.  178,  21  Ann.  Cas.  1299. 

In  the  case  of  Butts  t.  Butts,  supra,  the 
case  of  Gordon  v.  Munn  is  referred  to,  and 
la  tbe  oplnlosi  it  la  said: 
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*Tt  Is  trae  tbftt  the  coarta  recognlM  doc- 
trine ^t,  where  tfae  action  Bhoold  have  been, 
and  in  nbstanee  Is,  an  aetioD  for  tiie  recorcry 
and  possession  «f  real  estate,  tlie  risbt  tff  the 
defendant  to  a  jor;  cannot  be  defeated  hj  the 
mere  derke  of  the  pUintiSs  in  bringing  the  ac- 
tion in  an  equitable  form."  84  Kan.  478»  114 
Pbc,  1060. 

In  the  pnmaA  case  tlie  petition  seeks  to 
estabUsb  a  trust  In  real  esUte  based  upon 
an  allied  Comllr  agreement  between  tbe 
predecessor  in  interest  of  tbe  defoidants  and 
Julia  Ann  Bayl.  of  whom  the  plaintiffs  are 
tbia  surrlTlng  heirs  at  law  and  derlsees,  by 
which  agreement  Jolia'  Ann  Bayl  furnished 
half  of  the  considMation  for  the  purtdiase 
price  of  the  real  estate  and  William  A.  Brown 
and  his  wife  fttmldied  tbe  other  half;  with 
the  agreemrat  that  they  should  take  the  le- 
gal title  and  h<^d  the  poesession  and  the  use 
of  the  lands  as  long  as  tb^  lived,  and  that 
upon  the  death  ot  the  sorrlTor  of  tlwm  the 
property  should  be  equally  divided  between 
the  heirs  of  JuUa  Ann  Bayl  and  those  of 
William  A.  Brown  and  his  wifa  The  peti- 
tion then  asks  that  when  this  trust  is  estab- 
lished tbe  plaintiffs  be  granted  a  decree  or- 
dering an  accounting  for  rents  and  profits 
and  for  partltltm. 

It  Is  argoed,  however,  ttiat  the  pIslntiffB 
dflim  to  own  <»ie-half  of  tbe  land  while  de- 
fendants claim  to  own  all  of  It,  and  that,  be- 
fore any  accounting  for  rente  and  i^oflte  can 
be  had,  and  before  any  trust  can  be  imposed 
upon  the  lands,  the  ownership  of  the  lands 
must  be  detomined.'  Upon  this  theory  it  Is 
then  Insisted  that  the  whole  case  revolvee 
annmd  the  ownership  of  the  land,  wbldi 
makes  It  a  Jury  case  nnder  the  anthwity  of 
the  Crowe  Case  and  Oordon  r.  Hnnn,  su- 
pra. The  argument  reste  upon  a  stetement, 
which  Is  hardly  a  fair  or  an  accurate  one.  of 
plaintiffs'  claims  and  of  the  avermoite  in  the 
petition.  The  plaintiffs  concede  that  the  de- 
fendants have  possession -and  hold  the  full 
legal  title  to  the  real  estate.  Tbe  fact  Is  that 
before  pl&lntlffs  could  get  anywhere  In  their 
action  it  was  necessary  for  them  to  establish 
a  trust  concerning  real  estate  as  declared  up- 
on in  their  petition.  Their  evidence  was  not 
offered  for  the  purpose  of  proving  that  they 
were  the  owners  of  the  real  estate,  but  for 
inducing  a  court  of  equity  to  declare  and  es- 
tablish a  trust  upon  the  lands  of  a  one-half 
Interest  In  favor  of  the  plainUffs.  To  argue 
that  before  any  trust  can  be  Imposed  by  a 
court  of  equity  in  such  case  tbe  ownership 
of  the  lands  must  be  determined  Ignores  the 
character  of  the  action  and  the  very  purpose 
for  which  It  was  brought.  If  It  had  been 
merely  to  recover  possession  It  would  have 
been  in  tbe  form  of  ejectment  Courts  of  eq- 
uity were  established  to  decide  Just  such 
queaUons  as  are  presented  by  the  present 
case.  Under  the  ancient  rule,  the  plaintiffs 
would  have  been  compelled  to  procure  a  de- 


cree  from  the  chancellor  establishing  the 
trust  and  thai  bring  an  actian  at  law  to  ae- 
cnre  the  r^ef  they  would  be  aidUed  to.  Un- 
der modem  procedure,  the  court  wUcta  es- 
teblisbed  a  trust  molds  its  decree  so  as  to 
give  to  the  plaintiffs  irtiatever  relief  they 
are  entitled.  If  the  argument  advanced  is 
sufficient  to  bring  this  case  within  the  role 
declared  In  the  Crowe  Case,  snpra,  and  Gor- 
don V.  Munn,  supra,  it  is  diffienlt  to  aee  why 
It  would  not  apply  to  a  case  where  a  war^ 
ranty  deed,  execpted  by  the  owner  of  real 
estate.  Is  afterwards* dalmed  by  him  to  have 
been  In  effect  a  mntgage,  and  where  be 
claims  to  have  paid  off  tfae  Indebtednen,  or 
tenders  the  balance  due.  because.  If  he  es- 
tablished tbe  fact  that  the  deed  was  a  mort- 
esge,  tbe  Anal  result  of  the  relief  granted  to 
him  is  to  dediare  tliat  he  is  the  owner  and 
entitled  to  the  possession  of  tbe  real  estate. 
But  certainly  that  fact  would  not  make  the 
action  triable  before  a  Jnry  as  a  matter  of 
right  As  tending  to  support  these  views  see 
Houston  V.  Ooemann,  supra,  and  Brush  v. 
Sbyer.  supra. 

Tbe  defendanto  make  tiie  farther  conten- 
tion that  because  tbe  court  had  authority  to 
call  a  Jury  in  an  advisory  capacity,  the  situ- 
ation is  the  same  as  though  tbe  court  had 
done  that  In  this  Instance,  and  then  adopted 
the  findings  of  the  jury.  The  difficulty  with 
that  contmtion  la  that  the  record  shows  con- 
clusively that  tbe  court  granted  defendants 
a  jury  as  a  matter  of  right  end  did  not  in 
any  sense  ad(^)t  or  make  the  findings  of  the 
Jury  those  of  the  court  This  being  an  ac- 
tion in  which  neither  party  was  entitled  to 
demand  a  Jury,  the  court  could  not  avoid  Ite 
resp(Hislbillty  to  decide  the  Issues  of  fact 
There  Is  nothing  in  the  record  to  surest  tbe 
idea  that  the  trial  court  passed  upon  the  dis- 
puted facts  any  more  than  a  court  does  in 
refusing  to  set  aside  a  verdict  or  to  grant  a 
new  trial.  In  cases  triable  before  a  Jury,  the 
court  may  conclude  that  the  verdict  of  tbe 
jury  Is  sustelned  by  sufficient  evidence  and 
render  a  judgment  on  the  verdict  although 
satisfied  that  if  tbe  court  had  tried  the  la* 
sues  of  fact  It  would  have  xeaehed  a  Afferent 
result. 

As  the  case  must  be  reversed  and  another 
trial  be  ordered  because  of  tbe  error  In  grant- 
ing the  defendants'  request  for  a  jury,  It  be- 
comes necessary  to  consider  certain  questions 
of  evidence^  The  defendants  called  Mrs. 
Frank  Brown,  who  testified  that  she  bad  a 
conversation  with  Mrs.  Katie  E.  Brown,  wife 
of  William  A.  Brown,  after  the  making  of 
the  allied  contract  The  plahitlfh'  brief 
states: 

••The  conrt  permitted  Mrs.  Frank  Brown 
*  *  *  to  testify  over  tbe  objection  of  plain- 
tiff that  she  had  a  coDversation  with  Mrs.  Kate 
Brown,  wife  of  William  A.  Brown,  after  the 
alleged  contract  In  wliich  she  stated  she  made 
the  remark:  'I  said  I  wished  we  bad  a  porch 
like  that  at  home  for  our  batv  to  play  on,'  and 
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Aunt  Kite  apoka  vp  imd  odd.  Tbli  will  be 
yours  some  day.*  That  was  all  that  was  bM, 

and  this  statement  was  made  In  the  presence  of 
W.  A.  Brown. 

"The  court  permitted  Miss  Ida  Yaple  •  •  * 
to  testify  over  the  objection  of  plaintiff  that 
Mrs.  Eade  Browo  said:  IVfy  husband  has  a 
nephew  that  we  both  think  a  good  deal  of,  and 
we  expect  bka  to  have  our  property  when  we 
are  done  with  it— that  Is,  Fcuft;  Brown,  Mrs. 
Brown's  nephew.'  '* 

Tbree  other  witnesses  were  permitted  to 
testify  to  snhBtantlally  the  same  effect 

[2]  The  contention  of  tlie  plalntUte  Is  that, 
havtaig  prodBced  erldence  ihowlng  the  terms 
and  the  making  of  the  contract,  there  being 
no  testimony  ofbred  to  contradict  eltber,  the 
plaintiffs  showed  a  vested  rl^t  to  their  share 
of  the  property,  and  that  testimony  as  to  4ec> 
laratlons  made  by  WUUam  A.  Brown  and 
Katie  ^  Brown  long  after  the  contract  had 
been  executed  and  partially  performed  was 
Incompetent,  mere  taeaisay  testimony  of  dec- 
larations, and  that  It  was  offered  for  the  pur* 
pose  of  contradicting  the  making  of  the  con- 
tract. It  Is  urged  that  the  bitentifm  of  WU- 
Uam A.  Brown  and  his  wife  could  have' no 
bearing  on  the  right  of  merits  of  the  case  be- 
canse  they  may  have  intended  to  breadi  the 
contract  after  they  made  it  And  it  Is  In- 
sisted that  the  evidence  was  omddered  by 
the  Jury  and  adopted  by  them  as  snfOdoit  to 
orertam  the  evidence  showing  the  making  of 
the  contract;  and  that  It  was  therefore  most 
highly  pr^udlt^.  The  theory  Is  that,  If 
WllUam  A.  Brown  a&d  his  wife  had  been 
alive  and  had  been  parties  to  the  action,  th^ 
could  not  have  testified  to  their  intuitions 
r^ardlng  the  pnvorty  becanse  the  declara- 
tions would  be  s^-serrlng  and  be  merely 
showing  a  purpose  to  violate  tiie  contract 
after  it  had  been  made. 

The  plaintiffs  rely  upon  the  rule  as  stated 
In  Gordon  v.  Munn,  S7  Kan.  624,  636,  125 
Pac.  1.  5  (Ann.  Caa.  1914A,  783): 

"It  la  the  general  rule  that  the  decIaratiooB 
ftrst  referred  to  are  admitted*  because  against 
th#  interest  of  the  declarant,  while  those  laat 
referred  to  are  rejected  hecause  self-serving.^ 

The  plaintiffs  rely  also  upon  a  statement  in 
the  case  of  Pentico  t.  Hays,  75  Ean.  76,  88 
Pac.  m  9  L.  B.  A.  (N.  S.)  m  in  Which  case 
Mrs.  Smitii  made  and  acknowledged  a  deed 
to  Purley  M .  Smith  for  a  tract  of  land.  Af^ 
er  the  deed  was  recorded,  It  was  kept  in  the 
possession  of  the  mother  and  never  passed  in- 
to the  physical  pcwaea^n  of  the  daughter, 
and  Bfrs.  Smith  continued  In  possession  of 
the  land  until  her  death,  and  left  a  will  de- 
vising all  the  land  to  Mrs.  Pentico.  The 
daughter,  who  was  tiie  grantee  in  the  deed, 
thai  being  of  age^  conveyed  the  land  to  Hays, 
who  brought  the  action  to  recover  pomesslon 
of  the  40  acxe&  On  the  trial  of  the  case  cer- 
tain dedarations  of  Mrs.  Smith  of  her  pnr> 
poses  and  Intentions  concerning  the  land 
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were  Introdoced  in  evidence,  although  th9 
rtatements  wen  made  after  Oie  deed  bad 
beeo  recorded.  It  was  held  that  these  state- 
ments, not  being  a  part  of  the  res  gestee  nor 
a  declaration  against  Mrs.  Smith's  Interest 
whm  she  htid  the  UUe  to  the  land,  were 
hearsay  and  not  admissible. 

The  rule  upon  which  the  plaintiffs  base 
their  oontentlqn  Is  thns  stated  In  1  A.  L.  B. 
1240: 

"The  well-aettled  rule  of  law  is  that  the  dec- 
larations against  his  own  title  of  a  former  own* 
er  of  property,  either  real  or  perfsonal,  made 
while  in  the  possession  thereof,  are  admissible 
not  only  agaimkt  hlmseU,  bnt  also  against  those 
claiming  under  him,  hut  that  a  derogatory  state- 
ment of  a  grantor  made  after  parting  with  ti- 
tle, being  hearsay,  and  not  having  the  required 
guaranty  of  truth,  is  not  cotmpetent  evidence 
against  the  transferee,  or  those  claiming  under 
him,  at  least  in  the  absence  of  fraud  or  collu- 
sion. The  question  then  arises,  in  cases  where 
the  title  was  passed  without  a  monetary  con- 
sideration, whether  an  exception  to  the  bearssy 
rule  can  he  based  upon  such  lack  of  considera- 
tion. Few  cases  have  expnssly  diacossed  this 
specific  qaestion.  but  it  seems  dear  that  the 
character  of  the  consideration  does  not  affect 
the  nde  as  a  rule  of  evidence." 

The  defendants  contend  that  the  testimo- 
ny was  admissible  under  the  rule  that  dec- 
larations of  the  owner  of  land  are  always  ad- 
missible In  evidence  as  tending  to  show  the 
character,  nature,  or  extent  of  hta  claim  of 
possesslott.  Bnt  the  character,  nature,  or  ex- 
tent of  the  possession  of  William  A.  Brown 
was  never  Involved  In  the  action.  It  was 
conceded  that  as  the  survivor  of  his  wife  he 
was  entitled  to  the  undisputed  and  exclusive 
possession  of  all  the  real  estate  as  long  as 
he  lived.  Moreover,  the  Instruction  which 
the  court  gave  limiting  the  effect  of  the  evi- 
dence shows  clearly  that  It  was  not  admitted 
under  any  such  theory  or  rule.  The  court 
gave  the  following  Instruction: 

"The  jury  are  Instructed  that  In  considering 

the  evidence  of  the  defendants'  witnesses  as  to 
statements  made  by  William  A.  Brown  or  Us 
wife  that  such  evidence  is  to  be  conddered  only 
in  determining  the  question  as  to  whether  or 
not  said  William  A.  Brown,  or  his  wife,  made 
statements  different  from  the  statements  testi- 
fied to  by  defendants'  witnesses  as  testified  to 
by  plaintlfb'  witnesses." 

The  Instruction  Is  so  Involved  that  It  is 
doubtful  whether  an  ordinary  Jury  would  be 
able  to  understand  what  the  court  meant  by 
It.  It  Is  argued  by  defendants  that  the  pe- 
tition charged  undue  influence  In  the  execu* 
Hon  of  the  will  by  William  A.  Brown.  It 
seems  to  be  conceded  that  that  Issue  was 
abandoned  by  the  plaintiCTB  at  the  trial,  and 
no  evidence  was  offered  tending  to  show  any 
undue  Inflhence.  The  evidence  was  therefore 
not  adnisslble  upon  that  theory,  and,  be- 
sides, the  instruction  shows  that  it  was  not 
admitted  for  any  Bn(3i  purpose.   The  prob- 
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abUltleB  are  tbat  flie  maimer  In  which  the 
Instrnctlon  ia  worded  may  have  caused  the 
Jury  to  consider  the  evidence  as  to  the  con- 
trary declarations  as  snfBdent  to  disprove 
the  makiiw  of  the  contract  relied  uptm  by 
the  plaintiffs.  These  dedanttona,  being 
made  Ions  after  the  alleged  contract,  were 
self-serving  and  not  admissible. 

The  complaint  at  the  defendants  concern- 
ing the  admlsslcm  of  the  testimony  of  those 
who  were  originally  made  plabitifls,  bnt  wbo 
bad  filed  dlsdalmera  need  not  be  considered, 
even  if  meritorious,  for  the  reason  tbat  no 
ero8s-an;>eal  has  been  taken. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 

JOHNSTON,  C.  J.,  and  BUROH»  HASON, 

and  DAWSON,  JJ.,  concur. 

MARSHAIiL.  J.  (dissenting).  I  dissent 
from  the  opinion  written  by  Justice  POR- 
TER and  concurred  in  by  the  majority  of 
the  court  In  my  Judgment,  the  parties  were 
entitled  to  a  Jury  as  a  matter  of  right  under 
Oordon  v.  Munn,  83  Kan.  242,  111  Pac.  177, 
21  Ann.  Cas.  1299,  and  kindred  cases.  The 
plaintiffs  claimed  to  own  half  of  the  real 
property;  the  defendants  claimed  to  own  all 
of  It.  "The  controversy  revolves  around  the 
ownership  of  the  property.  Before  any  ac- 
counting for  rents  and  profits  can  be  had, 
and  before  any  tmst  can  be  imposed,  the 
ownership  of  the  property  must  be  determin- 
ed. That  makes  this  a  Jury  case  under  the 
rule  that  has  been  recently  declared  by  this 
court 


YOUNQ  V.  SCHWINT.    (No.  23020.)* 
(Supreme  Ooort  of  Kanaaa.   I'eb.  12,  1921.J 

(SvUaiw  &y  the  Court.) 

1.  Spoolflo  perfornaBca  o=»i6  —  Perfernaioe 
will  be  decreed  only  when  on  all  the  facts  It 
fs  sqittable^ 

Specific  performance  of  a  contract  tor  the 
Bale  of  lands  is  not  a  matter  of  course.  Per- 
formance will  be  decreed  only  when,  upon  all 
the  facts,  it  is  equitable  it  should  he  done. 
Fowler  v.  Marshall,  29  Kan.  665,  Syl.  par.  1. 

2.  SpecHle  performance  «=928(2),  32(i),  50— 
Land  contract  doubtfnl  as  to  terms  and  for 
inBdsquate  price  will  not  be  speoMoally  en- 
foroed. 

In  an  action  by  the  pm'chaser  to  compel 
specific  performance  of  a  contract  for  the  sale 
of  real  estate,  the  writings  comprising  the  con- 
tract are  examined,  and  held  to  leave  it  doujit- 
ful  whether  the  minde  of  the  parties  ever  met 
in  reapect  to  the  meaning  of  certain  terms,  and, 
in  view  of  all  the  circumstances  end  the  great 
inadequacy  of  price,  held,  that  specific  perform- 
ance should  not  be  orilered.  Burhhaiter  v. 
Jones,  32  Kan.  S.  3  Pac  S69;  Sbo<v  >W.  Bum- 
ilde,  78  Kan.  871.  98  Pac.  202. 


Appeal  from  District  Court,  Decatur  Coun- 
ty. 

Suit  by  Joseph  H.  Young,  doing  business 
under  the  name  of  the  Toung  Realty  Com- 
pany, against  J.  T.  Schwint.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded  with  directions: 

J.  P.  Noble  and  P.  T.  Noblev  both  of  Oberlln, 

for  appellant 

A.  C.  T.  Gelger.  W.  8.  Langmade,  and 
M.  Parker,  all  of  Oberlln,  for  app^ee. 

PORTER,  J.  The  action  was  for  qpedflc 
performance  of  a  contract  for  the  sale  of 
land.  Plaintiff  recovered  and  the  def^idant 
appeals.  The  defendant,  a  resident  of  M<mt* 
gomery  county,  owned  a  Quarter  section  of 
land  In  Decatur  county.  The  plaintiff  Is  a 
real  estate  agent  engaged  In  business  at 
Oberlln  In  Decatur  county,  and  on  April 
14,  1919,  wrote  the  d^oidant  the  following 
letter: 

"April  1401,  1919. 
"J.  T.  Schwint,  Toronto,  Kansas— Dear  Sir: 
Do'  you  wish  to  sell  your  quarter  section  of 
land  6  miles  northwest  of  Oberlin,  formerly 
.the  Teeter  land?  If  so  please  let  as  hear  from 
you  as  to  what  price  you  have  on  the  place  and 
what  we  can  rely  upon  in  the  way  of  the  com- 
mission. Or  would  yon  prefer  to  make  ns  a 
net  price  thereon?  We  have  been  selling  some 
land  this  spring  and  it  is  quite  possible  that 
we  can  place  this  land  for  you  and  if  you  will 
put  a  price  upon  It  we, will  lend  yon  our  best 
efforts  to  do  so.  Let  us  hear  from  you  by  first 
man. 

'^ost  shicerely, 

"The  Tonng  Bealty  Gompany, 

"By  Joseph  H.  Yoong.** 

The  defendant  repUed  1^  letter  as  follows: 

"Quincy,  Kansas,  4—17—19. 
**To  the  Young  Realty  Company,  Oberlin, 
Kansas— Dear  Sirs:  Yours  of  the  14tb  at  hand 
and  contents  noted  in  regard  to  our  quarter  of 
land  6  miles  southwest  of  Oberlin  wHl  say  I 
will  take  $2,000  net  to  me  crop  and  all  there  Is 
65  acres  hi  wheat  of  whidi  I  get  one-half  if  It 
ia  sold  soon  I  wUI  let  my  half  go  if  not  sold  in 
SO  days  I  will  retane  my  half  of  the  wheat  the 
man  that  has  the  wheat  in  says  it  is  good  let 
me  hear  from  you. 

*^sp.        J.  T.  Sdiwint,  Qoin^.  Kan.** 

The  plaintiff,  on  April  19th,  sent  titia  toV 
lowing  telegram  to  the  defendant: 

"Oberlin,  Kan.,  April  19, 1919. 
"J.  T.  Schwint,  Quincy,  Kansas. 

"Accept  proposition  your  letter  seventeenth 
two  thousand  dollara  Net  to  yon  including  your 
share  crop  for  southeast  twenty  eight  town 
three  range  twenty  nine  Decator  County.  Will 
you  send  deed  and  abstracts  immediaidy  Ober- 
lin National  Bank.   Wire  aoswer. 

"The  Young  Realty  Company." 


ftsFor  othv  oatM  see  same  topic  ana  KEY-NUMBBR  in  all  Ker-Nnmbws*  DUmtM  and  bdUM 
•Rehearing  denied  Marcb  IS.  1B21. 
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On  April  aOQx,  tbe  defendant  lepUed  by  a 
teUffram; 

"Wm  wDd  deed  and  atmtraet  at  once." 

The  day  following,  tbe  defendant  wrote  to 
plalntUF  as  f<Alows: 

"Qulncjr,  Kane..  4—21—19. 

"The  Yonng  Bealty  Oompany,  Oberlin,  Kan^. 
— Ttear  Sirs;  Yoar  telegnun  at  hand  i  want  a 
dear  imderstaiidui)t  so  there  will  be  no  after 
dap  mm  i  want  12000  net  to  me  yon  nnder- 
staad  the  mortsace  and  all  coat  off  every  Udns 
bach  intereat  and  all  yon  air  to  assume  i  to 
get  $2000  in  cash  net  to  mee  iff  this  is  atl  O. 
K.  wire  mee  at  once  st  my  Expense  I  wifl  send 
deed  or  yon  send  deed  and  we  wfll  ^e  it  and 
Retnm  it  with  abstract. 

"Besp.  J.  T.  Schwint. 

"I  dident  now  wbeather  yon  nnderetood  ^e 
Back  intereat  or  not  so  i  wanted  to  mi^e 
everytlting  cleare  my  half  off  wheat  and  all 
on  the  farm  for  $2,000  net  to  me.  • 

**Resp.  J.  T.  Schwint.** 

This  aided  tbe  correspondence.  On  the 
Tetaaal  of  tlie  defendant  to  send  tbe  deed  and 
abstract  'to  tbe  bank  at  Oberlln,  plalutUC 
bnm^  the  action,  alleging  that  the  contract 
was  eomplete  wben  lie  acc^ted  the  defend- 
ant's offer  to  4ak«  92,000  net  and  by  the 
dafendantfa  agietiment  to  send  the  deed  and 
abetTAot  to  Uke  bank  at  Oberlin. 

On  the  trial  the  plaintiff  admitted  that  be 
knew  there  was  a  mortgage  on  tbe  farm,,  and 
it  ai^ears  that  the  mortgage  was  bi  process 
of  finedoenre  at  the  time  ot  tbe  oorreepond- 
encew  The  amonnt  dn6  on  tbe  mortgage,  in- 
dttdtng  three  yean^  dtferred  Intereet  and 
c08ts,amoantedto91W.  Tbe  evidence  ahowa 
that  the  defendant's  share  of  the  wheat  crop 
on  tbB  land  amounted  to  400  bushels  whldi 
was  worth  91,000  and  that  the  land  was  rea- 
sonably worth  $20  an  acre.  Tbe  trial  court 
made  fhidlngs  to  tiie  effect  that  by  means  (rf 
tbn  letters  and  telegrams  the  plalntlfl  agreed 
to  bay,  and  the  defendant  agreed  to  sell  to 
plaintlffl;  the  Urm  for  the  sum  of  92,000.  plain- 
tiff to  get  defei^nf  s  share  of  the  crops  for 
that  year,  which  was  one-half,  and  that  the 
contract  was  consummated  aa  April  20tb,  as 
plaintiff  daima.  The  court  further  found 
that  on  April  21st  the  plaintiff  deposited  a 
dieck  In  t3ie  Oberlin  National  Bank  few 
92,000,  tbe  proceeda  of  which  were  to  be  paid 
to  defendant  without  any  deductlim,  nptm 
recelTlng  deed  and  abstract  showing  a  good 
and  moFdiantable  title;  that  while  no  actual 
tender  of  the  purchase  price  was  made,  none 
was  necessary  because  it  would  hare  been 
useless.  Anottier  finding  Is  that  the  plaintiff 
adopted  the  usual  and  onUnary  meaning  of 
the  words  "92,000  net  to  me"  and  understood 
and  believed  be  was  to  pay  the  defendant 
that  sum  over  and  above  all  expenses  of  the 
sale^  and  that  if  defendant  had  any  other 
understanding  of  the  meaning  of  those  words^ 
the  plalntUf  was  not  so  informed  or  advised. 

We  cannot  agree  to  one  contenUMi  made 
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the  defendant  wbldi  Is  that  tlie  eamtQoaA: 
ence  shows  that  plaintiff  waa  acthig  as  his 
agent  In  making  the  sale.  The  llrst  letter 
proposed  that  he  act  aa  the  agent  of  the  de> 
fendant  in  selling  the  land  tor  the  usual 
commission,  but  offered  defendant  the  al- 
ternative as  follows;  "Or  would  yon  prefer 
to  make  as  a  net  price  thereon?"  We  think 
the  letters  and  telegrams  of  the  d^ndont 
show  that  he  understood  plalntlfl  was  act- 
ing fyr  blmselt 

[2]  The  mala  contention  is  that  the  ratnds 
of  the  parties  never  met,  and  we  think  that 
is  the  most  important  Inquiry.  The  contract 
reste  wholly  in  writing,  and  It  Is  the  duty  of 
this  court  to  determine  for  Itself  what  tbe 
parties  meant  by  the  language  used,  In  the 
light  of  all  the  circumstances.  We  are  not 
precluded  by  the  findings  of  the  trial  court. 
Belknap  v.  Sleeth,  T7  Kan.  164,  03  Pac.  580. 

The  defendant  lived  a  considerable  distance 
from  his  land  in  Decatur  county.  The  plaln- 
tUT  was  experienced  in  buying  and  selling 
land,  and  understood  the  legal  terms  and  ez- 
presskHis  used  in  contracte  with  relation 
thereto.  The  letters  of  defendant  show  that 
he  is  a  man  of  little  education  and  Indicate 
that  he  has  not  had  much  experience  In 
business.  It  seems  to  be  ctKiceded  that  the 
land,  including  the  crop,  was  worth  94.200. 
The  defendant  knew  that  there  'was  a  good 
prospect  for  a  crop,  as  bis  letters  show  he  had 
been  In  communication  with  his  tenant. 
There  Is  nothing  to  Indicate  that  there  was 
any  danger  of  the  land  being  taken  away 
from  him  immediately  by  the  foredosnre  pro- 
ceedings. His  share  of  the  wheat  was  worth 
2%  times  as  much  as  he  would  get  for  bis 
Interest  in  the  land  if  he  Is  held  to  the  con- 
tract as  construed  by  plaintiff.  It  seems  to 
D0  more  reasonable  to  hold  that  tbe  parties' 
minds  never  met  as  to  the  meaning  of  the 
tenn  "net  to  me."  Defendant's  letter,  writ- 
ten within  a  few  hours  after  be  had  accepted 
plaintiff's  proposition,  shows  some  anxiety 
that  there  might  be  a  misunderstanding  about 
what  the  terms  "$2,000  net  to  me"  meant 
We  do  not  think  this  letter  indicates  that, 
after  defendant  sent  the  telegram  agreeing 
to  forward  the  deed  and  abstract  to  Oberlin, 
he  changed  his  mind  and  condnded  to  ad- 
vance his  price  $1,600. 

[1]  A  court  of  equity  wlH  not  enforce  a 
contrad  which  is  uncertain  and  Indefinite,  or 
wher^  from  all  the  evidence,  there  Is  grave 
doubt  as  to  whether  the  minds  of  the  parties 
really  met.  Bven  where  there  has  been  a 
mistake  as  to  the  terms  of  a  coutrad,  equity 
will  not  enforce  It,  If  It  Is  nnreasonalde,  vn* 
ccoisdraitlous,  or  a  bard  bargain  that  oa^t 
not  to  be  enforced.  In  an  early  case  this 
court  dedded  that — 

"Upon  breach  of  a  coutrad  for  the  sale  «C 
real  estate,  ft  Is  not  a  matter  of  course  for  the 
court  to  enter  a  decree  of  specidc  jierform- 
ance.  That  will  be  done  only  when  upon  all 
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the  fiwta  ft  !■  eqnfttbl*  it  dionld  be  dona.** 
FttwlOT  T.  IbrchaU,  29  Kan.  665»  Bfl.  par.  1. 

In  another  case  It  was  held  that,  while  In 
legal  contemplation  two  persons  may  make  a 
contract  that  would  be  enforced  at  law,  yet, 
If  It  should  seem  probable  from  the  facts  of 
the  case  that  the  parties  did  not  In  fact  and 
equity  agree  to  the  same  thing,  the  supposed 
contract  would  not  be  decreed  in  equity  to  be 
enforced  specifically.  Burkhalter  v.  .Jones, 
32  Kan.  5,  3  Pac.  659.  In  that  case  there 
was  an  offer  to  purchase  and  an  agreement  to 
sell  land  for  the  sum  of  $2,000.  The  court 
said,  however,  that  in  ell  probability  the  ven- 
dor at  the  time  did  not  believe  he  was  mak- 
ing a  contract  to  sell  the  land  for  that  sum, 
but  believed  that  he  was  making  a  contract  to 
sell  the  land  for  $2,100.  The  court  below 
refused  to  order  specific  performance  and  the 
Judgment  was  affirmed.  In  the  opinion  at- 
tention was  called  to  the  fact  that  plalntlfE 
had  paid  nothing  for  the  land  as  yet,  nor  bad 
he  obtained  possescdon  thereof.  It  was  said: 

"bideed,  he  has  loat  nothing,  or  at  least  the 
only  thing  which  he  has  lost  Is  the  benefit  of 
what  he  considers  to  .be  a  very  advantageouii 
contract"  82  Kan.  18,  8  Fac.  B6Q. 

The  opinion  recognized  tliat  on  the  facts 
the  case  was'  a  close  one: 

"In  strict  law,  and  by  the  words  of  the  let- 
ters of  the  parties,  we  think  the  parties  made 
a  contract;  but  we  also  think  that  in  fact  and 
in  egui^  the  minds  of  the  parties  never  came 
together;  that  they  really  never  agreed  to  die 
same  thing;  and  therefore,  in  equity  and  good 
conaetenee,  they  did  not  make  a  contract,  or 
at  least  they  did  not  moke  such  a  contract  as 
equity  ahoidd  adjudge  to  be  qwciflcaUy  en- 
forced." 82  Kan.  18.  8  Pac.  560. 

The  case  was  followed  and  approved  In 
Bird  r.  Logan,  35  Kan.  228, 10  Pac.  664.  In 
Shoop  v.  Bumslde,  78  Kan.  871,  98  Pac.  202, 
It  was  said: 

"The  application  is  addressed  to  the  sound 
legal  diBcretioD  of  the  court,  and  courts  will  be 
govemed  by  the  facts  and  circumstances  of 
each  caee.  Reid  v.  Mix,  63  Kan.  746,  66  Pac. 
1021,  65  L.  B.  A.  706;  Viele  v.  Troy  &  Boston 
B.  R.  Co.,  21  Barb.  (N.  Y.)  381.  Although  the 
proof  might  come  far  short  of  a  showing  suffi- 
cient to  authorize  the  court  to  grant  a  resds- 
sltm  or  cancellation  of  a  ctmtract,  still  on  the 
same  proof  equity  will  often  refuse  to  compel 
performance.  For  instance,  a  court  of  equity 
win  not  decree  a  rescission  of  s  contract  ex- 
cept for  fraud  or  mistake.  Inadequacy,  Im- 
providence,  surprise  and  hardship  are  not  suffi- 
cient, yet  the  preBence  of  tiieae,  amounting  to 
unfainiess,  even  without  fraud  or  mistake,  will 
prevent  a  court  of  equity  from  ordering  per- 
formance. While  inadequacy  of  price  Is  not 
sufficient  of  itseU  to  avoid  a  decree  for  per- 
formance, it  is  a  drcumBtauce  which  will  be 
token  into  consideration  with  all  the  facts  in 
determining  whether  a  court  of  equity  is  called 
upon  to  afford  relief.    The  opportunities  of 


parties  to  kmnr  tiba  troa  rftnoHoa  nwj  vlways 

be  taken  into  consideratiDn."  78  Kul  Sifi, 
98  Pac.  201 

In  support  of  the  well-recognlzed  rule  that 
generally  equity  will  not  aid  a  party  to  en- 
force in  his  favor  an  unconsdentlous,  unrea- 
sonable, or  unfair  contract,  see  note,  14  L.  R- 
A.  (N.  S.)  817.  The  note  cites  the  caae  of 
Margrat  r.  Hulr,  07  N.  T.  IK,  where  It  la 
said: 

"When  a  contract  (or  the  sale  of  lands  is 
fair  and  just  and  free  from  legal  objection,  it 
Is  a  matter  of  course  for  courts  of  eqoi^  to 
specifically  enforce  it.  But  they  will  not  de- 
cree specific  performance  in  cases  of  fraud  or 
mistake,  or  of  hard  and  unconscionable  bsr- 
gainsj  *  *  *  or  when  such  a  decree  would 
be  ^equitable  under  aU  the  drcumstanees." 

Many  additional  cases  are  clt«d  where 
cburtji  have  refused  specifically  to  enforce 
contracts  «f  tliis  nature  on  account  of  In- 
adequacy of  consideration  even  thongh  no 
such  fraud  exists  as  would  warrant  the  can- 
cellation of  the  contract  In  the  present 
esse  there  is,  in  our  opinion,  very  good  rea- 
son to  believe  that  defendant  had  no  tlion^t 
of  making  the  offer  whldi  the  plaintiff  be- 
lieved he  had  made,  to  accept  $2,000  net, 
over  and  above  merely  th^  cost  of  the  ab- 
stract and  deed.  But.  more  than  that,  the 
Inadequacy  of  price  Is  so  great  t^at  In  our 
opinion  a  court  of  equity  ongiit  not  to  de- 
cree specific  performance. 

It  follows  that  the  judgmoit  wUl  be  re- 
versed and  the  cause  remanded  with  direc- 
tions to  enter  judgment  for  defendant. 

All  tbe  Jostloes  concurring. 


ALLEN  V.  KN1QHT8  AND  LADIES  OF  SE- 
CURITY.  (Ne.  23014.) 

(Supreme  Court  of  Kansoa.  Feb.  12,  1021.) 

(Syltabua  by  the  Court,) 

Evidence  <s=>2ll  —  lasuranoe  ®»8I8(4)  — 
Transcript  of  proceedings  at  Inquest  held  la- 
admissible  la  action  on  certlfloate  vald  If 
death  resaltsd  from  vielatlea  ef  law. 
A  beneficiary  certificate  provided  that  It 
should  he  void  If  death  of  the  certificate  holder 
should  occor  as  a  consequeni!e  of  fala  Tiolatiog 
the  law.  A  by-law  of  the  aodety  issuing  the 
certificate  required  proof  of  death  on  prescrib- 
ed blank  forms.  The  forms  prescribed  required 
that,  in  case  of  violent  death  followed  by  a 
coroner's  inquest,  a  duly  authenticated  tran- 
script of  the  proceedings  should  accocopaay 
proof  of  death.  The  certificate  holder  died  by 
violence,  on  Inquest  was  held,  and  an  authenti- 
cated transcript  of  the  proeeedingi  aecon- 
panied  proof  of  death.  The  testimony  oi  wit- 
nesses given  at  tbe  inquest  indlcMcd,  and  tbe 
verdict  of  the  coroner's  Jnzr  was,  tluit  the  de- 
ceased was  aceidmtally  shot  while  engaged  In 
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maUnc  u  nnlawfnl  aasanlt  In  u  action  to 
rMOT«T  on  the  certificate,  the  defmdant  offar- 
ed  tke  tranaertpt  in  arldance.  Beld,  the  tran- 
■eript  waa  not  admlailble,  eitber  aa  Independent 
•Tideace  of  the  facta  diedosed,  or  ai  an  admia- 
alon  made  In  connection  with  proof  of  death. 

Aiq;>eal  fronf  District  Court,  Neoaho 
Govntjr. 

Action  br  A.  M.  Allan,  aa  goardioa  of  Har- 
ry L.  Jenaer,  a«alnat  the  Knlgbta  ud  La- 
dies  of  Secnrl^.  Jv^ment  oo  a  Twdict  di- 
rected for  plalnttff,  and  defendant  appaale. 
Affirmed. 

Smith  &  Brobst,  of  Chanute,  J.  Q.  Strat- 
tofi.  of  Erie,  and  A.  W.  Tijlton,  of  Chicago, 
111.,  for  appellant 

Jcnes  A  Allen  and  Farrtily  A  Erana,  all  of 
Ctaannte,  tar  appellee.  ' 

BUaCH,  J.  'rhe  action  waa  <me  to  recov- 
er on  a  beneficiary  cerUflcate  issued  by  the 
defendant  to  Harry  Jenner,  and  made  pay- 
able to  hla  two  90DB,  the  minora  nrpresmt- 
ed  by  Oie  plaintiff.  The  court  directed  a 
Terdlct  for  the  plaintiff,  and  the  defendant 
appeals. 

The  certlflcate  provided  that  It  ebould  be 
Told  if  deat^  of  the  certificate  hcdder  ahonld 
oecnr  as  a  consequence  of  hia  violating  the 
law  of  any  state.  One  of  the  conditions  of 
the  certificate  waa  that  no  action  in  conrt 
might  be  maintained  on  the  certificate  until 
after  proof  of  death  and  of  the  claimant's 
right  to  benefits,  aa  provided  for  in  Uie  laws 
of  the  society,  had  been  filed  with  the  nation- 
al secretary.  The  laws  of  the  sodeir  re- 
quired the  national  executive  committee  to 
prescribe  blank  forms  for  proof  of  death, 
and  required  all  death  proofs  to  be  on  the 
blank  forms  prescribed.  On  the  back  of  the 
form  whl<^  the  executive  committee  pre- 
acrlbed  ^rfttb  printed  directions  to  persons 
making  T?^t>  under  the  heading,  "Instmc- 
tloDS  to  Persons  Making  Proof."  The  Eflxtb 
paragraph  of  these  Instructlona  read  as  fol- 
lows: 

"In  case  of  violent  or  mysterlons  death  where 
eoroner*a  ingneBts  have  been  hdd»  a  daly  sa- 
thentlcated  copy  of  the  coroaer's  proceedings, 
testimony  of  witnesses,  ud  the  verdict  must 
accompany  the  proofs." 

Death  of  the  certificate  bolder  was  occa- 
sioned by  violence,  an  Inquest  waa  held,  and 
an  authenticated  transcript  of  the  coroner's 
proceedings,  including  testimony  of  witness- 
es given  at  the  inquest  and  the  verdict  of  the 
coroner's  jury,  accompanied  proof  of  death 
filed  with  the  national  secretary.  Some  of 
the  testimony  Indicated,  and  the  verdict  was, 
that  the  deceased  was  accidentally  shot 
while  he  was  engaged  in  making  an  unlaw- 
ful assault.  The  defendant  offered  in  evi- 
dence the  authenticated  transcript  The 
court  refused  to  allow  the  transcript  to  be 
read  to  the  Juqr.  ud  the  mllng  fanilsbea 


ground  for  the  principal  assignment  of  er- 
ror. 

The  proceedings  at  tbe  coroner's  Inquest 
were  not  lnd^>endaitly  admiaslble  to  prove, 
even  prima  faciei  that  the  deceased  waa  vio- 
lating the  law  at  the  time  of  his  death,  or 
that  hia  death  was  a  conaeqnence  of  his  vlo* 
latlng,  the  law.  The  office  of  oonmsr  and 
the  COToner*8  Inquest  are  not  what  they  were 
at  conim<m  law.  The  corona  has  no  judidal 
power,  tbe  inquest  la  not  a  proceeding  In  rem, 
and,  80  far  as  private  litigants  are  concerned. 
It  is  res  inter  alios  acta.  In  the  st^te  of 
Illinois  application  of  the  mle  whMi  Mnds 
parties  to  civil  suits  by  tba  results  of  eor" 
oner's  inquests  entailed  sodal  conseanenoeB 
so  d«norallalng  that  the  Snpreme  Oonrt  of 
that  state  waa  obliged  to  advnt  to  them  In 
a  deciaion  wUdi  le^idiated  the  role,  and 
expreasly  overmled  a  long  line  of  earlier 
cases  sustaining  it  Spiegel's  H.  F.  Co.  t. 
Industrial  Com.,  288  HI.  422,  128  N.  B.  606. 
6  A.  L.  B.  MO.  The  decision  conforms  to 
sound  principles,  and,  as  tbe  opinion  shows, 
la  sustained  by  the  great  weltfbt  of  anttiority. 

Tiie  defendant  aivues  that  the  c«oner*B 
proceedings  were  receivaUe  In  evidence  as 
an  admisdon,  because  the  authenticated 
transcript  accompanied  proof  ot  death.  The 
antiunrltles  <ni  this  subject  are  not  harmo- 
nious, as-  case  notes  in  68  L.  &  A.  2^  and  4B 
L.  B.  A.  SO  404,  show.  Beview  of  the  au- 
thorities will  not  be  att^pted.  Tbe  'correct 
principle,  is  deduced  and  stated  in  2  Wig- 
more  on  Bvidence,  p.  1265: 

"The  party's  use  of  a  docmnest  made  by  a 
third  person  will  frequently  amoant  to  an  ap- 
proval of  ita  statements  as  correct,  and  thus 
it  may  be  received  against  him  as  an  admisalon 
by  adoption.  A  conuDon  instance  ol  tliis  ap- 
plication ot  the  prim^ple  is  the  Insured'a  or 
benefidary's  presentation  of  the  'proofs  of  loss' 
to  the  insurer. 

"The'  question  oaght  to  be  in  each  case 
whether  the  beneficiary  has  In  fact  adopted  the 
statements  as  his  own." 

Section  1073,  par.  ^,  and  note  6. 

Tbe  Insurer  may  properly  require  the 
claimant  under  a  certificate  to  prove  death 
of  the  certificate  holder,  as  a  condition  pre- 
cedent to  liability  to  action.  In  such  case 
the  claimant  may  choose  his  material  and 
method.  He  may  -so  interweave  manner  of 
death  with  proof  of  death  that  the  two  are 
Ins^arable,  and.  taken  together,  form  one 
admission.  lusurauoe  Co.  v.  Newton,  22 
Wall.  32,  22  L.  Ed.  793;  Insurance  Co.  v. 
Hlggiubotham,  »5  U.  S.  880,  24  L.  Ed.  409. 
He  may  In  various  other  waya  make  his  own 
and  submit  as  true  matter  whicli  may  con- 
flict with  his  claim  of  llabiUtf  on  tbe  part 
of  the  Insurer,  and  so  become  bound  prima 
facie  by  admission;  but,  unless  the  asser- 
tion,! representation,  or  concessioai  be  his 
own,  by  adoption  or  otherwise,  and  be  vol- 
untarily made,  he  sbonld  not  be  bouud  on 
the  principle  of  admission.  Sometimes  It  is 
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-  Intimated  or  said  that  a  daimant  Is  bound 
prima  facie  by  the  finding  of  manner  of 
deatb  contained  in  a  coroner's  verdict,  be- 
cause a  copy  of  the  verdict  was  furnished  In 
obedience  to  a  requirement  of  certtflcate  or 
by*law.  There  Is  a  clear  distinction  between 
contracting  to  famish  a  specified  document 
and  admitting  that  the  document  finished 
pres«it8  the  truth.  In  this  case  the  blank 
form  prescribed  by  the  defendant's  executive 
c<mimlttee  may  fairly  be  said  to  require  that 
an  authenticated  transcript  of  tbe  proceed- 
ings at  the  inquest  accompany  proof  of  death. 
There  is  no  contention  that  proof  of  death 
supplied  Independently  of  the  transcript  was 
not  sufficient.  The  claimant  might  have 
omitted  sending  the  transcript  with  proof  of 
death,  but  for  the  fact  the  contract  required 
him  to  furnish  it.  Therefore  his  action  In 
doing  80  was  essentially  involuntary.  The 
society  secured  the  transcript  for  Its  own  In- 
formation and  benefit,  and  without  exi>ense 
to  Itself ;  but  the  claimant  vouched  for  noth- 
ing except  that  the  document  was  an  authen- 
ticated copy  of  designated  matter  lodged  In 
the  county  clerk's  office.  He  made  no  r^re- 
sentation  whatever  respecting  r^ularlty  of 
the  inquest,  truthfulness  of  testimony,  or  cor- 
,  rectness  of  the  verdict,  and  this  court  knows 
of  no  reas(m  for  holding,  that  the  authen- 
ticated copy  was  admlaslMe  In  evidence  f6r 
any  purpose. 

The'  defendant  argues  that  It  introdnced 
sufficient  evidence  that  the  certificate  holder 
met  death  as  a  consequence  of  violating  tbe 
law  to  require  submission  of  the  case  to  the 
Jury.  It  would  serve  no  useful  purpose  to 
review  the  evidence.  The  court  has  carefully 
considered  It,  and  Is  of  th^  opinion  It  did  no 
more  than  furnish  a  basis  for  conjecture  as 
to  what  occurred  at  tbe  time  tba  certtflcate 
bolder  was  killed. 

The  judgment  of  tbe  district  court  Is  af- 
firmed. 

All  the  JoBtlces  concarring. 


STATE  V.  WILSON.   (No.  23031.)* 
<Bapreme  Court  of  Kaniai.  Feb.  12,  19Z1.) 

(BpUaUu  by  0^  OtHtri.) 

1.  Crlmlsal  law  «»3g8(2)— Contlnuanoe  to  ob- 
tain testimony  properly  refused  where  ao 
diligenoe  shown. 

The  application  for  a  continoance  is  held 
not  to  have  been  erroneously  denied. 

2.  Crimlaal  law  «=»35 1(8, 10)— Attempts  of 
dafendaflt  to  ooneeal  or  destray  evidenoe  ad- 
mlsslMo  agalRSt  him. 

Attempts  by  a  defendant  charged  with  the 
commlBsion  of  an  offense  to  conceal  or  destroy 
evidence  agafiut  him,  or  to  fabricate  or  procure 
falie  ertdence  in  Ms  behalf,  are  iocrinilnathiK 


circomstaneei^  evidence  <rf  wUdi  may  be  oi- 
fered  against  blm. 

3.  Witnesses  ^277(1)  —  Defendant  oaaaot 
complain  of  inquiries  and  tests  to  wfaloh  oth- 
er witnesses  are  subject. 

Defendant  who  takes  tbe  stand  as  a  witness 
cannot  complain  that  he  was  aahjected  to  the 
inquiries  and  tests  to  wUeh  other  witnesses  are 
subject. 

4.  crimlaal  taw  «es»789<2),  822(1).  82S(IT— 
Imtraetlee  as  t«  reaeeuJite  douht  hsM  eet 
arroaeoaa;  etaberaMoa  n/t  Hutreotloes  Hnt 
be  reqeeeted;  iHtnwtleea  mast  be  eoaalder- 

ed  as  a  whole. 
Instmctlons  examined,  and  Md  not  to  be 
preindiciaUy  erroneons. 

5.  Criminal  law  «s>720(6)— Coeasel  U  eaa- 
mlag  «p  oase  may  draw  reaseHMe  lifer- 
enoei  from  evMenoe. 

In  smnming  np  a  case  before  e  Jory  eotmse) 
may  not  introdnce  or  ponunent  on  facts  oat* 
Bide  Hie  evidence,  but  reasonable  inferences 
may  be  drawn  from  the  evidence  and  consider* 
able  latitude  allowed  in  the  discossion  of  it  lo 
which  he  may  use  UlustrationB  and  appeal  to 
the  jury  with  all  tbe  power  and  peranasiveness 
which  his  learning,  skill,  and  experience  en- 
ables him  to  use. 

6.  Argament  of  eoaasal  not  objeetloeahle. 

The  a^oment  of  counsel  chaMeoged  ia  Mil 
not  to  afford  ground  for  a  rsversaL 

7.  Sailolanoy  of  eviieaea. 

Tbe  evidence  examined,  and  to  be  am- 
ple to  rapport  the  verdict  of  die  jorr. 

Appeal    from   District   Ooart,  PhUUpB 

County. 

M.  A.  Wilson  was  convicted  ^  attempted 
rape,  and  he  aj^ieals.  Afllrmed. 

3.  0.  Thompson,  of  Alma.  Neb.,  J.  P.  Noble, 
P.  T.  Noble,  and  W.  S.  I^ngmade,  all  oC 
Oberlin.  W.  A.  Barron,  of  Pblllipsbnrg,  and 
Dempster  Scott  and  CauirLea  ^gMt,  both  of 
Atwood,  for  appellant. 

W.  S.  Hyatt,  of  Parsona,  Bldiard  J.  Hop- 
kins, Atty.  Gen.,  J,  W.  Barron,  of  PbUI^ 
burg,  and  J.  H.  Brlney,  of  Atwood,  for  the 
State. 

JOHNSTON,  a  J.  M.  A.  Wilson  appeals 
fnm  a  conviction  of  two  attempts  to  commit 
rape  upon  June  ICoxley,  a  girl  of  the  age 
of  about  1^  yeara. 

[1]  He  anlgna  a  number  of  inocedural 
errora,  tbe  first  Of  Which  la  the  dailal  of  an 
applicaU«k  for  a  continuance.  It  waa  asked 
in  order  that  he  might  obtain  the  teetlmony 
of  a  wltnen  to  the  effect  that  ahe  had  heard 
another  witness  with  whom  the  defendant 
had  a  diaagreement  make  a  Uireat  that  aba 
would  make  the  defendant  trouble.  Whm 
the  caae  waa  first  set  for  trial  a  numth  be> 
fore  a  like  appUcatlon  waa  made»  but  it  did 
not  appear  that  la  the  meantbne  ft  diligent 
effort  had  been  made  to  procure  Oie  testi- 
mony, and  the  court  i/xogexHy  hAA  Uiat  svf- 
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fldent  dlUsaioa  to  obtsln  On  teatlmoDy  had 
not  been  shown.  There  was  not  only  a  lack 
of  diligence  In  the  roMbBt,  hut  It  aKieara  Uut 
other  teettxiion7  was  offered  in  the  case 
irimllar  to  that  proposed,  and  the  refusal  of 
the  centinnance  cannot  be  regarded  as  mate- 
rial error  even  If  dilUcence  to  obtain  tbB 
testimony  had  been  exercised. 

[Z]  It  1b  contended  that  there  was  error  in 
the  ftdmiaslOQ  of  testimony  to  the  effect  that 
the  defendant  Uirongh  the  agency  of  another 
gHTe  W.  A.  Moriey,  the  father  of  June.  $1,000 
in  order  to  obtain  a  written  denial  of  the 
accusation  and  also  that  Moriey  would  take 
his  ffcmiiy  and  leave  the  state.  The  meeting 
to  arrange  for  the  payment  was  held  In  a 
secluded  grove  late  at  night.  The  defendant 
called  the  payment  a  loan,  but  Moriey  had 
not  asked  for  a  loan,  and  he  testified  that 
there  was  nothing  said  about  the  repayment 
of  the  money.  Following  the  payment  of  the 
money  and  the  delirery  of  a  letter  signed  by 
the  little  girl,  Moriey  who  bad  given  bond 
to  a^i>ear  as  a  witness,  left  the  state  taking 
the  other  members  of  his  temlly,  including 
June,  with  him,  and  he  was  in  the  state  of 
California  at  the  time  set  for  the  trial.  It 
is  said  that  the  money  was  paid  to  obtain  a 
letter  from  June  to  the  effect  that  there  had 
never  hem  Improper  relations  between  her 
and  the  defendant,  and  he  stated  that  he 
only  asked  that  she  tell  the  truth  about  the 
matter.  Defendant  prepared  a  form  of  a 
letter  which  June  copied  at  the  Instance  of 
her  father,  except  that  the  father  did  not 
permit  her  to  copy  a  certain  statement  In  It 
that  defendant  had  not  wronged  her,  and 
among  other  things  It  was  stated  that  she 
was  going  away  and  would  not  return  to 
swear  against  defendant.  It  appears  that 
an  offer  of  $250  was  first  made  to  Moriey 
for  this  letter  which  waa  not  accepted. 
Then  the  offer  was  Increased  to  $600,  and 
then  to  $800,  and  finally  to  $1,000,  which 
amount  was  accepted.  When  payment  was 
made  the  letter  was  delivered  and  the  Mor- 
iey family  left  the  state.  The  evidence  ob- 
jected to  tended  to  show  an  effort  on  the  part 
of  the  defendant  to  suppress  evidence  that 
might  be  produced  against  him  and  was  ad- 
missible. It  la  well  established  that  an  at- 
tesipt  by  the  accused  to  conceal  or  destroy 
evidence  or  to  fabricate  or  procure  false  evi- 
dence are  incriminating  circumstances  that 
may  be  presented  to  the  Jury.  16  0.  J.  565. 
This  rule  applies  to  the  objection  made  to 
the  testimony  of  one  Opal  Smith,  in  regard 
to  an  offer  made  to  her  by  the  defendant  of 
flOO  If  she  would  testify  that  she  had  beard 
June  say  that  defendant  had  not  wronged 
her,  and  further  that  she  bad  been  forced  to 
make  the  accusation  against  the  defendant. 
The  witness  had  never  conversed  with  June 
Moriey  and  had  not  even  seen  her.  No 
error  was  committed  In  the  admlaaion  of  ber 
teatlmonj. 


WILSON  iB19 
P.) 

>  (1}  There  Is  a  fartiber  eomtflaiat  of  the 
extent  of  the  cross-examination  of  the  de- 
fendant and  especially  r^ating  to  other  ml*' 
conduct  <^  his  In  the  past  prejudicial  to  him. 
Wbm  defendant  took  the  stand  as  a  wit- 
.ness,  he  took  his  character  and  past  ccm- 
duct  to  the  stand  with  him  and  cannot 
complain  that  be  was  subjected  to  the 
inqidrtes  and  tests  to  which  other  wit- 
nesses are  subject.  In  a  recent  case  it  was 
held  that,  when  a  defendant  puts  himself  in 
the  position  of  a  witness,  he  "may  be  cross- 
examined  to  a  reasonable  extent  within  the 
discretion  of  the  court  as  to  his  past  life 
and  conduct,  and  to  any  specific  facts  tend- 
ing to  disgrace  or  degrade  him,  not  to  prove 
the  offense  charged,  but  with  a  view  of  af- 
fecting his  veracity  and  credibility."  State 
V,  Bowers,  108  Kan.  lU,  IM  Fac.  6S0,  and 
cases  therein  cited. 

[A]  Objections  were  made  to  a  number  of 
the  instructions  given  by  the  court.  One  of 
the  complaints  Is  that  the  court  in  defining 
"reasonable  doubt"  said; 

'It  is  not  a  doubt  based  upon  conjecture  or 
speculation,  and  a  reasonable  doubt  should 
arise  only  from  a  thorough,  fair,  and  impartial 
consideration  of  all  the  evidence  introduced  6n 
the  trial  of  the  case." 

It  Is  said  that  a  doubt  mli^t  arise  from 
lack  of  evidence  as  well  as  from  the  evi- 
dence offered  and  therefore  the  statement 
was  an  undue  restriction  of  the  deflnitton. 
The  guilt  or  innocence  of  the  defendant  was 
to  be  determined  by  the  jury  from  the  evi- 
dence preseiited.  They  had  been  advised 
that  the  defendant  was  protected  by  a  pre- 
sumption of  innocence  which  could  only  be 
overcome  by  evidence  establishing  his  guilt 
beyond  a  reasonable  doubt.  It  would  have 
been  improper  to  hare  suggested  that  the 
Jury  might  go  outside  of  the  evidence  and 
grope  for  a  doubt  that  was  without  reason 
or  basis.  It  may  also  be  noted  that  the 
instruction  asked  by  defendant  on  reason- 
able doubt  did  not  cover  this  phase  of  the 
matter  and  Is  no  more  comprehensive  than 
the  one  given. 

The  complaint  that  the  court  In  defining 
tiiB  offense  did  not  fully  instruct  the  Jury 
on  the  element  of  penetration  is  without 
foundation. 

It  is  contended  that  error  was  committed 
In  an  Instruction  as  to  the  completion  of  the 
offense  and.  also  In  falling  to  sufilciently 
charge  the  jury  as  to  an  attempt  to  commit 
it.  The  information  charged  the  defendant 
with  rape,  and  there  was  some  testimony 
tending  to  show  a  complete  offense  sufficient 
to  warrant  the  giving  of  the  Instruction.  As 
the  trial  conrt  advised  the  Jury,  a  chai^ 
of  rape  includes  the  element  of  attempt  and 
under  it  the  accused  may  be  convicted  of  an 
attempt  to  commit  a  rape.  State  v.  Frazier. 
63  Kan.  87.  36  Pac.  58,  42  Am.  St  Bep.  274; 
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State  T.  Oatliildlge.  88  Kan.  840,  129  ^c. 
U48;  State  T.  I^iigstoii.  106  673,  189 
Pac  168.  The  eonrt  did  not  orertfxft  the 
■object  cn  caement  of  attempt  to  commit  the 
otteaae,  as  tbe  instnictlfflu  given  fairly  cov- 
ered tbat  lAuue  of  the  case.  If  tlie  defutd- 
ant  desired  an  elaboration  of  the  Instmctfon 
or  that  a  partlcnUr  feature  of  it  should  be 
emphasized,  he  should  hare  requested  maik 
an  Instmctlon,  but  It  was  not  asked. 

For  reasons  already  stated,  there  was  no 
error  In  Instmctlns  the  jury  as  to  the  effect 
of  an  attempt  by  a  defendant  to  destroy, 
conceal,  or  suppress  evidence  against  him,  or 
to  manafactnre  or  procure  false  testimony  to 
be  given  Id  his  behalf.  We  are  satisfied  that 
the  evidence  JustUed  the  giving  of  the  in- 
struction. 

■  Other  criticisms  of  the  instructions  were 
made,  but  we  find  nothing  substantial  In 
them.  Error  cannot  be  predicated  on  Isolated 
excerpts  from  lustrnctlonB  where  the  charge 
as  a  whole  does  not  misstate  the  law.  We 
find  no  material  error  In  the  chai^. 

[6,  6]  Complaint  Is  made  that  the  ail- 
ment of  counsel  for  tbe  state  was  inflamma- 
tory, abusive,  and  prejudicial  to  the  defend- 
ant. In  summing  np  the  case  there  was 
some  freedom  of  speech  by  counsel  for  the 
state,  and  considerable  freedom  In  the  mak- 
ing of  objections  to  the  argument  by  the 
defendant.  Some  of  these  objections  were 
sustained,  and  perhaps  a  few  others  should 
have  been.  In  some  cases  the  jury  was  ad- 
m<»ilsbed  to  give  no  conalderatlon  to  matters 
not  in  the  evidence  and  many  of  the  ob- 
jections were  groundless.  Of  course,  counsel 
should  not  Introduce  or  comment  on  facts 
outside  of  the  evidence,  but  reasonable  In- 
ferences may  be  drawn  from  the  evidence 
and  figurative  speech  which  has  a  founda- 
tion In  the  testimony  Is  permlsHlble.  The 
ai^^ument  of  counsel  for  the  state  Included 
Illustration,  comment  on  the  effect  of  the 
crime  charged,  some  denunciation,  and  some 
pathos  and  appeal,  but  we  cannot  say  that 
there  was  no  basis  In  the  evidence  for  these 
features  nor  that  here  was  prejudldal  error 
In  tbe  limits  placed  on  the  argument  by  the 
court.  Considerable  latitude  should  be  al-' 
lowed  in  an  argument  to  a  jury  and  unrea- 
sonable limitations  should  not  be  Imposed 
on  counsel.  16  C.  J.  893.  It  Is  common  and 
conqtetent  for  an  attorney  in  presenting  a 
case  to  a  jury  to  Indulge  to  a  reasonable 
extent  In  illustration  and  Imagery,  In  de- 
nunciation of  wrong  and  crime,  in  wit  and 
sarcasm  in  an  analysis  of  the  testimony  and 
thus  aid  in  pointing  the  way  to  a  jnat  and 
•correct  result.  Many  times  there  are  exag- 
gerations In  the  heat  of  the  discussion,  but 
these  are  usually  taken  by  the  jury  at  their 
worth  and  are  rarely  deemed  sufficient  to 
require  the  overthrow  of  a  verdict.  In  the 
Bummlng  up  of  counsel  we  think  he  did  not 


transgren  tb»  rnle  <tf  argument  so  llsr  as  to 
justify  an  Interoiee  of  prejudice  to  the 
rights  of  tbe  dafeDdant  or  to  warrant  Uie 
granting  of  a  new  trial  by  the  district  court 
or  the  dlstnxbance  of  th«  Judgment  in  this 
oonrti 

CI]  An  attack  la  made  <m  tbe  snflteien^ 
of  the  evidence  but  an  examination  of  it, 
the  details  of  whldi  we  are  not  JostUled  In. 
rating,  satisfies  us  that  It  is  amply  snfll' 
dent  to  sustain  the  verdict.  No  good 
groimds  for  a  new  trial  were  shown  and 
finding  no  substantial  enor  in  (be  Judgoient, 
It  is  afllrmed. 

>1U  tbe  Justices  concurring.  e 


PENN  V.  SWIFT  4  CO.  (N*.  22051.)  ' 
(Supreme  Oourt  of  Kansas.  Feb.  12,  1921.) 

Master  aid  asrvast  «B»4ilM,  New,  voL  M 
Key-No.  Serles—Anoast  of  vordlot  aaifer 
ConpaiwatldB  Law  held  sot  supforted  apo- 
etel  flsdlogs  or  uadlsputed  fasts. 

Id  an  action  under  the  Workmen's  Com- 
pensation Law,  the  evidence,  findings,  and  ver- 
dict are  examined,  and  held,  tliat  the  ipeeial 
findings  are  inconsistent  with  the  nndispnted 
evidence,  and  that  the  amount  of  tbe  verdict 
cannot  be  Buetained  upon  any  theory  consistent 
either  with  the  special  findings  or  with  the  un- 
disputed facts,  and  therriore  a  new  trial  Is  or- 
dered on  the  sole  iuue  as  to  tbe  amount  of 
compensation  to  which  tbe  plaintiff  is  entitled. 

Appeal  from  District  Court,  Wyandotte 
County. 

Proceedings  under  the  Wcjrkmeo's  Compen- 
sation Law  by  Martin  L.  Penn  against  Swift 
ft  Co.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  trial 
ordered. 

Bussell  Field,  of  Kansas  City,  Mo.,  for 
appellant. 

David  F.  Carson  and  W.  K.  Ward,  both  of 
Kansas  OHr,  Kan.,  tor  ai^llee. 

PORTBB,  J.  The  action  was  under  the 
Workmen's  Compensation  Law  (Laws  1911, 
c.  218,  as  amended  by  Laws  1918.  c.  216). 
From  a  judgment  In  plaintUTs  favor  the  em- 
ployer appeals,  and  claims  that  tbe  court 
erred  in  refusing  to  grant  a  new  trial  on  tbe 
ground  that  the  verdict  of  ttie  Jury  was  for 
an  excessive  amount  and  In  cmUUct  with  tbe 
special  findings  and  with  the  undlavated  evi- 
dence. 

On  January  21. 1919,  the  plaintiff,  while  at 
work  In  the  packing  house  of  Swift  A  Co., 
received  acddeutal  Injurlee  which  resulted  in 
inguinal  hernia  on  tbe  rlg^t  Mo.  ▲  sncceaa- 
ful  operation  for  this  was  perftmned  Iqr  bis 
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physician,  asd  14  weeks  after  his  Injuries 
the  plaintiflF  went  to  work  in  the  packing 
bouse  of  Morris  &  Co.  at  the  same  line  of 
employment.  During  the  38  weeks  previona 
to  the  trial,  which  occurred  Just  one  year 
from  the  time  his  Injuries  were  received, 
he  had  been  paid  on  the  average  consld^ 
ably  higher  wages  than  while  In  the  employ 
of  the  defendant.  This  is  explained  to  some 
^tent  by  the  Increased  wages  that  were 
paid  laborers  generally  during  1919. 

The  evidence  showed  that  hla  average 
weekly  earnings  while  in  the  employ  of  the 
d^endant  were  $27.44  -per  week,  and  the 
Jury  made  a  finding  to  that  effect.  They 
found,  however,  that  bis  weekly  earnings 
since  the  accident  and  while  in  the  employ  of 
Morris  &  Co.  were  only  $26.72.  The  defend- 
ant indsts  that  the  latter  finding  is  In  di- 
rect conflict  witb  the  plaintiff's  own  evi- 
dence, which  showed  that  he  received  as 
high  as  ¥38  per  week  while  working  for  Mor^ 
rls  &  Co.  after  he  recovered  from  the  oper- 
ation. 

The  plalntlfTs  physician  testified  that  the 
operation,  which  was  performed  by  another 
physician,  was  a  skillful  and  successful  one, 
but  that  In  bis  oi)inlon  the  plaintiff's  vitality 
vaa  not  up  to  what  it  should  be  in  a  young 
man  of  his  age ;  that  the  right  scrotal  r^lon 
was  swollen,  tender  to  touch,  and  the  clrco- 
lation  on  that  side  not  as  good  as  on  the  oth- 
er. Another  physician  called  by  plaintiff 
testified  he  had  «camined  him  at  the  time  of 
the  trial  and  found  him  auttering  from  a 
bydrocele  on  the  right  side,  and  that  an  op- 
eration for  hydrocele  ia  one  that  Is  readily 
performed  by  a  skillful  physician,  and  that 
In  98  per  cent,  of  the  cases  the  operation  ^s 
entirely  successful.  Be  further  testified  that 
he  did  not  consider  the  hydroctie  as  result- 
ing from  plaintiff's  rupture.  The  defendant 
insists  that  on  the  undisputed  facts  the  Jury, 
tiunild  have  found  that  the  slight  partial  in- 
capacity of  the  plaintiff  is  the  result  solely 
ct  his  neglect  or  refusal  to  submit  to  the 
very  simple  operation  for  hydrocele,  and, 
further,  that  no  explanation  or  evidence  was 
offered  for  bis  refusal  to  submit  to  such  an 
operation. 

It  is  conceded  that  plaintiff  is  mtitled  to 
f  150  for  medical  attention,  and  that  for  total 
Incapacity,  which  lasted  for  13  weeks,  he 
was  entitled  to  $15  per  week,  which  would 
amount  to  $195.  Notwithstanding  the  jury's 
special  finding  to  the  effect  that  the  dlffer- 
enc«  between  his  average  weekly  earnings 
prior  to  his  Injury  and  the  average  while  in 
the  employ  of  Morris  &  Co.  was  but  72  cents 
per  week,  the  jury  returned  a  verdict  allow- 
ing him  a  Judgment  in  the  aggregate  for 
$1,792.  The  court  Instructed  that  the  plain- 
tiff was  entitled  to  recover  as  compensation 
for  partial  Incapacity  caused  by  hla  Injury 
a  sum  equal  to  60  per  cent,  of  the  difference 
between  bis  average  weekly  earnings  prior  to 


his  injury  and  the  average  that  he  had  been 
and  will  be  able  to  earn  after  such  injury  for 
the  402  weeks  remaining  Of  the  statutory  pe- 
riod. 

The  princ^al  contention  of  the  defendant 
Is  that  after  allowing  plaintiff  the  $195  total 
disability  for  13  weeks  and  $160  hospital 
and  medical  fees,  and  60  per  cent,  of  the 
difference  in  earnings  as  found  by  the  Jury, 
which  was  43  cents  per  week,  the  verdict  and 
Judgment  should  have  been  for  $517.86. 
Plaintiff's  evidence  showed  that  when  he  first 
went  to  work  at  the  Morris  packing  plant 
after  'hUi  injury  he  told  his  foreman  that  he 
had  been  recratly  <^rated  on  for  hernia  and 
the  foreman  told  htm  not  to  lift  anything  he 
thought  he  could  not  lift,  and  that  he,  the 
foreman,  would  see  that  plaintiff  got  plenty 
of  help.  The  plaintiff  further  testified  that, 
although  he  had  been  earning  $38  per  week 
with  Morris  &  Co.,  he  was  not  aMe  to  do  as 
much  work  as  he  bad  before  his  injury  on  a& 
count  of  his  physical  condition. 

In  his  brief  counsel  for  the  plaintiff  sug- 
gests as  a  plausible  explanation  for  the 
amount  of  the  verdict  that,  in  addition  to 
the  $195  total  disablUty  and  $150  medical 
attendance,  tb»  Jory  found  plaintiff's  partial 
incapacity  to  the  time  of  the  trial  to  be  60 
per  cent  of  72  cents  per  week  for  38  weeks, 
which  would  be  $16.34.  and  that  they  then 
allowed  him  60  per  cent  of  what  they  consld- 
ered  the  difference  In  his  earning  capacity 
would  be  after  the  trial  and  during  the  re- 
maining porti<ni  of  the  statutory  period,  and 
fixed  that  amount  at  $1,480.66.  The  difficulty 
vrith  this  theory  la  Qie  absence  In  the  evi- 
dence of  any  basis  upon  which  the  Jury 
would  be  warranted  in  finding  such  an 
amount,  and,  of  course,  the  Jury  had  no  rlj^t 
to  arrlTB  at  their  verdict  upon  mere  apecula- 
tlon.  There  was  no  testimony  Indicating 
that  after  the  trial  j^lalnturs  condition  and 
capacity  to  earn  would  be  any  different  from 
what  It  was  the  day  before  the  trial. 

In  our  opinion  the  verdict  cannot  be  sus- 
tained by  the  evidence,  but  we  do  not  think 
we  would  be  Justified  in  ordering  judgment 
for  the  amount  of  $517.86,  which  defendant 
hisists  is  the  extent  of  ito  liabUity.  We  think 
there  should  be  a  new  trial  on  the  single  Is- 
sue of  the  extent  of  plalntlff^s  partial  In- 
capacity, leaving  also  for  further  Inquiry 
how  far  that  question  ia  affected  toy  the  duty, 
if  any,  resting  upon  the  plaintiff  to  submit 
to  an  operation  for  hydrocele,  which  would 
wholly  or  partially  relieve  him  from  any  fur- 
ther Incapacity. 

What  la  called  an  abstract,  but  which  is  in 
fact  a  transcript,  was  filed  by  the  defendant 
There  was  no  dispute  over  the  fact  that 
plaintiff  received  his  injuries  In  the  course  of 
his  mployment,  and  that  both  parties  were 
under  the  Compensation  Act  Is  conceded. 
There  was  therefore  no  cause  for  loading  the 
abstract  with  copi^  of  the  pleadings.  There 
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was  no  oceaaUm  to  print  tbe  long  drawn  oat 
Terbal  controversies  over  the  Introdactton  of 
evidence  on  lasnefl  wlildi  were  Anally  agreed 
upon  b^ore  the  case  was  submitted  to  tbe 
jury.  Whatever  testimony  was  necessary 
to  show  in  tbe  abstract  should  have  been  ab- 
stracted. Instead  of  a  paper  book  consisting 
of  more  than  100  pages,  one  consisting  of  20 
pages  could  have  been  prepared,  which  would 
have  more  readily  served  every  purpose. 
The  cost  of  the  abstract  will  be  taxed  to  de- 
fendant. 

The  judgmait  Is  reversed  and  a  new  trial 
ordered. 
All  the  Justices  concurring. 


KING  V.  ATCHISON,  T.  &  S.  F.  RY.  CO. 
(No.  22984.)* 

(Supreme  Coart  of  Kansas.  Feb.  12,  1921.) 

fSvllabua  ly  the  Court.) 

1.  Master  and  servant  •@=388<3)— Negligenoe 
of  contractor  Injuring  servant  loaned  to  him 
without  his  knowledge  attributable  to  mas- 
ter. 

Where  a  master  loans  bis  aerrant  to  an 
independent  contractor,  but  the  servant  is  not 
informed  of  that  arrangement  and  works  for 
the  independent  contractor  in  obedience  to  his 
maater^s  orders  end  upon  the  understanding 
that  be  is  still  in  his  master's  service,  and  in 
sDcb  employment  an  act  of  negligence  on  the 
part  of  the  contractor  causes  an  injur;  to  the 
servant,  the  negligence  is  attributable  to  the 
servant's  own  master  and  be  is  liable  in  dam- 
ages to  hie  servant  therefor. . 

2.  Master  and  servant  4=»88(3)— Rtllroad 
oenpasy  held  llaMs  for  Metligsses  ef  lade- 
pendent  oontraotor  Injurlag  servant  loased 
without  his  knowladg'a. 

A  railway  company  loaned  its  steam  crane 
and  crane  crew  to  a  firm  of  independent  con- 
tractors which  was  erecting  certain  car  sheds 
and  material  buildings  for  tbe  railway  company. 
Tbe  members  of  the  crane  crew  knew  nothing 
of  the  business  arrangements  between  the  rail- 
way company  and  the  contractors.  Tbe  regular 
superior  officers  of  the  crane  crew  ordered 
them  to  take  tbe  crane  and  report  to  the  con- 
tractors who  would  tell  them  what  to  do.  Tbe 
members  of  the  crew  obeyed,  on  the  under- 
standing tliat  they  were  still  in  the  service  of 
the  railway  company.  One  of  the  crew  was 
injured  through  tbe  negligence  of  the  contrac- 
tors. Held,  that  tbe  negligence  of  the  contrac- 
tors was  attributable  to  the  railway  company 
BO  far  as  tlie  injured  workman  was  concerned, 
and  the  railway  company  was  liable  to  him  in 
damages. 

Appeal  from  District  Court,  Cowley  County. 

Action  by  C.  E.  King  against  the  Atchison, 
Otopeka  &  Santa  Ffi  Bailway  Company.  Judg- 
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malt  for  idalntlff,  and  aeOndant  appeals. 
■Affirmed. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  J.  B.  Torrance  and  O.  W. 
Torrance,  both  of  Wlnfleld,  for  appellant. 

Sid.  J.  Fleming,  of  Tulsa.  OkL,  and  C  L. 
Swarts,  of  Arkansas  City,  fOr  appellee. 

DAWSON,  J.  The  plalntiflf,  an  employee 
of  the  defendant  railway  company,  was  In- 
jured while  at  work  at  a  place  where  some 
new  and  additional  car  sheds  were  being 
constructed  for  the  railway  company  by  a 
flrn^  of  Independent  contractors. 

Plaintiff  brought  this  action  against  the 
railway  company,  alleging  tbe  circumstances, 
the  negligence,  the  extent  of  his  injuries,  his 
loss  of  time,  doctor's  bills,  etc.,  and  prayed 
for  damages. 

Defendant  answered  that  at  the  time  plain- 
tiff was  Injured  he  was  in  the  seryice  of  a 
firm  of  independent  contractors  and  under 
their  direction;  that  defendant  had  no  con- 
trol over  plaintiff  while  so  engaged,  nor  over 
the  instrumentalities  being  used,  nor  over  the 
premises  where  he  was  working,  nor  "over 
the  act  or  acts,  alleged  as  negligence  In  plain- 
tiff's petition,  all  of  which.  If  done  or  com- 
mitted, were  by  said  independent  contrac- 
tors and  without  the  power  of  this  defendant 
to  manage,  control  or  prevent." 

The  answer  also  alleged  that  the  injury 
was  due  to  an  accident  and  that  plaintiff  as- 
sumed the  risk. 

On  this  joinder  of  Issues  the  cause  was 
tried  before  a  jury. " 

The  evidence  shows  that  the  plaintiff  had 
been  employed  by  the  defendant  for  several 
years.  For  a  year  or  so  prior  to  his  injury 
he  worked  In  defendant's  material  yard  at 
Arkansas  City.  His  task  was  the  loading  and 
unloading  of  heavy  bridge  timbers,  with  the 
aid  of  a  steam  crane.  In  1916  an  Independent 
firm  of  contractors,  Swanson  Bros.,  was  en- 
gaged by  tlie  defendant  to  construct  some 
new  car  sheds  and  buildings  for  housing 
railway  property.  It  appears  that  Swanson 
Bros,  made  some  arrangement  with  the  rail- 
way company  for  the  use  of  Its  steam  crane 
and  the  crane  crew  of  four  or  five  men.  In- 
cluding the  plaintiff,  to  assist  In  hoisting  and 
setting  up  some  large  timbers  In  these  new 
buildings.  Early  one  morning,  December  16, 
1916,  defendant's  foreman,  Mr.  Moyer,  sent  a 
6oy  to  notify  plaintiff  to  be  on  hand  at  6  a.  m. 
He  reported  for  work,  and  the  foreman  and 
Mr.  Osborne,  the  railway  superintendent,  di- 
rected plaintiff  and  the  others  of  the  crane 
crew  to  take  the  crane  and  go  to  tbe  place 
where  the  new  buildings  were  b^ng  ereeted, 
and  that  Swanson  would  show  them  what  to 
do. 

The  plaintiff  testified: 

"Up  to  tiiat  time  I  had  nevn  bem  down  aboat 
where  Swansons  were,  didn't  know  anytiiing  of 
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•Rehearing  denied  uarch  U,  U21. 
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them,  or  what  tli«y  were  doing  down  there  in 
tht  aonth  yards.  I  juBt  heard  talk  that  they 
wwv  banding  there;  I  didn't  know  anythiog 
•boat  it  There  was  no  contract  made  that  I 
knew  anything  about,  concemtng  what  kind  of 
relations,  contract,  or  conditions  existed  be- 
tween the  Swanaons  and  the  Atchison,  IVipeka 
A  Santa  Bailway  Company.  There  was  noth- 
ing said  that  morning  by  Mr.  Osborne  about  it, 
or  by  Mr.  Moyer  or  any  one.  I  did  not  know 
anything  alwnt  what  tbeir  relations  were." 

When  the  crane  crew  arrived,  two  men  ap- 
peared. 

"The  engineur  said,  'I  guess  them  is  the  men.* 
I  didn't  know  them.  3^ey  come  up  and  said, 
'Good  morning,  boys.'  I  eaid,  *Good  morning, 
gentlemen.'  They  told  us  to  pull  on  down.  We 
polled  <Mi  down  a  ways.  They  had  a  little  tool- 
faoose  built  along  there.  They  told  us  to 
throw  some  ropes  on  that  were  there.  We 
threw  the  ropes  on,  and  started  on  down  to 
where  they  wonted  to  raise  the  frames.  They 
never  told  me  anything  about  raising  the 
frames  nntU  we  got  right  there.  Mr.  Swanson 
•aid,  *I  suppose  yon  were  sent  here  to  work.* 
I  saidi  Tail  Mr.  Osborne  aald  yon  woold  teD 
aa  what  to  do.*  He  aays,  'Get  those  ropes  out 
and  tie  on  this  frame,  and  when  this  frame  is 
hoisted  up  you  boys  steady  those  ropes,  and 
don't  you  let  them  get  away.' " 
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A  verdict  tot  plaintiff  was  retorned,  and 
special  findings  were  made : 


Shortly  after  the  crane  gang  commenced 
work,  and  while  a  large  beam  or  "bent"  waa 
being  hoisted,  one  of  a  nnmber  of  Iron  wash- 
era  whldi  had  Item  left  lying  on  one  end  of 
the  beam  fell  <m  the  plaintlf[*s  head  and 
fraetored  his  sknU.  The  washer  weighed 
four  or  five  pounds.  The  plalntUr*a  Injuries 
were  severe  and  permanent 

The  defmdant  requested  instructions  that 
as  the  plalntUTs  Injuries  were  sustained 
while  he  was  working  for  independent  con- 
tractom,  Swanson  Bros.,  and  as  the  railway 
company  did  not  have  or  exercise  any  control 
over  the  wor^,  there  waa  no  liability  on  the 
railway  company.  These  were  refused.  On 
the  contrary,  the  court  gave  the  following: 

"4.  The  undisputed  evidence  In  this  case  is 
to  the  efFect  that  the  raising  bents  in  question 
and  the  construction  of  the  building  for  which 
bents  were  to  be  used  was  by  a  separate,  inde- 
pendent contract  between  Swanson  Bros,  and 
the  defendant  railroad  company.  But  you  are 
instructed  that  nndsr  the  undisputed  evidence 
in  this  ease,  even  though  the  erection  of  the 
building  was  by  independent  contract,  the  neg- 
ligence, if  any,  upon  the  part  of  Swanson  Bros, 
which  caused  any  injury  to  the  plaintiff,  would 
under  the  evidence  here  be  the  negligence  of 
the  defendant  railroad  company.   *   *  • 

"(6)  Before  the  plaintiff  can  recover  in  this 
action,  he  must  prove  by  the  evidence  and  by 
a  preponderance  thereof,  the  burden  of  proof 
being  upon  him,  that  he  was  injured,  the  ex- 
tent of  his  injury;  that  it  was  by  reason  of  the 
n^Ugence  upon  the  part  of  the  defendant  rail- 
road company.  That  Is,  that  Swanson  Bros, 
were  guilty  of  such  acts  of  negligence  as  con- 
tributed directly  to  the  plaintiffs  injury.  And, 
as  before  stated,  .in  that  event  the  railroad 
company  would  b*  hable." 


"(1)  What  act  or  acts,  omission  or  omis- 
sions, of  the  defendant  do  you  find  caused  the 

injury  complained  of  by  the  plaintiff?  Ans. 
Leaving  loose  washers  on  the  bent 

"(2)  Did  Swanson  Bros,  have  a  contract, 
with  control  of  the  meana  and  instrumentali- 
ties, for  the  construction  and  erection  of  the 
bnilding  Involved  at  the  Jime  of  the  accident, 
with  the  right  to  exercise  their  own  will  as 
to  the  erection  ot  that  part  of  the  structure 
from  which  the  inm  washer  fell  upon  plain- 
tlTs  head?   Ans.  Yea. 

"(8)  If  yoa  find  that  ^aintirs  hijuries  were 
caosed  by  the  falling  of  a  loose  washer  negli- 
gently left  upon  the  truss  being  hoisted  at  the 
time  of  the  accident,  state  whether  or  not  sucb 
loose  washer  was  negligently  left  upon  the 
timbers  and  negligently  hoisted  therewith  by 
Swanson  Bros.,  their  ngmta,  servants,  or  em- 
ployees? Ana.  Yes. 

"(4)  If  you  find  for  the  plaintiff,  state  spe- 
dfically  nlierebi  the  defendai^,  its  agents, 
servants,  or  emi^oyees*  were  negligent?  Ans. 
By  leaving  washer  loose  on  bent  and  not  prop- 
erly being  Inspected. 

"(5)  When  the  plaintiff  undertook  to  assist 
in  the  hoisting  of  the  truss  upon  which  the 
loose  washer  waa  placed  did  he  know,  or  have 
as  good  opportunity  to  know,  of  the  danger  of 
such  washer  falling  as  the  defendant,  its  agents 
and  employcee,  had?  Ana.  No.  •  •  • 

"(7)  If  yon  find  for  the  plaintiff,  state  what 
the  defoidant  should  have  done  to  have  avoid- 
ed  the  accident?  Ans.  They  should  have  made 
full  inspection  before  raising  bent  •  *  • 

"t9>  Was  'the  Iron  washer  which  caused 
plaintiff's  injury  negligently  left  on  the  truss 
ft^om  which  it  fell  by  Swaneon  Bros.,  their 
agents  or  employees?   Ans.  Yes." 


Judgment  was  rendered  accordingly  and 
defendant  appeals.  An  elaborate  brief,  vir- 
tually a  treatise,  Is  presented  for  defendant 
showing— If  this  court  had  any  doubt  on  the 
subject — that  a  master  Is  not  liable  for  an 
injury  to  bis  servant  when  the  servant  ia 
loaned  to  another  master,  and  that  the  Injur- 
ed servant  must  look  to  bis  special  employer 
for  the  time  being  for  his  damages.  Note  in 
37  L.  R.  A.  33,  et  seq.;  1  Labatt's  Master  and 
Servant,  |  52  et  aeq. 

[1,  2]  But  here  we  have  to  consider  a  case 
where  the  plaintiff  did  not  know  that  his 
services  were  being  loaned  to  an  independent 
contractor.  He  was  In  the  defendant's  ser- 
vice. The  defendant's  superintendent,  his 
superior,  told  him  to  go  with  the  crane  and 
the  other  moi  of  the  crane  ckw  to  the  new 
railway  sheds  under  conotmetlcm  and  that  a 
man  named  Swanscm  would  tdl  him  what  to 
do.  lAke  a  dutiful  servant,  he  obeyed.  He 
obeyed  his  master,  the  ontly  master  be  knew 
anything  about  What  were  the  relations  of 
Swanson  or  Swanson  Bros,  to  his  master 
meant  nothing  to  him.  Whoever  plaintiff's 
■iq>aintend«it  dlrected'him  to  report  to  and 
obesr— Swanstti  m  oinotiier— van  liis  properly 
constttnted  bota  or  ovuseer,  and  plalntifl'a 
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obedloioe  and  serrice  was  to  Oie  defmd&nt  so 
ear  as  plaintiff  was  concerned.  No  Intlmatlrai 
was  glT«a  to  plalntlfl  that  he  was  about  to 
change  bla  emplorer,  nor  was  anything  dis- 
(dosed  whldk  would  have  pnt  him  oa  Inqnlry. 
The  railway  company  and  Swanson  Bros, 
were  all  one  employer  under  the  circum- 
stances. A  workman  certainly  does  not 
change  his  employer  without  being  aware  of 
it  Termination  of'emidoyment,  like  its  In- 
ception, la  a  matter  of  agreemeot,  under- 
standing, or  notice,  express  or  implied.  Be- 
fore plaintiff  could  be  said  to  have  terminated 
his  employment  with  the  railway  company 
and  to  have  entered  the  service  of  Swanson, 
or  to  have  accepted  Swanson  as  his  employer 
pro  hac  vice,  It  would  have  to  be  shown  that 
be  knew  of  such  transfer  of  his  service  and 
consented  to  it  either  expressly  or  by  fair 
implication.  And  so  the  trial  court's  Instruc- 
tions under  the  undisputed  tacts  were  correct. 

In  Solomon  IL  Go.  v.  Jones,  SO  Kan.  601, 
2  Pac.  867,  where  ftw  president  of  a  railway 
company  undertook  the  work  of  ctmstnictlng 
a  line  of  railway  as  an  Independent  otmtrac- 
tor»  bnt  no  notice  of  this  was  given  to  the 
puWl<^  and  the  emi^oyees  of  the  company  did 
not  know  of  Qiat  arrangonent,  but  under- 
stood that  thiQr  were  working  for  ttie  com- 
pany, It  was  bdd  that  the  employees  had  a 
Tight  to  r^rd  the  railway  convany  as  tlielr 
employer  and  hold  it  re^Mnslble  for  negll' 
gence. 

In  Beauregard  t.  Benjamin  F.  Smifli  Oo., 
2:13  Mass.  299,  100  N.  B.  627,  45  L.  R.  A. 
(N.  S.)  200,  Ann.  Gas.  1014A.  473,  it  was  held: 

"In  an  action  under  tbe  Bmidoyera'  liability 
Act  against  a  corporation  for  causing  the  death 
of  one  of  Its  woi^en,  it  Is  no  dsfense  that, 
after  the  employment  of  such  workman  and 
before  the  accEdest  which  caused  his  death,  the 
defendant  bad  transferred  to  another  corpora- 
tion the  basiness  in  which  sach  workman  was 
employed,  if  the  deceased  workman  had  no 
knowledge  of  a  change  in  bis  employer  and  was 
not  pnt  upon  inqairy  in  regud  to  such  a 
change.**   (ByL  par.  1.) 

In  the  opinion  the  court  said: 

"In  cases  lik;  the  present  tbe  contract  con- 
tinnes  until  terminated  by  one  party  with  tbe 
knowledge  of  the  other  or  at  least  under  cir- 
eamstanees  patting  liim  <m  inquiry.  Not  until 
it  has  been  so  terminated  is  either  party  re- 
leased from  the  burden.  This  rule  is  appli- 
cable not  only  to  the  payment  of  wages,  but 
to  the  fulfillment  of  the  other  contractual  ob- 
ligations. The  delinqnent  party  Is  held  not 
on  the  actnal  condition  of  things,  bnt  on  their 
condition  as  the  other  party  has  tbe  right  un- 
der the  contract  to  assume  them  to  be.  The 
rule  is  founded  upon  principles  of  Justice  and 
fair  dealing."  213  Mass.  264,  100  N.  B.  628, 
45  L.  B.  A.  (N.  S.)  200.  Ann.  Caa.  1914A,  473. 

In  M.,  K.  ft  T.  Ry.  Co.  v.  Ferch,  18  Tex. 
Gfv.  App.  46,  44  S.  W.  817,  a  railway  company 
sent  its  pile  driver  and  crew  to  assist  ai\ 
Independrat  eratractor  who  was  doing  some 


bridge  construction  work,  bnt  tbe  crew  were 
not  Informed  of  the  arrangemoit  between  Ae 
railway  company  and  the  Ind^iendent  con- 
tractor. One  of  the  crew  was  injured.  The 
court  held  that  the  railway  company  was  hJs 
reqKoiBlble  master.  It  was  said : 

"We  are  of  opinion  that  the  sHegatioo  that 
appellee  was  tiie  servant  of  app^aat  was 
broad  enough  to  cover  this  phase  of  the  ease, 
since  the  relation  of  master  and  servant  la  a 

mutual  one  and  the  creature  of  cootract,  and 
cannot  be  severed  by  the  master  alone,  without 
notice  to  the  servant.  When  injured  appellee 
was  engaged  In  the  kind  of  work  he  bad  been 
accustomed  to  do  for  appellant,  and  had  been 
sent  there  to  do  tbe  work  by  appellant,  and  If 
appellant  designed  to  sever  for  the  time  being 
the  relation  of  master  and  servant  previously 
existing,  it  should  have  notified  appellee,  or  at 
least  it  should  appear  that  appellee  had  knowl- 
edge of  the  changed  relation,  so  that  consent 
thereto  might  be  imputed  to  htm.  The  issue 
was  not  one  of  estoppel  to  be  pleaded,  bnt 
whether  the  coiitract  of  employment  still  re- 
mained in  force  or  had  been  changed  by  mutoal 
consent,  express  or  implied."  18  Tex.  CHv. 
App.  40,  44  &  W.  818. 

The  necessity  of  the  workman's  c<msent  or  * 
acquiescence  to  a  change  of  masters  negotiat- 
ed between  *  his  own  master  and  another 
master  is  recognised  In  Standard  Oil  Oa  v. 
Anderson,  212  U.  S.  215,  29  Sup.  Ct  2&2,  5S 
L.  Ed.  480.  By  these  authorities  and  by 
sound  reasoning  also,  the  complementary  rule 
of  law  to  the  one  contended  for  by  defoidant 
is  that  where  a  master  loans  his  onployee  tx> 
an  Independent  contractor,  but  the  employee 
is  not  Informed  of  that  arrangauent,  and 
works  for  the  independent  contractor  in 
obedience  to  his  master's  orders,  and  upon  the 
understanding  that  he  Is  still  in  his  master's 
servl<je,  an  act  of  negligence  of  tbe  Independ- 
ent contractor  causing  such  injury  to  the 
workman  while  so  employed  Is  attributable  to 
his  own  master  and  his  own  master  Is  liable 
in  damages  therefor.  If  the  enforcement  of 
this  role  works  any  hardahip,  that  Is  a  matter 
for  adjustment  between  the  two  masters. 

The  foregoing  disposes  of  the  only  serious 
question  In  this  case.  The  negligence  in 
leaving  the  heavy  washers  lying  oa  the  aid 
of  the  beam  which  was  being  hoisted  high  in 
the  air  was  obviously  clear.  It  was  the  em- 
ployer's duty  to  see  that  there  were  no  loose 
materials  lying  on  the  beam  before  It  was 
raised.  Griffith  v.  Railroad  Co.,  100  Kan. 
500,  504,  505,  164  Pac.  1094;  Id..  245  U.  S. 
65S,  88  Sup.  Ot  12.  62  L.  Bd.  532.  Tbe  plain- 
tiff who  was  working  at  the  ottier  end  of  the 
truss  which  was  about  19  feet  long  was  with- 
out fault,  nor  did  he  assume  any  such  unusu- 
al risk  as  tbe  one  which  injured  hlnr.  Tt^ 
amount  of  the  Judgment,  while  large,  is  not 
complained  of. 

Tbe  record  ccmtalns  no  error  and  tta  Judg- 
ment is  affirmed. 

All  tbe  Justices  aaenrrtog. 
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(Stq>T«me  Court  ot  Idaho.    V^.  iSB,  1921.) 

CriHiMi  law  «E9»I0M,  lOSKIf)— Fallm  to 
•ava  asoe^ton  U  tfoalal  at  aaw  trial  aaa- 
•titataa  walvar;  okJaollOM  auMt  ba  p reaavt- 
ad  la  few  of  oxoaptloBa. 

Where  an  exception  U  not  taken  and  saved 
■t  tbe  time  an  wder  overruliDg  a  motion  (or 
m  new  trial  ia  made,  or  if  the  objection  to  the 
order  is  not  properl;  presented  In  the  record 
hj  Ull  of  exceptions,  the  objections  are  waired 
and  wiH  not  be  considered  on  appeal. 

Appeal  from  District  Court,  Boise  C0UI1I7; 
Chaa.  P.  McCarthy,  Jndge. 

Femdik  Sublsaretta  was  omTlcted  ot  berd- 
Ing  sheep  on  a  cattle  range  previously  occu- 
pied, and  ttaok  a  doital  ot  a  new  trial  t^e  ap- 
Diamiaeed. 
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waiTod  and  will  not  be  considered  on  appeal. 

a  S.  tt  M06,  9010;  State  r.  Smith,  4  IdahOk 
T88,  44  Pas.  SIM;  Btete  t.  Smith,  5  Idaho. 
2M,  48  Pee.  lOeO;  State  t.  Uagnlre,  81  Idaho, 
24.  169  Pac  175;  State  ▼.  Park,  81  Idaho^ 
6»4,m  Pac.81S;  State  r.  Crawford,  82  Ida- 
ho^ 165. 179  Pac  511;  State  t.  Ray,  82  Idaho, 
888v  182  Pac  867;  State  t.  Mnahraw,  32  Ida- 
ho. 662,  186  Pac.  1076. 

The  motion  to  diyr»<yt  the  aiK)eal  from  the 
order  denying  appellant's  motion  for  a  new 
trial  is  sustained. 

BIOB.  a  J.,  and  DVNN  and  LBB.  JJ.,  cour 
car. 

McCarthy,  J.,  being  dlsQuaUfled.  did  not 
ait  at  tbe  heuing  add  took  no  part  In  tbe 


Claude  W.  Gibson,  of  Bolae,  for  appellant. 
Hon.  R(Q-  L.  Black,  Atty.  Gen.,  and  James 
L.  Boone,  Aast  Atty.  Qen.,  for  the  State. 

BTJDGE,  J.  On  April  17,  1916,  appellant 
was  diarged  in  the  Justice's  court  of  Horse- 
shoe Bend  precinct  .with  willfully,  unlawfully, 
knowingly,  and  intentlonaUy  herding,  graz- 
ing, and  pasturing  sheep  In  his  charge  on  pub- 
lic domain  occupied  as  a  cattle  range,  and 
usually  occupied  by  one  George  Cartwrlght, 
a  cattle  grower,'  as  a  spring,  sommer,  and 
winter  range  for  cattle. 
'  From  a  judgment  of  conviction  in  the  jus- 
tice's court,  ai^dlant  appealed  to  the  dis- 
trict court  of  the  Third  Judicial  district,  on 
April  27,  1016,  where,  upon  a  trial  de  novo, 
he  was  again  convicted  and  sentenced  on  Oc- 
tober 26,  mti,  to  pay  a  fine  and  costs.  Ap- 
pellant Bled  a  notice  of  motiwi  and  an  appH- 
cation  fbr  a  new  trial  on  December  12,  1016. 
The  motion  for  new  trial  was  overruled  on 
Jaly  30, 1017.  On  Angost  22, 1017,  an  appeal 
was  taken  both  from  the  judgment  and  from 
the  order  denying  the  motion  for  new  trial. 

BeapondMit  moved  to  dismiss  the  appeal 
from  tJie  Judgment,  and  It  was  conceded  up- 
on oral  aiifument  that  the  appeal  from  the 
Jndgment  must  be  dlnmlaeed,  for  the  reason 
that  it  waa  not  taken  wUhln  the  time  limited 
by  C.  S.  I  0070: 

Tbe  record  doea  not  show  that  an  excep- 
tion was  taken  to  tbe  order  of  the  court  over- 
ruling a{^llanf 8  motlm  for  new  trial,  and 
no  exception  was  saved  or  settled  in  a  bill  of 
exceptions,  for  whl(^  reasons  reapondoit 
moved  to  strike  from  the  flies  the  purported 
transcript  on  appeal  from  said  order  and  to 
dismlaa  the  appeal  therefrom. 

Where  an  exception  la  not  taken  and  aar- 
ed  at  fb»  time  an  ordmr  overruling  a  motion 
for  a  new  trial  is  made',  or  if  the  objectton  to 
tbe  order  Is  not  pn^erly  presented  In  the 
record  by  WX  ot  exceptlona.  the  objection  la 


WRIGHT  et  al.  v.  ATWOOD  at  al. 
(Na.  8240.) 

(Sopreme  Ooart  of  Idaho.  Vtib.  26,  1021.} 

t.  Partition  «s>84--Dlstriot  eoart  has  ao  Jaris- 
dlction  to  award  ooaipaaaatloa  la  parMtloa 
agalast  minor,  nnless  his  persoaal  property 
taflleleat. 

ITnder  the  provisions  of  C.  8.  |  7016,>  tbe 
district  court  is  without  Jnrisdictlon  to  award 
compensation  in  a  partition  suit  against  a 
minor,  nnleas  It  affirmatively  appears  that 
such  minor  has  personal  property  sufficient  for 
that  purpose. 

2.  Gaardlaa  .  and  ward  ^a»4S ' .  Partltloa  «=s> 
64— Mor^ape  by  gaardlan  seeuriag  oompen'* 
aatioB  awarded  a«alatt  rnlaer  la  partltloa 
void,  and  decree  anthorlzlnB  aiertBaga  may 
be  oollateralty  attacked, 

A  mortgage,  given  by  a  gaardlan  for  Us 
ward  to  secure  compensation  awarded  against 
audi  minor  in  a  partition  suit,  is  void,  and  tbe 
decree  anthoridng  Its  exccutlm  may  l>e  eoi- 
latertfly  attacked  in  an  action  to  foredose  aaeb 

3.  Gaanflan  aal  wartf  «C9949— Ceert  oaaatt  ai- 
tborbe  flavdlaB  to  aiertaata  ward'a  pre^ 
arty  la  abaeaoe.  of  statate. 

In  the  abanice  iA  statutory  anthority,  a 
oonrt  is  without  power  to  direct  or  authociae 
a  guardian  to  mortgage  hia  ward's  proper^. 

4.  Jodgnnat  i|u.  1  IBO-^adgwt  la  oxeoaa  of 
power  oaaforred  ^  atatata  may  be  eollat- 
erally  attaofcad. 

Tbe  Judgment  of  a  court  of  general  Jorls- 

dictiMH  may  be  collaterally  attacked  when  such 
court  has  exceeded  the  power  conferred  upon 
it  by  statute,  although  it  may  have  had  juria- 
diction  of  the  subject-matter  and  of  tbe  partiea 

to  the  suit. 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  7udge. 

Action  by  R.  B.  Wright,  as  guardian  of  Joe- 
^b  Albert  Rankin  and  othw^  ndnora,  and 


«s»For  other  "asM  bm  same  tople  and  KBT-HUlCBaiR  la  sll  Ksy-Nombsred  Dlieats  aad  Xadsxes 
186P.-40 
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another,  against  A.  A.  Atwood,  aa  goanUan 
of  Donald  Theodore  Atwood,  formerly  James 
Bdgar  Rankin,  and  another,  to  fOredoae  a 
mortgage.   From  a  judgment  of  dlsmiasal, 

plaintMft  appeal.  A£9rmed. 

J.  L.  Nlday  and  J.  J.  Blabe,  both  of  Boise, 
for  appellants. 

Ira  B.  Barber  and  W.  H.  Daviscm,  both  of 
Boise,  for  respondents. 

LEE,  3.   This  Is  an  action  brought  hy  R.  j 
B.  Wright  as  guardian  of  the  persons  and  es- 
tates of  Joseph  Albert,  John  WlUiani,  Floyd  j 
Craig,  and  Margaret  Ruth  Rankin,  minors,  i 
and  Florence   Ethel   Rankin,   now   Riley,  [ 
against  A.  A.  Atwood,  as  guardian  of  the  es- 
tate of  Donald  Theodore  Atwood,  formerly  ! 
James  Edgar  Rankin,  a  minor,  and  said  Dod-  | 
aid  Theodore  Atwood,  a  minor,  to  foreclose 
a  mortgage  given  by  respondent  A.  A.  Atwood, 
aa  guardian  of  said  Donald  Theodore  Atwood, 
for  compensation  on  account  of  Inequality  in 
partial  partition  of  property  owned  by  said 
Rankins,  who  are  all  heirs  at  law  of  J.  E. 
Rankin,  deceased. 

The  complaint  In  foreclosure  sets  forth,  as 
part  of  such  complaint,  the  i;ecord  of  the  par- 
tition suit,  and  shows  that  Donald  Theodore 
Atwuod,  formerly  known  as  James  EM  gar 
Rankin,  by  his  guardian,  A.  A.  Atwood,  filed 
a  petition  In  the  district  court  of  the  Third 
Judicial  district  of  the  state  of  Idaho,  in  and 
for  Ada  county,  for  the  partition,  or  sale  If 
partition  could  not  be  had,  of  lands  held  by 
him  In  common  with  his  said  brothers  and 
sisters.  By  stipulation  of  all  parties  to  eaid 
partition  suit,  the  partition  of  the  property 
was  agreed  upon,  and  the  court  entered  an 
interlocutory  decree  In  conformity  therewith, 
and  appointed  a  referee.  Upon  the  report  of 
such  referee,  the  court  decreed  a  partiti(Hi  In 
accordance  with  such  stipulation  and  report, 
and  ordered  the  respondent  A.  A.  Atwood,  as 
guardian  of  said  minor  Donald  Theodore  At- 
wood, to  execute  and  deliver  to  R.  B.  Wright, 
as  guardian  of  the  appellant  minor  heirs,  and 
to  norence  BQiel  Rankin,  who  was  then  of 
age,  a  promissory  note  for  the  sum  of  $1,066.- 
80,  the  balance  found  due  appellants  ca  ac- 
count of  the  inequality  in  partition,  and  di- 
rected said  guardian  to  secure  said  sum  a. 
mortgage  on  the  property  so  partitioned  to 
hla  said  nard.  Donald  fHwodore  Atwood. 
This  note  and  mor^ge  not  being  paid  at 
maturity,  thUi  action  to  foreclose  the  same 
was  commenced  by  the  appellants,  wbo  set 
out  In  their  complaint  all  of  the  foregoing 
facts,  and  prayed  Judgment  for  said  princi- 
pal indebtedness,  iuter^t  according  to  the 
terms  of  the  note,  $250  attorney's  fees,  that 
the  usual  order  of  sale  of  the  mortgaged 
premises  be  made,  and  that  app^lants  have 
Judgment  against  respondents  for  any  de- 
ficiency after  applying  the  proceeds  of  such 
sale  to  the  Indebtedness  fonnd  due. 

Befipondentat  anawered.  and  In  efCect  admit' 


ted  the  facts  ideaded,  but  alleged  that  the 
court  was  without  Jnrteflli^oii  to  decree  the 
execatlon  of  the  mortgage  sought  to  be  fore- 
closed, and  that  It  was  void :  First,  because 
the  district  oourt  In  the  partition  suit  coold 
not,  undo-  tlie  provWona  of  C.  8.  I  7016,  de- 
cree oompensatlon  for  inequality  against  thO 
estate  of  a  minor,  unless  It  afflrmati¥e1y  ap- 
peared that  sudi  infant  had  pstrsonal  ]»Y)p- 
erty  snffldait  to  pay  the  same,  and  that  Ids 
Interest  would  be  prmnoted  thereby,  and  al- 
leged that  said  Infant  had  no  personal  pn^ 
erty  of  any  kind  whatsoever  out  of  which  to 
pay  said  compensation;  second,  that  said 
mortgage  was  void  because  the  court  was 
without  Jurisdiction  to  direct  the  guardian 
of  a  minor  to  mortgage  his  ward's  real  es- 
tate, In  the  absrace  of  a  atatnte  authorising 
such  action.  Then  follows  an  offer  that  all 
proceedings  In  the  partition  suit  might  be  re- 
opened,  and  that  such  property  m^ht  be  eq- 
uitably and  Justly  apportioned  among  the 
several  heirs.  Respondents  demurred  to  the 
complaint  In  foreclosure,  generally  and  8p&- 
dally,  the  s^iecial  grounds  being  that  it  ap- 
peared on  the  face  of  the  ounplalnt  that  the 
mortgage  and  note  secured  ther^y  .were  void 
and  without  efTect.  The  trial  court  sustain- 
ed this  demurrer,  and  dismissed  the  action, 
from  which  Judgmait  this  appeal  is  taken. 

Appellants  make  two  assignments  of  error : 
First,  that  the  court  erred  in  sustaining  re- 
indents'  demurrer  to  the  complaint,  and 
in  dismissing  said  action ;  secondly,  in  fall- 
ing to  decree  a  foreclosure  of  said  mortgage, 
as  prayed  for  In  the  complaint 

[1]  Appellants  contend  that  the  district 
court  having  liad  Jurisdiction  in  the  partition 
suit  of  the  subject-matter  and  of  the  parties, 
its  decree  cannot  be  collaterally  attacked: 
and  that  the  defense  to  this  s^it  In  foredo- 
snre  is  a  collateral  attack  upon  the  Judgment 
in  the  partition  suit  That  the  court  In  the 
partition  suit  had  Juriadlctim  <tf  the  subject- 
matter  and  of  the  parties  is  not  controverted 
by  respondents.  The  validity  of  ttie  note 
and  mortgage  given  by  respondent  Atwood. 
as  guardian.  Is  not  dullenged  on  the  ground 
that  the  court  In  tJie  partition  suit  was  with- 
out Jurtedlction  to  enter  a  valid  decree  In  par- 
tition, but  on  the  ground  that  the  court  en- 
tered a  decree  In  violatlcm  of  the  provlslCMis 
<^  a  a  i  7016.  iHiiCh  reads: 

"When  it  appears  that  partitioQ  cannot  be 
made  equal  between  the  parties,  according  to 
their  respective  rignts,  without  preji^ce  to 
the  rights  and  Interests  of  some  of  Uiem,  and 
a  partition  be  ordered,  the  court  may  adjudge 
compensation  to  be  made  by  one  party  to  an- 
other «i  accomit  of  the  inequality;  bat  such 
compensation  sball  not  be  required  to  be  made 
to  others  by  owners  unknown,  nor  by  an  infant, 
unless  it  appears  tbarsuch  infant  has  personal 
property  sufficient  for  that  purpose,  and  tluit 
his  interest  will  be  promoted  thereby.  And  In 
all  cases  the  court  has  power  to  moke  compen- 
satory adjustment  between  the  respective  par- 


1 


Digitized  by  Google 


Idabo) 


WBIOHT  T.  ATWOOO 


62T 


t3«s  Mcordlac  to  flia  »rdliiaTy  prindplM  ot 
cqidtr." 

It  Is- not  dalmed  by  <LM;>tilantB  the  in- 
tent Atwood  had  peraonal  pnwty  snffldent 
for  tbe  payment  fllltiiBliieanalityt  Tbecoort 
directed  payioent  ct  oompoumtlon  for  In- 
equality Id  tbe  partition  salt,  and  ordered  re- 
spondent Atwood  to  ezecDte  a  note  eecnred 
by  a  mortgage  <m  Us  ward's  said  pr(q)ert7i 
to.  payment  of  the  compensation  awarded. 

Tbe  decree  not  haying  been  drawn  In  ques- 
tion by  direct  proceedings  to  correct  or  vacate 
the  sam^'  tbe  question  arises  as  to  whether 
decree  Is  t<^  so  that  It  can  be  c^t- 
erally  attacked  in  this  action,  or  merely  wiAdr 
able,  and  binding  npcm  all  parties  thereto  nn- 
tll  Tacated  by  direct  proceedtnga. 

[4]  A  direct  attack  upon  a  judgment  Is  by 
appropriate  proceedings  between  the  parties 
to  it,  seeking  snffldent  cause  to  have  It  an- 
nulled, reversed,  vacated,  m  dedared  veld. 
Pope  V.  Harrison,  84  Tenn.  (16  Lea)  82. 

A  coUateral  attack  is  an  attempt  to  im- 
peach a  decree  In  a  proceeding  not  Instituted 
for  the  express  purpose  of  annulling,  correct- 
ing, or  modifying  tbe  decree  or  enjoining  Its 
execution.  .MorriU  v.  Morrill.  20  Or.  9«,  25 
Pac.  362, 11  U  R.  A  1S5.  23  Am.  St  Rep.  95, 
and  note:  Van  Fleet's  Collateral  Attack,  {  3. 

Judgments  may  be  entered  In  cases  where 
tbe  court  has  undoubted  jurisdiction  over  the 
siibject-matter  and  of  tbe  parties,  yet  never- 
theless may  be  void  because  tbe  court  decid- 
ed some  question  wbicb  It  liad  no  power  to 
decide,  or  granted  some  relief  which  it  bad 
no  power  to  grant  If  a  court  grants  relief 
which  under  no  circumstances  it  has  any  au- 
thority to  grant.  Its  judgment  Is  to  that  ex- 
tent void,  although  It  may  bave  had  jurisdic- 
tion over  the  subject-matter  and  tbe  parties. 
Freeman  on  Judgments  (4th  Ed.)  {  120c,  p. 
IM;  GUe  V.  Wood,  82  Idaho.  752,  188  Pac.  36; 
Bridges  v.  Clay  County  Supervisors,  57  Miss. 
252;  Seamster  v.  BUckstock,  88  Va.  282, -2 
&  E.  86,  ff  Am.  St.  Rep.  262;  AnthtHiy  v. 
Kasey,  83  Ya.  388.  6  S.  E.  176, 5  Am.  St.  Rep. 
277;  Wade  v.  Hancock,  76  Ta.  620;  Fltblan 
V.  Monka^  43  Ma  602. 

When  a  conrt  of  general  jurisdiction  has 
spedal  and  summary  powers  wholly  derived 
fiHHH  statute,  and  not  according  to  the  course 
of  the  common  law,  and  .which  do  not  belong 
to  It  as  ft  court  of  general  jurisdiction,  its 
judgments  are  regarded  and  treated  as  those 
of  courts  of  limited  and  special  Jurisdiction, 
and  everything  necessary  to  give  jurisdic- 
tion most  ai^iear  by  tbe  record;  whUe  ev- 
erythlng  will  be  presumed  to  be  without  ju- 
risdiction whldi  ooes  not  appear  by  the  rec- 
ord to  be  within  it.  Morse  v.  Presby,  6  Fost 
(25  N.  H.)  802. 

The  extent  and  nature  of  a  power  depend 
upon  t3ie  terms  in  which  it  is  conferred,  and 
it  will  not  be  enlarged  because  exerdsed  by 
courts  dotbed  with  general  Jurisdiction; 


and  a  Jndgmienf  by  a  ttfbonal  wltboat  anOuno 
ity,  or  whkih  exceeds  or  lies  beyond  ItB  -ao- 
th«l^,  Is  necessarily  void,  and  may  be 
tauKn  to  -be  so  In  collateral  pvocdedii^  ev^ 
though  it  be  a  court  vt  goieral  jortadictlon^ 
became  no  authority  d^ved  from  tbe  law 
can  transcend  the  source  from  whace  it 
came;  and  the  principle  that  a  limited  nth 
thority  must  appear  to  have  be^  strictly  ccn- 
strued,  even  when  tbe  acts  of  a  superior  court, 
are  In  question.  Is  well  settled.  Richardson 
V.  Seaver's  Adm'r,  81  Va.  269,  4  S.  E.  712; 
Baton  v.  Badger,  83  N.  H.  228;  Ransom  t. 
Wmiaras.  2  Wall.  813,  17  L.  Ed.  808;  The 
Mary.  0  Oranch,  126,  3  L.  Ed.  678. 

But  even  If  It  were  conceded  that  the 
court's  decree  in  the  partition  suit  directing 
compensation  on  account  of  Inequality  could 
not  be  attacked  collaterally,  tbe  court  was 
without  authority  to  direct  or_  authorize  the 
guardian  to  mortgage  the  property  of  his 
ward.  The  courts  quite  generally  agree  that 
in  the  absence  of  statute  authorizing  such 
proceedings  a  guardian  has  no  power  to  mort- 
gage tbe  ward's  real  estate.  21  Cyc.  84;  12 
R.  a  L.  S  26.  p.  1127;  and  section  40.  p.  1145; 
Andras  V.  Blazzerd,  23  Utah,  233,  63  -Pac. 
888,  54  L.  R..  A.  354;  Logan  Planing  MIU  Co. 
V.  Aldredge,  63  W.  Va.  660.  60  S.  B.  783,  15 
L.  R.  A.  (N.  S.)  1159,  129  Am.  St.  Rep.  1035. 
15  Ann.  Cas.  1087;  notes,  48  Am.  St.  Bep. 
665.  and  89  Am.  St  Rep.  314. 

[2,  S]  If  the  power  to  mortgage  bis  ward's 
estate  has  been  given  to  a  guardian,  it  must 
be  plainly  and  unequivocally  conferi^d,  ei- 
ther in  express  terms  or  by  necessary  Impli- 
catl<Hi  frwn  powers  actually  conferred,  and 
It  is  limited  to  the  purpose  expressed  in  the 
statute,  and  must  be  exercised  in  the  exact 
manner  prescribed  therein.  12  R.  C.  L.  $  40, 
p.  1145 ;  Trutch  v.  Bunnell,  11  Or.  58,  4  Pac. 
588, 60  Am.  Rep.  456 ;  Capen  v.  Garrison,  193 
Mo.  S8S,  92  &  W.  368,  5  B.  A  (N.  8.)  888, 
and  note. 

Respondents,  In  their  answer' In  this  action, 
offer  that  tbe  Judgment  of  partition  and  all 
proceedings  In  the  action  may  be  reopoied; 
that  partlUcm  of  said  pn^rty  may  be  made 
among  Qie  parties  thereto,  and  that  such 
property  may  be  equitably  and  justly  appor- 
tioned among  tbe  parties  entitled  to  tbe  same. 
On  this  appeal,  counsel  for  both  parties  bava 
submitted  with  th^r  briefs  what  puntoits  1» 
be  an  agreement  between  them,  based  upon 
and  in  accord  with  tbe  (dTer  made  in  reorand- 
enUf  answer,  ^nila  agreement  between  coun- 
sel suggests  two  possible  courses  of  action 
which  might  be  taten,  etttier  of  whidi  would, 
if  carried  out.  in  tbelr  Jndgment  result  In  an 
equitable  disposltioa  of  tlie  whole  matter  la 
nmtroversy.  But  we  are  of  tbe  opinl<m  that 
this  does  not  present  any  question  which  can 
properly  be  determined  oa  thla  an>eal,  and 
that  upm  tbe  record  beftire  na  tbe  Jadgment 
of  the  }(met  court,  snstainbig  the  denmrrw 
to  the  complaint  in  Uiis  action  and  dismissing 
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the  aame,  most  be  aiBnned,  and  It  Is  so  or- 

BIOB,  a.  J.,  and  BUDGl^  UcOABTHS,  ukfl 
DDMN,  JJ^  ooucnr. 


*.  STATE  r.  CATUN. 

<Sapreme  Goiiit  of  Idaho.  Tab.  24*  1921.) 

Aalmali  iQ=:>50(t)-^tatutory  requlremait  mut 
b«  complied  witb  In  creating  herd  district. 

A  herd  district  cannot  be  legallf  created  in 
this  state  without  enbstantial  compliance  with 
all  the  Btatutor7  requirements  governing  such 
creation,  and  the  fact  of  Buch  compliance  should 
afiSrmatiTely  appear  In  the  record  of  the  pro- 
ceedings of  the  board  of  commissioners. 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  DaTls,  Judge. 

T.  O.  GatUn  was  convicted  of  uolawfuHy 
allowing  cattle  to  mn  at  large  In  a  herd  dis- 
trict, and  he  appeals.  Reyersed  and.  remand- 
ed, with  Instructions  to  dismiss. 

Chaa.  BI.  Kalm,  of  Boise,  for  appdlanL 
T.  A.  waiters,  former  Attar*  Gcn*»  of  Cald- 
well, M.  H.  Eustace,  AasL  Atty.  QeoL,  B.  L. 
Blsd^  Atty.  GeiL,  and  J.  !«.  Bood€^  Ant. 
Atty.  Gen.,  for  the  State 

DUNN,  J.  The  defendant  was  tried  In  the 
district  court  of  Ada  county  on  the  <^rge 
of  unlawfully  allowing  cattle  owned  by  him 
to  run  at  lai^e  within  a  lawfully  created 
herd  district  in  said  county.  He  was  con- 
victed and  Judgment  entered  requiring  him  to 
pay  a  fine  of  f  100,  with  costs  of  prosecution. 
From  this  judgment  tha  defendant  lias  ap- 
pealed. 

Appellant  has  q;>eclfled  numerous  errors, 
but  tha  examination  of  one  will  be  sufficient 
to  dispose  of  this  case. 

Undur  the  complaint  on  which  appellant 
was  tried  it  was  necessary  for  the  state  to 
prove  that  the  herd  district  In  which  the  of- 
fense was  alleged  to  have  been  committed 
was  lawfully  created.  This  the  state  failed 
to  do.  The  law  required  that  there  should 
be  posted  within  the  proposed  district  three 
noticeB  of  the  hearing  which  must  be  held  be- 
fore said  district  could  be  created.  The  tes- 
timony offered  by  the  state  shows  conclusive- 
ly that  no  such  notices  were  posted.  With- 
out these  the  lioard  of  commissioners  had  no 
authority  to  act  on  the  petition  for  the  cre- 
ation at  a  berd  district,  and  no  lawful  dis- 
trict was  created.  Consequently  the  oflCense 
<^rged  against  appellant  could  not  have 
be&i  otHxuoltted  by  him. 

Jnjjgment  reversed  and  tSu^  cause  remand- 


ed to  flte  district  court,  with  butroctlMis  to 
dlsmlas  the  action. 

BICE,  a  J.,  and  UisOASTBZ  and  LBB, 
JJ.,  concur. 

BUDOB,  J.,  did  not  hear  the  argamait  nor 
take  part  In  tha  dedidon  of  tUa  caaa 


HOLTER  V.  HAUSER  at  aL  <N*.  2988.) 

(Supreme  Court  of  Idaho.   Feb.  7,  ISfiL) 

1.  CorporatioRs  «s>«30(6}— Osfaaft  jsdgMeat, 
entered  on  notion  of  attorney  reprassntlng 
oorporatlon  whose  charter  has  sxplred,  void. 

A  default  and  default  judgment,  entered  on 
the  motion  of  on  attorney  representing  a  cor- 
poration whose  corporate  charter  has  expired, 

are  null  and  void. 

2.  X^orporatloss  «»630(V2>— Corporation  sao- 
oeedlng  defsnot  corporation  oanaot  ooatlnae 
actions  in  absence  of  court  order. 

A  new  corporation,  which  claims  to  have 
succeeded  to  the  interests  of  a  defunct  cor- 
poration, has  no  right  to  continne  the  action, 
in  the  absence  of  an  order  of  the  court  idlow^ 
ing  it  to  do  so. 

3.  Appe^  and  error  <^792— Appeal  la  aame 
of  defunct  corporation  without  pernilssiofi, 
dismissed  on  court's  own  motion. 

An  attempted  appeal  In  the  name  of  a  de- 
funct corporation,  no  order  having  been  made 
allowing  the  new  corporation  to  continne  the 
Activn,  eonfera  no  jorisActUm  on  this  court, 
and  should  be  dismissed  on  the  court's  own 
motion. 

Appeal  from  District  Cburt,  Adams  Covn- 
ty;  Ed.  L.  Bryan,  Judge. 

Action  A.  M.  Holter  s^lnst  S.  T.  HaoB- 
er  and  others  for  partition.  From  an  order 
setting  aside  defaults,  and  an  Interlocutory 
decree,  entered  on  croes-oomi^alnts,  defend- 
ant American  Mining  Company,  Limited,  ap- 
peals. Appeal  dismissed  on  court's  motion. 

Frank  Harris,  of  Welser,  for  api>ellant 
B.  S.  Varian,  of  Welser.  and  Wood  &  Dris- 
coU,  of  Boise,  for  respondents. 

McCarthy,  J.  February  20,  1902,  A.  M. 
Holter  filed  his  amended  complaint  In  an  ac- 
tion for  partition  of  real  estate.  July  0. 
1903,  defendant  American  Mining  Company, 
Limited,  a  Montana  corporation,  filed  its  an- 
swer and  two  cross-complaints  against  plain- 
tiff Holter  and  defendants  S.  T.  Hanser  and 
Massena  BuUard,  trustees.  June  22,  1904, 
the  attorneys  for  the  American  wininy  Com- 
pany, Limited,  and  W.  £.  Borah,  attorney 
for  Holter,  stipulated  In  writing  that  the 
plaintiff  Holter  and  the  defendants  Ha  user 
and  Bullard,  trustees,  might  plead  to  said 
cross-complaints  at  any  time  within  80  days 
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after  defBddant  and  eroaa-complatMnt  Amer-  mlt  tibem  to 
lean  Mining  Ofunpany,  Timltcrt.  alunild  serve 
upon  tbem  a  wrlttoi  notice  requiring  them 
to  do  «o.  and  ttiat  no  defknlt  Aoidd  be  en- 
tered against  them  until  after  the  eiplratloo 
of  80  days  from  tlie  date  of  sncb  notice. 
Hie  trial  court  arSdently  found  tbat  no  such 
notice  bad  been  aerred,  and  Out  finding  la 
supported  by  tbe  ebowlng.  This  sttpalatitKi 
was  not  filed  until  Noranber  1, 1915,  having 
been  found  in  tbe  papers  of  Hassena  Ballard 
after  Ms  death.  Negotiatioos  for  the  sale  of 
tbe  property  whlcb  would  obviate  Uie  neces- 
alt>  of  a  partition  were  being  carried  on  all 
these  years,  and  it  hK>eara  that  entering  into 
the  stlpulatliHi  of  June  22.  1904,  was  quite 
as  much  to  the  advantage  of  the  croas- 
complainant  American  Mining  Cknupany, 
limited,  as  of  any  of  the  other  parties.  No 
answer  to  tbe  cross-complaints  was  filed 
by  the  plaintiff  Holter  or  by  the  defendants 
Hauser  or  Bnllard.  The  defendant  and  cross- 
CMnplainant  American  Mining  Company, 
Limited,  ceased  to  exist  by  operation  of  law, 
through  the  ex^ratlfm  of  Its  charter,  on  Oc- 
tober 1,  1910.  On  October  3,  1910,  three 
directors  of  tbe  defunct  ctvporatlon  organis- 
ed a  second  corporatloa  tmder  the  Montana 
laws  bearing  the  same  name.  August  81, 
1911,  there  was  filed  with  the  county  record- 
er ot  Adams  county,  Idaho,  an  Instrmnent 
signed  by  these  three  persons,  as  trustees 
and  stockh<Ader8  of  the  old  corporation,  pur- 
porting to  convey  to  the  new  corporation  the 
interests  of  the  defunct  corporation  and  their 
Interests  in  the  property  Involved  In  the  liti- 
gation. On  February  4, 1913,  Frank  Harris, 
Esq^  of  the  firm  of  Harris  &  Smltb,  purport- 
ing to  represent  the  defunct  corporation, 
caused  the  case  to  be  transferred  to  Adams 
coimty,  and  on  tbe  same  day  In  the  same 
capacity  moved  the  district  court  of  Adams 
county  to  enter  defaults  of  the  plainttlf  Hol- 
ter and  defendants  Hauser  and  BuUard  for 
failure  to  answer  the  cross-complalnts  of  the 
defunct  corporation,  and  the  motion  was 
granted.  Hr.  Harris  or  his  firm  had  never 
bera  enta«d  as  attorneys  for  the  defunct 
corporation  during  its  existence.  On  Septem- 
ber  22,  19111,  on  motion  of  Mr.  Harris,  rep- 
resenting  the  defunct  oorporatton,  the  court 
entered  an  Intarlocutory  decree  by  default  on 
tbe  erosMomplaSnts  In  favor  of  the  defunct 
ccnporatltni  and  against  plaintiff  Holter  and 
«roe8-deCendants  Hauser  and  Bnllard.  the 
latter  two  having  died  in  tbe  meantime.  No 
•abstltntloo  of  the  new  corporatlcm  fw  tbe 
defunct  oorpOTatlon,  or  of  tbe  directors  of 
Hie  defunct  corporatUm  as  Its  trustees,  or  of 
the  persoiul  reinrasentatlves  of  Hauser  or 
Bnllard,  was  atfeon^ed. 

On  November  U  1915,  wiOdn  40  days  after 
entry  of  the  Interlocutory  decree,  the  re- 
spondents UeitBtt  B.  T.  Haiser,  Jr.,  Geoige 
B.  HUl,  and  H.  D.  Bauser.  saoved  tbe  court 
to  set  aside  Uie  decree  and  defaults  and  p^ 
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file  anaweiB  to  tbe  cross* 
comptalntB,  and,  with  the  motion  and  afflda- 
Tltn  In  support  ttaersttff  filed  tike  st^iulatlan 
of  June  IB,  1901  Beqiondents  8.  T.  Hauser, 
Jr.,  Genge  H.  HIU,  and  H.  O.  Hauser,  are 
the  lawful  ezecntors  of  the  will  of  S.  T. 
Hauser,  deceased,  and  tbe  Interest  ot  Uas- 
sena  BuUard  bad  passed  to  tbem  as  such 
esecutMB.  AiffU  15.  1016^  after  a  bearing, 
ttie  district  court  made  an  ord&t  setting 
aside  tbe  defaults  and  Intco-locutory  decree, 
and  permitting  these  respondents  to  answer 
tba  cross-complalnts.  From  this  order  an 
appeal  Is  taken  to  this  court  In  the  name  of 
the  American  Mining  Company,  Limited. 

It  does  not  appear  tbat  there  has  ever  been 
a  substitution  of  the  new  corporation  or  of 
the  trustees  of  the  old  corporation.  On  the 
bearing  Edwin  Snow,  Bsq.,  aK>eared,  stating 
that  he  appeared  for  the  successor  In  inter- 
est of  the  old  American  Mining  Company, 
limited,  meaning  evidently  tbe  new  corpora- 
tion. His  name  is  signed  to  the  notice  of 
appeal  with  tbat  of  Harris  ft  Smith,  but  is 
not  on  Ote  briefs. 

The  American  Mining  Company,  Iiimtted. 
which  was  deftodant  and  cross-complainant, 
was  defunct  when  tbe  motion  for  default 
was  made  in  Its  name  and  granted,  and  when 
the,  motion  for  Interlocut(H7  decree  was 
made  In  its  name  and  granted.  There  lias 
never  been  a  substltnttMi  of  Its  directors 
as  trustees,  nor  of  the  new  corporation  which 
clslms  to  have  succseded  to  Its  Interests.  C. 
S.  {  6602,  provldee  as  follows: 

"An  action  or  proceediog  does  not  abate  by 
the  death  or  any  disability  of  ■  party,  or  by  the 
transfer  of  any  Interest  therein,  If  tiie  caase  of 
action  or  proceeding  aarviTc  or  'cootlDae.  In 
case  of  the  death  or  tmy  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action 
or  proceeding  to  b«  continued  by  or  against 
his  rspresentetlTe  or  successor  In  Inter- 
est •  • 

[1,  2]  Appellanl^i  counsel  claims  that  un- 
der this  section  the  action  could  c<mtlnue 
in  the  name  of  the  defunct  corporation  and 
for  tbe  btmeflt  of  tbe  new  ccnporatlon  with- 
out a  substltutlou.  But  tbe  statute  does 
not  say  so.  It  says  an  aetton  does  not  abate 
if  tbe  cause  of  action  snrvlve&  This  does 
not  mean  that  another  party  who  claims  to 
be  the  successor  of  tiie  dec^ued  or  disabled 
party  can  Invoke  further  actloa  on  tbe  part 
of  the  court  without  a  substitution.  On  the 
contraiT,  the  stetute  says  tbe  court  <»  mo* 
tton  may  allow  the  action  to  be  continued 
by  or  ai^lnst  a  representetive  or  suooessor 
In  Interest  No  motion  or  order  was  made 
Inviriclng  tills  power  of  the  court.  No  ord« 
has  ever  been  made  permitting  the  new  cor- 
poratism to  continue  the  action  as  the  rejnre- 
seidxitive  of  tbe  defunct  ena  On  tbe  contra- 
ry, Mr.  Harris  assumed  to  represent  tbe 
defunct  corporati(Hi  which  had  ne  standing 
before  tbe  court  or  In  law,   For  these  rea- 
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sons  ftM  (wder  aiterli^  tbe  deftiiilti,  and  tiie 
Interlocutory  Judgment,  were  botb  null  and 

TOld. 

[3]  Since  the  original  corporation'  1b  de- 
fanct.  and  no  order  of  ttie  court  bas  ever 
been  made  allowing  tbe  action  to  be  canflnii< 
ed  by  the  new  corporati<»  wUdi  Claims 
to  have  succeeded  to  Its  interests,  there 
Is  no  party  before  the  court  c<nnpetent 
to'  take  an  appeal.  The  attempted  appeal  In 
the  name  of  the  original  corporation  does 
not  confer  jnrigjiction  on  this  court 

The  appeal  should  therefore  he  dismissed 
on  the  court's  own  motion;  and  It  1b  so  or- 
dered. Costs  awarded  to  respondmts. 

AICB,  a  J.,  and  BUDGB.  DUNN,  and  UCB, 
JJ.,  concur. 


FIRST  SAVINGS  BANK  OF  POCATELLO 
V.  SHERMAN  flt  at. 

{Supreme  Coart  of  Idaho.    Dec.  20,  1&20.) 

1.  Chattel  Mortgages  «=»292(l) —Prematura 
foreelossre  aid  lale  oonatltutea  coaverslon. 

Where  the  mortsagee  in  a  chattel  mort- 
gage forecloses  snch  mortgage  by  notice  and 
■ale  before  the  debt  is  doe,  it  la  a  conTeraioo 
of  the  mortgaged  property. 

2.  Judgment  ^106(8)  —  Pleading  «=s>4  — Set- 
off and  ooonterclalm  ^=>29{l)  —  Chattrt 
nortgagor's  cause  of  action  for  oonversloa 
held  "coHnterdaln"  though  dswnlBated  a 
erosa-eom plaint,  utf  deemed  controverted, 
^reventlsg  default. 

Where  a  note  la  secured  by  a  chattel  mort- 
gage, which  16  foreclosed  by  the  mortgagee  hy 
summary  proceedings  by  notice  and  sale  before 
tbe  note  is  due,  and  the  amount  received  at 
tbe  foreclosure  sale  is  indorsed  on  the  note, 
and  suit  is  brought  by  the  mortgagee  to  re- 
cover the  balsDce  due  on  tbe  note  from  the 
mortgagors,  a  cause  of  action  arising  out  of 
the  conversion  of  tbe  mortgaged  cbattels  by 
such  wrongful  foreclosure  ie  a  counterclaim, 
though  denominated  a  crosa-complaiDt,  and  is 
deemed  controverted  under  C.  S.  S  6717. 

^d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Counter- 
claim.] 

3.  Pleading  ®=34— Character  of  pleading  deter- 
mined from  nature  and  substance. 

The  character  of  a  pleading  is  to  be  deter- 
mined from  the  nature  and  substance  <tf  the 
facts  therein  alleged,  and  not  from  what  the 
pleader  may  have  called  it. 

Appeal  frmn  District  Coart,  Fremont  Coun- 
ty ;  James  G.  Gwlnn,  Ju^e. 

Action  by  the  First  Savings  Bank  of  Poca- 
tello  against  Sina  E.  Sherman  and  another. 
From  an  or^  setting  aside  plaintlff'B  de- 
ftnlt  and  vacatUig  a  Jndgment  -ftw  defend- 
ants on  tlielr  crosa^complalnt,  deftedants  ap- 
peal. Affirmed. 


B.  H.  Miller  and  W.  A.  Bldca,  btfOi  of  Bex- 
burg,  Aw  ^^teUants. 

Geo.  A.  Lowe^  at  St  Anaanr,  and  Mc- 
DougaU  A  JTonea^  at  Focatdlo,  tor  zespond- 
ent: 

REDDOOH,  District  Judge.  This  action 
was  commenced  by  respondent  upon  a  prcHOis- 
sory  note  to  recover  the  sum  of  $3,809.80, 
with  Interest,  attorney's  fees,  and  costs.  Hie 
note  was  executed  for  the  sum  of  $5,000,  se- 
cured by  (^ttel  nmrtgage  whtdi  had  been  re- 
duced to  tbe  above  amount  by  a  summary 
foreclosure  of  said  mortgage,  by  notice  dnd 
sale.  Appellants*  answer  contained  a  furtha* 
and  separate  answer  and  a  cross-complaint 
The  time  for  answering  the  croas-complalnt 
having  expired,  and  no  answer  or  demurrer 
thereto  having  been  filed,  respondent's  de- 
fault was  altered,  and  appellants  submitted 
proof  and  obtained  judgment  in  the  sum  of 
$12,740.00  and  coats.  On  August  2S,  1»19, 
an  execution  was  issued  upon  tliis  Judgment 
directed  to  the  sheriff  of  Bannock  county. 
On  August  26,  1819,  levy  was  made  upon  re- 
spondent's property,  and  tbe  sheriff  was  giv- 
en a  draft  by  respmdent  for  the  full  amoont 
of  the  Judgment,  including  his  fees  and  com- 
mission.  On  August  90, 1919,  rewondent  filed 
its  motion  to  set  aside  the  default  and  vacate 
the  Judgment  upon  tlie  ground  of  mistake,  in- 
advertoioe,  surprise,  and  excusable  neglect, 
and  also  that  no  cross-complaint  was  ever  pre- 
pared, served,  or  Bled  which  would  warrant 
the  entering  of  a  default;  that  same  does  not 
state  facts  sufficient  to  constitute  a  cauae  of 
action,  and  that  tbe  allegations  thereof  were 
deemed  controverted  by  the  statutes  of  this 
state.  On  September  3, 1919,  marginal  aatia- 
factl<m  of  the  Judgment  was  entered.  After  a 
hearing  on  said  motion,  the  court  denied  same 
upon  the  ground  of  mistake,  inadvertence, 
surprise,  and  excusable  neglect,  but  sustain- 
ed said  motion  on  the  ground  "that  said  cross- 
complaint  Is  insufficiently  set  out  and  idead- 
ed  and  on  no  otlier  ground  and  for  no  other 
reason."  From  that  part  of  the  order  grant- 
ing the  motion  to  set  aside  tbe  default  and 
vacate  the  Judgment,  this  appeal  is  prose- 
cuted. 

Appellants  assign  as  error  the  action  of 
the  court  In  granting  said  motion  on  the 
ground  above  epedfled. 

Appellants,  In  thrtr  answer,  denied  liabili- 
ty on  the  note,  and  set  up  way  of  a  furtber 
and  separate  defense  that  tiiey  were  not  lb 
default  In  payment  of  interest;  that  the  affi- 
davit upon  which  the  fiH%do8ure  of  ttie  mort- 
gage was  based  was  false  and  Cravdulatt  In 
alleging  they  bad  defaulted  In  Oie  payment  of 
Interest ;  tbat  Hie  debt  secured  by  the  mort- 
gage was  not  in  fact  due.  and  respondent  Iwd 
no  right  to  so  declare,  and  that  by  said  fore- 
closure they  were  unlawfully  deprived  of 
their  property  to  their  damage  In  tbe  sum  of 
$12,740.  The  cross-complaint,  after  alleging 
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the  corponte  diaracter  of  Qie  raq;MiDdait  on 
InfOTmatlOD  and  belief,  aO^Eed: 

"That  defendants  hereby  adopt,  reiterate, 
and  make  a  part  of  this  croBs-compIaint  para- 
KxtV)hB  nambered  1,  2,  3,  4,  5,  6,  7,  and  6  of 
the  forgoing  and  herennto  attached  forthar 
and  Mparat*  uawer  and  defense  of  theac  de- 


An  examtaiatlra  discloses  tltat  the  office  and 
foDcUon  of  a  <*oimterdalii}  la  wdl  deflnedt 
and  it  Is  not  opticmal  with  the  pleader  to 
plead  a  cross-complaint  where,  by  the  terms 
of  the  statute,  it  is,  In  truth  and  In  fact,  a 
coon ter claim,  In  passing  upon  the  nature 
and  <jiaiacter  of  the  pleading,  we  must  as< 


feodanta,  and  mate  the  aame  paragraphs  nam-  :  snme  that  ite  allegations  are  true. 


bered  2,  S,  4,  5,  6,  7,  8,  and  0,  respectiTftly, 
of  tUs  cross-complaint,  as  fully  as  if  the  aame 
were  set  oat  verbatim  herein." 

And  this  is  followed  by  a  prayer  that  re- 
spondent take  nothing' by  Its  action,  and  that 
appellants  have  Judgment  for  the  sum  abore 
xdentioned. 

Appellants  urge  that  if  the  cross-compIalnt 
was  defective  or  lnsu£Bclent  in  manner  and 
form.  In  the  absence,  of  a  timely  objection  by 
demurrer  or  motion.  It  is  now  too  late  to  raise 
such  question.  Bespondent  contends  that  the 
cross-complaint  is.  In  fact,  no  pleading  at  all ; 
does  not  state  a  cause  of  action ;  is  in  its  le- 
gal effect  a  counterclaim  and  deenred  denied 
under  C.  S.  |  6717,  and  gave  the  court  no  Ju- 
risdiction to  enter  default  or  render  Judg- 
ment.  We  are  called  upon  to  determine  the 
legal  effect  of  the  pleading  den<milnated  a 
"croas-complaint."  If,  as  a  matter  of  law, 
It  is  a  counterclaim,  it  was  deemed  doiied, 
and  no  default  could  be  entered  or  Judgment 
rendered  without  a  trial  upon  the  merits.  A 
reference  to  the  statutes  Is  necessary  to  de- 
termine this  question.  C.  8.  |  66M,  so  tnr  as 
material,  provides: 

"Tht  answer  of  the  defendant  shall  contain: 
"2.  A  statement  of  any  new  matter  conatitut- 
ing  a  defense  or  counterclaim." 

G.  S.  I  669B,  BO  far  as  material,  provides: 

"The  counterclaim  mentioned  in  the  last  sec- 
tion must  be  one  exiating  in  favor  of  a  defend- 
ant and  against  a  plaintiff  between  whom  a  sev* 
eral  Jndgment  might  be  had  in  the  aetloD,  and 
arisinB  oat  of  one  ot  the  (ollowiag  caoses  of 
aetiw: 

"1.  A  cause  ot  action  ari^c  out  of  the  trans- 
action set  forth  in  the  complaint  as  the  founda- 
tion of  tiie  plaintiffs  claim,  or  connected  with 
the  sabject  of  the  action." 

C.  S.  {  6696.  is  as  follows: 

"If  the  defendant  omit  to  set  up  a  eounter- 
daim  in  the  cases  mentioned  in  the  first  sub- 
division of  the  last  section,  neither  he  nor  bis 
asngnee  can  afterwards  maintain  an  action 
against  the  plaintlfF  therefor." 

In  O,  S.  {  6717,  It  Is  provided: 

"The  statement  of  any  new  matter  in  the 
answer,  in  avoidance  or  conBtltnting  a  defense 
or  counterclaim,  mast,  on  the  trial,  be  deemed 
coDtroverted  by  the  opposite  part?" 

And  C.  8. 1  6897,  provides: 

"If  a  counterdaim,  established  at  the  trial, 
exceed  tiic  plaintiff's  demand,  Jndgment  for  the 
defendant  noat  be  given  -fos  ths  aaceBa. 


[1]  The  farther  and  separate  answer  ot  ap- 
pellants, which  was  adopted  by  reference  into 
a  cross-complaint,  alleged  a  sale  of  the  mort- 
gaged property,  which  was  glrai  to  secure 
the  note  sued  on,  when  no  legal  right  existed 
authorizing  such  sale.  This  would  ctmstltote 
a  conversion.  11  C.  J.  S  284,  p.  589.  The  re- 
spondent  was  seeking  to  collect  what  it 
claimed  to  be  due  6n  the  note,  after  crediting 
the  amount  received  by  means  of  the  fore- 
closure sale. 

[2]  The  note  was  secured  by  a  chattel  mort- 
gage, which,  according  to  appellants*  conten- 
tion, was  Illegally  foreclosed,  and  the  ques- 
tion arises  whether  this  did  not  give  appel- 
lants a  right  of  action  arising  ont  of  the 
transactton  set  forth  In  the  complaint  as  the 
foundation  of  the  plaintlfTs  claim,  or  connect- 
ed with  tile  subject  of  the  acUon.  We  think 
it  did.  It  was  defttislve  matter,  which  tend- 
ed to  reduce  the  amount  of  respondent's 
claim.  We  do  not  think  appellants  coold 
have  omitted  to  plead  the  conversion  ot  their 
property  as  against  reep<mdent'8  claim  on  the 
note,  and  thereafter  maintain  an  action 
against  reqiondent  therefor,  and,  if  this  be 
so,  it  was  clearly  a  counterclaim.  The  word 
"transaction,"  as  used  In  sectkHi  6686,  subd. 
1,  supra,  la  broad  and  oomprehensiva.  8 
Words  and  Phrases,  First  Series,  p.  7060;  4 
Words  and  Phrases,  Second  Series,  p.  971. 
Tbe  conversUm  of  Gie  mortgaged  chattels  by 
the  mratgagee  Is  a  proper  matter  of  counter- 
claim by  the  mortgagor  in  a  suit  by  the  mort- 
gagee uifoa  the  note  which  the  mortgage  was 
glTen  to  aecnie.  Hanson  v.  Sfeogman,  14  N. 
D.  44S,  106  N.  W.  90. 

TtM  matter  pleadM  by  aivtdlanta  waa  a 
redproeal  demand,  existing  In  favor  of  ap- 
pdlants  and  against  req^cmdent.  between 
whom  a  several  Judgment  might  be  had,  and 
if  appellant!  established  the  allegations 
thereof,  they  were  entitled  to  Judgment  for 
any  excess  over  r^ondent'a  dalm,  under 
the  provisions  of  section  6897,  anpra. 

[9]  The  Reading  denominated  a  crosB-com- 
plalnt.  If  a  pleading  it  may  be  called,  states  a 
connterclalm.  It3  (diaracter  Is  to  be  deter- 
mined from  the  nature  and  snbatance  ot  the 
facts  tliereln  allseed,  and  not  fnmi  what  the 
pleader  may  have  called  It.  1C3.%  113,  p. 
09S.  Its  aUegatiou  were  deemed  dmied,  and 
the  court  had  no  Jurisdiction  to  mter  def  anlr 
or  render  Judgment  thereon  without  a  trial 
upon  the  merits. 

The  Older  i^pealed  from  Is  affirmed.  Costs 
axe  awarded  to  xe^ndent. 

MOBGAN,  G.  J.,  and  RIGS,  concnr. 
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ALLEN-WRIGHT  FURNITURE  GO.  «. 
SPOOR.    (No.  3038.) 

(Supreme  Coart  of  Idaho.   Feb.  7,  1921.)  ' 

Bills  and  notes  <9=»352— Condltloial  tsilar  tak- 
ing transfsr  of  note  la  Mrt  paynoit  la  a 
"lioMer  for  value.** 

The  holder  of  a  n^otlable  promlaaory  not^ 
Indorsed  In  blank  and  tranaferred  to  him  In 
dne  coarse  aa  part  payment  on  a  conditional 
sale  note,  ia  a  "bolder  for  value"  and  may  re- 
cover thereon  although  eubaequent  to  ac^iUring 
said  note  he  repossesses  tbe  property  for 
which  the  title  note  was  given. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder 
for  YalneJ 

Ai^al  from  District  Court,  Ada  Ootmty; 
Carl  A.  Davia,  Judge. 

Action  by  the  Allen-Wright  Furniture 
Oompany  against  Jacob  Spoor.^  Judgmrat 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

S.  L.  Tipton,  of  BobKf  for  appellant. 
George  (X  Hnebmer,  of  Dmmett,  tot  re- 
spondent 

UEB,  3.  Respondent,  tHe  Allen-WrU^t 
Furaiture  Oompany,  a  corporation,  brongbt 
this  action  to  reoover  usfoa  two  promlswnry 
notes  executed  by  appellant,  Jacob  Spoor,  to 
the  Ekoplre  Homo  Company,  a  COTporatlfm. 

[Respondent  dalmed  to  have  acquired  tlOe 
to  tboe  notes  fran  tbe  payee,  by  Indorse- 
ment and  dtilvery;  that  It  was  a  bolder  for 
▼alue  in  dne  course ;  and  tbat  no  part  of  said 
notes  bad  been  paid. 

Appellant  by  Us  annnded  answer  admitted 
the  execution  of  the  notes  bnt  alleged  tbat 
tbey  were  given  to  the  DmpAre  Home  Com- 
pany in  part  payment  (or  bcmds  of  said  com- 
pany wbich  he  bad  agreed  to  pun^se  In 
consideration  tbat  boXA  Empire  Home  Com- 
pany would  on  or  about  September  1,  1916, 
loan  appellant  910,000  on  certain  real  es- 
tate security,  and,  not  otherwise ;  that  said 
Empire  Home  Company  bad  neglected  and 
refused  to  make  ap{>eUant  this  loan,  bad  be- 
come insolvent,  bad  fwfelted  Its  cbarter, 
and  was  a  defunct  coxporatlon;  and  tbat 
the  consideration  for  which  said  notes  were 
given  had  wholly  failed. 

The  answer  further  alleges,  upon  Informa- 
tion and  belief,  that  these  facte  were  all 
known  to  respondent  when  it  purchased  tbe 
notes,  and  that  it  was  not  a  boldar  for  value 
In  due  course. 

It  appears  that  the  Empire  Home  Com- 
pany, at  the  time  It  indorsed  Oiese  notes  in 
olank  end  delivered  Qiem  to  vespondoit,  was 
indebted  to  It  on  account  of  certain  furniture 
wbich  it  bad  purchased  and  tot  wbleh  It  bad 
given  in  payment  a  condltlonia  nle  note,  pay- 
able In  numtbly  Inatallmaite,  tbat  certain  at 


these  installmente  were  past  dne^  and  that 
reqxmdent  bad  takoi  these  notes  given  by 
ara»611ant  In  payment  of  past  dne  Installmmts 
on  this  title  note,  and  bad  credited  tbB  Bm- 
plre  Home  Company  for  their  face  value. 
After  sndi  credit  bad  been  given,  re^ondent 
rqwssessed  the  furniture  fnr  wbkb  the  title 
note  bad  been  ven,  without  objection  fnmi 
tbe  maker  of  tbe  tlfle  note,  and  apxdied  the 
value  of  file  furnitnre  so  repossessed  In 
thiuidathn  of  tbe  balance  due  on  Its  title 
note. 

The  case  was  tried  by  tbe  court  altdng 
without  a  Jury,  and  it  made  and  entered  sepa- 
rate findings  and  conduslmis  and  gave  Judg- 
ment in  accordance  therewltb  for  reqiondfmt 
against  appellant  In  tbe  sum  of  ¥545.66,  inln- 
dpal.  Interest,  attorney's  fees,  and  costs;  from 
which  judgment  this  att>eal  Is  taten. 

Appellant  assigns  five  spedflcatlons  of  ^ 
rm,  all  of  which  may  be  considered  togetber. 

Appellant's 'principal  contention  appears  to 
be  that  because  the  notes  sued  on  in  this 
action  bad  been  Indorsed  in  blank  and  trana- 
ftoied  to  respondent  tbey  became  ctfllatenl 
to  tbe  conditional  sale  note^  and  that  be- 
cause respondent  bad  rqwssoosod  tbe  pnqDerty 
for  which  tbe  condltloDal  sale  note  was  given, 
it  thereby  rescinded  socb  omdltlonal  aale^ 
and  the  conslderatloa  for  wUcb  0ie  title 
note  was  given  having  failed,  tbe  otmsldera- 
tton  for  tbe  purchase  of  tbe  notes  glvm  by 
appelant  necessarily  failed,  and  tbat  it  was 
not  a  boldw  for  value  in  due  eoorsb  Xbls 
contention  Is  not  tenable 

At  tbe  time  these  notes  were  lnd<»sed  and 
transferred  to  respondoit,  there  was  a  valfid 
and  subsisting  indebtedness  due  it  fhnn  tbe 
Empire  Home  Company.  Tbeae  notes  are  set 
forth,  by  copy,  in  tbe  record,  and  tbey  are  ne- 
gotiable instrum^ta  aa  defined  by  C.  S.  f 
6061.  See^  also,  Bxannan's  Negotiable  Aistm- 
ment  Law,  1 184,  p.  3S8,  and  autborltlea  dted 
under  note  to  this  section.  See;  also,  note  to 
Holllday  State  Bank  v.  Hoffman  (&Uk)  Ann. 
Gas.  1912D,  ppu  4-12. 

Tbe  indorsement  and  transtbr  of  Cheee 
notes  in  due  course,  before  maturity,  by  the 
Empire  Home  Company,  In  part  pajrment  of 
Ito  Indebtedness  fo  respondent,  was  snffldeDt 
couBideratlon  to  support  such  transfer.  Tbe 
fact  that  this  Indebtedness  was  evidenced  by 
a  title  retaining  note,  and  that  re^KWdmt 
subsequeutly  repossessed  tile  property  for 
whldi  It  bad  been  glv^  In  wder  to  recover 
tbe  balance  of  the  account,  does  not  result  In 
such  a  failure  of  consldention  as  will  deCsat 
respondrat's  right  to  recover  npon  Oieae 
notes,  In  tlw  absence  of  a  showing  fliat  l»y 
the  terms  of  the  title  note  such  retaking 
of  the  property  rescinded  the  sale  and  tat- 
title  tlw  vendor  to  a  retura  ot  the  prevtous 
paymente  made,  nie  twaA  Is  sUnt  u 
to  tbe  terms  of  this  titla  note. 

Tbe  trial  court  found  tbat  on  May  29, 1915. 
appellant,  Jacob  Spoor,  bad  executed  and 
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^I^vend  to  the  Empire  Home  Company  the 
two  promlBMny  notes  In  qnettioii,  etxh  for 
tbe  aum  of  $200,  payable  on  or  before  Jan- 
nary  IS,  1916;  tbat  Mid  pfl7«e  bad  Indmed 
and  ddtvoBd  fbew  notM  to  xevGndoit  for 
Talne  and  in  tbo  doe  and  ngolar  coarse  of 
iMUlness;  tbat  no  part  had  been  paid;  and 
that  by  the  temu  of  said  notes  Oiere  was 
doe  for  prindpel.  Interest,  attoni«y*s  fees, 
and  costs  the  sum  of  |64S.60k  tat  irtiich  It 
save  Judgment  Tbeae  flndlngs  are  clearly 
siqtported  by  Oie  eridmce;  in  tert,  they  are 
not  sOTlously  controTerted  by  anyttdng  tomd 
tn  the  record. 

Tbe  Judgment  <^  tbe  trial  conrt  sboold  be 
affirmed,  and  it  Is  so  ordered.  Oosts  award* 
«d  to  rovondent 

BIGB.  0.  J^  and  BUDQI^  MeOARTHT, 
and  DUNN»  JJ.,  concur. 


JOHN  8C0WCR0FT  &  SONS  CO.  V.  JOUF- 
LASetal.  (No.  3514.) 

(SoprMne  Conrt  of  Utah.  Feb.  2,  1931.) 

Gsarasty  «=382(2)-~GaaraatsrB  held  liable  In 
direct  tnit  without  naklng  the  principal  a 
party. 

Where  .'defendants  goaraateed  payment  for 
good*  sfdd  to  aaethQr  and  agreed  that  on  fail- 
ure to  make  payments  plal^dff  sfaDBld  be  en- 
titled to  briiv  action  directly  againot  the  goar- 
antors  vlthoat  ttchaaeting  remeiUes  againat  tbe 
debtors,  a  direct  action  without  making  the 
debtors  parties  vas  warranted,  particularly  in 
Tiew  of  Comp.  Laws  1917,  S  6511,  proTidiog 
that  persoDB  severally  liable  may  all,  or  any  of 
them,  be  tnduded  In  tbe  same  action  at  the 
opticm  (tf  plaintiff. 

Appeal  from  District  Court,  Carbon  Comi- 
ty;  Geo.  Christenaen,  Judge. 

Suit  by  the  John  Scowcroft  A  Sons  Com- 
pany against  Peter  O.  Jouflas  and  another. 
Judgment  for  plaintiff,  and  defoidants  ap- 
peal Affirmed. 

Pattaon  ft  Constantine,  of  Uoab,  for  ap- 
pellanta. 

I*.  A.  McOee,  ot  Prfe^  for  respondent. 

COBFtfAN.  O.  J.  Plaintiff  brought  suit 
against  the  defendants  In  the  district  conrt 
of  Carbon  county  to  recover  a  balance  allied 
to  be  due  and  owing  It  under  the  terms  of 
a  contract  of  guaranty.  It  Is  alleged  in  the 
complaint  that— 

"On  the  18th  day  of  November,  191S,  at 
Price,  Carbon  county,  Utah,  in  consideration 
that  tbe  plaintiff,  at  the  request  of  tbe  defend- 
ants, would  sell  to  the  New  Ufa  Stores  Com- 
pany, a  corporation,  and  Tom  Nicolodemos,  of 
Heiner,  Utah,  on  montiily  credit,  snch  goods, 
wares,  and  merchandise  as  the  said  New  Life 


Btoret  Oompshy  and  Tom  Nicolodemos  should 
derire  to  boy  of  this  plaintiff,  the  said  defend- 
ants promised  to  be  answerable  to  the  plaintiff 
for  tbe  payments  by  the  said  New  Life  Stores 
Company  and  Tom  Nicolodemos  of  the  price  of 
said  goods  so  sold  to  them  on  credit." 

'  It  Is  then  alleged,  In  substance,  Oiat  at  the 
time  of  tbe  execution  and  delivery  of  tbe 
agreement  plaintiff  had  already  sold  and  de- 
livered to  the  New  Life  Stores  Cc»npany  and 
Nicolodemos  goods,  wares,  and  merchandise 
of  the  value  of  $2,764.89,  the  payment  of 
which  also  was  guaranteed  by  the  said  de- 
fMidante.  It  is  further  alleged  that  a  certain 
chattel  mortgage  mentioned  In  the  agreement 
should  remain  in  full  force  and  virtue,  which 
mortgage  was  foreclosed  and  the  net  amoimt 
realized  therefnnff,  together  with  payments 
that  had  theretofore  been  made  from  time 
to  time,  was  applied  to  the  indebtedness 
aforesaid,  leaving  a  balance  of  (1,106.25  due 
and  owing  the  plaintiff  for  which  demand 
had  been  made  and  due  notice  given  of  the 
nonpayment  thereof  to  the  defendants,  which 
sum  defendants,  after  demand,  failed  and 
refused  to  pay.  Attached  to  and  made  a 
part  of  the  complaint  la  the  contract  sued 
upon  by  the  jfta.lDatt.  Tbe  recitals  of  the 
contract,  tn  so  far  as  we  deem  them  essential 
for  the  conslderatlcHi  cl  ttda  case,  are  the 
foUowins: 

"That  the  Nev  Ufe  Stores  Company  is  bi- 
debted  to  the  said  John  Scowcroft  &  Sons 
Company  in  the  sum  of  92,764.89,  vhich  said 
sum  is  secured  by  chattel  mortgage  on  the  fur- 
nitnrei  stock,  fixtures,  and  book  accounts  of 
the  said  New  Life  Stores  Company  dated  Au- 
gust 20,  1917.  •  •  •  Tbat  under  date  of 
November  16,  1918,  the  said  John  Scowcroft  & 
Sons  Company  took  possession  of  tbe  said 
mortgaged  property  for  the  purpose  of  fore- 
closing the  said  chattel  mortgage.  That  in  or- 
der to  secure  the  paymat  the  said  sum  of 
f2,76i.89  and  to  enable  th«  said  Tom  IHcoIo- 
demoB  to  toke  charge  of  the  said  New  Life 
Stores  Company  property,  the  following  agree- 
ments are  made:  That 'the  said  chattel  mort- 
gage ihaU  remain  in  full  force  and  virtoe  so 
far  as  the  security  for  the  said  debt  is  con- 
cerned. *  •  •  That  the  said  New  Life 
Stores  Company  and  the  said  Tom  Nicolodemos 
will  pay  the  above-mentioned  debt,  in  monthly 
paymeatst  as  follows,  to  wit:  *  *  •  Failure 
to  make  any  payment  when  due  makes  the  en- 
tire amount  doe  and  payaUe  at  once,  without 
notice.  •  •  •  That  in  consideration  of  the 
foregeittg  oMdUeatlons  and  extenslims  of  cred- 
it the  said  Peter  G.  Jouflas  and  Nick  Diamanti 
hereby  guarantee  the  payment  of  the  said  sum 
of  $2,764.89  in  monthly  sums  of  $200  as  afore- 
said by  the  said  New  Life  Stores  Company  and 
tbe  said  Tom  Nicolodemos,  time  being  the  es- 
sence of  this  agreement.  That,  should  the  said 
New  Life  Stores  Company  and  Tom  Nicolo- 
demos fail  to  pay  any  or  either  of  the  said 
monthly  paymento  when  due,  then  the  said 
guarantors  will  promptly  pay  the  same.  TbMt 
tills  guaranty  diall  run  dinictiy  from  the  said 
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Peter  C.  Jooflai  and  Nick  Diamanti  to  the  said 
John  Scowcroft  &  Sons  Company,  aad  It  shall 
be  sufficient  to  justify  the  said  John  Scowcrott 
&  Sons  Company  to  make  demand  on  the  said 
snarantors  that  the  said  New  Ufe  Stores  Com- 
pany and  Tom  Nicolodemoi  liaTe  failed  to 
make  any  payment  when  dne.  That  on  failure 
to  make  anj  payment  when  doe  tlie  said  John 
Seowcroft  ft  Sons  Company  shall  be  entitled  to 
bring  an  action  directly  agautst  the  said  guar- 
antors on  their  refusal  to  pay  the  same,  with- 
out ezbaasting  their  reme^es  against  the  said 
New  Life  Stores  Company  and  >ald  Tom  Nleo- 
lodemoB." 

TbB  defttidantB  assailed  tbe  c(»nplalnt 
bofb  by  demarrer  and  motion.  The  naaooa 
for  tbe  demarrer  were: 

"(1)  That  the  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action; 

(2)  that  tbe  said  complaint  is  ambfgnoas,  un- 
certain, and  uninteUigiUe  in  this,  that  it  cannot 
be  ascertained  therefrom  what  indebtedness,  if 
any,  the  defendants  or  either  of  them  are  liable 
for,  what  indebtedness  the  defendants  promise 
to  answer  for,  and  especially  the  amount  of 
such  indebtedness,  if  any,  what  chattel  mort- 
gage, if  any,  was  foreclosed  and  described  in 
said  agreement,  what  agreement,  U  any,  waa 
entered  into  by  the  said  defendants,  whereby 
defendants  became  indebted  t«  plaintiff;  (3) 
that  there  is  a  nonjoinder  of  defendanta  In  said 
action  and  a  misjoinder  of  defendants  in  said 
action;  (4)  that  said  court  has  not  acquired 
jurisdiction  over  the  said  defendants  or  either 
of  them." 

Defeidant's  motion  was  for  an  order  of 
court  requiring  the  plaintiff  to  Join  In  tlie 
action  as  parties  defendant  the  New  Life 
Stores  Company  and  Tom  Nicolodemoa  for 
tbe  following  reasnu: 

"(1)  That  Bal6  parties,  the  New  Life  Stores 
Company,  a  corporation  of  the  state  of  Utah, 
and  Tom  Nicolodemos,  and  each  of  them,  are 
the  principals  of  the  contract  upon  which  this 
action  is  founded,  and  which  said  contract  is 
made  a  part  of  the  pleadings  in  this  action,  and 
each  of  said  parties  are  primarily  HaMe  to  the 
plaintiff  under  said  cqntract,  as  la  folly  dis- 
closed therefai;  that  they  and  each  of  them  are 
tbe  real  parties  In  Interest;  (2)  that  said 
parties  are  necessary  and  proper  parties  to 
said  action  to  a  full  and  complete  determination 
of  the  alleged  iasaea  of  said  complaint  on  file; 

(3)  that  to  leave  the  said  parties  out  of  this 
■  action  will  prejudice  tbe  righta  of  these  defend- 
ants, and  lead  to  a  mtdtiplidty  of  suits.'* 

The  trial  conn  overmled  tt>e  dannrrer 
and  doited  the  motion.  The  defendanta  de- 
clined to  fnrtber  plead.  Tberenpon  a  default 
waa  entered  againat  ttie  defendants  and 


judgmmit  rendered  In  platntUTa  faror  acataist 
tbem  for  tbe  amount  prayed  for  In  the  oooh 

plaint. 

Ttxe  defendanta'  anteal  la  upon  the  jndc- 
ment  roll,  ^e  errors  assigned  are  tbe  ovw- 
ruling  of  defendants'  d^urrw,  denying  th^ 
motion,  and  the  r»dering  ct  Judgment 
against  them  by  the  trial  coort 

In  view  of  the  allegatl<ma  of  die  conqdalnt 
and  the  expreaa  proTlsl<m8  of  tbe  contract 
sued  upMi,  this  caae  admlta  of  bnt  litOe  di»- 
coaalon.  Defendanta  in  their  brief  Bay: 

"It  is  our  contention  that  the  plaintiff  by  its 
failure  and  neglect  to  use  due  dffigence  in  gir- 
ing  timely  and  proper  notice  of  the  detaidt  of 
the  prindpals  to  the  guarantors,  and  by  ssianre 
and  sale  of  principalis  propertr  witiumt  no- 
tice, constitutes  a  legal  rdease  and  disdiarge 
of  the  guarantors." 

Counsel  seem  to  overlook  the  fact  that 
the  agreement  expressly  providea  that  tbe 
defendants  "guarantee  the  payment  of  the 
sum  of  f2,764.80"  on  the  part  of  the  Mew 
Life  Stores  Company  and  Tom  Nicolodemos 
to  the  plaintiff,  and  upon  their  failure  to 
make  the  payments  in  Installments  as  by  con- 
tract provided  then  "said  guarantors  (de- 
fendants) will  prompUy  pay  the  same."  Tbe 
contract  then  iffoceeds  to  say  "that  on  failure 
to  umke  any  payment  when  due  the  said  Sobn 
Seowcroft  &.  Sons  Company  [plaintiff]  shall  be 
entitled  to  bring  an  actloQ  directly  agalnat  the 
said  guarantors  *  «  •  without  exhaust- 
ing their  ronedtes  against  tbe  vald  New  Ufte 
Stores  Company  and  tbe  said  Tun  ineolode- 
mos."  Plaintiff,  in  bringing  its  antt  against 
the  ^defendants  alone  aa  gnarantors  and 
promisors,  did  no  more  than  the  contract 
and  our  statute  expressly  provide  it  might  d& 

Comp.  Iaws  Utah  1917,  |  6511,  reads: 

"Persons  severally  liable  upon  the  same  ob- 
ligation or  isstmment,  induding  the  parties  to 
biUa  of  exchange  and  promlswry  notes,  and  se- 
curities on  the  same  or  separate  instntments, 
may  all,  or  any  of  them,  be  induded  in  the 
same  action,  at  the  option  of  the  plaintiff." 

In  view  of  tbe  allc^titma  of  the  complaint 
In  this  action  we  are  of  tbe  opiokm  tbe  dis- 
trict court  was  justified  In  orermUng  de> 
fendants*  d^nurrer  and  In  denying  their  mo- 
tion. 

The  Judgment  of  tiie  strict  eourt  la  at' 
firmed,  with  coots. 

WBBBB.  On>JS<W.  THUBUAN.  aad 
FBICK,  JJ^  coocor. 


Digitized  by  Google 


CtaU) 


BARKER  V. 


BABKEB  T.  UTAH-IDAHO  GENT.  B.  00. 
F.) 


686 


UTAH-IDAHO 

(Ntt.  3496.) 


CENT,  a  00. 


(Supreme  Court  of  Utah.    Feb.  4,  1921.) 

Railroad*  «=3l6&-Ceu|ion  aotM  held  secured 
by  trust  isdenture,  ud  se  eiforeeable  only 

by  foredosure. 
Convertible  imprOTemeDt  notes  of  a  rail- 
road company,  together  with  attached  interest 
coopoDS,  fceld,  in  view  of  trust  agreement  there- 
in referred  to,  secured  hy  trust  indenture  re- 
ferred to  in  the  agreement,  so  tiiat  under  Comp. 
jM.m  1917,  I  7280,  as  well  as  1^  provision  of 
the'  indenture,  the  debt  evidenced  \tj  the  cou- 
pons conUt  be  enforced  only  by  foreclosure,  pro- 
ceedinfB.1 

Appeal  from  District  Court,  Weber  Goanty ; 
A.  W.  Agee,  Judge. 

Action  by  George  Barker  against  the  Utah- 
Idaho  Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  apiieals.  Re- 
versed and  remanded. 

De  Vine,  Stine  &  Gwllllam  and  J.  D.  Mur- 
phy, all  ct  Ogden,  for  app^ant. 
John  G.  Willis,  ct  C^iden,  for  lespondeiit 

CORFMAN,  C.  J.  Plaintiff  commenced  this 
action  against  the  defendant  In  the  district 
court  of  Weber  county  to  recover  the  amount 
alleged  to  be  due  and  owing  on  certain  In- 
terest coupon  notes. 

It  appears  that  on  the  2d  day  of  July. 
191S,  the  defendant,  a  railroad  corporation, 
was  known  and  designated  by  name  as  the 
Ogden,  liOgan  &  Idaho  Railway  Company, 
and  on  said  date  In  its  then  name  made,  ex- 
ecuted and  delivered  10  certain  "six  per  cent 
convertible  Improvement  notes,"  nnmbered  M. 
168  to  M.  177,  tnclufilve,  tor  $1,000  each, 
payable  on  the  2d  day  of  January,  1921,  with 
Interest  thereon  at  the  rate  of  6  per  cent,  per 
annum,  payable  semiannually  on  the  2d  days 
of  January  and  July  of  each  year,  as  evi- 
denced Ins  Interest  coupons  thereto  attached, 
of  whldi  were  the  coupons  sued  upwi  by  the 
plaintiff  In  this  action,  and  In  form  as  Il- 
lustrative thereof,  the  following: 

"Ogden,  Logan  &  Idaho  Railway  Company.  ^0. 

"Wm  pay  to  the  bearer  on  the  2d  day  of  Jan- 
nary,  1918,  at  the  Ogden  Savings  Bank,  at 
Ogden,  UtsLh,  thirty  dollars  in  gold  coin  of  the 
United  States  of  America,  being  six  months 
interest  due  on  its  six  per  cent,  convertible  Im- 
prorement  note. 

U.  .   (Serial  Number.) 

<*^.  Royal  Bcdes,  Secretary.** 

It  Is  alleged  tgr  the  complaint  that  the 
plalntifF  Is  the  owner  and  holder  of  SO  of  said 
interest  coupons  for  $30  each  10  of  which 


■  BoQCOlBkl  T.  JacobMO,  36  Utah.  166,  IH  Pac.  117, 
II  U  R.  A.  (N.  8.)  8>8;  Coburn  v.  Bartholomew,  SO 
Utah.  SM.  101  Pao.  Ufiff. 


wsre  payabl*  January  2, 1918. 10  July  2, 1918, 
and  10  January  2,  1919;  Qiat  each  of  the 
coupons  was  duly  presented,  after  becoming 
due,  to  said  Ogdoi  Savings  Bank,  bat  that 
the  respective  flnftia  due  thereon  hara  not  tteen 
paid,  nor  any  part  thereof.  Judgment  for 
the  several  amounts  ot  the  interest  coupons, 
together  with  Interest  Qiereon  at  the  legal 
rate  for,  th^r  respective  due  dates,  was  pray- 
ed for  by  plaintiff. 

In  snbatance,  and  in  so  fiu-  as  may  be  per- 
tinent to  the  questions  raised  on  ttds  appeal, , 
the  answer  admitted  the  execution  and  de> 
U-very  of  tho  10  converttUe  Improvement 
notes,  together  with  the  30  interest  coupons 
attadied  ttaerett^  but  denied,  on  informa- 
ti<m  and  bdief,  that  the  plaintiff  was  the 
owner  and  holder  thereto  or  that  the  cou- 
pons wwe  preseated  tor  payment,  or  that 
they  had  not  been  paid.  Attadied  to  and 
made  a  part  of  the  answer  was  a  copy  of 
one  of  the  c<mvertlble  Improrement  $1,000 
notes,  as  lUustratire  of  the  IQ  notes,  and 
which  in  part  Is  as  follows: 

'•Number  .  M.  ,  (SeriaL) 

"United  States  of- America, 
"State  of  Utah. 

"Ogden,  Logan  &  Idaho  Railway  Company. 
"Six  Per  Cent.  Convertible  Improvement  Note, 
"Due  January  2,  1921. 
"Total  Issue,  Two  Million  Dollars. 

"The  Ogden,  Logan  &  Idaho  Railway  Com- 
pany, for  value  received,  hereby  promises  to 
pay  to  the  bearer  hereof  one  thousand  dollars 
($1,000.00)  in  gold  coin  irf  the  United  States 
of  America,  or  equal  to  the  present  standard 
of  weight  and  &ieneBs,  on  or  before  the  2d 
day  of  January,  1921,  at  the  Ogden  Savings 
Bank  in  the  dty  of  Ogden,  count;  of  Weber, 
state  of  Utah,  and  to  pay  interest  tiiereon  from 
the  2d  day  of  July,  1916,  at  the  rate  of  six 
per  cent.  (6%)  per  annam,  at  said  place  of 
payment,  in  like  gold  coin  semiannually  on  the 
2d  day  of  July  end  the  2d  day  of  January  in 
eexAi  year  upon  presentation  and  surrender  of 
the  annexed  interest  coupons  as  they  shall  re- 
spective mature.  •  ♦  • 

"This  note  is  one  of  a  series  of  coupon  con- 
vertible improvement  notes  aggregating  two 
mUIion  of  dollars  face  value  of  principal  known 
as  the  'six  per  cent  convertible  improvement 
notes'  of  the  Ogden,  Logan  &  Idaho  Railway 
Company,  issued  and  to  be  issued  under  a  trust 
agreement  dated  the  2d  day  of  July.  1918,  be- 
tween the  Ogden,  Logan  &  Idaho  Railway  Com- 
pany aod  the  Ogden  Savings  Bank  of  Ogden, 
Utah,  as  trustee. 

"For  description  of  tiie  nature  and  extent 
of  the  security,,  the  rights  of  the  holders  of 
said  Improvement  notes  and  the  terms  and 
conditions  upon  which  the  same  are  issued,  ref- 
erence is  hereby  made  to  the  said  trust  sgree- 
ment 

"This  notf  is  subject  to  redemption  at  par 
and  accrued*  interest  at  the  option  of  the  Og- 
den, Logan  &  Idaho  Railway  Company  on  Jan- 
uary 2, 1017,  or  any  subseauent  interest  day,  on 
thirty  (30)  days'  notice,  as  provided  in  s^ 
trust  agreement,  and  may,  at  the  option  of  the 


tWat  other  ossea  see  tame  topie  and  KBT-NUUBER  In  all  Key-Numbered  Dlaeita  and  IndezM 
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OgitBt  "Logan  &  Tdaho  Boilwar  Compsny  be 
miTerted  into  Ogden,  Logan  &  Idaho  Railway 
Company  first  mortgage  gold  bonds,  issued  or 
wUcb  may  be  lesaed  under  the  provisions  of 
lection  4  and  section  5  of  article  1  of  the  trust 
indectare  secnring  said  gold  bonds  at  the  par 
Talne  .of  said  bonds,  which  said  bonds  are 
pledged  under  the  provisions  of  said  trust 
agreemoit  u  coUateral  to  seeura  the  payment 
of  the  priDdpal  sum  herein." 

It  was  farther  alleged  In  ttie  answer  as 
.an  afflrmatlve  defoise  Uiat  ttie  platnttfl,  In 
receiving  the  convertH^  notes  with  the  inr 
terest  coupons  attached,  accepted  the  provi- 
sions of  the  trust  aere«neat  therein  men* 
tfoned  and  referred  to,  and  also  the  provi- 
sions of  a  certain  trust  deed  or  indeitor^ 
copies  of  whidi  were  attached  to  snd  made 
a  part  of  the  answer;  that  the  aoceptanoe 
of  said  notes,  likewise,  the'provialons  of  the 
trust  i^reement  and  also  of  said  trust  in^ 
denture  were  accepted,  and  that  the  plaintiff 
thereby,  walyed  his  risfht  to  and  Is  eetopped 
from  any  procedure  for  the  collection  of  the 
amounts  due  np<ni  the  interest  conp<Mu  other 
than  that  provided  tar  In  said  trust  agree* 
mait  and  In  said  trust  Indenture; 

Section  12  of  article  4  of  the  said  trust 
Indoiture  vrtlh  reqtect  to  -plalntUTs  rli^t  of 
procedure,  contains  the  following  provisions, 
to  wit: 

"No  holder  of  any  bond  or  coupon  secured 
thereby  shall  have  any  right  to  institute  any 
suit,  action  or  proceeding  In  equity  or  at  law 
tor  the  foredosnre  of  this  Indentore,  or  for 
Uie  execution  of  any  trust  hereof,  or  for  the 
appointment  of  a  receiver,  or  for  any  other 
remedy  hereunder,  unless  aach  holder  shall 
previously  have  given  to  the  trustee  written  no- 
tice of  such  default  and  of  the  continuance 
thereof  as' hereinbefore  provided;  nof  unless, 
also,  the  holders  of  one-fourth  in  amount  of 
the  bonds  hereby  secured  then  outstanding 
■hall  hare  made  written  request  npon  the  tma- 
tee,  and  ^aU  have  offered  to  It  a  reasonable 
opportunity,  either  to  proceed  to  exercise  the 
powers  hereinbefore  granted,  or  to  Institnte 
such  action,  suit  or  proceeding,  in  its  own  name 
(and  the  trustee  shall  have  refused  or  unrea- 
sonably delayed  to  comply  with  such  request) ; 
nor  unless,  also,  they  or  some  one  or  more 
of  the  holders  of  said  bonds,  shall  have  offered 
to  the  trustee  security  and  indemnity  to  the 
satisfaction  of  the  trustee  against  the  costs, 
expenses  and  liabUities  to  be  incurred  therein 
or  thereby,  and  audi  notification,  request  and 
oflTer  of  indemnity  are  hereby  declared  in  every 
such  ease,  at  the  option  of  the  trustee,  to  be 
conditions  precedent  to  the  execution  of  the 
powers  and  trusts  of  this  indenture  for  the 
benefit  of  the  bondholders,  and  to  any  action 
or  cause  of  action  for  foreclosure,  or  for  the 
appointment  of  a  receiver,  or  for  any  other 
remedy  hereunder,  it  being  understood  and  in- 
tended that  no  one  or  more  holders  of  bonds 
and  coupons  shall  faava  any  right  in  any  manner 
whatever  by  Us  or  their  action  to  affect,  disturb 
or  prejudice  the  lien  of  this  indenture,  or  to 
enforce  any  right  hereunder,  except  in  the 
manner  herein  provided,  and  that  all  proceed* 


logs  at  law  or  In  equity  shall  he  Insdtntedr 
had  and  maintained  in  the  manner  herein 
vided,  and  for  the  equal  benefit  of  aU  holdets 
of  such  outstandlsf  bonds  and  ooap<nia.** 

It  was  also  alleged  by  the  answer  that  the 
plaintiff,  on  or  about  the  month  of  December, 
1918,  caused  a  notice  to  be  served  npon  tJ»e 
trustee  mentioned  in  the  said  trust  agreement 
purporting  to  be  in  accordance  with  said  sec- 
tion 12,  article  4,  of  said  trust  Indenture, 
Dotlfjlng  said  trustee  to  proceed  to  collect 
the  amounts  then  due  on  said  interest  cou- 
pons, but  other  than  that  the  plaintiff  has 
wholly  failed  to  take  the  steps  necessary 
■  to  comply  with  any  of  the  terms  and  con- 
ditions of  either  said  trust  agreemoit  or 
trust  indrature,  and  therefore  plaintiff  is 
precluded  from  a  recovery  in  the  present 
action. 

The  plaintiff  demurred  to  the  answer  upon 
the  grounds  that  the  matters  therein  alleged 
did  not  state  facts  sufficient  to  constitute  a 
defense  to  the  cause  of  action  set  forth  in 
the  complaint  The  demurrer  was  sustained 
by  the  district  court,  and,  upon  the  de- 
fendant falling  to  amend  Its  answer  or  to 
further  plead,  the  cause  came  on  for  trial 
without  a  Jury,  the  defendant  not  appearing. 
The  trial  court,  under  the  evidence  adduced 
by  plalntifl,  found  the  issues  In  plaintiff's 
favor,  and  rendered  Judgment  accordingly  for 
the  amount  due  on  the  coupons,  with  interest 
thereon. 

The  d^endant  appeals  and  assigns  as  er- 
rors  the  ruling  of  the  court  sustaining  plain- 
tiff's donurrer  to  the  answer  and  In  flndinff 
for  and  raiderlng  Judgment  In  plaintiff^ 
favor. 

The  theory  of  defendant's  defense  was,  as 
is  shown  by  the  pleadings  referred  to,  that  the 
interest  coupons  sued  upon  by  the  plaintiff 
were  only  a  part  of  the  convertible  notes  and 
partook  of  the  nature  thereof;  that  the  con- 
vertible notes,  with  respect  to  the  rights  of 
the  holders  thereof,  contain  a  direct  refer- 
ence to  the  trust  agreement,  which  agreemoit 
mokes  a  further  reference  to  the  trust  Inden- 
ture wherein  It  was  prescribed  that  upon  non- 
payment of  the  notes.  Including  the  Interest 
coupons,  the  enforcement  of  ooUectlon  does 
not  reiKise  in  the  holder  c/l  flie  notes  or 
coupons  until  after  the  provisions  of  the  trost 
Indenture  are  complied  with,  and  fnrthw, 
that  the  debts  sued  upon  are  secured  by  the 
aforesaid  trust  Indenture,  and  therefore  un- 
enforceable except  by  the  usual  foreclosure 
proceedings  provided  for  In  Comp.  LawsTJtah 
1917,  S  7230,  and  by  making  all  persons  In- 
terested parties  to  the  suit  as  provided  bj 
Comp.  Laws  Utah  1917,  N  6606.  6S07. 

Undoubtedly,  if  under  the  provisions  ot 
OUT  statute  (CiHnp.  Laws  Utah  1917,  H  723(^ 
7231)  as  interpreted  by  this  court  In  Boo- 
coCski  V.  Jacobsen,  36  Utah.  165,  lOi  Pac. 
117,  26  L.  R.  A.  (X.  S.)  898,  and  Cobum 
V.  Bartholomew,  60  Utah,  560^  167  Pac 
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1156,  the  debts  sned  npoD  In  this  action  were 
secured  by  the  tnut  indeDtoie  pleaded  b? 
defendant's  annrer  fhe  sustaining  of  the 
plalntUrb  dnauner  to  the  answer  was  re* 
Terrible  mot.  TbB  plaintiff  contends  tbat 
the  coupons  sued  upon  were  not  so  .secured. 
Conceding,  as  may  well  be  done,  that  the  Im- 
prorement  notes  and  the  interest  oonpons 
ttiereto  attained  constttnted,  in  legal  effect, 
bnt  HOB  InstnuneDt,  and  Ghat  they  may  not 
be  segregated  In  the  detramlnatlon  of  the 
rl^ts  of  the  holder  when  proceeding,  after 
tbelr  maturity,  to  enftnrce  th^r  collection,  yet 
there  remains  the  qnestton  whether  or  not 
the  coupons  sned  upon  were  in  fact  secured 
by  the  trust  agreemoit  and  trust  Indenture 
pleaded  and  reUed  mmn  in  defendant's  answer 
as  a  ^^ft^pw^fA.  it  has  been  obaurred  that  title 
trust  indenture,  made  a  part  of  the  answer 
and  relied  npim  by  the  defoidant  as  a  d»- 
faiae,  was  executed  on  the  2d  day  of  Jan- 
nary,  1015,  three  years  and  six  months  before 
the  execntiim  and  ddivery  of  the  amvertlble 
notes  and  their  coupons.  July  2,  1910,  one 
year  and  six  months  after  the  execution  of 
the  tmst  Indenture  the  trust  agreement  was 
oecuted.  The  ocmTertiUe  notes  and  ttielr 
coupons  were  executed  and  delivered,  as 
pidnted  out,  July  2,  .191&  Tbey  provide  as 
has  been  seeai.  that— 

They  are  "one  of  a  sertet  of  coupon  con- 
TftrtiUe  Improrement  notes  *  •  *  issued 
and  to  be  issned  under  a  trast  agreement  dated 
the  2d  day  of  Jidy,  1916,  between  the  Ogdcn, 
ItOgaa  &  Idabo  Bailway  Company  and  the 
C^en  Savings  Bank  of  Ogden,  Utah,  as  tras- 
tee.  Tot  description  of  the  pature  uid  extent 
of  the  security,  tbe  rights  of  the  holders  of 
said  improvement  notes  and  tbe  terms  and  con- 
cUtions  upon  which  the  same  are  Issued,  refer- 
ence is  hereby  made  to  tbe  said  tmst  agree- 
ment.'* 

Passing  to  the  tmst  agreement  referred  to 
In  tbe  convertible  notes,  we  And  embodied  In 
Its  provlstons  a  resolution  passed  by  a  ma- 
jority of  the  stockholders  of  the  Ogden, 
Logan  &  Idabo  Railway  Company,  authoriz- 
ing the  execution  and  delivery  of  the  trust 
agreonent  which  provided  for  the  execu- 
tion and  delivery  of  the  convertible  notes 
with  interest  coupons  attadied,  and  also  pro- 
viding for  and  authorizing  ttie  delivery  of 
the  trust  agreemrat  "to  secure  the  payment 
of  said  notes  and  interest  thereon,"  and,  fnr- 
thor,  to  wit,  "d^lulng  the  obll^itlons  of  the 
company  In  respect  to  said  notes,  and  pledg- 
ing Uie  company  not  to  issue  any  of  the 
bonds  of  the  company  under  the  trust  la- 
dmture  securing  the  same  for  the  purposes 
set  forUx  in  said  trust  Indenture  only  until 
tbe  said  convertible  notes  shall  have  been 
paid  in  full  or  converted  into  bonds  as  in  the 
mannw  the  trust  agreement  defining  and 
providing  for  tbe  Issuance  of  said  notes  shall 
be  fltated.**  The  trust  agreement,  after  re- 
citals of  due  authorisation  fbr  the  execution 


and  d^very  of  the  convertible  notes  In  form 
prescribed,  then  proceeds  to  set  forth  Its  pur> 
pose,  and  defines  the  defendant's  obUgadona 
with  reject  to  said  notes  In  the  ti^lowing 
language: 

"Now,  therefore,  in  order  to  define  the  ob- 
ligations of  the  company  in  relaticm  to  said 
notes,  and  to  secure  end  bold  in  abeyance  the 
issuance  of  any  farther  first  mortgage  gold 
bonds  of  the  company,  except  for  the  purpose 
of  retirement  of  tbe  notes  referred  to  in  this 
agreement,  and  to  secure  the  payment  of  the 
principal  and  interest  of  all  notes  of  the  com- 
pany at  any  time  issued  and  outstanding  under 
this  agreement,  or  the  conversion  of  said  notes 
into  ^rst  mortgage  gold  bonds  of  the  company, 
an  in  accordance  with  the  tenor,  purport  and 
effect  of  said  notes,  *  *  *  and  in  considera- 
tion of  tbt  premises  and  of  the  purchase  and 
acceptance  ot  such  notes  by  the  holders  there- 
of, and  of  tbe  sum  of  one  dollar  to  it  duly 
paid  by  the  trustee  at  or  upon  the  ensealing 
and  delivery  of  tbe  presents,  the  receipt  where- 
of is  heret^  acknowledged,  said  Ogden,  Logan 
&  Idaho  Riailway  Company  hereby  covenants 
to  and  with  the  said  Ogden  Savings  Bank,  as 
trustee,  and  its  representative  successors  In 
the  trust  hereby  created,  as  follows,  to  wit." 

Tbe  trust  f^reement  ttien  prooeeds  to 
provide  for  the  execution  and  delivery  txt 
tbe  notes  under  certain  restrictions,  not  ma- 
terial here,  up  to  ¥2,000,000.  Then  follows 
this  covoiant: 

"The  company  covenants  to  and  with  the 
trustee,  for  tbe  benefit  of  the  owners  and 
holders  of  tbe  first  one  mOIIoQ  dollars  (fl,000,- 
000)  of  said  notes,  that  all  bonds  which  may 
hereafter  b«  issued  under  and  in  accordance 
with  tbe  provisions  of  section  4  of  article  1, 
and  the  first  two  hundred  and  fifty  thousand 
dollars  ($280,000)  par  value  of  bonds  iriiich 
may  be  applied  for  under  the  provisions  of 
section  5  of  article  1  of  that  certain  trust  In- 
denture, dated  January  2,  1915,  executed  by 
the  company  to  the  Ogden  Savings  Bank  as 
trustee  securing  the  first  mortgage  gold  bonds 
of  the  company,  shall  be  only  issued  by  the  com- 
pany for  the  purpose  of  retiring  and  paying 
for  the  one  million  dollars  ($1,000,000)  par  val- 
ue of  notes  to  be  issued  imder  the  provisions 
of  this  Si^eement,"  in  which  were  faiduded 
all  tbe  convertSile  notes  of  the  plabitiff. 

It  is  then  fnrttter  provided  by  tbe  tmst 
agreement  ttiat  the  provisions  of  the  trust 
indenture  with  respect  to  tbe  manner  of  Is- 
suance, registry,  and  certification  of  the 
notes,  in  so  fbr  as  applicable,  are  made  a 
part  and  shall  govern  and  control  the  iih 
snance  of  the  notes. 

From  the  provMons  of  the  trust  agree- 
ment above  mentlcmed  and  r^rred  to,  we 
think  It  is  made  snffidoitly  dear  and  ex- 
plicit that  the  convertible  notes  are  secured 
by  the  trust  Indmtnre,  and  also  that  the 
method  of  procedure  as  in  said  trust  Indeur 
ture  prescribed  in  cases  of  nonpayment  of 
Interest-bearing  gold  bonds  applies  to  Uie 
omvertlble  notes,  and  was  made  a  matter 
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«f  contract  between  the  maker  of  the  notea 
and  the  tiolders  thereof. 

Space  will  not  permit,  and  It  is  not  at  all 
necessary  In  this  opinion,  to  set  forth  In 
detail,  or  even  to  refer  to  all  of  the  pro- 
visions of  the  trust  indenture  bearing  upon 
the  question  of  procedure  for  the  enforce- 
ment of  the  right  of  the  holders  of  the  in- 
terest-bearing obligations  of  the  defendant 
in  cases  of  nonpayment.  Suffice  it  to  say, 
that  the  trust  indenture  was  made  to  se- 
cure the  payment  of  the  def^dant's  bonds 
and  Interest-bearing  obligations  issued  and 
to  be  issued  thereunder  by  the  defendant 
after  Its  execution  and  delivery,  according 
to  the  provisions  thereof.  With  regain  to 
procedure  in  cases  of  nonpayment,  section  12 
of  article  4  of  said  trust  Indenture  heretofore 
set  forth  provides  the  course  to  be  taken  by 
the  holders  of  the  convertible  notes  In  cases 
of  nonpayment,  and  It  Is  sufficient  to  say  that 
the  answer  of  the  defendant  alleged  noncom- 
pliance therewith,  hnd  also  that  tlie  debt 
sued  upon  was  secured  by  the  trust  inden- 
ture. Therefore  the  district  court  erred  In 
matalnlng  plaintiffs  demurrer  to  the  i^n- 
swer  and  In  rendering  judgment  In  his  favor. 

The  Judgment  of  the  district  court,  for  the 
reasons  stated,  Is  reversed,  vacated,  and  set 
aside,  and  the  cause  remanded  to  said  court, 
with  Instructions  to  proceed  with  the  case 
in  accordance  with  the  views  herein  expreea- 
ed.    Appellant  to  recover  costs. 


WEBER.  GIDEON,  THURMAN 
FBICE,  JJ^  concur. 


and 


OOSCOLOS  V.  INDUSTRIAL  COMMISSION 
OF  UTAH  at  al.   (No.  3611.) 

(Supreme  Court  of  Utah.    Feb.  2,  1921.) 

1.  Master  and  servant  «=:>4ld— Determination 
of  compensation  without  notioo  hoitl  not  to 
invalidate  subsequent  denial  of  compensation. 

Though  an  employ^  was  entitled  to  a  notice 
before  an  order  for  compensation  was  modified 
to  his  prejodice,  the  fact  that  he  was  not  noti- 
fied before  an  order  was  entered  terminatmg 
the  payment  of  compensatioD  does  not  require 
reversal  of  a  snbaequent  order  of  the  Commis- 
sion denying  farther  compensation,  where  Uie 
enu>loye  took  no  action  against  the  former  'or- 
der but  petitioned  the  CommiBsiou  for  an 
award  of  an  additional  compensation  on  which 
he  was  folly  heard. 

2.  Master  and  servant  «s>4l7(7)^lndH8trlal 
Commission's  flndlRB  sapported  by  substan- 
tial testimony  cannot  be  disturtied. 

Finding  by  the  Industtial  Commission,  it 
supported  by  substantial  testimony,  cannot  be 
reviewed  by  the  court-i 


*Amalgamftted  Sugar  Co.  v.  Industrial  Oommla- 

aloa,  189  Pae.  6»:  Qeorge  A.  Low*  Oo.  t.  Industrial 

Commission,  IM  Pao.  9Mi  HeTiear  v.  Inttustrlal 
CcanmlaBltm,  in.  Pac  1089. 


Proceedings  nndw  the  Workmen's  Oonir 
pensatlon  Act  (Gomp.  Laws  1017,  tit.  -M,  as 
amended  by  Laws  1919,  c  03),  by  George  Doa- 
colos,  employ^,  against  the  Standard  Goal 
Company,  employer,  and  the  State  Insurance 
Fund,  Insurance  carrier.  From  an  order  of 
the  Industrial  Commission  r^nsiiv  torttaw 
compensation  to  the  empli^  fbo  employA  ap- 
peals. Order  sustained. 

ClawBon  A  Elamor^  of  Salt  Lake  City,  tor 
plaintiff. 

James  H.  WoUe,  of  Salt  Lake  City,  t<x  de- 
fendantB, 

CORFMAN,  C.  J.  On  October  24, 1918,  tlia 
plaintlfr,  George  Doscolos,  sustained  an  in- 
jury In  a  mine  explosUm  while  an  employ^  ot 
and  woridng  In  the  coal  mine  of  the  defend- 
ant Standard  Coal  Company,  at  Standard- 
vllle,  Utah. 

On  February  4,  1919,  the  Indostrial  Com- 
mission of  Utah,  upon  an  application  made 
and  claim  filed  before  it  by  the  plaintiff 
against  the  coal  company  and  its  insurance 
carrier,  the  defendant  State  Insurance  Fund, 
awarded  the  plaintiff  ccm pensatlon  for  a  pe- 
riod from  November  4,  1918,  to  March  8, 

1919.  May  6,  m9,  upon  a  claim  made  by 
plaintiff  for  addldonal  compensation  for  con- 
tinuing injuries,  a  further  hearing  was  had 
before  the  Commission,  and  June  3,  1919,  It 
was  adjudged  that  the  plaintiff  was  sufTer- 
ing  from  gastric  ulcers  as  a  result  of  said  ac- 
cident on  October  24,  1918,  by  reason  of 
which  he  was  partiaUy  disabled  and  inca- 
pacitated, and  upon  such  showing  being  made 
the  Commission  on  June  3,  1919,  awarded  th& 
plaintiff  additional  compensation  from  March 
8,  1919,  "until  such  time  as  the  Commission 
shall  otherwise  order,  not  to  run,  however, 
over  a  period  of  six  years  from  the  4th  day 
of  November,  191S."  On  June  IS,  1919.  the 
defendant  State  Insurance  Fund  applied  for 
a  rehearing  which  was  denied  by  the  Com- 
mission. November  17,  1919,  the  Commission 
again  rendered  a  decision  that  since  the  de- 
nial of  a  rehearing  applied  for  on  the  part 
of  the  State  Insurance  Fund  it  had  "re^- 
amiued  the  matter  with  the  result  that  it  had 
become  persuaded  that  the  award  made  by 
the  decision  of  June  3,  1919,  should  be  modi- 
fied and  under  its  own  motion  the  Commis- 
sion orders  the  award  to  be  modified." 
Thereupon  the  Commission  granted  to  plain- 
tiff an  award  of  $44J.O,  "based  on  the  differ- 
ence In  earning  capacity;  It  appearing  that 
but  for  the  accident  applicant  could  have 
earned  $150  per  mouth,  and  is  actually  earn- 
ing $93  per  month,  working  six  days  per 
week."  Further  payments  to  plaintiff  after 
the  award  of  $44.10,  made  November  17. 1919; 
were  then  discontinued,  and  on  January  8, 

1920,  the  Commission  by  its  decision  denied 
the  plaintiff  any  further  compensation.  Oc- 
tober 13,  1920,  the  plaintiff  filed  another  ap- 
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plication  for  compensation  before  the  Oom- 
mlssloD  stating  as  grounds  therefor: 

"That  roar  petitioner  la  now  suffering  from 
said  lnJnT7  and  ia  unahle  to  puraue  hie  occajA' 
tton  aa  a  coal  miner:  that  hla  pbyaieal  condi- 
tion is  changed  and  ia  worae  thu  It  •wmn  when 
yonr  HonoraUe  Body  made  its  decMon  In  Jan- 
nary,  1920;  that  yoor  petitioner  is  atdfering 
from  a  stoictiire  In  the  throat  and  is  also  mb* 
ject  to  voodting  spdia— all  reanldng  from  said 
iBjnry." 

Octotter  26,  1920,  the  laat-mentioned  petl- 
tlon  came  on  for  bearing,  and  the  Commis- 
sion after  receiving  further  evidence  decided, 
December  2,  1920,  as  follows: 

TThe  eaae  haa  been  prerioaBly  heard  hy  the 
Gommiasioii,  and  from  the  eridence  sahmitted 
at  the  hearbig,  the'dommiasiOD  finds  the  nsual 
variaiice  in  m&dical  testimony,  bat  no  new  facts 
developed  Uiat  tend  to  prove  that  the  spplicast 
is  now  or  has  at  any  time  since  the  last  deci- 
sion of  this  Gommianon,  Jannary  9,  192X>,  Buf- 
fered dlsabDity  as  a  result  of  Injnriea  received 
October  24,  Wia" 

January  8,  1921,  the  i^aintlff  prosecuted 
his  appeal  to  this  court  In  the  usual  way  by 
writ  of  review  and  omtenda: 

**(!)  There  ia  no  substantial  evidence  in  the 
record  to  suBtain  the  dedsfon  of  the  Industrial 
Commission  in  refusing  compensation.  (2) 
The  lodu&inal  Commission  acted  In  excess  of 
He  powers  when  it  rendered  Its  decision  of  No- 
vember 17,  1919,  termtnating  its  award  to  the 
appellant  of  Jmia  8,  1919." 

[1]  We  have  pointed  out  In  detail  all  the 
proceedings  ha^  before  the  Commission  up 
to  and  Including  the  order  made  December  2, 
1920,  denying  plaintiff  compensation  after  a 
hearing  bad  upon  plaintiff's  petition  there- 
for. The  plaintiff  states  plainly  that  It  la 
from  this  order  an  e[^al  is  taken  or  the 
case  bronght  before  us  for  review.  It  Is  true 
plaintiff  complains,  and  his  counsel  contend, 
that  the  Commission  exceeded  Its  powers 
when  It  terminated  Its  award  made  on  June 
3, 1919.  without  notice  and  without  affording 
1dm  any  (^portunlty  to  be  heard.  We  think 
It  may  well  be  conceded  that  plaintiff  was  en- 
titied  to  notice.  Nevertheless,  he  must  have 
thereafter  known  of  the  action  of  the  Com- 
missicm  In  terminating  the  award  at  that 
time  for  he  subsequently  received  no  com- 
pensation. Moreover,  he  did  not  move  to  va- 
cate tha  (Hder  on  the  ground  that  he  had  no 
notice  <nr  oiqpoitanity  to  be  heard,  not  did  he 
take  any  appeal  therefrom. 

At  the  hearing  bad  beft»e  the  Commission 
ap<m  which  its  order  of  December  2,  1920, 
was  based,  and  from  which  the  appeal  Is 
taken,  it  appears  that  the  Commission  went 
into  the  question  not  only  of  the  present  dis- 
ability of  the  plahatifl  bat  reviewed  the  case 
trmn  its  inception,  beftne  it  finally  denied 


additional  compensation  as  applied  for  by 
him. 

{t]  After  carefnlly  reviewing  the  evidence 
adduced  before  the  CommlssloD,  we  find  sub* 
Btantial  testimony  In  Bnppmrt  of  its  flndiiu;, 
and  order  annealed  fran  of  December  2. 1020. 
That  twAng  tcae,  under  tbe  fbrmer  mlli^  of 
this  court  we  have  no  further  power  to  re- 
view. AnuQgamated  Sugar  Co.  v.  Industrial 
Commission,  189  Pac  69;  George  A.  Lowe 
Co.  V.  Industrial  Coouolsslon,  ISO  Pac  934; 
McVicar  v.  Industrial  Gommiasion,  191  Pac. 
1089. 

The  order  appealed  from  denying  plaintiff 
further  compensaticn  is  sustained.  « 

WEBER,  GIDEON,  XHUBMAN,  and 
FRICK,  JJ.,  cwcur.  ' 


SUMMIT  COUNTY  •t  wL  v.  RICH  COUNTY. 
(No.  8545.) 

(Supreme  Court  of  Utah.  Jan.  19,  1^. 
Rehearing  Denied  Feb.  17,  1921.) 

1.  Plaadlag  «=3-2i4(1)  —  Demiirrer  admits 
facts  pleaded. 

A  demurrer  to  the  complaint  aAnita  facts 

pleaded  therein.  ■ 

2.  Constitutional  law  «=»4^Every  roaaoaabla 
dottbt  solved  In  favor  of  eonitltutlonallty  of 
statsts. 

Before  the  court  can  declare  an  act  ot  the 
Legislature  unconstitutiosal.  it  is  its  duty  to 
solve  every  reasonable  doubt  in  favor  of  the 

act. 

3.  Counties  «=38—Co«i plaint  held  to  show  aa- 
eonstltatioaal  attsmpt  of  Legislature  to  de- 
flae  boaadary  llao  batwaen  eoaatles. 

The  complaint  In  an  action  between  counties 
%el(f.  to  sufficiently  allege  that  Sesa.  Laws  1017, 
c.  118,  passed  pursuant  to  C9omp.  Lawa  1907, 
I  487,  attempting  to  drfine  the  boandary  line 
between  Summit  and  Rich  counties,  ia  in  viola- 
tion of  Const,  art.  11,  $  3,  which  provides  that 
no  territory  shall  be  stricken  from  any  county 
except  upon  a  vote  of  a  majority  of  the  voters 
in  such  territory,  as  well  aa  of  the  county  to 
which  it  is  annexed.! 

4.  CouRtlea  »jubO  Lstialatira  Is  fixisf  dfapst- 
ad  htsadary  line  msst  follow  tbe  stasstoiy 
dlMorlption  as  sasriy  as  possible. 

In  defining  the  boundary  Une  between  two 
counties,  where  there  la  a  dispute,  it  Is  tbe  daty 
of  the  Legislature,  under  Comp.  Laws  1907,  | 
487,  to  follow  the  statutory  description  aa 
nearly  as  practicable;  and,  If  it  finds  it  im- 
practicable to  follow  It  as  to  some  particular 
point,  then  to  establish  a  new  Une,  but  tbe 
fact  that  some  parts  of  the  boundary  line  may 


■  Barton  v.  Sswets  Oountr,  «  Utah.  IBS,  lil'Paa. 
Ol. 
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bfl  amUgaoiis  and  vnaflcertainalile  by  engfawer- 
ing  ikUI  does  not  Jnstifr  it  in  ignoring  alto- 
cether  ttM  whldt  !•  dear  and  wuniitakid)!^  In 
view  of  Oonat.  art.  11. 1  8. 

*  ^peal  from  District  Court,  Salt  Lake 
Coon^;  H.  M.  Stei^ens,  Judge. 

Suit  by  Summit  County  and  South  Summit 
School  District  against  Rich  County.  Judg- 
ment for  defendant,  and  plaintiffs  appeaL 
Berraaed  and  remanded,  with  dlrectlona. 

P.  H.  Neeley,  of  CoalTllle,  and  D^,  Hop- 
paugh  &  Marb,  of  Salt  Lalw  City,  for  appel- 
lant*. 

Howat,  Marshall,  Macmillan  &  Crow,  of 
Salt  Lake  City,  for  reapondent 

THURMAN,  J.  This  Ib  a  proceieding  In 
equity  to  perpetually  enjoin  the  defendant 
Rich  county.  Us  officers  and  agents,  from  ex- 
ercising, or  attempting  to  exercise,  jurlsdic- 
tiou  over  certain  territory  alleged  to  be  a 
part  of  Summit  county,  and  for  other  relief. 
The  question  presented  arises  upon  defend- 
ant's d«nurrer  to  the  complaint.  It  there- 
fore becomes  necessary  to  set  out  the  sub- 
stance ckC  the  complaint  with  reasonable  full- 
ness. 

The  complaint  alleges  the  existence  of  the 
plaintiff  county  since  about  the  year  1876, 
and  defines  Its  area  and  boundary  lines  as 
the  same  are  described  In  Comp.  Lews  Utah 
1907,  8  479.  as  follows: 

"Beginning  on  the  northern  boondaiy  of  the 
Btate  at  l<mgitade  110  degrees  west,  thence 
west  to  the  southwest  corner  of  Wyoming; 
thence  north  to  a  point  east  of  the  point  where 
the  north  side  of  tbe  Union  Pacific  Railroad 
crosses  the  sammit  first  west  of  Bear  River 
TaDey;  thence  west  to  the  north  side  of  said 
railroad;  tbeoce  southwesterly  along  the  north 
aide  of  said  road  to  a  point  one  mile  east  of 
Wasatch  Station;  thence  northerly  to  tbe  near- 
est point  of  the  sommit  of  the  range  of  moun- 
tains between  Bear  Biver  and  Weber  Talleys; 
thence  soathwesterly  along  said  last-mentioned 
summit  to  its  intersection  with  tbe  summit  of 
the  high  land  between  Echo  and  Lost  creeks; 
thence  southwesterly  down  said  last-mentioned 
summit  to  and  directly  across  tbe  Weber  rtver; 
thence  southerly  along  the  summit  of  the  range 
separating  East  canyon  from  Weber  valley  to 
the  summit  of  the  cross  range  through  which 
tbe  upper  canyon  of  Bast  Canyon  creek  runs; 
tbenee  westerly  to  the  snmmlt  of  the  Wasatch 
range;  thence  soatheastexly  along  aaid  son- 
mit  to  the  sutmnit  of  tbe  range  next  south  of 
the  headwaters  of  Silver  and  East  Canyon 
creeks;  thence  easterly  along  said  last-men- 
tioned aammlC  to  the  point  where  it  Is  crossed 
by  the  road  between  Rhodes'  valley  and  Salt 
Lake  City;  thence  southerly  to  the  middle  of 
the  channel  of  the  Provo  river  at  tbe  blgb  bluff 
below  Ooddard's  ranch;  thence  easterly  along 
tbe  middle  of  said  channel  to  the  headwaters 
of  the  said  river  fartheat  east;  then  east  to 
the  snmonit  of  tbe  Uintah  range;  thence  north- 
easterly to  the  one  hundred  and  tenth  meridian 


of  mat  hmgttiida;  tbmn  mntk  to  tha  pebd 
of  begimdng," 

The  complaint  also  allies  the  ezlBtaioe  oC 
the  South  Sommit  BfSioal  district,  one  of  fl» 
plaintiffs,  aa  a  l^;al  sObdivlaiinL  of  said 
county,  haying  schoolhoiises,  and  an  oigania- 
ed  school  system  and  sehool  fiwsUitiea  for  tbe 
Inhabitants.  The  complaint  then  alleges  the 
existence  o£  tJie  defendant  Rldi  conntar  lAnca 
abont  the  year  1876,  and  dtfnes  its  area  and 
boundary  lines  as  the  same  are  described  In 
Comp.  Lews  Utah  1907,  |  474,  whldi  reads: 

"Beginning  at  tbe  point  of  intersection  of  the 
boundaries  of  Utah,  Idaho,  and  Wyoming, 
.thence  west  to  the  summit  of  the  watersbed 
separating  Cadie  and  Bear  Lake  'rallcvs; 
thence  southerly  along  tbe  mmmit  of  aaid  wa- 
tershed to  the  summit  of  the  Wasatch  range 
lying  north  and  east  of  the  headwaters  of  Os* 
den  river;  thence  southeasterly  along  the  som- 
mit of  the  IsBt-aneDtioDed  range  to,  and  thence 
along,  the  summit  of  the  mountains  separating 
the  valley  of  the  Bear  river  from  the  valt^  of 
the  Welier  river  to  a  point  opposite  and  near- 
pat  to  the  Union  Padfie  Railroad,  one  mile 
east  of  Wasatch  station;  thence  sontherly  to 
the  north  side  of  said  railToad;  thence  north- 
easterly along  the  north  ride  of  said  railroad  to 
the  summit  west  of  the  Bear  Bint  valley; 
thence  east  to  the  state  boundary;  thence  north 
to  tbe  point  of  beginning." 

It  is  then  alleged  In  the  complaint  ttiat 
since  1917  defendant  has  asserted  and  does 
now  assert  and  lay  claim  to  a  certain  porticm 
of  tbe  area  and  territory  of  Sumndt  ooonty 

and  said  sduxd.  district  as  follows: 

"Comsnendng  at  the  northeast  comer  of  lot 
6,  section  4,  township  tt  north,  range  8  east. 
Bait  Lake  base  and  meriAan,  thence  nUDing 
along  the  bouodary  line  between  title  state  of 
Wyoming  on  tbe  east  and  the  state  of  Utah  m 
the  west,  a  distance  of  four  mUes  more  or 
less  to  a  point  on  ssld  boundary  line  approxi- 
mately 600  feet  north  of  tbe  Union  Padfic  Bail- 
road;  thence  west  on  the  north  side  of  said 
railroad  a  distance  of  one  mile  more  or  less 
to  a  point  where  the  said  Union  Padfie  Rail- 
road crosses  tbe  summit  first  west  of  Bear  Biver 
valley;  thence  southwesterly  along  the  north 
side  of  said  railroad  to  a  point  In  the  northwest 
quarter  of  the  southeast  quarter  of  section  861, 
township  6  north,  range  7  east,  Salt  lake  base 
and  meridian,  and  about  one  mile  easterly  of 
Wasatch  Station  as  formerly  situated;  thence 
north  44  degrees, west  8,592  feet  to  the  aommit 
of  the  range  of  mountains  between  Bear  Bivet 
and  Weber  valleys;  thence  along  wid  last-men- 
tioned sammlt  south  49  dqpreea  R8  uinntes 
west,  1,600  feet;  thence  along  aaid  summit  aonth 
60  degrees  06  minutes  west,  Z^SBO  feet;  thenee 
along  said  summit  south  76  degrees  37  minutes 
west,  3,292  feet  to  a  point  In  the  northeast 
quarter  of  tbe  southwest  Quarter  of  section  84, 
township  6  north,  range  7  east.  Salt  Lake  base 
and  merldisn;  tiience  south  18  degrees  east 
3,S00  feet  to  the  summit  of  the  Bear  river  and 
Weber  river  watershed;  (hence  in  a  general 
easteiiy  direction  along  the  stmimlt  of  wa- 
terahed  to  a  point  on  the  section  line  between 
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■ectioiu  1  and  2,  tomiship  5  north,  range  7  east, 
Salt  Lake  base  and  meridian,  1,020  feet  north 
to  the  sonthwest  corner  of  the  northwest  quar- 
ter of  said  section  1;  thence  south  1,020  feet 
to  said  southwest  corner  of  the  northwest  quar- 
ter of  said  section  1;  and  thence  east  three  and 
one-hnlf  mites,  more  or  less,  to  the  p«int  sf  be- 
ginning," 

At  this  point  plaintiff  attaches  to  Its  com- 
plaint, as  a  part  thereof,  the  foUowlng  plat 
or  diagram,  which  It  alleges  represents  the 
area  in  conflict,  as  before  described : 


T.  BICH  ooxnxTT  641 
p.) 

said  county  and  school  district;  tbat  not- 
withstanding  the  premises  defendant  unlaw- 
ful Ij  assumes  to  exercise  Jurisdiction  over 
said  inhabitants  without  tbdr  consent  and 
to  levy  and  assess  taxes  against  them  and 
their  property  situated  therein;  that  de- 
f^dant  denies  the  lawful  autiiority  and 
Jurisdiction  of  plaintiffs  over  said  territory, 
and  has  heretofore  brought  many  suits  at 
law  against  plaindfl  county  to  prevent  said 
plaitttlfl' from  levying,  assessing,  or  collect- 


Plat  Showing  Area  in  CohfuicT 
B«.'»-ws:bm 
SumntT  AMD  Rich  Counties 


LBGfi.NO 

ojfNnftRr  Paayious  To)f/7.-" 

HBA  mCoMPUCTSHAOfiO. 


The  line  A-B  la  plaintiffs*  representation 
of  the  original  boundary  line  between  the  two 
counties ;  the  line  A-C  is  plaintiffs'  represen- 
tation of  the  line  established  Xxy  the  IieglaU- 
tore  of  1917. 

The  complaint  then  alleges  that  said  por- 
tion of  said  Summit  county,  last  described, 
has  never  been  stricken  from  said  county  by 
any  authority  of  the  state  of  Utah,  or  other 
authority,  nor  in  virtue  of  a  vote  therefor 
by  a  majority  of  the  voters  living  In  said  last 
described  territory,  nor  of  a  majority  of  the 
voters  of  the  county  to  which  It  is  to  be  an- 
nexed; nor  has  any  vote  ever  been  takeA  at 
any  time  In  respect  of  the  premises;  that  said 
iMt-descrlbed  territory  contains  a  conslder- 
aMe  number  of  Inhabitants  and  a  large  part 
of  tiie  taxable  and  assessable  property  of 
19GP.-41 


Ing  taxes  in  said  territory;  that  said  de-- 
fendant  has  thereby  delayed,  hindered,  and 
prevented  plaintiff  county  frixn  collecting  its 
said  taxes  and  having  and  exercising  Ju- 
risdiction over  said  territory  and  its  In- 
baUtants  in  other  respects,  and  will  con- 
tinue so  to  do  unless  restrained  by  decree  of 
fourt;  that  said  school  district  Is  Indebted 
more  than  $48,000,  for  which  It  has  issued 
its  bonds  to  Its  creditors,  and  has  other  in- 
debtedness besides,  and  if  said  territory  is 
stricken  from  Summit  county  It  would  de- 
prive said  school  district  of  a  large  part  of 
Its  revenue  heretofore  derived  from  tbe 
taxable  property  situated  therein,  and  throw 
the  entire  burden  of  said  Indebtedness  onto 
property  and  persons  remaining  In  other  parts 
of  the  district;  tbat  both  ot  said  plaintiffs 
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would  ttiereby  be  deprived  ot  a,  large  amount 
of  rerenoe  for  scbool  and  otber  lawful  pur- 
poses ;  that  it  would  also  derive  said  sdiool 
district  of  otber  prcq^ertr  used  by  it  for 
scbool  porpoaes  without  Just  compraisatlon 
or  due  process  of  law,  contrary  to  the  Four- 
teenth Amendment  of  the  federal  Constitu- 
tion ;  -  that  the  value  of  said  property  would 
exceed  the  sum  of  $20,000.  The  complaint 
then  states  with  considerable  detail  that 
prior  to  189S  there  was  no  dispute  concern- 
ing the  boundary  Une  between  plaintiff  coun- 
ter and  defendant,  bat  that  since  that  time 
de&ndant  has  arbitrarily  created  a  dispute 
with  plaintiff  county  with  intent  to  deprive 
It  of  Its  territory  and  defraud  it  of  its 
revenues;  and  othrawlse  injure  It  as  above 
set  fOTtb ;  that  tn  pursuance  of  said  fraudu- 
lent intent,  in  the  year  1917.  xmder  pretense 
of  having  a  disputed  boundary  line  more 
clearly  defined  between  plaintiff  and  defend- 
ant counties,  and  with  intent  to  evade  the 
provisions  <k  article  11,  section  8,  of  the 
state  Constitution,  plaintiff  fraudulently  rep- 
resented to  the  state  Leg^latore  that,  the 
boundary  line  between  said  counties  was  and 
is  at  another  place  from  that  wblch  tt  had 
always  been  and  now  is,  and  therenp(m  the 
said  Legislature  passed  an  act  which  purports 
to  more  clearly  d^e  an  existing  boundary 
Une  between  said  counties,  but  wbidi  chang- 
ed the  exlsUng  boundary  line  and  made  a 
line  which  cut  off  the  territory  last  above 
described  from  Summit  county  and  annexed 
the  same  to  defendant,  Rich  county,  in  viola- 
tion of  the  provisions  ctf  the  state  Constitu- 
tion hereinbefore  referred  to.  Finally,  It  is 
alleged  In  the  complaint  that  the  Legislature 
in  passing  the  act  referred  to  assumed  and 
acted  in  belitf  tiiat  there  were  apparent  am- 
biguities in  the  description  of  the  boundaries 
of  said  counties  as  hereinbefore  set  forth, 
and  was  induced  to  pass  said  act,  and  did 
pass  it,  because  of  said  mistake  and  aald  as- 
sumed patent  or  apparent  ambiguities.  But 
plaintiff  alleges  that  In  truth  and  in  fact 
said  boundary  line  is  and  was  clear  and  defi- 
nite, and  described  by  natural  objects  and 
permanent  structures  and  monuments  in- 
cluded therein  without  any  apparent  or  otti- 
er  ambiguity  or  uncertainty,  and  by  clear 
and  definite  language.  It  Is  further  alleged 
that  said  act  of  1917  was  passed  by  the  Leg- 
islature to  change  said  boundary  line  as 
aforesaid  without  any  previous  authorized 
official  survey  thereof  upon  the  ground  there- 
tofore made  by  authority,  or  to  be  made  by 
authority  thereafter. 

To  this  complaint  defendant  Interposed  a 
general  demurrer  which  was  sustained. 
Plaintiffs  elected  to  stand  upon  their  com- 
plaint, whereupon  the  complaint  was  dismiss- 
ed at  plaintiffs'  cost,  and  Judgment  entered 
for  defendant. 

Plaintiffs  aw>eal  and  assign  as  error  the 
order  of  the  court  sustaining  the  d«nurrer 
and  the  entry  ot  Judgment  for  defMdant. 


[1]  The  demurrer  admits  13ke  Acts  pleftded 
In  the  complaint,  and  there  seems  to  be  little 
or  no  dispute  as  to  tlie  law. 

Article  11,  section  3,  oC  the  state  Consti- 
tution, r^ed  cm  by  plaintiffs  and  referred  to 
in  their  c(Hnplaint,  reads  as  follows: 

"No  territory  shall  be  stricken  from  any 
coanl7  nnlesB  a  majority  of  the  voters  living  in 
such  territory,  as  well  as  of  the  county  to  which 
it  is  to  be  annexed,  shall  vote  therefor;  and 
then  only  under  such  conditionB  as  may  be  pre- 
scribed tv  general  law." 

The  binding  effect  of  this  prorisUm  of  the 
Constitution  is  not  duUenged  by  respondent, 
but  It  insists  that  the  facte  of  tills  case  bring 
It  within  the  principle  announced  In  Bart<m 
V.  Sanpeto  County,  48  Utah,  US,  162  Pac.  611. 
In  that  case  the  lands  of  Barton  were  as- 
sessed for  taxes  by  the  officers  of  Sanpete 
counl7.  Barton  contHtded  that  Ids  lands  so 
assessed  were  In  Juab  county.  He  paid  the 
taxes  under  protest,  and  brought  stOt  to  re- 
cover the  amount  on  the  theory  that  San- 
pete county  bad  no  antboritr  to  collect  the 
tax.  Thmre  had  been  a  dispute  of  long  stand- 
ing between  the  two  counties  as  to  the  exact 
locatlcm,  on  the  ground,  of  the  boundary  line 
between  them.  In  1907  the  Legislature  en- 
acted a  goiaral  law  providing  fbr  the  deter- 
mination of  Bfich  disputes^  Tile  act  appears 
In  the  Complied  Laws  of  1907.  |  487.  It  Is 
unnecessary  to  quote  it  at  lengtli,  but  In 
substance  It  provides  fliat  If  the  surveyors  of 
the  counties  between  whldi  tlie  dispute 
arises  cannot  agree  upon  the  matter  in  dis- 
pute the  county  commissioners  of  ^ther  or 
both  of  said  counties  may  engage  the  serv- 
ices of  tlw  stete  engineer,  who  witli  the 
aforesaid  county  surv^ors,  or  either  ot  them, 
shall  proceed  to  permanently  detarmlne  the 
boundary  line  by  making  surveys  and  direct- 
ing suitable  monumente  to  designate  said 
boundaries,  whlcSi  shall  be  pmoanent  until 
superseded  by  legislative  enactmeuL  In  1908 
the  stete  engineer,  in  pursuance  of  tbs  act 
referred  to,  went  upon  the  ground  and  locat- 
ed the  pointe  at  which  he  thought  mono- 
mente  should  be  placed.  The  boundary  Une 
thus  estebUsbed  left  Barton*s  land  on  the 
Sanpete  side.  This,  however*  did  not  settle 
the  dispute.  In  1918  Juab  cocnty  carried  the 
matter  to  the  Legislature  whidi  passed  an 
act  amending  Compiled  Laws  1907,  H  409, 
477,  which  defined  the  original  boundary 
lines  and  thereby  finally  estatdtshed  Oie  Une 
which  bad  been  In  dispute.  This  act  Is  found 
In  Sesfdon  Laws  1918,  p.  113.  The  Une  es- 
tablished by  the  Legislature  placed  the  land 
In  Juab  county.  Barton  relied  on  the  legisla- 
tive act;  the  defendant  Sanpete  county  re- 
lied on  the  survey  made  by  the  atete  en- 
giu^r,  and  also  contoided  that  under  the 
constitutional  provision  <artlde  11,  |  3)  re> 
lied  on  by  plaintiffs  in  the  instant  case,  the 
Legislature  had  no  power  to  take  land  from 
one  county  and  give  it  to  an<M3wr  without  a 
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vote  of  the  people,  and  that  therefore  the 
act  of  the  Legislature  relied  on  by  Bartcn 
was  UQCODStltutioiial.  The  dispute  in  that 
case  as  to  the  location  of  the  1x>undary  line 
between  the  two  oonntles  la  best  explained 
by  quoting  an  excerpt  from  the  opinion  of 
the  court  49  Utah,  at  page  190, 182  Pac.  GU, 
the  court  says: 

"The  bonndarieH  of  Juab  connl7,  aa  defined 
by  the  Legislature,  are  found  in  CSonip.  Laws 
1807,  section  469,  and  those  of  Sanpete  eoonty 
are  foimd  in  section  477  of  that  comDilatlon. 
The  particular  portion  of  the  boundary  line 
in  diapate  is  described  in  aection  477,  sapra, 
as  foDows:  **  •  •  To  a  point  east  of  the 
place  where  the  Gunnison  road  croesee  the  di- 
Tide  between  Chicken  creek  aad  Sevier  river; 
thence  in  a  straight  line  sonthwesterly  to  the 
upper  bluff  rocks  at  the  south  end  of  Cedar 
Tidge.*  The  Isngoage  describing  the  boandary 
in  section  469  is  practically  tiie  same.  The 
points  in  dispute  are:  (1)  The  precise  placs 
or  point  where  the  Gunnison  road  crosses  the 
divide  between  Chicken  creek  and  the  Sevier 
river;  (2)  the  precise  point  on  the  mountain 
range  referred  to  which  lies  east  of  the  point 
first  mentioned;  and  (3)  the  precise  point 
that  is  referred  to  by  the  description  of  *the 
upper  bluff  rocks  at  the  south  end  of  Cedar 
rUge.*  When  the  first  pdnt  Is  once  found  the 
second  Is  easfi^  determined,  since  that  point 
must  be  found  due  east  of  the  first  pmut.  The 
third  point  Is,  howevoc,  entirely  independent  of 
die  other  two." 

The  district  court  found  the  issues  In  favor 
of  Sanpete  county  and  its  counsel  In  this 
court  defended  the  judgment  on  the  ^ound 
that  the  location  of  the  boundary  line  by  the 
state  engineer  having  been  made  in  1908,  In 
{nirsuance  of  the  provisions  of  section  487, 
supra,  the  line  so  established  should  be  con- 
firmed. Counsel  also  contended,  as  before 
stated,  that  the  act  of  the  Legislature  estab- 
lldiing  the  line  was  onconstltntloDaL 

This  court  reversed  the  judgment  of  Ux9 
trial  court  wi  the  theory  that  the  common 
boundary  Une  between  the  two  counties  was 
BO  indefinite  and  ambiguous  that  It  could  not 
be  contended  that  the  line  bad  been  definitely 
estaWsbed  until  the  Legislature  established 
It  in  1913.  Whether  the  land  In  question  was 
tat  Juab  county  or  Sanpete  county  could  not 
be  detennlned  prior  to  the  passage  of  the 
act,  and  thertfore  it  could  not  be  assumed 
that  land  had  been  stricken  from  one  county 
and  ^ven  to  another.  The  court  in  its  opin- 
ion, at  page  194  of  49  Utah,  at  page  618  ct 
162  Pac,  says : 

"The  legal  effect  of  what  was  done  by  the 
LegUlatuie.  was  merely  to  determine  and  fim 
the  .  oriffindllv  contemplated  terriiorial  KmiM 
of  the  two  oouniiet.  No  territory  was  there- 
fore annexed  to  one  or  stricken  from  the  other 
county,  and  hence  tiie  constitutional  providon 
has  no  application  here."    (Italics  ours.) 

We  have  reviewed  the  opinion  in  the  Bar- 
ton Case  at  considerable  length  for  the  rea- 
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son  that  it  appears  to  have  been  Implicitly 
relied  ou  in  the  court  below  In  the  Instant 
case  by  both  respondent  and  the  trial  court 
It  is  also  relied  on  here,  and  In  fact  Is  the 
only  case  called  to  our  attention  that  Is  in 
any  respect  analogous  to  the  case  at  bar. 
The  opinion  in  tliat  case  Is  comparatively 
brief,  and  Its  purport  and  meaning  clear.  It 
la  apparent  upon  a  careful  reading  of  the 
opinion,  especially  the  language  italicized 
In  the  excerpt  quoted,  that  this  court  upheld 
the  legislative  act  of  191S  because  the  legal 
efFect  of  what  the  Legislature  did  was,  as 
stated,  "merely  to  determine  and  fix  the  origi- 
nally contemplated  territorial  limits  of  the 
two  counties." 

-  In  the  preseit  case  the  trial  court  render- 
ed an  able  and  exhaustive  opinion,  which  is 
adopted  by  respondent  and  printed  in  its 
brief  as  part  of  Its  argument  It  cornqpares 
the  all^^ed  uncertain  boundary  line  in  tiie 
Barton  Case  with  the  alleged  uncertain 
boundary  line  In  the  present  case,  and  finds 
that,  in  principle  the  condltloDS  are  similar. 
For  that  reason  the  trial  court  seemed  to  be 
of  the  oidnlOQ  'ttiat  the  boundary  line  In 
dispute  In  tbls  case,  the  same  as  in  the  Bar- 
toii  Case,  is  hopdessly  indefinite^  and  there- 
fore jnsUfled  the  legislative  act  establishing 
a  new  line.  Without  assuming  or  attempting 
to  dUTerentlftte  the  facts  betweai  the  Barton 
Case  and  the  case  at  bar,  it  Is  sufficient  for 
our  purpose  to  say  that  if  it  had  appeared  in 
the  Barton  Case,  upon  a  comparison  of  the 
original  boundary  line,  with  the  boundary 
line  established  by  the  Legislature  In  1913, 
that  the  Legislature  had  manifestly  Ignored 
a  plain  Indubitable  line  marked  by  a  trans- 
continental railroad  for  a  distance  of  ap- 
proximately four  miles,  thereby  shifting  the 
railroad  from  one  county  to  another,  together 
with  thousands  of  acres  of  land  and  their  in- 
habitants, the  writer  is  of  the  opinion  that 
the  court  would  have  held  that  the  act  was 
xmconstitutional  and  void.  The  hypothesis 
we  have  assumed  appears  to  be  within  the 
facts  of  the  present  case  as  the  same  ap- 
pear in  plaintiff's  complaint 

[2-4]  It  Is  not  our  province  on  this  ap- 
peal to  determine  or  attempt  to  determine, 
the  exact  location  of  the  true  boundary  line 
at  all  points  between  the  two  counties.  For 
that  reason  we  have  not  referred  to  the  al- 
leged uncertainty  as  to  where  the  common 
boundary  line  on  the  north  leaves  the  Wyom- 
ing state  line  and  starts  west  towards  the 
north  side  of  the  railroad.  Neither  have  we 
referred  to  the  alleged  uncertainty  as  to 
where  the  boundary  line  leaves  the  railroad 
on  the  south.  Any  opinion  we  might  ex- 
press upon  questions  of  that  kind  would 
serve  no  useful  purpose.  The  question  here 
is,  Does  plaintiffs'  complaint  state  a  cause 
of  action?  We  think  the  complaint  conclu- 
sively shows  that  the  legislative  act  of  which 
plaintiffs  coidplalu  unnecessarily  deprives 
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Summit  connty  of  a  eubstantlal  portton  of 
Its  territory,  and  for  that  reason  the  trial 
CQurt  erred  In  sustaining  defendant's  de- 
murrer. 

We  are  not  tmmindful  of  the  fact  that  be- 
fore we  can  declare  an  act  of  the  Legislature 
unconstitutional  It  Is  our  solemn  duty  to 
solve  every  reasonable  doubt  In  favor  of  the 
act  We  have  conscientiously  endeavored  to 
adhere  to  that  rule  In  arriving  at  a  conclusion 
in  the  present  case.  We  cannot,  however, 
close  our  eyes  to  the  fact  that  the  Legislature 
which  origlnftlly  defined  the  boimdary  line 
between  Summit  and  lUch  counties,  accord- 
ing to  the  complaint,  manifestly  intended  that 
the  north  side  of  the  Union  Pacific  Railroad 
should  constitute  the  boundary  line  between 
the  two  coimties  for  a  distance  as  above  stat- 
ed of  approximately  four  miles.  It  also  mani- 
festly Intended  that  for  that  entire  distance 
said  railroad  should  be  within  and  a  part 
of  the  territory  of  Summit  county  and  sub- 
ject to  Its  jurisdiction.  The  fact  that  other 
parts  of  the  boundary  line  between  the  two 
counties  may  be  ambiguous  or  unascer'taln- 
able  by  engineering  skill  did  not  justify  the 
Legislature  in  ignoring  altogether  that  which 
was  clear  and  unmistakable.  It  was  the  duty 
of  the  Legislature  in  attempting  to  estab- 
lish the  boundary  line  to  follow  the  statutory 
description  as  nearly  as  practicable,  and,  If 
It  found  it  impracticable  to  follow  It, at  some 
paiticular  point,  then  to  establl^  a  new  line. 
In  doing  80,  however,  it  was  still  Its  duty  to 
be  guided  by  what  It  conceived  to  be  the  In- 
tention of  the  Legislature  which  attempted 
to  establish  the  original  Hue. 

We  are  therefore  compelled  to  hold  that 
the  act  of  the  Legislature  (chapter  113,  Sess. 
Laws  1917)  attempting  to  define  the  boimdary 
line  between  Summit  and  Rich  counties  Is 
in  violation  of  article  11,  section  3,  of  the 
state  Constitution,  and  is  therefore  void. 

The  judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  remanded  to  the 
district  court,  with  directions  to  overrule  the 
demurrer  to  ^aiutlCfs'  complaint  and  to  pro- 
ceed In  accordance  with  the  usual  ivacttce 
of  the  court 

CORFMAN,  O.  and  WBBBR,  GIDEON, 
and  FRICK,  JJ.,  concur. 

On  Rdiearlug. 

THURMAN,  J.  On  application  tor  rehear- 
ing respondent  expresses  the  fear  that  the 
opinion  of  the  court  may  be  construed  as 
holding,  unqualifiedly,  that  the  legislative  act, 
ch.  113,  Laws  Utah  1917,  is  unconstitutional. 

The  court  is  of  the  opinion  that  the  lan- 
guage used,  considered  as  a  whole,  is  not  sus- 
ceptible of  such  construction.  The  sufficien- 
cy of  the  complaint  was  all  that  was  before 
the  court  and  the  oiurt  only  Intended  to  hold 
that  the  complaint  showed  tlie  act  to  be  un- 


constitutional. With  fbis  explanation  the  ap- 
plication for  rehearing  is  denied. 

OORFM AN,  C.  J.,  and  WEBEB,  OIDBON, 
and  FBICE,  3 J.,  concur. 


RAILWAY  MAIL  ASS'N  v.  JEFFREY. 
(No.  9782.) 

(Supreme  Court  of  Colorado.  Feb.  7,  1921.) 

1.  Insunuioft  <8=>825(3)— Refiiai  of  direotsd 
venllflt  for  d^idait  seolety      groaid  of 

sulolde  held  proper. 

In  an  action  to  recover  death  benefit  due 
as  the  result  of  accidental  death  of  a  member 
of  defendant  society,  held  that,  on  evidenoe  en- 
tirely circumstantial,  tending  to  snstain  the  de- 
fense of  suicide,  the  trial  court  properly  re- 
fused to  direct  verdict  for  defendant 

2.  Appeal  and  error  «s3l060(t)— No  roverul 
for  remarks  of  oMmel  where  Rot  preJadMil. 

Where  it  does  not  appear  that  the  remarks 
of  counsel  complained  of  by  plaintiff  in  error 
influenced  the  jury  In  arriving  at  its  verdict  or 
resulted  in  snbstantial  prejn^ee,  there  can  be 

no  reversal. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Julian  H.  Bfbore,  Judga 

Action  by  Lois  B.  Jrifrey  against  the  Bail- 
way  Mall  Association.  Judgment  for  plain* 
tiff,  and  defendant  brhigs  error.  Affirmed. 

Walter  M.  Appel,  of  Denver  (Frank  BxUne^ 
of  Denver,  of  comisel),  for  plaintiff  in  error. 

John  D.  MUliken  and  L.  J.  Stark,  both  of 
Denver,  for  defendant  In  error. 

ALLEN,  J.  This  is  an  action  bought  by  a 
beneficiary  under  a  contract  of  a  fraternal 
and  benevolent  society  to  recover  a  death 
benefit  alleged  to  be  due  as  the  result  of  the 
accidental  death  of  a  member  of  the  society. 
The  defendant  alleges,  as  Its  only  defense, 
that  the  death  was  not  accidental,  but  was 
caused  by  suldde.  The  allegation  is  denied 
by  the  replication.  The  jury  found  the  issue 
for  plaintiff.  There  was  a  Judgment  on  the 
verdict,  and  defendant  has  sued  out  a  writ  of 
error. 

[1]  The  principal  contention  of  defendant 
relates  to  the  evidence  and  to  the  trial  court's 
refusal  to  direct  a  verdict  for  defendant  We 
find  that  the  evidence  supports  the  verdict 
and  that  the  court  pn^rly  refused  to  direct 
a  verdict 

[2]  The  evidence  presented  as  -tending  to 
sustain  the  defense  of  suldde  was  entirely 
drcumstontlal.  The  record  does  not  show, 
and  it  does  not  appear,  that  the  remarks  of 
counsel  complained  of  Influenced  the  jury  In 
arriving  at  its  verdict  or  resulted  in  substan- 
tial prejndloe  to  defUidant 
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We  flod  no  reversible  error  in  the  record. 
The  jndgmeut  Is  affirmed. 
Affirmed. 

SCOTT,  a  J«  and  TELLER,  J.,  concur. 


RYAN  «t  al.  V.  COLORADO  POSTAL  TELE- 
GRAPH CABLE  CO.    (No.  9713.) 

(Supreme  Gonrt  of  Colorado.   Feb.  7,  1921.) 

1.  Coarts  «s»97(5)— Validity  of  itipulation 
linltiag  liability  on  Intarvtate  maasage  federal 
qaestlon. 

Since  the  passage  of  tbe  Interstate  Com- 
merce Act  (tJ.  S.  Comp.  St  I  8563  et  seq.) 
and  the  adoption  of  the  amendment  of  June  18, 
ISlOt  the  question  whether  a  stipulation,  limit- 
ing tbe  liability  of  ■  telegraph  company  for  an 
interetate  message,  la  valid  and  binding,  is  ex- 
duaively  a  federal  questioo,  and  tbe  state  coort 
is  bonnd  by  the  federal  decisions  thereon. 

2.  Telegraphs  and  telepboaes  ^=:>54(5)— Stlp- 
olatlott  Uniting  llabHfty  for  laterstala  maa- 

•  sage  valid. 

A  stipulation  on  the  back  of  a  telegraph 
Uank.  limiting  liability  of  the  telegraph  com- 
pany for  mistakes,  delays,  or  condellTeries  to 
the  cost  of  the  telegram,  if  an  unrepeated  mes- 
sage, and  not  more  than  50  times  snch  cost  if 
a  repeated  mesBage,  is  valid  nnder  Interstate 
Commerce  Act  (TJ.  S.  Comp.  St.  S  856S  et  soq.), 
as  amended  by  Act  Cong.  June  18, 1910. 

Error  to  District  Court,  City  and  Connt? 
ct  Denver ;  ^  Clarence  J.  Morley,  Judge. 

Snit  by  Thomas  A.  Ryan  and  others, 
doing  business  as  a  copartneinhli)  under 
the  style  and  firm  name  of  Tbomas  A.  Ryan  & 
Gol,  against  the  Colorado  Postal  Telegraph 
Cabto  Omnpanr.  Jndsment  for  plalntUh 
for  part  ct  tbe  rdief  demanded,  and  they 
bring  error.  Affirmed. 

Patrick  D.  Connor,  of  Denver,  for  plain- 
tiffs in  error. 
Dana,  Blount  &  Sliver  at  ein,  of  Denver,  for 

defendant  In  error. 

BAILEY,  3.  PlBlntifTB  broi^ht  suit  to  re- 
cover damages  from  tbe  defendant  corpora- 
tioD,  The  Colorado  Postal  Telegraph  Cable 
Company  for  Its  negligent  failure  to  deliv- 
er a  telegram.  The  facts  are  undisputed. 
Flaintlffs  gave  the  message  to  tbe  superin- 
tendent of  the  company  at  Denver  for  trans- 
mission to  New  Tork  City.  It  was  wired  to 
Chicago,  and  there  lost  The  message  was 
located  in  Chicago  upon  search  by  the  Den- 
ver office  on  complaint  of  plaintiffs.  It  is 
also  undisputed  that  through  failure  to  de- 
liver the  message  plaintiffs  suffered  a  loss 
of  yi,SOO.OO.  Upon  this  state  of  facts  both 
parties  moved  for  a-  directed  verdict,  and 
the  court  directed  one  for  plaintiffs  In  the 


sum  of  eighty  cents,  upon  which  judgment 
was  entered,  that  being  the  amount  paid  by 
them  for  transmission  of  tbe  message.  Plain- 
tiffs bring  the  Judgment  here  for  review  on 
error. 

Tbe  trial  court  hdd  that  the  conditions  up- 
on the  back  of  the  telegraph  blank  furnished 
by  the  defendant  company  In  receiving  mes- 
ages  were  valid  and  binding  on  all  patrons. 
It  is  there  stipulated  that  the  telegraph  com- 
pany shall  not  be  liable  for  mistakes,  delays 
or  nondeliveries,  whether  caused  by  the  negli- 
gence of  Its  servants  or  otherwise,  beyond  the 
cost  of  the  telegram,  if  It  be  an  nnrepeated 
message,  and  not  for  more  than  fifty  times 
such  cost  If  it  be  a  repeated  message.  The 
messiage  here  Involved  was  an  nnrepeated  one. 

It  Is  urged  by  plaintiffs  that  the  law  In  this 
Jurisdiction  will  not  permit  telegraph  com- 
panies to  contract  for  Immunity  against  their 
own  negligence.  In  support  of  this  contention 
are  dted  Western  Union  Tel.  Co.  v.  Graham, 
1  Colo.  231,  9  Am.  Rep.  136 ;  Woatem  Union 
Tel.  Co.  V.  Cornwall,  2  Colo.  App.  491,  31 
Pac.  393;  Postal  Tel.  Co.  v.  Barwise,  11  Colo. 
335,  S3  Pac.  252;  and  Western  Union  Tel  Co. 
V.  Eyser,  2  Colo.  141.  These  cases,  however, 
were  all  determined  prior  to  the  passage  of 
the  amendment  to  the  Interstate  Commerce 
Act  (U.  S.  Comp.  St.  S  8563  et  SOQ.).  This 
amendment  was  adopted  by  the  Act  of  June 
18,  1910,  and  that  portion  relative  to  tele- 
graph companies  is  as  follows,  found  in  vol- 
ume 36,  U.  S.  Statutes  at  Large,  page  03& 
(U.S.  Comp.  St  8  8563): 

"The  provisions  of  the  act  shall  apply  *  *  * 
to  telegraph,  telephone  and  cable  companies, 
•  •  •  engaged  in  sending  messages  from  one 
state,  territory,  or  district  of  the  United  States, 
to  any  other  state,  territory,  or  district  of 
the  United  States,  or  to  any  foreign  country, 
who  shall  be  considered  and  hdd  to  be  common 
caniers  within  the  meaning  of  this  act  *  *  • 
AH  ebarges  made  (or  any  service  rendered  or 
to  be  rendered  *  *  *  for  the  transmission 
of  messages  by  telegraph,  telephone  or  cable, 
as  aforesaid,  or  in  connection  therewith,  shall 
be  just  and  reasonable;  and  every  unjust  and 
unreasonable  charge  for  such  services  or  any 
part  thereof  la  prohibited  and  declared  to  be 
unlawful:  Provided,  that  messages  by  tele- 
graph, telephone,  or  cable,  subject  to  the  pro- 
visions of  this  act  may  be  daasifled  Into  day, 
night,  repeated,  unrepeated,  letter,  commer- 
cial, press,  government,  and  such  other  classes 
as  are  just  and  reasonable,  and  different  rates 
may  be  charged  for  the  different  classes  of  mes- 
sages." 

Section  IS  of  the  amended  act  (U.  S.  Comp. 
St  8583)  vests  In  the  Interstate  Commerce 
Commission  full  and  exclusive  Jurisdiction  in 
the  first  Instance  of  all  (questions  r^tlve  to 
the  reasonableness,  or  the  reverse,  of  all  rates 
and  tariffs  for  the  transmission  of  messages 
by  telegraph  or  telephone,  and  also  all  ques- 
tions relative  to  the  regulation  and  practice 
of  such  carriers,  as  to  whether  their  rates 
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and  tegnlntlons  be  prefisraDtial,  or  otberfrtse 
nnjast  or  nnlawftd. 

[1,1]  Tbo  BOle  question  for  determination 
Is  wbettier  the  stipulation  as  to  tbe  liability 
of  the  company  la  valid  and  binding.  In  de- 
ddli^  tbls  question  to  are  predaded  from 
considering  the  cases  frtun  our  own  jurisdic- 
tion, because  the  passage  of  the  Interstate 
Commerce  Act,  and  the  ad(q;>tlon  of  the 
amendment,  have  taken  the  matter  from  the 
courts  of  the  scTeral  states  and  made  It  ez- 
duslTely  a  federal  question.  Gardner  t. 
Western  TTulon  Tel.  Co..  231  Fed.  406,  145 
CCA.  S99.  Since  this  court  is  bound  tiy  the 
federal  ded^cKis  upon  such  qnestlons,  the 
case  at  bar  Is  ruled  by  the  htddlngs  of  the 
Supreme  Court  of  the  United  States.  In 
Postal  Telegraph  Cable  Go.  t.  Warren-Oood- 
wln  Lumber  Co.,  261  U.  9.  27,  40  Sup.  Ct  69, 
64  L.  Ed.  118,  determined  in  December,  1919, 
the  question  was  whether  the  Interstate  Com- 
merce Act  as  amended  exdnded  state  action 
In  reference  to  Interstate  business  of  telegraph 
companies,  and  limited  the  liability  of  such 
companies  to  the  terms  of  their  stipulations 
on  the  bacfe  of  their  tel^aph  blanks.  Aft- 
er discussing  numerous  state  and  federal 
cases  toudilng  these  questions  Hie  conrt  said, 
at  page  30  of  251  U.  S..  at  page  70  of  40  Sup. 
Gt  (64  U  Ed.  118): 

"In  the  second  place,  as  in  terms  the  act  em- 
powered telegi^h  companies  to  establteb  rea- 
sonable rates,  subject  to  tbe  control  which  the 
act  to  regulate  commerce  exerted,  It  foIIowB 
that  the  power  thuB  t:iven,  limited  of  course  by 
Bocb  control,  carried  with  it  tbe  primary  au- 
thority to  provide  a  rate  for  unrepeated  tele- 
grams and  the  right  to  fix  a  reasonable  limita- 
tion of  liability  where  such  rate  was  charged, 
since  as  pointed  out  in  tbe  Primrose  Case  [164 
U.  S.  1],  the  right  to  contract  on  such  subject 
was  embraced  within  tbe  'grant  of  th«  primary 
rate-maUng  power." 

In  Western  Vidon  Tel.  Go.  Boe^^  251 
U.  B.  815,  40  Sup.  Gt  107,  64  L.  Bd.  281,  it, 
was  held  that  the  Act  of  1910  was  not  to  be' 
narrowly  constroed,  to  preserve  any  reserve 
power  in  the  severid  states,  and  that  the  act 
left  no  room  for  exercise  by  a  state  of  regula- 
tive power,  by  penalizing  any  negligent  fail- 
ure to  promptly  deliver  an  interstate  tele- 
gram. 

TbA  latest  pronouncement  of  iim  Swrone 
Court  of  the  United  States  upon  the  pre- 
dse  question  here  Involved  Is  found  in  Postal 
Telegraph  Cable  Ca  v.  Dickerstm,  254  U.  S. 
— ,  41  Sup.  Gt  60,  65  L.  Ed.  — .  Suit  was 
by  Dlck^son  against  the  telegraph  c<Hnpany 
In  a  Mississippi  state  court,  fbr  actual  and 
punitive  damages  on  account  of  the  lUleged 
failure  of  the  defendant  to  transmit  and  de- 
liver an  interstate  telegram  within  a  reason- 
able time,  wberein  plaintiff  recovered  sub- 
stantial damages,  which  judgment  was  af- 
firmed by  the  Supreme  Court  of  that  state. 
On  certierarl  to  review  the  Judgment  of  the 


Supreme  Court  of  Hlsslsslpttf,  tbe  THilted 
States  Supreme  Court  hdd  that  tlie  case  was 
ruled  by  Postal  Telegraph  Cable  Go.  War- 
ren-Goodwin Uimber  Co.,  and  Western  Union 
Telegraph  Go.  v.  Boeg^l,  supra,  and  the  Jndg^ 
ment  of  the  state  conrt  waa  reversed. 

In  view  of  the  federal  decisions,  which  are 
binding  on  us,  the  Judgment  the  trial  court 
must  be  affirmed. 

Judgment  affirmed. 

SCOTT,  a     and  BUBKB,  J.,  oottca& 


KOKOTOVICH  V.  INDUSTRIAL  COMMIS- 
SION OP  COLORADO  et  aL 

(No.  9963.) 

(Supreme  Court  of  Colorado.    Feb.  7,  1921.) 

1.  Master  asd  servut  ^=>4I8(6)  —  Coninls- 
ston's  order  eonflrmed  by  district  eeart  aot 
dlitsrM  BBless  without  JsrisAotloB. 

Where  an  order  of  the  bdostrial  Commis- 
sion has  been  confirmed  by  the  district  court, 
and  there  is  no  contention  that  it  was  procur- 
ed by  fraud,  tbe  commission's  findings  of  facts 
supporting  the  order  can  only  be  disturbed,  it 
at  all,  on  the  ground  of  gross  abuse  of  discre- 
tion exceeding  the  commission's  powers.  Laws 
1919,  c.  210,  S  103. 

2.  Master  and  servast  «=nS8S(20)~R«f«sal  of 
lusiii  sum  award  held  aot  aa  sbsse  of  ooni- 

mlssioa's  discretios. 
Where  an  injured  servant  had  a  wife  and 
eight  minor  diildren  wholly  dependent  upon 
him,  with  no  property  or  income,  'and  was  un- 
able to  perform  manoal  labor,  and  desired  a 
lump  sum  to  purchase  a  farm,  but  had  be» 
earning  more  than  f850  a  month  prior  to  in- 
jarj,  imd  since  had  drawn  over  |00  a  month, 
and  was,  16  mcmtha  sfter  the  aeddeat,  penni- 
less and  in  debt  ^eld,  that  the  Indnstdal  Com- 
mission's refusal  to  award  a  lamp  sum  was  not 
an  abuse  of  discretion. 

3.  Master  and  servast  «S34I8(6}  —  Snpresie 
Court  may  oonsider  only  whether  there  Is  evi- 
dence to  support  findings  of  ladsstrial  Coni- 

mlsaion. 

In  reviewing  an  award  of  tbe  Indnstrlal 
Commission,  confirmed  by  the  district  conrt 
this  court  may  consider  only  the  legal  question 
whether  there  is  evidence  to  support  the  find- 
ings. 

Department  3. 

Error  to  District  Court  City  and  County 
ot  Denver ;  Charles  C.  Butler*  Judge. 

Proceeding  by  Mike  Eokotovlch  for  com- 
pensation under  the  Workmen's  Compensa- 
tion Act,  opposed  by  the  Bocky  Mountain 
Fuel  Company,  employer,  and  the  Bmptoyers' 
Mntunl  Insurnuce  Company,  Insurer.  Award 
in  payments  was  allowed  and  applicaufs  pe- 
tition for  lump  sum  settlem^t  was  denied. 
The  district  court  affirmed  the  findings  and 
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nder  of  the  OommtBslon,  mod  the  enpUcant 
brings  error.  .Afflrmed. 

B.  F.  Reed  and  Robert  W.  Steele,  Jr., 
both  of  Denver,  for  plaintiff  In  error. 

Victor  B.  Keyea,  Atty.  Gen.,  and  John  S. 
J^e,  Deputy  Atty.  Gen.,  for  defendant  In 
error  Industrial  Commission. 

Frank  C.  West,  of  Denver,  for  defend- 
ants in  error  Rocky  Mountain  Fuel  Co.  and 
Employers'  Mut  Ina  Ca 

BURKE.  J.  The  Industtial  Commission 
of  Colorado,  under  the  provisions  of  the 
Workmen's  Compensation  Act,  found  plain- 
tiff in  error  totally  and  permanently  dis- 
abled and  allowed  him  the  maximum,  $8 
per  we^  for  life,  therefor.  He  petitioned 
for  a  lump  sum  settlement  in  lieu  of  this 
allowance.  A  hearing  was  had  on  that 
petition,  testimony  taken,  and  the  Com- 
mlssion  found  that  it  was  not  for  his  best 
interests  that  his  petition  be  granted  and 
ordered  accordingly.  Such  further  proceed- 
ings were  had  that  the  cause  was  regularly 
reviewed  by  the  district  court,  which  af- 
firmed the  findings  and  order  ct  the  Com- 
misstm.  To  review  that  jndgnunt  the  cause 
Is  now  before  us  on  error. 

The  act  in  question  authorizes  the  Com- 
mission to  order  the  paymient  of  an  award  in 
installments  or  In  a  lump  sum  "as  it  may 
determine  to  be  for  the  best  interests  of  the 
parties  concerned."  The  method  of  pay- 
ment thus  rests  within  the  discretion  of  the 
CommlsBion.  The  courts  are  authorized 
to  set  aside  an  order  of  the  Commissioh 
only  on  the  ground  that  it  was  procured 
by  fraud,  or  is  unsupported  by  the  Commls- 
slon's  finding  of  fact,  or  beyond  its  power. 
Section  103,  c.  21%  Laws  1919. 

ISiere  is  no  contentLra  that  the 
order  here  complained  of  was  ivocnred  by 
fraud,  and  It  was  the  ptoper  order  to  en- 
tor  on  Oie  flKct  as  found.  It  can  tmly  be  dis- 
turbed, if  at  aU.  On  the  ground  l^at  it  was 
m  grass  timse  of  dlscretiim ;  lience  In  excess 
(rf  the  power  of  the  Commission.  Flalnttff  in 
error  contends  that  the  action  of  the  Com- 
mission in  denying  his  petltiim  lot  a  lump 
sum  settlement  was  "arbitrary,  unreason- 
able^ unjust,  and  contrary  to  law  and  con- 
stitutes a-  gross  abuse  of  discretion."  To 
establish  this  contmtion  be  calls  attention 
to  the  follotrtng  facto  disclosed  by  the 
record:  That  Kokotorlch  bad  a  wife  and 
dght  minor  dilldren  all  living  and  wh<dly 
dependent  np<ni  him  for  BnKx»rt;  that  he 
had  no  property  and  no  income;  that  he 
was  noable  to  perform  mannal  labor  of 
any  kind;  that  he  had  been  reared  on  a 
farm  and  wished  to  purchase  a  small  farm 
where  he  could  maintain  a  home  for  him- 
self and  family  and  support  and  educate  his 
diildren;  that  he  was  33  years  old  and  his 
expectancy  was  88.92  years. 


Awsnmtnft  but  not  deddinft  that  fbma 
things  may  be  considered  as  tending  to 
estabUdi  the  alleged  abuse  of  discretion  on 
the  part  of  ttie  Commission,  the  record  dis> 
<doses  tlie  fBzOier  facts  that  Ktftotovlcb, 
havliij  been  earning  frcm  $800  to  9400  per 
numth,  and  having  since  bis  Injury  drawn 
984.72  a  month  compflnaatlon,  plus  980  a 
month  from  scnne  fraternal  sodety  to  which 
he  belonged,  was,  within  16  mcmtbs  of  the 
date  of  the  accident,  penniless  and  91*200 
in  dd)t  Furthermore,  that  neither  plain- 
tiff nor  his  wife  ever  ccmducted  a  bnshrasa 
of  any  Und      th^  own. 

No  fixed  rule  can  be  laid  down  for  deter- 
mining whether  weekly  compensation  or  a 
lump  sum  should  be  allowed  a  claimant 
under  our  Workmen's  Compensation  Act. 
In  most  cases  the  controlling  factor  must 
be  the  character,  capacity,  and  business 
ability  of  the  claimant 

[$]  In  view  of  the  foregoing  facts  this 
court  cannot  say  that  ttie  Commission  abas- 
ed its  dlscretioa. 

"This  court  may  consider  only  th«  legal  tjaes- 
tion  of  whether  there  is  evidence  to  support 
the  findings."  Passinl  v.  Industrial  Commia- 
BioD.  64  Colo.  349.  171  Pac.  869. 

Finding  no  error  in  Oie  record,  the  Judg- 

m^t  is  affirmed. 

SCOTT,  C.  3^  and  BAIIiEY,  J.,  concur. 


WERTZ  V.  LAWRENCE.   (No.  9711.) 

(Supreme  Court  of  Colorado.   Teb.  T,  1921.) 

1.  Libel  aad  sUndsr  «s>i04(l)— In  aotisa 
against  ess  who  prosaented  plaintiff  for  Isi- 
My,  evldesos  as  to  proaeoution  adsilaslble. 

Where  plaintiff  alleged  dander  by  defend- 
ants chargiiv  her  with  insanity,  evidence  with 
reference  to  the  lunacy  proceedhigB  instituted 
by  defendant  Md  relevant  as  to  good  fsith  and 
malice  ca  the  slander  count 

2.  Appeal  and  error  «a»58l(2)— Trial  «»29B 
<6)-£xeeptlsa  te  listmctlons  should  bs 
shown  In  sbstraM  of  reoord. 

In  an  setion  on  a  count  for  slander  and  a 
second  count  for  malicious  prosecuttoo.  In 
which  the  second  was  abandoned,  objection  to 
the  court's  reference  to  atatemects  in  the  sec- 
ond cause  of  action  concerning  humUiation  and 
distress  of  mind,  as  if  they  were  part  of  tfae 
first  cause,  held  not  ground  for  reversal,  where 
the  instructions,  taken  as  a  whole,  were  clear 
that  the  second  cause  was  not  submitted,  and 
the  abstract  of  the  record  showed  no  exoep- 
tlons  to  the  Instructirais,  as  nquired  fay  court 
role  7  (161  P.  vii). 

3.  Libel  and  slander  «=»7I— Inatruotles  on 
plaintiff's  glvlsi  puMlelty  to  dsfssdast's  al- 
leged slaader  held  properly  refused. 

Is  a  slander  action  a  requested  instruction 
that  if  plamtifi  gave  publicity  to  and  further 
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pubUsfaed  what  defendant  had  aaid  of  her  men- 
tal coBdltion  she  coold  not  have  b  rerdict  held 
propcd?  rejected  u  not  correctly  et«tli«  the 
law. 

4.  Dbel  and  slaitder  «=>86(0— Pivbakte  oaase 

not  JustHteation. 
Probable  cauae  is  not  a  Juatifleation  in  slan- 
der,, and  an  iastmctlon  thereon  was  properl; 
refilled, 

5.  Libel  aid  slander  d=>6(4)— Charge  that 
plalatlff  was  Insane  ts  actionable  per  se. 

In  an  action  for  slander  by  defendant's  as- 
serting; that  plaintiff  was  Insane,  it  Is  not  es- 
sential that  damages  be  proved,  since  the 
tUtarft  It  actionable  per  se. 

«.  Libel  and  slander  «a»l2l(2)— $1,500  for 
slander  by  falsely  i^arglng  plaintiff  with  In- 
sanity held  not  excessive. 

Id  an  action  for  defendant's  slander  of 
plaintiff  by  charging  her  with  insanity,  a  judg- 
ment for  fl,500  damages  Aeld  not  exeetoire. 

7.  Trial  «»I20<I)--Arguflient  ef  plaintiff's 
oonnsel  held  JustMaMn  as  snpported  by  slight 
evMeaoe. 

Where  there  was  slight  evidence  on  which 
counsel  bad  a  right  to  dnfm  the  facts  aa  he 
assumed,  there  is  no  error  in  failing  to  inetmct 
jury  to  disregard. 

Department  2. 

Error  to  District  Court,  Rio  Grande  Ooon- 
ty;  Jesse  G.  Wiley,  Judge. 

Suit  by  Neta  Lawrence  against  Jdbn  Werte. 
Judgment  for  plalntlfT  and  the  defendant 
brings  error.  Affirmed. 

James  P.  Veerkamp,  of  Monte  Tista,  for 
plalntlflF  in  error. 

Jesse  Stepfaenscm,  of  Monte  Vista,  for 
defendant  In  error, 

DENISON,  J.  Neta  Lawrence  brought  suit 
against  John  Werta  with  one  count  for 
dander,  ^"^"g  her  with  Insanity,  and  a 
second  for  mBliciooa  proaecutlm,  the  Institu- 
tion of  lunacy  proceedfngn  against  her.  Up* 
on  the  first  trial  the  second  count  was  aban- 
doned and  the  plaintUf  bad  verdict  and  judg- 
ment 'for  flAOO  np(HL  tlie  first  count  ^niat 
Ju^ment  was  reversed  in  this  court  (66  G(do.- 
S5,  179  Pac.  813).  At  the  second  trial  tbs 
plaintiff  had  a  judgment  for  $XJBIXt,  against 
wlddi  the  present  writ  of  error  is  prose- 
cuted. 

[1]  Plaintiff  in  error  claims  that  the  evi- 
dence of  witnesses  Moniger,  Miller,  and  Wil- 
son with  reference  to  the  proeecutlfm.  f<» 
lunacy  was  erroneously  admitted,  because 
it  referred  to  on  abandoned  cause  of  action. 


The  only  objection  to  it  whlcJi  we  find  In 
the  abstract  Is  that  It  would  burden  the 
record  by  proving  facts  that  were  admitted, 
not  that  It  was  Irrelevant  toi  the  Issues; 
however,  the  evidence  was  relevant  to  the 
Issues  on  the  first  count  as  to  good  faitli 
and  malice,  and  the  court  In  the  tnstructlona  * 
restricted  it  to  those  issues. 

[2]  The  court,  in  stating  the  Issues  to  the 
Jury,  referred  to  statements  In  the  second 
cause  of  action  concerning  humiliation  and 
distress  of  mind,  as  if  they  were  a  part  of 
the  first  cause  of  action,  and  it  is  now  claim- 
ed that  this  was  a  submission  of  the  second 
cause  of  action  to  the  jury.  The  instructions 
taken  as  a  whole  are  very  clear  that  no 
such  submission  was  made,  and  we  find  no 
exception  to  the  Instructions,  on  this  ground. 
In  the  abstract  of  record.  See  rule  7  (161 
Pac.  vll). 

[1]  The  defendant  requested  the  court  to 
Instruct  the  Jury  that  if  the  plaintiff  gave 
publicity  to  and  further  published  what 
defendant  had  said  of  her  mental  condition 
she  conid  not  have  a  verdict.  Tbe  court  re- 
fused the  Instruction,  we  think  correctly. 
No  authority  Is  (^ted  and  we  Icnow  of  no 
such  law. 

[4]  Tbe  defendant  also  asked,  fn  ^ect, 
for  an  Instruction  that  if  the  defendant  had 
reasonable  ground  to  believe  the  plaintiff 
was  Insane,  and  in  good  faith  did  bellefe 
it  when  be  made  the  chai^.  the  plaintiff 
could  not  recover.  This  inatructl<m  was  re- 
fused. Probable  cause  Is  jostiflcatlon  In 
malldous  prosecution,  but  not  In  slander. 
25  Cye.  321,  413-416,  and  cases  dted. 

[I]  It  Is  claimed  no  damages  were  proved, 
but  the  charge  is  actlcxtable  per  se.  Werta 
V.  Lawrence,  66  Colo.  55,  179  Pac.  813. 

[I]  It  Is  claimed  the  damages  were  exces- 
sive. We  cannot  say  so.  nte  jury  had  bet- 
ter (^portunlty  to  judge  than  we. 

[7]  In  argument,  counsel  for  plaintiff  re- 
ferred to  a  matter  which.  It  is  Claimed,  woa 
not  shown  by  the  evidence.  The  deJendant^ 
counsel  objected  and  asked  the  court  to  In- 
struct the  Jury  to  disregard  this  renmrk. 
The  court  admonished  the  counsel  for  tbe 
plaintiff  to  "confine  bis  argument  to  the  evi- 
dence," and  was  obeyed.  The  failure  to  spe- 
dfically  direct  the  Jury  to  disregard  what 
had  been  said  Is  urged  as  ground  tcr  re- 
versal, but  we  cannot  regard  it  bo.  Tliere 
was  evidence,  very  slight,  but  evidence,  upon 
which  counsel  for  plaintiff  had  a  rl^t  to 
claim  the  fact  to  be  as  he  assumed  it  to  be. 

The  judgment  should  be  ofltrmed. 

SG03T,  a     and  WHITFOBD,  J„  concnr. 
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CALIFORNIA  INS.  CO.  OF  SAN  FRAN- 
CISCO V.  DUDLEY.    (No.  9775.) 

(Supreme  Court  ot  Colorado,   Feb.  7,  1821.) 

I.  Exoevteri  uri  aimlulstraton  «c=»227(l)— 
Peltttain.  pnuatiiif  olalii  pood  elMi^ 
•rroiMialy  disniitfld. 
A  petttioD  alleffiof  Oat  defendant's  intes* 
tate  waa  indebted  to  petidoser  In  a  considera- 
ble aum  tax  iasnrasee  premivms  collected  by 
him  aa  agent  of  the  daimant,  and  praying  tbat 
the  claim  be  allowed  as  of  the  first  class,  pre- 
■enta  a  claim  good  on  its  face  of  some  class, 
and  the  court  erred  in  sustaining  a  demurrer 
and  diemiaaing  the  claim,  under  Ber.  St  1008, 
t  7206. 

Z.  Exeouton  and  admlniatratore  ^=9263— la- 
aaranee  agent  not  "trustee"  la  technical 
eanaa  ao  aa  to  make  claim  therefor  preferred. 

Insurance  Law  of  1913  does  not  make  in- 
surance agents  who  collect  premiums  trustees 
in  the  technical  sense  of  the  term,  so  as  to 
entitle  an  inanrance  company  to  hare  a  claim 
for  premiuma  collected  allowed  out  of  the 
agent's  estate  aa  of  the  first  class. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Trustee.] 

3.  Pteadino  «=»2I4(I) —Demurrer  to  petttloa 
admits  facts  allegod. 
A  demurrer  to  a  petition  presenting  a  claim 
against  the  eatate  of  a  decedent  admits  the 
facts  slleged. 

Brror  to  m  Faeo  County  Court;  W.  P.  Kin- 
ney, Judge. 

PetttUm  to  estabUsta  dalm  by  the  Call- 
fomla  Insnrance  Company  of  San  Francisco 
against  C.  H.  Dudley,  as  adrntatlstnttor  of  the 
eatate  of  Andrew  J.  Lawton,  deceased. 
Jndigment  for  defendant,  and  plaintiff  brings 
error.  Berersed. 

Harry  C.  Davis  and  Stanley  T.  Wallbank. 
both  of  Denver,  for  plaintiff  In  error. 

P.  M.  Eijstler,  of  Colorado  Springs,  for  de- 
fendant in  error. 


TELLER.  J.  Plalntur  in  error  filed  a  pe- 
tition in  the  county  court  of  El  Paso  county, 
alleging  that  defendant's  intestate  was  In- 
debted to  It  in  a  considerable  sum  for  insur- 
ance premiums  collected  by  Mm  as  agent  of 
the  claimant,  and  praying  that  the  claim  bo 
allowed  as  of  the  first  class.  Defendant  In 
error  filed  a  general  demurrer  to  the  petition 
which  was  sustained.  The  petition  wii> 
thereupon  dismissed.  .It  Is  now  urged  that 
the  court  erred  in  said  action  becaii.se:  (1' 
The  money  claimed  was  held  in  trust,  mr 
henee  the  claim  was  by  statute  (Kectlon  T20C< 
R.  S.  1908)  of  the  first  class;  and  (2)  becaui^c. 
If  not  of  that  class,  It  was  at  least  a  vallil 
elalm  of  some  class. 


UtKEE  V.  PEOPLE  649 

(195  P.)  , 

[1]  InssmiKfa  aa  ttie  petttUm  presented  a 
dalm,  good  on  Its  face,  of  some  clasi^  the 
court  emd  In  sustaining  the  demorrar  and 
dismissing  the  dalm. 

[2]  It  Is  urged  In  argument  on  behalf  of 
the  plaintiff  in  error  that  flie  Insnrance  law 
of  1913  (Laws  1013,  p.  320)  makes  Insurance 
agCTts  who  collect  premiums  trustees  in  the 
technical  sense  of  the  term,  hence  a  right  to 
have  the  claim  allowed  as  of  the  first  class. 
We  find  nothing  In  the  atatote  to  jnstlfT  this 
position. 

[S]  The  petition  alleges,  among  other 
things,  that  the  decedent,  at  the  time  of  his 
death,  held  funds  of  the  petitioner,  "as  trus- 
tee," which  may  be  true,  though  they  were 
collected  as  Insurance  premiums,  because  ot 
some  contract  creating  a  trust.  The  demur- 
rer admits  the  fact  alleged. 

It  should  therefore  have  been  ov'erruled, 
and  the  claimant  permitted  to  provo  its  case 
as  of  whatever  class  the  evidence  showed  It 
to  be.  That  ft  is  not  of  the  first  class,  if  the 
fuud.s  are  collected  under  an  ordiunry  agency 
coutiaet,  ia  settled  by  McCutehen  v.  Osborne, 
61  Colo.  408, 158  Pac.  136.  but  the  trial  court 
was  not  justified  In  holding,  on  the  allega- 
tions of  the  petition,  tbat  the  funds  were  so 
held,  or  that,  if  there  was  no  claim  of  the 
first  class,  there  was  no  claim  at  all. 
The  judgment  Is  reversed. 

SCOTT,  a  J.(  and  AlfLEN,  J.,  ooncor. 


MoKEE  V.  PEOPLE.     (No.  9976.) 

(Supreme  Court  of  Colorado.    Feb.  7,  1921.) 

Criminal  law  «s>48g  —  Croas^amiaatlon  of 
iBMlloal  witaass  la  praaeoatlaa  for  wlfs  mar- 
dar  Improper. 

In  a  prosecution  for  wife  mnrder,  cross* 
examination  of  a  medical  witness  for  defendant 
as  to  whether  he  did  not  state  to  two  other 
witoeMas  that  be  was  of  the  opinion  absolutely 
tiiat  defendant  was  guilty  held  improper  cross- 
cxamlnation  as  concerning  the  matter  of  guilt 
which  the  jurors  were  to  pass  on. 

Error  to  District  Court*  Xuma  County; 

Li.  O.  Stephenson,  Judge. 

Artie  S.  McKee  was  convicted  of  murder 
in  ttie  first  degree,  and  he  brings  error.  Re- 
versed. 

Edwin  H.  Park,  of  Denver,  and  M.  M. 
Bulheley,  of  Wray,  for  plaintiff  In  error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  Charles 
H.  Sherrlck,  Asst  Atty.  Oen.,  for  the  Pe(H>le. 
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TELIiBR,  J.  Plaintiff  in  error  was  fonnd 
guilty  of  first  degree  murder  upon  an  infnr* 
mation  charging  him  with  the  murder  of  his 
wife  <m  or  aboat  tlie  Sth  of  Amrll.  1820. 

The  piin^pal  grounds  of  rev^wl  ar- 
gued ore  that  the  coart  abused  Ite  dlscrettoq 
In  permitting  evidence  as  to  a  wound  re- 
cdved  by  the  deceased  about  Felnruary  13, 
1920,  before  evidence  was  crffered  to  estab- 
lish a  (xnpus  dellcU,  and  that  it  erred  In  per* 
mltting  the  state,  upon  cross^xandnatlon  oi' 
Dr.  Bennett,  a  witness  in  b^iaU  ot  dtfend- 
ant,  after  asking  him  whether  or  not  be 
knew  two  men  by  the  name  of  Richards,  to 
put  the  following  question  to  him: 

**Q.  I  will  ask  yoa  if  you  did  not  state  to 
both  those  gentlemen  that  after  having  inveBti- 
gated  this  case  thoroughly  you  were  of  the 
opinion  absolutely  that  the  defendant  was 
guUtyr' 

Objection  to  the  question  was  overruled, 
and  the  defendant  answered  in  the  negative. 

HiereaftCT  the  two  persons  mentltmed 
were  called  by  the  state  in  rebuttal,  and  tes- 
tified that  Dr.  Bennett  had  stated  to  them 
his  belief  in  defmdant's  guilt. 

Upon  direct  examination  Dr.  Bouwtt  had 
testified  that  he  was  a  physician  and  sur- 
geon, and  that  he  had  been  called  upon  to  ex- 
amine over  100  cases  of  death  by  violence. 
In  a  hypothetical  question,  based  upon  the 
evidence  as  to  the  wound  of  February  13th, 
he  was  asked  what,  in  his  oplnt<m,  would  be 
tlie  after  effects  of  such  wound.  In  another 
hypothetical  question,  based  upon  the  evi- 
dence as  to  the  conditicm  of  the  body  of  the 
deceased  when  found,  and  during  some  time 
thereafter,  be  was  asked  at  what  time,  in  bis 
opinion,  the  shot  had  been  fired,  if  it  killed 
the  person  before  G  o'clock  in  the  afternoon, 
the  time  at  which  the  body  was  discovered. 
He  was  then  asked  some  questions  in  regard 
to  the  time  that  rigor  mortis  might  be  ex- 
pected to  set  in,  how  long  blood  would  be 
likely  to  flow,  and  how  long  It  would  be  be- 
fore the  body  would  become  cold,  under  the 
conditions  shown  In  evidence. 

The  witness  had  made  no  reference  to  any 
findings  he  had  made  during  his  Investiga- 
tion, nor  had  he  given  any  expression  of 
opinion  upon  matters  other  than  those  above 
stated. 

The  question  propounded  to  him,  then, 
could  In  no  sense  be  used  as  a  basis  for  im- 
peachment. It  was  not  proper  cross-exam- 
ination, and  was  collateral  to  the  issue. 
That  being  so,  the  state  was  bound  by  bis 
denial. 

The  question  of  defendant's  guilt  was  the 
very  matter  which  the  jurors  were  to  pass 
upon,  and  they  were  to  determine  It  from 
evidence  of  facts  and  circumstances  bearing 
npoa  that  Issue.  The  opinion  of  no  person 
as  to  defendant's  guilt  was  competent  .evi- 


dences The  facta  to  whldi  Dr.  Bennett  had 
testified  were  proper  for  the  consideration 
ot  the  Jury.  They  were  not  such  matters  as 
are  within  the  knowledge  of  pecqjile  gener- 
ally, and  he  was  therefore  produced  as  an 
expert,  with  special  knowledge  of  the  sub- 
jects under  consideration,  to  testify  ccmcem- 
Ing  them,  to  enable  the  Jnnws  to  draw  prop- 
er condusfotts  ftom  the  special  drcum- 
stanees  In  eridfimce;.  Dr.  Bennetts  opinion 
as  to  what  conclnsions  should  be  drawn  from 
other  facts,  whldi  could  be  determined  by 
the  Jury  as  well  as  by  himself,  was  of  no 
consequence,  and  not  proper  for  Qxe  Jury  to 
condder. 

In  Askew  v.  People,  2S  Cdo.  446,  48  Pac 
624,  the  court  quotes  with  approval  fmn 
Wharton's  Criminal  Evldoace,  {  484,  as  fol- 
lows: 

"The  test  of  whether  a  fact  inquired  of  in 
crois-examinatiOD  la  collateral  is  this:  Would 
the  crosa-ezaminiiig  party  be  entitled  to  prove 
it  as  a  part  of  tiis  case  tending  to  establish  his 
plear 

In  aectiCHi  1003,  Wlgmore  on  Evidence,  it 
is  said: 

"The  trae  test  is  that  laid  down  in  Attorney 
General  v.  Hitchcock,  1  Bzcb.  90,  as  foUows: 
Could  the  fact,  as  to  which  error  is  predicated, 
have  been  shown  in  evidence  for  any  purpose 
independently  of  the  contradiction  r* 

If  it  could  not,  then  the  matter  la  collat- 
eral to  the  Issue.  In  this  case  the  evidence 
did  not  tend  to  contradict  any  statement 
made  by  the  witness,  and  related  to  an  ex- 
pression of  opinion  which  was  obviously  not 
admissible.  This  has  several  times  been  an- 
nounced as  the  test  In  such  cases. 

In  Mitsunaga  v.  People,  54  Colo.  102,  108, 
129  Pac.  241.  244,  the  court  said,  referring  to 
questions  asserted  to  have  been  tEoprapexi 

"Prior  statements  of  a  witness  abont  matters 
upon  which  be  has  not  testified  court  cannot 
be  shoira.    ^ere  must  be  a  material  IncoD- 

sisteQ(7  or  contradiction  between  his  evidence 
in  court,  and  his  alleged  previous  statements 
out  of  court,  and  the  impeaching  qnestion  must 
not  be  upon  collateral,  irrelevant,  or  immaterial 
matters,  but  must  be  upon  matters  material  to 
the  issue.  The  test  as  to  its  materiality  is  said 
to  be:  If  the  statement  which  it  is  alleged  the 
witness  made  out  of  court  was  tme,  would  the 
impeaching  party  be  entitled  to  prove  it  in 
support  of  his  case?" 

In  Seavy  v.  Dearborn,  19  N.  B.  351,  the 
court,  discussing  the  latitude  allowed  In 

(Toss-examinatlon,  said: 

"In  the  first  place,  it  does  not  extend  so  far 

OB  to  authorize  a  party  to  prove,  by  a  witness 
on  cross-examinatioii,  things  positively  improp- 
er to  be  proved  at  all;  and,  secondly,  he  can- 
not, for  the  purpoae  ot  discredittng  a  vritness. 
contradict  by  other  evidence,  bia  statements 
that  are  improper  and  Immaterial.    In  other 
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words,  he  may,  for  the  purposes  before  indicat- 
ed !!•  to  test  a  'witoess'  memory,  capacity, 
and  veracity],  ask  qnestioiis  not  itrlctiy  rele- 
vant to  the  issae,  provided  they  do  not  tend 
to  elicit  testimony  that  is  injuriona  and  Im- 

It  is  dear  that  the  court  erred  In  over- 
mUng  the  objection  to  the  questions  pro- 
pounded to  Dr.  Bennett  on  cross-examina- 
tion, and  in  permitting  the  state  to  Introduce 
testimony  to  contradict  him  on  that  point. 
These  errors  were  manifestly  prejudicial. 

It  is  further  urged  that  the  case  should 
be  reversed  because  during  tihe  examination 
of  one  witness  all  persons  excepting  the  jury, 
the  court  officers,  the  defendant,  and  the  at- 
torneys ei^ged  In  the  trial  were  ^eluded 
from  the  courtroom.  This  was  done  appar- 
ently by  the  consent  of  counsel  for  defaid- 
ant  They  now  nige  that  the  right  to  a  pub- 
lic trial  is  not  personal  to  the  defendant ;  that 
the  public  bas  an  Interest  In  the  matter,  so 
that  the  right  may  not  be  waived.  Fnnn  the 
record  it  does  not  aK>ear  that  there  was  any 
good  reason  for  this  w9a>lesale  excausion, 
bat  we  do  not  find  it  necessary  to  determine 
vrtiether  or  not,  under  the  circumstances 
named,  tbe  defendant  has  any  right  to  com- 
lOain.  As  tbe  Judgment  must  be  rswsed 
for  tbe  reasons  heretofore  stated,  and  the 
other  errors  alleged  may  not  be  repeated,  If 
fbey  are  errors,  we  need  not  omsider  them. 

The  Judgment  Is  reversed. 

soon.  0.  3.,  and  AU^,  J.,  concur. 


STEPHENS  et  al.  v.  STATE  TREASURER 
et  al.   (S.  F.  0677.) 

(Supreme  Court  of  California.  Jan.  24, 1921.) 

1.  States  «=ol53— Board  of  Control  aad  Treas- 
■rer  aint  neet  aid  detsmlse  that  there  Is 
avaftaUe  aen^  befere  psrehailafl  bondi. 

Where  bonds  were  authorized  by  Const,  art. 
16,  f  2,  to  wliich  was  added  seetioQ  8,  requiring 
imaold  bonds  to  be  canceled  and  others  issued 
as  therein  stated,  tbe  Treasnrer  cannot  soccees- 
fnlly  resist  a  mandamus  proceeding  to  compel 
gaeh  cancellation  on  the  ground  that  such  bonds 
vere  sold  to  the  Board  of  Contrc^  under  St 
1913,  p.  S63,  without  showing  that  tbe  Board 
and  Treasurer  met  and  det^mined,  as  required 
by  section  2  as  a  condition  precedent,  that  there 
is  available  surplus  money  witii  which  the 
Board  could  purchase  such  bonds. 

2.  State*  «=»f53— Agrsenent  to  Mil  highway 
beads  te  Beard  ef  Coalral  whea  serpius  aion- 
ay  wwM  bs  available  aet  valid. 

In  view  of  St  1916,  p.  602,  |  4,  requiring  a 
sale  of  highway  bonds  to  the  Board  of  Control 
■tost  be  made  for  cash  to  be  paid  immediately 
into  the  state  treaaury,  an  executory  agreement 


to  sell  at  a  future  time  when  surplus  money 
should  be  available  is  not  a  valid  sale  such  as 
would  prevent  the  Treasurer's  destroying  the 
bonds  and  issuing  others  as  reqalred  by  Const 
art.  16,  I  3. 

3.  States  1 53— State  offleers  selllag  and 
purchasing  bonds  have  no  power  eitoept  as 
expressly  given  by  statate. 

State's  officers  In  exerdsing  the  power  of 
sale  and  purchase  of  bonds  confened  by  Const 
art.  16,  H  2,  3,  Sut.  1918,  p.  568.  ff  2,  3,  and 
Stat.  1916,  p.  662,  i  4,  are  agents  exercising 

a  special  power  over  the  state's  property)  and 
have  no  power  in  relation  thereto  excfjpt  as 
expressly  given  by  the  statate. 

4.  Constltatlonal   law  «»l2l(l)~StateB 
IS8— Treasarer's  agreement  to  sail  bonds  held 
not  a  "sale"  within  eonstltutiond  rs^ulre- 
meat  of  destmotlon  of  unsold  bends. 

The  Board  of  Control's  bid  for  bonds,  if 
accepted  by  the  Treasurer,  where  there  are  no 
funds  immediately  available  for  transfer  in  pay- 
ment and  DO  tranfifer  is  then  or  subsequently 
made,  is  not  a  compliance  with  St.  1918, 
p.  503,  and  is  not  a  '*sale"  of  bonds  within  tbe 
meaning  of  Const  art  16,  |  8,  requiring  de- 
struction of  unsold  bonds,  and  so  setting  aside 
sodi  agreement  impairs  no  obUgation  of  any 
valid  outstanding  contract 

[Ad.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  8ale.J 


In  Bank. 

Petition  by  William  D.  Stephens  and  the 
State  Highway  Finance  Board  for  writ  of 
mandate  against  the  State  Treasurer  and 
others.  Writ  granted. 

TJ.  S.  Webb,  of  San  Itedsco,  for  peti- 
tioners. 

George  D.  Squires,  of  Bedwood  Olty,  for 
respondents. 


WILBUH,  J.  [1]  Petitioners  pray  for  writ 
of  mandate  directed  to  the  State  Treasurer 
requiring  Mm  to  cancel  certain  bonds  of  the 
state  of  California  prepared  by  him  pursuant 
to  the  provisions  of  section  2  of  article  16  of 
the  Constitution  of  the  state  of  California, 
which  authorieeil  the  issuance  and  sale  of  40,- 
000  bonds  of  $1,000  each.  Petitioners'  prayer 
is  based  upon  the  amendment  to  the  Con- 
stitution adopted  by  the  people  of  the  state 
at  the  election  November  2,  1920,  wherein  a 
new  section,  No.  3,  wa$  added  to  article  16 
of  the  Constitution  which  provided,  among 
other  things,  as  follows: 

"See.  8.-  *  •  *  AU  of  said  forty  thousand 
bonds  which  shall  remain  unsold  at  the  time  of 
the  adoption  of  this  section  shall  be  canceled 
and  destroyed  by  the  State  Treasurer,  and  in 
lieu  thereof  bonds  in  the  same  amount  shall  be 
prepared  and  sold  as  hereinafter  stated." 

The  respondent  Treasurer  contends  that 
the  bonds  in  question  have  been  sold  and  for 
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that  reason  declines  to  cancel  the  same.  Re- 
spondent's contention  Is  based  upon  tbe  fact 
that  at  the  tlnae  when  12,000  of  these  bonds 
were  offered  for  sale  to  the  highest  bidder  for 
cash.  In  accordance  with  law.  on  February  20, 
1920,  the  State  Board  of'  Control,  acting  un- 
der and  by  virtus  of  the  authority  vested  Jn 
them  by  the  Legislature  of  tbe  state  (Stata. 
1913,  p.  663).  bid  for  said  12,000  bonds  par, 
Aud  that  subsequent  to  that  bid  from  time  to 
time  bonds  have  been  Issued  and  deliTered  to 
the  State  Board  of  Control  In  purauance  of 
said  bid.  The  question  here  relates  solely 
to  the  portion  of  such  12,000  bonds  as  remain 
imdellTered  In  the  custody  ot  the  Treasurer 
and  for  which  no  payment  has  been  made. 
The  question,  then,  resolves  itself  into  this 
(KOpositlon:  Did  the  making  of  the  bid  by 
the  State  Board  of  Control  for  the  12,000 
bonds  and  th^  aoceptaii(%  of  said  bid  by  the 
State  Treasurer  constitute  a  sale  tliereof 
-within  thd  meaning  of  the  ctmstltutlonal 
amendmoitT 

By  the  statute  of  1913  (Stats.  1918,  p.  663). 
ttw  State  Board  ot  Control  were  auttwrlxed 
to  use  any  surplus  monies  In  tbe  state  treas- 
ury for  the  purchase  of  bonds  of  this  state. 
Tte  statute  proridee  (wction  2)  the  method 
of  determining  what  fonds  shall  constitute 
surplus  funds  wltbln  the  meaning  ot  the  act 
and  that— 

'thereupon  the  state  board  of  control  shall 
proceed  to  invest  the  same  in  the  purchase  ot 
bonds  of  any  ot  the  claaaes  described  in  section 
one  ot  this  act" 

It  is  further  provided  in  sectlMi  8  as  fol- 
lows: 

"Any  bonds  purchased  or  held  under  the  pro- 
visions ot  this  act  may  be  sold  or  exchanged 
for  other  bonds  of  any  of  the  classes  described 
in  section  one  this  act,  and  the  money  re- 
celTed  from  any  sndi  sale  .may  be  relnTested 
the  state  board  of  control  in  the  purchase  of 
any  sneh  txmds;  provided,  that  no  such  sale 
or  exduuge  shall  be  made  at  a  price  which 
will  result  in  a  net  loss  to  the  state." 

[{]  The  State  Board  of  Control  cannot  buy 
bonds  for  the  state  at  all  until  after  It  and 
tlie  State  Treasurer  have  met  and  determined 
that  there  is  ''surplus  money"  which  is  avail- 
able In  payment  of  bonds  so  purchased  (sec- 
tion 2,  supra) .  This  is  a  condition  precedent 
to  the  power  of  tbe  State  Board  of  Control 
to  make  either  a  purchase  or  a  contract  of 
purchase  of  any  bonds  with  public  money. 
In  the  record  before  us  there  Is  no' statement 
or  Intimation  tbat  any  such  meeting  had  been 
held  or  determination  made  or  that  there  was 
any  "suiplus  money"  on  hand  at  the  time  of 
the  supposed  purchase  by  the  Statt>  Board  of 
Control  from  the  State  Treasurer  or  any 
money  aTellable,  dther  then  or  afterwards, 
to  pay  for  these  bonds  claimed  to  have  been 
purchased  and  now  remaining  ludjullvered. 
Furthermore,  under  section  4  ot  the  act  ot 


1915  authorizing  the  sale  of  the  highway 
bonds  (Stats.  1915,  p.  652),  such  sale  must  be 
made  for  cash  and  immediate  thereafter 
the  Treasurer  must  pay  the  same  into  the 
state  treasury.  These  provisions  show  clear- 
ly that  it  was  not  c<mtemplated  that  there 
should  be  an  executory  agreement  for  the 
sale  of  the  bonds  on  the  condition  that  pay- 
ment should  be  made  at  some  time  In  the 
future  when  "surplus  money"  should  be 
available,  or  at  such  time  as  might  be  con- 
venient for  the  purchaser.  The  so-called  «al« 
and  acceptance  by  the  Treasurer  were  made 
In  Fd)ruary,  1920.  Up  to  the  time  of  tbe 
passing  of  the  constitutional  amendment  on 
November  2. 1920,  there  had  been  no  payment 
of  cash  and  no  dellvoy  of  these  bonds  In 
controversy  In  pursuance  of  said  sapposed 
sale.  From  the  facts  stated  in  the  record 
and  advanced  at  the  hearing,  no  other  con- 
clusion can  be  drawn  tlian  that  the  alleged 
sale  was  made  on  credit  and  tiiat  payment 
was  to  be  made  at  a  time  in  the  ftitnre  -wh&i 
"sui^lus  money"  should  be  duly  dedared  to 
be  available  for  t^eir  purchase. 

[9]  The  officers  of  the  state.  In  exercising 
the  power  of  sale  and  purchase  conferred  by 
these  statutes,  are  agents  exercising  n  special 
power  over  property  of  the  state.  Sucb 
agents  have  no  power  except  that  which  Is 
expressly  given  by  the  statute,  or  Is  neces- 
sarily implied  from  tbe  express  provisions. 
The  provisions  of  the  statutes  do  not  either 
expressly  or  by  implication  allow  a  sale  to 
be  made  upon  such  terms  as  those  which  are 
here  shown,  or  at  a  time  when  there  Is  no 
"surplus  money"  with  which  to  pay  for  the 
same,  and  by  requiring  the  sale  to  be  for 
cash,  in  effect  prohibit  a  sale  to  either  the 
State  Board  of  Gbntrol  or  to  private  bidden 
on  credit 

It  necessarily  follows  that  the  contract  of 
sale  attempted  to  be  made  fn  this  manner  is 
utterly  void  as  to  the  bonds  still  unpaid  for 
and  undelivered  tor  tbe  want  of  power  upon 
the  part  at  either  poEt?  to  moke  such  oon- 
tract 

[4]  A  bid  for  bonds  by  the  State  Board 
of  Control,  even  if  accepted  by  the  State 
Treasurer,  where  there  are  no  funds  Immedi- 
ately available  for  transfer  in  payment  tliere- 
for,  and  where  no  such  transfer  is  then  or 
subsequently  made  of  such  funds,  Is  not  a 
sale  of  such  bonds  within  the  meaning  of  the 
constitutional  amendment  of  1920,  which  re- 
quires tbe  destruction  of  unsold  bonds.  C^ist- 
ensen  v.  Cram,  166  Cal.  6S6,  106  Pac  9S0. 
The  purpose  of  the  constitutional  amendment 
was  to  permit  an  increase  of  intecest  in  ac- 
cordance with  the  naricet  rate  so  Uiat  bonds 
would  be  salable  at  par.  In  the  argument 
for  the  adoption  of  the  constitutional  amend- 
m«it  mailed  to  eadi  voter  It  was  said: 

"State  highway  bonds  are  now  unsalable  as 
the  law  will  not  permit  thetr  being  sold  at  leas 
than  par.  No  state  bond  bearing  but  four  and 
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on«-half  per  cent,  intsrest  can  liO<p«  to  compete 
with  the  Umted  States  bonds  noir  porchasable 
to  Udd  Beven  per  cent  nor  with  the  many  ex- 
cellent industria)  bonds  which  are  Belling  to 
yield  eight  per  cent,  or  more.  •  •  *  like 
other  commoditieB,  money  must  be  paid  for 
when  needed  at  the  going  market  rate.  Its  val- 
ue cannot  be  flzed  by  state  legislation  and  the 
ivoposed  plan  appears  to  be  well  witbin  the 
•cope  oi  soimd  Imsfaiess." 

'In  the  axgumest^  against  the  proposed 
constitutional  amendment  mailed  to  all  the 
Toters  of  the  state  It  was  said : 

"This  measure  -shoold  be  empbstlcaUy  reject- 
ed and  defeated. 

"The  foremost  intent  of  the  proposed  amend- 
ment is  to  authorize  an  increase  in  the  rate  of 
interest  rate  on  about  $37,000,000  worth  of  un- 
sold  bonds  of  the  third  highway  issue,  from  4^ 
per  cent  to  a  maxlmam  of  6  per  cent." 

The  937,000,000  Includes  all  of  the  12,000 
bonds  not  heretofore  transferred  and  deliver- 
ed to  the  State  Board  of  O>iitrol.  The  arga- 
nwnt  In  ftVOT  of  the  constltotlotiBl  amend- 
DMiit  mnfld  also  point  to  the  conclusion  that 
the  bonds  yet  imdeUrered  by  the  State  Treas- 
orar  to  the  State  Board  of  Ckmtrol  ^toald  not 
be  BO  deaiTeved  for  the  reaaon  that  it  deltr- 
ered  they  could  not  be  MiA  as  the  law  re- 
quires, namely,  at  a  sum  whicOi  will  not  net 
a  loss  to  the  state.  Stats.  lOU,  p.  608.  It 
is  dear  tliat  tto  oonsUtutlanai  amendment 
contemplated  the  destrooUoD  of  Ae  bonds  Ox 
fpiestlan  as  "unsold'*  bends  and  that  when  so 
construed  the  amendment  does  not  Impair 
Ota  obUsatlon  of  any  valid  outstanding  coo- 
tract  of  sale. 

Let  the  writ  issne. 

We  concur;    SHAW,  J.;    SLOANB,  J.; 

ourarr,  j. ;  lenxon,  j.  ;  lawlor,  j. 

I  concur  In  the  judgment  on  the  last 
ground  stated  in  the  (n»lnlon:  AMGKIXOm, 
0.  J. 


TALCOTT  LAND  CO.  v.  HERSHISER  et  tl. 
(8.  F.  8951.  8998.) 

(Supreme  Conrt  of  OalUomia.  Jan.  27»  1921 
Bebearing  Denied  Feb.  26,  1921.) 

I.  Corporations  i^3l2(l)  —  Distribution  o1 
assets  to  stockholders  held  made  with  "con> 
sent  of  stockholders." 

Where  all  the  stockholders  sold  tbeir  stock 
to  purchaser  of  corporation's  assets  who  paid 
for  stock  ont  of  such  assetB,  the  stockholders 
consented  to  snch  distribntion  of  the  assets;, 
vithin  CSt.  Code,  g  309,  as  amended  by  St 
1917,  p.  dSSr  $  2,  providing  (snbdivisiiHS  2)  that 
directors  should  not  be  liable  for  distribution 
U  capital  to  stockholders  where  corporation 
has  DO  debts  and  where  distribution  Is  with 
stockholders'  conseat,  though  amount  received 
was  fixed  by  negotiation,  and  was  not  a  pro 
rata  proportion  of  the  capital  stock. 


2.  Oorporatioas  «=»312(l)  —  Affairs  must  be 
wound  up  to  exempt  dirsoters  from  liability 
for  distribution  of  aosets  to  stoekholdors. 

Civ.  Code.  |  809.  as  amended  by  St  1917, 
p.  658,  i  2,  ezesnpttog  directors  from  liability 
for  distribntion  of  capital  to  stockholders  where 
corporation  has  no  debts  or  liabilities,  is  ap- 
plicable  only  where  the  affairs  of  the  corpora- 
tion have  be«i  yronnd  up  by  tJie  consent  of  all 
parties. 

3.  Corporatlaos  «=>3I2(I)— Obltoatlon  to  coo- 
vey  land  held  a  "liability"  within  statute  ex- 
empting director*  from  liability  for  dlstiibst- 
Ing  assets. 

The  obligation  to  convey  land  under  a  con- 
tract is  a  "liability"  of  a  corporation  within 
Civ.  Code,  S  300,  as  amended  by  St  1917,  p. 
668,  I  2,  exempting  directors  from  liability  for 
distribution  of  assets  to  atockbotdsrs  where  all 
debts  and  liabilitieB  have  been  ptid,  thon^ 
person  other  than  party  to  such  contract  to 
whom  land  is  conveyed  assumes  obligation  of 
the  contract 

CBid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series;  Lla- 
biUty.] 

4.  Appeal  asd  error  4=e>877 (8)— Appellant  ao- 
not  compMn  of  verdict  IB  ftver  ef  his  oo- 
defendantt. 

Where  judgment  was  rendered  against  one 
ol  a  Buxaber  of  defendants  whose  habiUty  was 
joint  and  several,  such  defendant  on  appeal  can* 
not  complain  of  the  verdict  in  favor  of  hia  co- 
defendant 

5.  CerperatloBs  «»3i2(l)~Dlrestor  llaMefer 
dIstrlbutloB  of  asaeta,  tbouoh  ootflreotora  did 
not  share  In  unlawful  lateaL 

A  director  is  liable  under  Civ.  Code^  |  800, 
for  distribution  of  asaeta  to  stockholdera  re- 
gardless of  whether  Us  codirectora  shared  in 
bis  unlawful  intent 

6.  Corporation  «s>3l2(l)  — Assets  held  dis- 
tributed to  stookhoWtrs. 

Where  stockholders  sold  their  stock  to  pur- 
chaser of  the  assets  of  tiie  corporation,  who 
paid  for  the  stock  with  such  assets,  and  in  so 
doing  distributed  total  amount  thereof  to  the 
stockholders  in  return  for  their  stock,  there 
was  a  transfer  of  the  corporate  assets  to  the 
stockholders  in  violation  of  Civ.  Code,  %  809^ 
making  directors  liable  in  such  ease. 

7.  Corporations  «B»3r2(l) —Statute  authoriz- 
ing dlstrlbutlOB  ef  land  Inapplloabls  to  dis- 
tribution of  prooeeda. 

Civ.  Code,  {  S09,  permitting,  prior  to 
amendnient  of  lftl7,  a  real  estate  corporation 
to  distribute  land  to  stockholders  in  proportion 
to  their  holdings  of  stock,  did  not  authorize 
such  a  corporation,  after  conversion  of  its  land 
into  money,  to  distribute  such  inoney  to  its 
stockholders,  since  in  socb  case  the  corpora- 
tion's creditors  had  no  lien  to  protect  ^en. 

8.  Corporations  «=>3l2(0<^lreoton!  liability 
for  distribution  of  assets  not  dependent  on 

Iftjury. 

Directors  are  liable  for  distribution  of  as- 
sets to  stockholders  under  Civ.  Code,  |  809, 
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Ftgardless  of  whether  any  on*  hu  been  In- 

jnrod  by  the  tranBaction. 

9.  Corporations  «=36i5i/2,  New,  vol.  14  Key- 
No.  Series— Revival  after  dtseelirtloa  for  aOH- 
payment  of  tax  relaatalM  oerporatloB  with 
datlet  and  power*. 

Revival  of  corporation  by  payment  of  tax 
following  its  dissolution  for  nonpeymeat  there- 
of reinstated  corporatioa  with  all  its  powers, 
rights,  duties,  and  obligations. 

10.  Attachment  ®=94  — No  attachment  in  cor- 
poration's aotlOB  against  dtreotors  for  stat- 
utory liability;  "aotloa      oontraot,  axpraas 

or  Implied." 
Corporation's  action  against  directors  to 
enforce  liability  prescribed  by  Civ.  Code,  S 
909,  as  amended  by  St.  1917,  p.  658,  f  2,  for 
dtbtrlbutlon  of  assete  to  atoehholders,  held  not 
an  action  on  a  contract,  express  or  implied  for 
direct  payment  of  money  within  Code  C^v.  Proe. 
I  637,  authorizing  attachments  in  each  cases 
only;  the  director's  obUgatlon  being  statatory, 
and  not  contractual. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Rirases,  First  and  Second  Series,  AcUon 
on  Contract.] 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County;  W.  M.  Conley,  Judge. 

Acticm  by  tlie  Talcott  Land  Company 
against  W.  A.  Hershlaer  and  others.  From 
Judgment  for  plalntiCC  against  the  named 
defendant,  and  from  the  order  taxing  costs, 
named  d«fendant  appeals.  Judgment  re- 
versed, and  order  taxing  costs  reversed. 

Chapman  ft  Trefetta»L  and  M.  C  Cbap- 
man»  all  of  Oakland,  Frank  J.  Sollnsky,  of 
San  Frandsco*  and  Peck,  Bunker  &  Cole  and 
James  V.  Peck,  all  of  Oakland  (Cbarles  W. 
Byrnes,  of  San  Francisco,  of  coons^,  for  ap- 
pellant 

Street  &  Street,  of  San  Frandsco,  0.  M. 
Dimeter,  ot  Sonora,  and  Henshaw,  Biaxk 
ft  Goldberg  and  Thomas  It.  White,  all  of 
San  Francisco,  for  respondent 

vnUBVBt  J*  ^       action  by  the 

platntUt  oorpwatlcn  to  recover  from  the  de- 
foidants,  its  former  directors,  the  amount 
of  its  entire  capital  alleged  to  have  bem 
illegally  divided  among  the  stockholders. 
Plaintiff  claimed  Judgment  for  the  full 
anVount  dalmed,  f  122,750,  against  defendant 
W.  A.  Hershiser  only,  who  appeals  from  the 
Judgment  and  also  from  the  order  taxing 
costs.  Both  af^eais'  will  be  considered  to- 
gether, as  the  latter  appeal  Involves  the 
costs  for  levying  an  attachment,  and  Ota 
ground  of  objection  thereto  is  that  the  action 
Is  not  one  ou  a  contract  express  or  implied. 

The  section  of  the  Civil  Code  (sectiou  309) 
which  prohibits  the  directors  of  a  corpora- 
tion from  declaring  dividends  except  from 
surplus  profits  arising  out  of  the  business, 
and  from  dividing,  withdrawing,  or  paying 


to  the  stockhidders  or  any  of  them  any  part 
of  the  capital  stock,  authorlBea  a  recovery 
of  the  full  amonnt  of  the  capital  stodE  so 
divided,  withdrawn,  paid  out  or  reduced 
from  the  directors  under  whose  administra- 
tion such  dldtrlbutlcm  has  occurred.  The 
plaintiff  claims  tMt  the  division,  although 
not  made  directly,  was  effected  by  means  of 
a  subterfuge,  by  which  there  was  substituted 
for  the  assets  of  the  corporation  a  worthless 
pronrlBSory  note  of  one  W.  li.  Martin  for 
^237,623.65,  given  ostensibly  as  the  purduse 
price  of  the  corporate  assets.  The  plaintiff 
corporation  was  organized  in  1908.  The  ap- 
pellant, W.  A.  Hershiser,  was  <me  of  the 
original  incorporators.  His  father-in-law, 
Henry  F.  Greer,  was  also  one  of  the  orig- 
inal Incorporators,  having  65,000  shares 
of  the  capital  stock.  On  January  6,  1916, 
there  were  outstanding  122,750  shares  of 
the  capital  8to<^  of  the  plaintiff  corporation 
of  the  par  valne  of  $1  per  share.  The  appel- 
lant had  purchased  the  shares  of  Henry  F. 
Greer  for  $100,000,  executing  in  payment 
therefor  his  promissory  note  for  the  pay- 
ment of  which  the  shares  were  pledged.  In 
December,  1912.  H.  F.  Greer  died,  bequeath- 
ing the  note  in  question  to  bis  daughter,  the 
wife  of  the  defendant  and  to  her  brother.  F. 
A.  Greer,  both  thereupon  becoming  directors 
of  the  plaintiff  corporation.  The  other  di- 
rectors were  M.  T.  Minnie,  the  appellant  W. 
A.  Hershiser,  Mr.  Lowell,  and  F.  A.  Qreear. 
In  S^tember  and  October,  1815,  M.  T.  Min- 
nie obtained  an  option  to  purchase  all  stock 
from  all  of  the  stockbolderB  of  the  plain- 
tiff oorpwation  with  -a  view  of  sdllnff  ttie 
stock  to  Mr.  O'Bear.  In  connection  with 
these  options,  in  order  to  induce  the  pur- 
chaser to  take  the  stock,  it  was  agreed  by 
aomB  of  the  stockholders  that  they  would  par- 
chase  some  of  the  lots  belonging  to  the  plain- 
tiff corporation,  which  was  engaged  in  the 
business  of  selling  and  subdividing  land  for 
the  purposes  of  sale.  Tb«  negotUtions  wliich 
were  conducted  by  O'Bear  resulted  in  P.  B. 
Cross  becoming  a  probable  purchaser,  bat 
Cross  decided  that  ha  Would  prefer  to  pur- 
chase the  assets  of  the  corporation  raUiw 
than  Its  stock.  Thereupon  the  following 
plan  was  devised:  The  corporattra  plain- 
tiff altered  Into  a  contract  with  Cross  for 
the  sale  to  him  of  the  most  of  the  assets  of 
the  corporation  for  $162,230.66  in  cash  and 
certain  mortgages  aggregating  ovet  $31,000. 
This  contract  together  with  all  the  remain- 
ing assets  of  the  corporation,  except  certain 
lots,  was  transferred  to  W.  M.  MartlUf  a 
brotber-ln-iaw  of  H.  T.  Minnie,  who  in  pay- 
ment therefor  executed  his  promissory  note 
as  above  steted.  The  remaining  lots  were 
transferred  to  M.  T.  Minnie  as  commls^on 
for  making  the  sale  to  Cross.  On  the  same 
date  Martin  secured  <q>tiMis  to  purchase 
th^  stock  from  all  the  stodcholdors  in  the 
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G<»pograitIoii  At  Turtoos  amoontB  flzafl  In  the 
re«pectlve  cpOam,  paying  tberefor  wl&  the 
assets  of  the  corporation  turned  orer  to  hint 
in  pnrsiiance  of  the  agreement  of  sale  to 
him  In  conatderatkm  of  fate  promissory  note. 
Martin  paid  eacb  ete«ikholder  the  amouot 
called  for  by  hlB  revectlve  t^tlon  and  took 
an  assignment  of  the  stock.  By  fhJs  method 
the  entire  aaaetB  ot  the  corporation  were  dis- 
tributed to  tlie  Btotikholdeis  and  in  endiaiMte 
tbentoT  the  seyeral  stocftholderB  assigned 
Uielr  atoA  to  llaxtin,  who  thus  became  the 
sole  Btockholdw  of  the  plaintiff,  wboee  sole 
asaet  iraa '  bis  own  promissory  note.  The 
transaction  having  been  comi^eted  on  Febru- 
ary 25,  1&16.  Martin  Instructed  the  Central 
National  Bank  to  d^vtt  all  the  aluures  of 
capital  stock  of  the  plaintiff  corpturatlm  to 
H.  T.  Minnie,  and,  In  pursnanoe  of  bis  In- 
strnetlons  122,000  shares  of  the  capital  stock 
were  so  d^vered.  No  conaideratlon  pasaed 
from  Minnie  to  Martin,  but  the  transfer  of 
the  Btodk  was  not  made  until  Minnie  bad 
agreed  with  the  defendant,  W.^A.  Hershlser, 
to  pay  outain  coeta  and  attorney's  fees, 
amounting  to  leoa  than  fCOOO.  a?he  state 
oorpontion  llcenae  tax  was  not  paid,  and 
so,  on  tlie  first  Monday  hi  March,  1916.  the 
diarter  of  the  plalntUE  corporation  was  for- 
fUted.  TminiMH«t«iy  thereafter,  however,  on 
Mfudi  14.  191S,  the  dliecton.  W.  A.  Her- 
staiaer,  Julia  M.  Hershlser,  P.  A.  Greer,  and 
M.  T.  BdOnnl^  took  th»  neoeaaary  steps  to  re* 
instate  Oe  cozpwate  charter.  Thereafter  M. 
X.  Minnie  caused  certain  other  corporations 
In  whidL  lu  WHS  a  la^  atoidtholder  to  ccaiTey 
to  the  plain  tux  ctnporatlon  for  the  nondnai 
sum  of  110  two  new  Bubdlrisloos  of  land 
known  as  the  Hc^lywood  tract  and  the  Bever- 
ly tract  Both  these  tracts  were  subject  to 
large  mortgages,  amounting  to  about  $800,000, 
and  the  plaintiff  corporatldn  assumed-  and 
i^reed  to  pay  these  minisages.  M.  T.  Bfbmle 
placed  the  122,000  Shares  of  stock  upon  the 
market  and  sold  the  stock  to  various  porchas- 
exa.  Xhe  new  venture  proved  to  be  a  failure, 
ttie  cOnxMratlcm  lost  all  its  property,  and  Qie 
new  Btocklurtders  transferred  the  stock  to 
the  present  holders,  on  whose  behalf  the 
directOTs  have  begun  this  proceeding.  It 
should  be  stated  in  passing  that  it  appears 
from  the  evidence,  and  seems  to  have  been 
the  view  of  the  court,  that  in  the  sale  of  the 
stock  toy  Minnie  he  informed  all  the  proposed 
pnr^sers  folly  In  regard  to  the  distribution 
of  the  assets  of  the  corpwatfon  and  soUcdted 
their  portihase  solely  upon  tbe  fiiith  ct  the 
new  venture. 

Appellant  contends  that  the  distribution 
pn^blted  by  sectlmi  309,  Civil  Code,  must 
be  by  cwporate  act  of  the  board  of  direc- 
tors, and  that,  as  the  Jury  in  this  case  found 
that  two  of  the  directors  did  not  participate 
In  the  nnUiwfol  Intent,  there  vms  no  corpo- 
rate act  looking  to  the  dl8tributl<m  of  the 
assets  to  the  stodOioldeTs,  and  farther  coxt- 
tcmdft  that  there  was  no  distribution  of  the 


capital  to  the  stockholders,  for  the  reason 
that  tbe  very  scheme  of  dtetrlbntlon  by  whidi 
the  title  to  the  assets  ta  tbB  corpmttlon  was 
vested  In  the  stodcholdraa  called  upon  the 
stodEholdor  to  snnender  Ills  stock  in  pajment 
tb«arafor.  In  oilier  wwda,  he  ceased  to  be  k 
stodduddar  altti»  before  or  at  the  thne  of 
the  distribution  to  him.  In  fnrttieranoe  of 
this  view  it  Is  urged  by  appellant  that  the 
proceedings  are  penal  in  their  nature,  and 
that  a  strict  amstmctiwi  afaould  obtain  wltb 
relatloa  to  the  awUcatioo  of  the  law  to  the 
facts,  and  in  the  intnpretattcm  the  law 
itself.  On  the  other  hand,  the  respondent 
conteids  that  the  law  will  look  to  the  eoib- 
stance  of  the  tiansactlKii,  and  that  the  net 
result  of  the  transaction  In  questlfm  was 
that  the  entire  assets  of  the  corporation  were 
vested  In  the  stockholders,  and  that  flie  di- 
rectors and  Martin  and  Minnie,  In  securing 
the  assignment  of  the  atockbolder^  stock, 
must  be  deemed  to  be  their  trustees,  and 
that  the  title  really  did  not  pass,  but  remain- 
ed In  the  original  stockholders.  Of  course, 
If  OiiB  view  were  strictly  applied,  it  would 
follow  that  the  present  stodcholders  have  no 
interest  in  the  stock  unless  Minnie  may  also 
be  held  to  have  been  their  agent  In  the  sub* 
sequent  sale  of  the  stock.  During  the  poi* 
deaaj  of  this  action  the  attorneys  for  the  de- 
fendant appealed  to  the  I^^^lalature  for  re- 
IteC  and  succeeded  in  securing  the  passage  of 
an  amendment  to  section  809  of  the  Civil 
Oode,  whereby  the  stodtholders  of  a  corpwa- 
tlw  who  had  thmtofore  incurred  the  lia- 
bility under  the  provlslaos  of  aectloa  309 
would  be  exonerated  In  the  case  mentioned 
In  the  proposed  amendmoit.  Section  2  of 
the  anundmoit  (St.  1917,  p.  658)  provided: 

*  •  The  liability  of  a  dlwctor  of  a 
corporation  heretofore  hworred  Bhsll  not  exist 
In  any  ease  where,  all  <^  the  debts  and  liabili- 
ties of  the  corporation  to  creditors  having  bsea 
paid,  the  capital  stock  divided,  withdrawn,  or 
paid  out  constituted  all  of  the  capital  stock  of 
the  corporation  and  the  same  was  paid  out, 
withdrawn,  or  divided  with  the  consent  ot  all  of 
the  stockholders  to  or  among  themselves." 

[1}  The  respondent  auesticma  the  ctmstlta' 
tlonal  authority  of  the  Legislature  to  eaact 
suth  a-  statute,  and  also  claims  that  the 
statute  Is  not  applicable  by  its  terms'  to  the 
situation  here  tor  the  reas(m  that  all  the 
d«bte  and  llatdlities  ot  the  corporation  were 
not  paid.  It  is  also  claimed  that  the  stotft- 
holdws  did  not  consent  to  the  distribution 
In  the  sense  ccmtonplated  by  the  statute  for 
the  reason  that  each  consented  separately 
to  take  money  for  hla  stock,  and  the  amount 
he  received  was  fixed  by  negotlati<Mi,  and  was 
not  a  pro  rate  pK^)ortion  of  the  capitel  stock 
of  the  corporatloD.  -  Indeed,  the  contention 
of  the  resp(Hident  la  that  this  whole  scheme 
was  devised  in  order  that  tb»  defendant  W. 
A.  Hershlser  might  receive  a  larger  pn^r* 
tlob  of  the  capital  fOr  his  stock  than  was  re- 
ceived hy  the  «aer  stockholders.   In  that 
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regard  It  should  be  stated  that  the  cq)tlon 
agreoments  themselTes  between  Martin  and 
the  various  stockholders  recited  the  pur- 
chase by  P.  B.  Cross  of  the  property  of  the 
corporation,  the  transfer  of  this  contract  to 
W.  M.  Martin,  together  with  all  the  other 
assets  of  the  corporation,  and  recite  that 
Martin  is  desirous  of  porchaslng  the  Bharea 
of  capital  stock  and  making  payment  for 
the  same  from  the  fund  and  In  the  mannw 
and  at  the  time  thereinafter  provided,  name- 
ly, when  P.  B.  Cross  shall  have  made  full 
payment  and  oQt  of  said  funds.  Whatever 
may  be  the  rights  of  the  stockholders  as 
against  the  directors,  or  as  against  Martin 
because  of  the  unequal  dlvialtMi,  it  Is  dear 
that  they  consented  to  the  distribution  of  the 
assets  in  the  form  In  which  tbey  were  dls- 
trlbuted,  and  consequently  It  must  be  held 
that  the  distribution  was  with  the  consent 
of  the  stockholders. 

[2, 3]  The  next  question  is:  Have  all  the 
debts  and  liabilities  of  the  corporation  been 
paid  within  the  meaning  of  the  statute?  In 
this  regard  it  appears  that  there  are  now  no 
debts  or  outstanding  obligations  of  any  kind 
other  than  the  contracts  of  sale  wherein  the 
plaintiff  corporation  agreed  to  make  title 
upon  payment  for  some  of  the  lots  sold. 
These  contracts  were  transferred  to  P.  B. 
Gross  together  with  the  land  thoeln  agreed 
to  be  sold.  The  purchasers  of  such  lota 
wontd  be  entitled  to  maintain  an  action  for 
spedflc  performance  against  P.  B.  Cross,  the 
purchaser  of  the  land  and  assignee  of  the 
contract,  but  it  is  claimed  that  there  Is  a 
liability  on  behalf  of  the  corporati(ni  to  pay 
any  damages  suffered  by  reason  of  the  fall- 
nre  of  Gross  to  comply  with  these  ctmtracts 
if  he  should  fail  to  do  so.  Appellant's  reply 
to  this  contention  la  that  such  obligations 
were  not  liabiilties  within  the  meaning  of 
the  statute.  Without  considering  the  re- 
spective arguments  of  counsel  upon  this  prop- 
osition, it  Is  clear  that  the  putpose  of  the 
Legislature  was  to  excuse  directors  only  in 
Oie  event  that  the  affairs  of  the  corporation 
had  been  wound  up  by  the  consent  of  all 
parties;  in  other  words,  only  where  the 
parties  by  agreement  bad  arrived  at  a  con- 
clusion which  they  could  have  as  well  reach- 
ed by  a  formal  appUcatlcn  to  the  court  for 
dissolurlon  after  the  payment  of  the  debts 
and  obligations  of  the  corporation.  We  think 
that  the  outstanding  obligations  of  the 
corporation  to  convey  these  lands,  al- 
though aasumed  by  another  party,  con- 
stituted a  liability  to  creditors  within 
the  meaning  of  this  law  and  prevented 
the  application  of  the  saving  .clause  there- 
in to  the  particular  facts  of  this  case.  Bal- 
four V.  Garrette,  14  CnL  App.  261,  111  Pac. 
615;  Bouvler,  Law  Diet.  3  Rev.  726.  It  is 
unnecessary,  therefore,  to  pass  upon  the 
constitutionality,  of  the  amendment  to  sec- 
tion 309,  CHvil  Code,  as  the  faqts  do  not 
bring  this  case  within  Its  tenus.  It  may  be 


observed  In  passing,  however,  that  Qie  con- 
tention of  the  respondrat  that  the  law.  In  so 
ftir  as  it  relates  to  previous  transactions,  is 
unconstitutional,  \f  basod  upon  the  theory 
that  the  obligations  of  the  directors  la  one 
on  an  implied  contract,  and  that  a  law  at- 
tempting to  modify  or  destroy  this  obliga- 
tion would  violate  the  provtelMiB  of  the  fed- 
eral Constitution  against  statntes  Impairing 
the  obligations  of  cdntracts.  That  same  con- 
tention is  also  involved  in  the  o<HistructioD 
of  the  law  previous  to  the  amendment,  as 
to  whether  or  not  It  should  be  strictly  con- 
strued, and  also  with  reference  to  the  pro- 
priety of  the  order  of  the  conrt  granting  the 
plaintiff  bis  costs  for  levying  the  attach- 
ments. The  matter  will  >>e  considered  in 
connection  with  those  contentions. 

Was  section  809,  Civil  Code,  violated  by 
the  directors? 

[4,  5]  As  to  the  first  point  advanced  by  tlte 
appellant,  that  the  dircfctors  could  not  of- 
fend against  the  statute  with  reference  to 
distribution  of  the  corporate  assets  unless 
they  all  Joined  in  the  common  intent  so  to  do, 
and  that  the  corporate  act  of  tbe  directors 
arranging  for  such  distribution  was  had  In 
pursuance  of  that  common  Intent:  Tbe 
penalty  Is  imposed  upon  the  directors  during 
whose  administration  the  .wnmg  occurred, 
and  the  method  by  which  they  can  exculpate 
themselves  is  by  an  affirmative  entry  upon 
the  minutes  of  tbe  corporation  of  their  dis- 
sent from  Oi«  act  Tbe  argoment  of  tbe  ap- 
pellant 18  largdy  bated  upon  the  verdict  of 
the  Jury  whereby  they  exonerated  two  of  the 
dlrectxMrs  in  pursuance  of  an  instructlfm  to 
the  general  ^ect  that,  if  these  directors 
acted  In  good  faith,  believing  that  the  sale 
to  Martin  was  what  it  purported  on  Its  fiuse 
to  be,  they  should  be  relieved  tma  tbe  stat- 
utory liability.  Ttte  aKKllant,  bowever,  can- 
not take  advantage  of  an  error  in  favor  of 
bis  codefendants.  The  IlaUlity  Is  Joint  and 
several,  and.  If  the  d^oidant  Is  liable,  be 
cannot  complain  (tf  the  verdict  In  favor  of 
bis  codefendants,  who  are  equally  liable. 
Assuming  for  tbe  purpose  of  deciding  this 
point,  that  there  was  a  distribution  of  tbe 
capital  of  the  corporation  In  violation  of  the 
law,  we  have  no  doubt  that  the  appellant, 
who  brought  about  the  distribution  and  was 
a  director  at  the  time,  was  liable  under  the 
provisions  of  section  309,  Civil  Code,  wheth- 
er or  not  his  codirectore  shared  In  his  un- 
lawful intent. 

[8]  In  c(msidering  tbe  second  proposition 
of  the  appellant  that  the  transfer  was  not 
nfade  to  tbe  stockholders,  we  will  also  con- 
sider the  theory  of  the  respondent  B«- 
Bpondent  claims  that  the  coxirt  should  look 
at  the  substance  of  the  transactitm  and  tbus 
determine  its  effect  Viewed  in  tills  light, 
the  net  result  of  the  transaction  was  that  the 
stockholders  had  distributed  to  them  the 
entire  assets '  of  the  corporation,  and  it  is 
claimed  that  this  is  as  far  as  the  court  needs 
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to  go  In  uialTzlnK  tbe  wbole  sKoaticm. 
Martin  Is  tibaracterized  as  "a  dummy,  a 
mere  pipe  or  dtannel  tbrougli  wblcb  the  cor- 
porate assets  passed  to  the  stockholders." 
AH  of  the  docilities  In  this  case  arise  from 
the  fact  that  the  stod^holders*  as  a  part  of 
the  i^an  of  getting  the  assets  of  the  corpora- 
tion, gave  up  their  stock,  and  that  Martin, 
who  had  received  the  legal  title  fbereot,  euh- 
seqnoitly  transferred  the  same  to  others 
who  transferred  It  to  the  present  stockhold- 
ers who  have  caused  this  ^t>ceedlng#o  be 
Instituted.  It  most  be  recogolsed  that  this 
resale  of  the  stock  of  the  corporation  at  once 
brings  the  case  within  Qie  very  mischief 
sooght  to  be  remedied  by  the  law  penalbdng 
the  directors.  If  we,  toe  a  momrat,  disre- 
gard the  tact  that  In  this  partlcnlar  case  the 
stock  was  sold  after  a  fall  disclosure  of  the 
previous  transactions  and  whcHiy  upcm  the 
value  of  new  aasets  subsequently  acquired, 
and  for  a  moment  assume  that  the  new 
stockholders  were  wholly  unadvised  of  the 
previous  transactions,  we  would  have  the 
omditltHi  where  one  of  the  directors  (M.  T. 
M tnni^  had  secured  the  entire  capital  etock 
of  the  corporation  by  the  method  of  selling 
tile  stockh<Ad^  the  assets  in  payment  for 
their  BtodE,  and  then,  by  reason  of  his  posses- 
sion of  the  stock  certificates,  proceeds  to 
sell  the  same  to  the  public  at  par.  In  such 
a  case  it  Is  evident  that  no  greater  fraud 
would  be  possible  than  a  fraud  by  which 
stock  Is  sold  by  a  director  to  new  stockhold- 
ns  wlio  purchase  it  on  the  taitb  that  the  cor- 
pontlon  is  a  going  concern  with  large  assets 
and,  in  fact*  cady  secure  a  pro  rata  Interest  in 
a  note  girai  by  an  insolvttit  If,  th^,  we  re- 
gard the  varions  transactions  from  the  sale 
by  Uie  corporation  to  Cross  to  and  Including 
the  transfer  of  the  stock  txom  Minnie  to  a 
new  gronp  ot  stockholders  as  one  entire 
transaction,  it  cannot  be  doubted  that 
such  transaction  comes  within  the  pur- 
view ot  the  law  penalizing  the  directors  for 
distributing  the  assets  of  a  corporation  to 
Its  stockholders.  If,  however,  we  pause  at 
any  p<^t  between  these  two  limits  to  deter- 
mine the  rights  of  the  parties  at  such  in- 
termediate pointt  we  are  met  with  various 
dlflOcultlea  For  illustration,  if  we  assume 
that  the  inralidity  of  the  transaction  re- 
sults from  the  fact  that  the  note  of  Martin 
was  worthless  and  that  he  was  insolvent,  we 
would  have  the  situation  by  which  Martin 
as  the  sole  stodcholder  could  compel  the  dl- 
rectors  to  refund  the  entire  capital  stock  on 
the  theory  that  his  note  was  worthless  and 
thereby  moke  note  in  fact  worth  par.  He 
could  thereupon  di&solve  the  corporation, 
thus  receiving  back  his  unpaid  note  and  at 
the  same  time  the  entire  capital  of  the 
corporation  for  which  he  paid  nothing.  If 
we  regard  Minnie  as  the  real  mover  in  the 
transaction  and  Martin  as  his  dummy,  we 
would  hare  a  aitaatlon  where  Minnie,  one 
the  alleged  coofmqiiratora  and  the  owner 


ot  tba  entire  oairital  stock  of  the  corporation, 
can  cause  a  suit  such  as  this  to  Ue  brought 
by  the  coai>oratton  against  the  directors,  who 
are  therein  required  to  refund  the  entire 
capital  stock  to  the  corporatitm,  and  thus 
Mlnrde,  who  engineered  the  scheme,  becomes 
oititled  as  the  sole  8tockhold»  in  the  cot- 
poration  to  the  benefit  of  a  penalty  imposed 
upon  his  f^Iow  directors  and  coconspirators. 
If  we  regard  the  capital  stock  as  belonging  to 
Hershlser.  the  appellant,  and  consider  Mar- 
tin as  bis  dummy  or  agent,  then  we  hare  a 
case  where,  as  the  Jury  finds  (as  sole  stock- 
holder of  the  corporation),  he  is  entitled 
to  collect  f  122,700  of  himself,  and  to  the 
prooeeda,  lees  Uie  attorney's  fees  necessary  to 
obtain  this  Judgment  If  we  regard  the 
transfer  from  the  stockholders  to  Martin  as 
void  and  the  original  stockholders  as  stlU 
the  owners  of  the  stock,  as  the  respondents 
claim  the  fact  to  b^  we  find  that  the  cot- 
poratlon  now  in  the  control  of  those  who 
have  no  UUe  to  Its  stock  or  its  assets  Is 
seeking  to  enforce  an  obligation  in  its  favor 
resulting  from  the  contention  that  they  never 
have  gained  title  to  the  stock,  but  that  It 
belongs  to  the  former  stockholders.  On  the 
other  hand,  if  we  look  at  the  transaction 
as  a  whole,  beginning  with  the  time  when 
Cross  agreed  to  purchase  the  assets  of  the 
corporation  and  ending  at  the  point  where 
Minnie  sold  all  the  stock  of  the  corporation, 
ignoring  for  the  moment  the  transfer  of 
assets  from  Minnie  to  the  corporation,  we 
see  that  the  corporation  has  been  dwuded 
of  all  its  real  assets,  its  stock  has  been  ren- 
dered worthless,  and  yet  has  been  sold  to  the 
public  for  par.  By  these  transactions  the 
assets  of  the  corporation  have  been  distribut- 
ed to  the  stockholders  who  were  in  control 
of  the  corporation  through  the  defendant  di- 
rectors at  the  time  the  plan  was  formulated. 
If  we  consider  the  (wntention  of  the  appel- 
lant that  the  distribution  was  not  "to  the 
stockholders"  within  the  meaning  ot  the 
statute,  and  for  a  moment  leave  out  of  con- 
sideration the  aubsequMit  assignment  to  the 
corporation  through  the  agency  of  Mlimie 
of  other  assets  upon  the  supposed  value  of 
which  the  new  8tockh<dder8  purchased,  we 
have  a  situation  which  was  evidently  in- 
tended to  be  remedied  by  section  309,  Civil 
Code,  before  the  amendmoit  of  1917,  namely,- 
a  situation  where  corporate  stock  has  become 
valueless  by  the  distribution  of  its  entire 
assets  and  whose  stock  thereafter  has  hem 
sold  uprai  the  market  The  wrong  sought 
to  be  remedied  by  the  statute  does  not  re- 
sult from  the  distribution  of  the  capital  "to 
the  stof^holders  as  such,"  but  in  the  dele- 
tion of  the  cai^tal  of  the  corporation;  henoe 
it  seems  (dear  that  the  distribution  to  thpse 
stockholders,  who  alone  are  represented  by 
the  directors,  and  who  at  the  time  of  the 
distribution  have  the  power,  by  appropriate 
court  or  corporate  action*  to  prevent  the  dhi- 
tribution,  and  who,  instead  of  preventing 
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SDdi  action,  receive  tbelr  proportion  of  tbe 
assetB,  Is'  clearly  within  tbe  meaning  of  the 
law  a  distribution  to  the  stockholders  them- 
selres,  even  If  In  the  process  of  sndi  dlstrl* 
botlon  they  transfer  their  stock  to  some 
agwit  of  the  corporation  In  the  belief  that 
tli^  are  selling  the  stock.  We  conclude  that 
tbe  Jury  were  Josttfled  In  finding  that  the 
transfer  of  the  corporate  assets  came  within 
the  prohibition  of  the  law. 

[7]  There  remains  another  point  advanced 
by  appellant  based  upon  the  right  to  dis- 
tribute the  capital  stock  In  certain  cases.  Be- 
fore the  amendment  ot  1917  to  section  800 
of  the  Civil  Code  was  peimlssible  under 
tbe  terms  of  tbe  section  for  corporations 
organized  "for  the  purpose^  amcmg  otber 
things,  of  acquiring,  holding,  and  selling  real 
estate,  water,  and  water  rights,  •  *  • 
with  the  consent  of  stockholders  representing 
two-thirds  of  the  capital  stock  tbereof,  given 
at  a  meeting  called  for  that  parpose,"  to 
"divide  among  the  stockholders  the  land, 
water,  or  water  ri^ts  so  1^  sudb  ocnpora- 
tlon  held.  In  the  proportions  to  which  their 
holdings  of  such  stock  at  the  time  of  sudi 
divisicm  entitle  them,"  Appelant  claims 
that  the  plaintiff  Is  a  corporation  oi^nised 
tor  the  purposes  indicated,  and  that,  aa  the 
division  of  the  assets  was  with  the  consent 
of  all  the  stockholders,  this  was  at  least 
equivalent  to  a  called  meeting  at  whldn  two- 
thirds  ot  tbe  stock  should  amsoit  to  tbe 
distribution;  that  under  this  statute  the  as- 
setB BO  distributed  yren  necenarily  subject 
to  the  debts  and  liabilities  of  the  corporation, 
as  no  provision  is  made  either  reqoliing 
tbelr  paymoit  or  providing  tbertfor  in  tbe 
evoit  of  such  distrlbutlcm;  that.  In  any 
event,  the  dlstrlbutimi  having  conformed  to 
this  requirement  of  tbs  Code,  with  tbe  single 
eiECeption  that  th«e  was  no  called  meeting 
ot  tb.9  stockholders,  the  consent  of  all  the 
stockholders  being  sufficient  under  tbe  amend- 
ed law  to  authortee  the  distribution,  the  ef- 
fect of  this  amendment  was  to  waive  the  re- 
quirement for  a  meeting  ot  the  Bto<&h<rtders, 
and  tibus  remit  the  liability  of  tbe  directors 
where  the  corporation  is  of  tbe  type  indicated 
In  the  statute  for  the  subdivision  of  land,  etc:, 
alfbou^  tbe  debts  and  Uablllties  were  not 
fully  paid.  Ttw  difficulty  with  tbe  app^- 
lant'B  contention  Is  tliat  the  facts  do  not 
bring  the  transaction  within  the  ezceptl<m 
in  ttie  law  before  or  after  tbe  amendment,  as 
tbe  above  provision  concerning  land  and 
water  eorporations  is  omitted  from  tbe 
amendnftnt.  Before  the  amendment,  section 
809  of  the  Civil  Code  pennltted  the  directors 
to  divide  among  the  stockholders  *'tbe  land, 
water,  or  water  rli^ts  so  by  m<3x  corpora- 
tion held,  in  the  proportions  to  which  their 
holdings  ot  such  stock  at  the  time  of  satSk 
division  mtitle  them.  All  conveyances  made 
by  the  corporaticm  In  pursuance  of  this  sec- 
tlon  must  be  made  and  reo^ved  subject  to 
the  debte  of  sncih  eorpomtioi  «>^'«ft^ng  at 


the  date  of  the  conv^anee  thereof."  Even 
If  It  be  conceded  that  Uie  conaoit  of  all  tlia 
stodcholdera  given  to  flie  dlvtslfln  ot  ttie 
property  ot  the  ctwpontion  is  equivalent  to 
the  omseBt  ot  two-thlids  ot  tb»  stmAlHrtdm 
at  a  called  meeting,  a  point  which  we  need 
not  decide,  it  Is  dear  that  there  la  a  marked 
distinction  between  ttie  dlstrlbutim  ot  land 
and  water  rlghte  among  the  atockholders  ot  a 
oorpornUon,  subject  to  tbe  debts  thereof  uid 
the  distribution  ot  posonal  property.  In 
the  ^ase  of  real  property  which  remains 
subject  to  tbe  debts  ot  ttw  creditors,  they 
are  tiins  fully  protected  by  what  is  In  effect 
a  lioi  upon  the  real  property  in  their  po»- 
session,  while  in  case  of  the  persoiiBl  prop- 
erty the  Btockhold^v  oooid  quidcly  dissMiiate 
ttao  funds  received  and  tlie  creditors  would 
be  without  adequate  ronedy.  The  reasonable 
concIuBhm  from  these  i^ovldons  is  that  it 
is  only  where  the  oorpotatlm  has  land,  or 
water,  or  water  rights,  wbUdi  are  meutltmed 
In  the  section,  that  tbe  stocfch^dders  may 
avail  themselves  of  this  exceptimi.  At  Hie 
time  of-  the  transaction  hrae  in  qnestioa  tbe 
Talcott  Land  Company  had  sold  all  ite  land, 
with  a  few  an^tlons,  and  Imd  received 
therefor  the  obUgatlona  ot  tbe  vMidee,  and  it 
was  for  the  poxpose  of  distributing  tbe 
money  and  the  obUgatteo  ci  the  vendee  0iat 
tbe  transaction  was  oonsommated.  The  ques- 
tion Invi^ved  hwe  Is  not  whether  the  Tal- 
cott Land  Company  oould  have  distributed 
its  land  to  Ito  stodchoMen  and  thus  come 
within  the  proviso  mentioned,  bat  whether, 
having  ctmverted  ite  land  Into  personal 
property,  it  could  distribute  this  personal 
ptt^etty  to  the  Btockholders.  It  is  dear 
that  such  a  division  by  such  a  onrpwatloB 
oomes  within  neither  the  letter  nor  the  q>Mt 
of  tbe  proviso.  For  this  reason  die  trass- 
action  of  Qie  division  ot  the  property  at 
the  corporation  is  not  covered  by  the  eceep- 
tlon  in  section  800,  Civil  Cote,  as  it  «isted 
prior  to  tiie  amendmoit  ot  1917,  and  tiie 
directors  were  liable  for  ttie  p^ialty  fixed  in 
the  law  at  tiie  time  of  tiiat  amendment,  and 
that  liability  was  continued  by  tbe  terras  of 
the  amKidmoit,  wbiOi  remitted  the  liability 
only  in  the  cases  menti<med  in  the  amend- 
moit where  the  debte  and  llabtlltleB  to  credi- 
tors were  paid.  This  view  of  tbe  law  makes 
It  unnecessary  to  consider  the  contention  ot 
tbe  reiQMmdent  that  the  cfwporatlfms  refftr^ 
red  to,  in  the  exception  in  the  law  previous 
to  the  amendment,  were  only  such  corpora- 
tions as  dealt  in  botb  land  and  water. 

[I]  Does  the  tact  that  no  one  has  been  in- 
jured the  transactioa  exculpate  the  dl- 
rectOTS?  It  has  beea  held  that  stockholders, 
even  though  they  have  boieflted  by  the  dis- 
tribution of  dividends,  may  toree  tbe  direc- 
tors to  reimburse  tbe  corporation.  Appleton 
V.  American  Halting  Co.,  66  N.  3.  Eq.  37(^ 
54  Ati.  4M;  Loan  Society  of  Pbiladdphta  t. 
Eavoison,  2tf  Pa.  40T,  M  AtL  121;  Eom  r. 
Cody  Detective  Agacy,-  76  Wash.  S40,  188 
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Pac.  12^  SO  U  R.  A.  (N.  S.)  1073;  Stoltz  v. 
Scott,  23  Idaho.  104.  129  Pac.  340.  The  rea- 
BOCB  which  jnstlfy  the  recovery  from  the 
directors,  whether  or  not  any  injury  Is  BOf- 
fered  by  the  IndlvldQal  stockholders  or  credi- 
tors, would  require  a  similar  recovery  by 
the  corp<»ratlon,  notwithstanding  some  or 
all  of  the  new  stockholders  were  aware  of 
the  unlawful  dJstrlbtitlon.  The  mie  most 
be  either  that  the  corporation  Itself  has  the 
right  to  compel  the  directors  to  restore  its 
capital,  regardless  of  whether  or  not'  any 
particular  stockholder  or  creditor  has  been 
injured  by  the  distribution,  or,  on  the  other 
hand,  that  the  rUfbt  to  require  the  directors 
to  replace  the  capital  depends  entirely  upon 
whether  or  not  stockholders  or  credlfciHrs  haTe 
been  Injured.  The  cases  all  seem  to  bold 
that  the  right  is  In  the  corporation  itself, 
without  regard  to  the  actual  injury  to  stock- 
holders.  The  statute  expressly  gives  the 
right  of  action  to  the  corporation  without 
reference  to  the  Jitrroi^  of  stockholders  or 
creditors;  the  latter  having  a  separate  right 
of  actkm.  Indeed,  If  the  remedy  la  ptmltlTe, 
as  we  have  heretofore  held  (Irrine  t.  Uo- 
Keen,  23  Cal.  472;  More  r.  Lent,  81  CaL 
606,  22  Pac.  875;  Moss  v.  Smim,  171  OaL 
777,  7SS,  155  Pac.  90),  and  as  was  conceded  In 
FTe«nan  v.  Glenn  Co.  Tel.  Co.,  recently  de- 
cided In  194  Pac.  706,  it  mast  be  held  that 
the  right  exists  in  the  corporation,  regardless 
o£  the  rights  and  knowledge  of  the  constant- 
ly changing  stockholders  th«^;  otherwise 
it  would  be  difficult  to  enforce  the  penalty, 
as  the  participating  stockholders  or  their 
transferees  with  notice  could  not  complain 
of  the  wrong.  The  right  to  compel  the  res- 
toration of  the  capital  is  expressly  excepted 
from  the  operation  of  the  statute  of  limita- 
tions (Civ.  Code,  S  309).  for  the  purpose,  no 
doubt,  of  enabling  future  stockholders,  after 
the  lapse  of  years,  to  enforce  the  liability 
through  the  corporation,  after  it  had  passed 
from  the  control  of  the  wrongdoers.  To  ex- 
culpate him,  while  In  this  particular  case  it 
would  seem  more  Just  to  relieve  the  defend- 
ant from  the  penalty,  would  open  the  door 
wide  for  fraud  in  other  cases  and  would 
destroy  the  beneficial  diects  of  the  statute. 

[9]  The  District  Court  of  Appeal,  First 
District,  Second  Division,  In  Its  decision  of 
this  case  reached  an  opposite  conclusion  by 
several  processes  of  reasoning  not  advanced 
by  the  parties.  Their  view  was  that  upon 
the  reviving  of  the  corporation  after  Its  dis- 
solution by  operation  of  law,  and  the  acquisi- 
tion by  that  corporation  of  new  assets  and 
the  transfer  of  the  stock  to  new  stockholders 
who  were  fully  advised  of  the  situation  and 
purchased  stock  wholly  In  the  faith  of  the 
new  assets,  the  plaintiff  corporatl<»i  should 
be  regarded  a«  In  substance  and  effect  a 
different  coisioratlon,  and  therefore  not  en- 
titled to  enforce  the  statutory  obligation  of 
the  old  directors  to  replace  its  capital.  Be- 
cause we  felt  this  view  untenable^  we  trans- 


ferred the  case  to  this  court  for  dedidia. 
Our  view  is  that,  the  dissolution  of  the  cor- 
poration having  resulted  as  a  penalty  for 
nonpayment  of  the  license  tax,  the  revival 
of  the  corporation  by  the  payment  of  the  tax 
as  authorized  by  law  was  intended  to  fully 
reinstate  the  corporation  with  all  Its  powers, 
rights,  duties,  and  obligations.  The  District 
Court  of  Appeal  also  adopted  the  view  that 
the  transfer  by  Minnie  to  tbe  revived  corpo- 
ration of  the  two  tracts  of  land,  estimated 
to  be  worth  more  than  the  capital  of  the 
corporation,  operated  as  a  payment  by  Min- 
nie, one  of  the  wrongdoers,  to  the  corpora- 
tion, of  an  amount  equivalent  to  the  dis- 
tributed capital,  and  that,  as  Minnie  was 
Jointly  and  severally  liable  as  one  of  the 
directors  for  the  imlawful  distribution  of  the 
assets,  bis  transfer  of  su<^  land  was  to  be 
regarded  as  a  payment  by  him  on  behalf  ot 
the  directors  and  thus  to  fully  satisfy  the 
obllgatlCHi.  Tbis  contention  was  not  present- 
ed by  th6  pardes  and  was  not  pleaded  by  the 
defendant,  who  relied  wholly  upon  the  legal- 
ity of  the  original  transaction.  The  ques- 
tion of  the  value  of  the  assets  transferred 
was  not  litigated,  and  the  only  evidence 
thereof  was  the  statement  shown  by  Minnie 
to  pro8i>ective  purchasers  of  stock  in  which 
the  assets  so  transferred  were  estimated  to 
have  a  value  of  about  twice  tbe  capital  stock 
above  the  amount  of  the  incombranoes  there- 
on. Subsequently  these  assets  were  lost 
because  of  the  Incumbrances  thereon.  We 
need,  therefwe.  not  consider  tbe  effect  of 
a  bona  fide  payment,  as  no  such  question  Is 
here  Involved. 

[1 0]  The  appeal  of  the  defendant  from  the 
order  taxing  costs  whereby  tbe  defendant 
was  charged  with  the  cost  of  levying  atta<^ 
ment  remains  to  be  considered.  Appellant's 
contention  is  that  this  Is  not  an  action  upon 
a  contract  express  or  implied  for  tbe  direct 
payment  of  mtoiey  within  the  meaning  of 
section  687  of  the  Code  of  Civil  Procedure 
authorizing  attachmrats  in  such  cases  only. 
The  argument  that  the  liability  Is  cm- 
tractual  Is  predicated  upon  the  proposition 
that  the  director  upon  assuming  office  enters 
Into  a  contract  to  perform  the  duties  of  his 
office  iUsa  lawful  manner,  and  that  his  fail- 
ure so  to  do  Is  a  breach  of  this  implied  con- 
tract, and  for  such  breach  an  attachment  will 
lie  upon  the  Implied  (^ligation  to  restore  to 
the  c<»rporation  tbe  full  amount  of  the  capi- 
tal so  diverted.  We  think  It  dear  that  the 
obligation  is  wholly  statutory,  if  not  poial, 
as  we  have  heretofore  pointed  out,  and  !■  In 
no  sense  contractual  within  the  meaning  of 
the  attachment  law.  Tbe  unlawful  act  of 
the  directors  is  also  punished  as  a  misde- 
meanor by  either  fine  or  tmprlsonment*  and 
it  might  be  argued  with  equal  force  up<H> 
the  same  basis  that  the  recovery  of  the  fine 
would  be  based  upon  the  contract  between  the 
director  and  the  corporation  Implied  by  law. 
In  Walker  t.  McCusker,  05  Cal.  360,  4  Faa 
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206,  It  was  beld  that  an  attacfameiit  would 
not  He  under  section  537,  where  the  action 
was  based  upon  a  statutory  liability  merely, 
tn  that  case  ttie  purchaser  of  mortgaged 
premises  brou!:;ht  suit  for  rent  against  a 
tenant  in  posse^ision  for  the  value  of  the  use 
and  occupation  of  the  land  from  the  day  of 
sale  to  the  making  of  the  deed.  The  attach- 
ment was  held  unauthorized  by  section  S37  of 
the  Code  of  Civil  Procedure,  for  the  renson 
that  the  contract  was  not  express  or  implied 
within  the  meaning  of  that  section.  Not- 
withstanding the  dllterence  In  facts,  the 
language  of  the  court  in  Mudge  v.  Stein- 
hart,  78  Cal.  S4,  89.  20  Pac.  147,  149, 12  Am. 
St.  Rep.  17,  is  directly  applicable  here: 

"The  existence  of  a  contract,  exprCHs  or  Im- 
plied, is  an  essential  basis  without  which  no 
writ  of  attachment  can  properly  isane,  and  as 
in  this  case  the  action  was  founded,  not  upoo 
eo&tract,  bnt  upon  the  frand  and  wrongful  acts 
of  the  df^dant,  we  are  of  opinion  the  writ 
ftf  attachment  issued  therein  wag  «bioliitaly 
void.  •  • 

It  follows  that  the  allowance  of  fliese 
costs  was  improper. 

The  judgment  is  afDrmed  and  order  taxing 
coBts  reversed. 

We  concnr:  ANOBIXOVn.  a  J.;  LEN- 
NON.  J.;  SHAW.  J.;  OUfBY,  J.i  SLOANS, 
J.;  LAWLOR.  J. 


UTHERBURY  v.  KIMMCT  at  il. 

(L.  A.  5270.) 

(Supreme  Court  of  California,   May  21,  1920. 
On  Rehearing  in  Bank,  June  19,  1920.) 

1.  MunhilpaJ  oorporatioas  4a»706(5)  —  That 
overtaking  driver  did  not  notioe  46fendani's 
vehicle  held  not  to  relieve  defendant  from 
failure  to  signal  left  turn. 

Testimony  by  the  driver  of  a  motorbus  in 
which  plaintiff  was  riding  that  be  did  not  no- 
tice defendant's  tmek,  which  turned  to  tiie  left 
at  a  street  intersection  wliile  the  bus  was  pass- 
ing it  from  behind,  ontil  jaat  as  he  undertook 
to  pass  the  truck,  does  not  show  that  the  driver 
would  not  have  seen  a  signal  for  turning  if  de- 
fendant's employ^  had  made  such  a  signal,  and 
does  not  prevent  recovery  for  negligent  fcLQure 
to  make  such  signal. 

2.  Trial  <s=3296(l  1}— Erroneous  Instrnetloa  al- 
iowins  jury  discretion  at  to  damages  enred 

by  correct  instruotion. 

The  giving  of  an  instruction  that  the  Jnry 
flhould  allow  as  damages  for  perRonal  injuries 
what  in  their  discretion  they  jthink  plaintiff  ie 
entitled  to,  whidi  would  be  erroneous  if  stand- 
ing alone,  does  not  require  reversal,  where  it 
immediately  followed  an  instruction  correctly 
stating  that  the  measure  of  plaintiff's  recovery 
is  such  sum  as  will  compensate  her  for  tiie  In- 
juries  sustained. 

S.  Municipal  corporations  ^=3705(2)— Negli- 
gence to  turn  motor  vehicle  to  left  without 
signaling  regardless  of  state  law. 

Regardless  of  the  state  law,  requiring  a  ve- 
hicle driver  to  signify  his  intentiftn  to  torn,  the 
necessity  for  the  driver  of  a  motor  vehicle  to 


give  each  signal,  particularly  before  turning  to 
the  left,  is  so  great  and  the  practice  is  so  uut- 
versal  that  the  driver  may  be  guilty  of  negU- 
gence  who  fails  to  signal  without  maUng  cer- 
tain tliat  there  is  no  one  behind  him. 

4.  Damages  «»i32(2)— $4,000  ftr  painful  am4 
probably  perniattent  Injuries  not  exoseslve. 
Where  plaintilfB  evidence  showed  great  pain 
and  suffering  and  Injuries  of  a  distressing  and 
diaaUfng  diaracter  which  wonld  probaUy  be 
permanent  the  court  cannot  say  that  a  veidiet 
allowing  94,000  damages  was  excessive. 

Depaitment  1. 

Appeal  from  Sup^or  Court,  Los  Angeles 
County;  Charles  Monroe,  Judge. 

Action  IQT  Nina  J.  Idtherbory  against 
Henry  Kimme^  the  Los  Angles  Gas  &  Elec- 
tric Company,  and  others.  Judgment  for 
the  idaintifC  against  the  Ijob  Angeles  Gas  & 
Electric  Company,  and  tibat  defendant  ap- 
peals.  Affirmed. 

I^nl  Ovarton.  Wm.  A.  Chemey.  J.  H. 
Pow^  8.  W.  Guthrie,  and  Hubert  J. 
Gtoudge,  all  ot  Loe  Angeles,  for  wpp^lant. 

Ralph  r.  Graham,  Rnssdl  Grahan^  and 
Minor  Blytbe,  aU  ot  Los  Angelas^  tm  reeiwad- 
ent. 

OLNBX,  J.  Tilts  to  an  appeal  fron  a  juds- 
meatt  asalnat  Hao  defendant,  Jm  Ang^  Gas 
&  Sectrle  Company,  In  tbe  sum  ol  HJOOO,  as 
damages  for  personal  injorleB  allesed  to  have 
been  soflered  by  the  plalntlfl  tecause  ot  tte 
negUgeatoe  ot  the  defendant  It  aeons  tlut 
the  i^aln'tiff  was  a  passenger  la  a  so-called 
jitney  motorbns  oa  Bast  Seventh  street  In 
Los  Angeles,  when  tbe  bos  collided  wiUt  a 
amfall  motortnuA,  owned  and  operated  by  the 
Gas  &  Electric  Company,  and  the  plaintiff 
was  injured.  Originally,  the  jitney  driver, 
the  jitney  owner,  and  the  latter's  surety  were 
all  made  parties  defendant  with  the  gas  and 
electric  company,  but  later  the  action  was 
dismissed  as  to  all  except  Qie  last.  The 
grounds  upon  which  the  defendant  asks  for 
a  reversal  are  three:  First,  the  insufficiency 
of  tbe  evidence  to  justify  the  verdict;  Bec<md, 
certain  alleged  erroneous  instructions;  and, 
third,  that  the  amount  of  the  verdict  Is  ex- 
cessive. 

U]  As  to  tbe  flrst  point  the  evidence  for 
the  plaintiff  was  to  the  effect  that  while  the 
bus  lu  which  she  was  riding  was  close  be- 
hind the  defendant's  truck  going  In  the  same 
direction  and  was  eudeavoriug  to  pass  it  <m 
the  left,  the  truck  suddenly  and  witliout 
warning  turned  to  the  left  to  go  down  an  in- 
tersecting street  with  the  result  that  the  bus 
ran  into  it.  The  defendant  nmcedes  that,  the 
Jury  having  found  for  Oie  plaintiff,  this  evi- 
dence must  be  taken  to  be  true,  but  contends 
that  It  does  not  establish  any  causal  connec- 
tion bet^vcen  the  failure  of  the  truck  driver 
to  give  any  signal  to  tho%  behind  of  bis  in- 
tcution  to  turn  to  the  left  and  the  cc^lision 
which  Immediately  followed.  This  conten- 
tion is  based  on  the  testimony  of  the  jitney 
driver  tbat  ha  flrst  observed  the  tmck  Just  as 
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tie  undertook  to  pass  It,  whence  It  Is  argued 
that,  cTen  If  the  truA  driver  had  given  the 
usual  signal  of  Intmtion  to  turn  to  the  left, 
the  Jitney  driver  wonld  not  haye  seen  It,  the 
collision  wonld  have  occurred  anyhow,  and 
ergo  the  failure  c/t  the  truck  drirw  to  give 
the  usual  idgnal  bad  notbiiig  to  do  wltti  the 
case. 

This  argumesit  hardly  needs  dlscosslw.  It 
Is  based  entirely  on  the  assumption  that  the 
jitney  driver  would  not  have  sewi  the  truck 
driver's  signal,  If  the  latter  had  given  one. 
But  there  is  no  foundation  whatever  for  the 
assmnptlon.  It  may  be  true  that  the  Jitney 
driver  did  not  obsnre  the  truck  until  be  un- 
dertook to  pass  it,  but  it  does  not  follow  that 
he  would  not  have  seen  a  signal  by  the  truck 
driver  In  ample  time  to  avoid  a  coliialon,  if 
latter  bad  given  one  a  reasonable  ttnft  In 
advance  of  his  turning. 

[SI  ^e  erroneous  Instructions  ctHuplalned 
of  are  twa  The  first  is  els  to  the  amount  in 
which  the  Jury  might  find  for  the  plaintiff. 
It  reads: 

"If  from  tbe  evidence  In  the  case  and  under 
the  fnstTQCtlons  given  700  by  the  court  the 
Jury  shall  find  tliat  the  plaintiff  has  Bostained 
danages  by  reuon  of  any  personal  Injuries  ts 
charged  in  tlie  comiilaint,  and  that  sbe  is  en- 
titled to  recover,  then  to  enable  the  Jury  to  es- 
timate the  amooat  of  such  damagea  it  is  not 
necessary  that  any  witness  should  have  ex- 
pressed an  opinion  as  to  the  amount  thereof, 
but  the  jury  should  give  her  what  in  their  dis- 
cretion they  think  that  Bh#  is  entitled  to  under 
the  pn>of  in  the  case.  Hie  aanoont  alleged  tai 
ttie  complaint,  however,  is  do  criterion  for 
yoa  to  go  Iv,  exc^t  that  you  cannot  go  beyond 
there— that  is  the  limit— -it  is  not  even  a  guide 
to  you  in  any  other  way.  Anything  within  that 
amount  you  can  find,  if  you  find  for  the  plain- 
tUt" 

If  this  were  all,  the  instruction  would  be 
(Oeariy  ernmeoiis  as  leaving  the  Jury  tree  to 
find  aii7  amoant  they  ml^t  think  fw  any 
EMMn  tlM  i^aliitUr  WB8  entitled  to,  provided 
flOly  the  amount  pnyed  for  in  the  ouui^nt 
were  not  ezeeeded.  It  vcHild  come  dearly 
wUhin  the  rule  of  SMes  r.  Ajuerican,  etc.,  Co., 
141  Oal.  eia  75  Pac  164.  But  the  instruction 
vaa  immedlatdy  preceded  by  one  wtaidi  defl^ 
nltelr  and  cornctly  InferoPsd  the  Jury  that  if 
the  plaintiff  were  entitled  to  recover,  the 
measare  of  her  recoverr  was  snch  a  sum  as 
would  reasonably  compensate  her  tor  her 
pain  and  anxiety.   This  Instructlw  reads: 

"If  the  plaintiff  is  entitled  to  recover,  the 
meaaure  of  her  recovery  is  what  Is  denominat- 
ed eompeaeatoiy  damages;  that  is,  such  sum 
as  will  compensate  her  for  the  Injury  ^e  has 
sustained;  and  in  this  case  it  would  be  such 
reasonable  sum  as  the  jury  sliall  award  her  on 
account  of  pain  and  anxiety  ab«  has  suffered  by 
reason  of  her  injury,  or  is  reasonably  certain 
to  snffer  therefrom  in  the  future." 

Beading  the  two  instructbrns  together,  and, 
as  we  have  said,  they  were  actually  given  in^ 
mediately  tog^er,  it  Is  pialu  enough  to  a 
lawyer  that  the  very  general  language  of  the 
MCMid  instruction  given  (the  first  quoted 


above)  has  reference  to  a  recovery  measured 
by  the  spedfic  rule  of  the  preceding  instruc- 
tion and  is  c<mtroned  by  It  This,  however, 
might  well  not  be  so  plain  to  a  body  of  men, 
such  as  a  Jury,  not  trained  in  the  construc- 
tion of  instruments  and  who  may  hear  the  in- 
structions only  and  not  have  the  advanta^ 
of  seeing  thm  together  m  the  written  page. 
It  would  have  been  better  If  the  danger  of 
such  misunderstanding  of  the  true  effect  of 
the  Instructions  had  been  avoided  as  could 
easily  have  been  done.  While  the  Instruc- 
tions are  open,  we  believe,  to  criticism  In  this 
respect,  still  the  danger  or  probability  of 
their  having  been  mlsctxistrued  Is  not  so 
great  as  to  justify  us  In  this  case  In  setting 
aside  the  verdict. 

[3]  The  second  Instruction  complained  of 
is  one  whereby  the  jury  were  charged  that 
the  state  law  requires  the  driver  of  a  vehicle 
about  to  turn  to  give  a  signal  of  his  intention 
If  there  are  other  vehicles  whose  movemwt 
will  be  affected  by  his  turning.  The  defend- 
ant's point  in  regard  to  this  Instmctlffli  is 
that  Los  Angeles  being  a  chartered  digr,  the 
general  laws  of  the  state  do  not  operate  with- 
in its  limits.  It  Is  not  necessary  fbr  the  pur^ 
pose  at  this  case,  however,  to  detemrinft  this 
QuesttoQ.  The  point  of  the  Instruction  ^ae 
that  it  was  the  duty  of  the  tmdc  driver  be- 
fore turning  to  signal  to  any  vehicla  dose  be- 
hind, and  that  if  ha  ftailed  to  do  so  be  was 
guilty  ia  negUgenob  nils  la  true  whether 
the  state  law  aroUea  or  not  ^Tbe  neceMdty 
for  the  driver  of  a  motor  v^lde  to  signal  be- 
fore turning,  and  partlculariy  before  turning 
to  the  left,  is  so  great,  and  the  pradlce  of 
signaling  in  sndi  a  case  is  so  universal  and 
Bo  relied  upon,  that  there  la  no  room  tat  a 
reeswaUe  difference  of  (^IniiKi  as  to  the  con- 
duct of  a  driver  who  fails  to  signal  without 
making  certain  that  there  is  no  one  behind 
him.  He  Is  guilty  (»r  negligence,  and  the 
court  la  Justified  in  so  charging  the  Jury. 

[4]  As  to  the  pt^t  of  excessive  damages  It 
is  enough  to  say  that  the  evidence  of  the 
plaintiff  and  that  given  on  her  behalf  whidi 
must  now  be  takm  as  traa,  showed  great  pain 
and  suffering,  and  the  receipt  of  Injuries  of  a 
distressing  and  disabling  character  which 
wonld  probably  be  permanent  It  is  Imposid- 
ble  In  the  ftice  of  this  testinAmy  to  cmslder 
the  sum  of  |4,000  allowed  by  the  Jury  as  ex- 
cessive. 

Judgment  alBrmed, 

.We  concur:  SHAW,  J.;  liAWLOB,  J. 

On  Rehearing  in  Bank. 
PER  CTTRIAM.   A  rehearing  Is  asked  for 
in  this  case  because  of  the  claimed  Incorrect- 
ness of  the  following  statement  in  the  opin- 
ion: 

"The  necessity  for  the  driver  of  a  motor  ve- 
hicle to  signal  before  turning,  and  particularly 
before  tuniing  to  the  left,  is  so  great,  and  the 
practice  of  signaling  In  such  a  case  is  bo  uni- 
versal, and  so  relied  upon,  that  there  is  no 
room  for  a  reasonable  difference  of  opinion 
as  to  the  conduct  <tf  a  driver  who  fails  to  slg- 


Digitized  by  Google 


682 


180  PACIFIC  BBFOBTEB 


(CaL 


sal  wlthont  makiiig  certain  that  there  is  no  one 
behind  him.  He  is  guilt;  of  negligence,  and 
the  court  is  juBtified  in  bo  charging  the  jury." 

We  are  satisfied  as  to  ttie  correctness  of 
this  statement  as  applied  to  the  facts  of  the 
particular  case,  where  the  lAotor  truck,  whose 
sudden  turning  from  Its  course  to  the  left 
caused  the  collisl<»iT  was  proceeding  along  a 
street  of  a  large  city,  where  the  coming  up 
of  vehicles  behind  it  was  always  to  be  an- 
ticipated, and  therefore  necessarily  guarded 
against,  and  there  was  nothing  to  reliere  tbe 
driver  of  his  obligation  to  exercise  care  in 
this  respect.  The  statement  was,  however, 
not  Intended  as  one  of  universal  application, 
and  It  is  not  difficult  to  ctmoelTe  of  cases  to 
which  It  would  not  be  at  all  ai^cabte. 

Behearing  denied. 

All  concur,  except  WII/BUB,  not  vot- 
ing. 


VEY8EY  V.  MORIYAMA.    (U  A.  6389.) 

(Snpreme  Court  of  Cafifornia.   Feb.  1,  192L 
Behearing  Denied  March  8, 1821.) 

1.  Landlord  and  tonaat  «=»17l(3)  —  8irran> 
dor  of  pranltes  leoMtary  eloneat  of  "ooa- 
•traotlve  evlotloi." 

Any  disturbance  of  tbe  tenant's  possession 
by  the  landlord  whereby  die  premises  are  ren- 
dered unfit  or  unsuitable  for  occnpancy  in  whole 
or  in  snfastantial  part  for  tbe  parposes  for  which 
they  were  leased  amounts  to  a  constructive 
eviction,  if  the  tenant  so  elects  and  surrenders 
his  poBsession,  but  there  can  be  no  coDStruc- 
tive  eviction  if  the  tenant  continues  in  the  pos- 
session of  the  whole,  however  much  he  may  be 
disturbed  in  the  beneficial  enjoyment. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  BeHea,  Con- 
structive Eviction,] 

2.  Landlord  aad  tenaat  «=»I7I(3)  —  Lessee 
eouM  sot  avoid  ps^mMt  of  rent  where  he 
oontlBHed  la  potsessloa  of  ostlre  prenlset. 

Conceding  that  a  failure  Of  tbe  water  sup- 
ply on  10  out  of  460  shares  of  water  stock, 
which  lessor  lost  by  reason  of  his  failure  to 
pay  assessments,  on  a  total  acreage  of  640 
acres,  is  sufficient  to  constitute  a  constructive 
eviction,  the  lessee  could  not  avoid  his  cove- 
nant to  pay  rent  while  be  remained  in  posses- 
sion of  the  entire  premises  and  coutiuued  to 
colUvate  tbe  whole  thereof  and  enjoyed  the 
benefits  of  tbe  remainii^  water  supply,  having 
an  ample  remedy  In  recouping  the  damages  he 
might  sustain  in  the  accruing  rentals. 

Department  2. 

Appeal  from  SuiKrlor  Court,  Imperial 
County;  Franklin  J.  Col^  Judge. 

Action  by  Nettie  B.  Veysey  against  S. 
Moriyama.  Judgment  for  plalntlfr,  and  de- 
fendant appeals.  Affirmed. 

James  L.  All^,  of  Brawley,  for  appellant. 
Conkling  ft  Brown*  ot  £1  Centro*  for  ie> 
Vondent. 


SLOAMB,  J.  This  la  an  action  for  un- 
lawful detainer  of  land  after  default  oC  de- 
f aidant  in  paymrait  of  teat 

Defendant  at  the  time  the  action  was 
brought  waa  In  jiiosses^on  odE  the  land  in  qiies- 
tim  coDsIatlng  of  640  acres  of  tann  land  In 
the  county  at  Impolal,  under  a  three-year 
lease  whicSi  hj  its  terms  had  yet  over  two 
years  to  run.  Two  inBtallmenta  of  rent  aggre- 
gating Qie  sum  (tf  $5,000  wwe  deUnqookt  ac 
the  time  of  fllhig  suit 

The  (Hily  defense  otteved  is  a  idea  of  evic- 
tion from  a  substantial  part  of  tbe  land  and 
a  resultant  release  of  defendant  from  liabil- 
ity to  pay  rent  Tbla  dAirn  of  evictimi  resu 
upon  the  following  drcnmstanoea:  Tbe  land 
covered  by  tb»  leaae  was  d^pndait  far  its 
use  and  value  uiwn  the  necessary  water 
tor  InigatloiL  Qliere  was  appurtenant  to  this 
land  for  60  shares  of  water  stock  in  tlie 
Imperial  Water  Omnpany  Na  8,  the  wa- 
ter company  famishing  water  for  Irriga- 
tion to  thia  part  of  tbe  Imperial  Valley. 
By  the  terms  of  the  lease  It  is  provided  tbat 
die  lessee  "shall  have  tlie  rf^t  to  nee  tiie 
water  on  said  land  provided  tihat  he  shall 
pay  for  all  water  ordmd  and  naed  by  him 
as  it  becomes  due  and  payable,"  and  Oiat  the 
lessor  "agrees  to  pay  all  assesraneBts  levied 
against  the  water  stocA  located  on  said  land 
as  the  same  becomes  due  and  payable  In 
order  that  the  party  of  tbe  second  part  (the 
lessee)  shall  have  unrestricted  use  of  the 
proportifAi  of  water  to  whUdi  said  8to<^  is 
entitled."  The  lessor  soon  after  the  ^raeatlon 
of  the  lease  d^nlted  in  the  payment  of  an 
assessment  on  this  water  stock,  and  in  conse- 
quence thereof  the  water  company  caused 
10  shares  <tf  the  BtofA  to  he  sold  under  the 
assesunent  It  is  alleged  in  the  answer  tbat 
from  the  date  of  sudi  sale  defendant  *%aa 
been  nniU)le  to  procure  any  water  on  the 
shares  so  sold,"  and  that  the  lessors  have 
ever  since  failed  to  **rvlace  said  water  lAotSk. 
on  said  land,  so  that  defendant  ndght  hare 
the  free  and  unrestricted  use  of  the  proportion 
of  the  water  to  vrhtdi  such  stock  vraa  en- 
titled, or  to  place  snffldent  wator  atodc  on 
said  land  to  Irrlgste  same,"  and  that  dcfSend- 
ant  "has  been  deprived  of  the  unrestricted 
use  of  the  wat«  to  which  sudi  stodc  vras  en- 
titled." It  Is  farther  alleged  that  because  of 
these  cmditions  tbe  defendant  has  been 
eWcted  from  the  portion  of  the  land  upon 
which  said  stocfc  was  located. 

There  is  no  allegation  showing  what  part 
or  how  much  of  the  land  was  affected  by  the 
sale  of  tills  water  stock,  or  what  was  the  ex- 
tent or  amount  of  damage  reaultlng  to  de- 
fendant 

The  defMdant  remained  In  the  actual  oc- 
cupancy of  the  whole  tract  and  planted  and 
harvested  a  crop  from  the  whole  of  It  The 
evidence  discloses  tbat  there  was  a  partial 
failure  of  tbe  crop  <m  a  fractiMi  of  this  land 
said  to  have  been  served  by  this  withdrawn 
water  stock.  The  evldoice  is  conflicting  as  to 
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-whether  or  not  there  was  an  actual  sh<»rtaee 
«f  or  Insufficiency  of  water  for  the  proper 
Irrigatioii  of  the  tract  The  tiiat  court  found 
ttoit  this  state  of  facts  did  not  conetltiite  an 
eviction. 

Although  not  pleaded.  It  appears  In  evi- 
dence and  Is  fonnd  by  the  court  that  defend- 
ant e:(pended  $391  In  purchasing  water  stock 
to  replace  that  sold  under  assessment  against 
the  lessors,  and  $220  of  assessment  on  water 
stoc4c  appurtenant  to  the  land,  and  that  the 
water  stocb  and  water  snpply  were  thus 
restored  by  defoidant  talmselt  prior  to  the 
commencement  of  these  proceedings. 

Defendant  Is  relying  In  this  case  on  a  con- 
Btmctlve  eviction.  It  Is  not  contended  that 
he  was  at  any  time  actually  ousted  from  pos- 
session of  any  part  of  this  land,  or  that  be 
was  not  at  all  times  from  the  beginning  of 
'  the  lease  until  some  time  after  this  suit  was 
began  occupying  and  farming  the  whole  of  It. 
His  interest  under  his  lease  in  the  water 
stock  was  not  In  the  possession  of  the  atotik 
itself,  but  in  the  right  to  a  supply  of  water 
lncld«it  to  such  stock,  and  while,  If  he  was 
sufficiently  deprived  of  his  water  supply  to 
materially  aCFect  the  purposes  of  bis  lease- 
hold, he  might  be  Justified  in  treating  such 
breach  of  the  covenants  of  the  lease  as  an 
eviction  and  thereupon  terminating  his  oc- 
c-upanr-j  of,  the  part  of  the  premises  affected, 
or  even  all  of  them,  yet  he  could  not  remain 
in  the  use  and  occupati<Hi  of  the  whole 
of  this  property  and  claim  exemption  from 
paying  rent  on  thB  ground  of  a  constructive 
eTlctl<m. 

There  are  cases  In  the  decisions  where  a 
tenant  who  has  bera  actnally  and  forcibly 
ousted  of  possession  of  a  part  of  the  rented 
premises  has  been  permitted  to  hold  the  re- 
mainder of  the  leasehold  without  paying  rent, 
as  where  In  a  honse  consisting  of  several 
rooms  the  landlord  had  wrongfully  taken  pos- 
session of  part  of  them,  it  has  been  held  that 
the  tenant  could  not  be  required  while  this 
partial  eviction  ■continued  either  to  vacate  the 
remainder  of  the  house  or  pay  rent  for  the 
part  he  occupied.  Such  la  the  application  of 
Christopher  v.  Austin,  H  N.  T.  216,  Colbnm 
V.  Morrill,  117  Mass.  262,  19  Am.  Rep.  415, 
and  other  like  decisions  cited  by  appellant 

[1]  The  general  rule,  however,  relating  to  a 
constructive  eviction  is  that  any  disturbance 
of  the  tenant's  possession  by  the  landlord 
whereby  the  premises  are  rendered  unfit  or 
tmsuitable  for  occupancy  In  whole  or  In 
substantial  part  for  the  purposes  for  which 
they  were  leased  amounts  to  a  constructive 
eviction,  If  the  tenant  so  electa  and  surren- 
ders his  possession.  6  R.  C.  U  p.  686.  There 
can  be  no  constructive  eviction  If  the  tenant 
continue  in  the  possession  of  the  whole,  how- 
ever much  he  may  be  disturbed  in  the  bene^ 
flclal  enjoyment.  16  R.  C.  L.  pp.  686.  687; 
Keating  v.  Springer,  146  II!.  481,  34  N.  E. 
805.  22  U  R.  A.  544.  37  Am.  St  Rep,  175; 
De  Witt  V.  "Plerson,  112  Mass.  8,  17  Am.  Rep. 
58;  Boreel  v.  Lawton,  90  N.  Y.  293,  43  Am. 
Bep.  170l    For  Instance,  the  failure  of  the 


landlord  to  beat  a  leased  buUdlng  as  agreed 
under  the  lease  may  conatltnte  an  eviction, 
but  the  tenant  must  abandon  the  possession. 
He  cannot  remain  In  possession  and  enjoy 
wlthont  paying  the  rent  such  supply  of  heat 
as  Is  furnished,  although  so  inadequate  as  to 
have  warranted  an  abandonment  of  the  lease 
had  the  tenant  so  elected.  16  R.  G.  L.  p.  692; 
note  37  L.  R.  A.  (N.  S.)  1218;  Mhuieapolis 
Uo-op.  Co.  V.  Williamson,  SI  Minn.  S3,  S2  N. 
W.  886.  38  AuL  St  Rep.  473;  Berlinger  v. 
Macdonald,  149  App.  Dlv.  5,  133  N.  Y.  Supp. 
522 ;  Koehler  v.  Schelder  (Com.  PL)  4  N.  Y. 
Supp.  611;  Siebold  T.  Heyman  (Sap.)  120 
N.  Y.  Supp.  105. 

[2]  So  In  this  case,  conceding  that  a  fallnre 
of  the  water  supply  on  10  out  of  460  shares  of 
water  stock  on  a  total  acreage  of  640  acres  ts 
sufficient  to  constitute  a  constructive  eviction 
the  tenant  cannot  avoid  his  covenant  to  pay 
rent  while  he  remains  In.  possession  of  the 
entire  premises  and  continues  to  cultivate 
the  whole  thereof  and  enjoy  the  benefits  of 
the  remaining  water  supply.  He  has  ample 
remedy  under  such  circumstances  in  recoup- 
ing the  damages  he  may  sustain  against  the 
accruing  rentals.  New  York  v.  Mabie,  13 
N.  Y.  151.  64  Am.  Dec.  358;  McCoy  v.  Old- 
ham, 1  Ind.  App.  372,  27  N.  E.  647,  BO  Am. 
St.  Rep.  208. 

The  evidence  discloses  that  defendant  har- 
vested $25,000  worth  of  produce  from  this 
tract  of  land  during  the  one  cropping  season 
he  was  In  possession.  If  he  had  lost  the  entire 
use  of  the  proportion  of  the  land  served  with 
water  from  the  10  shares  of  stock  sold  from 
the  total  460  shares,  his  proportionate  loss 
would  have  been  less  than  $600. 

The  finding  of  the  trial  court  that  the  fail- 
ure of  the  lessors  to  protect  these  shares  did 
not  amount  to  an  eviction  was  Justified  under 
the  evidence. 

Although  there  was  no  pleading  to  snpporc 
a  Judgment  for  damages,  the  court  allowed 
the  sum  of  $611  to  defendant  as  a  set-off 
against  the  rent  due,  as  compensation  for  the 
amount  expended  by  defendant  for  replacing 
the  forfeited  shares  and  for  payment  of 
water  assessments,  giving  Judgment  for  the 
balance  dalmed  on  tlie  mymld  Installmants 
of  rent. 

a%e  defendant  surrendered  possession  of 
the  premises  during  the  pendency  of  the 
action.  This  action  was  maintained  by  the 
assignee  and  grantee  of  the  original' lessors, 
but  there  Is  nothing  In  the  issues  presmted 
making  tSMt  circumstance  material. 

The  Judgment  Is  affirmed. 

I  ctmcur:  LENNON,  J. 

WII/BUR,  J.  I  concur.  The  trial  court 
found  that  there  was  no  Insufficiency  or 
shortage  of  water  for  the  proper  irrigation 
of  the  tract,  and,  as  the  finding  of  the  court 
Is  snpiwrted  by  sufficient  evidence,  It  follows 
that  there  was  no  eviction  from  any  substan- 
tial part  of  the  premises.  For  that  reason  I 
concur  In  the  Judgment 
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GATES  V.  PENDLETON  •!  al.   (L.  A.  5973.) 

(Supreme  Court  of  California.   Feb.  1,  1921. 
BehearisK  Denied  March  8, 19Zt.) 

1.  Trial  «=»l6^EvIdeaee  Interpratad  agtlMt 
dafeadant  oa  aiotian  for  nonsuit 

On  motion  for  uooanit,  the  evidence  most 
be  interpreted  moat  Btronfly  acalnst  the  de- 
fendant 

2.  Appeal  and  arror  «e>997<2)  —  Nonaaft  ra- 
versed,  unleaa  plaintiff's  avidanoe  fs  Inoapa- 
ble  of  sustaialan  a  dedaloR  la  his  favsr. 

Judgment  of  noDsoit  must  be  reversed,  un- 
less the  evidence  for  plaintifT  is  so  weak  aa 
not  to  be  capaUa  of  auatalnlDK  a  dedaion  in 
bis  favor. 

3.  Master  and  servant  «»30l  (4)^AatonieliHa 
owDsr's  drivar  faaid  guest's  eniploy6. 

Where  an  aatomobile  owner,  invited  to  car- 
ry his  father  and  fellow  guests  to  a  place  of 
entertainment,  declined  the  invitation,  and  per- 
mitted his  employd  to  drive  the  pai-t7  to  tiieir 
destination,  the  inference  that  the  father  was 
in  charge  so  aa  to  be  responsible  for  negligence 
of  the  driver  was  reaaonable,  and  it  waa  error 
to  grant  a  nonsuit  on  the  theory  that  the  driv- 
er was  a  fellow  guest. 

4.  Appeal  and  error  «=:>d9&— Coart's  Infereoo- 
as  from  undisputed  evldnca  anatalaed  If 

reasonably  supported. 

Inference  drawn  by  trial  court  from  undia- 
puted  evidence  must  stand  if  upon  a  consider- 
ation of  all  the  drcumatances  it  is  reasonably 
supported. 

In  Bank. 

Appeal  from  Snperlw  Court,  hoa  Angles 
County;  Fred  H.  Taft,  Judg& 

Action  by  W.  W.  Gatea  against  C.  W. 
Pendleton,  Sr.,  and  another.  Judginent  of 
nonsuit,  and  plaintiff  appeals.  Reversed. 

Tbomas  K.  Case,  of  Ijos  Angeles,  for  ap- 
pellant. 

B,  J.  Bmmons,  ot  Bakersfield,  0.  W.  Pen- 
dleton, Sr.,  and  O.  W.  Pendleton,  Jr.,  both 
of  Los  Ai^es  (a  C.  Trott,  of  Los  Angeles, 
of  counsel),  tm  respondenta. 

SLOANS,  J.  The  only  question  on  tbls 
appeal  is  in  fixing  the  liability  for  damages 
to  plaintiff  for  injuries  suffered  In  an  auto- 
mobile accident  The  plaintiff  was  run  over 
and  seriously  Injured  by  the  reckless  negli- 
gence ot  the  driver  of  an  automobile  owned 
by  the  defendant  C.  W.  Pendleton,  Jr.,  and 
In  which  0.  W.  Pendleton,  Sr.,  was  a  pas- 
senger. It  Is  alleged  that  the  driver  at  the 
time  of  tlie  accident  was  in  the  employ  of 
Pendleton,  Jr.,  and  under  the  direction  and 
In  the  iimoediate  service  of  Pendleton,  Sr. 
At  the  conclusion  of  plaintiff's  evidence  the 
trial  court  granted  a  motion  for  nonsuit  as 
to  both  defendants.  It  is  claimed  by  appe- 
lant that  no  grounds  for  the  nonsuit  were 
specified  in  the  motion,  but  it  sufiloiently 
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appears  that  the  motl<Mi  was  snbmltted  on 
the  IxtBufBciency  of  the  evidence.  At  any 
rate  no  prejudice  can  have  resulted  from 
any  failure  to  more  spedflcally  state  tbe 
grounds  of  the  motion.  naintiCT  had  Intro- 
duced all  his  evidence  and  submitted  his 
case,  and  the  only  point  at  all  in  controversy 
was  as  to  whether  both  or  either  of  the  re- 
spondents here  were  liable  for  the  n^U- 
gence  of  the  driver  of  the  automcrile. ' 

[1,2]  The  trial  court  granted  the  motlcm 
for  nonsuit.  Upon  such  a  motion  the  evi- 
dence must  be  interpreted  most  strongly 
against  the  defendant,  and  unless  the  evi- 
dence for  plaintiff  is  so  weak  as  not  to  be 
capable  of  sustaining  a  decision  in  hia  favor 
the  Judgment  must  be  reversed.  The  un- 
contradicted evidence  bearing  upon  thia  point 
was  that  the  senior  Pendleton,  with  a  number 
of  other  gentlemen,  had  be«i  invited  to  a 
dinner  tendered  them  by  a  mutual  fri^d. 
The  place  of  entertainment  was  at  aome  dis- 
tance away,  and  the  host  had  informed  Pen- 
dleton. Sr.,  that  If  he  had  a  Criend  with  an 
automobile  who  would  bring  him  and  two 
or  three  of  the  guests  who  were  to  accom- 
pany him,  he  could  invite  the  autom4H)Ue 
provider  along  also  aa  a  guest  The  testi- 
mony of  Pendleton,  Sr.,  in  this  particular 
was: 

"Why,  Gen.  Last  [the  host]  suggested  that 
if  I  knew  of  any  one  who  had  a  car  who  conld 
take  a  part  of  his  party  'down  to  the  place 
where  we  were  going  he  would  invite  him  along 
as  a  guest  •  *  *  I  told  Um  tiiat  my  wm 
[C.  W.  Pendleton.  Jr.]  had  a  car,  and.  while 
be  was  away,  he  was  expected  home  early  in 
the  morning,  the  day  on  which  tbe  excursion 
was  fixed,  and  I  would  ask  bim  to  take  me 
down." 

In  pursuance  of  this  arrang^ent  Pendle- 
ton, Sr.,  sent  word  to  his  son  by  one  Clarence 
Toll,  who  afterwards  was  the  driver  at  the 
time  of  the  accident  Toll  was  a  clerk  in 
the  law  office  of  Pendleton,  Jr.,  and  some- 
times drove  members  of  the  family,  Includ- 
ing Pendleton,  Sr.,  in  his  employer's  auto- 
mobile. He  was  not,  however,  employed  as 
a  chauffeur;  the  younger  Pendleton  having 
a  regularly  employed  chauffeur.  On  this 
occasion,  however,  young  Toli  was  to  meet 
Pendleton,  Jr.,  with  the  car  on  his  return 
from  the  trip  on  which  he  was  then  absent 
In  tbe  words  of  the  elder  Pendleton: 

"I  sent  word  to  bim  by  Toll,  as  he  left  me  by 
the  corner,  to  tell  my  son  about  the  party,  and 
ask  him  if  he  would  not  go  along  and  take  a 
number  of  people  that  were  there.  Clarence 
came  back  alone,  and  said  that  my  son,  having 
just  come  home,  had  told  him  that  be  had  some 
things  to  attend  to,  and  would  not  go,  bnt 
would  let  him  have  the  car.  Q.  I>id  you  send 
Toll  to  your  son  for  the  car?  A.  No.  I 
told  Toll,  as  I  atated  to  yon,  about  the  matter, 
to  tell  my  son  on  the  way  up,  ask  him  if  he 
would  not  go  down  and  take  a  nnmber  of  the 
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party.  That  ta  th*  meauigft  that  I  ifiw  to 
Ton.- 

PendletOD,  Jr.,  testified  tliat  be  .had  no 
coarersatlon  with  hla  father  atwut  the  use 
of  the  machlae.  HU  statement  of  the  mat^ 
ter  Is: 

"I  bad  OMOiiTeraatioD  with  mj  father  about 
it;  ToU  toLi  m«  what  his  connection  was  in 
a  way.  He  wanted  to  know  i£  I  objected  to 
the  car  beinf  ased  tor  that  pnzpose,  and  I 
said,  No.  I  do  not  know  of  m;  own  personal 
knowledge  where  th«7  were  gohig, 

-"Qoestion  by  the  Cohrt:  I  miderstend  yon 
to  say,  Mr.  Pen^eton,  Mr,  Toll  came  and  said 
— asked  if  you  bad  any  objection  to  your  fa- 
ther Qsing  yoor  machine.  A.  Yes.  Q.  And 
yoa  said,  No?  A.  That  is  true.  Q.  Toa  knew 
that  from  your  foreman,  the  machine  waa  for 
him.  You  knew  aothing  about  the  oiatter  at 
ail?  A.  That  is  a  fact  I  had  no  concern  In 
the  matter.  Q.  All  yon  know  is  yonr  man 
came  to  yon  to  get  the  machine  for  your  father, 
and  you  let  him  hare  it? 

"The  Court:  That  has  been  gone  over.  He 
has  told  what  happened." 

This  is  all  the  erldenee  produced  in  the 
case  as  to  the  drcunistances  under  which 
the  use  of  the  car  and  the  services  of  ToU 
as  Its  driver  were  procured. 

The  party,  Including  Pendleton,  Sr.,  and 
two  or  three  others  of  the  Invited  guests 
with  Toll  as  driver,  went  in  this  automobile 
to  the  dinner  which  was  given  In  the  after- 
noon. It  does  not  appear  that  Pendleton 
took  -any  particular  charge  of  the  trip  or 
gave  any  directions  to  Toll.  After  the  din- 
ner the  party  started  on  their  return  at 
Pendleton's  suggestion  about  dusk  in  the 
evening,  and  In  passing  a  street  car  ran  Into 
MTeral  persona  about  to  board  the  car, 
among  whom  was  the  plaintiff.  - 

It  is  quite  clear  that  the  defendant  C.  W. 
Pendleton,  Jr.,  was  not  liable  for  the  negli- 
gent driving  of  the  automobile  by  Toll  on 
this  occasion.  At  most  he  had  but  loaned 
his  machine  to  Toll  or  his  father,  or  both  of 
them,  in  a  matter  of  which  he  bad  no  par- 
ticular knowledge  and  no  personal  concern. 

The  connection  of  the  defendant  O.  W. 
Pendleton,  Sr.,  with  the  transaction  Is  that 
he  wanted  his  son  to  Join  the  party  as  a 
guest  and  drive  them  to  their  destination. 
He  sent  a  message  to  this  effect  to  his  son 
by  Toll.  Toll  returned  with  the  automobile, 
reporting  that  the  son  had  decUued  the  In- 
vitation, but  had  let  him  (Toll)  tf^e  the  car. 
Pendleton,  Sr.,  testifies  that  he  did  not  ask 
Toll  to  get  the  car,  tiut  only  to  ask  the  son 
to  come  and  take  them  la  It  to  the  dinner. 
Toll  acted  on  his  own  initiative  In  procuring 
the  use  of  the  car  and  bringing  it  for  the 
use  of  the  party.  The  statement  of  the  son 
that  he  loaned  the  car  to  Toll  and  his  fa- 
ther cannot  bind  the  latter,  unless  he  had 
authorized  or  requested  Toll  to  get  the  use 
of  it  for  him,  or  unless,  with  knowledge  that 
the  auto  with  ToU  as  its  driver,  had  beai 


furnished  to  him  by  his  son,  he  acc^tod  the 

use  and  service  so  tendered. 

The  theory  of  the  defendants,  apparently 
adopted  by  the  trial  court  and  District  Court 
of  Appeal,  is  that  Toll,  having  procured  the 
use  of  the  automobile  on  his  own  respons- 
ibility from  his  employer,  offered  himself  as 
a  substitute  for  the  younger  Pendleton,  and, 
in  the  rAle  of  a  fellow  guest.  Invited  the 
Pendleton  party  to  ride  with  him  to  the  din- 
ner. 

[S,  4]  We  do  not  think  that  this  conclu- 
sion can  be  reasonably  entertained  from  the 
evidence.  Theie  is  no  dispute  as  to  the 
facts.  It  is  merely  a  question  as  to  the  In- 
ferences to  be  drawn  from  the  ondlEQiuted 
ttetimony,  and  we  dd  not  lose  sight  of  the 
rule  that  the  decision  of  the  trial  court  must 
stand  if  upco  a  couEdderatlon  of  all  the 
circumstances  defendants*  theory  of  the  case 
is  reasonably  supported. 

From  the  testimony  of  the  younger  Pen- 
dleton It  seems  entlrdy  dear  that  he  was 
offering  his  automobfle  with  Toll  as  a  driver 
for  the  use  of  his  father.  It  does  not  seem 
to  us  credible  that  the  dd»  Peiidlet<m  un- 
derstood the  situation  in  any  different  way. 
It  is  true  he  had  not  asked  for  the  use  <rf  the 
madilne,  but  had  sent  an  invitation  to  his 
son  to  join  him  and  his  friends  as  a  guest 
and  take  them  to  the  place  of  meeting.  But 
when  young  ToU  returned  and  reported  tliat 
the  son  had  UAi  Mm  "he  had  something  to 
attend  to  and  could  not  go,  hnt  would  let 
him  ^roVO  have  the  car,"  tiie  father  must 
have  understood,  what  was  the  ttfit  as  shown 
by  the  son's  testimony,  that  the  car  and 
driver  were  furnished  for  his  use. 

There  Is  no  direct  testimony  that  Toll  was 
a  guest  or  considered  as  such  and  such  a 
conclusion  is  a/t  consistent  with  the  cir- 
cumstances. The  only  testimony  is  the  state* 
ment  of  Pendleton,  Sr.,  In  answering  the 
question:  "Was  you  wanting  him  to  go 
merely  aa  a  guest,  or  driver  of  the  ma- 
chine?" that  "I  didn't  want  Iiim  particularly 
to  go  myself,  but  be  was  Invited  as  a  guest" 
The  invitation  referred  to  was  ain>arently 
the  suggestion  of  Gen.  Last  that  they  could 
bring  as  a  guest  any  one  who  would  bring 
them  to  the  dinner  In  his  automobile.  This 
waa  a  dinner  party  given  by  Gen.  Last  to 
old  friends  who  had  been  members  of  his 
staff  "many  years  ago."  Some  of  them  ai>- 
parently  were  military  men.  One  Col.  Hous- 
ton was  a  member  ot  the  Pendleton  party. 
Although  there  is  no  !;[>ecific  evidence  on  that 
point  the  fair  inference  is  that  they  were 
middle-aged  gentlemen.  Clarence  Toll  was 
a  youth  of  22  or  23  years.  He  was  a  clerk 
and  law  student  in  the  younger  Pendleton's 
law  office,  "a  general  utility  man  In  the  of- 
fice," who  sometimes  acted  as  bis  employer's 
chauffeur.  There  is  no  evidence  that  he  sa.t 
at  the  dinner  table  with  the  guests.  Pen- 
dleton, Sr.,  the  only  witness  on  the  subject, 
says  he  did  not  see  hlnu  He  did  make  some 


Digitized  by  Google 


* 


666 

BDggestlott  to  Toll  about  •tarting  fior  borne. 
He  says: 

"When  they  all  got  loaded,  I  believe  I  BUg- 
scsted  to  him  that  everybody  was  going;  let 
as  go." 

We  assume  that  the  Bomewhat  ambLeoouB 
and  equivocal  referenra  t/^  1';*,»^K  "^"nil*^" 
has  the  automobile  and  not  the  passengerB 
aff  Its  objecrive.  That  the  driver  had  been 
ImoiDing,  however,  is  indicated  by  his  reck- 
less driving  <m  the  return  trip  and  the  tes- 
timony of  a  witness  who  saw  the  accident, 
that  the  driver  appeared  to  be  under  the  in- 
flnence  of  liquor,  and  that  he  smelled  it  on 
bis  breath.  He  drove  the  car  with  Pendle- 
ton and  his  companions  at  a  rate  of  between 
30  and  40  miles  an  hour,  according  to  the 
evidence,  past  a  standing  street  car  and  into 
ft  group  of  passengers  about  to  board  the 
car.  Five  of  them  were  Injured,  Including 
the  [daintltl,  and  two  afterwards  died.  OToU 
was  arrested,  tried,  and  convicted  of  man- 
slaughter. Probably  the  extent  and  degree 
of  Toirs  culpability  for  the  accident  does 
not  throw  any  light  cm  bis  relations  to  the 
other  members  of  the  party,  but  all  the  cir- 
cumstances taken  together  make  exceedingly 
incredible  the  suggestion  that  he  was  acting 
as  a  fellow  guest  of  these  gentlemen,  and 
conveyed  them  to  the  party  on  his  own  ini- 
tiative and  responsibility. 

We  think  the  conclusion  could  reasonably 
be  reached  from  the  evidence  that  C.  W. 
Pendleton,  Sr.,  was  In  charge  of  the  expedi- 
tion. 

The  Judgment  is  reversed.. 

We  concur:  OLNEY,  J.;  lAWLOR,  J.; 
WILBUB,  J.;  LENNON,  J. 


MASONIC  MINES  ASS'N  TRUSTEESHIP  et 
al.  V.  PARKER,  Judge  of  Superior 
Court.    (Sao.  3220.) 

(Supreme  Court  ol  California.   Feb.  3,  1921.) 

Exceptions,  Bill  of  (^53(5)— Judge  will  not  be 
oompelifld  to  settle  bill  of  exceptions  Including 
■natter  not  reviewable. 

Where  a  new  trial  proceeding  was  never 
prosecuted  beyond  service  and  filing  of  notice 
of  intention  and  other  papers,  it  cannot  be  re- 
viewed on  appeal,  never  having  been  presented 
to  the  trial  court,  and  sboold  not  be  a  part  of 
the  bill  of  exceptions,  and  Uie  trial  Judge  wili 
not  be  required  to  Include  It  by  writ  of  man- 
date. 

In  Bank. 

Petition  by  the  Masonic  Mines  Association 
Trusteeship  and  others  for  a  writ  of  man- 
date to  Pat  B.  Parker,  Judge  of  the  Superior 
Court,  to  compel  the  latter  to  settle  a  bill  of 
exceptions.  Application  denied. 


(CaJ. 

W^Ues  Whitmore,  of  Oakland,  tvr  petition- 
era. 

PER  CURIAM.  AppUcatlon  for  a  writ  of 
mandate  to  onnpel  Judge  to  settle  bill  of  ex- 
ceptions. 

It  apiiears  from  the  letter  of  the  al  Judge 
set  forth  In  the  petition  that  hatE  willing 
and  ready  to  settle  the  bill  If  there  be  elim- 
inated therefrom  all  matter  appertaining  to 
the  notice  of  Intention  to  move  for  a  new 
trial  and  all  matter  appertaining  to  a  mo- 
tion for  new  trial.  This,  so  far  as  appeal?. 
Is  all  that  appellant  is  entitled  to;  the  new 
trial  proceeding  never  having  been  proaecut- 
ed  beyond  the  service  and  filing  of  a  notice 
of  IntMitlon  and  other  papers,  and  never  hav- 
ing been  presented  to  the  trial  court,  and 
having  been  denied  by  operation  of  law  be- 
cause  not  brought  to  determination  within 
three  months  after  notice  of  entry  of  Judg- 
ment. Under  such  drcamstancra  the  matter 
of  the  new  trial  proceeding  cannot  be  re- 
viewed on  an  appeal  from  the  Judgment,  and 
bill  of  exceptions  to  be  used  on  such  appeal 
should  not  oontain  anything  relaUve  thereto. 

The  application  for  a  writ  of  mandate  la 
denied. 

All  caacur. 


CHAVEZ  V.  TIMES-MIRROR  CO. 
(U  A.  6020.) 

(Supreme  Court  of  California.   Feb.  S,  1921.) 

1.  LIbol  aid  slander  «»S4— Tnth  a  eoaiptat* 
defessoL 

The  truth  of  the  chai^  is  a  complete  de- 
fense in  a  dvU  action  for  damages  for  Ifbd. 

2.  Lfbel  and  slander  «=997— Oemirrar  to  eoai- 
pialnt  alleging  llliel  sastalntd  If  OMtptaiat 
shows  truth  of  chargei 

As  the  truth  of  the  charge  is  a  complete 
defense  in  a  dvil  action  for  damages  for  libel, 
A  demurrer  to  a  complaint  la  properly  anntam* 
ed  if  the  comidalnt  itself  shows  tile  truth  of 
the  charge. 

3.  Pleading  ^6  —  Matters  of  Jodldal  aotiet 
read  Into  pleading. 

In  the  consideration  of  a  pleading  the 
courts  must  read  the  same  as  If  it  contained  a 
statement  of  all  matters  of  which  they  are  re- 
quired to  take  Judidal  notice,  even  when  ft 
contains  an  express  idlegation  to  tiie  contrary. 

4.  Libel  and  slander  <(=»87— Coart  not  at  liber- 
ty to  assume  that  attorney  knew  public  de- 
fender was  not  a  Judge. 

The  court  in  considering  a  demurrer  to  a 
complaint  In  an  action  by  an  attorney  for  dam- 
ages for  Ubel  is  not  at  liberty  to  assume  that 
plaintiff  knew  that  the  public  defender  was  not 
a  Judge. 
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5.  Evldenofl  €=>5(2)  —  Jadlolal  notice  has  no 
application  to  porsont. 

The  rule  of  judidal  notice  has  no  applica- 
tion to  peraons,  and  court  cannot  asBQme  tiiat  a 
lawyer  knew  that  a  certain  pnhlic  defender  waa 
not  a  Jodge. 

6.  LIbal  and  slander  ^=:p9  (3  )-4:om  plaint  held 
to  atate  caase  of  aotlon  for  Mbe). 

A.  complaint  by  an  attorney  in  an  action  for 
damages  for  libel,  in  that  defendant  newspaper 
stated  the  plahitilf  had  drcolated  poatoards 
ttearing  hla  signatare  recommendiag  certain 
jndgefl  for  re-election,  and  that  one  of  die  judg- 
es 8o  named  was  a  poblte  defender,  and  not  a 
judge,  and  that  the  atatement  on  the  card  vaa 
a  deliberate  lie.  malidonaly  framed  and  de- 
served the  bitterest  condemnation,  held  to 
state  a  cause  of  action. 

7.  UM  aidsl>ader«B»86<l)— iBiHiMdowoaa- 
■at  giva  MmalMO  of  wUeh  piMlctilOR  la  not 
fairly  suaeaptlble. 

One  cannot  by  innaendoes  ascribe  to  an  al- 
leged libel  a  meaning  of  which  it  Is  not  fairly 
susceptible  in  the  light  of  such  extrinsic  facts 
as  are  alleged. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
Count;;  Grant  Jackson,  Judge. 

Action  O.  T.  Chaves  affUnst  the  Times* 
Mirror  Ciuupany.  Jndgmoit  for  defendant, 
and  plaintiff  appeals.  Reversed,  with  direc- 
tions. 

R  V.  Chavez  and  J.  W.  Satterwbite,  botk 
of  Log,  Angeles,  for  appellant 

Samuel  Poorman,  Jr.,  Otis  H.  Castle,  Hun- 
saker  &  Britt  and  Le  Roy  M.  EMwards,  all  of 
Los  Angeles,  for  respondent. 

ANGELLOTTI,  C.  J.  This  Is  an  appeal  by 
plaintiff  from  a  judgment  In  favor  of  the  de- 
fendant In  an  action  for  libel,  given  on  sos- 
talning  a  demurrer  to  his  complaint  without 
leave  to  amend.  The  action  was  founded  on 
a  publication  In  the  Los  Angeles  Times.  The 
demurrer  was  both  general  and  special. 

[1 , 2]  Counsel  bave  devoted  themselves  al- 
most exclusively  to  the  general  demurrer  for 
want  of  facts  sufficient  to  constitute  a  cause 
of  action,  the  claim  of  respondent  in  this  re- 
gard being  In  brief  that,  in  view  of  certain 
matters  of  which  It  Is  said  the  court  must 
take  Judicial  notice,  the  complaint  shows  that 
the  published  article  was  In  all  substantial 
respects  true.  As  the  truQi  of  the  chaise  Is 
a  complete  defense  In  a  civil  action  for  dam- 
ages for  libel,  it  is  plain  that,  if  the  com- 
plaint Itself  shows  the  truth  of  the  chai^, 
the  demnrrer  was  properly  sustained.  Wheth- 
er or  not  It  does  so  show  Is  the  principal 
question  on  this  appeal.  The  complaint  al- 
leges that  plaintiff  Is,  and  has  been  for  more 
than  11  years,  an  attorney  at  law,  engaged  in 
the  practice  of  his  profession  principally  In 
the  county  of  Los  Angeles,  and  that  be  al- 
ways, prior  to  the  publication  complained  of, 


enjoyed  a  good  name  and  reputation  as  an  at- 
torney. It  further  alleges  that  defendant  is 
the  owner  and  publisher  of  the  daily  news* 
paper  known  as  the  "Los  Angeles  Times,"  a 
paper  of  wide  drcnlation  In  Los  Angeles 
ooun^  and  elsewh«%  It  ttien  alleges: 

That  on  September  29,  1918,  said  defendant 
wrongfully  and  malidonsly,  and  with  intent  to 
injure  plaintiff,  publlahed  in  said  newspaper  "of 
and  concerning  him.  In  his  said  capacity  acd 
profession  and  as  a  man,  the  following  false,  li- 
beloaa,  m^dous,  and  defamatory  article,  to 
wit: 

"  'It  has  been  said  that  everything  is  fair  in 
war,  bot  even  that  statement  is  open  to  criti- 
cism. For  instance,  nobody  bat  a  Fritz  would 
ever  excuse  the  falser  for  hia  atrocities  In 
Belgium  or  for  other  innumerable  fiendish  acts. 
With  this  prelude,  I  want  to  say  that  neither  is 
everything  fair  in  politics.  I>aring  the  past 
few  weeks  post  cards  have  been  drcalated 
within  the  city  and  county  bearing  the  aigna- 
tare  of  one  E.  V.  Chaves.  The  card  is  ad- 
dressed to  "Dear  Friend"  and  aaya: 

"  *  **A»  a  member  ot  the  local  bar  and  a  prac- 
titioner before  the  siverlor  courts  of  this 
county,  I  take  great  pleasure  in  recommending 
the  following  judges  for  re-election  to  the  posi- 
tions which  they  are  now  so  creditably  occupy- 
ing, to  wit:  Judge  James  O.  Rives,  Judge  Fred- 
erick Houser,  Judge  Charles  Wellborn,  Jodga 
John  M.  York,  Judge  Paul  MeCormick,  Judge 
L.  H.  Valentine,  Judge  Walton  J.  Wood." 

**  'Obviously  this  card  was  written  and  mailed 
for  the  purpose  ot  helping  the  candidacy  of 
Walton  J.  Wood.  The  statement  on  the  card 
la  a  deliberate  lie,  malldously  framed,  and  de- 
serves the  bitterest  condemnation.  The  Incum- 
bent judges  named  (without  their  permission) 
have  reason  to  be  sore  and  no  doubt  are.  It 
seems  to  me  tbat  this  instance  farDiebes  good 
material  for  the  investigating  committee  of 
the  Bar  Association.  Walton  J.  Wood  is  the 
public  defender.  He  is  not  a  judge,  and  if  all 
of  his  supporters  are  of  the  kind  that  evidently 
sent  out  thifa  reprehensible  document  I  pity 
him.  As  a  public  defender  he  has  made  a  dear 
record,  and  he  should  be  the  first  one  to  expose 
this  sort  of  fake  advertising.' " 

This  Is  followed  In  paragraph  V  by  the  In- 
nuendoes, being  certain  allegations  as  to  the 
meaning  Intended  by  defendant  as  to  four 
portions  of  the  article,  comprising  all  thereof 
except  the  statement  on  the  card,  and  the 
understanding  of  the  meaning  of  those  por- 
tions on  the  part  of  the  persons  who  read 
the  article.  Then  comes  paragraph  V  I,  alleg- 
ing "that  said  publication  was  false  and  de- 
famatory," and  that  means  thereof  plain- 
tiff has  been  and  is  greatly  Injured  and  prej- 
udiced In  his  reputation  and  business,  and 
has  suffered  great  humiliation  and  anguish  of 
mind.  He  alleged  his  actual  damage  as  being 
$5,000,  and  also  asked  for  f20,000  exemplary 
or  punitive  dan^age. 

[3]  The  atatement  on  the  card  allegea  in 
the  article  to  have  been  circulated  necessarily 
implied  that  "Judge  Walttm  J.  Wood"  was, 
with  the  other  judges  named,  an  incumbent 
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judge  ojt  the  superior  court  otf  Los  Angeles 
county,  and,  with  such  others,  a  candidate 
for  re-election  to  the  position  which  he  and 
such  others  then  occupied  "so  creditably." 
There  is  apparently  no  dissent  from  the  prop- 
osition that  In  the  consideration  of  a  plead- 
ing the  courts  must  read  the  same  as  if  it 
contained  a  statement  of  all  matters  of  which 
they  are  required  to  take  judicial  notice,  even 
when  the  pleading  contains  an  express  allega- 
tion to  the  contrary.  See  People  v.  Oakland 
Water  Front  Ga.  U8  Cal.  234,  244-246,  60 
Pac.  305 ;  French  v.  Senate,  148  Cal.  604,  607, 
SO  Pac.  1031,  69  Ij.  R.  A.  556,  2  Ann.  Cas. 
756;  12  Ency.  PI.  &  Pr.  1;  1  Abb.  Trial  Brief 
(2d  Ed.)  p.  107.  In  view  of  this  rule  It  must 
be  conceded  that  the  superior  court  In  consid- 
ering the  demurrer  was  required  to  take  Into 
consideration  the  fact  that  Walton  J.  Wood 
was  not  a  Judge  of  the  superior  court,  and 
that  one  J.  Ferry  Wood  was  such  a  judge 
(subdivision  6.  |  1875,  Code  Civ.  Proc;  15 
Hnllng  Case  Law,  1105;  San  Joaquin  Co.  v. 
Budd,  96  Cal.  47,  SO  Pac.  967 :  People  t.  Kno- 
block,  11  Cal.  App.  383,  336,  104  Pac.  1012). 
that  said  Walton  J.  Wood  was  therefore  not 
a  candidate  for  "re-election,"  and  that  the 
statement  on  the  card  was,  in  this  respect, 
untrue.  It  la  upoQ  this  fact  that  learned 
coonsel  for  the  defendant  base  their  claim 
that  the  published  article  contained  nothing 
but  the  truth,  and  fair  comment  th^eon. 

But  the  published  article  goes  further,  de- 
claring that  "obviously  this  card  was  written 
and  mailed  for  the  purpose  of  helping  the 
candidacy  of  Walton  J.  Wood,"  and  that  "the 
statement  on  the  card  Is  a  deliberate  lie,  ma- 
liciously framed,"  deserving  the  bitterest 
condemnation.  If  the  statement  as  to  Walton 
J.  Wood  was  Intraitlonally  and  deliberately 
made  by  plaintiff  with  knowledge  of  its  fal- 
sity, as  this  necessarily  implies,  the  remainder 
of  the  published  article  would,  in  our  opinion, 
be  fully  Justifled  as  fair  and  legitimate  com- 
ment on  a  most  reprehensible  act,  fully  mer- 
iting all  that  is  said  in  the  article  about  it 
and  about  the  person  guilty  thereof.  In  sncli 
event  it  oould  have  been  made  only  for  the 
purpose  of  helping  the  candidacy  of  Walton 
J.  Wood  by  mlsleadiiv  the  electora  u  to  the 
tacts. 

[4,  S]  The  real  ating  of  the  published  ar- 
ticle lies  In  the  statanent  that  the  plaintiff 
had  thus  circulated  "a  deliberate  He,  mali- 
ciously framed,"  necessarily  Implying  full 
knowledge  on  the  part  of  the  plaintiff  of  the 
untruth  of  the  statement  on  the  card  as  to 
Walton  J.  Wood,  and  a  deliberate  expression 
thereof  with  such  knowledge.  The  complaint, 
however,  does  not  show  any  such  knowledge 
on  the  part  of  plaintiCt,  and  courts  aire  not  at 
liberty  in  considering  the  sufficiency  of  a 
pleading  to  assume  that  he  had  such  knowl- 
edge, even  though  he  was  an  attorney  at  law 
practicing  In  Los  Angeles  county.  The  rule 
of  Judicial  notice  lias  no  application  to  per- 
sons. It  Is  a  rule  ot  evidence  for  the  govern- 


ment of  courts  (Haggle  t.  Southern  Padflc 
Co.  et  al.,  186  Pac.  171),  and  a  person  cannot 
be  held  to  have  knowledge  of  all  those  things 
of  which  a  court  may  take  Judicial  notice.  In 
many  cases  by  resold  to  appropriate  books  or 
docimients  of  reference,  simply  because  they 
are  matters  of  which  courts  take  Judicial  no- 
tice. While  it  seems  atremely  probable  tbat 
plalntlfl  in  fact  did  know  that  Waltoa  J. 
Wood  was  not  a  Judge,  and  not  a  candidate 
for  re-election,  It  la  posslMe  that  he  did  not, 
and  In  the  face  of  the  auction  in  the  com- 
plaint "that  said  publication  was  false  and 
defamatory,"  which  must  be  taken  as  mean- 
ing that  the  whole  article  was  false  and  de- 
famatory (Leonard  v.  McPherson,  146  Gal. 
618,  620,  80  Pac.  1084),  a  court  cannot  cm  df- 
murrer  assume  that  he  knew,  and  that  the 
statement  on  the  card  was  "a  deliberate  lie, 
maliciously  framed."  The  difference  In  ef- 
fect between  a  charge  of  uttering  and  circu- 
lating a  mere  untruth,  perhaps  in  entire  ig- 
norance of  the  foct  that  the  statement  Is  un- 
true, or  because  of  Inadvertence,  etc.,  and  a 
charge  of  uttering  and  circulating  "a  delib- 
erate lie,  maliciously  framed,"  for  an  improp- 
er purpose,  is  too  obvious  to  merit  discussion. 
In  this  respect  the  complaint  does  not  show 
the  truth  of  the  published  article,  and  it  does 
sufficiently  state  a  cause  of  action. 

.Whatever  may  be  said  as  to  a  certain  state- 
ment in  one  of  the  Innuendoes  constituting  an 
admission  that  plaintiff  sent  out  and  circu- 
lated the  postal  cards,  the  same  cannot  by 
any  possibility  be  construed  as  afi  admission 
that  the  statement  thereon  with  reference  to 
Walton  J.  Wood  was  "a  deliberate  Ue,  mali- 
ciously framed." 

[8]  Nor  is  the  allegation  of  falsity  of  the 
published  article  in  any  way  limited  in  its 
effect  by  anything  contained  in  the  Innuen- 
does. The  allegation  of  falsity  goes  to  the 
whole  article.  In  view  of  what  we  have  said, 
the  words  actually  used  in  the  article  arc 
actionable  entirely  regardless  of  the  Innuen- 
does, which  it  was  sought  to  enlarge  and 
extrad  the  sense  of  those  words. 

[7]  In  view  of  possible  future  proceedings, 
we  deem  It  proper  to  say,  in  so  far  as  the  In- 
nuendoes are  concerned,  that  for  the  most 
part  the  meaning  escribed  thereby  to  the 
words  used  in  the  article  is  one  ot  which  the 
words  are  incapable,  and  that  for  the  remain- 
ing part  the  words  used  are  only  fair  com- 
ment upon  the  matter  discussed.  It  Is  a  well- 
settled  rule  that  one  cannot  by  such  an  al- 
legation ascribe  to  an  alleged  libel  a  meaning 
of  which  It  Is  not  fairly  susceptible  in  the 
light  of  such  extrinsic  facts  as  are  alleged. 
See  Mell^  v.  Times-Mirror  Co.,  167  CaL  687. 
140  Pac.  277,  Ann.  Gas.  1915C,  768*  In  this 
case  the  allegations  to  the  effect  that  the  de- 
fendant by  the  introductory  part  of  the  ar- 
ticle meant  to  say  and  was  understood  to 
mean  that  plaintiff  was  as  cruel,  treacherous, 
dishonorable,  doable-dealing,  despicable,  and 
Inhuman  as  the  Kaiser,  etc^  ObAb  no  sui^it 
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in  the  language  of  the  article,  alone  or  wh^ 
considered  in  the  Ugbt  of  the  extrinsic  facts. 
The  language  ueed  Is  utterly  Incapable  of  an7 
such  meaning.  The  same  is  true  as  to  the  al- 
legation that  by  other  language  used  defend- 
ant meant  to  say  and  was  understood  as 
raeBBlng  that  plaintiff  had  entered  Into  a 
conspiracy  or  agreement  with  Walton  J. 
Wood  to  help  deet  him  by  unlawful  and  cor- 
rupt means.  So  with  the  allegation  that  by 
the  wiHds,  "It  seema  to  me  that  this  Instance 
fnralshea  good  material  for  the  Investigating 
committee  of  the  Bar  Association,"  defendant 
meant  to  say  and  was  understood  as  meaning 
*^at  plaintifT  is  so  unw(«tliy,  unprofession- 
al, and  corrupt  •  •  •  that  he  should  be 
humiliated  and  disgraced  by  having  the  Bar 
Association  of  the  state  of  California  •  *  * 
suspend  him  *  *  *  from  practicing  his 
said  pr^esidon."  It  may  properly  be  added 
ttiat  the  language  actually  used  would  seem 
to  be  <mly  fair  comment  on  such  conduct  as 
was  attributed  to  plainOfF  by  the  article. 
The  portion  sought  to  be  construed  In  the 
fourth  Innuendo  Is  dear  and  explicit  In  mean- 
ing and  constitutes  nothing  but  fair  conlment, 
as  also  does  the  statemmit  that  "the  incum- 
bent Judges  named  (without  their  permission) 
have  ressoD  to  be  sore  and  no  doubt  are." 
In  short,  the  innaendoes  alleged  do  not  assist 
the  pleading,  and  if  without  them  the  lan- 
guage of  the  article  was  not  actionable.  In 
Tlew  of  the  auctions  of  special  damage,  the 
complaint  would  not  state  facts  sufflde&t  to 
constltDte  1^  cause  ot  action.  But.  as  we 
have  seen,  tiie  camjflaint  Is  gnfflctoit  without 
them. 

The  Judgment  is  reversed,  with  direction  to 
the  superior  oonrt  to  overrule  the  demurrer, 
with  leave  to  defendant  to  answer. 

We  concur:  SHAW,  J.;  WII4BUR,  J.; 
8L0ANB,  J.;  OUfEY,  J.;  lAWLOB.  J.; 
UBNNON .  J. 


NOURSE  r.  AZVEDO  at  al.  (L.  A.  6447.) 

(Supreme  Court  of  Galifomia.  Feb.  4,  192L) 

t.  Vendor  asd  porohaser  ^335— Seller  enti- 
tled to  rstala  noney  paM  on  purehaser's  de- 
fault. 

Where  the  buyer  of  land  not  only  defaulted 
In  the  payment  of  future  Installments,  but  at- 
tempted to  rescind  because  she  bad  changed  her 
mind,  and  did  not  desire  to  purchase,  and  the 
seller  notified  the  buyer  that  by  reason  of  her 
faflure  to  pay  Installments  due  the  contract  was 
terminated,  and  her  rights  uader  the  contract 
forfeited,  and  that  by  the  terms  thereof  he 
was  entitled  to  and  would  not  return  the  pur- 
chase money  paid,  the  seller  was  entitled  to 
retain  the  money  paid  by  the  purchaser,  and 
her  rights  terminated. 


.  AJZVBDO  669 
P.) 

2.  Evideioe  ^63  — Preanmptloa  ef  sanity  of 
agreed  psrcfiaser. 
There  is  a  presumption  of  sanity,  as  of  the 
competency  of  one  who  contracted  to  purchase 
land. 

DepartmoBt  2. 

Appeal  from  Superior  Court,  Los  Angela* 
County ;  JcAm  W.  Sbenfc,  Judge. 

Action  by  Charles  O.  Nourse  against  Katie 
A.  Azvedo  and  John  Doe  Azvedo.  From  judff* 
ment  for  plaintiff,  defendants  appeal.  Af- 
firmed, with  damages  for  frivolous  appeal. 

H.  H.  Heath,  of  Los  Angeles,  tar  ajvd- 

lants. 

Paul  Noune,  of  Los  Aisles,  for  lespand- 

&it. 

WILBUB,  3.  This  is  an  action  to  quiet 
title  to  certain  real  estate  against  the  claims 
of  the  defendant  growing  out  of  a  contract 
Co  purchase  wherein  the  plalnttfl  was  vendor 
and  the  defendant  Katie  A.  Azvedo,  vendee, 
who,  by  cross-compialnt,  seeks  to  recover 
$200,  the  Initial  payment  upon  the  purchase 
price.  Plainticr  recovered  Ju^ment  quieting 
his  title,  and  the  defendant,  having  been  de- 
feated upon  ber  cross-compIalnt,  aK)e8lB  teom 
the  Judgment  against  her  on  the  cross-com- 
plaint  (wly. 

{1]  By  the  terms  of  the  ctmtract  time  was 
the  essence  thereof.  The  defendant  not  only 
defaulted  in  the  payment  of  future  install- 
m^ts,  but  attempted  to  rescind  the  contract 
by  reason  of  the  fact  that  she  had  cbanged 
her  mind  and  did  not  desire  to  purchase.  Re- 
spondent notified  appellant  that  by  reason  of 
her  failure  to  pay  the  future  InstallmoitB  due 
the  contract  was  terminated  and  her  rights 
under  the  contract  forfeited,  and  th&t  by  the 
terms  thereof  he  was  entitled  to  and  would 
retain  the  purchase  money  so  far  paid.  Un- 
der these  drcumatances  the  vendor  was  enti- 
tled to  retain  the  money  paid  by  the  purchas- 
er, and  her  rights  lu  the  property  terminated. 
Newell  V.  E.  B.  &  A.  L.  Stone  Co.,  184  Pac 
659,  9  A.  L.  R.  983;  Lemle  v.  Barry,  183 
Pac.  150;  Hymen  v.  Harbor  View  Land  Co., 
186  Pac.  828;  Darter  v.  Schuyler,  190  Pac. 
827. 

tZ]  The  appellant  also  seeks  to  rescind  the 
contract  on  the  ground  that  she  was  Incom- 
petent at  the  time  she  executed  the  same. 
The  flndiog  of  the  trial  court  Is  that  she  was 
competent  It  Is  enough  in  that  regard  to 
say  that  the  testimony  of  the  appellant  Is 
not  sufficient  to  overcome  the  presumption  of 
sanity  which  Is  supported  by  respondent's  evi- 
dence and  by  the  circumstances  attending  the 
execution  of  the  contract. 

Judgment  affirmed,  with  f2S  damages  for 
frivolous  appeal. 

We  concur:  SLOANE,  J.;  LENNON,  J. 
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MoCREERY  V.  CHARLTON  et  ■!. 

(L.  A.  5729.) 

{Supreme  Court  of  California.  Feb.  4,  1921. 
BefaearlDg  Denied  March  3,  1921.) 

1.  Mortgages  ^159  — Pmanad  from  reeltal 
In  trust  deed  that  ex6Mt)DB  of  Mortoaoe  pre- 
eeded  deed. 

Where  mortgage  and  trust  deed  bear  the 
same  date  aod  were  filed  for  record  on  the 
same  day,  it  will  be  presumed,  from  a  recital 
in  the  trust  deed  that  It  was  made  "subject  to 
a  mortgage  for  $6,000  filed  concurrently  here- 
'with,"  that  the  execution  of  the  mortgage  pre- 
ceded that  of  the  trust  deed. 

2.  MortBagM  «=>257— Assignee  entniei  to  re- 
.  cover  on  mortgagft  executed  withoot  ooMld- 

eratfon  In  absenoo  of  knowledge. 

An  asBlgnee  of  a  note  and  mortgage  execut- 
ed without  consideration  ia  entitled  to  rocorer 
thereon  where  he  had  no  knowledge  of  the  lack 
of  consideration. 

8.  Mortgaflos  ^=:3270  —  Evideaoe  held  not  to 
aupport  ftadlng  that  MSignM  had  knowledg* 
of  laek  of  oon^deratloa. 

In  an  action  b7  assignee  to  foreclose  a 
mortgage,  evidence  held  not  to  support  a  find- 
ing that  plaintiff  had  knowledge  that  the  note 
and  mortgage  were  vithont  consideration. 

4.  Estoppol  «s»72  ~  liBooeat  veailor,  pormlt- 
tiag  nortgago  to  fall  Into  hands  of  Innoconf 
purchaser,  mnst  suffer  loss. 

Where  vendors  of  real  estate  took  tmst 
deed  lecitiDg  that  it  was  subject  to  a  mortgage 
of  even  date,  permitting  the  vendee  to  mort- 
gage premises  for  the  purpose  of  making  im- 
provements, but  such  improvements  never  being 
made,  and  the  mortgage  fell  into  the  hands  of 
an  innocent  parchaser,  the  vendors  could  not 
claim  that  their  trost  deed  was  prior  to  the 
mortgage,  and  that  the  mortgage  was  executed 
and  delivered  without  consideration,  since 
where  one  of  two  innocent  persons  must  suffer 
by  the  acts  of  a  third  he  by  whose  negligence 
it  happened  must  be  the  sufferer,  under  Civ. 
Code,  S  3543. 

5.  Mortflagoa  ^257  —  Assignee  had  right  t» 
roly  upon  abttract  company.  ^ 

Assignee  of  mortgage,  represented  to  him 
to  be  first  mortgage,  was  entitled  to  tb«  bene- 
fit of  a  recital  in  a  trust  deed  of  even  date  that 
the  trust  deed  was  subject  to  such  mortgage, 
although  he  did  not  personally  know  of  or  rely 
upon  such  recital,  having  employed  an  abstract 
cosnpany  to  search  the  title,  and  sach  abstract 
company  having  relied  upon  such  recital  Is 
passing  the  title. 

6.  Appeal  and  error  «=»837(I0)  —  Certlfleate 
of  title  held  to  bo  considered  as  part  of  evi- 
denoe. 

A  certificate  of  title,  used  on  the  trial  of 
a  case  and  appearing  in  the  bill  of  exceptions 
as  part  of  the  evidence  Gubmittcd  on  the  trial, 
must  be  considered  for  all  purposes  to  which 
it  is  relevant,  although  appellees  object  that 
it  was  not  admitted  in  evidence. 


7.  Estoppel  4=»22 (2)— Person  pemiKtlRg  reci- 
tal In  trust  deed  eetoppod  thereby. 

Where  benefidaries  of  a  tmst  deed  permit- 
ted a  recital  in  such  trust  deed  acknowledging 
the  priority  of  a  note  and  mortgage  of  even 
date,  they  were  eBtoK>ed  to  set  np  as  a  defense 
in  foredoanre  by  an  innocent  assignee  of  the 
note  and  mortgage  that  such  note  and  mort- 
gage lacked  condderation  to  support  them,  fn 
view  of  Code  Civ.  Proc.  S  1902,  snbd.  3. 

8.  Estoppel  (3=334  —  Unneeeesary  to  plead  In 
oomplaiot  where  arising  from  defease. 

In  a  foreclosure  proceeding,  where  assignee 
of  note  and  mortgage  broogftt  action  to  fore- 
close, it  was  not  necessary  that  be  plead  in  the 
complaint  that  beneficiaries  in  a  trust  deed  of 
even  date  were  estopped  to  deny  the  priority 
of  the  note  and  mortgage  by  reason  of  a  recital 
in  the  trust  deed;  the  question  of  estoppel  not 
arising  until  such  beneficiariea  set  up  tiie  de- 
fense that  the  trust  deed  was  a  superior  lien. 

9.  Pledges  ^24  —  Pledgee  of  nortgaae  one 
only  dalm  to  the  extent  of  the  mortage  loan 

and  costs. 

An  assignee  of  a  note  and  mortgage  to  se- 
cure a  loan  made  to  the  mortgagee  can  only 
claim  under  the  note  and  mortgage  to  the  ex- 
tent of  the  loan  to  the  mortgagee,  and  the  costs 
incident  thereto,  which  it  eecarea,  and  his  pri- 
ority of  right  by  reason  of-  his  being  an  inno- 
cent hcdder  only  extends  to  the  protection  of 
each  claim  as  against  the  lien  of  a  trust  deed 
of  even  date»  which  was  in  fact  a  superior  Uen. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  Samuel  R.  McCreery  against  H. 
W.  Charlton  and  others.  From  an  adverse 
judgment,  plaintiff  appeals.  Reversed. 

Llc^d  W.  Moultrl^  <rf  Loa  Angelea,  f6r  ap- 
pellant 

Bdiymer  &  Oralg  and  E31iot  Crai£^  all  of 
Los  Angeles;  for  respondents. 

SLOANE,  J.  The  plaintifC  brought  this 
action  to  foredoBe  a  mortgage  secaring  a 
note  for  $6,000,  whldi  note  and  mortgage 
was  assigned  to  him  as  collateral  security 
for  a  cash  loan  of  tlfiSO  made  by  him  to  the 
mortgagee.  There  was  no  defense  by  the 
mortgagors,  but  the  defendants,  re^ondents 
here,  interposed  the  claim  of  a  trust  deed  on 
the  same  property,  which  was  alleged  to 
create  a  Uen  superior  to  the  mortgage.  The 
trial  court  found  In  accordance  with  the 
claim  of  the  respondents,  and  this  aiq;>eal  is 
taken  from  the  judgment  subordinating  the 
mortgage  to  this  deed. 

[1]  The  UDcontroverted  facts  in  the  case 
appear  to  be  that  respondents,  Marie  Otto 
and  Charles  E.  Otto,  sold  the  land  in  ques- 
tion to  defendant  Charlton,  receiving  there- 
for $600  in  cash  and  four  notes  for  $500 
each.  To  secure  these  notes  Chailtra  and 
wife  executed  the  trust  deed  mentioned  to 


^»For  other  cases  see  same  topic  and  KBT-KUMBBR  In  all  Ksy-Numberad  DlgeiU  and  Indexes 
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^Trost  GoDBpany  for  tlw  benefit  of  tbe  Ottos, 
payees  of  tbe  notes.  This  trust  deed  con- 
tains a  recttal  tbat  It  Is  made  "Object  to  a 
mortgage  for  $6,000,  filed  concarzently  bere- 
wlth,"  The  mortgage  thug  referred  to  la  tbe 
one  sought  to  be  toredoeed  In  tbla  action. 
The  mortgage  and  trust  deed  bear  the  same 
date  and  were  filed  for  reond  on  tbe  luune 
day ;  there  being  nothing  other  than  tbe 
abora  recital  to  show  which,  if  either,  had 
priority  of  reccndatlon.  In  the  absence  of 
evidence  to  the  contrary,  It  would  be  pre- 
sumed from  this  recital  in  the  trust  deed  of 
the  existence  of  a  mortgage  that  its  execu- 
tion preceded  that  of  the  tnut  deed.  The 
mortgage  and  note  secnred  thereby  were  ex- 
ecuted to  one  iuuia.  Qiles.  No  immediate 
consideration  passed  therefor.  The  pnrpoee 
of  the  note  and  security  was  to  enable  Charl- 
ton, the  purchaser,  to  obtain  money  for  the 
erection  of  a  bonae  on  the  land  which  he 
agreed  to  boUd  at  a  cost  of  $7,600;  the  note 
and  security  hsTlng  been  executed  to  raise 
money  for  that  purpose.  This  was  never 
done,  and  as  between  Charlton  and  Mrs. 
OUea  and  the  Ottoa  the  note  and  mortgage 
are  witboat  considerattoD.  Instead  of  rais- 
ing money  for  sacb  buUding  purposes  Mrs. 
Giles  hypothecated  tbe  secnrlties  for  a  per- 
sonal loan  of  $lt2S0  with  one  A.  L.  Bank, 
and  later  secured  the  money  from  the  plain- 
tiff to  repay  Bank,  and  had  Bank  reassign 
the  note  and  mortgage  to  plaintiff  as  secu- 
rity for  the  $1,200  thos  advanced  by  him. 
Both  filra.  Giles  and  Bank  knew  the  purpose 
for  which  tbe  note  and  mortgage  had  been 
executed,  but  they  did  not  Impart  tbat  In- 
formation to  tbe  plaintiff.  No  part  of  tbe 
unpaid  purchase-price  notes,  nor  of  the  $6,000 
note,  haa  been -paid.  The  $6,000  note,  how- 
ever, at  the  time  of  Its  assignment  to  plain- 
tiff, bad  Indorsed  upon  It  the  payment  of  ac- 
crued Interest  In  the  amount  of  $210.  It  ap- 
pears that  this  interest  bad  never  been  paid, 
but  the  payment  was  apparently  indorsed  for 
the  purpose  of  indicating  to  the  plaintiff  that 
the  Interest  payments  were  being  met. 

The  findings  of  the  trial  court  are  an  elab- 
oration upon  this  state  of  facts,  with  the  fur- 
ther finding  that  the  plaintiff.  In  accepting 
an  assignment  of  the  note  and  mortgage,  did 
so  with  knowledge  that  the  note  was  origi- 
nally made  without  consideration,  and  that 
he  did  not  In  entering  upon  the  transaction 
know  or  rely  upon  tbe  recital  in  tbe  trust 
deed  making  It  subordinate  to  tbe  mortgage. 
The  language  of  the  finding  In  the  last-men- 
tioned particulars  Is  as  follows: 

"Tbat  plaintiff  accepted  said  assignment  of 
said  note  and  mortgage  and  said  note  and 
mortgage,  and  each  of  them,  with  full  knowl- 
edge on  his  part  that  there  was  no  considera- 
tion for  the  execution  of  said  $6,000  note  and 
mortgage,  or  either  of  them,  and  with  full 
knowledge  and  belief  on  bis  part,  after  per- 
sonal inspection  and  invastigation  by  him,  that 


In  said  mortgage 
was  of  the  value  of  about  $2,500,  and  no  more,*' 

— and,  furOier,  that: 

"Said  plaintiff  knew  that  there  was  a  trust 
deed  of  $2,000  upon  said  real  properly,  but 
plaintitF  did  not  know  or  have  any  information 
or  belief  of  the  fact  that  said  $2,000  deed  of 
tmst  contained  the  said  recital,  to  wit,  'Subject 
to  a  mortgage  for  $6,000  filed  concurrently 
herewith,*  and  tbe  court  finds  that  in  making 
said  loan  and  taking  said  assignment  plaintiff 
did  not  in  any  way  or  manner  whatsoever  rely 
upon  said  recital  in  said  deed  of  tmat" 

[2]  It  Is  only  on  these  findings,  tbat  plain- 
tiff had  knowledge  of  the  failure  of  consid- 
eration for  bis  note  and  mortgage,  and  did 
not  receive  his  assignment  In  reliance  upon 
the  recital  of  this  priority  In  tbe  trust  deed, 
that  the  Judgment  can  be  upheld.  Tbe  con- 
tention of  tbe  appellant  Is  that  tb«e  findings 
are  unsuRwrted  by  the  evidence. 

[3]  We  have  examined  the  evidence  In  tfaia 
case,  with  tbe  result  tbat  we  tail  to  find  any 
substantial  support  for  the  fimUnga  in  ei- 
ther of  these  particulars.  Not  only  la  there 
nothing  in  tbe  record  to  Indicate  that  tba 
plaintiff  bad  any  knowledge  or  Information 
whl<di  would  lead  htm  to  question  the  suffl- 
dency  of  or  consideration  fbr  the  security 
offered  him,  but,  on  the  omtrary,  Ids  own  tea* 
timouy  and  the  circumstances  of  his  part  In 
the  transaction  Indicate  peifaet  good  faltli 
on  his  part  In  tbe  validity  of  the  security; 
and,  while  it  is  true  tbat  he  testified  tbat  be 
did  not  know,  at  tbe  time  of  making  the  loan, 
of  tbe  redtal  in  the  deed  subordinating  it  to 
the  mor^ge,  or  rely  npoi  anch  radtal.  Ibe 
evidence  does  show  that  it  was  represent- 
ed to  him,  and  be  rdled  upon  the  fact  that 
the  mwtgage  waa  a  first  lloi  on  tiiie  property, 
and  the  abstract  company  to  which  be  had 
Intzuated  the  search  of  title,  as  his  agent, 
must  bave  known  of  and  relied  upon  such  re* 
dtal  In  passing  tbe  titte.  The  certificate  of 
title  thus  furnished  at  the  roQueat  of  the 
plaintiff  contains  a  notatim  of  this  trust 
deed,  and  of  the  redtal  making  it  subject  to 
the  mortgage.  Tbe  collateral  note  executed 
to  i^alntlfl  by  Mrs.  Oilra  on  this  loan  recites 
tbat  the  collateral  aecurlty  Is  a  note  for 
$6,000,  secured  by  first  mortgage  on  this 
property.  The  Los  Angeles  Title  insnramie 
Company,  which  was  handling  the  escrow  in 
the  matter  of  this  loan  for  plaintiff,  took  the 
precautltm  of  calling  upon  the  original  par- 
ties to  the  note  to  state  If  there  were  any 
outstanding  equities  against  the  note.  To 
these  Inquiries  Charlton,  tbe  maker  of  tbe 
note,  replied  tbat  he  bad  "received  the  con- 
sideration for  tbe  full  face  value  of  the 
note,"  and  tbat  there  were  no  legal  defenses 
to  It.  Plaintiff's  assignor  answered  that  no 
additional  advancea  bad  been  made  upon  tbe 
note  in  addition  to  tbe  original  amount,  and 
that  "tbe  interest  on  said  note  Is  paid  to  Oc- 
tober 25.  iSlQ,"  tbe  date  of  assignment  to 
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plaintiff.  Onr  attention  Is  called  to  an  al- 
leged erasnre  of  the  word  **no"  In  the  state- 
ment of  the  mortgagor,  Charlton,  that  "there 
are  no  legal  defenses  to  the  note,"  but  the 
record  la  so  unintelligible  as  to  whether  sn<^ 
erasure  was  actually  made,  or,  if  so,  why  or 
when  or  by  whom,  that  we  cannot  give  it 
any  conddnratlon  here,  tiiongh  It  might  have 
some  weight  as  notice  to  put  the  plaintiff  on 
inquiry  of  possible  equities,  if  Uie  erasure 
existed  when  the  infortnation  was  rec^ved. 

The  fact  that  the  trial  court  pointed  out 
\a  its  flndings  that  the  plaintiff  personally  in- 
qpeoted  the  property  covered  by  tile  mort- 
gage and  estimated  Its  value  at  not  to  ex- 
ceed |2,500  may  Indicate  that  It  attached 
some  significance  to  the  fact  that  property  of 
so  small  a  value  had  been  accepted  as  seca- 
rlty  for  a  $6,000  Indebtedness.  The  note 
might  bare  l>een  accepted  without  any  secu- 
rity at  all  without  being  open  to  auqi^cion. 
There  mi|^t  be  other  collateral  security.  At 
any  rate,  there  la  nothing  in  the  circum- 
stance te  suggest  that  the  transaction  was 
in  any  way  invalid  or  In  bad  faith  between 
the  original  partieB. 

[4]  It  is  very  apparent  that  the  original 
vendors  of  this  real  property  were  victimised 
in  otnueatlnK  to  deferring  their  porchaae 
mon^  securl^  to  this  niortg^;e,  but  it  waa 
In  pursuance  of  a  Intimate  business  ar- 
rangement which  was  imly  weak  in  its  fol- 
flUment  and  not  In  its  purpose.  The  very 
object  of  rewondoita  In  inserting  in  their 
trust  deed  the  recital  of  the  priotltgr  of  the 
mortgage  was  to  enable  their  vendee  to  so 
negotiate  the  aeoirity  as  to  obtain  money  for 
the  proposed  Improvemmts.  Tliey  could 
easily  have  safeguarded  themselvei  by  in- 
cluding in  the  recital  a  statemoit  of  the  pur- 
pose for  which  the  mortgage  aecartty  was  to 
be  used.  As  It  was,  they  made  a  record  title 
which  was  an  Invitation  to  any  one  without 
actual  notice  of  the  facts  to  deal  with  this 
mortgage  in  good  faith  as  an  unlimited  and 
assignable  security.  It  is  not  necessary  to 
dte  further  authorities  to  the  rule  that 
•Vhere  one  of  two  innocMit  persons  must 
duffer  by  the  acts  of  a  third,  be  by  whose 
negligence  it  happened,  must  be  ttae  snffierer," 
than  the  enactment  of  this  rule  Into  the 
Codes.   Civ.  Code,  $  3643. 

[6,  6]  Even  if  It  be  true,  as  the  trial  court 
found,  that  the  plaintiff  did  not  In  making 
his  loan  personally  know  of  or  rely  upon  the 
recital  In  the  trust  deed,  as  It  was  probably 
JnstiSed  in  flndlng,  although  the  plaintiff  at- 
tempted to  correct  his  testimony  In  this  re- 
spect, it  does  not  follow  that,  having  entered 
into  the  transaction  In  the  belief  that  he  wan 
getting  a  first  mortgage,  he  might  not  retj 
upon  the  fact  as  It  existed,  even  though  he 
may  have  based  his  falUi  upon  something 
else. 

But,  as  has  already  been  pointed  out,  the 
abstract  company  which  he  had  emidoyed  to 


search  the  title  knew  of  and  relied  upon  this 
recital,  and  be,  as  he  had  a  rl^  to  do^  re- 
lied upon  the  abstract  company.  Respond- 
ents object  that  the  certificate  of  title  was 
not  admitted  in  evidence.  It  was  used  on  the 
trial  of  the  case,  and  appears  in  the  bill  of 
ezcqitlons  as  part  of  the  evidence  nibnUtted 
on  the  trial,  and  mast  be  considma  ftU 
pnrpoSes  to  whldb  it  is  relevant. 

(7,  l]  Undef  oar  view  of  the  conctasive  efr 
feet  of  the  evld»ce  in  this  case  it  Is  clear 
that  the  ree^ndeuts  wec*e  estopped,  by  the 
redtal  permitted  by  them  In  the  trust  deed 
acdmoMedglng  the  priwity  of  the  |6,000  note 
and  mortgage  from  now  attempting  to  snboc^ 
dlnate  such  security  to  their  claim. 

The  law  covering  this  case  la  very  aptly 
set  forth  in  the  decision  of  this  court  in  Na- 
tional Hardware  Co.  v.  Sherwood,  166  CaL  1, 
130  Pac  881.  and  in'  the  dedalon  of  the  first 
District  Oourt  of  Ai^wal,  Divisitm  1,  In  Bor- 
rows v.  Durfilnger  (Oal.  App.)  167  Pac.  762. 
in  which  latter  case  a  petttloa  fat  t">i{^vg  In 
this  court  was  denied.  The  fturts  undffl 
which  both  of  these  dedstons  wore  made  are 
very  doedy  in  point  with  the  case  before  na. 
While  it  Is  recogalied  bi  both  oC  tlieae  ooHt- 
ions  that  the  notes  In  qnostkm  were  nocme- 
goUable,  and  opsn  to  the  detaue  of  a  fbllnr* 
of  conalderatlfm'  In  the  hands  of  nssigneeib 
yet  It  Is  held  that  sncbdeCsnM  wwnot  avalt 
a  We  to  other  Hen  daimants  who  had  exprese* 
ly  and  by  matter  of  noavd  admovAetKod  the 
priority  of  flie  dlqnited  BecBtlty  mm  tbdr 
own.  This  role  is  aoffldentlyftrttfledbr  the 
provisions  of  section  1962,  subdivlsiaa  8»  of 
the  Code  of  OlvO  I^-ocedure,  that— 

"Whenever  a  party  has  by  his  dedaration. 
act,  or  omlssloa,  intentionally  and  deliberately 
led  another  to  believe  a  partienlar  thing  tma* 
and  to  act  upon  such  belief,  he  eaamot,  in  aay 
litigation  arlring  out  of  sudi  deelaratiMi,  ad; 
or  omlsaion,  be  permitted  to  tthAtj  iV 

As  this  question  of  estopiwl  arose  upon  re- 
spondents' defense  to  plaintiff's  foreclosure, 
it  was  not  necessary  that  it  should  have  been 
pleaded  In  the  complaint 

We  cannot  Imagine  what  further  precau- 
tions plaintiff  could  have  been  expected  to 
take  in  protecting  himself  from  defenses  to 
his  security  than  were  resorted  to  In  this 
case.  The  response  made  to  the  inquiries  of 
the  abstract  company  by  the  maker  of  the 
note  and  mortgage  were  such  as  would  estop 
him  from  any  defense,  even  if  It  were  shown 
that  the  erasure  claimed  had  appeared  In  his 
response  as  originally  received.  The  trustee 
and  benefidaries  under  the  trust  deed  bad 
already  waived,  by  the  very  terms  of  the  In- 
strument on  which  they  rely,  any  preferen* 
tial  right  as  against  this  note  and  mortgage, 
and  there  surely  was  no  occasion  to  verier 
this  solemn  declaration. 

[9]  The  plaintiff  here  is  only  ^'laiming  un- 
der this  note  and  mortgage  to  the  extent  of 
the  loan  and  costs  incident  thereto  which  i| 
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■eeaies,  and  hJs  priority  ot  right,  of  course, 
only  extends  to  the  protecUon  of  such  claim. 
The  judgment  la  leveraed. 

We  concur:  ANQBLLOm,  0.  J.;  VriL- 
BUB,  J.;  LENNON,J.;  SHAW,  J.;  OLSKY, 
J.;  Ia&WLOB,J. 
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CUTHBERT  at  al.  v.  WOODMANt  Mayer,  at 
af.   (L.  A.  63090  ■ 

(Supreme  Court  of  California.   Feb.  4,  1921.) 

1.  Muaielpal    eaiyeratlaaa  «s>l22(2>— Pr^ 
aaaiptloa  ladalgad  la  favor  ef  valMHy  af  ardl 
•aaca. 

Every  pranunpti<»L  is  indulged  in  faror  of 
tlie  validUtr  of  a  city  ordinance,  and  it  must  be 
Tciy  dlaarly  t^moxioua  to  objeetiona  made  be- 
fore it  will  be  dedarcd  inr^d  by  the  imirta. 

2.  Coastltutloaar  law  «=>48— Conttruetion  of 
atatata  adopted  wtarcta  upholds  validity. 

A  court,  between  two  permiasible  conjitruc- 
tiona  of  a  statnte,  will  always  give  the  conitrac- 
tion  which  apholde  Its  validity. 

3.  Statutes  ®»I84— Coastruotloa  adopted 
which  will  give  effect  to  legMatlve  parposa. 

If  there  is  room  for  two  constructions  of  a 
statute,  both  equally  reasonable,  the  coart  must, 
in  deference  to  the  legislatiTe  act,  adopt  the 
conatractfon  which  will  glTo  effect  to  the  ob- 
Tions  legfslatlTe  purpose. 

4.  LIcaasas  «=s»7(2)-OrdlNaai»  relatlsg  to  II- 
oanalag  of  oollaotloB  assneles  oonstrusd. 

An  ordinance  of  Los  Angeles,  imposing  li- 
cense tax  as  follows:  "For  every  person,  firm 
ar  corporation  condnetiag,  managing  or  carrying 
on  the  boBlnesB  of  collecting  debts,  daima  or 
demanda  and  known  as  a  coUeeUon  agency, 
$100  per  year,  payable  quarterly"— intended 
payment  of  license  by  all  persons  and  firms  en- 
gaged in  the  collection  bnsiness,  and  there  was 
no  intent  to  distinguish  between  persons  known 
as  a  ooUectton  agency  and  those  in  the  same 
Ime  of  business  and  not  known  as  a  collection 
agency. 

5.  Llcanses  «=>7(I)— Ordliaaos  held  not  void 
for  not  specifying  proportion  of  lloensa  pay- 
able  eaoh  quarter. 

A  section  of  a  city  ordinance  of  Los  Angeles 
imposing  a  license  tax  for  every  perBOA,  firm, 
or  coq>orati<m  carrying  on  the  buidness  of  col- 
lecting debts,  and  biown  as  a  collection  agency, 
$100  per  year  payable  quarterly."  is  not  void 
by  reason  of  its  failnre  to  spedfy  what  propor- 
tion of  the  $100  per  annum  shall  be  payable 
each  quarter,  since  no  intelligent  person  would 
questioD  that  the  quarterly  payments  called  for 
were  equal  gnarterly  payments. 

Department  2. 

Appeal  from  Snperior  Court,  Loa  Angles 
Coonty;  L.  H.  Valenthie,  Judge. 

Action  b7W.Il.  Outhbert  and  otben 
against  F.  T.  Woodman,  Mayor  <tf  the  City  of 


I<oa  Angelea.  and  others.  Judgment  for  plain- 
tiffs,  and  defendants  aK>eal.  Reversed. 

Charles  S.  Burnell,  City  At^.,  and  Wm.  P. 
Mealey,  Asst.  City  Atty.,  both  of  Loa  Angelea, 
for  appellants. 

Haas  &  Ihumigau,  of  Lm  Angeles,  for  re- 
spondents. 

SLOANB.  J.  The  dty  of  Los  Angeles  has 
appealed  from  a  Judgment  of  the  superior 
court  of  the  county  of  Los  Angeles,  enjoin- 
ing the  mayor,  chief  of  police,  and  members 
of  the  council  of  said  city  from  enforcing  seo- 
tloQ  64,  and  the  penalties  pertaining  thereto, 
of  an  ordinance  of  the  dty  providing  for  U< 
censing  and  regulating  cortaln  trades,  pro- 
fessions, and  occupatfona. 

The  sectlcm  In  qnastion  Imposes  a  llcmae 
tax  as  f<dlows: 

"See.  64.  For  every  person,  ttrm  or  corpora- 
tion condactmg,  managing  or  carrying  on  the 
business  of  collecting  debts,  daims  or  demands 
and  known  as  a  collection  agency,  flOO 
year,  payable  quarterly." 


per 


The  Judgment  of  the  court  Is  based  upon  a 
finding  that  this  section  of  the  ordinance  Is 
"unjust,  unreasonable,  unconstitutional,  di»* 
criminating  and  void,"  for  the  reason  that  it 
singles  out  for  the  impoeltlon  of  the  tax  those 
"known  as  a  ccrileetlon  agOTcy,"  without  stat- 
ing by  whom  they  shall  be  so  known,  and  that 
It  attempts  to  dlstingnldi  between  persons 
known  as  a  collection  ageney  and  those  \xl 
the  same  line  of  bualnesa  who  are  not  known 
as  a  collection  agency,  and  that  said  ordi- 
nance fixes  a  license  tax  tat  mgagtng  in  such 
bnalneaB,  of  flOO  per  annum  payable  quarter- 
ly, vrithout  specUyii^  .what  proportion  of 
said  -flOO  per-anzivm  ahall  be  payable  each 
quarter. 

In  order  not  to  r^ect  too  aevwcfly  upon  Ow 
perqDlcnity  of  Los  Angeles  buslneas  men,  it 
may  be  conceded  that  the  section  complained 
<tf  is  not  aa  ftee  from  ambiguity  in  its  literal 
and  grammatical  ctmaUvctlon  as  It  mls^t  be, 
but  In  hAalt  of  the  legal  acumen  of  Los  An- 
geles lawmakers,  we  are  oons trained  to  hold 
that  the  natural  and  obvlons  meudng  of  the 
provtoion  is  not  so  obscure  as  to  render  it  un- 
just. diacrinUnatlng;  unconstitnllmul,  or  void. 

[1-1]  The  matter  at  lasne  here  Is  not  the 
construction  <tf  a  penal  indictment  Infmv 
matiou,  but  the  interpretation  of  a  statute, 
and  the  law  in  sooh  a  case  indulges  every 
presumption  In  favor  of  the  validity  of  the 
enactment  A  municipal  ordinance  must  be 
very  clearly  obnoxious  to  such  objections  as 
those  made,  or  some  one  of  them,  before  it 
will  be  de<Sared  Invalid  by  the  courts.  Every 
Intendment  la  to  be  indulged  in  favor  of  its 
validity,  and  a  court,  between  two  permissible 
omstmctions  ttt  a  statute,  will  always  give 
the  constniction  which  uidiolds  Its  validity. 
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If  then  ti  room  for  two  constractloiu,  botlt 
equally  reasonable,  tiie  court  must,  In  defer- 
ence to  the  leglslatiTe  act,  adi^t  the  ccmstruo- 
tion  which,  will  give  effect  to  the  obvious  leg- 
islative purpose.  Ex  parte  Haskell.  112  Cal. 
412.  44  Pac.  725,  32  L.  B.  A.  S27;  Ex  parte 
Anlxter.  166  CaL  762, 138  Pac.  353 ;  Grenada, 
etc.,  Sup^Isora  t.  Brogden,  112  U.  S.  261, 
6  Sup.  Ct  125,  28  U  Ed.  704 ;  Golden  &  Co. 
T.  JosUce  Gonrt.  28  Cal.  App.  788, 140  Pac.  49. 

Now  It  is  quite  dear  tbat  what  the  city 
council  was  attempting  to  do  in  framing  this 
sectim,  and  the  thing  they  legitimately  could 
do,  was  to  Impose  a  license  tax  upon  persons 
engaged  In  the  business  of  conducting  a  col- 
lection agency,  as  cmitradistlngulshed  tram 
those  who  might  as  an  incident  of  their  busi- 
ness casually  make  odlectltms,  as,  for  in- 
stance, lawyers  or  bankers,  who  might  be 
subject  to  taxation  under  some  other  classi- 
fication; and  It  would  be  a  reflection  upon 
the  legislative  Intelligence  of  the  council  to 
presume  that  they  were  attempting  to  limit 
the  application  of  this  law  to  persona  in  the 
collection  agency  business,  but  tmly  to  those 
so  engaged  who  were  known  either  to  their 
intimate  friends  or  to  the  gen^l  public  as 
conducting  that  line  of  business. 

[4]  With  these  conditions  In  view,  is  it  not 
very  reasonable  and  logical  to  construe  this 
section  as  though  It  read :  "For  every  person, 
firm  or  corporation  managing  or  carrying  on 
the  business  known  as  a  collection  agency, 
and  consisting  of  the  collection  of  debts, 
dalms  or  demands?"  There  Is  nothing  much 
more  common  in  the  English  language  than 
the  qualification  of  some  more  or  less  techni- 
cal or  even  general  name  or  descriptive  term 
by  reference  to  the  common  designation  by 
which  It  la  known.  The  word  "known"  is 
used  In  this  oonnectlou  as  synonymous  ^Ith 
"called"  or  "designated."  Indeed,  in  this 
mstance,  the  words  "known  as  a  collection 
agency"  might  be  rejected  as  surplusage,  as 
the  designation  of  those  subject  to  the  tax  as 
^^rsons  conducting  the  business  of  collect- 
ing debts,  claims  and  demands"  would  suffl- 
dently  Identify  the  particular  class  of  busi- 
ness intended. 

[S]  The  same  rule  of  construction  applies 
to  the  part  of  the  ordinance  fixing  the  license 
rate  at  flOO  per  annum  "payable  quarterly." 
The  requirement  as  to  quarterly  payments  is 
indeflntte  and  incomplete  as  a  matter  of  llt- 
wal  accuracy,  but  no  intelligent  person,  in 
view  of  OHnmon  usage,  would  question  for  a 
moment  tbnt  the  quarterly  payments  called 
for  were  equal  quarterly  payments.  In  any 
event,  it  is  difficult  to  see  how  the  complain- 
ants could  be  made  to  sufEer  by  Urn  ambigu- 
ity. If  all  they  are  called  upon  to  do  is  to  pay 
the  $100  tax  in  four  separate  paymmts  with- 
out the  proportionate  amounts  of  eadi  pay- 
ment being  fixed,  it  certainly  would  be  op- 
tional .with  them  to  divide  them  np  Into  In- 
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stallments  most  omvenlent  to  Oiem,  aggre- 
gating flOO  par  annum. 
The  jndgnwnt  la  reversed. 

We  concur:  WILBUR,  J.;  lAINNON,  J. 


In  re  ROSS'  ESTATE.   (L.  A.  6604.) 

(Supreme  Court  of  California,  Feb.  3,  19*21. 
Rdtearing  Denied  March  3, 19^.) 

1.  Desoent  and  dlstrlbutlM  ^»(4 — Saparatt 
property  of  husbasd  desoeads  to  bit  belra 
•N  survlvlsf  wife's  death. 

Separate  property  of  basband,  on  eabGe* 
quent  death  wife,  who  inherited  such  prop- 
erty, descended  to  husbamd's  aurviving  brother 
and  to  the  descendants  of  husband's  deceased 
brothers  and  sistors,  under  Civ.  Code.  |  1380. 
Bubd.  8. 

2.  Executors  and  administrators  «=>3I4(I2)— 
Jadgment  reversing  enter  ilrsetlsg  ftaid  dls- 
tribatloa  beM  not  to  greolatfe  «llai  ef  am 

olaim. 

Supreme  Court's  Judgment  reversing  order 

of  distribution  and  remanding  the  case  for  hear- 
ing on  the  administrator's  petition  for  final 
distribution,  without  directing  the  manner  of 
distribution,  and  without  prohibiting  a  claimant 
from  appearing  on  the  new  hearing  and  set- 
ting up  a  claim,  did  not  preclude  a  daimsnt 
who  had  not  filed  <daim  at  the  previous  hear- 
ing from  filing  d^m  prior  to  the  new  heariiv. 

3.  Exeeators  and  administrators  «=33I4<7)— 
Claimant  falllsg  to  objeot  to  petltioB  for  dls- 
tributloB  prior  to  heariag  aot  absolately 
bamd. 

Under  Code  Civ.  Proc.  |  1068,  requirins  ot>- 
jections  to  petition  for  distribution  to  be  filed 
at  the  time  fixed  for  the  hearing,  or  to  which 
the  faearioK  may  be  postponed,  does  not  abso- 
lately bar  the  right  of  a  claimant  who  has  failed 
to  file  his  written  objections  prior  to  the  aetoal 
commeneauent  of  a  hearing*  bat  merdy  m- 
powers  the  court,  fat  the  exerdse  of  a  aoand 
discretion,  to  refuse  to  allow  the  filing  of  audi 
objection  after  the  commencement  and  during 
the  coarse  of  the  actnal  hearing. 

4.  Executors  and  wimlnlstrators  «=»3I4(I2)— 
ObJeoHoRs  to  petltlea  for  distribatlea  filed 
prior  to  aew  bearing  fellowlig  raaaatf  ara 
In  tine. 

Under  Code  Civ.  Proc.  |  1068,  providiBg 
that  any  person  Interested  in  the  estate  may 
appear  and  contest  the  petition  for  decree  of 
distribution  "at  the  time  fixed  for  the  hearing 
or  to  which  the  hearing  may  be  postponed"  by 
filing  written  objections  thereto,  heirs  had  a 
right  to  file  objections  to  administrator's  pe- 
tition prior  to  the  commencement  of  the  new 
hearing  held  pursuant  to  Supreme  Court's  judg- 
ment remanding  the  matter,  notirithstaading 
failure  to  file  objections  prior  to  original  hear- 
ing; the  effect  of  the  Supreme  Court's  Judgment 
being  to  postpone  the  hearing. 
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5.  Exeontors  and  administrators  «=»3(4(I2)— 
LaohM  Inappliealrie  to  iltig  objaetloiis  to 
patltioo  for  Mtiikatloa  ■ftor  ranaad  by  ap- 
pellate ooort 

Delay  in  filing  objections  to  petition  for 
final  distribation  until  the  order  for  distribu- 
tion has  been  reversed  by  the  Suprane  Court 
and  a  new  hearing  ordered  did  not  preclude 
heirs  from  asserting  their  claims  at  such  new 
hearing;  the  doctrine  of  laches  being  Inappii- 
ca'ble  in  such  case. 

In  Bank. 

Appeal  from  Superior  Ooart,  Los  Angeles 
Conatr;  Grant  Jackson,  Jndge. 

In  the  matter  of  the  Estate  of  Elizabeth  B. 
Ross,  deceased.  From  an  order  and  decree 
of  flnal  distribution,  Mary  E.  Boas  and  oth- 
ers appeal.  Reversed. 

See,  also,  179  Cat  368,  182  Pac.  303;  180 
Cal.  661, 182  Pac.  792. 

Lottls  P.  Boardman  and  PhUip  'C.  Board- 
man,  both  of  San  Frandsco^  and  Kemp  A 
Clewett,  of  Los  Angeles,  for  appellants. 

J.  H.  Iforrlam,  tjt  Paaadena,  and  Robert 
B.  Murphy,  and  Htmsaker,  Biltt  ft  GosgTOTe, 
all  of  LoB  Angeles,  for  reqwndent. 

ANGEIXOm,  a  J.  This  Is  an  appeal  hy 
a  large  number  of  claimants  from  an  order 
and  decree  of  final  distribution.  The  petl- 
tton  of  these  claimants,  who  alleged  a  right 
of  inheritance  under  subdivision  8  of  section 
1386,  Clvn  Code,  was  stricken  from  the  files 
by  the  superior  court,  and  whether  or  not  the 
court  erred  In  doing  this  Is  the  only  ques- 
tion necessary  to  be  consldeTed  on  this  ai>- 
peal. 

The  material  facts  down  to  a  certain  point 
were  stated  In  the  opinion  filed  July  1, 1919, 
In  Estate  of  Boss  (L.  A.  5864)  180  Oal.  643. 
182  Pac.  755,  as  follows: 

"On  May  9,  1917,  this  court  affirmed  the 
judgment  in  favor  of  plaintiff  in  the  action  of 
said  Maggie  O.  Steinberger  against  said  admin- 
istrator, one  Seanlan*  and  Tarloos  persons 
found  to  be  the  only  heirs  of  deceased,  decree- 
ing that  subject  to  the  debts,  charges,  and  ex- 
penses of  administration  of  said  estate,  said 
Maggie  O.  Steinberger  was  entiUed  to  all  the 
property  of  the  estate  by  virtue  of  a  contract 
between  herself  and  her  stepfather  and  de- 
ceased, under  which  she  was  to  be  the  sole 
heir  of  deceased.  See  Steinberger  v.  Young, 
ITS  Oal.  81. 165  Pac.  432.  After  the  affirmance 
of  this  jo^:ment,  viz.,  on  June  23.  1017,  the 
administrator  presented  his  final  account,  to- 
gether with  hit  petition  for  final  distilbutlim  of 
the  estate,  as  is  authorized  by  the  law.  Oode 
Civ.  Proc.  H  1634,  1666;  Estate  of  Sbeid,  122 
Gal.  628.  681,  66  Pac.  82&  The  estate  proceed- 
ing had  tiien  been  pending  for  over  seven  years, 
and  the  estate  was  in  condition  for  final  set- 
tiement  and  distribution.  By  the  petition  dis- 
tribution was  sought  in  favor  of  said  Maggie  U. 
Steinberger,  according  to  the  judgment  in  Stein- 
berger V.  Young,  supra,  all  of  the  next  of  kin 
of  deceased,  alleged  to  constitute  her  only  heirs, 


having  been  parties  defendant  In  that  action 
and  their  rights  as  heirs  at  law  being  barred  by 
the  judgment  therein.  Notice  of  the  time  fixed 
for  settiement  of  the  account  and  hearing  of 
the  petition  for  distribution  was  duly  given. 
When  the  matter  came  on  for  hearing  the  only 
appearance  in  opposition  was  that  of  Maggie  ti. 
Steinberger,  who,  daimfng  to  be  entitied  to  all 
of  tiiie  distributable  aasets,  as  allied  by  the 
administrator,  oldeeted  to  various  items  of  his 
account.  The  matter  was  heard  by  the  court, 
evidence  being  received  both  as  to  the  account 
and  as  to  the  petition  for  distribution;  the  evi- 
dence on  distribution  being  to  the  effect  that 
the  only  heirs  at  law  were  the  next  of  kin  of 
deceased  who  were  parties  defendant  in  Stein- 
berger V.  Young,  supra.  On  rebmary  18, 1918, 
the  court  made  an  order  settihig  the  final  ac- 
count, allowing  certain  credits  wUdi  bad  be«i 
objected  to  by  Maggie  Steinberger. 

"Two  days  later.  February  20,  1918,  one 
Scanlan  appeared,  opposing  distribution  pend- 
ing payment  to  him  of  a  claim  of  ^,000,  al- 
leged to  be  due  under  a  compromise  with  the 
administrator,  approved  by  the  probate  court, 
and  seeking  payment  of  this  daim.  A  hearing 
was  had  on  this  and  on  March  16,  1918,  an  or- 
der was  maie  overruling  Scanlan's  opposition 
and  denying  bis  petition.  On  the  same  day 
Maggie  Steinberger  appealed  from  the  portions 
of  the  order  of  settiement  of  the  account  dis- 
allowing her  objections  to  certain  specified 
items  thereof,  ^e  hearing  on  the  petition  for 
distribution  having  been  regularly  continued 
from  time  to  time  and  finally  to  March  16,  1918, 
and  there  being  apparently  no  further  bar  to 
final  distribution  to  Maggie  Steinberger,  except 
possiUy  her  own  appeal  from  portions  of  the 
order  settling  the  administrator's  final  account, 
a  new  claimant  made  her  first  appearance  on 
the  field  of  action,  viz.,  'Mflij  E.  Ross,  the  sur- 
viving widow  of  one  Albert  E.  Ross,  deceased,' 
who  was  alleged  to  have  been  a  brother  of  H. 
E.  Boss,  the  deceased  huifband  of  deceased, 
and  to  have  survived  such  deceased  husband  of 
deceased.  On  March  16,  1918,  more  than  eight 
years  after  the  institution  of  the  proceeding 
for  the  settiement  of  the  estate  of  deceased, 
and  nearly  nine  months  after  the  filing  of  the 
final  account  and  petition  for  distribution,  and 
after  the  hearing  on  sacb  settiement  and  peti- 
tion for  distribution  was  practically  completed, 
she  appeared  at  the  hearing  on  distribution, 
and  opposing  distribution  to  Maggie  G.  Stein* 
berger,  instituted  the  proceeding  provided  for 
by  section  1664  of  the  Code  of  Civil  Procedure, 
by  filing  a  petition  praying  the  court  to  ascer- 
tain and  declare  in  the  manner  provided  by 
that  section  the  rights  of  all  persona  to  the  es- 
tate and.  an  mterests  therein,  and  to  whom  dis- 
tribution ahould  be  made.  The  theory  of  her 
claim  to  heirship  was  substantially  that  all  of 
tiie  property  of  deceased  was  the  same  prop- 
erty. *0T  the  proceeds  or  avails  thereof,'  'which 
she,  the  deceased,  had  received  under  a  decree 
of  final  distribution  made  in  the  year  1886  in 
the  matter  of  the  estate  of  her  deceased  bus- 
band,  R.  E.  Boss;  Uiat  all  property  received  by 
her  under  such  decree  was  separate  property  of 
said  R.  E.  Ross  at  the  time  of  his  death;  that 
deceased  having  died  intestate,  leaving  no  Issue, 
the  property  of  deceased  should  go  to  next  of 
kin  of  her  deceased  husband,  R.  E.  Ross,  who 
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also  left  no  isine,  sB  provided  in  snbdlTiBion  If 
of  section  18S0  of  tbe  Oivil  Code;  that  claim- 
ant Mary  B.  Bom,  the  aarrivhir  wife  of  Albert 
B.  Boas,  who  was  a  snnriTing  broUier  of  B.  B. 
Robs,  and  various  other  mmamed  peraona  who 
were  heirs  at  law  of  B,  B.  Boss,  none  of  whom 
has  appeared  herein,  were  entitled  to  share  in 
this  estate  as  heirs,  hj  virtae  of  the  provisions 
of  subdivision  8  of  section  1386.  Neither  said 
Mary  B.  Boss  nor  any  of  the  next  of  kin  of  the 
deceased  hnsband  of  deceased,  B  B.  Boss,  if 
any  there  were  anrriving,  were  parties  to  the 
action  of  Steinbe^er  t.  Young,  and  it  Is  con- 
ceded that  their  rights,  if  any  they  had.  were 
not  concluded  by  the  judgment  in  sudi  action. 

"Upon  the  filing  of  this  petition,  the  hearing 
on  final  distribution  was  continued  to  April  2,. 
1918,  at  which  time  Maggie  G.  Steinherger 
made  a  motion  for  an  order  dismissing  the  peti- 
.tion  of  Mary  B.  Boss,  or  such  other  order  as 
might  be  proper,  on  the  ground  aubstaatially 
that  the  estate  was  then  in  condition  for  dis- 
tribution and  would  be  unreasonably  and  un- 
necesaarfly  delayed  if  deferred  pending  the  pro- 
ceeding provided  by  section  1664  of  the  Code 
of  Civil  Procedure,  and  that  the  question  of  the 
heirship  of  Mary  B.  Boss  and  all  other  per- 
sons  should  be  heard  and  determined  on  the 
hearing,  on  the  pending  petition  for  distribu- 
tion. The  court  having  heard  the  motion,  made 
an  order  on  May  24,  1918,  denying  the  motion 
to  dismiss  the  petition  of  Mary  B.  Boss,  and 
also  denying  the  petition  for  final  distribution, 
without  prejudice,  however,  to  the  rights  of 
Maggie  O.  Steinberger.  This  is  the  order  ap- 
pealed from  by  the  latter.  At  the  same  time 
the  court  made  an  order  on  the  petition  of 
Mary  B.  Boss  directing  the  notice  required  by 
section  1664  of  the  Code  of  Civil  Procedure. 
In  the  meantime,  via.,  on.  May  8,  1018,  Bobert 
B.  B.  Scanlen  had  taken  an  appeal  from  the 
order  denying  his  clsim.  This  is  the  appeal 
entitied  Bstate  of  Boss,  post,  p.  6Q1,  182  Pac. 
TSZ;  the  order  appealed  from  being  affirmed. 
It  may  also  be  noted  that  the  appeal  of  Maggie 
O.  Steinberger  from  parts  of  tiie  order  settiing 
the  account  was  decided  December  S,  1918 
(Bstate  of  Boss,  179  CaL  S69,  182  Pac. 
66  Cal.  Dec.  621),  and  that  all  questions  in 
regard  to  such  account  are  now  finally  settied." 

In  that  opinion  It  wag  farther  shown  that 
the  petition  of  Mary  B.  Boas  stated  no  right 
of  inheritance  in  her,  under  subdivision  8  of 
section  1386,  Civil  Code,  she  being  simply  the 
widow  of  a  deceased  brother  of  the  deceased 
Spouse  of  Bllzabeth  B.  Boss,  and  therefore 
not  within  the  terms  of  said  subdivision  8  of 
section  1386,  Clrll  Code.  Nor  was  any  suf- 
ficient showing  made  ss  to  the  rights  of  the 
unnamed  claimants,  who,  she  alleged,  were 
also  entitled  to  inherit  under  said  subdivl- 
slon. 

Upon  that  appeal,  the  order  was  reversed 
and  the  cause  remanded  for  proceedings  not 
inconsistent  with  the  views  expressed  in  the 
opinion. 

Immediately  upon  the  going  down  of  the  j 
remittitur  on  that  appeal,  there  was  filed,  | 
without  leave  of  court,  a  document  styled  | 
"Answer  and  objections  to  petition  of  Milton  i 
K.  Young,  as  administrator  for  decedent,"  on  i 
be&alf  of  said  Mary  B.  Boss,  not  am  widow  | 


of  Albert  E.  Ross,  a  deceased  brother  of  tbe 
deceased  spouse  of  Elizabeth  B.  Boss  (her 
former  position),  but  as  assignee  of  two  chil- 
dren of  said  deceased  brother;  and  also  on 
behalf  of  a  brother  of  said  B.  B.  Ross,  the 
deceased  spouse,  and  Tarious  children  of  de- 
ceased brothers  and  slaters  of  said  B.  E. 
Ross.  These  persons  were  alleged  to  be  tbe 
helra  of  the  deceased  Elizabeth  B.  Boss  un- 
der subdivision  8  of  section  1386,  CivU  Code, 
on  the  theory  that  all  of  her  property  was 
the  separate  property  of  her  deceased  spouse 
at  the  time  of  his  death,  and  came  to  her 
from  him  under  the  decree  of  dlstributlou  In 
his  estate.  The  allegation  of  flacts  In  flils 
behalf  was  as  follows : 

"That  these  contestants  are  informed  and  be- 
lieve, and  upon  such  information  and  belief 
80  state  and  represent  to  the  court,  that  all  the 
property,  both  real  and  personal,  which  com- 
prised the  estate  of  ssld  B.  B.  Ross,  daceaaed, 
and  whidi  -was  distributed  under  snA  said 
decree  of  final  distribution  of  his  estate,  as 
aforesaid,  was  his  separate  property,  and  that 
all  the  property,  both  real  and  personaL  which 
was  distributed  to  said  Elizabeth  B.  Boss,  de- 
ceased, as  the  surviving  widow  of  aald  EL  B. 
Boas,  deceased,  under  said  decree  of  final  dis- 
tribution of  his  estate,  was  likewise  the  sepa- 
rate  property  of  s^d  B.  S.  Boss,  deceased, 
and  that  all  the  property,  both  real  and  per- 
sonal, which  now  comprises  and  Is  designated 
and  described  in  said  petition  of  said  edmlnls-, 
trator  as  tbe  estate  of  the  above-named  BUxa-' 
beth  B.  Boss,  deceased,  was  and  is  the  same 
property,  or  the  proceeds  or  avails  thereof, 
which  was  distributed  to  said  BUubeth  B.  Boas, 
deceased,  as  the  sorvtviag  widow  of  said  B.  B. 
Ross,  deceased,  and  received  by  her  ondnr  and 
by  said  decret  <rf  final  distribution  of  Us  es- 
tate." 

[1]  If  the  facts  were  as  alleged  herein,  all 
of  the  property  of  the  estate  of  Elizabeth  B. 
Ross,  deceased,  was  succeeded  to  under  sub- 
division 8  of  section  1386.  Civil  Code,  by  the 
surviving  brother  of  said  B.  B.  Boss  and  tl» 
descendants  of  his  deceased  brottiers  and  sis- 
ters. 

Motion  was  thereupon  made  In  behalf  of 
Maggie  G.  Steinbei^r  that  the  document  so 
filed  be  stricken  from  the  files  on  the  grounds 
that  the  same  was  not  filed  within  the  time 
prescribed  by  section  1668,  Code  of  Civil 
Procedure,  nor  within  the  time  allowed  1^ 
law  for  the  appearance  of  persons  claiming 
to  be  heirs  or  entitled  to  distribution;  that 
the  document  was  filed  more  than  24  months 
after  the  time  fixed  for  the  hearing  on  the 
administrator's  peUtl<»i  for  distribution  and 
more  than  14  months  after  the  time  to  which 
hearing  was  last  postponed  and  the  hearing 
completed ;  that  the  document  was  filed 
without  any  leave  of  court ;  and  that  the  fil- 
ing and  permitting  the  same  to  remain  on 
file  Is  not  in  conformity  with  and  Is  Incon- 
sistent with  the  Judgment  of  the  Supreme 
Court,  rendered  on  the  appeal  in  Estate  <^ 
Boss  (U  A.  6864)  sopra.  The  motion  was  ar- 
gned  and  submitted  to  the  oonxt  npoa  tbe 


Digitized  by  Google 


GtL) 


IK  BB  BOSS*  KSTATK 
(195  P.) 


677 


affldavlt  of  one  of  ttie  attorney  as  to  tbe 
prior  proceedings  In  tbe  matter,  tbe  recorde 
and  files  In  tbe  matter  of  tbe  estate  of  de* 
ceased,  and  tbe  decision  of  tbls  court  on  tbe 
appeal  In  tbe  matter  of  tbe  estate.  Tbe  mo- 
tlan  was  tbereupon  sninted,  and  dlstrlbatlon 
ordered  to  Maggie  G.  Stelaberger. 

[I]  We  see  no  force  In  tbe  claim  that  con- 
BideratloD  of  tbe  objections  to  distribution  to 
Ha^ie  O.  Stelnbers^  filed  on  bebalf  of  Mary 
E.  Ross  et  aL  woald  bave  been  Inconsistent 
witb  tbe  judgment  of  tbls  court  r^ered  on 
tbe  appeal  In  Estate  of  Boss  (L.  A.  6864)  su- 
pra, or  wltb  tbe  views  expressed  in  tbe  opin- 
ion filed  in  lenderb^  sucb  judgment.  In  tbat 
matter  tbe  lower  court  had  denied  tbe  ad- 
ministrator's petition  for  distrlbatlon  be- 
canse  of  tbe  initiation  by  Mrs.  Bobs  of  the 
proceeding  provided  1^  section  1664,  Code  of 
Civil  Procedure,  for  tbe  det^mlnatlon  of 
heirship,  and  was  about  to  go  ahead  with  the 
heirship  procoedlng.  We  held  tliat  under  the 
drcumstances  tbe  superior  court  should  not 
bave  entertained  tbe  petition  of  Mrs.  Boss 
as  one  under  section  1664,  Code  of  Civil  Pro- 
cedure, and  that  the  utmost  effect  to  be  given 
to  it  was  to  treat  it  as  a  claim  to  be  deter- 
mined In  the  pending  proceeding  for  distri- 
bution; and,  further,  that  the  trial  court 
erred  In  terminating  the  pending  proceeding 
for  distribution  by  denying  the  application 
of  the  administrator  for  distribution.  We 
therefore  reversed  the  order  and  remanded 
the  matter  for  proceedinga  not  InocHislstent 
witb  our  expression  of  views.  There  was  no 
direction  as  to  tbe  manner  of  distribution  or 
tbat  tbe  same  must  be  determined  on  the  is- 
sues theretofore  made  or  the  evidence  there- 
tofore received.  The  effect  of  this  was  to 
send  the  matter  back  for  bearing  on  the  ad- 
ministrator's petition  for  final  distribution, 
which,  naturally,  would  have  to  be  from  tbe 
very  b^lnnlng  and  regardless  of  the  evi- 
dence that  had  been  Introduced  on  the  for- 
mer bearing.  Tbat  hearing  bad  been  con- 
cluded and  an  improper  order  made  therein, 
which  was  rerersed,  and  in  substance  and 
effect  a  new  bearing  ordered.  The  opinion 
CMttalns  nothing  precluding  any  possible 
claimant  on  distribution  from  appearing  on 
the  new  hearing  and  setting  up  his  or  her 
dabgoa.  WlMther  or  not  upon  the  record  then 
before  us  we  might  properly  bsTe  ordered 
tlie  loww  court  to  make  dlrtrlbutkm  to  Mag- 
gie 6.  Stdnboger  npon  the  evidence  adduced 
CO  tbe  Conner  hearing,  we  did  not  do  so. 

[1. 4]  AS  to  the  claim  tbat  Mrs.  Boss*  ob- 
jections and  petition  were  not.  filed  within  the 
time  prescribed  by  section  1668,  Code  of  Oiv- 
11  Procednre^  nor  within  the  time  allowed  by 
law  tm  tbe  appearanoe  of  per8<Hi8  claiming 
to  be  b^  or  entitled  to  distribution,  tbe 
oaiij  provision  of  statute  which  can  be  claim- 
ed to  bear  on  the  matter  of  limiting  the  time 
tm  such  appearance  Is  (me  contained  In  sec- 
tion 1668,  Code  of  Olvil  Procedure.  That 


section,  after  prortding  that  tbe  decree  of 
distribution  may  be  made  on  the  petition  of 
the  executor  or  administrator  or  any  person 
interested  In  the  estate,  that  when  such  a 
petition  Is  filed  the  clerk  must  set  the  same 
for  hearing  and  give  notice  by  posting,  and 
tiiat  on  the  hearing  the  Judge  may  order  fur^ 
thex  notice  to  be  given,  provides: 

"At  the  time  fixed  for  the>  hearing,  or  to 
which  the  hearing  may  be  postponed,  any  per- 
son interested  in  the  estate  may  appear  and 
contest  the  petition  liy  filing  writtm  objeetl<ms 
thereto." 

This  sentence  was  incorporated  In  the  sec- 
tion by  amendment  In  1907  (St  1007,  p.  993), 
there  being  prior  to  tbls  time  no  express  stat- 
utory provtelon  for  wrlttrai  objections  or  the 
time  of  filing  thereof  and  It  Is  claimed  tbat 
thereby  tbe  time  within  whldi  written  ob- 
jections to  a  petition  for  final  distribution 
may  be  filed  Is  definitely  prescribed,  and  tbat 
unless  presented  within  such  time  tb^  must 
be  ignored.  It  is  further  urged  that  tba  lan- 
guage used  requires  the  filing  to  be  before 
the  actual  commbncement  of  the  bearing. 
We  are  of  the  opinion  that  Hie  provision  is 
not  to  be  c(niBtrued  as  ab8(dutely  barring  the 
right  of  a  claimant  to  be  beard  on  written  ob- 
jections if  he  falls  to  file  tbe  same  prior  to 
the  actual  commencement  of  a  hearing  on  a 
petition  for  dlstrlbutioa.  It  ie  to  be  observ- 
ed that  there  Is  no  provision  for  tiie  ttitry 
of  a  default  of  all  not  an;>earlnft  as  in  the 
procee^ng  under  section  1664,  Code  of  Civil 
Procedure,  to  determine  helrsbtp,  and  no  ex- 
press provision  whlcih  may  ^rly  be  con- 
strued as  effectuating  a  forf^ture  or  barring 
of  tbe  claim  of  one  whose  claim  has  not  been 
presented  prior  to  the  actual  crdum^icement 
of  the  liearing  on  such  a  petition.  The  plain 
object  of  the  amotdment  was  to  prorlde  a 
statutory  method  by  which  IsBoea  as  to  con- 
fiicttng  claims  of  right  on  dlstributioa  might 
be  made,  and,  of  course,  in  tlie  nature  of 
things  tl»  issues  should  be  made  prior  to  tlie 
actual  commencement  of  the  tuaring.  But 
there  la  nothing  In  the  statute  to  preclude 
the  trial  court  from  allowlDg  such  objections 
to  be  ffled  at  any  time  during  the  course  of 
the  bearing  whoi  It  Is  made  to  ai^pear  that 
the  proper  protection  of  the  rights  of  appar- 
ently bona  fide  claimants  so  demand.  It 
seems  to  us  that  the  utmost  ^ect  that  can 
be  given  to  the  provision  in  line  with  re- 
spondent's contention  Is  that  the  tHal  court 
may,  In  the  exercise  of  a  soufid  dlscretlrai, 
refuse  to  allow  the  filing  of  such  objection,  or 
the  remaining  of  the  same  on  file,  when  at- 
tempted to  be  filed  after  the  commencement 
and  during  the  course  of  tbe  actual  hearing. 
What  would  constitute  an  abuse  of  this  dis- 
cretion we  are  not  called  upon  here  to  con- 
sider, for  we  think  tbe  objections  were  filed 
wltbhi  tbe  time  prescribed  by  the  stetnteb 
L  e.,  prlOT  to  the  time  to  wtaidi  "the  hear- 
ing** was  postponed.  Satisfied  as  we  are  that 
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tiie  provlsioii  oa  to  time  was  simply  In  tb» 
Interest  of  an  orderly  procedure  to  mable 
the  issues  to  be  tried  on  the  bearing  to  be 
clearly  defined  when  the  hearing  commmoes, 
and  not  In  the  natore  of  ft  statute  of  limita- 
tions, the  tact  that  Oiere  was  a  partial  bear* 
ing  on  the  administrator's  petition  before  the 
objections  were  filed  Is  Immaterial  under  the 
drcnmstanca  of  this  case.  That  hearing 
was  Ineffective  for  any  purpose,  In  so  far  as 
distribution  was  concerned ;  the  trial  court 
ccmcluding  that  In  view  of  the  Initiation  of 
a  proceeding  to  determine  heirship  under  aec- 
tlmt  1664,  Code  of  Civil  Procedure,  the  dis- 
tribution proceeding  could  not  be  further 
beard,  and  therefore  daiylng  the  administra- 
tor's petition  and  terminating  the  proceed- 
ing. If  this  order  had  been  affirmed,  no- 
doubtedly  the  statute  could  not  be  held  to 
bar  these  claimants  from  appearing  upon 
any  subsequent  petition  for  distribution  that 
ml^t  be  filed.  The  effect  of  our  reversal  of 
this  action  of  the  trial  court  was  to  require 
a  new  bearing  to  be  had  upon  that  petition. 
Just  as  though  no  *i«fyiH«g  had  been  had,  and 
prior  to  the  commoieem^t  of  such  hearing 
the  objections  were  filed.  In  the  meantime 
the  hearing  upon  the  administrator's  petitl<m 
had'beeo  as  effectually  postponed  as  It  would 
have  been  under  an  express  order  of  post- 
ponwent  We  are  satisfied  that  in  so  fiir 
as  the  8tatut(H7  provision  invoked  Is  con- 
cerned, a.  reasonable  constnictiDn  requires  us 
to  bold  that  the  objections  filed  prior  to  the 
commencement  of  the  hearing  ordered  by  this 
court  were  filed  in  time. 

From  what  we  have  aaid  It  follows  that 
the  objection  that  the  objections  were  filed 
without  leave  of  court  is  without  force.  No 
such  permission  was  essential. 

In  the  formal  decree  of  distribution  made 
after  the  malclng  of  the  order  striking  out 
the  answer  and  objections  the  lower  court  in 
its  recitals  stated  that  "said  answer  and  ob- 
jections was  not  filed  witliin  the  time  allowed 
by  law,  and  that  said  contestants  are  guilt? 
of  laches  in  falling  so  to  do,"  although  laches 
was  not  one  of  the  grounds  upon  which  the 
motion  to  strike  was  based.  It  Is  urged  that 
we  have  here  a  finding  of  laches  on  the  part 
of  the  appellants  in  presenting  their  claim, 
and  that  this  finding  is  sufficiently  sustained 
by  the  proofs  and  sufficiently  Justifies  the  ac- 
tion of  l^e  court  In  refusing  to  give  them  a 
hearing.  As  we  have  noted,  this  recital  was 
Inserted  in  the  formal  decree  after  the  order 
granting  the  motions  to  strike  had  been 
made.  The  laches  found  is  cleclared  to  be 
in  failing  to  file  the  answer  and  objections 
"within  the  time  allowed  by  law."  Certain- ; 
ly  no  other  laches  was  found  by  the  trial 
court,  and  in  view  of  our  conclusion  that  they 
were  filed  within  the  time  allowed  by  law, 
the  finding  of  laches  furnishes  no  support  to 
the  decree  of  distrilnitlon. 

[I]  But,  regardless  of  this,  we  see  no  foun- 


dation In  the  facts  for  a  conclusion  that  ap* 
pellants  were  guilty  of  laches  In  presenting 
their  claims  for  adjudlcaticm.  As  we  have 
seen,  the  answer  and  objections  were  filed  by 
appellants  within  the  time  allowed  by  law, 
and  allied  mattrai  wbldi,  U  true,'  made 
them  the  successors  of  the  deceased  as  to  an 
the  property  at  the  moment  of  the  death  of 
fbe  deceased.  It  is  craioeded  that  they  are 
not  bound  by  the  decree  In  the  action  broufht 
by  Haggle  G.  Stelnberger  against  the  admin- 
istrator and  the  relaUves  of  deceased  under 
whidi  she  claims  to  be  oititled  to  have  dis- 
tributed to  her  all  Uie  prc^ierty  of  the  estate. 
If  their  allegati<m8  be  true  th^  are  13ie  sole 
"bdrs**  of  deceased.  In  vtew  of  tin  provlsicms 
of  snbdlvislcn  8  of  section  1886,  Civil  Code. 
On  the  oQter  band,  respondent  claims  to  be 
entitled  to  have  aU  the  property  dlstrUmted 
to  hex  on  the  theory  Cbat  the  next  of  kin  of 
deceased  against  whom  she  recovered  Judg- 
ment In  her  action  In  equity  constituted  all 
of  the  legal  heirs  of  deceased  and  succeeded 
to  the  pn^ierty  at  her  death.  We  thus  have 
a  contest,  (m  distribution,  as  to  who  are  the 
hdra  of  deceased  with  relation  to  the  prop- 
erty left  by  her,  under  our  statutes  of  suc- 
cession, and  the  tihilms  as  to  the  rrapective 
ri^ts  were  i^esented  and  filed  within  the 
time  allowed  by  law,  for  determination  by 
the  ojurt  in  the  proceeding  provided  by  stat- 
ute for  that  very  purpose.  We  do  not  see 
how  the  equitable  doctrine  of  laches  can  have 
any  application  under  such  circumstances. 
A  proceeding  on  distribution  Is  not  In  the 
nature  of  a  suit  between  party  and  party  in 
which  one  seeks  to  recover  something  alleged 
to  be  withheld  by  another,  but  is  in  the  na- 
ture of  a  proceeding  In  rem,  provided  for  the 
purpose  of  judicially  decreeing  the  succession 
to  the  property  of  a  deceased  person.  A  pro- 
cedure is  provided  under  which  any  person 
claiming  a  right  of  succession  may  appear 
and  present  his  claim  of  succession,  and  up- 
on the  bearing  the  court  must  determine  in 
whom  the  property  of  the  deceased  has  vest- 
ed. The  claimants  in  such  a  proceeding  oc- 
cupy no  such  relation  one  to  the  other  as 
may  ftilrly  be  held  to  impose  upon  one  In  fa- 
vor of  another  any  obligation  of  diligence  In 
the  matter  of  presenting  his  claim.  All 
claimants  are  upon  an  equal  footing  in  thla 
regard,  required  only  to  present  their  claims 
at  the  time  and  In  the  manner  requllred  by 
law.  We  are  speaking,  of  course,  of  cases  of 
mere  delay,  and  without  regard  to  a  possible 
situation  In  which  It  might  be  held  that  <me 
was  estopped  to.urge  his  claim  as  against  an- 
other. The  doctrine  of  laches  has  been  held 
applicable  In  certain  proceedings  In  probate 
In  this  state,  but  always,  so  far  as  we  have 
found,  where  the  proceeding  was  in  its  na- 
ture one  against  parties,  any  where  it  might 
fairly  be  held  that  the  obligation  rested  on 
the  claimant  In  favor  of  such  parties  to  dill- 
genUy  assert  his  claim.  On  principle  we  see 
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no  room  for  Its  application  In  any  otber  case. 
The  cases  In  tbis  state,  sneh  as  EsUte  of 
Orosb7,  65  Cal.  074,  686,  hold  It  applicable 
In  proceedings  for  the  sale  of  real  property 
of  a  deoedent  for  the  payment  of  debts  of  the 
deceased,  and  this  conclnslon  Is  reached  up- 
on the  theory,  as  stated  In  Estate  of  Hume, 
179  Cat  341, 176  Pae.  681,  682,  that— 

"An  application  to  sell  real  estate  of  a  de- 
cedent is  a  proceeding  acalnst  the  heirs  in 
whom  the  property  vested  at  the  d^ath  of  the 
ancestor." 

See,  also,  BsUte  of  Frend,  131  Gal.  678,  63 
Pae.  lOSO,  S2  Am.  SC.  Bep.  407. 

Mnch  as  we  d^loie  the  protracted  and  va- 
ried litlgatloa  in  the  matter  of  this  estate  we 
see  no  good  answer  to  liie  contention  ^at  the 
appellants  were  entitled  to  have  their  claims 
of  heirship  considered  on  the  bearing  of  the 
petition  for  distilbutlon. 

The  order  and  decree  appealed  from  is  re- 
Tezsed. 

We  ctmcor:  OUJBT,  J. ;  SHAW.  J. ;  WEL- 
BUR,  J.;  LEIZmON,  J.;  SLOANG. X ;  LAW- 
LOB,  J. 


VAN  CALBERQH  v.  EASTON  at  aL 

(L.  A.  6066.) 

(Supreme  Court  of  California.   Feb.  2,  1921. 
Rehearing  Denied  March  8, 1921.) 

Advme  iMsaeMloii  «»K7— Evldema  hald  ia- 
tvfleleat  to  prove  eoatlaaoas  poasewloa  for 
ive  yaari  prwrnHng  aotion. 
In  action  to  qaiet  title  in  which  plaintiff 
daimed  to  bave  acqoired  title  by  adverse  pos- 
session, evideoce  held  to  warrant  easomption 
by  Supreme  Court  on  plalntiffB  appeal  from 
judgment  for  defendants  that  trial  court  found 
that  plaintiff  did  not  continual^  use,  improve, 
or  cultivate  the  land  during  the  five  years  pre- 
ceding the  commencement  of  the  action. 

Department  1. 

Appeal  from  Snpericv  Court.  Los  Angeles 
Conpty;  John  W.  Sbenk.  Judge. 

Action  by  £.  Tan  Calbergh  against  Alice 
A.  Easton  and  others.  Judgment  for  de- 
fendanti^  and  plainUff  aN>ettIa.  Affirmed. 

Frank  C.  Prescott  and  Pr^cott  ft  Fres- 
oott,  all  of  Los  Angeles,  for  appellant 

CSiarleB  Lants, 'Howard  F.  Sheidierd,  and 
Saunel  M.  Oarroway*  all  of  Los  Angeles, 
for  reapondents. 

LAWLOR,  J.  Plaintiff  brought  this  ac- 
tion against  Alice  A.  Easton,  and  several 
others  under  fictitious  names,  to  quiet  title 
to  lot  22  In  block  8  of  the  subdivision  of 
the  sooth  half  of  lot  6  in  block  F  of  Han- 
cock's survey  in  the  city  of  Los  Angeles. 


It  was  alleged  that  for  five  years  Imme- 
diately preceding  the  commencement  of  this 
action  plaintifT  has  been  the  owner,  In  pos- 
session, and  has  paid  the  taxes  on  the  prop- 
erty, that  defendants  claim  and  assert  Inr 
terests  adverse  to  plaintiff,  and  tbat  they 
are  without  any  right  whatever,  "and  that 
the  said  defendants  have  not  *  «  •  any 
estate,  right,  title  or  Interest  •  *  •  In 
said  land."  The  defendants — Alice  A.  East- 
on, appearing  by  J.  M.  Moyer,  her  successor 
in  interest,  and  said  J.  M.  Moyer.  one  of 
those  sued  under  a  fictitious  name — for  an-; 
swer,  and  by  way  of  cross-complaint  deny 
that  plaintiff  is  the  owner  or  that  be  "has 
been  in  possession  of  said  property,  accom- 
panied by  payment  of  taxes  thereon  for  any 
period  of  five  years,  admit  tliat  •  •  • 
J.  M.  Moyer  claims  an  estate  and  interest  In 
said  property  adversely  to  the  plaintiff," 
and  allege  tbat  J.  M.  Moyer  is  the  owner  in 
fee  simple  of  said  lot  of  land,  and  tbat  nei- 
ther the  plaintiff  nor  the  said  other  defend- 
ants own  any  estate  or  interest  whatever 
therein.  The  allegationa  of  the  cross- com- 
plaint were  d^ed. 

In  support  of  Ills  claim  of  title  to  lot  22 
plalntlfl  offered  and  there  were  received  in 
evidence  certain  deeds  and  tax  receipts  for 
the  years  1908, 1909, 1910,  and  1911,  and  pro- 
duced e  nnmber  of  witnesses.  Amoog  the 
deeds  admitted  In  evidence  was  one  from  w. 
B.  Judson  and  others  to  one  C.  D.  Warden, 
dated  and  recorded  September  80,.  1907;  a 
quitclaim  deed  from  C.  t>.  Warden  to  A. 
Lunnim,  dated  November  1,  1907,  and  ra- 
corded  Korember  19,  1907;  and  a  deed  from 
G.  D.  Warden  and  hla  wife  to  the  plaintiff, 
dated  November  6,  1907,  which  was  record- 
ed on  April  27,  190S.  On  November  26, 
1907,  the  SODthem  CaUfomla  Title  A  Ab- 
stract Company,  of  which  G.  D.  Warden 
was  manager,  issned  to  plaintiff  a  cortiflcate 
of  title  to  lot  22. 

It  was  stipulated  that  on  AprU  22,  1889, 
the  fee  simple  to  lot  22  vested  in  Alice  A. 
Easton.  It  was  shown  that  on  December 
30,  1909,  W.  J.  Davis  conveyed  the  prop- 
erty to  J.  M.  Moyer.  the  deed  being  record- 
ed May  20,  1911.  The  wife  of  the  grantor 
joined  in  the  deed.  A  decree  quieting  J. 
M.  Meyer's  title  as  against  Alice  A..  Easton 
and  others  was  entered  on  July  8,  1910. 

J.  M.  Moyer  produced  certain  tax  re- 
ceipts, which  were  admitted  In  evidence, 
showing  payments  made  by  W.  J,  Davis  on 
January  27,  1908,  and  April  27,  1908,  and 
for  the  second  Installment  of  the  year  1911, 
paid  by  J.  M.  Moyer  on  February  7,  1912. 

The  cause  was  tried  by  the  court,  a  jury 
having  be^  waived.  The  court  made  find- 
ings of  fact  and  conclusions  of  law.  It  was 
found  that  J.  M.  Moyer,  as  snccessor  in 
Interest  of  Alice  A.  Easton,  was  the  owner 
in  fee  simple  and  entitled  to  the  possession 
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of  the  lot,  and  that  "plaintiff  has  no  estate, 
right,  title,  or  Interest  In  or  lien  upon  the 
property  or  any  portion  of  said  property." 
The  court  made  and  entered  a  decree  ac- 
cordingly. A  motion  for  a  new  trial  was 
Interposed  and  denied.  The  plaintiff  ap- 
peals. 

The  court  made  no  findings  on  the  deed 
from  C.  D.  Warden  to  plaintiff,  and  the 
latter  makes  no  point  on  this,  nor  does  he 
assert  on  appeal  that  he  has  title  to  lot  ^I'i. 
by  virtue  of  Buch  conveyance.  He  does, 
however,  claim  that  he  has  acqolred  title 
to  auch  property  by  adverse  possession. 

This  is  the  second  trial  of  the  action.  On 
the  former  trial  judgment  went  for  tiie 
plaintiff.  The  defendant  appealed  to  the 
District  Court  of  Appeal  for  the  Second 
Appellate  District,  and  the  judgment  was 
reversed  on  the  grounds  that  plaintiff  had 
failed  to  prove  possession  for  the  time  re- 
quired to  establish  title  by  prescription,  and 
that  he  had  failed  to  prove  payment  of  all 
the  tales  levied  and  assessed  against  the 
pr(H)erty  during  the  period  in  which  he  claim- 
ed to  have  held  possession  thereof.  A  petition 
for  hearing  was  filed  in  this  court  and  denied, 
without,  however,  "approving  the  portion  of 
the  opinion  relative  to  the  matter  of  the 
payment  of  the  second  installment  of  taxes 
for  the  year  1911"  Van  Calhergh  v.  East 
on,  S2  Oal.  App.  796.  800,  104  Pac.  1113, 
UIB. 

The  plaintiff  claims  that  continuously  for 
five  years,  next  preceding  the  filing  of  the 
complaint  he  had  occupied  and  used  the 
property,  and  that  he  "has  proved  an  undia- 
puted  adverse  possession  and  payment  of 
all  taxes  for  five  years."  No  specific  find- 
ing was  made  aa  to  when  plaintiff  first  en- 
tered upon  lot  22,  and  we  shall  first  c<«iBider 
wheUier  It  Is  to  be  implied  the  court  found 
plaintiff  was  not  in  possession  of  the  lot  for 
five  years  next  preceding  the  bringing  of  the 
action. 

The  complaint  was  filed  on  November  12, 
1912.    Plaintiff  testifled: 

That  he  went  to  the  abstract  company,  met 
Warden  tiiere,  and  purchased  lot  22  from  bim, 
having  been  told  by  a  stranger  that  Warden 
was  the  owner  thereof.  "He  told  me  he  had 
the  lot  tor  sale.  Z  paid  Mr.  Warden  for  the 
deed  in  cash  money.  I  did  not  draw  it  from 
the  bank.  I  had  It  on  hand  at  the  time.  I 
did  not  keep  any  account  or  records  of  busi- 
ness transactions  at  that  time.  Q.  Have  yon 
any  record  of  when  the  fund  came  into  your 
hands,  or  when  you  paid  it  out?  A,  No;  noth- 
ing like  that.  Q.  How  long  after  you  paid  the 
money  to  Mr.  Warden  did  you  get  the  deed? 
A.  I  think  I  got  it  right  after.  Q.  What  do 
you  mean  right  after?  A.  I  dont  quite  recol- 
lect it  it  was  the  next  day;  I  think  it  was 
the  next  day.  Q.  Did  you  get  the  certificate 
or  abstract  of  title  with  the  deed?  A.  No,  sir. 
•  •  •  I  received  the  deed  •  •  •  about 
November;  it  must  have  been  about  the  6tb  or 
7th,  1907,  that  I  received  it." 


On  the  former  trial,  plalntUf  stated  tliat 
be  received  the  deed  In  the  "latter  part  of 
November."    We  quote  from  the  dedsloa 

on  the  former  appeal: 

**The  deed  from  Warden  to  the  plaintiff  was 
introduced  In  evidence.  It  bore  date  of  Novem- 
ber 6,  1907,  but  the  plaintiff  testified  he  did  not 
receive  the  deed  until  the  latter  part  ot  Nov«n^ 
ber,  1907.  By  that  testimony  we  take  it  to 
mean  that  the  transaction  was  completed,  and 
the  deed  delivered  In  the  latter  part  o^  1907. 
Plaintiff  testified  that  he  immediately  took 
possession  of  the  lot  after  receiving  the  deed, 
built  a  fence  around  it,  and  had  used  it  con- 
tinnonsly  up  to  the  date  «t  trial  wUeh  oc- 
curred in  Uareh,  1914.'* 

When  plalntifl'B  attention  was  called  to 
the  variance  in  his  testimony  as  to  when  he 
received  the  deed,  he  made  several  indefinite 
statements,  but  finally  said  It  was  delivered . 
on  the  date  It  bears.  When  asked  why  he 
was  so  positive  after  a  lapse  of  4  or  6  years 
between  the  trials,  and  more  than  10  years 
after  the  transaction,  he  replied  he  did  not 
refresh  his  "memory  at  that  time  In  oourt 
when  I  happened  to  say  that" 

It  also  appeared  that  plaintiff  bought  lot 
22  and  paid  the  purchase  price  without  any 
examination  of  title;  that  he  did  not  get  a 
certificate  thereof  until  November  25th,  19 
days  after  he  claimed  be  received  the  deed 
and  took  possession,  and  that  the  convey- 
ance was  not  recorded  until  April  27th  ot 
the  following  year.  There  Is  nothing  In  the 
testimony  of  the  other  witnesses  for  plain- 
tiff to  indicate  that  any  of  them  had  any 
knowledge  as  to  when  he  first  took  poesee- 
slon  of  the  land,  and,  in  view  of  the  variant 
statements  of  plaintiff  himself  before  he 
finally  declared  he  made  the  entry  on  No- 
vember 6th,  we  think  It  clear  the  conrt 
found  he  did  not  assume  possession  before 
"the  latter  part  of  November"— the  time 
fixed  by  him  on  the  former  trial— or  at 
least  not  prior  to  November  12tb. 

It  was  said  In  Breeze  v.  Brooks,  97  OaL 
72,  77,  SI  Pac.  742,  744  (22  li.  R.  A.  257) : 

"The  findings  of  Uie  trial  court  are  to  re- 
ceive such  a  eonstruetlon  as  will  uphold  rather 
than  defeat  its  judgment  thereon,  and  when- 
ever, from  the  facts  found  by  it,  other  facts 
may  be  inferred  which  will  support  the  jadg- 
ment,  such  inference  will  be  deemed  to  have 
been  made  by- the  trial  court,  and  upon  an  ap- 
peal from  that  judgment  this  conrt  will  not 
draw  from  those  facts  anj  inference  of  fact 
contrary  to  that  which  may  have  been  drawn  Iw 
the  trial  court  for  the  purpose  ot  rendering 
such  Judgment  The  trial  conrt  in  this  case 
had  before  it  the  opinion  of  this  court  on  the 
former  appeal,  and  must  be  deemed  to  have 
made  its  Qndinga  of  fact  from  the  evidence  be- 
fore It  in  the  light  of  what  was  then  hdd  to 
be  essential  to  a  recovery  by  the  plaintiffs." 

See,  also,  Warren  v.  Hopkins,  110  OaL 
B0«,  612,  42  Pac.  986,  and  Parkins  t.  West 
Coast  Lumber  Co^  129  CaL  427,  82  Psc.  ST. 
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agreed  to  par  a  regular  comnalsslon  of  5 
per  cent,  on  the  price.  The  terms  of  pa7- 
ment  therein  stated  were  $1,000  cash,  bal- 
ance $5,500  In  five  yearB,  and  $5,900  In  eight 
rears,  at  7  per  cent  Interest,  payable  semi- 
annually ;  possession  to  be  glvCT  July,  1915. 
Dec^ber  2,  1914,  the  reqMmdent  mailed  to 
appellant  a  check  for  $50  depodt  oa  the  160 
acres,  stating  that — 

"The  $450  Is  ready  for  yoa  as  soon  as  jout 
final  certificate  comes,  at  which  time  we  will 
dose  the  deal  and  draw  np  the  notes,  mort- 
gage, and  transfer  the  water  stock,  etc.  The 
balance  of  the  $1,000  we  will  fix  up  the  first  of 
March  if  that  is  satisfactory  with  you  •  •  • 
regarding  poBsessloo  of  the  ranch  we  can  talk 
that  over  at  some  future  date." 

On  December  6,  1^4,  appellant  wrote  two 
letters  to  the  respondoit,  In  the  first  of  which 
he  states : 

"I  am  inclosing  herewith  my  formal  accept- 
ance of  your  deposit.  I  have'  only  the  prelimi- 
nary receipts  from  the  land  office.  *  *  * 
The  numbers  of  these  entries  are  Altie  S. 
Tawger  OlSeSft-Edwin  Tawger  0112«  (E  T's 
former  number  OT78).  I  will  be  glad  to  leam 
more  of  the  particutars  of  the  sale.  *  *  • 
Hoping  to  hear  from  you  further  and  congratu- 
lating yon  on  your  success,  I  am,  etc." 

The  formal  acceptance  above  referred  to  Is, 
In  par^  as  fidlows: 

'7our  faTOr  of  the  2d  inst.  Inclosing  check 
for  $60.00  is  at  hand.  I  am  accepting  this  de- 
posit on  the  understanding  that  you  have  con- 
tracted for  the  sale  of  the  described  property 
for  not  less  thau  $12,000.00,  $500  to  be  paid 
on  execution  of  the  transfer,  $600  to  be  paid 
on  Bfarch  1,  1916,  $5,500  to  be  paid  in  not  less 
than  fire  years  after  date  of  transfer,  $6,500  to 
be  paid  In  not  less  than  eight  years  after  date 
«f  tnnsfer.  Interest  on  deferred  payments  to 
be  paid  semiannually  at  the  rate  of  7  per  cent, 
jier  annum.  While  I  cannot  at  this  writing, 
goarantee  the  date  of  purchasers  posseesion 
earlier  than  July  1,  1915.  I  will  nse  my  good 
offices  in  meeting  his  desires  fn  this  particular." 

In  Tlew  of  the  contention  of  the  appellant 
that  the  relation  between  appellant  and  re- 
spondent at  all  times  was  that  of  agent  and 
principal,  it  will  be  observed  that  np  to  this 
point  In  the  correspondence  the  appellant  Is 
apparently  accepting  a  proposal  made  to  his 
agent,  the  plaintiff.  In  the  reply  of  Decem- 
ber 14th  the  respondent  restates  the  terms  of 
sale  in  accordance  with  the  letter  of  appel- 
lant, and  discloses  the  fact  that  respondent's 
uncle  in  Oltlaboma  was  the  purchaser  of  the 
ranch.  The  language  is  a  follows : 

"Among  others  who  I  put  the  proposition  up 
to  in  the  past  month  or  so,  I  wrote  to  my  un- 
cle in  Oklahoma,  who  I  have  been  trying  to 
get  interested  in  the  valley  for  several  years. 
X  gave  him  toll  particulars  and  told  him  he  had 
better  buy  a  randi  before  he  arrived  here.  If 
he  Adu't  feel  like  handhng  it  all  I  told  him 
I  would  go  In  with  Um  on  it.  He  has  a  large 
income  every  month  and  I  have  been  trying  to 
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get  him  to  invest  part  of  it  here.  A  few  days 
before  I  wrote  you  I  received  a  letter  from  him 
to  go  ahead  on  it.  *  •  *  I  will  probably 
hear  further  from  my  uncle  in  a  few  days  re- 
garding his  ideas  of  handling  the  place." 

It  will  be  observed  that  this  la  the  first  In- 
tinution  in  the  correspondotce  tibat  the  agent 
might  become  or  was  interested  In  the  propo- 
sition. And  tlie  extent  of  this  Infoimaflon  Is 
that  he  had  Informed  tals  nncle  that  he 
would  go  in  wlttL  him  on  it  if  the  uncle  did 
not  fM  Bke  >>hii«1»«b  the  whtde  tUng. 
There  is  no  statuneot,  however,  ttiat  the  uncile 
was  unable  or  miwiUlng  to  cai^  <mt  the  am- 
tract  whl<^  the  nephew  was  execatlng  oa  his 
behalf.  The  next  letter  Is  January  16^  1915, 
In  which  respondent  notifies  appellant  as 
follows: 

"Have  had  a  couple  of  telegrams  from  my 
unde  and  he  will  be  unable  to  reach  here  be- 
fore the  last  of  the  month,  so  I  will  not  keep  yon 
waiting  on  his  arrival,  ^hall  I  make  the  notes 
and  mortgage  here,  or  wiU  you  have  them 
drawn  up  and  sent  over  to  be  signed?  •  •  • 
If  yon  want  to  draw  tbem  up  there  make  tiiem 
read  Frank  M.  Salisbury  and  Mary  E.  Salis- 
bory,  and  send  them  over  and  we  will  get  the 
deal  dosed  np." 

On  January  2l8t  appellant  notified  re- 
spondent that  the  letter  had  been  mislaid 
and  requesting  for  a  copy.  In  reply  the  re- 
spondent notified  the  appellant  as  follows : 

"You  can  make  the  papers  out  to  Frank  M. 
and  Mary  E.  Salisbury.  If  you  will  have  the 
Mtg-  &  notes  made  out  the  way  you  want  them 
&  send  them  uver  we  will  send  them  with  the 
money  to  the  Southern  Trust  &  Savings  Bank. 
The  deed  you  can  turn  into  the  bank  there. 
We  can  close  It  up  at  any  time.  If  you  wcnild 
rather  wait  until  my  unde  gets  here  and  see 
if  he  will  make  a  larger  cash  payment  It  will  be 
all  right  with  me.  Has  the  water  stock  been 
transferred  yet?" 

It  will  be  observed  that  this  proposition.  In 
the  light  of  the  former  correspondence, 
amounted  to  the  proposal  of  an  arrangement 
by  which  the  res^ndent  would  take  the  title 
In  himself  and  his  wife  for  and  on  behalf  of 
the  uncle,  hence  the  proposal  that  if  the  ap- 
pellant desired  he  could  wait  until  the  imcle 
gets  here.  On  January  29th  the  appellant 
wrote  the  respondent  that  he  had  placed  in 
escrow  with  the  trust  company  the  deeds, 
water  stock,  notes,  and  mortgages,  and  stat- 
ed, among  other  tilings  as  foUowa: 

"I  understand  the  customary  commission  in 
tiiis  state  is  5  per  cent,  on  the  first  $6,000  and 
2^  per  cent  on  the  balance.  This  would  figure 
$400.  •  *  *  As  it  is  now  nearing  the  1st  of 
March  I  think  it  would  simplify  mattera  if 
you  would  complete  the  Ist  payment  of  $1,000 
between  now  and  Mar.  let  at  which  time  the 
bank  would  turn  over  to  you  the  deeds,  the  wa- 
ter stock,  the  title  guarantee  and  the  note  for 
$400  without  intereat  Receivbig  from  you  the 
notes,  the  mortgage  and  your  check  tor  |80O.- 
00." 
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This  proposition  of  tbe  appellant  waa,  In 
dfect,  to  allow  a  commission  of  $400,  vhich 
was  to  be  paid  by  surrendering  the  note  of 
fh»  respondent  for  fMO,  wblcdi,  apparently, 
bad  resulted  from  some  previous  dealings  be- 
tween tbe  parttea.  On  Febmary  lat  appel- 
lant wrote  rcflpoodent  stating  that  the  stock 
diould  be  bandied  a  little  dliferently,  owing 
to  the  small  amount  of  the  first  payment 

"We  viU  asdBn  tbe  stock  to  yon  and  instruct 
the  bank  to  hold  the  same  In  escrow  in  your 
name  until  payment  is  made  on  the  first  note 
[$6,000}  when  the  etock  is  to  be  delivered  to 
yon  or  your  assign." 

It  will  be  observed  that  this  proposal  called 
ujHm  the  respondent  to  wait  five  years  before 
be  received  possession  of  the  stock  certifi- 
cates. On  February  9,  1915,  appellant  writes 
respondent  that  he  wishes  to  know  "wheth- 
er we  are  In  agreement  on  the  details  of  the 
transfer  of  tlie  No.  5  bighUne  pnq^nty,"  and 
asks: 

"Can  yon  not  write  me  at  once  ginuK  me 
your  dedslon  on  the  pofatto  ontUoed  In  my  let- 
tors  of  Jan,  29  and  Feb.  IT' 

On  February  12th  a  letter  was  written  on 
bebalf  of  the  respondent  by  Mta  B.  Tnrbett 
containing  the  following  stotement: 

"The  way  he  anderstood  the  deal  was  $12,- 
000  for  the  ranch.  The  regular  commission  for 
selling  land  in  Imperial  Valley  is  5  per  cent. 
Btnight,  and  the  contract  you  dgned  on  it  you 
agreed  to  pay  6  per  cent  That  would  make 
9600  commission  or  a  balance  dne  on  the  first 
payment  of  1860.00.  Bat  Mr.  Salisbury  thonght 
you  would  probably  want  a  little  more  cash,  as 
tbe  first  payment  was  small,  bo  made  the  prop- 
osition to  pay  $600  cash  and  then  deduct  the 
$100  balance  Of  commission  wben  tbe  horse 
note  was  paid.^ 

It  wm  be  obwmd  that  tUs  answer  does 
not  meet  the  proposal  of  the  appellant*  who 
l8  asking  for  $960  cash  by  Mardi  let  The 
connter  proposal  Is  to  pay  $600  cash  and  no 
more,  the  $600  oommlssion  taking  care  of  tbe 
other  $500  and  wtra  $100  thus  paid  by  plain- 
ttfl  was  to  bededadsd  from  the  'florae  note," 
whidi,  apparmtly,  was  the  $400  note.  On 
February  26th  respondent  sent  the  trust  com- 
pany notes  and  mortgages  ^ecuted  by  him- 
self and  wife  for  $11,000  and  a  dte^  for 
$460  "b^ance  of  first  payment  aa  said  land," 
with  InstmctionB  to  tnm  over  the  mor^ages 
on  the  recdpt  from  lilm  of  a  *'deed  to  me  for 
said  property,  also  'a  certlflcate  for  160 
ebarea  of  Impolal  Water  Ownpany  No.  6 
stock  eiOier  made  out  in  my  name  or  en- 
dorsed to  me."  On  February  27th  appellant 
sent  a  second  letter  to  the  trust  onnpany, 
stating  that  notes  and  mortgages  were  In- 
dosed,  and  adding,  "If  there  is  anything  else 
necessary  on  my  part  to  close  the  deal,  idease 
let  me  know."  On  Mandi  6th  aiq^llaut 
wrote  respondent,  stating  that  be  did  not 
onAerstand  how  he  intended  to  bandte  the 
Mttlemut  oC  "oar  acobunt" 


"When  yon  forwarded  $460  as  first  payment 
X  supposed  yon  wonid  pay  the  note  in  ttie  r^a- 
lar  way,  leaving  a  balance  of  $600  as  your  com- 
mission. I  did  not  remember  the  wording  of 
the  commission  dause  in  my  original  agreement 
with  you,  bat  supposed  it  would  be  in  line  with 
the  rates  charged  In  San  Diego.  However,  If 
the  agreement  calls  for  6  per  cent,  on  the  whole 
amount  I  wfll  stand  by  it  and  yoa.  can  either 
pay  the  note  in  full  ($410)  and  I  will  hand  you 
back  check  for  $100,  or  you  can  have  the  note 
returned  to  the  Southern  Trust  &  Savings 
Bank  together  with  your  check  for  $310  and 
I  will  surrender  the  note  along  with  the  other 
papers.  I  understand  that  it  is  usual  to  sur- 
render the  water  stock  when  same  is  used  for 
collatoral,  and  have  a  proper  notetlon  <m  aame 
made  by  the  water  company." 

It  appears  from  this  proposition  that  the 
appellant  was  willing  to  accept  a  cash  pay- 
ment of  $600,  to  concede  a  commission  of  $600, 
and  to  accept  $310  in  payment  for  a  $410 
note  heretofore  referred  to,  and  expected  to 
retain  tbe  certificates  of  stock  as  pledgee. 
The  letter  of  appelant  the  next  day  urged  re- 
spondent to  complete  the  deal,  and  added, 
"I  think  as  my  agent  you  had  better  get  'Mr. 
Salisbury'  to  come  across."  On  March  9th 
a^wllant  again  wrote  respoodent: 

"I  regret  that  yon  did  not  grant  me  the  oour- 
tesy  of  notifying  me  beforeband  of  your  Inten- 
tions in  regard  to  the  payment  of  your  note.  I 
gather  from  your  letter  and  from  your  tde- 
phone  conversation  that  part  of  your  hesitetion 
is  due  to  alleged  defects  In  the  horses,  and  on 
this  assumption  I  feel  warranted  in  taking 
whatever  measures  are  in  my  power  for  my 
protection.** 

On  Hareh  26^  19li!»  appellant  notlfled  tbe 
trust  company  that  they  had  possession  of 
the  two  deeds  in  questlim ;  Oiat  **UiO  shares 
of  water  stock  is  to  the  hands  of  *lBiper!al 
Title  Guaranty  and  Bonded  Abstract  Oom- 
pany,*  wtddi  tbt^  win  have  transferred  to  Hr. 
Salisbury  with  myself  as  pledgee,  as  soim  as 
the  Man^  10,  IftlS,  water  assessment  is 
paid."  The  assessment  amounted  to  $80.71. 

**I  understand  you  now  have  from  Ifr.  Salis- 
bury the  sum  of  $460  in  cash;  one  promissory 
note  for  6  years  at  7  per  cent,  payable  semi- 
annually; one  promissory  note  for  8  years  with 

interest  at  7  per  cent,  payable  semiannually; 
notes  secured  by  mortgage  on  tbe  proper^,  all 
dated  Jan.  let,  1916.  •  •  ♦  I  therefore  re- 
quest that  you  turn  over  to  me  the  cash  and 
papers  above  referred  to,  reserving  an  amount 
sufficient  to  cover  the  back  taxes,  which  In  my 
opinion  will  iu>t  exceed  $100.00." 

This  was  not  done.  On  April  14tli  reQKmd- 
ent  wrote  the  trust  company  directing  them  to 
close  the  deal  In  accordance  with  the  letter 
of  Febmary  25th.  This  letter,  as  above  stat- 
ed, requires  "a  certificate  £(«■  160  shares  of 
Zmp^ial  Water  Company  No.  6  stock  tftho' 
made  out  la  my  name  or  endorsed  to  me  to 
be  delivered  to  the  escrow  htrtder."  Bot  tibe 
letter  of  April  UQi  owitalnwl  tbe  fonowing 
modification  I 
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"Yo\x  can  take  an  order  from  Mr.  Tawger,  al- 
so from  Altie  S.  Yawger  if  it  seems  necessary 
to  the  Abstract  Companj  or  the  partiea  bold- 
inc  tbe  stock,  instructing  tbem  to  transfer  the 
■tock  to  mo  as  soon  as  I  have  paid  tiie  assess- 
ment, so  that  the  stock  is  transferable  on  tbe 
companies*  books.  I^ease  also  get  from  Mr. 
Tawger  an  aj^eement  whereby  he  will  agree 
to  pay  all  taxes  which  may  be  assesncd  to  said 
property  coTczing  the  period  ap  to  January  Ist, 
Iftlff,  whan  dna." 

It  will  be  Obserred  that  according  to  re- 
Bpondraifs  letter  of  April  14th  the  water 
stock  was  to  be  assigned  to  Mm  and  left  with 
the  abstract  company  until  be  had  paid  an 
assessment  on  the  stock,  which,  it  aKiears, 
amounted  to  $90.71,  and  that  th^efore  it 
was  to  be  transferred  to  him,  while  tbe  pro- 
posals of  tbe  appellant  were  that  the  stock 
should  be  Issaed  to  appellant  as  ple^ee  ot 
respond^t  and  that  the  certificates  should 
r«nain  with  the  bank  tor  Ave  years.  At 
this  point  It  will  be  seen  that  up  to  April 
14,  1919,  there  had  never  been  a  complete 
meeting  of  minda_ between  the  appellant  and 
fbm  respondent  for  the  following  reasms: 

First,  the  rect>oDdent  had  nerer  Inflonned 
tike  appellant  that  he  was  pmcliagliig  for 
himself  and  not  for  his  ancle. 

Second,  appellant  was  insisting  that  his 
$400  note  be  paid  as  a  part  oit  tbe  transac- 
tiott,  which  increased  the  amonnt  of  the  cash 
payment  $310. 

Third,  the  proposition  of  the  appellant 
that  the  stock  should  be  relssned  in  the  name 
of  the  appellant,  as  i^edgee,  and  retained 
In  the  possession  of  the  escrow  holder,  was 
never  accepted,  and  counter  proposals  were 
made  and  pending  on  April  14,  lOltSb 

Fourth,  the  parties  had  agreed  on  the  pay- 
ment of  $90  water  assessment  by  respondent, 
bat  the  appellant  liad  not  consented,  to  a  poatr 
ponement  ot  the  tnuuter  ot  the  stodi,  dm  to 
respondenf  8  dday  la  v^jing  tbe  aflsoMmept, 
If  any. 

Fifth,  tbe  date  fixed  In  tbe  pro^oaaia  ot  the 
a|H?ellant  for  tbe  payment  of  the  $310  had. 
expired  on  March  1,  1816,  and  no  other  ar- 
rangement had  been  made  tor  tnch  paymoit. 

[1,1]  If  we  assume,  tm  rewondent  con- 
tends, that  he  was  not  acting  as  agent  but 
In  his  own  behalf,  there  was  no  meeting  of 
Bdsdi^  for  the  reasons  stated,  and  boice  no 
ccntraet  But  the  coneqMnidenoe  makes  it 
clear,  not  only  that  tbe  respondent  waa  ap- 
peUanf  8  agent  fbr  tbe  sale  of  the  land,  but 
also  that  he  (Claimed  to  have  tfected  a  sale 
as  BQ(di  sgent  and  was  dalmlng  fall  commis- 
sion therefor.  The  mere  dreams  tan  ce  tliat 
respondent  directed  the  deeds  to  he  executed 
to  himself  and  wife  and  that  appellant  ac- 
^ntosced  therein  is  not  sndi  full  notice  of 
the  drcnm  stances  as  would  validate  a  pur- 
chase by  the  agent  himself.  Burke  v.  Bours, 
92  Cal.  108,  28  Pac.  67 ;  a  c.  98  Cal.  171,  82 
Pae.  980.  Moreover,  appellant  in  tbe  letter 
of  Mardi  6,  1015,  had  Informed  re^tondent 
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that  he  had  received  a  better  offer  for  tbe 
ranch  which  would  make  him  "come  out 
$1400  ahead,'*  thus  Indicating  that  at  that 
date  be  was  only  omtinuing  negotiations  be- 
cause of  his  belief  that  a  sale  had  been  made 
to  the  uncle.  It  remains  to  conMder  whether 
the  snbsequmt  dealings  between  tbe  par- 
ties constituted  a  contract.  On  April  19, 
1916,  the  first  8ympt(Hns  of  trouble  appeared. 
On  that  date  ai^lant  notified  Ballrtrary  as 
follows : 

"In  view  of  the  fact  that  0.  P.  Yandenberg 
who  I  understand  to  be  the  purchaser  for  my 
ranch  has  defaulted  In  one  of  the  two  payments 
of  $500  due  respectively  on  date  oi  execution 
of  tbe  transfer  and  on  March  1,  1916,  I  feel 
that  I  have  the  right  to  cancel  the  negotiation 
and  shall  be  obUged  to  do  so  unless  you  de- 
posit for  escrow  within  five  days  the  additional 
sam  of  $600  in  the  Soathem  Trust  &  Savings 
Bank  of  San  IMego  notifying  me  at  Brawley  of 
your  action."  ■ 

On  April  24tb  plalntlft  wired  $500  to  the 
trust  company  and  telegraphed  appellant  as 

follows : 

"Have  deposited  five  hundred  dollars  with 
Southern  Trust  &  Savings  Bank,  San  Diego,  as 
per  your  letter  of  nineteenth,  and  paid  assess- 
ment on  stoc^** 

On  tbe  same  date  plaintiff  wired  the  trust 
company  that  he  had  made  tbe  deposit  In  re- 
sponse to  a  demand  of  Yawger  and  stated: 

"This  in  direct  violation  of  bis  oral  agree- 
ment here,  but  I  am  complying  to  protect  es- 
crow. Please  be  advised  I  Trill  require  you  pro- 
tect my  interests  in  this  escrow  as  no  default 
made  by  me.** 

On  the  same  date  appelant  wrote  the  trust 
company  as  follows : 

"I  presume  the  deed,  ete^  wHl  have  to  be 
made  out  to  another  party,  and  until  this  is  de- 
termined I  suggest  you  h^  my  part  of  the 
escrow  subject  to  my  order." 

We  will  pause  in  the  statement  of  facts  to 
say  that  the  trial  court  found  that  the  con- 
tract for  sale  of  tbe  land  and  water  stock  was 
entered  Into  December  fi,  1914,  between  re- 
spondent and  Bdwln  Yawger  - and  Altie  S. 
Yawger,  in  accordance  with  the  allegation  of 
the  complaint  to  that  effect,  although  this  al- 
legati<m  was  amended  by  stipolatiwi  at  the 
time  of  the  trial  as  to  substitute  Ibe  date 
October  19,  1914,  as  the  date  ot  the  contract, 
which  is  the  date  of  the  contract  <tf  employ- 
ment above  mentioned.  The  court  further 
found  that  the  escrow  was  folly  completed 
on  April  24,  1916,  and  that  thereupon  tbe 
title  of  tihe  land  and  water  stock  passed 
to  respondent,  and  tbe  right  to  the  money 
vested  in  ffidwln  Yawger  and  Altie  S. 
Yawger.  The  court  found  as  a  fact  and  de- 
creed in  accordance  with  tbe  finding  that 
the  plaintiff  was  tbe  owner  of  tbe  land  In 
fee,  and  In  the  same  deoee  directed  tbe  de> 
livery  of  tbe  abovfrmentioned  couTeyanoe 
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the  escrow  holder  wherein  the  respondHit 
and  Mary  E.  Salisbury  were  grantees.  The 
slgnlflcance  of  these  conclusions  will  appear 
from  the  fact  that  on  May  7, 1915,  while  the 
money  was  still  In  the  possession  of  the  es- 
crow holder,  a  writ  of  execution  issued  upon 
a  Judgment  In  favor  of  W.  W.  Wilklns  and 
against  the  plaintiff  was  levied  upon  all  the 
money  ($950)  and  stock  of  respondent  in  the 
hands  of  the  escrow  holder.  Thereafter  on 
the  same  day  appellant  demanded  of 'the  es- 
crow holder  the  return  to  him  of  the  deeds 
"and  certificate  of  title,  owing  to  the  fact  that 
by  reason  o.f  the  levy  of  the  execution  the 
deal  could  not  be  carried  out.  On  May  11th 
respondent  telegraphed  to  the  escrow  holder 
that  the  money  in  its  bands  was  not  subject 
to  attachment-  On  May  22d  appellant  made 
another  demand  on  the  trust  company  for  the 
delivery  of  the  money  deposited  by  F.  M. 
Salisbury,  "or  the  return  of  my  papery  to 
me,"  and  stated: 

"I  shall  have  to  Insist  that  one  or  the  other 
b«  done  within  three  days  from  th«  date  of  the 
receipt  of  this  letter  by  yon,  as  I  cannot  al- 
low the  matter  to  drag  on  indefinitely,  believing 
It  has  already  been  allowed  to  drag  beyond  all 
reasonable  time." 

On  May  29th  ai^i^lant  notifled  reepondent 
that  he  had  dmaoded  that  the  escrow,  holder 
return  all  papers  belonging  to  him  and  can- 
cel proposed  deal,  and  added : 

"I  still  hold  your  note  for  $400.00  and  Inter- 
est which  is  past  due,  and  in  addition  my  claim 
against  you  for  conversion  of  my  property.  I 
alio  reserve  the  right  to  put  forward  a  reason- 
able claim  for  damages  in  connection  with  your 
proposed  purchase  of  my  ranch  in  the  event  it 
appears  such  danages  have  been  oceasioned  by 
your  default." 

This  letter  was  answered  on  June  7,  1916, 
by  the  respondfflit's  attorneys,  who  stated 
that  the  last  (500  payment  had  been  made 
under  their  advice  and  that  thereupon  "It 
was  the  duty  of  the  bank  and  yourself  to 
make  and  accept  delivery  of  the  funds  and 
papers  under  the  terms  of  the  escrow  Instruc- 
tions." After  stating  that  the  appelant  had 
caused  the  attachment  to  be  levied,  the  fol- 
lowing iB  added: 

"Whfle  it  is  true  that  you  hold  Mr.  Salis- 
bury's note  wliicfa  is  past  due  in  the  sum  of 
$400.00,  it  is  also  true  that  you  owe  him 
$600.00  for  commission  for  the  sale  of  the 
property  involved  in  the  escrow;  you  also  have 
a  claim  for  damages  or  compensation  for  bis 
mistaken  use  of  your  personal  property.  These 
latter  matters,  while  not  involved  in  the  es- 
crow transaction,  we  will  be  wUlIng  to  discuss 
and  adjust  with  you  at  any  time  and  place." 

[3]  From  the  foregoing  it  will  be  observed 
that  the  nearest  approacSi  to  an  agreem^t 
was  reached  on  the  24th  of  April,  at  which 
time  the  respondent  acceded  to  the  demand 
of  the  app^ant  that  the  sum  of  $500  In  ad- 
dltiw  be  paid  to  the  eacrow  holder.   Up  to 


that  time  the  parties  bad  been  dealing  on  the 
theory  that  a  commission  was  to  be  allowed 
and  arranged  In  the  deal  itself  and  while, 
as  already  stated,  the  details  thereof  had  not 
been  fully  arranged,  the  new  demand  of  ap- 
pellant for  the  deposit  of  $500  was  based 
upon  the  assertion  of  appellant  that  the 
transaction  was  one  between  appellant  and 
O.  P.  Vandenberg.  The  Immediate  compli- 
ance with  this  demand  was  an  admowleds- 
ment  by  plalntlfC  that  Vandwiberg  was  the 
purchaser  and  that  the  contract  w^s  one 
between  appellant  and  O.  P.  Vandenberg.  So 
that  if  It  can  be  said,  as  the  trial  court 
holds,  that  the  minds  of  the  parties  met  on 
April  24th  and  the  deal  was  tbbn  fully  con- 
summated, the  agreement  was  between  the 
appellant  and  Yandenberg  for  the  sale  of  the 
property.  On  such  an  agreement  the  plaintiff 
as  the  selling  agent  was  entitled  to  the 
agreed  commission,  but,  of  course,  was  not 
entitled  to  enforce  the  contract,  on  his  own 
behalf.  Burke  t.  Bouts,  supra.  In  passing 
it  should  be  noted  that  the  plaintiff  alleged 
and  the  court  found  as  a  Xact  th&t  the  levy 
of  the  execution  of  May  7th  was  made  at  the 
Instance  of  the  appelant  It  is  <daimed  by 
the  ai^lant  tn  his  bri^  that  there  was  ab- 
solutely no  evidence  to  support  this  finding 
and  the  respondent  does  not  print  any  such 
erldraiee  In  Ms  brief,  and  we  may  therefore 
ccmclude  that  no  such  evidence  Is  contained 
In  the  record.  HowevOr  that  may  be,  the 
tact  of  this  levy  under  judgment  against  the 
plaintiff  is  an  apt  Illustration  of  the  difference 
between  the  contract  the  appellant  made 
and  the  one  which  la  sought  to  be  enforced 
here.  If  the  transaction  waa  one  between 
appellant  and  Vandenberg,  an  execution 
against  Salisbury  would  have  no  effect.  Fur- 
thermore, the  sale  was  made  largely  on 
credit,  and  the  responsiUllty  of  the  pur- 
chaser was  of  vital  moment  After  dedact- 
ii^  commissions,  only  $400  was  to  be  reoelTed 
by  the  owner  for  the  transfer  of  land  and 
water  stock  valued  at  $12,000.  Possession  of 
the  premises  were  to  be  dflUvered  and  Uie 
deferred  payments  were  to  be  made  In  life 
and  eight  years. 

[4]  The  respondent  did  not  prove  the  con- 
tract he  alleged.  He  alleged  that  the  con- 
tract was  b^ween  hlms^  and  the  two  anpd- 
lanta  Edwin  and  Altie  Tawger,  while  the 
contract  proved  was  one  betveen  Mwln 
Yawger  and  C.  P.  Vandenberg,  or,  aco^it- 
Ing  plalatlOt's  Tiew,  between  Edwin  Yawger 
and  the  plaintiff.  Altle  Yav^r  was  not  a 
party  to  the  contract.  The  deposit  of  her 
deed  merely  placed  ffidwin  Yawger  In  a  posi- 
tion where  he  could  carry  out  his  agreement 
to  convey  the  entire  100  acres.  Tb»  court 
found  the  fact  in  accordance  with  the  all^a- 
tion  of  the  complaint. 

[Sj  Appellant  contends  that  the  wife,  Mary 
Salisbury,  should  have  been  a  party  plalntUr, 
and  that  the  Judgment  creditor,  Wltklns,  and 
the  sheriff  should  also  be  made  parties.  It  is 
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dear  that  Blax7  SaUsbury  (iboald  have  be^ 
a  party  because  the  effect  of  the  ju^ment 
Is  not  only  to  direct  a  conv^ance  to  her,  but 
also  the  delivery  of  p.  mortgage  ex  ecu  ted  by 
ber  for  $U,000.  The  respondent  claims  it  Is 
unnecessary  to  brljig  In  the  judgment  creditor 
for  the  reason  that  the  levy  of  the  execatlon 
was  In^ectnal  and  invalid  because  Che  title 
to  the  money  had  passed  to  appellant  at  the 
time  of  the  levy  of  the  execution,  and  for 
the  furttier  reason  that  the  stock,  although 
assigned  to  the  respondent,  was  held  in 
pledge  and  the  rights  of  the  appellant  as 
pledgee  had  already  attached  and  no  tender 
of  the  amount  of  the  pledge  was  made.  It 
Js  clear  that  the  Jodgmwit  creditor  should 
have  been  made  a  party.  It  does  not  appear, 
however,  that  any  request  of  any  kind  was 
made  of  the  court  that  such  parties  be 
brought  In,  and  their  absence  does  not  Invali- 
date the  judgment  We  may  therefore  con- 
sider the  efFect  the  levy  as  between  the 
parties  before  the  court.  The  platntUTs 
theory  that  the  title  to  the  money  had  passed 
to  the  defendant  Is  erroneooB,  for  the  con- 
tract was  never  consummated.  It  follows 
tbat  the  p^fl<nt<ff  was  in  default  becanse  of 
a  failure  to  comply  with  appe^nt's  demahd 
of  Hay  22d  feu-  either  the  money  or  for  a  re- 
turn ct  his  deeds.  No  subsequoit  tender  was 
made  by  plaintiff,  and,  having  alEw  ftiiled  to 
release  the  money  from  the  lien  of  the  ex- 
ecution, plaintiff  cannot  prosecute  this  action. 
An>eUant  has  not  made  his  points  clearly  In 
his  C4>enliig  brief,  bat  it  sufficiently  appears 
that  he  Is  claiming  that  there  could  be  no 
contract  between  respondent,  who  was  acting 
as  agmt,  and  the  appellant,  bis  principal, 
"without  full  knowledge  of  his  principal,  and 
vasSi  pnrcluuw  will  always  be  set  aside  at  the 
option  of  tbe  principal,"  citing  Bnrke  v. 
Boors,  s^a,  and  lAmUar  cases.  In  his  re- 
ply  brief  appellant.  Instead  of  flatly  datming 
that  thoe  was  no  contract  of  sale  betwera  ap* 
pellant  and  reqimnden^  analyzes  the  cor- 
leBpondence  for  the  purpose  of  showing  that 
there  was  no  contract  on  October  Idth  or 
December  Sth,  and  no  ratiflcatlon.  However, 
the  cmeral  drift  oC  the  dalm  is  that  then 
was  never  a  time  when  it  ooold  bs  said  that 
the  minds  of  the  parties  had  met,  partlcolar- 
ly  In  view  of  the  respondoit's  position  as 
agent  We  make  fbese'  <rt>Bervations  to  fore- 
stall flie  nsnal  dalm  In  a  petltlim  for  rehear- 
ing tliat  the  case  is  decided  on  poSnta  not 
raised. 

[I]  In  tbe  appellant's  brief  filed  in  this 
court  after  transfer  from  the  District  Court 
of  Appeal  tlie  point  is  made  that  the  com- 
plaint is  Insnffident  for  the  reason  that  it 
"does  not  contain  facts  showing  that  ttie 
contract  Is  as  to  the  defendants  Jnst  and 
reasonable;  that  their  assent  was  not  obtain- 
ed by  misrepresentation,  oonoealmait,  dr- 
comventlott  or  nnfolr  practices  of  tbo  re- 
aposdrat  w  by  any  prmniae  of  the  n- 
mxmdcait  wbldk  has  not  been  qpedflcally  fal- 
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flUed:  and  tbat  the  taaexit  of  ze^Kuident  was 
not  given  nnder  the-  Influence  of  mistake, 
misapprehension  or  surprise.  Ai^llants  also 
contend  that  no  proof  Was  offered  nor  any 
finding  made  to  the  effect  that  tbe  defoid- 
nnts  received  an  adequate  consid^tlon  for 
the  contract,  if  any  contract  there  was."  This 
claim  is  based  upon  tbe  provisions  of  sec- 
tion S381  of  the  Civil  Code.  The  complaint 
contains  an  allegation  that  the  contract  is 
Just  and  reasonable;  but  there  is  no  allega- 
tion as  to  the  actual  value  of  the  land  and 
no  other  circumstances  alleged  showing  tbat 
it  was  Just  and  reasonable  or  that  the  con- 
siderad<»i  was  adequate.  This  Is  clearly  In- 
sufficient under  the  authorities  cited  by  tbe 
appellant  The  facts  showing  that  It  was 
just  and  reasonable  should  have  been  alleged. 
White  V.  Sage,  149  Cal.  613,  87  Pac.  193;  Hei> 
zog  V.  Atchison,  Topeka  &  Santa  F6  Ry.  Co., 
153  Cal.  496,  95  Pac.  898,  17  L.  R.  A.  (N.  S.) 
428 ;  Young  v.  Matthew  Tum«  Co.,  168  Cal. 
676, 143  Pac.  1029.  There  Is  no  finding  and  no 
proof  offered  on  the  question  of  the  ade- 
quacy of  tibe  condderation. 

This  cause  was  transferred  to  the  district 
court  of  appeal  of  the  second  district  for  de- 
cision. The  court  oC  its  own  motlim,  made 
an  order  dismissing  the  appeal  on  the  ground 
that  no  valid  notice  of  fq»peal  had  been  filed. 
The  reqxMideait  had  not  made  <»r  presented 
any  motion  to  dismiss  and  the  matter  had 
been  suggested  by  .eithtr  of  tiw  parties. 
The  merits  of  the  case  had  not  been  con- 
sidered. The  order  of  dismissal  was  set 
aside  by  the  supreme  court  and  the  cause 
transferred  to  this  cotut  fbr  farther  consid- 
eration. 

[7]  Within  sixty  days  after  the  Judgment 
in -the  superior  court  was  entered  the  de- 
fendants filed  in  tbe  office  of  tbe  clerk  of  Oat 
court  a  noUce  which  th^  Intended  as  a 
notice  of  ai^teal.  The  only  notice  Apf/eai- 
Ing  In  the  record  before  us  relatlqg  to  an 
appeal  Is  a  notice  app«irtng  to  have  been 
drawn  as  a  notice  under  section  953a  of  the 
Code  of  Civil  Procedure.  It  was  filed  within- 
sixty  days  after  tlie  jadgpnent,  bat  as  a  no- 
tice of  apveat  it  was  dlglitly  defective  In 
fbrm.  The  record  does  not  afflrmatlvdy 
show  tliat  no  oth«  notice  porportlng  to  be 
a  notice  of  a^jeal  was  filed.  Nor  Is  there 
any  pr^f  that  no  sucb  notice  was  filed.  The 
papers  filed  in  Hds  court  In  opposition  to  ttie 
dismissal  of  the  appeal  show  that  the  re- 
spcmdoit's  attorney,  In  a  letter  to  tbe  ap- 
pellants attorney  before  tbe  time  for  ap- 
peal had  expired,  admitted  that  a  notice  of 
appeal  had  been  served  (m  him  by  tbe  ap- 
pellants.  His  conduct  throughout  the  case 
prior  to  ttie  dedslon  by  the  district  oonrt  of 
appeal  dismissing  the  case  indicates  12iat  he 
fully  understood  and  believed  that  an  appeal 
had  been  duly  taken,  and  that  If  there  was 
any  defect  In  the  form  of  the  notice,  be  had 
waived  it  Sudi  admlBd<nis  are  evidwoe 
that  Qw  appeal  was  prop«ly  takm  and  are 
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mflldait  tD  mntatai  tbe  av&M  on  a  moHon  to 
dlsmln.  HezTitt  t.  Los  Anedea,  162  OftL  48, 
120  Pac.  1004;  Burnett  t.  Pltfcr,  140  GaL 
184,  8ft  Pac.  608.  Where,  aa  In  ISda  case,  tlie 
paiilea  orUAnalljr  robmitted  the  case  without 
raising  the  imhit  and  the  question  arises 
solely  becaoBe  of  a  suggeetlon  fnHn  tike  ap- 
pellate court,  we  are  not  disposed  to  be  criti- 
cal of  the  tfridence  produced  In  auppokt  of 
the  appeal.  We  thtnk  the  showinff  Oiat  the 
appeal  was  properly  takoi  Is  soffldait. 
The  Jodgment  Is  reversed. 

ANGELLOm,  O.  J.,  and  WILBUR,  0I> 
NBY,  SHAW.  SLOAMB,  I4AWIX)B,  JJ^  oon- 
cnr. 


DUNLAP  r.  COMMERCIAL  NAT.  BANK  OF 
LOS  ANGELES. 

DUNN  V.  SAME. 

(CIv.  8466.) 

(District  Court  of  Appeal,  ^rst  Diitrfet,  DiTl- 
■ion  2,  Califoniie.  Dee.  21,  1920.  Hearing 
Denied  by  Supreme  Court  Teb.  17,  1921.) 

f.  Appeal  and  error  «»I050(I)— Admlssloa  of 
oeselsslos  at  to  parposa  ef  eheek  not'revar- 
sIMe  error,  where  wltaess  alee  detailed  what 
was  atid  aad  dnn. 
In  an  action  on  a  die«ik  brosglit  after  the 
death  of  the  drawer  tin  Uie  theory  that  it  was 
an  asalgnioent  of  the  deporit,  the  admiBsion  of 
plaintilTa  answer  to  a  queation  a*  to  the  pur- 
poie  for  which  the  che<^  was  signed,  over  the 
objection  that  the  queation  called  tor  a  condu- 
■ion,  was  not  reversible  error,  where  the  wit- 
ness also  teatifled  at  length  as  to  what  was  said 
and  done  when  tiie  dieck  waa  drawn  and  deUv- 
ered. 

2.  Appeal  and  error  ^=>10lO(r)— Finding  as  to 
giving  of  check  by  a  daoedent  for  servloas 
held  ooneluBlvak 
In  an  action  on  a  check  brought  after  the 
death  of  the  drawer,  In  which  plaintiff  testified 
to  facta  ehowing  that  tiie  dbccfc  waa  given  for 
servfces  and  aa  aa  asaifnaient  of  the  deposit, 
the  general  onaatisfactory  character  of  evi- 
dence of  benefleiariefl  of  such  transaetiona  aft- 
er the  death  of  the  other  party  waa  a  matter 
for  the  trial  judge's  conaideration,  and  not  the 
appellate  coort 

8.  Assignnieets  «=»I37— Evldeaoe  held  to  sap- 
port  flndlags  that  check  was  far  valaaBle  oon- 
slderatlon,  and  waa  Istaaded  as  esslBnmeat  ef 
deposit. 

In  an  action  on  a  check  brought  after  the 
death  of  the  drawer,  evidence  Jield  sufficieat  to 
support  flndings  that  the  check  was  given  in 
consideration  of  valuable  services,  and  was  in- 
tended as  a  complete  assignment  to  plaintiff  of 
the  drawer's  title  and  interest  in  the  deposit. 

4.  Gifts  4=»54— Delivery  of  oheok  for  services 
Intended  as  asslgsneat  of  dapoaH  not  gift 
causa  mortis. 
Where  a  cheek  drawn  and  delivered  shortly 

before  the  depositor's  death  was  given  for  val- 


uable aerrfces,  and  was  Intended  as  a  eompleto 
assignment  of  the  deposit,  the  tranaaetion  was 
not  a  gift  causa  mortis. 

5.  Asslgenoats  <nt>48  Chech  H  aaelfiaent  off 
debt  ff  so  iRtesded  by  parties  iOtwHbataad- 
lag  atatsta. 

Though  Civ.  Code,  |  3266e,  aa  added  by 
St.  1917^  p.  16S9,  provides  that  a  check  does 
not  operate  as  an  assignment  of  any  part  of 
the  .funds,  and  that  the  bank  is  not  liable  to 
the  holder,  if  it  was  the  Intention  of  tht  par- 
ties to  a  check  to  pass  title  to  the  chose  in  ac- 
tion, then  aa  between  them  there  was  an  as- 
signment of  the  debt  of  the  bahk  to  tile  peyee 
of  the  check. 

6.  Exeoetors  and  admlnlstratora  ^3»56— Baak 
deposit  Is  not  part  of  estate  If  check  thereon 
waa  Intended  as  aaslgamant. 

If  a  check  given  shortlj  before  the  draw- 
er's death  was  Intended  as  an  assignment  of 
the  deport  to  the  payee,  the  debt  due  from  the 
bank  never  became  a  part  of  the  estate,  and 
the  drawer's  admbdatrator  had  no  rl^t  to  it, 
or  any  part  of  it 

7.  Assfgnnieata  «3»I2I— Exooatora  aad  advla- 
latrators  ^224— Holder  of  ehedt  operaHai 
as  assignment  not  repaired  ta  preasat  olaln 
or  make  adsrislatrster  party  to  aait  against 


Where  a  dieck,  deltvered  riiort^  before  the 
drawer's  death,  waa  Intended  aa  aa  aaslgnment 
to  the  payee,  in  payment  of  her  debt  against 
tbe  drawer,  ahe  bad  no  claim  against  the  draw- 
er's estate,  and  It  was  not  necessary  for  her  to 
present  a  claim  against  the  estate,  or  make  the 
admhilstrator  a  party  to  her  suit  against  the 
bank. 

8.  Exeontors  and  administrators  «=»6I— Title 
to  deposit  assigned  Iqr  daeadont  bafora  dsatli 
Is  held  In  tmst. 

Where  a  depositor  shortly  before  his  death 
algned  and  delivered  a  dieck  Intended  as  an  o- 
slgnment  of  tbe  depoalt  to  the  payee  in  pay- 
ment of  a  debt,  If  the  apparent  tifle  to  tbe  de- 
poalt waa  In  the  dranrer'n  estate.  It  waa  hdd  }>j 
the  estate  as  tmat  property. 

9.  Taxatloa  «=>86e-Cheok,  eoattttatlai  s»- 
slgnmest  of  deposit  Is  paymoat  af  Mb^  ast 
anbjeet  to  laberltaaea  tax. 

Wherti  la  satisfaction  of  a  debt,  a  depos- 
itor shortly  before  his  deatii  drew  a  diedc,  in- 
tending it  as  an  aaaignmest  of  the  deposit,  the 
inhexitaaee  tax  law  did  not  apply  to  the  trans- 
fer. 

10.  Appeal  aad  errer  •  «=»683 — Ceaaent  order 
ooasolidating  actions,  being  within  ooart's  Ja- 
rlsdfetton,  cannot  be  attacked  for  error. 

It  was  within  the  jurisdiction  of  the  trial 
court  to  consolidate  actions  pending  therein  by 
diltcrent  plaintifFs  against  the  same  defendant; 
and  the  order  of  consolidation,  having  been 
mode  by  consent  of  the  parties,  could  not  be 
attacked  as  erroneous. 

11.  Appeal  and  error  ^=>I99— Claim  ef  snr- 
prise  by  order  requiring  oomplalst  to  be 
treated  as  cross -compfalat  la  eonaefldated  ac- 
tion held  tee  Kite. 

Where,  by  consent,  the  trial  court  eonaoll- 
dated  actions  by  tbe  payee  of  a  check  and  by 


>Fer  etlm  oases  ses  same  tople  and  KBT-NUHBBB  In  all  Key-NnmtMrsd  DlBMti  and  ItadazM 


Digitized  by 


Google 


Cal.) 


DTTMItAP  T.  OOlOiERdAIi  KAT.  07  LOS  ANOELES 

(19S  P.) 


689 


A*  AMtwcT*!  ftdmlniatntor  aialiurt  t  buk  for 

the  amount  of  a  deposit  a  considerable  time  be- 
fore tbe  trial,  and  at  the  trial  ordered  Cbat  the 
administratoi'a  complaint  be  considered  as  a 
eroas-complalnt  In  t£e  payee's  suit,  tbe  admin- 
istrator's claim  of  sarprise  each  order  came 
too  late  when  not  presented  to  the  lower  court 

12.  AsOra  ^Bfl^lB  wItoM  aNMlMstwl  hy 
ensMt,  evMem  la  favor  af  party  held  ad- 
■Itsibla  agaiwt  aflatker  party. 

Where  actlona  against  a  bank  by  the  payee 
•f  a  check  and  tbe  adminietrator  of  the  drawer 
of  the  check  were  consolidated  by  consent, 
there  was  no  error  In  admittiDg  evidence  in  fa- 
ror  of  the  payee  as  aivinst  the  administrator. 

13.  Afltlaa  ^s»5ft— In  oossoUdatsd  aotlona  for 
the  eame  debt,  detersilaatlOB  for  oaa  plaintiff 
aecessarliy  raqalrad  Jidpnoat  agalast  the 

other. 

Where  actions  against  a  bank  for  the 
amouDt  of  a  depoeit  brought  by  tbe  payee  of  a 
check  and  by  tbe  drawer's  administrator  were 
conB<didated,  tbe  determinatiMi  that  the  payee 
was  entitled  to  the  depoalt  oa  the  tiwoxy  that 
tbe  dieek  waa  an  awtgnmeDt  OaMot  necessa- 
rily required  a  Judgment  against  the  adminis- 
trator. 

14.  Costa  «B»3I  — la  eoasalidated  aeUons  for 
aaaa  debt,  Jadgnent  agalast  oae  plalatlff  for 
aeata  la  favor  or  other  partlea  bald  proper. 

Where  tiie  payee  of  a  chedk  and  tiie  draw 
0*0  administrator  brought  separate  actions 
■gainst  the  bank  for  the  amouut  of  the  deposit, 
and  the  court,  instead  of  making  a  formal  or- 
der of  interpleader,  consolidated  the  actions 
and  ordered  the  administrator's  complaint  to 
be  considered  as  a  eross-oomploint,  a  jndgment 
■gainst  t^  aimlBlstrator  for  costs  in  favor  of 
tte  bank  and  the  payee  waa  pzopw. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  L.  H.  Yalentlne,  Judse. 

Consolidated  actions  tvy  Frank  E.  Dunlap, 
as  adminlatratoT  ta  John  W.  Koiton,  de- 
ceased, and  by  Bettle  B.  Dunnt  against  the 
Ooanmerdal  MaOooal  Bank  of  hi»  Angeles. 
From  an  adverae  judgment,  Dunlap  appeals. 
Afflxmed. 

Stewwt  ft  Stewait  and  L.  B.  Stanton,  both 
of  Loa  Angeles,  tor  appelant 

Qeo.  M.  Harkra  and  8.  &f.  Bernard,  boQi  of 
Los  Angelee,  tor  respondent  Dunn. 

James,  Smltti  ft  McCartliy,  of  Los  Angeles, 
ftir  reaipondent  Gommerdel  Nat.  Bank  of  Loa 
Angles. 

BBITTAIN,  J.  Trom  a  single  Jtidgment 
and  on  a  sin^e  transcript  the  administrator 
tit  tbe  estate  of  Jolm  W.  Kenton  appeals  In 
these  oonaoUdated  cases.  The  record  shows 
that  Hbe  xespoodesot  Dunn  sued  the  respond- 
ent bank,  clatanii4'  that  Eoiton  In  his  life- 
time had  made  an  equitable  assignment  of  the 
entire  balance  to  bis  credit  with  the  bank, 
and  bad  giren  bar  a  check  for  tbe  ^tlre  bal- 
ance, paTBient  ot  wbldi  was  refused  by  tbe 
bank  whtti  it  was  presented  after  bis  death. 


After  the  Dunn  suit  was  commenced  Dnnlap, 
as  administrator  of  Kenton's  estate,  sued  the 
bank  on  another  check  drawn  by  him  as  ad- 
ministrator for  a  portion  of  the  amount  oo 
deposit 

Tbe  bank  answered  In  each  case,  setting  up 
tbe  facts,  and  sought  by  motion  to  be  per- 
mitted to  pay  tbe  amount  for  whldi  it  ad- 
mitted it  was  liable  into  court,  and  to  have 
the  two  claimants  interplead.  Under  the 
circnraatances,  this  would  seem  to  hare  been 
the  proper  course,  but  for  some  reason  which 
does  not  appear  the  motion  was  drailed.  Tbe 
bank  does  not  ai^Msl,  and  the  appellant  does 
not  attack  this  order.  Its  only  Importance 
at  this  time  Is  as  an  explanation  of  the  sub- 
sequent proceedings  wbldi  are  attacked. 

When  the  motion  for  Interpleader  came  on 
the  parties  in  both  suits  were  presmt  In 
court,  and  in  each  case  an  order  was  then 
made,  reciting  that  It  was  made  by  OHisent 
of  the  parties  and  by  tbe  oonaent  of  the 
plaintiff  In  tbe  corresponding  case.  Bach 
order  directed  that  the  case  In  wbldi  It  was 
made  should  be  consolidated  with  the  other, 
and  the  two  cases  tried  together.  Such  trial 
was  had,  and  the  trial  court  in  construing 
the  consent  order  of  consolidation,  which  had 
been  made  by  another  Judge  of  the  same 
court  ruled  that  the  complaint  of  the  admin- 
istrator should  be  considered  as  a  cross-com- 
plaint In  tbe  Dium  case.  The  court  found 
the  fact  of  assignment  as  alleged  in  tiie 
Dunn  complaint  Judgment  was  accordingly 
entered  for  Uisa  Dunn  for  tbe  amount  of  tbe 
fond  in  dispute.  It  ordered  the  bank  to  pay 
the  money  into  court  and  the  bank's  dismiss- 
al when  this  should  be  done.  Oosta  were 
awarded  to  both  tbe  bank  and  Mlas  Dunn,  to 
be  paid  from  the  estate  in  One  course  of  ad- 
ministration. So  far  as  tbe  bank  was  con- 
oened,  the  Judgment  reqalvsd  it  to  do  e>* 
act^  irtkat  it  sou^t  to  do  Is  ttie  first  In- 
stance.  At  the  trial  the  administrator  on  ttie 
one  Bide  and  the  respondrat  Dmm  on  the 
other  introdnced  and  were  offered  an  oppor- 
tunity to  introduce  tbe  same  evidence  which 
would  have  been  pertinent  and  material  had 
tb^  fOnuUly  Inteqdeadbd. 

The  appellant  attacks  tbe  Judgment  on  tbe 
merits  and  also  because  of  ttie  procedure 
adopted,  which  he  claims  Inextricably  tan- 
gled the  rights  of  tile  parties.  In  his  brief, 
no  doubt  because  of  bis  reliance  upon  the  sec- 
<Hid  gnrand  of  atta<A,  he  has  mlnsSed  his  ar- 
gument on  both  grounds.  T^ere  Is  no  dlffl- 
cnlty  In  disposing  separately  of  the  questions 
presented,  and  tbe  second  ground  of  attack 
may  be  brtter  understood  oonitfdarlng 
first  the  case  an  Its  morlts. 

Tbe  trial  court  found  that  Kenton,  for  val- 
uable serrlces  rendered  to  blm  by  tbe 
^Kmdent  Dunn,  made  and  delivered  to  her 
the  cheek  which  the  bank  refused  to  pay  aft- 
er the  drawer's  death;  that  as  between  Miss 
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Dmm  and  Kenton  tbe  transaction  was  com- 
plete at  tbe  time  of  his  deltraring  tbe  check 
to  ber,  and  tbat  tbe  deUvar  was  made.  Oul 
by  Ibem  was  Intended  to  be  «  comiilete  as* 
s^smnent  to  ber  by  DmtOB  of  all  bis  rlgbt, 
tifle,  and  Interest  In  and  to  tbe  wbole  amount 
Of  tbe  deposit.  There  Is  evidence  to  support 
these  flndinga,  and  they  are  condoalve  of 
tbe  facts  i^on  tbls  anwal,  unless  the  appel- 
lantfs  attack  upon  tbem  Is  to  be  sustained. 
The  attack  on  the  ground  of  error  In  admit- 
ting any  evidence  on  behalf  of  the  dialm  of 
tbe  respondent  Dunn  as  against  tbe  appeUant 
will  be  considered  with  the  second  phase  of 
the  case.  For  tbe  present  it  may  be  passed 
as  without  Bubstance. 

[1-«]  While  Miss  Dimn,  who  was  ttie  niece 
of  KoLton,  was  on  tbe  witness  stand,  and 
after  Uie  check  glToi  her  had  been  identlfledt 
She  was  adied:  "For  what  purpose,  if  you 
know,  did  he  sign  It?"  An  objection  <m  fbe 
ground  tbat  the  question  called  for  ber  con- 
clusion was  OTermled,  and  tbls  is  assigned 
as  reversible  error.  In  view  of  the  foct  that 
she  immediately  aftervrards  testlfled  at 
length  oonconlng  what  was  said  and  done 
when  the  check  was  drawn,  signed,  and  de- 
livered to  her,  it  does  not  appear  12utt  tike 
aiHpeUant  was  Injured  by  the  mling.  She 
testlfled  that  her  uncle  said: 

"I  am  here  dck.  I  don't  know  how  long  I 
win  be  sick  or  bow  sick  I  will  be.  When  I 
asked  700  to  take  care  of  me  Uttle  did  I  tUnk 
yon  would  have  to  go  through  what  yon  have. 
I  never  can  pay  yon  enough  for  what  yon  have 
done  for  me.  Fill  the  dieck  oot  for  the  foil 
amonnt  in  tbe  bank." 

It  is  contended  that  this  evidence  Is  in- 
soffldent  to  sustain  tbe  findings,  which  have 
been  sammarlzed,  and  authorities  have  been 
quoted  upon  tbe  general  unsatisfactory  char- 
acter of  the  evidence  of  beneficiaries  of  such 
transactions  after  the  death  of  the  other 
party  to  them.  These  matters  were  tar  the 
consideration  of  the  trial  judge.  The  appel- 
lant did  not  cross-examine  Miss  Dunn,  no  evi- 
dence of  any  kind  was  ofCered  to  contradict 
or  discredit  ber,  and  the  evidence  supports 
the  findings.  The  atgnment  that  the  trans- 
actton  constituted  a  gift  causa  mortis  rather 
than  a  inyment  is  but  the  same  attack  in 
another  form  on  tbe  evidence  and  the  And- 
ings.   It  is  without  force. 

[i-l]  A  lengthy  argument  is  made  on  the 
effect  of  tbat  provision  of  the  Uniform  Ne- 
gotiable Instruments  Law  embodied  in  sec- 
tion 3265e  of  the  Civil  Code  as  added  by  St. 
1917,  p.  I55d,  which  provides  that  a  check 
of  IbB^  does  not  operate  as  an  assignment  of 
any  part  of  the  funds  to  the  credit  of  the 
drawer,  and  tbe  bank  Is  not  liable  to  tlie 
holder  unless  and  untli  it  accepts  or  certifies 
the  check.  The  provisions  of  the  section  are 
\a  accord  with  the  law  of  this  state  prlw  to 
the  adoption  of  the  present  N^otiable  In- 
struments Law.  DoDohoe-Kelly  Banking  Co. 


T.  8.  P.  Oa,  188  ObL  188,  71  Pa&  98,  M  An. 
St  Bep.  2&  These  rules  concerning  n^o- 
tlable  Instruments,  standing  alone,  do  not 
militate  .against  (be  doctrine  of  equitable  as- 
Blgnmoits  of  specific  property  accompanied 
^fher  by  the  delivery  <tf  a  check  or  evldoiced 
in-  wbole  or  In  part  by  otb»  means.  AU  par- 
ties to  tills  appeal  agree  that  the  relatlaishlp 
of  tbe  bank  to  me  drawer  of  tbe  check  was 
that  of  debtor  and  creditor.  Desidte  the  ef- 
fect of  the  Code  section  on  the  rlgbtB  of  Ibe 
bank,  if  from  the  oitire  transaction  between 
E^uton  and  Ulss  Dunn  it  clearly  appeared 
that  it  was  Qwlr  intention  to  pass  title  to  tbe 
chose  in  action,  then  as  between  Uiaa  Dunn 
and  Kenton  there  was  an  assignment  of  the 
debt  of  the  bank.  Goldman  v.  Murray,  Idi 
CaL  419,  129  Pac  462.  From'the  evidence 
submitted  tbe  court  found  there  was  sncli  an 
asaignment,  and  that  as  between  Kenton  and 
Miss  Dunn  the  transaction  was  entirely 
closed  wboi  tbe  dieek  was  d^vered.  If  she 
beoune  the  owner  cA  fbe  debt.  It  netnt  be- 
came 8  part  of  Koiton's  estete'and  bis  ad- 
ministrator bad  no  rlgbt  to  it  nor  to  any  part 
of  it  Her  suit  against  the  bank  was  not 
merely  oi  the  chedt  but  on  the  asdgned  debt 
(tf  tbe  bank  to  Eenton.  Kenton's  debt  to  ber 
bad  beai  satisfied  by  the  assignnient.  She 
therefore^  had  no  Claim  against  Kentan*B  es- 
tate, and  It  was  not  necessary  fbr  her  either 
to  present  a  claim  against  the  estate  or  to 
make  the  administrator  a  party  to  ber  suit 
against  tiie  bank.  After  Kaiton*s  death  the 
administrator  of  bis  estate  claimed  the  cbose 
In  action  which  the  trial  court  foimd  bad 
been  assigned  to  Miss  Dnnn  by  Kenton  In  his 
lifetime.  The  bank  admitted  Its  liability  on 
the  debt,  and  the  only  real  dispute  was  be- 
tween Miss  Dunn  snd  the  administrator.  It 
is  argued  that  under  the  probate  laws  Miss 
Dunn  might  have  presented  a  claim  to  the 
estate,  and  sued  on  tbe  debt  which  by  the  as- 
signment Kmton  had  satisfied.  It  was  not 
ne<>esBary  that  she  should  do  so.  She  had 
no  claim  against  tbe  estate,  and  it  is  well 
settled  that  one  who  (daims  as  his  own 
adversely  to  an  estate  aped&c  property  held 
and  claimed  by  the  eatete  cannot  be  called  a 
creditor  of  tbe  estate  wlthlu  the  meaning  of 
the  probate  law.  If  there  was  an  assignment 
by  Kenton,  regardless  of  anything  whidi  the 
books  of  the  bank  may  have  shown,  the  ihxip- 
erty  was  the  property  of  Ulss  Dnnn,  If  the 
apparent  title  was  in  the  estate,  It  was  held 
by  the  estate  as  trust  property.  Either  un- 
der the  claim  of  ownership  or  of  trust  sbe 
might  have  sued  the  administrator  without 
presenting  any  claim  against  the  estate.  Es- 
tate of  Dutard,  147  Cal.  2SS,  256,' 81  Pac  51A. 
The  argument  based  upon  the  provisions  <tf 
the  Inheritance  tax  law  has  no  bearing  on 
the  case.  If  Kenttm  in  satlsfactl(Hi  of  his 
debt  transferred  the  property  to  his  lifetime^ 
and  tbe  trial  court  so  determined,  the  In- 
heritance tax  law  did  not  reacb  tbat  pro^ 


Digitized  by  Google 


CU.)  FKANCISCO  V. 

(19S 

erty.  On  tlie  merits,  the  jnclgmeiit  following 
the  conclnsions  of  Uiw  based  on  tbe  findings, 
and  tbey  in  turn  being  aapported  1^  the  evi- 
dence, the  appellant's  attack  upon  the  first 
ground  must  fall. 

[18]  On  the  matters  of  procedure,  the  ap- 
pellant contends  that  the  trial  court  bad  no 
power  to  make  the  order  of  consolidation  be- 
cause the  Code  section  concemls^  consolida- 
tion of  actions  provides,  In  substance,  that 
nrhmerer  several  actions  are  pending  be- 
tween tite  same  parties  in  the  same  court 
upon  causes  of  action  which  might  iiave  been 
Joined,  the  court  may  order  ^the  actions  to  be 
ccmsoUdated  into  one,  and  that  the  suit  of 
Dunn  and  the  suit  of  Dunlap,  as  administra- 
tor, each  being  against  the  bank,  were  not  be- 
tween the  same  parties.  The  question  is  not 
one  ot  Jurisdiction.  Until  the  consolidation 
the  trial  court  had  Jurisdiction  of  both  ac- 
tions, and  any  order  It  may  have  made  in  ei- 
ther regajding  its  trial  would  have  present- 
ed a  Question  of  error  and  not  of  power. 
The  record  shows  that  the  order  made  In 
each  case  was  made  by  consent  of  the  parties 
to  tbftt  case  aitd  ot  the  plaintiff  in  the  corre- 
sponding one.  If  the  order  was  erroneous, 
the  appeiUaut  cannot  atta<&  for  error  an  or- 
der made  with  his  consent 
.[11(12]  Despite  the  consent  order  of  con- 
solidation, la  his  briefs  the  appellant  has  In- 
sisted on  considering  the,  two  cases  s^rate- 
ly,  and  not  aa  a  single  cas&  If  the  formal 
order  for  Interxtleader  had  been  made  in- 
stead of  the  consent  order  for  consolidation, 
the  appellant  administrator  and  the  respond- 
ent Dunn  would  have  tried  the  single  issue 
of  whether  or  not  there  was  an  assignment 
At  the  opening  of  the  trial,  all  the  facts  be- 
ing pleaded  but  no  formal  order  having  been 
made  designating  Dunlap,  as  administrator, 
def^dant  in  the  Dunn  suit  or  Dunn  as  de- 
fendant in  the  Dunlap  milt  the  court  ordered 
the  Dunlap  complaint  to  be  considered  as  a 
cross-complaint  in  the  Dunn  suit.  It  is  ar^ 
gued  that  by  reason  of  this  order  the  appel- 
lant Dunlap  was  taken  by  surprise,  and  was 
not  prepared  to  meet  the  Issue  of  assign- 
ment. That  contention  was  not  presented 
to  the  low^  court  bift  only  the  technical 
contention  that  no  formal  pleading  had  been 
filed  tendering  the  only  issue  in  the  case 
directly  to  the  administrator.  The  consent 
order  of  consolidation  was  made  a  consider- 
able time  before  the  trial,  and  the  appellant 
could  not  have  been  misled.  The  claim  Of 
surpriBe  made  In  this  court  In  the  first  in- 
stance comes  too  late.  There  was  no  error 
in  the  court  admitting  evidence  in  the  con- 
solidated action  binding  on  the  appellant  as 
on  other  parties  to  the  consolidated  action 
concerning  the  assignment  Under  the  evi- 
dence and  findings  respondent  Dunn  was  en- 
titled to  Judgment. 
[13]  The  contention   that   the  judgment 
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should  be  reversed  because  the  court  con- 
cluded that  Dunlapk  as  administrator,  should 
take  nothing  is  entirely  vidtbout  merit  it  is 
based  on  the  contention  that  because  an  em- 
ploye of  the  bank  made  a  transfer  on  Its 
books  of  the  ^gle  debt  tor  which  it  was 
liable,  Dunlap,  as  administrator,  should  have 
had  Judgment  against  the  bank  regardless  of 
whether  or  not  the  bank  paid  Its  single  debt 
to  Miss  Dunn  as  Kenton's  assignee.  In  the 
single  consolidated  case  the  determination 
that  Kenton  had  transferred  to  Miss  Dunn 
all  his  rights  against  the  bank  necessarily 
led  to  the  correlative  conclusion  that  his  es- 
tate had  no  claim  against  the  bank, 

[14]  Lastly,  It  la  contended  that  the  Judg- 
ment for  costs  was  erroneous.  In  effect  the 
same  end  was  accomplished  by  the  consent 
order  of  consolidation  as  would  have  been  ac- 
complished by  the  formal  order  of  Inter- 
pleader. If  the  formal  order  of  Interpleader 
had  been  made,  the  bank,  aa  pursebolder, 
would  have  been  relieved  of  costs,  and  the 
respondent  Dunn,  being  entitled  to  the  fund, 
would  have  been  awarded  costs  against  the 
administrator  to  be  paid  In  due  course  of 
administration.  An  examination  of  the  en- 
tire record  falls  to  show  any  failure  of  sub- 
stantial Justice  under  any  contention  ot  the 
appellant 

The  Judgment  is  affirmed. 

We  concur:  I^ODON,  P.  J. ;  NOUBSB,  J. 


FRANCISCO  <t  at  V.  SCHLEISCHER. 
(CIv.  3628.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1.  California.   Dec.  28,  1920.) 

I.  Coatraeta  «Bg«346 (7)— Mistake  or  fraad  la 
wrKtea  eeatraet  mmt  ha  pleaded. 

In  an  action  on  a  written  contract  defend- 
ant could  not,  witdioQt  anr  affirmative  allega- 
tions in  his  ideading  to  that  effect  attack  the 
written  agreement  apon  the  ground  ot  mistake 
or  fraud  in  Its  proenremant 

3.  Appeal  and  error  «»I058(I)— Exirfusloo  •! 
•vMeaea  harmlesa. 

Party  cannot  complain  of  exdusion  of  e^- 
desce  where  he  waa  Bobsequently  permitted  to 
introduce  it 

3.  Trial  «=»396(0— Fladiag  aot  open  to  at- 
tack by  reason  of  aMa^tlon  of  teeknloal  nen- 
verslon. 

In  an  action  to  recover  value  of  hay  for 
defendant's  failure  to  turn  it  over  to  the  plain- 
tiff, which  he 'was  anabie  to  pay  toe  and  agreed 
to  return,  a  finding  that  defendant  had  tailed 

and  refased  to  deliver  it  in  accordance  with 
bis  agreement  was  not  open  to  attack  on  the 
ground  that  a  technical  conversion  was  alleged 

anil  not  proven. 
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4.  Sales  «s»92~Pnmfu  M  retani  property 
pirehased  sastalned  hy  Mmlderatloa. 

'Where  personal  property  was  sold,  to  be 
paid  for  in  installmentfl,  and  pnrchaaer  default- 
ed  in  his  payments,  release  of  the  pnrchaser 
by  the  seller  from  all  further  obligatioxi  under 
his  contract,  with  right  given  purchaser  to  re- 
tain possest^oD  and  use  of  the  property  fox  a 
spedfied  time,  was  a  aaffident  consideration 
for  the  purchaaer*!  afreemeut  to  return  the 
■ame. 

8.  Contracts  1 55— Courts  do  not  by  forced 
construction  relieve  from  anreasonatale  agree- 
in  eats. 

Since  many  persons  enter  Into  unreasonable 
contracts,  it  is  no  function  of  the  courts,  mere- 
ly because  the  contract  was  unreason^e,  to 
relieve  persons  from  obUgatlona  by  giving  words 
used  in  the  contract  a  meaning  which  they  do 
not  ordinarily  possess. 

Appeal  from  Superior  Oonrt,  Inyo  Ooual? ; 
Wm.  D.  Deby,  JoHge. 

Action  by  Herbert  Frandsco  and  another 
against  George  Schlelsdier.  Judgment  (or 
plaintiffs,  and  defendant  appeals.  Affirmed. 

Hogan  &  Carlson,  of  Blalu^  for  appelant 
A.  B.  Swallow,  of  BUiop,  tor  reqotmdeots. 

BIOHARDS,  J.  This  Is  an  appeal  by  the 
defendant  from  a.  Judgment  In  favw  of  the 
plalntUfB  for  the  sum  of  $3,008.15. 

Tb»  controversy  between  tbe  parties  grows 
out  of  a  contract  entered  into  by  them  on 
September  21,  1917,  by  which  the  plaintiffs 
agreed  to  sdl  to  tbe  deCoidaiit  a  large  quan- 
tity of  personal  property,  constituting  a 
teaming  and  grading  outfit,  and  Including  ap- 
proximately 200  head  of  borses  and  mules, 
mgons,  scrapers,  plows,  a  grading  macblne, 
and  many  other  artldes,  and  also  approxi- 
mately 200  tons  of  bay.  Tbe  coutract  was  In 
writing,  and  tbB  paymnits  were  to  be  made 
at  stated  Intemls;  title  to  all  itf  said  i^p- 
b^ng  retained  In  Uie  Tcndors  (plalntUb) 
until  Us  tetian  bad  been  compiled  witb.  Tbe 
defendant  being  In  default  In  Us  payments, 
tbe  plalntues  tbreateoed  legal  proceedings  for 
tbe  recovery  of  tbe  property.  All  parties  be- 
ing desirous  d  avoiding  sacSx  proceedings, 
and  the  def aidant  being  unable  to  comply 
witb  tbe  plalntUW  demand  for  a  tnrfcher  pay- 
moit  in  accordance  witb  tbe  terms  at  the 
contract^  tbs  lattu  m  Septonber  2,  1918, 
signed  and  delivered  to  the  pilatnfllBi  the  fol- 
lowing wTltli^: 

"I  hereby  agree  to  torn  over  to  H.  Francisco 
OS  the  15tb  day  of  September  all  real  and  per- 
sonal property  bought  of  H.  Frandaoo  and 
Kslbuine  FTandseo  on  the  2lBt  day  of  Sep- 
tember»  1917,  and  forfeit  all  payAeats  made  on 
said  proper^." 

The  defendant  having  also  failed  to  comply 
with  tbe  terms  ot  this  agreement,  the  presoit 
action  was  brought 
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Tbe  plalxrilffB  in  an  amenM  oom^alnt, 
upon  wblcb  the  action  was  tried,  after  set- 
ting up  tihe  eaecatton  of  tbe  oontract  of  Sep- 
tember 21, 1917,  alleged  tbat  In  oonsldentlaa 
of  their  r^easing  tbe  defndant  from  the  far- 
ther porformance  thereof  be  executed  tba 
wrltlz«  of  September  2,  1918,  above  redted. 
but  that  be  bad  Allied  and  rdOsed  to  return 
a  large  portion  of  the  x^srsooal  property  r^ 
ferred  to  tbereln  {tbe  details  of  wbldi  ans 
set  out  In  paragraph  S  of  tbe  amoided  onn- 
plalnt),  and  omvwted  tbe  same  to  bis  own 
use.  mie  reascmable  ralne  of  said  artldes  of 
personal  property  Is  alleged  to  be  (3^08.  for 
which  sum  judgment  was  demanded.  In  a 
separate  cause  of  action  tbe  plaintiffs  sliced 
that  they  also,  about  the  time  of  entering  In- 
to tbe  contract  of  S^tember  21, 1917,  made  a 
lease  of  certain  real  prq;>ert7  to  tbe  defiend- 
ant,  upon  which  tbe  sum  «f  $400  was  due  and 
unpaid,  and  this  amount  Is  also  Indnded  In 
their  prayer  for  Judgment.  The  recovery  of 
the  plaintiffs  Included  this  unpaid  roit,  but 
no  controversy  arises  with  respect  to  it 

The  answer  of  the  defendant  denied  the 
material  averments  of  the  amaided  com- 
plaint  and  set  up  various  counterclaims,  In- 
cluding one  for  tbe  value  of  growing  crops 
on  said  leased  land  when  he  surrendered  It 
to  the  plaintiffs,  and  another  claim  for  tbe 
sum  of  $500  claimed  to  be  due  for  labor  po^ 
formed  for  tbe  plaintiffs. 

The  cause  went  to  trial  upon  the  issues  as 
thus  made  up,  but  at  the  concludoil  of  tbe 
first  day  of  said  trtal  the  defendant  icqtMst^ 
ed,  and  was  granted,  leave  to  amend  bis  an- 
swer. Tbe  following  is  die  amendmsnt  dios 
made: 

"(Defendant)  admits  that  he  did  on  the  2d 
day  of  September,  1918,  agree  in  writii^  to 
return  to  the  plaintiffs  on  the  IBth  day  of  Sep- 
tember, 1918,  all  property  sold  to  him  by  them 
on  the  2lBt  day  of  September,  1917,  and  to 
forfeit  all  payments  made  «a  tiie  aanu;  bat 
alleges  that  said  agreement  was  and  la  onsnp- 
portod  by  any  consideration  whatsoever,  that 
he  made  tbe  said  agreement  under  a  mlsunder- 
Btandlng  of  tbe  facts  therein  oontiOned,  and 
that  he  was  induced  to  make  said  agreement  by 
frandnlent  acts  and  jpaisrepreaentatioiia  aa  to 
the  meaning  and  purpose  of  the  same  d<we  and 
made  by  tiie  plaintiff  ^rbert  S'randsco." 

The  trial  of  the  cause  was  resomed  and 
conduded  on  the  foUowli^  day.  Thmafter 
tbe  court  made  and  filed  Its  fli«»»np,  these 
being  In  favor  of  tlie  plaintiffs  and  against 
tbe  defendant,  except  upon  certain  of  bSm 
counterclaims,  the  amount  of  wbldi  was  de- 
ducted fr«u  tbe  sum  othwwtse  due  to  tbe 
plaintiflb,  and  Jui^rment  in  their  favw  was 
entered  for  tbe  balance.  On  tbe  coontM^ 
claim  of  the  defendant  tot  the  sum  of  $S00 
for  work  and  labor  performed  for  the  plain- 
tiffs the  court  f»und  tbat  at  the  leanest  ot 
the  defendant  tbe  plaintlB  H.  Francisco  had 
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Invested  tHla  •ton  for  him  In  a  mining  prop- 
erty, and  negatlTed  the  contoitlim  of  the  de- 
fmdant  fliat  said  plaintiff  had  failed  and  re- 
fused  to  deUver  to  him  Qie  certUlcatea  of 
atock  therefOT..' 

[1. 2]  The  defradant  In  rapport  of  his  ap- 
peal first  urges  tlutt  the  trial  court  erred  in 
sustaining  ohJectl<ms  to  a  number  of  ques- 
tions put  b7  Urn  to  the  K^aintifl  Herbert 
Francisco  upon  hla  cross-examination  as  a 
witness.   It  la  not  necessary  to  detail  these 
Questions,  but  Is  sufficient  to  say  that  they 
were  all  asked  tipon  the  theory  that  the  de- 
feodant,  without  any  affirmative  all^ttons 
In  his  pleading  to  ^t  ^tect,  could  attadi 
hla  written  agreement  of  September  2,  1918,  j 
uptm  the  ground  of  mistake  and  fraud  in  its  , 
procurement,  or  such  questions  were  Incom- : 
petent  lor  ottier  reasons.  Later,  after  the  de-  j 
fendant  had  been  permitted  to  amend  hie  an- 1 
awer  In  the  respect  heretofore  mentioned,  be  I 
was  allowed  fall  latitude  to  examine  and  { 
cross^zamlue  said  plaintiff,  and  to  testify  In  i 
his  own  behalf,  so  that  even  if  the  questions ' 
to  which  obJectlfHui  were  sustained  had  been  I 
proper,  he  was  not  finally  precluded  from 
showing  what  he  thereby  sought  to  elldt,  and 
did  in  fact  take  the  stand  and  testify  to  such 
matters  without  obJecti(Hi. 

The  next  contention  of  the  appellant  is 
that  there  was  no  evidence  to  sustain  the  \ 
finding  of  the  trial  court  to  the  effect  that  | 
the  plaintiffs  had  originally  delivered  to  the  | 
defendant  the  articles  of  personal  prop»ty  j 
described  in  paragraph  3  of  the  amended ! 
complaint  and  for  the  value  of  which  they  I 
were  awarded  judgment  This  contention  Is  ; 
not  tenable,  fte  the  reason  Oiat  the  record ! 
does  In  fact  contain  such  testimony,  and  the  | 
appendix  to  the  defendant's  own  brief  also  i 
sets  It  op.  j 

In  connection  with  these  articles  <tf  per- j 
•onal  pn^>^y  the  pcdnt  is  made  by  the  aj^ 
pliant  that  the  complaint  charges  that  they  I 
were  converted  by  him,  whereas  the  evidence  I 
shows  that  the  main  Item  In  value  of  this ! 
property  was  105  tons  of  hay,  and  that  this  \ 
hay  had  come  rightfully  Into  the  possession 
of  the  defendant  under  the  terms  of  the 
contract  of  September  21,  lAtT,  and  had  by  | 
blm  been  fed  to  the  vtocSt  acquired  by  him  i 
from  the  pjalntlffs  at  the  same  time,  and  j 
which  use  of  hay  was  contemplated  by  said 
COBtmct ;  Uiat  the  d^bndant  therefore  bad  \ 
be«i  guilty  of  no  wrongfol  act  In  regard  to 
It  sodi  as  is  essential  to  the  jiroof  of  a  cut- 
version. 

[I]  It  is  true  that  the  complaint,  in  charg- 
ing the  defendant  with  his  failure  and  re- 
fusal to  deliver  this  hay^  also  alleges  that  he 
converted  it,  but  the  trial  court  made  no 
flndhig  against  the  defendant  upou  the  alle- 
gathm  of  conversion,  but  found  merely  that 
he  had  failed  and  refused  to  deliver  it  in 
accordance  with  Ms  agreement  of  September 
2,  1S18.  As  this  finding  Is  amply  suppmrted 
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by  the  e^ence^  It  is  not  open  to  attain  upon 
the  ground  that  a  technical  conversion  had 
not  been  proven. 

The  appellant  also  attacks  as  nnsuppcnted 
by  the  evidence  a  finding  of  the  court  that 
a  certain  quantity  of  hay  l^t  by  the  defend- 
ant upon  the  premisea  ot  tibe  plalntUEB,  when 
redelivered  to  them  In  accordance  with  tbs 
terms  of  the  agreement  ,oi  September  %  1018, 
was  ddivered  to  the  plaintiffs  as  part  ot  the 
200  torn  of  hay  that  he  was  obli^ted  fbere- 
by  to  return;  It  being  the  oontmtlon  of  the 
appeOant  that  he  had  no  intention  of  part- 
ing with  his  title  to  said  hay  In  thus  aban- 
doning tt  to  the  plaintiffs.  We  discern  no 
merit  In  this  contention.  The  court,  having 
found  that  the  defmdant  had  undertaken  to 
deliver  to  the  plalntUEs  200  tons,  was  Justi- 
fied in  construing  the  defeiuianfg  act  of  sur- 
rendering the  quantity  of  hay  In  question 
to  Oie,  plaintiffs  at  the  time  ot  his  redelivery 
of  the  real  property  as  a  performance  pro 
tanto  of  his"  obligation  to  deliver  200  tons  of 
said  commodity,  notwithstanding  his  subse- 
quent demand  upon  the  plaintiffs  for  said 
hay.  He  was  glvm  credit  for  its  value,  and 
the  amount  of  the  judgmmt  whldi  the  pJaln- 
tlffg  would  otherwise  have  recovered  was  di- 
minished thereby. 

[4]  It  is  next  contended  by  the  ai^llant 
that  there  la  no  evid«ice  of  any  considera- 
tion movipg  to  blm  for  his  agreement  of  Sep- 
tember 2, 1018,  to  return  to  the  plaintiffs  the 
personal  property  in  question.  This  conten- 
tlon^ls  based  to  8<»ne  extent  upon  the  fact 
that  at  the  time  of  negotiating  and  signing 
it  the  plain  tiff  Herbert  Francisco  and  the 
defendant  did  not  use  the  term  "considera- 
tion" or  speak  of  It  As  to  tills,  it  may  be 
said  that  it  would  be  rery  unusual  to  find  two 
laymen,  In  negotiations  with  each  other,  us- 
ing legal  terms,  and  conducting  them  upon 
the  hypothesis  that  th^  were  later  going  to 
have  a  lawsuit  over  tbem.  Tte  tacta  de-< 
veloped  at  the  trial  diowed  quite  dearly  that 
the  ctmslderatlon  moving  to  the  appellant  for 
his  undertaking  of  September  2,  1018,  was 
Ms  release  by  the  plaintiffs  from  all  further 
obligatifm  imder  hla  contract  of  Septunber 
21,  1917  ;  in  other  words,  the  rescisrtmi  of 
said  contract  by  mutual  ^re^ent  The 
evidence  also  dunra  tiiat  the  defendant,  be- 
ing tn  defitult,  was  expressly,  by  said  lat» 
agreement;  granted  the  ^rlgbt  to  retain  fbe 
poEBesst<Hi  and  use  of  the  property  for  a 
specified  time  after  such  defoult,  with  the 
right  to  receive  the  Income  tber^rom.  This 
alone  was  a  sufficient  consideration. 

[I]  It  Is  also  u^ed  by  the  mipellant  that 
the  trial  court  erred  In  construing  his  agree- 
ment of  September  2, 1918.  as  an  undertaking 
to  return  all  of  the  personal  proper^  receiv- 
ed by  him  under  t^e  former  ^re^ent ;  but, 
as  to  this,  the  aK>dlant  had  ample  cpportu- 
nUy,  under  his  ftmended  pleading  setting  up 
mistake  and  fraud,  to  oUet  evidence  that  the 
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contract  did  not  mean  what  It  said.  Having 
failed  to  substantiate  the  allegations  of  his 
ammded  answer,  the  trial  court  was  left 
with  no  option  but  to  give  to  the  words  of  the 
contract  their  ordinary  meaning.  It  is  urged 
that  such  construction  makes  the  undertak- 
ing of  the  defendant  quite  unreasfmable,  but 
it  ou^t  not  to  be  necessary  to  observe  that 
many  prisons  &xtet  into  unreasonable  con- 
tracts, and  It  Is  no  function  of  the  courts  to 
relieve  them  from  the  effects  of  their  fool- 
ishnera. 

Finally  the  point  Is  made  that  the  finding 
of  the  trial  court  to  the  effect  that  the  de- 
fendant had  anthmiced  the  plaintiff  Herbert 
Frandsoo  to  Invest  for  him  the  sum  of  $500 
In  certain  mining  stodca.  whixb  atocka  aald 
plaintiff  had  not  refused  or  tailed  to  deliver 
to  the  defendant.  Is  unaiqtported  by  the  evi- 
dence. Tba  record,  howerar,  shows  that 
aald  plaintiff  testlfled  directly  to  the  facts  as 
found  by  the  cnnrt,  and  such  evldenceh  beSng 
accepted  aa  true  by  the  court,  Is  unply  soffl- 
dent  to  >iq«ort  Ita  flndliw  in  that  regard. ' 

We  find  no  wror  In  the  record;  oonae- 
quently  the  jndgmait  must  be  afflnoed.  It 
is  wo  ordned. 

We  concur:  SEAWELIi,  Frcatdtng  Justice 
pro  tan. ;  KERRIGAN,  J. 


CALIFORNIA  ORANGE  CO.  v.  RIVERSIDE 
PORTLAND  CEMENT  CO. 

(Civ.  3233.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  Califomia.   Dec.  22,  1920.) 

1.  Nuisance  «»9— Owners  of  eefflent  mills  dls- 
charglBB  dust  not  Jolat  tort-feasors. 

Separate  companies  who  wrongfully  oper- 
ated tiieir  cement  plants  so  that  deposits  of 
cement  dust  were  incmsted  on  the  leaves  of 
plalntUTs  orange  trees  were  not  Joint  tort- 
feasors merely  on  aceonnt  of  the  commingling 
of  tb«  dnst  from  their  plants;  each  being  lia- 
ble only  for  its  particular  proportion  of  the 
damage  resulting  from  the  dust  emitted  into 
the  atmosphere  from  the  plants  of  both. 

2.  DamaflOft  «»6— Amouat  of  damages  by  coni- 
nlagled  dast  from  oemeat  worita  may  he  es- 
timated. 

Id  determining  the  amount  of  damages  as- 
sessable against  a  cement  worlts  for  coating  the 
leaves  of  plaintiff's  orange  trees  with  cement 
dnst,  the  trial  court  waa  at  liberty  to  estimate 
as  best  it  could  from  the  evidence  how  much 
of  the  damage  caused  by  the  operations  of  de- 
fendant's plant  and  that  of  another  company 
was  occasioned  by  defendant's  plant,  and  in 
BO  doing  might  measure  with  a  liberal  hand  the 
amonnt  of  damage  caused  by  defendant^  milL 


3.  Appeal  aad  error  «=>93l(l),  IOIO<l)-^A|»- 
pellate  conrt  cannot  disturb  fladlats  aapport- 
ed  by  substantial  svldence. 

All  preaumptions  are  in  favor  of  the  find' 
Inga  of  the  trial  court,  and  the  appellate  court 
cannot  distorb  them  If  supported  by  any  sub- 
stantial evidence. 

4.  Damagas  «=:»6— Estimate  of  damages  prop- 
er when  actionable  Injury  Is  ladlstlngalshaMe 
from  other  injury. 

If  it  is  impossible  to  distinguish  the  dam- 
age to  land  arising  from  defendant's  actionable 
injury  from  cement  dost  and  damage  having 
another  origin,  tiie  jury,  or  the  trial  Jodge, 
the  cause  be  tried  withont  a  iazy,  ahonld  be 
left  to  make  from  the  evidence  the  best  pom- 
sible  estimate  and  to  award  plaintiff  compensa- 
tory damages  for  the  actionable  Injnxy. 

5.  NMlaam  «a>4»(5)— CvMoaos  held  ts  aiww 
DixAard  safferad  damage  attrlbatsMs  to  sa- 
mant  dost 

Evidence  held  to  show  that  plalntilTa  or- 
ange orchard  Buffered  substantial  damage  di- 
rectly attributable  to  defendant's  wrongful  op- 
eration of  ita  cement  plant  whereby  cement 
dust  in  quantities  sufficient  to  cause  material 
Injury  was  precipitated  on  pluntiS*a  intrw 
trees. 

6.  Nulsaaoe  «s>50(l)  — . Msasare  of  oraags 
growar'a  damages  by  eement  dust  stated. 

Under  Civ.  Code.  {  3333,  the  measure  of 
plaintiff  orange  grower's  damage  from  defend- 
ant cement  company's  wrong  in  permitting  dust 
from  its  plant  to  settie  on  plaintiff's  trees  ia 
the  amount  that  will  compensate  it  for  all  det- 
rimoit  proximately  eaoaed  by  defendant'a 
wrongfal  operatUm  of  Ita  ^aut  from  the  time 
it  conuneneed  operatiooa  until  it  Inatalled  treat- 
•rs  preventing  the  escape  of  dusL 

7.  Nalsaaea  «b300(4)— Orsaie  grawar  satt- 
tied  ta  reoaver  frsm  amaat  warks  far  sss- 
tlaalag  Injnrlea. 

An  orange  grower,  in  addition  to  oUier 
damages  againat  defendant  cement  worka, 
which  caused  dust  to  settle  on  his  treea,  waa 
entitled  to  compensation  for  the  continuing  in- 
jury to  the  trees  due  to  dust  from  defendant's 
plant  settiing  on  them  in  two  years,  at  the  end 
of  which  dust-confining  treaters  were  Install- 
ed, the  effects  of  which  would  manifest  them- 
selvea  in  the  crops  for  two  subsequent  yeara, 
making  it  necessary  to  give  the  trees  an  in- 
creased amount  of  fertilizer  and  care. 

Appeal  from  Superior  Court,  Riverside 
County ;  M.  T.  Farmer,  Judge.  ' 

Action  by  the  California  Orange  Company 
sgabiBt  the  Rtreratde  Portland  Cement  Com- 
pany. From  judgment  for  plaintll^  defend- 
ant appeals.  Affirmed. 

H.  li.  Camahan,  of  Los  Angelea,  and  W. 
G.  Irving  and  McFarland  &  Irving,  all  of 
Riverside,  and  PlUsbury,  Madlacn  A  Sutro, 
of  San  Francisco,  for  appellant 

Rohe,  Jeffera  &  Devln,  of  Los  Angeles,  and 
Purlngton  &  Adair,  of  Riverside^  for  respond- 
ent 
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FINLATSON,  P.  T.  Thia  Is  an  action  at 
law  to  reeovCT  damages  for  Injuries  to  plaln- 
tlfTs  orange  orchard,  csnsed  by  tbe  deposit 
on  the  trees  of  cement  dust  from  defendants 
cenftnt  mill.  Plalntlflr  recorered  jndgmeat 
for  a  total  of  f6,S00.  of  which  98.000  was  for 
loss  and'injary  to  tbe  crops  for  tbe  years 
1910,  1911,  and  1912,  9800  was  for  tbe  In- 
creased labor  and  cost  In  the  care  of  the 
trees,  and  the  balance,  92.500,  was  for  injory 
to  tbe  trees.  From  that  Judgment  defendant 
appeals. 

Tbe  orai^  orchard  Is  located  m  a  piece 
of  Ugh  bench  land  situated  on  the  northerly 
banb  of  tbe  Santa  Asa  dver  In  BlTeralde 
county.  It  Ilea  ahovt  midway  betweoi  de- 
fendant's cement  mill  and  the  cement  mills 
of  tile  Gallfomla  Portland  Oonent  Company. 
Defendant's  mill  Is  about  one  and  a  halt 
miles  southwesterly  of  plaintiff's  groT&  The 
two  mills  of  the  California  Portland  Cement 
Gmnpany  are  northwesterly  (tf  the  grove  and 
distant  ttaeretrom  abont  1%  miles.  There  la 
no  Qnestlon  but  tiiat  cement  In  considerable 
quantities  fran  the  mills  of  the  Oallfomla 
Portland  Cement  Company,  as  wdl  as  trmn 
defendant's  min,  settled  iip«i  tA&lntUTB 
ange  trees,  coating  the  leaves  wltii  a  white, 
ashen  dust,  wbldi,  incmstbig  from  the  ac- 
tion of  dew  and  molstore,  so  that  It  can  be 
naltber  washed  off  by  the  rains  nor  blown  off 
by  the  winds,  remained  on  the  leaves  for  the 
period  of  their  life— that  Is,  from  two  to 
three  years.  Tboe  is  an  abundance  of  evi- 
dence in  tbe  record  tending  to  show  that  ce- 
ment dnst  that  finu  la  incmsted  nptm  the 
orange  leaf  seriously  faiterferee  with  the 
tears  reQlntion  and  the  formation  of  the 
starA  foods  upon  which  the  tree  lives.  As 
a  result,  tbe  tree  beemnes  greatiy  weakened, 
the  leaves  stunted,  and  ttie  Intemodea  short- 
ened, M  t^t  fb»  tree,  In  its  weakened  condl- 
ti<m,  UosBoms  more  pn^nsdy,  and  the  &nlt 
fidls  off  before  maturing,  ttina  greatly  de- 
ereaalng  tbe  yield  of  every  tree  tbe  leaves 
of  which  are  thus  coated  wttb  tbe  cement 
dust. 

Dust-catchfng  apparatus,  commonly  known 
as  **treaters,"  designed  to  prevent,  so  far  as 
possible,  the  escape  of  cement  dust  into  tbe 
atmosphere,  were  installed  in  defendant's 
plant  In  January,  1913.  Tbe  action  was  com- 
menced August  14,  1913,  and  was  tried  In 
May,  1917. 

[1,2]  The  Callfbrnla  Portland  Cement 
Company  and  defendant  were  not  joint  tort- 
feasors. Their  respective  torts — wrongfully 
operating  their  respective  cement  plants  In 
such  mannei*  that  deposits  of  cement  dust, 
blown  from  the  plants  toward  plaintiffs  oi^ 
ange  grove,  were  Incmsted  upon  the  leaves 
of  plaintiff's  trees — were  several  when  com- 
mitted, and  did  not  become  Joint  merely  be- 
cause of  a  commingling  of  the  duat  from  the 
respective  plants  and  a  union  of  the  conse- 
quences proceeding  from  the  several  and  in- 
d^endent  tortious  acts.  MUIct  t.  Highland 


Ditch  Co.,'  87  Cal.  430,  29  Pac.  SCO.  22  Am. 
St.  Rep.  264 ;  Wm.  Tackaberry  Co.  v.  Sioux 
City,  etc.,  Co.,  154  Iowa,  358,  132  N.  W.  045, 
134  N.  W.  1064,  40  L.  R.  A.  (N.  S.)  102,  Ann. 
Cas.  1914A,  1276;  Sutherland  on  Damages 
(4th  Ed.)  1 1059.  Defendant  Is  liable  for  only 
such  pn^^ortton  of  the  total  damage  resulting 
from  tbe  commingled  dust  emitted  into  tbe 
atmosphere  from  the  plants  of  the  two  ce- 
ment companies  as  was  caused  by  Its  qwn 
plant  Miller  v.  Highland  Ditch  Co.,  supra. 
In  determining  the  amount  vt  damage  that 
should  be  assessed  against  this  def^dant, 
the  tdal  court  was  at  liberty  to  estimate 
as  best  it  could,  from  tbe  evidence  before  it, 
how  mudi  of  the  total  damage  caused  by 
tbe  operations  of  the  two  cement  companies 
was  occasioned  by  defendant's  plant,  and  In 
doing  so  might  measure  with  a  liberal  band 
the  Amount  of  damage  caused  by  defendant's 
mm.  Learned  v.  OasUe^  78  OaL  404, 18  Pac. 
872,  21  Pac.  11;  Jenkins  t.  Pennsylvania  K, 
Oo^  m  N.  J.  Law.  881,  61  AU.  704,  57  Lw  B. 
A.  809;  City  of  Hanafldd  t.  Bristor,  76  Ohio 
St  270,  286,  81  N.  E.  631, 10  L.  a  A.  (N.  S.) 
806,  118  Am.  St  Bep.  80%  10  Ann.  Oss.  767. 
Though  In  cases  of  this  sort  entire  accuracy 
Is  InQHWslble,  and  the  dlflBcolty  of  accurate^ 
proportioning  and  assessing  the  damage  done 
by  deCendanf  8  mUl  Is  great,  stUl  that  dlffl- 
colty  would  have  been  avoided  had  defendant 
bnt  taken  care  that  no  oceaskm  tfbould  arise 
requiring  such  proportioning  and  assessing  of 
the  whole  damages.  In  Ogden  t.  Lucas,  48 
111.  402,  which  was  an  action  to  recover  dam- 
ages for  tbe  destruction  of  com  by  trespass- 
ing cattle,  wbere  it  appeared  that  a  part 
of  the  cattto  was  tbe  property  of  others  than 
the  defendant  the  court  said: 

*7n  cases  of  tbfs  sArt  entire  accuracy  is  im- 
possible. Tbe  Jury  had  a  right  to  consider 
from  the  evidence  how  much  corn  bad  been  de- 
stroyed,  and  what  proportion  of  the  eatUe  In 
the  field  were  tamed  in  by  the  defendant^  and 
thus  arrive  at  as  near  an  estimate  of  the  dua- 
ages  as  the  nature  of  the  case  woold  permit" 

To  the  same  ^ect  is  Harrison  v.  Adam- 
sou,  86  Iowa,  €93,  63  N.  W.  334.  Waehbom 
v.  Oilman,  64  Me,  163,  18  Am.  Rep.  246,  was 
an  action  upon  the  case  for  a  nuisance  occa- 
sioned by  casthig  refuse  material  out  of  the 
defendant's  ^wmill  into  a  natural  stream, 
whence  It  was  carried  by  a  spring  freshet 
upon  plaintiff's  land.  The  court  held  the 
defendant  liable  for  the  damages  arising 
from  his  own  wrongful  or  negligent  act  but 
not  for  those  arising  from  the  negligent  acts 
of  others,  saying: 

"The  difScult?  may  be  great  of  accurately 
proportioning  and  assessing  tbe  damages  done 
by  the.  defendant,  but  that  difficultr  the  de- 
fendant couid  have  avoided  had  he  taken  due 
care  that  no  occasion  should  arise  reqoMng 
such  asBeasment  of  damages." 

To. the  same  effect  is  City  of  Mansfield  v. 
Bilstor,  supra,  where  the  court  said: 
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**Tnie,  !t  may  be  difficult  to  determine  how 
mnch  dirt  came  from  each  collierr,  bnt  the  rela- 
tive  proportiona  thrown  in  by  each  may  form 
■ome  guide,  and  a  Jury  In  a  caae  of  such  diffi- 
culty, eaoaed  by  the  party  himaeU,  woold  mea«- 
nre  tiie  injnrj  of  eadi  with  a  liberal  hand." 

Appellant  does  not  contend  that  the  lower 
court  charged  It  with'  more  than  Its  propor- 
tion of  the  total  damages  caused  by  the 
plants  of  the  two  companies.  TiOLt  point  Is 
not  raised  in  the  briefs.  Appellant's  conten- 
tloa  la  stated  in  its  opening  brief  as  follows: 

"The  evidence  is  insufficient  to  show  that 
any  material  discharged  from  the  cement  mill 
of  appellant  was  precipitated  upon  the  lands 
of  the  plaintiff  in  any  appreciable  amomit." 

The  trial  oonrt  found  that  fvcoa  abont  the 
early  part  of  the  year  1910  until  the  Instal- 
lation of  tbe  "treatera"  In  January^  1913. 
defendant  maintained  and  tqterated  Its  ce- 
ment mill  ha  such  a  manner  that  "large 
quantities  of  nozlois  and  fllUiy  dust,  smoke, 
gases,  vapors,  and  cement  oontlniioady  es- 
caped from  said  manufactory  and  were  con- 
tinuously discharged  thereCrom  Into  the  at* 
mosphere  and  thence  upon  ttie  land  of  Itiia 
Kdalntlff";  also  that,  after  defendant  com- 
moiced  to  operate  its  mtll,  it  operated  it  In 
Ba<A  a  manner  that  "a  lai^  amount  oC  dost 
and  matter  arising  from  the  various  stages 
of  llie  mami&ctaie  of  cemoit  tlkw^  were 
dlMdiaigad  tiucefrom  Into  the  atmoephere 
and  were  tbenoe  dlsdiarged  and  precipitated 
upon  said  land  and  premises  of  plaintiff  in 
quantities  aggregating  many  tons  per  an- 
num," and*  farOwr^  tliat  **thron^tit  said 
period  said  dust  and  matter  aetttod  upon 
plaintUTs  said  land,  and  npm  Uw  trees  and 
crops  growing  theron,  and  coated  the  leaves, 
foliage,  and  fmlt  tbwsof  witii  an  aah-colored 
deposit  of  dust  and  matter,  and  damaged  tiie 
trees  growing  upon  said  land,  theiebj  r»* 
tarding  and  weakening  their  growth  and  ren- 
dering them  less  rUsxmmB  and  less  produc- 
tive, and  damaging  tlie  fmlt  and  other  crops 
above  mentl<med  growing  upon  said  land, 
both  lessening  the  quantity  ftnd  by  im- 
pairing the  quality  and  value  of  such  fmlt 
crops." 

[I]  Defendant  daims  Qiat  Uiese  findings 
are  not  supported  by  the  evidence.  All  pre- 
sumptions are  in  favor  of  the  "findings,  and 
under  tbe  w^Hsetfted  rale  we  cannot  disturb 
than  if  there  Is  any  substantial  evidence  to 
support  them. 

The  gravamen  <tf  appellant's  ccmtentitm 
seons  to  be  that  the  evidence  is  insufficient 
to  diow  Ibat  cement  dust  from  Its  mill  set- 
tled, upon  respcmdenfs  orange  grove  in 
"large"  quantities.  It  seems  to  be  ocmoeded 
that  some  dust  from  appellants  mill  was 
precipitated  up<»  respondent's  orange  grove. 
It  as  we  b^eve,  enough  dust  from  appel- 
lant's  plant  was  deposited  upon  respondent's 
trees  to  cause  them  some  damage,  then,  since 
aiv^llant  does  not  claim  diat  It  has  been 


charged  with  more  than  its  proportion  ot  tbe 
damages  caused  by  the  dust  from  the  plants 
operated  tqr  the  two  ctanpanleB,  the  Judgmeo^ 
In  so  far  as  it  zests  upon  Che  abovfr-men- 
tioned  findings,  must  be  affirmed,  regardless 
of  the  quantum  of  dust  tram.  qnP^Uantf  s  mllL 
A  number  of  witnesses  tasti^  that  ttug 
frequently  saw  clouds  of  cement  dust  from 
appellant's  plant  float  over  and  settle  upon 
re^cmdenf  s  grove.  One  witness*  I*  V.  W. 
Brown,  describing  his  observations,  said: 

"I  observed  the  operation  of  the  cement  plant 
[defendant's  cement  plant]  dnce  it  started  in 
1910.  I  observed  the  smcAe  and  emissions 
from  it.  Of  course,  there  was  a  great  deal  «t 
dirt  emitted  previous  to  tiie  time  tlie  treatera 
were  pot  on,  and  that  followed  the  direction 
of  the  wind.  At  other  times,  when  there  was 
no  wind,  there  would  seem  to  be  a  great  paQ 
of  dirt  that  woold  be  thrown  into  Uie  air,  and 
woold  hang  more  or  less  continuously  over 
that  district  untQ  the  wind  took  it  away.  This 
pan  of  dirt  or.  dust  or  smoke  in  ^e  air  seemed 
.to  extend  three  miles,  In  every  direetton.** 

Another  witness,  Prof.  Babcodc,  who  made 
a  number  of  measnremeots  of  the  cement 
dust  carried  Into  the  air  from  the  mills  of 
these  two  cement  companies,  testified  tbat, 
as  a  result  ot  his  eqierlments  and  measure- 
ments, be  calculated  that  in  t3ie  years  1900^ 
1910^  mi,  and  1012  there  fell  per  year  at 
least  160  tnu  ot  cement  dust  on  plaintiff's 
168  acres.  He  forttwr  testified  tbAt  his  cal- 
culatLnoB  shoved  Itia^  of  the  amount  so  lUl- 
log  annually  on  plalnturs  property,  «boat 
one-f ourQi  came  from  tStB  mills  of  tte  OaUfl^ 
nia  Portland  Gement  Company,  and  the  bal- 
ance from  "some  otbn  aoarce."  Deftndaatfs 
plant  was  tiie  .only  omer  posattile  aonrfie 
whence  the  dust  could  have  come.  This  and 
much  other  evidence  that  oonld  be  referred 
to  if  nefosisiy  Is  saiBdsnt  to  justify  the 
finding  that  oemeot  dnst  "in  large  quantities'* 
was  dladiarged  Into  ttie  atmo^lHve  bom  de- 
fendant's plant,  and  tfacnoe  prec^tated  w 
the  trees  In  plalntHFs  orange  ordurd. 

To  cause  Injury  to  plaintiffs  trees,  for 
which  be  would  be  entitled  to  nearer  dam- 
ages. It  was  not  necessary  that  great  qttan> 
titiea  of  tbe  cement  dust  from  detendants 
mill  abonld  have  settled  mnn  tbe  trees.  A 
slight  coating  of  tbe  dnst  ca  the  leaves  of  an 
orange  tree  will  cause  serious  injury  and 
consequent  damage.  Prof.  Pelrce,  of  Stan- 
fi»d  University,  teatlfled  that  tbe  hard 
opaque  crust  that  forms  on  tbe  leaf  when  the 
oament  dust  is  affected  by  mixture  in  the  ai> 
moi^here  interferes  with  the  action  of  sun- 
light on  the  plant.  Sunlight^  he  said,  is  the 
we  thing  that  tlxe  plant  requiras  to  produce 
the  necessary  standi  and  sugar,  which  is  the 
plant  food  upon  whldi  the  trees  tbrlve. 
This  plant  food,  bs  testifled.  Is  Mored  up  in 
the  daytime  when  tbe  leaf  la  at  work,  and 
ocmsumed  during  the  night.  S'rom  an  txperl- 
meat  conducted  by  Prof.  Pelroe  in  the  court- 
nxHu  during  the  trial,  it  appeared  that^  tf  a 


Digitized  by  Google 


CALIFOBNIA  ORAKGE  00.  t.  BIVSBSIDS  PORTLAND  CBICENT  CO. 

(1B6  P.)  ' 


697 


loaf  wen  only  ptrUally  covered  with  tbe 
opaqne  crust  formeA  by  tbe  ash-colored  de- 
posit of  cement  dnst,  so  that  a  part  only  waa 
shaded  thereby,  more  starch  would  be  found 
In  Cbe  unshaded  than  tn  the  shaded  part  of 
the  leaf; 

C4]  Appellant  cftUs  our  at^tlon  to  tbe 
fact  tbat  during  tbe  operations  of  Its  plant 
flurouEhout  the  period  comidalned  of  by  re- 
qMHtdent  the  orange  grove  was  sabject  to 
otiter  and  natural  causes  of  Injury  and  dete- 
rioration, audi,  toi  instance,  as  fack  of  vital- 
ity due  to  want  of  proper  care  In  the  early 
stages  of  tbe  ordiard's  growth,  Ulling  frosts, 
and  high  winds  blowing  directly  fnKu  ttie 
north  through  the  Gajou  pass — ^referred  to  by 
the  witnesses  as  "northers."  Prof.  Pelrce'a 
expert  testimony,  if  accepted  as  true,  Jasti- 
fled  the  lower  court  tn  Inferring  tbat  any 
discernible  amount  of  cement  dust,  Incmsted 
on  the  leaves  of  the  orange  trees,  by  Its  In- 
erltable  interference  with  the  free  action 
of  sunlight,  will  cause  appreciable  damage 
to  the  trees.  In  eases  of  this  sort,  the  law 
is  that,  if  It  be  Impossible  to  distingulBh  be- 
tween the  damage  arising  from  tbe  defend- 
ant's actionable -Injury  and  damage  which 
bas  another  origin^  the  jury,  or  tbe  trial 
Judge  If  the  cause  be  tried  without  a  jury, 
■tiould  be  left  to  make  from  the  evidence  the 
best  poeslUe  estimate^  and  to  award  Oie 
plalntut  compensatory  damages  for  the  ac- 
tionable Injuiy.  In  Joikins  t.  Pennsylvania 
B.  Co^  snpra,  tlie  rule  was  stated  as  follows: 

**It  many  times  happens  that  tbe  damage 
arising  from  an  actloaable  injary,  chargeable 
to  the  defendant,  is,  tn  the  nature  <tf  things  or 
from  the  drctunstancea  of  the  ease,  inffistin- 
gniahable  from  other  damage  occurring  at  the 
same  time,  attributable  to  the  acts  of  an  inde- 
pendent tort-feasor  or  to  natural  causes.  In 
SQcb  cases,  since  the  injured  party  cannot  sap- 
ply  the  materials  necessary  to  enable  the  Jury 
to  make  an  exact  compntation  of  tbe  damages 
tai  salt,  the  approved  practice  is  to  leave  it  the 
good  sense  the  jury,  ss  reasonable  men,  to 
form  from  the  evictence  the  beat  estimate  that 
can  be  made  under  the  drenmataiuies,  as  a  bas- 
Is  of  compensatory  damages  for  the  actionable 
Injury." 

The  evldaice  here  shows  tJiat  plaintiff's 
STov^  though  not  subject  to  any  greater  dani- 
age  from  the  elements  than  other  groves  sit- 
uated outside  tbe  wme  of  folUng  eonent 
dost,  did  not  produce  as  did  the  groves  sim- 
ilarly dtnated  outside  the  dust  mhw;  W.  B. 
Gre^,  who  had  a  grove  about  a  mile  and 
a  half  north  of  defendant's  propertyi  testi- 
fied that  there  was  no  deposit  of  grayish 
ratMtance  on  the  trees  in  his  grove,  and  that 
Hw  blossoms  on  Us  trees  did  not  fall  off  as 
tbey  did  ftom  the  trees  in  defendant's  grove. 

it]  From  tbe  foregoing  we  think  It  clear 
Cut  the  evidence  shows  tbat  plalntltTs  or- 
eb&rd  suffered  substantial  damage,  directly 
attributable  to  defendant's  wrongful  opera- 
tion of  Ite  cement  plant,  whereby  cemoit  dusl^ 


in  quantities  sufficient  to  cause  material  In- 
jury, was  precipitated  upon  plaintiff's  citrus 
trees,  and  tbat  therefore  the  evidence  la  suffi- 
cient to  support  the  findings  of  which  ap- 
pellant complains. 

There  was  ample  evidence  to  Justify  the 
finding  (aroearing  In  the  conclusions  of  law) 
to  the  effect  tbat  plaintiff  was  damaged  in 
the  sum  of  ¥300  for  Increased  labor  and  cost 
in  the  care  of  Its  orange  orchard.  Teams 
were  used  In  tbe  cultivation  of  the  grove. 
The  ranch  foreman  testified  that  the  cement 
dust  got  on  the  horses'  shoulders,  tmder  the 
harness,  from  brushing  against  the  trees 
while  dragging  the  cultivator,  thereby  caus- 
ing their  shoulders  to  become  sore  and  neces- 
sitating extra  care,  whereby  an  hour  a  day 
was  lost — a  dally  loss  of  about  45  cents  for 
each  team  that  was  In  use  during  the  seasbn 
In  each  of  the  years  1910.  1911,  and  1A12, 
and  totaling  more  than  $300. 

Finally,  it  is  contended  that  plaintiff  Is  not 
entitled  to  damage  for  injury  to  the  trees  in 
addition  to  damage  for  loss  of  crops  and  in- 
creased labor.  It  will  be  recalled  that  the 
lower  court  found  that  plaintiff  Is  entitled  to 
recover:  (1)  The  sum  of  $3,500  for  loss  of 
and  Injury  to  the  orange  croim  during  the 
years  1910,  1911,  and  1912 ;  (2)  the  sum  .of 
$300  for  Increased  labor  In  the  care  of  the 
lai^ ;  and  (3)  the  sum  of  $2,600  for  injury  to 
the  trees.  Appellant  claims  that,  if  respond- 
eat  be  allowed  compensation  for  loss  of  and 
injury  to  the  1910,  1911,  and  1912  crops,  to- 
ge^r  with  compensation  for  tbe  Increased  la- 
bor and  cost  In  caring  for  the  grove  while 
those  crops  were  growing  and  maturing,  It  Is 
not  ^titled,  in  addition  to  those  Items,  to  com- 
pensation for  Irfjury  to  the  trees.  Appellant, 
to  quote  from  Its  brief,  bases  this  contention 
"on  the  fact  that  the  trees  In  plaintiff's 
grove  are  In  as  good  condition  now  as  they 
would  have  been  had  no  dust  ever  been  pre- 
cipitated thereon." 

[6]  A  number  of  witnesses  testified  that, 
subsequent  to  tbe  Installation  of  tbe  dust 
"treaters"  In  defendant's  plant  in  January, 
191S,  and  prior  to  the  trial  In  May,  1917, 
plaintiff's  trees  bad  completely  recovered. 
But  it  does  not  therefore  follow  that  plain- 
tiff's Injury  waa  confined  to  deterioration  In 
the  crops  that  matured  In  1910,  1911,  and 
1912,  and  the  Increased  cost  of  bringing 
those  crops  to  maturity.  The  measure  of 
plaintlfTs  damage  Is  the  amount  that  will 
compensate  It  for  all  the  detriment  proxi- 
mately caused  by  defendant's  wrongful  oper- 
ation of  Its  plant  from  the  time  when  It  com- 
menced operations  In  January,  1910,  until  it 
Installed  the  "treaters"  in  January,  1913. 
The  measure  of  damages  In  cases  of  this 
character  Is  found  in  section  8333  of  tbe 
ClvU  Code,  reading: 

"Kor  the  breadi  of  an  obligation  not  arising 
from  contract,  the  measure  of  damages,  except 
where  otherwise  expressly  provided  by  this 
Code,  la  tbe  amount  which  wUl  eonvensate  for 
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«n  the  detriment  proximately  caiued  thereby, 
whether  it  could  hare  been  ^tidpated  or  not." 

[7]  The  1912  crop  was  the  last  crop  picked 
and  packed  prior  to  the  commencement  of 
the  action  in  August,  1913.  Since  early  in 
1913  defendant,  by  the  Instaliat^n  of  dust 
treaters,  has  collected  about  95  per  cent,  of 
the  dust  that  otherwise  would  have  escaped 
into  the  atmosphere  from  its  cement  plant 
and  settled  on  plaintiff's  trees.  But  the 
dust  that  incrusted  on  the  leaves  that  were 
newly  put  forth  by  plaintiff's  trees  in  the 
year  1912  would  remain  on  those  leaves  for 
the  period  of  their  life,  which  Is  between  two 
and  tliree  years,  meanwhile  seriously  inter- 
fering with  plant  respiration  and  the  forma- 
tion of  starch  and  sugar,  thereby  tending  to 
tree  starvation.  The  Injury  caused  by  the 
dust  that  settled  dn  the  trees  In  the  years 
1911  and  1912  would  therefore  naturally  tend 
to  decrease  the  191S  and  1914  crops.  And 
though  the  trees  may  have  "come  back"  when 
observed  by  the  witnesses  who  testified  that 
they  saw  them  shortly  t>efore  the  trial  in 
May,  1917,  still  it  can  readily  be  seen  that 
there  would  be  some  continuing  injury  to 
the  trees,  and  some  loss  doe  thereto,  after 
the  picking  and  packing  of  the  1910,  1911, 
and  1912  crops.  For  these  reasons  we  con- 
clude that,  in  addition  to  compensatory  dam- 
ages tor  loss  due  to  dlmlnutiou  of  and  de- 
terioration in  the  crops  for  the  years  1910, 
1911,  and  1912,  and  In  addition,  also,  to  the 
Increased  cost  In  the  care  of  the  land  due 
to  the  dust  galling  the  shoulders  of  the  ani- 
mals used  In  cultivating  the  grove  during 
those  three  years,  plaintiff  was  entitled  to 
compensation  for  the  continuing  injury  to 
the  trees  due  to  the  dust  from  defendant's 
plant  that  settled  on  them  In  the  years  1911 
and  1912,  by  reason  of  defendant's  wrongful 
operation  of  Its  plant  in  those  two  years — 
tortious  conduct,  the  effects  of  which  would 
manifest  themselves  In  the  1913  and  1914 
crops,  thus  making  It  necessary  to  give  the 
trees  an  Increased  amount  of  fertilizer  and 
care  in  order  to  mature  as  much  at  the  1913 
and  1914  crops  as  possible. 

There  was  ample  evidence  to  sustain  the 
court's  finding  that  $2,500  Is  the  amount  nec- 
essary to  compensate  plaintiff  for  this  con- 
tinuing injury  to  the  trees.  It  may  be  infer- 
red from  the  testimony  several  witnesses 
whose  experience  qualified  them  to  testify 
as  experts  that  the  care  and  fertilization  nec- 
essary to  bring  the  trees  back  to  a  normal 
condition  In  the  years  1913  and  1914  would 
be  about  double  the  amount  that  It  would 
hare  been  necessary  to  expend  on  the  grove 
If  the  trees  had  suffered  no  injury  contin- 
uing after  the  harvesting  of  the  1912  crop. 
The  amount  actually  expended  for  the  care. 


cultivation,  and  fertilization  of  the  trees  for 
the  years  1913  and  1914  avmiged  $6&39  per 
acre.  It  is  a  reasonable  Inference  from  the 
testimony  of  the  witnesses  that  one-half  of 
this  sum.  $27.69  per  acre,  ts  the  additional 
amount  made  necessary  by  the  contliraing  In- 
jurious effects  of  the  dust  that  settled  on  the 
trees  In  the  years  1911  and  1912— injurious 
effects  tliat  would  Datnrally  OMitinue  to  man- 
ifest themselves  In  the  1918  and  1914  crope, 
and,  possibly,  in  the  1915  crop  also.  This 
additional  Amount  necessary  to  be  expended 
for  increased  care  and  fertilization  totals 
considerably  more  tlian  the  sum  of  ^2,500 
allowed  by  the  court,  besides  which  this  sum 
does  not  take  Into  consideration  another 
element  of  loss  for  which  plaintiff  was  enti- 
tled to  compensation — the  InevitaUe  deteri- 
oration of  and  dlmlnuti<xi  in  the  1913  and 
1914  crops.  This  continuing  Injury,  and  the 
damages  resnltU^  therefrom  must  inevitably 
have  decreased  by  the  amount  of  such  dam- 
ages, the  vendible  value  of  plahitUTs  grove. 
There  Is  no  reason  to  believe  that  the  $2,500 
allowed  for  Injury  to  the  trees  Included  any 
of  the  damage  covered  by  the  two  other  items 
of  injury  allowed  by  the  court— $3,500  for  In- 
jury to  the  1910,  1911,  and  1912  crops,  and 
$300  for  increased  labor  In  maturing  those 
crops.  Every  lutradment  Is  in  favor  of  the 
action  of  the  court  a  quo;  and,  unless  ap- 
pellant specifically  calls  our  attention  to 
something  in  the  record  overcoming  this  pre- 
sumption, we  are  bound  to  assume  that  the 
award  to  plaintiff  of  $2,600  for  Injury  to 
the  trees  included  only  sudi  Injury  as  might 
affect  one  or  more  of  the  crops  subsequent 
to  the  1912  crop — the. last  crop  for  injury  to 
which  plaintiff  was  specifically  awarded  a 
recovery.  This  conclusion  is  further  forti- 
fied by  the  following  excerpt  from  the  opin- 
ion of  the  learned  judge  who  tried  the  case^ 
printed  in  appellanfs  closing  InritiC: 

"Had  it  not  been  for  this  freeze  Cthe  freese 
of  191S],  with  the  elimination  the  cement 
dust  nuisance  which  took  place  in  December. 
1912,  when  the  treaters  w«r«  installed,  the 
plaintiff's  grove  would  have  required  no  more 
care  and  attention  than  a  60  per  cent,  increase 
of  fertilizBtion  and  some  added  cultivatiou. 
Such  a  percentage,  based  upon  the  expenditures 
made  by  the  plaintiff  on  these  Items  daring  the 
years  both  before  and  subsequent  to  the  com- 
mencement of  this  action,  would  not  «cc«ed 
$2,600,  which  figure  I  conrider  a  Just  propor- 
tion of  the  injury  to  the  grore  aoffered  by  rea- 
•on  of  the  total  cement  dust  unlttcd  fma  both 
plants." 

Appellant  has  failed  to  point  out  any  re- 
versible error,  and  the  Judgment  tbereforr 
is  affirmed. 

We  concur:  THOMAS,!.;  WELLER,J. 
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NILES  SAND  &  ROCK  CO.  v.  MUIR  ft  al. 

(Civ.  3604.) 


(District  Cknirt  of  Appeal,  Fint  District,  Divi- 
sion 1,  California.  Dec  27.  1920,  as  Modi- 
fied in  Order  of  Jan.  26,  1921,  Denying  Re- 
hearioc.  Heariiif  Dei4«d  br  Supreme  Court 
Veb.  24»  1921.) 

1.  SalM  «s»77(f)— OMtraM  Mi  Mt  tt  ra- 
qvlre  payaieMl  by  nattura  bat  by  waiibt, 

A  contract  for  tlie  sale  of  sand  and  srarel 
which  atated  that  2,400  pounds  was  accepted 
aa  the  averaxe  weight  per  cubic  yard  for  all 
materials,  and  that  bills  would  be  paid  for  on 
that  basis  at  the  rate  of  7S  cents  per  ton  of 
%000  pounds,  was  a  contract  for  purchase  and 
■ale  by  weight,  and  not  1^  maaanre,  especially 
where  llic  pa^dea  bad  ao  couatrned  it  by  keep- 
lac  an  aecorate  record  of  the  weight  of  ma- 
tariala  fnndahed,  hot  not  of  the  maaaor*. 

2.  Appeal  and  arror  4=»907(2)— f  iridsiee  not 
la  raeeri  preaaMad  aot  to  aapport  ladhiB  da- 
aM  to  appallaat 

On  aaalgnmwit  «f  error  to  the  refuaal  to 
sign  flndinga  pnqMiaed  q^peOanta,  where  none 
ot  the  evidence  taken  at  the  trial  was  before 
the  court,  bat  the  record  tnerely  statsd  that 
each  party  introduced  evidence  on  each  and  all 
of  the  allegations,  it  must  be.  presumed  In  sup- 
port of  the  court's  ruling  that  the  evidence  in- 
troduced by  appellant  to  support  ita  aUegatlou 
referred  t»  in  the  propoaed  fln««ng«  Inaoffi- 
dent. 

3.  Salaa  «s>353(6)-4}aMplalBt  bald  to  show 
eonpllaaea  with  ooadltten  as  to  weight  of 
aaad. 

In  a  complaint  for  balance  of  parchase  price 
of  sand  and  gravel,  sold  by  weight,  the  con- 
tract providing  that  a  cubic  yard  of  material 
should  be  of  a  apedfied  weight,  an  allegatton 
tiiat  plaintiff  fidly  complied  witii  aToxy  condition 
of  the  contract  la  sufficient  allegation  of  com- 
pliance with  the  condition  as  to  weight. 

4.  Appaal  and  error  «=s»f  170(3)— Fallare  to  al- 
lege perfornaaea  of  oondltlM  of  ooatraot  held 
haralats. 

fnia  faflare  of  a  complaint  to  allege  per- 
formmee  of  a  condition  of  the  contract  does 
not  reqnire  reversal  under  Code  dv.  Proc.  | 
475,  prohibiting  reveraal  unless  the  defect  was 
prejudicial  where  the  denial  of  performance  of 
that  condition  raised  the  principal  issue  to  be 
determined  at  the  trial' which  lasted  27  days, 
and  the  evidence  waa  not  in  the  record,  so  that 
It  would  be  preanmed  it  fully  established  per- 
formance of  the  condition  aa  found  by  the  trial 
court. 

5.  Appaal  and  error  ^»932(1)—No  presump- 
tion iadnlged  to  avoid  excessive  recovery  that 
fladlaga  anbraeed  ebarga  on  both  aldaa  of  ae- 
oaaat. 

In  an  action  for  breach  of  contract  tor  the 
■ale  4tf  Band  and  gravel,  where  the  court  found 
the  qnantity  of  material  delivered  as  establish* 
ed  bf  the  evidence,  but  computed  the  price 
thereof  at  an  amount  in  excess  of  the  correct 
figures,  it  cannot  be  presumed  that  the  flnding 
of  amount  due  embraced  a  charge  entered  on 
both  aides  of  the  account,  tbough  the  court  also 
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found  a  payment  by  defendant  exceeding  the 
amount  daimed  by  him  by  substantially  tbe 
same  mim  aa  the  valne  of  the  aand  exceeded 
the  correct  valoe. 


Appeal  from  Snp^Ior  Court,  City  and 
County  ot  San  Francisco;  B.  P:  Sbortall, 
Jndge. 

Action  by  the  Nlles  Sand  &  Bock  CJompany 
against  Bobert  B.  Mulr  and  another,  doing 
business  ander  the  firm  name  and  style  of 
B.  C.  Storrle  A  Co.  Judgment  for  tbe  plaln- 
tifr,  and  the  defoidanta  appeal.  Modified 
and  affirmed. 

B.  H.  ConntiTnan,  ot  San  FrandacOk  for 
appellants. 

John  L.  McNab  and  Byron  CMeman,  botb 
of  San  Francisco,  for  retvondoit 

WOOD,  Justice  pro  tem.  The  itolntifl  ob- 
tained a  judgmoit  against  the  defuidants 
for  $16,19(^61  and  interest  tbereon,  and  they 
hare  appealed  upon  the  Judgment  rolL 

The  court  found  that  the  contract  between 
the  parties  waa  made  In  two  letters,  marked 
refljectlvely  A  and  B;  that  A  was  written 
by  Mr.  Ford,  the  pre^dent  of  tbe  plaintiff 
company,  following  a  dlacuMlon  ot  the  terms 
of  the  proposed  cmtract  l^ld  at  tbe  offlos 
of  defendants;  tiiat  B  was  writtoi  foUowlns 
a  telephone  oonvensatlon  between  Mr.  Ford 
and  Mr.  Bobert  B.  Mulr,  acting  for  the  eo- 
partner^iUi  drfendanta.  In  wblch  Mr.  Mulr 
rejected  the  letter  aa  a  proposal  for  a  con- 
tract because  he  aeaerted,  it  did  not  express 
all  of  the  terms;  that  on  the  same  day, 
December  14,  1914.  the  two  letters  wen 
signed  by  Mr.  Ford  for  tbe  plaintiff  corpora- 
tion, maAed  "Accepted,"  and  presented  to 
Mr.  Mulr,  who  signed  for  tbe  defendants  be- 
low the  word  "Accepted."  The  bodies  of 
these  letters  are  as  follows: 

"A. 

"We  herewith  submit  our  pTOt>ossl  to  supply 
all  of  the  concrete  gravel  and  crushed  gravel 
and  sand  for  use  In  the  construction  of  the 
Twin  Peaks  tunnel,  San  Francisco,  at  75  cents 
per  ton  of  2,000  pounds  f.  o.  b.  cars  San  Fran- 
cisco; railway  weigbts  to  govern  as  shown  on 
freight  bills.  This  price  includes  all  freight 
charges  to  San  Frandsco,  but  does  not  indode 
switching  charges  or  trackage  charges,  if  there 
be  any." 

"B. 

"Confirming  conversation  of  even  date  in  ref- 
erence to  our  contract  with  you  for  supplying 
all  of  the  sand,  gravel,  and  crushed  gravel  for 
concrete  in  constracting  tbe  San  Francisco 
Twin  Peaks  tunnel,  we  hereby  mutually  agree 
that,  when  estimating  the  amount  due  os  on 
each  shipment  made,  the  weights  of  materiala 
as  shown  on  freight  bills  ot  Southern  Padfic 
Company  will  be  acceptable  to  both  parties  to 
this  contract  or  agreement,  and  that  2,400 
pounds  will  be  accepted  as  the  average  weight 
per  cubic  yard  of  all  of  the  above-mentioned 
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materials,  and  that  bills  will  b«  paid  for  on  that 
baals,  at  the  rate  of  7S  cents  per  ton  of  2,000 
ponnds  f.  o.  b.  cars,  which  price  inclndes  all 
railway  freight  charges  from  NUes  to  San 
Franbisco,  but  does  not  include  any  additional 
ebargee,  such  as  switching  charges  or  trackage 
charges,  if  jthere  be  any,  at  destination. 

'Tayments  to  be  made  at  Niles  Sand  uraTcI 
ft  Rock  Company  by  Storria  ft  C9o.  not  later 
than  the  20tb  of  each  month  and  every  month 
for  aU  material  shipped  from  NUes  to  and  in- 
dnding  the  last  day  of  the  preceding  month." 

The  court  toand  that  by  vlrtae  of  the 
terms  ct  ttie  agreement  plalnUfT  agreed  that 
the  arerage  w^ht  per  cubic  yard  of  said 
material  should  be  2,400  ponnds. 

Further,  there  are  findings  that  plalntUT 
duly  performed  all  the  conditions  of  the  con- 
tract on  Its  part  to  be  performed,  that  It 
delivered  130,564.26  tons  of  said  material 
to  defendants  In  fall  compliance  with  said 
agreement,  for  which  def«idanta  agreed  to 
pay  $103,116.19 ;  that  the  reasonable  Talue  of 
satd  materials  was  75  cents  per  ton  for  2,000 
pounds  t.  Ob  b.  San  Francisco,  and  that  no 
part  thereof  except  $87,920.68  had  bem  paid, 
which  left  a  balance  of  $10,195.61  owing  to 
idaintUt. 

There  Is  farther  finding  diat  plalntUf  de- 
Uvered  all  said  material  at  the  railroad  spur 
tracks  Id  San  Francisco  and  paid  all  the 
ftelght  charges  thereon  to  said  railroad 
spur  tracks. 

The  iHrlncipal  ground  ct  erxw  claimed  here 
Is  the  refusal  of  ttw  court  to  make  certain 
findings  In  support  o£  defendants'  umwtx 
and  counterclaim.  Defendants  in  substance 
requested  that  the  court  find  that  tbe  plain- 
tiff warranted  tliat  tha  average  weight  of  tlie 
materials  wonld  not  exceed  2,400  pounds  to 
the  cubic  yard,  while  in  fact  the  sand  de- 
livered averaged  In  wel^t  more  flian  3,000 
pounds  to  the  cubic  yard,  and  all  other  mate- 
rials avwaged  in  weight  more  than  2,800 
pounds  to  the  cubic  yard;  also  that  the  total 
number  of  cubic  yards  of  sand  delivered  was 
1<M64^  and  the  total  nomber  of  cnbic  yards 
of  other  material  ddlTered  was  86,619,  mak- 
liME  a  total  of  9^083.83  cable  yards,  and  that 
becanse  of  the  excess  weight  of  sand  and 
material  defendants  paid  oot  and  were 
damaged  In  the  sum  of  $7,603^  for  hauUng, 
transportation,  and  carriage  In  esoeas  ot 
the  amount  they  would  have  hem  oUlged 
to  pay  If  the  sand  and  materials  bad  not 
exceeded  an  average  weight  of  2,400  pounds 
per  cubic  yard. 

[1]  The  ttieory  of  tbe  defendants  Is  that, 
OS  plaintiff  was  to  be  paid  75  cents  per  ton 
of  2,000  pounds,  and  the  w^ght  was  to  aver- 
age 2,409  pounds  per  cubic  yard,  this,  In 
effect,  was  an  agreement  that  the  purchase 
price  should  be  90  cents  per  cuUc  yard,  and 
that  the  court  should  have  made  a  finding 
as  to  the  namher  of  cubic  yards  delivered, 
tt  wtfl  as  tbe  number  of  tons.  Tbe  trouble 
wltb  this  flieory  Is  that  the  parties  otHitract- 


ed  for  ttie  pnrduue  and  sale  1^  wd^t,  and 
not  by  measure;  and.  wttli  this  Idea  in  view, 
apparently  an  accnrate  account  was  kept  of 
eadi  and  every  Um  dellvored,  while  tiwre  la 
no  suggestloD  tbat  a  measuranent  was  «rer 
made  or  an  account  kept  of  every  cubic  yard 
delivered.  It  Is  more  tiian  llkcOy  that  the 
<m1y  evidence  before  tbe  oonrt  related  to  tlie' 
wcif^ts  of  various  and  s^mxate  cubic  yards 
measured  and  wd^ied  ont  by  way  of  sample 
The  court,  however,  foond  Uiat  18S,564JB6 
tons  of  material  was  delivered,  and  Uiis, 
taken  In  onmeettm  vdUi  Oie  finding  that  It 
performed  the  condition  of  tiie  agreement  as 
to  the  average  wel^t  of  2,400  pionnds  per 
cubic  yard,  is  in  effect  a  finding  Uiat  approxi- 
mately 113,000  cubic  yards  wae  d^vered,  and 
not  96,068.88  cubic  yards,  as  appellant  re- 
quested the  court  to  find. 

[ti  Thne  Is  another  reason  why  no  error 
Is  shown  on  tb»  part  of  the  court  In  refusing 
to  sign  the  dndlngs  proposed  by  the  dtf  end- 
ants.  N<me  of  the  evldoice  taken  at  Uw  trial 
is  before  this  court  Tbe  record  m»dy 
shows  "that  idalntlfl  and  dtfCendant  intro- 
duced evidence  on  eadi  and  aU  of  said  mh 
legations.**  In  the  absence  ef  such  evidenc* 
as  mlgSit  have  sufficed  to  sustain  a  finding  of 
the  court  upon  the  issues  raised  by  the  an- 
swer and  counterclaim,  w»  are  unable  to  de- 
teitnlne  whether  or  not  it  was  incumbent 
upon  the  court  to  make  the  findings  which 
the  defendants  proposed.  As  against  the  pre- 
sumption in  favor  of  the  judgment  upoo  ap- 
peal it  must  be  made  to  affirmatively  appear 
tibat  the  evidence  Introduced  was  safBdent  to 
authorise  audi  a  finding  as  would  "have  flie 
effect  of  invalldattnc  a  Judgment  fullj  ao^ 
ported  by  the  findings  made."  Hlmmelman  v. 
Henry,  84  Oal.  104.  28  Fae.  I60a  "Soeb  a 
finding,**  says  the  Supreme  Oonrt  la  fnndov 
V.  Gobransen,  88  Cal.  460;  26  Fac.  504,  **waaia 
not  be  authorised  If  the  evldsnoe  Introdnced 
was  insufficient  to  sustain  the  aUegatlona  vn- 
seating  the  Issues,  any  more  than  it  would  if 
Qme  were  no  evldmos  Introdoced  In  i^ter^ 
«nce  thereto."  Bliss  r.  SaeaOi,  119  GaL  IBd, 
61  Ftac.  848;  Estate  of  Barclay,  IIS  OaL  7S8, 
98  Pac.  1012. 

[S]  It  is  urged  tbat  the  complaint  la  in- 
snfltcient  to  support  the  Judgment  because  It 
appears  therefrom  tbat  plaintiff  guaranteed 
that  the  average  weight  of  the  materials 
should  not  exceed  2,400  pounds  per  cnWe 
yard,  but  that  no  facts  are  lUl^red  diowbic 
that  this  oonditlMi  of  the  agreem^t  was 
performed.  There  Is  an  allegation,  however, 
"that  plaintiff  fully  complied  with  this  and 
every  other  condition     the  eoobact.'* 

[4]  Assuming  tbat  there  was  a  defscttT* 
allegation  In  the  complaint,  section  47S  of 
the  Code  of  Civil  Procedure  ^ovUles  that  no 
Judgment  Shall  be  reversed  by  reason  of  any 
defect  unless  it  ai^iears  that  the  defect  was 
prejudicial,  and  that  by  reason  tfaneof  the 
appellant  suffered  substantial  Injnry,  etc. 
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Tbo  contrary  not  appearing,  we  may  assume 
ia  aapport  of  the  Judgment  that  no  objection 
vas  made  to  the  admission  of  evidence  pioT* 
lug  that  respondent  had  compiled  with  this 
condition  of  the  contract  The  answer  al- 
leged that  the  sand  weighed  more  than  8,000 
pounds  par  cnblc  yard,  and  that  all  other 
materials  averaged  In  weight  more  than 
2,800  pounds  per  cubic  yard.  The  question  as 
to  the  average  weight  of  the  materials  per 
cubic  yard  was  In  substance  the  real  issue 
prearaited  by  the  pleadings  and  bp<hi  which 
evldmce  was  introduced  by  the  parties  dar- 
ing a  trial  which  lasted  27  days.  There  la 
nothing  to  Indicate  that  appellants  suffered 
any  Ixijnry  becanse  of  ihe  claimed  defect  in 
the  pleading,  and  It  must  be  disregarded. 

[i]  It  Is  urged  that  there  is  an  error  in 
mathematical  calculations,  and  omseQnently 
that  the  findings  do  not  support  the  Judg- 
moit.  It  is  nndlsputed  that  plalntUf  de* 
Urered  tons  of  material  at  75  cents 

per  ton  of  2,000  pounds,  which  amounts  to 
only  ^01,673.19.  The  court  found  that  the 
d^endants  agreed  to  pay  $103,116.19,  and 
that  the  reasonable  valne  of  the  materials 
vas  $10S,116.10,  and  was  and  Is  75  cents  per 
toa  <tf  2,000  pouads,  and  that  no  part  of 
Bald  sum  had  been  paid  except  $87,020.68, 
leaving  a  balance  of  $15,195.61.  Manifestly 
ftom  these  figures  It  appears  that  the  bal- 
ance due  plaintiff  Is  only  $13,702.61,  or  $1,- 
44S  less  than  tin  amount  found  due  by  the 
flndlngs. 

The  answec  alleged  that  the  total  amount 
of  moD^  that  became  due  to  plaintiff  under 
tbe  contract  was  $86,476.68,  and  that  th^ 
IteCendantid  paid  to  plaintiff  $86,47&]8  In 
tnll  ntlflfiBctlMi  of  the  claim,  wbldi  was  au 
ompayiDait  of  $2JS0  made  mistake.  It 
win  be  observed  Uiat  the  flndlngs  show  that 
tbe  d^iendants  paid  $1,442JS0  lik  excess  of  tiie 
amount  allied  In  the  answer.  It  Is  claimed 
tir  respondent,  hut  disputed  by  appellants, 
ttiat  the  error  represoits  diarges  of  $1,4^.07 
oa  respozidnit*^  ledgw  iwhich  were  after- 
wards credited  m  the  other  side,  which  did 
■ot  alfect  the  balance  due  The  record  shows 
conduaive^  Oiat  ibe  actual  tonnage  de- 
llvwed  was  186,664.26  toaa.  Just  as  the  court 
found  It  to  be,  and  vrfalch  at  76  cents  per  ton 
amounts  to  only  $101,678.19.  The  findliq^ 
declare  that  $87,920.68  has  been  paid.  It 
Is  true  that  the  court  found  that  defend- 
ants agreed  to  pay  $103,116l19,  but  there  Is 
not  an  intimation  to  be  found  anywhere  that 
defendants  agreed  to  pay  for  anything  other 
than  tbe  136,564.26  taoa  of  materUla.  For- 
thomore,  U  cannot  be  presumed.  In  the  face 
of  the  court's  finding  that  $87,920.68  bad  been 
paid*  Qiat  any  part  of  that  sum  represents  a 
credit  of  some  klttd  the  nature  of  which  Is 
unexplained,  and  the  fact  disputed,  or  that 
It  represents  anything  other  than  cash  or  Its 
equivalent.   Presumably  the  evidence  estab- 


lished the  fact  that  d^endants  paid  more 
than  the  amount  alleged  in  their  answer. 

From  what  has  been  said  It  follows  tiiat 
the  findings  do  not  support  a  Judgment  4n 
excess  of  $13,752.51.  It  Is  therefore  ordered 
that  the  Judgment  for  the  sum  of  $15,195.31 
entered  her^  be  modified  by  reducing  the 
amount  thereof  by  tbe  sum  of  $1,442.80,  leav- 
ing as  the  proper  balance  due  said  plaintiff 
the  sum  of  $18,752X1,  and  that  as  to  said 
last-named  sum  the  Judgment  should  and 
Is  hereby,  affirmed. 

We  concur:  WASTE.  P.  J,;  RICHAHDS,  3. 


STUART  V.  CVERLY.  (Ctv.  3«42.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1.  Cftllfomia.  Dee;  23,  1920.) 

1.  Venue  «a»68— On  neftioi  for  obaage  oosster 
affidavits  as  to  judge's  bias  aeed  not  he  tied 

within  five  days. 

Code  Civ.  Froe.  |  170.  snbd.  4*  requiring 
counter  affidavits  on  the  qoestioD  of  a  judge's 
disqualification  by  bias  to  be  filed  not  more 
tban  five  days  after  the  filing  of  the  affidavit, 
does  not  apply  to  a  motion  under  section  897 
to  change  the  place  ot  trial  to  another  conn^ 
on  the  ground  of  bias  and  pr«]adiee  on  tiie 
part  of  the  judge. 

2.  Vaaue  ■8=»72  —  No  error  oa  notion  for 
ohaage  because  Judge  was  ewora  as  witaesa. 

Conceding  that  a  motion  to  change  the 
place  of  trial  on  the  ground  that  the  judge  was 
biased  should  have  been  heard  on  affidavits,  no 
error  was  committed  because  the  Judge  was 
sworn  as  a  witness  apparently  for  the  purpose 
of  submitting  himself  to  cross-ezaminaUon 
where  he  only  testified  in  effect  that  the  mat- 
ters set  forth  In  his  affidavit  were  true. 

Appeal  from  Superior  Court,  Mooter^ 
County ;  J.  A.  Bardijo,  Judge. 

Action  by  Z.  B.  Stuart  against  Rose  Bverly. 
From  an  order  denying  a  motiloa  to  change 
iflie  i^ace  ot  trial,  plalatlfl  aK>eals*  Af- 
flimad. 

Z.  B.  Stuart,  C.  W.  Byrer,  and  3.  W. 
Hocker,  all  ot  Los  Angeles,  for  appellant 

Balph  C.  McComlsh,  of  San  Jose,  fbr  re- 
q^ondoit 

E:eIIRIOAN,  J.  This  is  an  appeal  from  an 
order  refusing  plalntifTs  motion  to  change 
tbe  place  of  trial  In  an  action  wherein  the 
plaintiff  seeks  to  recover.  In  payment  of  pro- 
fessional services  rendered  as  an  attorney 
at  law,  a  specified  Interest  In  certain  real 
property  to  which  he  allies  he  is  entitled 
under  the  terms  of  a  contract  between  him 
and  the  defendant 

Plaintiff  demanded  that  tbe  place  of  trial 
of  the  action  be  changed  &om  Monterey  coim- 
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ty  to  San  Benito  coanty,  basing  bis  motion 
upon  the  ground  that  he  could  not  tanTe  a 
fair  trial  In  Monterey  county :  First,  for  the 
rAiBon  that  the  dtizeiis  thereof  w&re  preju- 
diced against  him,  and,  secondly,  on  account 
of  the  alleged  bias  and  prejudice  of  the  judge 
of  the  superior  court  of  that  county  against 
blm.  The  motion  was  denied!  and  the  plain- 
tiff aiv>eals. 

As  the  allegation  of  the  motion  based  up- 
on the  alleged  prejudice  of  citizens  against 
the  plaintiff,  the  court's  action.  In  so  far  as 
it  has  reference  to  that  phase  of  the  motion. 
Is  not  attacked,  nor  could  It  well  be,  no 
proper  showing  having  been  made  or  at- 
tempted on  tbat  ground. 

[1]  As  to  the  other  allegation,  concerning 
the  state  of  mind  of  the  Judge  of  the  superior 
court  toward  the  plaintiff,  the  appellant 
urges  tbat  the  trial  court  should  not  have 
considered  the  afBdarlt  of  the  defendant  for 
the  reason  that  it  was  not  filed  within  fire 
days  after  plaintiff's  affidavit  was  filed.  Snb- 
di vision  4  of  section  170  of  the  Code  of 
Civil  Procedure  provides  that,  when  it  Is 
sought  to  show  that  the  judge  before  whom 
the  case  is  atwut  to  be  tried  cannot  give  ti- 
ther  party  a  fair  and  impartial  trial  by  rea- 
son of  prejudice  or  bias,  said  Judge  shall 
forthwith  secure  the  services  of  some  other 
Judge  of  the  same  or  another  county  to  pre- 
side at  the  trial  of  the  action,  and  that  the 
affidavit  alleging  the  dlsguallflcatlon  of  a 
Judge  must  be  served  upon  the  adverse  party 
at  least  one  day  before  the  day  set  for  the 
trial  of  such  action,  and  that  the  counter 
affidavit  "may  be  filed  at  least  one  day  there- 
after, or  such  further  time  as  the  court  may 
extend  the  time  of  filing  such  counter  affida- 
vit not  exceeding  five  days.   •   •   • " 

Passing  the  point  tbat  this  provision  of 
the  Code  of  Civil  Procedure  is  directory  only, 
a  complete  and  slmpte  answer  to  the  appel- 
lant's position  is  that  the  present  proceed- 
ing Is  not  based  upon  subdivision  4  of  sec- 
tion 170,  t<K  It  is  not  sought  to  have  the  trial 
Judge  select  another  Judge  from  the  same 
or  another  county,  but  the  motion  U  for  a 
change  of  the  place  of  trial  from  one  coun- 
ty to  another,  and  therefore  Is  controlled,  not 
by  those  provisions,  but  by  the  provision^  of 
section  397  of  the  Code  of  Civil  Procedure, 
and  these  Include  no  such  limit  of  time. 
Dakan  v.  Superior  Court,  2  Cal.  App.  52,  82 
Pac.  1129.  It  Is  clear  tbat  the  motion  was 
not  based  upon  the  I^st-mentloned  section 
through  Inadvertence,  for  the  plaintiff  de- 
manded, not  merely  a  change  of  Judges,  but 
that  the  trial  of  the  action  be  transferred 
to  another  county,  supporting  bis  demand  by 
an  allegation  of  bias  and  prejudice  on  the 
part  of  the  citizens  of  the  couuty  of  Monte- 
rey, and  the  same  conclusion  la  Indicated  by 
the  circumstance  that  at  the  completion  of 
the  hearing  upon  this  matter  the  plaintiff  in 
effect  declined  to  consent  to  the  suggestion 
Of  tbe  trial  judge  that  ttie  Judffe  of  tHe  supe- 


rior court  of  San  Benito  county  be  called  in 
to  preside  at  the  trial,  who  Is  the  Judge  be- 
fore whom  the  case  would  have  been  tried 
If  the  case  had  been  transferred  to  the  coun- 
ty demanded  In  platntlfl*s  motion. 

[2]  Conceding  that  the  rule  is  that  a  mo- 
tion of  this  character  must  be  beard  upon 
affidavits  (Mercantile  T.  Co.  of  S.  P.  Sun- 
set Boad  OH  Co.,  ITS  Cal.  487,  160  Pac.  546, 
It  was  not  violated  In  this  proceeding,  for, 
while  the  presiding  Judge  was  sworn  as  a 
witness,  all  he  testified  to  in  effect  was  that 
the  matters  set  forth  in  his  affidavit  were 
true.  In  b^g  sworn  as  a  witness,  tt  would 
appear  that  he  merely  Intended  to  submit 
bimself  to  cross-examlnatton. 

The  order  Is  affirmed. 

We  concur:  SEAWELL,  Presiding  Justice 
pro  tern ;  RICHABDS,  J. 


STUART  V.  ESPIN08A.   (Civ.  3641.) 

(XHstrict  Court  of  An>eal,  First  District,  Di- 
viaion  1,  ddlfoniia.  Dee.  23,  1020.) 

^peal  from  Superior  Court,  Monterey  Conn- 
ty;  J.  A.  Bardin,  Judge. 

Action  by  Z.  B.  Stuart  against  ManoeL  D.  Es- 
pinosa.  From  an  order  denying  a  motion  to 
change  the  place  oi  trial,  plaintiff  appeals.  Af- 
firm^ 

Z.  B.  Stuart,  O.  W.  Byrer,  and  J.  W.  Ho^er. 
an  of  Los  Angeles,  for  appellant.- 

Ralph  O.  McOomish,  of  Su  Jose,  for  respond- 
ent. 

VBB  CURIAM.  It  has  been  stipulated  hr 
the  parties  to  this  appeal  tliat  the  facts  are 
identical  with  those  of  the  case  entitled  "Z.  B. 
Stuart  V.  Rose  Everly"  (No.  3642)  195  Pac 
701,  this  day  decided  by  this  court,  and  in  which 
the  order  appealed  from  was  affirmed.  For  the 
reasons  pven  at  length  in  tbat  opinion  tht  same 
result  most  follow  in  this  case. 

Tlie  order  is  afflrmed. 


STUART  V.  COFFRIN.  (Civ.  3648.) 

(IMstriet  Conrt  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dee.  23.  1920.) 

Appeal  from  Superior  (3oart,  HontoMf  Coun- 
ty; J.  A.  Bardin,  Judge. 

Action  by  Z.  B.  Stuart  against  Kisaiah  Cof- 
frin.  From  an  order  denying  a  motion  ta 
change  the  place  of  trial,  plaintiff  appeals. 

finmed. 

Z.  B.  Stuart,  C.  W.  Byrer,  and  J.  W.  Hocker. 
all  of  Los  Angeles,  for  anMlUnb 

Ralph  C,  McGomish,  San  Jose,  for  re- 
spondent. 

FBR  CURIAM.  It  is  stipulated  by  the  par- 
ties to  this  appeal  that  the  facts  are  identical 
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with  tboBc  of  the  caie  entitled  "Z.  B.  Staart  r. 
Rose  Everly"  (No.  3642)  196  Pac.  701,  this  day 
decided  by  thii  coart,  and  in  wbich  the  order 
appealed  from  was  affirmed.  For  the  reaaona 
siven  at  leugtb  in  that  opinion  the  tame  reault 
must  follow  In  this  caae. 
Th«  order  la  affirmed. 


SCHUH  V.  OIL  WELL  SUPPLY  CO.  at  tl. 
(Olv.  8VI4.> 

(Diatriet  Gonrt  of  Appeal.  First  District,  DMr 
aioit  1,  California.  Dec  24,  1920.) 

1.  Evidenoe  «»208(6)— Witnesses  «=»392(l) 
— S«p«rs«dMl  yiMdIaga  adnlsalfela  u  admis. 
•Ian  ar  te  Inpaaahr  party  •«  arosMiiaaitu- 
tlaa. 

Where  a  party  is  a  vitness,  pleadiofs  that 
have  been  snperaeded  by  amended  Readings  are 
available  as  admissiona  or  ou  croaa-namination 
for  purposes  of  impeachment. 

2.  WHnessas  «=9387— Cross-examlaotloii  of 
plalBtlir  as  to  why  be  did  lot  idlege  fact  la 
oomplalflt  held  argumentative. 

Where  plaintiff  sninx  for  injoriea  teatifled 
OB  cro— -ex«ml;iation  that  he  knew  a  belt  waa 
split  at  the  time  of  the  acddenti  a  question  aa 
to  why  he  did  not  ao  allece  in  the  original  com- 
plaint was  properly  excluded  as  argmnentative. 

3.  V^ttaessea  «»280— Questloa  oa  eress-axam. 
iaatloa  oalllag  for  laferaaee  or  aaawar  to  arw 
gameat  preperly  axoluded. 

A  qnestion  on  crosa-examination  whidi  does 
not  call  for  a  fact,  but  for  an  inference  on  the 
part  of  the  witness  or  for  an  answer  to  an  ar- 
gument contained  In  the  vaestion,  ia  properly 
.excluded. 

4.  Evldeae*  •s>528(  I)— As  t»  flading  of  pus  In 
la]arad  ana  saverti  moaths  after  aeddeat 
aad  oauae  thereof  held  oofflpetent. 

In  an  action  for  personal  injurlea,  testimo- 
ny (rf  a  doctor  who  examined  plaintiff  about 
three  months  after  the  accident  as  to  finding 
pus,  amd  that  such  condition  might  result 
though  the  treatment  was  skillful  and  proper, 
waa  competent  and  it  was  a  question  for  the 
jury  whether  it  was  one  of  the  natnral  conse- 
qaeneea  of  the  accident. 

5.  ApM«l  •rnr  «S9232(2)  —  General 
grouods  sf  okjectloa  to  evidence  does  not 
ralaa  question  of  proper  foundation. 

An  objection  to  evidence  on  the  general 
grounds  of  incompetency,  irelevancy,  and  imma- 
teriality does  not  authorize  consideration  on 
appe'al  of  the  objection  that  a  proper  founda- 
tion had  not  been  laid  for  the  question. 

6.  Maatar  aad 'aarvaat«»2B9(28)— Employee's 
aegllgeaoa  la  shifting  bait  by  hand  held  a 
^ueetioB  for  the  Jury. 

In  an  employee's  action  for  Injuries  sus- 
tained in  shifting  a  belt  by  hand,  where  there 
was  evidence  tliat  it  was  the  custom  not  only  In 
defendant's  workshop,  but  generally,  to  so  shift 
the  belt,  and  that  it  waa  safer  to  do  so  than 
to  shift  it  by  the  nae  of  a  stick  or  tool,  the 


qaestioB  of  plaintUfs.  n^JIgenee  In  naing  his 
hand  to  shift  the  belt  was  one  of  Cact  for  the 

jury. 

7.  Trial  «»82-ObJeotloa  to  evidanaa  aot  atat- 
lag  grouad  la  iBeuffioleaL 

An  objection  to  evidence  not  atatlnf  any. 

ground  of  objection  Is  Insuffideni 

Appeal  from  Superior  Court,  Los  Angeles 
Count7;  Gharlea  Honroe,  Judge. 

ActlOTi  by  August  Sdmb  agalnat  the  011 
Well  Supp^  Company  and  the  R.  H.  Herron 
Company.  FrcHu  a  Judgment  for  idalnttfl,  tba 
Herron  Company  appeals.  Affirmed. 

Geo.  EL  WhI  taker,  of  Bakecsfletd,  and  Kemp 
&  Clewett,  of  Los  Angeles,  for  appellant. 

Kuster  &  Salisbury  and  Earle  &nltli,  all  ol 
Los  Angeles,  for  respondent. 

EBBBIGAN.  J.  This  is  an  appeal  by  de- 
fendant B.  H.  Herron  Company  from  a  Judg- 
ment In  faror  of  plaintiff  In  an  action  to  re- 
cover damages  for  personal  Injuries. 

The  plaintiff  was  Injured  while  operating  a 
lathe  in  a  machine  shop  owned  by  the  appel- 
lant. While  operating  the  lattae  the  plaintiff, 
in  order  to  make  it  run  faster,  attempted  to 
shift  the  belt  by  which  the  lathe  was  turned, 
and  in  doing  so  hia  left  hand  and  arm  were 
seriously  injured.  The  facts  of  the  case  are 
fully  stated  by  Mr.  Justice  Shaw  In  the  opin- 
ion rendered  upon  a  former  appeal  of  this 
case  (Schuh  v.  B.  H.  Herron  Co.),  and  which 
l8  reported  In  177  Oal.  at  page  13,  169  Pac. 
at  page  682. 

[1]  There  is  a  difference  In  the  averments 
of  the  first  and  second  amended  complaints 
as  to  how  the  accident  happ«ied,  and  at  the 
trial  plalntUTs  testimony  was  in  accord  with 
those  of  the  later  pleading.  With  reference 
to  these  changes  and  the  contradictory  ac- 
counts given  by  plaintiff  of  the  causes  of  the 
accident,  the  appellant  claims  that  It  was 
denied  permission  to  cross-examine  him.  It 
Is  true,  as  asserted  by  the  appellant,  that  the 
rule  is  eatabllabed  in  this  state  that,  where 
a  party  is  a  witnesa,  pleadings  that  have  been 
superseded  by  amended  pleadings  are  avail- 
able aa  admissions,  and  for  use  on  crosa- 
examlnatlon  for  purposes  of  impeachment 
(S<^nh  V.  B.  H.  Herron  Co.,  supra) ;  but  here 
no  objection  or  ruling  was  made  against  the 
exercise  of  that  right,  nor  was  there  any 
mlsnnderstandlng  as  to  the  law  on  the  sub- 
ject, for  It  had  been  stated  on  the  former  ap- 
peal In  this  case.  The  objection  which 
brought  about  the  ruling  here  complained  of 
was  upon  the  ground  that  the  question  was 
argnmentative,  and  it  was  sustained  upon 
that  ground  alone.  From  the  record  It  ap- 
pears that  immediately  before  the  ruling  as- 
signed as  error  the  plalntUTa  attention  had 
been  directed  to  the  difference  between  the 
allegatlouB  of  his  flrat  and  second  amended 
complaints,  and  between  the  former  and  hia 
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teetStxMoj  in  BnnMirt  of  th*  latter,  and  upon 
being  asked  to  explain  tliia  difference  he  re- 
plied that  he  left  the  matter  of  pleading  to 
hla  attwneT**  Upon  this  rq>l7  being  made 
the  following  proceedings  oecomd: 

'  "Vow,  at  a  matter  of  fact,  Mr.  Sebnh,  w»  It 
not  an  afterthoaffht  of  jour  own  that  the  belt 
vai  split,  and  the  fact  is  jon  did  not  know  it 
was  split  until  Ions  after  yon  were  injured? 

"The  Witneu:  I  knew  It  waa  apUt  the  Terr 
Inatant  of  mj  accident. 

"Mr.  Kemp:  Then  why  did  joxx  not  aliese  in 
yoor  complaint  that  the  belt  was  defective,  i^as 
•idlt,  and  that  roar  hand  was  canght  In  there 
•ad  ron  were  thereby  injvredT 

"Ur.  Sa^hmr:  Just  a  moment^—  we  object 
to  that  as  argomentative. 

Ooort:  Objection;  veir  well;  objec- 
tion snstalned.  Ton  can  argue  that  to  the 
Jnry." 

[2, 9]  As  before  stated*  the  queetlon  was  ar- 
gumoDtatlve,  and  the  objection  thereto  on 
that  ground  was  COTrectly  sustained.  A  ques- 
tion on  crosa-examlnution  whldi  does  not  call 
for  a  fact,  but  for  an  inferrace  on  the  part 
of  a  witness,  or  for  an  answer  to  an  argn- 
ment  contained  In  the  question  itself,  Is  prop- 
erly rejected.  People  t.  Harlan,  133  CaL  16, 
21,  60  Pac.  9.  Appellant  did  not  reframe  the 
question  or  make  any  attempt  to  follow  this 
line  of  cross-examination,  for  the  reason, 
doubtless,  that  he  had  already  succeeded  in 
getting  before  the  Jury  the  tnconsistait  statfr- 
ments. 

[4]  A  farther  ruling  complained  of  as  error 
was  the  admission  of  the  testimony  of  Dr. 
Clayton  3.  Hinman,  who  had  not  examined 
0w  piatwHff  until  about  three  montlis  after 
his  accident  The  witness  was  asked  to  tell 
the  Jury  in  what  condltl<m  he  found  the 
plalntUTs  arm  the  first  time  he  examined  it. 
Over  the  general  objection  that  the  question 
waa  incompetent,  irrelevant,  and  Immaterlel, 
he  Titled  in  part  that  plaintUTs  left  arm  waa 
shrunken,  that  he  could  not  lay  hSm  left  hand 
ba^  down,  that  his  grip  was  weak,  and  that 
the  Injury  was  permanent  He  also  teetlfled 
that  he  had  found  the  wound  disdiarging 
bottk  serum  and  pus  and  s<xne  blood  wlOi  a 
foul  odor;  that  upon  probing  the  sinus  he 
had  dlseorered  a  sitfcnle  ot  dead  bom  In 
tttere^  and  fortlwr  teetlfled: 

"I  cannot  aar  that  the  ciwditioB  that  I  found 
was  part  vt  or  resnltant  frwa  any  improper 
treatment  prior  to  the  time  be  came  to  me.  1 
would  say  that  sometimea  we  have  with  a  frac- 
ture, as  this  bone  had  been  fractured,  nbt  a 
good  apposition  of  the  ends.  fRiere  will  be  por- 
tions of  the  dead  bone  come  I  atwara  «b- 
deavor  tn  get  good  wpoetttan.  bat  I  do  not  al- 
ways succeed." 

Ax>peU ant's  attack  on  the  answer  of  the 
witness  is  directed  to  that  portloo  thereof 
Whldi  refers  to  the  pus  t-ondition  of  the 
wflund;  and.  If  we  nnder«taud  the  argument. 


It  is  to  the  effect  that  the  pn^r  foundation 
was  not  laid  for  the  question  In  that  It  was 
not  shown  that  the  pus  condition  might  no^ 
have  resulted  from  the  carelessness  of  the 
plaintiff  or  some  of  his  attendants.  It  to 
true  that  die  pus  condlticm  might  be  the  re- 
sult of  improper  care  or  carelessness;  but, 
on  the  other  hand,  the  witness  said  that  sucli 
conditio  might, result  when  the  treatment 
was  skillful  and  pxojfer.  The  evidence  waa 
competent  Whether  or  not  Qiia  condlttm 
waa  one  of  the  natural  consequences  of  the 
accident  was,  we  Oilnk,  a  question  for  the 
Jury. 

[I]  But,  to  address  ourselves  to  the  appd- 
lanf 8  contoititni  that  the  pn^Mr  foundation 
for  this  evidmce  was  not  laid,  a  sufficient 
answer  to  this  claim  Is  that  the  objection  was 
not  made  upon  that  ground.  When  the  ob- 
jection is,  as  was  the  case  here,  upon  the  gen- 
eral grounds  of  incompetau7.  Irrelevancy, 
and  Immateriality,  the  objection  that  a  prop- 
er foundation  had  not  been  laid  for  13ie  qnes* 
tion  will  not  be  considered  on  a{4>eaL  Oiocik!> 
er  T.  Carpenter.  08  CaL  418,  33  Pac  271. 

tl]  We  are  of  the  oplnicm  tliat  tba  court 
committed  no  error  in  permitting  evidence 
tending  to  show  that  it  waa  tlie  costmn  ot 
the  appellant's  employees  to  dilft  the  belt  M 
the  lathe  by  hand.  There  la  evidence  in  the 
record  not  only  that  such  was  the  coatom  in 
the  appdlanf  s  workshop,  but  that  It  was  a 
general  custom.  There  was  also  evidence  to 
the  effect  that  this  Is  a  safe  method ;  that  It 
Is  safw  than  to  shift  the  belt  by  the  use  of 
a  stick  or  to<^  Under  the  drcnmstances  of 
this  case  it  is  not  obvious  that  to  shift  tlie 
belt  by  the  use  of  the  bare  hand  is  neglfgenoe. 
It  was  not,  therefore,  a  question  of  taw,  but 
one  of  fiict  for  the  Jury,  and  It  was  so  diedd- 
ed  In  the  former  appeal  in  this  case. 

[7]  The  appellant  further  complains  of  a 
ruling  of  the  court  on  the  admlssioa  of  evl- 
doice,  but  the  objectlcm.  to  the  pn^CTed  te*- 
ttmony  was  placed  on  no  spedflc  ground, 
counsel  merely  saying,  **I  object"  No  ground 
of  objection  being  stated,  the  rule  Is  wen  set- 
tled that  the  objection  is  Insnffldott  Pe(^le 
V.  Nelson.  85  Cal.  428,  24  Pac  1006 ;  Hutdiln- 
son  V.  Whitmore,  95  MIdL  592,  55  N.  W.  43a 
Moreover,  the  qneatlfm  called  for  tlie  wttneair 
opinicm  as  an  exi^ert  on  a  matter  with  refer- 
ence to  which  such  testimony  is  compet«it, 
and  fOr  that  reason  also  then  waa  no  error 
In  the  ruling  of  the  court 

Two  certain  instructions  are  ccmplaJned  of. 
As  to  the  appellant's  cimt^tlan  under  thla 
head  It  is  sufficient  to  say  that  from  a  car*- 
ful  consideration  of  said  InstmcOona  fat  con- 
nection with  the  record  we  are  of  the  opinion 
that  the  ai^Uanfs  claim  of  prejndldal  amv 
is  not  well  founded. 

The  Judgment  is  affirmed. 

We  concur:  S&AWBLI4  Pnsldlag  JmUm 
pro  teuL;  BICBASDB,  J. 
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8TIEGL1TZ  V.  SETTLE.  (CIV.3SI2.) 

(District  Court  of  Appeal,  First  District,  Dl- 
virion  1,  California.  Dec.  24,  1920.  Hear- 
ing  Denied  by  Sapreme  Court  Feb.  21, 1021.) 

1.  Attorny  art  dlaat  «s»l23(0  — Attomy 
wktt  dMia  with  ollmt  naat  show  fair  aid 
Jist  candad. 

Id  dealing  with  hia  cUent,  tbe  higheat  de- 
gree of  fnimem  and  good  faitii  is  required  of 
an  attomej,  and  courts  view  such  traQsac- 
tious  with  suspicion  and  esamine  tbem  with 
tbe  utmost  scrutiny;  in  any  attempt  to  enforce 
auch  an  agreement  the  burden  being  on  the  at- 
torney to  show  his  dealing  was  fair  and  just, 
and  that  bia  client  made  the  contract  freely  and 
with  full  knowledge  of  all  facts. 

2.  Attorney  and  client  «=»l23(l)^ttor«ey  la 
partition  salt  acting  for  owner  Ik  taia  of  land 
boand  by  rale  of  good  faith. 

An  attorney,  who  acted  for  the  owner  of 
land  in  partition  suit  and  waa  also  her  attorney 
in  the  matter  of  the  sale  of  the  land,  was 
bound  by  the  rule  of  good  faith  and  just  deal- 
ing in  making  tbe  ssJe  through  the  owner's 
attorney  In  fact,  an  obligation  which  be  lUd 
not  perform  by  agreeing  with  tbe  attorney  in 
fact,  iridiont  knowledge  of  the  owner,  to  di- 
vide an  amonnt  of  money  recelTed  from  a 
buyw,  or  any  commlaaion  received. 

Appeal  from  Sut>erior  Court,  Los  Angeles 
Ooimty;  Cbarles  Monroe,  Judge. 

Action  by  Henry  Stieglltz  against  Harla 
Encamadon  de  Sepulveda ,  Settle.  From  a 
Indgmait  for  plaintiCT,  defendant  appeals. 
Reversed. 

Wm.  C.  Petchner,  of  Los  Angelas,  for  ap- 
pellant. 

Wm.  A.  AldersoD  and  K.  A.  Miller,  both  of 
LoB  Angeles,  for  respondent. 

KEBRIGAN,  J.  This  ia  an  action  Institnt- 
ed  by  tbe  plaintiff  to  recover  commissions  as 
B  brolcer  for  services  rendered  In  the  sale  of 
the  interest  of  the  defendant,  Mrs.  Maria  S. 
de  Settle,  In  a  certain  tract  of  land  consist- 
ing of  886  acres.  Tbe  plaintiff  had  Judgment 
fin-  the  som  <^  $12,581.20,  and  the  defendant 
appeals,  the  ground  for  reversal  urged  being 
that  the  trial  court,  by  its  instructions  to  the 
Jury,  based  upon  what  It  deemed  to  be  the 
law  of  the  case,  practically  withdrew  the 
question  at  Issue  from  their  consideration. 
We  think  this  contention  must  be  sustained. 
A  reference  to  some  of  the  testimony  in  the 
case  will  show  tbe  grounds  upon  which  we 
base  this  conduslon. 

Prior  to  and  at  the  time  of  said  sate  the 
plalntifF  was  attorney  at  law  practising  In 
Ban  Pedro,  and  the  defendant,  being  the 
widow  of  one  Aurelia  W.  Sepulveda,  also  re- 
sided in  that  locBllty.  Later  she  married 
Henry  Settle,  and  the  latter  for  that  reasm 
has  been  joined  as  a  party  defendant.  The 
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deceased  btuband  of  Maria  E.  de  Settle  left 
a  large  estate,  consisting  prlndpoUy  of  laud ; 
his  only  heirs  being  said  defendant  and  his 
daughter.  Part  of  the  estate  coming  to  said 
dtfendant  was  an  undivided  one-half  Interest 
in  the  tract  of  land  above  referred  to.  She 
was  unable  to  qwak  the  linglisb  language, 
nor  could  she  read  or  write  any  tongue. 
At  the  ttme  of  the  transaction  here  Invtdved 
she  had  given  a  general  power  of  attorney 
to  one  Richard  Ma  bar,  who  had  been  the  ad- 
ministrator of  her  deceased  husband's  estate, 
and  the  plain  tiff  had  acted  as  attorney  for 
tbe  administrator.  The  idaintlff  had  also 
represoited  the  defendant  In  Important  Hti> 
gatlDD,  and  was  also  acting  as  her  attorney 
in  a  partition  suit  Instituted  by  said  daugh* 
ter  against  lier  for  the  division  of  said  886- 
acre  tract,  which  suit  was  pending  at  the 
time  of  ^e  sale  by  him*  of  the  defendant's 
Interest  in  said  land.  TiM  defendant,  b^ng 
Indebted,  decided  to  sdl  said  Interest,  and 
after  talking  the  matter  over  with  her  at- 
torney 1q  fact,  Mahar,  directed  him  to  secure 
a  purchaser  therefor.  The  record  does  not 
show  when  this  conversation  took  place,  but 
later,  and  in  the  month  of  February,  1912, 
Mahar  reported  to  the  plaintiff  that  the  land 
bad  to  be  sold,  and  that  the  highest  offer  he 
had  been  able  to  secure  for  the  defendant's 
Interest  therein  was  $250  per  acre.  There- 
upon the  plaintiff  stated  as  his  opinion  that 
the  price  offered  was  too  low  and  that  be 
thought  he  could  secure  a  purchaser  at  a 
better  price.  He  accordingly  requested  Ma- 
har to  see  the  def^dant,  and  ascertain 
whether  she  would  authorize  him  to  sell  tbe 
land  end  pay  him  the  usual  commission. 
Mahar,  according  to  his  testimony  given  at 
the  trial,  took  the  matter  up  with  the  de- 
fendant, and  rei)orted  to  the  plaintiff  that 
she  was  willing  to  permit  him  to  sell  the 
property  and  to  pay  him  a  commission. 
Plaintiff  thereupon  began  negotiations  with 
one  Geo.  H.  Peck,  also  a  resident  of  San 
Pedro,  with  the  result  that  on  the  19tb  ot 
March,  1812,  plaintiff  effected  a  sale  of  de- 
fraidant's  interest  in  the  land  for  $400  per 
aci-e  to  Peck. 

According  to  the  testimony  of  the  plaintiff 
and  Mahar,  the  original  authority  from  the 
defendant  to  the  plaintiff  to  sell  the  property 
was  verbal  but  when  plaintiff  was  informed 
by  Mahar  that  there  would  be  some  delay  fin 
paying  tbe  commission  he  requested  that  the 
authority  theretofore  given  be  put  in  writing. 
Thereupon  plaintiff  prepared  such  a  contract, 
dating  it  two  days  earlier  than  the  agree- 
ment of  sale  with  Peck,  and  It  was  executed 
by  plaintiff  and  by  Mahar  as  attorney  In  fact 
for  the  defendant.  Touching  this  phase  of 
the  case  the  defendant  testified  that  Mahar 
bad  no  conversation  with  her  in  which  she 
promised  to  pay  plaintiff  a  commission  in 
tbe  event  he  should  secure  a  purchaser  for 
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tbB  property.  As  an  Incident  of  the  sale,  on 
eecouut  of  which  the  plaintiff  Is  suing  for  a 
eommisBion,  Is  the  giving  of  a  check  for  fSOO 
by  the  purcbaser  to  Mi^r,  and  its  dlvtelon 
hetvem  the  latter  and  the  plaintiff.  As  to 
thh  the  plaintiff  testified  that  after  the  con- 
tract of  sale  Imd  been  eonaunuuated.  Peck 
called  on  him  and  offered  him  a  check  of  9500 
as  a  fee  for  preparing  tiie  written  ctmtract 
of  sale.  This  the  plaintiff  declined  to  acc^t, 
saying:  "I  don't  want  anything  at  all.  Yon 
can  draw  It  to  Richard  Mahar  if  yon  want 
to.**  This  was  done.  Hahar  npon  rec^Tlng 
the  check,  remarked  to  the  plaintiff  Chat  they 
each  lud  rednced  their  fees  as  administrator 
and  attorney  tot  the  administrator,  xapee- 
tlvely,  $S50  and  1375,  that  it  wonid  be  fiiir 
to  accept  this  check  for  fSOO,  and  to  divide 
the  amount  thereof  equally  between  them, 
which  was  done.  The  plaintiff's  tesUmony 
is  that  this  $500  was  not  paid  as  a  fee,  and 
Peck  testified  that  this  payment  was  made  by 
him  for  the  purpose  of  binding  the  contract 
and  for  no  other  purpose. 

According  to  the  testimony  of  Bfahar,  there 
was  an  understanding  between  him  and  the 
plaintiff  to  divide  between  them  any  com- 
mission collected  by  plaintiff  on  account  of 
the  sale  of  the  property,  and  this  is  denied 
by  the  plaintiff.  A  witness  for  the  defendant 
testified  that  be  had,  on  behalf  of  a  real  es- 
tate concern,  representing  a  prospective  pur- 
<>haser.  about  two  weeks  before  the  cimtract 
of  sale  to  Peck  was  executed,  made  an  offer 
to  Mahar  to  purchase  defendant's  Interest  in 
the  property  at  $400  per  acre  net,  without 
liability  OD  the  part  of  the  vendor  to  pay  a 
commission ;  that  Mahar  rejected  this  offer, 
saying  that  the  x^OfpeTtj  had  already  been 
sold  to  Peck.  Acceding  to  the  tosUmony  of 
Mahar,  the  plaintiff  must  have  been  aware  of 
this  offer,  for  Mahar  as  plalntUTs  witness, 
testified  that  he  had  submitted  every  offer 
received  by  him  to  the  plaintiff.  Other  wit- 
nesses testified  that  on  a  certain  occasion 
plaintiff,  when  asked  why  he  had  not  given  a 
certain  real  estate  agent  a  chance  to  sell  the 
property,  replied  that  he  had  nothing  to  do 
with  the  matter  at  all,  that  he  was  merely 
the  defendant's  attorney. 

From  the  evidence  It  can  foirly  be  said 
that  the  plaintiff  was  the  attorney  for  the 
defendant,  not  only  in  the  partition  salt,  but 
also  in  the  very  matter  out  of  which  this 
litigation  sprang,  that  Is,  the  sale  of 
property.  Mahar  must  have  considered  him 
as  such,  for  he  reported  to  and  conferred 
with  him  about  aU  offers  received  for  It 
made  to  him  either  before  or  after  the  sale  to 
Peck.  We  have  already  referred  to  the  state- 
ment of  the  plaintiff  that  bis  only  connection 
with  the  sale  was  as  defendant's  attorney. 
At  the  conclusion  of  the  trial  the  court,  tak- 
ing the  view  that  what  the  Supreme  Court 
had  said  on  the  former  appeal  was  the  law 
of  the  case,  virtually  Instructed  the  Jury  to 
find  for  the  defendant. 


[1]  The  relation  of  attorney  and  <Alent  has 
alvrays  bem  regarded  as  one  of  special  trust 
and  confidence.  "Rierefore  In  dealing  with 
his  client  the  higliest  degree  of  tainwss  and 
good  faith  Is  required,  and  courts  view  all 
sudL  transactions  with  suspicion,  and  ezam- 
Ine'them  ^th  the  utmost  scrutiny,  and  In 
any  attonpt  to  enforce  such  an  agreement  tiie 
burden  is  tipon  the  sttom^  to  show  that  the 
dealing  was  fair  and  Just,  and  that  the 
client  stored  Into  tiie  contract  treeAy  and 
with  full  knowledge  of  ail  the  facts  connect- 
ed with  the  transaction.  Fdton  v.  ]>  Brm- 
ton,  02  Cal.  469,  28  Pac.  490;  Cox  v.  Delmas. 
99  CaL  123.  33  Pac;  836.  In  the  first  of 
these  cases  dted,  the  Supreme  Court  said: 

"While  an  attorne;  is  not  proliibited  from 
having  bUBiness  transactions  with  his  client, 
ye^  inasmuch  as  the  relation  of  attorney  and 
client  is  one  wherein  the  attorney  is  apt  to 
have  very  jpreat  influence  over  the  client,  es- 
pecially in  transactions  which  are  a  part  of 
or  intimately  connected  witti  the  very  business 
in  reference  to  wMcb  the  relation  exists,  such 
transactions  are  always  scrntinized  by  courts 
with  jealous  care,  and  are  set  aside  at  the 
mere  instance  of  the  client,  unlesB  the  attor- 
ney can  show  by  extrinsic  evidence  that  his 
dlent  acted  with  full  knowledge  of  all  the  facts 
connected  with  snch  teanaactloo,  and  faQy  un- 
derstood their  efEect;  and  in  any  attempt  by  the 
attorney  to  enforce  an  agreement  on  the  part 
of  tlie  dient  growing  out  of  such  transaction, 
the  burden  of  proof  is  always  upon  the  attor- 
ney to  show  that  the  dealing  was  fair  and 
just,  and  that  the  client  was  fuUy  advised." 

Some  of  the  features  of  this  case,  If  the 
,  evidoice  and  Inferences  fairly  deduclble 
therefrom  are  to  be  credited,  are  too  strongly 
marked  to  admit  of  any  doubt  of  the  appli- 
cability to  it  of  the  rule  Just  announced. 

C2]  Notwithstanding  that  Mahar  held  de- 
fendant's power  of  attorney,  and  had  author- 
ity thereunder  to  make  the  contract  with 
plaintiff  here  in  question,  still  plaintiff  was 
the  defendant's  attorney  at  law  In  the  pend- 
ing partition  suit,  and  there  Is  ample  In  the 
evidence  to  warrant  the  condusion  that  he 
was  also  her  attorney.  In  the  matter  of  the 
sale  of  this  property.  Consequently  he  was 
bound  by  the  rule  Just  stated.  The  mere  fact 
that  he  was  dealing  with  her  through  her 
attorney  In  fact  did  not  excuse  him  from 
acting  tiirough  the  transaction  In  the  highest 
good  faith  toward  her.  How  can  it  be  said 
that  he  observed  this  obligation  if  he,  with- 
out the  knowledge  of  his  client,  agreed  with 
her  attorney  In  fact  to  divide  with  liim  the 
$500  received  from  Feck,  or  any  commission 
received  by  him  from  a  sale  of  her  property? 
Can  it  be  doubted  that  the  prospect  of  profit- 
ing through  such  a  division  would  naturally 
influence  the  conduct  of  the  defendant's  at- 
torney In  fact,  in  the  discharge  of  his  duty 
to  Ills  principal  ?  And  there  can  be  no  donbt 
that  the  plaintiff  acted  in  bad  faith  and  to 
the  prejudice  of  the  defendant  it,  according 
to  one  of  the  witnesses  for  tlie  defendant,  bc^ 
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1>efore  the  sale  to  Peck,  permitted  an  offer 
«f  $400  per  acre  net  to  be  rejected  without 
InTestigation  as  to  the  character  of  the  offer. 
It  Is  quite  apparent  that  If  Mabar.  the  de- 
fendant's attorney  In  fact,  had  a  bona  fide 
offer  of  $400  per  acre  net,  and  this  was 
known  to  the  plaintiff  before  entering  Into 
the  agreemoit  of  sale  with  Peck  (as  the  Jury 
from  the  evidence  would  be  warranted  In  be- 
lieving), It  was  an  act  of  gross  bad  faith  on 
the  plaintiff's  part  in  concerting  with  Mahar 
to  Ignore  such  offer,  and  condnde  a  sale  to 
another  person  at  the  same  rate  per  acre, 
bat  upon  which  they  were  to  receive  and  di- 
vide a  large  sum  of  money  as  commission. 

As  was  said  In  the  former  appeal  (176  Cal. 
181.  165  Pac.  436),  an  attorney  at  law  is  un- 
der no  actual  Incapacity  to  deal  with  or 
purchase  from  his  client  All  that  he  Is  re- 
quired to  do  when  the  relation  of  attorney 
and  client  exists,  and  when  the  questioned 
transaction  has  a  bearing  upon  the  relation- 
ship. Is  to  make  a  clear  showing  that  there 
has  bera  no  abuse  of  confidence,  no  advan- 
tage taken.  It  may  be  that  In  the  case  at 
bar  the  Jury  would  find  that  the  plalndff  did 
act  towards  the  defendant  with  the  required 
high  degree  of  good  faith  and  without  con- 
cealment All  we  have  endeavored  to  show 
in  the  foregoing  refexences  to  the  testimony 
is  that  taking  the  evidence  favorable  to  the 
defendant  a  case  was  made  out  for  the  con- 
sideration of  the  Jury.  Just  as  the  Supreme 
Court  In  the  former  ai^eal  demonstrated 
that  considering  the  evidence  favorable  to 
the  plaintiff,  the  court  committed  error  in 
granting  the  defendant's  motion  for  nonsuit 
As  to  the  former  opinion  In  this  caa^  it  can- 
not be  held  that  what  the  court  there  said  is 
the  law  of  the  case.  Here  we  are  not  «hi- 
stdarlng  an  appeal  fl>om  a  Judgment  follow- 
ing the  granting  of  a  nonsuit,  and  there  Is  a 
sobatantlal  dlflbrence  in  the  evidence  In  tlie 
two  trials. 

The  Judgment  is  raversed. 

We  concur:  SEA  WELL,  Presiding  Justice 
pro  tem. ;  BIGHABDS,  X 


WINBIQLER  V.  8HATTUCK.   (Civ.  3439.) 

(District  Court  of  Appeal,  Second  District  Di< 
vision  1,  CaUfomia.  Dec.  23,  IdSO.) 

I.  Executors    asd    administrators  43»5t7  — 
WlthOHt  authority  outside  Jurlsdlotloa  of  flov- 
ersaant  Dsder  which  appointed. 
It  is  fundamental  that  as  expressly  pro- 
vided in  Code  Civ.  Proc.  S  1913,  the  authority 
of  an  executor  or  administrator  does  not  extend 
beyond  the  jarisdiction  of  the  state  or  govern- 
ment nnder  which  he  la  vested  with  bis  aa- 
thority. 


2.  Exeontors  and  admin Istratora  «=95(9(l)— 
Forelga  execator  may  not  present  eialn 
against  estats. 

Under  Code  Civ.  Proc.  H  1494.  1406.  and 
1600,  relative  to  the  presentation  of  claims 
agaioBt  decedents'  estates,  a  foreign  ezecntor 
has  no  authority  to  present  a  claim  against  an 
estate  being  admioistered  in  Califoroia  in  fa- 
vor of  the  estate  of  which  he  Is  executor. 

3.  Exeoators  and  administrators  «s3>5ig(l>  — 
Payment  of  dalm  to  dalmaafs  foreign  exena- 
tor  does  not  discharge  from  liability. 

Payment  of  a  claim  against  a  decedent's  es- 
tate to  the  claimant's  foreign  executor  is  cot 
an  acquittance  protecting  the  estate  from  wluch 
payment  Is  made  against  the  dalms  of  possible 
creditors  within  the  state  of  the  daimant's  es- 
tate. 

4.  Exacatom  and  administrators  4=9431(2)  — 
Preaentation  of  elnlm  by  foreign  oxecntor  will 
not  support  aoUon  by  dofflssdo  administra- 
tor sabseqnently  appointed. 

The  presentation  of  a  dalm  against  a  de- 
cedent's estate  by  the  claimant's  ezecntor  act- 
ing nnder  foreign  letters  of  administration 
would  not  support  an  action  on  the  daim  by  the 
administrator  with  tiie  will  annexed  of  the 
daimant  subsequently  appointod  by  a  'CaU- 
fomia court 

Appeal  from  Superior  Court  Orange  Coun- 
ty; Z.  B.  West  Judge. 

Action  by  Theo.  A.  Winblgler,  as  adminis- 
trator with  the  win  annexed  of  D.  WUlard 

Beam,  deceased,  against  George  B.  Shattu(^. 
as  execator  of  C.  B.  Shattucft,  deceased. 
From  a  Judgment  fOT  defendant,  plaintiff  ap- 
peals. Affirmed. 

S,  M.  Davis,  of  Santa  Ana,  for  appellant 
Head  St  Rntan,  of  Santa  Ana,  for  respond- 
ent 

SHAW,  J.  PlalntUt  apipeala  from  a  Judg- 
ment reodered  in  favor  of  defendant  D. 
WUlard  Beam,  a  naSAaxt  of  New  York,  and 
O.  EL  Sfaattudi,  a  leeUtent  of  Gallfomia,  were 
Joint  indoraera  of  certain  notes  laaoed  by  a 
New  York  oraporatiou  designated  the  Hem- 
lock Lake  Canning  Cranpany.  Both  parttes 
died,  leaving  theee  notes  unpaid.  Ptooenl- 
inga  were  had  In  the  coorta  of  the  state  of 
New  Toric,  wher^  OUa  A.  Beam  waa  ap- 
pointed and  qnallfled  as  executor  of  Uw  last 
will  and  tefltamoit  of  D.  WUlard  Beam,  de- 
ceased. Aa  aUcged  In  the  eomplalnt  vhlA 
auction,  for  tlie  pdipones  of  this  dedBlfm, 
we  wlU  assume  to  be  true,  a  dalm  baaed 
upon  the  Indorsemmt  of  the  notes  by  D. 
WiUard.  Beam,  deceased,  was  presented  to 
his  executor,  who,  after  approval  and  allow- 
ance, paid  the  same  out  of  the  assets  of  the 
estate,  as  alleged  In  the  complaint  and  which* 
we  likewise  assume  to  be  true. 

Beam's  M-indorser,  C,  E.  Shattuck,  died 
at  his  place  of  residence  in  California,  and 
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letters  testamentar;  were  duly  iasued  to 
Qeorge  B.  Shattnck,  who  qualified  as  execu- 
tor of  Ms  estate.  Thereafter  Otis  A.  Beam, 
In  his  capadtr  as  executor  of  the  estate  of 
D,  WUlard  Beam,  deceased,  and  under  and 
hy  Tlrtne  only  of  his  appointment  as  such 
by  the  courts  of  New  York,  presented  to 
George  B.  Shattuck,  as  eiecuior  of  the  es- 
tate of  C.  E.  Shattuok,  deceased,  for  allow- 
ance a  claim  in  the  nature  of  a  demand  for 
contribution,  which  claim  was  based  upon 
the  fact  that  said  claimant  had,  as  executor 
of  the  Beam  estate,  paid  the  notes  so  jointly 
Indorsed  by  D.  Wfllard  Beam,  deceased,  and 
C.  E.  Shattuck,  deceased.  This  claim  was  re- 
jected on  the  18th  day  of  May,  1917.  There- 
after proceedings  were  had  and  taken  In  the 
superior  court  of  Orange  county,  Cal.,  where- 
in Theo.  A.  Winblgler  was,  by  an  order  of 
court  made  on  July  27,  1917,  duly  appointed 
administrator  with  the  will  annexed  of  the 
estate  of  V.  Wlllard  Beam,  deceased,  and 
upon  qualifying  he,  as  such  administrator 
and  in  the  absence  of  presenting  any  claim 
lilmself,  instituted  this  action  for  contribu- 
tion, basing  It  solely  and  alone  upon  the 
claim  so  presented  by  Otis  A.  Beam  In  hla 
capacity  as  executor  of  the  estate  of  D.  Wll- 
larQ  Beam  under  and  by  virtue  of  the  ap- 
pointment so  made  by  the  court  in  the  state 
of  New  York. 

Vpoa  this  statement  of  facts,  clearly  shown 
by  the  record,  we  are  of  the  opinion  that 
plaintiff  In  no  event  was  entitled  to  maintain 
the  action:  hence  no  purpose  could  be  serred 
In  dlscuBslnc  other  rulings  of  the  court  as- 
signed as  error. 

[1-S]  It  Is  fundamental  law  that  "the  au- 
Qunlty  of  an  aerator  at  administrator  does 
not  ractend  beyond  the  Juriadictlfm  of  the 
state  or  government  under  which  he  Is  vest- 
ed with  his  authority" ;  and  while  a  foreign 
executor  may  reoeiTO  property  Tolonterlly 
given  to  him,  be  cannot  by  suit  in  the  courts 
of  this  state  enforce  the  right  of  the  estate 
thereta  Section  1918,  Oode  Olr.  Proa;  Es- 
tate of  Rawltzer,  ITS  Oal.  685,  196  Pac  S81. 
Indeed,  as  we  understand  counsel  for  appel- 
lant, he  concedes  this  prt^oidtlon,  but,  with- 
oat  <dtlng  any  autborlt?  in  snHwrt  tiiereot, 
insists  that  a  distinction  should  be  drawn 
between  the  authority  of  such  foreign  execu- 
tor to  preamt  a  tHaim  for  ftllowanoe  and  the 
rl^t  to  maintain  sndi  an  actl<m.  Under 
section  ISOO.  Oode  of  OlvH  Procedure,  a  nec- 
essary prerequisite  of  enforcing  the  payment 


of  a  debt  ogalnst  the  estate  of  a  deceased 
person  Is  that  a  claim  based  thereon  and 
supported  by  an  affidavit  (section  1494,  Oode 
Civ.  Proc.)  shall  be  duly  presrated  to  the  ex- 
ecutor or  administrator  for  allowance,  and 
thereafter,  If  allowed  by  the  executor.  It 
shall  be  presented  to  the  Judge  for  his  appro- 
val, which,  If  given,  shall  be  indorsed  there- 
on, and  then,  upon  the  filing  of  the  same,  it 
"shall  be  ranked  among  the  acknowledged 
debts  of  the  estate,  to  be  paid  In  due  course 
of  administration."  Section  1496,  Oode  Civ. 
Proci  On  the  other  hand.  If  rejected  by  the 
executor  or  administrator,  jipon  a  proper 
presentation  by  me  entitled  to  have  it  allow- 
ed, an  action  may  be  brought,  the  effect  of 
which,  upon  obtaining  judgment,  is  to  estab- 
lish the  claim  against  the  astate,  to  be  like- 
wise paid  In  due  course  of  administration. 
The  act  of  Otis  A.  Beam  la  presenting  the 
claim,  as  shown  by  the  letters  testamentary 
issued  out  of  the  New  York  court,  was  in  liis 
representative  capacity  as  executor  of  the 
estate  of  D.  Willard  Beam,  deceased,  bat 
such  letters  possessed  do  extraterritorial 
force  outside  of  that  state.  Under  and  by 
virtue  of  them  Otis  A.  Beam  was  Tested  wltb 
no  power  to  exercise  the  functions  d  fbe  ol- 
tlce  of  Budi  executor  In  this  state,  or  take 
any  of  the  atatutory  steps  to  collect  Uie  debt 
alleged  to  be  due  his  testator.  Schonler  on 
Executors,  BS  164  and  175.  Outside  of  flie 
state  of  New  York  the  letters  testamentary 
Issued  to  Otis  A.  Beam  constituted  no  evi- 
dence of  his  authority  to  act  here  In  a  r^re- 
sentatlve  capacity.  Bis  relation  to  the  es- 
tate of  D.  Wlllard  Beam,  deceased,  was,  as 
to  defendant,  that  of  an  entire  stranger,  and 
hence  entitled  to  no  recognition  as  having 
authority  to  deal  with  the  property  as  assets 
of  the  estate  In  California  in  any  manner 
whatsoever.  Had  the  claim  been  allowed 
and  paid,  his  receipt  therefor  could  not  be 
deemed  an  acquittance  to  defendant  in  pro- 
tecting him  from  the  claims  of  possible  cred- 
itors of  D.  Wlllard  Beam  In  this  state. 

[4]  Moreover,  the  action  was  brought  by 
plalntlflC  herein  upon  a  rejected  claim  not 
presented  by  him,  but  by  another  party,  be- 
tween whom  and  himself  there  existed  no 
privity.  Low  v.  Bartlett,  8  AUen  (Mass.) 
259 ;  .Richards  v.  Blalsdell,  12  CaL  App.  lOL 

The  judgment  Is  affirmed. 

We  concur:  CONREiT,  P.  J.;  JAKES.  3. 
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HOWARD  «t  al.  V.  WORTHINGTON. 

<Clv.  3432.) 

(I>istrict  Court  of  Appeal.  Second  District, 
DiTiuon  1,  Galifonila.  Bsc.  2?,  l»2a} 

1.  Mnnlelpal  oorporatfons  9=»706(8)— nafatlffs 
SDing  for  Injarles  In  automobile  collision  en- 
tftied  to  Instruction  on  last  dear  ohance. 

Id  an  action  for  damages  for  persooal  in- 
juricfl  sustained  by  plaintlfEs. through  negligent 
operation  of  defendant's  automobile,  in  view 
of  the  evidence,  plalntilTs  held  entitled  to  an 
appropriate  instruction  In  the  terms  proposed 
by  them  or  the  legal  equivalent  thereof  on  the 
doctrine  of  last  clear  chance; 

2.  MviMpal  oenioratl«ns  «S3»706(3)— Burden 

Mndait,  antomsbliB  •ptnttr,  to  ahow 
oontrlbntvry  nsfilaeneou 

In  an  action  for  damages  for  personal  in- 
juries sustained  by  plaintiffs  through  negligent 
operation  «t  dettnduit'B  aotomobfle,  the  burden 
was  on  dafendant  to  prove  Ua  allogattons  of 
oontiibutorT  negligence  a  preponderance  of 
the  eridence-,  and  plaintiffs  had  no  burden  to 
prove  that  they  were  not  goilty  of  auch  neg- 
l^ence. 

3.  Trial  4=»2g6(l)— Spaolflo  arroRooDs  In- 
atraction  not  cared  by  correct  general  charge. 

Where  the  court  in  the  instructions  first 
correctly  states  a  rule  in  general  terms,  and 
then  directly  states  the  contrary  rule  in  lan- 
guage pointed  specifically  to  the  instant  caae, 
it  ia  not  appropriate  to  hold  the  error  is  cured 
by  a  general  view  of  the  inatructions  as  a 
whole. 

4.  Manldpal  eorporatlons  «=»706(S)— lutruc- 
tloa  statiag  nilo  of  saddM  danger  arraoeous 
as  Mt  limmn  daolrlM  to  eta*  af  pMatHTa 
■e|Hgeiio«k 

In  an  actton  for  damagea  for  paraonal  in- 
Jniiea  anatafned  by  plaintiffa  through  ne^gent 

operation  of  defendant's  automobile,  in  stating 
the  rule  of  audden  danger  the  court  in  specify- 
ing the  duty  of  defendant's  driver  should  have 
limited  appUeation  of  the  nde  to  a  case  where 
the  danger  or  emergency  waa  caused  through 
the  negligence  of  plaintiff. 

5.  Munloipal  oorporatlon  4es3705(2)— Drlvar 
appraaoklng  street  iitersaoHoa  fran  right 
haa  auporior  right. 

Under  the  Motor  Vehicle  Act  of  1917.  in  its 
provisiona  that  the  operator  of  an  aatomobile 
approaching  the  intersection  of  a  public  high- 
way shall  yield  right  of  way  to  a  vehicle  ap- 
proaching the  intersection  from  the  right,  the 
driver  approadilng  from  the  right  baa  the  au- 
perior  right  if  both  peraona  readi  the  Intersec- 
tion tlmultaneoaaly. 

Appeal  from  Superior  Court,  Los  AngsleB 
County;  Cbaa.  Monroe,  Judge. 

Action  by  A.  F.  Howard  and  the  State 
Comp^iBtion  Inanranee  Fund  against  A.  J. 
Wortidi^ton.  Vnan  jnd^ent  for  defendant, 
I^alntiffii  appeal.  Reversed. 

S.  B.  Drake,  of  Lob  Angelea,  for  appellants. 
W.  I.  Qllbert,  of  Los  Angeles,  for  respond- 
ent 


CONBK;.  p.  J.  In  this  action  plalntiCTB 
seek  to  recover  damages  for  persoual  injuries 
suffered  by  the  plaintiff  Howard  by  reason 
of  alleged  negligence  in  the  operation  of  an 
automobile  of  the  defeadant.  Additional 
damages  are  claimed  for  injuries  to  the  plain- 
tiff Howard's  automobile.  The  injuries  com- 
plained of  were  the  result  of  a  collision  be- 
tween the  automobile  of  the  plaintiff  Howard 
and  the  automobile  of  the  defendant.  The 
colUslbn  occurred  at  the  intersection  of 
Brand  boulevard  and  West  Sixth  street  In 
the  city  of  Glendale,  while  the  plaintiff  was 
driving  his  automobile  southerly  on  Brand 
boulevard  and  while  the  defendant's  auto- 
mobile, driven  by  his  employee,  one  Lucas, 
was  traveling  westerly  on  Sixth  street.  The 
defendant  by  his  answer  denied  the  negligent 
operation  of  his  own  automobile,  and  alleged 
that  at  said  time  and  place  the  plaintiff 
Howard  waa  himaelf  negligent  and  that  the 
injuries  complained  of  by  him,  If  any,  were 
directly  and  proximately  caused  solely  by 
the  negligence  of  said  Howard.  In  accord- 
ance with  the  jury's  verdict,  Judgment  was 
entered  In  favor  of  the  defendant,  from 
which  judgment  the  plaintiffs  appeal. 

The  errors  claimed  and  relied  upon  by 
appoUniitc:  consist  In  the  court's  refusal  to 
instruct  the  jury  as  requested  by  the  plain- 
tiffs,  and  in  the  ^vlng  of  certain  Instructions 
to  the  jury. 

[1]  The  plaintiffs  requested  and  the  court 
refused  to  give  the  following  instruction : 

"Doctrine  of  last  chance.  Although  you  may 
find  that  plaintiff,  by  his  negligence,  got  into 
a  place  of  danger,  yet  if  the  defendant  discov- 
ered in  such  danger  and  thereafterwards  by  th« 
use  of  ordinary  care  could  have  prevented  the 
accident,  then  it  was  his  duty  to  have  done  so 
and  a  failure  on  defendant's  part  to  have  thus 
prevented  the  accident  was  negligence,  and  if 
such  negligence  waa  the  sole  prorimate  cause, 
then  you  will  find  for  the  plaintiff." 

The  oonrt  not  only  lefosed  tiie  prcqposed 
InstmcUon,  bat  it  gave  no  other  on  the  aama 
aabjeet  The  iustmctlon  itself  is  not  crltl- 
dsed  by  respondent.  The  only  question  pre- 
sented is  whether  or  not  Uie  evidence  was 
such  that  aiwellants  were  entitled  to  have 
the  Jury  Instructed  as  reonested  on  tiie  topic 
stated.  Brand  boulevard  in  the  central  part 
thereof  la  occupied  by  the  double-track  rail- 
road of  the  Padflc  mectric  Hallway  Com- 
pany. That  street  Is  100  feet  wide  from  curb 
to  curb,  with  a  40-foot  roadway  on  ea<fli  side 
of  the  railroad  tracb.  The  street  is  used 
as  a  douUe  street;  tliat  Is,  vetaldes  travel 
north  and  south  on  both  ^des  of  the  car 
tracks.  The  evidence  is  conflicting  with  re- 
spect to  the  questions  of  speed  of  the  auto- 
mobiles of  plaintiff  Howard  and  of  the  de- 
fendant while  approaching  and  crossing  the 
intersection,  and  upon  the  further  question 
concerning  their  relative  positions  at  the 
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time  wlien  the  pUinUff  Howard  entered  upon 
the  Intersection.  According  to  some  of  this 
evidence,  the  jury  might  have  reached  the 
condnslon  that  when  Howard  was  crossing 
Into  West  Sixth  street  the  defendant  was  on 
the  westerly  car  track,  and  that  the  distance 
between  the  two  automobiles  was  30  feet  or 
more;  that  Howard's  machine  swerved  to 
get  out  of  the  way  and  be  was  doing  all 
that  he  could  in  that  emergency  to  avoid  the 
collision ;  that  the  defendant  was  in  a  [>osl- 
tlon  to  see  and  did  see  that  nnless  defendant's 
machine  was  stopped  a  collision  would  occur ; 
that  the  defendant  could  have  stopped  his 
machine  in  time  to  avoid  the  accident,  but 
Tolnntarily  did  not  do  so.  In  this  condition 
of  the  evidence  the  plalntifb  were  entitled 
to  an  appropriate  instrnctlon  in  the  terms 
proposed  by  them  or  the  legal  equivalent 
thereof.  Starck  v.  Padflc  Elec.  Ry.  Co.,  172 
Cal.  277,  156  Pac.  51,  L.  R.  A.  1916E,  58; 
Harrington  v.  Los  Angeles  Ry.  Co.,  140  Cal. 
614,  74  Pac.  16,  68  L.  B.  A.  288,  98  Am.  St. 
Rep.  85. 

[2,  S]  The  court  correctly  instracted  the 
Jury  that  the  burden  was  upon  the  defend- 
ant to  lu-ove  his  allegations  of  contrlbntory 
negligence  by  a  preponderance  of  the  evi- 
dence. But  tbe  court  gave  the  f&llowlng  ad- 
ditional Instmction: 

"In  order,  therefore,  to  find  a  verdict  for 
the  plaint!^  you  mast  not  only  find  from  a 
preponderance  of  all  the  evidence  that  the  de- 
fendant was  negliffent,  but  also  that  such  negli- 
gence wsB  the  pnnimate  cause  of  the  injury  to 
the  plaintiff;  and  yon  must  further  find  that 
the  evidence  shows,  by  a  preponderance  thereof, 
that  the  plaintiff  was  not  guilty  of  negligeace, 
however  slight,  contributing  proximately  there- 
to; otherwise,  your  verdict  should  be  for  the 
defendant." 

The  court  thus  In  its  later  Instmction 
shifted  from  the  defendant  ttie  burden  of 
proving  i^alntlirs  contributory  nes^g^ice, 
ud  Imposed  upon  plaintiff  the  burden  of 
proving  that  be  was  not  guilty  thereof.  This 
is  not  tbe  law,  and  the  gMng  of  such  in< 
stmctlon  to  tbe  Jury  was  erroneous.  Where, 
as  here,  the  court  first  correcQy  states  tbe 
rule  In  general  terms,  and  then  dfrecOy  states, 
tbe  contrary  role  In  language  pointed  spedOe- 
ally  to  the  Instant  ease,  It  is  not  appropriate 
to  hold  that  the  error  is  cured  by  a  genmtl 
Tlew  of  tbe  Instructions  as  a  whole.  Tbe 
case  is  not  like  that  of  Alloggi  v.  Southern 
Padflc  Co.,  S7  Cal.  App.  72,  173  Pac.  1117, 
cited  by  respondent,  where,  after  holding  that 
a  certain  general  Instruction  was  erroneous, 
the  Court  of  Appeal  said : 

"We  are  satisfied,  however,  from  a  considera- 
tion of  tbe  instructiont  as  a  whole,  that  this 
general  instmction  did  not  operate  to  mislead 
the  Jnry,  for  tbe  correct  rale  relative  to  con- 
tributory negligence  was,  in  several  other  in* 
strgctiona,  stated  and  restated,  and  thereby  the 
effect  of  the  erroneous  instructions  was  pai- 
Uatad,  if  not  entlnly  negadvad." 


BES^BTEB  (CbL 

[4]  The  court  Instructed  tlie  jury  as  fol- 
lows : 

"A  person  suddenly  confronted  with  danger 
through  the  negligence  of  another.  Is  not  re- 
quired to  use  that  calm,  dlspaaaionate  Judg- 
ment and  action  that  is  required  in  calmer  mo- 
ments and  when  not  under  a  stress  of  drcom- 
stances.  Therefore,  if  yon  find  in  this  case  that 
the  plaintiff  Howanl  was  suddenly  confronted 
with  danger,  caused  through  tbe  negligence  oi 
the  defendant,  which  was  either  caused  far  tbe 
excessive  speed,  if  any,  of  the  defendant,  or  hia 
being  on  the  wrong  side  of  the  highway,  if  yoa 
find  he  was  on  the  wrong  side  of  the  highway 
or  his  failure,  if  any,  to  control  the  movement 
of  his  automobile,  then  the  plaintiff  Howard,  in 
srttempting  to  escape  faopending  danger,  was 
only  required  to  use  the  care  that  an  ordina- 
rily prudent  person  wonld  ose  under  the  same 
or  similar  drenmstances,  and  not  t^at  degree 
of  care  that  is  required  when  not  thus  con- 
fronted with  danger.  If  you  find  tliat  be  did 
use  the  care,  under  the  circumstances  prov«i, 
that  an  ordinarily  prudent  person  wonld  have 
used,  then  he  was  not  guilty  of  contributory 
negligence.  On  the  other  hud,  if  the  driver, 
Mr.  Lucas,  was  confronted  with  danger,  snd- 
denly,  of  a  collision  between  the  antomobile 
driven  by  him  and  the  plaintiff's  antomobile. 
then  he  was  required  at  that  time  to  use  only 
ordinary  care  to  prevent  such  collision;  that 
is,  the  care  that  an  ordin&rily  prndent  person 
would  exercise  under  stress  of  drcnmstances, 
in  danger  of  impending  collision;  and  the  care 
then  required  is  not  that  degree  of  care  that 
persona  are  expected  to  exercise  in  calmer  mo- 
ments and  where  they  have  time  for  delibera- 
tion; and  if  yon  find  that  the  said  Lncaa  was 
then  confronted  unexpectedly  with  danger  itf  a 
collision  with  tiie  plaintiffs  antmnobile,  and 
if  you  find  that  under  those  dreumstaaces  be 
used  the  care  that  an  ordinarily  prudent  per- 
son wonld  have  used  to  avoid  the  collision,  then 
he  was  not  guilty  of  negligence,  and  your  ver- 
dict should  be  for  the  defendant" 

It  wUl  be  observed  that  in  stating  this 
rule  with  reference  to  the  plaintiff  Howard 
the  court,  very  correctly,  gave  him  tbe  benefit 
thereof  only  in  the  event  tbat  he  was  con- 
fronted with  danger  caused  through  tbe  neg- 
llgence  of  the  defendant.  But  in  specifying 
the  duty  of  the  defendant's  driver,  the  court 
gives  defendant  the  benefit  of  this  rule,  if 
confronted  with  sodden  danger,  without  the 
limitation  that  it  must  have  been  caused 
through  the  negligence  of  tbe  plaintiff.  It  is 
not  questioned  that  the  rule  should  have  been 
applied  alike  In  both  Instances.  Tbe  <mty 
defense  offered  by  respondent  for  this  dis- 
crimination Is  that  the  Instrnctlon  as  a  whole 
could  not  have  misled  the  Jury.  The  instruc- 
tion as  given  was  erroneous. 

[SI  Referring  to  the  Motor  Vehicle  Act  of 
1917  (St  1017,  p.  882)  and  the  provision 
therein  to  the  eCFect  that  the  operator  of  an 
automobile  approaching  the  intersection  of  a 
public  highway  shall  yield  the  right  of  way 
to  a  vehicle  approaching  said  Intersection 
from  tbe  rl^t  of  sucb  first-named  T^de, 
tbe  court  said: 
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"That  meana  what  it  Mja,  asd  it  meanB  that, 
other  thingB  being  equal,  ^«  driver  approaching 
the  intersection  shall  yield  the  right  of  way  to 
a  vehicle  ai^roaching  lach  intersection  from 
the  right  of  sach  first-named  vehicle;  but  the 
one  reacIQng  the  intersection  Sret  baa  the  right 
of  wa7,  and  if  the  one  approaching  from  the 
left  reacSies  the  intersection,  gets  into  the  in- 
tersectioD,  first,  oUier  things  being  equal,  he 
has  the  right  of  mcj,  and  others  approscb 
with  Buffident  care  to  pemut  the  exerdse  of 
such  right,  vithoat  daoger  of  collision,  and  a 
failure  of  such  person  so  to  do  will  constitute 
negligence.  Of  course,  they  do  not  have  to  stop 
their  machines,  unless  that  would  be  necessary; 
hat,  even  though  the  law  says  that  the  one  ap- 
proaching from  the  right  has  the  right  of  way, 
that  means  if  they  get  there  first;  if  the  other 
gets  onto  tiie  street  first,  he  has  the  right  <tf 
way.  •  • 

The  criticism  presented  by  appellants  upon 
this  instractlon  refers  to  the  last-qnoted 
danse,  and  it  Is  insisted  that  it  wrongfally 
exdncles  and  contradicts  the  proposition  that 
the  driver  approaching  from  the  right  has 
the  SDperior  right  if  he  gets  there  even  si- 
multaneously with  the  driver  from  the  left. 
Other  thingB  being  equal,  It  Is  andoabtedly 
true  that,  under  the  provlsloiis  of  the  statute, 
the  driver  ai^roachlng  from  the  right  has 
the  snperior  r^ht  If  both  parties  reach  the 
Intersection  simultaneously. 

We  are  satisfied  that  these  several  errors 
In  the  Instructions  may  not  be  disregarded- 
In  th^r  pnAable  ^ect  upon  the  minds  of 
the  Jurors  they  are  of  serious  bnport,  and 
may  have  had  controUlng  Influence  upon  the 
decision. 

The  judgment  Is  reversed. 

We  concur:   SHAW,  J.;  JAMES,  J. 


MATHI8  V.  SUPERIOR  COURT  OF  CITY 
AND  COUNTY  OF  SAN  FRANCISCO 

et  al.    (Civ.  3749.) 

(IMstrict  Court  of  Appeal,  First  District,  Di- 
vision 2.  OaUfomia.  Dec.  27,  1920.) 

1.  Jastloes  of  the  ptaoe  «s»l59(g)— Usdertak- 
iag  OD  appsaj  asoertaln  a«  to  whether  It  Is 
AM  In  behalf  of  oae  or  both  defendaata  held 
Insufflciept. 

An  undertaking,  on  an  appeal  from  a  judg- 
ment of  a  justice  court  against  two  defendants, 
which  refers  to  a  Judgment  against  only  one 
of  them  and  uses  the  singular  and  plural  in 
designating  the  defendants  and  appellants  in 
■nek  a  way  as  to  render  It  uncertain  whether 
It  is  fil«d  in  behalf  of  both  or  only  one,  is  In- 
effectlTe. 

2.  Justioet  of  the  peace  <^f59(l3)— Flliso  of 
undortaklfli  os  appeal  nay  bo  waived  by  ra- 
•po  ideal. 

Under  Gv.  Code,  I  3513,  providing  that 
WW  may  waive  the  advantage  of  a  law  Intended 


solely  for  his  benefit,  the  respondent  on  an  ap- 
peal from  justice's  court  may  waive  the  filing 
of  'an  undertaking  for  costs  by  appellant. 

3.  Justices  of  the  peace  «=»IS9(I3)— Fillsg  of 
■ndertaking  withle  Ave  days  Is  JsrIsdIotloQaJ, 
and  sabsaqusat  waiver  by  respondeat  Is  In- 

effeotive. 

Under  Code  Civ.  Proc.  }  Q78a,  requiring  the 
undertaking  on  an  appeal  from  Justice  court  to 
he  filed  within  five  days  after  the  filing  of  the 
notice  of  appeal,  if  tliis  is  not  done  the  su- 
perior court  has  no  JurisdictiOD,  and  no  subse- 
quent waiver  by  the  rei^ondent  of  the  filing  of 
the  undertaking  can  confer  Jurisdletion. 

4.  Justices  of  the  peace  «=»r6l(5)— Failure  to 
file  undertaking  aot  waived  Inr  flIlRfl  notloe 

of  motion  to  set  case  for  trial. 

The  fillDg  within  30  days  after  the  entry  of 
a  judgment  of  a  justice  court  of  notice  of  a 
motion  to  set  the  appeal  for  trial  before  the 
superior  court  could  not  excuse  the  failure  to 
file  an  undertaking  on  appeal,  even  though 
treated  as  a  waiver  of  the  failure  to  serve  no- 
tice of  appeaL 

Original  applicaticm  by  Laura  E.  Mathls 
for  a  writ  of  mandamus  against  the  Superior 
Court  of  the  01^  and  County  of  San  Fran- 
dsco  and  others.  Writ  granted. 

Faulkner  ft  Fanlkna,  of  San  Francisco,  for 

petitioner. 

Elmer  E.  Robinson,  of  San  Francisco 
(Jos^  O'Ronrke  and  Fabian  D.  Brown,  both 
ot  San  Francisco,  (tf  counsel),  tor  respmd- 
enta. 

NOCRSE,  J.  This  la  a  petition  In  man- 
damus to  requtre  respondents  to  dismiss  an 
appeal  from  a  Judgment  rendered  by  the 
juBtice's  court  On  the  filst  day  of  June, 
1820,  petitioner  herein,  as  plain  tiff,  recovered 
a  jadgment  against  Belle  Benott  and  Jc^  C. 
Orcntt  In  the  jnatlo^s  oonrt  In  Qie  city  and 
ooan^  oC  San  Frandaco  on  an  assigned  claim 
for  taxi  hire  In  the  aum  of  $187.76.  On  die 
26th  day  of  the  same  month  oonnsedi  for 
defendants  filed  in  the  Justice's  court  a  notice 
of  aiveal  on  behalf  of  both  de^danta,  On 
the  28th  of  June  there  was  filed  what  put^ 
ported  to  be  an  undertaking  on  appeal  from 
said  Judgment,  but  whldi  refars  to  a  Judg- 
ment against  John  G.  Orcutt  only,  and  states 
that  "said  defendanta  are  dlsaatlc^d  with 
said  Judgment  and  desirous  of  ai^teallng 
therefrom,"  and  that  "said  appellants  claim 
a  stay  of  proceedings,"  and  that  "said  appel- 
lants will  pay  the  amount  of  the  Judgment 
so  appealed  from,"  Numerous  InterUneationB 
appear  upon  the  face  of  the  undertaking, 
which  would  indicate  an  intention  of  some 
(we,  either  before  or  after  its  execution,  to 
change  it  to  a  bond  In  favor  of  the  defendant 
Orcutt  alone  and  at  the  same  time  to  con- 
vey the  impreaalon  that  It  was  a  stay  bond 
for  both  appellants.  No  Objection  was  made 
to  the  form  of  the  undertaking  or  to  the 
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snfflclency  of  the  soreUes  thweon  by  the 
plaintiff  In  Justlce'i  court  action  wltliln 
tbe  time  allowed  by  law,  but  thereafter  and 
on  the  2l8t  day  of  July,  1820.  aihe  gave  uotioe 
of  a  motlw  to  set  the  cause  for  trial  b^re 
tbe  superior  court,  said  motion  betaig  noticed 
for  hearing  at  a  date  after  the  expiration  of 
tbe  time  wfthla  which  tbe  ai^lanta  In  said 
action  mlgbt  bare  perfected  ttaelr  appeal. 
Thereafter  the  plaintiff  In  said  action,  and 
petitlraier  herein,  moved  said  court  for  an 
order  dismissing  said  appeal  on  tbe  ground 
that  it  bad  not  been  perfected  as  required  by 
lav.  This  motion  was  denied  and  petitioner 
now  asks  that  tJie  court  be  directed  to  oiter 
Its  order  dlsmlralng  said  appeal. 

[1]  The  purported  undertaking  Is  clearly 
insnffldent  for  any  purpose.  The  Interllnea- 
tlons  and  alterations  appearing  thereon  are 
of  such  a  nature  as  would  avoid  UablUty  on 
flie  part  of  the  sureties.  It  was  apparently 
filed  In  support  of  a  notice  of  appeal  given 
on  behalf  of  both  defendants  In  a  Judgment 
against  both,  yet  it  refers  to  a  judgment 
against  one  of  the  defendants  alone  and  the 
singular  and  plural  are  used  In  designating 
the  defendants  and  appellants  In  such  a  way 
an  to  render  the  bond  Infective  within  the 
rule  of  Zane  v.  De  Onatlvla,  135  Cal.  440,  67 
Pac.  685;  Title  Ins.,  etc.,  Co.  v.  Cal.,  etc.,  Co., 
168  Cal.  397,  405.  148  Pac.  723;  Brownell  v. 
Superior  Court,  32  Cal.  App.  227,  162  Pac. 
419;  Mttle  v.  Thatcher,  151  Cal.  558,  01  Pac. 
321 ;  McAulay  v.  Tahoe  Ice  Co.,  3  Cal.  App. 
642,  86  Pac.  912;  Hibemia,  etc.,  Society  v. 
Freese,  127  Cal.  70,  59  Pac.  769;  Bergevln  v. 
Wood,  U  Cal.  App.  643,  105  Pac.  935. 

[2. 3]  In  view  of  section  3513  of  the  Civil 
Code,  the  respondent  in  a  justice's  court  ap- 
pe&l  may  waive  the  filing  of  an  undertaking 
of  costs  by  the  appellant,  since  the  filing  of 
such  an  nndertakii^  Is  a  matter  provided  for 
his  kAq  benefit.  To  be  effective  such  a  waiver 
must,  however,  be  made  within  the  time  with- 
in which  such  an  undertaking  might  have  been 
filed.  By  the  provisions  of  section  978a,  Code 
of  Civil  Procedure,  an  undertaking  on  appeal 
must  be  filed  within  five  days  after  the  filing 
of  tbe  notice  of  appeal.  If  this  Is  not  done 
tbe  superior  court  has  no  Jurisdiction  of  the 
appeal  and  any  action  which  tbe  parties  may 
thereafter  take  which  may  be  treated  as  a 
waiver  of  these  mandatory  provisions  of  the 
statute  cannot  confer  upon  the  court  jnrisdle- 
Uon  to  hear  the  appeal.  Nlles  r.  Gonzalez, 
162  Cal.  90,  92  Pac.  74;  Perkins  t.  Cooper, 
ffl  Cal.  241,  26  Pac  411 ;  Crowl^,  etc..  Go.  v. 
enperior  Court,  10  Cal.  App.  842,  101  Pac. 
«86. 

In  addition  to  this.  It  Is  alleged  In  the 
petition  that  the  plaintiff  In  the  justice's 
court  action  was  not  served  with  either  a 
notice  of  tbe  appeal  or  notice  of  tbe  filing  of 
the  undertaking  as  required  by  law.  Re- 
spondents deny  that  notice  of  appeal  was  not 


served,  but  the  reeord  which  Is  pteeented  as 
evidence  In  support  of  the  respondents*  cam 
substantiates  the  allegations  of  the  petltitai. 
No  denial  Is  made  of  the  allegatUm  that  the 
plaintiff  was  not  served  with  notice  of  the 
filing  of  the  undertaking. 

[4]  Notwithstanding  the  great  number  of 
authorities  wblch  require  the  service  of  a 
notice  of  aroeal  in  the  Justice's  court  and 
the  filing  of  a  valid  imdertakipg  in  support 
thereof,  respradents  argue  ttiat  all  these 
matters  were  waived  by  petitioner's  motion  to 
set  the  cause  t<a  trial  before  the  superior 
court,  which  it  was  claimed  was  made  within 
30  days  from  the  entry  of  the  judgment  In 
the  Justice's  court  The  record,  howevw, 
does  not  support  reapondents'  argnmeoL  A 
notice  was  filed  on  July  21, 1920,  the  thlrUetb 
day  aftor  tbe  entry  of  Judgmoit  In  the  Jus- 
tice's court  that  on  a  future  day  the  plaintiff 
in  said  action  would  move  the  superior  court 
to  set  said  cause  for  trial.  It  does  not  ap- 
pear when  this  motion  was  made,  but  tliere 
is  sufficient  in  the  record  to  show  that  It 
could  not  possibly  have  been  made  within 
the  30-day  period.  No  authorities  are  cited 
to  the  point  that  service  of  notice  of  appeal 
or  the  filing  of  a  sufficient  undertaking  may 
be  waived  merely  by  the  filing  of  a  notice  of 
motion  to  set  a  cause  for  trial.  And  even 
though  it  could  be  treated  as  a  walv«  of 
the  failure  to  serve  notice  of  appeal,  it  cannot 
excuse  the  failure  to  file  a  valid  undertaklns 
within  the  time  required. 

Let  tbe  writ  issue  as  prayed. 

We  concur:  LANODON,  P.  J.;  BRIT- 
TAIN,  J. 


STEVENS  V.  SOUTHERN  PAO.  LAND  CO. 
(Civ.  3224.) 

(District  Court  of  Appeal*  Second  District, 
DiviBioD  2,  California.  Dec  24. 1920.  Hear- 
ing Denied  by  Supreme  Court  Feb.  21, 1St£l.) 

1.  Public  lands  «=>35(l)~Rlahts  tbraaift 
homestead  entry  oaa  vest  only  In  laads  aali- 
Jeot  to  dlsposltloN. 

Before  any  risfats  can  vest  through  a  home- 
stead entry,  the  goTemment  land  soaght  to  be 
thus  acquired  must  be  sabject  to  disposition 
under  tbe  homestead  laws. 

2.  Pnblle  laads  «s»20— Land  held  net  open  te 
settlement  at  time  party  olalmsd  hemestaMI 
tights  were  vested. 

In  a  proceeding  to  establish  a  trust  under 
a  claim  of  homestead  rights  in  public  lands, 
hehft,  that  the  land  was  a  part  of  that  Indnded 
in  the  federal  act  creating  the  tlmiley  Coouais- 
tiion  (section  3),  and  was  in  reserve  under 
executive  order  of  Hay  16,  1970,  and  was  not 
restored  to  the  public  domain  by  said  commis- 
sion's order  of  December  29,  1891,  so  that 
plaintiff  acquired  no  homestead  r^^  therein. 


ttsVor  other  cbim  im  umo  topic  sad  KET-NUMBBA  In  aU  KtyNilmberAd  Dlswits  and  IbAcbm 
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Appeal  from  Superior  Court. 
County;  Hugh  H.  Craig,  Judge. 

Suit  by  Buell  y.  Stevens  against  the 
Southern  Pacific  Land  Comi>any.  Judgment 
for  the  defendant,  and  ^Intiffl  appeals. 
Affirmed. 

J.  0.  Needham  and  L.  Li  Dennett,  both 
ot  Modesto,  for  appellant 

Frank  Thunen,  of  San  Francisco,  for 
reqiondent. 

WELLBB,  J.  Plaintiff  Instituted  salt  In 
the  superior  court  of  Riverside  county 
seeking  to  have  It  decreed  that  certain 
lands  iQ  that  county  which  had  beep  pat- 
ented to  the  defendant  by  the  United  States 
were  held  In  trust  for  plaintiff,  by  reason  of 
Irregularities  In  the  actions  of  government 
officials  through  which  the  pat^its  were 
Issued. 

Chronologically,  the  events  which  enter 
into  the  history  of  the  land  In  ooDtrorwsy 
transpired  in  the  following  order: 

On  May  15,  1S76,  by  executive  order, 
certain  lands  (Including  the  lands  In  con- 
troversy) were  set  apart  for  the  use  and 
benefit  of  .the  Mission  Indians.  An  act  of 
Congress  approved  January  12,  1891  (26 
Stat.  712),  provided  for  the  appointment  ot 
a  comraiseloD  of  three  peracms  to  select  a 
reservation  for  each  band  or  village  of  the 
Mission  Indiana  residing  in  the  state  of 
Callfomla.  the  selection  to  include,  as  far 
as  practicable,  the  lands  and  villages  which 
had  been  actually  occupied  by  the  Indians. 
The  commls^on  submitted  Its  report  to  the 
Secretary  of  the  Interior  on  December 
1891,  and,  among  other  things,  recommend- 
ed that  the  land  here  in  oontroveray  should 
t>e  restored  to  the  public  domain.  On  De~ 
cember  28.  1891,  the  report  of  the  Smiley 
Commission  was  approved  by  an  order  read- 
ing as  follows: 

"Executive  ManBion,  December  29tb,  1891. 
The  report  of  the  Mission  Indian  CommisBlon, 
appointed  under  the  act  of  JanuaT?  12.  1891 
(26  Stat.  712),  is  hereby  approved,  except  so 
much  thereof  as  relates  to  the  purchase  of  lands 
from  and  exchange  ot  lands  with  private  In- 
dividuals, which  is  also  approved  subject  to 
the  condition  that  Congress  shnll  anlhorize  the 
same.  All  of  the  lands  mentioned  In  said  report 
are  hereby  ^thdrawn  from  settlement  and  en- 
trj  until  palents  shall  have  been  issued  for  said 
selected  reservations,  and  until  the  recommen- 
dations of  said  Commission  shall  be  fully  exe- 
cuted, and,  by  the  proclamation  of  the  Presi- 
dent of  the  United  States,  the  lands  or  any 
part  thereof  shall  be  restored  to  the  public  do- 
main. Benj.  Harrison.  Department  of  the  In- 
terior, Washington.  D.  C,  December  2!(th.  181*1. 
Under  the  act  of  CongresH  as  provided.  Ap- 
proved:   John  W.  Noble,  Secretary." 

No  proclamation  has  ever  been  made 
restoring  any  of  the  lands  to  public  entry. 

In  a  letter  of  date  Fobniary  17,  1911, 
addressed  to  tbe  Commissioner  ot  the  Gen- 


eral Land  Office,  the  Commissioner  of 
Indian  Affairs  expressed  the  opinion  that 
the  lands  described  In  the  complaint  had 
been  restored  to  the  public  domain,  and 
on  April  1,  1911,  the  register  and  receiver 
of  the  United  States  land  office  at  Los  An- 
geles, Cai.,  were  directed  to  note  upon  their 
records  that  the  land  was  subject  to  dispo- 
sition in  accordance  with  the  prorlsiona,  of 
the  law  relating  to  public  lands. 

On  April  24,  1911.  the  plaintiff,  being  in 
all  respects  Qualified  to  acquire  public 
land,  made  a  homestead  application  to  tbe 
register  and  receiver  of  the  United  States 
land  office  at  Los  Angeles  for  the  N.  W.  ^ 
of  Sec.  24,  T.  6  B.,  B.  7  E.,  S.  B.  M.,  being 
a  part  of  the  land  described  in  tlie  recom- 
mendation of  tbe  Smiley  Commission  for 
restoration  to  the  public  domain.  After 
complying  with  all  the  prerequisite  det^, 
plaintiff  entered  Into  the  possession  of  the 
land,  and  proceeded  to  cultivate  and  Im- 
prove it  as  required  by  law-  .  i 

April  26,  1911,  the  Secretary  of  the  In- 
terior ordered  tbe  land  withdrawn  from 
entry,  and,  on  Hay  2,  1911.  the  Commis- 
sioner of  the  General  Land  Office  notified 
tbe  register  and  receiver  at  Los  Angeles  by 
telegram  that  the  land  was  reserved  from 
pubUo  entry.  By  order  dated  June  15,  1911. 
the  D^Kirtmtmt  of  the  Interior  suspended 
the  oitry  of  plaintiff,  pending  a  detennina- 
tlon  as  to  whether  the  land  was  subject  to 
bomeetead  entry  by  plaintiff,  which  was 
fallowed  by  an  order  from  the  Commission- 
er of  the  General  Land  Office  on  July  6, 
1911,  canceling  plaiatUTs  entry.  Plaintiff 
appealed  from  the  actton  a£  ttie  Ooieral 
Land  Office,  and,  after  a  bearing,  the  Sec- 
retary of  the  Interior  affirmed  the  decision. 

On  December  11.  1014,  a  patent  was  is- 
sued  by  the  United  States  conveying  to  tbo 
defendant  the  land  dalmed  1^  plaintiff. 
This  cottTeyanes  was  made  In  exdiange  for 
certain  odd^numbered  sections  which  had 
theretofore  been  patented  to  the  Southern 
Pacific  Eallway  Company  as  part  of  the 
general  grant  to  that  company  by  Qie  act  of 
March  S,  1871.  The  complaint  alleges  that 
the  sections  surrendered  had  been  occupied 
by  the  Mission  Indians  from  'Hme  immemo- 
rial as  a  home,  and  that  therefore  the  rail- 
road company  obtained  by  the  patent  the 
bare  legal  title,  to  be  held  In  trust  for  the 
Indians,  and  tbe  consideration  given  the 
company  for  the  land  iuTOlved  in  this  litiga- 
tion was  valueless. 

Defendant  demurred  to  the  complaint  on 
the  general  grounds,  and  at  the  same  time 
gave  notice  of  motion  for  judgment  on  the 
pleadings.  When  the  demurrer  and  motion 
were  argiied,  copies  of  all  the  proceedings 
affecting  the  title  to  the  land  in  question 
were  presented  and  considered  by  the  court. 
In  due  time  the  demurrer  was  sustained, 
and  10  days'  time  given  plaintiff  to  amende 
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In  deltenlt  of  which  the  motion  for  Judgment 
was  granted,  and  the  judgment  enteredi 
from  which  this  appeal  is  taken. 

It  Is  conceded  that  appellant  must  succeed 
by  the  strength  of  hia  own  title;  and  unless 
he  can  show  title  In  himself  he  cannot  avail 
himself  of  any  defect  In  defendant's  title  to 
the  property. 

[1]  Before  any  rights  can  vest  through  a 
homestead  entry,  the  land  sought  to  be  thus 
acqaired  must  be  subject  to  disposition  un- 
der the  laws  applicable  to  such  proceedings. 
Plaintifr  recognizes  this  principle,  and  seeks 
to  show  that  the  land  entered  by  him  was 
restored  to  public  purchase  by  the  approval 
of  the  report  of  the  Smiley  Commission. 
Such,  In  fact,  is  the  sole  basis  of  bis  con- 
tention; for,  if  the  land  was  not  restored  to 
the  public  domain  by  the  order  of  Decem- 
ber 20, 1891,  it  was  still  in  reserve  nnder  the 
executive  order  of  May  15,  1876,  The  con- 
troversy, therefore,  must  be  resolved  by  a 
construction  of.  the  order  approving  the 
SmUey  Commission  report. 

[2]  Reverting  to  this  order,  it  will  be  not- 
ed that  It  provides  that  "all  the  lands  men- 
tioned In  this  report  are  hereby  withdrawn 
from  settlement  and  entry."  The  land 
claimed  by  the  plaintlfT  was  mentioned  in 
the  r^>ort,  and  conseqnently  is  included  In 
the  expressitm  "all  the  lands."  The  order 
certainly  could  not  have  been  intended  to 
mean  that  only  lands  to  be  set  apart  for 
the  Indians  were  withdrawn,  because  It  was 
the  parpose  of  the  Commission  to  provide . 
a  permanent  reaervatlDn  for  their  use ;  and 
it  was  not  contemplated  that  their  lands 
should  ever  be  thrown  open  to  settlement 
or  entry.  The  withdrawal  covered  lands 
which  had  been  selected  pursuant  to  the 
provisions  of  section  3  of  the  act  creating 
the  Smiley  Commission,  and  was  to  remain 
effective  until  patents  had  been  issued  in 
conformity  widi  tba  Commission's  recom- 
mendations. l!he  pamgraph  of  the  execu- 
tive order  above  quoted  Indicates  the  Inten- 
tiw  to  hold  In  reserve  all  of  fbB  lands  de- 
scribed In  the  rq>ort  of  the  Commlssloa  un- 
til sudi  time  as  adequate  provision  had 
been  made  for  the  accommodation  of  the  In- 
diana and  the  President  Satisfied  that  any 
part  of  the  land  was  no  longer  necessary  for 
that  pnrpoae.  Snbseqoent  proceedings  don- 
onstrate  the  wisdom .  of  this  action;  for 
some  of  the  lands  allotted  to  the  Indians 
were  within  the  limits  of  the  railroad  grant* 
and,  in  accordance  with  sectlmi  S  of  the 
act,  tile  railroad  company  selected  the  lands 
recommended  for  restoration  by  the  Smiley 
Commission  in  lieu  of  the  portion  of  its 
grant  set  apart  by  the  CommlBslon  for  the 
Indian  reeervaticHi.  The  Comudsstoner  of 
Indian  Affairs  erred  in  the  condusiou  ex- 
pressed In  his  letter  of  February  17,  1911, 
to  the  Conmalssloner  of  the  General  l4Uid 
Office  that  the  approval  of  the  report  of 


the  Smiley  CommlsBlon  carried  wltii  It  the 
recommendations  of  the  Commission  regard- 
ing restoration.  This  erroneous  opinion  was 
adopted  by  the  General  Land  Office,  and  the 
officers  at  Los  Angeles  notified  to  note  the 
land  as  available  for  public  entry.  On  fur- 
ther consideration,  however,  the  Commis- 
sioner of  the  General  land  Office  decided 
that  the  conclusion  was  unantiiorlzed,  and 
ordered  plaintiff's  entry  canceled.  On  ap- 
peal to  the  ^cretary  of  the  Interior  this 
action  was  upheld.  We  entertain  no  doubt 
that  the  later  decision  was  correct,  and 
that  the'  cancellation  of  lAalntUC's  entry 
was  Justified. 

Plaintiff  attadEs  the  proceedings  by  whlcti 
defendant  acquired  title  to  the  premises; 
but,  as  we  have  seen,  he  shows  no  title  in 
himself,  and  hence  is  in  no  position  to  de- 
feat defendant's  claim  to  the  property. 

Judgment  afltoned. 

We  concur:   FINLATSON,  P.  J.;  THOU- 

AS,  J. 


STEVENS  V.  SOUTHERN  PAC.  LAND  CO. 
(CW.  8225.) 

(Diatriet  Court  (rf  Appeal,  Second  District 
Division  2,  California.  Dec  24, 1920.  Bear- 
ing Denied  by  Supreme  Court  Feb.  21,  1921.) 

Appeal  from  Superior  Court,  lUverside  Coun- 
ty; Hugh  H.  Craig,  Judge. 

Suit  by  Frank  W.  Stevens  against  the  SonOi- 
ern  Pacific  Lead  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed, 

J.  C.  Needbam  and  L.  I*  Dennett,  botii  of 
Modesto,  for  appellant 

Frank  Tfaunen,  of  San  Fnmdsco,  for  respMid- 
ent. 

PER  CURIAM.  The  facts  In  this  proceeding 
are  in  all  material  respects  the  same  as  in  the 
matter  of  Buell  V.  Stevens  v.  Southern  Pacific 
Land  Co.  (Civil  No.  8224)  195  Pae.  712,  tbia 
day  decided.  For  the  reasons  tbere  given,  the 
Judgment  is  affirmed. 


BEGG8  V.  SOUTHERN  PAC.  LAND  CO. 

(Civ.  3226.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.  Dea  24, 1920.  Hear- 
ing  Denied  by  Supreme  Court  Feb.  21, 1921.) 

Appeal  from  Superior  Court,  XUverside  Coun- 
ty; Hugh  H.  Oraig,  Judge. 

Suit  by  Mary  V.  Beggs  against  the  Bontherki 
Pacific  Land  Company.  Judgment  (or  the  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

J.  C.  Needbam  and  L  L.  Dennett,  both  of 
Hodeato,  for  appellant 

Frank  Thonen,  of  San  Francisco,  for  respond- 
ent 
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PEE  CURIAM.  The,  facts  in  this  proceed- 
ing are  fai  aU  material  respects  the  same  aa  in 
the  matter  of  BueU  V.  SteTcns  v.  Southern 
Pacific  Land  Co.  (CIvU  No.  3224)  195  Pac  712, 
this  da;  decided.  For  the  reasons  there  given, 
the  Jndgment  iz  aflrmed. 


HELPLING  V.  HELPLINO.    (CIV.  3651.) 

(District  Court  of  Appeal,  First  District,  EH- 
TisioD  1,  California.  Dec.  29,  1920.  Hear- 
iog  Denied  hy  Supreme  Conrt  Feb.  24, 1921.) 

I.  Dlvarat  «B>I72— JiiinaBt  far  wlfa  la  kar 
aetlaa  far  aapai^*  nalataaaaoa  rat  Jadloata 
!■  Iimbui#a  ubM^aaat  aetlaa  far  divarae. 

Judgment  for  plaintiff  irife  In  her  action  for 
■qiarate  maintenance  nnder  dr.  Code,  |  187, 
inrolrlng  conaeot  elements  aa  to  the  amonnt 
and  duration  of  the  separate  maintenance,  held 
res  judicata  as  to  defendant  husband's  subse- 
quent action  for  divorce,  predicated  on  facts 
in  existence  prior  to  the  entry  of  the  former 
judgment,  some  of  which  were  pleaded,  and 
aH  of  which  were  pleadable  \tr  him  fa  aoeh 
former  action. 

Z  Jadgment  ^526— Remarks  of  ]a4g«  dar- 
ing ease  become  no  part  of  Jadgment. 

The  remarks  of  a  trial  judge  made  during 
the  progress  of  the  case,  even  though  they 
amount  to  pTing  his  reasons  for  his  dedsion, 
become  no  part  of  the  judgment,  and  cannot 
be  held  to  CMitrid  or  alter  ite  labtUnce  and 
effecL 

Appeal  from  Saperlor  Ccrart,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  for  divorce  by  Osmond  T.  HelpUi^ 
against  Margaret  J.  Belpling.  From  Judg- 
meat  dlsmlsslDf  the  action,  plaintiff  amwala. 
Affirmed.  . 

J.  L.  Vlaatag,  R.  J.  Gardner,  and  O.  T. 
Helpling,  all  of  Los  Angeles  (Wm.  T.  Helms, 
of  Loa  Angeles,  of  counsel),  for  appellant 

O.  T.  Helpllng,  of  Los  Angeles,  in  pro.  per. 

Schweitzer  it  Button  and  Kyle  Z.  Grain- 
ger, all  of  Los  Angeles,  tor  respondent 

RIOHAKDS,  J.  This  Is  an  appeal  by  the 
plaintiff  from  a  Judgment  In  the  defendant's 
favor  in  an  action  for  divorce,  dismissing 
said  action;  the  defendant's  special  plea  of 
res  adjudlcata  being  sustained  by  the  trial 
court.  The  facts  of  the  case  are  undisputed 
and  are  briefly  these: 

The  parties  to  this  action  intermarried  on 
April  26,  1898.  On  September  26,  1917,  the 
plaiotifTs  wife,  who  Is  the  defaidant  in  the 
present  action,  commenced  en  action  in  the 
roperlor  conrt  of  the  state  of  California,  in 
and  for  the  county  of  Los  Angeles,  against 
her  husband  for  separate  maintenance,  and 
In  her  complaint  therein  set  forth  several  al- 
leged causes  of  action  for  divorce,  accusing 


the  defendant  therein  of  fBlIure  to  provide, 
of  extreme  cruelty  and  of  adultery.  The 
defendant  in  that  actitm  appeared  and  an- 
swered, speciflcally  denying  each  and  all  of 
the  averments  of  said  complaint  and  In  ad- 
dition thereto  alleging  by  way  of  further 
and  separate  defense  certain  asserted  de- 
llnguencles  on  the  part  of  the  platatUT,  as 
tending  to  show  cruelty  on  her  part  and  aa 
tending  to  justify  whatever  acts  the  said 
defendant  was  alleged  to  have  committed  In 
the  way  of  nonsupport  That  cause  went  to 
trial  upon  the  Issues  presented  by  the  de- 
tailed averments,  denials  and  recrlminatlona 
of  the  parties.  Evidence  pro  and  con  was 
taken,  and  at  the  conclusion  of  the  trial  the 
court  called  the  counsel  for  the  respective 
parties  Into  his  chambers  in  an  apparent  ef- 
fort to  arrive  at  an  amount  for  which  a  Judg- 
ment should  be  entered  in  favor  of  the  plain- 
tiff npon.  her  demand  for  separate  malntC' 
nance.  There  was  some  discussion  in  rela- 
tion to  the  sufficiency  the  evidence  to  sus- 
tain certain  averments  of  the  plaintiff's 
complaint  particularly  with  respect  to  his 
alleged  wrongful  relations  with  another 
woman.  The  trial  Judge  suggested  that  the 
parties  should  consent  to  an  allowance  of 
$50  a  month  to  be  paid  to  the  plaintiff  for  a 
period  of  two  years,  and  upon  the  respective 
counsel  signifying  their  willingness  to  accept 
that  amount  as  a  basis  for  the  judgment  they 
returned  to  court  whereupon  the  conrt  or- 
dered, and  there  was  presently  entered,  the 
following  Judgm^t: 

"The  above-entitled  cause  came  on  retularly 
to  be  heard  on  the  22d  and  23d  days  of  May, 
1918,  both  parties  being  in  court  represented 
by  their  respective  counsel.  •  •  *  Evidence 
is  taken.  The  court  calls  counsel  for  the  re- 
spective parties  into  his  chambers;  whereupon 
both  parties  consent,  and  in  open  court  stipu- 
late, that  plaintiff  shall  have  a  judgment  against 
the  defandant  in  foU  settlement  of  all  matters 
of  anpport  and  property  the  sum  of  $50  per 
month  for  a  period  of  24  months,  and  no  more. 
Both  plaintiff  and  defendant  are  in  open  court 
and  each  personally  consents  to  such  a  judg- 
ment, and  that  the  defendant  pay  to  plaintiff, 
for  and  on  account  of  her  attorney  fees,  the 
sum  of  $50.  Wherefore  it  is  ordered,  adjudged, 
and  decreed  that  the  defendant  pay  the  plaintiff 
the  sum  of  $50  as  attorney  fees,  and  the  sum 
of  $50  per  month  for  24  months  commencing 
Jime  1,  1918,  and  that  each  party  pay  his  and 
her  respective  costs.  Done  in  open  court  this 
4th  day  of  June,  191S." 

In  ordering  and  entering  the  foregoing 
Judgment  no  findings  were  made,  nor  was 
any  objection  made  by  either  of  the  parties 
to  said  Judgment  upon  that  grotmd,  nor  was 
any  appeal  (taken  thereft'om.  Thweaftw, 
and  on  June  8,  1918,  the  present  action  for 
divorce  was  commenced  by  the  plaintiff,  who, 
as  we  have  seem,  was  the  defendant  In  said 
former  action. 

The  complaint  in  this  action  was  based  up- 
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on  the  charge  of  extreme  cruel^,  and  pro- 1 
ceeded  to  .set  forth  as  the  probative  facts : 
supporting  said  charge  much  of  the  same  1 
matter  which  was  embraced  In  the  affiima- ; 
tlTe  defense  set  forth  In  the  defendant's  an- 
swCT  In  the  former  acUcm.  Other  matters  of 
the  same  general  nature  were  added,  all  of 
which,  however,  were  alleged  to  have  oc- 
curred prior  to  the  commencement  of  said 
formOT  action.  The  defendant  In  this  case 
presoitly  filed  her  answer,  denying  specifical- 
ly the  averments  of  the  plalntllTs  complaint, 
and  then  proceeding  to  set  forth  as  a  fur- 
ther and  separate  defense  and  plea  In  bar 
the  foregoing  facts  with  reference  to  said  for- 
mer action  and  to  the  Judgment  rendered 
and  entered  therein,  and  Uiat  such  Judgment 
had  become  final.  Upon  the  trial  of  the  in- 
'stant  case  the  matter  was  first  heard  upon 
tlie  defendant's  plea  bar,  in  support  of 
which  ttiere  was  presented  the  .Jndgm^t  roll 
In  saUl  former  action ;  and  In  addition  there- 
to the  trial  court  further  permitted  the  In- 
troduction In  evidence  of  the  remarks  of  the 
trial  Judge  in  said  action  made  tn  chambers 
Just  prior  to  the  entry  of  the  Judgment  there- 
in. ITptm  the  submission  of  this  particular 
matter  to  the  court  upon'  the  evidence  thus 
presented  the  court  found  and  decided  Qiat 
the  Judgment  In  aaid  former  action  was  a 
bar  to  the  further  itrosecutlon  of  this  action, 
and  having  so  found,  entered  a  Judgment  of 
dismissal.  It  Is  from  that  Judgment  that 
this  appeal  has  been  taken;  and  the  sole 
question  presented  np<»i  said  appeal  is  as  to 
whether  said  former  Judgment  in  said  ac- 
tion for  separate  maintomnce,  considering 
the  circumstances  under  whlcb  it  was  en- 
tered, ctmstltutea  a  bar  to  the  maintenance 
at  this  action  for  divorce,  based  as  it  Is 
upon  avemteats  of  matters  of  fact  existing 
prior  to  the  date  of  the  entry  of  said  former 
Judgment  and  to  some  extent  at  least  made  a 
IMirt  of  the  pleadings  and  is  su'di  therein. 

The  appellant  herehi  contends  that  sold 
former  Judgment  was  a  Judgment  by  consent, 
and  hence  could  not  be  available  to  the  de- 
fendant herein  as  a  bar  to  the  present  ac- 
tion. In^pport  of  tbla  contratiffli  the  ap- 
peUscnt  urges  the  admitted  fftcts  that  tbe 
trial  Judge  in  said  former  acti<m  at  the  coa- 
clvOoD  of  tho  trial  ther^  called  coimsel  for 
the  reQ>ectlve  parties  Into  his  chambers,  and 
there  made  certain  remarks,  wherein  be  indi- 
cated some  doubt  as  to  whether  tbe  plaln- 
ttfTs  case  bad  been  folly  made  out  as  to  her 
diarge  of  cruelty,  and  that  as  to  the  aver- 
ments of  her  complaint  accusing  her  hus- 
band of  wrongful  relatifHos  with  another  wo- 
man, these  had  not  beea  sufflciratly  proven. 
The  appellant  argues  from  these  facts  that 
the  Issues  raised  In  said  former  action  had 
never  in  fiact  been  determined,  ai^  that  the 
judgmoit  which  tbe  court  rendered  therein 
was  merely  a  comprmnise  Judgmmt  imsup- 
pwted  by  anything  else  than  the  agreement 
of  the  parties  made  In  adopting  the  sugges- 


itlon  of  the  court, -and  without  any  finding 
:  on  the  part  of  the  latter  as  to  the  merits  of 
I  the  case. 

,  Ell  We  are  unable  upon  the  record  before 
us  to  sustain  this  contentkm.  Tfae'actloo  in 
which  said  former  Judgment  was  entered 
was  an  action  instituted  under  tb»  provlstois 
of  section  137  of  the  Civil  Code  which,  at 
the  time  of  the  Institution  of  said  action, 
read  as  follows: 

"When  the  husband  willfully  deserts  the 
wife  or  when  the  husband  willfully  (ails  to  pro- 
vide for  the  wife  or  when  the  wife  has  any 
cause  of  action  for  divorce  as  provided  in  sec- 
tion ninety-two  of  this  Code,  she  may,  with- 
out applying  for  a  divorce,  maintain  in  the  bu- 
perior  court  an  action  against  him  for  perma- 
nent support  and  maintenance  of  herself  or 
of  herself  and  children." 

It  was  essential  to  the  maintenance  of  said 
action  under  said  section  of  tbe  Civil  Code 
that  the  plaintiff  should  have  alleged  facts 
showing  willful  desertion  or  willful  failure  to 
provide  on  the  part  of  her  sold  husband,  or 
showing  the  jaxistenoe  of  any  other  ot  the 
causes  for  divorce  specified  in  section  02  of 
the  Olvll  Code;  and  it  was  further  necessary 
In  order  to  entitle  her  to  a  Judgment  tor 
separate  maintenance  that  she  should  estab- 
lish by  proof  her  averments  in  the  above  re- 
gard. These  averments  on  her  part  ten- 
dered Issues  which  the  defendant,  her  hus- 
band, was  bound  to  meet  with  denials  on 
his  part,  or  with  spedal  averments  of  facts 
in  the  nature  of  recrimination  which  would 
c<mBtitute  a  bar  under  section  122  ol  the  Civ- 
il Code.  The  defendant  In  OuX  action  em- 
braced In  his  answer  both  forms  of  defense, 
and  by  way  of  recrimination  undertook  to 
set  forth  substantially  the  same  facts  as 
those  upon  which  he  now  relies  to  sustain  Us 
action  tot  divorce.  The  cause  came  oa.  to 
trial  upon  the  issues  thus  presented,  and 
said  trial  was  concluded  so  far  aa  the  testi- 
mony in  fbe  case  was  ooneemed  at  tbB  time 
when  the  trial  Judge  called  the  counsel  for 
the  respective  parties  into  ctmsultation  aa  to 
the  amount  ftir  which  Judgment  should  be 
rendered  upon  the  plaintiff's  demand  for 
separate  maintenance  Having  agreed  with 
counsel  as  to  what  that  amount  should  be, 
and  as  to  the  time  during  which  It  should 
be  paid,  tbe  court  proceeded  to  render  Its 
Judgment '  In  the  plalutUTB  favor  for  the 
agreed  sum.  No  findings  at  &ct  wwe  made, 
but  since  no  appeal  was  token  from  said 
Judgment,  and  since  the  same  has  become 
ilnal,  we  are  bound  to  assume  In  support  of 
said  Judgment  tlmt  the  court  rendering  the 
same  found  in  the  pUintUTs  &vor  upon 
every  Issue  necessary  to  be  determined  In 
order  to  support  said  Judgment,  and  found 
against  the  defendant  upon  every  such  is- 
sue, and  hence  necees&rUy  upon  the  Issues 
presented  by  him  in  tliat  affirmative  portion 
of  his  answer  wherein  he  pleaded  by  way  of 
recrimination  facts  In  bar  of  the  plaintiff's 
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asBeited  enmnds  ft>r  divorce.  This  being  bo, 
we  can  pereetTe  no  dlfl erence  between  thla 
case  and  a  cue  irtierelB  upon  similar  plead- 
ings, trat  without  any  coUCeraocs  or  agree- 
ment betweoi  tbe  partiea  as  to  Oie  amount 
of  tbe  Judgment  to  be  xendmd,  tbe  trial 
court  bad  upheld  the  plalntUTs  cause  of  ac- 
tion tor  s^tarate  malnteoance.  .  In  such  a 
case  It  would  seat  to  be  b^ond.  queBtion 
that  such  a  Judgment  wonld  be  a  bar  to  a 
latw  action  tot  4lTorce  Instituted  by  the  de- 
fmdant  ttaer^  and  predicated  npou  facts  In 
existence  prior  to  tbe  entry  of  said  fanner 
Jodjpaaatt,  smne  of  wblcb  were  pleaded,  and 
all  of  wblCb  wore  pleadable  by  Mm  In  said 
former  action. 

Tbe  case  of  Oreur  t.  Oreo-,  142  CaL  SIS, 
77  Pac  1106,  la  similar  In  certain  <a  Its  fea- 
tures to  thecase  at  bar.  The  plalntUt  in  that 
case  hnraght  an  action  tor  divorce  upon  tbe 
ground  of  desertiou.  The  defoidant  pleaded 
by  way  of  abatement  a  judgment  wblcb  bad 
been  rendered  In  a  fmmer  action  between 
tbe  same  parties  wherein  the  plaintiff  had 
Bouglit  to  recover  permanent  ailm<»)y,  alleg- 
ing as  a  basis  for  said  acUon  desertion  on 
the  part  of  tbe  defendant.  In  both  actions 
tbere  was  also  Involved  tbe  anestlon  of  the 
validity  of  a  deed  to  certain  of  fiie  defend- 
ant's separate  property  wblcb  the  pUilntUf 
alleged  the  defendant  to  have  made  for  the 
purpose  of  prevraUing  said  prcqperty  from 
being  subjected  to  a  Hea  tot  tbe  plaintiff's 
support  and  maintenance.  In  said  former  ac- 
tion tbe  court  found  against  tbe  plaintiff 
upon  the  Issue  of  desertion,  and  hence  also 
found  that  tbe  plaintiff  was  not  entitled  to 
recover  penminent  alimony.  The  court  also 
fbund  that  since  the  defendant  had  not  de^ 
serted  plalntlfl,  she  conld  not  In  said  action 
question  bis  right  to  dispose  of  his  sepa- 
rate property,  and  bence  found  In  favor  of 
Ibe  defendant  also  apon  that  issue.  In  tbe 
second  action  tbe  trUU  court  found  against 
the  defendant  upon  bis  plea  In  bar,  but  up- 
on appeal  the  Supreme  Court  reversed  this 
flndbig,  holding  that  the  Jndgmoit  in  the 
former  action  for  permanent  maintenance 
was  a  bar  to  the  maintenance  of  tbe  second 
salt. 

In  so  bidding  the  Suprenw  Court  cited  with 
approval  the  case  of  iSUXee  v.  BdUIler,  150 
Moss,  lU,  22  N.  E.  766,  In  which  an  adverse 
JodgmoDt  In  favor  of  tbe  wite  in  an  action 
for  ssparate  malataianee  while  living  apart 
from  her  husband  for  Jasti0able  grounds, 
was  held  to  be  a  bar  to  a  sabseqnait  suit  by 
tits  husband  for  divorce  m.  tbe  ground  of  the 
alleged  desertion  of  the  wife.  In  tbe  Es- 
tate of  Bell,  153  Gal.  333,  96  Pac.  376,  tbe 
Supreme  Court  declared  the  rule  to  be  as  fol- 
lows: 

"An  adjadic^en  Is  final  and  e<mclu8ive  not 
nly  as  to  the  matter  actually  determined,  but 
oa  to  every  othez  matter  which  the  vtttiea 
might  bave  litigated  and  have  bad  dedded  as 


inddSBt  to,  or  eBsentlallr  connected  with,  the 
subject-matter  of  the  litigation,  and  every 
matter  comius  within  the  legitimate  purview  of 
the  original  action,  both  in  respect  to  matters 
of  claim  and  defense"— citing  Harris  t.  Harris, 
86  Barb.  (N.  Y.)  88;  Gray  v.  Daugberty,  28 
Cal.  266. 

See,  also,  Sulsun  Lumber  Co.  v.  Fairfield 
School  Dist.,  19  CaL  App.  587,  127  Pac.  349, 
and  cases  dted. 

[21  The  appellant's  contoitlon  that  the  for- 
mer Judgment  between  the  parties  hereto  did 
not  render  matters  involved  therein  res  ad- 
judicate, for  the  reason  that  it  was  a  con- 
sent Judgment,  Is  not  borne  out  to  tbe  extent 
claimed  by  the  appellant;  for  while  it  ap- 
pears that  the  trial  Judge,  In  an  inft}rmal  In- 
terview wltb  tbe  parties,  gave  expression  to 
some  doubts  as  to  the  snfBdency  of  the  (evi- 
dence In  tbe  case,  tbese  doubts  were  not  car- 
ried Into  tbe  formal  Judgment,  and  it  has  been 
repeatedly  held  that  the  remarks  at  a  trial 
Judge  made  during  the  progress  of  the  case, 
even  though  tbey  amount  to  the  giving  of  his 
reas<ms  for  his  dedsitm,  become  no  part  of 
the  Judgment,  and  cannot  be  held  to  control  or 
alter  Its  substance  and  efBect  So  far  as 
the  record  herein  discloses;  the  only  matter 
embracei  In  said  Judgment,  to  whiidi  it  was 
si^gested  that  the  parties  give  their  consent, 
was  that  at  the  amount  and  duration  of  tbe 
separate  maintenance  to  be  allowed  the  plain- 
tiff therein.  As  to  all  oOwr  matters  Involved 
in  the  case  tbe  Judgment  became  res  adjudi- 
cate, and  hence  properly  reeled  upon  1^  die 
resptmdent  herein  to  'defeat  the  present  ac- 
tion. . 

Jndgmrat  affirmed. 

We  concur:  SEAWELL,  Presiding  Justice 
pro  tem.;  EEBBIQAN,  J. 


ELLIOTT  V.  BAILEY  et  al.    (CIV.  No.  3649.) 

(IMstrict  Court  of  Appeal,  First  District,  Di- 
vision 1.   California.  Dec.  2a  1920.) 

Joist  advestsrtt  «98— Evldsnes  held  to  sss- 
taln  findlsgs  that  promoters  were  lliMe  en 
agreement  for  services  and  advances. 

Id  an  action  for  services  rendered  and  ad- 
vances made  to  the  promoters  of  a  nuning  ven- 
ture, evidence  held  to  sustain  findings  that  tbe 
agreement  was  with  defendants  individually, 
before  formation  of  a  mines  company  by  de- 
fendants, and  that  plaintiff  was  to  be  paid 
whenever  defendants  received  enoagfa  money 
from  tile  promotion  of  the  enterprise,  and  tbxt 
they  had  received  such  fends  as  amounted  to 
such  fulfillment  of  the  conditions  as  to  render 
tbem  liable  to  pay  plaintiff. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  I*.  H.  Valcutine,  Judge. 
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Actbm  by  Aloander  T.  Elliott  against 
James  H.  Ball^  and  otbera.  From  ^dg- 
ment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Theodore  Stensland,  of  San  Dle^  tor  ap* 
pellants. 

Charles  P.  Hney,  of  Los  Angdes,  for  re- 

Bpondent. 

KICHARDS,  J.  This  Is  an  appeal  frmn  a 
jud^ent  in  favor  of  the  plaintiff  in  an  ac- 
tion brought  by  the  plaintiff  on  his  own  be- 
half and  also  as  the  assignee  of  certain  other 
parties  to  recover  certain  sums  of  money  al- 
leged to  be  due  for  services  rendered  and  ad- 
vances made. 

The  facts  were  substantially  these:  The 
defoadants,  who  were  copartners  in  a  real 
estate  business,  which  included,  among  other 
activities,  the  promotion  of  mining  enterpris- 
es, undertook  to  promote  the  development  of 
certain  mining  claims  lying  in  the  vicinity  of 
Las  Vegas,  Nev.  These  mining  claims  bad 
been  located  by  a  number  of  persons,  among 
whom  were  J.  K.  Mildebrandt  and  H.  F. 
Christie.  The  plans  of  the  defendants  con- 
templated the  formation  of  some  sort  of  or- 
ganization to  exploit  these  claims.  Prior  to 
the  formatl<Hi  of  this  organization,  and  In  a 
sense  essential  to  Its  saccessfol  operation,  It 
was  neceuary  to  have  certain  assays  made 
of  the  ores  and  minerals  of  these  claims. 
The  plaintiff,  Alexander  T.  Elliott,  .was  a  pro- 
fessor of  diemiatry,  and  as  such  was  an  ex- 
pert analytical  and  lAemical  assayer  of  ores 
and  minerals,  and  to  him  the  defendant  Cox, 
representing  his  firm,  applied  for  the  purpose 
of  securing  his  services  In  making  such  as- 
says. An  agreement  was  made  between  Cox 
and  the  plaintiff  by  which,  for  the  services 
he  was  to  render  in  that  behalf,  he  was  to  be 
paid  at  the  rate  of  fSO  a  week,  of  which  $20 
was  to  be  paid  weekly  in  cash,  and  payment 
of  the  lialance  of  $80  per  wedc  was  to  be  de- 
ferred vntU  the  said  partners  .were  enabled  to 
realize  some  vumsy  from  the  sale  of  stock 
or  otherwise  in  the  course  of  the  promotion 
of  said  enterprise.  The  next  st^  in  the 
course  of  said  ivwnotlon  prt^Hwed  to  be  tak- 
en by  said  det&ndants  was  that  of  going  to 
the  place  of  location  of  said  mining  claims 
for  the  purpose  of  completing  their  organiza- 
tion; and  In  order  to  pay  the  expenses  of  the 
trip  they  applied  to  said  Mildebrandt  and 
Christie  for  the  advance  of  sufficient  money 
to  meet  said  expenses,  and  received  from 
ea(A  of  said  parties  the  snm  of  $187.40.  Hav- 
ing thus  bvem  enabled  to  reach  Las  Tegaa, 
Nev.,  the  d^endants.  together  with  said  Mil- 
debrandt and  Clirlstle,  and  certain  other  per- 
sons who  were  also  holders  of  some  of  said 
mining  claims,  proceeded  with  their  organi- 
zation. They  selected  the  name  "Radio 
Mines  Company."  They  did  not  organize  a 
corporation,  but  instead  thereof  undertook  to 
create  aome  sort  o£  a  trust,  and  for  that  pur- 


pose arranged  wltli  mts  Walter  T.  Oaaey  tar 
the  transfer  to  him.  as  trustee,  (tf  these  sever- 
al mining  dalma.  aikd  for  tba  Issnanoe  by  him 
as  flocb  trnstee  of  oertlflcates,  mpposed  to 
represmt  the  extait  <tf  the  ownership  of  the 
holders  thereof  in  the  properties  covered  by 
said  trust.  There  was  thereapon  issued  to 
said  Walter  T.  Casey  certlflcates  rqvresentlng 
$60,000  as  the  par  value  t^iereof,  purporting 
to  be  his  recompense  tor  professional  serv- 
ices rendered  by  him.  niese  cfflrUflcatea  were 
later  transfrared  by  said  Oaaey  to  the  de- 
fendants, who  sold  and  disposed  of  the  same 
from  time  to  tlm^  and  realised  from  the  pro- 
ceeds thereof  the  sum  of  about  ^,000.  The 
enterprise  apparently  languished  and  came 
to  naught;  and  .when  the  pisintlff  applied  to 
the  defendants  fw  the  balance  ot  the  pay- 
ments  due  htm  for  his  snvlces  as  an  assayer, 
and  when  said  Mildebrandt  and  Christie  also 
applied  to  the  defendants  for  payment  of  the 
sums  respectively  advanced  by  them,  eadi  of 
these  was  referred  to  the  Badio  Mines  Com- 
pany for  the  payment  of  their  claims;  but,  i»* 
celvlng  nothii^  from  that  source,  the  present 
action  was  institated  by  the  plaintiff,  on  his 
own  behalf  and  also  as  assignee  for  Milde- 
brandt and  Christie.  There  was  another  par- 
ty of  whom  tbe  plaintiff  was  also  assignee, 
but  as  to  his  claim  no  recovery  was  had.  On 
the  trial  of  the  cause  Judgment  was  rendered 
in  favor  of  the  plaintiff  for  the  sum  of  $445 
upon  his  own  account,  and  also  for  the  sum 
of  $374.90,  the  aggregate  of  the  assigned 
claims  of  Mildebrandt  and  Christie. 

It  is  the  contenti(m  of  the  defendants  that 
the  evidence  is  insnfflcient  to  sustain  a  Judg- 
ment against  them,  or  either  of  them,  upon 
any  of  these  claims,  for  the  reason  that  each 
of  these  claimants  .was  to  look  to  the  Radio 
Mines  Company  for  payment.  We  have  ex- 
amined with  smne  care  the  rather  volumi- 
nous record  in  tlils  case,  and,  without  un- 
dertaking to  detail  the  testimony,  we  have 
reached  the  condnslcm  that  there  is  suffi- 
cient evidence  to  sustain  the  findings  <tf  the 
trial  court  to  the  effect  that  the  services  per- 
formed  by  the  plaintiff,  and  tbe  moneys  ad- 
vanced by  his  two  assignors,  Mildebrandt 
and  Christie,  were  in  each  instance  servic- 
es performed  and  mtmeyn  advanced  to  the 
defendants  prior  to  the  formation  of  any 
such  organliatlon  as  the  Radio  Mines  Com- 
pany, and  that  the  plaintiff  and  his  aa^nors 
were  to  be  reimlHuved  by  the  defendants 
whenever  the  latter  bad  rectfved  sufficient 
money  so  to  do  as  the  result  of  the  promo- 
tion of  said  enterprise,  and  that  the  som  of 
$3,600  or  thereabouts,  which  the  defendants 
had  received  from  the  sale  of  the  certlflcates 
transferred  to  them  by  said  Walter  T.  Cas^, 
amounted  to  such  a  foUllment  of  die  con- 
ditions under  whlcjh  tbey  had  received  1S» 
services  of  the  plaintiff  and  the  advances 
of  his  assignors  as  to  render  the  defendants 
liable  to  pay  for  sudi  services  and  advances. 
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The  trial  court  so  held,  and  we  ttdnk  tlie  evi- 
dence ampl;  Buffldent  to  Boataln  Its  flndlnKS 

In  that  regard. 

No  otber  contention  being  urged  by  the  ap- 
pellant, the  judgment  la  aflOrmed. 

We  c<nicar:  SEAWEIiL,  Presiding  Justice 
pro  tem.;  E£BRI6AN,  J. 


JACKSON  V.  INDUSTRIAL  ACCIDENT 
COMMISSION  OF  CALIFORNIA 

•t  al.   (Civ.  3758.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Dec.  27,  1920.  Hearing 
Denied  1^  Supreme  Court  Feb.  24,  1D21.) 

1.  Master  aad  servant  4ts»4l6— Fiadlegs  as  te 
disability  of  aaeit  compaasatloa  olainaat  held 
not  ooafliotlng.  • 

In  a  proceeding  under  tbe  Workmen's  Com- 
pensation Act  to  obtain  compensation  for  in- 
Jury  to  and  loss  of  a  toe,  a  finding  of  the  In- 
duBtrlal  Aeddent  Commission  that  the  appH- 
eant  vas  66  years  of  age,  and  by  reason  of 
bis  advanced  age  and  other  syatemie  c<mdition 
previous  to  the  injury  was  afflicted  with  har- 
dening of  the  arteries  which  materially  inter- 
fered with  a  sufficient  blood  supply  to  the  in- 
jured member  and  caused  gangrene  to  set  in 
and  greatly  retarded  a'  normal  recovery,  but 
that  the  disability  resulting,  combined  with  the 
previous  physical  conditiim,  was  the  legitimate 
and  proximate  resnlt  of  the  Injury,  and  Is 
pompenaable  as  such,  was  not  in  conflict  with 
a  fincBng  that  the  bijnry  had  resulted  hi  a  per- 
Diaaant  (Unbtlity,  and  that  the  disability  was 
19^  per  cent,  of  the  total  disaUlity. 

2.  Master  and  servant  «=»372— DhaMilMet,  sot 
trMsahle  te  li|Mry>  eenpeisaMe. 

DiaaUUties  of  a  semnt  due  to  his  general 
physical  condition,  and  not  directly  traceable 
to  tiie  Injury,  are  not  compensable  under  the 
Workmen's  Compensation  Act. 

Proceeding  by  Charles  Jackson  under  the 
Workmen's  Compensation  Act  to  obtain  com- 
poisatlon  for  personal  injuries,  opposed  by 
the  Maryland  Casualty  Company.  There  was 
an  award  of  compeDsation  and  an  order  re- 
leasing Insurance  carrier  from  further  pay- 
ments, and  applicant  brings  certiorari.  Writ 
denied. 

Geo.  D.  Oolllna,  Jr.,  of  San  Francisco^  for 
petitioner. 

A.  E.  Graiqiner,  of  San  Frandsco,  for  le- 
flpcmdenta. 

LANGDON,  P.  J.  The  petition  for  a  writ 
of  certiorari  is  denied.  It  appears  that  the 
order  releasing  and  disdiarging  the  Insur- 
ance carrier  from  further  payments  to  peti- 
tioner, which  Is  sought  to  be  reviewed  here, 
was  made  upon  a  finding  that  the  injury 
ftmning  the  basis  of  this  proceeding  had  re- 


sulted in  a  p^iaanttit-dlsaUUty,  consisting 
of  the  loss  of  the  fourth  toe  of  the  right  foot 
at  the  proximal  joint,  with  a  chronic  dis- 
charging sinus;  that  the  disability,  in  view 
of  the  age  and  occupation  of  petitioner,  la 
19%  per  cent  of  total  disability,  and  that 
the  Insurance  carrier  has  paid  to  applicant, 
as  Indannlty  under  a  previous  temporary  dis- 
ability order  of  the  commission,  a  sum  la  ex- 
cess of  tbe  total  sum  due  as  compensatl(Mi 
for  a  permanent  disability  of  19%  per  cent, 
of  total  disability. 

It  also  appears  that  the  petitioner  him- 
self contends  here,  and  also  maintained  be- 
fore tbe  commission,  that  his  disability  was 
permanent  The  finding  on  this  point  is 
therefore  in  conformity  with  his  contention. 
His  position,  however,  la  that  be  is  unable 
to  compete  in  the  open  labor  market  or  to 
earn  anything  at  all,  and  therefore  bis  dis- 
ability Is  total  under  tbe  intendment  of  the 
Compensatlcm  Act  (St  1917,  p.  831). 

Be^Kmdents  have  stated  the  evidence  to  be 
that  petitioner  Is  66  years  of  age  and  Is  suf- 
fering from  syphilis,  hardening  of  the  ar- 
teries, and  heart  dlsci^^  all  of  which  neces- 
sarily enter  to  some  extent  into  hla  Inability 
to  compete  In  the  oi»^  labor  market 

[1]  Further  objection  of  petitioner  to  the 
order  sought  to  be  reviewed  is  based  upon 
the  fact  that  a  prior  order  of  the  commis- 
sion, made  at  the  time  t^porary  disability 
compensation  was  allowed,  was  based  upon  a 
flnding: 

'"That  the  applicant  Is  of  the  age  of  60  years 
and  upwards,  and,  by  reason  of  his  advanced 
age  and  other  Bystemic  condition  previous  to 
said  injory  was  afflicted  with  hardening  of  Che 
erteriea,  which  materially  interfered  with  a 
auffldent  blood  supply  to  the  injured  member, 
and  caused  gangrene  to  set  in,  and  greatly  re- 
tarded a  normal  recovery  from  said  injury,  but 
that  tbe  disability  resulting,  combined  with  tbe 
said  previous  physical  condition,  was  the  legiti- 
mate end  proximate  result  of  the  injury,  end  is 
compensable  as  such." 

[2]  It  is  contended  that  this  finding  is  con- 
tradictory of  and  opposed  to  the  present  po- 
sition of  the  oommieslon  that  the  disability 
resulting  from  the  loss  of  the  toe  is  19%  per 
cent,  of  a  total  disability  as  defined  by  tbe 
act,  and  that  any  further  disability  suffered 
by  petitioner  la  due  to  his  age  and  systemic 
condition.  We  do  not  think  there  is  any 
conflict  in  these  findings.'  The  conunlssim 
found  that  the  condition  of  the  toe  at  the 
time  of  the  first  order,  although  It  was  con- 
tribnted  to  by  the  systemic  condition  of  the 
patient,  was,  nevertheless,  proximately  caus- 
ed by  die  injury.  This  condition  of  the  toe 
has  become  permanent,  and  full  allowance  is 
miade  for  the  loss  of  the  toe,  which  has  been 
amputated.  "Hie  commission  made  no  deduc- 
tion for  the  result  of  the  systemic  disturb- 
ances upon  the  Injured  member.   The  orlg- 
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Inal  bijiiry  was  slight,  and  It  is  conceded  tbat 
In  a  y^ODnger  and  healthier  subject  It  would 
have  healed  readily  and  complete.  That 
the  entire  t»e  was  lost  was  a  result  obriously 
contributed  to  by  the  systemic  condition  of 
the  patient,  and  no  deduction  has  been  made 
on  this  account  by  the  commission,  but  full 
compensation  has  been  allowed  for  the  total 
loss  of  a  toe,  although  the  condition  making 
the  amputation  necessary  was  indisputably 
contributed  to  by  pre-existing  systemic  ail- 
ments. However,  any  disabilities  of  petition- 
er, due  to  his  general  physical  condition,  and 
not  directly  traceable  to  the  loss  of  this  toe. 
are  clearly  not  compoisable  under  the  Com- 
pensation Act. 

It  Is  stated  In  the  answer  of  the  respond- 
ent that  the  percentage  of  disability  was  ar- 
rived at  by  the  commission  by  the  use  of  a 
table  adopted  by  respondent  under  the  provi- 
sions of  section  9,  sobdivlsion  11,  of  the 
"Workmen's  Compensation,  Insnrance,  and 
Safety  Act  of  1917."  Under  this  method  of 
computation,  it  appears  Uiat  a  much  Uu^ct 
pocentage  of  dlsablUly  was  allowed  tcx  the 
loss  of  the  toe  tlun  wonld  have  been  war- 
ranted had  there  berai  no  other  matters  tak- 
en into  eonstderattm  except  the  amputation 
ot  the  toe.  It  is  fair  to  assume,  ttier^re, 
that  the  larger  percentage  allowed  was  due 
to  tiie  evidence  relied  upon  tqr  petltionor  In- 
dicating that  the  surgical  wound  due  to 
operation  has  not  entirely  healed,  and  tliat 
the  muBtdes  of  the  foot  have  become  stiffened 
as  as  Indirect  result  of  the  Injury  and  am- 
putation. 

Under  the  statement  of  the  evidence  con- 
tained in  the  petlti<m  and  the  answer  of  re- 
spondents, we  are  of  the  opinion  that  the  In- 
dustrial Accident  Ccnnmisdon  has  acted  with- 
in the  pow«8  conferred  upon  It. 

The  petition  for  a  writ  of  certiorari  Is  de- 
nied. 

We  concur:  BBnTAlK,  J.;  NOUBSE,  J. 


RICE  et  al.  v.  UNION  TRUST  CO.  OF  SAN 
DIEGO  (THOMAS  et  al.,  Iittervesere). 
(Civ.  3663.) 

(District  Court  of  Appeal,  First  INstriet,  Di- 
vision 1,  OaliforDla.   Dec.  27,  1920.) 

1.  Bills  and  notes  <^499— Possession  vrlthost 
Indorsement  of  payments  raised  presumption 
of  no  payment. 

PosseSBion  of  a  note  by  defendant  banlt 
witliniit  payments  indorsed  thereon  raieed  a 
presumption  that  no  part  o£  the  note  had  beea 
paid. 

2.  Appeal  and  error  «=>iOn{l).*Flndlno  on 
conflletlno  evidence  not  disturbed.' 

Where  there  was  a  conflict  in  the  evidence 
on  the  issue  of  payment  of  a  note  involved  in 


action  to  enjoin  sale  tmdw  a  trust  deed,  tti« 
appellate  court  eannot  dist&rb  tiie  flndinc  of 

the  trial  court. 

Appeal  from  Superior  Court,  San  Diego 
County;  Franklin  J.  Cole,  Judge. 

Action  by  J.  O.  Eice  and  others,  as  trus- 
tees of  the  Rice-Landswlek  Company,  against 
the  Union  Trust  Company  of  San  Diego, 
wherein  Charles  E.  Thomas  and  others  in- 
tervened. From  Judgment  ft>r  defendant^ 
plaintiffs  appeal.  Affirmed. 

Charles  B.  McCoy,  (Kf  San  Dlego^  foor  aiH 
pellants. 

R.  O.  SiHiiUier  and  William  O.  MIrow. 
of  San  Diego,  tor  respoodoit  Union  Trust 
Co.  of  San  Diego. 

Doolittie  &  Morrison,  William  U  Ubrrlaon, 

and  Patterson  SpricK,  all  of  San  Diego,  fdr 

Intervoen  Thomas  and  ottaen. 
« 

KEBSIGAK,  J.  This  is  an  actlcn  to  en- 
J<^  a  sale  under  a  trust  deed  made  by  Bioe- 
Landswl<A  Company  to  the  defendant.  Judg- 
ment .went  In  fiivor  of  the  defendant^  and 
the  plafntUEs  have  appealed. 

The  plaintiffs  are  the  trustees  <tf  Rice- 
Landswick  Company,  a  -defunct  ooriMHrattoii. 
On  May  2,  1614,  said  company,  at  that  time 
in  active  existence,  borrowed  ^,000  from  Jos- 
eph W.  Thomas,  executing  and  delivering  to 
him  Its  promissory  note  in  that  amount,  se- 
cured by  35  shares  of  the  preferred  and  17% 
shares  of  the  commtm  stock  of  said  corpora- 
tion, standing  In  the  name  of  the  Central 
Mortgage  Company.  On  May  8,  1915,  there 
was  dne  as  interest  upon  said  note  the  sum 
of  $142,  at  which  time  tt  was  anaaged  that 
Joseph  W.  Thomas  should  lend  to  Bice- 
Landswl(ft  Company  an  additional  $4,000, 
and  take  the  corporation's  note  tor  $Ai24L. 
This  was  done,  the  note  for  $2,000  being  sur- 
rendered. To  secure  payment  of  the  new 
note  the  corporation  conveyed  certain  real 
prope;-ty  to  the  Union  Trust  Company  of  San 
Olego,  and  the  trust  company  executed  Its 
declaration  of  trust  to  that  effect 

On  May  15,  1919,  the  trust  company  gave 
notice  of  its  Intention  to  proceed  to  ^11  the 
said  real  estate  to  i>ay  the  principal  sum  of 
$<i,142,  with  interp-tit  due  thereon  from  the 
(late  of  the  note.  Thereafter  the  plaintiffs,  as 
trustees  of  the  defunet  ooncem,  brought  the 
present  action  to  enjoin  such  sale  upon  the 
ground,  as  alleged  In  the  amended  complaint, 
that  the  sum  of  $1,000  had  been  paid  upon 
the  note,  and  that  there  was  not  due  thereon 
the  full  amount  of  principal  and  interest  as 
claimed  by  the  defendant.  The  ailegations 
of  the  complaint  as  to  part  payment  were  put 
in  issue  by  the  ant^wer  of  the  defendant,  and 
also  by  the  complaint  in  intervention  served 
and  filed  by  the  executors  of  the  estate  of 
Jos.  W.  Thomas  (who  had  la  the  maantinie 
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died).  Asofber  tome  In  flie  cue  was  as  to 
whether  or  not  the  platntUfB  iMtd  any  luter- 
eat  in  the  i«a1  property  the  sale  of  which  they 
soo^t  to  enjoin. 

[1,21  The  conrt,  mi  vbat  appears  to  he 
snfflclent  eTMenee,  ftmnd  ttiat  the  plaintiff^ 
hsTe  no  right,  title,  or  interest  of  any  kind 
In  said  property.  This  flnding  Is  not  atta^- 
ed  by  the  appellants,  and  It  woold  seem  to  be 
fatal  to  thelit  appeal.  The  only  gronnd  ui^ed 
for  the  reversal  of  the  Judgment  is  that  the 
BTldenoe  shows  that  the  sum  of  $1,000  was 
paid  on  account  of  the  note— $300  In  cash  at 
a  certain  time  and  $700  by  check  upon  anoth- 
er date.  Hie  witness  Rice  testified  to  this 
effect,  and  also  that  be  had  taken  receipts 
for  these  alleged  paymraits,  hat  he  did  not 
produce  snch  receipts  nor  the  retnmed  check 
for  $700.  TbiB  doubtless  Impaired  the  weight 
of  bis  testimony.  The  dtfendant,  on  the 
other  hand,  produced  the  note,  whlcih  bore  no 
indorsements  of  any-  payments.  The  posses- 
Blon  of  the  note  by  the  defendant  baring  no 
payments  Indorsed  thereon  raised  a  presnmp- 
tion  that  no  part  of  the  note  had  been  paid. 
8  Cyc  248  ;  80  Cyc  1268.  It  thus  appears 
there  was  a  conflict  in  the  erldwice  on  the 
Issue  of  payment,  and  under  a  ^miliar  rule 
we  cannot  disturb  this  finding  of  the  court 

Judgment  affirmed. 

We  ooBCor:  SKAWEXJ^  Presiding  Justice 
pro  tern. ;  BI0HABD8,  J. 


PARISH  V.  STUDEBAKER 
(Civ.  2M2.) 


•t  at. 


(District  Oonrt  of  Appeal,  Second  District. 
Division  1.  OaUfomia.  Dec.  80.  im.) 

1.  Landlord  and  tasant  ^132(0— After  tsr 
nIaatfM  of  lease  lasses  essM  not  reeover 
daaiaoea  for  interferaaos  with  poaseatlon. 

Where,  on  July  17th,  a  lenor  exercised 
her  option  to  termhiate  a  lease  beeanse  of  the 
nonpayment  of  rest  on  demand,  the  lessees' 
posaeaalott  thereafter  was  WHngfnl,  and  the 
lessor's  interference  the^Bwith  could  famish 
no  legal  basis  for  the  recovery  of  damages  be- 
cause the  leflsees  were  compelled  to  sell  their 
merchandise  at  a  loss  and  faove  from  the  prem- 
ises. 

2.  Landlord  and  teaaot  «s>l71(3}— No  evlctloo 
ty  trespass  not  oauslnn  vacation  of  prsmlses. 

Trespasses  by  a  lessor  not  caasing  the, les- 
sees to  TSeate  the  premises  could  not  support 
a  recoTery  of  damages  as  for  eviction. 

S.  Set-off  and  ceanterdalm  ^»29(2)— Tenant's 
damagas  for  laadlonPs  Istarfsrence  with  pos- 
session proper  ooonterdalm  In  ejeotment  for 
defaalt  In  rent. 

Under  Code  Civ.  Proc.  f  438,  relative  to 
eonnterelalms.  In  a  lessor's  action  of  ejA^t- 
■Mnt  hi  wlUcA"  Ae  seeks  to  recover  damageB 


for  the  tortious  withholAng  o(  the  property, 
the  lessees'  cause  of  action  for  damagss  from 
the  lessor's  interference  with  the  possession 
may  be  set  np  counterdaim  as  a  cansa  of 
action  connected  with  the  transection. 

4.  DaiMgas  4^1-^arMtapa  af  deposit  far 
rant  sot  oaforasskia  wkea  daaufas  aot  ia- 
eapable  af  dattalte  oalealatlaa. 

Where  a  lessee  made  a  deposit  to  be  applied 
on  the  rent  for  the  last  two  months  of  the  term, 
a  provision  in  the  lease,  that  if  it  was  terminat- 
ed or  forfeited  by  the  lessees  the  deposit  should 
become  the  property  of  the  lessor  without  af- 
fecting her  right  to  damages,  could  not  be  ap- 
pUed  unless  the  lessor's  damagea  could  not 
be  ealeulated  with  reaaonable  dafinitenesa,  and, 
ttie  abecnae  of  any  sodi  sfaowhag.  the  lessees 
were  entitled  to  the  deposit  . 

5.  Landlord  and  taaaat  ^aSftO)— lessor 
brlaoiat  ajaotnant  bsaaasa  of  Map^naaat  of 
rMrt  aatltlad  ta  utanMys  faaa. 

•Where  a  leaae  provided  tiiatt  U  the  lessor 
should  commence  any  action  to  enforce  the 
lease,  a  reasonable  attorney's  fee  shoold  be  in- 
cluded in  the  Judfment,  and,  rent  not  having 
been  paid  according  to  the  lease,  the  lessor 
brought  ejectment,  she  was  entitied  to  recover 
attorney's  fees  which  she  had  incurred. 

Appeal  from  Superior  Conrt,  Los  Angeles 
County;  Leslie  B.  Hewitt,  Judge. 

Action  by  Julia  A.  Parish  against  W.  B. 
Stndebaker  and  another.  From  a  Judgment 
for  defendants,  plaintlfl  appeals.  Reversed. 

Henry  S.  Carter,  J.  A.  Adair.  «nd  Henry  O. 
Waokerbartiir  aU-  of  Loa  Angdaa,  tor  ^nl- 
laut 

Warden  D.  Isenberg  and  W.  A.  Martin, 
both  of  Los  Angeles,  for  rasptHidents, 

JAMBS.  J.  Plataitift  bronght  this  acUm  to 
sacure  Jndgmait  of  ejectment  against  the  de< 
feadantsf  to  recover  certain  specifled  rente, 
and  to  record  damages  for  the  allied  un- 
lawful vrithholdlng  of  tha  real  properly.  Tlie 
conrt  made  findings  awarding  plaintiff  a 
mcotey  Judgment,  declined  to  make  a  Judg- 
ment for  the  possession  of  the  premises  be- 
cause at  the  time  of  the  trial  it  appeared 
that  such  possession  bad  been  surrendered 
to  the  plaintiff,  and,  further,  upon  a  cross- 
complaint  and  supplemental  cross-complalnc, 
allowed  Judgment  to  the  defendants  for  a 
som  In  excess  of  tbat  demanded  by  the  plain- 
tiff. !I!t  Is  from  this  Judgment  npon  tbe  al- 
leged crosB-complnlnt,  and  from  an  order 
denying  the  plaintiff's  motion  to  vacate  tbe 
Judgment  and  enter  a  different  Judgment  on 
the  findings,  that  tbe  appeal  is  taken. 

The  plaintiff,  prior  to  the  OHnmenccmoiit 
of  her  action,  had  leased  to  defendant  Studc- 
baker  one-half  of  a  storeroom  on  a  business 
street  in  the  dty  of  Los  Angdes.  The  rent- 
al agreed  to  be  paid  under  the  written  lease 
was  tbe  sum  of  $800  per  month.  The  rental 
whim  became  dne  on  tbe  lat  (tf  July.  1S17, 
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for  tbat  numUi  vas  not  paid,  and  on  July 
13th  plaintiff  demanded  payment  thereof  and 
gave  notice  to  the  defendants  that  onlees 
sQch  paymoit  was  made  b7  July  16th  she 
would  ezerclBe  her  option  to  teimtoate  the 
lease  withoat  further  notice.  The  raital  was 
not  paid,  and  the  court  finds  that  the  defoid- 
ants  "thereby  forfeited  all  r^ht,  title  and  In- 
terest in  and  to  said  premises,  and  every  part 
thereof,  under  said  lease,  and  plaintiff  was 
entitled  to  re-enter  and  possess  the  sam6, 
and  on  the  17th  day  of  July,  1917,  plaintiff 
exercised  her  opthm  to  terminate  sodi  lease 
and  did  terminate  the  same,  *  *  *  and 
then  and  there  demanded  possession  of  said 
premises  therennder,  but  defendants  did  not 
anrrender  or  quit  the  possession  of  said 
premises  thereunder,  but  continued  to  bold, 
use,  and  occupy  the  same  until  Sept«nber  8, 
1917."  The  complaint  In  this  action  was  filed 
on  July  19,  1917.  The  court  further  deter- 
mined tbat  there  was  dne  to  the  plaintiff  as 
rent  and  as  the  reasonable  value  of  the  use 
and-  occupation  of  the  premises  from  the  1st 
day  of  July  to  the  8th  day  of  September, 
1917,  the  sum  of  $1.813.3f> ;  that  the  reason- 
able value  of  the  use  of  the  premises  fr(»n 
July  17tb  to  September  8, 1917,  was  the  sum 
of  $800  per  month.  As  to  the  correctness  of 
the  calculation,  no  question  Is  made  by  fbe 
plaintiff.  It  may  be  here  menticmed  that  de- 
fendant Studebalcer  and  the  Studebaker 
Quality  Shop,  a  corporation,  were  one  and 
the  same,  so  far  as  the  real  wnershlp  of  the 
business  conducted  by  Studebaker  la  concern- 
ed. The  defendant  Studebaker  Quality  Shop 
was  owned  by  W.  B.  Studebaker  and  the  cor- 
poration was  organized  only,  for  the  purpose 
of  business  convenience.  The  court  so  found 
the  fact  to  be.  Defendant  filed,  in  addition 
to  an  answer  containing  denials  of  the  1»- 
Bues  proposed  by  the  complaint,  a  statement 
of  an  alleged  counter<^im,  which  was  made 
up  of  two  things:  First,  an  alleged  cause  of 
action  to  recover  a  $1,600  deposit  made  to 
cover  the  rental  for  the  last  two  months  of 
the  lease  term;  sennid,  an  alleged  cause  of 
actloo  for  damages  of  interferMicfr  with  the 
possesslfm  of  the  praises  occupied  by  the 
defendant.  In  the  form  of  a  cross-complaint, 
all  these  matters  were  re- asserted,  and  a 
large  amount  of  damages  was  prayed  for 
against  the  plaintiff.  This  cross-complaint 
was  filed  on  the  8d  day  of  August,  1^7.  It 
wUl  already  have  been  noted  that,  according 
to  the  findings  of  the  court,  the  defendants 
were  at  that  time  In  possession  of  the  prem- 
ises, unlawfuUy  so,  and  tbat  they  continued 
In  such  unlawful  possession  up  to  the  8th 
day  of  September,  1917.  On  September  14th, 
the  cause  came  on  for  trial.  Whereuiran  the 
defendants  offered,  and  the  court  allowed  to 
bo  filed,  an  alleged  supplemental  cross-com- 
plaint, wherein  it  was  asserted  tbat  b^  rea- 
son of  the  acts  complained  of  In  the  counter- 
claim and  crose-oomplaint  first  filed,  and  con- 


(ObL 

tinuance  thereof  after  the  filing  of  the  crow- 
complaint,  defendants  had  been  compiled  to 
retire  from  business  and  had  been  compelled 
to  sell  (<m  September  8, 1917)  their  merdianr 
disc  at  a  loss  (tf  2&  per  cent,  whldi  loss  was 
asserted  to  be  in  total  the  sum  of  $2,60a 
The  court  in  Ihi  flndinga  detennlned  the  Is- 
sues in  favor  of  the  defendanta  oa  the  snp- 
plemental  cross-complaint  and  detemlned 
that  defendants  had  txen  anupeUad  to  sdl 
th^r  merdiandise  and  that  it  had  been  sold 
to  Margaret  Studebaker,  wife  of  d^endant 
Studebaker,  and  that  the  stod:  of  merdian- 
dise  was  of  the  ralne-of  $8,600  and  the  price 
for  vrhldb  it  was  sold  to  Stodebaker's  wife 
was  $7,S00.  The  court  then  calculated  the 
total  loss  as  arising  under  all  of  the  allega- 
tLoan  In  the  affirmatiTe  pleadings  of  the  de- 
fendant as  being  the  sum  of  $1300.  At  the 
time  the  supplemental  cross-complaint  was 
filed,  plaintiff  objected,  on  the  ground  that  it 
did  not  constltate  proper  snbject4natt«  for 
a  cross-complalnt. 

[1]  The  findings  are  not  sufficient  to  sup- 
port the  judgm»it  as  to  the  cause  of  action 
set  up  in  the  BU{H>lc3nental  cross-oomplalnt. 
While  the  findings  as  made  by  the  court  are, 
In  part,  conflicting  and  uncertain,  it  Ls  quite 
clear  that  in  making  up  the  computation  of 
the  amount  of  $1,300  damages  which  Oie 
court  found  had  been  suffered  by  defendant, 
$1,000  was  Included  as  being  the  loss  suffered 
by  the  sale  of  the  merchandise  from  the  de- 
fendant Studebaker  to  his  wife.  The  court 
bad  already  found  that  the  defendants  were 
not  lawfully  possessed  of  the  premises  after 
July  17,  1917,  and  their  occupancy  thereaft- 
er, under  that  finding,  was  wholly  without 
right,  and  It  could  not  be  said  that  any  acta 
CMumitted  by  the  plaintiff  after  said  17th  of 
July  furnished  legal  basis  for  a  claim  that  on 
the  8th  day  of  September  defendants  were 
compelled  to  sell  the  merchandise  at  a  loss 
and  move  from  the  premises.  Had  they  obey- 
ed the  requirement  at  the  law.  they  would 
have  moved  on  the  17th  of  July.  It  is  also 
uncertain  as  to  whether  the  court  Intended 
to  apportion  the  $300  of  the  $1300  fonnd  as 
damages  on  account  of  the  acta  set  forth  In 
the  original  counterclaim  and  cross-com- 
piaint,  they  being  acts  wherein  the  plaintiff 
molested  and  annoyed  the  defendants  In  the 
conduct  of  their  business.  For  that  rea- 
son alone  the  Judgment  would  necessarily 
have  to  be  reversed.  There  are  other  ques- 
tions, however,  to  be  decided. 

12, 3]  Appellant  asserts  that  In  this  action 
of  ejectment  no  recovery  could  be  had  under 
the  allegations  of  the  counterclaim  and  cross- 
complalnt  because  of  alleged  acts  of  the  de- 
fendants, for  the  reason  that  no  damages 
could  be  recovered  unless  an  eviction,  actual 
or  constructive,  had  been  worked  against 
the  tenant  of  appellant;  In  other  words,  that 
unless  the  acts  complained  of  had  caused  the 
defendants  to  leave  the  SHwaiseB,  there  would 
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be  no  constmcdTe  erlcUm,  and  admiiktedly 
there  was  no  actual  srlctlon.  TblB  rule  re- 
lating to  damages  tar  eviction  Ib  iindoabted- 
Qw  cmect  one.  Counsel  bare  dtod  many 
cases  afflnning  the  same,  among  them  Kinn^ 
T.  Ubboy,  M  Misc.  Rep.  686, 104  N.  T.  Snpih 
868.  And  it  Is  furfher  assartad  br  anpet 
laut  that,  under  the  facts  stated,  whatever 
Inter^rence  waa  made  by  tbe  plaintiff  with 
the  poeseasion  of  the  defendants  anunmted  to 
a  trespess  merely  and  was  as  tbongh  It  had 
been  committed  by  a  stranger  to  the  lease. 
This  general  proposition  appeera,  also,  to  be 
sound  and  to  be  supported  by  tba  autlunl- 
tiea.  Ilie  action  here  was.  In  part,  for  tCHrt 
and.  In  part,  upon  contract  'SeetlDtt  488, 
Code  of  CHtII  Procednre,  relating  to  connter- 
dabns,  provides  that  a  ooantratdalm  may  be 
made  <tf : 

"(1)  A  cause  of  action  arisiBs  out  of  the 
transaction  set  forth  in  the  complaint  as  the 
foundation  of  tbe  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action;  (2)  In  an  action 
aridng  upon  contract;  any  other  cease  of  ac- 
tion arlsinK  also  npon  contract  and  "M^^g  at 
the  commencemoit  of  the  action.'* 

TbB  trespass  found  to  have  been  committed 
by  tbB  piw<wH<f  against  ths  defendants  was, 
of  coarse,  a  tort,  hot  we  tiilnk  that  It  was 
sndi  a  tort  as  wotdd  be  connected  with  the 
■object  of  Oie  action,  as  defined  In  sobdlTl- 
slon  one  of  the  section  quoted.  It  must  be 
admitted  that  separate  torts  cannot  be  set 
VP  In  complaint  and  ooonterclalm.  Wlgmore 
T.  Bs^  U6  Oal.  M.  47  Pae.  927.  The  court 
has  never  decided,  however,  that  torts  may 
not  be  set  ap  one  against  the  other,  so  long 
as  tb^  fall  within  the  Code  claBsIflcatlon  as 
being  connected  with  the  subject  of  the  ac- 
tion or  arising  out  of  the  transaction  set 
forth  in  the  complaint  Van  Bibber  v.  Hil- 
ton, 84  CaL  585,  at  page  589,  24  Fac.  at  page 
SIO,  opinion  denying  rehearing.  Were  the  ac- 
tion to  recover  possession  of  the  prt^erty 
Mily,  the  authorities  cited  to  the  ^ect  that 
there  could  be  no  counterclaim  or  cross-com- 
plaint for  damages  for  tort  would  be  directly 
in  point  as  Torba  v.  Ward,  10»  Cal.  107,  38 
Pac  48,  41  Pac.  793,  where  it  Is  said: 

Tiie  only  transaction  then  set  ont  [In  the 

eomidaiat>— if  it  could  be  so  denominated— Is 
that  defendant  withholds  from  plaintiff  the  de- 
manded premiaea,  claiming  some  title  to  it. 
The  cross-complaint  does  not  show  any  right  or 
title  to  the  demanded  premises  in  defendant. 
By  It  defendant  asserts  no  rights  with  refer- 
ence to  the  land,  nor  any  daim  save  bis  alleged 
right  to  demand  from  plaintiff  four  thousand 
six  hondred  and  fifty  dollars.  'SUA*  demand  is 
not  eaoneeted  wltlr  tiie  imbject  cd  the  action,' 
however  that  phrase  be  defined." 

In  Oiat  case  the  donand  was  iQion  a  oonnt 
entirely  distinct  and.  In  no  wise  connected 
with  tbe  subjeetHnatter  of  tbe  action.  Here 
a  dalm  for  damages  was  made  fW  a  tortious 


withholding  of  the  property,  and  we  are  ot 
tbe  opinion  that  tbe  trespass  aUesed  to  have 
been  committed  by  the  iflalntlff  may  be  prop- 
erly s^t  up  In  favor  <tf  the  defendants  by 
counterdalm  as  being  a  canse  of  a<^on  con- 
nected with  tbe  transaction  allied  by  the 
{dalntlff. 

[4]  Up  to  this  p(^t  we  liaTe  not  reftered 
to  the  foitber  claim  which  was  allowed  to 
the  defendants  for  the  stun  of  $1,900,  with 
996  Interest  This  claim,  we  think,  was  prop- 
erly allowed  as  an  offset  The  court  found 
that  on  the  27tii  day  of  Deconber.  1013,  the 
lessee  dell^fered  to  tbe  plaintiff  the  sum  of 
$1,600,  which  was  delivered  nnder  a  witttai 
agreemmit  which  recited  Oiat  the  lessee  had 
paid  to  the  lessor  fi,600  as  payment  of 
rents  for  tiie  months  of  December,  1918,  and 
January,  1919.  for  the  premises  leased,  and 
that  tbe  $1,600  so  advanced  was  to  bear  in- 
terest at  the  rate  of  6  per  cent  per  annum. 
Hie  i^n^e«nent  which  was  set  forth  in  the 
findings.  furtiiOT  provided  that  In  tbe  event 
the  lease  was  terminated  or  forfeited  by 
Stodebaker,  or  his  successors,  tbe  money 
should  become  tbe  poperty  of  plaintiff  with- 
out affecting  her  right  to  damages  which  she 
might  be  entitled  to.  Clearly  this  money  was 
to  be  applied  on  the  last  two  months  of  the 
lease  term  as  payment  for  the  use  of  the 
premises,  and  the  forfeiture  proTislon  could 
only  be  made  applicable  by  a  showing  that 
any  damages  which  the  plaintiff  had  suffered 
could  not  with  reasonable  deflnlteness  be  cal- 
culated. Sudi  payments  have  become  com- 
mon to  lease  contracts.  The  record  shows  no 
ground  for  Inferring  that  plaintiff's  damage 
by  reason  of  tbe  forfeiture  of  the  lease  could 
not  be  calculated,  or  that  by  the  Judgment 
herein  her  damnges  were  not  fairly  ascertain- 
ed and  awarded  to  her.  In  conditions  of  the 
kind  Involved  in  the  agreement  last  referred 
to.  when  a  forfeiture  la  declared,  the  lease 
c<mtraet  becomes  at  an  end  and  the  right 
of  the  t^ant  to  further  possession  of  tbe 
premises  Is  lost  Such  being  the  case,  the 
situation  would  be  that  a  lessee  must  ^ther 
have  forfeited  the  amount  paid  for  the 'last 
two  m<mths  of  the  term  or  be  entitled  to 
recover  It  That  voeik  a  recovery,  under  div 
cumstanoes  which  this  case  Illustrates,  should 
be  allowed.  Is  held  In  Bez  r.  Summers,  34  Cal. 
App.  627,  168  Pac.  166.  And  80  we  think 
tiiat  the  countvclabn  fw  the  $1,600  and  in- 
terest against  the  donand  for  rent  was 
properiy  allowed. 

[B]  Another  complaint  made  appellant 
Is  that  the  court  should  have  allowed  attor^ 
ney's  fees  to  her.  The  lease  agre^ent  con- 
tained the  following  condition: 

"It  is  further  agreed  that  in  the  event  said 
party  of  the  first  part  shall  commence  any  ac- 
tion to  enforce  any  of  the  provisions  of  thi* 
lease,  or  any  of  its  rights  hereunder,  that  in 
any  judgment' recovered  by  It  a  reasonable  at- 
torney's fee  shall  be  indnded." 
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■  The  lease  agreement  farther  provided  that 
if  the  rental  paymaits  were  not  made  wlthlh 
tm  days  after  the  first  of  the  month,  tlie 
party  of  the  first  part  shoald  have  the  right 
to  declare  Uu  lease  terminated  wlthoot  no- 
tice. By  Oils  actbm  lOainUff  did  seek  to  eo^ 
foroe  rights  whidi  the  lease  contract  gave 
faer.  TbB  complahit  properly  alleged  that 
plaintiff  had  tncnrred  a  tibaige  cm  accoont  of 
attorney's  fees  and  such  allowance  should 
have  been  made,  aasnmlng  that  ertdenoe  was 
offered  to  snstatn  that  claim. 

From  the  condnslons  announced  it  ftdlows 
that  the  judgment  shonld  he  re^hwd.  ' 

The  judgment  Is  rereraed. 

We  o<mcur:  CONRBT,  P.  X ;  SHAW,  J. 


CONRAD  V.  HAUSER.  (Civ.  3248.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.  Dec.  80,  1020.) 

1.  Corporaitiom  «=s>9^Anftwer,  In  aotlos  by 
Indorser  against  maker  of  aote  for  stook,  al- 
leoisfl  fraad,  must  show  damaoe. 

In  an  action  for  the  amoont  paid  by  the  in- 
dorser of  a  promissory  note  against  one  of  the 
makers,  an  answer,  allecfiD;  that  a  note  was 
cfren  for  the  pnrchase  price  of  corporate  stock 
and  tlut  defendant  was  indaced  to  buy  the 
stedk.  hy  fraudulent  representationa  of  pJnintlff 
and  another  as  to  tke  amount  of  stock  out- 
atanding  and  as  to  the  Indebtedness  of  the  com- 
pany, but  not  allegiag  that  the  atodt  was  not 
worth  the  amount  defendant  agreed  to  pay  for 
It,  does  not  show  that  defendant  was  damaged 
tv  the  misrepresentations,  and  la  msufBident. 

2.  CenioraUoBft  <s=»9^-8Hb«Hibsr  hold  to 
have  rDceived  title  to  stock,  so  that  he  oould 
not  defeat  rooovery  by  Isdorser  of  his  note 
therefor. 

Where  a  eerSfleate  for  stock  purchased  by 
defendant  in  payment  for  which  he  sa>e  his 
note  was  issaed  by  the  corporation  and  placed 
in  an  envelope  marked  "to  be  called  for,"  the 
title  to  the  stock  had  vested  in  defendant,  and 
it  was  his  fault  that  he  did  not  secure  posaes- 
idon'  of  the  certificate,  so  that  he  cannot  de- 
feat on  that  ground  recovery  from  him  hy  an 
Indorser  of  his  note,  who  was  forced  to  pay  it. 

3.  Appeal  and  error  €=^101 1(1)— Findings  on 
ooofllotlnB  svldenos  not  disturbed. 

Findings  of  the  trial  court  on  conflicting 
evidence  cannot  be  disturbed  on  appeal. 

AK»eal  frcou  Superior  Oonrt,  Los  Angtfee 
County;  Frank  B.  Willis,  Judge. 

Action  by  Julius  Conrad  against  H.  J. 
Hauser.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Isidore  B.  Dodkweller  and  Dodcweller  & 
Mott,  all  of  Los  Angeles,  for  appellant. 

James  Donovan,  of  Ix)s  Angeles,  for  re- 
spondent. 


THOBCAS.  J.  On  December  SI,  1916,  at 
Los  Angelee.  Qal^  this  defoidant,  together 
wU3i  two  oOierB— Chailes  W.  Vta.  and  F.  H. 
Evans — made,  executed,  and  deltvered  a  cer- 
tain promlssoiy  note  by  the  terms  of  whl^ 
each  promised  to  pay  to  the  Halberg-Mler 
Automatic  Fme  Company,  or  order,  ttie  sum 
of  $18,000;  the  note  being  aet  out  In  luee 
rerba  in  the  complaint.  On  Oie  same  day 
this  note  was  transferred,  by  the  payee 
thoreln  named,  to  tlie  Commercial  Nattoinal 
Bank  of  Los  Angeles.  Prior  to  the  aetnal 
transfer,  however,  tbe  hank  refoeed  to  dis- 
count or  to  accept  tlie  note  unless  tho  same 
was  indorsed  by  some  persm  or  pCTcms  la 
whose  financial  ability  U  had  c<mllda>ee. 
Plaintiff,  havinc  previously  been  reQuested 
by  the  makers  of  the  note  to  act  In  the  ca- 
pacity of  indorser,  and  admittedly  falfilUoff 
tiie  requlrenents  above  referred  to,  signed 
bis  name  on  the  back  therecHf,  ther^^  guar* 
anteeing  paymoit  of  the  same.  Upon  ma- 
turity of  the  papw,  d^endant  refused  to 
pay  It,  or  any  portion  thereof  althougb  tlie 
other  two  makers,  Fox  and  Evans,  i«ld  th«lr 
proportionate  shar^  1  e.,  eadi  the  sum  of 
$6,000.  Th^eupcm  the  bank  called  uprai 
plaintiff  to  make  good  od  his  tndorsement  to 
the  extent  of  tbe  amount  remaining  unpaid 
on  the  note,  and,  rather  than  stand  a  suit 
thereon,  tbe  latter  paid  tbe  sum  of  $d»000  to 
the  bolder  thi«eof.  Tbe  action  is  brought, 
not  upon  the  not^  bat  to  recover  of  Bauaer 
the  amount  so  paid  by  pifiwHff  in  the  Am^ 
mer's  behalf. 

The  board  of  directors  of  the  ^lbefg*Mler 
Automatic  Press  Company  was  wwtpoeed  of 
the  following  named  persons:  J.  T.  Merrill, 
Julius  Ocmrad  0>laintUf),  H.  S.  Byeraon, 
(diaries  W.  Fox,  and  F.  H.  Bvana,  tba  first 
three  of  whom  were  also  the  president,  vice- 
president,  and  secretary-treasurer.  req>ectlTe- 
ly,  of  that  company.  By  his  answer,  de- 
fendant admits  the  execution  of  the  note^ 
but  attempts  to  avoid  payment  of  the  sum  so 
paid  in  his  behalf  by  plaintiff  on  the  ground 
that  the  two  officers  first  above  named,  as 
such  offidaJs,  directors,  and  agents  of  said 
company,  procured  defendant's  signature 
thereto,  together  with  the  signatures  of  Fox 
and  Evans,  by  means  of  the  following  false 
and  Araudulott  r^tresentations,  to  wit:  That 
there  were  5BO,00S  shares  of  the  capital 
stock  of  said  company  issued  and  outstand- 
ing, and  that  there  were  still  449,995  shares 
of  t3ie  same  stock  undisposed  of;  that  said 
company  was  "free  from  debt  and  that  it 
had  no  liabilities  whatever" ;  that  said  com- 
pany owned  and  controlled  the  pattutt  «t  a 
certain  printing  press  known  as  the  Odb^ff- 
Mier  automatic  press ;  tibat  the  cmnpany  was 
in  need  of  mcmey  and  that  it  would  require 
a  large  amount  for  the  purpose  of  purchas- 
ing machinery  and  otiuipplng  a  plant  for  the 
purpose  of  manufacturing  and  seUing  sodk 
printliu;  press ;  Qiat  It  was  tlw  iBtaotloB  ot 


tbaVor  othw  cBsea  mw  sun*  topic  and  KET-NmCBER  In  all  Kej-Numbared  DlgaiU  and  IsdozM 


Digitized  by  Google 


Cftl.)  OOKILAJ>  - 

(Ul 

said  company  to  sell  a  portion  <^  the  treae- 
nry  -stock,  nslni:  the  money  so  obtained  in 
placing  Its  product  on  the  market;  that  If 
Uiis  defendant,  together  with  Fox  and  Evoasi 
would  purchase  30,000  shares  of  snCb  trras* 
niT  stock  at  a  price  of  60  cents  per  share,  ex- 
ecuting tbdr  note  In  payment  therefor,  they, 
the  officers  mmttoned,  had  arranged  with  the 
Commercial  National  Bank  oC  Los  Angeles  to 
discount  tiie  note  for  said  coajqiaBy,  and  that 
Oie  latt«  wonld  d^toait  the  money  so  recelred 
with  said  bank  to  its  credit;  such  sum  to  be 
used  In  purchasing  and  installing  machinery 
In  a  plant  to  be  orated  for  the  purpose  of 
mannfkcturlng  and  marketing  the  printing 
press,  the  patent  to  which  was  controlled  by 
It;  and  that  In  the  event  the  money  was  so  se- 
cured, the  machlneiT  necessary  to  fuUy  equip 
the  plant  would  be  purchased  and  Installed 
within  90  days,  whereupon  the  company 
wonld  commoLce  operations.  The  answer 
further  avers  fliat  defendant  relied  upon  these 
representatlonBi  and,  believing  ttum  to  be 
true,  was  Induceid  to  and  did,'  together  with 
Fox  and  Brans,  'purchase  said  shares  of 
stock,  and  executed  the  note  in  question  In 
payment  therefor,  whereupon  the  note  was  by 
the  bank  discounted  and  the  money  received 
therefrom  d^slted  to  the  credit  of  said 
company. 

Defmdant  further  alleges,  upon  informa- 
tion and  belie:^  that  at  the  time  said  repre- 
sentations were  made  all  of  the  capital  stock 
of  said  cfflQpany  was  Issued  and  outstanding, 
and  that  said  Merrill,  the  president,  and  this 
plaintiff,  as  vlee  presid^t  thereof  well  knew 
that  there  were  not  at  that  time  449,dD5 
shares  of  said  company's  caitltal  stock  still 
unissued;  that  at  said  time  the  company 
had  outstanding  liabilities  to  the  extent  of 
several  thousand  dollars;  Qiat  said  company 
did  not  own  or  control  the  patents  to  the 
printing  press  aforesaid ;  and  that  each  and 
all  of  said  n^jresentations  and  statements 
w^re  ma^  to  Induce  this  defendant  and 
others  to  buy  said  stock  and  to  sign  the  note 
In  controversy,  but  for  which  fftlse  and  fraud- 
ulent repreaentationB  that  Instrument  would 
not  have  been  executed. 

Finally,  defendant  cmtendb  that  no  stock 
has  ever  been  Issued  to  htm,  or  to  Fox  or 
Evans,  and  that  no  portion  ot  the  money  re- 
c^ved  frtHU  and  deposited  in  the  bank  re- 
ferred to  haa  been  used  1^  said  company  for 
all  or  any  of  the  purposes  for  which  It  was 
represented  that  It  wonld  be  used :  but  that, 
on  the  contrary,  said  SferrlU,  the  president, 
and  this  plaintiff,  caused  the  same  to  be  di- 
verted and  used  for  purposes  other  than  as 
stated,  and  that  the  directors  of  said  com- 
pany neglected  their  duty  as  such,  allowing 
the  moneys  to  be  so  misappropriated. 

The  court  found  in  favor  of  plaintiff  on 
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all  the  Issues,  and  Judgment  was  altered 
accordhigly.  There  was  a  motion  for  new 
trial,  which  was  denied.  Defendant  ap- 
peals taym  the  Ju^ment 

[1]  It  may  be  observed  that  defendant's  an- 
swer fails  utterly  to  allege  any  injury  to  or 
detriment  sustained  by  him.  It  is  not 
charged  that  there  was  any  want  or  failure 
of  consideration,  or  that  the  stock  was  worth 
less  than  the  price  paid  for  it,  or  that  it 
would  have  been  worth  more  had  the  alleged 
false  r^tresoDtations  been  tru&  Nor  la  it 
alleged  that  def«idant  toidtted  or  offered  to 
return  that  whldi  he  had  received.  "Where 
firand  is  attempted  to  be  pleaded  as  a  de- 
fense, no  ^ense  to  a  note  is  shown  by  an- 
swer alleging  that,  by  false  representations 
of  plalntUTs  officers,  defendant  was  induced 
to  make  the  note  *  •  •  i^ven,  •  •  • 
no  damage  being  shown."  Farmers'  ft  Mer- 
diants'  Bank  v.  Blcliards,  6  Oal.  Xlnrep.  19, 
S3  Pae.  430.  There  was  no  evldeQee  offered 
tOKling  to  Ehow  that  the  sto<&  purchased  by 
Hauser  was  not  worth  the  amount  for  which 
he  executed  his  note  In  payment  tiierefor. 

[2]  Appellant  argues  that  no  stock  was  de-  • 
livered  to  him.  The  evidence  cfhows  ^at 
three  certificates,  eadi  for  10,000  shares, 
were  issued,  one  to  Fox,  cm  to  Brans, 
and  one  to  Bauser;  that  said  stock  was 
treasury  stock;  that  each  stock  certificate 
was  inclosed  in  an  envelope  wtt]i  the  name 
of.  the  respective  owner  thereon;  and  that 
the  envelope  containing  aira>ellanf  s  certifi- 
cate was  further  marked,  fFo  be  called  for." 
When  ^user  signed  the  note,  he  became  en- 
titled to- 10,000  shares  of  the  corporate  stoA 
— whlcb  was  in  tact  Issued  in  his  name  and 
held  subject  to  his  ordei^and  if  it  was  not 
delivered  to  him,  it  was  his  own  fault  At 
tiny  rate,  the  certificate  Is  evidence  of  owner- 
sh!^  of  such  shares,  and,  under  tiie  facts  of 
the  case,  title  thereto  undoubtedly  was  In  Jilm. 

[3}  Appellant  contends  that  he  was  to  re- 
ceive 10,000  shares  of  the  ti-eftsnry  stodc, 
but  that  0ie  couQMny  had  nmie.  Plaintiff, 
however,  maintains  that  the  cranpany  did,  In 
fact;  have  sudi  stock  at  that  time.  The  evi- 
dence sustains  plalntUTs  omtention,  it  ap- 
pearing that  there  were  450,000  EOiares  of 
such  8to(^  in  the  treasury  at  the  time  of  the 
execution  of  the  note.  In  fact;  all  of  tbe 
tosues  at  fraud  tendered  by  defendant's  lan- 
swer  were  resolved  in  favor  ot  the  plaintiff, 
on  conflicting  evidence;  and  under  these  con- 
ditions, we  cannot  disturb  those  findings. 

We  fait  to  find  anything  in  the  record 
whi^  appears  in  any  way  to  liave  preju- 
diced appellant's  rlghta. 

Judgment  affirmed. 

We  concur:  FINLATSON,  P.  J.;  WEL- 
LES, 3. 
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GAMMON  V.  MoKEVITT  et  wL   (Chr.  2219.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Dec  27,  1920.  Hearins  Denied  by 
Supreme  Court  Feb.  24,  1921.) 

1.  Manilamua  «=>90— Not  Issued  to  control  ills 
oretloR  of  oommlsslon  la  selaotlag  portions  of 
highway  work. 

Under  the  Good  Roads  Act,  {  9,  requiring 
the  conntr  Ushway  commission  to  prepare  de- 
tailed apedficationa  for  the  work  to  be  done 
or  for  anch  parts  of  it  aa  they  deem  adTieaUe 
to  have  done  separate!;,  mandamua  will  not  ia- 
stie  to  compel  the  commission  to  make  specifi- 
cations for  a  portion  of  the  highway  selected 
by  petitioner,  since,  while  it  may  be  invoked 
to  compel  the  exerclee  of  discretion,  it  cannot 
compel  such  discretion  to  be  ezerdsed  in  any 
particidar  way. 

2.  Hfgliwayt  ^103— Road  lieM  not  "dinitia 
road,"  lotendod  ky  ■  Good  Roadi  Aot 

The  purpose  of  the  (3ood  Roads  Act  was  to 
obtain  roads  of  a  durable  or  permanent  char- 
acter, and  durable  is  not  limited  to  roads  ca- 
pable of  withstanding  the  wear  of  the  traffic 
upon  them,  but  mast  be  considered  in  refer- 
ence to  availability  for  public  travel  and  gener- 
al road  purposes,  so  that  a  road  which  would 
be  subject  to  inundation  at  periodic  Interrsls, 
and  which  would  be  buried  by  proposed  levee 
work  in  connection  with  a  drabiage  dlitriet  and 
reclamation  project,  cannot  be  considered  dura- 
ble. 

3.  Evidence  <S=>48  —  Court  takes  Judicial  no- 
tice Off  reports  of  dMrla  oonmlsslon  mi  of 
state  engineers. 

Under  Code  Civ.  Proc.  {  1875,  subd.  8,  re- 
quiring the  court  to  take  judicial  notice  of  the 
public  and  private  acts  of  the  departments  of 
the  state  and  the  United  States,  courts  take 
Jndidd  notice  of  the  reports  of  the  California 
dAtte  commission  and  of  state  engineers  wUdi 
have  been  adopted  by  state  statutes. 

4.  Mandanm  —  InltiatiOH  of  highway 
work  on  ieveo  whioh  niot  Im  ehaugod  not  •■- 

forced. 

Mandamus  will  not  be  issued  to  compel  the 
county  highway  commission  to  initiate  work  on 
a  highway  authorized  by  vote  under  the  Good 
Roads  Act,  where  the  highway  was  located 
along  an  existing  levee  which  was  below  the 
flood  plane,  and  which  would  be  raised  and 
changed  is  location  at  points  in  the  carrying 
out  of  work  for  the  reclamation  of  lands  in  a 
drainage  district,  and  to  improve  the  navigatitm 
of  the  river  under  the  plant  of  the  California 
debris  commission, 

5.  Highways  «s>l03  —  Substantial  compliance 
with  route  of  adopted  plan  safflclent. 

The  ronte  of  a  proposed  highway  as  stated 
in  the  plan  adopted  by  the  electors  of  the  coun- 
ty under  the  Good  Roads  Act  need  be  only  sub- 
stantially complied  with,  and  dight  departures 
therefrom,  made  necessary  to  obtain  practical 
and  economic  results,  are  not  legally  objec- 
tionable. 


6.  Mandamus  «s»7,  16(1)— Wrtt  witMs  JndM 
discretion  not  grantod  wbem  net  oomniandod 

would  be  useless. 

A  writ  of  mandamus  is  not  whoUy  a  writ  of 
right,  but  lies  within  the  sound  Judicial  discre- 
tion of  the  court,  and  will  not  be  issued  to  com- 
pel an  act  the  right  to  which  would  otherwise 
be  dear,  where  change  of  conditions  contem- 
plated in  the  near  future  would  render  such 
act  nseleas,  and  especially  where  tiio  petition- 
er's  interest  waa  to  cast  upon  the  road  ftrnd 
the  burden  which  his  land  wotdd  otlierwiae 
have  to  bear  for  construction  of  drainage  levee 
on  which  the  highway  was  to  be  located. 

Original  application  for  mandamus  by  B. 
A.  Gammon,  on  behalf  of  himself  and  all 
other  cltlzeoa  and  taxpayers  of  Sacramento 
County,  against  Frank  B.  McEevItt  and 
others,  as  members  of  and  consUtutliig  the 
Sacramento  Count?  Highway  CommlasliHi. 
Petition  dismissed. 

Devlin  ft  Devlin  and  Downey  ft  Down«y, 
all  of  Sacramento^  for  petitioner. 

Hugfa  B,  Bradford,  of  Sacmm«It<^  ttx  re- 
spondoita. 

SEAWEIXs  Presiding  Justice  pro  tem. 
The  county  of  Sacramento,  In  1918,  elected 
to  bring  itself  within  the  benefits  conferred 
by  the  provisions  of  an  act  entitled  "An  act 
providing  for  the  laying  out,  constructing, 
straightening,  improvement  and  repair  of 
main  public  highways  In  any  county,  provid- 
ing for  the  voting.  Issuing,  and  selling  of 
county  bonds  and  the  acceptance  of  donations 
to  pay  for  such  work  and  Improvements,  pro- 
viding for  a  highway  commission  to  have 
charge  of  such  work  and  improvements,  and 
authorizing  cities  and  towns  to  Improve  the 
portions  of  such  highways  within  their  cor- 
porate limits  and  to  Issue  and  sell  bonds 
therefor"  (St.  IVOI,  p.  666),  and  am^idmoitB 
thereto.  Said  act  is  commonly  known  as  the 
"Grood  Roads"  Act,  and  future  reference  will 
be  made  to  it  as  such.  The  county  highway 
conunlsslon's  report  and  recommendation  that 
bonds  issue  in  the  sum  of  $1,750,000  to  be  ex- 
pended In  the  Improvement  and  repairing  of 
the  highways  of  said  county,  was  adopted  by 
the  board  of  supervisors,  and  subsequently 
ratified  by  the  electors  of  aald  county  an 
election  held  for  that  purpose. 

The  report  of  the  highway  commission,  as 
adopted  by  the  board  of  supervisors,  designat 
ed  certain  main  highways,  aggr^tlng  124.42 
miles,  and  divided  said  hlj^way  mileage  into 
districts  or  sections.  The  coarfs  attention 
in  this  proceeding  is  directed  specifically  to 
a  certain  selected  portion  of  the  main  biglik- 
way  designated  "No,  14,  River  Road."  Tbe 
full  loigth  of  this  section  or  divlsiou  la  SOO 
miles,  and  the  total  cost  of  said  Improve- 
ments, as  planned,  was  estimated  to  be 
¥570,410.  This  sum  baa  been  set  aside  and  la 
available  for  use.   It  i>  the  complaint  of 
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petitioner,  wbo  Is  a  resident  and  taxpayer  of 
8ftid  Sacramoito  county,  and  an  owner  of 
real  property  abutting  on  the  highway  to  be 
improTed  In  said  "River  Road"  district,  that 
respondeutB,  who  constitute  the  county  high- 
way commission  of  said  county,  hare  refused, 
and  stin  refuse,  to  proceed  to  'initiate  pro- 
ceedings to  prepare  detailed  spectflcatlons, 
jdans,  and  profiles  for  the  Improving"  of  a 
portion  of  the  puhUc  highway  Included  In 
said  "River  Road"  district  or  section,  and  de- 
scribed In  said  petition,  notwithstanding  de- 
mand made  by  petitioner  on  said  commis- 
sion on  June  16,  1920^  to  comply  with  the 
mandate  of  the  statute. 

The  language  of  the  act  with  which  com- 
pliance is  sought  by  the  aid  of  a  peremptory 
writ  of  mandate  Is  as  follows: 

"Sec.  9.  Th«  doing  of  the  work  for  which  said 
bonds  are  issued  shall  be  under  the  aopervi- 
sioD  and  directaoD  of  the  highway  commiasion; 
provided  that  the  final  acceptance  thereof  shall 
be  by  the  board  of  supervisors.  As  soon  as 
the  fmids  raised  by  the  sale  of  said  bonds  are 
in  the  treasury  the  commission  shall  proceed 
to  prepare  detailed  spedficationi,  plans  and 
profiles  for  the  work  to  be  d<me,  or  for  such 
parts  of  it  as  they  deem  it  advisable  to  have 
done  separately,  if  they  have  not  already  done 
so,  and  for  this  purpose  they  may  hire  aaaist- 
ants,  with  the  consent  of  the  board  of  saper- 
visors';  and  they  Bhall  then  present  said  speci- 
fications, plans  and  profiles,  with  their  recom- 
mendations in  regard  to  the  doing  of  the  work 
and  letting  of  contracts  to  the  board  of  super- 
visore.  who  shall  either  adopt  or  reject  the 
same  aa  presented.  If  the  board  adopt  the 
same  they  shall  thereupon  adrertise  for  bids 
for  doing  tbe  said  work,  or  any  part  thereof 
which  the  highway  commission  recommend 
should  be  done  separately,  in  accordance  with 
said  plans,  profiles  and  specifications,  by  pub- 
lishing a  notice  for  ten  days  in  a  daily  newspa- 
per or  two  weeks  in  a  weekly  newspaper  pub- 
Uahed  at  the  county  seat.  •  •  •  " 

It  fnrtber  provides  tfa«t  tbe  board  may  au- 
thorise the  highway  commi salon  to  make  cou- 
tmcta  without  advertisement  for  any  part  of 
said  work,  the  cost  of  which  does  not  exceed 
^,000.  Aside  from  mandatory  duties  ex- 
Itressly  imposed  upon  said  commission,  the 
board  of  supervisors  may,  at  Its  dl8(Tetlon, 
delegate  to  it  ottier  duties. 

[1]  It  wiU  be  observed  (hat  sectloii  9  of 
said  act  reqaires  the  hls^way  commission  to 
proceed  to  prepalre  detailed  epeciflcations, 
plans,  and  {troflles  for  the  work  to  be  done,  or 
for  such  jNirts  of  It  as  Qis  commission  deems 
It  advisable  to  bave  d<me  separately.  The 
work  to  be  done  means,  of  course,  the  whole 
work.  The  comndssion  may,  it  is  tm^  in  Its 
dlscretlOD,  have  parts  oi  It  done  separately. 
Petitlmier,  as  a  mattw  of  fact,  bas  made  for 
the  commission  a  selection  of  the  part  or 
portl<ni  wbldi  be  would  compel  the  commis- 
sion to  act  upon.  To  compel  the  making  of 
spectflcatlons,  etc.,  as  selected  by  petitioner, 
tm  the  portion  of  tba  work  described  In  the 


petition  would  destroy  the  right  of  the  com- 
mlsslon  to  exercise  the  discretion  given  by 
statute.  While  mandamus  may  be'  invoked 
to  compel  the  exerctde  of  discretion,  it  cannot 
compel  such  discretion  to  be  exercised  In  any 
particular  way.  26  Cye.  180. 

The  regularity  of  the  proceedings  leading 
up  to  the  refusal  or  failure  of  said  highway 
commission  to  act  aa  demanded  Is  admitted. 
The  lnitiati<m  of  the  work  by  the  highway 
commiflslcm  by  preparing  detailed  spedflca- 
tlons,  plans,  and  profiles  for  the  improvemat 
of  a  designated  portion  of  said  "River  Road" 
Is  all  that  petitioner  seeks.  The  performance 
of  other  duties  necessary  to  a  ccnnpletion  of 
the  work  which  are  or  by  direction  of  the 
board  of  supervisors  may  be  caat  upon  tbe 
commission  Is  not  sought 

Without  ctmslderlng  whether  an  ettemj^ 
to^merely  compel  the  'initiation  of  the  work" 
falls  within  the  rule  laid  down  In  Boyne  v. 
Ryan,  100  Cal.  265,  34  Pac.  707,  and  carried 
forward  In  later  decisions,  tbe  quesU<m  will 
be  discussed  on  equitable  principles, 

Tbe  general  courses  of  the  highway  as 
described  In  the  petiUcm  follow  the  east- 
erly bank  of  the  Sacramento  rtrer.  The 
crown  of  the  reclamation  levee,  ooustrocted 
to  shut  out  overflow  waters  from  said  river, 
furnishes  a  base  for  the  roadbed.  In  its 
original  state,  and  before  the  construction  of 
any  levees,  the  area  now  covered  by  the  base 
of  said  levee  formed  the  roadbed.  As  tbe 
levee  was  raised  from  time  to  time  to  greater 
belghts  the  roadbed,  of  course,  was  corre- 
spondingly elevated.  When  changed  the  high- 
way followed  tlie  levee.  The  levee  served  a 
dual  purpose  and  has  since  been  thus  Jointly 
used.  Such  use  is  cfmunon  in  areM  subject  to 
overflow. 

It  Is  tbe  admlssloa  of  petitloaer  that  the 
levee  which  the  Ughway  now  traverses  "has 
never  been  raised  nor  ctmstrueted  to  conform 
to  ttie  standards  heret<tfore  adopted  by  tiie 
Reclamatiou  Board  of  tiie  State  of  Caltfomla, 
and  dora  not  now  confonn  to  tbe  standards 
fixed  by  said  Reclamatton  Board." 

[1]  The  purpose  of  tbe  "Gkiod  Boada"  Act 
Is,  unquestlonatfly,  to  obtain  roads  of  a  dpr^ 
able  or  permanent  cbaracterf  and  thereby  pre- 
vent a  waste  of  pabllo  funds  by  Inefficient 
road  constnictlcm.  Its  requirements  are 
therefore  that  ell  main  highways  to  be  con* 
structed  and  all  Improvaneuts  to  be  made  by 
virtue  of  Its  proTlslons  shall  be  of  a  "durable 
and  lasting  character."  Permanency  or  dup- 
ablUty  ot  constmcticn  does  not  mean  in  the 
sense  used  In  the  statute,  as  contended  for 
by  petitioner,  merely  IminegnablUty  to  any 
sort  of  an  attack  that  may  be  made  upon  tbe 
work.  These  terms  have,  however,  a  well- 
understood  meaning  In  the  public  mind  and 
in  tbe  minds  of  those  engaged  In  the  construe* 
tion  of  roads  adequate  to  meet  the  require- 
ments of  modern  vehicle  tirafflc.  A  hlgliway 
subject  to  be  inundated  by  flood  waters  Aiu^ 
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lug  tbs  period  of  tt0  ^atest  need  or  likely 
to  be  overlaid  with  great  depths  ot  earth  In 
tbe  ezeentlon  of  state  or  federal  anUiorltar.  or 
rendered  Inaccessible  from  Inevitable  cause, 
vould  not  be  snch  a  road  as  Che  act  contem- 
plates. Dnrabtltty  and  lastlnc  diaractw 
must  be  considered  In  refo^nce  to  availabil- 
ity for  public  travd  and  general  road  pur- 
poses. The  diaracter  of  the  materials  nsed 
In  the  construction  of  a  durable  roadbed 
would  amount  to  nothing  if  It  was  to  become 
overlaid  with  masses  of  earthen  material  to 
the  extent  that  It  la  rendered  Inaccessible. 

[3]  The  highway  described  In  the  petition 
lies,  as  above  stated.  In  a  vast  drainage  dis- 
trict known  as  the  "Sacramento  and  San  Joa- 
quin drainage  district"  The  controlling  Juris- 
diction of  the  State  Bedamatlou  Board  over 
the  same  order  to  carry  Into  ^ect  the  plans 
of  the  California  debris  commlssloa  for  the 
control  of  the  flood  waters  of  the  Sacramento 
and  San  Joaquin  rivers  and  their  tributaries 
la  fully  defined  in  Gray  v.  Reclamation  Dis- 
trict No.  IBOO,  174  OaL  622,  163  Pat  1024. 
It  Is  there  declared  to  possess  very  plenary 
powers.  The  power  of  reclaiming  swamp 
and  overflowed  lands  being  in  the  lawful 
exercise  of  the  police  powers  of  the  land,  la 
one  of  the  most  essential  powers  of  govern- 
ment, one  that  la  the  least  llmitable.  It  Is 
further  said  that  navlgablUty  of  the  Sacra- 
mento river  is  inextricably  associated  with 
flood  control  conditi<His.  Upon  th^  matters 
the  nation  and  state  ar»  acting  not  only  in 
harmony,  but,  it  may  be  fairly  said,  under 
contract  Gray  r.  Beclamatlon  DiaL  No. 
1500,  supra.  The  report  of  the  California 
dfibris  commission,  known  as  House  Docu- 
ment No.  81  of  the  Sixty-Second  Congress, 
has  been  approved  by  the  statutes  of  this 
state  as  the  plan  and,  tu  fact,  forms  the  basis 
of  the  Sacramento  valley  flood  control  plan 
and  the  State  Betdamation  Board  Act  This 
report  flxes  the  standard  for  the  levees  of  the 
Sacramrato  river  south  of  the  dty  of  Sacra* 
mento  at  a  required  height  of  S  feet  above 
the  adopted  flood  plane,  23.5  feet  at  the  head 
of  Grand  Island,  and  85  feet  at  American 
river.  The  crown-width,  slopes,  grades,  etc, 
are  standardlaed.  Levees  already  constructed 
are  subject  to  reconstruction  and  realign- 
ment Where  ^lysical  conditions  require  it 
the  TiTer  is  to  be  widened,  and,  of  course,  this 
means  that  levees  in  such  cases  are  to  be 
entirely  rebuilt  The  so-called  "maximum 
assumed  flood  plane"  as  part  of  the  plan  of 
flood  control  la  founded  upon  experience  and 
exhaustive  engineering  Investigation  by  ex- 
perts of  the  highest  e^ll,  and  has  the  sanc- 
tion and  approval  of  both  national  and  state 
governments.  It  cannot  be  presumed  that 
momentous  plans  thus  adopted  will  be  readily 
changed.  It  at  least  possesses  some  of  the 
inherent  QnalltlsB  of  permanency.  Whatever 
uncertainty,  If  any,  that  may  attend  the  per- 
muieBCf  of  the  flood  idans  as  now  flxed  ia 


ovenfhadowed  by  the  certainty  ttiat  ttw  levees 
upon  which  the  roadbed  now  rests  must  be 
raised  bevond  the  present  height.  Also 
dungea  In  ^oonent,  realignments,  and  a 
number  of  other  requirements  are  pointed  oot 
In  an  oflbdal  notice  glv^  by  L.  H.  Band,  colo* 
asAt  corps  of  engineers,  executive  ofllcer  of  the 
California  Mbrls  oommiaBlau,  to  the  state 
reclamation  board,  dated  July  12, 191S.  The 
date  set  for  the  ctniqiletUHi  of  this  work  la 
December  1, 1822. 

"The  reports  of  the  California  debris  com- 
mission  and  of  state  engineers  hare  been  adopt- 
ed by  state  statates.  This  court  takes  judicial 
notice  of  them.  *  *  *  In  addition  to  tUa, 
the  history  of  the  state,  its  topognvtaical  and 
its  general  conditions,  iocludtng  notorious  facts 
concerning  its  rivets,  are  all  matters  of  Judi- 
cial cognizance.**  Gray  t.  Beclamatlon  X>ist 
No.  IBOO,  supra. 

Courts  will  take  Judicial  notice  of  the  pub- 
lic and  private  ofiBclal  acts  of  the  legislative, 
executive,  and  Judicial  departments  of  this 
state  and  the  United  States.  Subdivision  3, 
S  1876,  Code  Civ.  Proc. 

Gov.  WUliam  D.  Stephens,  as  the  executive 
bead  of  this  state,  and  the  department  of  the 
Secretary  of  War  of  the  United  States  have, 
for  several  years  past,  been  joined  in  earnest 
co-operation  In  an  effort  to  carry  forward  the 
plans  of  the  California  dSbrls  commission  and 
I  the  aeveral  flood  control  acts  affecting  the  Sb.c- 
nuneato.  river.  To  this  and.  vast  sums  of  mon- 
ey have  be«D  raised  and  e^^ded  by  both, 
state  and  natkm  In  promotion  of  the  project 
The  state  has  dedared  through  Its  leglalattve 
voice  that  the  "state  of  California  and  the 
people  thereof  are  hereby  declared  to  have  a 
primary  and  supreme  Interest  in  having  erect- 
ed, maintained  and  protected  on  the  banks 
of  the  Sacramento  •  •  •  river  •  •  • 
good  and  sufBdent  levees  and  embankments 
or  other  woriu  of  reclamation,^  adequately 
protecting  tiie  lands  ererflowed  by  said 
streams,"  etc  Stats,  of  1918,  p.  SS2,  i  7.  The 
Governor  of  the  state  In  a  public  document, 
dated  June  19,  1917,  and  addressed  to  tike 
Secretary  of  War,  says: 

"Tbe  state  Is  bound,  therefore.  In  honor,  by 
legislative  enactment  and  by  her  own  Interest 
as  well  to  carry  out  the  teriHB  of  tbe  contract, 
and  the  provision^  (a),  (b)  and  (c)  (rf  the  flood 
control  act,  quoted  in  your  letter  are  included 
In  the  obligation  imposed  upon  her." 

[4]  Provision  (c),  above  referred  to,  con- 
tains the  requlraneut  of  the  California  de- 
bris commissl<m  (which  has  been  expresi:ly 
adopted  by  the  Legislature)  that  said  levees 
shall  be  constructed  to  such  grade  and  sec- 
tion and  within  such  time  as  may  be  required 
by  said  commission.  Tbe  day  flxed  for  the 
cempletUm  of  said  voi^  ia  December  1.  1922. 
It  la  to  be  presiuaed  that  the  Governor  will 
insist  by  messages  to  the  Legislature  and 
through  other  official  channels  that  the  staXr 
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ntory  agreementB  of  the  state  with  the  fed- 
eral government  be  compiled  with.  Unques- 
tionably It  is  to  be  presumed  that  the  L^tls- 
latnre  will  provide  the  ways  and  means  and 
that  l>oth  branches  of  the  state  goremment. 
Its  execntlre  and  leKlslatlve,  will  co-operate 
In  redeeming  through  specially  created  agen- 
cies, the  solemn  obUgatlcms  of  the  state, 
which  are  surely  in  accord  with  onr  declared 
legislative  irallcy.  If  tills  be  done  the  levees 
upon  which  the  pTopoeed  durable  main  high- 
way Is  to  be  constmcted  will,  beyond  donbt, 
be  raised,  with  probable  necessary  realign- 
ments occurring,  and  It  Is  likely  to  be  other- 
wise disturbed.  If  the  worb  contemplated 
be  now  forced  a  waste  of  public  funds  would 
Inevitably  follow..  Surely  no  contention  is 
made  that  the  writ  of  mandate  may  be  em- 
ployed to  compel  such  a  result  Neither  Is 
It  to  be  employed  to  accompUrti  a  useless  or 
▼sin  thing. 

Petitioner's  claim  Is  that  the  bl^way  com- 
mission has  taken  no  at^  to  '*pr^>are  detail- 
ed 8peclflcatl<His,  plans,  and  profiles,"  a  pre- 
liminary prerequisite  for  the  completion  of 
the  Improvements.  The  work,  Indeed,  must 
therefore  stand  stfU  until  detailed  specifica- 
tions, plans,  etc.,  are  prepared  by  the  high- 
way commission,  and  It  should  be  compelled 
to  act  unless  It  can  find  legal  Justification 
In  so  refusing. 

It  must  be  presumed  that  the  statutes  and 
the  well-defined  policy  of  the  state  will  be 
carried  out,  and  that  told  levees  will  be  rais- 
ed to  prescribed  heights  and  realigned  or 
reconstructed  or  set  further  away  from  the 
river  banks  as  neceadty  <n>  nfie^  shall  re- 
quire. 

The  work  of  preparing  detailed  spedflca- 
tions,  plans,  and  profiles  for  the  Improvement 
of  the  highway  would  doubtless  be  done  at  a 
considerable  cost.  After  such  preparation  It 
Is  quite  certain  that  they  would  prove  to  be 
valueless  for  any  purpose.  TtM  elements  nec- 
essary for  a  calculatlve  bests  would  be  «c- 
ceedlngly  uncertain.  If  not  wholly  lacking. 
■Without  knowledge  of  thff'full  details  concern- 
ing the  proposed  levees,  including  height  and 
-width  to  be  added  to  the  present  levees,  re- 
alignments to  be  made,  and  a  bcofb  of  other 
Important  details,  a  reasonably  accurate 
knowledge  of  which  would  be  essential  for 
an  Intelligent  result,  the  demanded  specifica- 
tloDS,  plans,  and  profiles  would  necessarily 
be  ftmnded  on  speculation  and  vagaries  and 
of  no  practical  value.  For  the  highway  cam- 
mission  to  prepare  Its  spedflcaUond  it  must 
first  know  In  dotall  what  the  state  Is  to  re- 
quire in  its  levee  conBtruction. 

[S]  While  the  geawal  conrse.  of  tbo  road 
was  deacribed  by  the  commlssifm  In  Its  adopt 
ad  plan  there  could  be  no  very  aexUma  Isgal 
flAjectkm,  as  suggested  by  petitioner,  to  slight 
departures  therefrom  made  necessary  to  ob- 
tain practical  and  economic  results.  A  aub- 
stantlal  compliance  la  all  that  the  law  would 
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require  In  this  respect  It  is  not  beyond  hdpe 
that  the  same  co-oporatlon  that  has  hereto- 
fore etisted  between  levee  builder  and  road 
buUder  will  continue.  There  can  be  no  doubt 
hut  that  the  whole  plan  of  highway  improve- 
ment was  formed  and  adopted  on  the  theory 
t^t  the  moneys  raised  by  the  issuance  and 
sale  of  bonds  was  to  be  only  applied  and 
used,  exc^  In  a  few  minor  Instancea,  In 
constructing  duraMe  roadbeds.  It  was  but  a 
fair  and  natural  presumption  that  the  levees 
as  now  constructed,  or  hereafter  to  be  raised, 
would  furnish  support  for  the  finished  road- 
bed or  pavement  surface.  There  was  no  rea- 
son for  the  electors  of  the  county  who  voted 
on  the  Issuance  of  bonds  to  beUeve  that  the 
general  custom  of  the  county  would  be  de- 
parted from  In  this  paTticnlar  instance.  The 
amount  of  money  provided  to  meet  the  coet 
of  the  proposed  Improvements  refutes  a  con- 
trary theory.  Levees  are  ordinarily  con- 
structed at  the  expense  of  the  landowners 
who  are  benefited  therefrom.  It  scarcely 
requires  the  aid  of  testimony  to  show  that 
$870,410  would  not  construct  34.10  miles  of 
durable  roadway  npon  embankments  or  lev- 
ees to  be  erected  at  a  safe  height  above  fiood 
plane  and  In  addition  build  exp^slve  bridges 
across  broad  streams.  Petitioner  does  not 
claim  that  it  wUI.  He  only  insists  that  the 
fund  provided  Is  sufficient  to  build  a  durable 
road  and  argues  that  a  durable  road  is  one 
that  possesses  from  the  character  of  the  mate- 
rial used  in  Its  construction  Inherent  wearing 
strength  or  durability.  Inferentially,  how- 
ever, the  highway  Is  to  be  built  on  the  pres- 
ent levee  grade,  wbicb  Is  below  the  flood 
plane. 

The  petition  is  silent  as  to  whether  the 
rights  of  way  to  be  secured  by  Sacramento 
county,  as  shown  by  the  report  of  the  high- 
way coinniissi(m,  over  the  lands  of  certain 
named  private  landowners  which  Ue  within 
the  "River  Road"  section  have  yet  been  ac- 
quired ;  and  also  as  to  the  result  of  the  pro- 
posed joint  construction  by  the  supervisors 
of  Sacramento  and  Solano  counties  of  a 
bridge  across  the  Sacramento  river  at  Rio 
VlBta. 

The  argument  that  the  hl^way  having 
been  established  before  any  levee  was  built 
and  that  the  dominant  easement  therefore 
goes  with  it  for  highway  purposes,  and  that 
this  right  cannot  be  lost  ttcept  by  direct 
provision  of  the  Legislature  that  it  be  sub- 
ject to  uses  for  reclamation  purposes  or  nn- 
leaa  taken  by  ccmdemnation  proceedings,  la 
not  Important  In  the  light  of  the  facts  pre- 
sented by  the  issues.  The  writ  of  mandate 
may  not  be  employed  to  aid  In  the  unneces- 
sary or  wanton  destruction  of  property,  even 
though  its  loss  may  be  made  whole  to  the 
owner.  Equity  abhors  wanton  waste.  Tta 
reasonable  certainty  that  a  durable  blg^iway 
constructed  upon  the  levee  at  Its  present 
grade  would  within  a  reasonable  p^iod  he- 
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come  Inextricably  lost  or  reudraed  Inaceea- 
rtble  for  use  would  In  a  saffldoit  reaam  tor 
9  denial  of  the  writ. 

[8]  The  road  construction  casea  dtad  by 
petitioner  are  not  wholly  In  point  here.  TbK 
obstadoB  to  be  overcome  In  those  cases  wwe 
the  natural  inddents  to  the  building  of  roads 
m  the  particular  localities  In  which  they 
were  constructed,  and  were  obvloaaly  within 
the  contemplation  of  their  projectors,  Cota 
or  tunnds  through  mountains  or  causeways 
across  swamps  and  morasses  are  difficulties 
to  be  surmounted  In  districts  in  whldi  thes 
exa  known  to  exist.  Sudi  difficulties  are 
quite  )»tent,  however,  and  are  always  reckon- 
ed wiUi  In  such  projects  of  construction.  In 
the  Instant  case,  however,  the  facts  are  dif- 
ferent. Here  It  would  be  but  natural  to  sup- 
pose tliat  the  levee,  If  raised  to  a  he^t  to 
Insure  safety  against  ovwflow,  would  be  so 
raised  at  the  expense  of  the  landowners  and 
otbm  directly  boieflted  thereby;  secondly, 
If  not  raised,  it  would  still  serve  reasonably 
well  as  a  subgrade  for  the  hlghvray  as  It  bad 
served  for  many  years  past  Its  hei^t  was 
suffident  as  a  roadbed,  but  insufficient  for 
levee  purposes. 

*'Thi;  writ  of  mandamns  is  not  wholly  a  writ 
of  rigbt,  but  lies,  to  a  contddereble  extent, 
within  the  sound  jodidal  discretion  of  the 
court  where  the  appUeation  i»  made;  *  *  • 
and  no  court  should  aUow  a  writ  of  mandamus 
to  compel  a  technical  compliance  with  the  letter 
of  the  law,  where  such  compliance  will  violate 
the  spirit  of  the  law.  *  •  •  The  writ  of 
mandate  should  not  be  used  to  wrongfully  wrest 
a  statute  from  its  true  purpose.**  Wiedwald  v. 
Dodson,  96  CaL  460,  80  Pac  SBO. 

A  well-known  prlndple  of  law  Is  announced 
in  State  ex  rel.  Southern  New  England  Tel. 
Co.  V.  Towers,  Commissioner,  71  Conn.  657, 
42  Atl.  1083,  to  the  effect  that  where  the  city 
coundl  had  in  contemplation  and  under  con- 
slderatlon  a  plan  to  be  worked  out  within 
a  reasonable  period  of  time  that  Would  change 
an  established  system  of  stringing  telephonic, 
telegraphic,  fire  alarm  and  electric  light  wires 
to  a  new  and  Improved  system,  a  writ  of  man- 
date would  not  lie  to  compel  the  street  com- 
missioner to  grant  permission  to  a  telephone 
company  to  lay  wires  under  the  old  system, 
although  the  right  was  absolute,  and  would 
have  been  compelled  but  for  the  contemplated 
change.  This  is  surely  a  sound  prindple  of 
equity,  and  has  its  ai^catlon  to  the  Instant 
case. 

It  Is  the  dalm  of  respondent  that  the  only 
interest  that  petitioner  has  in  this  proceeding 


that  may  be  dlffwentlated  ficom  the  Interest 
of  any  other  taxjiayer  of  tba  county  is.  an 
ulterior  interest  tO.  proflt  by  shifting  a  bur- 
den that  bdongs  to  bim  and  his  asaodates 
to  tliosB  who  would  not  otherwise  be  called 
upon  to  contribute  to  tbe  constmetlcHi  of  lev- 
ees for  the  protection  of  himself  and  other 
abutting  landownera.  It  is  true  that  petition- 
er's legal  grievance  la  not  greater  than  that 
oxnnKm  to  other  taxpayers  of  the  county. 
He  Is  not  denied  a  privilege  by  dday  that  he 
had  ever  enjoyed.  The  means  of  egress  and 
ingress  to  Us  itroperty  remain  unchanged  and 
no  complaint  la  made  as  to  its  adequacy.  If 
the  levee  Is  raised  to  the  flood  height  at  the 
expense  of  the  bond  fund,  it  wlU  directly 
relieve  him  ot  a  burden  that  would  otherwise 
be  his.  As  a  matter  of  law,  he  cannot  be 
said  to  be  any  more  benefldally  interested 
in  the  improvement  of  the  designated  jmrtloD 
of  the  highway  sought  to  be  improved  Hian 
In  any  other  part,  or  tlie  whole  thereof,  or 
than  any  other  dtlzen  taxpayer  should  he. 

The  delay  complained  of  has  not  lagged 
beyond  atate  hi^way  constmctkm  or  similar 
pi^lc  work  in  other  counties  of  the  state. 
The  highway  commission,  by  resolution,  aa 
shown  by  the  petition,  gave  as  a  reason  tot 
not  acting  as  demanded  the  failure  of  petl* 
tloners  themsdves  to  comply  with  (be  r^ 
gulremeuts  of  the  state  reclamation  board 
and  to  bring  the  river  levee  up  to  the  prfr 
scribed  grade.  Tbls  much  Is  admitted. 

It  is  not  charged  that  the  highway  commis- 
sion has  In  any  wise  acted  contumaciously. 
It  has  declined  only  to  act  until  such  time  as 
it  may  be  able  to  proceed  effidently. 

It  is  a  matter  of  record  and  a  notorious 
fact  that  the  reclamatldi  board  is  at  the  pres- 
ent time  througji  the  state  department  of 
engineering  completing  surveys  such  as  are 
necessary  for  the  adoption  of  a  definite  proj- 
ect to  follow  the  requirements  of  the  Cali- 
fornia debris  commission,  which  shall  Indude 
the  east  levee  <^  the  Sacramento  river  south 
from  the  dty  of  Sacramento.  The  work  will 
doubtless  be  carried  forward  with  such  ac- 
celeration as  Is  consistent  with.the  magnitude 
of  the  project  The  right  to  the  issuance  of 
the  writ  of  mandate  is  largely  within  the  dis- 
cretion of  the  court  Much  that  has  been  said 
here  Is  directed  to  the  discretionary  powers 
of  the  court.  There  appears,  however,  suffi- 
cient equitable  reasons  for  denying  the  peti- 
tion. It  is  ordered,  therefore,  that  the  d^ut^ 
rer  be  sustained  and  the  petition  dismissed. 

We  concur:    HABT,  J;  J. 
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from  tbe  amoant  so  to  be  paid  by  said  North 
KOEBIG  V.  NORTH  AMERICAN  DREDO-  American  Dredging  Company  of  Nevada  to 
INQ  CO.  OF  NEVADA.    (Civ.  3654.)         said  A.  H.  Koebig,  Sr..  aa  above  specified. 

_     ■        .  Nortli  Anuicui  Dredging  Company  of  Neva- 

UMstrict  Court  of  Appeal,  Firat  District,  Di-  da,  a  OorpontloD,  by  C.  P.  Onthridge,  Vice 
Tiaion  1,  California.    Dec.  29,  1920.   Hear-  PnMtat" 
ing  Denied  by  Supreme  Coart  Feb.  24,  1921.) 


.AaalfKiaeits  ^106— Paymait  for  asslgamaRt 
«f  alfletne  pQwar  M«traet  hold  to  bo  o<ni- 
pmta6  00  irodglog  oodor  •xlttlig  ui  lator 
ooNtnotii 

Contract  by  wUeh,  In  consideration  of 
plaintiff  assigning  bis  contract  for  electric  pow- 
er for  dredging  at  N.,  defendant  agreed  to  pay 
plaintiff  one  cent  per  yard  of  material  dredged 
through  use  of  defendant's  dredge  leased  to 
the  city  of  N.,  payments  to  be  made  out  of 
moneys  as  received  from  the  city  as  rentals 
for  the  dredge,  h«ld  to  apply,  not  only  to  the 
lease  contract  than  made  defendant  with 
the  cdty,  but  to  a  later  leaae  contract  made 
between  them;  the  later  contract  amounting 
m«r^  to  an  extendon  of  the  earlier,  and  un- 
der both  the  dredge  being  operated,  not  only  on 
the  same  work  bat,  as  contemplated,  by  use  of 
the  electric  power,  contract  for  which  was 
asirigiMd. 

Appeal  from  Snperlor  Coart,  Loa  Angeles 
County :  John  N.  York,  Jodge. 

Action  A.  H.  Koebig  against  the  North 
American  Dredging  Company  of  Nevada. 
Jiidigm«it  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Overton,  Lyman  A  Plomb,  of  Los  Angeles, 
for  api>e]laDt. 

BaUita  Bandlni,  of  Los  Angeles,  for  respond- 
eat. 

RICHARDS,  J.  This  appeal  Is  from  a 
Judgment  in  favor  of  the  plainttfF  In  an  ac- 
tion brought  to  recover  the  sum  of  $8,028, 
claimed  to  be  a  balance  due  from  the  defend- 
ant to  the  plaintiff  tinder  a  certain  agreement 
In  writing  which, 'as  set  forth  Id  the  com- 
plaint, reads  aa  ftoltows: 

"A,  H.  Koebig,  Sr.,  Loa  Angeles,  California- 
Dear  Sir:  In  consideration  of  yonr  assigning  the 
agreement  which  yon  bold  with  the  Southern 
C^Stomia  Bdiaon  Company,  to  famish  elec- 
tric power  for  dredging  purposes  at  Newitort 
Beach,  California,  to  C.  F.  Outhridge,  the 
North  American  Dredgii^  Company  of  Nevada, 
a  corporation,  hereby  agrees  to  pay  you  an 
amount  equal  to  one  cent  per  cubic  yard  of 
material  dredged  through  the  use  of  said  com- 
pany's dredge  leased  to  said  city  of  Newport 
on  November  20,  191S,  inch  payments  to  be 
made  out  of  moneys  as  received  from  eaid  city 
aa  rental  for  said  dredge;  provided,  however, 
that  any  sum  over  and  above  ^,600.00  which 
said  Southern  California  Edison  Company  may 
cbatce  to  said  C.  F.  Gutbridge  for  the  con- 
struction and  erection  of  a  line  for  tranemitting 
electric  current  to  a  point  marked  station  S 
north,  of  Bay  Island,  on  the  Harbor  channel 
map  of  Newport  Harbor,  approved  by  Paul 
Kressly,  April  SO,  IMS,  shall  be  deducted 


fme  eomplalttt  farther  allies  that  prior  to 
the  making  of  said  contract  between  himself 
and  the  defendant  the  latter  was  negotiating 
t<K  a  contract  with  the  dty  of  Newport 
Beach,  by  the  terms  of  which  the  defendant 
was  to  lease  to  said  dty  of  Newport  Beach 
a  certain  dredger  to  be  nsed  by  said  city  in 
dredging  a  channel  through  lia  harbor,  but 
was  unable  to  consnmmate  said  agreanoit 
because  of  the  defendant's  inability  to  pro< 
vide  the  electric  energy  for  the  operation  of 
said  dredge,  and  fin-  that  reason  the  d^end- 
ant  had  ottered  into  the  aforesaid  contract 
with  the  plaintiff  and  was  thus  mabled  to 
consummate  thrir  transaction  with  the  dty 
of  Newport  Beach,  and  that  under  their  said 
contract  with  said  dty  a  large  amonnt  of 
dredging  was  done.  The  plaintiff  further  al- 
leges that  he  pecformed  the  portions  of  said 
agreement  on  his  part  to  be  performed,  and 
that  the  defendant  proceeded,  throua^  the 
aid  of  the  power  thus  obtained,  to  do  the 
dredging  work  spedfled  in  said  agreemmt, 
and  thereby  and  in  accordance  with  the  terms 
tbenot  became  Indebted  to  the  plaintiff  In  a 
certain  amount,  upcoi  whldi  certain  paymoits 
were  made,  leaving  a  balance  dne'ttf  tiie  sum 
for  wlddk  tills  action  baa  been  brooght,  and 
whldi  the  defteidant  Is  allesed  to  have  failed 
and  refused  to  pay. 

nie  defendant  in  Its  answer  pot  in  tasue 
tlie  material  avermenta  of  tibe  plalntUFs  com- 
plaint, and  in  additioa  tiiereto  set  forth  a 
state  o£  facts  tmding  to  ahow  that  the  con- 
tract trhldi  It  was  aUeced  to  have  altered 
Into  with  the  dty  of  Newport  Beach  had  ex- 
pired by  reason  of  the  ttxt  that  the  funds  of 
the  mnnidpallty  which  had  been  set  apart 
to  do  said  dredgtag  work  had  become  ex- 
hausted, and  tbat  said  defendant  had  paid  to 
the  plaintiff  all  moneys  which  had  become  due 
prior  to  the  expiration  of  said  contract  and 
termination  of  said  work,  and  that  after  the 
suspension  of  dredging  work  under  said  con- 
tract the  defendant  had  entered  Into  a  new 
or  sui^lemental  ctmtract  with  said  dty  of 
Newport  Beach,  to  which  new  contract  and 
to  whatever  dredging  work  was  to  be  done 
thereunder  the  contract  between  itself  and 
the  plaintiff  did  not  apply,  and  hmce  that 
the  defradant  was  tmder  no  liability  to  the 
plaintiff  by  reason  of  any  dredging  work  done 
under  said  new  and  supplemental  contract 
with  said  dty. 

The  case  went  to  trial  oixm  the  tasnes  as 
thus  made  op,  and  upon  the  submission  of  the 
cause  the  trial  court  made  Its  findings  of  fact, 
following  In  the  main  the  averments  of  the 
plaintiff's  complaint,  and  further  finding  that 
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the  (^iglnal  and  Bnpptemaital  contracts  be- 
tween the  defendant  and  the  dty  of  Newp<w* 
Beach  ccmstltiited  bat  one  entire  and  Ins^ 
arable  contnct,  to  whidt  the  agreement  be> 
twea  the  plaintiff  and  the  defendant  applied, 
with  the  result  that  ibe  defendant  was  hdd 
liable  to  lAaintifF  for  the  percentage  to  be 
paid  lilm  for  all  dredging  done  under  both 
the  first  and  the  anpplemental  agreemoit,  and 
hence  found  as  a  conclusion  of  law  that  Hie 
plaintiff  was  entitled  to  Judgment  tot  the  bal- 
ance daimed  to  be  due.  Judgment  was 
tered  acoordlz^  for  said  sum,  and  it  JBtnaa 
this  Judgment  that  the  defendant  prosecntes 
tbo  present  anwai* 

We  find  no  merit  in  tbm  a^ellan^s  cwten- 
tion  tiiat  the  agreement  between  ItsetC  imd 
the  plain  tiff  was  to  be  confined  aa  to  its  scope 
and  effect  to  the  original  contract  between 
the  defendant  and  the  vity  of  NewpcHt  Beach. 
The  agreemcaat  with  the  plaintiff  does  not  so 
state  eitbtt  expresi^  or  by  reastmable  impli- 
catkm.  It  was  in  plain  twnia  an  agTe«D>ent 
to  par  the  plalntlft  an  amount  equal  to  one 
omt  per  cubic  yard  of  material  dredged 
through  the  use  <tf  the  defoidant's  dredge 
while  tile  same  was  bdng  used  by  said  city 
of  Newport  Beadi  for  dredging  purposes  and 
was  op««ted  throngb  the  power  obtained  by 
the  defendant  through  the  contract  whldi 
plaintiff  held  with  the  Southern  OaUfomia 
Edison  Company  and  which  had  by  falm  been 
assigned  to  the  defendant  This  is  made 
plain  by  reference  to  the  supplemental  con- 
tract -yhdtii  tbe  defendant  entered  Into  with 
the  dty  of  Newpwt  Beach,  and  which 
amounts  merely  to  an  exteaoslon  of  the  terms 
of  the  original  contract  for  the  use  by  said 
city  of  the  d^endant's  dredger.  Under  both 
the  original  and  supiAemeatal  contract  with 
Ijie  dty  of  -Newport  Beach  the  defendant's 
dredger  was  to  be  used,  and  was  to  be  operat- 
ed, and  tiie  same  was  in  fact  operated,  by 
the  use  of  the  electric  power  to  which  the 
defendant  acquired  the  right  of  use  through 
the  assignment  to  it  of  the  paintiiFB  contract 
with  the  Southern  California  Bdison  Com- 
pany. Tbe  trial  court  properly  treated  the 
arrangement  between  the  defendant  and  the 
dty  of  Newport  Beadi  as  continuous  in  its 
character,  and  hence  as  one  to  whldi  in  its 
CTtlrety  the  plalntifTs  contract  applied.  This 
being  so,  there  were  do  errors  committed,  we 
think,  in  ordering  judgment  in  plaintiff's  fa- 
vor tor  the  amount  which  became  due  through 
the  use  and  <werati0D  of  the  defendant's 
dredger  by  tiie  dty  of  Newport  Beach  under 
the  suE^lemental  arrangement  for  the  com- 
pletion of  the  dredging  operations  for  which 
the  defendant's  dredge^  and  the  plaintlCTs 
contract  for  electric  power  requisite  to  oper- 
ate the  same  were  acquired. 
Jndgmwt  affirmed. 

We  concur:  S£AWBI«L,  Presiding  Justice 
protaBS.;  KBBBIOAK,  J. 


MOWOERSHELL  v.  HOWDERSHEIX. 

(Civ.  3622.   L.  A.  6209.) 

(District  Court  of  Appeal,  First  District,  Di- 
Tieion  1,  California.  Dec.  13,  1920.  Hearing 
Denied  by  Supreme  Coart  Feb.  11,  1921.) 

1.  Dlvoroe  ^»l36-.Separatioa  by  oonsoat  aet 

•howB. 

In  an  action  b;  husband  for  divorce  on 
ground  of  descrtioQ,  evidence  held  to  anstain 
finding  that  separation  was  not  by  consent  with 
the  understanding  that  one  party  sbonld  apply 
for  divorce  luider  Civ.  Code,  J  99,  though  an 
agreement  for  division  of  property  was  entered 
into  soon  after  the  separation. 

On  Hearing  In  Supreme  Court. 

2.  Dlvoroe  ^»56— ^CMMit  separailoa"  Isisn* 
tertal  by  reasoa  of  sabseirmat  refaaal  to  ea- 

hablt. 

Divorce  for  desertion  was  properly  granted 
although  there  was  a  "sepaiistion  by  consent" 
within  the  meanbig  of  dr.  Oode,  |  99,  where 
after  the  execution  of  the  conaat  agreemeiit 
plaintiff  regnested  defendant  to  resume  tiie  ma^ 
riage  relation  with  him  and  the  defendant  re- 
fused his  request. 

Appeal  from  Sup«1or  Conrt,  Los  Angles 
County ;  John  U.  Tork,  Jndg& 

Aotim  by  B.  J.  HowdetabeU  against  Norma. 
Howdershell.  Jndgnmit  for  itfalntlff,  and 
defendant  aK>eBls.  Affirmed  In  tbe  Ustrict 
Court  of  Appeal,  and  bearing  denied  in  Su- 
preme Court 

William  Bills  Lady,  of  Los  Acgelea,  for  ap- 
pellant. 

Mllton  K.  Xoung,  of  Los  Angeles,  tot  re- 
spondent 

RICHARDS,  J.  This  Is  an  appeal  by  the 
def«idant  from  a  Judgment  of  divorce  in 
plaintiff's  behalf  on  tbe  ground  of  desertion. 
The  sole  contenti<m  of  the  appellant  herein 
Is  that  the  evidence  in  the  case  shows  that 
the  B^aration  between  the  parties,  upon 
which  tbe  plaintlfTs  claim  of  desertltm  on 
the  part  of  the  defendant  la  based,  was  a 
roluntaiy  separation  occurring  as  ttfe  result 
of  an  agreement  in  writing  betwem  the  par- 
tics  for  such  separation  and  for  a  setUeanent 
of  their  property  rights.  Defendant  daimed 
at  the  trial  and  contends  upcm  this  appeal 
that  under  secti<«i  99  of  the  Civil  Code  "sepa- 
ration, by  consent  with  or  without  the  under- 
standing that  one  or  the  other  party  wIU  ap- 
ply for  a  divorce  is  not  desertion."  The  dif- 
ficulty with  the  defendant's  craitenHon  in  that 
regard  does  not  arise  out  of  the  aecti(u  of  the 
Code  above  dted,  but  arises  out  ot  its  apfdl- 
cation  to  the  facta  of  the  case  at  bar.  Vbese 
facts  as  found  by  the  court  and  as. fully  sup- 
ported by  the  evidence  are  briefly  these: 

[1]  The  parties  to  this  actUm  Intermarried 
in  the  year  1904,  and  lived  together  as  hns- 
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tmnd  and  wife  until  some  time  In  tbe  in<mth 
at  April,  1917,  at  whldi  time  they  were  xesld* 
Ins  in  the  city  of  Lob  AngeleB.  For  soma 
time  prior  to  tbe  latter  date  their  marital  re- 
lations bad  been  inbarraonious  to  an  extent 
wlildi  seemed  to  r^der  tbelr  separation  Im- 
minent and  Inevitable.  On  or  about  April 
22,  1&17,  a  meetlq^  was  beld  between  the 
{daintlff  and  jdefendant  and  two  friends  of 
theirs,  a  Mr.  and  Mrs.  Hamilton,  with  a  view 
to  ftttempting  to  brinsr  about  a  reconciliation. 
After  considerable  discosEdon  tbe  effort  of 
these  friends  to  effect  a  reconciliation  proved 
unsucoesBfuI,  and  the  plaintiff  left  his  home 
where  tbe  Interview  occurred  and  went  to 
his  office  in  another  pert  of  the  dty,  to  which 
shortly  thereafter  the  defendant  sent  Mr. 
Hamilton  with  a  message,  stating  that  she 
did  net  wish  to  see  the  iHaintiff  any  more 
and  directing  him  not  to  return  to  their  home. 
Plaintiff,  however,  returned  to  the  home,  but 
only  tot  the  purpose  of  removing  his  effects 
to  a  rear  bedroom  therein,  which  he  occupied 
for  a  abort  while  thereafter  but  with  no  in- 
tercourse  wit2i  tlie  defendant.  A  few  days 
later;  at  tbe  defendant's  request,  the  plain- 
tiff prepared  and  presented  to  the  defendant 
the  written  agreement  for  a  division  of  their 
property  upon  which  the  defendant  herein 
re^es  as  showing  a  s^ratlon  by  consent 
Tbe  trial  court  embodied  this  writing  in  its 
findings,  but  in  connection  therewith  express- 
ly fonnd  that  said  writing  was  entered  into 
after  tlie  def aidant's  desertion  of  the  plaintiff 
bad  been  accompllahed  by  her  refusal  to  he 
reconciled  to  him  and  hy  her  direction  that  be 
remain  away  from  the  bwne.  The  writton 
agreement  between  the  parties,  ^rtille  it  n- 
cttes  the  existence  of  conditions  which  render 
it  impossible  for  the  parties  to  longer  live  to* 
gettier  in  the  relation  of  husband  and  wife, 
does  not  purport  otherwise  to  be  an  agree- 
ment to  separate  or,  in  other  words,  to 
amount  to  a  s^wration  by  consent,  but  does 
purport  to  amount  to  notltln^  uune  ttan  a 
property  arrangement  predicated  upon  an 
already  sadsting  aeparatl<Hi.  Obe  flndtng  of 
tbe  court  in  tliat  reepect  is : 

fThat  said  agreement  was  not  Intended  as 
■B  agreement  between  the  plaintiff  and  defend- 
ant to  live  separate  and  apart,  but  was  Intend- 
ed to  recognlBe  the  fact  that  plaintiff  and  de- 
fmdant  were  then  living  separate  end  apart  by 
reason  of  the  defendant's  refusal  to  lire  with 
maid  plaintiff,  and  was  for  the  purpose  <mC  pro- 
viding a  property  settlement  between  tbe  plain* 


tiff  and  defendant  and  to  assure  maintenance 
and  support  for  said  defendant" 

The  court  further  makes  flila  soggestlTe 

finding,  namely; 

"That  tbe  next  day  after  the  execution  of 
■aid  agreement,  to  irtt,  on  April  29,  1917;  tiie 
said  plaintiff  retroeatad  the  said  defendant  to 
resome  the  marriive  rdation  with  him  and  to 
thereafter  live  with  him,  but  tbe  said  defend- 
ant refused  so  to  do,  and  ever, since  has  con- 
tinued to  live  separate  and  apart  from  the 
plaintiff  and  to  desert  and  abandon  him." 

The  evidence  fully  sustains  these  findings 
of  fact,  and  the  findings  amply  support  the 
judgment  in  plaintiff's  favor  rendered  and 
entered  herein. 

It  may  be  noted  that  the  defendant,  while 
relying  solely  upon  her  contention  that  the 
evidence  showed  a  separation  by  ctmsent,  has 
never  either  in  her  pleadings  or  proofs  of- 
fered to  return  to  plaintiff  or  to  resume  their 
marital  relations. 

We  find  no  merit  in  tbe  appellanfs  con- 
tention, and  tile  judgmmt  is  affirmed. 

We  concur:  KBRRIOAN,  J.;  SflAWBIiL, 
Presiding  Justice  pro  tern. 

Oitfnien  of  Supreme  Court  In  Bank  Deny- 
ing Hearins- 

PEE  CURIAH.  [X]  In  denying  the  appli- 
cation for  a  bearing  in  tida  court  after  deci- 
sion by  the  District  Court  of  i^PPeal  of  the 
First  Appellate  District,  Divlsltm  1,  we  desire 
to  say  that  our  denial  is  not  to  be  taken  as 
an  approval  of  the  portion  of  the  <q;^l(ni  of 
the  District  Court  of  Appeal  dealing  with  the 
question  of  the  character  of  tiie  written  agree- 
ment referred  to  therein,  and  tlie  finding  of 
the  trial  court  that  the  same  was  not  Intend- 
ed as  an  agreement  between  the  plaintiff  and 
defendant  to  live  separate  and  apart.  We 
base  our  denial  of  the  petition  for  hearing  in 
tills  court  upon  what  is  said  In  the  opinion 
with  relation  to  the  finding  of  the  trial  court 
to  the  effect  that  after  the  execution  of  the 
agreement  the  plaintiff  requested  the  defend- 
ant to  resume  the  marriage  relation  with  him 
and  that  tiie  defendant  refused  this  request 
and  has  ever  since  continued  to  live  separate 
and  apart  from  him.  This  finding  does  not 
appear  to  be  attacked,  and  sufSciently  dis- 
poses of  the  ease. 

All  concur. 
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MeMILLAN  V.  GREENAMYER  et  al. 

(Civ.  3234.) 

(District  Coart  of  Appeal,  Second  DiBtri<^  Di- 
Tisioii  2,  California.  Dec  24,  1^.) 

Appeal  ■nd  error  «»I24— AseeolatlaM  «s> 
20(1)— Oae  imttea  of  aoioelatlOR  nay  appeal 
from  allegeil  colloalve  coafessoi  JudoBMt. 

In  an  action  on  a  note  given  by  traateea  of 
an  asBociatfon,-one  of  the  trustees,  represent- 
ing himself  and  other  shareholders,  is  entitled 
to  maintain  a  defense  on  a  showing  that  the 
other  trustees  were  acting  in  collusion  with 
plaintiff  in  attempting  to  enforce  a  note  on 
which  the  consideration  had  failed,  so  that  ap- 
peal from  a  judgment  by  confession  by  sadi 
tniatee  whoae  anower  waa  ignored  ahonld  not 
be  ^amlRied. 

Appeal  from  Superior  Coar^  Loa  Angeles 

County;  S.  M.  Marsh,  Judge. 

Action  by  Joseph  McMillan  against  C.  V. 
Greeuemyer  and  others  as  trustees,  doing 
business  under  the  name  and  style  of  Me- 
chanical Development  Company.  Jndgment 
for  plaintiff,  and  defendants  appeal.  On  mo- 
tion to  dismiss  appeaL   Motion  denied. 

Bupert  B.  Tumbull,  of  Los  Angeles,  for  ap* 
pellants. 

W.  B.  BflllaTf  ot  Los  Angeles,  tor  req^ond-, 
cot 

WELLSB,  J.  Respondent  moves  to  dis- 
miss the  appeal,  stating  as  grotmd  for  the 
motion  that  Judgment  against  the  defendants 
was  entered  by  ctmfesslon,  and  that  appeal 
does  not  lie  from  such  a  Judgment 

The  transcript  shows  that  the  complaint 
waa  filed  May  29,  1917,  to  recover  Judgment 
ca  a  pnunlssory  note  executed  by  the  Me- 
chanical Development  Company,  an  unincor- 
porated assoclAtluu  doing  business  under  a 
declaration  of  trust  such  as  Is  commonly  us- 
ed In  similar  organizations  fashioned  after 
the  plan  of  the  so-called  "Massachusetts 
Trust."  On  June  12,  1917,  an  answer  was 
filed,  purporting  to  be  on  behalf  of  all  the 
defendants,  to  which  a  demurrer  was  sus- 
tained with  leave  to  amend,  on  June  27,  IM?. 
A  confessl(m  of  Jndgment  was  filed  July  2, 
1917,  on  behalf  of  the  association,  signed  by 
Josephine  M.  Johnson,  vice  prealdeat,  and  P. 
Borden  Johnson,  secretary.  Attached  to  the 
confession  appears  a  copy  of  a  resolution 
passed  by  the  trustees,  ordering  the  confes- 
sion to  be  executed.  It  is  recited  In  the  reso- 
lution that  the  association  has  no  defense  to 
the  action,  and  that  the. appearance  by  an- 
swer and  the  ^pli^mait  of  an  attorney  by 
trustee  Greenamyer  was  unauthorized.  An 
amoided  answer  was  filed  July  12, 1917,  pur- 
pwtlttg  to  be  on  behalf  of  the  defcmdant 
trustees,  wulch,  by  ord^  of  court  made  July 


20, 1017,  waa  stricken  from  the  flies,  and  tbe 
names  of  Josephine  M.  Johnson  and  P.  Bor- 
den Johnson  were  also  eliminated  from  tbe 
amended  answer ;  the  defendant  Greenamyer 
being  granted  leave  to  file  an  amended  an- 
swer within  ten  days.  The  defendant  Green- 
amyer, answering  for  the  Mechanical  Devel- 
opment Company  and  himself  Individually  aa 
trustee,  on  July  24,  1917,  filed  an  amended 
and  supplemental  answer  attached  to  whlcb 
appears  an  order  of  the  presiding  Judge  per- 
mitting Its  filing.   This  treading  avers  that 
there  was  no  consideration  for  tbe  execution 
of  the  note,  or,  at  least,  tliat  the  considera- 
tion has  failed  to  a  material  extent  tbnragti 
the  manipulations  of  tbe  plaintiff;  that  tbe 
defendants  Josephine  M.  Johnson  and  'P. 
Borden  Johnson  are  subservient  to  tlie  will 
of  plaintiff;   and  that  they  are  conniving 
with  tbe  plaintiff  to  wredc  the  association  in 
order  to  deprive  Greenamyer  of  his  valuable 
interest  therein.   Plaintiff  moved  the  court, 
on  July  12,  1917,  to  render  Judgment  on  the 
confession.    Tbe  notice  of  motion  bears  the 
following  indorsements:  "JuL  12,  1917.  Mo- 
tion denied.    Attest:  H.  J.  Lelande,  Clerk, 
by  Geo.  B.  Whlteleather,  Deputy.  Depart- 
ment Na  10;"  and  "Nov.  21,  1917.  Motion 
granted.    Attest:    H.  J.  Lelande,  Clerk,  by 
E.  E.  Ekdale,  Deputy.    Department  Na  6." 
The  Judgment  from  which  this  appeal  Is  tak- 
en provides  that,  In  accordance  with  the  con- 
fession of  Judgment,  the  plainUfl  recover 
from  the  defendants  Greenamyer.  Joseidilne 
M.  Johnson,  and  P.  Borden  Johnstm,  as  trus- 
tees doing  bualnesB  under  the  name  and  style 
of  Mechanical  Development  Company,  tiie 
sum  of  $6,887,  etc.  . 

The  record  does  not  disclose  that  any  ac- 
tion was  ever  taken  on  the  answer  filed  by 
order  of  court  subsequent  to  the  filing  of  the 
confession,  and  the  Judgment  Itself  Is  en- 
tirely silent  with  reference  to  the  answer. 
Tbe  court  apparently  Ignored  this  pleading, 
no  trial  was  had  on  its  Issues,  and  no  finding 
made  In  regard  to  the  truth  of  its  allegations. 
If  the  statements  made  therdn  were  sub- 
stantiated by  proof,  the  court  would  have 
been  Justified  in  r^derlng  a  different  Judg- 
ment than  that  founded  on  the  confessiw. 

The  defendant  Greenamyar,  being  one  of 
tbe  trustees,  representing  himself  and  the 
other  shareholders.  In  the  association.  Is  en- 
titled to  maintain  a  defoise  in  its  behalf,  <hi 
showing  that  the  other  trustees  are  acting  in 
collusion  with  the  plaintiff  In  his  attempt  to 
enforce  an  illegal  demand  against  the  asso- 
ciation. Newhall  V.  Western  Zinc  Mia  Co, 
164  Cal.  380,  128  Pae  1040. 

Motlcm  denied. 

We  concur:  FIMLATSON,  P.  J. ;  THOM- 
AS, J. 


(For  other 
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Ex  parta  LAM80N.  <Cr.  M7.) 

(DiBtrict  Court  of  Appeal,  Firnt  District,  Divi- 
sion 2,  California.  Dec.  2S.  1920.) 

1.  Iifuto  <S=»i9— MInitet  of  ooart  heM  to 
•knr  valantary  «pp«araiiM  of  parwitt  waiv- 
ing swrvlee. 

In  a  proceeding  to  make  a  cbUd  a  ward  of 
the  Jnrenlle  court,  a  redtal  In  the  minutes 
that  the  parents  Srere  present  la  open  conrt," 
and  that  they  partldpated  in  ihe  pTOceedb^s 
and  were  sworn  and  testified  shows  a  voluntary 
appearance  as  contemplated  by  St.  1819.  p 
1227, 1 4,  walTing  a  faflore  to  lerre  the  parents 
with  process. 

2.  Habeaa  oorpia  «»99(l)— Faota  heM  to 
ahow  cNlld  la  lawfal  oastody  aader  ooart  or- 
der. 

In  a  parent's  habeas  corpus  proceeding  to 
secure  release  of  a  child  adjudged  a  ward  of 
the  juvenile  court,  where  faUnre  to  serve  the 
parents  with  citation  had  Seen  waived  by  vol- 
untary appearance,  and  at  a  subsequent  hearing 
in  wliich  the  parents  were  served  and  from 
which  DO  appeal  was  taken  the  child  was  co&i- 
mitted  and  is  hi  costody,  Tield,  that  the  custody 
was  not  wfOiont  due  process  of  law. 

In  the  matter  of  the  application  ot  Fred 
M.  Lamson  for  a  writ  of  habeas  corpus  to 
be  directed  to  the  juvenile  court  of  Butte 
connty  to  secnre  the  rtdease  at  petlUoner^ 
danghter,  a  ward  ot  the  court;  fnnn  custody. 
Petltiw  denied. 

Walter  T.  I^nch,  of  StodctOD,  for  peti- 
tioner. 

John  B.  Robinson,  Dlst  Atty..  Of  Chico, 
and  B.  A.  Leonard,  of  Orovllle,  for  respond- 
ent. 


NOUBSE,  J.  The  petitioner,  who  ia  the 
fkther  of  Gertrode  Lamson,  a  ward  of  the 
jnvoUle  court  of  the  coanty  of  Butte,  filed 
bis  appUcatimi  in  this  conrt  ior  a  writ  of 
habeas  corpus  for  the  purpose  of  4«flniinfaig 
Into  tlie  l^Uty  of  die  oonflnemoit  of  aald 
ward  and  obtaining  her  discharge  from  cus- 
tody. The  grounds  of  the  petltitm  are  tbat 
aald  ward  Is  illegally  held  In  custody  be> 
oausB  at  the  time  of  the  orltf  nal  oommltment 
no  eervlce  of  citation  was  made  upon  the 
parents  of  said  ward,  that  the  same  was  not 
filed  with  the  clerk  of  the  eoort  prlw  to 
hearing,  and  that  service  thereof  was  not 
waived  by  them  by  a  volnntary  appearance  eor 
tared  In  the  mlnotea  of  the  courts  aa  re- 
quired by  mctlm  4  of  the  juvenile  court  law. 
BtHta.  1916^  p.  122B. 

one  facts  of  tiie  case  are  Out  on  the  2d 
day  of  June,  1910,  the  Judge  of  ttie  superior 
court;  sitting  as  a  judge  at  the  juvenile 
court  In  the  county  of  Butte,  made  and  en- 
tered his  judgment  adjudicating  said  Gert- 
rude Lanwon  a  ward  of  the  juvenile  court 
and  finding  that  the  paroits  of  said  ward  were 


XX  PABTE  LAMSON  TSG 
(IH  P.) 

incapable  of  exercising  proper  parental  con- 
trol over  her.  Said  jndgniait  and  findings 
were  made  as  a  result  of  the  hearing  conduct- 
ed by  Bald  conrt  on  the  29th  day  of  May,  1916, 
based  upon  a  petition  re^rularly  l^ed  therein 
on  the  26th  day  of  the  same  month.  Thereaft- 
er, and  <m  the  9th  day  of  April,  1917,  the  peti- 
tioner herein  filed  with  the  District  Court 
of  Appeal  for  the  state  of  California  In  and 
for  the  Third  Appellate  District  hla  applica- 
tion for  a  writ  of  habeas  corpus  directed  to 
the  probation  ofilcer  of  said  county  of  Butte, 
based  on  the  same  grounds  urged  hn-ein. 
This  application  was  denied.  On  April  24^ 
1917,  a  new  petition  was  filed  In  the 
juvenile  court  of  the  county  of  Butte,  ask- 
ing that  said  ward  be  committed  to  the 
St  Catherine's  Borne  and  Training  School  In 
San  Francisco.  Citation  thereon  was  duly 
served  upon  the  parents  of  aald  ward,  and 
th^  duly  appeared  at  the  hearing  thereof/ 
were  present  in  court,  were  represented  there 
by  couns^  and  took  part  In  all  said  proceed- 
ings. As  a  result  of  said  hearing  said  court 
did  on  ^e  2d  day  of  May.  1917,  commit  said 
ward  to  the  St.  Chtherlne's  Home  and  Train- 
ing School  where  she  is  now  confined.  Mo 
appeal  was  taken  fn»n  this  order. 

[1 ,  2}  For  the  first  hearing  no  dtathm  was 
served  up<m  the  parents,  and  service  thereof 
was  not  waived  by  them  In  writing.  Hence 
petitioner's  whole  case  rests  upon  a  claimed 
Insufficiency  of  the  minutes  of  the  court  of 
the  29th  day  of  May,  1916,  the  day  when  the 
first  hearing  was  had.  In  these  minutes  It 
Is  recited  that  "F.  M.  Lamson  and  Martha 
Lamson  were  present  in  open  court"  The 
minutes  further  show  that  these  parties,  the 
father  and  mother  of  Gertrude  T-gt^gfrp,  par- 
tit^pated  in  the  proceedings  and  were  sworn 
and  testified  as  witnesses  therein.  If  the 
clerk  had  used  the  word  "appeared"  Instead 
of  the  words  "were  present,"  there  wmild  be 
no  ground  for  argument  The  statute  re- 
Quires  that  the  voluntary  abearance  be  en- 
tered in  the  minutes  ot  the  court  unless  cita- 
tion has  bem  served  or  waived  in  writing. 
We  are  satisfied  that  the  clear  Intendment  (tf 
Oie  entry  made  by  the  dei^  was  that  of  a 
TOluntazy  appearance  as  contemplated  by  the 
statute,  and  in  view  of  the  fact  that  fh^ 
aame  Question  was  determined  adversely  to 
petitioner  in  the  application  for  habeas  cor- 
pus before  die  District  Court  of  ^peal  a£ 
the  Third  Appelate  District,  and  of  the  fur- 
ther fact  that  the  ward  is  now  committed 
under  a  siibsequent  order  made  after  due 
nottoe  to  the  parents  from  which  no  appeal 
was  taken,  we  cannot  say  that  the  ward  is 
now  in  custody  wltlumt  due  process  at  law. 

The  petition  la  denied,  and  fbe  ward  re- 
manded. 


We  concur: 
TAIN.  J. 


LANODQN,  P.  J.;  BBIT- 
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NEELY  V.  BUSTER  «t  9L  (Civ.  3239.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  .California.  Dec.  29.  1920.  Hear^ 
Ing  Denied  by  Sapreme  GoQrt  Feb.  24.  1U21.) 

1.  Apvaal  and  error  «=si93l  (I)— ■■feraiMn  to 
support  oonrf  •  flndlagt  wnalderMl  aa  ootab- 

llshed  facts. 

On  appeal  from  a  judgment  denying  can- 
celiatios  of  a  deed,  the  evidence  must  be  con- 
sidered on  the  theory  that  every  reasonable  in- 
ference dedndble  therefrom,  and  which  is  favor- 
able to  the  court's  flndlDg  that  the  deed  was  de- 
Hrered,  Is  an  established  fact 

2.  Appeal  and  error  •^842(2)— Fln«B|  of  de- 
livery Is  finding  of  fact. 

Delivery  or  nondelivery  of  a  deed  is  a  qoes- 
tion  of  fact  to  be  found  from  the  surrounding 
dreomstancea,  so  that  a  finding  id  deliverT 
based  on  conffictfaig  testimony,  or  on  infer- 
ences Kasonataly  dedndble  bom  the  evidence, 
cannot  be  qiwationed  on  appeal. 

3.  Deeds  «S3»64,  66(6)— Delivery  esseaUal;  d«- 
nvary  vast  fee  in  HfetlMo  of  granter. 

DeUrerr  of  a  deed  ia  eaaenOal  to  a  valid 
tnnafer  of  title  to  real  estate^  and  must  take 
place  during  the  Ufe  of  the  grantor. 

4.  Deeds  «»6 1— Delivery  to  tMrd  penoa  who 
delivers  to  flraatoa  after  flraa^r'a  daatk  Is 
aHMsat 

XteUverr  of  a  deed  need  qot  be  made  to  the 
grantee  in  person,  but  It  la  sufficient  where  the 
grantor,  inrting  with  aH  dominion  and  control 
over  it  and  intending  it  to  take  eifect  as  a  pres- 
mt  transaction,  delivers  it  to  a  third  person  to 
be  deUvered  to  the  grantee,  though  the  third 
person  does  not  transfer  possession  to  the  gran- 
tee until  sfter  tile  grantor's  death. 

5.  Deeds  •9=»98(3)— Leavlag  wKh  ftttwuey  ftaM 
detivery  to  graatee. 

Where  the  grantor,  after  signing  and  ac- 
knowledging his  deed,  gave  It  to  his  attorney. 
With  directions  to  ^ve  it  to  the  grantee  without 
any  reservations  or  conditions  attached  to  such 
delivery,  it  is  sufficiently  shown  that  the  gran- 
tor parted  with  all  control  over  the  deed  and 
intended  it  should  operate  as  a  present  transfer 
of  title. 

«.  Deeds  «=»65— Graatee's  asaaat  to  dsed  de- 
livered to  third  pertOB  relatea  to  time  of  da- 
livery. 

Vniere  a  deed  is  delivered  by  ^e  grafktor  to 
a  third  person  for  the  grantee  without  the  gran- 
tee's knowledge,  the  grantee's  snbeeqnent  as- 
aent  to  or  acceptance  of  the  deed  relatea  back 
to  the  delivery  to  the  depositary. 

7.  Deeds  <3=>208  (6)— Evldenoe  held  to  shew 
aeoeptanoe  hy  graatee  daring  grantor^  Hfe- 
time. 

In  a  salt  to  cancel  a  deed  for  nond^very, 
where  tt  was  shown  that  the  gran ti»r  left  ^e 
deed  with  his  attorney  for  the  grantee,  evi- 
dence that  thereafter  the  grantee  in  the  gran- 
tor's presence,  instructed  tbe  attorney  to  re- 
tain the  papers  for  her  safficiently  shows  an 
acceptance  by  her,  though  she  testified  that, 
while  aim  knew  tiie  papers  transferred  the 
propert7  to  her,  she  did  not  know  It  was  a  deed. 


Appeal  from  Superior  Court,  Log  Angelee 
County ;  CSiaa^  Uxaao*,  Jndse. 

Acttaa  b7  O.  W.  IVeely,  aa  admlnlstrater, 
against  Ethel  Stella  Uaj  Buster  and  anoth- 
er. Judgment  for  defendanta.  and  plaintiff 
appeals.  Aflirnied. 

William  EniB  lAdy,  of  Lob  Angeles,  for  ap- 

pellant. 

Henry  M.  Hnrd,  of  t08  Angelea,  for  xe- 

spooAmta, 

FINLATSON,  P.  J.  This  lB  an  appeal  by 
plaintiff  as  administrator  of  the  estate  of 
Wilbur  F.  Ebrl,  deceased,  who  died  Intestate 
on  December  29,  Plnlntiirs  Inteatate 

was  the  grandfather  and  adoptive  father  of 
tbe  defendant  Ethel  Stella  May  Buster. 

Wilbur  F.  Earl,  sometlilng  more  than  A 
year  before  his  death,  nam^,  on  September 
11,  1914,  signed  and  acknowledged  and  left 
with  his  attorney,  Henry  M.  Hurd,  Esq..  a 
deed  to  the  property  In  controversy,  wherein 
his  granddaughter,  Mrs.  Buster,  Is  named  as 
the  grantee.  The  deed,  which  was  without 
any  pecuniary  consideration,  recites  that  It 
is  made  for  love  and  affection.  Without 
donbt.  It  was  intended  as  a  gift  from  the 
grandfiather  to  his  granddaughter.  Plalntilf, 
as  administrator  of  the  estate  of  Wilbur  F. 
Earl,  deceased,  alleging  that  the  deed  was 
never  delivered,  brought  the  action  to  have 
the  Instrument  declared  to  be  null  and  voM. 
The  answer  pat  In  Issue  the  allegations  of 
nondelivery.  Tbe  lower  court  found  that  the 
deed  was  delivered.  Judgment,  aooradlngly, 
waa  entered  in  favor  of  def^dants,  and 
plaintiff  ai^>ea]8. 

Tbe  evidoioe  bearing  uiwn  the  one  queatkai 
In  tbe  case,  that  concerning  tb»  alleged  non- 
delivery of  the  deed,  la.  In  substance,  as  fid- 
lows: 

The  deed  was  prepared  by  the  grantor's 
attorney,  Mr.  Hurd.  After  being  signed  and 
acknowledged  by  the  grant«r.  it  was  left  by 
him  with  his  attorney  tot  delivery  to  the 
grantee.  Mrs.  Buster  testified,  in  substance, 
as  foUowB: 

I  was  not  present  when  the  deed  was  signed; 
I  knew  nothing  about  it  until  after  it  was  re- 
corded. I  knew  I  was  going  to  get  the  prop- 
erty, and  I  knew  that  grants  had  some  papers 
made  out,  bfcaose  he  told  me  so.  I  learned  that 
in  the  latter  part  of  September,  1014,  some 
time  after  the  deed  was  actually  made.  He  did 
not  tell  me  It  was  a  deed  that  he  had  made  out 
He  said  It  was  Just  some  papers.  Grandpa 
said  he  thought  he  would  have  it  made  ont  ta 
a  deed,  so  there  would  be  no  mistake.  Nobody 
ever  told  me  it  was  a  deed.  I  most  have  knows 
it  was  a  deed.  I  did  not  have  it  in  my  posses- 
sion until  it  was  recorded,  which  was  after 
grandpa  bad  died.  I  told  Senator  Hurd  to  keep 
tbe  papers  for  me.  (Tbe  witness  ia  here  re- 
ferring to  a  conversation,  testified  to  by  Mr. 
Hurd,  that  took  plaee  between  Urn  and  Mra. 
Buster  during  Mr.  Earl's  Btetfme  and  In  the 
latter's  presence.) 
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Ur.  Hnrd  twtlflcd.  In  substance,  u  fol- 
lows: 

I  prepared  the  deed.  Mr.  Barl  acknowledg- 
ed it  before  me  as  notary.  I  was  present  when 
it  waa  signed.  It  was  aigned  in  my  office.  T^e 
deed  was  left  with  me  at  the  time  it  was  made. 
WIi«n  it  was  s^ed  Mr.  Earl  told  me  to  giTO 
H  to  Mrs.  Buster— the  grantee.  He  told  me 
that  at  the  time  he  signed  tt.  He  told  me  to 
keep  It  and  giTe  it  to  her.  He  did  not  tell  me 
~~  to  wait  until  after  his  death  before  giving  it 
to  her.  I  was  instructed  to  deliver  the  deed 
to  Mrs.  Buster  at  once.  I  did  not  deliver  it 
until  after  it  was  recorded.  Z  recorded  it  on 
January  3.  1916,  after  Mr.  Earl's  death.  I  was 
not  told  not  to  deliver  it  or  not  to  record  it. 
The  deed  waa  in  my  poseesslo'ti  from  the  time 
It  was  made  until  recorded.  Mr.  Earl  was  talk- 
ing about  giving  Mrs.  Buster  his  property,  and 
I  said,  "Do  you  want  to  make  a  will?"  and  he 
aald,  "No;  I  want  to  deed  it  to  her.  I  want 
Ethel  to  have  it;"  and  he  says,  "Can  you  make 
that  out?"  and  I  said,  "Tes."  The  proposition 
at  that  time  in  my  mind  was  to  leave  the  deed 
in  escrow.  I  told  him  if  he  made  the  deed  he 
never  could  have  It,  and  he  said  he  wanted  her 
fo  have  It,  and  t  said,  "Do  jon  want  the 
deed?"  and  he  said,  **No;  joat  give  it  to 
her."  Following  that,  I  think  in  the  latter  part 
of  September,  as  I  waa  g<Rng  to  court,  I  met 
Mr.  Earl  and  Mrs.  Busier  at  the  entrance  to 
the  building  (referring,  evidently,  to  the  build- 
ing in  which  the  witness  had  his  otBces),  and 
I  spoke  to  them  and  I  said,  "How  do  ycnl  do, 
Mr.  EJarl?"  and  he  said,  "I  was  ^at  going  up 
to  see  Ton;"  and  I  said,  "What  waa  it?"  and 
he  Bays,  '*I  waa  g(^g  to  give  Ethd  tiiose  pa- 
pers;" and  I  said,  right,  how  Boon  do  you 
get  back?"  H«  said,  "Not  for  some  time."  I 
said,  "I  am  just  going  to  court  and  I  will  soon 
be  back."  She  said,  "All  right,  Mr.  Hurd,  you 
keep  them  for  me."  I  eaid,  "All  right,  Mrs. 
Buster,  I.wHI;"  and  I  hurried  on  to  eoort.  I 
kept  the  papers  for  her. 

[1, 1}  It  is  the  oontenticn  oi  appeUant  that 
the  finding  that  the  deed  vas  dellTared 
the  giantOT  and  accepted  the  grantee  la 
contrary  to  the  law  and  the  evidence.  The 
evidence  must  be  considered  on  the  theory 
ttaat  every  reasonable  inference  deducible 
ttierefronr,  and  which  la  favorable  to  the 
conrt's  finding  that  the  deed  was  delivered.  Is 
an  eatabliahed  fact  Delivery  or  nondelivery 
ia  always  a  question  of  foct  to  be  found  tmn 
the  surrounding  drcumstanoes  of  each  trans- 
action ;  and  a  finding  that  a  deed  has  been 
ddivered.  If  the  finding  Is  tnsed  upon  an  an- 
algia of  conflicting  teetlmony  or  upon  taifer* 
ences  reasonably  dedndble  from  the  evidence, 
may  not  be  questioned  here. 

4]  Delivery  of  a  deed  la,  of  course,  an 
essential  element  ttf  a  valid  transfer  of  title 
to  real  estate,  and  must  take  place  during 
the  life  of  the  grantor;  for  a  deed  cannot 
be  made  to  perfbrm  the  tunctioiEs  of  a  wllL 
But  the  delivery  need  not  be  to  the  grantee 
in  perwm.  Tbe  deed  may  be  ddlvered  to  a 
third  pers<m  to  be  by  him  delivered  to  the 
grantee.  Wbere  the  grantor,  parting  with  all 
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d<Hnlnlon  and  control  orar  flie  dMd,  and  In- 
tending It  to  take  effect  and  pais  the  title  as 
a  presmt  transfer,  delivers  it  to  a  third 
person  to  be  delivered  to  the  grantee,  and 
Buch  pommi  does  d^ver  it  to  On  grantee, 
as  aothwlsed  and  directed  by  the  grants, 
tJiere  is  a  good  delivery  to  the  grantee, 
thongb  the  grantor  be  dead  at  the  date  of  the 
last  delivery.  Sneathen  t.  Sneatben,  lOi  Ma 
201.  16  8.  W.  407,  24  Am.  St  Rep.  826;  Kel- 
ly V.  Woolsey,  177  CaL  826,  385,  170  Pac. 
887;  Carr  v.  Howell,  164  Oal.  872,  881,  97 
Fac  886;  Nelson  v.  Oolton.  S6  CaL  Am.  69, 
79.  171  Pac.  70L 

[I]  Barl,  after  signing  and  adcnowledglng 
Uie  deed,  gave  tt  to  bis  attorney  wiUi  direc- 
tions to  ^ve  it  to  the  grantee.  No  conditions 
whatever  wMe  attached  to  Oiis  ddlvery  of 
the  deed  to  the  granttn's  attorney.  Tbe 
grantor  parted  with  it  without  any  reserva- 
tion or  conditi<Hi.  Moreom,  it  is  a  ^ostlflable 
Inferenoe  from  tb»  evidence  that  Barl  bad 
formed  a  determlnatliHi  to  convey  this  prop- 
erty  to  his  granddaaghter,  and  that  the  deed 
was  signed  and  acknowledged  by  him  pur- 
suant to  that  formed  and  expressed  design. 
These  circnmstances  show  quite  conclusively 
that  when  he  delivered  the  deed  to  his  attor- 
ney he  parted  with  all  control  over  it.  and 
intended  that  it  should  operate  as  a  presmt 
transfer  of  the  title  to  the  land. 

Appellant's  chief  contention  appears  to  be 
that  the  grantee's  assent  dnrlng  the  lifetime 
of  the  grantor  has  not  been  shown.  He  con- 
cedes, as  indeed  he  must,  that  where  a  deed 
Is  delivered  to  a  third  person  with  Instruc- 
tions to  deliver  it  to  the  grantee  upon  the 
death  of  the  grantor,  the  latter  parting  with 
all  dominion  over  the  Instrument  and  reserv- 
ing no  right  to  recall  it  or  to  alter  ite  pro- 
visions, such  third  person  will,  in  such  case, 
have  authority,  after  the  death  of  the  gran-  — 
tor,  to  deliver  the  deed  to  the  person  named 
as  grantee,  and,  as  between  the  grantor  and 
grantee  and  those  claiming  nnder  them,  the 
rights  of  third  persons  not  Intervening,  the 
grantee's  acceptance  of  the  deed,  thongb  aft- 
er the  death  of  the  grantor,  wiU  c<mBtltate  a 
good  d^very.  But,  says  appellant,  here  the 
grantor  did  not  anthmrlze  bis  agent  to  delivw 
the  deed  after  bis  death,  but  to  make  Imme- 
diate delivery  to  the  grantee.  Hence,  says 
counsd,  for  appelant,  Hurd's  agency  was  dl» 
solved  by  the  grantor's  deatb,  his  authority 
to  d^ver  the  deed  thereupoi  terminated, 
and,  as  no  assmt  by  the  grantee  or  manual 
tradition  to  bae  was  given  or  made  during 
the  granttn'v  lifetime,  the  deed  never  became 
Iterative;  dtlng,  among  other  casea.  Fur- 
enes  v.  Elde,  109  Iowa.  611,  80  N.  W.  630,  77 
Am.  St.  R^.  546. 

Without  a  doubU  a  deed,  to  be  effective, 
must  be  delivered,  actually  or  constructively, 
to  the  grantee,  or  to  some  person  tax  his  use^ 
during  the  lifetime  of  the  grantor.  A  deed 
is  to  be  deemed  ooostnictivtiy  delivered 
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"where  It  Is  delivered  to  a  stranger  for  the 
benefit  of  the  erantee,  and  hla  assent  is 
shown,  or  may  be  presumed."  Civ.  Code,  | 
1059,  snbd.  2.  For  reasons  presently  to  be 
stated,  we  Incline  to  the  view  that,  under 
the  circumstances  <^  this  case,  the  grantee's 
assent  during  the  lifetime  of  the  grantor  may 
be  "presumed,"  not  Inferred  as  a  fact,  but 
presumed  as  a  matt^  of  law,  within  the 
meaning  of  the  above>4uoted  Code  provision. 
However,  be  this  as  It  may,  we  arc  quite 
satisfied  that  the  grantee's  actual  assent, 
during  the  lifetime  of  the  grantor,  has  been 
shown. 

[!]■  It  has  been  held  In  this  jurisdiction 
and  elsewh^e  that,  as  between  the  grantor 
and  grantee,  or  those  claiming  under  them, 
and  In  the  absence  of  the  rights  of  third  per- 
sons superior  to  those  of  the  granttn:,  the 
grantee's  assent  to  a  deed  delivered  to  a 
third  person  for  delivery  to  the  grantee, 
made  after  such  tradition  to  the  third  per- 
son, constitutes  a  full  and  complete  deliv- 
ery to  the  grantee  as  of  the  date  of  the  man- 
ual tradition  to  the  depositary.  Under  the 
doctrine  of  relation,  the  grantee's  snbi»equent 
assent  to  or  acceptance  of  the  deed  relates 
back  to  the  date  of  the  delivery  to  the  depos- 
itary and  makes  such  tradition  to  the  latter 
and  the  grantee's  subsequent  assent  contem- 
poraneous. Hlbberd  v.  Smith,  67  CbL  547, 
661,  4  Pac.  473,  8  Pac.  46,  66  Am.  SL  Rep. 
726;  Kelly  t.  WtKtaejt  supra ;  Fischer  Leaf 
Ca  T.  Whinp^  61  Ua  App.  181,  184;  note 
to  Monro  v.  Bowles,  64  H  B.  A,  890:  In 
Kelly  T.  Wools^t  siqira,  It  is  said: 

"Where  a  grantor  intends  that  the  deed  exe- 
cuted by  him  shall  operate  as  a  present  transfer 
of  title,  and  delivers  It  to  a  third  person  with- 
out c(uiditi<nt,  the  title  passes  at  of  th9  iaie  of 
ike  Misery  to  M%oh  ikM  penon,  although  the 
deed  is  not  actually  delivered  to  the  grantee 
until  after  the  cantor's  death."   (Italics  ours.) 

It  also  la  held,  with  few,  if  any,  ezc^ 
tions,  that  then  itt  a  presumption  of  accept- 
ance by  the  grantee  of  a  deed  b«»flcial  to, 
and  Imposli^;  no  burdens  npon,  him,  deliv- 
ered to  a  third  person  for  his  benefit  De 
Levlllaln  v.  Evans,  89  Cal.  120;  Bryan  v. 
Wash,  2  Glim,  (ni.)  667,  666;  Bivard  t. 
Walker,  89  HL  413;  Holcombe  t.  Blchards, 
38  Minn.  38,  86  N.  W.  714;  note  to  Munro  T. 
Bowles,  supra,  64  Ll  R.  A.  p.  892.  In  Bryan 
V.  Wash,  supra,  the  court  stated  the  rule  as 
follows: 

"The  delivery  may  be  made  by  the  grantor 
himself  or  by  any  one  authorized  to  make  the 
delivery,  nor  is  it  indispensable  tliat  the  delivery 
be  made  to  the  grantee,  or  even  to  any  person 
authorised  by  the  grantee  to  accept  the  deed, 
for  if  the  delivery  be  made  to  a  stranger,  for, 
and  in  behalf  of  the  grantee,  and  to  liis  use, 
it  ia  a  good  delivery,  although  the  grantee 
may  in  truth  be  entirely  ignorant  of  the  con- 
veyance, for,  if  the  delivery  he  absolute,  the 
assent  of  the  grantee  is  presumed  from  the  fact 
that  the  cmveyance  is  buiefldal  to  him." 


In  the  light  of  these  legal  prlndple^  We 
incline  to  the  view  that,  the  grantor  having 
unconditionally  delivered  the  deed  to  Sfr. 
Hurd,  without  any  right  to  recall  it,  and  it 
being  wholly  beneficial  to  the  grantee,  and 
the  latter  having  actually  accepted  It  frona 
Mr.  Hurd  after  the  death  of  the  grantor,  her 
assent  to  the  delivery,  during  the  lifetime  of 
the  grantpr,  even  though  she  thra  had  no 
knowledge  that  the  instrument  was  a  deed, 
will  be  presumed  as  a  matter  of  law.  See 
Standlford  v.  Standlford,  97  Mo.  231,  10  3. 
W.  836,  3  L.  R.  A.  299;  Miller  v.  Meers,  156 
ni.  284,  40  N.  E.  677;  Wlnterbottom  v.  Pat- 
tison,  152  III.  334,  38  N.  E.  1050;  McCutchen 
V.  McCutchen,  9  Port  (Ala.)  650;  BulTum 
V.  Green,  6  N,  H.  71;  Phillips  v.  Houston,  50 
N.  0.  302;  Sneathen  t.  Sneatb»i,  supra. 

[7]  However,  regardless  of  whetjier  Mr& 
Buster's  assent  during  the  lifetime  of  the 
grantor  may  be  presimied  as  a  matter  of  law 
from  the  fact  that  the  deed  was  wholly  bene- 
ficial to  her  and  was  accepted  by  her  after  the 
grantor's  death,  we  are  satisfied  that,  under 
all  the  facts  of  the  case,  viewed  In  the  light 
most  favorable  to  the  finding  of  the  lower 
court,  and,  under  the  well-known  rule,  that  is 
the  light  In  which  we  must  condder  the  evi- 
dence, her  actual  assent  to  the  deed  during  the 
grantor's  lifetime  has  been  shown.  When  she 
and  her  grandCatber  met  Mr.  Hurd  at  the  en> 
trance  to  the  buildli^  In  whkb  Mr.  Hurd  had 
his  offices,  and  after  the  latter  bad  told  tlie 
grandfaOier  that  he  oonld  not  at  that  time 
get  him  tiie  papers  (refrariiv  to  the  deed)  to 
give  them  to  his  granddaughter,  tw  the  rea- 
son  that  he  was  then  on  his  way  to  the 
courthouse,  Mrs.  Buster,  addresslns  Mr. 
Hurd,  said:  "All  right,  Mr.  Hurd,  you  fce^ 
them  for  me."  This  was  said  In  the  presttice 
of,  and  presnmaUr  with  the  assent  <^  the 
grantor.  Mr.  Hurd  testified  that  thereaftn- 
he  did  ke^  the  papers  for  her.  Then  and 
there  Mrs.  Buster  assented  to  a  ddlvery  to 
her  of  this  deed.  By  making  Hard  her  ag»t 
and  Uie  custodian  of  the  papers  for  her,  his 
possession  tiicreuptm  became  and  was  her 
possession,  and,  eo  Instanti,  there  was  an 
actual  delivery  to  her.  True,  she  testified 
that  she  was  not  sure  that  the  Instrument 
was  a  deed.  She  does  say,  however,  that  she 
"mtHt  have  known  it  was  a  deed."  She 
testified  that  her  grandfatiier  had  told  her 
he  had  made  out  some  papws  and  that  she 
knew  she  was  going  to  get  the  property.  So 
that,  regardless  of  whettier  she  knew  that  tt 
was  a  deed  tiiat  Mr.  Hard  held  In  his  pos- 
session, die  did  know  that  he  had  the  custo- 
dy for  her  of  some  paper  or  papers  under 
wbldi  she  was  to  get  the  property.  She 
agreed  to  accept  those  papers,  whatever  they 
might  prove  to  be,  and  when  she  txAA  Mr. 
Hurd  to  bold  the  papers  for  her,  she  assented 
to  their  final  and  complete  d^very,  what- 
ever night  be  tiielr  nature. 

Judgment  affirmed. 


We  concur:  THOMAS,  J. ;  WBJJJBR,  J. 
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WOOD  et  al.  v.  BOARD  OF  FIRE  COM'RS 
OF  CITY  OF  LOS  ANGELES. 

(Civ.  3419.) 

(District  Court  of  ^peal.  Second  District, 
DiTision  2,  California.   Dea  24.  1920.) 

PrahTUtlmi  «=93(3)--Dl8trlDt  Court  of  Appeal 
will  mt  exerdso  Jarfsdletlon  whore  auporler 
ooart  ha*  donled  sinllar  petlfioR  hy  appeal- 
tiile  Jadgnoat. 

me  District  Court  of  Appeal  will  not  en- 
tertain jarisdlction  of  an  original  proceedinc 
for  a  writ  of  prohibitioD  where  a  simtlar  ap- 
plication has  been  made  to  and  has  been 
denied  by  tbe  superior  court,  since  an  appeal 
may  be  taken  from  the  superior  court's  Judg- 
ment, and  rioce  the  Court  of  Appeal  will  not 
exerdae  original  jurisdiction  when  an  appeal 
Ues. 

Petition  for  writ  of  prohibition  by  George 
W.  Wood  and  another  against  the  Board  of 
Pire  Commissioners  of  the  City  of  Los 
Angeles,  State  of  California.  Writ  denied. 

A.  J.  Morganstern,  of  San  Diego,  for  peU- 
tloners. 

Charles  S.  BumeU,  City  Atty..  and  WiUiam 
P.  Mealey,  boUi  of  Los  Angeles,  for  respond- 
ent 

WBU.ER,  J.  This  is  an  original  pro- 
ceedtug  for  a  writ  ot  pn^Utkoi  against  the 
board  of  Are  commissionerB  of  Uie  city  of 
Los  Angeles.  On  the  filing  of  tbe  petition  an 
altematlTe  writ  Issued. 

It  Is  alleged  in  tbe  application  that  a  sim- 
ilar applicatl(ni  was  made  to  the  superior 
court  and  dolled,  est  tbe  19tb  day  of  August, 
1920;  tbe  judgment  not  having  become  final 
at  tbe  time  of  institating  tbe  proceeding 
here.  Under  the  drcamstanoes  there  existed 
a  Tigbt  of  appeal  from  the  Judgment  of  tbe 
spperior  court;  and  this  court  will  not  exer- 
cise original  Jurisdiction  'wben  an  appeal 
lies.  In  re  Burt,  17  OaL  App.  809,  119  Fac 
874. 

Wtlt  denied. 

We  concur:  IlNIiATSON.  P.  X;  THOM- 
AS; J. 


WOOD  V.  BOARD  OF  FiRE  COM'RS  OF 
CITY  OF  LOS  ANGELES.    (Civ.  3449.) 

(District  Court  of  Appeal,  Second  District, 
Dirision  2,  California.  Dec.  24,  1920.) 

I.  Prohibition  4=934-^ppeal  from  Jadgneot 
denying  writ  doei  sot  oostinue  altematlve 

writ  In  fores. 

An  appeal  from  judgment  of  the  superior 
court  denying  a  writ  of  prohibition  does  not 
Operate  to  continue  in  force  the  alternatlTe 
writ  issued  by  the  superior  court. 


OF  FIKE  OOiS.'Ba  739 
P.)  , 

2.  Appeal  and  error  ^477— District  Court  of 
Appeal  empowered  to  stay  proceedlnes  on 
Judgment  appealed  from. 

Tbe  District  Court  of  Appeal  In  the  exer- 
cise of  ita  appellate  Jurisdiction  possesses  the 
inherent  power  to  stay  proceedings  on  tbe  judg- 
ment appealed  bom*  althongh  no  statutory  pro- 
Tirion  is  made  for  such  stay. 

3.  Prohibition  «=334— Snpersedeaa  not  granted 
pending  appeal  from  Jodgment  denying  writ 
of  prohRiltion. 

The  District  Coort  of  Appeal  wOl  not  grant 
application  for  a  supersedeas  pending  an  ap- 
peal from  judgment  of  the  superior  court  deny- 
ing writ  of  prohibitixm,-  sfaiee  in  audi  ease  there 
is  nothing  to  si^eraede  and  the  writ  would  be 
ineffectual  for  any  purpose;  no  process  being 
neceasary  to  carry  th«  court's  Judgment  into 
efiCect 

4.  Snpereedeas  «=»!— Writ  of  "snpersedeas" 
defined.. 

Tbe  writ  of  "aupersedea^  cannot  operate 
as  an  Injnnetion  ^lUnst  any  of  Uie  parties  to 
tbe  action.  Its  function  being  confined  solely  to 
staying  proceedings  for  the  enforcement  of  the 
judgment  In  the  court  below. 

r.Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Sories,  Super- 
sedeas.} 

B.  Co«rt  4=s>2e7(5)  —  Extraonllaary  elfMoi* 
stiwm  must  exist  to  wsmmt  DIstrlet  Cosrt 
of  Appetl  In  awarding  writ. 

In  view  of  Supreme  Court  Rule  26  (176 
Pac.  lii),  requiring  petition  to  District  Court 
of  Appeal  for  writ  of  prohibition  to  state  the 
reasons  for  an  origins!  application  to  such 
court,  the  appellate  court  will  not  assume  or- 
iginal jurisdiction  unless  it  appears  that  spe- 
cial or  extraordinary  circumstances  exist  which 
warrant  sucb  action. 

6.  Courts  «=3207(5)— PoHlblllty  of  adverse  de- 
otslon  in  superior  coiirt  not  ground  for  ap- 
plication to  Diatrlot  Court  of  Appeal. 

The  possibility  of  an  adverse  decision  in 
tbe  superior  court  on  application  for  a  writ  of 
prohibition  would  not  be  sufflcient  cause  for  ap- 
plying to  the  District  Court  of  Appeal  in  the 
first  instance. 

7.  Prohibition  «=323— District  Court  of  Appeal 
can  Issne  alternative  writ  pending  ndjadlea- 

tion  on  merits. 
The  District  Court  of  Appeal,  in  original 
proceeding  for  writ  of  proliibltion,  can  isiaue 
an  nltematiTe  writ,  thus  preserving  the  status 
of  tbe  controversy  until  the  final  adjudication 
on  the  merits. 

8.  prohibition  «=s>34— District  Court  of  Appeal 
on  appeal  from  Judgment  denying  writ  Is 
without  power  to  restrain  proceedings  pend- . 
ins  appeal. 

On  appeal  from  Judgment  of  tbe  superior 
court  denying  writ  of  prohibition,  the  District 
Court  of  Appeal  is  without  power  to  issue  any 
writ  which  would  operate  as,  or  effectuate  the 
purpose  at,  the.  altematlTe  writ  of  prohibition. 

AppUcation  for  writ  of  supersedeas  by 
George  W.  Wood  In  bis  proceeding  against 


>For  otlur  ease*  see  same  toplo  and  KBrr-NUHBBUl  In  aU  Key-Numbered  Dlsests  and  tnivtm 
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the  Board  of  Fire  Commlssloneis  of  tbe  Cits 
of  Los  Angles,  State  of  Gallfornia.  Writ 
denied. 

A.  J.  Mtnganstmi,  of  San  Diego,  tar  peti- 
tloaer. 

Oharles  8.  Bvmell,  CHty  Atty.,  and  wmiam 
P.  Meal^,  both  of  Los  Angeles,  fOr  re- 
QKHident. 

WBLLBB,  J.  Ai^ellant  applies  for  a  su- 
persedeas dnring  tbe  pendoicy  of  the  appeal 
from  a  Judgment  of  tbe  superior  court  of 
Los  Angeles  county  denying  a  writ  of  prohibi- 
tion against  the  board  of  fire  onnmlssloiien 
of  t3ie  city  of  liOs  Angles. 

[1]  In  an  original  proceeding  institnted  In 
this  court  for  the  same  purpose  before  the 
appeal  was  taken.  It  was  conEddered  that  suffi- 
cient cause  was  shown  by  the  petition,  and 
an  altematlTe  writ  was  issued.  We  have  this 
day  decided  that  (196  Pac.  739),  as  the  right 
to  ^peal  existed,  this  ooort  should  not  exer- 
cise its  original  Jurisdiction,  and  the  writ 
vas  denied  fbr  that  reason  alone.  As  the 
appeal  does  not  operate  to  continue  In  force 
the  altematlTe  writ  Issued  by  the  superior 
court,  Qie  defoidant  will  not  be  restrained 
from  proceeding  after  our  action  on  the  orig- 
inal application  In  this  court  has  become  final, 
end  unless  we  can  afford  tba  r^ef  prayed, 
tbe  appellant  may  be  deprived  of  the  resolts 
of  a  favorable  dededon,  U  he  should  finally 
prevail  In  this  appeal. 

[},  3]  This  court.  In  tbe  exercise  of  Its  ap- 
pellate Jurisdiction,  possesses  the  Inherent 
power  to  stay  proceedings  on  the  Judgment 
appealed  from,  although  no  statutory  provl- 
siod  Is  made  for  such  stay.  Sogers  v.  Supe- 
rior court,  158  Oal.  467,  lU  Pac.  357.  The 
actfon  sought  to  be  enjoined  by  this  applica- 
tion is  not  in  execution  of  the  Judgment,  but 
is  entirely  distinct  and  separate  therefrom. 
The  superior  court  adjudged  merely  that  the 
plaintiff  was  not  entitled  to  any  relief,  and 
no  process  of  the  court  is  necessary  to  carry 
its  Judgment  Into  effect.  There  Is  therefore 
nothing  to  supersede,  and  the  writ  would  be 
ineffectual  for  any  purpose.  Tyler  t.  Predey, 
72  Cal.  290,  13  Pac.  856. 

[4-8]  The  writ  of  supersedeas  cannot  oper- 
ate as  an  injunction  agalust  any  of  the  par- 
ties to  the  action.  Its  function  being  conflaed 
solely  to  staying  proceedings  for  the  enforce- 
ment of  the  Judgment  In  the  court  below. 
Dulin  T.  Pacific  W.  &  C.  Co.,  98  CaL  304,  33 
Pac.  123.  By  Rule  26  (178  Pac.  xU)  promul- 
gated by  the  Supreme  Court,  tbe  petition  for 
a  writ  of  prohibition  must  state  the  reasons 
for  an  original  application  to  this  court,  and 
unless  It  appears  that  special  or  extraordi- 
nary circumstances  exist  which  warrant  such 
action,  the  appellate  courts  will  not  assume 
original  Jurisdiction.  We  take  it  that  the 
possibility  of  an  adverse  decision  In  the  supe- 
rior court  would  not  be  considered  as  suffi- 
cient cause  fur  applying  to  this  court  In  the 


first  Instance.  The  practical  effect  of  this 
rule  is  to  relegate  the  applicant  to  the  Juris- 
diction of  tbe  superior  court.  In  the  vast 
majority  of  cases,  and  to  confine  this  court 
to  its  powers  as  an  appellate  tribunal.  In  tbe 
exercise  of  original  Jurlsdlcti<m,  this  court 
could  Issue  an  alternative  writ  of  prohibition, 
thus  preserving  the  status  of  the  controrersr 
until  tbe  final  adjudication  on  the  merits. 
But  CO  an  appeal  frran  a  Judgment  of  tbe 
superior  court  we  find  no  authority  for  tbe 
Issuance  of  any  writ  whldi- would  operate  as 
or  ^ectuate  the  purpose  of  tbe  alternative 
writ  of  prohlbltloD.  Thus,  by  rule  and  prac- 
tice, we  are  divested  of  a  power  which  the 
Constitution  has  expressly  conferred.  Premier 
legislation  or  a  modification  of  the  rule  might 
eliminate  this  difficulty  In  the  future;  but  In 
the  present  Instance  we  are  powerless  to 
grant  any  relief. 
Petition  denied. 

We  concur:  JTIMLATSON,  P.  3,;  THOM- 
AS. J. 


Ex  parte  HIOGtNS. 
la  re  ROBERTS,  Cblaf  of  PeUee. 
(Cr.  948.) 

(District  Ckinrt  of  Appeal.  First  District,  Di- 
vision 2,  California.  Dec.  22.  1920.) 

1.  Coast Itutioaal  law  «=34a  ~  Statutes  to  be 
declared  constltntlonal  If  possible. 

No  legislative,  enactment  will  be  declared 
onconstitutional  unless  no  other  reasonable  con- 
clusion Ib  possible. 

2.  Constltotloaal  law  «s»70(l)— Taxatloe  «s» 
25-4)oDrt«  will  not  laterfere  with  lefllsiatlve 
disoretlon  In  tax  provlstoas  snless  Constite- 
tios  violated. 

What  things  are  subject  to  taxation,  and 
the  amount  and  method  of  levying  and  coUect- 
ing  taxes,  are  essentially  matters  of  legislative 
concern  with  which  tbe  courts  will  not  inter- 
fere unless  some  provision  of  the  Constitution 
is  dearly  violated. 

3.  Conitltutlosal  law  ^70(1}  —  Lloeasee  ^ 
7(1)— General  roles  of  taxation  apply  to  li- 
cense fees. 

The  same  general  mles  apply  to  license 
taxes  for  revenue  as  to  other  taxes  in  relation 
to  the  legislative  discretion  being  controlling, 
as  also  to  license  fees  enacted  under  the  police 
power  of  tbe  state  in  matters  affecting  tbe 
public  health,  safety,  or  morals. 

4.  Licenses  iS:=>3— Power  to  tax  and  ootieot  N- 
cense  fees  must  be  found  In  generic  law. 

The  power  to  tax  and  collect  license  fees 
under  tbe  police  power  most  be  found  in  tbe 
generic  law. 
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5.  LloMMM  •aB»(l)--Clty  sf  Su  Fnaolno 
•npowarttf  to  Itvy  Umbm  taxM  and  t»  MllaM 

f«M. 

Under  Charter  of  San  Frandaeo.  art.  2,  c.  2, 

I  1,  subd.  15,  article  8,  c.  3,  S  1>  subd.  8,  and 
chapter  4.  g  7,  the  power  exiata  In  the  <Atj  board 
to  levy  license  taxes  for  reTcnne  aod  to  collect 
llceoae  fees  trnder  the  general  police  power; 
where  both  powers  exist  In  relation  to  a  specific 
pnblic  interert,  it  la  a  matter  of  indifferenca 
whether  the  particnlar  enaetment  la  under  one 
or  the  other  or  both. 

8.  Lleeaaea  4=3>l  —  OnHnaaea  axaeting  Ihwnae 
from  doalera  la  saeontftMOd  utOMObilaa  oot 
Mara  revenua  maasure. 

Ordinance  No.  6182,  New  Series,  of  the 
City  and  County  of  San  Francisco,  |  18,  pro- 
Tid^f  ever;  person,  firtn.  or  corporation  en- 
caged in  the  buslneaa  of  selling,  exchanging,  or 
baying  secondhand  or  oa«d  aatomobilea  for  re- 
sale or  exchange  aball  pay  a  licenae  of  $60  per 
quarter  for  each  place  maintained,  but  that  per* 
sons  reselling  naed  automobiles  taken  in  ez- 
bhanpe  for  new  automobiles  shall  pay  $25  a 
quarter,  need  not  be  considered  only  as  a  reve- 
nue measure,  in  view  of  Charter  of  the  City, 
art.  2,  c.  2,  fi  1,  subd.  16,  but  may  be  regarded 
also  as  a  licensing  or  permit  ordinance. . 

7.  Evldenoe  «=>5(2)— Frequency  of  thefts  of 
aotoreara,  eto^  a  mattar  of  eonmon  kaowl- 
•dga. 

It  is  a  matter  of  coonmon  notoriety  that  the 
theft,  diagnise,  and  resale  of  motorcars  has 
become  so  common  as  to  tax  the  powers  of  the 
police  throughout  the  United  States  to  recover 
the  stolen  cars  and  to  bring  the  criminals  to 
trial. 

S.  EvWanoa  —  Neeeaaity   to  regulata 

^wttbrokara,  Junk  daalera,  oto,  a  nittar  of 
conmon  knowledge. 
It  la  a  matter  of  common  notoriety  that  the 
temptation  to  bay  cheaply,  which  Ja  ao  often 
presented  to  those  carrying  on  the  hualneaa  of 
pawnbroker,  junk  dealer,  secondhand  dealer, 
and  kindred  activities,  renders  it  necessary  for 
the  public  safety  and  morality  that  their  bud- 
nesB  activities  be  subjected  to  police  scrutiny 
and  regulation. 

9.  Lloanaes  «=»7(2)  —  Ordlaame  axaoMng  II- 
conao  fee  freai  dealers  In  toooidhand  ears 

not  diaort minatory. 

Ordinance  No.  6182,  New  Series,  of  the 
City  and  County  of  San  Francisco,  f  18,  pro- 
viding every  person,  firm,  or  corporation  en- 
gaged in  the  business  of  selling,  exchanging,  or 
buying  secondhand  or  used  automobiles  for  re- 
aale  or  exchange,  shall  pay  a  licenae  of  $50 
per  quarter  for  each  place  maintained,  but 
tiiat  persona  reselling  ,used  automobiles  taken 
fai  exchange  for  new  automobiles  shall  pay  $26 
a  quarter,  Mid-  not  discriminatory  against  those 
regularly  engaged  in  the  business  of  selling 
secondhand  cars  at  a  fixed  place  of  business  as 
compared  with  those  selling  such  cars  and  main- 
taining no  place  of  business. 

10.  Lloonsas  4t»7(9)  —  Ordlnanoe  exacting  N- 
oense  foot  from  doalera  In  aooondhand  oara 

valid. 

Ordinance  No.  6132,  New  Series,  of  the 
City  and  County  of  San  Francisco,  f  18,  pro- 


viding ereiy  person,  flm,  <w  cwporatten  en- 
gaged In  the  bnalneaa  of  aelUng,  exehai^ng,  ot 

bnylng  secondhand  or  nsed  automohDes  for  re- 
sale or  exdtange  shall  pay  a  license  of  $50  per 
quarter  for  each  place  maintained,  hut  that 
persons  reselling  used  automobiles  taken  in 
exchange  for  new  automobiles  shall  pay  $25  a 
quarter,  considered  as  a  revenue  measure, 
makes  no  unreasonable  classification,  and,  con- 
sidered as  a  police  measure,  imposes  no  exces- 
sive, burdensome,  or  unjust'  charge  inconmen- 
surate  vitii  the  cost  of  the  requbed  poUce  nu- 
perrision,  but  ia  valid  under  either  or  both  of 
the  powers  vested  in  the  supervisors  of  the 
city  and  county  by  Charter,  art.  2,  c.  2,  |  1, 
subd.  16,  and  article  8,  c.  3,  {  1,  subd.  9. 

Application  for  writ  of  habeas  corpus  on 
behalf  of  Richard  Hlgglns,  petitioner,  againat 
R.  L.  Roberta,  as  Chief  of  Police  of  ttie  dlj 
and  Connty  of  San  Francisco.  Petitioner  re- 
manded to  cuBtody. 

Chas.  W.  Haswell,  of  San  Francisco,  for 
petittoner.  - 

Matthew  Brady.  Dlst  Attj^  and  Milton 
T.  U'Ren.  Depu^  Diat  Atty,,  both  of  San 
Francisco,  for  respondent. 

BRITTAIN.  J.  From  the  petition  It  ap- 
pears that  Richard  Higgioa  was  arrested  and,- 
untlL  his  release  on  bail  when  the  writ  or 
habeas  corpus  was  Issued,  was  Imprisoned, 
on  a  complaint  chafing  blm  with  the  viola- 
tion of  section  18  of  Ordiimnce  No.  6132.  New 
Series,  of  the  City  and  Coua^  of  San  Fran- 
cisco. The  ordinance  Is  the  general  licenae 
ordinance,  and  section  18  Is  as  ft>Uow8 : 

"Every  person,  firm  or  corporation  mgtgtS" 
in  the  business  of  selling,  exchanging  or  bay- 
ing secondhand  or  used  aQtosnobiles  or  other 
motor  vehicles  for  the  purpose  of  resale  or  ex- 
change of  same  shall  pay  a  license  of  fifty  dol- 
lars ($60)  per  quarter  for  each  anch  place- 
maintained,  provided,  however,  that  peratniF 
reselling  used  automohHea  or  other  motor  vt- 
hides  taken  in  exchange  or  part  payment  for 
new  automobiles  or  other  motor  vehides,  shall 
pay  a  licenae  of  twenty-five  di^lara  ($29)  per 
quarter." 

The  record  falls  to  show  whether  Higglns 
was  dealing  in  new  automobiles  or  In  second- 
hand vehicles  only.  If  he  was  In  the  second 
category  of  those  sought  to  be  taxed  by  the 
section  tn  question,  some  of  the  matter  on 
which  be  relies  would  require  no  considera- 
tion at  this  time.  Since  both  the  petitioner 
and  the  respondent  present  the  entire  matter 
of  the  validity  of  the  enactment,  it  may  be 
assumed  that  Higglns  was  engaged  In  the 
business  of  dealing  in  secondhand  automo- 
biles, and.  if  subject  to  any  tax,  to  that  of 
$50  a  quarter.  In  the  brief  for  the  petitioner 
reliance  is  placed  on  four  propositions,  but 
since  the  whole  matter  is  before  the  court  it 
is  unnecessary  to  follow  any  artlfidal  segre- 
gation of  mere  points. 

.  [M]  In  such  cases  as  this  certain  fanda- 
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mental  rales  dumld  be  borne  In  mind.  They 
are  m  wen  known  that  citation  of  antboritjr 
la  nnnecessary,  bat  alnoe  tbey  are  aometlmea 
overlo<^d,  a  reference  to  tbem  la  not  amiss. 
No  l^alatlTe  enactment  will  be  dedared  nn- 
cMutltntiottal  nnlesfl  no  other  reasonable  con- 
dusion  la  pOBSlbto.  Qorerament  cannot  exist 
withoot  reeoorse  to  tbe  power  of  tazadon. 
What  things  are  anbjeet  to  taxation,  and  the 
amomt  and  method  <tf  lerylns  and  coQectlng 
taxes  are  essentially  matters  of  legislatlTe 
concern  with  whiCh  Ihe  courts  will  not  Inter- 
fere unless  some  prorlaton  of  tbe  Gonstltation 
Is  clearly  violated.  Tbe  same  general  roles 
Kp^y  to  llcoise  taxes  for  revenue  as  to  other 
taxes  as  also  to  license  tees  enacted  under 
the  police  power  of  Qie  state  in  matters  af- 
fecting the  poUic  health,  safety,  or  morals. 
The  power  to  tax  and  to  collect  license  fees 
nnder  tbe  police  power  must  be  found  In 
the  generic  law. 

[S]  The  charter  of  San  Francisco  (article 
S,  c.  2,  i  1,  subd.  15)  provides  that  the  board 
of  supervisors  shall  have  power  "to  Impose 
license  taxes  and  to  provide  for  the  collection 
thereof ;  but  no  license  taxes  shall  be  Im- 
posed upon  any  person  who,  at  any  fixed 
place  of  business  •  •  *  sells  or  manu- 
factures goods,  wares  or  merchandise,  except 
such  as  require  i}ennlts  from  the  board  of 
police  ccanmlssloners  as  provided  In  this 
charter."  It  further  provides  (article  8,  c.  S, 
S  1,  BuM.  9)  that  the  board  of  police  com- 
mtssIoQers  shall  have  the  power  **to  grant  or 
refuse  to  grant  permits  to  any  person  en- 
gaged or  desiring  to  engage  in  business  as  a 
pawnbroker,  peddler,  Junk-shop  ke^r,  deal- 
er In  aecoadhand  mer<^andise,  auctioneer 
and  intelligence  office  keeper,"  etc.  The  chief 
of  police  (article  8,  c.  4,  J  7)  "shall  possess 
powers  of  general  police  Inspection,  super- 
Tision  and  control,  over  all  pawnbrokers, 

•  •  ■  •   dealers  In  secondhand  merchandise. 

•  *  *  All  persons  engaged  In  said  callings 
must  first  procure  permits  from  the  commis- 
sioners. •  *  •  The  chief  may  •  *  • 
empower  members  of  the  police  department, 
when  in  search  of  property  feloniously  ob- 
tained or  in  search  of  su^cted  offenders,  or 
In  search  of  evldrace  to  convict  any  person 
charged  with  crime,  to  examine  the  books 
and  the  premises  of  any  such  person.  Any 
such  meiii"ber  of  the  police  department, 
when  thereunto  empowered  *  •  *  may 
examine  property  alleged  to  have  been 

•  *  •  lost  •  •  •  or  stolen."  Uuder 
these  provisions  the  power  exists  both  to 
levy  license  taxes  for  revraue  and  to  collect 
license  fees  under  tbe  general  police  power. 
Where  both  powers  exist  in  relation  to  a 
specific  business,  it  is  a  matter  of  indtffer- 
euce  whether  the  particular  enactment  is 
uuder  one  or  the  other  or  both  of  the  powers. 
Oundling  v.  Chicago,  177  U.  S.  183-1S8,  20 
Sap.  Ct.  633,  44  L.  Ed.  72S. 

[I-I]  Tbe  argument  that  the  section  of  the 
ordinance  must  be  considered  only  as  a  rev- 


enue measure  Is  wltliotit  force.  Under  ffib- 
dlvlslon  16,  I  1,  of  diapter  2,  art  2,  of  the 
Charter,  while  the  sniterTlsors  have  no  gen- 
eral power  to  levy  a  tax  upon  tbe  boslneBs 
of  ttutee  who  sdl  merdiandlse  at  a  fixed 
place  of  business,  fhey  have  sndi  powo-  If 
the  business  Is  one  requiring  a  permit  tcom 
the  p<dlce  commlssloa.  As  to  ttie  latter 
kinds  of  business,  the  snpervlsors  have  pow- 
er also  to  fduirge  a  Ucenae  or  permit  fee. 
Then  Is  nothing  In  ttie  dedston  of  the  So- 
I^ttne  Court  in  Bapp  A  Son  Kid,  IBB  Cal. 
702,  116  Pac,  681,  nor  that  of  this  court  In 
the  Matter  of  Dees,  IM  Pac  717,  which  helps 
the  petitioner  here.  In  the  Bapp  Case,  as  In 
the  Dees  Case,  tbe  imposition,  whether  con- 
sidered as  a  tax  in  its  tedmlcal  sense,  w  a 
permit  fee  under  the  police  power,  could  not 
be  upheld  because  in  eadi  case  It  was  a 
diarge  on  a  business  within  the  protection  of 
the  charter  provision  and  not  within  tba  ex- 
ception. A  dealer  In  secondhand  merchan- 
dise Is  within  the  exoepti(»i  which  permits 
the  license  charge  to  be  made  whether  con- 
sidered as  ft  revenue  or  a  police  measure. 
The  correlative  argument  that  the  ordi- 
nance cannot  be  considered  as  regulatory 
In  character  because  It  discriminates  between 
the  business  of  taking  secondhand  vehicles  In 
exchange  for  new  ones  and  the  business  of 
dealing  In  secondhand  vehicles  is  falladoos. 
It  is  a  matter  of  common  notoriety  that  tbe 
theft,  disguise,  and  resale  of  motorcars  has 
become  so  common  as  to  tax  the  powers  of 
the  police  throughout  the  CJnited  States  to 
recover  the  stolen  cars  and  to  bring  the  crim- 
inals to  trial.  It  would  be  fatuous  to  assume 
that  a  motorcar  thief  would  very  often  pay 
tbe  difference  between  the  secondhand  value 
of  a  used  car  and  the  selling  price  of  a  new 
car.  The  tendency  of  the  thief  would  be  to 
get  money  in  exchange  for  the  stolen  car 
from  those  in  the  business  of  buying  used 
cars  for  resale.  Without  reflecting  in  any 
way  on  the  petltlouer  or  on  any  other  dealer 
in  used  cars,  of  whom  there  must  be  as  hon- 
est and  honorable  men  as  those  in  any  other 
mercantile  pursuit,  it  Is  also  a  matter  of  com- 
mon notoriety  that  the  tonptation  to  buy 
cheaply,  whldi  is  so  often  presented  to  those 
carrying  on  the  business  of  pawnbroker,  junk 
dealer,  secondhand  dealer,  and  kindred  ac- 
tivities, renders  It  necessary  for  the  public 
safety  and  morality  that  their  business  ac- 
tivities be  subjected  to  police  scrutiny  and 
regulation.  There  is  a  clear  distinction  be- 
tween the  business  of  buying  at  the  lowest 
price  secondhand  automobiles  for  resale  and 
the  business  of  selling  new  cars  at  the 
highest  price  and  taking  used  cars  In  part 
paym^t  In  the  one  case  the  object  is  to 
make  a  profit  on  original  sales  of  new.  cars, 
and  In  tbe  other  to  make  a  profit  on  the  pur- 
chase and  resale  of  secondhand  cars.  These 
reasons  furnish  a  sufficient  ground  for  a 
classification  between  the  two  dasses  of 
dealers  In  secondhand  cars.  In  this  case  the 
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MILLER  V.  SHAW  at  al.  (Civ.  8433.) 

(IMstriet  Oonrt  of  Appeal,  Second  Dfsrtrlct, 
DlTirioQ  1,  Canfornia.  Dec.  29,  1920.  Hear- 
.    ing  Denied  bj  Supreme  Court  Feb.  24, 1921.) 

1.  Deeds  «B9t55— Ferfeltira  la  evaat  af  da- 
faalt  held  aufliiHaBtly  expresaad. 

Gonditioii  fn  a  deed,  cooTeTins  land  in  con- 
sideration of  payment  of  $70  per  month  to 
grantors  as  long  as  they  should  live,  that  prop- 
erty should  be  forfeited  in  the  event  that 
monthly  payments  were  not  made,  held  suffi- 
ciently expTesaed. 

2.  Fraada,  atatato  af  ^Il6(5)-Aiaat  aiay 
wt  biad  owaar  af  IRaiaiit  hi  raal  aatata  la 
alwaaoa  of  wiittag. 

Tnure  land  was  conveyed  in  consideration 
of  monthly  payments  to  grantors  for  life  and 
grantees  defaulted,  the  grantors  could  not  be 
bound  by  an  agreement  of  an  agent  to  take  a 
certain  amount  of  money  from  the  grautees 
in  settlement  of  defanlted  payments  and  their 
interest  remaining  in  the  property,  without  a 
writing  authorizing  the  agent  so  to  do. 
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license  cbarge  la  nptm  a  bustnesB  subject  to 
police  control.  The  Bichardson  Case,  170 
OaL  71, 148  Pac.  218,  dealt  only  with  Ucense 
taxea  imposed  solely  for  reTenub  It  ia 
therefore  Inapplicable  to  this  phase  of  the 
pressent  case.  The  last  contention  of  the  pe- 
titioner la  tbaC  the  section  is  dlscrlmijiatory 
against  those  regularly  engaged  In  the  busi- 
ness of -Belling  secondhand  automobiles  at  a 
fixed  place  of  business  as  compared  with 
thoae  selling  such  cars  and  maintaining  no 
place  of  bnsinesa.  This  same  argum^t 
might  hare  been  made  In  ancient  times 
against  every  saloon  license  charge  because 
a  license  was  not  Imposed  up<m  bootleggers. 
There  la  no  question  before  the  court,  and  no 
evidence,  to  warrant  It  in  discussing  other 
police  regulations  which  may  or  may  not 
lUTe  bera  made.  The  license  regulations  in 
question  apply  to  all  engaged  in  the  busloesg 
of  deaUng  in  secondhand  automobiles. 

[IB]  In  condusion,  it  appears  to  the  court 
tliat  in  the  section  of  the  ordinance  In  ques- 
tion, considered  as  a  revenue  measure,  the 
classlflcatlon  ia  not  unreasonable,  and,  con- 
sidered as  a  police  measure,  it  cannot  be  held 
as  a  matter  of  law  that  .tbe  charge  of  |50  a 
quarter  ia  excessive,  burdensome,  or  unjust, 
or  not  commensurate  with  the  cost  of  tbe  re- 
quired police  supervision.  The  aiactnaent  is 
valid  under  either  of  the  powers  vested  In 
the  supervisors,  and  under  bot^L 

It  ia  ordered  that  Blcbard  Higglns  be  re- 
manded to  the  custody  of  the  chief  of  police 
ot  the  city  and  coon^  of  San  Frandaca 

We  concur:.  LAMGDON,  P.  J. ;  NOrRSS,  J. 
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3.  Fraada,  atatvto  of  16(8)— Lsttor  did 
aot  flOBstltuta  writlag  aathorldng  agant  to 
dispose  of  latamt  la  land. 

A  letter,  **I  will  withdraw  my  consent  giv- 
en on  Friday  the  IStb  to  Monday  the  17th  and 
then  do  what  you  can  for  me,  as  I  must  have 
money  to  live  on,  and  if  yon  cannot  get  what 
they  already  owe  me  take  what  yon  can  get 
so  long  as  it  does  not  below  the  $1,S00  wliich 
I  understand  they  have  offered  yon,"  held  not 
a  anfficient  writing  of  authority  to  the  addres- 
see to  enter  taito  a  Unding  contract  concerning 
the  disposal  of  an  Interest  in  real  estate. 

4.  Fraads.  statate  of  ^129(3)— Faots  held 
not  to  ahow  part  performaaDo  of  agreemsnt 
to  Mflvay  iaterett  la  land. 

In  action  to  quiet  title  to  land  claimed  to 
have  been  forfeited  under  a  deed,  where  de^ 
fendanta  didmed  an  oral  agreement  on  the 
part  of  plaintiffs  to  accept  a  certain  amount  in, 
settlement  of  plaintiCTs  claims  against  or  in-' 
terest  in  the  property,  facts  held  not  to  show 
anch  part  performance  on  the  part  of  the  gran- 
tors as  iroold  take  the  agreemuit  out  of  the 
sUtnto. 

Appeal  from  Superior  Court,  Lot-Anselea 
County  t  L.  H.  Valentine,  Judge. 

Action  by  Lovlna  H.  Miller  against  Walter 
P.  Sbaw,  Jr.,  and  otlms.  Judgment  for 
Edalntlff,  and  deftmdants  appeal.  Afflrmed.' 

Charles  !«.  Chandler,  Viasik  M.  Bering,  and 
E.  O.  Leak^  aU  of  Loa  Angeles,  tor  appel- 
lants, 

James  O.  Owen  and  Henry  M.  WOlli^  both 
of  Los  Angeles,  fox  respondent 

JAMBS,  J.  This  actltm  was  brought  to 
quiet  title  in  the  plaintiff  to  a  certain  parcel 
of  real  estate.  Judgment  was  entered  agree- 
able to  tbe  prayer  of  the  complaint  De- 
fendants have  a[^>ealed. 

[1]  On  the  27t&  day  of  ^bmary,  1012, 
plaintiff  and  Jacob  C.  Miller,  her  busband, 
executed  a  deed  conveying  tbe  title  to  the 
property  In  controversy  to  Mervln  Miller. 
The  deed  was  made  upon  the  consideration 
that  the  grantee  should  pay  to  the  grantors 
the  sum  of  $70  per  month  as  long  as  the  said 
grantors  should  live,  and  to  Uie  survivor  in' 
the  event  one  Should  die  Jacob  0.  UlUer 
did  die,  and  the  plaintiff  during  all  of  the 
times  her^n  mentioned  was  entitled  to  re- 
ceive the  ¥70  per  month  provided  to  be  paid.' 
The  condition  subsequent  was  definitely  and 
expressly  stated  In  the  deed  that  Id  the  event 
of  the  nonpayment  of  the  970  and  in  the 
event  such  default  afaoald  continue  for  a  pe- 
riod of  16  days,  "then  the  title  to  said  real 
property  will  revert  to  said  parties  of  the 
first  part,  •  *  •  and  it  shall  be  lawful 
for  the  parties  of  tbe  first  part  or  survivor 
of  said  parties  of  the  fir^  part,  to  re-enter, 
and  have,  and  enjoy  the  said  real  property 
as  of  their  former  estate,  and  to  eject,  oust 
and  remove  the  party  of  tbe  second  part,  his 
heirs,  executors,  administrators,  and  assigns 
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ttterefrom;  and  In  evmt  tbst  said  condition 
to  pay  said  sum  of  ¥70  per  montb  as  bw^- 
before  described,  Is  not  strictly  performed  as 
described,  then  tbe  title  to  said  ptopoty  sball 
vest  In  tbe  imrtloi  of  tbe  first  part  or  their 
survivor,  and  all  right,  title  and  Interest 
tber^D  of  said  second  party,  bis  belrs,  snc- 
cesaors  or  assigns,  sbaU  terminate."  In  ad- 
dition to  tbe  provlBlonB  Quoted,  it  was  ex- 
pressly iffortded  that  time  sbonld  be  oi  tbe 
essence  of  tbe  agre«n«it  Tbe  condition 
that  In  tbe  event  of  default  committed  by  the 
grantee,  forfeiture  of  title  Bbould  result,  ia 
Bofflclently  expceesed.  Firth  t.  Marovtdi, 
160  Cal.  at  page  261, 116  Pac.  72B,  Aim.  Caa 
1912D,  1190;  Fitzgerald  t.  County  of  Modoc, 
164  Cal.  493,  129  Fac.  794,  44  L.  B.  A.  (N.  S.) 
1220.  Payments  were  made  to  the  plaintiff 
up  to  and  Including  tbe  month  of  April,  1918. 
The  defendants  herein  at  that  time  claimed 
to  have  succeeded  to  whatever  title  the  Mill- 
ers bad  divested  themselves  of  In  ttie  property. 
In  tbe  summer  of  tbe  year  last  mentUmed, 
plaintiff  employed  attorneys  to  look  alter  the 
matter  ct  collecting  the  amounts  due,  and  ne- 
gotlatltms  were  bad  to  tbat  end.  But  no  pay- 
ments were  made  and  tbB  d^anlt  of  the  de- 
fendants ctmtlnued;  In  fact,  default  had 
never  been  relieved  up  to  the  time  of  the 
commencement  of  this  action,  which  was  In 
the  middle  of  February,  1019.  Defradants 
In  their  answer  asserted  that  an  agreem«it 
had  been  entered  Into  with  the  plalntlfl 
whereby  the  plaintiff  had  agreed  to  accept 
$1,S00  In  full  settlement  of  her  claim  against 
them  and  In  full  settlement  of  her  Interest 
In  tbe  property,  and  that  she  bad  agreed  to 
execute  to  them  a  deed  conveying  all  such  In- 
terest therein  held  by  her.  In  the  attempt 
to  support  this  defense,  they  offered  to  show 
that  plaintiff  had  anthorlzed  her  attorneys 
to  make  a  "compromise"  settlement,  and  that 
an  agreement  was  made  with  plaintiff's  at- 
torneys, and  at  the  Tatter's  direction  the  de- 
fendants had  deposited  $1,500  with  an  ab- 
stract company.  They  first  offered  in  evi- 
dence a  letter  written  by  plaintiff  to  bw 
counsel,  which  read  as  follows: 

"December  14,  1918.  I  will  withdraw  my 
coDBent  given  on  Friday  tbe  13th  to  Monday 
the  17th  and  tben  do  what  you  can  for  me,  as  J 
must  have  money  to  live  on,  aod  if  joa  cannot 
get  what  they  ^ready  owe  me  take  what  yon 
can  get  so  long  as  it  does  not  below  the  (1,500 
which  I  nnderatasd  they  have  offered  yon.  Mrs. 
Lavhia  H.  Miller.*' 

[2-4]  They  offered  to  show  that  by  oral 
conversation  had  between  Mrs.  Miller's  at- 
torney and  defendant  Leake,  the  agreement 
for  tbe  payment  of  $1,600  bad  been  arrived 
at;  th^  ofTered  also  to  show  that  instruc- 
tions were  given  to  a  title  company,  and 
that  the  sum  of  $1,500  had  been  paid  (at  what 
fiUne  Is  not  shown  by  the  offer)  to  the  title 
company,  and  that  certain  expenses  had  been 
Incurred  by  the  defendants  in  connection 
therewith.  The  instructions  and  papers  used 
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Itt  oumectlon  tberewitb  diow  that  Instruc- 
tions signed  by  defendant  Leake  bad  been  left 
with  tbe  title  company  on  January  17»  1911^ 
but  no  money,  and  that  on  January  22d  a 
person  from  whom  defendants  were  intend- 
ing to  borrow  tbe  money  on  mortgage  filed 
certain  instructions,  witbont  tbe  money,  how- 
ever, and  by  tb^  exhibits  in  connectloD  wltb. 
Qie  escrow  offer  it  appeared  that  on  flie  SOOk 
day  of  January  no  mon^  bad  yet  beoi  placed 
with  the  title  company.  It  does  not  appear 
that  any  instructions  were  ever  gtven  to  tha 
title  company  tor  Mrs.  Miller,  either  dlmcUy 
by  herself  ta  tbrough  her  attom^s.  nw 
court  sustained  tbe  objection  to  tbe  letter  on 
two  grounds:  First,  that  it  amounted  to  a 
confidential  communication  between  a  dlent 
and  attorney;  second,  that  as  it  was.daimed 
that  authority  was  thereby  given  to  dlqMse 
of  an  interest  in  real  property,  the  writing 
was  insufficient  because  it  contained  no  men- 
tion of  any  real  property.  Objection  was  sus- 
tained to  tbe  other  testimony  and  documen- 
tary evldoice  (rffered,  on  tbe  ground  Hiat 
it  was  Incompetent  and  Immaterial,  and  par- 
ticularly because  It  was  not  shown  tbat  any 
ime  had  acted  with  authority  to  bind  tbe 
plaintiff  thereby.  It  may  be  further  stated 
that  up  to  the  time  this  action  was  bronght, 
tbe  plaintiff  had  not  by  suit  sought  to  en- 
force any  clairo  against  the  defendants.  She 
had  left  the  matter  of  the  collection  of  the 
money  In  the  hands  of  her  attorneys.  At  Uie 
Mid  of  the  year  1918  there  was  approximately 
$600  due  to  plaintiff  from  the  defendants  on 
account  of  the  $70  payments  which  had  ac- 
crued, for  each  montb  subscQuent  to  April, 
1918.  Defendants  were  not  only  In  default 
under  the  condition  of  the  deed  under  which 
they  deraigned  whatever  title  they  had,  but 
were  allowing  a  new  default  to  be  committed 
each  month  by  failing  to  make  the  payments 
so  plainly  provided  to  be  made.  In  so  far  as 
tbe  matter  of  the  settlem^it  of  this  acoonnt 
is  concerned,  there  was  nothing  to  "compro- 
mise." The  amounts  were  deflnlte  and  as- 
certained ;  the  whole  sum  was  a  debt.  If  the 
plaintiff  so  elected  to  treat  It,  due  her  from 
the  defendants.  I>efendants  made  no  at- 
tempt or  offer  to  pay,  except  that  it  appears 
they  did  seek  to  secure  plaintiff's  interest  in 
the  property  by  paying  tberefor  the  sum  of 
$1,S00.  Presumably  that  was  to  settle  all 
matters  Ijetween  the  parties.  However  that 
may  be,  it  Is  dear  enough  that  stmie  ttart  of 
that  money  was  to  be  considered  as  pay- 
ment for  the  Interest  of  plalntlfl  in  the  real 
estate,  and  before  any  ag»t  would  be  au- 
thorized to  make  a  contract  binding  upon  tbe 
plaintiff,  oigaging  to  transfer  such  intereat, 
it  was  necessary  that  there  be  a  writing  suffl- 
dently  expressing  such  Intent.  Tbe  letter 
written  by  plaintiff  did  not  constitute  such  a 
writing.  It  contained  no  description  of  the 
real  estate  and  no  reference  thereto  from 
wbidi  It  could  be  deduced  as  to  what  prop- 
ertj  was  in  the  mind  of  tbe  plaintiff,  it  anjr. 
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at  the  time ;  and  It  we  assume  for  tbe  mo- 
ment that  tlie  attorneys  possessed  authority 
to  enter  Into  a  binding  engagement  with  re- 
spect to  the  plaintiff's  Interest  in  the  prop- 
erty, It  does  not  appear  that  they  did  this. 
They  made  no  written  contract  with  the  de- 
fendants SQch  as  Is  required.  Breckinridge  v, 
Crocker.  78  Cal.  629,  21  Fac.  179;  Craig  t. 
Zelian,  1B7  Cal.  105,  69  Pac.  653.  Neither 
was  there  any  part  performance  of  an  oral 
agreement  If  we  still  keep  in  mind  the  as* 
mmptioD  that  the  attorneys  possessed  the 
requisite  authority  and  that  they  did  orally 
agree  to  accept  $1,500  in  payment  for  plain- 
tUTs  interest  in  the  real  estate,  and  that, 
while  not  entering  into  a  written  agreement 
with  the  defendaots,  the  defendants  attempt- 
ed to  make  performance  of  their  part  of  the 
obligation,  it  does  not  appear  that  there  was 
such  part  performance  as  to  take  the  case 
away  from  the  operation  of  the  statute  of 
frauds.  As  we  have  suggested  after  viewing 
the  offered  "escrow  InstrnctlonB,"  It  appears 
that,  while  such  escrow  was  commenced  on 
the  7th  of  January,  no  money  had  been 
placed  therein  up  to  the  80th  of  January, 
1919.  Whcai  such  money  was  so  placed  does 
not  appear,  erai  In  the  offer  to  prove  the 
•une  made  by  connscA.  The  offer  was  that 
the  money  had  been  so  deposited,  which 
statement  was  made  at  the  time  of  the  trial, 
vbidh  occmed  In  Jun^  1019.  In  Oie  view 
ire  take  at  tills  case,  any  other  Judgment 
than  that  entered  by  the  trial  court  would 
not  bave  been  instlfled.  Wbettieir  tlie  letter 
Itnt  referred  to  was  objectionable  as  bdng  a 
confidential  communication  between  client 
and  attorney,  we  need  not  deddew  It  waa,  as 
was  tlie  other  offered  evld^ioe,  <Searly  ob- 
jectionable ou  the  ground  that  no  sufflclait 
au^Elaatlon  was  expreased  or  appeared  to 
have  been  glvan  by  the  plaintiff  which  would 
oitltl^  her  attwneys  to  make  any  contract 
which  would  bind  her  interest  In  the  real 
ceute  to  the  defendants.  While  It  Is  wholly 
aside  from  sny  material  questlob  In  the  yse, 
In  fairness  to  those  attorneys,  It  majr  be  add- 
ed that  fhej  did  not  aKiear  and  claim  that 
they  ever  had  made  the  agreement  which  de- 
fendants insisted  iQxm  and  wbidi  plalntUIs 
by  tUs  actlm  r^mdlated. 
The  Judgment  Is  affirmed. 

We  concur:  GONBBT,  P.J.;  SHAW,  J. 


MILLER  et  nx.  v.  DOHENY  et  ox. 

(Civ.  3476.) 

(District  Conn  of  Appeal,  First  IMstrict,  Di- 
visiOQ  2,  California.    Dec.  15,  1920.) 

I.  Boundaries  <ss»37<l)— Evldenoe  b«M  to  sos- 
taJa  findings  as  to  boundaries. 
Evidence  held  to  sustain  court's  finding  as 
to  the  true  boondary  of  property  in  question. 


2.  Appeal  asd  error  «ss>IOII(l)~Pladlnii  oi 
oosltlcting  evIdesM  conoluslve. 

The  trial  court's  findings  on  eonflictang  evi- 
dence are  oondaBlve. 

3.  Boundaries  4s>37(3} —EvMsBoe  heM  to 
overeome  presumption  tliat  a  fence  marked 
boandaiy  line. 

In  an  action  to  quiet  title,  involving  ques- 
tion of  boundaries,  positive  testimony  as  tb 
the  location  of  a  fence  by  gness  held  to  over- 
come any  pretumptiou  that  it  marked  or  was 
intended  to  mark  the  true  boandary  line. 

4.  Adverse  possession  «=334,  37— Possession 
held  act  nceieslve;.  exelnlvenesB  neoessary 
element. 

Defendants'  ehdm  that  they  had  aoqulred 
title  by  adverse  possesion  to  a  T-inch  strip  oC 
plaintiffs'  land,  which  strip  wai  included  in  an 
alleyway  which  was  mainly  <mi  defendants'  land 
and  which  had  been  graveled  and  laid  oat  by 
defendants, .  could  not  be  sustained,  where  it 
appeared  that  the  eaves  of  platntifEs'  house  had 
extended  over  the  strip  from  a  time  within  the 
limitation  period,  and  that  during  such  period 
plaintUfs  and  their  predecessors  used  the  al- 
leyway jointly  with  defendants;  for  ezclneive- 
nesB  is  a  necessary  elnnent  of  adverse  oeeu* 
pancy. 

Appeal  from  Buperlor  Court,  Los  Angeles 
County;   Russ  Avery,  Judge. 

Suit  by  Louis  F.  MUler  and  wUe  against 
Ddward  L,  Doh^y  and  wife.  Judgment  fin' 
plaintiff  and  defendants  appeal.  AQlnned. 

Olln  W^borti,  Jr.*  and  Stephen  Mooteleone,' 
both  of  Los  Angeles,  for  appellants. 

Mublnnan  &  Gmmi^  of  Los  Angeles,  for 
respondenti. 

LANGDON,  P.  J.  This  Is  a  suit  to  quiet 
title  to  proper^  In  Loe  Angeles,  described  as 
the  west  14  feet  of  lot  42  and  all  of  lot  44 
of  ttie  Bails  tract,  as  per  map  recorded  In 
Book  19,  p.  91,  miscellaneous  records  of  said 
county.  Plaintiffs  also  a^ed  that  the  trial 
court  decree  that  th^  had  an  easement  of 
right  ot  way  over  a  certain  private  alley  east 
of  their  east  line,  which  alley  is  owned  by  de* 
fendants.  Upon  this  latter  point;  the  Judg- 
mestxt  was  against  plaintiffs,  and  this  matter 
is  not  Involved,  therefore,  upon  this  appeal, 
which  Is  taken  by  the  defendants  from  the- 
portion  of  the  Jndgnrait  qnletiiig  title  in 
plaintiffs  to  the  property  claimed  to  be  owned 
by  them. 

The  only  dispute  Is  over  the  title  to  a  strip 
of  land  approximately  7  Inches  wide  by  138 
feet  deep  along  the  east  line  of  the  proper^ 
Involved  In  this  action.  FlaintlfCs  have  a 
house  and  sidewalk  upon  tt^r  land,  ^e- 
eaves  of  this  house  project  to.  a  point  within 
abonnt  one  Inch  of  the  boundary  line  as- 
found  by  the  trial  court  In  1918  defendants 
erected  a  fence  at  a  place  which  plaintlflB 
claimed  was  upon  their  land.    This  fence 
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•ztends  nnder  ttie  eaves  of  Qie  plKSntiffs* 

The  plaintiffs  and  defendants,  adjoining 
landowners,  derived  their  title  from  a  com- 
mon source,  to  wit,  George  A.  NewhalL  It 
was  stipulated  at  the  trial  that  plaintiffs  are 
the  record  owners  of  lot  44  and  the  west  14 
feet  of  lot  42  of  the  Ellis  tract  These  lots 
■  lie  on  the  south  side  of  Twenty-Third  street 
In  the  city  of  Loa  Angles,  as  shown  by  the 
maps  of  the  tract  contained  In  the  record 
before  us. 

ApiKllants  make  two  contentions:  First, 
that  the  surrey  of  th^  witness  Wright, 
starting  with  a  dividing  fence  as  a  monument, 
should  have  been  accepted  as  conclusive  as 
against  the  testimony  of  the  surveys  by  other 
oigineers  who  testified  on  behalf  of  plaintitra, 
and  who  bad  taken  as  a  starting  point  an  old 
stake  which  had  been  found  at  the  northwest 
comer  of  lot  44  of  HlUa  tract  In  this  con- 
nection, it  is  the  contention  of  appellants  that 
the  dividing  fence  was  evidence  of  an  agreed 
boundary  line,  and  that  the  surrey  of  the 
property  should  have  been  made  from  It  as 
a  starting  point  rather  than  from  the  loca- 
tion of  the  stake  found  by  plaintiffs*  survey- 
or. The  second  contention  of  appellants  is 
that  they  should  have  been  awarded  tlUe  to 
the  strip  of  land  In  controversy  upon  the 
theory  of  adverse  possession.  We  shall  con- 
idder  these  contentions  In  the  order  In  which 
tbey  are  made. 

The  condnslon  of  the  trial  court  upon  the 
first  question,  obrloiuly,  was  anired  at  upon 
a  consldraatlon  of  the  testimony  of  the  wlt- 
neuea  (m  b«half  of  plalatlffi  vho  had  made 
surreys  of  the  land  In  dispute.  Surreys  of 
the  portion  of  lot  42  In  dispate  were  made  at 
various  times  by  Y.  J.  Bowan  and  Leonard 
O.  Hall,  wltneues  for  plalntllAfc  These  sar- 
reys  all  agree  and  according  to  them  the 
eaves  of  plalntlfFs*  bouse  are  within  an  inch 
of  plaintiffs'  eastn-ly  line  as  found  by  the 
conrt.  A  conflict  occurs  in  the  evidence  on 
this  point,  raised  by  reason  of  the -fact  that 
defendants  introduced  the  testimony  of 
George  A.  Wright,  who  had  surveyed  the 
land.  His  surrey  differed  from  those  of  Qie 
other  surveyors,  and  according  to  his  records 
and  maps,  the  eaves  of  plaintiffs'  house  are 
over  the  line  on  defendants'  property. 

Mr.  Bowan,  testifying  for  plaintiffs,  stated 
tbmt  he  had  been  engaged  in  the  occupation 
of  dril  engineer  and  surreyor  in  the  dty  of 
Los  Angeies  for  over  30  years.  He  testified 
to  having  made  original  surveys  of  all  the 
lines  of  all  the  properties  Involved  in  this 
suit  before  the  properties  were  subdivided 
into  small  holdings,  except  a  few  of  the  lots 
In  St.  James  Park.  He  surveyed  the  entire 
district,  covering  the  lots  of  the  Ellis  tract 
facing  the  south  line  of  Twenty-Third  street 
before  the  year  1900.  In  January,  1S99,  he 
surveyed  the  Ellis  tract  annex,  lying  on  the 
west  of  lot  44  of  the  Ellis  tract,  and  at  that 


(ObL 

time  found  an  (dd  3x8  stake  planed  down  and 
marked  with  the  figures  "44"  at  the  north- 
wee  t  or  most  northerly  comer  of  lot  44  of  the 
Ellis  tract  He  placed  a  tack  In  lead  at  this 
point  and  it  is  so  marked  on  the  maps  before 
us  here,  and  It  appears  thns  In  his  notes 
taken  at  the  time  of  the  surrey.  This  was 
used  as  a  starting  point  for  his  survey.  This 
witness  also  found  a  stake  In  place  In  Feb- 
ruary. 1898,  marked  "24—28"  for  the  dividing 
line  between  lots  24  and  26  of  the  BUis  tract, 
and  this  was  also  fonnd  in  place  again  on 
June  1  and  June  28,  1898,  and  used  for  the 
east  line  of  the  Dobeny  property  as  It  now 
exists.  Mr.  Rowan's  testimony  as  to  tbe 
existence  of  this  stake  la  as  f(Aow8: 

"The  first  survey  I  made  out  there  wss  in 
October,  189S.  This  was  the  first  time  I  saw 
this  stake  that  I  have  described  as  a  SzS  stake 
marked  '44.'  The  next  surrey  I  made  in  that 
vicinity  was  February,  1898,  and  then  followed 
the  Jnne  survey  in  1898,  and  the  one  in  Jon- 
nary,  1899,  and  the  one  in  October,  1901.  I 
found  ideuticaUy  the  same  stake  on  each  of 
these  occasions;  it  was  pfetty  well  protected 
by  an  old  cypress  hedge.  I  first  saw  that  stake 
In  October,  1896.  It  was  about  a  3x8— whst 
we  call  3  by  3,  and  it  was  a  Uttla  Ut  longer 
one  way  than  the  other.  I  should  say  per- 
haps a  2%  by  8  Indi  stake;  and  was  ma^ed 
'44'  on  the  easterly  side  toward  the  Bills  tract, 
tt  stood  up  about  2  to  8  inches  from  the  ground; 
it  was  marked  with  a  stencil  or  painted— it  is 
pret^  hard  to  remember  those  things.  I  was 
so  certain  of  it  I  made  uotes  of  it  in  my  note 
book,  and  thought  it  mighbcome  In  handy  In  the 
future  to  simply  tie  to  it" 

The  oigineer,  Leonard  O.  Hall,  In  1917, 
found  the  tacks  In  lead  placed  by  Bowan  at 
these  points  where  he  had  fbnnd  the  stakes, 
and  as  Uiese  p(dnt8  checked  with  his  snrv^, 
he  adopted  them.  The  surrey  made  by  Hall 
was  In  accordance  with  that  of  Bowan  fnd  in 
accordance  with  the  Judgment  of  the  trial 
court.  The  testimony  of  the  surveyors-  was 
further  corroborated  by  the  testimony  of  J. 
H.  Vaudlns  who  was  at  one  time  the  owmt 
of  lot  40  and  the  easterly  21  f^  of  lot  42  of 
the  Enils  tract,  and  who  pnrdiased  lot  44  and 
the  westerly  14  feet  of  lot  42  In  1902.  He 
testified  that  he  located  a  stake  at  or  near 
the  northwest  comer  of  lot  44  at  the  place 
where  an  old  stake  was  fonnd  by  him.  His 
testimony  regarding  the  location  of  this  stake 
is  as  follows: 

"Snbseqaently  I  bought  4S  or  46  feet  of  land 
west  of  the  alley.  I  located  the  stake  at  or 
near  the  northwest  comer  of  lot  44.  I  homed 
some  grass  there  one  day,  and  It  kind  of  spread 
on  me,  and  I  took  some  wood  stakes  and  went 
throui^  under  It,  and  found  a  atake  there,  and 
I  sever  knew  it  was  there  before— I  gness  it 
was  about  three  foot  inside  of  the  sidewalk. 
I  found  that  stake  right  after  I  bought  lot  44. 
I  gneSB  it  was  an  old  stake;  it  was  painted 
white.  I  found  it  onder  a  hedge  fence.  I 
found  two  stakes.-  I  found  one  right  at  the 
Boothwest  comer  of  the  bam  and  the  other 
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«n*  orer  fhttt,  at  or  near  tlie  northweat  cor- 
ner of  lot  44,  the  point  marked  *R*  on  the  map; 
H  was  in  from  the  Twenty-Third  street  line, 
abont  two  feet,  I  ^ess,  on  the  west  side  of 
the  hedge.  The  stake  I  found  under  the  hedge 
was  a  suFTey  stake,  painted  white.  It  had  no 
marks  on  it,  nothing  but  a  tack  in  the  middle 
of  it  It  was  an  inch  and  a  half  sqnare;  or 
it  might  hare  been  2  inches  or  larger  maybe. 
It  was  in  prett?  good  condition  when  I  found 
it.  It  was  above  the  gronnd  a  very  little. 
At  the  time  I  fonod  the  atake  at  the  pi^t 
marked  *B'  on  plaintiffs*  Exhibit  1,  being  at  or 
near  the  northwest  comer  of  lot  44,  the  side- 
walk had  not  been  widened  to  8  feet.  When 
I  said  that  I  found  the  stake  about  3  feet  in 
from  the  sidewalk,  I  referred  to  the  old  side- 
walk, which'  was  in  place  at  that  time.** 

(1-3]  Appellants  contend  that  tlie  testi- 
Bumy  footed  and  r^erred.  to  ber^n,  together 
with  the  other  testimony  in  the  record  upon 
the  snbiecl;  ta  not  BuflSdratlj  definite  to  ea- 
tabUsh  the  location  of  the  monnments  of  the 
original  snrr^  of  the  Bllts  tract,  and  that, 
iMcanae  these  cannot  be  established,  tbe  lo- 
cation of  varions  hedges  and  fences  erected 
by  prior  owners  of  the  land  InTolved  are  the 
beat  evidence  of  the  bonndaiy  Une,  and  that 
these  cmfbrm  to  the  snrrey  of  BIr.  Wright, 
^irtio  testifled  <m  behalf  of  the  defendants. 
Ve  think  the  testimony  estabUsbea  the  loca- 
tion of  these  stakes  with  soffidat  accuracy 
and  certainty.  The  true  location  the 
Borr^  la  a  qnestloa  of  fact  Wasbbam  on 
Real  Property  (6th  Bd.)  toL  8.  p.  410,  i  2343 ; 
Abbott  r.  Abbott,  51  ISe.  5S1;  Opdyke  t. 
Stephens,  28  N.  J.  Lav  (4  Dutdb.)  90;  Pet- 
tingUl  T.  Po^.  8  Allen  (Mass.)  840.  This 
tact  waa  decided  in  this  case,  upon  conflicting 
efldence,  in  favor  of  the  plaintiffs.  TtSB  in 
itsdf  would  be  a  suflldoit  answor  to  the 
appellants'  contention  upon  this  questtoUt  but 
ve-hare  tbe  further  fact  that  it  appears  In 
tbe  record  that  some  of  the  fences  and  monu- 
ments relied  upon  by  appellants  were  not 
placed  ^th  any  idea  of  marking  the  bound- 
ary line.  Mr.  Olaudlua,  a  former  owner  of 
the  prop^ty,  testifled  tn  rebuttal  that  he  did 
not  intoid  to  mark  the  exact  boundary  line 
when  he  erected  a  fence  upon  the  property. 
He  testifled  that  he  had  not  measured  to 
locate  his  fence  nptm  the  true  line,  but  mere- 
ly **took  a  guess  at  It"  This  positive  testi- 
mony, of  course,  would  overcome  any  pre- 
sami>tlon  relied  upon  by  appellants  that  this 
fence  marked  or  was  Intended  to  mark  the 
true  boundary  line.  Any  presumption  with 
reference  to  the  other  fences  and  hedges, 
relied  upon  by  appellants,  is  overcome  by  the 
definite  testimony  of  several  persona  as  to 
the  existence  of  survey  stakes  upon  the 
property  which  did  not  confotm  to  a  bound- 
ary line  conid^ent  with  the  location  of  aaid 
toicea: 

Under  all  the  testimony  in  the  record,  it 
is  an»arent  that  tbe  finding  of  tbe  trial  court 
with  referoice  to  the  true  boundary  of  the 


property  In  dispute  la  amply  suBtalned  by 

the  evidence. 

The  oth«-  question  presented  by  the  record 
is  the  one  of  adverse  possession.  It  is  con- 
tended by  appellants  that  as  the  alley  upon 
appellants'  property  was  graveled  s&d,  laid  out 
by  them  In  accordance  with  the  survey  of  Mr. 
Wright,  for  more  than  five  years  before  the 
filing  of  this  action,  and  said  alley  Included 
the  strip  of  land  claimed  by  plaintiffs,  that 
regardless  of  the  finding  of  the  trial  court 
as  to  the  true  boundary  line,  appellants  have 
acquired  title  by  adverse  possession  against 
the  plalntifTs  herein.  Appellants  rely  upon 
the  fact  that  a  copy  of  the  survey  by  Mr. 
Wright  was  filed  for  record,  and  assert  that, 
thereafter,  appellants  occupied  the  strip  of 
land  In  dispute  adversely  to  the  plalntlCCs 
under  color  of  title.  Cases  are  then  dted  to 
the  efTect  that  where  possession  is  created 
adversely  under  color  of  title,  an  actual  pos* 
session  of  all  of  the  property  is  not  necessary 
— a  continuous  possession  of  a  part  ^ tend- 
ing to  the  whole. 

The  evidence  of  the  existence  of  the  gravel 
walk  over  the  line  of  plaintiffs'  property  was 
the  testimony  of  Mr.  Wright  to  the  effect 
that  in  December,  1007,  he  made  a  survey  of 
the  land  and  at  that  time  the  driveway  was 
graveled  and  smoothed  out  to  the  point  con- 
tended for  by  -  appellants  as  the  boiindary 
line.  Assuming,  but  not  deddlog,  that  this 
would  constitute  adverse  possession  of  the 
7  inches  of  plaintiffs*  land  Included  in  such 
driveway,  nevertheless,  before  this  possession 
ripened  into  a  right,  and  in  1900,  the  plain- 
tiffs  erected  a  house  iqkhi  ISielr  property  and 
occnpied  tbe  land  in  dlspnte  1^  the  ttvea  of 
said  house  which  the  record  shows  extended 
to  within  an  tauA  of  their  true  llna  Tbe  case 
of  Gillespie  T.  Jones,  47  CaL  250,  dted  by 
aiq;>dlants  to  meet  this  state  of  facts,  does 
not  serve  their  purpose.  It  is  true  that 
case  h(^ds  that  one  claiming  possession  ad- 
versely to  the  true  owner  by  reason  of  the 
fact  that  the  eaves  of  bis  house  overhang 
the  land  of  said  true  owner,  only  establishes 
an  easement  for  such  use  by  adverse  posses- 
sion and  not  a  full  title  to  the  land.  But  In 
the  present  case  tbe  situation  is  reversed. 
It  is  the  true  owner  who  Is  occupying  the 
land  with*the  eaves  of  his  house.  His  owner- 
ship extends  up  to  tbe  sky  and  down  to  the 
center  of  the  earth.  He  Is  holding  his  own, 
and  not  seeking  to  acquire  the  land  of  an- 
other by  adverse  possession.  We  apprehend 
that  he  need  not  occupy  his  land  by  resting 
his  structure  upon  the  ground.  We  are  of 
the  opinion  that  he  would  be  occupying  his 
land  if  he  built  his  house  on  stilts;  and 
one  claiming  adversely  could  not  dispossess 
him  by  building  a  fence  thereunder,  even 
tmder  color  of  title. 

[4]  However  that  may  be.  It  also  appears 
that  since  1900,  the  plaintiffs  and  their  pred- 
eceesors  in  Interest  have  used  the  cemoit 
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■Idewalk  along  tbe  side  of  the  hoose  for  the 
purpose  of  Ingress  and  egress  to  their  prem- 
ises antU  the  erection  of  defendants*  fence  In 
1913.  Appellants'  contention  with  reference 
to  this  fact  Is  that  as  the  court  found  plaln- 
tlfCB  bad  no  tight,  title.'  or  interest  In  the 
alleyway  of  which  this  sidewalk  Is  a  part, 
plalntUTs*  use  of  the  same  was  permissive. 
It  Is  to  be  remembered  that  in  addition  to 
finding  that  the  use  of  the  alleyway  by  plain- 
tiffs was  permissive,  the  court  found  that 
the  seven  Inches  of  the  alleyway  in  dispute 
was  the  property  of  the  plaintiffs.  Its  find- 
ing that  plaintiffs  bad  no  li^t  or  easement  in 
the  alley  necessarily  applies  only  to  tbe  por- 
tUm  of  the  alley  which  was  found  to  be  the 
property  of  the  defendants,  and  not  to  the 
portion  that  was  found  to  be  the  property  of 
plaintiffs.  Any  other  construction  of  tbe  find- 
ings would  render  them  inconslstait. 

From  the  fact  that  tbe  eaves  of  plaintlfte* 
hon84  extended  over  the  land  In  dispute 
since  1900,  and  from  the  further  fact  that 
dnrlng  tbe  time  detmdants  dalm  to  have 
occupied  sold  strip  adversely  1^  reaatm  of 
bavlng  nied  the  same  as  an  alleyway,  tbe 
plaintUta  and  tbelr  predecessors  used  this 
all^nvmr  Jobitlj  with  tbe  def^danta.  It 
dearly  w>eui  tbat  Uw  occapancy  of  the 
deCendaata  of  aald  stzlp  wa»  oerer  an  er- 
dnilve  ocGDptncT*  BzdiulTaiess  Is  one  of 
Che  elements  necessary  to  an  adverse  occu- 
pancy in  order  tbat  It  may  ripen  into  a  title. 
Hart  V.  AU  Pawns,  etc,  26  OaL  App.  864, 
666,  673,  6TB,  148  Paa  286;  Hnger  t.  Mooney, 
68  Cat  B86,  49  Am.  Bcrp.  m 

We  are  ttemttm  ot  tbe  oplnlw  that  tbe 
trial  conrt  was  correct  in  its  holding  that  Oie 
claim  of  title  bBf  adverse  poaaeaatMi  was 
without  merit 

/nie  Jndgment  Is  affirmed. 

We  concur:  BRTPTAIN,  J.;  MOUBSB,  J. 


ALLEN  V.  PREEAR  at  al.   (Civ.  3656.) 

(District  Court  of  Appeal,  Vint  District,  Di- 
vision 1,  California.  Dec  27, 192a) 

• 

1.  Ceatraats  •b»I67(3)  —  UiMMtloisd  end- 
Iten  feiaelolariM  aader  eontraot  of  traas- 
feraa  to  pay  traasferer's  laMtedaMS. 

Where  tbe  consideration  of  a  transfer  of 
property  is  agreement  of  transferee  to  pay  tbe 
transferor's  indebtcdnesa,  creditore,  though  not 
mentioned,  have  a  right  to  come  In  as  being  of 
a  class  for  whose  benefit  the  contract  was 
made. 

2.  Subrogatioi  ^=>32— Surety  paying  debt  sub- 
rogated to  prfnoipal's  remedies. 

By  provision  of  Civ.  Code,  {  2848,  a  surety 
paying  bis  priacipal's  debt  bas  right  of  subro- 
gation to  bis  remedies. 


3.  Asslsnmests  for  beseflt  of  creditors  «=»7— 
Trust  arises  on  sale  by  traasferee  withoat 
applying  proceeds  as  agreed.. 

On  a  transferee  of  property  selling  It  with- 
out applying  tbe  proceeds,  as  agreed,  to  pay- 
ment of  transferor's  Indebtedness,  a  trust  aris- 
es in  favor  of  transferor's  creditors. 

4.  Frasds,  statate  of  «3>II9<2)— Net  avallablo 
la  defease  of  fraad. 

The  statute  of  frauds  Is  not  aTollable  in 
defense  of  fraud  of  transferee  of  property  In 
ccmsideration  of  bis  oral  agreement  to  pay  tbe 
transferor's  indebtedness,  where  be  sella  tbe 
property  without  so  applying  the  proceeds. 

5.  UmltatlOB  of  actloas  «=s>l03(2)  —  Statute 
does  sot  ran  till  repudiation  of  trast  aod 
knowledge  thereof. 

The  trast  arising  from  transfer  of  property 
on  oral  agreement  <^  the  transferee  to  pay  tiie 
transferor's  Indebtedness  being  a  poaMre  Me, 
tbongb  resting  In  parol,  tbe  statnte  of  llmlta- 
tions  does  not  mn  against  action  to  establish 
and  enforce  the  trust  till  after  repodiatloii  tiaA 
bnowledge  tiiereot 

6.  UmltatlOB  of  aallOBB  «se>I72  —  Caaaot  fee 
pleaded  by  eae  ogrselaf  te  pay  aaother'a 

The  transferee  <tf  property  who  hut  agreed 
to  pay  indebtedness  of  tbe  transferor  and  wito 
has  not  repudiated  the  agreement,  cannot  plead 
limitations  against  the  transferor's  debt. 

Appeal  from  SoperlOT  CJoort,  Kern  Ooon- 
tj;  J.  W.  Mahon,  Jndce. 

Adlon  T.  T.  Alln  acalnat  CSmriea  H. 
Treear  and  others.  Judgment  for  plalntlfT, 
and  the  named  defendant  appeals.  AfBimed. 

B.  A.  Klein,  of  Bakersfleld,  for  appelant. 
T.  F.  Allm,  of  Bakersfleld,  in  pro.  per. 
Gbas.  A.  Bambart,  of  Bakersfltid,  for  i»* 
Bpondent  Stephensoa. 

KBRRIGAN,  J.  This  action  waa  tirou^t 
to  have  a  trust  declared  in  certain  prcc>erty. 
The  substance  of  the  facta  as  disclosed  by 
the  findings  show  that  on  the  18th  day  of 
April,  1914,  L.  li.  Bateman  was  the  owner 
and  in  possesslffli  of  certain  personal  proper* 
ty  described  as  all  the  stock  in  trade,  in- 
cluding groceries  and  general  mtft^ndls^ 
in  a  certain  store  located  in  Kern  county, 
the  value  of  which  was  approximate  $4,000. 
Bateman  was  financially  involved,  and  on 
the  day  last  mentioned  he  entered  into  an 
agreement  with  the  defendant  Freear  to 
transfer  the  business  over  to  him.  Notice  of 
bis  intention  so  to  do  was  recorded,  and 
pursuant  to  such  notice  a  sale  was  subse- 
quently made.  The  only  consideration  for 
this  transfer  was  that  Freear  ^ould  take 
possession  of  the  business,  conduct  the  same, 
and  pay  off  Bateman's  indebtedness,  upon 
the  happening  of  which  event  Freear  was  to 
reconvey  to  Bateman  a  one-half  interest  in 
the  property.  At  the  time  of  tbe  transfer 
Freear  was  familiar  wltb  tbe  diffuent  idalras 
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against  Bateman.  Among  tbese  was  one  held  ! 
by  plaintiff  and  one  of  the  defendants,  Ste-  : 
phenaon.   Allen  and  Stephenson  at  the  time  ! 
of  the  transfer  were  guarantors  on  two  prom- ; 
ISBory  notes  slven  by  Bateman.  These  notes 
aggregated  the  snm  of  $1,000,  and  as  snch 
gnarantors  Allen  and  Stephenson  were  com- 
peled  to  and  did  subsequently  pay  the  same ; 
Allen  paying  two-thirds  and  Stephenson  one- 
third  of  the  amount  due  thereon. 

After  acquiring  the  basin  ess  In  the  manner 
Indicated  Freear  conducted  the  same,  bat  In 
violation  of  his  agreement  to  pay  off  the  In- 
debtedness he  retained  the  Income  arising 
therefrom,  and  ilnally  sold  the  business  to 
one  Carlson.  As  part  of  the  purchase  price 
Carlson  gave  a  note  to  J'reear  for  the  sum 
of  $2,600,  which  note  was  secured  by  a  mort- 
gage upon  certain  real  property.  Before  the 
maturity  of  this  note  Freear  transferred  the 
SBxne  to  the  Produce  Savings  Bank  to  secure 
hia  personal  indebtedness.  This  mortgage 
was  sat)sequently  foreclosed  by  the  bank. 
After  the  bank  had  satisfied  its  claim  a  sur- 
plus remained  In  its  hands  amounting  to  the 
sum  of  $866.60,  which  sum  was  ordered  by 
the  court  to  be  deposited  with  the  county 
treasurer  to  await  such  order  as  might  be 
made  in  this  action.  The  complaint  braein 
prayed  that  this  fund  he  adjudged  to  be 
lidd  by  defendant  S^ar  in  trust  for  the 
payment  of  the  claims  of  plaintiff  and  other 
creditors  of  Bateman. 

The  trial  codrt  found  in  accordaaoe  with 
the  prayer  of  the  complaint  and  rendered 
judgment  accordingly,  and  this  is  an  appeal 
from  such  Judgment 

We  are  of  the  opinion  that  the  jadg- 
ment  of  the  trial  court  waa  corre<^  THiere 
^oparty  la  bdd  under  Che  oonatderation,  as 
here^  that  the  pDrchaser  is  to  pay  off  the 
indebtedneaa  of  the  sdler,  the  creditors,  al- 
ttaongfa  not  menttoiied,  have  a  rig^t  to  come 
In  aa  being  thooe  of  a  class  for  whose  benefit 
snch  contract  was  made.  Sburwood  t.  Gill. 
SB  Gal.  App.  7DT,  173  Pac.  171. 

An>^ant  eoDoedes  this  to  be  the  rale,  bat 
he  dalms  that,  as  piaintiUflf  waa  already  ob- 
ligated to  pay  by  reason  of  tbe  notes  bcdue 
optstanding,  he  waa  not  put  in  the  ^ace  of 
a  creditor  of  Bateman  to  such  an  extent  that 
be  would  be  subrogated  or  substituted  to 
tike  rights  of  the  creditors  that  be  paid  off. 
We  see  no  force  in  this  contention.  When  a 
surety  hu  paid  tlie  debt  ot  his  principal  he 
has  a  light  to  be  subisogated  to  the  runedles 
and  Tights  whldt  tbe  creditor  had  with  whom 
he  has  settled.   Civ.  Code,  I  2848;  37  Cyc. 
415,  4ia.   Here  the  only  right  fliat  rreear 
bad  in  the  transferred  pnq;>erty  was  his  \ 
agreemoit  that  oat  at  the  proceeds  oi  Its ! 
managemmt  he  was  to  pay  the  debts  ot  Bate- 1 
man;  The  claim  of  plaintiff  was  one  he  had  | 
knowledge  of  and  waa  bound  to  pay.   By  i 
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making  the  sale  without  paying  the  debts 
Freear  violated  his  agreement,  from  which 
act  a  trust  arose  In  faror  of  those  for  whose 
benefit  the  transfer  was  made.  The  contract 
involved  was  an  oral  one,  and  appellant 
pleads  the  statute  of  frauds  and  the  statute 
of  limitations  to  defeat  tbe  action,  aud  he 
relies  on  these  statutes  for  a  reversal. 

[43  With  reference  to  the  statute  of  frauds, 
it  Is  sutnetent  to  say  that  such  statute  waa 
never  Intended  to  operate  as  a  shield  In  de- 
fense of  fraud.  Civ.  Code,  i  2794.  As  above 
Indicated,  the  property  received  by  Freear 
under  the  arrangement  was  held  by  him  un- 
der a  trust.  The  statute  cannot  be  avaUed  of 
to  Invalidate  a  relation  which  the  law  thus 
creates.  Valentine  v.  Bichardt,  126  N.  T. 
272,  27  N.  B.  255;  1  Perry  on  Trusts,  f  79. 
To  bold  otherwise  would  permit  the  statute  to 
add  freear  In  the  betrayal  of  the  trust  Im- 
posed upon  him  by  preventing  the  fnlflllment 
of  the  legal  and  moral  obligation  he  was 
bound  to  perform.  The  statute  was  never 
enacted  for  such  a  purpose.  This  defense 
therefore  can  avail  Freear  nothing.  , 

[S,  6]  The  same  may  be  said  with  referenc© 
to  the  statute  of  limitations.  Tbe  arrange- 
ment was  entered  Into  in  April,  1914,  and 
suit  was  brought  thereon  In  December,  1916. 
It  is  conceded  that  If  this  were  an  action 
upon  Freear's  verbal  promise  it  would  be 
barred  under  the  provisions  of  section  339 
of  the  Code  of  Otvll  Procedure.  Here,  bow- 
ever,  the  trust  being  a  positive  one,  Uiou^ 
resting  In  parol,  the  statute  could  not  run 
until  after  a  repudiation  and  knowledf?e 
thereof.  Nougnes  v.  Newlands,  118  Cal.  102, 
60  Pac.  386 :  OdeU  t.  Moss,  180  Cal.  iS2,  62 
Pac.  566;  Hecht  r.  Slaney,  T2  CaL  36S.  14 
Pac  88.  IfweoTer,  Freear  having  rec^ved 
the  property  under  tbe  exprev  agreement  to 
pay  tbe  debts  of  Bateman,  and  tfaexe  being 
no  repudiation  thereof^  It  does  not  lie  in  his 
month  to  plead  tlie  statute  as  sgalnst  Bate- 
man's  creditors.  He  cannot  be  heard  to  say 
tliat  while  tbe  debt  is  due  tttm  the  person 
with  whom  he  contracted,  that  tte  statute 
has  intervened.  This  la  no  concern  of  his. 
Washer  v.  Independent,  etc.,  1^  CaL  702,  76 
Pac.  6B4;  Williams  Naftzger,  lOS  Gal.  440, 
87  Pat.  411;  Davis  v.  Davla,  19  Cal.  App. 
797,  127  Pac.  1061. 

And  finally  it  is  contended  that  plaintiff 
acted  in  bad  faith  in  procuring  the  contract, 
and  that  Freear  was  never  ioXoimed  of  the 
plalntlff'a  claim.  The  evidence  shows  that 
Bateman  himself  folly  Infwmed  .Freear  of 
all  the  outstanding  <dalni8  against  him,  in* 
duding  those  here  Invtdved. 

For  the  reasons  given,  tbe  Judgmoit  is 
affirmed. 

We  concur :  BfilAWDLL,  Pretf  ding  JasUoe 
pro  ton. ;  RICHABDB.  J. 
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L.  W.  BLINN  LUMBER  CO.  v.  PIONEER 
DRAINAGE  DIST.  at  aJ.    (Civ.  3237.) 

(District  Court  of  Appeal,  Second  Diatrict.  Di- 
TiBioD  2,  California.  Dee.  13, 1920.) 

1.  Equity  ^41— May  Bra"*  ■•Sal  relief  on  de- 
•ial  of  equitable  relief  If  salt  was  bona  llde. 

Where  suit  is  erroneously  brought  in  good 
faith  on  the  equity  side  of  the  court  to  fore- 
close a  lien,  the  court  was  not  without  juris- 
diction to  grant  legal  relief  as  to  defendants, 
against  whom  a  money  judgment  was  rendered. 

2.  Maobanica'  ileas  «=9303(l)-4;oBrt  nay  ran- 
dar  a  persoaal  Judgmaat  whera  equitable  re- 
lief Is  denied. 

Though  a  claimant  sought  to  foreclose  a 
mechanic's  lien  for  less  than  $300,  after  serr- 
ice  of  stop  notice  under  Code  Civ.  Proc.  {  1184, 
and  such  equitable  relief  is  denied,  the  superior 
court  is  not  without  juriscUction  to  render  a 
personal  judgment. 

3.  Appeal  and  error  ^1071  (5)— No  reversal 
fflr  flndi>|s  outside  Issue  not  preJudleiiJ. 

In  a  proceeding  to  establish  and  foreclose 
a  lien  on  a  drainage  district  ditch,  If  findings 
of  plaintiff's  good  faith  are  outside  the  Issues 
made  by  the  pleadings,  still,  no  prejudice  being 
afaown,  a  rerersal  does  not  necessarily  follow, 
partieiilarlj  where  nothing  indicatea  that  plaia- 
tUE  waa  not  ai^g  in  good  faith,  so  that  the 
lower  eoort  muot  be  held  to  have  acted  within 
ita  joriadlction. 

4.  Drains  «=>49— Facta  presented  held  to  show 
equify  jurttdiotloa  in  suit  to  foreclose  lien 
for  material,  rsgardless  of  amount  Involved. 

In  an  action  by  party  forniahing  materials 
to  a  subcontractor  to  eatablish  and  foredoae  a 
Uen  on  a  drainage  district  ditch,  evidence  that 
the  directors  of  the  district  had  knowledge  of 
stop  notices  issued  under  Code  Civ.  Proc.  S 
1184,  and  deliberately  and  intentionally  ignored 
them,  h«ld  to  present  facts  giving  a  court  of 
equity  jurisdiction  on  the  merits,  regardless 
of  the  amount  involved,  for  the  notices  being 
an  "eQuitable  garnishment;"  the  right  to  re- 
cover the  money  was  a  "cumulative  remedy," 
not  dependent  on  establishing  the  lien. 

5.  Dralea  «s>49-- Amonat  due  from  county 
draiaage  district  held  safRolent  1m4  for  eq- 
uitable JarlsdlotloB  in  ault  to  foreolosa  lies 

for  material. 

Where  stop  notices  were  served,  the  mon- 
ey in  the  hands  of  the  county  treasurer  sub- 
ject to  order  of  the  tmsteea  of  the  drainage 
district  waa  a  suffldent  fund  to  extend  the  arm 
of  equity.  In  a  proceeding  against  the  drainage 
district  for  lumber  furnished  where  such  no- 
tices were  ignored  because  contractor  had  pre* 
viously  fully  paid  anbcontzactor  who  ordered 
the  lumber. 

6.  Drains  «s»49— DIreotora  «f  drainage  district 
peraonaiiy  flabie  for  vtoistlon  of  atop  notioes 
served  by  materialman. 

Although  Code  Civ.  Proc  |  1164,  faatena 
lial^^  for  violation  of  atop  notices  leaned 

thereunder  upon  "the  owner  or  person  who  con- 
tracted with  the  contractor,"  yet  directors  of 


a  drainage  district,  which  owns  a  ditch  on 
which  a  Uen  by  plaintiff  materialman  Is  sought, 
are  personally  liable  where  Ignoring  the  stop 
notices. 

7.  Dralia  n  nlO  Umber  oenvmad  la 

stroeUng  a  lUtoli  held  a  part  thereof. 

Under  Code  Civ.  Proc,  {  1183,  aa  amended 
by  Laws  1011,  p.  1313,  lumber  consumed  in  and 
which  contributed  to  the  constmction  of  a  ditch 
or  canal  became  in  legal  contemplation  a  per- 
manent part  of  the  ditch,  notwithstanding  It 
may  have  been  used  for  "sUda"  and  groimd 
to  splinters  by  the  dredger. 

8.  Drains  «=>49— Drainage  district  dlrootora 
held  personally  liable  for  paying  contractor 
after  stop  notleea  from  materialman. 

Where  a  materialman  served  stop  noticea 
on  the  directors  of  a  drainage  ditch  district  for 
materiel  for  which  subcontractor  had  failed 
to  pay,  and  the  directors,  because  contractor 
had  already  paid  the  subcontractor,  ignored  the 
notices  by  paying  the  contractor,  they  are  per- 
sonally liable. 

Appeal  from  Superior  Coart,  San  Bemar- 
dino  Coanty;  J.  W.  Curtis,  Judge. 

Action  by  the  Ii.  W.  Bllnn  Lmnber  Com- 
pany against  tbe  Pioneer  Drainage  District 
and  ottaer&  Judgment  for  the  defendants 
Drainage  Dtetrlct  and  J.  W.  McAllister.  Sr.. 
and  plaintiff  obtained  a  personal  judgment 
against  the  defendanta  Edward  Fine  and 
others,  directors  of  the  defendant  Drainage 
DijBtrlct,  and  they  appeaL  Affirmed. 

Donald  Barlcer  and  James  M.  O'Brien,  both 
of  Los  Angeles,  for  appellants. 

B.  8.  WilUama,  of  Loe  Angelea,  for  respond- 
ent 

THOMAS,  J.  As  claimed  by  appellaiita, 
this  action  is  broi^t  to  eataUiah  and  fore- 
close a  lien,  and  for  the  recowy  of  the  mm 

of  $241.10. 

The  defendant  drainage  district,  a  put^lc 
cotporation,  entered  Into  a  contract  with  one 
J.  W.  McAllister,  Sr.,  for  the  construction  of 
a  drainage  ditch,  the  construction  work  being 
thereafter  sublet  by  McAllister  to  A.  H.  Ho- 
bart,  one  of  the  defendanta  here.  Plaintiff, 
between  the  dates  of  S^tember  2,  1913,  and 
October  80, 1913,  furnished  lumber  to  Hobart 
to  be  used — and  port  of  It  was  so  used — ^in 
the  construction  of  a  bridge  over  ttie  dltdi, 
the  same  becoming  a  permanent  part  of  the 
ditch  as  planned.  The  balance  of  the  lum- 
ber 80  famished  was  used  for  "skids"  over 
which  the  dredger  which  was  employed  in 
digging  the  ditch  was  moved  and  rolled  in 
such  a  manner  that  this  portion  of  the  lum- 
ber was  wholly  consumed,  being  "reduced  to 
splinters  in  the  operation."  The  value  of  the 
lumber  so  furnished  and  need  was  ^235 .89, 
which  indebtedness  Hobart  has  not  liqui- 
dated. 

In  January  and  May,  both  (tf  the  year  1914, 
plaintiff  served  upon  the  defendant  corpora- 
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tlon,  by  deliTeiT  to  its  preeldoit,  documents 
pnrporttng  to  be  tbe  tisual  atop  notices,  In  ftn 
attempt  to  comply  with  the  provisions  of 
section  1184  of  the  Code  of  Civil  Procedure, 
setting  fortli  the  fact  that  the  amoont  above 
stated  was  still  onpaid,  and  notifying  the 
corporation  to  withhold  aufflotent  money  due 
or  to  become  due  to  the  crigUial  contractor, 
J.  W.  McAUUter,  Sr.,  toith  ichiah  to  pay  the 
aame.  The  notice  served  in  May,  1914,  was 
not  only  served  upon  the  defendant  corpora- 
tion and  McAllister,  Sr.,  but  also  upon  the 
anditor  and  treasurer,  re^>ectively,  of  the 
county  of  San  Bernardino,  who,  It  is  claimed, 
were  ex  officio  offldals  of  tbe  Pioneer  Drain- 
age District,  the  defendant  corporation. 
These  officers,  however,  were  not  served,  nor 
did  they  appear,  in  the  action.  Defendants 
J.  W.  McAllister,  Jr.,  i:dward  Pine,  and 
James  W.  Pate  were  the  directors  of  the  de- 
fendant drainage  district,  and  familiar  with 
all  tbe  facts  above  set  forth.  At  the  times 
of  the  service  of  the  "stop  notices"  above  re- 
ferred to,  the  board  of  directors  of  the  de- 
fendant corporation  held  the  sum  of  $1,700, 
an  nnpald  balance  of  the  contract  price  un- 
der the  McAllister,  Sr..  contract,  for  which 
sum,  notwithstanding  the  service  of  said  no- 
tices, a  warrant  was  Issued  by  su(di  board, 
and,  by  tbe  county  officials  above  named, 
approved  and  paid.  It  is  alleged  in  the  com- 
plaint that  a  dalm  of  lien  was,  on  Jtme  1, 
1914,  duly  verified  and  recorded,  and  there- 
after, on  August  28,  1914,  the  present  action 
was  commenced. 

A  special  demnrrer  was  interposed  and  by 
the  court  overruled.  Tbe  answer,  In  addition 
to  joining  issue  on  the  foregoing  allied 
facts,  set  up,  by  way  of  further  defense,  the 
fact  that  the  court  was  without  Jurisdiction 
of  the  snbject-matta-,  for  the  reason  that 
tbe  amount  prayed  tax  is  leu  than  9800; 
that  tlie  drainage  district  beliic  a  public  oor- 
piwatioii,  could  not  have  its  pn^erty,  nor 
any  part  thereof,  auhjeeted  to  the  lien  sought 
to  be  Impressed  tberem;  that  In  no  event 
are  the  members  of  the  board  of  trustees  of 
tbe  drainage  district  liable  In  their  Individual 
capacity;  that  tlwre  was  no  money  due  to 
the  gnboontractor,  to  whom  plalntlft  fomieai- 
ed  the  materials,  at  the  time  of  the  servloe 
at  the  *'stop  notices"  In  question,  hoioe  that 
the  same  are  Ineflet^nal;  and  that  the  at- 
toupt  of  plaintiff  to  establish  sndi  claim  of 
Uen  was;  and  now  is,  made  with  fnll.knowl- 
edge  by  plaintiff  of  the  foregoing  facta. 

On  the  issues  Urns  formed,  tbe  case  was 
tried,  and  the  court  found  for  the  plaintiff 
and  against  tbe  deCatdants  Edwud  Pln^  J. 
W.  McAllister,  Jr„  and  James  W.  Pate— the 
directorate  of  tbe  defoodant  corporation— 
for  the  sum  prayed  in  the  complaint  The 
Judgment,  howew,  ezpreasly  deoled  reli^ 
against  J.  W.  McAlUster,  Sr.,  and  tbe  de- 
ftndant  drainage  district.  In  deuylnc  tbe 
dalm  of  Uen,  tbe  court  found: 


'^That  tbe  dalm  of  mechanics*  lien  as  aD^ed 
in  said  complaint  was  filed  and  recorded,  and 
this  suit  In  and  for  the  foreclosure  of  the  same 
was  brought  by  said  plaintiff  in  good  faiOi  on 
the  part  of  said  plaintiff,  and  that  said  me- 
chanics' lien  was  not  asserted  by  said  plain- 
tiff in  bad  faith  or  as  a  fictitious  cl^m," 

It  will  be  further  noted  that  the  Judgment 
so  entered  was  against  the  defendants  nam- 
ed, not  "as  directors,"  but  personally. 

Pour  points  are  urged  by  appellants  for  re- 
versal: (1)  The  superior  court  was  without 
jurisdiction ;  (2)  ai^llants  are  not  liable  in 
their  individual  capadtles ;  (3)  materials 
furnished  by  plaintiff  were  not  shown  to 
have  been  used  or  consumed  in  the  improve- 
ment upon  the  district  property ;  and  (4)  that 
there  was  no  money  due  or  to  become  due  to 
tbe  subcontractor,  to  whom  plaintiff  furnish- 
ed the  materials,  at  the  time  of  the  service 
of  the  stop  notices,  hence  the  latter  were  in- 
effectual' as  against  Intervening  matured 
rights  of  the  contractor. 

[1]  On  the  first  point  It  Is  contended  that, 
the  defendant  corporation  being  public  In  Its 
nature  and  the  purposes  for  which  it  was 
organized  being  essentially  public,  no  me- 
chanics' lien  could  be  estaUisbed  or  foreclos- 
ed upon  property  belonging  to  tbe  drainage 
dtetrict.  Bespond^t,  on  the  other  band,  con- 
tends: 

"That  this  ditch  was  subject  to  a  mechanics' 
lien  for  the  reason  •  •  ♦  that  there  are  two 
kinds  of  public  uses:  ***(!)  Those 
things  which  are  acknowledged  to  be  public  be- 
cause 'used  by  the  public' ;  and  .(2)  those  things 
which  are  hdd  to  be  public  uses  because  th^ 
promote  the  public  interest  by  developing  the 
natural  resources  or  wealth  of  the  country." 

It  Is  argued  that  the  things  within  tbls 
secrad  class  are  dedared  to  be  public  uses, 
so  that  tbe  rlgbt  of  coademnatlon  may  be  ex- 
erdsed  In  their  behalf  (section  16,  Stats. 
1908,  p.  295),  that  the  dltdi  referred  to  here 
was  of  this  dasB,  and  that  bat  far  this  rea- 
etm  the  dltdi  In  qmstlon  Is  nothing  mwe  nor 
less  tban  a  private  mterprlse— while  those 
within  the  first  classiflcatlon  are  of  a  wholly 
dlfferott  character.  Beqiondent  omcedes 
that  no  audi  lien  could  be  sustained  as  to 
any  audi  *^id>llc  property,"  but  contoida  that 
the  dedtion  of  tbe  trial  court  holding  that 
no  meh  Hen  eonld  be  titttained  offat»»t  thlt 
d«oA,  being  acquiesced  In  by  all  partlea  to 
the  sidt  and  baring  become  flnsl.  Is  now  tbe 
law  of  tills  case,  even  If  erroneous.  The 
point  Is  adverted  to  I^'  reqpondent  "to  ctm- 
Tlnce  this  wurt  that  be  waa  In  absolute  good 
faltb  In  ccmtendlng  that  the  dltdi  Is  subject 
to  sudt  lien,*'  and  we  bave  no  difficulty 
whatever  In  sustaining  tbe  trial  Judge  on 
this  phase  ot  the  case ;  that  is,  we  are  satis- 
fled  that  i^alntiff,  erroneously,  but  In  good 
faith,  brought  the  action  on  the  equity  side 
of  the  court 

[2]  0^  next  question  with  which  we  are 
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ooatroDteH  la:  Does  the  Uct  that  plaintiff 
sought  equitable  rdief  In  the  conrt  bdow, 
notwithstanding  the  amoont  claimed  to  be  bo- 
cnred  by  the  alleged  lien  attempted  to  be 
foiedosed  la  less  than  $300,  and  notwlth- 
atandlng  a  denial  ot  sndi  rtllet  oonfcr  Ja- 
rlsdlctiott  upon  that  court?  la  owe  opinion 
thla  query,  as  applied  to  the  inatant  case, 
must  be  answered  in  the  affirmatlTe. 

Xt  1b  admitted  by  appellanta  that  plaintiff 
Bou^t  the  establlahment  and  foreclosure  of  a 
mechanics'  Hen,  but  it  Is  claimed  that — 

"Under  no  possible  interpretation  of  the  law 
eould  each  a  lien  have  been  established  or  fore- 
dosed  on  property  held  In  trost  by  a  pnbUe 
corporation  for  pid)Ue  nse." 

In  Mannlx  v.  TryUm,  102  GaL  31,  91  Pac 
9S3,  the  court  says: 

"  •  •  •  The  true  doctrine  is  that  when  the 

superior  court  acgulreB  Jurisdiction  by  the 
filing  of  a  suit  to  «iforce  a  lien  of  mechanics 
and  others,  vni«r  tke  tiatuU  relating  to  aitch 
lient,  it  has  Jurisdiction  to  render  a  personal 
Judgment  for  the  amount  claimed,  although  the 
right  to  a  lien  la  denied  and  tbe.  amount 
claimed  is  lees  than  9800." 

If  we  substitute  for  the  words  which  we 
hare  italicized  above,  or  add  thereto  the 
words  "or  under  section  1184,  Code  of  Civil 
Procedure,  relating  to  stop  notices."  we  think 
that  language  applicable  here.  As  we  have 
seen,  practically  all  of  appellants'  argument 
on  this  point  urges  upon  us  their  ccmcluslon, 
1.  e.,  that  no  lien  could,  be  had  "under  the 
law"  In  this  case,  and  that  there  was  no  is- 
sue presented  as  to  respondent's  good  faith 
in  filing  said  "Hen"  and  in  afterwards  seek- 
ing to  establish  and  foreclose  the  same.  In 
our  opinion  It  Is  not  a  question  of  good  or 
bad  faith,  but,  rather,  whether  the  evidence 
here  presents  facts  which,  under  the  law, 
confer  Jurisdiction  upon  the  court  We  think 
It  does. 

[t]  Conceding,  without  so  holding,  that  the 
flnd^s  of  good  faith  are  entirely  outside 
the  Issues  as  made  by  the  pleadings,  still,  no 
prejudice  being  shown,  a  reversal  of  the  Judg- 
ment does  not  necessarily  follow.  Collins  v. 
Gray,  154  Cal.  131,  97  Pac  142.  With  the 
exception  of  Miller  v.  Carlisle,  127  Cal.  327, 
50  Pac.  785  (since  overruled  by  the  Supreme 
Court  In  several  cases),  we  consider  no  case 
dted  by  appellants  In  point  on  the  question 
now  under  consideration.  In  Becker  v.  Su- 
perior Court,  151  CaL  313,  90  Pac  689.  the 
court  says: 

"We  have  no  dcmbt  that  an  action  at  law  In  i 
which  tbe  actual  d«nand  amounts  to  less  than  | 
$300  cannot  be  brought  and  retained  within  the  > 
jurisdiction  of  the  superior  court  by  adding  a  i 
fictitious  claim  fur  a  larger  sum,  or  by  making  | 
a  fictitious  showing  as  a  basis  for  a  purported 
prayer  for  ctiuitnble  relief.    But  no  such  ques- 
tion is  presL-ntod  here.   There  is  nothing  to  in- 
dicate that  the  Glenwood  Lumber  Company 
waa  not  seeing,  in  good  fslth,  to  fweelose  a 


lian  daimed  "br  it.  It  follows  that  the  lowar 
conrt  must  be  held  to  have  acted  within  its 
jurisdietian  in  rendering  the  judgment  com' 
plained  of* 

If  we  substitute  the  name  of  the  plaitttiir 
In  the  Instant  case  for  that  of  the  lumber 
company  In  the  Becker  Case,  ths  language 

Just  quoted  Is  applicable  here. 

[4]  Appellants'  argument  on  the  qoeettcm 
of  the  lower  court's  Jurisdiction  is  directed 
toward  the  "lien"  sought  to  be  established 
and  foreclosed,  but  apparently  Ignores  tbe 
"stop  notices"  under  section  1184,  supra.  Re- 
gardless of  the  amount  Involved  or  claim  tbaC 
no  lien  could  be  had  here,  we  think  the  stop 
notices,  as  already  set  forth,  together  with 
the  evidence  showing  that  all  the  directors 
had  knowledge  thereof  and  that  tiiey  were 
deliberatdy  and  intentionally  ignored, 
sent  the  existence  of  facts  of  whldi  a  court  of 
equity  will  take  cognizance  and  retain  Juris- 
diction to  decide  on  the  merits.  This  we 
think  should  follow  here,  even  though  tbe 
stop  notices  were  served  and  tbe  court  had 
found  that  the  "lien"  was  not  filed  In  good 
faith.  The  stop  notices  served  as  an  "equi- 
table garnishment" — a  form  of  "equitable 
subrogation  related  by  statute" ;  hence, 
we  think,  It  follows  that  the  r^ht  to  a  re- 
covery of  the  money  so  gamisheed,  being  a 
"cumulative  remedy,"  does  not  d^>end  upon 
the  establishment  of  a  lien.  Diamond  Matdi 
Co.  V.  Sllberstein,  165  Cal.  282,  131  Pac.  874 ; 
Weldon  v.  Superior  Court,  1S8  Cal.  427,  71 
Pac  502. 

[fi]  It  also  Is  contended  that  there  is  no 
"fund"  here,  because  of  which  the  equity 
arm  of  the  court  could  be  invoked.  WIfli 
Ibis  contMitlon  we  are  unable  to  agree. 
Without  an  extended  dlscoesion  of  the  mat- 
ter, our  opinion  is  that  the  f 1,700  heM  by  the 
county  treasurer  subject  to  the  order  of  the 
board  of  trustees  of  tbe  drainage  district, 
under  all  tbe  facts  disclosed  by  the  record 
here,  constitutes  such  fund.  It  was  out  of 
this  fund  that  tbe  payment  of  the  $236.88. 
found  by  the  court  to  be  due  plaintiff,  was 
sought.  As  already  seen,  facts  were  shown 
which  developed  that  the  court  had  Juris- 
diction of  the  money  which,  because  of  the 
service  of  the  stop  notices,  should  have  been 
held,  and  not  by  the  said  directors  paid  to 
another.  In  such  case  and  on  such  sbowins 
we  do  not  hesitate  to  say  that  equity  had 
Jurisdiction  to  enforce  the  remedy  here 
sought,  fron  which  it  follows  that  the  ac- 
tion of  the  trial  court  was  entirely  proper. 

[I]  The  next  point  urged  Is  tbat  appellants 
are  not  individually  liable.  It  is  contended 
that  the  statute  (section  1184,  supra)  fastens 
tbe  liability  for  its  violation  upon  "the  own- 
er or  person  who  contracted  with  the  «m- 
tractor" ;  1.  e.,  that  In  this  case  it  requires 
tbe  "ownw"  to  withhold  the  money;  that  the 
"owner"  la  the  instant  case  is  tbe  drainage 
district;  that  "if  there  Is  any  liabUlty  at 
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mil  for  fallare  to  withbold  thia  fond  that  11a- 
blUt7  Is  upon  the  district";  and  tiiat  tbexe 
la  no  prlTit7  between  these  appealluK  defend- 
ants and  the  plaintiff,  the  former  belzu;  sim- 
ply agents  at  the  district,  hwce  no  right 
to  grant  jAalntlff  rellet  against  them  exists, 
but  that  sncb  right,  If  any  exists,  must  be 
against  the  district  argument  Is  false. 
Thongb  the  drainage  district  la  the  "owner," 
It  conld  only  act  through  its  board  of  dlrac- 
tors,  and  the  directors,  when  th^  wllfall; 
disregarded  their  clear  duty  under  the  law 
and  refused  to  withhold  the  money  as  they 
lawfully  should  have  done,  became  person- 
ally Uable  to  the  person  Injured  thereby. 
Amy  V.  Barkholder,  U  Wall.  136,  20  L.  Ed. 
101 ;  Mock  T.  City  of  Santa  Rosa.  126  Cal. 
330,  844,  68  Fac.  826;  Payne  T.  Baehr,  163 
Oal.  441,  96  Pac.  896. 

It  Is  admitted  that  the  execatltm  and  de- 
lirery  of  the  warrant  drawn  on  the  county 
treasurer  for  the  balance  owing  to  the  con- 
tractor was  authorized  by  these  appealing  de- 
fendants acting  as  a  board  of  directors,  and 
not  as  Individuals,  and  that  all  this  was 
done  after  the  service  of  the  stop  notices,  as 
faer^before  set  forth;  but,  in  an  attempted 
justlflcatlon  of  their  action,  appellants  say 
this  was  done  "because  the  board  knew  that 
the  subcontractor  bad  been  fully  paid  by  the 
contractor  for  aU  the  worfc  idiich  he  had 
done."  From  this  they  argue  that  "the  Injus- 
tice of  making  the  contractor  pay  for  mate- 
rUtU  the  second  time  appealed  to  them  very 
strongly."  This  was  a  matter  which  was 
not  fOr  their  consideration.  "When  the  no- 
tices were  served  upon  the  drainage  district, 
there  was  but  one  thing  for  them  as  direc- 
tors to  do,  1.  e.,  to  "withhold  from  hie  con- 
tractor sufficient  money  due  or  that  may  be- 
come due  to  such  contractor  to  answer  such 
claim."  Section  1184,  supra.  This  one  thing 
they  did  not  do;  but,  on  the  contrary,  and 
with  actual  knowledge  that  the  notices  -had 
been  served,  they  deliberately  and  Intention- 
ally disregarded  the  same  This  conduslon 
Is  amply  supported  by  the  evidence,  for  one 
of  the  directors  of  the  drainage  district,  iSo- 
AlllstCT,  Jr.,  testified  as  follows: 

"We  [the  directors]  knew  tbat  notices  had 
been  Bwved  by  plaintiff  as  already  stated. 
•  •  •  We  intended  to  disregard  the  notices 
tiiat  bad  been  served  for  we  knew  that  A.  H. 
Hobart  had  been  paid  in  fall  for  all  tbe  work 
he  had  done." 

The  argument  of  appellants  is  hypertoch- 
nical.  The  testimony  does  not  pretend  to 
show  that  Hobart  had  been  paid  anything 
for  materiaU  whldi  had  been  famished  to 
him.  There  was  no  discretion  vested  In 
these  appealing  defendants,  either  individ- 
ually or  as  a  board.  At  the  meeting  on  June 
29,  1014,  when  acting  as  such  board  with 
knowledge  of  the  notices,  appellants  ordered 
and  drew  up  a  warrant  for  $1,700  in  favor 
of  the  original  contractor,  delivering  the 
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same  to  him,  they  acted  at  their  peril.  Hav- 
ing d(me  80,  they  cannot  now,  we  think,  'be 
heard  to  complain.  Whether  they  acted  In 
good  faith  In  such  action  Is  Immaterial,  for 
the  remit  la  tbe  some  as  would  have  fol- 
lowed a  like  action  In  bad  faith,  namely,  the 
deliberate  destruction  of  plalntlfrs  right  to 
the  remedy  sought  One  cannot  act  to  the 
detriment  of  another,  and  In  open  defiance 
of  that  other's  rights,  and  escape  liability  for 
his  action.  In  our  opinion  there  Is  no  qaes- 
tlon  of  the  liability  of  appellants  Indlvi^- 
ally,  as  was  found  by  the  learned  trial  jndge. 

[7]  In  the  face  of  the  record  before  us,  we 
fall  to  discover  any  merit  in  the  third  point 
urged.  The  court  found  that  all  the  lumber 
furnished  by  plaintiff  to  Hobart,  the  subcon- 
tractor (excepting  a  certain  part  of  the  value 
of  16.83),  was  actually  used  in  the  digf^ng 
or  dredging  of  the  ditch  or  canal;  that  the 
portion  not  wholly  destroyed  became  a  per- 
manent part  thereof;  and  that  the  value  of 
the  lumber  so  used  was  $230.86.  The  evi- 
dence supports  this  finding.  It  is  contended 
by  appellants  that  the  portion  of  the  lumber 
BO  furnished  which  was  used  as  "skids,"  and 
wliich  was  destroyed  by  the  action  of  the 
dredger,  was  not  Incorporated  in  tbe  struc- 
ture of  the  ditch,  and  hence  remained  the 
property  of  the  contractor  and  not  the  dis- 
trict. With  this  contention  we  cannot  agree. 
Tbe  statute  provides  that — 

"Materialmen  •  •  •  famishing  materials 
to  be  used  or  oonaumed  in  *  *  *  tbe  con- 
Btrnction  •  •  •  of  any  ditch  •  •  •  ghall 
have  a  lim,"  etc.   (Italics  ours.) 

In  our  qplnlon  tills  section  (1188,  £ode  Oiv. 
Proc.)  contemplated  Just  such  a  condition  as 
is  here  presented.  A  most  ctirsory  perusal 
of  the  history  of  this  section  will,  we  think, 
disclose  the  fact  that  appellants*  argument 
Is  based-  upon  the  premise  ttiat  the  law  Is  as 
set  forth  In  the  cases  dted  by  them  to  sup- 
port their  contention ;  while  the  fact  Is  that 
none  of  the  cases  so  cited  was  decided  since 
the  amendment  of  the  section  in  lOU  (Laws 
1911,  p.  1813),  an  amendment  which  reversed 
the  policy  theretofore  followed  by  the  courts 
of  this  state,  to  the  end  Oiat  our  policy 
thenceforth  ml|^t  conform  to  "Out  of  Ne- 
vada and  other  Padflc  Coast  states."  Under 
the  section  as  it  now  reads,  there  Is  no  doubt 
that  the  lumber  txmtumed  in,  and  which,  as 
found  by  the  court  '*aet»any  conMbuteA  to 
the  cotutruetton  of  urid  iUeh  or  canal"  and 
was  "entirely  oontumcd  in  taid  oonatniction,'* 
became,  in  legal  contemplation,  a  permanent 
part  of  the  ditch.  Olson-Maboney  L.  Co.  t 
Dunne  Inv.  Co.,  80  Cal.  App.  832,  159  Pac 
178;  Consolldnted  lAr.  Co.  v.  Bosworth,  Inc. 
40  Cal.  App.  SO.  ISO  Pac.  60. 

[81  On  the  fourth  point  urged,  i.  e.,  that 
"there  was  no  money  due  or  to  become  due 
to  the  subcontractor,  to  whom  the  s^ntifT 
famished  the  materials,  at  the  time  of  tlte 
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seiTloe  of  the  stop  notloes,  and  therefore 
tboae  notices  were  Ineffectual  as  against  the 
Interrenlng  matured  rights  of  the  contrac- 
tor," we  are  also  unable  to  agree  with  appel- 
lants. So  tar  as  the  latter  are  concerned,  It 
Is  wholly  Immaterial  whether  the  original 
contractor  had  settled  in  full  with  Hobart  or 
not  Los  Angeles,  etc^  Bride  Ca  t.  Los  An- 
geles, etc..  Dev.  Co.,  7  Cal.  App.  460,  M  Pac. 
nS;  In  re  Snell,  16  Cal.  App.  253, 116  Pac. 
699;  United  Materials  Co.  v.  Loughery,  22 
App.  1,  133  Pac.  18.  To  concede  &ppel- 
lante'  contention  upon  this  point  woald  be,  in 
our  opIuloQ,  to  open  the  floodgates  of  fraud, 
deceit,  and  double  dealing,  and  to  make  le- 
gally possible  a  conspiracy  between  original 
contractors  and  the  memt)ers  of  boards  of 
directors,  where  the  facts  are  as  we  find 
them  here.  This  cannot  be  permitted.  Ap- 
pellants cite  the  case  of  Miles  t.  Ryan,  172 
Cal.  205,  157  Pac.  5,  as  supporting  their  ccm- 
tentlon  here.  In  that  case  prior  rights  had 
Intervened  before  the  service  of  the  stop  no- 
tice; in  the  instant  case  there  are  no  Inter- 
vening rights.  Under  the  cases  last  cited, 
we  think  the  point  now  under  consideration 
devoid  of  merit 
Judgmait  affirmed. 

We  ooncnr:  FINLATSON.  P.  J.;  WEL- 
LBS,  J. 


VAUGHN  et  al.  v.  SMITH  at  al.  (No.  10812.) 
(SnprMne^Coort  of  Oklahoma.   Feb.  16*  1921.) 

Evidanea  «»397(1)— Written  oontraot  caanot 
be  altered  or  contradicted  by  parol. 

A  contract  in  writing,  if  its  terms  are  free 
from  doubt  and  ambigui^,  must  be  permitted 
to  q>eak  for  itself,  and  cannot,  by  the  courts, 
at  tbe  instance  of  one  of  the  parties,  be  altered 
or  contradicted  by  parol  evidence,  miless  in 
ease  of  fraud,  accident,  or  mutual  mistake  of 
facts. 

Appeal  from  District  Court,  Caddo  County ; 
Will  Unn,  Judge. 

Acthm  by  W.  B.  Vaughn  and  another 
agalnat  O.  P.  Smith  and  others.  From  a 
Judgmept  for  defendants,  plnlattfb  appeal. 
Affirmed. 

Morris  &  Jamesmi,  of  Anadarko,  tot  ^aln- 
tlfTs  in  error. 

Asp,  Snj-der,  Owen  &  Lybrand,  of  Okla- 
homa City,  for  defendants  in  error. 

NICHOLSON.  J..  ThlB  action  was  brought 
tat  tbe  district  court  of  Caddo  county,  by  the 


plalntUte  In  error  as  idalaUfEii,  against  the 
defendants  In  error  as  def^dants,  to  caned 
a  certain  oil  and  gas  lease  and  remove  the 
cloud  upon  the  title  of  plalntiifs,  caused  by 
tbe  record  thereof. 

Tfa)B  lease  Involved  is  the  ordinary  "form 
eighty-eight,"  with  the  added  provision 
that— 

"Unless  active  operations  for  drilling  are  be- 
gun within  five  months  from  the  date  of  this 
lease  and  within  2^  miles  from  section  19, 
Twp.  6  north,  range  9  west,  this  lease  shall 
become  noU  and  rc^" 

The  contention  of  the  plaintUf  can  be  best 
stated  by  quoting  the  following  from  their 
petition: 

"That  said  contract  further'  provides  'uoleaa 
active  operations  for  drilling  a  well  are  begun 
within  five  months  from  the  date  of  this  lease, 
and  witliin  2%  miles  of  section  19,  in  township 
6  north  of  range  9  west,  this  lease  shall  become 
null  and  void.'  That  at  the  time  said  lease 
was  executed  the  defendant  C.  P.  Smith  oral- 
ly  agreed  to  commence  active  <qieratioDs  tctr 
drilling  of  an  ofl  well  within  five  months  from 
the  date  of  said  lease,  and  within  2%  miles 
from  sectiwi  19,  township  6  nortli,  range  9 
west  of  the  Indian  Meridian,  and  it  was  far- 
ther oral^  agreed  that  if  he  failed  to  com- 
mence drilling  a  well  as  above  stated  within 
five  months  from  the  date  of  said  lease,  tbe 
baid  lease  shall  become  null  and  void. 

'"That  defendant  G.  P.  Smith  failed  and  neg- 
lected to  commence  active  operations  for  drill* 
ing  a  well  within  the  time  spedfled  In  ssid  lease 
and  within  2%  miles  from  said  section  lA, 
township  6  north,  range  9  west  of  the  Indian 
Meridian,  and  in  fact  he  nor  Us  assi^  have 
made  any  attempt  or  effort  to  drQI  a  well  as 
provided  in  said  lease;  and  as  a  matter  of  fact 
the  said  C.  P.  Smith  and  his  assigns  have  no 
interest  in  and  to  said  land  by  reason  of  said 
lease. 

"That  at  the  time  said  lease  was  executed 
the  said  C.  P.  Smith  was  getting  up  a  block 
of  leases  in  which  the  land  of  plaintiffii  was 
located;  and  prior  to  and  at  that  time  the 
said  C.  P.  Smith  represented  to  and  agreed  with 
the  plaintiffs  that  the  leases  he  was  securing 
were  not  connected  with  what  is  known  as  the 
Duncan  leases,  upon  which  what  is  known  aa 
the  KunsemuUer  well  was  afterwards  located, 
representing  and  agreeing  with  these  plaintiffs 
that  the  well  referred  to  in  said  lease  would 
be  located  within  the  block  of  leasee  he  was 
tb«i  securing  and  would  not  be  located  on 
tbe  said  Dnncan  leases,  That  no  well  was 
ever  drilled  or  commenced  In  sail  Uodi  of 
leases." 

At  the  request  of  tbe  parties  the  court 
made  special  findings  of  fact,  the  only  one 
complained  of  being  as  follows: 

"The  court  further  finds  that  prior  to  and 
at  the  time  the  lease  involved  herein  was 
ecuted,  C.  P.  Smith,  lessee,  orally  represented 
and  agreed  to  the  plaintiff  tliat  the  wdl  to  be 
drilled  under  the  terms  «i  the  lease  was  to  ba 
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drilled  In  tbe  block  of  leaBee  then  being  pro- 
cured by  tbe  said  C.  P.  Smith,  and  waa  in  no 
way  connected  with  the  Dnncati  leases  or  what 
is  known  as  the  Knusemaller  veil,  but  tbe  court 
further  finds  that  eald  representations  '  and 
agreements,  not  being  inserted  in  the  con- 
tract, were  no  part  thereof  and  are  therefore 
ineffectire  and  not  binding  upon  the  fessee  or 
hia  assigns." 

Plalntifla  Insist  that  because  the  lease 
makes  no  mention  of  tbe  lease  or  block  of 
leases  upon  which  tbe  well  was  to  be  drilled. 
It  is  Incomplete  and  does  not  purport  to 
cover  the  entire  contract  or  transaction,  and 
tbat  it  was  pennlsaible  to  show  tbe  prior 
oral  negotiations  or  stipnlatlons  concerning 
ItB  terms. 

If  tlie  lease  nnd«-  cmudderatlOD  did  not 
purport  to  be  complete  bat  ma  a  mere  mem- 
OTandom,  or  merely  purported  to  contain 
atmia,  but  not  an,  of  tbe  stlpolatloDS  between 
tbe  parties,  parol  evidence  was  pmaissible 
to  show  sucb  addlticnal  st^nlatloiis  as  are 
not  Inconalstcnt  with  the  writing;  but  the 
.  leMft  la  dear,  onamblgtumB,  and  appetam  to 
be  the  comi^ete  contract  <HF  tiie  parties,  pre- 
sentb^  all  the  particnlara  necesaair  to  make 
a  perfect  agreement,  and  designed  to  express 
tbe  whole  arrangement  between  the  parties, 
and  tbe  oral  representations  or  attpnlatlon 
made  prior  to  or  contemporaneous  with  tbe 
execution  of  said  lease  were  Inadmlsalble  to 
contradict,  change,  or  add  to  the  twms  plain- 
ly Incwporated  In,  and  made  a  part  thereof, 
In  the  absence  of  any  allegation  of  fraud, 
accident,  at  mlstain  of  facts.  Section  94&r 
Ber.  Laws  1010;  .Gntbrle  ft  Western  By.  Ca 
T.  Bhodee,  19  OU.  21.  91  Pac.  U19.  21  B. 
A.  (S.  8.)  490;  OarrisMi  t.  Kresi^et  al.,  19 
OU.  43S,  91  Fa&  1189;  Page  t.  Oelser  Mfg. 
Co,  17  Okl.  110^  87  Paa  8S1;  Uveipool. 
London  ft  Olt^  Ins.  Oa  T.  M.  mcbardsoo 
Lbr.  Go.,  11  OkL  679^  586,  69  Fac  830;  Mc- 
Nincfa  T.  Northwest  Threaber  Go.,  23  OkL 
386^  100  Pa&  624,  188  Am.  St  Bep.  808; 
Tbrelkeld  t.  Steward  et  al.,  24  OkL  403,  103 
Pac.  630,  138  Am.  St.  Bep.  888;  EUlott  on 
Gontxaets,  H        and  1031. 

The  court  found  that  the  defendants  In  all 
things  fulfilled  their  obligations  to  the  plain- 
tut  and  tluit  said  lease  was  a  valid  and  sub- 
sisting leesfc  Be  farther  found  that  the  rep- 
resentations and  obllgatlmui  made  the  de- 
fiendant  Smith,  priw  to  tbe  execntlon  of  tbe 
lease,  not  being  Inserted  In  the  lease^  were 
no  part  thereof  and  were  Inefltective  and  not 
binding  iqpon  tlie  lessee  or  his  assigns,  and 
denied  the  prayer  of  plain  tiff's  petition. 

In  our  <4>inifm.  tbe  judgment  of  the  trial 
court  is  correct,  and  it  Is  therefore  affirmed. 

HABBISON,  a  J.,  and  PITCHEH>BD,  MC- 
NEILL, and  EI/nN6,  JJ.,  concur.  - 
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HURLEY  V.  CHILDERS  et  ol.  (No.  11744.) 

(Supreme  Court  of  Oklah(Hna.  Feb.  1(^  IKil.) 

fSyllalnta  J>v  the  Court.) 

Appear  and  error  «=»564(3, 5) —Extension  of 
Hme  for  servlBg  oase-made  after  expiration 
of  original  time  a  nullity;  oass-made  served 
under  void  order  of  extension  a  nullity. 

When  the  time  fixed  for  making  and  serving 
a  case-made  is  allowed  to  elapse,  the  trial 
court  thus  loses  gurisdiction  of  the  cause,  and 
an  order  snbaeqaently  made  by  the  trial  court 
extending  the  time  for  making  and  serving  a 
caae-made  is  a  nullity;  end  a  case-made  made 
and  served  by  virtue  of  such  order  of  exten- 
sion is  a  nullity,  and  confers  no  jurisdiction 
upon  tiiis  court. 

Appeal  from  District  Gourt^  Tillman  Goun-' 
ty;  Frank  Mathews,  Judge. 

Action  by  W,  W.  Childers  and  another 
against  J.  S.  Hurley  for  on  Injunction.  Judg- 
ment tor  plaintlffis.  and  defendant  appeals. 
Dismissed. 

Mounts  ft  Williams,  of  FrederidE,  for  plaln- 
tUC  in  error. 

Wilson  ft  Boe,  of  Frederick,  for  defendants 
in  error. 

NICHOLSON,  J.  The  motion  to  dismiss,  to 
which  there  bas  been  no  response,  urges  tbat 
tbe  case-made  was  not  served  vtrltbln  the 
time  allowed  by  law  or  within  any  l^al  ex- 
tension thereof. 

The  record  In  tbe  case  discloses  that  the 
last  valid  extension  of  the  time  within  which, 
to  serve  the  case-made  expired  August  27, 
1020.  The  case-made  was  not  served  on  de- 
fendants  In  error  until  the  22d  day  of  Sep- 
tember, 1020.  On  September  20,  1020,  and 
September  22, 1^0,  plaintiff  In  error  procured 
orders  from  tbe  trial  court  purporting  to  ex- 
tend the  time  for  making  and  serving  a  case- 
made,  but  these  orders,  being  after  the  ex-' 
piration  of  the  time  allowed  by  law  or  any 
legal  extension  thereof,  are  nullities.  It  has 
been  held  that,  when  the  time  fixed  for  mak- 
ing and  serving  a  case-made  Is  allowed  to 
elapse,  the  trial  court  thus  loses  Jurisdiction 
of  the  case,  and  an  order  subsequently  made 
by  tbe  trial  court  extending  the  time  for  mak- 
ing and  serving  a  case-made  is  a  nullity ;  and 
a  case-made  made  and  served  by  virtue  of 
such  order  of  extension  is  a  nullity,  and  con- 
fers no  Jurisdiction  upon  this  court.  Whlt- 
aker  v.  Wilkinson,  103  Paa  735;  Cook  v. 
Cook,  79  Okl.  222, 192  Pac.  215;  Cripple  Creek 
Oil  Co.  V.  King,  76  Okl.  316,  185  Pac.  439; 
Walker  v.  Reginald,  51  Ok!.  10,  151  Pac.  680. 

This  appeal  la  therefore  dismissed. 

HABRISON,   0.   J.,  and  PITGHFOBD, 

McNKILL,  and  ELTING,  JJ.,  ctmcur. 
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HEALDTON  OIL  &  OAS  CO.  V.  SMITH. 

(No.  9912.) 

(SapTeme  Court  of  Oklaboma.   Feb.  IS,  18S1.) 

{Byttabvt  hv  the  Oowt.) 

MiRw  and  minerals  ^73Va,  79(1,  6)— Surren- 
dar  will  not  relieve  from  payment  of  rentals 
due;  (eesee  may  terminate  "or  lease"  any 
time  liy  exercising  rights  In  surrender  clause 
and  paying  rentals;  payment  of  rentals  ae- 
oordtng  to  terms  of  "or  lease"  not  neoessary 
te  keep  It  allva,  gor  doen  failure  to  pay  termi' 
nata  it 

Under  an  oU  and  gas  lease  known  aa  an  "or 
lease,"  the  payment  of  rentala  by  the  lessee 
aoeording  to  the  terms  of  the  lease  is  not  nec- 
eaaary  to  keep  it  alive  from  time  to  time,  nor 
does  failure  to  pay  automatically  terminate  the 
contract.  He  may,  however,  terminate  the 
lease  at  any  time  by  exercising  the  right  con- 
tained in  the  surrender  clause  and  paying  the 
recitals  due,  and  where  it  is  provided  In  the 
lease  that  rentals  shall  be  paid  in  advance, 
the  rentals  become  due  at  the  expiratioa  of  the 
period  viliiin  which  a  well  abaU  be  completadf 
and  a  surrender  thereafter  will  not  reUeve  the 
leasee  from  payment  of  said  rentals  then  due. 

Appeal  tTom  District  Ooort,  Stephen  s 
County;  Obam  Jooes,  Judge. 

ActlOD  by  Bethw  a  Smith  a^ilnat  tbe 
Healdton  Oil  &  Gob  Company.  From  a  Judg- 
ment toT  plalntut,  defttidant  Af- 
flrmed. 

Womacfe  &  Brown,  of  Duncan,  for  plaintiff 
in  error. 

O.  M.  Andersw  and  Bond  &  Harris,  all  of 
Duncan,  for  defendant  tn  enoT. 

M1GH0L8ON,  3,  Tbls  actloa  was  brom^t 
In  tbe  district  court  ot  Steidiaia  county  by 
the  d^endant  in  error  aa  plalntlfl  below, 
agalnat  Uie  plaintiff  in  error,  defendant  be- 
low, to  recover  tbe  sum  of  |200,  allied  to  be 
due  as  rentals  ondw  a  certain  €11  and  gas 
lease.  The  cause  was  tried  on  an  agreed 
statement  OC  facta  and  Judgment  rendned  for 
the  i»Iaintlff  below  for  the  sum  ot  92X30. 

The  lease  made  tbe  basis  at  this  aeUim 
contains  the  following  proviBtona : 

"The  party  of  the  second  part  agrees  to 
complete  a  well  on  said  premises  within  one 
year  from  the  date  hereof,  or  pay  at  the  rate 
of  9200.00  in  advance  for  eadi  additional  twdve 
months  such  completion  is  delayed  from  the 
time  above  mentioned  for  the  completion  of 
such  well  until  a  well  is  completed;  and  it  is 
agreed  that  the  completion  of  such  well  shall 
be  and  operate  as  a  full  liquidation  of  all  rents 
under  this  provision  during  the  remainder  of 
the  term  of  the  lease.  The  party  of  tbe  sec- 
ond part  shall  not  be  bound  by  any  change  of 
the  ownership  in  said  land  until  duly  notified 
of  such  change,  either  by  notice  in  writing 
ligBtA  by  the  parties  of  the  instrument  of  con- 


veyance, or  by  receipt  of  the  ordinal  Instru- 
ment of  conveyance,  or  duly  cvrtifled  eopy- 
•  •  •  t* 

*^e  party  of  tbe  second  part,  hfa  heirs  suc- 
cessors or  assigns  shall  have  the  right  at  any 
time,  on  payment  of  one  doIlaT,  to  the  party 
of  the  first  part,  his  heirs  or  assigns,  to  sur- 
render this  lease  for  cancellation,  after  which 
all  paymenta  and  liabilities  thereafter  to  ac- 
crue under  and  by  virtue  of  ite  terms  shall 
cease  and  terminate;  .provided  thia  surrender 
clanse  and  the  option  thurein  reserved  to  the 
lessee  shall  cease  and  become  absolutely  inop- 
erative immediately  and  concurrently  with  the 
institution  of  any  suit  in  any  court  of  law  or 
equity  by  the  lessee  to  enforce  tlua  lease,  or 
any  of  Its  terms,  or  to  recover  possession  of 
the  leased  land,  or  any  part  thereof  against  or 
from  the  lessor,  his  heirs,  executors,  adminie- 
trators  or  assigns,  or  any  other  person." 

This  la  what  la  termed  as  an  "or  lease," 
and  this  court  has  held  that  under  a  lease 
containing  the  provisions  above  set  out,  even 
when  containing  the  surroider  clauae,  the 
payment  of  rentals  by  the  lessee,  acoordlng  to 
the  tsnoB  of  the  lease,  is  not  necessary  to 
ke^  it  alive,  nor  does  the  fallnre  to  pay 
autcHnattcally  terminate  tbe  omtiact,  and 
whoi  the  lessee  makes  dsfaalt  In  payment  of 
rentals  the  lessor  may  waive  the  forfeiture 
clause  and  may  sue  and  recover  rentals  ac- 
cording to  tbe  tennB  of  the  lease.  Burresa  t. 
Diem,  28  OkL  776»  101  Pac  1116;  Gohn  t. 
Clark,  48  OkL  600,  IBO  Fae.  407»  L.  B.  A.  1910 
B,  686;  McEee  t.  Grimm  et  al^  67  OkL  660, 
157  Pac.  308;  Nmrtbweston  OU  &  Oas  Ca  ▼. 
Branlne.  175  Paa  683.  S  A.  L.  R.  8M. 

The  lease  bears  date  Ibe  lOQi  day  of  Au- 
gust, iei6,  and  I^lts  tnms  the  plaintiff  In  er* 
ror  agreed  to  complete  a  wAl  on  the  premises 
described,  within  one  year  from  that  date  or 
pay  at  the  rate  of  9200,  in  advance  tai  each 
additional  12  months  sudi  oompletkai  was  de- 
layed from  the  time  mentioned  toe  the  covo- 
pletloQ  at  such  welL  The  year  expired  on 
Almost  10,  1916. 

It  is  agreed  that  In  Ote  latter  part  ot  Sep- 
tember, 1916,  the  plaintiff  In  error  tendoed 
to  tile  duly  anUiorised  agent  ot  the  detaidant 
In  error  the  sum  of  |1,  and  a  duly  executed 
release  of  said  lease,  and  that  said  tendor 
was  refused. 

The  surrender  dauae  In  the  lease  provided 
that  the  lessee  "shall  have  a  zl^t  at  any 
time  <m  payment  of  fl.00  to  the  parly  of  tte 
first  part,  bis  b^rs  or  assigns  to  sorvenda' 
this  lease  for  cancellation  after  v^ch  all 
payments  and  liabilities  thereafter  to  accma 
under  and  by  virtue  of  Ite  terms  «haU  cease 
and  terminate."  The  lease  provided  that  the 
sum  of  $200  should  be  paid  in  advance; 
Urnef  ore.  the  rental  had  accrued  prior  to  the 
time  it  was  sought  to  surroider  the  lease, 
and  plalntlfl  in  emv  was  liable  thereftnr,  and 
could  not  escaiK  this  UabiU^  by  surreida- 
iDg  said  lease  after  tbe  rentals  had  accrued. 
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BABTUSIT  BBOS.  liAlO)  A  LOAN  CO.  T.  RBBS 
(198  P.) 


mndlng  BO  emn*  tn  tlie  recoid,  tba  jndg- 
VMOtof  t2ie  trial  ooort  Is  affinned. 

HABRISON,  C.  and  PTTOHFOBD,  MC- 
NEILL, and  ELTINQ,  n.,  concur. 


BARTLETT  BROS.  LAND  &  LOAN  CO.  V. 
BEES  et  aL    (No.  9760.) 

(Supreme  Court  of  Oklahoma.    Feb.  8,  1921.) 

fSvUabua       the  Cowrt.) 

Mortgages  «=»40^PayHieiit  of  dallnqaent  tax- 
es by  mortgagee  held  aot  waiver  of  right  to 
foreotoso  for  lOBpayaient. 
A  mortgage  contains  the  following  provi- 
■loos:  "And  the  said  party  of  the  first  part  do 
further  covenant  pi  pay  all  taxes  and  assess- 
ments levied  under  the  laws  of  Oklahoma  on  said 
premises,  *  *  •  and  in  case  of  fidlare  to  do 
'80  tile  said  party  of  the  second  part,  its  snc- 
eeasora  or  assigns,  may  pay  such  taxes  and 
assessments,  •  •  •  and  the  emouats  paid 
therefore  with  interest  tliereon  from  the  date 
of  payment  at  the  rate  of  10  per  cent,  per 
annum  shall  be  collectable  with,  as  part  of, 
and  In  the  same  manner  as  the  principal  sum 
hereby  secured,  *  *  *  and  the  said  party 
of  the  first  part  do  hereby  agree  that  in  case 
ttt  default  in  the  payment  of  any  installment 
of  interest,  or  in  the  performance  of  any  of  the 
corenants  herein  contidned,  then,  or  at  any 
time  thereafter  daring  default,  the  said  part? 
of  the  second  part,  ita  snccesBors  or  assigns, 
may,  without  notice,  declare  the  entire  debt 
hereby  secured  immediately  due  and  payable 
*  *  *  and  may  proceed  to  foreclose  this 
mortgage."  Eeld,  the  mortgagee,  by  payment 
of  delinquent  taxes  which  tiie  mortgagor  had 
covenanted  to  pay  and  had  failed  to  pay,  did 
not  there^  waive  its  right  to  foredoae  the 
mortgage. 

Appeal  firom  District  Court,  Wag<mer 
County ;  Chas.  O.  Watts,  Judge. 

Actum  by  Bartlett  Bros.  Land  &  Loan 
Company  against  £d.  L.  Bees  and  others. 
Judgment  for  defwdants  on  demurrer,  and 
Idaintlff  appeals.   Reversed,  with  directions. 

Robert  F.  Blair,  of  Tulaa,  and  John  J.  Hll- 
dretli,  of  Guthrie,  for  plaintiff  in  error. 
Jobn  a  Graven  of  Wagcmer,  defend- 

HARRISON,  O.  J.  This  cause  comes  here 
upon  transcript  The  plaintiff  below,  Bart- 
lett Bras.  Land  ft  Loan  Company,  brought 
salt  against  Ed.  L.  Rees  et  al.  to  foreclose  a 
mortj^ge  for  $2,000  on  a  tract  of  land  sit- 
uated in  Wagoner  county.  The  trial  court 
sustained  a  dnnurrer  to  the  petition  for 
failure  to  state  a  cause  of  action,  and  plain- 
tiff below  elected  to  stand  upon  Its  petition 
and  brings  the  case  to  this  court 

It  appears  that  Bees,  the  mortgagor,  bad 


failed  to  pay  the  taxes  on  the  mortgaged 
property,  and  that  the  land  company,  upon 
discovery  of  such  failure  to  pay  the  taxes 
then  due,  paid  same  in  October,  1917,  that  is, 
In  October,  1917,  the  land  company  paid  the 
taxes  due  and  which  remained  uniiald  for 
the  years  1914,  1915,  and  1016,  and  there- 
upon broii^t  this  action  to  foreclose  because 
of  default  by  Bees  In  payment  of  the  taxes 
he  obligated  himself  to  pay  In  the  mortgage 
to  the  land  company.  Defendants  tn  error 
contaid.  In  effect,  that  the  right  to  foreclose 
which  accrued  by  reason  of  default  of  Rees 
In  payment  of  tax«i  was  waived  the  mort- 
gagee by  payment  of  the  taxes  Iteelf.  This 
Is  the  only  question  presented  In  the  case, 
and  the  only  case  cited  and  relied  upon  by 
defendants  in  error  to  support  their  conten- 
tion is  Jacobs  V.  Swift  06  Pac.  1127.i  Plain- 
tiff In  error  contends  Qiat  under  the  terms  of 
the  mortgage  the  mortgagee  was  authorized 
to  pay  sndi  dcUnqn^t  taxes  without  waiving 
Its  right  to  foreclose  by  reason  of  default  of 
the  mortgagor  to  pay  same.  Tba  mortgage 
provides: 

"And  the  said  party  of  the  first  part  do  fur- 
ther covenant  to  pay  all  taxes  and  assessments 
levied  under  the  laws  of  Oklahoma  on  said 
premises,  *  *  *  and  in  case  of  failure  to  do 
BO  the  said  party  of  the  second  part,  its  suc- 
cessors or  assigns,  may  pay  such  taxes  and 
assessments,  •  *  *  and  the  amounts  paid 
therefore  with  interest  thereon  from  the  date 
of  payment  at  the  rate  of  10  per  cent,  per 
annum  shall  be  collectable  with,  as  part  of, 
and  in  the  same  manner  as  the  princip^  sum 
hereby  kecnred,  *  *  *  and  the  said  party 
of  the  first  part  do  hereby  agree  that  in  case 
of  default  in  the  payment  of  any  instalimeDt 
of  interest,  or  In  the  performance  of  any  of 
the  covenants  herein  contained,  then,  or  at  any 
time  thereafter  during  default,  the  said  party 
of  the  second  part  its  successors  or  as^ns, 
may,  without  notice,  declare  the  entire  debt 
hereby  secured  Inunediatdy  doe  and  payable 
«  *  •  and  may  proceed  to  foredose  this 
mortgage." 

It  will  be  observed  that  under  the  above 
provisions  of  the  mortgage  the  mortgagor 
agreed  to  pay  all  taxes,  and  further  agreed 
that  if  he  failed  to  do  so  the  mortgagee 
might  pay  same,  and  that  for  default  in  the 
performance  of  its  covenants  to  pay  the  tax- 
es the  mortgagee  might  then,  or  at  any  time 
thereafter,  declare  the  entire  debt  due  .and 
payable,  and  proceed  to  foreclose  the  mort- 
gage. It  is  clear  from  the  above  provisions 
in  the  mortgage  contract  that  the  mortgagor 
gave  to  the  mortgagee  the  Identical  right 
which  defendants  in  error  claim  it  did  not 
have.  This  provision  in  a  mortgage  contract 
was  held  to  be  valid  in  Stancliff  v.  Norton,  11 
Kan.  218,  and  it  is  recognized  as  a  valid  pro- 


*  Reported  ta  fall  In  tbe  PaclDc  Reporter ;  reported 
ns  a  memonuidnin  decision  without  opinion  In  t 
Kan.  App.  SET. 
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Tislcm  In  a  nomber  of  dedsUma  since  rotdered. 
EUwood  T.  Wolcott,  82  Kan.  S26,  4  Pac  X066 ; 
Jobnson  t.  Irwin,  16  Wash.  652,  48  Pac  845 ; 
Martin  t.  Clover,  17  N.  T.  Snpp.  688;* 
Brlckell  T.  Batch^der.  62  CaL  623 ;  Basmas- 
sen  T.  Levin.  28  Colo.  448,  65  Pac.  94. 

In  National  Life  Insurance  Co.  t.  Butler, 
61  Neb.  449,  86  N.  W.  487,  87  Am.  St  Bep. 
462.  It  was  beld: 

"If  a  mortg'age  provides  that  upon  the  faH- 
ore  of  the  mortga«OT  to  pay  deUnqQent  taxes, 
assessmeof,  and  inaoranee,  the  mortgagee  may 
make  socb  payments  and  add  them  to  the  orig- 
inal debt,  that  the  mortgage  ahall  stand  as 
secaritj  therefor,  and  that  the  mortgagee  majr 
thereupon  declare  tbe  whole  debt  due,  and 
sue  to  foreclose  the  mortgage  immediately,  be 
may  not  only  make  the  payments  for  which 
the  mortgagor  is  in  default,  but  may  also  elect 
to  declare  the  whole  debt  due,  and  proceed 
to  foredose  the  mortgage." 

WUt^e  on  Mortgage  Foreclosure  vol.  1,  { 
58,  pp.  76-79,  announces  tbe  following  text: 

"The  fact  that  the  mortgagee  has  the  right 
to  pay  the  taxes  and  to  charge  them  to  (he 
mortgagor,  Uie  same  to  become  a  part  of  the 
mortgage  lien,  makes  do  ^Serenee,  because  the 
right  to  foreclose  is  not  waived  or  lost  nor 
the  default  condoned  by  the  mortgagee  on  his 
paying  tbe  taxes  or  assesBments,  and  charging 
the  amount  thereof  to  the  mortgagor,"  citing 
Brickell  V.  Batchelder,  62  Cel.  623;  Hocfcett  v. 
Bums,  90  Neb.  1,  182  N.  W.  718;  NaUonal 
Life  Insurance  Co.  v.  Butler,  61  Neb.  449,  85 
N.  W.  487,  87  Am.  St.  Bep.  4C2;  HarUuff  v. 
Han,  68  Neb.  417,  78  N.  W.  716;  Basmussen 
V.  Levin,  28  Colo.  448,  66  Pac.  94— an  examina- 
tion of  which  shows  that  the  above  text  is  ade- 
quately supported. 

In  tbe  case  of  Rasmassen  v.  Levin,  28  Colo. 
448,  65  Pac.  94,  the  case  of  Jacobs  v.  Swift, 
56  Pac.  1127,*  relied  uptm  taeraln  by  defend- 
ants In  error,  was  discassed  and  clearly  dis- 
tlngnished  from  and  beld  not  applicable  to 
tbe  facts  In  Rasmnssen  t.  Levin.  Tbe  case  of 
Basmussen  v.  Levin  Involved  the  identical 
Question  Involved  In  tbe  case  at  bar,  and  la  a 
leading  case  on  the  question. 

tinder  tbe  provIsi<ms  of  the  mortgage  bere- 
In,  and  under  tbe  decisions  above  quoted  up- 
on similar  provlidons.  It  Is  the  opinion  of 
tbls  court  that  the  Bartlett  Bros.  Land  & 
Loan  Company,  mortgagee,  by  the  payment 
of  delinquent  taxes  which  tbe  mortgagor 
bad  covenanted  to  pay  and  bad  failed  to  pay, 
did  not  waive  its  right  to  foreclose  by  rea- 
son of  the  default,  and  that  tbe  trial  court 
erred  In  sustaining  the  demurrer  to  plain- 
tlil'a  petition. 

Tbe  Judgment  la  revarsed,  with  directions 


■Reported  In  hill  la  tbe  Nev  York  Supplemeot; 
reported  aa  k  memorandusa  d«ctsloit  wltbout  opinioD 
In  63  Ilua,  628. 

*  Roported  in  full  Is  tbe  Paelllc  Reporter;  reported 
OS  a  memorandum  dccisioD  without  opinion  In  B 
Kan.  App.  So7. 


to  overrule  the  demurrer  and  reinstate  plaln- 
tifl*8  petition  and  grant  tbe  parties  a  triaL 

KANE,  JOHNSON,  KENNAHEB,  and 
MILLEiB,  JJ.,  Gonctir. 


STARR  V.  THOMPSON  at  A   (No.  9777.) 
(Supreme  Court  of  Oklahoma.   Feb.  8,  1921.) 

fSyllabua  hy  the  Court.) 

1.  EJectraaat  ®=39(3)  —  Plaratlff  mast  raeovor 
OR  streagth  of  his  owa  title. 

One  who  brings  suit  to  recover  possession 
of  land  moat  recover  on  the  strength  of  his 
own  title,  and  not  npon  the  weakness  of  his 
adversary's. 

2.  Parties  «=36(2)— EJaetMBt  aot  Malatalaa- 
bis  by  one  who  has  oeav^ad  his  title. 

In  an  action  to  recover  possession  of  land, 
where  the  undisputed  proof  shows  that  plain- 
tifC,  prior  to  filing  of  his  suit,  had  conveyed  his 
interest  in  said  land,  the  plaintiff,  not  being  the 
real  party  in  interest,  cannot  maintain  bis  suiL 

Appeal  from  District  Court,  Tulsa  County; 
N.  E.  McNeUl,  Judge. 

Suit  by  Turner  Starr  against  W.  P.  Thomp- 
son and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

W.  H.  Komegay  and  W.  P.  Thompwm,  botb 
(tf  TInlta,  for  plaintiff  In  error. 

W.  F.  Rampendahl,  of  Muskogee,  for  de- 
fendants in  error. 

ELTING,  J.  'mis  suit  was  filed  in  the  dis- 
trict court  of  Tulsa  eonnty,  Okl.,  on  October 
8,  1915.  by  Turner  Starr,  plaintiff  below  and 
plaintiff  in  error  herein,  against  W.  P. 
Thompson  and  Albert  B.  Harks,  defendants 
in  error  herein. 

Turner  Starr  was  a  Cherokee  freed  man, 
and  received  as  bis  allotment  tbe  lands  in- 
volved in  this  litigation,  and  which  lands  are 
described  in  bis  petition  filed  in  the  court  be- 
low. This  suit  was  broaght  by  the  plaintiff 
for  possession  of  said  land  and  to  quiet  title 
to  same,  alleging  that  said  deed  was  void  be- 
cause tbe  plaintiff.  Turner  Starr,  was  a  minor 
at  the  time  of  the  execution  of  tbe  said  deed ; 
that  said  deed  was  dated  May  27,  1907,  and 
was  made  to  S^monr  3<mea,  grantor  <k  ilw 
defendants  in  error. 

The  record  shows  that  service  was  had  up- 
on the  defeudaots  personally,  October  17, 
1915.  There  was  considerable  evidence  tak- 
en In  an  effort  to  show  that  Turner  Starr 
would  not  have  been  21  years  of  age  until  Oc- 
tober 12tb,  after  the  time  of  the  taking  of 
tbe  deed,  May  27,  1907.  The  defendants  an- 
swered, denying  tbe  contention  of  tbe  plain- 
tiff, that  be  was  not  of  age  at  the  time  of  tbe 
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taking  of  tbe  deed;  also  pleaded  and  relied 
upon  tbe  statute  of  limltatitma  of  fire  years, 
tbree  years,  two  years,  and  one  year  as  found 
in  the  statutes  of  Oklahoma;  also  pleaded  the 
statute  of  limitation  of  the  state  of  Arkansas. 

It  also  appears  that  the  plaintiff  In  error, 
by  and  throagh  his  attorney,  admitted  In 
open  court  that  the  plaintiff  in  error  execut- 
ed to  J.  R  Padgett  a  deed  to  the  lands  in  con- 
troversy, and  did  80  on  October  19, 1909,  and 
tliat  J.  E.  Padgett  afterwards  conveyed  said 
lauds  to  one  A.  H.  Shanim.  Date  of  last  deed 
was  February  28,  1910.  A.  H.  Sharum  testi- 
fied in  court  that  he  was  the  grantee  of  J.  E. 
Padgett  of  the  lands  in  controversy.  The 
plaintiff  In  error  In  the  prayer  of  his  petition 
aito  for  Judgment  against  each  of  the  defend- 
ants in  error  for  the  possession  of  said  lands, 
and  asks  for  Judgment  for  the  unlawful  de- 
tention of  same  in  the  sum  of  (480,  and  for  a 
decree  quieting  title  in  said  land  In  the  plain- 
tiff, and  enjoining  the  defendants  from  set- 
ting up  any  claim,  title,  interest,  or  estate  In 
and  to  said  lands.  • 

The  court  below  found  in  favor  of  the  de- 
fendants, holding  that  the  action  of  the  plain- 
tiff was  barred  by  the  statute  of  limitation, 
and  upon  the  further  ground  that  the  plain- 
tiff had  no  legal  or  equitable  title  to  the 
lands  involved  in  the  action,  and  whatever 
Interest  be  may  have  had  he  had  parted  with 
by  tenveyance  made  before  the  instltutlfm 
of  this  cause ;  and  that  this  suit  was  brought 
solely  upon  the  strength  of  the  plaintiff's  ti- 
tle and  for  his  own  benefit ;  and  that  he  :was 
In  no  position  to  maintain  the  action,  and  giv- 
ing Judgment  for  the  defendants  against  the 
plaintiff  for  said  lands  and  the  cost  of  suit 

[1]  This  court  finds  It  not  necessary  to  go 
Into  the  questitm  as  to  whether  the  court  be- 
low decided  correctly  upmi  the  question  of  the 
statute  of  limitation,  but  upon  the  question 
of  the  right  of  this  plaintiff  in  error  to  sus- 
tain said  suit  this  court  holds  that  the  court 
below  held  correctly.  This  plaintiff  in  error 
set  up  claim  to  this  land  strictly  for  his  own 
bflneflt,  and  would  be  held  to  recover,  if  a 
recovery  was  had  at  all,  upon  the  strength  of 
his  own  and  not  upon  the  weakness  of  the  ti- 
tle of  his  adversary.  See  Llnam  v.  Beck,  61 
Okl.  727,  152  Pac.  S14;  Aldridge  v.  Whltten, 
S6  OkL  694,  156  Pac.  667;  Relrdon  v.  Smith. 
62  Okl.  48,  161  Pac.  79S,  and  In  a  recent  case 
of  I^ncb  T.  Calkins.  75  OU.  137. 182  Pac.  225, 
where  Justice  Kane  says : 

"FlafntUf  is  required  to  recover  on  the 
strength  o^  his  own  title  and  not  upon  the 

weakness  of  his  adversary's." 

[2]  It  nowhere  appears  in  t^e  record  that, 
after  the  admission  in  court  of  the  execution 
of  the  deed  to  J.  E.  Padgett,  and  after  the 
development  of  the  fact  that  the  plaintiff  In 
error  had  conveyed  his  Interest  In  said  land 
prior  to  the  Institution  of  the  suit,  the  plain- 
tiff in  error  In  any  way  sought  by  amended 


pleadings  and  proofs  to  show  any  right  to 
further  sustain  his  action  in  the  cause,  either 
under  any  warranty  or  by  attack  upon  the 
validity  of  the  deed  or  denial  of  Its  execution, 
and  by  his  silence  the  plaintiff  In  error  must 
be  taken  to  mean  that  be  had  made  convey- 
ance <3i  his  Interest  In  said  land  prior  to  the 
Institution  of  his  suit 

In  the  case  of  Schock  et  aL  t.  Flah,  46  OU. 
12, 144  Pac  684,  it  is  held : 

'In  a  salt  in  equity  to  cancel  a  certain  con- 
veyance and  to  quiet  title  to  land,  the  uncon- 
troverted  evidence  shows  that  plaintiff  had  con- 
veyed all  his  right,  title,  and  interest  in  the 
land  to  a  third  party  prior  to  the  institution 
of  this  suit.  Held,  the  trial  court  should  have 
disnuBsed  plaintiff's  petition." 

In  the  case  of  Clark  r.  Holmes,  31  Okl.  164, 
120  Pac.  642,  Ann.  Ca&  1913D,  385,  second 
syllabus  Is  as  follows : 

**A  person  who  baa  no  interest  In  the  title 
to  real  estate  cannot  maintain  an  action  to 
remove  a  doud  upon  the  title  to  such  real  es- 
tate." 

See,  also,  case  of  Lewis  et  al.  v.  Clements, 
21  Okl.  167,  96  Paa  769.  See,  In  this  connec- 
tion, section  4681,  Bevlsed  Lews  of  Okla- 
homa, which  reads  as  foUows: 

"Every  action  most  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  ezc^t  as  other- 
wise provided  in  this  article;  but  this  section 
shall  not  be  deemed  to  authorise  the  assign- 
ment of  a  thing  in  action,  not  arising  out  of 
contract" 

TUB  court  Is  ot  the  (vlntCHt  that  the  Judg- 
ment of  the  court  below  should  be  sustained, 
and  the  same  Is  affirmed. 

HARRISON,   a  J.,  and  PITCHFORD, 

JOHNSON,  mhJ'ER.  and  nicholson,  jj., 

concur. 


OKLAHOMA   PETROLEUM   JL  GASOLINE 
CD.  V.  MINNEHOMA  OIL  CO. 
(No.  10013.) 

(Supreme  Court  of  Oklahoma.  Tab.  15.  1021.) 

(ByUabtu  By  th«  Oovrt.) 

1.  Appa^  and  arrtr  «s»l078(l)— AulgRHaiita 
of  error  aot  hriefed  are  waived. 

It  is  a  well-estabUahed  rule  in  this  Jurisdic- 
tion that  this  court  will  not  consider  any  assign- 
ments of  error  of  the  plaintiff  in  error  not  pre- 
sented or  argued  in  his  brief,  and  those  not  so 
presented  or  argued  are  held  to  be  waived. 

2.  Appati  aed  error  ^843(2)  —  Oa  appeal 
from  dlsMlsial  oonteitlon  that  court  had  a* 
JttrisdletioB  Is  moot. 

In  the  trial  court  the  plaintiff  asked  for  an 
injunction.  The  defendant  by  answer  asked 
that  the  prayer  of  the  plaintiff  be  denied,  and 
that  the  contract  between  th#  parties  be  can- 
celed. The  trial  court  refused  each  par^  the 
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■fflrmstlTe  zdlef  thej  had  prayed  for,  and 
mtBsed  tbe  plaintifTB  petltioii.  The  plaintiff  ob- 
jected to  tbe  Jurisdiction  of  tbe  trial  court  and 
Its  power  to  render  judgment  upon  tbe  question 
involved  and  assisDed  it  as  error  herein  and 
presented  and  argued  no  other  in  Its  brief,  ^d 
hence  waived  all  ite  other  assignments  of  er- 
ror. Neither  does  the  defendant  present  or 
argue  any  error  of  tbe  trial  court,  and,  there 
being  no  other  queation  before  the  court,  held 
that,  since  the  trial  court  did  by  Its  jodgment 
dlamisB  the  petition  of  tbe  plaintiff,  and  the  de- 
cision of  this  court  either  for  or  against  the 
plaintiff  could  not  result  in  an;  change  in  tbe 
.form  of  tbe  Judgment  already  rendered,  nor 
affect  In  any  way  tbe  relation  of  the  parties,  we 
hold  the  question  herein  involved  to  be  a  moot 
question  and  to  be  an  abstract  and  hypothetical 
proposition,  disconnected  from  the  granting  of 
actual  relief  or  from  the  determination  of  which 
no  particular  result  can  follow  other  than  the 
awarding  Of  the  cost  of  the  appeal,  and  the 
cause  will  not  be  decided  by  this  court,  and  the 
Judgment  ot  the  court  dlwilsslng  the  cause  ia 
affirmed. 

Appeal  from  District  Oourt.  Pawnee  Coun- 
ty; N.  E.  McNeill.  Judge. 

Action  by  tbe  Oklahoma  Petroleua  &  Oae- 
ollne  Company  against  the  Mlnnehoma  OH 
Ctnupany.  Judgment  of  dUunlsBal,  and  lAdn- 
tlff  appeals.  Affirmed. 

McGuire  ft  Devweuz,  of  Tolsa,  for  pUln* 
tiff  In  error. 

C.  H.  Roaenstein,  ot  Tulsa,  for  defendant 
in  error. 

BI/FINO,  J.  Tills  ia  an  action  brought  by 
the  Oklahoma  Petroleum  A  Oas  Company,  a 
corporation,  against  the  Mlnnehoma  Oil  Otnn- 
pany,  a  corporatlcm,  in  the  district  court  of 
Pawnee  county.  The  plaintiff  below  is  the 
plalutlfr  in  error  in  this  court,  and  the  de- 
fendant below  la  the  defendant  In  error 
herein. 

The  plalntlft  brought  an  action  tot  Injunc- 
tton  to  restrain  the  d^endant  from  carrying 
out  a  threat  to  interfere  with  tbe  operation 
ctf  its  plant,  installed  for  die  production  of 
casing  head  gasoline  from  casing  head  gas. 
Tbe  plaintiff  set  up  In  its  petition  Its  right 
to  use  the  casing  head  gas  from  the  wells  of 
the  defendant  upon  certain  landft  leased  from 
fb»  original  lessor,  Morris  Michael.  Tliey 
also  pleaded  a  contract  with  the  defendant, 
the  assignee  of  tbe  original  lease  given  by 
Morris  Michael.   By  the  terms  of  said  coa- 
tract  tbe  plaintiff  had  the  right  to  Install  a 
plant  for  tbe  purpose  of  producing  casing 
head  gasoline  from  casing  bead  gas  from  the  [ 
wells  of  the  defendant,  and  under  a  contract  i 
with  the  owner  of  the  fee  it  was  allowed ' 
to  instnll  Its  plant.    The  plaiutitr  all^%d  ' 
that  it  had  In  pursuance  of  said  contract , 
and  at  grout  espouse  iu:i;talled  its  plant  and  ' 
had  the  same  iv  oiH>ration.  tbat  the  defend- 
ant served  notice  u^hw  the  plaintiff  that  they 
would  cut  plaintiff  off  within  a  (.-ertain  tine  i 


from  Its  supply  of  casing  bead  gas,  and  Quit 
it  was  the  purpose  of  tbe  defaidant  to  carry 
said  threat  into  execution,  and  that,  if  tbe 
defendant  was  not  enjoined  In  carr^g  out 
said  threap  It  would  carry  tbe  same  into 
executioai  to  the  great  and  irreparable  Injury 
of  tbe  plaintiff,  and  tbat  plaintlflf  had  no 
adequate  remedy  at  law,  and  prayed  Utv  an 
injunction  to  restrain  the  defendant  from 
carrying  said  threat  Into  execution  or  in- 
terfering with  tbe  operation  of  said  plant  or 
doing  any  acts  impairing  tbe  operation  <rf  tbe 
same. 

The  defendant  answered,  admitting  the 
contract  and  admitting  tbat  it  was  its  pur- 
pose to  cut  off  the  plaintiff  from  its  supply 
of  gas:  The  defendant  Justified  its  action 
upon  the  ground  tbat  the  plaintiff  had 
breached  each  and  every  term  of  its  contract, 
and,  furthermore,  that  the  contract  between 
the  plaintifl  and  defendant  as  to  the  produc- 
tion of  said  casing  head  gasoline  recognized 
the  terms  of  the  lease  made  with  Morris 
Michael,  and  that  said  C(»tract  tor  the  pro- 
di>ctlon  of  said  casing  head  gasoline  was 
hence  subject  to  the  terms  of  said  lease; 
tbat  the  terms  of  said  gasoline  contract  fur- 
ther provided  that,  tat  the  erent  the  opera- 
tions at  the  i^alntUE  under  said  contract  In- 
terfered  with  or  impaired  the  iNradncti<Hi  of 
the  defendant  from  its  oil  wells,  tbe  defend- 
ant bad  tbe  power,  at  its  option,  to  declare 
said  contract  forfeited.  The  defendant  al- 
leged further  tbat  the  plaintiff  had  failed  to 
Install  prc^>er  eqnipmoit  and  had  not  (iter- 
ated its  plant  in  accordance  with  Qie  terms 
and  requirements  of  Its  contract  with  the  de- 
fendant, and  had  operated  Its  plant  in  snch 
a  manner  that  the  production  of  oil  from  the 
wells  of  the  defendant  was  greatly  lessened 
and  Impaired,  and  tbat  the  opwatlon  oi  said 
plant  had  added  to  the  cost  ot  prodnctl<m  of 
on  of  tbe  defendant  by  causing  the  wells  to 
dog  up,  which  required  tbe  d^endant  to 
more  frequently  clean  their  wells. 

Another  allegation  of  tbe  defendant  was 
tbat  the  operation  of  the  plant  had  the  iner- 
ttable  effect  of  lessening  and  impairing  tbe 
production  of  oil  from  Its  wells,  that  this 
worked  injury  to  the  rights  of  those  who 
were  entitled  to  tbe  rf^altles,  and  that  de- 
fendant, as  a  result  of  such  Impairment  of 
production,  wn;:  liable  to  the  lessor  for 
damages  fOr  loss  and  Injury  sustained.  Tbe 
defendant  prayed.  iq>on  iwoof  <^  its  auc- 
tions, tbat  tbe  plalaUff  be  denied  an  Injtmc- 
Uon,  and  that  ttie  cmitiaet  between  It  and 
tbe  plaintiff  he  cancried. 

The  plaintiff  made  reply,  denying  the  al- 
legations of  tbe  defendant  in  its  answer,  and 
iqwn  tbe  Issues  thus  joined  tbe  eaoae  went 
to  trial 

ne  evidence  was  taken  and  a  reccwd  made 
of  some  500  pspps.  including  pleadings,  evi- 
dence, and  exhibits. 

Tbe  following  quotati<ni  la  from  Uie  last 
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portton  of  the  Journal  entry  made  by  the 
conrt  below  and  shows  what  the  court  hefd: 

"The  conrt,  havins  duly  considered  the  writ- 
ten briefs  filed  by  the  respective  parUes  to 
this  caase  and  the  oral  argument  herein  and  all 
testimony  addaced  io  the  trial  of  said  cause, 
and  being  fully  adviaed  as  to  all  matters  and 
things  pertaining  theretOt  finds  the  plaintiff  is 
not  entitled  to  equitable  relief  under  the  evi- 
dence, and  therefore  finds  issues  against  the 
plaintiff  which  findings  the  plaintiff  excepts. 

"It  is  therefore  considered,  ordered,  and  ad- 
judged by  the  court  that  the  prayer  of  the  peti- 
tion of  the  plaintiff  herein  be  and  is  hereby  de- 
nied, that  said  petition  in  said  canse  be  uid  the 
same  hereby  is  dismissed,  and  It  la  fiirth'er  or- 
dered and  adjudged  that  the  defendant  herein 
have  and  recover  of  and  from  plaintiff  its  costs 
herein,  the  costs  of  said  action  taxed  at  $ 


for  which  let  execution  issue,  to  which  Judg- 
ment plaintiff  excepts.  ^ 

"And  theretipon  the  defendant,  Minnehoma 
Oil  Company,  excepted  to  the  ruling  of  the 
conrt  in  failing  and  refusing  to  cancel  the  con- 
tract heretofore  entered  Into  between  thw 
parties." 

[1]  The  idalnUff  in  err<Hr  had  seven  assign- 
ments  of  error,  but  has  only  presented  and 
argued  Its  sixth  aadgnment.  Under  a  rule 
long  estaUlBbed  in  this  Jurlsdlctl<ni,  all  aa- 
signmenls  of  error  not  presented  or  argued 
in  ttae  brief  of  the  plaintiff  In  error  will  be 
treated  as  abandmed.  The  rule  Is  stated  as 
follows  In  the  case  of  De  Vltt  et  al.  v.  Olty 
of  El  Renot  28  Okl.  S15,  U4  Pac.  253: 

"The  mie  that  causes  assigned  for  a  new 
trial  in  the  motion  for  a  new  trial,  and  assign- 
ments of  error  in  Uie  petition  in  error,  which 
are  not  presented  or  argued  in  the  brief  of  the 
piaintifr  In  error,  will  be  treated  as  abandoned 
and  win  not  be  considered  by  tills  conrt  has 
long  ai^ce  become  the  settled  law  and  practice 
in  this  Jurisdiction," 

See  Eskrldge  v.  Taylor,  75  Okl.  139,  182 
Pac.  516;  Cavanagh  v.  Johannessen,  57 
Okl.  140, 166  Pac.  289;  Hatcher  v.  Roberaon, 
164  Pac.  1141;  Ft.  Smith  &.  Vf.  Ry.  Co.  v. 
Knott,  60  Ofel.  175,  159  Pac.  847;  Cox  v. 
Kirkwood,  59  Okl..  183,  158  Pac.  930;  Con- 
neUy  t.  Adams.  52  Okl.  382,  152  Pac.  607. 

The  defendant  In  error,  defendant  below, 
excepted  to  the  action  of  the  trial  court  In 
falling  to  cancel  the  contract  between  plain- 
tiff and  defendant,  but  does  not  urge  such 
UTOr  in  this  ai^>eal  and  must  be  held  to  have 
abandcmed  Its  contentirai  thereon. 

[2]  The  sixth  assignment  of  the  plaintiff  In 
torror  is  as  follows: 

"That  the  court  erred  In  not  holding  that  it 
had  no  Jurisdiction  under  the  laws  of  the  state 
of  OkliJioma  in  regard  to  the  Installation  or 
removal  of  vacuum  pnmps." 


The  plaintiff  In  error's  plea  In  Its  brief 
was  that  the  Corporation  Commission  of 
Oklahoma  had  exclusive  Jurisdiction  as  to 
the  Installation  or  removal  of  vacDum  pumps. 
Ibe  question  at  issue  under  the  contract  was 
as  to  whether  the  plaintiff  had  a  right  to 
continue  the  operation  of  vacunm  punqn  at 
the  wells  of  the  defendant. 

Upon  this  atate  of  ttae  record  the  tjuestion 
arises  as  to  what  is  before  the  court  for  de- 
cision. The  plaintiff  In  error  takes  the  anom- 
alous position  of  denying  the  Jurisdiction 
of  the  court,  whose  Jurisdiction  It  had  or- 
iginally invoked.  The  trial  court  denied  to 
the  plaintiff  the  affirmative  relief  which  It 
asked  for,  the  granting  of  an  Injunction,  and 
denied  to  the  defendant  the  affirmative  re- 
lief it  asked  for,  the  cancellation  of  the  con- 
tract. The  court  below  dismissed  the  peti- 
tion of  the  plaintiff. 

We  can  only  Judge  the  Judgment  of  the 
court  below  by  what  it  says  and  by  what  It 
effected  and  did.  We  cannot  q;>ecnlate  upon 
what  grounds  the  conrt  based  Its  Judgment, 
when  the  Judgment  Itself  does  not  express 
such  grounds-  This  court,  by  deciding  the 
contention  of  ttae  plaintiff  in  etrioT  in  its 
favor,  could  not  do  anything  more  than  what 
the  court  below  has  already  done,  aad  In  tin 
evoit  that  Oils  court  held  against  tbo  plain- 
tiff In  error  It  would  do  m^hlng  more  ttam 
to  affirm  what  the  court  below  baa  already 
done.  Hie  IntCTest  of  the  parties  herein  can- 
not be  affected  by  a  decision  of  this  court, 
and  by  holding  that  the  court  did  have  Ju- 
risdiction, or  by  holding  the  converse,  that  It 
did  not  have  jurisdiction,  could  In  no  way 
change  the'  situation  of  the  parties  under  the 
Judgment  of  the  court  below,  hence  the  result 
in  either  event  Is  the  same. 

We  therefore  hold  the  question  involved 
herein  to  be  an  abstract  and  hypothetical 
proposition  and  Its  determination  would  not 
grant  any  actual  relief  and  hence,  being 
merely  a  moot  question  law,  that  no  good 
purpose  could  now  be  served  by  any  farther 
proceedings. 

That  "abstract  and  hyijothetical  questions, 
disconnected  from  the  granting  of  actual 
relief  or  from  the  determination  of  which  no 
particular  results  can  follow,  other  than  the 
awarding  of  costs  of  the  at^«al,  will  not  be 
decided  by  this  court,"  has  long  since  become 
the  setiled  rule  of  this  court 

The  Judgment  <a  the  trial  court  Is  affirmed. 

HABRISON.   C.   J.,   and  PITOHFOED, 
KENNAMER,  and  NICHOLSON,  JJ.,  concur. 
McNEILI^  J.,  dlaquaUfled. 
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STASMAS  V.  STATE   INDUSTRIAL  COM- 
MISSION «t  ai.   (No.  11544.) 

(3apr«a«  Conrt  of  OUahoma.  Felh  S.  1921.) 

(BtlUbua  6v  the  Court,) 

1.  Mut«r  Mrvant  «s»348~-W*rluii«a*s 
Conpaasatlon  Law  liberally  oowtniad. 

The  Workmen's  CompcDiation  lAW  ahoold 
be  conatrned  fairly,  indeed  Uberallr.  in  ftiror 

of  the  employee. 

2.  MasXer  and  servant  <=»373— Injary  from  as- 
sault by  fellow  servant  within  Compensation 
Law  Is  "aooidentai  personal  Injary"  "arislai 
oat  of  awl  la  eearsa  af  enployBiaat.** 

Injary  resaltinc  from  an  aasaalt  by  a  work- 
man open  a  fellow  workman  while  tiie  latter 
ia  engaged  in  the  work  of  the  master  is  an 
"acddental  personal  injury  arising  out  of  and 
in  the  course  of  employment"  within  the  mean< 
ing  of  the  term  as  used  in  section  1  (article 
2)  of  the  Workmen's  Compensation  Act 

[Ed.  Kote. — For  oUier  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accident 
—Accidental;    Ooorse  of  Employment.] 

3.  Master  and  servant  «=337l— Test  of  liability 
aader  Werknea's  Compeesatlea  Law  la 
latlen  of  servloe  to  lajary. 

The  test  of  liability  under  the  Workmen's 
Compensation  Law  for  injuries  arising  out  of 
and  in  the  course  of  employnumt  !■»  not  the 
maBter'a  dereliction  whether  his  own  or  :ii<.t 
of  his  representatiTes  acting  within  the  scope 
of  t^elr  antlioilty,  bat  la  tlie  ration  of  tlw 
serrice  to  the  injnzy,  of  Uie  onpli^ent  to  the 
rink. 

Appeal  troar  State  Indastrlal  Oommtadon. 

Proceeding  onder  the  Workmen's  Compen- 
sation Law  by  Ad<^  Stasmaa,  employee,  op- 
posed by  RoA  Island  Coal  Mining  Company, 
employer.  From  refusal  of  compensation  by 
the  State  Industrial  Commisston,  the  on- 
plojee  appeals.  Rerened  and  remanded, 
with  directions. 

J.  S.  Amote,  ar%lcAIeBter,  for  plaintiff  in 
error. 

S.  P.  Freeing.  Atty.  G&l,  and  R.  E.  Wood, 
Asst  Attf.  Gen.,  Cor  State  Indnatiial  Com- 

UlS^OfL 

A.  W.  Harries,  of  McAleater,  tot  Bock  Is- 
land Coal  Mlnlns  Co. 

KANE.  J.  TMs  is  an  ap{>eal  fnnn  the  ac- 
tion of  the  State  Industrial  Commission  in 
refusing  to  allow  the  petitioner  comp^isa- 
tion  for  perstxial  Injuries  inourred  while  in 
the  employ  of  the  Boot  Island  Coal  Slinln? 
Compjiny  as  a  miner.  There  is  no  controversy  ■ 
between  the  paitles  coDoemlog  the  facts  di^ 
cli.-e;e\l  by  the  eviclcncv>.  which  may  be  brief- i 
ly  summarS:etJ  as  fol'.ows:  ! 

At  tt'.e  tiaie  of  the  Injury  and  for  some 
time  pr:or  thereto.  Stasmas^  the  E*ti::oner. 
was  in  the  «v.pIoy  of  the  Bock  Island  Coal  ^ 


Mlnli^;  C<Hnpuny  In  the  capad^  of  a  coal 
miner.  On  the  day  of  the  Injury  he  was  at 
work  in  rooms  48  and  49.  About  1  o'dodc 
of  that  date  the  mine  shut  down,  and  word 
was  sent  to  the  miners  and  to  the  petlticmer 
that  the  mine  had  stopped  work  and  that  It 
was  necessary  for  the  workmen  to  depart 
from  their  working  places  and  proceed  to  the 
surface.  Upon  receiving  these  directions,  tbe 
petitioner  with  other  workmen  left  his  woiit- 
ing  place  and  passed  up  through  the  entries 
and  passageways  of  tbe  mine  to  tbe  bottom 
of  the  shaft  for  the  purpose  of  taking  tbe 
cage  out  of  the  mln&  While  waiting  at  tbe 
bottom  of  the  shaft  for  the  cage  to  arrive, 
the  petitioneT  asked  Tom  Woods,  an  aadat- 
ant  mine  fweman  and  a  fellow  onidoyee  of 
the  petitioner  wbo  was  present  wbeze  the 
cage  was.  saying  that  he  (the  p^tloner) 
wanted  the  cage  to  go  ont  of  the  nilne- 
WhereniKm  Woods  becoming  angry  a^ipUed 
an  ^tbet  to  the  petltimier,  adding: 
"Why  don't  you  go  up  the  air  shaft?"  Upon 
the  petitioner  resenting  tbe  Insult  of  Woods 
the  latter  tricked  up  a  2x4  scantling  and 
struck  petltlfmer  over  the  head,  knocking  liim 
down  and  ondilng  and  breaking  his  skiiU  so 
severely  that  be  remained  uncon scions  for 
some  time.  The  cage  which  was  temporarily 
out  of  order,  arriving  shortly  after  Uie  en- 
counter, the  petitions'  was  takm  out  of  the 
mine  and  from  the  mine  to  his  .luan^  Cnau 
which  he  was  takai  next  day  to  the  hos- 
pital at  UcAlester,  whCTB  he  rranalned  ten 
days.  As  tbe  reswlt  of  this  injury  the  peti- 
tioner was  unable  to  wwk  for  a  period  of 
about  six  weeks,  his  mind  being  serioosly^ 
affected  for  a  period  of  <me  montiL  Hie 
claim  for  compensation  filed  by  the  petitioner 
before  the  State  Industrial  Commlsaipn  was 
denied  upoa  the  ground  that  tbe  disability 
of  the  p^tioner  was  not  tbe  result  of  aod- 
doital  personal  Injury  arising  oat  of  and  In 
the  coarse  of  bis  onployment  This  ruling 
Is  assigned  as  error.  In  our  opinion  this 
ground  for  reversal  Is  well  taken. 

The  [ttrt  of  section  1,  art  2,  c.  of  tbe 
Session  Laws  of  1915.  generally  known  as 
tile  Workmen's  Ounpensatloo  Act,  necessary 
to  notice  provides  as  foilowa: 

"Every  emiiloyer  subject  to  tbe  provisions  of 
th:s  act  shall  pay  or  provide  as  required  by 
this  act  compensation  according  to  tbe  sched- 
ules of  this  article  for  the  disability  of  his  em- 
ployee resulting  from  an  accidmtal  penonal  in- 
juTT  sustained  by  tibe  employee  aiMng  out  of 
and  in  the  course  of  his  employ  lueul,  withowt 
rej:ard  to  faidt  aa  a  cause  of  sock  injoiy,  ex- 
c¥;-t  where  the  injury  is  occaskmed  by  tibe 
K::i:al  ictentl-  n  of  the  injured  employee  to 
bring  about  injury  of  himself  or  of  aaotho'.** 

[1]  A  casual  reading  of  this  section  makes 
it  fairly  otvious  that  the  petitioner's  right  to 
re<x>ver  depends  a[va  an  affirmative  answer 
to  two  questions:    tl)  Wm  his  disabilltlea 
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the  result  of  acddenbtl  personal  Injuries?  man  concerning  tbe  dtiay  in  fbe  arrlTal  of 
(2)  £Hd  they  arise  out  of  and  In  the  course 
of  bia  employment?  It  seems  dear  to  us, 
In  view  of  the  rule  of  constmctlon  many 
times  announced  by  this  and  other  courts, 
that  the  Workmen's  Compensation  Law 
should  be  construed  fairly.  Indeed  liberally, 
in  Cuor  of  the  Injured  workman,  that  both 
of  flise  questions  must  be  answered  in  the 
affirmatlTe. 

[2]  It  is  now  wen  settled  in  these  work- 
men's compensation  cases  that  tbe  fact  that 
nn  fnjurr  Is  the  result  of  the  wlllfol  or  crim- 
inal ualiult  of  another  does  not  prevent  tbe 
Injury  from  being  accidental.  In  re  McNIcol, 
215  Mass.  497,  102  N.  B.  697.  L.  R.  A.  1916A, 
309  and  notes ;  Ii.  B.  A.  1917D.  112 ;  Western 
Indemnity  Co.  t.  Pillsbury,  170  Cal.  686,  151 
Pac.  398 ;  Western  Metal  Supply  Co.  v.  tllla- 
bury,  172  Cal.  407.  166  Pac.  491,  Ann.  Cas, 
1917E,  390;  Re  Heltz,  218  N.  T.  148,  112  N. 
B.  750;  Be  Von  Ette,  223  Mass.  66,  111  N. 
E.  696.  Ii.  R.  A.  1916D,  641 ;  Willis  T.  Pilot 
Butte  Mining  Co.  (Mont)  190  Pac.  124 ;  1  C. 
J.  890,  and  cases  dted. 

The  latter  authority  defines  the  word  "ao- 
ddent"  as  follows:  Accident  In  the  legal 
signification  Is  difficult  to  define.  It  Is  not 
a  technical  legal  term  with  a  clearly  defined 
meaning  and  Is  used  In  more  senses  than  ona 
The  work  denotes  an  event  which  proceeds 
from  an  unknown  cause  or  is  the  unusual  ef- 
fect of  a  known  cause  and  therefore  unex- 
pected. Chance,  casualty,  on  event  happening 
without  any  human  agency  or  If  happening 
through  htunan  agency,  an  event  which  un- 
der the  circumstances  la  unusual  or  unexpect- 
ed to  the  person  to  whom  It  happens.  An 
ev&at  whldi  under  tbe  circumstances  is  un- 
usual and  unexpected  by  the  person  to  whom 
it  happens.  Under  this  definition  we  think 
the  injury  was  "acddental"  within  the  mean- 
ing of  the  statute.  It  was  sudden  and  un- 
loofeed  for,  and  the  purpose  of  the  act  is  to 
insure  tlie  workman  at  tbe  expense  of  their 
emidoyera  gainst  personal  injuir  not  ex- 
pected or  designed  by  tbe  workman  himself, 
provided  such  Injuries  arise  out  ot  and  in  the 
course  of  employment 

[3]  It  seems  equally  dear  to  us  that  Qie 
facts  In  this  case  show  that  petitioner's  in- 
jury arose  out  of  and  in  the  course  of  his 
anplf^nnoit  As  we  have  seen  from  the  brief 
statement  of  tbe  case  hereinbefore  set  out, 
the  petitions  was  In  tbe  act  of  leaving  the 
mine  following  the  usual  course  of  exit  from 
bis  working  place  to  the  foot  of  Uie  shaft  for 
the  purpose  of  taking  tbe  cage  to  the  t<^. 
Tom  Woods,  the  assistant  forman,  was  there 
directing  the  men,  and  while  the  test  of  lia- 
bility under  the  statute  Is  not  tbe  derelic- 
tion of  the  master,  or  that  of  bis  representa- 
tive acting  within  the  scope  of  bis  authority, 
it  seems  to  us  that  It  wgs  entirely  proper  for 
the  petitioner  to  complain  to  the  mine  fore- 


the  cage. 

Our  statute,  in  so  far  as  It  provides  tor 
cranpensatlon  for  the  "disability  of  an  em- 
ployee resulting  from  accidental  personal  in- 
Jury  sustained  by  the  employee  arising  out  of 
and  In  the  course  of  his  employment,"  Is  al- 
most. If  not.  Identical  with  the  British  stat- 
ute upcm  this  subject,  and  with  the  statutes 
of  practically  every  state  in  the  United 
States  except  Washington,  which  has  a 
broader  provision  on  the  foregoing  para- 
graph of  our  statute. 

It  is  the  dedded  weight  of  authority  in 
Great  Britain  and  tbe  United  States  that  an 
assault  by  a  third  party,  or  an  assault  of  the 
employer  arising  out  of  and  in  the  course  of 
tbe  employment,  resulting  In  an  Injury  and 
disability,  is  such  an  injury  as  comes  within 
the  Workmen's  Compensation  Law,  L.  B.  A. 
1917B,  112,  notes ;  Willis  v.  State  Industrial 
Commission,  78  Ohl.  216,  190  Pac.  92 :  WlUls 
V.  Pilot  Butte  Mining  Co.  (Mont)  190  Pac. 
124,  and  many  oilier  cases. 

The  facts  in  the  Willis  Case,  supra,  are 
somewhat  similar  to  the  case  at  bar.  The 
employee,  with  others,  had  left  their  work 
and  gathered  around  a  fire  to  warm  and  were 
not  actually  at  work.  A  fellow  mployee 
came  along  and  voluntarily  and  Intentl<Hially 
threw  a  piece  of  split  dynamite  In  the  fire. 
Those  around  the  fire  were  warned  of  the 
act  and  all  ran  away  except  the  one  Injured, 
and  the  dynamite  exploded  and  Injured  bim. 
The  SuiReme  Court  held  that  unills  was  en- 
titled to  recoTOT  nnder  tbe  compensation  law 
<tf  this  stata 

Injuries  sustelned  by  ad  employee  of  a  fitc* 
tory  from  bdng  struck  by  an  apple  which  one 
of  bis  fellow  emplt^rees,  a  hay,  bad  thrown  at 
another  in  sport  and  which  nearly  caused 
the  loss  of  the  enUre  sight  of  one  eye,  was 
held  by  tbe  New  York  Court  of  Appeals  to  bo 
an  injury  arising  out  of  and  In  the  course  of 
his  employm^t  within  the  Workmen's  Com- 
pensation Law.  In  I^ecmbruno  v.  Cbamplain 
SUk  MlDs,  229  N;  T.  470,  128  N.  E.  711.  The 
Injured  employee  was  at  the  time  engaged  in 
the  performance  of  his  duties  and  had  no 
knowledge  of  the  horseplay.  Judge  Cardozo, 
who  wrote  the  opinion,  reviewed  and  distin- 
guished a  number  of  cases  which  arose  In 
New  York,  and  in  some  of  the  other  states  as 
well,  as  cases  arising  under  the  English  law. 
In  conclusion  he  said: 

"Tbe  risks  of  iDjary  incurred  in  the  crowded 
contacts  of  the  factory  throogh  the  acts  of  fel- 
low workmen  are  not  measured  by  the  tend- 
ency of  such  acts  to  serve  the  master's  bnsi- 
ness.  Many  things  that  have  no  such  tendency 
are  done  by  workmen  every  day.  The  teat  of 
liability  under  the  statute  is  not  the  master's 
dereliction,  whether  hia  own  or  that  of  bis 
representativea  acting  within  the  scope  of  their 
authority.   The  test  of  liability  is  the  relation 
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of  the  service  to  the  Injary,  or  the  employment 
to  the  risk." 

If  we  apply  this  test  to  tbe  caw  at  bar, 
It  la  obvious  that  the  State  Induatrial  Com- 
mlsston  erred  In  denying  the  petlttoner  com- 
pensation for  his  disabilities. 

As  was  said  in  YerBCtUelser  v.  Joseph  Stem 
Son  et  at.,  229  N.  Y.  192.  128  N.  B.  126.  an- 
other late  Nev  Tork  ease  more  dlrecOy  tn 
point! 

"It  may  seem  harsh  aod  arbitrary  to  impose 
liability  upon  a  master  for  an  aBsanlt  commit- 
ted by  a  workman  upon  a  coworkman,  but  the 
purpose  and  intent  of  the  statute  is  to  tix  an 
arbitrary  liability,  in  the  greater  pabUc  interest 
involved.  This  legislation  was  to  ameliorate  a 
•odal  condition,  not  to  define  a  situation  or  fix 
a  liability  by  an  adherence  to  the  old  common 
law.  Liaoility  was  imposed  regardless  of  fault 
— vitally  different  from  that  under  the  common 
law.  Injury  by  an  employee,  moved  by  some 
cause  aside  from  his  regular  duties,  may  be 
ctmsidered  an  Inevitable,  however  ondesirable, 
result-"*  riak  which  la  Inddent  to  the  employ- 
ment of  many  persons.  It  ts  a  burden  whldi 
industry  may  well  bear  under  this  legisIatioD." 

For  the  reasons  stated,  the  Judgment  of  the 
State  Industrial  Commission  ts  reversed  and 
the  cause  remanded,  with  directions  to  pro- 
ceed in  accordance  with  tbe  views  herein 
expressed. 

All  the  Jmticee  concur. 


WAMPLER  V.  STEMEN  at  aU  (No.  9936.) 
(Sopreme  Conrt  of  Oldahoma.  Feb.  1^  1BS£1.} 

(ayUabu*  iy  tJ^e  Oourt.) 

1.  Pleading  «=>428 (3)— Falling  to  nove  to 
strike  reply,  oonstltuting  departure  aid  gelag 

to  trial,  waives  the  defect. 
When  the  allegations  of  a  reply  conetituted 
a  departure,  the  same  caunot  be  taken  advan- 
tage of  by  objecting  to  the  introduction  of  evi- 
dence onder  the  pleadings,  bat  defendant  waives 
the  defect  by  failing  to  move  to  strike  the  re- 
ply, and  goes  to  trial  on  the  -iaeaes  thua  raised. 

2.  Sebrogatlon  4=»l&— Grantee  of  parchaser 
at  void  foreolosure  sale  Neld  eqaltable  as- 
slgiee  ef  mortgaoeek  aeri  eetitiad  te  wbre- 
gatioa. 

The  grantee  of  a  pnrchaaer  at  a  void  judi- 
cial sale,  where  the  grantee  and  tbe  parchaser 
both  acted  in  good  faith  and  without  notice  ol 
the  irregularities  in  the  proceedings,  becomes 
the  equitable  assignee  of  the  mortgagee,  and 
where  such  grantee  goes  into  the  actual  pos- 
session of  the  land  under  his  deed  from  tbe 
purchaser,  be  occupies  the  position  of  a  mort- 
gagee in  possession,  and  entitled  to  be  subro- 
gated to  all  the  rights  of  the  mortgagee. 

3.  Appeal  and  error  ^=9lOI2( I)— Judgment  aet 
olearly  against  evidenoe  not  reversed. 

On  examination  of  the  entire  record,  held. 
the  finding  of  tbe  trial  eourt  and  the  judgment 


of  the  conrt  is  not  dearly  against  ttie  weight 

of  tbe  evidence,  and  therefore  vrill  not  be  re- 
versed on  appeal. 

Appeal  from  District  Court,  OUahoma 
County;  John  W.  Hayson,  Judg& 

Suit  by  Samuel  A, '  Stemen  and  another 
against  H.  Jd.  Wampler  and  others  to  quiet 
tltl&  Decree  for  plalntifrs,  and  defefApnts 
named  aiq;)eal&  Affirmed.  ^ 

Geo.  B.  Blttenboose  and  P.  T.  UcTaj,  both 
of  Oklahoma  City,  for  plalntlfl  In  error. 

BlTereat,  Vaus^t  A  Brewer,  of  (Mtlahoma 
01t7i  for  defendants  In  error. 

MtiNSULL.  J.  This  action  wu  commenced 
in  the  district  court  of  Oklahoma  conn^  bj 
Samuel  A.  Stemen  and  ^llam  A.  Handiew, 
against  H.  M.  Wampler  and  16  or  20  otber 
defendants,  to  quiet  title  to  certain  real  es- 
tate In  Oklahoma  ooonty.  The  petition  al- 
leged platnttfla  wwe  the  ownera  and  In  pos* 
swion  of  said  pranlses.  and  the  defendants 
claimed  aome  ri^t,  title,  and  interest  therein. 
It  WES  farther  alleged  that  In  proceedbic 
No.  12040  in  the  district  oonrt  of  Oklahoma 
county,  W.  1*  Alexander  recovered  Jodgment 
against  W.  H.  Phillips  and  others  for  fore- 
closure of  a  mortgage  upon  Oie  property  in 
question,  and  upon  proper  order  Uie  property 
was  advertised  and  sold  at  sherUTs  sale  to 
W.  L.  Alexander,  and  the  aale  omflnned,  and 
a  sheriff's  deed  waa  executed  to  W.  L.  Alex- 
ander, bat  the  deed  was  not  recorded  and 
had  been  loet,  and  the  plalntUfs  prayed  for 
vin  order  requiring  the  present  sheriff  to  exe- 
cute a  deed  to  Alexander  In  lieu  of  the  lost 
deed,  as  the  lost  deed  ccmstltuted  a  cloud  In 
plaintlfTs  chain  of  title,  and  prayed  that  tlOe 
be  quieted  against  all  the  defendants. 

A  great  number  of  defendants  In  the  pres- 
ent action  filed  disclaimers,  and  others 
answered.  The  defendant  H.  M.  Wampler 
filed  an  answer  and  cross-petition,  alleging 
on  the  1st  day  of  April,  1912,  be  procured 
Judgment  in  the  district  court  of  Oklahoma 
county  against  X.  M.  Putnam,  Gertrude  Chaf- 
fee, W.  H.  Phillips,  and  the  Putnam  City 
Company,  a  corporation,  the  then  owners  of 
the  land,  In  case  No.  10063,  In  the  sum  of 
fl,00C.S5  together  with  attorney  fee  and 
costs,  and  said  Judgment  was  a  lien  upon  said 
premises  now  owned  by  plaintiffs,  that  be  had 
never  been  made  a  party  to  any  foreclosure 
proceedings,  and  prayed  that  plaintiff  take 
nothing,  and  that  hts  lien  be  declared  a  first 
lien  upon  the  premises,  and  the  premises  be 
ordered  sold  to  satisfy  his  Judgment  lien. 

Thereafter  the  cause  came  on  for  hearing 
as  to  all  the  defendants  except  as  to  tbe  de- 
fendant Wampler,  and  continued  aa  to 
Wampler,  but  tried  as  to  all  other  defend- 
ants, and  Jud^nent  was  rendered  against  tbe 
other  defendants,  quieting  title  In  said  pr«m- 
I»>3  In  plaintiff.    In  so  far  as  the  Judgment 


ifesFor  otber  Ckset  see  same  topte  and  KST-NUllBfiUl  la  all  Ker-Kumbered  Olswts  aad  ladesea 


Digitized  by  Google 


(196 

related  to  tbe  lost  deed,  tbe  court  found  tbat 
on  tbe  10th  day  of  December,  1918,  tbe  sbertff 
had  executed  to  Alexander  a  good  and  suffi- 
cient sherlfTs  deed  to  said  property  pursuant 
to  the  order  of  the  court  In  the  case  of 
Alexander  v.  Phillips,  and  tbat  the  deed  bad 
been  lost,  and  ordered  that  a  new  deed  be 
executed. 

The  plalntlfTa  after  this  judgment  was 
rendered  replied  to  the  answer  and  cross- 
petltion  of  tbe  defendant  Wampler,  admitting 
tbat  Wampler  bad  a  Judgment,  but  denied 
tbat  the  jodgmrait  was  a  lien  on  the  land, 
and  pleaded  tbe  farther  fact  that  on  June 
SO,  1909,  ISie  ttien  owner  of  the  premises 
executed  certain  mortgages  to  John  S.  Mont- 
gtmeryt  whtdi  were  duly  recorded,  and  that 
John  8.  Montg(mier7,  being  tbe  owner  and 
taoldw  of  said  mortgages,  foredoaed  said 
mortgages  In  tbe  district  court  of  Oklahoma 
conn^  In  case  Na  149S0,  and  recorered  Judg- 
ment against  W.  U  Alexander  et  al,  forb- 
cloBlng  tbe  mortgage  upm  said  premises,  and 
St  tbe  fOredosnre  sale  John  S.  MontgomeiT 
parcftaaed  the  land,  and  tbmafter  trans- 
ferred the  land  to  the  plaintiffs  by  warrant? 
deed.  Tbe  reply  admitted  tbat  the  defoidant 
Wampler  was  not  a  parly  to  tbat  proceeding 
but  alleged  tbat  if  the  Jnd{nn«at  of  Wampler 
waa  a  valid  Judgment  and  lien  on  the  land, 
tbe  same  waa  inferior  to  tlw  mortgage  ot 
Uontgomety,  and  plalntlffe  are  tbe  eaultable 
assignees  of  Uie  Montgomery  nmtgage,  uA 
are  mor^^agees  In  possession,  and  offered  to 
ccmvey  tbe  premlsea  to  tbe  dtfendant  upon 
payment  of  tbe  amount  ot  Judgment  rendered 
in  tKvm  ot  Montgomeiry  <hi  his  mortgage 
with  accrued  interest  To  this  re^  tbe 
defeodant  filed  a  genval  denial,  and  there- 
after filed  a  further  amended  pleading,  alleg- 
ing tbat  tbe  plaintlfl  is  eslx^ped  from  claim- 
ing the  mwtvBge  Uen  was  in  force  and  effeci, 
and  frcnn  denying  tbe  merger  of  the  mtntgage 
into  tbe  greater  estate  owned  by  plaintiffs. 

At  tbe  triU  of  the  case,  tbe  d^endont 
<rt>Jected  to  ttie  introdoctlon  of  any  eridMice 
under  the  pleadings,  which  was  overruled. 
Tbe  only  evid^uie  introduced  was '  record 
evidence,  and  the  court  made  certain  findings 
of  feet  and  cotaclustons  of  law.  ^e  court 
found  that  the  mortgage  executed  to  Mont- 
gomery June  30,  1909,  was  a  valid  and  first 
Sen  upon  the  premises  from  tbe  date  of  its 
axecutlon;  tliat  tbe  lioi  of  said  mtvtgage  had 
never  been  fbreclosed  as  to  the  defendant 
Wampler,  and  tbat  Wampler  Judgment  was 
a  lien  on  the  premises,  but  tbe  same  was 
Junior  and  Inferior  to  tbe  mortgage  given 
to  Montgomery. 

[1]  The  court  further  found  tbat  by  virtue 
of  tbe  Montgomery  mortgage  having  been 
foreclosed  In  a  proceeding  where  Wampler 
was  not  a  party,  the  foreclosure  as  to  Wamp- 
ler was  void,  but  that,  Montgomery  having 
purchased  at  bis  own  sale  and  transferred 
tbe  property  by  warranty  deed  to  tbe  plaln- 
UBa,  this  amounted  to  an  equitable  asstgur 
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ment  of  the  Montgomery  mor1«age,  and  tbe 
plaintiffs,  being  In  [xwsesslon  became  sub- 
rogated to  tbe  rights  of  tiie  mortgagee  John 
S.  Montgomery  In  the  mortgage.  The  court 
decreed  that  the  Hen  of  Wampler  be  fore- 
closed on  said  premises,  subject,  however,  to 
the  rights  of  the  plalntUte  under  the  Mont- 
gomery mortgage.  From  said  Judgment  tbe 
defmdant  Wampler  has  appealed. 

Vm  reversal,  the  plaintiff  relies  upon  nu- 
merous assignments  of  error.  Hie  first  con- 
tention of  plaintiff  in  error  is  Ibat  the  action 
of  the  plaintiffs  in  llie  first  instance  was  an 
actKm  to  quiet  title,  and,  after  the  defendant 
had  answered  by  cross-petition  setting  up  Us 
Judgmott  wbidi  was  a  Hsu  ni>on  said  prem- 
ises, that  ,  the  platntiffiB  could  not,  by  reply 
and  witiomit  amending  tii^  petition,  set  up 
a  new  cause  of  action,  amertii^  they  were 
assignees  of  a  purchaser  at  a  void  fore- 
closure sale^  and  became  assignees  of  tbe 
mOTtgage  of  John  B.  Montgomery,  and  tbere- 
by  contend  the  mortgage  was  piiot  to  the 
defendant's  Jndgmoit,  as  this  would  be  plead- 
ing a  new  cause  of  actitm  in  die  reply.  WbUe 
tbe  plaintiff  in  ^ror  does  not  denominate 
ttiis  a  departure  In  tbe  pleading  of  Pendants 
In  error,  but;  if  bis  ctmtentiim  is  cmrrect,  It 
would  be  a  d^rture.  If  -tiie  idesding 
amounted  to  a  departure,  plaintiff  in  error's 
ranedy  was  not  1^  Joining  issue  and  g(ring 
to  trial  upon  said  reply,  but  bis  remedy  was 
by  a  motlc«  to  strllu  the  aUegatlmi  of  tbe 
r^ly  tbat  amounted  to  a  departure^  Such 
is  tbe  holding  of  this  court  In  the  case  ot 
0.,  B.  I.  &  P.  a.  B.  Oo.  V.  Owens,  76  OkL 
50,  186  Pac.  1002,  where  this  court  stated  as 
follows: 

"When  the  allegation  of  the  reply  constitut- 
ed a  departure,  tbe  same  could  not  be  taken 
advantage  of  by  objectiog  to  the  introduction 
of  any  evidence  under  the  pleadings,  and  that 
defendant  waived  the  defect  by  failing  to  move 
to  strike  the  reply  and  g<^g  to  trial  on  tbe 
isBuee  thus  raised." 

See,  also,  St,  Paul  Hire  &  Marine  Ins.  Co. 
V.  Mt  Park  Stock  Farm  Co.,  23  Okl.  79,  99 
Pac.  647;  Purcell  v.  Oorder,  33  Okl.  68,  124 
Pac.  457;  Landtm  v.  Morehead,  34  OkL  701. 
126  Pac.  1027: 

[2]  It  is  next  contended  by  plaintiff  In 
error  that  the  court  erred  in  holding  the 
plaintiffs  were  the  equitable  assignees  of 
tbe  Montgomery  mortgage,  for  the  reason 
Montgomery  was  not  a  party  to  said  pro- 
ceeding. We  think  there  Is  no  merit  In 
this  contention.  This  court.  In  the  case  of 
Babcock  V.  Orcutt,  61  OkL  139.  160  Pac  729, 
announced  the  following  rule: 

"Tbe  grantee  of  a  purchaser  at  a  void  judi- 
cial sale,  where  the  grantee  and  tbe  purcbaaer 
both  acted  in  good  faith,  and  without  notice  of 
the  irregularities  in  the  proceedings,  becomes 
tbe  equitable  assignee  of  tbe  mortgagee,  and 
where  sucb  grantee  goes  into  the  actual  posses- 
sion of  the  land  under  his  deed  from  the  pur- 
diaser,  he  occupies  the  position  of  a  mortgagee 
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In  potnensioii,  and  entitlecl  to  be  snbrocated  to 
an  the  nghte  of  the  mortgage." 

See,  also,  CapeU  t.  Dili,  82  Ean.  652,  109 
Pac.  286;  Harding  t,  Glllett,  26  Okl.  199, 
107  Pac  665 ;  Wagg  v.  Herbert,  10  Okl.  525, 
92  Pac.  250;  HarrUl  v.  Weer,  26  OkL  813, 
109  Paa  JB3Q. 

It  is  contended  the  land  was  not  properly 
described  In  the  Montgomery  mortgage,  and 
In  that  foreclosure  proceeding  the  court  re- 
formed the  mortgage  to  properly  describe 
the  land  in  question,  and  it  is  contended  this 
was  error  for  the  reason  that  Phillips  and 
Putnam,  or  the  Putnam  City  Company,  were 
not  parties  to  th&t  suit.  This  might  be  true 
if  Phillips  or  Putnam  or  the  Putnam  City 
Company  were  the  owners  of  the  land,  but 
the  record  discloses  that  Phillips,  Putnam, 
and  Putnam  City  Company  Interests  had 
been  foreclosed  In  the  action  brought  by 
Alexander  against  Phillips  et  al.,  and  th^ 
interest  lo  the  property  was  divested  by 
foreclosure  proceedings,  and  that  Alexander 
was  the  owner  of  the  property  at  the  time  of 
fotedosnre  proceedings,  and,  being  a  party  to 
said  foreclosure  proeeecUng,  the  court  had 
futhority  to  reform  the  mortgage. 

tS]  The  foreclosure  proceeding  of  Mont- 
gomery was  to  foreclose  a  mortgage  upon 
said  premises  executed  In  1909.  The  Judg- 
ment  of  plaintiff  in  error,  which  was  a  lien 
upon,  the  pn^rty,  was  not  rendered  until 
1912,  or  three  years  thereafter,  and  while 
the  fore<dosure  of  the  Montgomery  mortgage 
and  the  sale  thereunder  was  void  as  to  the 
plaintiff  In  error,  the  plaintiffs,  being  the 
grantees  of  the  purchaser  at  said  foreclosure 
sale,  become  the  equitable  assignees  of  said 
mortgage,  and.  being  In  actual  possesslcm  of 
the  premises,  occupy  the  position  of  mort- 
gagees in  possession,  and  entitled  to  be  sub- 
rogated to  the  rights  of  the  mortgagee.  This 
was  the  judgmrat  of  the  trial  court,  and 
correct  according  to  the  previous  decisions  of 
this  court  The  Judgment  leaves  the  plain- 
tiff lo  error  with  his  Judgment  and  lien  upon 
the  property  subject  to  the  Hen  that  existed 
at  the  time  he  obtained  bis  Judgment 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  Is  affirmed. 

ELABRISON,  C.  J.,  and  PITCHPORD, 
BI/CINO,  and  NICHOLSON*  JJ^  oodcdt. 


TREESE  V.  SHOEMAKER.    (Na.  9843.) 
(Supreme  Court  of  Oklahoma.  Feb.  15, 1921.) 

(SvIUbiu  bp  the  Cwri.) 

I.  Honertead  «=al  18(3)— Oil  ud  lease 
requires  Joint  ooneBt  of  husbaad  aid  wife. 
An  on  and  gas  lease  containing  the  usual 
provisions  of  such  lease,  covering  a  homestead, 


is  such  a  grant  of  the  use  aad  occupancy  of, 
and  interest  In,  the  homestead,  as  requires  the 
joint  consent  of  both  the  husband  and  wife. 

2.  Breliars  «s»56(l)  —  Broker  sffeotlng  lease 
entitled  to  eommlssloM,  thongli  aotnal  agroo- 
meat  aade  with  owner. 

A  broker  employed  to  secure  a  lease  is  en- 
titled to  his  commissions,  if  during  the  con- 
tinuance of  his  agency  he  Is  the  efficient  or 
procuring  caoae  of  the  executif>n  of  the  lease, 
though  the  actual  agreement  for  the  lease  is 
made,  by  the  principal  with  the  owner  of  the 
land;  aiiid  the  broker  will  be  regarded  the  pro- 
cniing  and  efficient  cause,  if  his  efforts  are  the 
foundation  upon  which  the  negotiationB  result- 
ing in  the  ezecntioD  of  the  lease  are  begun. 

Appeal  from  District  Coar^  Payne  Connty ; 
John  P.  Hickam,  Jndge. 

Action  by  Bobert  Shoemakor  against  A.  Lu 
Treese.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Walter  Matliews,  of  Cushlng,  for  lOalntlff 
in  error. 

O.  a  Stmun,  of  Stfllwator,  for  dtfendant 
in  error. 

PITCHFORD,  J.  The  defendant  In  ema 
Insatnted  this  action  bt  the  district  court  of 
Payne  county  against  the  plaintifl  In  wrpr 
seeUng  to  recover  the  snm  of  9320  by  virtue 
of  a  contract  whereby  the  plalntUF  in  «nor 
agreed  to  pay  him  that  sum  for  procuring  an 
oil  and  gad  lease  from  one  J.  W.  Biaa.  The 
parties  hereafter  will  be  referred  to  as  they 
appeared  in  the  trial  coort  The  answer  filed 
by  the  defendant  was  a  general  deniaL 

Tbe  record  discloses  that  a  short  time  prior 
to  the  25th  of  July,  1913,  one  Boucher,  dalm- 
ing  to  be  a  partner  of  tbe  defendant,  Treese, 
employed  tbe  plaintiff  to  aecare  few  die  part- 
nership an  oil  and  gas  lease  upon  a  certain 
160  acres  of  land  in  Payne  coun^,  agreeing 
to  pay  plaintiff  $2  per  acre  for  bis  servloea 
In  tbe  iwemises.  After  this  agreement  wiOi 
Boucher,  the  pfalntlff  consulted  J.  W.  Sims, 
the  owner  of  ttie  land,  and  was  Informed  that 
be  woilld  execute  a  lease  upon  obtain  terms. 
Thereupon  the  plaintiff  reported  to  Boocber 
and  Treese,  and,  the  terms  proposed  by  Sims 
being  satisfactory  to  them,  Treese  and  tbe 
plaintiff  drove  out  to  the  home  of  Sims  for 
the  purpose  of  having  tbe  lease  executed,  but 
were  Informed  by  Sims  that  other  parties  in 
the  meantime  had  been  negotiating  tor  a 
lease  upon  tbe  160  acres,  and  that  he  had 
given  them  an  option.  The  plaintiff  and 
Treese  then  returned  to  town.  On  the 
Wednesday  following,  Sims  Informed  the 
plaintiff  that  the  deal  with  the  other  parties 
had  failed  to  go  through,  and  that  he  was 
ready  to  dose  the  deal  with  him  on  tbe  terms 
proposed  In  their  first  conversation.  Whis  in- 
formation was  conveyed  to  Treese  and  Bouch- 
er. Tbe  plaintifl  and  Treese  then  went  down 
to  the  bank,  where  Sims  was  awaiting  them. 
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After  some  dickering  between  Treese  and 
Sims  the  lease  was  executed  according  to 
terms  originally  proposed.  Flalatifl  was  not 
present  In  the  room  at  the  execution  of  the 
lease,  but  remained  Id  the  bank.  Mr.  Sims 
came  out  of  the  room  with  the  lease  and 
stated  that  he  was  going  down  to  have  his 
wifti  sign  the  same.  The  plaintiff  volunteered 
to  accompany  him,  but  was  informed  that  it 
was  not  necessary.  Mrs.  Sims  signed  the 
lease  and  the  same  was  delivered  to  the  de- 
fendant. 

The  contention  of  the  defendant  is  that  he 
had  never  agreed  to  pay  the  commission  of 
^  per  acre,  and  that  the  plaintiff  was  not 
entitled  to  any  commission  for  the  reason 
that  he  had  not  procured  the  signature -of 
Mrs.  Sims  to  the  lease;  that  the  lease  cov- 
ered the  homestead  of  Sims,  and  the  lease 
would  have  been  of  no  validity  unless  the 
same  had  been  signed  by  the  wife  of  the  les- 
sor, and  that  the  plaintiff  at  no  time  had 
talked  with  the  wife  concerning  the  lease, 
and  that  his  efforts  were  not  the  efficient 
cause  in  securing  the  consent  of  the  wife  to 
the  lease;  that  In  order  to  have  earned  his 
commission  It  was  Incumbent  upon  him  to 
prove  that  his  efforts  were  the  efficient  cause 
in  securing  the  lease  from  Sims,  and,  in  addi- 
tion thereto,  he  was  required  to  establish  that 
he  Sad  procured  the  consent  of  the  wife  to 
the  lease. 

The  Jury  returned  a  verdict  In  favor  of  the 
plahitlff  for  (160. 

The  defendant  further  contends  that  plain- 
tiff did  not  seek  to  recover  on  a  quantnm 
meruit,  and  that  theory  was  not  taken  by 
either  of  the  parties  in  the  trial  of  the  cause, 
and  that  the  verdict  should  have  be^  for 
$320  or  nothing.  From  an  examination  of 
the  record,  we  can  understand  upon  what 
theory  the  verdict  was  returned  for  (160. 
The  plaintiff  was  suing  for  (320,  claiming 
that  was  the  sum  agreed  upon  betweoi  him- 
self and  Boncher. 

It  appears,  however,  that  when  the  defend- 
ant, Treese,  and  the  plaintiff  had  gone  to  the 
bank  to  meet  Sims,  at  the  time  the  lease  was 
executed,  the  defendant  informed  the  plain- 
tiff that  he  would  take  the  lease,  but  that 
he  would  not  agree  to  pay  over  (1  per  acre. 
However,  if  the  verdict  had  been  for  (320, 
there  is  sufficient  evidence  to  sustain  a  ver- 
dict for  that  amount;  if  the  Jury  lightened 
the  burden  of  the  defendant  and  gave  half 
of  the  amonnt  sued  for,  the  defendant  should 
not  be  heard  to  complain  when  the  evidence 
was  sufficient  to  sustain  a  verdict  for  (320. 

The  plaintiff,  answering  the  contention  of 
the  defendant,  as  to  the  signature  of  Mrs. 
Sims,  assumes  the  position  that,  the  title  to 
the  leased  premises  being  in  the  husband,  the 
wife  had  no  vested  interest  in  the  property 
during  the  lifetime  of  the  husband,  and  that 
the  law  forbidding  the  husband  to  sell  or 
mortgage  the  homestead  without  the  consent 
of  the  wife  does  not  prevent  the  husband  giv- 


ing a  valid  oil  lease  without  the  wife  Joining 
therein.  To  this  proposition  we  cannot  agree. 

Section  1143,  Bev.  L.  1910.  provides  as 
follows: 

"No  deed,  mortgage'  or  other  conveyance  re- 
lating to  real  estate  or  an^  interest  tlieieiD, 
other  than  for  a  lease  for  s  period  not  to  ex- 
ceed one  year,  shall  be  valid  until  reduced  to 
writing  and  BUbscribed  by  the  grantors;  and  . 
no  deed,  mortgage  or  cootract  relating  to  the 
bomeatead  exempt  by  law,  except  a  lease  for  a 
period  not  exceeding  one  year,  shall  be  valid 
unless  in  writing  and  snbeciibed  by  boUi  bus- 
band  and  wife,  where  boUi  are  living  and  not 
divorced  or  legally  separated,  except  to  the 
extent  hereinafter  provided." 

II]  In  Carter  Oil  Co.  v.  Popp  et  ux.,  174 
Pac.  747,  It  was  said; 

"An  oil  and  gas  lease  covering  a  homestead 
which  grants  the  right  to  enter  upon  the  same  ^ 
and  operate  for  oil  and  gas,  together  with  the 
right  to  lay  pipe  lines,  telephone  and  tele- 
graph lines,  and  erect  power  houses,  stations, 
fixtures  necessary  for  the  production  of  (dl 
and  gas,  is  SQch  a  grant  of  the  use  and  occu- 
pancy of  the  homestead  as  requires  the  Ji^t 
consent  of  both  the  husband  and  wife." 

To  the  same  effect,  see  Blch  r.  Doneghey 
et  al.,  177  Pac.  86,  3  A.  L.  K.  352. 

[2]  The  decisive  question,  however,  for  us 
to  consider,  and  the  one  principally  discussed 
and  relied  upon  by  the  appellant,  is  that  the 
efforts  of  the  plaintiff  were  not  the  efficient 
cause  leading  up  to  the  execution  of  the  lease. 
There  is  no  dental  on  the  part  of  the  defend- 
ant that  the  plaintiff  was  instructed  to  secure 
this  lease.  While  it  Is  true  that  the  conver- 
sation in  the  first  instance  was  with  Boucher, 
and  not  with  the  defendant,  Treese,  plaintiff 
testified  that  the  agreement  with  Boudier  was 
approved  by  Treese.  The  fdct  is  undisputed 
that  Sims  and  the  defendant  were  brought  to- 
gether by  the  efforts  of  the  plaintiff;  the 
lease  was  executed  by  Sims  and  wife  upon 
the  terms  as  reported  by  the  plaintiff  to  the 
defendant ;  and,  under  this  showing,  plaintiff 
was  clearly  entitled  to  hla  commission. 

The  rule  Is  well  stated  in  Goldsmith  v. 
Goxe,  80  S.  C.  341,  61  S.  E.  555.  as  foUows^ 

"But  the  rule  of  reason,  which  seems  to 
be  supported  by  practically  all  the  authorities 
on  the  subject.  Is  that  the  broker  is  entiUed 
to  his  commissionB,  if  during  the  eontinnance 
of  his  agency  he  is  tiie  efficient  or  procuring 
cause  of  the  sale,  though  the  actual  agreement 
for  the  sale  is  made  by  tiie  owner  without  the 
aid  of  the  broker;  'and  the  broker  will  he  re- 
garded the  procQiing  cause  if  his  Intervention 
is  the  foundation  upon  which  the  negotiation 
resulting  in  the  sale  is  begun." 

In  Yarborough  v.  BIchardson,  38  OkL  11, 
131  Pac.  680,  the  court  said: 

"If,  after  the  tract  of  land  or  realty  is  placed 
in  the  agent's  hand  for  sale,  a  sale  is  brought 
about  by  his  exertions,  he  will  be  entitled  to 
his  commission;  or  if  the  agent  iutroducea  or 
discloses  the  name  of  the  purchaser  to  the  yen- 
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dor  tor  mcli  purpose,  and  thronglt  Bach  intro- 
doctfoQ  or  disclosure  negotiatioDB  for  the  sale 
of  the  property  are  begun  and  then  effected 
by  the  veador,  the  agent  Is  entitled  to  his  com- 
mission." 

To  the  same  effect,  see  Blcboff  r.  Russell, 
46  Okl.  612, 149  Pac.  146;  Roberts  t.  Mark- 
bun  et  al.,  26  Okl.  387,  109  Pac.  127. 

The  defendant  Insists  tbat  tbe  court  com- 
mitted error  In  its  Instmctions  to  the  Jnrr, 
ud  In  refusing  to  give  InstmctUnis  requested 
by  tiie  defendant  We  fasTe  carefully  ex- 
amined the  lustra  ctlons  given  by  the  court, 
ag  well  as  those  refused,  and  are  of  the  opln- 
ixm  that  the  court  correctly  Instmcted  the 
Jury  and  was  not  In  error  in  refusing  to  give 
the  iBstractlons  requested  by  defendant 

We  conclude  that  the  Judgment  of  the  trial 
oonrt  should  be  affirmed;  and  It  is  so  or- 
dered. 

HARRISON,  G.  and  JOnXSO:^,  NICH- 
OLSON, and  ELTING,  JJ.,  concur. 


NATIONAL  BANK  OF  HASTINGS  v.  OKLA. 
HOMA  STATE  BANK.   (No.  9885.) 

(Supreme  Court  of  Oklahoma.  Feb.  15,  1921.) 

(BtUahut  &y  the  Court.} 

1.  Appeal  aid  error  ^1050(1)  —  No  com- 
plalat  te  adnlsslea  of  evidence  where  like 
•iddeaee  admitted  wttbeut  ehjectlon. 

A  party  cannot  complain  of  the  admission 
of  evidence  over  his  objection  to  a  ain^e  ques- 
tion where  he  permits  like  evidence  of  another 
wtaiesB  to  be  admitted  without  objection. 

2.  Appeal  and  error  ^273(6)  —  Exosptlen 
te  Instructions  as  a  whole  as  te  eaoh  anil  ev- 
ery paragraph  too  general. 

An  exception  to  written  instructiona  taken 
in  the  following  form:  "Plaintiff  objects  and 
excepts  to  the  court  giving  the  instructions  as 
■  whole  and  to  each  and  every  paragraph,  sen- 
tence, and  statement  at  the  time,"  is  too  gen- 
eral and  not  sufficient  under  section  G003,  Re- 
vised Laws  1910,  to  bring  before  this  court 
for  review  «tny  particular  instruction. 

3.  Appeal  and  error  «=:»I078{4)— Error  ia  re- 
fusing lastmotlons  waived  by  failure  to  argue. 

Error  In  refuaiag  Instructions  excepted  to 
and  assigned  as  error,  but  which  alleged  errors 
are  not  argued  In  the  brief  of  complaining  par- 
ty, will  be  regarded  as  waived  and  not  to  be 
considered  by  this  court 

Appeal  from  County  Court,  Jefleraon  Coun- 
ty; E.  L.  DiUard.  Judge. 

Action  by  the  National  Bank  of  Hae tings 
against  the  Oklahoma  State  Bank.  A  Judg- 
ment for  defendont  before  a  Justice  of  the 
peace  was  affirmed  on  appeal  to  the  county 
court,  and  plaintiff  appeals.  Affirmed. 


X  W.  Brooks,  of  Walten^  for  plnlntlff 

in  mw. 

Oreen  ft  Pniet  of  Wanrlka,  for  d^mdant 
In  error. 

McNeill,  X  This  action  originated  tn 
the  Justice  of  peace  ooori;  between  the  two 
banks,  over  clearing  certain  checks;  the  total 
amount  In  dispute  was  fSS.  The  defmdant, 
Oklahoma  State  Bank,  admitted  liability  in 
the  amount  of  f  10  and  tendered  the  same  to 
plaintiff  b^ore  the  oonunencement  of  the 
action,  and  tttereaftw  tendered  that  amount 
into  court,  leaving  the  amount  In  diqtute  only 
f26. 

B^m  a  Judgment  in  &vor  of  defendant  In 
the  Justice  court,  an  appeal  was  taken  to  the 
county  oonrt,  and  the  defendant  again  pre- 
vailed, and  from  said  judgment  the  plaintiff 
haa  appealed  to  this  court 

[1]  The  first  error  complained  of  is  fibe 
trial  court  erred  in  admitting  evidoice  over 
the  objection  ot  plaintiff  in  error  telling 
to  prove  the  customary  usage  of  banks  In 
Jefferson  county  to  treat  and  regard  each 
day's  clearances  as  a  final  settlement  be- 
tween the  banks  when  the  books  of  each  bank 
balanced.  Plaintiff  In  error  contends  ths 
evidence  objected  to  appears  In  case-made 
«i  pages  89  to  90^  but  does  not  set  out  the 
record  in  his  brief,  as  required  by  flie  rules 
of  this  court  An  examination  of  the  record 
disclosed  an  objection  was  interposed  to  the 
question  asked  ooncemlng  what  the  custom 
was,  which  objection  was  overruled  and  an 
exception  taken  to  the  roUng  of  the  court 
The  recOTd  disdoees,  however,  Perry  Wade, 
a  witness,  testified  what  this  custom  was* 
and  this  testimoDy  was  admitted  without  ob- 
jections. If  this  evidence  was  inadmissible, 
the  plaintiff  in  error  cannot  now  complain  in 
view  of  die  mle  annonnced  by  this  oonrt  In 
the  case  of  Whitehead  Goal  Wnlng  Co.  v. 
Schneider,  7S  Okl.  175, 18S  Pac.  49,  where  this 
court  stated  as  f <^dwb  : 

"A  party  cannot  complain  of  the  admission  of 
evidence  over  his  objection  to  a  single  question, 
where  be  permits  like  evidence  of  other  wit- 
nesses to  be  admitted  withoat  objection." 

[2]  It  Is  next  contended  that  the  court  erred 
In  giving  certain  tustmctlons  to  the  Juiy- 
Section  BOO^  R.  L.  1910,  provides  if  the  par- 
ties desire  to  have  the  instmctions  reviewed 
on  appeal,  It  is  necessary  to  except  to  said 
instructions.  The  only  exceptions  saved  to 
the  instructlMi  was  as  follows: 

"The  pUintiff  objects  and  excepts  to  the 
court  glidng  instructions  as  a  wlude  and  to  each 
and  every  paragraph,  sentence,  and  statement 

at  the  time." 

This  exception  Is  too  general  and  Is  not  a 
compUauce  with  the  requirements  of  the 
statute.  This  statute  has  been  construed  In 
a  number  of  cases,  and  tt  has  been  the  nnl- 
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form  faoldlng  of  this  court  tbat  such  an  ex- 
ception Is  too  general  and  does  not  bring  to 
this  court  anything  for  review.  Duncan  Cot- 
ton OU  Co.  T.  Cos,  41  Okl.  633,  139  Pac.  270; 
Blsmingw  t.  Beman,  32  (Md.  818,  124  Pac. 
289 ;  Denson  r.  Fowler,  SO  OkL  670,  166  Pac. 
1184;  Weleetka  Light  &  Water  Co.  t.  Noi^ 
throp,  42  Okl.  661, 140  Pae  1140;  Alva  Roller 
Uflls  V.  Slmmrais,  185  Pac.  76. 

[3]  It  Is  next  contended  that  the  court  er- 
red In  refusing  to  give  instructions  No.  1 
and  Mo.  2  requested  by  the  i^alntlfr  in  error. 
These  two  Instructions  are  copied  In  the 
but  not  argued.  It  Is  not  eroi  asserted 
that  the  instructions  were  not  covered  by 
tiie  Instructlous  given  by  the  court  This 
court  In  the  case  at  BartlesvUle  Zinc  Co.  v. 
James,  166  Pac.  10S4,  stated  as  follows: 

*^rror  in  refasing  instractionB,  excepted  to 
and  aBsigned  as  error,  bat  which  alleged  errors 
are  not  argued  in  brief  of  complaining  party, 
win  be  regarded  as  waived,  and  vUl  not  be  «on- 
■Uered  by  this  court." 

These  being  the  only  errors  relied  upon,  it 
was  not  error  to  overrule  a  motion  for  new 
trlaL  Hie  Judgment  the  trial  court  is  af- 
firmed. 

HARRISON,  O.  and  FTFOHFOBD, 
KIOHOLSON,  and  BI/ITINO,  JJ.,  concur. 


CHICKA8HA  OAS  A  ELECTRIC  CO.  v. 
LINN.   (No.  9919.) 

(Snprene  Court  of  Oklahoma.  Feb.  15,  1021.) 

(Byliahua  by  the  Court.) 

1.  Laadlord  aad  tsnaat  <8»323,  S30(f)  —  Evl- 
isaes  Insufflofent  to'  show  relatloa  ef  land- 
WH  aad  tenant  as  to  growing  orop;  land- 
owner held  entitled  to  maJatain  action  in  own 
iiane  for  damages  to  orop  by  third  persons. 

In  an  action  bj  the  landowner  for  dasnages 
to  growing  crops,  where  the  landowner  testi- 
fies tliat  a  third  party  planted  aod  cultivated 
the  crop  and  was  to  harvest  the  same,  bat  the 
landowner  famished  the  teams,  seed,  and  ma- 
cUnery,  and  liad  general  snpervislon  and  eon- 
Irol  over  the  erop,  and  tbat  the  third  party 
was  to  receive  one-half  of  the  proceeds  of  the 
crop  when  sold,  and  said  testimony  is  not  con- 
tradicted, held,  the  evidence  wsa  inBuffideat  to 
create  the  relation  of  landlord  and  tenant  be- 
tween the  landowner  and  the  third  party.  Held, 
farther,  tl^e  landowner  could  maintain  an  action 
for  damages  to  ihe  whole  of  the  crop  In  bis  own 
nanlc, 

2.  PIsadIng  ^s34(3)  —  Dsnarrsr  ovarmled 
whers  allegations  construed  favorably  ts 
pleader  sets  up  oause  of  aotioa. 

It  is  not  error  to  overrule  a  demurrer  where 
the  allegations  of  the  petition  conatmed  most 
favorably  to  ths  {deader  sets  np  a  cause  of 
action. 


3.  Trial  «»(39(I)  —  Demurrer  to  evidence 
properly  overruled  where  evldsnoe  with  all  la- 
fersBosi  supports  verdict. 

When  the  evidence  with  all  the  infereocea 
tbat  can  be  properly  drawn  from  It  is  suffi- 
cient to  support  a  verdict  of  the  jary,  It  Is  not 
error  to  overrule  a  demurrer  thereto. 

Appeal  from  District  Court,  Grady  Coun- 
ty; Cham  Jones,  Judge. 

Action  by  U  0.  Llnn  and  another  against 
the  Chlckasha  Gas  St  Electric  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. On  the  death  of  plaintiff  named  the 
cause  was  revived  in  the  name  of  Conn  lAnn, 
executor.  Affirmed. 

Bond,  Melton  8t  Mdton,  of  Chlckaaha,  fbr 
plaintiff  In  error. 

Harry  Hammerly,  of  Cblckasba,  and  F. 
G.  Kiddle,  of  Tulsa,  for  defeqdant  in  error. 

McNeill,  J.  This  action  was  commenced 
in  the  district  court  of  Grady  county  by  L. 
C  Linn  against  the  Otalckasha  Gas  &  Elec- 
tric Company  to  recover  damages  caused  by 
the  company  maintaining  a  dam  across  the 
Washita  river  which  obstructed  the  nattiral 
flow  of  the  river,  causing  the  same  to  over^ 
flow  and  damage  growing  crops  of  - plaintiff 
upon  bis  land.  The  Jury  returned  a  verdict 
in  favor  of  plalntlfl!  In  the  sum  of  f2S0. 
Vrom  said  Judgment  the  defOiduit  has  ap* 
pealed.  Since  the  appeal  here  L.  C.  Linn 
died,  and  the  cause  has  been  revived  in  the 
name  of  Conn  Llnp,  executor  nt  the  said  es- 
tate. 

During  the  trial  of  the  case  It  developed 
that  a  negro  by  the  name  of  Bass  had  plant- 
ed the  crop  which  consisted  of  potatoes  ftnd 
cotton,  and  regarding  the  ownership  of  the 
crop  Mr.  Llnn  testified  that  he  bad  famished 
the  teams  and  need,  and  gave  the  fallowing 
addltlmal  testimony: 

"Q.  The  potatoes  and  cotton,  was  the  crop 
yours,  after  it  waa  gathered?  A.  Yes;  I  con- 
trolled the  crop  and  everythiDg. 

"Q.  Too  were  to  give  him,  then,  half  of  the 
proceeds,  when  it  was  gathered?  A  Tes,  sir." 

Ui>on  cross-examlnatiMi  he  answered  as 
follows: 

"He  waa  to  harvest  the  erop  and  give  yon 
half  of  It?  A  Yes,  air;  harvest  it  for  me  and 
I  gave  hfm  half  of  it.  Yon  can  have  it  either 
way  you  wish." 

At  the  close  of  plalnttfTs  testlnumy  the  de- 
fendant demurred  to  plalntUTs  evidence, 
whldi  was  overruled,  and  attorney  for  plain- 
tiff announced  they  did  not  know  whether  it 
was  necessary  to  make  Bass  a  party  plaintiff, 
but  they  asked  permlsrton  to  make  him  a 
party  plaintiff,  and  defoidant  objected,  but 
the  court  permitted  Bus  to  be  made  a  party 
plaintiff,  and  defendant  objected,  contending 
that  Bass  liad  an  interest  in  the  property, 
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bat  bis  cause  of  actloii  waa  barred  the 
■tatnte  of  UmitaCloiu. 

[1]  Tbe  court  Instructed  the  jnty  upon  tiie 
thecwy  that  h.  0.  Una  owned  the  property. 
Tbe  Jury's  verdict  waa  In  favor  of  L.  0.  linn, 
and  the  judgment  of  the  court  was  In  Ua  fft- 
Tor,  While  Bass'  name  appears  as  plaintiff 
In  part  of  the  proceedings,  no  Judgment  was 
eDtered  In  his  favor.  The  plaintiff  In  error 
first  dlacuBsea  the  auestlon  that  the  evidence 
was  eonclaslve  that  Bass  was  the  owner  ct 
half  Interest  In  the  crop,  and  that  I4nn  could 
only  recover  damages  for  his  half  interest 
In  tbe  property;  second,  that  Bass*  dalm  for 
damages  was  barred  tbe  statute  of  Uml- 
tations.  Tbe  plaintiff  In  error  contends  un- 
6er  this  evidence  the  relation  of  landlord  and 
tenant  existed,  and  that  Bass  was  tbe  owner 
of  half  of  the  crop.  The  defaidant  in  error 
ocmterids  this  evidence  does  not  disclose  that 
Bass  bad  any  title  to  the  crop,  but  was  sim- 
ply a  share  cropper  or  a  servant,  and  as  such 
owned  no  part  of  tbe  crop,  but  was  to  re- 
ceive as  wages  a  certain  part  of  the  proceeds 
from  tbe  crop.  The  first  question  for  con- 
sideration Is  whether  this  evidence  disclosed 
Baas  was  the  owner  of  tme-half  Interest  In 
the  property.  In  determlolug  this  question 
it  Is  necessary  to  determine  whether  the  re- 
lation of  tbe  parties  was  such  as  to  create 
the  relation  of  landlord  and  tenant  or  slmi^ 
that  of  servant.  Tbe  rule  announced  in  de- 
termining this  Question  Is  stated  as  follows 
In  24  Cyc  1470: 

"If  8  contract,  however,  does  not  amount  to 
a  lease,  bot  is  instead  a  contract  for  hiring,  tbe 
occupier  to  carry  on  the  farm,  the  owner  to 
pay  him  a  certain  percentage  of  tbe  products 
as  compensation,  then  the  occupier  is  not  own- 
er pro  hae  vice,  but  Is  the  servant  of  tbe  owner, 
•ntitied  to  receive  the  agreed  percentage  of  the 
products  as  eoinpensation,  while  the  titie  to  the 
products  remains  in  the  owner  of  the  farm." 

12  C^c.  980,  states  as  follows: 

"A  cropper's  contract  pvea  the  cropper  no 
legal  poHsesslon  ot  the  premises  further  than 
as  an  employee;  the  legal  possession  is  in  tbe 
employer,  who  alone  can  maintain  trespass." 

8  B.  C.  U  373  and  374,  states  as  follows: 

"But  the  rule  seems  to  be,  that,  where  the 
landlord  furnishes  tbe  land  and  sopplies,  and 
other  thinsfl  of  that  sort,  and  keeps  general  su- 
pervision over  tbe  farm,  and  agrees  to  pay  a 
certabi  portion  of  tbe  crop  to  the  laborer  for 
Us  work,  the  laborer  la  then  a  cropper.  A 
cropper,  then,  is  a  laborer  who  Is  paid  for  his 
labor  with  a  share  ot  the  Crop,  which  be  helps 
to  harvest.  He  is  not  a  tenant,  since  be  has 
no  estate  in  tbe  land,  nor  in  tbe  crop  till  the 
landlord  assigns  him  bis  share.  He  la  as  much 
a  servant  as  if  his  wages  were  fixed  and  paya- 
ble in  money." 

This  same  rule  is  announced  In  the  case  of 
Gray  v.  Boblnson,  4  Aria.  24,  S3  Pac.  712; 
HcCormlck  v.  Skllcs,  163  Pa.  690,  30  Atl. 
196;  McKeeby  r.  Webster.  170  Pa.  624,  82 


AtL  1096;  Uoore  v.  Linn,  19  OU.  279,  91  Pac 
910;  First  National  Bank  of  Bristow  v.  Ros- 
ers.  24  OU.  87S,  108  Pa&  682.  Tbe  evidence 
was  insuffidoit  to  create  tbe  relaticm  oC 
landlord  and  tenant  between  the  landowner 
and  the  tiilrd  party. 

In  Uie  ease  of  Oklahoma  C^tr     Boke,  TO 
Okl.  211. 182  Pac.  692,  this  Identical  questton 
was  presented  to  this  court,  and  In  tiiat  case 
it  was  held  die  evidence  was  insoffldent  to 
dlsdose  that  tbe  witness  was  a  J<dat  owner 
In  the  crop.   The  only  evidence  Introduced 
in  the  case  at  bar  wu  that  ot  the  plaindfT 
who  testified  that  be  furnished  the  team  and 
seed  .and  had  «mtrol  of  tbe  crop,  and  that 
the  crop  was  bis,  altbongh  he  was  to  give 
Bass  one-half  of  the  proceed      tbe  crop 
when  it  was  gathered,  and  alter  tbe  ezpaues 
of  the  trial'  were  paid  would  pay  Basa  ooe- 
iialf  of  the  net  proceeds  obtained  for  the 
damages  to  the  crop.   The  evidence  was  In- 
sufficient to  prove  Bass  the  owner  of  any 
part  of  tbe  crops.   The  fact  that  the  action 
must  be  prosecuted  by  the  real  party  In  In- 
terest, and  by  Joint  owners  Is  discussed  In 
the  recent  case  of  Black  v.  Donelson,  79  OkL 
— ,  103  Pac.  424. 

[2]  It  Is  next  contended  that  the  court 
erred  In  overruling  the  defendant's  special 
demurrer  to  tbe  fourth  count  of  plalntUTs 
petition  on  the  theory  that  the  petition  did 
not  allege  the  proper  measure  of  damages. 
The  petition  did  allege  a  cause  of  action  for 
damages  to  the  crop  of  plaintiff  and  alleged 
the  damages  to  the  crop  were  $700.  This  was 
sufficient  allegation  as  against  a  demurrer, 
and  it  was  not  error  to  overrule  the  same,  as 
It  has  been  the  uniform  holding  of  this  court 
that  It  is  not  error  to  overrule  the  demurrer 
where  the  allegations  of  the  petition  ctm- 
strued  most  favorably  to  the  petitioner  set  up 
a  cause  of  action.  The  petition  In  this  case 
stated  a  cause  of  action,  and  it  was  not  er- 
ror to  overrule  the  demurrer. 

[3]  It  is  next  contended  that  tbe  court 
erred  In  overruling  tbe  demurrer  of  the  de- 
fendant to  plaintiff's  evidence.  The  evldenos 
is  quite  long  and  conflicting  and  unnecessary 
to  discuss  the  same  except  we  have  exam- 
ined the  record  and  think  the  evidence  suf- 
ficient to  Justify  tbe  court  to  submit  the  case 
to  tbe  jury.  Ttie  uniform  holding  of  this 
court  upon  this  qnestttm  may  be  stated  as 
follows: 

**Wfaen  the  evidence  with  alt  tbe  Inferenoes 
that  can  be  properly  drawn  from  it  Is  sufficient 
to  support  a  verdict  of  tbe  juiy^  it  Is  not  errw 

to  overrule  a  demurrer  thereto." 

Tbe  evidence  when  measured  by  this  rule 
was  suffidebt  to  Justify  the  court  in  sub- 
mitting the  case  to  the  Jury. 

For  tbe  reasons  stated,  the  judgment  of 
the  trial  court  Is  affirmed. 

HARRISON,  C.  J.,  and  PITGHFOBI^ 
NICHOLSON,  and  BI/FINO,  JJ.,  eoncur. 
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SINCLAIR  V.  STRINGER.   (No.  9917.) 
(Soi^Mm*  Court  of  Oklahoma.   Teb.  8,  192X.) 

(BfOabm*  by  the  Owri.) 

1.  ExMvtors  aid  aARiatotratora  «»22<(2)— 
naa  of  paynnat  far  aarvloaa  m  afllrMatlva 
Maaaa. 

In  an  action  agafaiit  an  adminlatrator  for 
the  rAcoreiy  of  monej  for  personal  aarricea 
randared  tha  decadent,  the  plea  of  payment  is 
an  affiTmatire  defense,  and  liie  burden  of  estab- 
Bshinc  the  aama  ia  Oipon  the  defendant 

2.  Appeal  aad  arror  «a»l063(7)-^tBilaaloa  of 
wMaaaa,  later  axdaiMi  aot  ravatalbla  arr*r. 

Baeord  examined,  and  held  that,  In  the  atata 
aC  tha  plaadincB  and  in  view  of  the  theory  upon 
wUdi  tka  caoaa  waa  triad  below,  the  plaintiff 
was  not  an  Incompetent  witness  under  that  part 
of  section  S049,  Bev.  Laws  1910,  which  pro- 
rides:  "No  party  to  a  dril  action  shall  be  al- 
lowed to  testify  in  his  own  behalf,  in  respect 
to  any  transaction  or  commonlcation  had  per- 
sonally by  snch  party  with  a  deceased  person, 
when  the  adTerse  party  la  the  executor,  admin- 
iatrator,  heir  at  law,  next  of  Un,  surriTbic 
partner  or  aaaiinae  at  anch  decaaaed  peraan. 
where  anch  par^  has  acqnired  title  to  the  caiiaa 
of  action  imme^taly  from  sadi  deceased  por- 
son." 

3.  Witnesses  ^159(9) —TaaMaiaay  as  to 
aarvloea  raadarad  does  aot  lavohra  traasaoUaa 
ar  aaammleatloR  with  daeaaaML 

In  each  an  action  testimony  by  the  plain- 
tiff that  she  worked  In  the  home  of  the  de- 
ceaaed  as  a  practical  nurse  when  the  Istter 
was  at  home  and  could  not  have  been  ignorant 
of  such  serrices.  testimony  as  to  the  duration 
of  sQcb  serrices,  the  reasonable  value  thereof, 
and  that  she  had  not  been  paid,  is  not  testi- 
mony in  respect  to  a  transaction  or  commimi- 
cation  had  by  her  with  a  deceased  person  with- 
in section  5049,  Eer.  Laws  1910. 

4.  Exaoators  and  admlaiatratara  «a»22l(0)— 
Evidaaea  held  to  sappert  vaNlol  far  plalatlff 
la  aetloR  for  aarvloea. 

Record  examined,  and  held,  that  the  rerdlet 
of  the  Jury  and  the  ^odiment  rendered  thereon 
by  the  trial  court  are  reaaonaUy  supported  by 
tha  eridenca. 

ft.  Errvra  baM  InnilMa. 

Of  tha  remaining  errors  complained  of  It 
ia  sufficient  to  say  that  we  have  earefidly  ex- 
unined  the  record  and  find  them  to  be  without 
merit  or  that  they  are  harmless  under  section 
8005,  B.  L.  1910,  which  provides:  "No  judg- 
ment shall  be  set  aside  or  new  trial  granted  by 
any  appellate  court  of  this  state  in  any  case, 
drfl  or  criminal  on  the  ground  of  ndadireetion 
of  tha  jury  or  the  impr<q>er  admlaaion  or  re- 
jection of  avidenca,  or  as  to  error  in  uy  mat- 
tar  of  pleading  or  procedure,  unless,  in  the 
opinion  of  the  court  to  which  application  is 
made,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of 
has  probably  resulted  in  a  miscarriage  of  jus- 
tice, or  constitutes  a  substantial  violation  of 
a  conatitntional  or  statutory  rij^t.** 
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Ai^ieal  from  District  Court,  Tulsa  Oonoty; 
H.  L.  Standeven,  Trial  Judge. 

Action  by  Martha  J.  Stringer  against  BJarl 
W.  Sinclair,  administrator  of  the  estate  of 
Fred  D.  Z^gler,  deceased.  Jndgment  for 
plaintlCt,  and  def^dant  appeals.  Affirmed. 

3no.  Y.  Muny.  of  Tulsa,  for  plaintiff  In 
error. 

C.  H.  Bosecstein  and  D.  F.  Gore,  both  of 
Tulsa,  for  d^eudant  la  error. 

PER  CURIAM.  Thia  was  an  action  com- 
menced by  the  defendant  in  error,  plaintiff 
below,  against  the  jdalntlff  in  error,  defend- 
ant below,  tor  the  recoTery  ot  money  alleged 
to  be  doe  the  plaintlfl  tor  aerrlces  reared 
as  a  practical  nnrae  to  the  family  of  Fred  G. 
Zdgler,  under  a  ctmtract  either  espreea  or 
Implied  entered  into  with  Mr.  Zeigler  dnrlng 
hl9  llf6tim&  Upon  trial  to  ft  jury  there  was 
a  Terdlct  foe  the  plaintlfl  fbr  the  amount 
prayed  for,  vpcn  whUSi  jD^ment  waa  duly  g 
altered,  to  rererae  which  tlila  proceeding  In' 
error  was  commenced. 

Originally  the  plaintiUTs  petitl(m.  contained 
two  canses  of  action,  both  involving  the 
same  services.  The  first  cause  of  action  was 
baaed  upon  an  express  contract,  and  the 
secttid  waa  based  upon  a  guanttim  meruit 
Ab  the  trial  court  siutalned  a  demurrer  to 
the  evidence  otterei  for  the  purpose  of  es- 
tabUsblng  the  first  cause  of  action,  and  re- 
quired the  plaintiff  to  so  to  the  Jury  ob  the 
second  cause  of  action  thia  la  the  only  [Aase 
of  the  case  that  It  will*  be  necessary  to  notice 
In  detaU 

The  answer  of  the  defradant  at  the  time 
the  came  was  called  for  trial  admitted  that 
the  plaintlfl  acccnnpanted  the  family  of  Mr. 
Z^gler  on  their  TOcation  in  the  summer  of 
1916  In  the  capacity  of  a  practical  narge, 
and  that  she  rendered  certain  serrices  to  his 
Invalid  wife  and  child,  and  further  alleged 
that  snch  snrlces  were  rendered  In  pursu- 
ance of  certain  nnderstanding  and  agreement 
between  Mr.  Zeigler  and  the  plaintiff  the 
terms  of  which  were  fully  carried  oat,  with 
the  result  that  said  plaintiff  has  been  fully 
paid  for  all  services  rendered  and  performed 
under  said  agreement,  wherefore  said  estate 
of  said  r.  G.  Zeigler  1b  not  indited  to  said 
plaintiff  on  either  of  said  canseo  of  action 
in  any  sum  whatsoever. 

Without  any  reply  being  filed,  the  cause 
went  to  trial  on  the  Issues  Joined  by  the 
foregoing  pleadings.  Thereupon  the  plaintiff 
waa  called  as  a  witness  In  her  own  behalf. 
After  testifying  in  a  general  way  that  she 
waa  a  practical  nurse,  and  that  during  the 
summer  of  1916  she  accompanied  Mr.  Z^gler 
and  his  family  on  their  summer  vacation  In 
the  capacity  of  practical  nurse,  the  length  of 
service,  the  reasonable  value  thereof,  etc, 
the  following  questions  were  oAed: 
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•*Q.  Wtr  M  jomso  wta  acm?  A.  I  w«nt 
u  ■  aunt  for  Mrs.  Zeigler. 

"Q.  At  whose  request?   A.  Mr.  Zeigler. 

IAt.  Vmry:  I  object  to  that  if  the  conrt 
fleas*,  and  omtb  Co  stiik*  it  out.  lb*.  Zef^er 
ii  dead." 

Tbe  contention  on  ads  poiat  Is  that  the 
wttnesa  wms  incompetent  to  testify  nnder 
tbat  part  of  aeetlon  6(M8.  B.  L.  1910,  wUlA 
pvorldes  u  follows: 

"No  party  to  a  drtl  action  shall  be  aDowed  to 
testify  in  his  own  belu^f.  in  respect  to  any 
transaction  or  commtmicatjon  had  personally 
by  SDch  psrty  with  a  deceased  person,  when  tb« 
■drersc  par^  la  tbe  ezecntor,  administrator, 
h^  at  law,  next  of  kin,  mnrivinf  partner  or 
assignee  of  sneh  deceased  peraon,  where  snck 
party  has  acqoired  title  to  tlie  caoac  of  action 
immediately  trom  each  deceased  person." 

Tbe  court  overruled  tbe  objection  to  this 
testimony — 

"for  the  reason  that  the  defendant  in  Ua  an- 
swer alleges  that  the  plaintiff  accompanied  ths 
family  of  tbe  deceased  in  the  sonuner  of  1916 
and  rendered  certain  assistance  onto  the  in- 
valid wife  and  child  of  the  deceased,  and  that 
the  same  was  in  parauance  of  tbe  understand- 
ing' and  acraement  between  the  parties  of 
said  Zei^w,  deceased.  She  msy  answer." 

It,  t]  We  ace  unable  to  say  Uiat  this  action 
of  tlie  court  mts  enoneotis.  In  tbe  first  place, 
nder  the  state  of  tbe  ifleadlngB  at  tlie  time 
tills  objection  was  made  there  was  bat  one 
issue  of  fact  Joined  by  the  petition  and  the 
answer.  As  we  understand  the  pleadings, 
the  plaintur  alleged  that  she  rendered  the 
sBrrlcss  at  the  Instance  and  reonsst  of  Mr. 
za^itr,  and  that  die  had  not  been  paid  ttiere- 
for.  The  answer,  while  admitting  the  serv- 
ices, allesed  that  the  plaintitt  had  been 
paid  In  fnll  in  the  manner  set  ont  In  the 
answer.  As  the  plea  of  payment  Is  an  af- 
flrmative  defense^  the  burden  of  proof  was 
upon  the  deftndant  to  ahow  that  the  serrtees 
had  been  paid  for.  Bvt;  vlewinff  the  case  as 
It  was  really  tried  h^w,  it  Is  clear  that  the 
anbseqnent  action  of  tbe  court  requiring  tbe 
plaintiff  to  go  to  the  Jnry  aa  her  second 
cause  of  action  resulted  in  casting  the  bnrden 
of  proof  open  ber  of  establishlog  bcr  case  on 
the  qnantnm  meruit  chuge^  In  these  dr- 
camstances  the  defendant  cannot  complain 
of  the  admission  of  the  testimony  tending  to 
establish  an  express  contract  for  the  reason 
Out  later  in  the  trial  of  the  canse  this  evi- 
dence was  excluded  from  the  consideration  of 
the  Jury  by  the  trial  court  snstalning  a  de- 
murrer to  the  evidence  offered  for  the  pur- 
pose of  establishing  the  first  canse  at  action 
set  np  1^  the  plaintiff  and  instrncting  the 
Jury  that  the  plaintiff  was  only  entitled  to  a 
i^antnm  meruit  The  situation  then  und^ 
Yrtilch  the  case  was  submitted  to  the  Jury 
was  as  follows: 

[I]  In  order  for  the  Jury  to  find  in  favor 
at  the  plaintiff  upon  an  implied  contract,  It 


was  necessary  only  to  show  hr  ■  prqionder- 
ance  of  tbe  evidcBce  tbat  the  ptalntW  entered 
tbe  enqdojment  of  Ur.  Zeigter  daring  Mm 
lifetime  and  with  Us  knowledge  and  consent, 
that  ahe  xendered  the  serTlcsa  tffcged.  Aoir 
the  reaaoa^le  nine  ttMteoC;  and  that  abe 
ted  not  ben  paid.  Aa  ahp  did  tUte  tD  tlse 
satisfaction  of  the  Jury,  the  plaintiff  fnHy 
sustained  tbe  bwden  cast  vpaa  her  nder 
lUs  Ihsuiy.  And  peruiltttng  this  tssHiiwiy 
to  go  to  tbe  Jmy  in  flw  divomstaiieeB  atatod 
did  not  in  any  reject  constltnte  a  ^latbm 
of  section  SOtt,  supra.  Voggette  t.  OttEther 
etaU8S8.G.308.I2&B.  910:  Ah  Bow  t. 
Porth  et  aL.  IS  WadL  m  48  n&  «>»;  Bel- 
den  Boott  Bz^,  06  WIsl  435,  9T  M.  W. 
3S& 

B^doi  V.  Scott,  Baft,  sopta,  was  an  aedoB 
against  an  executor  to  recover  for  work  and 
labor  in  keeping  tiie  iooks  of  the  deceased 
for  a  period  of  years  prior  to  the  death  oC 
the  decedent  Plaintiff  offered  to  testify  to 
the  perftamance  of  Qie  work  for  the  de- 
ceased,  and  the  amotrnt  ot  tlnae  spent  and  the 
value  of  the  services  performed,  whidi  evt- 
deuce  the  trial  court  ezdvded  oo  the  ground 
that  it  called  for  transactions  or  communi- 
cations between  the  plaintiff  and  the  de- 
ceased. Tbe  Suprane  Goort  reversed  the 
case  on  account  of  tbe  exdualon  of  6ds  evi- 
dence, saying: 

"There  can  be  no  question  of  the  competency 
of  this  evidence.  It  was  entirely  independent 
and  ezclosive  of  any  transaction  or  communi- 
cation between  the  deceased  and  the  witness 
as  a  party.  It  ia  no  proper  objection  to  this 
testimony  tfast  the  law  might  raise  from  it  the 
Implication  of  a  promise  by  tbe  deceased  in  his 
lifetime  to  pay  what  sndi  labor  was  reasonably 
worth.  Such  a  promise  by  mere  implication  Ot 
law  from  certain  facts  exists  only  heeanae 
there  was  no  express  contract  between  the 
parties,  or  no  'transaction  or  communication' 
between  them.  A  contract  implied  and  a  con- 
tract express  are  necessarily  in  contradiatinc- 
tion.  The  statute  Is  not  hostile  to  the  proof 
of  all  Jnst  daims  against  eetatea.  It  was  made 
to  protect  eatates  from  daims  dapandinc;  upon 
personal  transactions  or  communication  be- 
tween the  claimants  and  the  deceased,  eatab- 
liahed  by  the  testimony  of  the  daimants,  In  tbe 
absence  of  the  testimony  ot  the  decessed  to 
controvert  It" 

[4,  I]  Moreover,  the  witnesses  introduced 
the  defoidant  to  establish  bis  d^ense  ot 
payment  admitted  that  the  services  were  zea- 
dered  substantially  as  stated  un^  an  agree- 
ment whereby  the  plaintiff  was  to  perform 
the  services  in  nmslderHtion  of  Mr.  Zeltfer 
paying  her  «penaes  while  the  plaintiff  wM 
away  with  his  family  on  their  summer  vaca- 
tion. It  was  sought  to  establish  this  defrase 
by  showing  certain  admiaslooB  to  that  effect 
by  the  plaintiff  in  the  presence  of  the  wl^ 
nesses,  which  admissloais  were  dmied  by  fba 
plaintiff  on  rebuttal.  So  really  there  wu 
but  one  Issue  of  fact  Joined  hy  the  plsedhn 
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ud  bot'  oDe  larae  of  fact  In  tbe  case,  and 
Uiat  was  whetber  tbe  plaintiff  had  beat  paid 
for  her  nrrlces  fat  the  manper  stated  by  de- 
fendants witnesses.  This  qoestloo  hsviog^ 
been  decided  tn  favor  of  tlie  platntUf  by  tbe 
verdict  of  the  jury  on  conflicting  erldcEoce, 
this  court  Is  not  at  liberty  to  rerwrse  tbe 
Judgment  render^  on  tbe  rerdlct  We  have 
examined  the  remaining  assignments  of  error 
urged  by  counsel  for  plaintiff  in  error  and 
find  Otat  they  are  vlthont  merit  or  that  they 
btfong  to  ttie  efaus  of  errors  covered  by 
sectltMi  6009,  Rev.  Laws  1010;  ^klh  provides 
as  f<dl<nra: 

"No  indgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  criminal,  on  the  ground  of  mis- 
direction of  the  Jury  or  the  impii^er  adulHion 
or  rejection  of  evidence,  as  to  error  in  any 
matter  of  pleading  or  procedure,  unless,  in  the 
opinion  of  the  court  to  which  application  la 
made,  after  an  examioation  of  tbe  entire  rec- 
ord, it  appears  that  the  error  complained  of 
has  probably  resulted  in  a  miscarriage  of  jus- 
tice, or  constitutes  a  substantial  violation  of  a 
constitntiQnal  or  statntory  right** 

Of  thla  (daas  of  orors  it  Is  snflteient  to 
say  that  we  have  esamlned  tlie  record  care- 
fully, and  It  does  not  appear  ttiat  the  errors 
complained  of  have  probably  resulted  in  a 
miscarriage'  of  Justice  or  constitute  a  sub- 
stantial vloUtkm  of ,  any  oonatitutlonal  or 
statutory  right  On  the  etmtrary,  the  canse 
appears  tO).bave  beat  fairly  sulaoltted  to  the 
Jury  on  the  only  bune  of  fact  Joined  by  the 
plwidlngs  or  mised  by  the  proof,  and  we  are 
clearly  of  the  c^pinton  that  the  Judgment 
rendered  on  the  verdict  returned  by  the  Jury 
la  in  accordance  with  right  and  Justice^  and 
should  be  affirmed. 

It  is  BO  ordned. 
'tAll  I3ie  Jnstloee  cracur. 


EASTERN  OIL  CO.  v.  SMITH  et  at 
(Ne.  Il2fis.)  • 

(Supreme  Court  of  Oklahoma.   Nov.  S(K  1920. 
Behaaring  Denied  Feb.  Ifi^  1821.) 

(Svttabm  hv  Oe  Oow%) 
I.  Paynent         I  >— "Payment"  deflnsd. 

"Payment"  may  be  defined  as  the  perform- 
ance of  tbe  eonaideration  clause  of  a  contract 
according  to  the  terms  thereof.  It  implies  a 
debt  from  one  who  is  to  pay  to  the  one  who 
ia  to  receive,  and  when  the  payment  is  com- 
pleted the  debt  will  be  discharged. 

rUd.  Note.— For  other  definitions,  see  Words 
snd  PhraaMr  First  and  Second  Series,  Pay- 
ment] 

8,  Mlses  aid  nlHertfa  «s»73'/2— RIoMa  of  Iss- 
aee  usdar  "nslass  leuflT  stated. 

Under  an  "unless  lease."  the  lessee  of  ofl 
ISBds,  so  long  as  he  pays  the  rentals  in  the 


manner  provided,  has  an  option  to  oentiaXM  the 
lease  in  force,  and  it  is  subject  to  terminatten 
at  bis  will,  whidi  privilege  he  may  esercise 
by  a  failure  to  pay  the  stipulated  rental,  in 
which  event  the  lease  sutomatically  terminates. 

3.  Mlsea  aad  niaerals  «S379(3)— Time  held  of 
eisenoe  of  oil  sad  gas  lease. 

Where  an  oil  and  gas  lease  expresaly  pro- 
vides tbst  rights  of  partiee  shall  terminate  If 
no  well  be  drilled  within  a  fixed  period,  unless 
the  lessee  on  or  before  that  date  shall  pay  or 
tender  to  the  lessor  a  fixed  sum,  time  Is  of 
the  essence  of  the  contract 

4.  Centraots  «s»I72— Option  oostraota  oos. 
stmed  la  favor  of  party  bouad. 

When  contracts  are  optional  in  respect  to 
one  party,  they  are  strictly  cmistmed  In  fa- 
vor of  the  party  that  is  bound  and  against  the 
party  that  is  not  bound. 

5.  Mlsea  and  siisersU  «:»79(l}— tease  held 
optiosal  oontraot  as  to  paymaat  of  rest. 

Oil  and  gas  leaaes  which  provide  if  a  well 
is  not  driUed  on  aald  presKisea  within  a  cer- 
tain date,  or  a  stipulated  rental  therein  paid, 
said  lease  shall  terminate  as  to  both  parties, 
or  shall  be  null  and  void,  unless  rentals  are 
paid,  is  an  optional  contract,  and,  while  the 
lessor  is  bound  within  the  time  to  acc^t  tbe 
rentals,  the  lessee  is  not  bound  to  pey  the 
same,  and  tbe  lessor  csnnot  "w^ntein  a  suit  to 
collect  the  rental. 

8.  Appeal  sad  error  «=»IOII(l)— Flsdlsg  oa 
oonfllotiMs  evidaaos  sot  agalast  olear  weight 
sf  evldeooa  not  disturbed. 

Where  the  trial  court  made  its  findioga  of 
fact  upon  conflicting  testimony,  end  tliis  court 
ia  unable  to  say  from  the  reading  of  the  en- 
tire record  that  the  finding  of  fact  of  the 
court  is  against  the  dear  weight  of  the  cvl< 
dence,  the  finding  will  not  be  disturbed  on 
appeal. 

7.  MinsB  and  siinerala  «=>79(6)  —  Failure  to 
complete  well  or  pay  rental  held  antomatloal- 
ly  to  terminate  lease. 

The  lessee  is  bound  by  the  terms  of  the 
lease,  and  where  the  terms  of  the  lease  pro- 
vide that  if  a  well  was  not  completed  within 
one  year  from  the  date  thereof  .or  certain 
rentals  paid  as  therein  provided,  the  lease 
ahould  terminate  as  to  both  parties.  Eetd,  the 
failure  to  complete  a  well  or  pay  the  rental 
within  the  time  sUpulatsd  antomatlcaUy  ter- 
minated the  lease. 

8.  Mines  and  ■laerals  «=»79  (7)— Finding  ss  Is 
neneempHanoe  by  lessss  hsid  ast  olsnrly 
agalBSt  weight  ef  wldenoe. 

In  an  action  to  cancel  an  oU  and  gas  lease 

which  contained  the  provlrion  that  if  no  well 
be  commenced  within  a  stipulated  time  or  cer- 
tain stipulated  rentals  paid  thereon  to  lessor 
or  to  their  credit  In  tbe  National  Bank  of 
Commerce  on  or  before  a  certain  date,  the  lease 
should  terminate  as  to  both  parties,  and  the 
trial  court  found  that  no  well  was  completed 
or  pimnent  mode  as  provided  for  In  said  lease, 
held  rrom  an  examination  trf  the  entire  record 
the  finding  of  the  trial  court  that  no  wdl  was 
completed  within  a  stipulated  time,  nor  tbe 
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Tsntali  paid  as  prodded  by  the  'term*  of  said 
iMsa,  Is  not  dearly  gainst  Uie  weight  of 
the  aridence,  and  therefore  the  flndinf  wHl  not 
be  distotbed  upon  appeal. 

9.  Mines  and  Minerals  <^79(4)— Lease  held 
to  make  named  baak  depository  f^r  purpose 
«f  reoeiving  paymeata  and  to  limit  Its  au- 
thority therata. 

Where  an  oU  and  gas  lease  which  proTides 
t^t:  'TThe  lessee  on  or  before  a  certaio,  date 
shall  pay  or  tender  to  the  lessor  or  to  the 
lessor's  credit  In  the  National  Bank  of  Com- 
merce, Talaa,  or  Its  successors  which  shall 
continue  as  the  depository  regardless  o£  chang- 
es of  ownership  o£  said  land,"  held  said  prori- 
aion  in  the  lease  makes  the  bank  the  depository 
for  the  purpose  of  receiTing  .the  money,  and 
limita  the  authority  of  the  bank  to  receiring 
payment  to  h»  deposited  to  the  credit  of  les- 
sors. 

Bainey,  O.  and  Johnson  and  Hinins,  J  J., 
dlasentiDg. 

Appeal  from  District  Oonrt,  Greek  Connty; 
Luden  B.  Wright,  Judge. 

Action  by  G.  J.  Smith  and  another  against 
the  Eastern  Oil  Company  to  cancel  an  oil  and 
gas  lease  and  to  quiet  title.  Judgment  for 
pl&lutiffa,  and  defendant  appeals.  Affirmed. 

John  B.  Blchards,  of  Buffalo,  N.  T.,  West, 
ShetinaB,  DaTldscm  &  Moore,  of  Tulaa.  and 
AzDM,  Chambers,  Lowe  &  Rldiardson,  of  Ok- 
lahoma City,  for  plalnUfF  In  error. 

Wm.  Blake,  of  Tulsa,  and  Stuart,  Sharp 
A  C*nce,  of  Oklahoma  City,  for  defendants  in 
error. 

McNBIUj,  J.  This  action  was  commenced 
In  the  district  court  of  Ore^  county  by  G.  J. 
Smith  and  Wallace  Doolin,  as  plaintiffs, 
against  the  Eastern  OU  Company,  as  defend- 
ant For  oonvenlence,  the  parties  will  be 
referred  to  herein  in  the  same  relative  posi- 
tion they  occupied  In  the  court  below.  Smith 
and  Doolin  are  the  owners  of  60  acres  of 
land  in  the  west  half  of  thq  southeast  quarter 
of  section  two  0!),  township  nineteen  (19) 
north,  range  seven  (?)  east,  I.  M.,  and  Bugh 
King  was  the  owner  of  the  othw  20  acres  of 
satd  west  half  of  said  southeast  quarter  of 
section  two  township  nineteen  (10)  north, 
range  seven  CO  east,  I.  M.  Prior  to  the  time 
Smith  and  DooUn  became  the  owners  of  said 
land,  an  and  gas  lease  had  bem  exeeiited 
thereon,  and  aftw  they  became  the  owners  of 
the  land  the  Bastem  Oil  Company  became  the 
<nnier  of  the  oil  and  gas  lease,  and  It  is  also 
the  owner  of  a  separate  oil  and  gas  lease  on 
the  20  acres  belonging  to  Hugh  King. 

The  plaintiffs  commenced  this  action,  ask- 
ing to  have  said  oil  and  gas  lease  canceled 
and  their  title  quieted  agulnst  the  Eastern 
Oil  (Company,  alleging  that  the  defendant  had 
AUled  to  pay  the  rental  payable  December 
28,  1016,  in  the  sum  of  960,  also  the  rental 
payable  December  2S.  1017.  In  the  sum  of 


$60,  and  also  the  rental  payable  December 
23,  IfilS,  in  the  sum  of  t60.  Flalntifls  alleys 
by  virtue  of  the  tmns  of  said  lease  the  lease 
terminated  as  to  both  parties  when  the  lessee 
failed  to  pay  the  rental,  and  said  lease  was  a 
cloud  upon  their  title.  Ttu  lease  contained 
the  following  provisions  to  wit: 

"If  no  well  be  completed  on  said  land  on  or 
before  the  2Sd  day  of  December,  1016,  tills 
lease  shall  terminate  as  to  both  parties  unlesa 
the  lessee  on  or  before  that  date  shall  pay  or 
tender  to  the  lessor  or  to  lessor's  credit  in  the 
National  Bank  ot  Commerce,  Tulsa,  or  its  soc- 
cessors  wliich  shall  continue  *as  the  depositozy 
regardless  of  changes  of  ownership  of  said  land 
the  sum  of  $60  which  shall  operate  as  a  rental 
and  cover  the  privilege  of  deferring  the  com- 
pletion of  a  well  for  twelve  months  from  said 
date  and  in  like  manner  and  upon  like  payment 
or  tender  the  eompletion  of  a  well  may  be 
further  deferred  for  like  periods  ot  the  same 
number  of  months  snceesrively." 

Tbe  defendant  answered  as  foUows: 

"That  it  is  the  owner  of  the  oQ  and  gas  lease 

described  in  the  plaintiffs'  petition,  covering 
the  land  described  therein,  and  owned  by  the 
plaintiffs.  This  defendant  denies  that  It  has 
failed,  neglected,  and  refused  to  pay  the  rent- 
al payable  each  year  under  and  by  virtue  of 
the  terms  and  provisions  of  said  lease,  and 
states  that  it  has  each  year,  when  said  rratal 
has  become  due  paid  same  to  the  plaintilfs  in 
the  manner  provided  in  said  lease,  and  states 
that  it  has  in  an  respects  carried  oat  Om 
terms  and  conditions  M  said  lease  and  parfbnn- 
ed  its  obligations  thereunder,  and  that  saM 
lease  is  now  a  good  and  vaUd  lease." 

Upon  the  trial  of  the  case  to  the  court,  the 
court  rendered  Judgment  in  favor  of  plain- 
tiffs and  against  the  defendant.  The  Judg- 
ment of  the  court  that  is  material  Is  as 
follows: 

"And  the  conrt.  having  heard  the  argument 
of  counsel,  found  the  issues  for  the  plaintUfs, 
and  that  the  defendant  had  failed,  neglected, 
and  refused,  as  alleged  in  the  petition  of  the 
plaintiffs,  to  tender  or  pay.  by  legal  and  prop- 
er tender,  the  rental  accruing  December  2&, 
1017,  under  the  oil  and  gas  lease  set  forth  and 
descrU>ed  in  the  pleadings,  and  fidled  and 
neglected  to  have  on  depMit  to  the  credt  of 
the  plaintilfs  in  said  bank,  on  or  before  De- 
cember 28,  1017,  the  rentals  due  on  that  data, 
and  further  found  that  Jio  til  and  gas  weOs 
had  been  drilled  on  the  lands  covered  by  said 
lease,  either  by  the  original  lessee  or  by  lUs 
assigns,  and  that  said  lease  should  therefore 
be  canceled  and  set  aside  as  a  cloud  upon  the 
title  of  the  plaintiffs,  the  owners  of  the  lands 
covered  thereby,  to  all  of  which  the  defend- 
ant then  and  there  excepted." 

From  said  Judgment,  the  defendant  has  ap- 
pealed to  this  court,  and  for  reversal  assigns 
numerous  asslgnm^ts  of  error.  The  parties 
to  the  controversy  have  flied  very  extoisive 
briefs,  and  cite  the  fact  that  the  lease  has  be- 
come very  valuable  since  the  trial  of  the  case 
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In  the  district  conrt.  The  fact  that  the  proi>- 1 
erty  has  become  very  valuable  since  the  trial  ] 
of  the  case  does  not,  in  oar  judgment,  change  i 
the  issues  as  framed  In  the  lower  court,  nor . 
does  It  change  the  construction  to  be  placed 
upon  the  lease  contract   The  lease  contract  I 
Is  entitled  to  hare  the  same  construttlon 
placed  upon  It,  whether  the  same  Is  valunblo 
and  the  lessee  Is  claiming  the  same  is  In  full 
force  and  effect  as  It  would  if  the  lease  had 
become  worthlesp  and  the  lessor  had  brought 
suit  to  collect  the  paym^ts  of  rentals  pro- 
vided In  said  lease,  and  the  lessee  was  deny- 
ing  liability  thereon,  contending  that  the 
lease  tiad  terminated  as  to  both  parties. 

While  attorneys  for  the  defendant  present 
the  case  in  their  brief  on  numerous  theories, 
yet  the  pleadings  as  framed  in  the  lower 
court  and  the  finding  of  fact  of  the  trial  court 
leaves  the  case  in  its  final  analysis  with  but 
one  Issue  of  fact  to  be  determined,  to  wit, 
whether  the  finding  of  fact  of  the  trial  court 
that  the  rentals  payable  December  28,  1817, 
had  not  been  paid  according  to  the  terms  of 
the  contract  Is  clearly  against  the  weight  of 
the  evidence.  After  this  question  Is  deter- 
mined, we  must  then  apply  ^e  law  applicable 
to  the  findings  of  fact 

[2]  The  lease  In  the  instant  case  is  an  "un- 
less" lease,  and  this  conrt  has  uniformly  held 
that  a  lease  which  contains  the  provision 
that,  '"If  y  well  Is  commenced  on  said  prem- 
ises within  a  stipulated  time,  the  same 
Ediall  become  null  and  void  unless  the  lessee 
shall  on  or  before  said  date  pay  a  stipulated 
rental,"  said  contract  is  an  optional  contract, 
and  while  the  lessor  is  bound,  the  lessee  Is 
not  bound,  and  the  lessor  cannot  maintain  a 
suit  to  collect  the  rental.  Demlng  Investment 
Co.  V.  Lanham.  36  Okl.  778,  130  Pac  260,  44 
L.  R.  A.  (N.  S.)  60;  MltcheU  v.  Probst,  62 
Ofcl.  10,  162  Pac.  687.  In  the  case  of  North- 
western Oil  &  Gas  Co.  V.  Branlne,  176  Pac 
533,  3  A.  L.  R.  844 ;  this  court  stated  aa  fol- 
lows: 

"Under  an  'unlesi  lease,'  the  lessee  ol  oil 
lands,  so  long  as  he  pays  the  rentals  in  the 
manner  provided,  has  an  option  to  continue 
the  lease  in  force,  ai^  it  Is  sobject  to  termi- 
natton  at  fail  w31,  which  privilege  be  may  ex- 
ercise by  a  failure  to  pay  the  stipulated  rent- 
al, in  which  event  the  lease  automatically  ter- 
minates. The  lessor  has  no  right  to  terminate 
the  lease  while  the  lessee  complies  with  Its 
terms." 

This  court  In  the  case  of  Garfield  Oil  Co.  T. 
ChampUn,  78  OkL  81, 188  Pac.  514,  held  that 
the  construction  to  be  placed  on  a  lease 
which  contained  the  terms,  "shall  terminate 
as  to  both  parties  upon  failure  to  drill  a  well 
or  pay  the  rental,"  was  In  effect  the  same 
kind  and  charactw  of  lease  as  the  one  that 
contained  the  provision  that  it  should  be  null 
and  void.  A  like  holding  was  announced  in 
the  case  of  Curtla  t.  Harris.  76  Okl.  226,  184 
Pac.  674. 

Xhig  court  is  likewise  committed  to  tiie 
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rule  that  In  an  "unless"  lease,  which  provides 
If  no  w^  Is  completed  that  the  rights  of  the 
parties  shall  terminate  or  become  null  and 
void  unless  on  or  before  a  stipulated  date, 
the  lessee  shall  pay  or  tender  to  lessors  a 
specified  rental;  "that  time  Is  the  essence 
of  the  contract."  Garfield  Oil  Co.  v.  Chami>- 
Un,  78  Okl.  81,  188  Pac.  514 ;  Northwestern 
Oil  A  Gas  Co.  V.  Branlne,  175  Pac.  533,  3  A. 
L.  R.  344;  Curtis  v.  Harris,  76  Okl.  226,  184 
Pac.  674 ;  Mitchell  V.  Probst,  52  Okl.  10,  162 
Pac.  597. 

The  lease  In  the  Instant  case  provided  three 
methods  by  which  the  lessee  mlgbt  extend  the 
lease  beyond  the  first  year,  and  from  year  to 
year  during  the  remaining  term  of  the  lease: 

First  By  drilling  a  well  on  said  premlsea 
It  is  conceded  this  was  not  done. 

Second.  By  payment  or  tender  direct  to 
lessors  of  a  certain  rental.  It  is  conceded 
that  this  was  not  done. 

Third.  By  payment  or  tender  to  credit  of 
lessor  In  the  National  Bank  of  Commerce  the 
sum  of  ¥60  on  or  before  December  23,  1817. 
which  would  have  extended  the  lease  until 
December  23,  1018.  It  Is  conceded  that  no 
credit  was  given  to  Smith  and  D«olin  on  the 
books  of  the  National  Bank  of  Commerce  on 
or  before  December  23,  1817,  nor  was  the 
rentals  payable  on  said  date  credited  to  them 
until  March  27, 1818. 

[(]  It  is  imder  this  provision  of  the  lease, 
however,  that  the  defendant  claims  that  it 
has  complied  with  the  terms  of  said  lease.  It 
will  be  necessary  to  review  the  evidence  pro- 
duced at  the  trial,  and  to  ascertain  whether 
the  finding  of  the  trial  court  upon  this  one 
question  is  clearly  against  the  weight  of  the 
evidence.  The  evidence  produced  at  the  trial 
was  verj^,  short,  and  a  great  portion  of  the 
same  was  uncontradicted. 

The  facts  concerning  the  transftcticni  whIcA 
are  undisputed  are  that  on  or  about  Decem- 
ber 1,  1817,  the  National  Bank  of  Commerce 
received  through  the  mall  a  check  or  draft 
with  certain  printed  Indorsements  thereon, 
and  to  which  was  attached  certain  vouchers. 
The  material  portion  of  the  draft  or  chedc 
and  the  vouchers  inclosed  was  as  follows: 

"Eastern  00  Company,  Buffalo,  N.  Y..  Nov. 
28,  1817.   Fay  to  the  order  of  National  Bank 

of  Commerce  $80.00  eighty  dollars  dollars. 
I^aatem  Oil  Company,  Gdw.  M.  Wheeler,  Sec- 
retary. To  Central  National  Bank,  of  Tolsa, 
Tulsa,  OkL" 

XndwsoneDt  on  iMuft: 

"Acceptance  and  indorsement  of  this  cheek 
shall  constitute  k  receipt  in  full  of  account  as 
shown  above.  If  not  correct,  please  return 
witboDt  alteration.'* 

Indoraemoits: 

"National  Bank  of  Commerce,  Tulsa,  OkL 
Clearing  House.   Paid  Mar.  28,  1819.  2. 
"Prior  indorsements  guaranteed.'* 
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To  fbe  dieck  was  also  attached  a  Toudier 
with  the  following  Dotation  on  the  saate: 

"Per  bill  Bttdched.  Hugii  Sing,  Jr.  Rent 
dne  Dec.  23,  1917.  20.  Manuel  SarU  tract 
G.  I.  Smith  &  WaBace  Doolln,  Bent  dne  Dee. 
28,  1919.  60." 

The  Indorsement  by  the  National  Bank  of 
Commerce  appearing  on  the  check  was  placed 
up6n  the  check  on  the  27th  of  March,  1010, 
and  the  Indorsement  showing  that  the  check 
was  paid  March  28,  1010,  was  placed  upon 
the  check  hy  the  Central  National  Bank  of 
Tulsa  on  said  date.  The  only  portion  of  the 
evidence  over  which  there  is  any  material 
dispute  is  that  concerning  a  telephone  con- 
versation betweto  the  cashier  of  the  bank 
and  some  <me  hi  charge  of  the  Eastern  Oil 
Company  office  at  Tulsa,  presumably  Mr. 
Shaffer. 

Mr.  Herndon,  the  cashier  of  the  National 
Bank  of  Commerce,  testified,  in  substance, 
that  Mr.  King  was  a  cust<»ner  of  the  bank; 
that  when  he  received  the  check  or  draft  tie 
called  Mr.  King,  and  advised  htm  be  had  re- 
ceived the  same,  and  Mr.  King  Instructed  the 
cashier  noj:  to  acc^t  any  rentals  for  him, 
nor  to  deposit  any  rentals  to  his  credit.  The 
cashier  of  the  bank  then  testified  that  he  did 
not  know  how  to  handle  the  transaction  un- 
der those  conditions,  and  for  the  purpose  of 
receiving  further  directions  from  the  com- 
pany, called  the  office  of  the  Eastern  Oil  Com- 
pany, at  Tulsa,  and  advised  them  concerning 
the  draft  or  check,  and  that  Mr.  King  had 
instructed  him  not  to  accept  his  part  of  the 
check,  nor  to  make  a  deposit  to  his  credit, 
and  asked  the  company  what  to  do  with  the 
same  or  how  to  handle  the  same,  and  the 
party  at  the  office  of  the  company  directed 
him  to  hold  the  cheA  or  draft  until  he  re- 
ceived further  directions  from  the  company. 
His  testimony  upon  this  Question  was  as 
follows: 

"A.  Tea,  sir.  As  I  remember,  $20  of  it 
was  to  be  placed  to  the  credit  of  Hugh  EiQg, 
and  $60  to  the  credit  of  Wallace  Doolin.  Mr. 
King  notified  us  that  he  did  not  want  It  placed 
to  his  credit. 

"Q.  Hia  $20T  A.  YeB,  sir.  CoDSeqoently  we 
held  the  whole  thing  there  In  oar  possession. 

**Q.  This  check  yon  mean?  A.  Yes,  it  was 
In  the  bank  in  time  for  the  payment  of  the 
rental,  and  would  have  been  deposited  to  the 
credit  of  the  parties,  except  for  the  statement 
made  by  Mr.  King.  We  did  not  receive  any 
further  notification  from  the  company,  and 
as  I  say,  we  just  held  it  there  subject  to  in- 
structioos,  and  it  was  not  until  about  this  date 
stamped  on  the  face  of  the  check  that  the  set- 
tlement was  made,  and  that  instructions  were 
given  to  us,  and  we  placed  it  to  the  credit  of 
WaUace  Doolin.   •  •  • 

"Q.  Did  you  notify  the  Eastern  00  Com- 
pany of  the  statement  made  to  your  bank  by 
Hugh  King  and  big  request  that  $20  be  not 
derosited  to  his  credit?  A.  I  remember  coll- 
ing the  office  of  the  Eastern  Oil  Company  here, 
and  stating  the  circumstances  and  \^lioever  it 
was— I  suppose  it  was  the  man  in  durge  there 


-^id  Jnst  to  hold  the  cbedt  nntQ  v«  got  la- 
■tmctions. 

"Q.  Yon  finally  etrtlected  the  amooiit*  how^ 
ever,  and  deposited  It  to  tiie  credit  of  Smith 
and  Doolin  on  March  27,  1919?  A.  That  q»a- 
tlon  applies  simply  to  that  one  check  that  ap- 
peau  to  be  late  in  deposit? 

"Q.  Yes,  sir.  A.  Yes,  air,  we  got  the  mone; 
on  it,  and  as  I  say  it  was  held  there  In  the 
bank  and  just  remained  there  subject  to  in- 
structioDB  because,  it  having  been  made  out 
all  together,  I  did  not  know  how  to  deposit  It. 

"Q.  Yon  don't  know  to  whom  yon  talked 
when  yon  called  np  the  office  of  the  Baatem 
Oil  Company?  A.  I  was  onder  the  fmprestfrni 
it  was  Mr.  Shaffer. 

"Q.  You  couid  not  say  deflnitdyT  A.  Np. 
sir;  I  could  not  swear  to  IL" 

The  defendant  to  contradict  said  erldeiice 
produced  Mr.  Shaffer  as  a  witness,  who  testl- 
fled  regarding  the  conversation  had  with  Qie 
cashier  of  the  hank  rb  follows: 

"A.  I  remember  talking  to  some  one  of  the 

bank. 

"Q.  Do  you  know  who  It  was?  A.  No;  I  do 

not 

"Q.  Do  yon  know  what  that  party  stated  to 
you?  A.  He  said  he  had  received  a  check,  and 
that  Mr.  King  had  refused  to  take  his  part  of 
the  rentals. 

"Q.  Mr.  King  had  refused  to  take  his  part 
of  the  rentals?   A.  Tea,  sir. 

"Q.  What  did  yon  tan  hinT  A.  »l»tractsd 
him  to  do  whaterer  O*  inatraetloiiB  were  of 
the  Buffalo  office;  in  the  meantime  I  would 
notify  the  Buffalo  office  tliat  we  were  tryias  to 
adjust  matters  with  Mr.  King. 

"Q.  Do  you  know  whether  or  not  the  mat- 
ters were  adjusted  with  Mr.  Ejng?  A.  I  could 
not  say  for  sure ;  that  matter  was  turned  over 
to  Mr.  Morrison.   •   •  • 

"Q.  And  when  you  ascertained  tiie  fact  that 
there  was  a  dispute  between  BIfaig  and  the 
Eastern  Otl  Company  with  reference  to  the 
lease  on  Us  land,  you  tiien  notified  Ae  com- 
pany thm  ttdn't  yon?  A.  I  notified  tiie  com- 
pany that  Mr.  King  refused  to  Uke  hia  port  of 
the  rentals.   •   •  • 

"Q.  And  this  office  doesn't  know  when  any 
payments  are  due?  A.  Weil  we  have  a  check 
file  In  case  something  comes  up,  but  we  pay 
no  attention  to  that  part  of  it. 

"Q.  That  la  handled  entirely  by  the  Buffalo 
office?  A.  That  ts  handled  entirely  hy  the 
Buffalo  office. 

**Q.  Did  you  have  any  atrthortty  from  the 
Eastern  OU  Company  to  give  the  lunk  any  in- 
stmctions  with  r^rence  to  ttli  che^T  A. 
No,  sir." 

The  company  also  produced  Mr.  Morrlsmi. 
being  the  only  other  witness  produced  by  the 
defendant,  and  he  testified  that  he  succeeded 
Mr.  Shaffer  In  the  Tulsa  office,  and  that  he 
settled  the  Hugh  King  controversy  an  or 
about  March  27,  1019,  and  that  the  bank  re- 
turned to  him  the  money  that  w«s  to  be.  paid 
to  Mr.  King. 

The  only  material  part  of  the  evidence 
that  Is  confilctiug  is  the  testimony  of  the 
cashier  and  that  oC  Ifr.  Sbaffier.  'BtB  cashier 
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of  the  bank  testlfled  mat  Mr.  Shaffer  direct- 
ed that  he  hold  the  check  until  the  bank  re- 
ceived farther  instractlwis  from  the  BnfEalo 
office.  Mr.  Shaffer  teatlfled  that  be  directed 
the  cashier  of  the  bank  to  follow  the  in- 
Btmctlons  of  the  Buffalo  office,  and  that  he 
would  notify  the  Baflalo  office.  Mr.  Shaffer 
further  testified  that  he  did  notify  the  Buffalb 
ofQce.  It  must  be  remembered  that  this  con- 
versation took  place  about  December  1st,  or 
some  23  days  before  the  rental  wa«  due  and 
payable.  It  moat  be  further  remembered  that 
Mr.  Shaffer  stated  that  be  had  advised  the 
Buffalo  office  regarding  the  ^Ing  controversy 
over  the  check.  As  to  what  was  In  the  lett» 
from  Mr.  Shaffer  to  the  Buffalo  office,  or 
whether  It  was  a  telegram  or  telephone  mes- 
sage, It  does  norappear.  This  letter  or  tele- 
gram would  no  doubt  throw  light  upon  the 
kind  of  directions  that  Mr.  Shaffer  gave  to 
the  cashier  of  the  bank,  but  the  company 
has  not  seen  fit  to  produce  the  same.  If  the 
company  received  such  a  letter,  and  it  Is  not 
denied  that  it  was  received  by  the  Buffalo 
office,  it  was  received  almost  20  days  prior  to 
the  time  the  rentals  were  payable.  As  to 
what  the  Buffalo  office  did  after  receiving 
•aid  communication,  It  does  not  a^iear  in.  the 
record.  The  company  makes  no  explanation 
of  this  matter  in  any ,  way  or  in  any  form, 
but  simply  produced  Mj.  Morrison,  who  testi- 
fied that  in  March,  1919,  he  made  a  settlement 
with  Mr.  King. 

[11  The  trial  court  held  that  these  facta 
did  not  amount  to  a  payment  .according  to 
the  second  method  of  payment  as  provided  in 
the  lease,  and  it  Is  for  this  court  to  deter- 
mine whether  this  finding  Is  clearly  against 
the  weight  of  the  evidence.  In  drder  to  de- 
termine this  fact,  it  mlffbt  be  suggested  what 
is  paymwit?  Tlie  word  "payment"  fs  defined 
in  21  H.  C.  li.  7,  as  follows: 

"  'Paym.ent'  is  not  a  word  of  tecbniool  legal 
meaning.  It  is  well  understood  by  the  layman 
and,  indeed,  waa  brought  into  law  proceedings 
from  commercial  life,  and  not  from  the  law 
treatlBes.  It  may  well  be  defined  as  the  per- 
formance of  the  consideration  clause  of  a 
contract,  or  the  satisfaction  of  a  liability  im> 
posed  by  law.  It  implies  «.  debt  Cnbn  him  who 
pays  to  him  who  in  to  receive,  and  that  when 
the  payment  ia  complete  the  debt  will  be  dis- 
charged. Payment  is  not  a  ctmtraet;  it  is 
tbe  discharge  of  a  contract  by  the  performance 
of  its  term  a.** 

This  court  in  the  case  of  Continental  Gin 
Co.  v.  Arnold.  32  Okl.  S69. 168  Pac.  160.  stated 
as  ffdlows: 

"Tht  term  'payment'  in  Its  legal  import 
means  the  satisfaction  of  a  debt  by  money  or 
the  representative  of  money,  and  not  by  nova- 
tion, compromise,  or  accord  and  satisfaction." 

Payment  Is  defined  by  the  Supreme  Court 
of  Louisiana  in  the  case  of  Morgan's  Loui- 
siana &  T.  B.  ft  S.  3.  Co.  V.  Stewart,  119  Uu 
882-406,  4A  Soath.  138,  148,  ss  follows: 
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"By  'payment'  [as  ased  in  Civ.  Code,  art, 
2131]  is  meant  *not  only  the  delivery  of  a  sum 
of  money,  when  sach  is  the  obligation  of  tbe 
contract,  bat  the  performance  of  that  which 
the  parties  respectively  undertook^  either  ex- 
[iressly  ox  impliedly  or  by  law,  to  give  or  to 
do.'" 

The  Supreme  Court  of  New  York  In  the 
case  of  Porsons  v.  Gardner,  122  App.  Dtv. 
167,  106  N.  Y,  Supp.  616,  stated: 

"  'Pnyment,'  is  made  by  the  debtor  delivering 
to-  the  creditor  mosaj  or  some  otiier  valuable 
thing  to  extinguish  the  debt,  which  is  received 
by  ^  erector  for  the  same  purpose." 

Payment  may  be  defined  as  being  the  per- 
formance of  the  consideration  clause  of  the 
oontract,  and  the  discharge  of  the  contract 
by  the  performance  of  Us  terms.  Payment 
Implies  a  debt,  or  tbe  right  to  pay  from  one 
who  is  to  pay  to  the  one  .who  Is  to  receive, 
and  that  when  the  payment  Is  completed  the 
debt  will  be  discharged,  or  In  an  optional 
contract,  where  the  option  may  be  extended, 
by  payment  of  a  certain  sum,  it  implies  that 
the  party  has  exercised  his  option,  and  has 
delivered  the  amount  according  to  tbe  terms 
of  the  contract,  and  the  other  party  has  re- 
ceived the  same,  according  to  the  terms  of  the 
contract. 

If  the  trial  court  believed  the  testimony  of 
Mr.  Hemdon,  the  cashier  of  the  bank.  Its 
findings  must  bo  considered  to  be  a  finding 
of  the  f(dlowlng  tacts  to  exist: 

ThetQ  was  payable  a  fixed  sum  December 
23, 1917,  or  the  lease  would,  be  terminated  as 
to  both  parties.  That  the  lessors,  on  or  about 
the  28th  day  of  November,  1917,  mailed  from 
its  office  at  Buffalo  a  check  made  payable  to 
the  National  Bank  of  Commerce  with  attach- 
ed thereto  a  voucher  or  statement  disclosing 
that  $20  should  he  deposited  to  the  account 
of  Hugh  King  on  payment  of  rental  due  De- 
cember 23,  1917,  and  that  $60  should  be  de- 
posited to  the  account  of  Smith  and  DooUn 
for  rent  due  Decemlwr  23,  1917.  That  upon 
receiving  the  draft  or  check  the  cashier  of 
the  Xatlonal  Bank  of  Commerce  advised  Mr. 
King  of  receiving  the  draft,  and  Mr.  King  in- 
structed tile  cashier  not  to  receive  the  ?20 
for  him,  nor  to  deposit  the  |20  to  iits  credit, 
That  upon  receiving  the  tirectlons  from  Mr. 
King,  the  cashier  of  the  bank,  not  knowing 
bow  to  handle  tbe  trannctlon.  Immediately 
called  the  office  of  tbe  Bastem  Oil  Otmipany 
at  Tulsa,  and  talked  to  Mr.  Shaffer,  the  su- 
perintendent at  said  office,  and  advised  him 
of  the  facts,  and  Mr.  Shaffer  directed  the 
cashier  of  the  bank  to  hold  the  check  until 
be  received  further  orders  tNoa  tbe  cmniwiiy. 
Tbe  bank  In  compliance  wUb  the  request  of 
Mr.  Shaffer  held  tbe  ctaedE  until  Maieb  27, 
1019,  and  on  said  day  the  cbedc  was  cashed 
and  ^  deposited  to  tbe  credit  of  Smith  and 
Doolin. 

Counsel  for  plaintiff  In  ern»  In  their  reply- 
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brief  have  rerj  rlgoronsly  stated  tbat  the  I 
Bastern  Oil  Company  did  not  direct  the  bank  ' 
to  hold  up  the  1917  dieck,  and  attempt  to  i 
conatnie  the  tcsttmOTiy  of  Mr.  Herndon  to  '. 
have  a  dUTerent  meaning.   There  was  noth-  | 
Ing  to  Indicate  to  Mr.  Hemdon  In  the  papers  | 
IndoBed  in  the  ^Tdope  whether  the  check  i 
was  to  pay  the  rental  upon  one  lease,  60  acres  ' 
of  which  was  owned  by  Smith  and  Doolln  I 
and  20  acres  by  Mr.  Bllng,  or  whether  tlie 
transaction  relating  to  Mr.  King  and  the  one 
relating  to  Mr.  Smith  and  Mr.  Doolln  were 
separate  and  distinct  transactions.  The  cash- 
ier might  well  have  presumed,  upon  receiving 
a  check  for  $80,  with  instructions  to  deposit 
$20  to  King  and  $60  to  Smith  and  Dootin's  a.c- 
count,  that  the  same  was  one  transaction, 
and  constituted  the  payment  payable  on  one 
lease.   Both  payments  being  due  as  disclosed 
by  the  vouchers  I>ecember  23, 1917,  the  cash- 
ier testified  that  he  did  not  know  how  to 
handle  the  transaction  without  knowing  the 
facts.    It  does  not  seem  tmreasonable  that 
be  did  not.  Whether  Mr.  Shaffer  when  talk- 
ing to  Mr.  Hemdon  knew  that  the  check  cov- 
ered two  separate  leases  and  distinct  trans- 
actions  does  not  appear.   Mr.  Hemdon  testi- 
fied, not  tbat  Mr.  Shaffer  told  him  to  cash 
the  check  and  hold  the  $20  that  belonged  to 
Mr.  Kln^,  but  tbat  he  directed  him  to  hold 
up  the  check,  and  this  is  exactly  what  Mr.  I 
Hemdon  testified  he  did  do,  and  held  it  until 
he  received  the  further  orders  from  the  com- 
pany.  That  in  Marcdi  1919,  he  received  or- 
d«n  from  the  company,  and  ctmiplied  with 
their  request.  Upon  the  other  hand  Mr.  Shaf- 
fer testified  that  he  simply  directed  the  cash- 
ier to  comply  with  the  directions  at  the  cam- 
pany.  This  was  what  the  caller  had  Just 
lufmmed  Mr.  Shaffer  that  be  was  tmable  to 
dOb   We  are  tmable  to  see  anyttilnK  unrea- 
sonable concerning  Mr.  Hemdon's  testimony, 
nor  anyttilng  improbable,  and  we  are  onable 
to  say  t2iat  the  same  la  nnworttiy  of  belief. 

[4]  The  question  for  determination  Is,  Do 
these  facts  amount  to  a  payment  according 
to  the  terma  of  the  lease  contract,  and  on  or 
prior  to  Decoaber  23,  1017?  In  determining 
these  facts,  it  ia  well  to  r^ember  tiiat  this 
conrt  has,  In  a  lone  Une  of  dedslcHU  in  con- 
struing contracts  of  this  kind  and  character, 
announced  the  following  rule: 

"When  contracts  are  optional  in  respect  to 
one  party,  they  are  strictly  construed  in  favor 
of  the  party  tbat  ia  bound  and  against  the 
party  tbat  ia  not  bound."  Frank  Oil  Co.  t. 
BeUeview  Gas  &  OU  Co.,  20  OkL  710,  119  Pac. 
260.  43  Ll  R.  A.  (N.  S.)  487;  Kolachny  v. 
Oalbreatfa.  26  Okl.  772,  110  Pac.  002,  38  U 
B.  A.  (N.  S.)  451;  Snperior  On  &  Gas  Oo. 
V.  Mehlin,  25  Obi.  800,  106  Pac.  646,  138  Am. 
St.  Bep.  042;  Mitchell  v.  Probet,  62  OU.  10, 
162  Pac.  597;  Bearman  v.  Dnz  Oil  &  Oae 
Co.,  106  Pac.  199;  Northwestern  Oil  &  Gas 
Co.  V.  Branlse,  175  Pac.  533,  3  A.  L.  B.  344; 
Garfield  OU  Co.  T.  Obamplin.  78  OkL  91,  189  ; 
Pac.  514.  1 


[I]  By  aivlying  the  flame  role  to  tiie  facts 
in  the  case  at  bar,  has  tJie  lessee  complied 
strictly  with  the  terms  of  Its  contract  In  mak- 
ing Its  paymoit?  These  facts  do  not  show 
such  a  compliance  with  the  terms  of  tbe  cod- 
tract  The  facts  dlsdoee  that  no  payment 
was  made  to  Smith  and  Doolln  on  or  before 
December  23, 1017.  nor  were  they  given  credit 
for  the  amount  of  rentals  by  the  Natimial 
Bank  ot  Commerce  on  or  before  said  date, 
nor  did  they  receive  credit  at  the  bank  tor 
said  amount  nntll  the  27th  day  of  Marcb, 
1019,  nor  was  tbe  money  accessible  to  them  in 
any  way.  They  had  not  received  the  money, 
and  it  was  in  no  place  snbject  to  their  chedc 
or  order,  nor  was  It  so  deposited  until  March 
27, 1919.  The  evidence  in  the  case  disclosed 
no  doubt  tbat  the  company  intended  to  pay 
the  rentals.  That  the  rentals  were  not  paid 
or  the  terms  of  the  lease  were  not  complied 
with  may  be  attributed  to  tlie  following 
facts: 

First  That  tbe  lease  contract  itself  made 
no  provision  for  paying  by  check  or  draft, 
and  the  company  attempted  to  make  pay- 
ment In  that  manner. 

Second.  The  company  by  its  own  acts  com- 
mingled this  transactltHi  or  the  payment  of 
rentals  to  Smith  and  Doolln  with  a  separate 
and  distinct  transaction  between  the  company 
and  Hugh  King,  thereby  causing  cmfuslon. 

Hilrd.  That  Mr.  Shaffer,  who  was  in 
charge  of  tbe  Tulsa  office,  ordered  and  direct- 
ed the  dieck  of  the  company  to  be  held  upun- 
tU  the  bank  received  further  orders,  and,  ir- 
respective of  whether  the  agait  bad  any  au- 
thority to  give  such  an  Instruction,  the  in- 
struction was  givoi  and  acted  iq>on. 

Fourth.  The  company^i  agent  at  Tulsa 
testified  he  informed  the  company,  presum- 
ably on  the  date  he  received  notification  from 
tbe  bank  at  Talaa,  about  Deoambw  1.  U17. 
that  Mr.  King  would  not  accept  his  $20. 
What  kind  of  a  letter  or  bow  be  notified  flie 
company  does  not  aK>ear.  Tbe  otnnpany  of- 
fers no  explanatitm,  and  the  record  ia  sUent 
of  anything  that  transpired  la  the  office  of 
the  c(Hnpanr  frtnu  Dacember  1,  IBUTt  to  Haxdi 
27.  1910.  During  all  of  this  time,  without 
any  fault  on  tlie  part  of  tha  leaatta,  fbe  terms 
and  conditions  of  tlieir  lease  were  not  com- 
plied with,  niey  had  not  received  the  money, 
or  tbe  money  was  not  placed  In  the  bank  ac- 
cording to  the  terms  of  the  lease,  nor  was  the 
mou^  in  a  place  where  tbey  oould  reo^ve  tt 

Fifth.  Acc<nding  to  tbe  testinumy  of  Mr. 
Shaffer,  the  Buffalo  office  was  notified  there 
was  some  controversy  about  the  check  given, 
and  how  to  deposit  the  same,  and  this  notice 
was  received  by  them  almost  20  days  before 
the  payment  was  due,  and  though  they  are 
presumed  to  have  in  their  possession  the  no* 
tice  received  by  them  from  Mr.  Shaffer,  the; 
have  not  produced  the  same,  and  the  record 
is  ellent  as  to  any  steps  taken  by  them  to 
see  that  the  terms  of  the  lease  had  been  coot* 
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pUed  nidi  until  more  than  one  jeax  after 
they  had  notice  of  that  tact. 

Sixth.  It  l8  evident  from  the  record,  con- 
fiidering  the  fona  of  the  draft  and  receipt  at* 
tunned  tteretc^  together  with  the  Touchers, 
the  cwnpaiv  vaa  attempting  to  have  a  re- 
ceipt tor  the  paymoit  of  the  rentals  of  their 
leaBe  omtract  In  the  Instant  case,  it  would 
show  that  the  check  was  issued  for  the  pay- 
ment ot  this  rental,  bat  their  records  :irauld 
show  this  duck  had  never  been  cashed  and 
returned  to  them,  and  they  woidd  have  no  re- 
ertpt  for  tbe  payment  of  the  rental,  and  did 
not  hare  until  March,  1919,  and  they  have 
set  out  no  reason  or  why  they  permitted  the 
transaction  to  continue  for  sadi  a  length  of 
time  without  any  inention  of  tbe  fttct 

If  the  terms  of  the  lease  were  not  complied 
with  for  the  reasons  stated  above  or  for  any 
other  reasoo*  tbe  lease  fixes  the  status  of  the 
partiesw  The  parties  have  entered  into  a  con- 
tract, and  their  rights  should  be  determined 
by  the  terms  of  the  contract  itself  If  possible^ 
Th^  hare  provided  in  their  contract  what 
the  result  should  be  If  the  terms  of  the  con- 
tract were  not  complied  with.  a:hls  court 
may  constrAe  contracts,  but  it  is  unable  to 
make  contracts  for  the  parties,  and  if  the 
parties  hare  agreed  In  writing,  and  as  a 
part  of  Oie  consideration  for  their  omtract, 
without  any  exception,  that  upon  a  failure 
to  comply  .with  the  terms  the  lease  should 
tennlnate  as  to  both  parties,  we  see  no  rea- 
stm  why  the  i»rtles  should  not  lire  up  to 
Uieir  contract  There  are  many  kinds  and 
character  of  leases,  and  the  terms  of  the 
leases  are  different,  and  It  must  be  presumed 
that  the  lease  contains  the  agreement  of  the 
parties,  and  .where  the  terms  are  unambiguous 
there  should  be  no  Interpretation  placed  upon 
the  lease  contract  that  could  not  be  placed 
upon  the  same  language  used  in  any  other 
contract. 

This  court  has  coDstrued  the  identical  kind 
of  a  lease  upon  two  occasions: 

First.  Ohief  Justice  Owen  in  the  case  of 
OurtlB  V.  Harris,  76  Okt  226,  184  Pac  674, 
stated  as  follows: 

"A  court  of  equity  will  refuse  to  quiet  title 
under  an  oil  and  gai  lease,  where  a  wdl  was 
Dot  completed  or  paymeDt  tendered  within  a 
period  fixed  under  an  express  provialoii  (hat 
tbe  lease  should  terminate  as  to  both,  parties, 
unless  B  well  was  completed  or  pa.vmeDt  ten- 
dered. To  refuse  plaintiff  relief  Is  not  to  de- 
dare  a  forfeiture;  the  lease  having  terminated 
by  its  npress  terms." 

Second.  The  question  was  then  before  this 
ooort  in  the  case  of  Oarfleld  Oil  Ga  v. 
OhampUn,  189  Pac.  B10,  the  court  stated  as 
follows : 

"The  lessee  is  bound  by  its  terms,  and  where, 
under  the  terms  of  an  'unless'  lease,  the  lease 
terminated  if  a  well  was  not  completed  in  six 
iDontiis  from  the  date  thereof,  vr  rentals  paid 
as  tterain  provided,  the  failure  to  complete  a 
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wcU  or  pay  the  rentals  within  the  time  stipu- 
lated automaticBlIy  terminated  the  lease." 

[7]  By  applying  the  same  rule,  the  failure 
to  make  the  payment  provided  for  In  the 
lease  on  the  28d  day  of  December,  1917.  au- 
tomatically terminated  tbe  lease  as  to  boflt 
parties. 

[I,  I]  The  def^dant  however  contends  that 
'  the  bank  was  the  agent  of  the  lessor  and 
waived  a  strict  compliance  with  the  terms  of 
the  lease.  In  determining  whether  the  bank 
was  the  agent  of  the  lessors.  It  is  necessary 
to  look  to  the  contract  itself  and  the  language 
used  therein.  The  lease  in  question  reads  as 
follows: 

"To  lessor's  credit  in  the  National  Bank  of 
Commerce  or  its  successors,  which  shsll  eon- 
timie  as  the  d^odtory  regardleas  of  dumges 
of  owserdiip." 

The  parties  .when  entering  into  this  con- 
tract did  not  attempt  to  designate  the  bank 
as  the  agent  of  lessor,  but  saw  fit  to  desig- 
nate It  aa  a  depository.  This  court  has  twice 
passed  uptm  leases  very  similar  to  this,  and 
in  the  case  of  Mitchell  v.  Probst,  62  Okl.  10, 
152  Pac  697,  this  court  used  the  following 
language  : 

"In  fact,  under  the  proviaiona  of  tbe  con- 
tract, and  in  the  absence  ot  any  other  evidence, 
the  bank  was  only  a  depository,  agreed  upon 
by  the  parties  as  a  convenient  place  in  which  to 
deposit  tbe  money  due  tbe  plaintiff,  but  with  no 
authority  to  waive  any  rights  of  either  party, 
or  to  bind  either  pari^  further  than  to  receive 
tbe  money  wben  paid.  If  the  money  had  been 
deposited  in  the  bank  before  tbe  expiration  ol 
,  the  time  limit,  it  would  have  bem  a  sofficiaat 
ooinplianct-  with  the  terms  of  the  contract; 
otherwise  it  is  not." 

It  would  seem  tiut  this  Is  exactly  what  the 
parties  In  tbe  Instant  case  intended,  because 
they  especially  referred  to  the  fact  in  flielr 
lease  contract  that  Qis  bank  should  be  flie 
depository. 

This  court  In  the  case  of  Kolacbny  t.  Gal- 
breath.  26  Okl.  772,  110  Pac.  902,  38  L.  R.  A. 
(N.  S.)  461,  stated  as  follows : 

"There  is  nothing  te  show  that  tbe  First  Na- 
tional Bank  of  Boynton  was  the  agent  of  the 
lessor  or  her  grantee" 

—although  the  lease  in  that  case  contained 

the  proTlslcm: 

"All  payments  of  said  rentals  to  be  made  at 
the  First  National  Bank,  Boynton  to  the 
credit  of  parties  of  the  first  part." 

The  court  then  quoted  with  approval  from 
the  case  of  Ohapi^  v.  Kansas  CSty  l^triiled 
Brick  00.,  70  Kas.  728,  TO  F»c  660^  wUch 
stated  as  ftdlows: 

"No  money  was  ever  deposited  fay  the  de- 
fendant in  said  bank  to  the  credit  of  the  plain- 
tiffs, and  no  credit  •  •  •  was  caused  to  be 
entered  on  the  books  of  the  bank  by  defmd- 
ant  Tla  che^  was  not  dcUveMd  to  pla^tUb^' 
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and  1b«r  had  no  information  of  Its  axiiteiuM 
vntn  the  ntk  day  of  February,  1902.  •  •  • 
The  ebeck  of  the  eompany  payable  to  the  or* 
dar  of  plahttiffi,  in  the  banda  of  its  treasarer, 
waa  not  e<iniTaleDt  to  pladng  the  money  in 
the  hands  of  pleantiffs  or  deaMtsHinc  that 
amoont  to  their  credit  in  a  Bolveot  bank.  It  is 
immaterial  that  defendant  was  solvent,  or 
that  it  had  a  deposit  in  the  bank  upon  which 
it  drew  this  check.  The  plaintiffs  had  not 
agreed  to  depend  apon  its  solTency  or  to  take 
ita  <^eck.  Upon  tiie  nndiapated'  facts  the 
eovrt  riiould  Imve  Inatnietad  the  jary  to  find 
for  the  ^atntilh.** 

PlalntUt  in  error  relies  upon  the  fioOowing 
cases:  Friend  t.  HaUory,  S2W.Ta.6S.4S 
&  B.  114;  Lorett  t.  Eastern  OU  Ga,  68  W. 
Ta.  667,  70  S.  B.  707,  Aim.  Cos.  1012B,  SOO; 
Beatty  OU  *  Oas  Go.  t.  Blanton  (D.  C)  245 
BM.  979;  Texaa  Ca  t,  Wimberlf  CF».  OLr. 
App.)  218  S.  W.  286w 

While  In  BACb  case  above  cited  ttie  conrt  in 
{nssing  npon  the  case  referred  to  tlie  bank 
as  tbe  agmt  of  tbe  lessw  *'to  receire  tbe 
numey,**  yet  in  n<me  of  tbose  cases  did  Uie 
court  attempt  to  say  that  tbe  bank  became 
the  general  agent  tor  the  lessor,  but  simply 
tb»  "agent  to  recelTfi  the  money.**  Whether 
the  bank  is  deniuninated  the  agent  to  receive 
the  money  or  the  depoaltory  where  1h«  money 
may  be  deposited  does  not  seem  material,  so 
long  as  the  bank's  authority  is  Jnst  the  same 
in  cither  case,  and  that  aatborit?  is  limited 
by  the  lease.  There  is  no  contention  In  any 
of  the  cases  cited  by  idalntlff  In  error  that 
making  tbe  bank  the  depository  or  as  th^ 
refer  to  the  bank  as  tbe  agent  of  the  leean- 
to  receive  the  rentals  made  the  bank  an  agent 
with  general  authority,  nor  did  it  give  tbe 
bank  any  authority  except  that  conferred 
uptm  the  bank  by  Tirtne  of  the  lease  contract. 

The  result  reached  In  each  of  the  cases  cit- 
ed would  have  been  the  same  ^vhethcr  the 
bank  was  referred  to  as  agent  or  as  the  de- 
pository. In  strict  legal  sense,  a  state-  or 
national  bank  In  Its  corporate  capacity  can- 
not act  as  the  agent  of  an  Individual.  Its 
ri^ts  and  duties  are  defined  by  law.  It  Is 
by  reason  of  Its  organization  a  place  for  the 
deposit  of  money.  While  the  officers  of  the 
bank  may  act  as  the  agent  for  individuals, 
yet  tbe  bank  as  erach  in  strict  legal  sense  can- 
not act  as  the  agent  of  Individuals.  We  think 
tbe  terms  "agent"  or  "agency"  is  more  con- 
fusing than  the  word  "depository."  In  ei- 
ther sense  the  only  authority  the  bank  had 
was  what  was  delegated  to  it  by  the  lease 
contract  and  by  the  parties  themselves. 

This  court,  in  the  two  cases  referred  to, 
has  referred  to  the  bank  as  the  depository, 
and  that  has  been  tbe  recognized  rule  in  this 
state  for  10  years,  and  we  see  no.  reason  to 
Interfere  with  the  rule  announced  In  those 
cases,  nor  would  it  gain  any  useful  purpose 
unless  it  could  be  said  that  referring  to  the 
bank  as  the  agratt  Instead  of  a  depository 
might  be  a  mor»  conftialiig  term,  tliereby  pe> 


mittfaig  parties  to  attempt  tft  xciy  upon  acts 
of  a  bank  as  the  agent,  when  said  power  at 
anthority  was  not  delegated  to  It  b7  tte  oon- 
tractlng  parties  thenuwlves. 

The  defendant  in  Its  brief  sabdiTides  its 
argument  on  other  questtons  In  the  brief  un- 
der the  following  headlngB : 

"It  the  oUigation  waa  *to  have  on  deposit  the 
rentals,'  etc.,  then  that  obl^ation  has  been  per- 
formed.  What  is  a  depoaitt 

"A  depositor  is  one  who  delivers  to  or  leaves 
with  a  bank  money  subject  to  his  order.  State 
T.  Gondttg  Bute  Sarinss  Bank,  186  Iowa,  78* 
U8  N.  W.  500." 

This  poaltlfflt  Is  untenable,  for  Qie  tacts  do 
not  emtorm  to  tbio  fticts  In  the  case  at  bar. 
In  the  flrrfc  place,  neither  the  mon^  nor  cred- 
it was  in  the  bazik  subject  to  the  order  of  the 
plalntlfte.  Ko  sncb  deposit  was  ever  made, 
and  tai  order  to  bring  the  fbcts  In  this  case 
within  tlie  rale  above  announced  it  wonld  be 
necessary  to  eliminate  ftom  the  caas  tbe  evir 
denoe  of  the  bank  cashier.  The  defendant 
again  asserts  as  follows : 

"The  leaae  provided  that  payment  might  b% 
made,  or  tsndcred  to  tkt  National  Bank  of 
Commerce  for  the  lessor's  credit;  snd  if  pay- 
ment was  made  or  tendered  within  the  time 
and  in  any  form  acceptable  to  bank,  the 
omission  of  the  bank  to  enter  tbe  same  to  tlko 
lessor's  credit  woold  not  tanaHdato  tte  pay- 
ment.'* 

This  contenti<m  Is  likewise  untenable,  for 
tbe  reason  tbe  evidence  of  the  cashier  of  the 
bank  disclosed  that  the  check  or  draft  waa 
not  accepted  by  the  bank  until  it  received  fur- 
ther orders  and  directions  friHa  the  company, 
and  these  directions  were  nf)t  received  until 
March  27, 1919-  Further,  the  check  Itself  dis- 
closed that  it  was  not  ctmsldered  a  payment 
until  received  and  accepted  by  indorsemoit 
Tbe  Indorsement  was  not  made  vntU  MatA 
27, 1919. 

It  Is  next  asserted: 

"When  the  bank  received  and  accepted  the 
check  and  subseiiaently  cashed  it,  payment  was 
effected  as  of  the  date  tbe  bank  received  the 
check." 

This  poslti<Hi  is  likewise  untenable  for  the 
reason  the  bank  cashier  testified  the  check 
was  held  up  at  the  directl(Hi  of  the  agent  of 
the  company  for  further  Instructions.  This 
held  the  check  in  abeyance,  and  If  the  evi- 
dence of  the  bank  cashier  is  true  or  believed 
under  the  circumstances  to  be  true,  the  ehe<^ 
was  not  accepted  until  the  check  was  indors- 
ed, which  was  Mardi  27. 1919.  This  certainly 
would  not  be  considered  payment  to  the  plain- 
tiffs while  the  check  was  held  up  under  di- 
rections of  some  agent  of  the  company. 

It  Is  next  asserted  as  f  ollowa : 

"Plaintiffs  admit  that  payment  to  the  bank 
would  be  payment  to  them.  Tbe  check  in  pay- 
ment was  sent  to  tbe  bank  more  than  three 
weeks  before  the  money  was  due,  and  retention 
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of  the  check  for  that  unreasonable  period  of 
time  conatltoted  payment  to  the  bank,  and 
therefore  made  the  bank  the  debtor  of  Smith 
and  DdoHd  before  the  doe  date." 

This  contention  is  likewise  untenable  ac- 
cording to  tbe  bank  cashier's  testimony.  The 
bank  coQld  not  be  debtor  to  Smith  and  Doo- 
Uu,  when  the  bank  was  ordered  and  directed 
to  hM  up  the  check.  The  chedc  itaelf  re- 
fntes  any  snch  contoation. 

Tile- next  ctmtentlon  is: 

"If  the  plalntiffa  were  concerned  with  the 
medium  of  payment,  then  by  their  letter  to  the 
defendant  dated  Jnly  3, 1919,  they  waived  their 
objections  thereto,  ratiiSed  the  medium  in  which 
payment  was  made,  and  estopped  themaelves 
from  anbseqaoitly  questioning  it." 

We  do  not  believe  this  qneiUon  Is  materi- 
al In  tbe  case,  t<fe  the  letter  ot  July  IS,  1910, 


ble  defuse,  bat  pleaded  payment  It  now  re- 
lies upon  the  case  of  Shaffer  t.  Marks  (D.  C.) 
241  Fed.  189.  and  AeS^  Shaffer,  256  Fed. 
648,  168  C.  C.  A.  42.  These  cases  are  not  hi 
point,  for  the  reason  the  lease  in  controversy 
there  contained  no  proTision,  npon  failure  to 
pay  the  rental,  the  lease  should  become  ab- 
solutely null  and  void,  nor  did  It  provide  the 
lease  should  terminate  as  to  both  parties  un- 
less tbe  rental  was  paid.  Under  the  lease  in- 
volved there,  the  lessee  could  maintain  an 
actton  to  collect  the  rent,  if  not  paid.  No 
such  right  existed  in  the  case  at  bar.  The 
application  of  the  equitable  rule  announced 
in  those  cases  can  hare  no  appllcatlcm  to  a 
case  where  the  parties  themselves  have  coo- 
I  tracted  that  a  failure  to  pay  tbe  rental  when 
!  due,  terminates  the  lease  as  to  both  parties. 
I  Defendant  further  relied  upon  the  case  of 

-L      ,1       ^     ^        -™     i  Brunson  t.  Carter  Oil  Co.  (D.  C.)  259  Fed. 
was  written  after  all  tte  transactions  occur,         ^^j^       ^^^^^  j^^^  ^^^^ 


red,  nor  would  the  factar  amount  to  an  estop- 
nor  was  estoppel  pleaded. 
The  next  contention  Is: 

"Under  a  general  plea  of  payment,  it  is  not 
necessary  to  show  that  payment  was  made  in 
legal  tender.  Under  such  plea,  evidence  may 
be  received  that  anythiog  was  given  and  re- 
ceived in  satisfaction  of  the  obUgatlon." 

This  contention  la  not  applicable  for  the 
reason  that  there  is  no  evidence  that  the 
check  was  accepted  in  satlBfactlon  of  the  ob- 
Ugatlon untfl  on  the  27th  day  of  March,  1919, 


opinion  In  that  case  based  his  contention  up- 
on section  2844  and  section  908,  E.  L.  1910, 
yet  in  that  case  the  Issoe  was  raised  by  the 
iHeadings,  and  mistake  was  pleaded.  This 
court  distinguished  the  facts  in  that  case,  in 
the  case  of  Oarfleld  OU  Go.  v.  Champlin,  78 
Okl.  91,  189  Fac.  514,  Justice  PItchford,  who 
delivered  the  opinion  of  the  court,  held  that 
under  the  facts  In  that  case  there  was  a  dif- 
ference between  a  mistake  and  negligence* 
and  that  the  court  never  gave  any  relief  on 
the  ground^  of  negligence.  This  court  in  the 
when  the  same  was  cashed,  and  on  that  date  !  of  Curtis  v.  Harris,  supra,  held 
it  was  in  satisfaction  ol  the  oblfeatlon,  but  j  there  vraa  no  forfeiture  of  the  lease,  but 
not  until  that  date.  i  there  was  an  agreement  that  the  lease  ter- 


The  plaintiff  In  error  dtea  numerous  an- 
thorities  and  a  very  extensive  brief  upon 
eMh  qneatlon  presented,  but  wb  are  unable 


minated.  This  contention  of  plalntUF  in  er- 
ror, is  untenable,  for  the  following  reasons! 
First.  For  the  reason  that  the  question 


to  agree  wMt  plalntUT  In  error  tb&t  any  ot !  raised  by  the  pleadihgs.  nor  was  It 


said  positions  can  be  appUeable  to  the  case 
at  bar,  tar  the  reason  that  In  order  to  con- 
idder  dther  of  said  principles  tbe  court  would 
have  to  ellnilnate  the  evidence  of  the  cashier 
of  the  bank,  to  wit,  Thal^  after  receivii^  tbe 
clieck  and  being  Infonned  by  Mr.  King  not  to 
credit  920  to  bis  credit,  be  did  not  understand 
how  to  handle  the  tramactloa,  and  t*en  call- 
ed the  offlee  of  the  company,  and  Mr.  Shaffer 
directed  him  to  hold  the  <!bedE  nntil  further 
orders  from  the  company.  This  we  are  un- 
able to  da  When  that  evUence  Is  consider 
ed,  and,  if  believed,  the  position  taken  by 
counsel  for  plaintiff  in  error  upon  eac^  i^n- 
cMAe  ot  law  cuttended  fbr  Is  nntenaUe^ 

It  la  not  OfKOtended  by  defendant  that  a 
court  of  egul^  wtn  not  cancel  a  lease  under 
the  drearastances  as  shown  by  tin  record  In 
this  case.  We  do  not  think  tibe  position  of 
plaintiff  in  error  is  tenable  under  the  Issues 
made  in  tbe  trial  court  D^endant  did  not 
plead  equity,  nor  attempt  to  idead  an  equlta- 


an  issue  In  the  trial  of  the  case  below. 

Second.  Tbe  facts  In  this  case  do  not  bring 
it  within  the  rule  announced  in  the  case  of 
Branson  v.  Garter  Oil  Co.  supra.  The  tom- 
pany  fiiUed  to  give  any  excuse  for  not  mak- 
ing said  payment  alttiough  It  had  notice  bott 
at  Oe  Tulsa  and  Buffalo  cSie»,  at  least  two 
weeks  prior  to  tbe  thue  Itae  payment  was  flue, 
that  there  was  a  eontroversr  over  Its  cheA, 
and  it  gives  no  reason  or  tttplanatUm  of  wby 
tt  dM  not  attend  to  the  matter  until  March 
27,  1919.  Elven  If  ttalB  court  would  fbllow 
Judge  Williams  In  tte  ease  of  Branson  v. 
Carter  OU  Co.,  tbe  ftets  here  do  not  bring  it 
wllAln  the  rule  announosd  In  ttat  ease. 

For  tbe  reasMs  i^ted,  the  Judgmoit  ct 
the  trial  court  la  affirmed. 

PXTOHirORD,  HARBISON,  BAIIJBT,  and 
COUylEB,  JJ.,  cononr. 

RAINBT,  0.  J.,  and  JOHNSON  and  mO>- 
GINS,  JJ.,  dlMent 
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BILBY  V.  JACOBS.  (No.  99240 
(tSnpreme  Oonrt  of  OUahoma.  Feb.  8,  1921.) 

(SyUahus  hp  the  Oovrt.) 

1.  Iidltns  «=»I^ENrollinont  rooord  hald  oon- 
elailve  u  to  ago  bat  aot  as  to  date  of  birth. 

The  enrollment  record  dated  May  16,  1901, 
giving  the  age  of  an  enrolled  citizen  of  the 
Creek  Tribe  of  Indians  as  six  years,  is  concln- 
flive  that  he  had  arrived  at  that  age  at  some 
period  of  tane  within  the  year  preceding  that 
date,  hat  la  not  condasiTe  u  to  tbo  date  of 
birth. 

2.  SuflloltMy  of  ovldenoe. 

Record  examined.  Held,  that  there  ia  com- 
petent eridence  reasonably  tending  to  support, 
the  jadgment  appealed  from,  and  the  same  la 
affirmed. 

Appeal  from  IMstrlct  Court,  Hughes 
Ooonty;  Geo.  0.  Crump,  Judge. 

Action  by  JtOm  A.  Jacobe  against  Nldu^ 
T.  Bllby.  Judgmrat  for  plalntlfl,  and  de- 
fendant appeals.  Affirmed. 

Lewis  C.  lAWSon,  W.  L.  UcFaU,  and  Ang- 
Uu  &  SterenBon,  all  o£  H<AdaiTUle,  for  plain- 
tUr  In  error. 

Harry  H.  Diamond,  of  HoldenvUle,  tor  de- 
fttidant  In  error. 

JOHNSON,  J.  Thla  Is  an  appeal  from  the 
district  court  of  Hugbes  ooonty ;  Hon.  Geo. 
C.  Crump,  Judge. 

This  action  was  commenced  by  J<dm  A. 
Jacobs,  plaintiff,  against  Nldiolas  V.  Bilby. 
defendant,  in  ejectment,  October  18,  1916.  to 
recover  the  possession  of  the  H.  W.  ^,  oi 
section  20,  township  6  north,  range  9  east, 
and  for  rents  and  profits. 

A  Jury  was  waived  and  the  cause  tried  to 
tile  court  on  October  6,  1917,  and  the  court 
granted  a  Judgment  In  favor  of  the  plaintiff, 
decreeing  to  him  possessioa  of  the  land,  and 
a  Jadgmeut  in  the  sum  of  $240  with  interest 
tliereon  from  date  at  the  rate  of  0  per  cent, 
per  annum,  to  revrase  whldi  Judgment  this 
proceeding  In  wrat  was  r^ularly  com- 
menced on  Blay  7,  1918,  by  petition  tn  «mx 
with  cogy  of  case-made  attached. 

The  auctions  of  tiie  plaintiff  and  the 
undisputed  evidence  shewed  that  the  land  in 
controversy  was  the  allotment  of  Chona 
Ulceo,  a  full'blood  Creek  Indian,  enrolled 
opposite  No.  7546  of  the  approved  rolls  of 
the  Greek  Tribe  o£  Indians;  that  J<dm  A. 
Jacobs,  fbo  idaintiff,  on  the  10th  day  ct  May, 
1016,  secured  agricultural  leases  on  the  snr- 
plna  and  homestead  of  the  allottee,  on  the 
h(miestead  for  taa  year  and  on  the  MirploB 
for  five  years. 

The  defendant,  N.  T.  BUby,  aecared  a 
lease  on  the  same  land  Blay  Sai.  1916,  and 


alleged  In  his  answer  that  Ibe  leases  of  Qbe 
plalntift  were  void  and  of  no  ^Eeet,  imtng 
been  taken  prior  to  the  allottee  reai^ilng  his 
majority.  Both  parties  introduced  enroll- 
ment records  and  their  req^ectlTe  leases  in 
evidence,  there  being  no  birth  affidavit  In  the 
records  submitted  by  tither. 

The  enrollment  records  introduced  b^  both 
sides  disclosed  that  the  allottee  was  enrolled 
May  18,  1901,  age  6  years,  and  the  ccmtai- 
tion  of  the  plaintiff  Is  that  16  years,  there- 
after, to  wit,  on  May  18.  1916,  the  allottee 
attained  his  majority,  and  the  date  at  the 
plaintiff's  leases  is  May  22,  1916. 

The  court  made  the  following  findings  ctf 
fact: 

'The  court  finds  tiiat  the  land  in  controverv, 
which  is  described  in  plaintUFa  petition,  was 
the  allotment  of  Chona  Micco,  a  Creek  Indian 

by  blood,  duly  enrolled  as  such. 
'  "The  court  further  finds  that  on  the  10th  day 
of  May,  1916,  Chona  Micco,  the  allottee,  leased 
the  land  in  controversy  to  John  A.  Jacobs,  or 
that  portion  of  his  land  known  as  his  surplos  al- 
lotment for  a  period  of  time,  h^lnning  on  Hm 

lOtfa  day  of  May,  1917,  and  ending  on  the  

day  of  May,  1921. 

'The  court  further  finds  that  on  the  10th  day 
of  May,  1916,  the  allottee,  Chona  Micco,  rented 
that  part  of  his  land  known  as  bis  hocnestead, 
which  is  the  northwest  quarter  of  the  northwest 
quarter  of  section  20,  township  6  north,  range 
9  east,  to  the  plaintiff,  John  A.  Jacoha,  for  a 
period  of  one  year,  beginning  on  the  10th  day 
of  May,  1910.  and  endiDg  on  the  Slst  day  of 
December,  1916.  which  would  be  one  crop  year. 

"The  court  further  finds  that  after  the  two 
leasee  were  made,  executed  and  delivered  by 
the  allottee,  Chona  Micco,  to  the  plaintiff  here- 
in, that  the  allottee,  Chona  Mlceo,  did,  on  the 
22d  day  of  May,  1916,  make,  execnte  and  de- 
liver unto  N.  V.  Bilby,  the  defendant  herein,  a 
certain  lease  covering  the  surplus  part  of  the 
Bllotment  of  the  allottee  for  a  period  of  five 
years. 

"The  court  further  finds  that  on  the  22d  day 
of  May.  1916,  the  allottee,  Chona  Micco,  leased 
to  N.  V.  BUby,  for  a  period  of  one  year,  that 
part  of  bis  allotment  known  as  the  homestead, 
being  the  northwest  quarter  of  the  northwest 
quarter  of  section  20,  township  6  north,  range 
9  east. 

"That  the  leases  executed  by  the  allottee  to 
the  plaintiff  herein  are  paramount  to  the  leases 
executed  by  the  allottee  to  the  defendant,  and 
that  the  plaintiff  is  entitled  to  the  possession 
of  the  land  in  controversy  for  and  daring  a 
period  of  one  year  aa  to  the  homestead  and  for 
and  during  a  period  of  five  years  as  to  the  snr- 
plus. 

"The  court  finds  that  at  the  time  the  allottee 
made  the  leases  to  the  plaintiff  herein,  John  A. 
Jacobs,  he  bad  reached  his  majority  and  had 
full  power  to  lease  the  same. 

"The  court  further  finds  that  there  was  60 
acres  in  cultlvatiun  on  the  allotment  and  that 
it  is  reasonably  worth  the  sum  of  94  per  acre 
for  the  year  1916,  for  rental  purposes. 

*rFhat  ae  defendant,  N.  V.  BUby,  occupied, 
used  and  cultivated  and  had  possession  of  the 


^For  otlMr  osms  see  sans  toplo  and  Kar-NUHBOR  In  aU  Kv-Nttnbered  OlgesU  and  Indasss 
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land  in  controversy  for  and  during  tbe  period  of' 
1916  and  U  still  in  poasessfon  of  same. 

*rrhat  aoder  and  hj  Tirtne  of  the  titla  held  hj 
plaintiff  he  is  entitled  to  ImnecHate  possea- 
uon  of  the  premises  and  was  at  the  commence- 
ment of  this  suit  to  the  land  in  controvers?. 

"That  the  court  finds  that  the  defendant  was 
in  the  unlawful  possession  of  all  of  the  land 
described  in  plaintiffs  petition  at  the  com- 
mencement of  this  Bcdt  and  so  nnlawfully  held 
all  of  the  entire  tract  until  the  Slst  day  of 
December,  1910,  at  which  tima  the  plahitUTs 
zlsht  to  the  nofUcwest  quarter  of  the  norUiweat 
quarter  of  seetton  TO,  townihi^  6  north,  range  9 
east,  terminated,  bat  that  the  plaintiff  is  enti- 
tled to  the  possession  of  the  surphis  allotment 
at  the  commencement  of  this  action  and  is  still 
entitled  to  the  posseSBion  of  the  surplus  allot- 
ment, which  is  known  as  the  south  half  of  the 
southwest  quarter,  and  northwest  quarter  of 
the  northwest  quuter  of  section  20,  township 
0  north,  range  9  east,  Hughes  cotm^,  OkL,  and 
possession  iriU  be  awarded  to  the  plaintiff  of 
tiie  120  acrei  known  aa  the  antj^  allotment, 
which  ia  described  as  the  sonth  half  of  the 
northwest  quarter,  and  the  northeast  quarter 
of  tiie  northwest  quarter  of  section  20,  town- 
ship 6,  range  9,  and  that  Judgment  will  be  ren- 
dered for  the  sum  of  $240,  with  interest  at  6 
per  cent,  per  aimun  from  the  81st  day  of  X>e- 
comber,  1916^" 

Tin  defendant's  sole  oontentloa  Is  stated 
In  his  brief  as  follows: 

"We  contend  that  the  finding  of  the  court  and 
tibe  judgment  based  thereon  was  erroneous  in 
that  the  allottee,  Chona  Micco,  was  not  of  age 
nnta  May  18,  1916^  The  Act  of  Congress  of 
May  27.  1908,  S  8,  provides  as  follows:  That 
the  rofls  of  citizenship  and  of  freedmen  of  the 
Tlve  CSvilized  Tribes  approved  by  the  Secre- 
tary of  the  Interior  sball  be  conclusive  evi- 
dence as  to  the  quantum  of  Indian  blood  of  any 
enrolled  dtisen  or  freedman  of  said  tribes  and 
of  no  other  posou  to  determiue  questions 
ariaing  under  this  act  and  the  enroUimeDt  rec- 
ords of  the  Gommisaicmer  to  the  Five  Olvilised 
Tribes  shall  hereafter  be  condnshre  as  to  the 
age  at  said  dtlsen  or  freedmsn.' 

"Ftirtiietmor^  In  the  ease  of  Unam  et  al.  v. 
Beck.  51  OkL  727,  152  Pac.  344,  this  court 
held  as  taOaw*:  Tht  vital  question  involved 
in  this  case  is  the  age  of  the  grantor  at  the 
time  he  executed  the  deed  to  plaintiff  convey- 
ing the  lands  in  controversy.  The  evidence 
shows  that  the  deed  was  executed  bj  said  al- 
lottee subsequent  to  the  passage  of  Act  Cong. 
May  27,  1906.  c.  190,  35  Stat  312.  The  en- 
rollment recorda  of  tlw  Vife  (avilised  Tribes, 
which  are  condnslTe  as  to  the  age  of  said  al- 
lottee, were  introduced  in  evidence,  and  show 
said  allottee  was  enrolled  Septeanber  20, 
1900,  at  which  time  he  was  ten  years  of  age. 
Duncan  v.  Byars  et  al.,  44  Okl.  538,  144  Pac. 
1053;  Scott  V.  Brakel  et  al.,  43  Okl.  655,  143 
Pac.  510;  CampheU  r.  McSpadden,  44  Okl.  138, 
143  Pac.  1138;  Charles  t.  Thomburgh,  44  Okl. 
379,  144  Pac.  1038;  .PhillipB  v.  Byrd,  43  Okl. 
566, 143  Pae.  684.  Therefore  sidd  allottee  was 
not  21  years  of  age  until  September  20,  1911, 
and  the  deed  was  executed  by  him  September  I 
6,  1911,  to  plaintiff  herein  was  void.  Jackson 
T.  Lair,  48  Okl.  269.  ISO  Pac.  162;  Beid  t.  Tay- 
lor, 43  OkL  816^  144  Pm.  588L' 


"And  we  think  this  absolutely  states  the  law 
and  that  Chona  Micco  was  21  years  of  age  on 
May  IS,  1916,  and  not  prior  to  that  time,  and 
that  evidence  is  not  a^saiUe  to  prove'  that 
be  was  of  age  at  a  prior  date  and  certainly  the 
burden  of  proof  was  sot  on  the  plaintiff  hi  er- 
ror to  prove  that  said  birthday  was  at  some 
prior  time. 

"We  are  not  uiunindfal  of  the  case  of  Dun- 
can  V.  Byars  et  al.,  44  Okl.  538,  144  Pac.  1053. 
or  of  Tyrell  et  aL  v.  Shaffer  et  al..  174  Pac. 
1074,  or  McDaniel  et  sL  v.  Holland,  280  Fed. 
9^  145  0.  0.  A  139,  and  of  other  cases  along 
that  line,  but  we  do  not  agree  with  them  then, 
nor  do  we  agree  with  them  now  and  deaire 
another  expression  on  tiie  part  of  this  court" 

This  contention  of  coansel  Is  wlthoot 
merit  It  is  admitted  that  Cbona  Hlcco  was 
a  fuU-blood  Creek  Indian  and  enrolled  as 
sttcb  opiwslte  Mo.  7545.  Botli  sides,  however, 
placed  in  evidence  the  duly  certified  Greek 
rolls  and  their  respective  leases  to  the  allot- 
ment The  enrollment  records  show  that 
the  allottee's  roll  number  was  7545,  that  his 
oensus  card,  was  Na  2518.  his  old  Creek 
cenaus  card,  No.  3701,  and  that  he  was  trans- 
ferred to  Creek  card  No.  2545  on  May  3, 1901 ; 
his  final  enrollmoit  record  was  approved 
May  IS,  1901,  age  6  years.  This  coatalned 
all  the  evidence  Introduced  or  offered  1^ 
either  imrty  oonewnliv  tbe  age  of  the  al- 
lottee. 

The  defendant,  in  bis  answer,  alleged  the 
minority  of  the  allottee  on  May  10,  1916,  the 
date  he  executed  the  plaintiff's  leases.  The 
burden  therefore  was  upon  the  defmdant  to 
prove  Qiat  ttie  allottee  was  a  minor  <m  said 
date. 

[1]  Under  the  dedstons  of  this  court  and 
the  Supreme  Court  of  the  United  States,  it 
Is  held  that  the  enrollment  record  giving  the 
age  of  an  enrolled  dtlzen  of  the  Creek  Tribe 
of  Indians  at  a  certain  number  oi  yearn  «i 
the  date  of  the  enrollment  Is  condualTe  that 
he  had  arrlTed  at  that  age  st  some  period  of 
time  within  the  year  preceding  that  date, 
but  Is  not  conclusive  as  to  tb»  date  <A  his 
birth.  Jordan  r.  Jordan  «t  al.,  62  OkL  171* 
162  Pac.  768;  Marks  et  al.  Foreman,  168 
Pac.  237;  Tyrell  et  al.  v.  Shaffer  et  aL,  174 
Pac.  1074;  Gum  Brothers  Go.  v.  Mwton  et 
al.,  175  Paa  850;  Cusblng  t.  McWateni  et 
al..  176  Pae.  838 ;  Harris  et  aL  t.  Allen  et  al., 
78  Okl.  66,  188  PacL  878 ;  Heffuer  t.  Harmon, 
60  Okl.  153.  159  Pac;  650;  Hart  t.  West,  W 
Okl.  71.  161  Pac.  634;  Gilcrease  r.  MoGul- 
lough  et  al..  249  U.  S.  178-181,  39  Sup.  Ot 
198,  63  L.  Bd.  647. 

[2]  From  an  examination  of  the  entire  rec- 
ord we  find  that  there  is  compet^t  evldenca 
reasonably  tending  to  sui^rt  the  Jtidgment 
of  the  trial  court,  and  the  same  is  therefore 
affinned. 

All  the  Justices  concur,  except  KANE,  J., 
not  partldpatlng. 
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RUSH  CREEK  OIL  &  OAS  CO.  V.  KINQ 

et  al.   (No.  9853.) 

(Sapreme  Court  of  Oklaboma.  Feb.  15,  1921.) 

f8yUabu$  by  tk«  Court,) 

Minn  and  minerals  ^s»B3  —  Tranetotloi  held 
a  loan  and  not  a  tmit  find,  so  tkat  loader 
was  not  eatltlad  to  tht  aouy  agalMt 

Dontraoton. 
Where  O.  loaned  B.  Oempaiv  the  aam  of 
^,600,  to  be  used  in  driUins  an  oil  and  saa 
well,  and  said  money  was  deposited  Id  a  buk 
under  the  terma  (tf  a  drilling  contract  entered 
into  between  R.  Company  au]  K.  &  S.  and,  at 
tbe  time  said  loan  was  made  R.  Company  exe- 
cnted  an  instrument  in  writing  to  G.,  reciting 
the  loan  of  said  money,  and  in  which  it.  Com- 
pany agreed  to  return  said  money  to  (i.  if  it 
was  not  used  In  drilling  a  well  on  a  certain 
lease,  and  in  which  instroment  B.  Company 
redtea  that  it  asrigna,  tranafera  and  dellTera 
to  O.  said  anm  of  money,  and  provided  that 
she  shall  retain  said  asaignmcnt,  and  at  sacb 
Um«  that  R.  Company  fails  to  use  said  money 
in  drilling  said  well  G.  may  recall  and  ask  the 
return  of  said  money,  in  the  event  the  same 
has  not  been  expended  In  drilling  said  well,  and 
in  which  instrument  R.  Company  agrees  to  eze- 
CQte  to  C.  a  mortgage  upon  all  leases  and 
physical  eSeeta,  deirick  and  equipment,  to  bet- 
ter aecore  the  mon^  borrowed,  held,  tbe  trans- 
action conatitntea  a  loan,  and  not  a  trust  fund, 
and  Q.  is  not  entitled  to  said  money  as  against 
S.  &  B.,  who  performed  labor  under  aaid  drill- 
ing contract. 

Am>eal  from  District  Court,  Oarfldd  Coun- 
ty; J.  C.  Robberts,  Judge. 

Action  by  William  King  and  3.  S.  Slike, 
copartners,  doing  bualneaa  under  tbe  firm 
name  and  style  of  King  &  Slike,  against  the 
Bush  Creek  OU  &  Qas  Company,  wherein 
Medora  Olbbs  interr^es.  Judgment  for 
plaintUts.  and  def«idant  and  Intervene  ap- 
peal. Affirmed. 

Lydlck  &  Hood,  of  Oklalxnna  Caty,  for 
pUtntlffa  In  error. 

W.  J.  Otjen  and  George  W.  Buckner,  botb 
of  Enid,  for  defendants  in  error. 

NICHOLSON,  3.  Thla  action  was  institut- 
ed In  the  district  court  of  Garfield  county  by 
the  defendants  in  error.  King  &  SUke,  to 
whom  we  will  hereafter  refer  as  plaintiffs 
against  the  Bush  Greet  Oil  &  Gas  Company, 
htfeinafter  referred  to  as  the  company,  and 
the  First  National  Bank  of  Enid,  to  recover 
from  the  company  tbe  sum  of  $3,136,  alleged 
to  be  doe  plaintiffs  for  drilling  a  certain  oil 
vdl,  and  for  certain  delay  in  prosecuting 
the  woi^  caused  by  the  negUg^ice  of  the 
oorapany,  under  a  contract  In  writing  be- 
tween tbe  plaintiffs  and  the  company,  and  to 
restrain  the  First  National  Bank  of  Eaid 
from  disposing  of,  removing,  or  using  the  i 
sum  of  fSAOO  '<m  d^oslt  with  said  bank  nn-  ] 

4Ss>For  otaer 


der  tbe  terms  of  said  contract  The  plalntUT 
In  err<»r,  Aiedoni  Glbba,  filed  her  Interptaa. 
and  will  be  hereafter  referred  to  as  the  In- 
tervener. 

The  facts  are  that  on  or  about  the  6th  day 
of  March,  191T,  ^InOKi  and  defmdant 
oompany  eDtered  into  a  contract  In  writing 
by  the  terms  of  which  the  plainUffs  agreed  to 
diin  a  well  for  lAtalnlng  oU  or  gas  in  aec- 
tUm  7,  township  21  nwtb,  range  4  west,  in 
Garfldd  ooanty;  that  under  the  tenus  of 
said  contraot  ttw  company  was  to  furnish  a 
complete  Ouahtng  standard  calf  wheel  rig, 
all  casIiigB  and  i^pe  necessary,  the  aln  and 
amounts  thereof  to  be  designated  by  tbe 
plaintiffs,  and  all  water  and  fuel  necessary ; 
said  well,  unless  sooner  abandoned  by  the 
company,  to  be  drilled  to  a  depth  of  2,000 
feet  or  more,  as  directed  by  the  company. 
The  plaintiffs  to  Tecdve  $8  per  foot  tat  Uie 
first  1,200  feet  or  leas  drilled,  and  tbe  som 
of  9SJS0  per  foot  from  1,200  to  1,000  feet  and 
$4-60  per  foot  frmn  1,000  feet  to  2j000  feet; 
that  no  part  of  aald  contract  price  Aould 
In  any  event  be  paid  tintll  said  wdl  shoold 
be  drlUed  to  tlie  depth  of  1,200  f6et  Upon 
reaching  the  d^th  of  1,200  feet  the  contract 
price  should  be  paid,  and  upon  reaching  tbe 
depth  of  1,600  feet,  the  contract  price  should 
be  imid,  etc.  It  was  further  agreed  that  in 
the  event  drilling  should  be  shut  down  for 
any  cause  beyond  the  control  of  tbe  company 
it  should  not  be  liable  to  plaintiffa  for  delay 
during  tbe  period  or  periods  of  such  sbut^ 
down,  but  in  case  any  anch  shutdown  should 
be  caused  by  the  negligence  of  the  company  or 
by  reason  of  the  breach  of  any  of  its  agree- 
ments in  said  contract  contained,  the  com- 
pany agreed  to  pay  tbe  plaintiffs  at  the  rate 
of  930  per  day  during  the  period  or  periods 
the  drilling  of  such  well  should  be  shut  down. 
It  was  further  agreed  that  the  company 
should  deposit  in  escrow,  in  the  First  Nation- 
al Bank  of  Enid,  OkL,  a  certified  chedc  for 
tbe  sum  of  $3,600,  dated  concurr^tly  with 
aaid  contract  and  delivered  to  aaid  bank 
therewith,  and  It  was  further  agreed  that  no 
part  of  the  proceeds  of  said  check  should  bo 
paid  out  or  used  for  any  purpose  other  than 
to  pay  tbe  cost  of  drilling  said  well,  and  if 
plaintiffs  failed,  neglected,  or  refused  to  per- 
form  any  of  their  agreements  in  said  con- 
tract  contained,  then  the  company  might 
withdraw  said  check,  or  the  itfoceeda  there* 
of,  from  said  bank,  and  use  the  same  in  drill- 
ing said  well  itself,  or  might  emplt^  another 
contractor  to  do  so,  but  In  no  event  should 
any  part  of  tbe  proceeds  of  said  check  be 
paid  to  plaintiffs  except  as  provided  In  para- 
graph 17  of  the  contract,  wblcb  paragraph 
provided  that  no  part  of  the  contract  prioo 
should  be  paid  until  said  well  bad  reached  a 
depth  of  1,200  feet;  and  it  was.  further 
I  agreed  that  If  said  wM  was  abandcmed  at 
1 1,200  feet  in  depth  or  leu  the  oon^uiy  would 
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pay  plalnUfls  tbe  teaming  expeoaes  of  moT- 
ins  tbelr  XxttAa  to  tbe  nearest  railway  sta- 
tion. 

1i»  Inteoreiier  filed  ber  Interplea,  In  which 
alie  stated,  In  snbstance,  that  the  f8,600  de- 
posited in  the  First  National  Bank  of  Bold, 
under  the  toraiB  of  said  drUUng  contract,  was 
loaned  by  hw  to  Oie  company  for  the  spe- 
cific purpose  of  paying  the  actual  es^oiaes  cS. 
drUUng  said  wtil ;  ttiat  at  the  time  she  loaik- 
ed  said  money  it  was  agreed  in  writing  be- 
trween  her  and  the  ctnupany  that  said  money 
-was  to  be  used  for  the  actual  expenses  of 
drilling  ssld  oil  well,  and  In  the  erent  drill- 
ing ceased,  and  tbe  money  was  not  used  for 
the  actual  drilling  of  said  well,  then  the  some 
was  to  be  retonuad  to  her,  and  praying  Jndg- 
moit  against  the  bank  for  U»  sum  of  $3,100, 
and  against  tbe  plaintiffs      the  snm  of  fSOO, 
tbe  amonnt  pcerionsly  paid  to  tbem  by  tbe 
company  under  tiie  tnms  of  said  contract 
The  contract  between  the  Interraier  and  tbe 
company  Is  as  follows: 

"Whereas,  on  this  llftb  day  of  March,  1U17, 
BSedora  ffibbs  loaned  the  Buidi  Oredc  Oil  & 
Gas  Company,  a  corporation,  of  Oklahoma  City, 
Oklahoma,  the  earn  of  tl^rty-six  hundred 
(93,600.00)  dollars,  to  be  used  in  drilling  a  weU 
for  oil  and  gas  on  what  ia  known  as  the  Har- 
rington Lease  in  Garfield  County,  Oklahoma; 
and, 

"Whereas,  the  Kush  Creek  Oil  &  Gaa  Com- 
pany this  day  agrees  to  retam  said  money  to 
the  said  Medora  Qibbs  In  the  event  that  (he 
Bush  Creek  On  ft  Gas  Company  does  not  use 
said  money  for  the  actual  purpose  of  drilling 
said  well: 

"Now  therefore,  the  Bash  Greek  OU  &  Oas 
Company,  this  day  assigns,  transfers  and  deliv- 
ers to  said  Medora  Glbbs  said  snm  of  money, 
■he  to  retain  this  assignment  asd  at  Bocb  time 
that  the  said  company  fans  to  use  said  money 
in  the  drfllhig  of  aaid  well  she  may  recall  and 
ask  the  return  of  said  money  in  the  event  same 
is  not  expended  in  tiw  drillbig  of  sidd  well  for 
oil  and  gas.  It  being  understood  that  she  loans 
the  said  comfMoy  the  money  this  day  for  the 
specific  purpose  of  drilling  said  well,  and  for 
no  other  purpose. 

"It  is  further  understood  and  agreed' between 
the  parties  that  the  Bosh  Creek  Oil  A:  Oas 
Company  shall  execute  a  mortgage  npoo  all 
leasee  and  phyidcal  effects,  derrick  and  equip- 
ment, dne  on  or  before  tliie  14^1  day  of  June, 
1017,  unto  Medora  Gibba  for  the  better  secur- 
ing of  the  money  this  day  borrowed  from  her. 

"Dated  this  March  13,  1917." 

A  jury  was  waived,  and  the  cause  was 
tried  to  the  court,  and  at  the  request  of  the 
attorneys  for  the  Intervener,  the  court  made 
special  findings  of  fact  and  conclnslona  of 
law  of  which  it  la  only  necessary  to  consldeF 
the  following: 

"The  court  finds  tbat  the  interpleader  Medora 
Oibbs  la  a  stockholder  in  defendant  corporation, 
and  a  sister-in-law  of  the  president  of  defend- 
ant, who  signed  said  memorandnm. 

"This  action  was  brought  by  plaintiffs  to  re- 
cover the  amount  alleged  by  them  to  be  due 
from  defendant  under  said  contract,  Including 
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$2,100  for  driUing,  and  n,200  for  deUy  work, 
and  in  said  action  make  tbe  defendant,  the  First 
National  Bank  of  Enid,  OkL,  and  Jesse  T. 
Butts,  receiver  of  the  defendant,  parties  de- 
fendant therein. 

"Tbe  intervener,  Medora  Oibbs.  thereafter 
filed  an  interplea  In  said  cause,  daiming  the 
money  deposited  In  the  bank  by  virtue  of  her 
memorandum,  and  also  for  judgment  against 
the  i^ntiffs  for  $500,  which  the  court  finds  haa 
been  drawn  from  the  bank  by  the  defendant, 
and  paid  to  the  plaintiffs  on  their  contract. 

"The  defendant,  through  its  receiver,  an- 
swered the  petition  of  the  plaintiffs  by  general 
denial,  and  also  filed  a  general  denial  to  tbe 
interplea  of  Medora  Gibbs.  The  controverted 
provisions  of  the  contract  between  the  defend* 
ant  and  tbe  plaintifF,  involved  herein,  are  con- 
tained In  the  Sleventh,  Seventeenth  and  Twen- 
tieth paragraphs  of  the  drilliog  contract,  which 
provides:  (11)  That  plaintiffs  shall  be  paid  for 
drilling  tbe  first  1,200  feet  or  less  of  said  well 
at  the  rate  of  |8.00  per  foot;  (17)  no  part  of 
the  contract  price  above  mentioned  shall  in  any 
event  be  paid  until  said  well  shall  be  completed 
to  the  depth  of  1,200  feet;  and  (20)  in  the  eveat 
that  a  shutdown  or  delay  of  drilling  should  be 
caused  by  the  negligence  of  the  defendant,  or 
by  reason  of  a  breadi  on  Its  part  of  koj  of  ita 
agreements  contained  in  the  contract,  then 
plaintiff  shall  be  paid  $30  a  day  for  each  day 
they  were  shut  down  or  delayed. 

"The  provisions  of  the  contract  mu^  be  con- 
strued with  the  other  parts  of  the  contract, 
especially  that  part  which  provides  that  the 
defendant  shall  furnish  all  necessary  materials, 
supplies,  and  rig  for  said  drilling. 

"After  entering  into  said  drilling  contract, 
and  in  pursuance  thereof,  the  plaintiffs  com- 
menced drilling  the  test  well  at  the  location 
designated  therein,  and  drilled  to  a  depth  of 
700  feet,  at  which  time,  without  any  fault  on 
the  part  of  the  plaintiffs,  they  were  forced  to 
discontinue  the  drilling  of  said  well,  because  of 
the  failure  of  the  defendant  to  furnish  casing 
and  other  material  and  supines  necessary  in 
drilling  the  same,  snd  for  the  further  reason 
that  the  jdrilling  outfit,  furnished  by  defendsnt 
to  plaintiff  under  the  terms  of  said  contract, 
for  said  drilling,  bad  been  attached  by  the  credi- 
tors of  defendant,  thereby  depriving  the  plain- 
tiffs of  the  use  thereof  in  the  further  driUiog 
of  said  well. 

"The  court  further  finds  that  plaintiffs  re- 
peatedly requested  tbe  defendants  to  furnisb 
them  the  necessary  material  and  supplies,  and 
also  to  diseharge.  and  cause  to  he  discharged 
the  attachment  on  said  outfit  In  order  that  they 
might  continue  the  drilling,  all  of  which  the  de- 
fendant failed  and  neglected  to  do,  and  becanse 
thereof  the  work  bad  beeu  shut  down  and  de- 
layed for  a  period  of  40  days  at  the  time  of  the 
commencement  of  ttiis  suit,  which  was  the  1st 
day  of  June,  1917. 

"The  court  further  finds  that  tbe  plaintiffs 
have  fully  complied  with  all  the  terms  and  pro- 
vistouB  of  the  contract  to  be  performed  on  uieir 
part,  except  such  things  as  they  were  prevented 
from  doing  by  reason  of  the  fault  of  the  de- 
fendant, as  hereinbefore  set  out. 

"The  court  further  finds  that  the  defendant 
has  breached  the  contract  on  its  part  by  failure 
to  furnish  casing  and  other  materials  and  sup- 
plies for  drilling  said  well,  and  in  permitting 
the  drilling  outfit  to  be  attached  by  its  credi- 
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tors,  ther^y  preventing  the  plain tilfti  from 
carrying  out  said  contract  on  their  part. 

"Upon  the  qnestion  of  the  notice  of  the  sev- 
eral parties  of  the  alleged  assignment  of  inter- 
vener, Medora  Gibbs,  the  court  finds  that  the 
First  National  Bank  of  Bnid,  the  depository  of 
the  money  to  secure  the  payment  to  plaintiffs 
for  drilling  said  well,  had  no  notice  or  knowtedge 
of  said  claim  of  said  intervener  to  the  money  bo 
deposited  nntii  after  the  commencement  of  this 
■nit,  bnt  said  bank  did  have  notice  of  the  claim 
of  plaintiffs  to  aaid  money  long  prior  thereto. 

"Upon  the  qnestion  of  notice  to  plaintiffs 
as  to  the  said  memorandum  or  asBigoment  of 
the  intervener,  the  testimony  at  first  wosld 
seem  to  be  somewhat  conflicting.  Afr.  Pmiett, 
the  president  of  defendant,  testified  in  sabstance 
that  be  told  the  plaintiff  King  that  be  gave 
Medora  GKbbs  an  aBslgnment  of  the  money,  and 
that  King  said,  *I  don't  give  a  damn,  bo  yon 
have  the  money  in  the  bank  to  drill  tiie  well.' 
It  is  apparent  from  that  testimony,  which  King 
denies,  bnt  even  taken  as  stated  by  Pmiett, 
that  King  did  not  understand  the  meaning  of 
the  statement  claimed  to  have  been  made  by 
Mr.  Prniett.  The  fact  that  he  at  the  time 
stated  to  Mr.  Pmiett  that  he  did  not  care  so 
long  as  tiie  money  -wna  in  the  bank  to  drill  the  ; 
wdl  forces  the  court  to  the  conclusion  that  he 
Btin  supposed  and  InsiBted  and  nnderatood  that 
the  money  was  in  the  bank  for  the  purpose  of 
drilling  the  well,  or,  in  other  words,  to  secure 
the  performance  of  the  contract. 

'The  court  finds  that  the  plaintiffs,  in  the 
exercise  of  good  faith,  and  in  reliance  of  the 
security  alwve  mentioned,  and  in  compliance 
with  the  terms  of  said  contract,  drilled  said 
well  to  the  depth  of  700  feet,  at  whidi  time 
they  weM  compelled  to  dlsctrntfame  the  drilling, 
becanae  of  the  fatdt  of  the  defendant,  aa  here- 
inabove stated  and  explained,  and  that  the  work 
and  labor  in  so  drilling  said  well  was  worth  and 
of  the  value  of  per  foot,  and  that  plaintiffs 
are  entitled  to  recover  the  sum  of  ¥3- per  foot 
for  the  drilling  of  700  feet,  making  a  total 
amoant  found  due  the  plaintiffs  from  defend- 
ants for  the  drilling  the  sum  of  ^2,100. 

"The  court  furtiier  finds  tlmt  the  plaintiffs 
were  compelled  by  defendant  to  shut  down  and 
delay  the  drilling  of  said  well,  because  of  the 
fault  of  defendant,  for  a  period  of  40  days,  and 
that  under  the  terms  of  the  contract  between 
plaintiffs  and  defendant  the  plaintiffs  are  en- 
titied  to  recover  from  said  defendant  $30  a  day 
for  a  period  of  40  days,  making  a  total  sum  due 
plaintiffs  on  account  of  such  delay  $1,200  due 
on  accoont  of  tlie  delay,  leaving  9700  doe  on 
that  account. 

"The  court  finds  that  the  plaintiffs  are  not 
entitled  to  recover  from  the  defendant  on  ac- 
count of  extra  labor  performed  on  the  pipe 
line,  or  for  any  other  extra  labor  puformed  by 
them. 

"Thppe  is  now  on  deposit  in  the  First  Nation- 
al Bank  of  Bnid  the  sam  of  $3,100,  to  secure 
ft*  performance  of  the  contract  between  plain- 
tiffs and  defendant. 

"Concluaions  of  Law. 

"The  court  concludes,  as  a  matter  of  law, 
that  that  part  of  section  17  of  the  drilling  con- 
tract which  provided  that  'no  part  of  the  con- 
tract shall  in  any  event  be  paid  until  said  well 


be  ccpiideted  to  Utt  of  1^  flaet;,'  whcm 

couBtmed  with  Uie  other  terms  and  eonditiaiM 
of  said  contract,  and  especially  that  part  whicli 
provides  that  the  defendant  ahaD  fomiah  all 
materials  for  the  drilling  of  said  well,  most  be 
held  to  be  valid  and  binding  only  in  the  event 
that  the  defendant  complies  with  the  contract 
to  furnish  said  supplies  and  materials;  and.  in 
case  the  defendant  fails  to  keep  its  contract  in 
that  particular,  whldi  we  do  bo  ftaid,  it  wonld 
be  liiMe  tor  the  amoant  <tf  woilt  aetoaUy  done 
under  the  contract;  and  the  court  fatdier  con- 
cludes that  the  plaintiffs  have  a  firat  and  prior 
lien  on  said  deposit,  under  the  terms  of  aaid 
contract,  to  secure  tiie  payment  of  the  soin 
money  found  due  them  for  drilling  VOO  feet  of 
said  well  at  $3  a  foot,  making  a  total  of  ^AOO, 
and  also  the  balance  due  for  delay,  in  the  sum 
of  S700,  maUng  the  aggregate  snm  of  $2300. 
with  Interest  thereon  at  9  per  cent  per  anmim 
from  the  28d  day  of  May.  UlT. 

"The  court  further  eondndes  that  r'**'Ptf*T 
are  entiUed  to  recover  judgment  against  thn 
defendant.  Rush  Creek  Oil  &  Gas  Company,  tn 
the  aggregate  sum  of  $2,800,  together  with  in- 
terest at  the  rate  of  6  per  cent,  from  the  23d 
day  of  May,  1917." 


The  court  tb^^upen  renderad  Judgment 
for  the  plaintiffs  tor  the  sam  of  $2,800,  witb 
interest  Qiereon  at  ttie  rate  (tf  «  per  ceat 
per  annum  from  Maj  23,  1911,  aad  decreed 
that  plaintiffs  had  a  first  end  prior  lien  upon 
the  money  de^MBited  in  the  rirat  National 
Bank  of  Enid  under  the  terms  of  said  drill* 
ing  contract,  and  directed  that  said  money  be 
applied  toward,  tiie  payment  nt  said  iaSg- 
m«it. 

Counsel  for  plaintiffs  In  error  in  their 
brief  state  that  there  Is  no  ground  for  re- 
versal (MC  the  Judgment  of  the  trial  court  in 
BO  far  ae  it  relates  to  the  company,  bnt  in- 
sist that  ttie  judgmeht  is  erroneous  as  to  the 
intervffliMr.  Therefore  the  only  question  to 
be  considered  is  whether  or  not  the  $3,600. 
furnished  by  the  Intervener  to  the  company 
and  deposited  In  the  First  National  Bank  of 
Enid,  under  the  terms  of  tlie  drilling  <xa- 
tract  was  a  trust  fund  or  a  loan.  The  in- 
tervoier  insists  tliat  this  money  was  a  trust 
fund,  but  cites  no  authorify  to  this  effect. 
In  her  interplea  she  alleges  tliat  she  loaned 
this  money  to  the  company,  and  in  the  instru- 
ment executed  to  her  by  the  company  it  is 
recited  that  she  did,  on  the  12th  day  of 
March,  1917,  loan  the  company  the  sum  of 
$3,600,  to  be  used  in  drilling  a  weU  for  oil 
or  gas  on  what  is  known  as  the  Harrington 
lease,  in  Garfield  county.  It  is  further  recit- 
ed that  the  money  is  loaned  for  the  specific 
purpose  of  drilling  said  well,  and  for  no  otlier 
purpose,  and  it  is  further  agreed  th^in  that 
the  company  "shall  execute  a  mortgage  upon 
all  leases  and  physical  effects,  derrick  and 
equipment,  due  on  or  before  the  14th  day  of 
June,  1017,  unto  Medora  Gibbs  tor  the  better 
securing  of  the  money  this  day  borrowed 
from  her.** 
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W«  are  unable  to  i«ree  with  the  plaintiffs 
In  enw  tiiat  tbla  lastniment  created  a  trust, 
or  ttut  the  93,400,  loaned  hj  her  to  the  ccm- 
iwny  and  deposited  In  the  bank  under  the 
terms  of  the  drilling  contract  with  plaintiff^ 
^raa  a  trust  fmid.  It  is  clear  to  ns  that  this 
transaction  was  a  loan,  and,  while  the  moner 
was  to  be  need  for  a  spedflc  purpose,  vie.  for 
the  purpose  of  drilling  a  well  on  the  Herring 
ton  lease,  it  was  farther  agreed  that  she 
should  receire  a  mortgage  upon  all  leases, 
physical  effects,  derrick  and  equipment,  of 
the  companT  to  better  secure  her  for  the 
money  borrowed  from  her. 

It  Is  well  settled  that,  when  the  transac- 
tion Is  in  the  nature  of  a  loan,  and  the  agree- 
ment  accompanying  the  retention  or  transfer 
of  pcesession  is  merely  to  pay  or  repay  a  cer- 
tain sum  of  money,  no  trust  Is  created. 
Perry  on  Trusts  (BUi  Ed.)  1133;  Weer  t. 
Oand.  88  lU.  480;  Blair  t.  FoUansbee,  67 
111.  App.  144;  In  re  Deaner.  126  Iowa,  701, 
102  N.  W.  82S.  106  Am.  St.  Rep.  374;  Pain 
V.  rarson,  179  HI.  1S5,  5S  N.  E.  579;  Flke 
V.  Ott,  76  Neb.  439,  107  N.  W.  774;  C!om- 
man's  Kstate.  197  Pa.  125,  46  Atl.  940 ;  But- 
terfleld  t.  Butterfield,  79  Ark.  164.  9fi  &  W. 
146,  9  Ann.  Gas.  248  ;  39  Oyc.  72. 

The  trial  court  In  his  findings  of  fact  found 
the  interrener  was  a  stockholder  In  the  com- 
pany and  a  sister-in-law  of  the  president  of 
the  company;  that  the  f3,600  by  her  loaned 
to  the  company  was  d^toslted  In  the  First 
National  Bank  of  Enid  in  accordance  with 
the  terms  ot  said  drtlUng  contract ;  Ibat  the 
company  breached  the  contract,  and  the 
pflatntiffs  were  oitltled  to  recover  the  agreed 
price  per  foot  for  the  700  feet  drilled,  and 
were  estltled  to  recover  the  agreed  price  per 
day  for  eacb  day  they  were  delayed  because 
of  the  fault  of  the  company.  Plaintiffs  In  er- 
ror Insist  that  none  of  the  money  was  to  be 
paid  under  the  terms  of  said  contract  until 
the  well  had  reached  a  depth  of  1,200  feet, 
r^^rdless  of  the  fact  that  the  company 
breached  the  contract  and  made  it  impossible 
for  plaintifFs  to  proceed  further  with  the 
work.  We  cannot  agree  with  this  conten- 
tlw.  The  trial  court  found  that  the  company 
breached  the  contract,  and  that  the  plaintiffs 
complied  with  all  the  terms  and  provisions  of 
the  contract  to  be  performed  on  their  part, 
except  such  as  they  were  prevented  from  do- 
ing by  reasoD  of  the  fault  of  the  company, 
and  were  entitled  to  recover  at  the  contract 
price  for  the  number  of  feet  actually  drilled, 
and  for  the  contract  price  for  delay,  and  that 
the  same  should  be  paid  from  the  funds  de- 
posited in  the  bank,  and,  In  this,  we  think 
the  court  was  correct. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  trial  court  is  afilrmed. 
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MURNAND  T.  STATE.   (No.  Ap-3463.) 

(Criminal  Goart  of  Appeals  of  Oklahoma. 
Feb.  26, 1921.) 

(Syttabw  by  the  Court.) 

1.  Criminal  law  €=9|  159(3)— Verdict  support- 
ed by  confllotlng  evidence  not  disturbed. 

Where  tiiere  Is  some  competent  and  appar- 
ently credible  evidence  la  the  record  which 
woidd  authorize  the  jury  to  reasonably  con- 
dude  that  defendant  is  guilty  as  charged,  this 
court  will  not  substitute  its  judgment  for  tiiat 
of  the  jury  on  the  question  of  the  suffldency  of 
the  evldenoe,  even  thou^  there  be  a  sfaarp  con- 
flict  in  the  evidenee. 

2.  Crlmlnsl  law  <t=3>823(l>  —  Qeseral  oharge 
fairly  ooverisa  oase  sot  bad  beoause  soae 
Instmotiose  are  laartMolally  drawn. 

Where  the  Instractions  as  a  whole  fairly 
cover  the  law  of  the  case  and  are  not  mislead- 
ing, although  some  inatmctions  are  Inartifidally 
drawn,  the  general  diarge  will  be  held  auffi- 
deutly  comprehensive. 

3.  Assault  asd  battery  «s>IOO  -~  PsslteBtlanr 
sentenes  of  youthfHl  ttrst  offeader  aiodMed  ta 
inprlsoament  Is  oosnty  Jail. 

For  reasons  glvm  for  modifying  the  Judg- 
ment, see  body  of  opiniim. 

AK>eal  from  XHatrlct  Court.  CSnaland 
County;  F.  B.  Swank,  Judge. 

Harry  Mumand  was  convicted  of  tlie  crime 
of  assault  with  a  dangerous  weapon,  and  ap- 
peals  Modified  and  affirmed. 

3.  B.  Dudley,  of  Oklahoma  City,  and 
Thomas  W.  Mayfleld,  of  Norman,  for  plain- 
tiff In  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  a  Hall, 
Asat  Atty.  Gen.,  for  the  Btate^ 


HAKRISON,  C.  7-,  and  PITCHFOBD.  Mc- 
NBILL,  and  BLTINO,  JJ.,  concur. 


MATSON,  J.  Plaintiff  in  error,  Harry 
Humand,  hereafter  designated  defendant, 
and  Johnson  and  Hudle  Phllpot  were  jointly 
charged  by  Information  in  the  district  court 
of  Cleveland  county  with  assaulting  me  B. 
B.,  Cornelius  with  a  dangerous  weapon  on 
Dllj^mber  17, 1917.  A  severance  was  granted 
this  defendant,  and  on  the  26th  day  of  March, 
1918,  he  was  convicted  of  said  crime,  and 
sentenced  to  eerve  a  term  of  one  year  and  one 
day  In  the  state  penltratlary.  From  Ihls 
Judgraoit  he  has  appealed  to  tbla  court 

In  substance  the  facts  are  as  follows: 
Cornelius,  the  prosecuting  witness,  was  prin- 
cipal of  the  high  school  at  MoUe.  About  two 
days  before  the  day  on  which  the  alleged  aa- 
'  sault  took  place,  ComeUna  had  awwn  to  a 
I  complaint  charging  these  two  Phllpot  boys 
and  a  brother  of  defendant  Mumand  with 
having  disturbed  the  public  peace  at  a  gather- 
ing on  the  sdiool  premisea  In  the  tovrn  of 
Noble.  This  action  on  the  part  of  Cornelius 
evidently  Incensed  these  boys,'  whose  ages 


•For  otbsr  easia  ass  ssiu  topic  and  KBT-NUUBVB  la  all  Key-Nunbsred  Dlaeats  and  Indcxw 


Digitized  by  Google 


788 


196  PAOXnO 


BBPOKmB 


COfel. 


ranged  from  18  to  20  yean,  and  th^  went  to 
fbe  railroad  statlMi  In  the  town  of  Noble 
dose  to  where  Cornelius  was  rooming,  and 
when  defendant  came  to  the  railroad  station 
about  5  o'clock  In  the  afternoon  to  look  aftw 
a  package  of  express,  these  boys,  according 
to  Comellns*  testimony,  assaulted  him,  Mur- 
nand  striking  at  and  atrlfclng  him  with  a 
piece  of  iron  which  Cornelius  said  Murnond 
carried  In  his  pocket.  Inflicting  certain  In* 
Juries,  which  were  not^  according  to  the  tes- 
timony of  the  attending  pbyEddan.  of  a  seri- 
ous nature  on  tbe  face  and  head  of  Oom^us. 
Oornellus  posltlvBiy  Identified  this  defendant 
and  the  two  PhUpot  b<^B  as  the  ones  who  as- 
saulted Um  <m  that  oocadon. 

Defendant,  although  wdmltHiig  bis  pres- 
eoce  at  the  scene  of  the  alleged  assaolt,  de- 
nies posltilT^  taking  any  port  In  It 
striking  the  prosecuting  witness  wlto  an  iron 
bar  or  any  other  weapon,  or  even  with  his 
fl8t&  In  this  defendant  is  anroborated  by 
the  testimony  of  the  Philpot  boys,  who  stato 
Oiat  the  cmly  assault  made  upon  the  prose- 
cuting witness  was  by  the  deCeodant  Hodle 
PhUpot,  and  that  sotiti  assault  was  made  only 
with  his  fists. 

There  is  certain  evidence  In  the  rectwd 
tending  to  show  that  prosecuting  wltoess 
made  contradictory  statemmto  as  to  how 
the  trouble  occurred  and  as  to  who  assaulted 
him.  There  Is  also  evldaice  In  the  record 
whidi  tends  to  8U]n>ort  the  testim<xiy  of  the 
prosecuting  witoess  that  this  defendant  and 
the  two  Philpot  boys  were  the  identical  per^ 
sons  assaulting  him. 

[1]  It  Is  contended  that  the  evldaice  la  In- 
sufficient to  sustain  the  conviction. 

This  contention  is  without  merit.  While 
there  Is  a  direct  conflict  in  the  evidence,  the 
positive  testimony  of  the  prosecuting  wit- 
ness that  deffflidant  assaulted  him  with  a 
piece  of  Iron,  and  the  other  evidence  tending 
to  corroborate  his  statements,  Is  amply  sufll- 
dent  to  sustain  a  verdict  of  guilt.  The  ar- 
gument of  coimsel  for  defendant  in  su^ort 
of  this  assignment  of  error  Is  lodged  against 
the  weight  of  the  evidence  and  of  the  credi- 
bility of  the  witnesses — questions  exclusl]|||^y 
for  the  determination  of  the  Jury;  and  this 
court  wil  not  substitute  ite  judgment  for 
that  of  the  Jury,  even  though  there  be  a 
sharp  conflict  In  the  evidence,  provided  there 
Is  some  competent  and  apparently  credible 
evidence  in  the  record  which  would  authorize 
the  jury  to  reasonably  conclude  that  defend- 


ant Is  guilty  as  AaxttA,  FmOksr  t.  State. 
14  Okl.  Cr.  82T.  170  Vajc  1176 ;  KH«wiwnlth  7. 
State,  IS  Okl.  Gr.  21B,  176  Pac  MS;  Gontw 
T.  Stato,  Ifl  OkL  Gr.  476, 184  Ffta  797;  Hodces 
y.  State,  16  OkL  Gr.  188,  182  Fftc. 

tl]  It  la  also  contended  that  the  oomt  er- 
red in  giving  certain  instructiona  to  Hie  JnTy 
that  had  the  effect  of  putting  the  burden  up- 
on the  defendant  to  i^ove  hlmadf  not  golltr 
ta  the  crime; 

We  have  carefully  examined  the  tnstme- 
tlons  complained  of,  and  have  considered  the 
same  In  connection  with  the  otbor  paiascaidis 
of  the  general  diarg^  and.  acKDe  ai  thB 
InstmctioDs  are  inarUficiaUy  drawn  tbe 
durge  as  a  whale  In  onr  osiJ^m  fairly  cov- 
ers the  law  of  the  case,  and  cannot  be  said 
to  be  suffldently  mlsieadiny  to  anlihoriio  a 
reversal  of  thla  judgment; 

tS]  Tbe  l«ief  of  oonnsd.  Cor  defendant  In- 
cludes Un  the  event  that  tbe  court  does  not 
consider  the  evidence  Insofllclent  oc  tiie  in- 
structions materially  prejudicial)  a  reoaest 
that  this  court  modify  the  Judgment  so  as  to 
zeUeve  defmdsnt  of  a  penitentiary  sentonee. 
a%e  evldoioe  disdoses  that  d^sndant  is  a 
young  man  only  18  years  of  age,  wlio  bad 
prior  to  this  alleged  dlfllcuity  bcmw  a 
splendid  reputation  for  peace  and  qnletode 
and  as  a  law-abiding  dtizen.  He  had  never 
been  in  any  other  trouble  nor  even  dial- 
ed or  Buspidoned  of  criminal  conduct  prior 
to  this  time. 

The  punishment  xvescrlbed  tor  assanlt 
with  a  dangerous  weapra  la  by  imprisonment 
dther  to  the  padtentlary  or  to  the  oonnty 
jail.  In  addition  to  which  the  court  would  be 
autoorised  to  tbe  exerdse  of  a  sound  dis- 
cretion to  impose  a  fine  not  exceeding  9800 
(eeetion  2812,  Revised  Laws  IdlO). 

We  believe  tiiat  this  la  not  a  ease  whm 
defendant  should  be  snbjected  to  the  odium 
which  will  necessarily  follow  from  his  to- 
carceratlcm  to  the  penitentiary.  Howevw,  It 
Is  a  case  deserving  of  considerable  ponldi- 
ment  The  aaaault  was  without  ^parent 
provocatl<HL 

We  believe,  however,  that  the  ends  of 
Justice  will  be  beat  subserved  by  a  modifica- 
tion of  the  Judgment  to  provide  a  fine  of  (200 
and  Imivlsonment  to  the  county  jail  tos  a 
period  of  90  days,  and  costs  of  tixe  prosecu- 
tion. 

As  so  modified,  the  Judgin^t  Is  affirmed. 
DOZLB,  P.  J.,  and  BBSSBX,  concur. 
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tal&ed  by  her.  Among  other  things,  tiw  com- 
plaint  Bllegea: 


(Supreme  Gonrt  of  Or«Km.   AptU  19,  1921.), 

1.  Municipal  oorporations  ®»8I2(7)— Notioa  to 
oity  of  persoaal  Injury  to  peileBtrlui  hoM  sif- 
ttcleat  In  dewrlblna  plaoe  of  acohdent. 

A  pedestrian's  notice  to  a  city  of  personal 
injuries  from  a  defective  sidewalk,  "On  Sec- 
ond street  in  said  city  on  the  west  side  thereof, 
near  the  nght  of  vay  ^  the  8.  P.  As  8.  BaUvay 
Company,  and  between  the  track  of  said  eom- 
pany  and  the  intersection  of  Astor  street  with 
said  Second  street,"  hM  safficientiir  to  deaeribe 
tiie  place  Of  acddent  wltUn  tb*  divter  re* 
quirementa. 

2.  Maaielpai  oerporatiofls  4t=»8l2(6)— Pedestri- 
an's Mtlee  of  porsoHl  lajoriaa,  reflerrlag  te 
plalatlff  In  third  panea,  keld  saMeieat. 

A  notice  of  injury,  gtren  by  a  pedestrian  to 
a  dty,  sworn  to  in  the  third  Instead  of  in  the 
first  person,  AeZd  suflldent,  notwithstanding 
Or.  L.  S  829. 

3.  MaaMpal  eorporatioas  «s38l2(e)  —  City 
oharter  held  aot  to  require  notice  of  parsoaaj 
lajnry  la  form  of  affidavit  or  deposition. 

A  city  charter  provision,  requiring  a  person 
injnred  to  file  a  statement  of  claim  stating  the 
time  and  place  of  the  accident  and  the  natare 
thereof  and  the  persons  present,  if  any,  held 
not  to  require  a  statement  in  the  form  of  an 
affidavit  or  depoBitlon. 

4.  False  preteases  ^18— Falae  olalm  for  per- 
sonal Injuries  against  oity  Is  a  felony,  regard- 
less of  defective  verification. 

A  claim,  made  against  a  city  for  personal 
injuries,  that  is  false  and  made  with  intent  to 
defraud  and  to  obtain  money  or  property,  con- 
stitutes a  felony,  regardless  of  a  defective  veri- 
fication. 

5.  Mnnloipal  corporations  ^812(2} —Swoni 
statement  of  elalm  for  Injuries  agalMt  oHy 
held  Juritdlotlonal  under  charter. 

Under  charter  proviaiona  that  the  city 
should  not  be  liable  unless  within  SO  dhys  from 
the  accident  the  person  injured  file  a  statement 
of  the  time  and  place  of  the  hccident  under 
oath  Md  jurisdictional  and  a  condition  preced- 
ent to  anlt  for  damage*. 

Department  1. 

^peal  from  Clrcalt  Court,  Olatsop  Conn* 
ty ;  J.  A.  Eakln.  Judge. 

Action  by  Bowma  Spragoe  against  the 
City  of  Astoria.  Jv^nent  tax  dtfendant, 
and  plalntlfe  sn^la.  BcFveraed  and  re- 
manded. 

This  la  an  appeal  by  Rowena  Sprague, 
plaintiff,  against  City  of  Astoria,  a  munici- 
pal corporation,  defendant  and  resiwndent, 
from  a  judgment  In  favor  of  the  defendant 
city. 

The  plaintiff  instituted  an  action  for  dam- 
ages in  tlie  circuit  court  of  the  state  of  Ore- 
gon in  and  for  Clataop  county  against  tlie  de- 
fendant In  which  she  undertook  the  recovery 
of  95,000  by  reason  of  alleged  Injuries  sua* 


"That  by  section  129  of  the  municipal  char- 
ter of  defendant,  city  of  Astoria,  it  is  *  *  * 
provided  as  follows;  'No  member  of  the  com- 
mon council  shall  in  any  manner  be  liable  for 
any  damages  resulting  from  a  defective  condi- 
tion of  any  street,  alley  or  highway  thereof,  and 
the  city  of  Astoria  shall  in  no  case  be  liable 
for  any  alley  or  highway  thereof,  imless  such 
persons  claiming  such  damages  shall,  within  30 
days  from  the  time  of  the  accident  or  Injury, 
file  with  the  anditor  and  police  judge,  under 
oath,  a  statement  of  his  or  her  claim,  stating 
the  time  and  plaoe  of  the  accident  or  Injury 
and  the  nature  thereof,  and  the  persons  pres- 
ent, if  any.  •   •   •  • 

"That  theretofore,  to  wit,  on  the  2Sth  day 
of  July,  1919.  and  before  30  days  had  elained 
after  plaintiff  received  her  said  injuries  as 
aforesaid,  she  duly  filed  with  the  anditor  end 
police  judge  of  defendant,  dty  of  Astoria,  the 
following  verified  statement: 

"  'State  of  Oregon,  County  of  Clatsop— as.:  I, 
Rowena  Sprague,  being  first  dnly  sworn,  depose 
and  say  that  this  affidavit  Is  made  in  further- 
ance of  a  claim  in  the  sum  of  $6,000,  against 
the  dty  of  Astoria,  a  munidpal  corporation 
of  the  state  of  Oregon,  for  personal  injuries  re- 
cdved  on  account  of  a  defect  in  Second  atreet 
in  the  dty  of  Astoria.  Or.,  on  or  about  the  hour 
of  1:20  p.  m.  on  the  5th  day  of  July,  1920. 
This  affidavit  la  filed  with  l^e  accompanying 
daim,  both  of  which  shall  be  considered  to- 
gether in  accordance  with  the  provisions  of  sec- 
tion 129  of  the  charter  of  the  dty  of  Aatoria. 
Deponent  further  states  that  on  said  Gth  day 
of  July,  1919,  at  the  hour  of  1:20  p.  m.,  she 
was  walking  along  Second  street  in  said  city 
on  the  west  aide  thereof,  near  the  right  of  way 
of  the  S.  P.  &  S.  Railway  Company,  and  be- 
tween the  track  of  said  company  and  the  inter- 
section of  Astor  street  with  said  Second  street, 
and  without  any  warning  whatever,  because  of 
the  failnre  to.  provide  a  suitable  place  to  viOc 
in  said  street,  and  because,  among  other  things, 
of  the  failure  to  properly  fasten  planks  laid  for 
walking  thereon,  she  fell  a  distance  of  from 
12  to  16  feet,  severely  bruising  and  injuring  her 
Bcalp,  head,  arm,  and  other  parts  of  her  body, 
and  fracturing  the  Internal  malleolus  of  the 
ankle  bones  of  the  eight  toot;  that  she  also 
fractured  the  lower  third  of  the  fibula  of  the 
right  leg.  Deponent  further  states  tliat  there 
was  no  other  person  Immediately  present  at 
the  time  of  the  accident,  but  that  there  were 
several  persona  near  by  who  witnessed  the 
same  and  whose  names  are  as  follows,  to  wit: 
Norman  Barber,  Joe  Barber,  name  of  other 
witness  unknown,  Henry  Sprague,  Jr.  Depo- 
nent because  of  the  injuries  aforesaid  and  on 
account  of  the  negligence  of  the  city  of  Aatoria 
in  the  particulars  mentioned,  and  in  other  re- 
spects,  herewith  submits  her  daim  In  said  sum 
mentioned.    [Signed]   Rowena  Sprague. 

"  'Subscribed  and  sworn  to  before  me  this 
2eth  day  of  July,  1919.  [Signed]  A.  W.  Nor- 
blad,  Notary  Public  for  Oregon.  My  commis- 
sion expires  5/28/23.' 

"  'Astoria,  Oregon,  July  25,  1919. 

"  'City  of  Aatoria  to  Rowena  Sprague,  Dr. 
To  dama^ces  for  injuries  suffered  on  account  of 
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necligenee  of  th«  dty  of  Astorin,  ab  per  Ha 
statement  contained  in  the  aecompan^nf  at- 
fidavit,  ?5,000.00.' " 

Tbe  comidalnt  sets  forth  tliat: 

"The  plaintiff  was  a  strong  and  healthy  wo- 
man of  about  28  years  of  age,  and  in  the  full 
possession  and  control  of  her  right  foot  and 
ankle;  that  on  account  of  defendant's  negli- 
gence, plaintiff  sustained  personal  injuries  to 
her  right  leg.  was  confined  to  her  bed  for  about 
six  weeks,  and  alleges  the  amount  of  these  in- 
juries and  damages,  •  •  •  and  demands  re* 
covery  of  95,000." 

The  deCesidajxt  filed  a  general  demurrer, 
which  was  overrnlied  by  the  court  helow. 

In  answering  paragraph  11  ot  the  com- 
l^lnt,  the  dedCendant  "denies  the  same,  ex- 
cept It  admits  that  plaintiff  filed  an  alleged 
and  pretended  daim  with  defendant,  bnt  al- 
leges that  snch  dalm  was  Insufficient,  and 
did  not  comply  with  the  charter  prorlaiona 
of  said  dty." 

During  the  course  of  the  trial,  tba  defend 
ant  raised  a  point  that  was  not  discussed  up- 
<m  argument  of  demurrer.  DefendantTs  at- 
torney objected  to  the  adm1s8t<m  of  certain 
evidence  upon  the  ground: 

"That  the  complaint  does  not  state  facts  suffi- 
dent  to  constitate  a  cause  of  action;  npoo  the 
ground  that  no  claim  has  been  filed,  becanse 
they  have  pleaded  In  here  the  character  of 
claim  that  was  filed,  and  I  can  raise  that  ques- 
tion now,  and  I  think  that  will  settle  this  case. 

"The  Court:  Well,  of  course,  if  they  have 
filed  no  claim,  it  [the  eridence]  would  be  imma- 
terial. 

''Defendant's  Attorney:  This  is  the  dalm: 
They  daim  to  have  filed  an  affidavit,  in  words 
and  figures  following:  [Beads  affidavit.]  Now, 
you  will  notice,*  your  honor,  that  this  is  an  af- 
fidavit In  the  third  person.  •  *  • 

"Plaintiff's  Attorney:  Tour  honor,  I  under- 
stand that  the  complaint  is  not  suffident  be- 
cause that  she  says  'she*  did  snch  things  instead 
of  'I'  did  such  thh^s? 

"The  Court:  Yes;  that  would  go  to  the  suf- 
fidency  of  the  complaint — that  would  be  a  ma- 
terial allegation.  •  *  •  That  point  was  not 
raised  on  the  demurrer.   •  ■  *  • 

"The  Court:  •  ♦  •  The  obJecUons  to  the 
evidence  would  be  well  taken,  also  on  the 
ground  that  the  complaint  does  not  state 
grounds  suffident  to  constitute  a  cause  of  ac- 
tion." 

An  exception  was  duly  noted  to  the  ruling 
of  the  court  In  sustaining  defendant's  ob- 
jection to  the  admission  In  evidence  at  the 
plaintiff's  verified  dalm. 

A.  W.  Korblad,  of  Astoria  (Xorhlad  Sc 
Hesae,  of  Astoria,  on  the  brief),  for  appellant 

O.  C  Fulton,  of  Astoria  (Anderson  &  Set- 
ters and  G.  C.  &  A.  C.  Fulton,  all  of  Astoria, 
on  the  brief),  for  rei^^deut. 

BROWN,  J.  {after  statins  the  facts  ai 
above).  Has  the  plaintiff  fulfilled  the  valid 
requirements  ot  tbe  provlsUms  of  section 


120  of  the  municipal  c3urter  of  tiie  defendant 
by  filing  with  tbe  tity  a  snfllclent  notice  ot 
het  acddentt  1^  answer  to  that  Inquiry 
is  deddve  of  tbis  appeal. 

A  wdl-known  aothori^  aa  the  law  r^t* 
Ing  to  monidpal  corporations  baa  written 
that: 

"When  m>plicable,  notice  to  the  mnnidpality 
in  Bubetautlal  compliance  with  the  controlling 
law  la  usually  hdd  to  be  a  condition  precedent 
to  the  maintenance  of  the  action.'*  8  MeQolUfn 
(Sapp.)  I  2714. 

Section  129  of  tbe  diarter  of  the  dty  of 
Astoria  Is  ai^tUcable  and  lawfully  indudes 
claims  arising  ex  delicto,  and  doee  not  am- 
filet  with  t2ie  doctrine  of  this  court  laid 
down  in  Oavinees  v.  Ct^  of  Vale,  86  Or.  054, 
169  Pac.  95;  Colby  v.  City  of  Portland,  89 
Or.  666,  174  Pac  1160,  3  A.  L.  R.  810;  West 
V.  Marion  Oountr.  96  Or.  628^  188  Pac.  184. 

Ptursoant  to  flie  provlsioiu  of  said  section 
129,  Bowena  Sprague  was  required,  within 
30  days  from  the  time  of  the  accident  or  In- 
jury, to  file,  under  oath,  a  statement  of  her 
dalm  with  the  auditor  and  police  Judge, 
stating:  (1)  Time  of  the  acddeat;  (2)  place 
of  the  acddoit;  @)  the  nature  tli»80f;  (4) 
the  venoBB  present. 

[1]  Vrom  an  examination  of  the  statement 
of  plaintiff's  dalm,  we  ascertain  that  she 
was  Injured  about  the  hour  of  1:20  p.  m.  cm 
the  5th  day  of  July,  1919.  TtilB  complies 
with  the  first  requisite.  She  describes  the 
place  of  tbe  acddent  by  stating  that  when 
she  was  injured  she  was  walking  along  Sec> 
ond  street  in  said  dty,  oa  the  west  side 
tbereot,  near  tbe  right  of  way  of  the  9.  P.  &' 
S.  Hallway  Company,  and  between  the  tnx^ 
ot  said  company  and  the  Intersection  of  Astor 
street  with  said  ,Sec(md  street.  She  satisfies 
tlie  third  point  by  fully  describing  the  nature 
of  tlie  injuries  she  sustained,  and  the  fourth 
by  giving  the  names  of  tlie  persons  present. 
The  description  of  the  place  where  the  acd- 
dent happKied  could  and  shmild  have  been 
more  definite.  Zet,  under  the  rule  of  con- 
struction adopted  by  tb9  courts  we  bold  It  to 
be  suffldrati  because  it  was  a  substantial 
compliance  wUh  the  provisions  of  the  diarter. 
It  does  not  appear  that  the  dty  was  ever 
misled  by  the  failure  of  tbis  description,  or 
made  tjaj  objection  to  its  soffldency,  or  that 
the  officers  were  deoslved  In  any  way  wbile 
making  an  investigation  ot  the  facts,  or  that 
they  ever  derired  a  more  definite  descriptiott 
of  tbe  place  of  acddoit  A  substantial  ob- 
servance of  the  provisions  of  section  129  Is 
all  that  the  law  requires. 

The  matter  required  to  be  set  forUi  In  the 
notice  of  acddent  and  dalm  for  damages  Is 
provided  by  statute  or  diarter,  as  the  case 
may  be. 

"Under  these  laws  at  least  four  points  must 
be  suffldently  covered:  The  time,  place,  orcu in- 
stances of  the  occurrence  and  the  character  <A 
the  injury  sustained.  Other  requirements  art 
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■pecified  in  aome  laire,  an  that  the  injured  per-  "no  ordinance  or  resohitloii  flbaU  b«  passed  al- 
Bon  win  claim  damages,  and  the  amoont  there-  lowing  sncb  claim  or  any  part  thweof,  *  *  * 
of;  the  residence  of  the  claimant  at  the  date  ot  uotU  sDCh  claim  haa  first  been  referred  to  the 
tiic  fiUog  of  the  notice  and  for  a  named  period  proper  department  or  committee,  nor  antU  such 


prior  thereto;  and  sometimes  the  names  and 
addresses  of  claimant's  witnesses. 

"The  purpose  of  such  proTisions,  as  applied 
to  a  claim  arising  from  a  tort,  is  to  enable  the 
municipality  to  investigate  both  the  claim  and 
the  daimant.  *  *  *  A  reasonable  compliance 
aa  to  the  contenta  of  the  notice,  considering  the 
object  of  the  law,  all  that  should  be  required. 
*  *  *  Some  courts  tndine  to  faror  a  liberal 
conetraction  of  these  requirements,  and  will  not 
deny  relief  when  by  any  reasonable  interpreta- 
tion the  notice  or  statement  can  be  said  to  be 
in  substantial  compliance  with  the  law.  Pearll 
V.  Bay  City,  174  Mich.  643,  140  N.  W.  »38; 
Brown  t.  Owosao,  126  Mich.  91.  85  N.  W.  256; 
Bidgeway  t.  Escanaba,  154  Mich.  68,  117  N. 
W.  660;  Oomery  t.  White.  40  R.  I.  21,  99  Atl. 
796,  760;  Wdnstein  T.  New  York.  141  N.  T.  S. 
372,  156  App.  DiT.  641;  Maggs  t.  Seattle,  86 
Waab.  427,  160  Pac  612.  *  *  * 

"In  passing  upon  the  sufficiency  of  the  notice 
or  statement  its  object  should  not  be  disregard- 
ed, and  formal  rules  of  construction  inroked. 
It  should  be  remembered  that  the  purpose  is 
to  give  the  proper  municipal  authorities  infor- 
matioa  which  will  enable  tiiem  to  ascertain  and 
iuvestigBte  the  facta  while  the  evidence  is  avail- 
atile.  -And  to  determine  whether  liability  exista, 
and.  If  BO,  the  nature  and  extent  of  such  Itabn- 
il7.  "WliUe  it  is  true  the  essential  requirements 
of  the  law  must  be  observed,  the  better  consid- 
ered  eases  hold  that  a  claimant  is  not  barred 
from  maintaining  liis  action  became  his  notice 
or  statement  was  informal,  or  not  technically 
accurate,  if  the  Information  required  by  the  law 
could,  in  substance,  be  ascertained  therefrom, 
and  it  such  notice  or  statement  was  prepared 
and  presented  in  good  faith,  without  any  design 
to  mislead."  8  McQuillin,  Municipal  Corpora- 
tiona.  Supplement,  §  2718. 

In  confltmlng  a  proriston  of  the  charter  of 
Spokane  BlmUar  to  said 'section  129.  the  Sn- 
pt«ne  Conrt  at  the  state  of  Washington.  In 
Bant  T.  Spokane  27  Wash.  710,  48  Pac  386, 
said: 

"The  object  of  the  law  •  •  •  is  to  protect 
the  municipality  from  fraudulent  claims,  by 
enabling  Ita  officers,  not  only  to  examine  the 
locuB  in  quo,  to  see  if  the  city  had  been  n^Ii- 
gent.  but  to  obtain  witnesses  and  procure  tes- 
tlm<Hiy,  *  *  *  and  generally  to  investigate 
the  demand  whDe  it  is  fresh  and  while  evidence 
Is  obtateaUe,"  and,  further,  that  "a  reasonable 
eomplianca  with  its  terras  is  all  ttiat  can  be  de- 
manded.** 

A  statute  of  the  state  itf  Washington  pro- 
vides that: 

"AH  daima  for  damages  against  any  city  or 
town  of  the  second,  third  or  fourth  class  must 
be  presented  to  the  city  or  town  council  and 
filed  with  the  city  or  town  derk  within  thirty 
days  after  the  time  when  such  daim  for  dam- 
ages accrued." 

The  statute  provides  foi  the  veriflcatioa 
(tf  the  same  and  that-* 


department  or  committee  haa  made  ita  report 
to  the  council  thereon  pursuant  to  such  rt^fer- 
ence.  All  auch  claims  for  damages  must  ac- 
curately locate  and  describe  the  defect  that 
caused  the  injury,  reasonably  describe  the  in- 
jury, and  state  the  time  when  the  same  occur- 
red, give  the  residenee  for  six  months  last  past 
of  claimant,  contain  the  items  at  damages  daim- 
ed  and  be  sworn  to  hy  the  claimant.  •  •  *  " 
Bemington's  Codes  and  Statutea  of  Washing- 
ton,  i  7998. 

In  the  case  of  Titus  v.  City  of  Monteaano, 
106  Wash.  608,  181  Pac.  44,  wherein  the  de- 
fendant challenged  the  sufficiency  of  the  no- 
tice of  acddent,  the  Supreme  Court  of  that 
state  said: 

"The  city  could  not  have  been  misled  by  the 
description  given  in  the  notice  before  us.  Had 
its  officers  examined  the  ridewalk  at  the  place 
described,  they  could  have  ascertained  whether 
the  injury  complained  of  was  the  result  of  neg- 
lect for  which  the  dty  was  liable;  they  could 
have  found  out  whether  it  was  a  loose  board 
forming  a  part  of  the  sozfaee  of  the  sidewalk, 
or  some  otiiet  matter  that,  caused  the  Injury. 
The  notice,  therefore,  gave  them  the  informa- 
tion the  statute  intended  they  should  have,  and 
thus  reasonably  complied  with  tiie  tequiremoits 
of  the  statute." 

Mr.  Justice  Pnllerton,  In  rendering  the 
opIni<m  of  the  court  in  the  case  just  Quoted 
from,  tmly  observed  that: 

"The  statute  requiring  the  presentation  of 
claims  for  personal  injuries  as  a  condition  pre- 
cedent to  a  right  of  action,  •  •  *  was  not 
intended  as  a  snare.  It  has  a  legitimate,  not 
a  meretridouB,  purpose." 

In  the  Instant  case,  defendant  further  as- 
serts that  the  notice  <k  the  accident  la  Insuffl- 
<Amt  because  it  is  In  the  form  of  an  affidavit, 
and  speaks,  In  part.  In  the  third  person  be- 
stead of  tile  first 

"An  affidavit  Is  a  written  declaration,  under 
oath,  made  without  notice  to  the  adverse  par- 
ty."  Or.  L.  8  826. 

"A  deposition  Is  a  written  dedaration,  under 
oath,  made  upon  notice  to  the  adverse  party  for 
the  purpose  of  enabling  him  to  attend  and  erosa* 
examine."   Or.  Ll  }  ^7. 

The  statute  provides  that  In  all  affidavits 
and  depositions,  the  witnesses  must  be  made 
to  apeak  in  the  first  person.    Or.  L.  i  829. 

The  defendant  attacks  the  affidavit  upon 
the  alleged  ground  tliat  the  affidavit  is  so 
defective  in  form  that  it  could  not  be  the 
basis  of  a  charge  of  perjury.  The  writer 
cannot  follow  counsel.  State  v.  Eastman, 
77  Or.  522,  151  Pac.  907,  Is  cited  by  defendant 
in  support  of  its  contention  as  to  the  insuffl- 
ciency  of  the  notice  of  Injury  made  in  ac- 
cordance with  the  provisions  of  said  section 
129.  It  must  be  remembered  that  this  is  not 
a  criminal  ctae  at  perjury,  bnt  a  clvU  action 
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tm  damages.  The  case  of  State  t.  Eastman, 
snpra,  was  not  based  upon  a  charge  of  per- 
9ary,  bat  was  a  case  of  contempt,  and,  in  Its 
nature,  gnasl  criminal.  TbB  affidavit  made 
by  tlie  connty  clerk  in  that  case  was  strict- 
ly in  the  l^ird  i>erson,  and  the.  court  held  it 
to  be  insuffldoit  upon  which  to  base  an  or- 
der to  show  cause. 

In  the  case  at  bar,  the  paper  styled  "Affi- 
davit" speaks,  in  great  part,  in  the  first  per- 
sou.   It  declares  that: 

"I,  Rowena  Sprague,  being  firet  duly  sworn, 
depose  and  say:  That  this  affidavit  is  made  in 
furtherance  <tf  a  claim  in  the  sum  of  $5,000 
against  tlie  dty  of  Astoria,  a  municipal  corpo- 
ration of  the  state  of  Oregon,  for  personal  in- 
juries received  on  account  of  a  defect  in  Sec- 
ond street  in  the  Cit;  of  Astoria.  Or.,  on  or 
abont  the  hour  of  1:20  p.  m.,  on  the  5th  day 
of  July,  1919." 

It  further  states  that: 

"This  affidavit  is  filed  with  the  accompanying 
claim,  both  of  which  shall  be  considered  to- 
gether, in  accordance  with  the  provisions  of 
section  129  of  the  diarter  of  the  ^ty  of  As- 
toria." 

[2-4]  She  then  proceeds  to  point  out,  in 
her  affidavit,  the  time  of  the  accident,  the 
place  thereof,  the  nature  of  her  injuries,  aud 
the  persons  present,  but  refers  to  herself  in 
the  third,  and  not  in  the  first,  person.  The 
notice  of  accident  is,  In  legal  contemplation, 
an  afBdavit,  although  not  perfect  as  to  form. 
RememberlDg  its  object:'  That  It  Is  a  state- 
ment accompanying  the  claim  for  the  infor- 
mation of  the  city  council  of  the  city  of  As- 
toria, what  real  difference  did  It  make  wheth- 
er plalntlft  spoke  of  herself,  as  receiving  a 
broken  leg  because  of  a  fall  from  the  side- 
walk, in  the  first  or  in  the  third  person?  The 
council  surely  understood  from  the  afiidavit 
that  it  was  the  body  of  Rowena  iSprague,  and 
not  the  body  of  another,  that  had  been  In- 
jured. What  difference  did  it  make  in  the 
character  of  the  claim  against  the  city  of 
Astoria,  whether  Rowena  Sprague,  In  reciting 
the  account  of  her  injuries,  spoke  of  herself 
In  the  third  person,  and  said,  "She  fell  a  dis- 
tance of  from'  12  to  15  feet,"  or,  forsooth,  "I 
fell  -a  distance  of  from  12  to  15  feet"?  If 
the  afiidavit  was  Insuffldent,  why  did  not  the 
city  council  reject  it  upon  that  ground  or  call 
for  a  more  formal  affidavit?  In  truth,  the 
provisions  of  said  section  12i>  do  not  require 
a  statement  of  the  injuries  in  the  form  of  an 
afBdavit  ot  of  a  deposition.  T)ie  require- 
ment is  that  the  clalra  made  upon  the  city 
shall  he  "under  oath."  Rho  could  have  made 
the  notice  in  the  form  of  a  comiilaint,  pe- 
■  titlon,  or  statement,  duly  verified.  It  Is 
not  important  for  the  purpose  of  this  deci- 
sion to  determine  wht'tlicr  or  not  Rowena 
Sprague  could  have  been  profecoted  for  the 
crimo  of  perjury.   That  Is  not  the  Question 


before  this  conct  The  ntfttter  for  detomlna- 
ti.tm  Is  whether  m  not  Uiat  waa  a  snffldait 
claim  open  which  to  base  an  action  for  dam- 
ages in  the  drcolt  omrt  We  will  make  the 
obeerratlon  that  any  sudi  diaim  as  tlie  plain- 
tiff's made  and  filed  vifih  the  dty  of  Astoria, 
that  is  false,  and  made  with  fbe  Intmt  to  de- 
fraud, obtain,  or  attempt  to  obtain,  from  any 
rity,  any  money  or  property,  constitutes  a 
fdony,  regardless  ot  a  d^ectlve  verification. 

16}  We  have  seen  that  nndw  the  provi- 
sions of  said  section  129  .plaintUC  was  re- 
quired, wltbin  SO  days  from  the  date  of  tlw 
aticident,  to  fllevitti  the  designated  aUtboTlty 
ot  the  dty  of  Astoria,  under  oadi,  a  state* 
ment  of  her  dalm,  setting  forfb  the  time  and 
place  of  the  accident,  ttae  nature  thereof,  and 
the  persons  present  This  is  JnrlsdicUonal, 
and  la  a  condition  precedent  to  ber  right  to 
maintain  an  action  for  the  recovery  of  dam- 
ages therefor. 

As  stated  by  McQulllin,  vol.  8  (Sui^) 
Municipal  Corporations,  |  2714: 

"The  waiver  of  the  requirement  .[notice  of  the 
acridentj  is  not  sanctioned,  although  certain  de- 
fects in  the  notice  may  be  waived,  as  contradis- 
tinguished from  waiver  of  absence  of  notice." 

The  cases  of  Wright  v.  Portland,  118  Mich. 
23,  76  N.  W.  141.  5  Detroit  Leg.  N.  413 ;  XSrls- 
wold  V,  LudingtoD,  116  Jllch.  401,  74  N.  W. 
663 ;  Germaine  v.  Musktigon,  105  ifich.  213, 
63  N.  W.  78,  all  Illustrate  the  waiver  of  the 
absence  of,  or  defective  verification  of,  state- 
ments of  accident  such  as  the  one  at  bar. 

This  case  is  reversed  and  remanded  for 
furtlier  pi'oceedtnga  not  InctHisistent  with  this 
oidnion. 

BUBNICIT,  C.  J.,  and  UcBOtDE  and 
HARRIS,  JJ.,  concur. 


BEASON  V.  STATE.   (No.  A-3276.) 

(Orimiual  Court  of  Appeals  of  Oklahoma. 
Feb.  21,  1921.) 

(SyUabu*  by  the  Court.) 

1.  WItneMes  «=>366— State  may  iniMaeh  wtt- 
RMS  by  thowlsg  ooMplraf^  aot  ohargMl. 

In  a  prosecution  for  murder  the  state  may, 

if  it  can,  for  the  purpose  of  impeadmrait  and 
to  show  bias,  introduce  evidence  taodrng  to 
show  that  a  witness  for  the  d^eodant  con- 
spired with  the  accused  to  aid  him  in  the  com- 
mission  of  the  oCTense,  although  no  conspiracy 
is  charged  in  the  ioformatioD.  The  fact  that 
such  testimony,  if  otherwise  competent,  tends 
to  show  the  (^mmission  of  snother  offense,  does 
not  make  it  inadmissible  to  prove  the  offense 
(Aarged. 

2.  Homicide  i^SasCS)— EvMenoe  of  ^ssisA- 
tation  harmless  la  marder  ease  vrtwra  vsrdM 
of  manslaughter  returned. 

Where  certain  testimony  tending  to  show 
a  premeditated  design  to  commit  murder  is  ad- 


«S3For  other  cbbm  sm  urn*  topic  and  KBT-NOMBBR  In  aU  Ker-Numbered  DlcesU  and  Indexes 


Digitized  by  Google 


OU.) 


SEASON  T.  STATE 
P.) 


796 


mitted  oTer  the  objection  of  tbe  accnMd.  end 
the  ftajf  by  ita  verdict,  rejects  th«  theory  of 
premedttated  bonidde  and  briiiffB  in  a  renllet 
for  nwnslantliter  in  the  flrat  defree,  the  admis- 
sion of  auch  tesdBMUiy,  eren  thoufh  It  may 
liave  been  erronsoiialy  admitted,  ia  sot  prejo- 
diciaL 

3.  CriMlaal  Imr  «b720<9)— Coaaty  attamy 
■B^  draw  ea—liilaaa  frm  wMmm  fnreriai 
««ats'a  Mrnry  atthwifh  weak. 

The  eotuty  attorney  bad  a  right,  in  Us  ar- 
Snment  to  the  jury,  to  state  bis  oonclusioDs 
dranm  from  certain  portions  of  tbe  evidence, 
favoring  tbe  state's  theory  of  conspiracy,  al- 
thotigb  the  evidence  favoring  such  inference 
mlsht  not  be  strong  nor  clear.  Assuming  that 
the  evidence  favoring  the  state's  theory  was 
■lisht,  ft  vaa  for  tbe  jury  to  determine  what 
-weight  ihooM  be  given  it. 

4.  Suffidonoy  of  (Bstnictlona. 

The  instructions  complained  of  examined, 
and  held  fairly  and  fully  to  cover  every  phase 
and  theory  of  both  parties,  as  disclosed  by  tbe 
evidence. 

5.  Homicide  4=3218,  267— Adnlssiblll^  of  dy- 
lag  deolaratloaa  prlmaflty  for  conrt;  prelim- 
inary proof  as  to  dying  declaration  In  pres- 
enoe  of  Jury  aot  error  abaenea  of  objeo- 
tlon. 

The  admisslbflity  of  a  dying  declaration  is 
primarily  a  qaestiDn  for  tbe  court  Ordinarily, 
'when  a  dying  declaration  la  offered  In  evidence, 
tte  court  ahonld  require  ttw  neceaaary  prel^- 
Jnary  proof  of  ita  admia^Mllty  in  tbe  absence 
of  tbe  jury,  but  where  no  objection  Is  made  to 
the  preliminary  proof  being  made  in  the  pres- 
ence and  hearing  of  the  jury,  Its  aabmission  to 
the  jury  in  that  manner,  if  otherwise  competent, 
Is  not  prejudicial. 

«.  HoaitoMe  •»203(3)— PraHailaary  praof  as 
tft  dylflfl  declaratloa  held  aafllelaat 

The  preUminary  proof  laying  gronnde  for 

the  admission  of  the  dying  dedaration  exam- 
ined, and  foimd  BufBcient. 

Appeal  from  District  Court,  Greer  Oonnty ; 
T.  P.  Clay.  Judge. 

Doc  Season  was  convicted  of  the  crime  of 
manslaugbter  In  tba  first  degree  and  sen- 
tenced to  serve  a  term  of  2S  years  In  the 
state  penitentiary,  and  he  appeals.  AfBrmed. 

Qanett  &  Tbackw  and  Stewart  &  £d- 
wards^  all  of  Maiwala.  for  j^lntlfl  in  error. 

8.  P.  Praellng,  Atty.  Gen.,  and  Sam  Hook* 
er,  Asst.  Atty.  Gen.,  for  tbe  8tttt& 

BESSBT,  J.  Tbe  plaintiff  In  error,  herein- 
after referred  to,  as  the  defendant,  was  on 
tlie  81st  day  of  January,  1017,  informed 
against  .In  tbe  district  conrt  of  Greer  county 
for  the  murder  of  John  W.  Stlnson  on  the 
ISth  day  of  January,  1017.  Upon  trial  in 
■aid  cwirt  tbe  defendant  was,  on  tbe  Slst 
day  of  September,  1917,  convicted  of  man- 
slaugjiter  In  the  first  itegree,  and  his  pun- 
ishment fixed  at  imprisonment  In  the  state 
penitentiary  for  a  term  of  26  years.  To 


reverse  th!a  judgment  tiie  defendant  pro»* 

ecnted  this  aweaL 

The  defendant  and  the  deceased  wm«. 
nelghbora  for  several  years  near  Granite,  in 
Greer  oonnty.  Tbe  evidence  shows  that  they 
had  had  some  trouble  In  keeping  their  stock 
from  trespassing  upon  one  another's  land, 
and  that  the  day  b^ore  the  homicide  the  de- 
ceased had  sent  one  of  his  little  boys  to  the 
home  of  the  defendant  to  request  the  defend- 
ant to  come  after  his  horses,  which  were  then 
trespassing  upon  a  field  belonging  to  the  de- 
ceased in  which  he  had  sown  wheat  and  In 
which  there  was  a  strawstack  from  which 
the  horses  were  feeding.  At  this  time  the  de- 
fendant was  not  at  home,  and  after  the  boy 
returned  and  reported  that  fact  to  bis  father 
the  deceased  started  to  drive  these  horses  to 
the  home  of  the  defendant,  and  on  the  way 
met  the  defendant's  wife  coming  after  them. 
Some  words  there  passed  between  these  two 
relative  to  the  trespassing  of  the  stock,  and 
it  is  contended  by  the  defendant  that  the 
deceased  was  abusive  to  defendant's  wife 
and  used  profane  and  violent  language  upon 
this  occasion^  Ttds  was  denied  by  the  state. 
Several  witnesses  testified  that  the  deceased 
had  never  been  known  to  use  profane  or  in- 
dec»)t  language. 

The  next  morning  the  defendant  and  tbe 
deceased  went  to  the  town  of  Granite,  and, 
so  far  as  Is  disclosed  hy  this  record,  neither 
knew  that  the  other  would  be  there,  al- 
though, as  is  later  brdught  out  in  the  testi- 
mony in  ttie  case,  each  carried  a  gun.  The 
deceased  went  to  the  store  of  Howard  4 
Guthrie,  where  he  was  accustomed  to  trade. 
The  weather  was  cold,  and  before  making  his 
purchases  he  went  to  the  stove  for  the  pur- 
pose of  warming.  After  some  time  tbe  de- 
fendant came  Into  the  store.  He  was  not  in 
the  habit  of  trading  there,  hut  he  also  went 
np  to  tbe  stove,  and,  after  warming  for  a  few 
minutes,  spoke  to  the  deceased  and  said  to 
him  that  he  wlsbed  to  speak  with  him  on  tiie 
outside.  The  deceased,  on  this  invitation, 
went  out  of  the  front  door  of  the  store  with 
the  defendant;  where  they  had  some  conver- 
sation In  the  vestibule  relating  to  the  tres- 
passing stoclc  From  the  gestures  of  the  par- 
ties and  tbe  sound  ot  their  voices  tbe  persons 
on  the  inside  of  the  store  could  tell  that  they 
were  quarreling.  The  deceased  then  altered 
the  store  door  and  made  some  bmulry  of  the 
defffiidant  as  to  what  the  defendant  had  last 
stated,  wberenpon  tbe  parties  began  to  fight 

WhUe  there  Is  some  oonfiict  in  the  tea- 
timooy,  there  were  a  number  ot  vltnesaes 
who  testified  that  the  defendant  was  the 
aggressor,  and  that  soon  after  the  fight  be* 
gan  he  steuck  the  de«n4ed  with  a  six-shoot- 
er, and  tbat  durlug  this  difficulty  the  de- 
ceased waa  backing  up  and  trying  to  ward 
ofC  the  blows;  that  these  blows,  xnt  aome  of 
them,  sl;unned  tbe  deceased  and  caused  bim 
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to  stagger;  that  the  d^endant  was  «  man 
88  or  40  Teare  of  age,  and  weighed  about  200 
pooDds,  and  that  the  deceased  was  a  small 
man,  45  or  60  years  of  age,  wet^hlng  abont 
125  pounds.  It  appears  that  the  first  shot 
fired  killed  an  Innocent  t^stander,  and  that 
the  deceased,  after  he  had  recdved  these 
blows,  was  shot  by  the  defendant,  and  while 
stunned  and  partially  prostrate  upon  the 
fioor  of  the  store  the  defendant  shot  blm 
again  through  the  body.  At  the  time  the  de- 
fendant fired  tbe  last  sbot  he  used  some  pro- 
fane  language  towards  the  deceased,  al- 
thou^  the  deceased  at  that  time  was  begi^ 
him  not  to  assault  him. 

There  Is  some  controversy  as  to  where 
these  parties  were  when  the  first  shot  was 
fired,  but  the  testimony  Is  Gonvlncbig  that  the 
deceased  w^t  out  ot  ttw  store  to  talk  with 
the  defendant  np<m  the  latter's  InTitattoa, 
and,  according  to  the  testimony  of  a  number 
of  dtelnterested  witnesses,  the  defuidant  was 
the  a|^:«s8or,  and  the  deceased  made  no  at- 
tempt to  draw  a  weapon  until  after  he  had, 
bcoi  struck  a  number  of  times  by  the  defend- 
anti  and  until  after  the  first  or  second  shot 
had  bem  fired. 

There  are  elgbteoi  assignments  of  error 
In  this  case,  but  the  defraidant  in  his  brief 
complains  of  on^  three,  vis.: 

(1)  The  introduction  of  alleged  Incompe- 
tent  "and  iffejndlclal  testimony  and  the  ar- 
gument  of  plalntUFs  counsel  affecting  the 
same. 

(2)  Certain  alleged  erroneous  Instmcttons 
given  by  the  court  and  the  refusal  of  the 
court  to  give  Um  Instructions  ctteteA  Ity  the 
defoidant. 

Brror  In  permitting  the  admission  of 
the  dying  declaration  of  the  deceased. 

[1,2]  FiiBt  The  def^dant  urges  In  his 
brief  that  this  Judgment  should  be  reversed 
for  the  reason  that  the  court  permitted  the 
witness  Arley  GrlfQn,  on  rebuttal  for  the 
Estate,  to  testify  to  matters  tending  to  Im- 
peach the  defendant's  principal  witness,  Fred 
Linn,  without  having  first  laid  a  sufficient 
foundation  for  sui^  impeachment,  and  for  the 
further  reason  that  from  this  and  other  testi- 
mony the  state  attempted  to  show  that  there 
was  a  conspiracy  between  the  defendant  and 
Linn  to  provoke  the  qnarreL  It  Is  claimed 
by  the  defendant  that  this  was  reversible  er- 
ror because  tliere  was  no  sufficient  founda- 
tion laid  for  impeachment  and  because  there 
was  no  charge  of  conspiracy  In  the  informa- 
tion, and  that,  If  testimony  tending  to  show 
conspiracy  was  admissible,  it  should  have 
been  Introduced  by  the  stat^  as  evidence  In 
chief,  and  ttiat  its  reception  as  r^uttal  testi- 
mony was  error. 

statements  of  Ttei  Idnn,  witness  for 
the  defendant,  In  his  fflamlnatfim  in  chief, 
rdatittg  to  the  facts  and  circumstances  lead- 
ing up  to  the  tragedy  and  as  to  what  occurred 
during  the  progress  of  Uie  ftetal  quarrel,  in 
many  particulars  differed  from  the  state- 


ments of  otiier  wltnesaes.  It  was  the  tbeory 
of  the  state  that  Linn  sought  In  bis  testimony, 
so  far  as  he  could,  to  mitigate  the  ottenae  and 
to  Justify  the  homicide.  For  the  purpose  of 
showing  that  this  witness  was  biased  In  favor 
of  the  defendant  and  to  lay  the  foundation 
for  Impeaching  certain  portions  of  his  testi- 
mony, the  state  was  permitted  to  ask  him 
if  he  did  not  say  to  Arl^  Grlffln,  at  the  time 
the  deceased  and  the  defendant  were  engaged 
in  the  fatal  quarrel  at  the  front  of  the  store, 
"Come  on;  let's  go  down  there  and  see  a 
fight,"  and  If  he  did  not  sQy  to  Arley  Grlffln 
at  that  time,  "If  Stinson  fools  with  Doc  Sea- 
son, Doc  will  not  fool  with  him ;  he  will  kill 
him,"  to  which  the  witness  answered,  "No, 
^r;  Mr.  Grlffln  said  to  me,  'What  is  the 
trouble?'  and  I  said,  'Something  afMut  some 
stock.'  They  kept  standing  there  quarreling, 
and  he  says,  'Wonder  if  they  are  going  to 
fight?*  and  I  says,  'If  he  fools  with  him,  Doc 
ought  to  slap  hell  out  of  him.' " 

For  the  purpose  of  showing  that  this  wit- 
ness, Linn,  had  made  other  and  contradictory 
Statements  as  to  what  he  had  said  to  Grlffln, 
on  rebuttal  Arley  Gtiffln  was  asked  the  fol- 
lowing question:  "At  that  time  you  may 
state  whether  or  not  Fred  Linn  stated  to  you 
that  if  Stinson  monkeyed  with  Doc  Beason 
that  Doc  would  kill  him,  or  words  to  that 
effect" — and  over  the  objections  of  counsel  for 
the  defendant,  the  witness  answoVd:  "Tliat 
Is  what  he  said;  that  If  Stinson  monksiyed 
with  Doc  that  Doc  would  kill  htm." 

It  was  the  theory  of  the  state  that  the  de- 
fendant had  told  lAon,  before  they  left  home, 
what  he  Intended  to  do,  and  that  when  Lton 
made  this  statement  to  Grlffln  he  knew  the 
purpose  of  the  defendant  in  Inviting  the  d^ 
ceased  to  st^  out  of  the  store  with  him.  In 
this  regard  I^nn  had  testllled  as  follows: 

"Q.'  When  yon  got  the  milk  bodcets,  you  may 
state  whether  or  not  70a  heard  Mrs.  Beason 
telling  about  any  trouble  that  she  had  had  with 
Mr.  Stinson  that  evening?   A.  I  did. 

"Q.  What  did  she  tell  yon  about  it?  A.  She 
said  she  went  over  to  nm  the  horsas  home  that 
afternoon,  and  the  said  that  Stinson  abased  her 
something  awful. 

"Q.  What  did  she  say?  A.  She  said  Stinson 
commenced  cursing  her,  and  she  said  she  told 
him  he  oi^ht  to  be  ashamed  to  abuse  a  defense- 
less woman,  and  ha  said  that  he  didn't  have 
to  abuse  her;  to  send  that  husbasd  of  hera 
over  and  he  would  smoke  witb  that  son  of  a 
bitch.  She  said  she  very  nearly  run  hersdf  to 
death  after  the  stock. 

"Q.  Did  you  tell  Doc.  Beason?  A.  I  told 
him  after  he  nme  out  to  the  cow  lot" 

Under  all  tliese  drcomstances,  wa  cannot 
say  that  rebuttal  testimony  on  ttw  part  oC 
Arley  Grlffln  was  prejudicial.  On  the  con- 
trary, we  think  It  was  admlsBlblA  fw  purposea 
of  lmpea<^ment  and  to  show  a  i«emedttatad 
design  <ni  the  part  of  the  defendant,  and  an  a 
part  of  the  res  gestae.  23  Oorpns  Juris,  460; 
Gibbons  v.  Ty..  6  Okl.  Or.  212,  IIS  Faa  32*. 

Tta  testimony  of  Vred  Idnn  bad  a  tacdMicj 
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to  reduce  the  crime  from  murder  to  man- 
■laughter,  and.  since  the  jury  bad  adcqrted 
the  latter  theory,  doubtless  predicated  ^  on  the 
testimony  of  Linn,  defendant  has  no  canse 
for  complaint;  otbmrlae,  tiie  rerffiet  would 
hare  been  fbr  mmrder.  Dnncan  State,  11 
Okl.  Cr.  217,  144  Fsc.  217. 

[3]  Defendant  complains  tbat  tbe  argn- 
ment  of  the  county  attorney  to  the  effect  that 
there  was  a  premeditated  cmsplrecy  betwem 
defendant  and  linn  to  provoke  a  quarrel 
with  deceased  was  Improper  and  prejudicial. 
There  was  some  evidence  that  sach  Indeed 
was  the  fact  Defendant's  witness  Iilnn  stat- 
ed that  after  tbe  deceased  bad  been  twice 
shot  and  mortally  wounded  and  as  be  stag- 
gered away  from  the  scene  of  the  tragedy  tiie 
defendant  said  to  his  victim,  *^ell,  Stlnson, 
I  guess  yoa  got  what  you  were  looking  for." 
nils,  together  with  the  fact  that  tbe  defoid- 
ant  called  tbe  deceased  out  of  the  store, 
armed  with  a  deadly  firearm,  and  commmced 
to  quarrel  with  and  strike  tbe  deftodant  with 
bis  ^stol,  Jostlfled  the  county  attorney  In 
dnwlng  tile  inf^ence  that  there  was  a  pre- 
meditated conspiracy  to  provoke  the  fatal 
onanreL  The  county  attorney  bad  a  rli^t  in 
his  argument  to  tbe  jury  to  state  bla  coudo- 
sfons  drawn  fmn  the  evidoice,  favoring  tbe 
states  theory  of  Ihe  case,  although  the  evi- 
dence fftvorlng  such  inference  might  not  be 
strong  nor  clear.  Assuming  that  the  evidence 
was  slight,  it  was  for  tbe  Jury  to  determine 
what  wdght  should  be  given  It  Douglas 
Jones  V.  States  iS6  Pac  789,  decided,  but  not 
yet  oflldally  repowted.  But,  since  the  Jury, 
In  bringing  in  a  verdict  of  man  slaughter  In- 
stead ot  murder,  did  not  ftd<^  the  theory  of 
the' county  attorn^  that  there  Was  a  con- 
iplracy  or  tibat  the  bomldde  was  committed 
with  a  premeditated  design,  therefore  the  de- 
fendant was  In  no  way  prejudiced  by  such 
argument.  Duncan  r.  Stat^  11  Okl.  Cr.  217, 
144  Pac  628,  supra. 

[4]  Senrnd.  The  defoidant  comidalns  of 
tbe  language  oi  the  Introductory  paragraph 
of  Instruction  No.  1,  as  toOom: 

"To  tbis  diarge  In  the  Infonnatlon  the  de- 
fendant lua  pleaded  not  gull^,  and  the  court 
iistaniets  yon  Oat  yon  havs  been  Impaneled  and 
■worn  to  try  the  question  of  his  guilt  or  lnno> 
c«H»  and  hiBtracts  you  aa  to  the  law  in  the 
case  as  follows." 

Tbe  language  "to  try  the  question  of  his 
guilt  or  Innocence"  was  not  aptly  used,  but, 
taken  in  connection  with  the  context,  It  means 
fbaX  the  facts  are  now  to  be  determined  by 
the  Jurors  under  the  law  as  given  them  by 
the  court,  and  the  Jury  could  not  have  been 
misled  thereby.  The  statement  of  which  de- 
feuflaut  complains  was  clearly  qualified  and 
explained  by  the  other  Instructions  following. 
Gray  v.  State,  4  Okl.  Or.  292,  111  Pac.  82S, 
S2  L.  R.  A.  (N.  S.)  142. 

Instruction  No.  10  defined  the  law  as  to  the 
right  of  tbe  aggressor  In  a  difficulty  to  daim 
self-defense.  InstrnctloD  No,  11  was  on  tbe 


subject  of  prunedltated  design,  and  No.  12 
was  on  the  same  subject,  as  applied  to  the 
evidence  in  this  case  Instrnctimi  No.  IS  was 
upon  the  subject  of  appar«it  danger  to  the 
defmdant  from  an  attack  upon  him  by  the 
deceased  and  bis  right  of  self-defense.  These, 
together  with  other  lnstmctl<ms,  fairly  cov- 
ered every  phase  and  theory  of  both  partieB, 
as  distOosed  by  the  evidence. 
.  Defendant  Insists  that  InstrucOais  Nos.  16 
and  20  were  prejudicial  because  there  was  no 
testimony  to  Justify  the  giving  of  such  In- 
structions, and  tbat  they  suggested  to  tbe 
Jury  a  state  of  facts  not  warranted  by  the 
evidence.   These  Instructions  are  as  follows: 

"(15)  Tbe  state  of  mind  of  the  defendant  at 
the  time  he  iuTited  the  deceased  out  in  front 
of  Howard  ft  Guthrie's  store,  if  you  beUere  be 
did  invite  him  oat  there,  is  a  material  questiom 
for  yon  to  determine. .  If  the  defendant  invited 
the  deceased  out  of  aaid  store  with  the  expec- 
tation that  there  would  be  trouUe,  and  toIuu- 
tflriJy  entered  into  the  difficulty  armed  with  a 
deadly  weapon,  and  the  failling  resulted  after 
he  so  voluntarily  entered  into  the  difficulty, 
then  the  defendant  would  be  guilty  of  murder; 
but,  it  at  the  said  time  he  hoped  and  desired 
that  there  would  be  no  trouble  and  went  o«t 
with  the  deceasM  with  no  expectation  of  trouble 
and  with  no  intention  of  using  the  weapon  with 
which  he  was  armed  except  only  aa  a  last  re* 
sort  to  protect  himself,  and  did  not  Intend  to 
voluDtar3r  enter  into  the  difficulty,  and  did 
not  enter  into  It  voluntarily,  then  the  homicide 
would  be  justifiable,  and  it  would  be  your  dut7 
to  acquit  the  defendant,  if  you  so  bellcTe  be 
acted  in  bis  necessary  sdf-def ense." 

"(20)  Yon  are  Instracted,  bowerar,  tbat  nei- 
ther threats  of  themselves  nor  the  bad  repu- 
tation of  the  deceased,  if  such  threat!^  were 
made  or  if  he  had  such  reputation,  will  Justify 
homicide  in  this  case,  if  you  believe  from  the 
evidence  beyond  a  reasonable  doobt  tbat  tbe 
defendant  was  tbe  a^essor,  or  tbat  he  en- 
tered Tolontarily  into  the  coaflict  armed  with 
a  deadly  weapon." 

According  to  our  view  ot  this  record,  there 
was  ample  testimony  calling  for  these  instruc- 
tions or  Instructions  of  like  Import  This 
record  contains  several  hundred  pages,  and 
to  demonstrate  our  conduslons  in  tbis  regard 
by  setting  out  in  detail  the  testimony  of  tbe 
many  witnesses  supporting  tbis  view  would 
serve  no  good  purpose  and  would  extend  tbis 
(pinion  to  an  unnecessary  lengtii.  Snfflce  It 
to  say  that  scattered  all  through  the  record 
ai^>ear  facts  and  clrcamatances  calling  for 
Instructions  upon  tbe  question  of  premedlta- 
tlou  and  as  to  whether  or  not  the  defendant 
voluntarily  entered  int»  tlie  difficulty.  The 
instructions,  as  a  whole,  under  the  testimony, 
were  very  favorable  to  the  defendant  The 
giving  of  Instruction  No.  IS,  defining  murder, 
was  not  prejudldal,  since  the  verdict  was  for 
manslaughter,  and  the  defendant  cannot  com- 
plain because  the  Jury  decided  tbe  lesser  de- 
gree of  bomldde  took  place.  Tb»  theory  of 
tbe  state  tbat  Fred  linn  was  a  coconsplratM 
and  ttiat  Ui*  homicide  was  a,  praneditatod 
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murdOT  was  not  adopted  by  tbe  imj,  as  la 
ataown  by  Qi^r  Terdict,  and  the  evidence  and 
Inetrnctions  in  su^ort  of  that  theory,  even 
If  erroneouB,  conld  do  the  defendant  no  harm. 

[S,  B]  Third.  Vlnally.  the  defendant  com- 
plains that  the  dying  declarations  of  the  de- 
ceased were  admitted  in  evidence  without  a 
sufficient  preliminary  showing  that  the  de- 
ceased knew  that  death  was  Imminent,  or  that 
the  statemmt  of  the  deceased  waa  In  fact  a 
dying  declaration. 

Mr.  Overstreet,  a  school-teacher,  tastlfled 
tliat  the  night  following  the  tragedyt  at  abbnt 
1  o'clock,  the  deceased  said  he  did  not  believe 
be  could  live,  that  he  could  not  live,  and  wit- 
ness took  down  in  writing  what  the  deceased 
said  with  refer^ce  to  how  the  tragedy  oc- 
curred. At  this  time  deceased  seemed  to  be 
sound  mentally.  This  written  statement  was 
not  gigned  by  the  deceased,  and  the  court 
would  not  permit  It  to  be  Introduced  as  evi- 
dence, but  the  witness  was  permitted  to  testi- 
fy orally  as  to  what  the  deceased  said  at 
time,  as  fbllows: 

"He  said  that-Hr.  Stinaon  said  that  Ur.  Sea- 
son was  a  ccmtentious  man,  and  that  he  told 
him  he  never  said  anything  to  Ub  wife  that 
ought  to  have  oflFcuded  her  or  should,  and  he 

went  on  to  state  that  they  were  at  town  and  he 
was  in  the  store  at  Oatbrie  &  Howard's  grocery 
store,  and  Doc  Beason  came  in  and  told  bim 
he  wanted  to  talk  to  him,  and  that  Mr.  Stinaon 
told  him  that  he  was  not  feeling  very  well  and 
he  didn't  want  to  go  on  the  outside,  that  they 
could  just  talk  in  there;  they  was  in  the  gro- 
cery store;  and  Mr.  Reason  inaisted  that  they 
go  out,  and  they  went  out,  and  on  the  outside 
of  Qutiirie  and  Howard's  grocery  store  a  few 
remarits  passed,  a  few  words,  and  he  started 
back  Into  the  grocery  store,  Outbri^  &  How- 
ard's grocery  store,  and  about  the  time  they 
was  about  to  enter  the  door  Mr.  Beason  struck 
him  with  his  gun,  and  that  was  about  the  last 
he  knew.   Those  are  about  the  things  he  said." 

Dr.  WiUls,  one  of  the  attending  physicians, 
testified  In  substance  that  after  he  had  told 
deceased  that  he  conld  not  get  well  he  heard 
deceased  tell  bow  it  happened.  He  said  that 
Doc  ought  not  to  have  Ediot  hlm^  that  I>oc's 
.  stock  had  been  over  on  bis  place,  and  that  he 
had  started  to  take  them  home  and  be  met 
Mrs.  Season  on  the  way,  and  he  said  Mrs. 
Beason  bawled  him  out  and  some  words  pass- 
ed, and  he  said  that,  while  he  did  not  say 
anything  particular  out  of  the  way,  except 
(me  word,  that  she  threatened  him  with  Doc, 
and  that  he  told  her  to  send  the  blaclt  rascal 
over  and  he  would  settle  with  him  or  talk 
wfth  htm.  He  said  that  he  did  not  curse  Mrs. 
Beaooa;  that  the  next  morning  he  met  Doc 
In  the  grocery  store,  and  they  went  out  to 
talk  the  matter  over,  out  in  the  door,  in  front, 
and  had  smne  words,  and  that  Doc  turned, 
and  he  thought  started  off,  and  be  asked 
him  something,  and  Doc  turned  around  and 
went  to  hitting  him  over  the  head  with  his 
pistol.  The  witness  said  that  at  this  time 
tlw  mental  conditfam  of  tha  deceased  was 


fair ;  tliat  he  bad  been  In  a  sleepy  oondltloii 

from  Injections  of  morphine  and  woke  up; 
that  his  eyes  showed  the  efteet  of  morphine. 

Before  this  Dr.  Lanaden  had  testUed  that 
the  deceased,  In  Dr.  WUlia*  ^nsence.  three 
or  four  hours  before  he  died,  stated  that  he 
thought  he  would  die.  For  about  two  hours 
before  he  died  he  seemed  to  be  in  an  uncm- 
BtHom  cmdltion. 

The  defendant  objected  to  the  dying  state- 
ment as  related  by  Dr.  Willis  because  it  did 
not  purport  to  be  all  that  Oie  deceased  said, 
and  for  the  further  reason  that  It  was  not 
shown  that  the  deceased  was  mentally  car 
pable,  at  the  time  It  was  made,  of  makins  a 
correct  statement,  and  moved  that  the  state- 
ment be  excluded  from  consideration  by  the 
Jury.  This  was  by  the  court  refused  and  an 
exception  takoi  and  allowed.  The  evidence 
above  recited  araidy  Justified  the  court  in 
deciding  that  these  declarations  should  go 
to  the  Jury  for  their  consideration.  Elliott 
V.  State,  194  Pac.  267 ;  Morris  v.  State.  6  OkL 
Cr.  29,  115  Pac.  1030. 

TouiAlng  this  testimony,  the  court  gave  the 
f (Rowing  inatroctlon: 

"(21)  Some  evidence  haa  been  bitroduoed  in 
this  case  tending  to  show  that  the  deceased  a 
short  time  prior  to  bis  death  made  certain  state- 
ments, after  he  had  given  up  all  hope  of  recov- 
ery and  believed  he  would  die,  and,  should  you 
find  that  such  Btatements  were  made,  yon 
should  determine  aa  to  whether  or  not  the  de- 
ceased was  correctly  understood  by  the  wit- 
nesses, and  whether  or  not  what  the  deceased 
said  was  correctly  detailed  the  witneaseai 
and,  should  you  find  and  believe  that  they  were 
so  correctly  understood  and  detailed,  yon 
should  consider  such  facts  so  detailed,  in  con- 
nection witli  all  the  other  evidence  in  the  cause, 
bearing  in  mind  that  you  are  the  exclusive  judg- 
es of  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  the  statements  detailed 
by  them." 

Defendant  contends  that  the  court  did  not 
submit  to  the  jury  the  question  of  whether  or 
not  the  deceased,  at  the  time  be  made  these 
statements,  had  abandoned  all  hope  of  re- 
covery, but  in  ^ect  told  the  Jury  that  he 
"had  given  up  all  hope  of  recovery  and  be- 
lieved be  would  die."  We  cannot  acrree  that 
this  Instruction  is  susceptible  of  this  Inter- 
pretation. While  this  Instruction  might  have 
been  couched  in  different  language,  yet  the 
expression  "Some  evidence  has  been  intro- 
duced to  show  that  the  deceased,  a  abort  time 
prior  to  his  death,  made  certain  statements, 
after  he  bad  given  up  all  hope  of  recovery," 
etc.,  imports  that  the  truth  of  these  state- 
ments and  the  hope  of  recovery  were  both 
for  the  Jury  to  determine.  Hawkins  v.  u.  s., 
3  OkL  Cr.  651,  108  Pac  661;  Willoughby  v. 
Territory,  16  Okl.  677,  86  Pac.  66,  8  Ann.  Cas. 
537. 

Ordinarily,  when  a  dying  statement  is  of- 
fered in  evidence,  the  court  should  reqnlre 
the  necessary  prelimhiary  proof  of  Its  admis- 
sibility In  the  absence  of  the  Jury,  but  wliet% 
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u  in  this  case.  In  the  presence  of  title  jury  Iti 
was  shown  tbat  tte  deceased  bad  been  in- 
formed by  bis  ^^Idan,  in  the  ivesence  of 
other  consnltiiig  physicians,  fliat  In  their 
optnlMi  bis  wounds  w«re  fatal,  and  that  he 
bad  bat  a  sbort  time  to  live,  and  tbat  the  de- 
ceased himarif  bad  stated,  In  tbdr  piesence, 
tbat  be  beUered  be  wonld  di€^  and  there  befaig 
testimony  tudiiv  to  diow  tbat  deceased  was 
rational,  and  no  objections  having  beo)  made 
to  sm^  testimony  bdng  heard  in  the  presence 
of  tbe  Jury,  It  was  proper  for  the  conrt  to  de- 
teimlne  whether  an  fizplanatory  declaration 
by  tbe  deceased  as  to  bow  the  dlfflcolty  oc- 
curred should  be  submitted  to  the  jury  for 
fbsiT  consideration.  Elliott  t.  State,  104  Pac. 
207;  Morris  t.  State,  6  Okl.  Cr.  2»,  116  Pac. 
1030. 

We  are  Impressed  from  this  record  aa  a 
whole  that  the  defendant  should  consider 
himself  fortunate  tbat  tbe  verdict  in  this  case 
was  for  manslaughter  instead  of  for  murder. 

Finding  no  piejndlcial  error,  the  judgment 
of  tbe  trial  court  &  affirmed. 

I>OTIJI,  P.     and  MA.TSON,  concmr. 


STATE  SK  rsl.  HALL  at  aL  v.  BALLOW, 
Ceaaly  Treasarsr.   (Ne.  2365.) 


(Bapreme  Oonrt  of  New  Hezieo. 

1921.) 


Jan.  19, 


(BvVahu*  by  ^  OtMTt.) 

TaxatloB  «3i507— Partsnal  property  tax  sot  a 
Ilea  on  owner's  real  property. 

A  tax  levied  asd  aaseMed  on  personal  prop- 
erty vX.  the  owner  €A  both  real  and  personal 
property  Is  not  a  ban  on  the  real  property  of 
wuA  owner. 

Appeal  from  District  Court,  Booaevelt 
Goonty;  McGlure,  Judfe. 

Mandamna  by  tbe  State,  oo  tbe  relation  of 
James  A.  Hall  and  another  aialnst  John  W. 
Ballow,  Treasurer  of  Boosevolt  County. 
Judgmmt  for  relatom,  and  raspwde&t  ap- 
peals. Affirmed. 

O.  O-  Askren,  Atty.  Gen.,  for  appellant 
James  A.  Hall,  of  Portales,  for  appellees. 

RAYNOLDS,  J.  On  November  4,  1918,  an 
altematiTe  writ  of  mandamus  was  Issued, 
setting  out  that  a  certain  tract  of  360  acres 
In  Boosevelt  coimty  had  been  conveyed  by 
deed  of  trust  to  James  A.  Ball,  to  secure  the 
payment  to  Max  Bnchman  of  certain  promis- 
sory note,  the  note  remaining  unpaid  at  the 
date  of  the  Issuance  of  the  writ  It  further 
appeared  from  the  writ:  That  the  said  360 
acres  had  been  assessed  in  1917  to  W.  B. 
Browu,  for  93,800,  together  with  personal 
property  valued  at  |2,800.  That  Brown  bad 
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sold  and  convayed  all  of  said  real  estate  and 
inqtroTemaita  te  A.  B.  Melner  during  ^7, 
and  tbat  said  Melner  allowed  the  taxee  on 
the  land  to  becune  dellnqwit  Suit  ban 
been  died  to  collect  tbe  taxes  due  and  de- 
linquent for  1917,  both  on  tbe  real  and  per- 
sonal property,  assessed  to  Brown,  and  judg- 
ment obtained  thereon  in  tbe  amount  of 
Wl^n  due  on  tbe  land,  and  dne  oa.  ttie 

personal  property.  In  said  Judgment,  tbe 
treasurer  was  commanded  to  sell  the  prop- 
erty, or  Bo  much  as  might  be  neeesaaty  to 
realize  the  taxes,  Interest,  and  coats  doe. 
Tbat  the  treasurer  In  pursuance  ot  said  judg- 
ment did  sell  the  lauds  and  Inq^rovemente  to 
Koosevelt  county  for  tbe  total  amoimt  oil  til* 
Judgmoit,  tbat  ii^  tbe  taxes  doe  on  the  land 
and  on  tbe  personal  property.  On  October 
20,  1018,  after  the  ssde  to  tbe  covnty  of  tiie 
land  In  qaestl<m,  Janus  A.  Hall  and  Max 
Bnchman  offered  to  pay  tbat  j)art  of  the 
judgment,  and  tendered  Ibe  treasurer  tbe 
amount  (k  taxes,  Interest,  penalties,  and  costs 
assessed  against  the  loiul  alon^  not  Includ- 
ing the  amount  demanded  aa  taxes  oa  panHHt- 
al  property,  which  tender  and  offer  to  pay 
tlia  treaaorer  leftned  to  accept,  but  said  be 
would  accept  the  total  amount  of  the  judg- 
ment and  issue  a  certificate  of  redemption  for 
the  land  upon  paymut  of  tiie  total  amount. 

The  alternative  writ  issued  by  tbe  court 
commanded  the  respondent  troasnrer  to  show 
cause  why  he  should  not  acc^t  plaintlfrs 
offer  of  taxes,  etc.  due  on  the  land  and  Issue 
a  certificate  of  redemption  th^for.  Tto» 
respondent  by  his  answer  set  up  that  the 
judgmrat  for  both  amounte  of  $75.77  due  on 
the  real  estate  and  $58.40  on  the  persimal 
property  constituted  a  lien  upon  the  real  es- 
tate and  the  personal  property  severally,  and 
that  Mther  could  be  sold  for  tbe  amount  ot 
the  judgment;  tbat  in  fact  the  real  estate 
had  been  sold  for  the  totel  amount  of  the 
judgmait,  and  the  tax  sale  certificate  had 
been  Issued  to  Roosevelt  county  on  October 
23, 1018.  He  further  contended  that  he  could 
not  on  October  29,  1918,  accept  any  other 
amount  than  that  for  which  said  land  was 
sold  to  Boosevelt  county  In  tbe  attempt  to 
redeem  the  same. 

The  parties  entered  into  a  stipulation  as  to 
the  facts,  and  submitted  the  case  to  the 
court.  The  court  found  In  favor  of  the  re. 
lators,  and  issued  a  peremptory  writ  of  man- 
damus, commanding  the  respondent  to  accept 
the  amount  tendered  by  the  plalntl^s,  which 
amount  was  due  on  the  real  estate  alone, 
that  Is,  $80.21,  and  commanding  him  also  to 
issue  a  certificate  of  redemption  for  such  real 
estate.  From  this  judgment  against  the  re- 
spondent he  appeals  to  this  court 

Two  asslgnmente  of  error  are  made,  the 
proposition  Involved  being  that  the  tax  upon 
tbe  personal  property  Is  a  lien  upon  the 
real  prt^erty,  and  that  tbe  real  property  as 
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In  tm*  case  cannot  tie  xedenned  separately, 
nie  rdaton,  tbe  apptiilees  h&c&,  ccmtend  that 
no  lien  was  created  against  Qie  real  estate 
tm  the  delinquent  personal  tax  of  Brown, 
who  was  the  owner  of  the  real  and  personal 
property  in  1017,  and  against  whcun  the  tax 
was  assessed. 

The  sole  question  inTolTed  Is  whether  m 
not  delinquent  taxes  assessed  against  per- 
Kmal  prof>erty  are  a  lien  aiKm  real  estate 
-of  the  owner  of  the  personal  property.  The 
general  law  npon  the  subject  Is  as  follows: 

"A  tax  levied  and  asseseed  upon  specific 
property  is  not  a  lien  on  that  or  any  other 
property  of  the  owner,  unless  expressly  made 
so  by  Btatate,  and  an  Intention  to  this  effect 
nniBt  be  dleariy  manifested  in  the  statute,  ai 
a  lien  wUl  neither  be  created  by  implication  nor 
enlarged  by  conatrnction."  87  Gyc.  p.  1138, 
and  cases  cited. 

"Where  a  statutory  provision  makes  the  tax- 
es a  lies  on  particular  kinds  of  property,  it  will 
not  be  extended  by  constructiou  so  ua  to  affect 
other  kinds  of  property.  As  a  general  rule 
the  tax  is  a  lien  on  spedfic  piece  or  article 
we  aggregate  collection  of  property  irUdi  Is 
assessed."  87  Oyc  p.  1140. 

"In  some  of  the  states  taxes  assessed  npon 
personal  proper^  attach  as  liens  upon  any 
real  estate  owned  by  the  taxpayer  at  the  time 
of  such  assessment*  or  at  the  time  when  the 
taxes  become  delingnenL"  37  Cyc.  p.  1141. 

See,  also,  Cooley  oa  Taxation  (3d  E^d.)  toI. 
2^  p.  8^  and  cases  dted. 

In  tills  case  the  tax  salt  was  instituted, 
Jndgmwt  rentered,  and  sale  made  under 
chapter  80,  Session  Laws  1917.  No  provision 
Is  made  In  that  law,  or  any  law  in  this  state 
to  which  our  attention  has  been  caUed,  pro- 
viding that  the  tax  oa  personal  property 
shall  become  a  lien  on  the  real  estate  of  the 
owner.  On  the  omtrary,  the  policy  of  the 
law  seems  to  be,  and  provisions  are  made, 
tor  separate  return  of  personal  and  real 
property  and  a  separate  statement  of  the 
tax  due  upon  each  class.  Thte  is  apparent 
from  sections  2  and  6  of  chapter  80,  Laws 
1917.  Section  5489,  Code  1915,  provides  for 
distraint  and  sale  of  personal  property  for 
th^  collection,  but  does  not  provide  for  a 
Uai  either  up<m  the  personal  property  itself 
noc  the  real  estate  of  the  owner  of  snch 
personal  property. 

It  therefore  follows  under  the  above-cited 
authorities  that  la  the  absence  of  any  statute 
making  persoaial  property  taxes  a  lien  upon 
the  real  estate  of  the  owner,  no  such  11^ 
exists,  and  the  court  properly  granted  the 
writ  of  mandamus  commanding  the  treasurer 
to  acc^t  the  tender  made  by  the  relators  for 
the  taxes,  Intereat,  penalties,  and  ct^its  on 
the  real  estate  &l<me. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  lower  coart  is  aflirmed ;  and  it 
is  80  ordered. 

KOBEBTS,  G.  J.,  and  PABEBB,  3.,  concur. 


OURAN  V.  NICHOLS.    (Ns.  2458.) 

(Snprame  Osnrt  of  New  Mniea    Jan.  1^ 

1921.) 

(Swttabut  bp  the  Oovrt.) 

Appeal  and  error  ^1011(0  —  Flaiisis 
oonflictlng  evidenos  not  dlstnrbed. 

The  findings  of  a  trial  coart,  based  on  con- 
flicting evidence,  will  not  be  disturbed  on  mp> 
peal,  where  the  same  are  supported  by  sub- 
stantial evidmce.  Kelly  v.  La  Cueva  Bancii 
Co.,  26  N.  M.  874,  187  Pa&  647,  foUowed. 

Appeal  from  District  Oourt,  Slerm.  Ooun- 
ty ;   £3d  Median,  Judge. 

Suit  by  Alfonso  Dnran  against  J.  Sf. 
Nichols.  Judgment  tor  defendant  and  i^ain- 
tlff  appeals.  Affirmed. 

Edward  D.  Tlttmann,  at  HUlsbrao,  for  ap- 
pellant. 

H.  A.  W<dford,  of  BlUdKno,  for  ai^ellee. 

BAYNOLDS,  J.  This  is  an  action  brought 
by  Alfonso  Dnran  in  tba  district  oourt  of 
Sierra  county  against  J.  M.  Nichols  to  fore- 
dose  a  iten  <XL  the  Alert  mining  claim,  situat- 
ed in  Las  Animas  mining  district  in  said 
county.  The  c«nplalnt  sets  fortii  notice  (rf 
lien,  recording  of  the  same,  whidi  notice  re- 
cited the  amount  of  wages  of  |38  dne  Alfonso 
Duron  at  the  rate  of  ^  per  day  for  lalxw  per- 
formed betwem  certain  dates,  ttiat  the  per^ 
son  who  employed  the  Iteo  claimant  was  U. 

Crawford,  that  the  ownw  of  the  daim 
was  J.  M.  NldioU,  and  that  the  name  ot  the 
claim  was  Alert  lode  mining  claim,  aitnate 
in  the  Las  Animas  mlidng  district.  Judy* 
ment  is  asked  tor  $38  mges  dm,  fSO  as  a^ 
tomey  fee,  and  tlJSO  as  costs  of  llUng  Hen 
and  the  cost  of  tlie  action. 

Deeen<Uuit  put  In  a  gaoeral  denial,  and  the 
case  was  tried  to  the  court  without  -  jury, 
the  detendant  ndylng  tm  the  <Ba.im  that  he 
was  not  the  owner  of  the  Alert  at  the  time 
the  labor  was  pwfoxmed;  ttiat  the  ground 
covered  by  the  loeatloit  was  ftMrnerly  ttie 
Alert  locatim,  but  was  ttkea  open  and  govem- 
meat  land;  that  the  wUb  of  the  defWIant 
located  the  gronnd  which  tnctuded  a  pwtkm 
of  the  claim  formerly  known  as  the  Alert 

Certain  fli^n^ingi^  o£  fact  and  c«idnflloDs  of 
law  were  requested  by  the  plaintiff,  whldi 
tbe  court  refused.  Judgment  was  givoi  tor 
the  defendant,  dedartog  tbe  lien  sought  to 
be  fcHredoeed  by  the  plaintiff's  actlmi  waSl 
and  void.  An  appeal  was  prayed  to  tbda 
court,  which  was  granted. 

Appellant  assigns  as  error  the  flallnra  ot 
tbe  oourt  to  make  certain  findings  ot  ttxt  to 
the  ^ect  that  he  worked  on  the  Alert  claim 
and  that  apptilee  was  tbe  owner  ot  tb« 
claim.  In  siq>port  of  his  assignment  he 
argoes  that  "the  evidence  Is  so  unoontnt* 
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dieted  as  to  require  the  court  to  find  that  the 
plalntifl  Caspellant]  had  a  good  and  sufDcieat 
lien  against  t^ft  Alert  <daiiu  In  ttw  maimer 
and  toma  alleged  In  the  notice  of  lien."  The 
court  refused  the  requeeted  finding,  bntoo  the 
contrary,  found  that  It  was  not  shown  1^  the 
evidence  that  there  was  any  Al^  lode  claim 
situated  In  the  Los  Animas  mining  district 
of  Siern  connty,  N.  M.,  and  Chat.  fiirttiM>, 
Oie  defendant  (a;n)«liee)  Is  not  now  and  nerer 
was  the  owner  o£  the  Alert  lode  daim  as 
mentUmed  In  the  cQn4>laJnL  The  transcript 
of  record  shows  that  there  was  eridenoe,  and 
it  was  omflicttng,  and  the  presoit  case  Is 
sovemed  by  the  mle  announced  by  this  court 
in  a  Img  line  of  deriirions,  recently  reviewed 
and  the  pilncl;^  rei^ated  In  the  case  of 
Kelly  V.  La  Ooera  Ban<^  Co..  25  K  M.  674, 
187  Pac.  547,  where  It  la  held  that  findings 
based  QiKm  oonfllctiug  erldence  will  not  be 
disturbed  <m  appeal,  where  the  same  are  sop- 
ported  by  substantial  evldmce. 

Finding  no  wror  in  the  record,  the  judg* 
ment  Is  therefore  affirmed;  and  it  is  so 
ordered. 

BOBBRTS,  a     and  PABKEB,  omcDr. 


KA8EMAN  et  al.  v.  MAPEL.    (No.  2507.) 

(Sopreme  Court  of  New  Mexico.  Jan.  81, 
lfl21.) 

(SyUahuf  bp  the  Court.) 

•IsdoBient  •a^jesd)— Mssiy  Jsdgaiest  ofer- 
ttSB  as  n«i  o«  realty  sily  aftsr  truserlpt  ef 
dooiwt  tM  with  eousty  olsrfc. 

A  monvj  Judgment  does  not  cat^  witii  tt  a 
Hen  against  the  real  estate  of  a  judgment  debt- 
or, and  operates  as  a  lieu  only  after  a  tran- 
script of  the  Judgment  do<Aet  provided  for  by 
section  8079,  Code  ms,  Is  filed  for  record  with 
the  county  deA. 

.^tpeal  from  District  Conr^  M^Elnley 

County ;  Hlckey,  Judge. 

Suit  by  George  A.  Kaseman  and  another 
against  Frank  B.  Mapel.  Judgment  for  plain- 
tiCb,  and  defendant  appeals.  Affirmed. 

A  T.  Hannett,  of  Gallup,  tor  ^pp^laut. 
Miller  &  Craig,  of  Albuquerque,  and  Her- 
bert 0.  Denny,  of  Gallup,  for  appellees. 

BRIGB.  District  Judge.  This  is  a  suit 
brought  by  the  app^ees  (plaintiff  below) 
against  the  appellants  (defendants  below)  on 
a  promissory  note  made  by  defendants, 
Charles  Mapel  and  wife,  and  transferred  to 
plaintiff  Kaseman  by  J.  A.  Miller,  the  ori|^- 
nal  payee,  secured  by  a  deed  oC  trust  on  cer- 
tain property  In  McKinley  county;  and  to 
foreclose  such  deed  of  trust,  in  which  the 
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plaintiff  Oralg  was  named  trustee.  Tbe  de- 
fendant Fnmk  B.  Mapel  answered  "t^trm^ng 
a  superior  title  in  htm  to  the  property  oor- 
ered  the  deed  of  trust*  by  Tirtae  ot  a  cor^ 
tain  sherifFs  deed,  based  upon  a  sale  under 
an  execution  issued  out  of  a  cause  in  wbldi 
defradants  btilow,  Ghariea  Mapel  and  wifie, 
were  Judgment  debtors.  The  district  court 
mtered  a  decree  foreclosing  the  deed  of  trust 
and  holding  appellee's  rights  ttiereonder  su- 
perior to  appellant's  tflalm  of  title  under  the 
SherifFs  deed,  from  which  appellant  appeals. 

The  deed  of  trust  mentloiied  was  oecuted 
and  acknowledged  Octobtt  27,  1914,  and  re- 
corded  October  28. 1914. 

The  G.  C.  Manning  Company  recoTCTed 
Judgment  gainst  defendants,  Charles  S. 
Mapel  and  Lula  Mapel,  fbr  9U>79.84,  im  May 
20, 1914.  Aa  ezecutl<m  was  Issued  and  levied 
on  the  tuid  in  qnestiaa  on  June  28,  IMS,  and 
a  sale  was  duly  made  to  appellant  followed 
by  the  execution  and  ddivery  to  him  of  the 
BherlfTs  deed  under  v^ideb.  he  daims  titl& 
No  trsnscr^t  of  the  docket  of  such  Judgment 
was  filed  for  record  or  recorded  In  tba  office 
of  the  county  derk  as  provided  fbr  by  weo- 
tlons  8079  and  8080  of  the  Code  <tf  1915. 

Appellant  advances  two  pn^rasitloim: 

(1)  Ttiat  the  Judgment  upon  which  his  ex- 
ecutlon  title  was  based  '*was  a  first  and  prior 
llCB"  on  Oie  ivoperty. 

That  the  county  deriE  failed  to  keep  the 
book  for  recording  transcripts  of  Jud^nent 
dockets  provided  for  by  section  8080  of  the 
Code  of  1916,  by  reason  of  vibUSx  such  tran- 
script cotild  not  be  recOTded;  that  plaintiff 
had  knowledge  of  such  Judgment  when  he 
took  the  deed  of  trust;  that  such  Judgment 
was  a  lien  on  the  real  estate  of  the  Judgment 
debtor  from  the  date  of  Ihe  entry  'in  the 
Judgment  book  kept  by  the  dork  ttf  the  dis- 
trict court" 

Neithei^  proposltifm  advanced  can  be  ac- 
cepted as  the  law.  At  common  law  fliis  judg- 
moit  would  not  have  been  a  Ueai  on  said  real 
estate  uid  can  only  operate  as  a  Uen  by  vir- 
tue of  some  statute. 

Appellant  relies  for  authority  to  suivort 
bts  propositions  on  sections  3078  and  8080  of 
the  New  Mexico  Code  of  191S,  which  are  as 
follows: 

"Sec.  3079.  Any  monvy  jad^ent  rendered  in 
the  Supreme  or  (^strict  court  shall  be  docketed 
by  the  derk  of  the  court  in  a  book  kept  for  the 
purpose,  and  shall  be  a  lien  on  the  real  estate 
of  the  Judgment  debtor  from  the  date  of  the 
filing  of  a  transcript  of  the  docket  of  Bach 
Jud^ent  In  such  book  in  the  office  of  the  coun- 
ty derk  of  the  county  in  which  such  re^  estate 
is  situate." 

"SecSOSO.  The  county  clerk  shall  record  said 
transcript  in  a  book  kept  for  the  purpose  in 
his  ofBce,  which  book  shall  be  in  form  like  the 
aforesaid  books  to  be  k^t  by  the  derks  of  the 
supreme  and  distrb^  courts,  with  additional 
columns  to  show  the  dates  of  filing  and  record- 
ing." 
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It  wHI  be  seen  tbat  a  Hen  exists  from  the 
date  of  ffllng  tbe  transcript  In  the  <Ace  of 
the  comity  clerk,  and  not  from  the  date  of 
recording  such  transcript.  Had  such  tran- 
script been  filed  as  tiw  law  directs,  a  Hen 
would  have  resulted  wtaetber  sndi  transcript 
was  recorded  or  not  It  Is  tbe  duty  of  tbe 
county  clerk  to  luep  a  book  In  wblch  to  re- 
cord BUdi  transcripts,  but  his  fallore  to  keep 
or  proTlde  SQcb  book  would  not  have  deprived 
the  judgment  creditor  of  his  lien  bad  be  com- 
piled with  the  plahi  Intent  of  the  law.  and 
this  he  failed  to  da  At  tbe  time  tbe  deed  of 
trust  was  executed  and  delivered,  tbe  land 
was  not  Incumbered  by  a  ]udgm«it  In 
ftTor  of  appellant. 

Thm  being  no  error,  tbe  case  Is  affirmed, 
and  It  Is  so  ordered. 

ROBBBTO,  a  J.,  and  RATNOIiUS,  J.,  con- 
cur. 


TOMPKINS  V.  RAIN  et  BX.    (No.  2462.) 

(Supreme  Court  of  New  Mexico.    Jan.  22, 
1B21.) 

(ByUaiiU  hp  the  Court.) 

1.  Bills  and  aotes  »=>496(3)^ayee  la  |Ms- 
satsios  preMimed  owssr,  setwItbitaBdlai  his 

Indorsement  on  note. 

The  payee  in  a  promissory  note  who  has 
possesBion  thereof  la  presumed  to  be  its  owner, 
even  though  his  Indorsement  appears  there- 
on; it  being  presomed  that  the  note  wan  nev- 
er transferred,  or  that  it  has  been  retranrter- 
rcd  to  him. 

2.  Appeal  and  error  ^1010(1}  —  Jadoneat 
supported  by  substantial  evidenoa  will  not  be 
disturbed  on  appeal. 

Where  tbe  Judgment  is  supported  by  snb- 
ntantial  evidence,  it  will  not  be  disturbed  on 
appeaL 

Appeal  from  District  Court,  Quay  County ; 
Lelb,  Judge. 

Action  by  F.  G.  Tompkins  against  W.  J. 
Katn  and  wife.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

Ed  F.  Sason,  of  Tucumcari,  for  appellants. 

H.  H.  McElroy,  of  Kl  Paso,  Tei.,  for  ap- 
pellee. 

BRATTON,  District  Judge.  Appellee  In- 
stituted this  suit  to  recover  personal  Judg- 
a^t  against  the  appellants.  William  J.  Bala 
and  wife,  Catherine  Rain,  upon  four  prom- 
issory notes  executed  by  them  In  the  sum  of 
960  eaiOi,  payable  to  tbe  order  of  appellee, 
and  to  foreclose  a  mortgage  deed  executed 
Inr  them  securli^  said  notes,  covering  certain 
deecribed  lands;  such  foreclosure  being 
Bought  as  to  all  appeUanta  WilUam  J.  Bain 
and  Catlwrine  Bain,  by  tb^r  amended  an- 


swer, admitted  the  execution  and  delivery  of 
tbe  notes  sued  upcm  and  the  mortgage  sought 
to  be  foreclosed,  but  allied  that  th^  were 
executed  without  consideration.  As  a  far- 
ther defense  said  a^llants  pleaded  that 
they  had  6btalned  a  loan  of  fflOO  from  tbe 
F.  B.  Collins  Investment  Company,  whldi 
company  acted  through  its  agoits,  Bowea  ft 
Boyer ;  that  tbey  executed  a  first  mortgage 
upon  the  lands  described  la  this  suit  to  F. 
B.  Collins  Investment  Company  to  secure 
said  loan;  tliat  tbe  notes  here  sued  upon 
were  glvai  In  payment  of  the  commission 
charged  for  obtaining  said  loan,  and  In  ad- 
ditkm  thereto  tbs^  paid  to  said  agents  f3T 
as  a  further  comi^sslon ;  that  said  sums  so 
paid  for  commissions  were  in  excess  of  tbat 
allowed  by  section  1806,  Code  1915,  and  were 
therefore  not  recoverabl&  Appellee  replied, 
d^iyli^  that  said  notes  were  eyecated  in 
payment  of  any  commission  but  were  to  cov^ 
er  a'part  of  tbe  Intraest  on  tbe  loan  made  hy 
the  F.  B.  Odlllns  ^vestm«nt  Company,  and 
that  tbey  were  made  payable  to  the  appel- 
lee's mder  by  reaueat  of  said  company ;  that 
Bowen  &  Boyer  received  only  (23  as  a  com- 
misslon  for  negotiating  such  loan.  The  remain- 
ing defendants  failed  to  appeax  and  were  ad- 
Judged  to  be  In  defiault  Upon  a  Mai  Judg- 
ment was  rendered  for  plaintiff  upon  the 
notes  for  the  foreclosure  ot  the  mort^gB. 

By  the  first  asslgnnient  of  emn'  vpdlants 
contend  that  the  court  erred  in  rendering 
Judgment  for  tbe  plaintiff  because  the  F.  B. 
Collins  Investm«it  Company  is  the  real 
IMirty  in  interest,  and  hmce  appdlee  cannot 
maintain  this  suit.  The  notes  sued  upon  are 
payable  to  tbe  order  of  F.  G.  Tompkins,  at 
the  office  of  tiie  F.  B.  GolUns  Investmoit 
Company,  at  Oklahoma  City,  OkL  Tbe  fol- 
lowing Indorsements  appear  on  eacih  ot  ttiem: 

G.  Tompkina. 
"Assigned  to  Chas.  E.  Coleman.   Pa;ment  of 
this  note  guaranteed  at  maturity.   The  F.  B. 
Collins  Investment,  Company,  by  H.  F.  Young. 

Sec'y." 

The  only  other  evidence  in  tbe  record  con- 
cerning the  ownership  of  these  notes  is  four 
letters  dated  January  30,  April  U,  May  6, 
and  May  17,  1918.  These  are  written  upon 
the  letterheads  of  the  F.  B.  GoUina  Invest- 
ment Co.,  Oklah(mia  City,  one  of  which  is 
signed  "F.  B.  Collins  Investment  Co.,  by  G. 
R.  B.,"  and  the  remaining  three  are  signed 
"T.  M.  Miller,  Vice  President"  In  these  let- 
ters demand  Is  made  for  the  payment  of  the 
notes,  but  they  nowhere  say  who  owns  sudi 
notes.  Thus  we  here  have  a  case  where  the 
original  payee  In  the  notes  brou^t  suit  up- 
on them  and  beld'possesslon  of  them  at  the 
trial  of  the  case,  even  though  they  bear  hia 
indorsements  as  well  as  that  of  tbe  F.  B. 
Collins  Investment  Company. 

[1]  The  goeral  rule  is  that  in  andb  In- 
stances the  payee  in  the  note  is  presumed  to 
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be  the  owner  thereof  and  may  miilntaln  tbe 
salt. 

"Where  paper  bearing  the  payee's  indorse- 
nent  la  fouod  in  hia  posBeaalon,  It  la  pre- 
•nned  that  he  baa  never  delivered  it  or  that 
It  has  been  retransferred  to  him,  and  -vriiether 
mch  indoraemeDt  be  a  general  or  special  one. 
It  haa  been  held  that  the  payee  may  strike 
oat  such  indoraement."   7  Gyc.  796. 

"So  if  a  note  la  held  by  the  payee,  with  his 
own  indorsement  upon  it,  he  will  still  be  pre- 
anmed  to  be  the  owner,  liaA  this  is  true  of  any 
other  holder  whose  indorsement  appears  on  a 
bin  or  note  held  by  himself,  whether  tbe  In- 
dorsement be  conditional  or  abaolate."  8  CJyc. 
230. 

"So  if  a  note  la  held  by  the  payee,  with  hia 
own  tndonement  on  it,  he  will  atill  be  presum- 
ed to  be  tbe  owner,  and  thia  is  true  of  any 
other  holder  whose  indorsement  appears  on 
the  hfll  or  note  held  by  himself,  whether  the 
Indorsement  is  conditional  or  absolnte."  8  O. 
3.  1006. 

Nomerons  cases  are  cited  In  the  aboro 
texts  to  support  this  principle. 

We  think  the  letters  offered  In  evidence 
were  Insnfflcient  to  overcome  this  presomp- 
Uon.  They  merely  demand  payment  of  tbe 
notes,  without  purporting  to  state  to  whom 
tbey  belong,  and  are  only  ex  parte  statmenta 
made  by  a  third  person.  In  this  connection 
it  Is  to  be  borne  in  mind  that  these  notes 
were  payable  at  the  office  of  the  F.  B.  Col- 
lins Investment  Company  at  Oklahoma  Oity, 
and  It  Is  entirely  reasonable  and  natural  Qiat 
dranand  for  their  payment  abonld  come 
through  such 'source.  It  is  quite  reasonable 
that  said  company  only  held  these  notes  for 
ecdlection,  and  in  writing  these  letters  was 
only  attonptlng  to  collect  them. 

It  is  next  contended  by  appellants  that  tbe 
court  erred  in  rendering  ^dgment  for  the  ap- 
p^ee  because  the  notes  sued  upon  were  giv- 
en in  payment  of  a  commission  for  negotiat- 
ing and  obtaining  the  loan  of  $600  from  F. 
B.  Gollina  Investment  Omupany,  and  that 
such  commission  exceeded  the  maxtTnum 
diargeable  onder  the  provisions  of  section 
1806,  Code  1915.  Appellant  WilUam  J.  Bain 
was  the  (mly  witness  who  testified  In  ttie 
OBflS.  He  testified  In  part  aa  follows: 

"Q.  That  is  the  wsy  yon  understood  it? 
Ton  made  one  mortgage  at  6  per  cent  and  yon 
flgored  4  per  cent.  foU  time  and  made  the  four 
notce  coverir^  the  4  per  cant,  interest,  and 
you  knew  that  was  your  onderstanding?  A. 
Tes,  sir;  if  I  paid  in  two  years. 

"Q.  Ton  didn't  understand  when  you  paid  the 
^40  it  was  interest?   A.  Yes,  sir. 

"Q.  Now  you  understood  at  ail  times  since 
tids  lean  was  made  that  the  notes  that  are 
BOW  being  aned  tm  eovered  the  inteteat  and 
dUcrenoe  between  the  6  per  eent  ami  the  10 
per  cent  called  for  in  tbe  separate  interest 
notes?   A.  Yes,  sir. 

"Q.  You  didn't  understand  that  it  was  a 
commission?    A.  I  understood  it  was  interest 


and  that  I  eoold  pay  in  two  years. 

the  whtrfe  eondititm." 
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[2]  It  Is  therefore  obvlons  that  tbe  only 
testimony  in  the  record  upon  this  Issue  clear- 
ly shows  ttiat  the  notes  sued  upon  were  glv- 
in  payment  of  interest  upon  the  $600  loan 
made  by  the  F.  B.  Collins  Investment  Com- 
pany and  were  not  for  a  commission  charged 
m  such  loan.  There  being  snbstantlal  evl- 
demce  to  support  tbe  Judgment,  the  same  will 
not  be  disturbed  by  this  court  A  dtation  of 
the  many  cases  so  holding  is  unneoeesary. 

Finding  no  nrror  in  the  record,  tbe  Judg- 
ment is  affirmed ;  and  It  la  so  ordered. 

BOBEBTS,  0.  S»  and  RAYNOUDS. 
concur. 


GUADALUPE  COUNTY  BOARD  OF  EDU- 
CATION V.  O'BANNON. 

(No.  2436.) 

(Snprems  Conrt  of  New  Hezieo.  Jan.  14, 

1821.) 

(BwUabui  by  ike  Oomrt.) 

1.  SpeoHIp  perfornaaoe  4s»f  (4(1)— Csnpltlst 
based  oa  ratMoatlei  af  ooitraet  by  agest  hem 
iRsaiMapt. 

A  compl^t  In  specific  performance^  based 
upon  a  contract  of  A.  to  convey  property  to  B. 
when  he  acquired  the  legal  title,  and  tbe  ratifi- 
cation thereof  by  C,  is  insufficient  where  it 
does  not  allege  the  relation  of  principal  and 
agent,  express  or  implied,  between  B.  and  C, 
and  the  vesting  of  the  legal  title  In  B. 

(Amttonal  ByHabu*  by  BAitorial  Btaff.) 

2.  Priadpal  asd  afeat  «B»te3(l)-^R«tMaa- 
tlOB'*  dedaed. 

"Batiflcation"  means  giving  validity  to  the 
act  of  another,  and  in  legal  phraseology  asu- 
ally  means  to  approve  or  affirm  by  a  piindpd 
what  has  been  done  by  an  agent  or  one  assum- 
ing to  act  for  another  (dtlng  Words  and 
Phrases,  First  and  Second  Series,  Batlficatlon}. 

3.  Specific  perfonsftaoe  ^1— Nature  of  rem- 
edy. 

"Spedfie  performance"  is  the  actual  accom- 
plishment of  a  contract  by  a  party  bound  to 
fulffil  it  and  is  a  means  of  compelling  a  party 
to  do  predsely  what  he  ougbt  to  have  done 
without  being  coerced  by  a  court 

lEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Specific 
FerformanceJ 

Aj^eal  from  District  Court  Guadalupe 

County;  Leahy,  Judge. 

Action  by  tbe  Ouadalupe  County  Board  of 
Education    against   Joseph   N.  O'Bannon. 

Prom  a  judgment  dismissing  tbe  complaint 

plaintiflF  appeals.  Affirmed. 
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F.  FalrcIoHit  <tf  Santa  Bosa,  fi>r  aw^Uaat. 
E.  S.  Wright,  of  Santa  V6,  and  M.  R.  Bak- 
er, of  Santa  Rosa,  for  appellee. 

PABKSR,  J.  Tlila  l8  an  appeal  by  tHe 
Onadalupe  Connty  Board  of  Education,  a 
corporation,  from  a  Judgment  rendered  In  the 
district  court  for  Onadalupe  county,  dismiss- 
ing its  complaint  against  the  appellee.  A 
proper  understanding  of  the  case  makes  It 
necessary  to  set  forth  In  detail  portions  of 
the  pleadings.  The  complaint,  after  alleg- 
ing the  character  of  the  appellant  and  the 
realdraiee  of  the  app^ee,  proceeded  as  fol- 
lows: 

"That  die  plalntiif  herein  •  •  •  is  the 

owner  in  fee  simple  of  the  following  deBcribed 
and  numbered  lands  and  real  estate,  to  wit: 
[Then  follows  deRcriptlon  of  land,  contituting 
about  one  acre.] 

"That  on  or  about  the  day  of  Septem- 
ber, A.  D.  1908.  had  a  valid  filing  on,  and 

was  In  possession  of,  under  the  laws  of  the 
United  States  of  America,  the  foUowlnc  de- 
scribed *  *  •  land.  [Then  follows  descrip- 
tion of  a  tract  of  land  embracing  the  one  acre 
of  which  appellant  claimed  to  be  the  owner.] 
That  while  he  had  such  filing,  and  while  he  was 
In  possession  of  such  lands,  •  *  *  and  for 
the  consideration  hereinafter  named,  he  deliv- 
ered to  school  district  No.  26.  *  *  *  the 
land  and  real  estate  (described  above  and  con- 
sUtntlng  one  acre)  npon  tiie  conslderatUm  that 
said  school  district  No.  26  would  .build  there- 
on a  substantial  schoolhouse  and  maintain  a 
school  therein,  •  •  *  and  that  thereafter, 
when  he  received  a  patent  for  said  lands  from 
the  United  States  of  America,  he  wonld  deed 
[the  said  acre  of  land]  to  school  district  No. 
26.   •  •  • 

"(5)  That  ever  since  the  day  of  Sep- 
tember, A.  D.  1906,  school  district  No.  26 
*  *  *  has  had  the  possesion  of  and  hars 
[has]  constntcted  npon  and  maintained  a  sub- 
stantial school  buil^g  thereon,  and  hare  [has] 
had  a  school  therein,  in  accordance  with  the 
laws  of  the  state  of  New  Mexico. 

"(6)  That  thereafter,  on  or  about  the   . 

day  of  September,  A.  D.  1910,  Joseph  N. 
O'Bannon,  with  full  knowledge  of  the  con- 
tract •  •  •  aforesaid,  and  with  full  knowl- 
edge of  the  possession  and  occupation  of  said 
premises  by  said  school  district,  *  *  *  en- 
tered and  filed  npon  said  described  •  •  • 
lands,  and  that  thereafter,  on  the  27th  day  of 
November,  1914,  he  received  the  patent  of  the 
United  States  of  America  for  said  lands.  *   *  * 

"(7)  That  the  said  Joseph  N.  O'Bannon  has 
refused  and  still  refuses  to  deed  the  said  de- 
scribed •  *  •  lands  to  school  district  No. 
26,  or  to  the  plaintiff  herein,  although  he  fully 
acquiesced  in  the  contract  *  *  *  .aforesaid 
and  fully  ratified  the  same,  although  due  de- 
mand has  been  made  for  said  deed. 

"Wherefore  plaintiff  prays  for  judgment  that 
the  defendant  be  required  to  convey  to  the 
plaintiff,  by  a  good  and  sufficient  deed  of  con- 
Teyance.  said  described  •  •  *  land,  pursu- 
ant to  the  contract  and  agreement  afore- 
said. •  •  •»» 

To  the  complaint  the  appellee  filed  a  de- 
murrer upon  ttie  following  grounds:  (IJ  That 


the  complaint  did  not  state  tacts  soflklait 
to  constitute  a  cause  of  action;  ^  that  the 
complaint  does  not  allege  that  det^dant 
made  an  agreement  or  memorandum  in  writ- 
ing by  whicb  he  bound  WmMif  to  oonrey  said 
property,  nor  Is  there  any  allegation  In  the 
complaint  showing  that  any  oonslderatioa 
was  rec^ved  I17  defendant;  ^  that  tlie  emn- 
plaint  does  not  all^  that  the  plaintUC  has 
paid  or  (rftered  to  i»ay  defendant  any  money  or 
thii^  of  value  as  full  or  part  payment  for  said 
land;  (4)  that  the  deed  of  the  defmdant 
would  be  insufficient  to  convey  said  prop* 
erty,  in  that  defoidant  la  a  married  man,  and 
thexefc»r»  thMe  la  a  defect  oC  parties  defoidr 
ant;  and  Gf)  that  plaintiff  alleges  It  la  Om 
owner  In  tee  simple  of  said  lands  but  falls  to 
show  title  thereta  me  demurrer  was  sus- 
tained, the  an>ellBnt  stood  nptm  the  com- 
plaint, and  judgment  ot.  dlamlBaal  waa  rax- 
dered. 

The  pleadings  In  this  cue  lUnstrate  the 
dlfficolty  whldi  frequently  oceans  ttnder  the 
code  system  of  pleading.  In  determining  the 
nature  of  die  cause  of  actlcm  stated.  TbB 
prayor  of  the  cmqdalnt,  whidi  is  really  no 
part  of  the  pleadiiw  ^ctas  t.  Ares,  2&  N.  IL 
459. 185  Pac  780),  discloses  that  the  pleader 
proceeded  npon  the  thewy  that  the  aoit  was 
In  spedflo  performance  and  not  to  quiet  title. 
Evidently  the  case  was  so  treated  by  both 
parties  and  the  trial  court. 

The  conqilalnt,  reduced  to  its  lowest  terms, 
alleged  simply  that  X.,  bn  unknown  or  on- 
named  person,  under  an  entry  of  lands  un- 
der the  laws  of  the  United  States.  deUvered 
the  proper^  to  the  appellant  and  Tert>ally 
agreed  with  the  school  district  that  whra  he 
became  possessed  of  fbe  legal  title  to  the 
lands  in  dispute  he  would  convey  the  same  to 
the  appellant,  in  tlie  event  the  appellant 
would  erect  a  sdiool  building  thereon  and 
continue  to  maintain  a  sdiool  therein;  that 
the  ai>peUant  performed  the  condltiora  of 
said  agreement;  that  the  unknown  party, 
was  succeeded  as  an  entrym&n  of  said  land 
by  the  appellee,  who  "acquiesced"  In  end 
"ratified"  the  said  contract,  with  full  knowl- 
edge of  the  possesalon  and  occupation  of  the 
property  by  the  appellant  and  received  patent 
for  said  land  subsequent  thereto,  but  refused 
to  perform  the  covenants  of  said  agre^oit 

[1]  We  apprehend  that  the  appellant  has 
mistaken  bis  cause  of  action.  To  give  effect 
to  the  language  of  the  complaint  Is  all  tbAt 
we  are  required  to  do  to  sustain  the  judg- 
ment of  the  trial  court  The  action  did  not 
proceed  upon  the  theory  of  novation;  i.  &,  as 
applied  to  this  case,  that  the  contractual 
obllgaticois  of  X..  the  unnamed  party  to  the 
agreement,  were  assumed  by  the  appellee,  and 
that  thereafter  the  agreement  stood  as 
though  the  appellee  was  an  original  party 
thereto.  To  the  contrary,  however,  the  action 
proceeded  np<8i  the  theory  that  the  appellee 
"ratified"  the  contract  between  X.  and  tha 


Digitized  by  Google 


H.  U.)  O'BBIKN'  ^ 

(198 

AinKllant.  Tender  contract  X.  under- 
took to  make  conveyance  of  the  land  when  he 
was  Tested  with  Its  legal  title,  when  the  con* 
dltloQS  ot  the  contract,  obligatory  jupou  the 
appellant;  had  been  fnlflUed,  and,  under  the 
auctions  of  the  complaint,  that  U  all  that 
was  ''rattfled"  hy  the  appellee.  By  the  rati 
flcation  the  appellee,  did  not  agree  to  execute 
a  deed  for  the  premises  when  he,  the  appel 
lee,  acquired  title  thereto,  Imt  agreed  that 
X.  might  execute  a  deed  therefor  when  he 
(X.)  obtained  the  l^al  tltla  Then  la  no  al- 
legation in  the  complaint  that  X.  obtained  the 
legal  tlOe. 

[2]  Katiflcatlon  means  to  give  TaUdlty  to 
the  act  of  another,  and  In  legal  phraseology 
usually  means  to  approve  or  affirm  by  a  prin- 
cipal what  has  been  done  by  an  agent  or  one 
assuming  to  act  for  another.  There  most  be 
some  relation,  actual  or  assumed,  of  prin- 
cipal and  agent  See  7  Words  and  Phrases, 
S928  et  seq.;  4  Words  &  Phrases,  Second 
Series,  123  et  seq.  No  such  relation  between 
X.,  the  unnamed  party,  and  the  appellee  was 
allied  to  exist  in  the  complaint 

[3]  Spedflc  performance  Is  the  actual  ac- 
complishment of  a  etmtnet  a  party  bound 
to  fnlflll  It,  and  is  a  means  of  compelling  a 
party  to  do  precisely  what  he  ought  to  hare 
done  without  being  coerced  by  a  court.  25  R. 
C.  It.  SOS.  There  are  no  means  In  this  case 
hy  whlcfh  an  action  against  the  appellee  will 
compel  ttK  perfomianco  of  tbe  contract 
X.,  nor  under  the  {Aeadlngs  eonld  X.  be  cmn- 
pelled  to  perfbrm,  because  it  does  not  appear 
that  he  was  ever  vested  with  the  title  to  said 
Iftnd. 

The  appellant  argues  this  case  solely  upon 
the  premise  that  tbe  acts  of  X.,  the  unknown 
and  unnamed  entryman,  amounted  to  a  com- 
mon-law dedication  of  the  property  in  ques- 
tion and  the  vesting  of  title  thereto  in  the 
public,  the  school  district,  or  the  county 
board  <^  education.  Appellant  also  argues 
that  the  appellee  acquired  tbe  lands  from 
the  United  States  by  false  and  fraudulent 
representations,  and  taoBce  a  constructive 
trust  arose  In  favor  of  tbe  appellant  There 
la  no  allegation  In  the  pleadlnga,  to  support 
any  such  thewy.  It  it  weze  true  that  a  com- 
mon-law dedlcatlcm  was  made  of  this  pr(H>- 
erty  by  X.,  appellant's  r^edy  would  have 
been  a  suit  to  quiet  title,  not  a  suit  for  spe- 
dflc perfomuuM^  In  conclusion,  we  note 
that  ant^lee  cimtends  that  then  was  a  mis- 
joinder of  parties  deilendant,  on  tbe  ground 
tliat  the  an>ellee  was  a  marxled  man,  and 
consequent^  could  not  convey  the  title  to 
the  prendaeB  without  the  Joinder  of  bis  wif& 
No  such  question  Is  jtropoly  ber^  becanae 
the  facts  set  up  aa  to  marriage  do  not  ap- 
pear uooa  tiie  face  of  tbe  complaint,  and  the 
objection  should  have  been  taken  by  way  of 
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The  Judgment  ot  the  trial  court  will  ttterc 
fore  be  affirmed ;  and  it  Is  so  ordered. 

BOB£BTS,  a  3^  and  BBXMOLDS,  J,, 
oooeor. 


O'BRI  EN  V.  Wl  L80N.  (No.  2475.) 

(Supreme  Court  of  New  Mexico.   Feb.  S, 
1921.) 

(SvHahut  hv  th*  OouH.) 

Time  «»IO<l)— Wlisra  last  day  of  year  Is  oa 
Sund^,  act  to  be  dose  within  year  may  be 
performed  en  following  day. 

Tbe  seventh  paragraph  of  sectiou  5424, 
Code  1915,  Interpreted,  and  held  to  authorize 
the  filing  of  a  claim  against  the  estate  of  a 
deceased  person  one  day  after  the  expiration  of 
one  year  after  the  Issnance  of  letters  testa- 
mentary, in  case  the  laet  day  of  the  year  fol- 
lowing the  issuance  of  such  letters  falls  on 
Sunday. 

Appeal  from  District  Oourt,  Bernalillo 
Cionnty ;  ■  Hlckey,  Judge. 

Proceedings  by  Morgan  J.  O'Brien  against 
Joseph  R.  Wilson,  executor  of  the  estate  of 
Mathllde  Julia  Bouvard  Cardoner,  deceased. 
Judgm«it  for  defiendant,  and  plaintiff  ap- 
peals. Beversed  and  remanded,  with  Instmc- 
tlons. 

Slmnu  ft  Botts,  of  Albuquerque  for  ap- 
pellant 

A.  B.  McUlUen,  ot  Albuquerque,  for  ap- 
pellee. 

PARKER,  J.  l^e  appellant  had  a  claim 
against  the  estate  of  Mathllde  Julia  Bouvard 
CardOTier,  deceased.  This  claim  was  not  filed 
within  one  year  from  the  date  of  the  appoint- 
ment of  the  executor  of  the  last  will  and 
testament  of  the  deceased.  The  last  day  of 
the  year  following  the  appointment  of  the 
executor  by  the  court  expired  on  Sunday, 
and  the  following  Monday  the  claim  was 
filed  and  the  proper  notices  of  application  to 
the  court  for  Ita  allowance  were  given. 

Appellant  relies  upon  the  seventh  para- 
graph of  section  5424,  Code  1916.  This  sec- 
tion is  a  sectiou  devoted  to  certain  rules  of 
statutory  construction  which  shall  be  em- 
t^oyed  In  construing  the  statutes  of  the  state. 
Paragraph  7  of  the  8ecti<n  relates  to  the  com- 
putation of  time  as  prescribed  In  statutes, 
and  is  as  follows:  , 

"In  computing  time  the  first  day  shall  be 
excluded  and  the  last  included,  unless  the  last 
falls  on  Sunday,  in  which  case  the  time  pre- 
scribed shall  be  extended  so  as  to  include  the 
whole  of  tiie  following  Monday." 

This  court  has  never  had  occa^on  to  pass 
upon  audi  a  pr<q}Ositlon  as  the  one  involved 
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tn  tbli  eua.  It  Is  argued  by  ominsd  fbr  ap- 
peUant  that  Qim  case  la  vltidn  tlie  letter  of 
dM  aaving  danae  In  the  atatote;  The  app^ 
lant  had  one  year  after  tbe  lasoanca  of  letters 
testamentary  to"  the  executor  within  which 
to  present  to  the  court  for  allowance  his 
dalm  against  the  estate.  That  year  expired 
on  Sunday,  and  appellant  claima  that  by  the 
very  lettar  of  the  statute  In  all  audi  cases 
Oie  time  Is  extended  until  the  following  day 
within  which  to  perform  the  act  required. 
Opposed  to  the  position  Is  the  argument  of 
counsel  for  appellee  (1)  that  not  only  must  a 
claim  be  filed,  but  that  five  days*  notice  must 
be  given  within  the  year.  If  we  understand 
counsd,  the  dabn  la  made  that  the  claim 
must  be  filed  and  the  full  five  days*  notice 
must  have  expired  during  the  year.  We  do 
not  understand  that  this  is  the  case.  The 
filing  of  the  claim  and  the  giving  of  the  notice 
to  the  executor  are  all  that  the  statute  re- 
qolrea,  and  If  this  be  done  within  the  year 
the  determination  of  the  validity  of  the  <dalm 
may  be  arrived  at  at  any  convenient  time 
thereafter  by  the  court  At  least  there  Is  no 
language  In  the  statntea  which  would  seem  to 
require  more  than  this.  Oounsel  for  a[)pellee 
argues,  sec(mdly»  that  the  seventh  paragraph 
of  section  5424.  Oode  1916,  was  not  Intended 
to  control  the  provlsl(ms  (tf  the  statute  re- 
Qulring  the  filing  of  claims  against  estates 
within  one  year  from  the  appointment  of 
executors  or  administrators.  He  relies  upon 
the  first  paragraph  of  said  section  0424,  Code 
1915,  which  provides: 

"In  the  coDstruction  of  statutes,  the  follow- 
ing rules  ihsll  be  observed,  anless  such  con- 
stractioQ  would  be  incoaslstent  with  the  mani- 
fest Intent  of  the  Legislature  or  repugn  sat  to 
the  context  of  the  statute." 

It  Is  argued  that  this  first  paragraph  of 
section  5424  controls  the  application  of  the 
seventh  paragraph  of  said  section  to  a  case 
like  the  pr^nt,  and  to  say  that  a  claim  may 
be  filed  within  one  year  and  a  day  iustead  of 
one  year,  as  provided  by  section  227S,  Code 
1915,  la  to  give  an  effect  to  paragraph  7  which 
is  Inconsistent  with  the  manifest  intent  of  the 
Legislature  and  repugnant  to  its  express  pro- 
Tlsiwia.  It  la  further  ai^nied  by  counsel  for 
appellee  that  by  reason  of  the  repealing 
clause  In  the  Code  ot  191S.  p.  1665,  which 
provides: 

"In  the  event  that  any  seotton  or  part  of 
a  section  Is  inconsistoit  nitb  or  conflicts  with 
any  other  section  w  part  of  a  section,  refer- 
MWe  may  be  had,  In  construing  the  same,  to  tiie 


date  of  the  passage  of  Che  original  acts  imm. 
iriddi  said  sectfama  wen  taken** 

— tliat  recourse  may  be  had  to  the  respective 
dates  of  the  passage  of  aectitms  2278  and 
5424,  Code  1915.  and  that  aection  2278,  which 
provides  for  the  filing  of  claims  within  one 
year,  being  Bubaequent  in  time,  is  oxmtrtA- 
Uttg.  TtM  argument,  it  seons  to  us.  Is  faulty 
for  the  reaaon  that  section  5424  Is  a  continu- 
ing statute.  It  attaches  Itself  to  acts  passed 
prior  or  subsequent  to  the  time  it  was  enact- 
ed. It  Is  designed  by  the  Legislature  to  be 
permanent  In  character  so  long  as  It  remains 
unamended  or  unrepealed. 

Counsel  for  appellee  <dtee  several  cases 
touching  upon  this  subject,  but  in  neitha  of 
them  was  there  a  statute  like  the  one  we 
have.  See  Geneva  Cooperage  Co.  v.  Brown, 
124  Ky.  16,  96  S.  W.  279,  124  Am.  St  Rep. 
388;  Williams  v.  Lane,  87  Wis.  152,  58  N.  W. 
77 ;  Alien  v.  EUiott.  67  Ala.  432 ;  Lowrey  v. 
Stotts,  138  Ky.  261,  127  S.  W.  789 ;  Morrle 
V.  Ridiarde,  46  J.  P.  87,  45  U  T.  Hep.  (N.  S.) 
22;  Yalles  v.  Brown,  16  Colo.  482,  27  Pac 
946, 14  U  R.  A.  120.  In  the  Wisconsin  case, 
above  cited,  the  last  day  of  the  year  within 
which  suit  might  be  brought  on  a  mechanic'a 
lien  was  Sunday  and  the  suit  was  brought  on 
the  following  Monday.  The  court  held  it 
was  too  late.  But  so  far  as  appears  they  had 
no  statute  like  our  section  5424  In  Wisconsin. 

On  the  whole,  the  argument  in  behalf  of 
appellee  In  support  of  the  Judgment  of  the 
district  court  disallowing  the  claim  of  appe- 
lant, because  not  presented  in  time,  Is  unsat- 
isfactory and  not  conclusive.  On  the  other 
hand,  the  argument  of  counsel  for  appellant 
seems  to  be  founded  in  reason  and  Justice. 
We  find  no  reason  to  occlude  from  considera- 
tion the  provisions  of  the  seventh  paragraph 
of  section  5424,  Code  1915,  In  determining  the 
time  In  any  case  within  which  action  or  pro- 
ceedings must  be  brought  If  the  year  within 
which  claims  against  estates  <jt  deceased  pw- 
sons  must  be  filed  expires  on  Sunday,  thera 
is  no  reason  why,  in  view  of  the  statute,  the 
act  may  not  be  performed  tm  the  following 
Monday. 

For  the  reasona  stated,  the  Judgment  ot 
the  court  below  will  be  reversed  and  tlie 
cause  remanded,  with  InstrocClona  to  pro- 
ceed in  accordance  bwewlth;  and  It  la  so 
ordered. 

BOBERTS,  a  J.,  .and  RATNOLDS, 
concur. 
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STATE  DEPARTMENT  OF  HEALTH  v.  SAN 
MIGUEL  COUNTY.    (No.  2549.) 


(Suprane  Ooort  <rf  New  Ifezleo; 

1921.) 


Jan.  27. 


(SvUdbut  by  the,  Oouri.) 

1.  Health  «sa7( I)— Approval  of  state  dapart- 
HMt  of  health  prereqalBlta  to  Invest  aomlnee 
for  eouaty  health  officer  with  oflloe. 

The  approval  of  the  state  department  of 
bealth  ie  a  prerequisite  to  inTest  the  nomicee 
for  county  health  officer  named  by  the  board 
of  coon^  commisaioners  of  a  county  with  au- 
thority, and  without  said  approval  there  can 
be  no  anch  officer  qualified  to  act 

2.  Health  ^I6(-I)— DIaappreval  of  state  do- 
partmeat  orf  health  of  aomliaa  for  oouiity 
health  offleer  aad  failure  to  nominate  anoth- 
er held  to  authorize  state  department  to 
perform  work  at  county's  expense. 

The  diaapproval  by  the  state  department 
Of  health  of  the  nominee  for  conn^  health  of- 
ficer and  the  failnre,  neglect,  or  refusal  to  nom- 
inate one  who  is  approved  by  the  state  depart- 
ment of  health  constitutea  a  failure,  neglect, 
and  rcfueal  of  the  local  health  authorities  to 
do  the  worb  which  chapter  85,  Laws  1919,  des- 
ignates sball  be  done  by  the  state  department 
of  health,  and  authorizes  said  state  department 
of  health  to  perform  such  work  at  the  expense 
oi  the  county. 

Appeal  from  District  Court,  San  Higael 
County;  Leahy,  Judge. 

Actl(Hi  by  the  State  Departnmit  of  Health 
against  the  County  of  San  MigueL  Judg- 
ment of  dismissal,  and  iMUtlntlfl  appeals. 
Beversed  and  remanded,  with  Instructions. 

O.  O.  Askren,  Atty.  Gen.,  and  N.  D.  Meyw, 
Asst.  Atty.  Oen.,  for  appellant. 

Chaa.  W.  Q.  Ward,  of  Saat  Las  Vegas,  for 
appellefli. 

BATNOLDS,  J.  On  August  4,  1920,  the 
state  department  of  health  presented  a 
claim  to  the  board  of  county  eommiasloners 
ct  San  Miguel  county  against  said  county  In 
the  amount  of  $864.60,  for  servloBS  randered 
and  materials  furnished  by  said  department 
of  health  to  said  county  in  the  performance 
of  health  work,  the  enforoement  of  the 
health  laws  of  the  state  <a  New  Bfexlco,  and 
the  rules  and  regulations  iHmnuIgat^  by 
■aid  department  of  health.  This  claim  was 
rejected  by  the  board  of  county  oommia- 
■looers.  On  August  80.  1020,  the  state  de- 
partment of  health  filed  a  nt^ce  of  appeal 
from  tl»  action  of  said  board  ct  county  cam.' 
mladoners  In  disallowing  said  claim,  and  al- 
so filed  a  petition  in  the  district  court  in  the 
furtherance  of  said  appeat  Appellee  joined 
Issue  answra.  A  hearing  was  had  and  an 
September  24,  1920,  the  court  found  in  favor 
of  the  ai^pellee  and  dismissed  aiM>eUant'ft 


petition.  From  the  Judgment  dismissing  the 
case  by  the  district  court  appeal  was  taken 
to  thla  court. 

The  questions  Involved  In  this  case  are 
found  In  a  consideration  of  the  so-called 
"health  act"  of  1919,  being  chapter  85,  Laws 
1919.  Section  12  of  said  act  provides  that 
each  board  of  county  commissioners  shall 
appoint  one  health  officer,  whose  appoint- 
ment shall  be  subject  to  the  approval  of  the 
state  department  of  health,  etc.  Section  10 
of  the  act,  which  will  be  set  out  in  full  later, 
provides  the  state  department  of  health 
shall  perform  work  of  the  local  health  au- 
thorities, where  they  fail,  neglect,  or  refuse 
to  do  BO,  at  the  expense  of  the  county  or 
municipality  affected. 

This  controversy  arose  from  the  fact  that 
the  state  department  of  health,  the  ai^llant 
here,  claimed  the  right  to  perform  certain 
work  for  the  county  of  San  Miguel  and 
charged  the  expense  to  said  coimty  when 
the  local  health  authorities  had  failed,  neg- 
lected, and  refused  to  perform  the  work.  It 
aivears  from  the  record  that  Dr.  O.  N.  Slem- 
Ing  was  appointed  health  oflOcer  for  the 
county  of  San  Miguel  by  the  county  ocmmils- 
sioners,  sutwequent  to  the  enactment  of  diap- 
ter  85,  Laws  1919.  The  appellant  depart- 
mwt  of  health  was  not  notified  of  this  ap- 
pointment, but  disapproved  it,  and  so  notified 
the  county  commissioners  whrai  It  learned 
that  said  Fleming  had  beea  aK>olnted.  The 
appellant  on  May  4,  1920,  appointed  another 
physician,  one  Dr.  D' Armours,  to  perform 
the  health  work  in  San  Miguel  county.  The 
cost  and  expense  incurred  by  the  state  dft- 
partment  under  the  arrangement  with  Dr. 
D'Annours  in  connection  with  his  work  be- 
tween May  4th  and  July  31st  was  the 
amount  of  the  bill  presented  to  the  county 
commissioners,  i.  e.,  $864.59. 

The  single  Question  invtdved  here  Is  Um 
constructifm  of  sectl<m  10,  c.  fiS,  Laws  U19, 
InvolThig  the  authority  of  the  state  depart- 
meat  to  act  In  the  present  case.  It  is  om- 
tended  by  the  appellant  stete  department  of 
health  that  the  local  health  authorities 
under  said  section  ^ed,  neglected,  and  re- 
fused to  perform  obtain  wwk,  and  that  be- 
caiise  of  such  failure,  n^ect,  and  refusal 
to  pwform,  the  state  dq^artment  of  health 
had  the  right  to  p^orm  said  work  and  to 
charge  the  same  to  tlu  OMUity.  It  appears, 
as  is  shown  by  Hna  above  statement  of  facts, 
that  the  county  commisslcmers  did  not  ap- 
point a  health  officer  whose  appointment  was 
ai^roved  by  the  state  department  of  health, 
and  the  sole  question  Is  whether  sacb  action 
In  naming  or  appointing  a  physician  whose 
appointment  was  disajNuroved  by  the  depart- 
ment of  health  is  bu(^  a  failure,  neglect,  and 
refusal  of  the  local  health  authorities  to  do 
the  work  outlined  In  section  10,  above  re- 
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ferred  to,  as  to  authorize  the  state  d^art- 
ment  of  health  to  do  the  wotk  at  the  expense 
of  the  county.   Said  section  10  Is  as  follows: 

"Sec,  10.  Povfen.  The  state  department  of 
health  eball  have  Bupervision  of  the  health  of 
the  citizens  of  the  state  and  possess  all  pow- 
ers necessary  to  ftdflU  the  duties  prescribetl 
by  law  with  respect  thereto,  and  to  bring  ac- 
tions In  conrts  for  the  enforcement  of  health 
laws  and  th«  nilw,  reKoIationa  and  orders 
proninlcated  theraondar  by  the  State  Board  of 
Health.  It  shall  be  the  snperlor  health  an- 
thoriQr  of  the  state  and  have  power  to  inves- 
tigate, control  and  abate  the  causes  of  diseas- 
es, especially  epidemics,  sources  of  mortality 
and  the  effects  of  localities,  employments  and 
other  conditions  npon  the  public  health;  to  in- 
spect public  buildiuics,  institutions  and  prem- 
ises and  indastries;  to  establish,  maintain  and 
enforce  quarantine;  to  dose  tfaeatera,  schools 
and  other  pobUe  places  end  to  forbid  gather- 
ings when  necessary  for  the  protecUoD  of 
*  *  *  health;  to  abate  nuisances;  to  regu- 
late and  presCTibe  the  location  of  plumbing, 
drainage,  water  supply,  sewage  and  waste  dis- 
posal, lighting,  heating,  ventilation  and  sani- 
tation of  public  buildings;  to  collect,  compile 
and  tabulate  reporta  of  marriages,  births, 
deaths  and  morbidity  and  to  require  from  any 
person  having  information  with  regard  to  the 
same  to  make  such  reports  and  submit  such  in- 
formation as  it  shall  by  regulation  provide; 
to  co-operate  with  federal  health  authorities 
in  tbe  carrying  out  of  measures  for  the  protec- 
tion of  the  public  heslth  and  to  incur  expendi- 
tures in  that  behalf;  to  regulate  the  dispos- 
al, transportation,  interment  and  disinterment 
of  the  dead;  to  make  laboratory  investigations 
of  public  health  matters  and  maintain  fadlities 
for  the  purpose;  to  diaaeminate  public  health 
information;  to  prevent  infant  mortality;  to 
prescribe  prophylactic  treatment  in  cases  of 
infec^on  for  the  prevention  of  infant  blind- 
ness; promote  child  hygiene;  to  regulate  the 
sanitation  and  safety  for  consnmption  of  milk, 
meats  and  other  foods;  to  supervise  the  work 
of  locsl  health  authorities;  to  promulgate  rules 
and  regulations  governing  the  same,  and  to 
perform  the  said  work  in  case  said  authorities 
fail,  neglect  or  refuse  to  do  so,  at  the  expense 
of  the  county  or  municipality  affected." 

Cbapt^  85,  lAWi  1B19,  Is  auttUed: 

"An  act  concerning  fbe  public  health;  creat- 
ing state,  county  and  municipal  health  authori- 
ties and  prescribing  their  powers,  duties  and 
compensation;  fixing  the  penalties  for  viola- 
tions; providing  for  raising  of  funds  to  meet 
emergencies,  upon  the  credit  of  the  atate." 

[1]  The  evident  purpose  at  the  act  oonaid- 
ered  as  a  whole  Is  to  give  Jorladictlon  and 
power  to  Cbe  state  department  of  bealUi  In 
all  cases  and  for  an  purposes  designated  In 
section  10  above  quoted.  In  order  that  the 
action  of  the  state  department  of  health 
shall  be  uniform  throughout  the  state  and  Its 
rules  and  regulations  carried  out  according- 
ly, the  act  contemplates  that  tiie  appoint- 
ment of  county  health  officers  must  be  sub* 
ject  to  Its  approval  under  Its  control  and 


snpervi^on.  Section  12,  giving  the  veto 
power  to  the  state  department  of  the  county , 
health  officers  appointed  by  tiie  boards  of 
county  commissioners,  bears  oat  tills  con- 
struction of  the  act  Tbe  state  department, 
under  section  12,  has  the  power  to  anH-ove 
or  disapprove  the  a[>polntment  made  by  the 
board  of  county  commlssionera,  and  nntil  the 
appolntmoit  Is  approved  by  the  state  depart- 
ment there  Is  no  such  officer  as  the  county 
health  officer  provided  for  In  tbe  act 

[2]  It  follows  that  an  appointment  made 
by  the  county  commisirioners  which  tbe  state 
department  has  not  approved  prevents  tbe 
work  which  the  state  department  Is  author- 
ized to  perform  under  section  10  from  being 
performed  in  the  mann«  required  by  law, 
and  the  failure  of  the  state  departinent  of 
health  to  approve  of  the  appointment  made 
by  the  ooun^  commissioners  constitutes,  in 
our  opinion,  a  failure,  neglect,  or  refusal  of 
the  local  health  authorities  to  perform  the 
work  outlined  In  section  10,  and  gives  tbe 
right  and  authority  to  the  state  department 
of  health  to  perform  ttie  work  at  the  OEpenae 
of  the  county. 

We  therefore  conclude  that  the  ooart  erred 
In  dismissing  the  petition.  The  case  Is  r^ 
versed  and  remanded,  with  Instructions  to 
award  appellant  a  new  trial;  and  it  Is  so 
ordered. 

ROBBBTS,  a  J.,  and  FARKEB,  ooa- 

cur. 


STATE  V.  MUNI08.   (Ns.  2421.) 

(Supreme  Court  of  Nevada.    Feb.  2S,  1921.) 

1.  HomioMe  «=a  127— Legislature  oaa  rflspsase 
with  esnmos-law  fernalltlas  as  to  latfet- 

meat. 

The  Legishitnrs  can  diqiensa  with  the  com- 
mon-law formalities  required  in  charging  mur- 
der in  an  indictment,  and  prescribe  a  form  with- 
out them,  as  Criminal  Practice  Act,  i  201. 

2.  HoMlclde  <s»l3a-ladictn«Bt  is  statateiy 
form  held  asfloiant  to  oharH  trst  isiree 

murder. 

After  the  statute  (Bar.  Laws,  |  6866)  aa  to 
murder  vras  amended  in  191S  (St  1016,  c  4S) 
to  declare  murder  perpetrated  by  poison,  or 
lying  in  wait,  or  torture,  or  committed  in  the 
perpetration  of  or  attempt  to  perpetrate  arson, 
rape,  robbery,  or  burglary,  murder  in  tbe  ftrst 
degree,  and  all  other  kinds  of  murder,  murder 
in  the  second  degree,  an  indictment  ^mply 
charging,  in  the  form  prescribed  by  Criminal 
Practice  Act  i  201,  then  existing  and  not  after- 
wards changed,  that  defendant  did,  "without 
authority  of  law  and  with  malice  aforethought" 
kill  and  murder,  by  cutting  him  with  a  biife, 
was  suiEcient  to  charge  murder  in  the  first 
degree,  altboui^  i>ot  charging  premeditation  and 
deliberation. 
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Appeal  from  Dtstiict  Court,  Humboldt 
(now  P«nliliig)  Ooonty;  James  A.  Oallahan, 
Judge, 

EmlUano  Mnnlos  was  convicted  ot  mtirder 
In  tiie  first  d^ree^  and  he  appeals.  Affirmed. 

Booth  B.  Goodman,  <tf  Lordodc,  for  api>el- 
lant 

B.  M.  Hardy,  Dlst  Atty.,  ot  Snsanvni^ 

Cal..  tar  tbe  State. 

DUCKER,  J.  The  appellant  was  convicted 
of  murder  of  the  first  degree  and  sentenced 
to  life  in  the  state  prison. 

This  appeal  Is  taken  from  the  order  deny- 
ing a  motion  for  a  new  trial.  The  sole  ques- 
tion presented  by  appellant  for  determlnati<Hi 
la  that  the  Indictment  upon  which  he  was 
convicted  does  not  charge  murder  of  the  first 
degree,  but  only  murder  of  the  second  de< 
gree.  The  diarglng  part  of  the  Indictment  ts 
as  follows: 

"That  udd  defendant,  Bntiliano  Monios.  on 
the  15th  day  of  August,  1918,  or  thereabouts, 
and  before  the  finding  of  this  indictment,  at 
the  said  county  of  Humboldt,  state  of  Nevada, 
did  then  and  there,  without  authority  of  law, 
and  with  malice  aforethought,  kill  and  murder 
one  BalEaeUo  Bicci,  by  cutting  him  with  a 
knife." 

At  time  appelant  la  dmrged  to  have 
committed  the  crime  for  which  he  was  con- 
victed, the  statnte  dividing  murder  Into  two 
degrees  provided.  In  part : 

'  "All  mnrder  which  shall  be  perpetrated  by 
means  of  poison,  or  lying  In  wait,  or  torture, 
or  which  shall  be  committed  In  the  perpetra- 
tion, or  attempt  to  perpetrate,  any  arson,  rape, 
robbery,  or  burglary,  or  which  shall  be  commit- 
ted by  a  convict  in  the  state  prison  serving  a 
sentence  of  life  imprisonment,  shall  be  deemed 
morder  of  the  first  degree;  and  all  other 
kinds  of  murder  shall  be  deemed  murder  of  the 
second  decree.  •  *  *  Brery  person  convict- 
ed of  murder  in  the  first  degree  shall  suffer 
death  or  confinement  In  the  state  prison  for 
life,  at  the  discretion  of  the  Jury  trying  the 
same;  *  *  *  and  every  person  convicted  <tf 
marder  of  the  second  degree  shall  suffer  im- 
pri8<mment  in  the  state  prison  for  a  term  of 
not  less  than  ten  years,  ud  which  mi^  be  ex- 
tended to  life."  Bev.  Laws,  |  6386,  as  amend- 
ed by  St.  1915,  c.  48, 

The  statute,  in  one  respect,  is  an  anomaly, 
and  we  donbt  If  Its  counterpart  exists  or  has 
ever  existed  upon  the  statute  bool£S  of  any 
country.  It  is  a  shocking  reflection,  and  re- 
pellant  to  the  common  dictates  of  bnmanity, 
to  think  that,  under  Its  provisions,  all  the 
countless  and  atrocious  forms  which  murder 
may  assume,  except  those  specially  designat- 
ed, Including  the  cruel  and  deliberate  killing 
of  the  Innocent  and  young,  the  aged  and  the 
helpless,  were  deemed  murder  of  the  second 
d^ree,  punishable  by  Imprisonment,  the  min- 
imum of  which  was  but  ten  years.  This 
strange,  onnatdral  Initiative  creature  came 
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Into  being  In  IdlB  and  expired  in  ISHB,  "un- 
wept, unbonored  end  munhi^*  vxaept  bj  thft 
few,  who,  through  the  medium  of  Its  dla- 
peoslng  power,  went  nnwhipped  of  public 
justice.  We  aerioualy  qoestfaa  the  power 
thus  exercised,  withdrawing  In  a  luge  meas- 
Ore  that  aecmity  (tf  UjFe,  guaranteed  to  the 
people  of  this  state  by  the  organic  law  of  the 
land.  The  Legislature  of  1»1B  rastored  to 
the  statute  the  i»oTlsian  that  every- willful. 
deUberat^  and  premeditated  killing  shall  be 
deemed  murder  of  the  first  degree,  and  w* 
must  beUere  that  its  omission  was  either  in- 
adverteot;  or  its  effect  not  fully  appreciated. 

"Murder  Is  the  unlawful  killing  of  a  human 
being,  with  malice  aforethought,  either  express 
or  implied.  The  unlawful  UUlng  may  be  ^- 
fected  any  of  the  varioos  means  which 
death  may  be  occarioned."  See  aectUm  119  of 
the  Act  Concerning  Crimes  and  Punishment 
(Bev.  Laws,  |  6384). 

By  section  201  of  the  Criminal  Practice 
Act  (Bev.  Laws,  S  7061)  the  following  form 
Is  provided: 

*^be  state  of  Nevada,  plaintiff,  against  A. 
B.,  defendant.  •  •  •  Above  named  Is  ac- 
cused by  the  grand  jury  •  •  •  of  a  felony 
(or  the  crime  of  murder  •  *  •  ),  commit- 
ted as  follows:  Tlie  said  A.  B.,  on  tiie  day 

of   ,  A.  D.  19—,  or  thereabonts,  at  the 

county  of   -■,  st4t«  of  Nevada,  without  au- 

thori^  of  law  and  with  maUee  atoretiioagh^ 

Ulled  Blehard  Bos,  by  shooting  with  a  pistol. 
•  «.  •» 

[1]  The  Legtslatnre  has  the  power  to  dis- 
pense with  .the  common-law  fbrmalltleB  re- 
quired in  charglDg  murder  in  an  Indictment, 
and  prescribe  such  a  torm.  State  t.  Mnialn, 
3  Nev.  409. 

It  Is  well  settled  that  an  Indictment  charg- 
ing murder  In  the  form  prescribed  will  sup- 
port a  verdict  of  murder  of  the  first  degree. 
State  T.  Mlllaln,  supra ;  State  t.  Thompson, 
12  Nev,  140;  State  t.  Hlng,  16  Nev.  307; 
State  T.  Wong  Fan,  22  Nev.  336,  40  Pac.  95. 

The  Indictment  in  the  Instant  case,  there- 
fore, would  have  been  sofiaclent  to  support 
a  verdict  of  murder  of  the  first  degree  be- 
fore the  amendment  In  1916  (St.  1915,  c.  48) 
dividing  murder  into  two  degrees,  by  which 
the  provision  "any  other  kind  of  willful,  de- 
liberate and  premeditated  killing"  was  omit- 
ted from  the  statute.  If  It  would  have  been 
sufficient  then.  It  certainly  was  not  Insuffi- 
cient at  the  time  the  appellant  Is  charged  to 
have  committed  the  crime  for  which  he 
stands  convicted,  for  the  amendment  did  not 
alter  or  affect  the  statutory  definition  of 
murder.  It  simply  limited  the  cases  of  first 
degree  murder  to  those  i^Kdal  Instances  des- 
ignated in  the  statute. 

The  general  definition  of  murder  In  the 
statute  Includes  both  degrees,  the  same  as  at 
common  law  It  Included  all  cases  of  feloni- 
ous homicide,  not  only  where  the  murder  was 
perpetrated  by  means  of  ptdson,  or  lying  in 
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wait,  or  torture,  or  any  other  kind  of  wlU- 
tal,  deliberate,  and  premeditated  kmiog,  etc., 
but  also  those  casea  wbere  the  UUlog  wag  not 
diaracterlzed  hy  any  particalar  atrocity,  or 
by  deliberation  or  pronedltatlon.  State  t. 
Thompaon,  anpra. 

But  It  Is  urged  that  the  provision  wblcb 
makes  all  other  kinds  of  murder,  except  those 
designated,  murdw  of  the  seoond  degree,  does 
away  with  the  common  law  and  teaves  mur- 
der of  the  first  degree  an  offense  particular- 
ly described  by  the  statute  and  embodies  cer- 
tain characteristic  elements  which  must  be 
pleaded  Is  the  Indictment  l%at  Qie  L^s- 
lature  of  1915  recognized  no  such  effect  Is 
reasonable  to  assume  Srota  the  fact  that  no 
attempt  was  made  to  change  Qie  statt^ory 
form  prescribed  for  charging  murder,  or  any 
of  the  statutory  tests  for  ascertaining  tlie 
sufficiency  of  an  Indictment.  These  particu- 
lar Instances  in  which  murder  Is  condoslTe- 
ly  presumed  to  be  murder  of  the  first  degree 
were  embodied  In  the  statute  when  the  form 
for  charing  murder  was  prescribed.  Con- 
sequently it  must  have  been  deemed  timt  an 
Indlctmoit  substantially  In  this  form  would 
sufflcleutly  charge  them.  In  "Ex  parte  Dela, 
25  Nev.  863.  60  Pac.  220,  88  Am.  St.  Rep. 
603,  this  court  said: 

"It  was  not  neceaaazy  at  common  law  to  eren 
diarge  that  murder  was  committed  la  the  per- 
petratl<m  of  another  crime,  and  It  was  anffi- 
dent  to  char^  it  In  the  commra  form;  and, 
npon  proof  that  the  crime  was  committed  in  the 
perpetration  of  another  orime,  such  proof  stood 
to  Ben  of  the  proof  of  malice  aforethought." 

The  use  of  poison  In  the  comndssloo  of  the 
crime  of  murder,  or  by  lying  In  wait,  etc.,  its 
commission  in  the  perpetration  or  attempting 
to  perpetrate  any  of  the  felonies  enumerated 
In  the  statute,  are  merely  circumstances  of 
aggravation,  which,  in  the  law.  amount  to, 
or  are  the  equivalent  of,  premeditation. 

[2]  In  alleging  other  forms  of  murder  It 
was  never  necessary  in  this  jurisdiction  to 
cliarge  deliberation  or  premeditation.  Upon 
principle,  then,  why  was  It  necessary,  under 
the  amendment  in  1915,  to  allege  the  equiva- 
lent in  order  to  charge  murder  of  the  first 
degree?  We  hold  that  It  was  not,  and  that 
the  indictment  la  sufficient  to  support  the 
verdict 

The  decisions  cited  by  counsel  for  appel- 
lant to  sustain  his  contention  and  holding  in 
effect  that  an  indictment  charging  homicide 
without  charging  a  premeditated  design,  or 
lying  in  wait,  torture,  etc.,  wUl  not  support 
a  conviction  of  murder  of  the  first  degree, 
are  opposed  to  the  great  weight  of  author- 
ity, and  contrary  to  the  priticlpie  enunciated 
in  State  V,  Thompson,  supra. 

The  Judgment  is  affirmed. 

SANDKRS,  C.  J.,  and  COLEMAN,  J.,  con- 
cur. 


Ex  parte  JAGLE8  at  sL   (No.  2495.) 

(Supreme  Court  of  Nevada.   March  8,  1921.> 

1.  Ball  «»5f~Matters  to  be  oonsidsroi  Is 
ternialsa  asieNBt  snssieratad. 

The  matters  to  be  considered  In  determtnins 
a  reasonable  baU,  requirement  of  ezcesHive 
bail  being  inhibited  by  Const,  art.  1,  i  6,  are 
that  the  object  of  bail  is  merely  to  assare  the 
presence  of  accused  for  the  trial,  the  aatare  of 
the  offense  cliarged,  the  penalty  ImiKMable^ 
probability  of  accused's  appearance,  his  pecu- 
niary condition,  character,  and  reputation,  mad 
til*  likelihood  eonvtctlML 

2.  Ball  «s>52,  S3— $3,000  fixed  os  Shane  fttr 
nansfaetsrlsg  Istoxloatlso  Nqson  hold  ax- 
oBssIvs  asi  redsoed  to  $1,000. 

Ban  of  $3,000  for  one  charged  with  unlaw- 
fnllj  manufacturing  and  keeping  for  sale  intox- 
icating liquors,  the  maximum  penalty  for  which 
Is  $1,000  fine  and  a  year's  imprisonment  in  Jail, 
Mi  excessive,  and  Tednuced  to  $1,000. 

Orl^nal  proceeding  In  habeas  corpus  by 
Joe  Jagles  and  another  for  zeductim  of  ball. 
Seduction  ordered. 

J.  O.  Thompson,  of  T<mopah,  and  John  D. 
Hoyt,  of  Ben<^  for  petitioners. 

L.  B.  Fowler,  Atty.  Oen.,  and  Frank  T. 
Dunn,  Dlst  Atty.,  of  TtMU^nh,  for  re^ond- 

PER  CURIAM.  Petitioners  liavtag  been 
charged  by  Information  in  the  district  court 
of  Nye  county  with  a  gross  misdoneanor,  In 
that  they  did,  on  or  about  January  14,  1921, 
unlawfully  manufacture  and  keep  for  sale  in 
said  county  certain  Intoxicating  liquors,  ap- 
plied to  that  court  to  be  released  on  bail 
pending  trial.  The  court  fixed  the  bond  ol 
each  at  $3,000.  They  contend  that  the  bail 
is  excessive,  allege  that  they  are  unable  to 
give  It,  and  institute  this  original  proceed- 
ing in  habeas  corpus  to  have  It  reduced. 

[11  The  Constitution  provides  (article  1, 1 6) 
that  excessive  ball  shall  not  be  required.  In 
readiing  a  conclusion  as  to  what  is  a  reason- 
able bail,  a  court  should  consider  that  the 
(Aject  of  ball  is  simply  to  assure  the  presence 
of  the  accused  for  trial ;  also,  the  nature  of 
the  offense  charged,  the  penalty  which  may 
be  Inflicted,  the  probability  of  the  appear^ 
ance  of  the  accused,  his  pecuniary  condition, 
bis  character  and  reputation,  and  the  clrcum- 
stancea  surrounding  the  case  relative  to  the 
UkeUhood  of  conviction.   6  C.  J.  988. 

[2]  For  the  <rffense  charged,  the  maximum 
I)enalty  which  may  be  Imposed  upon  ccnivlc- 
tlon  is  a  flue  of  $1,000  and  confinement  In  the 
county  jail  not  to  exceed  12  mouths. 

It  appears  that  the  sheriff  of  Nye  coun- 
ty, on     about  January  14, 1921,  received  In- 
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forxnatlon  that  Isaac  Bankin,  John  Snner- 
vUlc,  and  others  were  operating  a  still  in  Fish 
XAke  YaUey.  Procuring  seardi  warrants, 
be  proceeded  to  the  aectl<m  menUoned  and 
tliere  found  In  a  cabin  a  still,  nine  barrels  of 
fermenllng  UQuor,  sereral  ^llons  of  liquor 
wbldi  hy  test  runs  about  ^  per  c^it.  alcohol 
by  TOlinne,  a  blue  wage  suit  of  dothes,  and 
some  tollrt  articles.  No  one  was  found  in 
poesemlon  of  tbe  premises,  but  ttiere  were 
Indications  of  very  recoit  occupation  tliweof. 
Tbe  next  morning  tbe  officers  Tlidted  an- 
ottier  haUtati<m  in  tba  sectiw,  where  they 
found  Bankin,  SomervlUe,  one  Berry,  and  the 
petitioners.  One  of  the  petitioners  claimed  to 
be  the  owner  of  the  suit  of  clothes,  and  the 
otber  of  some  of  the  fx^t  artkAes. 

We  do  not  dean  It  proper  to  discuss  the 
▼arions  elements  whtdi  enter  Into  considera- 
tion In  reaching  a  conduslcm  as  to  the  <vder 
fn  the  matter.  To  do  bo  would  be  to  anticipate 
tbe  duty  of  the  jury  upon  the  trial,  which 
would  be  highly  improper.  In  fact,  tbete  Is 
little  Oiat  we  can  with  pn^vylety  dwell  ixoon, 
because  of  the  posslblU^  of  its  being  distort- 
ed either  for  or  against  the  defendants. 
There  are  those  Vfao  deem  it  proper  to  fix 
the  bonds  of  all  itersons  charged  with  crime 
in  a  sum  so  great  as  to  preclude  Its  being 
given,  but  It  was  the  obvlation  of  such  a  con- 
sequence that  prompted  the  provision  In  our 
Constitntion  agaluBt  ezcesslTe  bail.  In  other 
words,  the  Idea  was  that  the  punishment,  If 
there  Is  to  be  any,  should  follow  conviction, 
and  not  boQi  precede  and  follow  It,  or  be  In- 
flicted In  spite  of  possible  acquittal. 

The  oHKduBlon  which  we  have  reached  In 
this  matter  Is  In  keeping  with  the  action  of 
other  courts  tn  similar  cases.  In  Gz  parte 
Creed,  67  Tei.  Or.  B.  ITS,  149  S.  W.  192,  it 
anieara  that  three  chafes  were  filed  against 
the  petltlimer  tor  violating  tlie  prohlbltlcoi 
law  of  Texas,  the  penalty  being  one  to  13iree 
years  in  the  penitentiary  on  each  charge. 
The  court  reduced  the  btrnd,  fixing  It  at  |600 
In  eadi  case.  See,  also,  Bx  parte  Houghton, 
1  OkL  Or.  802.  97  Pa&  1021.  This  court,  in 
Bx  parte  Doo^as,  26  Nev.  oa  an^catl<m 
for  ttie  reduction  of  ball  in  a  case  wherdn 
petitioner  was  charged  with  a  felony,  in 
that  he  had  stcden  eighteen  head  of  cattle, 
the  penalty  for  which  was  from  1  to  14  years 
In  ttw  penitentiary,  reduced  the  bond  from 
16,000  to  $8,000. 

At  the  conclu8l(m  of  the  oral  argument 
herein,  the  court,  aft^  a  ctmferrace,  bdng 
of  the  cipinlon  that  the  ball  fixed  the  dis- 
trict court  was  excessive,  ordered  that  it  be 
reduced  to  the  sum  of  $M)00,  and  that  pe- 
tltionera  be  released  upon  bond  In  that 
amount 

SANDERS,  O.  J.,  and  DUGKEB  and 
OOL£!MAN,  JJ.,  omcnr. 


CLARK  V.  LONDON  ASSUR.  CORPORA- 
■      TION.   (No.  2406.) 

(Supreme  Coart  of  Nevada.    Feb.  28,  1921.) 

1.  Issaranoe  «=9539(S)  — Failure  to  fsrulsb 
proofs  of  loss  witbia  tlsn  presoribad  tfess  aet 

praveat  recovery. 

TJoder  the  New  York  standard  fire  ioaur- 
ance  policy,  providing  that  in  case  of  Iobb  in- 
sured ah&U  render  Bworn  proofs  within  60 
days,  the  failure  to  render  proofs  of  loss 
within  such  time  does  not  prevent  a  recovery. 

2.  Insaranoe  ^3>55&— Proofs  of  loss  sot  part 
of  coitract. 

Though  a  contract  of  insurance  provides 
for  the  rendering  of  proofs  of  loss,  such  proofs 
do  not,  when  rendered,  become  a  part  of  the 
contract 

S.  lasaraaoe  ^550— Proofs  of  loss  act  bln'- 
Ing  OB  lasanr. 

The  insurer  is  not  a  party  to  the  proof 
of  loso,  and  does  not  participate  in  making  it 
and  is  not  bound  by  the  proofs  or  by  any  state-  ■ 
ment  contained  in  or  omitted  from  such  proofs. 

4.  Cestrwts  4b»3I8— Forfeits  re  Mast  ke  eisar* 
ly  expressed. 

Courts  are  not  diligent  in  aearching  for  an 
excuse  to  jostify  a  forfeiture  or  convert  a  pre- 
cautionary clause  into  one  of  forfeiture,  and 
nothing  will  be  held  as  contemplating  a  for- 
feiture, unless  such  idea  ia  clearly  expressed. 

App«tl  from  District  Oourt,  Washoe  Coun- 
ty ;  Edward  T.  Lunsford,  Judge.' 

Action  by  Al.  U  Olark  against  the  London 
Assurance  Oorp«atlon.  Ttcm  a  ^dgmait 
for  plalntur  and  Cram  an  order  dealing  a 
new  trial,  defendant  ax^ealai  Affirmed. 

Withers  &  Withers,  of  Beno,  and  H.  B.  M. 
Miller,  of  San  Francisco,  CaL,  for  aM>elIant 

McCarran,  MUler  it  llashbnm,  of  Booo, 
for  respondent. 

COLBMAN,  J.  This  Is  an  acUoD  to  recover 
upon  an  insurance  policy  the  sum  of  $1,000, 
damages  sustained  by  fire.  Judgment  was  In 
favor  of  plaintiff,  from  which,  and  from  an 
order  doiylng  a  motion  for  a  new  trial,  an 
appeal  has  bees  taken. 

Tbe  policy  sued  upon  Is  what  la  known 
as  a  "New  York  standard  policy."  It  con- 
tains a  provision  to  the  effect  that  in  case 
of  loss  the  insured  shall  render  to  the  com- 
pany sworn  proof  thereof  within  60  days 
after  the  fire.  The  fire  occurred  April  8, 
1918.  of  which  the  company  became  aware 
the  following  day.  The  property  insured  was 
wholly  destroyed.  The  company's  adjuster 
Inspected  the  premises  April  19,  and  on  the 
14th  the  company  was  nottfied  by  letter  of 
the  fire.  Sworn  proof  of  loss  was  mailed 
to  the  San  Francisco  office  of  the  company 
on  the  sixty-eighth  day  after  the  fire.  A 
few  days  prlw  to  the  Are  plaintiff  had  per- 
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mltted  '  a  poller  of  92,000  carried  on  the 
property  to  lapse  for  nonpaymeDt  of  pre- 
mium. 

[1]  The  Bole  defense  to  the  action  was  the 
failure  to  render  sworn  proof  of  loss  within 
60  days  after  the  fire.  As  an  excuse  for  fail- 
nre  to  render  the  sworn  proof  of  loss  within 
the  OO-day  period,  plaintiff,  In  reply,  plead- 
ed sickness. 

There  Is  no  provision  in  the  policy  to  the 
effect  that  the  Insured  shall  forfeit  his  rights 
thereunder  In  case  proof  of  loss  Is  not  ren- 
dered with  60  days  after  a  loss  by  fire  Is 
sustained,  though  It  does  contemplate  for- 
feitures tinder  certain  other  circumstances. 

In  disposing  of  this  appeal,  we  deem  It 
necessary  to  consider  hnt  one  proposition  of 
law.  It  may  be  said  at  the  outset  that  there 
are  two  lines  of  authority  on  the  question 
of  whether  or  not  the  fallore  to  mak«  proof 
of  loss  within  the  60-day  period  bars  re- 
covery. Judge  Van  Fleet,  In  8.  F.  Savings 
Union  T.  Western  A.  Co.,  167  Fed.  696  (de- 
cided In  1007),  said  that  the'  courts  were 
evenly  divided  on  this  point.  Since  that  time. 
In  keeping  with  the  progressive  spirit  of  the 
age,  the  current  of  authority  has  been  stroi^- 
ly  In  favOT  of  the  role  that  mth  a  faUure 
Is  not  of  ItseU  sofflciait  to  daiy  the  li^t 
of  recovery. 

It  Is  the  contention  of  appellant  that  no 
clrcunfttance  will  excuse  a  delay  beyond  the 
00-day  period  In  rendering  the  proof  of  loss. 
That  such  a  view  would  be  a  harsh  one 
to  take  goes  without  saying.  In  case  a  build- 
ing which  is  covered  by  a  policy  Blmllar  to 
the  one  In  question  should  catch  flre  through 
no  fault  of  the  Insured,  and  In  an  effort  to 
extinguish  the  fire  he  should  be  so  Injured  as 
to  be  rendered  helpless  and  unconstdous 
tar  more  then  60  days,  and  a  total  loss 
should  ensue,  would  any  one  except  defend- 
ant say  there  could  be  no  recovery? 

In  reply  to  the  suggestion  that  the  insur- 
ed, who,  being  Insane,  failed  to  file  proof  of 
loss  within  the  time  limit  stated  In  the  policy, 
could  not  recover,  it  was  said  that  such  a 
proposition  is  too  r^ugnant  to  Justice  and 
humanity  to  merit  serious  consideration  (Ins. 
Go.  T.  Boykln,  12  Wall.  438,  20  L.  Ed.  442) ; 
and  the  doctrine  thus  stated  has  been  ap- 
proved (Woodmen  A.  Ass'n  v.  Pratt,  62  Neb. 
678,  87  N.  W.  646,  66  L.  R.  A.  291,  89  Am. 
St  Kep.  777;  Houseman  v.  Home  Ins.  Co., 
78  W.  Ta.  20S,  88  S.  E.  1048,  I*  R.  A.  1917A, 
200;  Metropolitan  Gas  Co.  v.  McAuley,  134 
Ga.  165,  67  S.  B.  303). 

The  policy  sued  upon  contains  no  forfei- 
ture clause.  By  Its  terms  the  company  be- 
came liable  when  the  property  was  consum- 
ed. To  jtistlfy  a  reversal  of  the  judgment, 
we  must  say  that  the  delay  In  rendering  the 
proof  of  loss  ccmstltuted  a  forfeiture  on  the 
part  of  the  plalntltf  of  his  claim  for  damages 
against  the  company.  That  forfeitures,  as 
a  general  proposition,  are  not  f&vored.  Is  a 
well-iecognlsed  mla  The  Supreme  Court  of 


Appeals  of  Virginia,  In  Nmth  B.  ft  H  Ins.  Oo. 
V.  Edmojidson.  104  Ta.  486,  S2  S.  B.  850,  lays 
down  the  role  to  be: 

"Where  'no  forfeiture  Ii  provided  for  In 
ease  of  faihire  to  fomfsh  proofs,  forfettorca 
being  stipulated  in  case  of  breach  of  other  re- 
quirements, or  famishing  the  proofs  in  the 
specified  time  is  not  expressly  made  a  condi- 
tion precedent  to  recovery,  the  great  majority 
of  recent  decisions  hold  that  the  effect  of  fail- 
ure to  furnish  them  is  merely  to  postpone  the 
time  of  payment  to  the  specified  time  after  they 
are  fornished."* 

The  Court  of  Appeals  of  Kentodcy,  In  tbe 
case  of  Kenton  Ins.  Co.  v.  Downs,  90  Ky.  2SS, 
13  S.  W.  882,  had  under  considiMratlott  tbe 
quesUcm  here  presented.  It  was  held  that 
the  court  would  not  Imply  a  forfeiture. 

In  Continental  F.  I.  Co.  v.  Whitaker  & 
DlUard,  112  Tenu.  161,  79  3.  W.  UO,  64  U 
B.  A.  451,  105  Am.  St  Rep.  916,  the  court 
quotes  with  approval  from  Joyce  on  In- 
snraaoe^  asloUows: 

"If  a  ipdUcy  of  insnxanee  prevMes  that  no- 
tice and  prsoft  of  loss  are  to  be  fumiahed  with- 
in a  certain  time  after  loss  has  occurred,  bvt 
does  not  impose  a  forfeiture  for  failure  to  fur- 
nish them  within  the  time  prescribed,  and  does 
impose  forfeiture  foe  a  failure  to  comply  with 
other  provisions  of  the  contract,  the  insured 
may,  it  Is  held,  maintain  an  action,  though 
he  does  not  furnish  proi^  within  tbe  ttme 
designated,  provided  he  does  famish  them  at 
some  time  prior  to  commeneinf  the  action 
upon  the  policy.  And  this  has  been  held  to 
be  true  even  though  tbe  policy  provide  that  no 
action  can  be  maintained  until  after  a  full  com- 
plianee  witii  aD  the  requirements  thereof." 

In  Coventry,  etc,  v.  Brana,  102  Pa.  281« 
It  Is  held  that  the  provisions  is  a  poU<7  pre- 
scribing a  time  limit  within  which  to  make 
proof  of  loss  will  not  be  ccmstmed  aa  a 
ground  for  forfeiture  when  proof  Is  not  made 
within  the  prescribed  time,  unless  it  is  ex- 
presslji  so  stipulated  In  the  policy.  This 
rule  was  followed  In  Eureka,  etc.,  v.  Gray, 
2  Ohio  Clr.  Ct  R.  (N.  S.)  265,  which  was 
afllrmed  in  69  Ohio  St  642,  70  N.  EL  1119, 
without  c<Hnment 

In  Flatley  v.  Fheoix  Ina  Ca,  95  Wis.  618, 
70  K  W.  828,  wherein  a  policy  substantially 
tbe  same  as  the  one  Involved  in  this  case  was 
in  question,  the  court  said: 

"Forfeitures  are  not  favored  and  will  not  be 
implied,  and  clauses  relied  on  as  creating  them 
are  to  be  strictly  construed.  The  provision 
that  'the  sum  for  which  tbis  company  is  UaUa, 
pursuant  to  this  policy^  shall  be  payable  60 
days  after  due  notice,  aaeertainment,  estimate, 
and  satisfactory  proof  of  loss  have  been  re- 
ceived by  thia  company.  In  accordance  witk 
tli^  terms  of  the  policy,'  does  not  declare  or 
provide  for  any  forfeiture,  or  that  the  policf 
shall  cease  or  become  invalid  if  the  proofs  ere 
not  so  fumiahed;  cor  does  the  dause  prescrib- 
ing that  the  proofs  of  loss  shall  be  farnisfaed 
'within  60  days  after  the  fire,  unless  such  tim< 
is  extended  hi  writing  by  tikis  conqmr*'  bare 
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that  effect  or  materiaUr  biflnenee  the  qneetton. 
The  proTislon  is  not  that  the  loss  on  the  policy 
shall  not  become  due  and  payable  anless  proof 
of  loss  Bball  be  farniahed  within  the  60  dara 
specified,  but,  in  sabstance,  that  'the  sum  for 
wliich  this  compaDT  is  liable,  pursuant  to  the 
policy,  shall  not  be  payable  until  60  days  after 
due  notice,  ascertainment,  estimate,  and  satis- 
factory proof  of  loss  have  been  received  by 
the  company,  lb  accordance  with  tile  tama 
of  the  poUcy.' " 

In  Higson  v.  Insurance  Co.,  132  N.  C. 
206,  67  S.  E.  509.  the  court.  In  oonaiderlng 
this  qvestiaii,  aays: 

'TThere  ere  no  words  of  forfeitore  annexed 
to  the  failure  to  file  proofs  of  loss.  The  policy 
was  written  by  the  defendant,  and  will  be  con- 
strued most  strongly  against  it.  If  it  lutoid- 
ed  that  the  plaintiff'  ahould  lose  her  insur- 
ance by  faiUng  to  file  proofs  ■  of  her  loss.  It 
should  have  said  so  In  plain  and  unambiguous 
langu^e.  Having  faOed  to  do  so,  we  must  con- 
atme  the  contract  aa  we  find  it  expressed  ia 
the  words  chosen  by  the  defendant." 

In  Munson  v.  G.  A.  Ins.  Co.,  55  W.  Va. 
423,  47  S.  B.  160,  In  which  subetantially  the 
Identical  question  here  involved  was  deter- 
mined, the  court  quotes  approvingly  from  El- 
liott on  Insorance,  |  307,  as  follows: 

"Where  no  forftitaie  is  provided  by  the  eon- 
tract,  and  the  service  of  the  proof  of  loss  Is 
not  made  a  condition  precedent  to  the  liability 
of  the  company,  the  effect  of  such  failure  la 
simply  to  postpone  the  day  of  payment.  No 
liability  attaches  to  the  company,  however,  until 
such  proofs  are  furnished;  but,  unless  other- 
wise provided,  expressly  or  by  fair  implication, 
it  ia  not  important  that  prot^  be  not  in  fact 
aerred  within  the  time  stated  In  the  policy." 

The  same  view  le  taken  In  S.  M.  Smith 
Ina.  Agency  t.  Hamilton  F.  I.  Co.,  69  W.  Va. 
129,  71  S.  E.  194. 

In  Gragg  v.  Home  Ins.  Ca,  90  S.  W.  1046, 
28  Kf.  Lav  Rep.  fiSS,  the  court  says: 

"The  court  in  the  ease  of  Kenton  Insurance 
Company  t.  I>own8,  etc  (13  S.  W.  882],  12  Ky. 
Law  Bep.  115,  liad  under  consideration  a  policy 
with  a  similar  provision  as  the  one  before  ua 
with  reference  to  makiog  and  filing  proofs  of 
the  lose.  The  defense  was  the  failure  of  the 
insured  to  famish  proofs  of  loss  within  30 
days  after  the  loss  occurred.  The  court  de- 
cided that  such  failure  did  not  forfeit  or  bar  the 
action,  but  the  furnishing  of  the  proof  was  a 
requirement  to  be  complied  with  before  an  ac- 
tico  could  be  maintained,  unless  waived  by  the 
Insurer.  The  law  does  not  favor  forfeUure, 
and,  as  the  furnishing  of  proofs  ia  not  express- 
ly made  a  ground  of  forfeiture,  it  will  not  be 
given  that  effect.  Conditions  affecting  the 
risk  are  more  strictly  enforced  then  those  re- 
lating to  the  mode  of  establishing  the  loss." 

In  St  Paul  r.  ft  BI.  Ins.  Co.  t.  Owens, 
60  Kan.  602,  77  Pac  544,  where  the  only 
question  Involved  was  the  Identical  one  here 
presented,  judgment  In  fiivor  of  the  insured 
was  affirmed. '  The  court  quotes  from  several 
autboritieB,  and  says: 


"A  forfeiture  is  never  declared  Iv  courts 
unless  it  Is  plainly  and  specifically  provided 
for  in  the  policy.  The  polity  involved  in  this 
case  does  not  declare  that  a  forfeiture  shaQ 
take  place  if  proof  *  *  *  he  not  made  with- 
in 60  days  from  tlie  data  of  the  destruction  of 
the  property." 

In  NOTtheni  Assurance  Oo.  Hannft,  60 
Neb.  29,  82  N.  W.  97,  -wherein  the  IdenUcal 
question  bete  presented  was  before  the  conrt, 
it  ia  said: 

"There  is  no  forfeibue  expressly  provided 
for,  and  we  are  not  authorized  to  supply  one 
by  construction.  Our  conclusion  upon  this 
branch  of  the  ease  Is  that  the  time  within 
which  proofs  of  loss  were  to  be  furnished  Is 
not  of  the  essence  of  the  c<»ttract;  and  that  the 
(aUnre  to  furnish  aoch  pre^  within  the  pre- 
soiibed  period  did  not  work  a  (ocfeltare  of 
tfidntiffs  claim  for  IndeomUy.'* 

The  Supreme  Court  of  Alabama,  in  Taber 
V.  Eoyal  Ins,  Co.,  124  Ala.  681,  26  South. 
252,  In  disposing  of  this  question  says: 

"Provlslona  of  this  kind  [as  to  flUi^  proof 
within  60  days],  to  be  effective  as  forfeitures, 
moat  be  eivmsaed  as  such  ia  unmiatakaUe 
terms  in  the  contract  itaelf." 

The  Supreme  Court  of  Florida  In  Indian 
RfTer  State  Bank  t.  Hartford  Fire  Ins.  Co., 
46  Fla.  283,  85  South.  228,  says: 

"The  previsum  of  the  policy  aaed  upon  here- 
in, requiring  the  assured  to  make  proofs  of 
loss  within  60  days  after  the  fire,  does  not  pro- 
vide that  such  policy  shall  become  void,  for- 
feited, or  annulled  upon  a  failure  to  furnish 
such  proofs  of  loss  within  the  prescribed  time, 
and  such  is  not  tbe  legal  effect  of  said  con- 
tract between  the  parties." 

The  Supreme  Court  of  Georgia,  in  South- 
em  F.  I.  Co.  v.  Kulght,  111  Ga.  622,  36  S.  E. 
821,  52  L.  H.  A.  70,  78  Am.  St.  Rep.  216, 
quotes  with  approval  aa  ttOiOvn  from  Joyce 
on  Insurance: 

"If  a  policy  of  insurance  provides  that  no- 
tice and  proofs  ol  loss  axe  to  be  furnished  with- 
in a  oertain  time  after  loss  has  occurred,  but 
does  not  Impose  a  forfeiture  for  failure  to  fur- 
nish them  within  the  time  prescribed,  and  does 
impose  forfeiture  for  a  failure  to  comply  with 
other  provisions  of  the  contract,  the  Insured 
may.  It  Is  held,  maintain  an  action,  tiiongh  he 
does  not  furnish  proofs  within  tiie  time  desig- 
nated, provided  he  does  fnrniah  them  at  some 
time  prior  to  commencing  the  action  upon  the 
policy.  And  this  has  been  held  to  be  true  even 
though  the  policy  provides  that  no  action  can 
be  maintained  until  after  a  full  compliance  with 
all  tbe  reqoirements  thereof." 

In  Connecticut  F.  I.  Ca  r.  Colo.  Leasing 
Co..  60  Colo.  424.  110  Pac  164,  Ann.  Gas. 
19120,  597,  it  is  said: 

"It  must  be  held,  In  accordance  with  what 
seems  to  be  tbe  rule  under  the  weight  of  recent 
authority,  that  the  failure  to  furnish  the  state- 
ment within  60  days  merely  postponed  tite  time 
of  payment  to  the  specified  time  after  It  was 
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furnished,  and  iQ.H  not  defeat  recorery,  the  ac- 
tion havinr  been  commenced  after  60  da7> 
after  the  atatement  was  fornished,  and  within 
IS  months  after  the  ftre." 

To  the  same  effect,  see  Steele  v.  Qerman 
Ins.  Oo.,  98  Hlch.  81,  58  N.  W.  614,  18  L. 
R.  A.  86;  Com.  Union  A.  Co.  t.  Shults,  87 
OkL  96.  130  Pac.  675; .  19  Cyc.  814;  13  A. 
&  B.  Ency.  Law,  829;  Joyce  <m  Insurance, 
I  8282. 

[2,  3]  While  the  contract  of  insurance  pro- 
Tides  for  the  rendering  of  a  proof  of  loss, 
the  latter  does  not,  when  rendered,  become  a 
part  of  such  contract ;  nor  is  It  a  part  of  any 
agreement  between  the  parties.  It  is  a  state- 
ment of  on6  of  the  parties  to  the  contract  of 
insnrance,  made  in  attempting  to  comply  with 
&  provision  of  the  contract  The  Insnrer 
is  not  a  part?  to  the  proof  of  loss,  does 
not  participate  In  the  making  of  it,  and  is 
not  boond  by  It,  nor  by  any  statement  whldi 
may  be  contained  In  or  omitted  therefrom. 

[4]  There  is  not  a  snsplcion  of  frand  or 
nnfalr  dealing  In  this  case.  One  of  the  pur- 
poses—In fact,  the  chief  one — of  requiring 
Oie  proof  of  loss  is  to  preroit  Imposition 
and  fraud.  The  insnrer  Is  seeking  to  avail 
itself  of  a  technicality.  Courts  are  not  dil- 
igent In  searching  for  an  excuse  to  justify 
a  forfeiture,  nor  are  they  keen  to  convert  a 
precautionary  clause  Into  one  of  forfeiture. 
Nothing  will  be  held  as  contemplating  a  for- 
feiture, unless  that  Idea  Is  clearly  expressed. 

We  have  deemed  It  proper  to  review  at 
wme  length  the  authorities  sustaining  our 
conclusion,  although  the  courts  do  not,  as 
a  rule,  devote  much  time  to  a  consideration  of 
the  question  presented,  as  shown  by  recoit 
opinions,  the  latest,  so  far  as  we  are  aware, 
being  in  the  case  of  Southern  Idaho,  etc., 
V.  Hartford  F.  I.  Co.,  81  Idaho,  180. 169  Paa 
816. 

Certain  Nevada  cases  are  called  to  our 
attention  by  counsel  for  appellant.  Suf- 
fice It  to  say  that  they  ar«  not  In  ccmfllct 
with  the  view  we  have  wtHreased.  In  fact, 
the  point  here  invcdvad  waa  not  presented 
In  either  of  them. 

There  being  nothing  In  the  policy  of  in- 
snrance sued  upon  authorizing  a  forfeiture, 
the  Jadgmeat  and  ordw  anwaled  troai  are  af- 
firmed. 

SANDSKS,  a  J.,  and  DUCKEB.  J.,  concur. 


HICKEY  V.  DANIEL.* 

(Supreme  Court  of  Oregon.    Feb.  23,  1921.) 

I,  BaBDdariei  «5»40(l)— Evidence  held  to  take 
to  Jary  qaatttM  wkethor  Ilia  fellewed  Mreo- 
tloa  atatsd  hy  flaid  aatas. 

In  ajectment  to  detarmina  a  diapnted  bound- 
•ty,  avidanee  on  behalf  of  dafandant  tending  to 


efitafalish  the  original  monnment  at  the  disputed 
comer  held  sufficient  to  take  the  question  to 
the  ^ury,  though  the  line  from  an  admitted  cor>. 
ner  to  that  monument  varied  10  degrees  from 
the  east  and  west  Una  called  for  tiie  field 
notes. 

2.  Advarae  passassloR  ^3>66(l)— Posaasaiaa  af 
tract  haM  aat  posaasslon  of  atrip  li^ottd  dla- 
patad  beaadary. 

Where  tliere  waa  a  divnte  aa  to  the  bound- 
ary between  tiie  government  subdivisiona  own- 
ed by  the  respective  parties,  and  there  had 
been  oidy  a  temporary  irregnlar  fence  betwe«i 
the  tracts,  poaaession  by  plaintiff  with  Intention 
to  daim  only  the  subdivision  owned  by  him  is 
not  adverse  possesaion  of  the  dispotad  atrip 
beyond  the  true  boundair  line. 

3.  Boaadariaa  «=»3(3)  —  Maaiaaata  aaatral 

oearsas  and  dlstanoaa. 

In  eatablishing  a  boundary  Une,  momiments 

control  courses  and  distances. 

4.  Bosadarias  «538— Linea  raa  straight  ba- 
tween  established  comers. 

Under  Pierce's  U.  S.  Code  1910,  S  10144 
(U.  S.  Gomp.  8t  I  4804),  boundary  Unea  which 
have  not  bean  actually  ma  and  marked  shall 
be  ascertained  by  roiudng  atraii^t  linea  from 
the  established  cornara  to  the  ^potfta  cor- 
responding coraera. 

5.  Trial  «s>260(S)— Raqaaatad  laatmrtlaB  aa 
to  preof  of  actaal  taeaHoa  of  llaa  •■  tha 
groand  bald  oavarad. 

In  ejectment  to  determine  a  deputed  bound- 
ary line,  where  court  instructed  Uiat  party 
having  affirmative  had  burden,  and  that,  if 
plaintiff  failed  to  satisfy  Jury  by  a  preponder- 
ance of  the  evidence  that  she  is  the  owner  of 
the  particular  tract  of  land,  verdict  should  be 
for  defendant,  it  was  not  error  to  refuse  an 
instructi<Hi  rsQuested  by  plaintiff  tliat  evi- 
dence that  the  actual  location  of  the  line  on 
th»  ground  did  not  confom  to  the  reqnirementa 
of  law  mnat  be  dear  and  satisfactory. 

6.  Trial  «=>ig4(lO)— Request  plaintiff  had  poa- 
sasBlon  of  disputed  strip  hald  property  re- 
fassd  as  asarplng  faaetlons  of  Jary. 

In  ejectment  to  determine  a  disputed  bound- 
ary, where  there  was  evidence  tliat  the  poa- 
sesaion  by  plalntilf  of  the  govermnent  aab^vl- 
rion  owned  hy  him  extended  only  to  the  limits 
of  that  sabdivirion,  and  £d  not  Indode  tiie 
strip  in  controversy,  If  that  was  beyond  the 
true  bonndary  of  the  subdivision,  an  instrnction 
reQUeeted  by  plaintiff  stating  tliat  he  had  been 
in  possession  of  the  tract  in  controversy  under 
color  of  title  waa  properly  refused  as  deter- 
mining the  issue  and  usurping  the  fnnetlons 
of  the  jury. 

7.  Trial  «=3234(7)— Shift  of  dnty  to  prodooa 
evidence  does  not  aathorize  instraatlan  bar- 
den  of  proof  shifted  to  defeadaat 

Though  plaintiff  may  establish  a  prima  fade 
cade  in  suit  to  determine  a  boundary  so  as  to 
require  defendant  to  produce  evidence  to  avoid 
a  directed  verdict,  that  does  not  authorize  the 
court  to  charge  tiist  the  burden  of  proof  had 
shifted  to  defuidant,  so  that  reqaested  instruc- 
tion that  the  burdan  waa  oa  defendant  to  prove 
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tftst  a*  Bamror  did  not  set  tte  disputed  mon- 
Qmeiit  at  the  proper  distanoe  from  an  admitted 
corner  wa*  proper^  refneed. 

Department  2. 

AppeAl  from  Circuit  Court.  Tillamook 
Comity;   George  B.  Bailey,  Judge. 

BJectment  by  Sarah  S.  HiCk^  against  Olay 
Danl^  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Plalntlfl,  Sarah  Hlckey,  brongbt  an 
acticm  In  ejectment  against  defendant,  Clay 
Daniel*  for  the  possession  of  a  trlangalar 
piece  of  land  claimed  by  plaintlfiT  as  a  part 
of  lot  e,  or  the  N.  W.  H  of  the  S.  W.  ^  of 
Sec.  e,  Tp.  2  N.,  R.  9  W.  W.  M.  The  tract 
Is  In  the  possession  of  defendant,  and  Is 
claimed  by  him  as  a  part  of  lot  5,  or  the  S. 
W.  %  of  the  N.  "W.  ^  of  section-6.  Upon  the 
trial  of  Ihe  cause  before  a  Jury  a  verdict 
was  rendered  in  favor  of  defendant  Plaln- 
Mff  appeals  from  a  judgment  thereon. 

Plaintiff  alleges.  In  effect,  that  he  is  the 
owner  of  lot  6,  and  that  the  disputed  tract  Is 
a  part  thereof.  The  defendant  alleges  that  he 
la  the  owner  of  lot  5,  and  that  the  tractiof 
land  In  dispute  la  a  part  thereof.  The  court 
Instructed  the  Jury  to  the  purport  that  the 
party  having  the  affirmative  of  the  Issue  has 
the  burden  of  proving  that  affirmative,  and 
that,  if  the  plaintiff  had  failed  to  satis^  the 
jnry  by  a  preponderance  of  the  testimony  that 
she  Is  the  owner  of  the  particular  tract  of 
land,  their  verdict  should  be  for  the  defend- 
ant. 

According  to  the  plat  of  this  laud  In  the 
government  office,  the  dividing  line  between 
lots  6  and  6  runs  approximately  east  and 
west  It  is  claimed  by  the  defendant  that 
the  boundary  line  between  these  two  sub- 
divisions runs  south  71  degrees  east,  and  in 
sni^rt  of  this  claim  the  defendant  produced 
evidence  showing  the  location  of  the  quarter 
section  comer  on  the  east  side  of  section  6  to 
be  located  in  that  direction  from  the  quarter 
section  comer  on  the  west  side  of  the  section, 
which  is  not  In  dispute. 

The  evidence  shows  that  Tp.  6  N.,  E.  10  W., 
was  surveyed  about  10  years  before  range  9. 
The  survey  of  range  9  ties  to  the  section  cor- 
ners* established  for  range  10  along  the  range 
Une.  No  new  comers  were  set  on  that  line. 
The  evidence  of  the  actual  location  of  the 
southeast  comer  of  section  6  was  contradic- 
tory. No  evidence  was  offered  the  {daln- 
tiff  to  Identify  any  monument  or  witness 
trees  called  for  by  the  field  notes  lor  the 
southeast  comer  of  section  6,  which  Is  the 
common  comer  to  section  6,  9,  7,  and  8, 
showing  the  location  to  be  other  than  Is 
claimed  by  the  defendant 

The  i»lalntlff  introduced  tha  field  notes 
of  the  govwninent  snrr^  showing  the  loca- 
tion ot  fihe  line  as  claimed  by  him.  bat  of- 
tm&  no  evltokoe  as  to  the  actaal  IocaUmi  of 
the  qnarter  8ectl<ni  comer  oo  the  east  aide  of 
•ectltti  6.  Plalnflff  did,  taowertf',  i>roduce  erl* 


dence  as  to  what  ms  dsimed  to  be  tbe  loca- 
tion of  the  section  comer  at  the  sonttaeast 
comer  of  section  6;  this  claimed  corner 
being  located  some  20  dialss  north  of  the 
northeast  comer  of  section  6  as  claimed  by 
defendant. 

ThB  defendant  produced  evidence  tending  to 
show  the  location  of  the  quarter  section  cor- 
ner called  for  by  the  field  notes  on  the  east 
side  of  section  0,  which  corresponded  as  to 
distance  practically  with  the  calls  of  the  sur- 
vey, and  corresponded  with  landmai^s  men- 
tioned in  the  field  notes,  and  also  carrled«ttae 
witness  trees  called  for  by  the  fidd  notes. 

Plaintiff's  husband  entered  lots  6  and  7  in 
section  e  with  other  lands  In  section  7  In 
1882.  He  bnilt  his  home  on  one  of  the  snb- 
dlvisions,  and  he  and  his  wife  by  thauselves 
and  their  tenants  have  been  living  on  the 
land  ever  since.  He  conv^ed  the  land  to  his 
wife  on  August  0,  1912.  Tbe  land  originally 
was  covered  with  timber  and  brush.  Mr. 
Hicfcey  cleared  a  portion  of  his  f&rm,  but 
did  not  clear  along  the  north  line  until  with- 
in the  last  six  or  seven  years.  When  the  de- 
fendant  entered  his  land  Bickey  pointed  oat 
to  him  what  he  claimed  would  be  the  line 
between  their  lands,  and  the  defendant  clear- 
ed the  land  up  to  this  supposed  line.  Final- 
ly when  a  snrr^jr  was  being  made  In  that  lo> 
cality  a  surveyor  Informed  defendant  that 
the  east  and  weet  line  between  {AalntUTs 
and  defendant's  land  ran  farther  south  than 
Hlckey  had  Indicated.  Tbe  defendant  then 
cleared  up  to  that  line,  and,  as  stated  by 
the  witnesses,  smne  time  from  the  year  1900 
to  the  year  1910  be  constracted  a  fence  along 
this  line.  Tbe  Cenee  was  placed  several  feet 
over  on  his  own  property  except  on  tbe  east 
end  where  by  mistake  it  ran  farther  south. 
As  tbe  defendant  asserts,  Hlcki^  Xfrfused-  to 
Join  with  him  in  building  Uie  fence.  Prior 
to  this  time  there  had  been  an  ircegalar 
temporary  brash  fence  in  tbe  vicinity  of  this 
line;  the  exact  location  of  the  fence  being 
in  dispnte.  Hlckey  testified  that  It  was 
built  by  him  to  the  north  of  where  he  claim- 
ed the  line  to  be.  Daniel  and  others  testi- 
fied that  the  brush  fence  was  located  in  part 
to  the  south  of  where  the  line  Is  now  claimed 
by  the  defendant.  Until  recently  neither 
of  the  parties  made  any  effort  to  locate  the 
quarter  section  comer  on  the  east  side  of  the 
section,  nor  to  ascertain  the  exact  location 
of  the  boundary  line  between  them,  but  evi- 
dently supposed  the  line  ran  east  and  west, 
or  nearly  so.  At  Ibe  clos^  of  the  case  the 
plaintiff  requested  the  (»)urt  to  instruct  the 
Jury  to  return  a  verdict  In  his  favor,  and  the 
refusal  of  this  request  by  the  court  la  assign- 
ed as  error. 

W.  T.  MwstBtat  ForHand,  for  ai^- 
lent. 

H.  T.  Botts,  of  TUlamo(^,  for  >eq>ondeat 

BEAN,  J.  (after  stating  the^fbcts  as  aboveV 
[1]  An  examination  of  the  record  dlsdosea 
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Out  tliere  was  no  error  in  refusing  to  grant 
the  motion  of  plaintiff  for  a  directed  ver- 
dict The  real  Question  at  lasne  was  whetb- 
er  tbe  land  in  dispntB  waa  a  part  of  lot  6  or 
a  part  of  lot  6. 

The  plaintlfl  dalnrs  that  the  field  notes 
and  official  plat  of  plaintiff's  laud  indicate 
that  the  boimdary  line  between  the  land  of 
plaintiff  and  defendant  nms  da&  east  and 
west,  and  that,  while  plaintiff  never  took  ac- 
tual possession  of  the  land  in  dispute  until 
within  the  last  few  years,  she  and  hw  prede- 
cessors being  in  the  actual  possession  of  a 
part  of  the  land  covered  by  patent  from  the 
Dnited  States,  this  actual  possession  drew 
to  them  the  constructive  possession  of  the 
land  up  to  anU  including  the  tract  in  dispute, 
regardless  of  any  testimony  offered  as  to 
the  actual  location  upon  the  ground  of  the 
opposite  quarter  section  corner,  a  straight 
line  between  which  would  constitute  the  true 
boundary  between  the  subdivisions.  The 
record  discloses  that  there  was  a  dispute 
or  difference  between  the  witnesses  as  to  the 
location  of  the  section  comer  at  the  south- 
east comer  of  section  0,  the  section  in  which 
the  land  In  dispute  is  located ;  that  while  the 
field  n<^eB  of  the  «nrvey  Indicate  that  the 
boundary  line  between  the  property  would 
run  practically  east  and  west,  the  monuments 
established  on  the  ground  and  the  lines  ac- 
tually run  by  the  surveyor  do  not  c<^cide 
with  the  fleld  notes,  but  Indicate  that  the  line, 
starting  from  the  west,  would  run  to  the 
south  at  an  east  and  west  line.  It  was  ttaere> 
fore  proper  to  gnlnnlt  the  disputed  question 
to  the  Jury. 

[2]  The  plaintiff  mainteins  that  the  east 
and  west  line  had  been  recognized  by  the  paiv 
tles  as  the  dividing  line  between  th^  lands 
tor  80  years,  and  upon  that  evidence  the 
request  for  a  directed  verdict  In  her  favor 
was  made.  The  testimony  toided  to  show 
that  there  had  been  no  line  established,  and 
that  what  Hickey  actually  claimed  was  lot 
6.  The  brush  fience  that  sorved  to  keep  the 
atotit  on  the  different  tracts  separated  be- 
ing irregular,  It  does  not  appear  that  Hickey 
claimed  any  other  land  than  that  embraced 
In  lot  6,  or  to  the  true  boundary  of  the  lot 

[S]  It  Is  the  mle  of  law  that  In  establish- 
ing a  boundary  line  monuments  control 
courses  and  distances.  Section  878,  Or.  L,; 
section  8437,  Or.  L.;  Goodman  v.  Myrick, 
5  Or.  66;  Vandusen  v.  Shlvely,  22  Or.  64, 
29  Fac.  76;  Kaone  T.  Otty,  25  Or.  6S7,  36 
Pac.  B37;  Albert  v.  Salem,  89  Or.  474,  65 
Pac.  1068,  66  Pac.  233;  Schmldtke  t.  EeUer, 
44  Or.  23,  73  Pac.  832,  74  Fac.  222. 

[4]  !nie  law  requires  that  boundary  lines 
which  have  not  been  actually  run  and  mark- 
ed shall  be  ascertained  by  running  straight 
lines  from  the  established  comers  to  the  op- 
posite ctKTeaponding  coraen.  Pierce's  U. 
S.  Code  1010,  i  10144  (U.  S.  Gomp.  St.  | 
4804);  Bfhlffmann  t.  Xounuuu,  96  Or.  BU, 


518,  187  Pac.  680.  The  preaent  case  arises 
out  of  the  same  state  of  ftcts  as  those  in- 
volved in  the  latter  case,  which  was  in  equity. 
It  transpires  that  the  Jury  came  to  the  same 
conclusion  as  to  the  facts  that  the  court  did 
In  Sdiiffmann  v.  Youmans.  Hie  case  turns 
on  the  Question  we  have  already  referred  ta 

[B]  The  plaintiff  also  claims  that  the  court 
erred  in  refusing  to  give  an  instruction  to  the 
effect  that  the  evidence  of  the  actual  loca- 
tion of  the  line  upon  the  ground  does  not 
conform  to  the  requirements  of  law  must  be 
clear  and  satisfactory.  The  court,  by  the 
charge,  to  which  we  have  alluded  to  a  por- 
tion, sufficiently  informed  the  Jury  as  to 
the  Quantum  of  proof.  The  Issues  were  all 
clearly  defined  by  the  charge,  and  the  ques* 
tion  as  to  whether  the  tract  In  dispute  was 
a  part  of  lot  6  or  a  part  of  lot  5  was  fairly 
presented  to  the  Jury,  In  accordance  with 
the  authorities  above  dted. 

[6]  Error  Is  claimed  in  the  refusal  of  the 
court  to  give  an  InstmcUon  requested  by 
plaintiff  to  the  effect  that  Daniel  Hickey 
mtered  Into  possession  of  the  land  in  con- 
troversy under  color  of  title,  and  his  posses- 
sion of  any  portion  of  said  land  would  ex- 
tend his  possession  to  th^  boundaries  of  his 
patent  If  the  disputed  tract  was  not  a  por- 
tion of  lot  6,  then  the  court  could  not  t^  the 
Jury  that  &lckey  entered  into  possession  of 
the  land  in  controversy.  His  possesion  as 
claimed  by  plaintiff  might  extend  to  the 
Umlts  of  lot  6.  The  matter  for  determina- 
tion In  this  case  is  whether  or  not  the  prop- 
erty in  controversy  was  a  part  of  lot  6  or 
lot  6.  This  requested  instruction,  if  It  had 
been  given  by  the  court,  would  have  deter- 
mined the  Issue  and  usurped  the  functions  of 
the  jury.  The  disputed  queaUon  in  regard  to 
tho  adverse  possession  of  plaintiff  for  the 
statutory  period  was  plainly  submitted  to 
and  passed  upon  by  the  Jury. 

[7]  It  Is  urged  by  plaintiff  that  the  court 
should  have  instructed  thQ  Jury  that  tlie 
burden  vas  on  the  defendant  to  prove  that 
the  "surveyor  did  not  set  this  quarter  section 
post  40.60  chains  from  the  northeast  comer 
of  the  section,  but  set  it  some  26  chains  far- 
ther south,  or  66.00  chains  from  the  corner."* 
This  matter  Is  explained  in  Askay  v.  l^alo- 
ney,  92  Or.  566,  575,  179  Pac.  809,  902,  In  an 
opinion  of  this  court  by  Uc.  Justice  Burnett 
in  the  following  language: 

"In  comieetion  with  the  dnty  of  prodndng  erl- 
dmce  whlcli  may  devolve  upon  one  or  the  oth- 
er party  by  turns  during  the  progress  of  the 
trial,  the  court,  in  deciding  a  motion  for  non- 
suit or  for  a  directed  verdict,  has  authority  to 
rule  that  the  one  or  the  other-party  has  or  haa 
not  made  a  eufficient  case  to  require  his  oppo- 
nent to  proceed,  but  it  does  not  give  to  the 
judge  the  right  or  da^  to  say  to  the  jury  that 
the  party  holding  the  affirmative  of  the  issue 
has  sustained  the  burden  of  proof  at  any 
stage  of  the  ease  and  that  It  thm  shifu  to  the 
other  psTtr-" 
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The  poeltlon  of  the  plaintiff  Is  not  In 
barmony  wltb  this  announcement. 

The  rnle  In  regard  to  monnments  Indicating 
a.  bonndary,  and  the  actual  survey  made  np<ni 
tlie  ground,  was  followed  In  this  case.  It 
Kuay  be  that  the  rule  In  certain  cases  will 
"vroTk  a  hardship.  As  this  township  was  eur- 
'veyed  after  the  adjoining  one,  It  may  be 
there  were  Incongmltles  In  the  surrey.  The 
disputed  questions  have  been  set  at  rest  by 
the  verdict  of  the  Jury.  "  We  find  no  reversi- 
ble error  in  the  record. 

The  judgmont  of  the  lower  court  Is  Uiere- 
fore  affirmed. 


BURNETT,  C.  J., 
BBOWN,  JJ.,  concor. 


and   JOHNS  and 


LANCASTER  TIRE  &  RUBBER  CO.  V.  Me- 
QRAW. 

(Supreme  Court  of  Oregon.   Feb.  28,  1921.) 

I.  Appeal  tai  error  4s»IOI0(l)— FlndleasHp- 
porm  Iv  ovIdoMo  ooaohslve^ 

On  wpeal  from  a  Judgment  after  trial  to 
the  eonrt,  the  Supreme  Court  Is  bound  by  the 
trial  court's  finding  If  there  is  any  substantial 
evidence  to  support  it^ 

Z.  Trial  «B»3g5(l)-Fin«a|e  wWeb  an  eely 
ooMlasieM  ef  lew  io  est  s«sQil»  Jwl|iiie«t 

Findings  which  are  not  statements  of  fact, 
but  mere  condosione  of  law,  cannot  sustain  a 
judgment  based  thereon. 

3.  Trial  «=^04(3)— FIndlag  defendant  did  aot 
psrchase  tires  beM  eae  ef  fant,  eot  eomlo- 
slea  of  law. 

In  action  for  price  of  automobile  tires, 
where  tha  complaint  alleged  a  sale  to  defend- 
ant which  defendant  denied,  and  plahitilTa  evi- 
dence ibowed  that  the  ssle  was  made  to  de- 
fendant hut  the  tires  were  billed  to  a  corpora- 
tloB  to  give  defendant  the  benefit  of  discount, 
while  defendant  testified  the  sale  was  to  the 
corporation,  a  finding  by  the  trial  court  that  no 
such  sale  as  daimed  by  plaintiff  took  place  and 
that  the  tires  were  not  purchased  by  defendant 
was  a  finding  of  ultimate  fact,  and  not  a  conclu- 
sion of  law,  except  as  such  eondnslon  mif^t 
be  involved  in  question  of  fact. 

4.  Trial  «=»397(5)— Omission  to  find  Imnatsrf- 
al  fact  does  not  Invalidate  Judgment. 

In  action  for  price  ol  automobile  tires, 
where  the  trial  court  found  as  a  fact  that  de- 
fendant did  not  purchase  the  tires,  the  failure 
to  make  any  finding  aa  to  the  agreed  price  for 
the  tires  or  the  partial  payment  of  tlie  datan 
does  not  invalidate  the  judgment,  slnoa  sodi 
facts,  if  fonnd,  would  not  have  affected  the 
jadgmenL 


In  bane:  - 
Appeal  CnMn 
Oonnty;  W.  N. 
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Actl<»i  by  the  lancaster  Tire  &  Bubber 
Company  against  M.  L.  McOraw.  Judgment 
for  defmdant,  and  plaintiff  agpeate.  Af- 
Armed. 

This  is  an  action  at  law  to  recover  money. 
Upon  stipulation  of  the  parties,  It  was 
tried  by  the  court  without  a  jury.  The  sob- 
stance  of.  the  complaint  Is  that  during  Au- 
gust and  September,  1918,  plaintiff  sold 
and  delivered  to  defendant  certain  auto- 
mobile tires  and  a  tube  at  the  agreed  price 
of  $357.98.  of  which  |7.50  has  been  paid, 
leaving  a  balance  of  $350.48  anpald,  for 
which  Jndgmratt  la  asked.  The  answer  con- 
sIstB  of  a  general  denial.  tTpon  the  trial 
there  "was  a  judgment  for  defendant,  from 
whidi  plaintiff  aiveals. 

Chaa.  J.  Schnabel  and  J.  B.  Ofner,  both 
of  Portland,  for  appellan't. 

Ralph  A.  Coan,  of  Portland,  for  respond- 
ent. , 

BENSON.  J.  [1]  The  assignments  of  er- 
ror challenge  the  sufficiency  of  the  findings 
of  fact  and  suggest,  also,  that  such  findings 
are  contrary  to  the  weight  of  the  evidence. 
As  to  the  latter,  It  Is  enough  to  say  that 
ttils  court  cannot  concern  itself  with  the 
weight  of  the  evidence,  for  If  there  Is  any 
substantial  evidence  to  rapport  a  finding  we 
are  boimd  Oiereby. 

[2,  3]  The  serious  contention  of  the  plain- 
tiff Is  that  the  so-called  findings  of  fact 
are  not  statemmts  of  fitct  at  all,  but  mer« 
cottclnsl<ms  of  law.  If  ttils  contention  la 
justlfled,  It  requires  no  citation  of  authority 
to  reach  the  further  condaslon  that  audi 
attempted  findings  cannot  sustain  a  judg- 
ment based  thereon.  Tbe  eaienttal  finding 
Is  as  toiSawv: 

"^at  plaintiff  dalms  la  Its  complaint  filed 
herehi  to  have  sold  eertsln  antomoblle  tires  and 
an  inner  tube  to  the  defendant  dnrbig  tiie 
months  of  August  and  September,  1918,  for  tiie 
agreed  price  of  $857.98,  snd  this  conrt  finds 
that  no  such  sale  took  place  and  that  the  au- 
tomobile tires  and  one  inner  tube  claimed  to 
have  been  sold  to  the  defendant  were  not  pur- 
chased by  the  defendant  nor  was  any  part 
thereof  pnrchaied  1^  the  defendant  herdn." 

The  teatlnMmy  offered  by  the  plaintiff  Is 
to  tbe  effect  that  plalntUTs  ealeeman  aoUc* 
Ited  tbe  defmdant  to  purchase  autmnoMle 
tires  from  plalntlfl,  iffpWntng  to  tbe  pro- 
spectlTe  pnrdiaser  Itaat,  wbUe  plaintiff  did 
not  sell  direct  to  In^vidnala;  bufc  to  oor- 
poratlona.  or  .large  bn^neaa  cwcwns,  th^ 
wonld  sell  the  tires  to  him,  and  Ull  them  to 
the  corporation  of  which  defendant  was  an 
officer,  thereby  enabling  him  to  secure  the 
liberal  discounts  which  were  granted  sndti 
larger  concerns;  that  with  that  understand- 
ing, detoidant  purchased  fpar  tlrea  for  an 
automobile  belonging  to  tbe  fbreman  of  tbe 
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Centralla  Uining  Company  <tf  vblch  de> 
fendant  was  president,  and  four  Urea  for 
an  antomobUe  belongtug  to  the  defendant 
persoaally,  all  of  wblch  weie  Ulled  to 
tbe  OentraUa  Coal  Mining  Oompany,  wlOi 
the  distinct  understanding  between  tbe  de- 
fendant and  plaintiff's  salesman  that  de- 
fendant was  the  actaal  purchaser,  and  that 
the  tdlBng  of  the  merchandise  to  the  cor- 
poration was  for  the  sole  purpose  of  en- 
abltsg  the  defendant  to  secure  the  dis- 
counts which  the  business  rules  of  tbe 
plaintUF  corporation  would  not  allow  to  an 
individual.  The  evidence  on  behalf  of  tbe 
defendant  Is  to  the  effect  that,  while  the 
automobiles  were  the  private  property  of 
the  individuals  who  used  them,  they  were 
used  constantly  In  the  service  of  the  Cen- 
tralla  Coal  Mining.  Company,  which  was  to 
pay  for  the  npkeep  thereof;  that  when 
defendant  ordered  the  merchandise  In  ques- 
tion, he  did  so  expressly  for  the  Centralia 
Goal  Mining  Company  and  not  otherwise; 
and  that  there  was  never  any  agreement  or 
understanding  such  as  was  testified  to  by 
witnesses  for  the  plalntUC.  It  will  thus  be 
observed  that  Oiere  Is  a  direct  conflict  In 
Che  testimony  as  to  who  was,  In  &ct,  the 
purchaser  of  Oie  merchandise  described  In 
ttie  comidalnt  The  plaintiff  asserts  that  It 
was  sold  to  and  purchased  by  the  defendant, 
who,  In  turn,  declares  that  It  was  purchased 
hy  and  sold  to  the  Centralia  Coal  Mining 
Company.  The  complaint  alleges  that  It 
was  sold  to  the  defendant,  which  Is  denied 
by  the  answer.  The  finding  of  fact  made 
by  the  trial  court  is  to  the  effect  that  the 
sale  was  not  made  to  the  defendant,  and 
that  the  defendant  had  not  purchased  the 
same  or  any  part  thereof.  If  this  Is  not 
a  finding  of  an  ultimate  fact  In  the  case, 
then  it  Is  eQuaUy  true  that  the  pleadings 
raise  no  issue  of  fact  pertaining  to  a  sale. 

Tested  by  the  rule  clearly  announced  and 
fully  discussed  in  Oregon  Borne  Builders  t. 
Montgomery  Inv.  Co.,  94  Or.  349,  184  Pa& 
487,  the  finding  made  by  the  court  la  one 
of  fact  and  not  a  conclualon  of  law,  except 
as  tbe  latter  may  poaslbly  be  lavtdTed  in 
the  qnestlm  of  fact 

[4]  It  la  also  urged  tbtit  Che  findings  of 
fact  are  inadequate  for  the  reason  that  no 
finding  la  made  as  to  the  ^eed  price,  or 
tbe  partial  payment  of  the  claim.  TUa  con- 
tentitm  le  also  disposed  of  by  flie  case  of 
Or^on  Home  Builders  t.  Montgomeiy  Inv. 
Co.,  supra,  wherein  this  court  says: 

"Oenerally,  a  special  verdict  most  pass  upon 
all  the  material  isBues;  and  yet  a  special  ver- 
dict will  be  adequate  if  it  states  sufficient  find- 
ings on  an  issue  which  ultimately  determines 
the  case  and  necessarily  supports  tbe  judgment 
rendered  so  that  other  Issues  in  tiie  controver- 
sy become  immaterial." 


So,  In  the  pKiesent  ease^  If  flie  defoidant 
has  purchased  no  merdiandlse  ttom  the 
plaintiff,  tSie  value  of  tbe  merchandise  and 
the  snma  paid  on  account  of  a  sale  to  some 
on^  else  are  immaterial,  and  cannot  in  any 
way  affect  the  judgment. 

Finding  no  error  In  the  record,  .the  jndc- 
ment  Is  affirmed. 


8CHIFFMAN  v.  R0BI80N  at  aL 

(Supreme  Court  of  Oregon.   7eb.  2B,  1921.) 


1.  Appeal  and  error  «s»957(l)— JadgiMat 
139— Refasal  to  set  aside  dafaatt  Is  ravoralbia 
only  for  abuse  of  dlsoretloa. 

Tbe  granting  or  refusing  of  a  motion  to  set 
aside  a  default  Is  a  matter  resting  In  the  sound 
discretion  of  tbe  trial  court,  and  should  not 
be  disturbed,  unless  that  discretion  has  been 
abused. 

2.  Jadgnent  «=>I62(4)— Refmal  of  ■otloa  to 
set  aside  default  held  not  aksto  of  dtaeraltoB 

under  the  evidence. 
Refusal  of  defendant's  motion  to  set  aside 
a  default,  where  his  affidavit  that  he  was  serv- 
ed with  summons  in  the  wrong  county  was  con- 
tradicted by  tbe  sheriff  and  others,  and  his  let- 
ter to  bis  counsel  indicated  a  disposition  to 
harass  plaintiff,  rather  than  a  bona  fide  de- 
fense, aad  harfailed  to  fnmldi  his  ooonaal  irith. 
the  filing  fees,  MUt,  not  an  ^vse  <d  discre- 
tion. 

D^artment  L 

Appeal  from  Qbrcuit  Court,  TlUamo<ft 
County ;  George  R.  Bagley,  Judge. 

Suit  by  Solon  SchlfiTman  against  the  Corn- 
stock  Manufacturing  Company  and  Thad 
Roblson.  Decree  for  plaintiff,  the  decree 
against  tbe  defendant  Boblson  being  by  de- 
fault, and,  bis  motion  to  reopra  the  case  be- 
ing orermled,  he  appeals.  Affirmed. 

The  plaintiff  began  a  suit  against  the  Oom- 
stock  Manufocturlng  Company  and  Boblson, 
asking,  amoug  oUier  tilings,  to  have  canceled 
an  assignment  of  a  contract  which  he  alleged 
had  been  made  ovtx  to  the  TtUomook  County 
Bank  and  defendant  BoblBon  as  collateral  se- 
curity for  indebtedness  owing  hy  plaintiff  to 
said  assignees,  which  indebtedness  hod  been 
fully  discharged.  Personal  service  was  made 
upon  Boblson  August  23,  1919.  He  failed  to 
appear  or  answer  and  on  S^tember  6  plain- 
tiff filed  a  motlDn  for  aitry  of  default  for 
want  of  answer.  On  October  1  plaintiff  asked 
for  and  obtained  a  dea«e  aa  prayed  for  in  the 
complaint,  and  thereafter  on  Uw  same  day 
defendant  Boblson  filed  a  motlrai  to  be  re*, 
lleved  from  the  default. 

On  October  6, 1919.  defoidant  filed  Us  afil- 
davit  attonptbig  to  excnse-  said  deCault  and 
proffered  therewith  an  answer  upon  the  mat* 
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Its.  In  tbe  affidavit  he  declared  that  he  was 
serred  with  the  summons  In  Multnomah  coun- 
ty, some  time  dniing  the  month  of  August, 
1919;  that  he  had  formerly  resided  In  Tilla- 
mook count}'  and  while  there  had  employed 
one  Bobert  McOrath  as  his  attorney;  that 
after  he  had  been  served  and  within  the  time 
allowed  for  his  appearance,  he  consulted  with 
McGrath  and  directed  the  latter  to  answer 
for  blm ;  that  about  thvee  days  after  he  was 
serred,  he  sent  the  papers  to  his  attorney  at 
flTUlamook  by  mall,  and  by  telephone  gave 
McOrath  directions  to  answer  for  him ;  and 
that  McOrath  agreed  to  do  everything  neees- 
aary  to  make  the  defense.  The  defendant 
says  that  he  believed  this  had  been  done  and 
lud  no  knowledge  to  tbe  ccmtraxy  tmtU  B^- 
tember  80,  wben  be  called  at  the  ofBce  of  O. 
M.  Hamaker  In  Portland;  tiiat  be  therenpon 
employed  Hamaker  and  Webster  HoUne8»  at 
Tillamook,  to  obtain  for  him.  reUef  from  the 
default;  that  he  then  benrd  for  tbe  firat  time 
that  McGratb  bad  not  filed  an  answw,  be- 
cause Boblson  bad  not  advanced  the  flltng 
fee;  that  HcOrafb  had  not  requested  the  fee, 
but  that  tbe  d^Emdant  wonld  have  advanced 
it  if  be  bad  been  informed  that  It  wae  re- 
qolred ;  that  UcOratb  had  been  onployed  by 
taSra  loeviously  and  bad  never  before  asked 
for  an  advance  of  fees;  further,  that  his  af&- 
davit  and  ansn'er  wero  not  made  for  the  pur- 
poee  of  delay,  hut  that  be  bad  a  good  defense 
as  shown  in  the  answer. 

The  plaintiff  filed  counter  affldavits.  In 
one  of  these,  by  McQratfa,  the  affiant  stated 
that  he  had  read  Roblson's  affidavit,  but  that 
the  latter  bad  faever  regularly  retained  him 
as  an  attorney  and  that  be  never  advanced 
any  filing  fees  In  any  case;  (bat  McQratb 
was  at  inilamook  when  the  summons  was 
served  on  Boblson  and  could  have  been  con- 
sulted by  Bobls<m  on  that  date;  that  he 
never  beard  from  Boblson  In  that  connection 
untn  September  2,  the  last  day  for  answering, 
when  that  defendant  called  blm  by  telephone ; 
that  McOrath  consulted  tbe  plaintiff's  attor- 
aey  and  was  told  Otat  an  esrienrioi  ot  time 
in%ht  be  effected  as  a  fftror  to  tbe  affiant; 
that  be  reported  ttals  to  Boblsoa,  and  request- 
ed the  latter  to  advance  tbe  filing  fee  of  f  5. 
which  Boblson  never'  sent  htm,  although  he 
thereafter  forwarded  a  copy  of  the  summons 
and  complaint  to  McGrath;  and  that  after 
he  had  definitely  informed  Boblson  that  he 
was  in  default,  the  latter  did  not  communi- 
cate with  hfm  until  September  7,  when  the 
nfilant  received  txma  biav  a  letter  dated  Si^ 
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p.) 

tember  2.  A  copy  of  the  letter  Is  attached  to 
the  affidavit  and  contains  the  following: 

"I  hereia  Indose  yon  a  copy  of  the  summons 
served  on  me,  with  a  copy  of  the  complaint  in 
the  matter  of  the  suit  filed  by  Mr.  Schiffman 
against  me.  I  want  yon  to  make  them  all  the 
trouble  you  can  in  this  matter,  and  keep  them 
out  of  the  use  of  their  funds  as  long  as  possi- 
ble." 

The  plaintiff  also  filed  an  affidavit  of  the 
wife  of  McOrath,  corroborating  the  letter's 
declaration  in  r^rd  to  calling  on  Boblson 
for  the  filing  fee,  and  an  affidavit  of  his  at- 
torn^ as  to  tiie  discussion  of  tbe  mattw  bo- 
tween  himself  and  Boblstm  before  the  suit 
was  filed,  and  showing  sorlce  on  Boblson  in 
Tillamook  county,  with  other  mattws  Ind- 
d^tal  thereto.  Afterwards  other  affidavits 
were  filed,  and  on  the  bearing  the  court  over- 
ruled tbe  motion.  Defendant  Boblson  ap- 
peals. 

J.  F.  Sbelton,  of  Portland  (G.  E.  Hamaker, 
of  Portland,  on  the  brief),  for  appellant 

H.  T.  Botts,  of  TlUamook  (Botta  &  Wta- 
slow,  of  Tillamook,  on  the  brieQ,  for  re- 
spondoit 

McBBIDB.  J.  (after  stating  the  fa(^  as 
above).  [1]  The  granting  or  refusing  a  mo- 
tion to  set  aside  a  default  la  a  matter  resting 
in  the  sound  discretion  of  the  court  and 
should  not  be  disturbed,  unless  that  discre- 
tion has  he&i  abused.  Lovejoy  v.  Willamette 
Iiocks  Oi>.,  24  Or.  569,  34  Pa&  660;  Horn  v. 
United  Securities  Co.,  47  Or.  35,  81  Pac.  1009. 

[2]  There  was  no  such  abuse  of  discretion 
here.  The  affidavit  of  defendant  was  contra- 
dicted by  the  return  of  tbe  sheriff,  as  to  the 
county  In  which  defendant  was  served,  and 
Was  contradicted  by  the  affldavits  of  Mr.  and 
Mrs.  McGrath  in  other  material  particulars. 
The  defendant's  letter  to  McGrath  indicated  a 
disposition  to  delay  and  harass  plaintiff,  rath- 
er than  an  Intention  to  make  a  bona  fide  de- 
fense. In  fact,  nearly  two  weeks  elapsed  be- 
fore a  motion  was  made  for  a  default  Tbe 
defendant  failed  to  fumlsta  the  filing  fee  re- 
onlred,  which  tbe  affidavits  of  Mr.  and  Mrs. 
McGrath,  show  he  was  Informed  must  be 
advanced  by  him.  He  was  not  diligent,  and 
must  abide  tbe  consequences.  ' 

Tbe  decree  of  tbe  circuit  court  Is  affirmed. 

BUBNBTT,  O.  and  BBN80N  end  HAB- 
BIS,  JJ.,  concur. 
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WHEELER  V.  STEADMAN. 

(Sapreme  Court  of  Oregon.   Feb.  28,  1921.) 

1.  Replevin  «»7I(2)— DafeBdaiit  mm  t«stffy 
he  liai)  mortgaged  pniperty. 

Is  replevin,  where  defendant  claimed  own- 
ership of  the  property,  he  can  testify  that  he 
had  given  mortgages  thereon,  which  Is  an  act 
of  ownership  by  hhn  creating  a  presumption  of 
ownership  onder  Or.  L.  'S  799,  snbd.  12. 

2.  Replevin  ®==>70— Defendant,  demanding  re- 
turn, mnst  prove  ownership. 

In  repleTin,  where  defendant  asserts  own- 
ership of  the  property  and  demands  its  return, 
the  burden  is  on  him  to  establish  his  affirma- 
tive assertion  of  ownership  by  preponderance 
of  the  testimony,  under  Or.  L.  }  726,  regidring 
each  party  to  prove  its  own  affirmative  allega- 
tions. 

3.  Trial  «a»25f  (3)— iBStmetlon  In  replevin,  as 
to  tern  of  oontmot  Mt  oharged  to  liive  been 
breaohed,  not  gonnutt. 

In  replevin,  where  defendant  claimed  to 
have  acquired  the  property  under  a  contract 
with  plaintiff,  one  provision  of  which  was  that 
plaintiff  should  live  with  defendant,  but  there 
was  no  allegation  by  either  party  of  breach  of 
the  contract  in  that  respect  or  of  its  waiver, 
an  instruction  that  if  plaintiff  of  his  own  accord 
left  defendant's  residence  defenduit  would  be 
no  longer  bound  to  keep  that  provision  waa  not 
germane  to  the  issues. 

4.  Replevin  —  Where  defendant  dalms 
owierthip,  verdlot  must  settis  that  Issue. 

In  replevin,  where  defendant  claimed  own* 
ershlp  of  the  property  and  demanded  its  rede- 
Uvery  to  him,  the  verdict  must  settle  the  issue 
of  ovnerahlp,  and  a  verdict  which  merely  found 
for  defendant  and  fixed  the  value  of  the  prop- 
erty is  Insufficient  to  support  a  Judgment 

5..  Pleading  <3=»406(3)— Nlare  to  ailege  prop- 
erty sought  by  replevin  It  wltbln  eonaly  walv* 
pd  by  answer  to  meriti. 

The  failure  of  the  complaint  In  replevin  to 
allege  that  the  property  was  located  within 
Ibe  county  is  waived,  where  defendant  answer- 
ed to  the  merits  without  raidng  that  question. 

Department  1. 

Appeal  from  Olrcnlt  Conrt,  Lbm  Coonty; 
G.  V.  Skipworth,  Judge. 

Beidevin  by  H  H.  Wheelo:  against  Dan- 
iel B.  Steadman.  Judgment  for  defendant, 
and  plaintiff  appeals.  Beversed. 

The  complaint  la  in  replerln.  Plaintiff 

avers: 

"That  he  now  is  and  at  all  times  hereinafter 
mentioned  has  been  the  owner  and  entitled  to 
the  possession  of  the  following  described  per- 
sonal property  and  which  is  now  in  the  posses- 
aion  at  the  defendant." 

The  property  described  Includes  aereral 
cows  and  a  calf,  lumping  tbe  value  of  the 
herd  at  $2lS,  a  sorrel  horse  of  the  value  of 
¥75.80,  and  a  lot  of  Other  personal  property 


of  rarlons  items,  at  a  gross  value  of  VTtEL 
The  complaint  concludes  with  the  averment: 

"That  the  defendant  is  withholding  the  pos- 
session of  the  said  property  from  the  plaintiff 
unlawfully  and  wrongfully,  and  has  withbeld 
tbe  same  from  the  possession  of  the  plaintiff, 
and  to  his  damage  in  tbe  sum  of  $100  fOr  ihm 
unlawful  and  wruigfnl  detention  thereof." 

The  answer  denies  all  of  the  aUegatfons 
of  the  complaint,  «»!«pt  as  stated.  Tbe  de- 
fendant answws  afflrmatlvely,  in  mbBtane^ 
that  it  waa  agreed  betweoi  tlw  XNLrttes  to 
the  action  near  tbe  end  of  the  year  1914 
or  tbe  HMfglunUng  of  1916  tint  tbe  plainl4C 
should  flien  deliver  to  the  defendant,  as  tbe 
property  cS  the  latt».  three  oom,  four 
yearlings,  one  two  year  old  beUttr,  and  a 
pony.  t4^ther  with  orataln  personal  prc^ 
erty,  cmislstlng  of  an  old  wagon,  &  plow, 
and  odda  and  ends  of  fiinnlng  utensils,  all 
of  which  ib«a  and  there  by  tbe  terms  of  the 
agreement  became  tbe  prc^ierty  (tf  tbe  de- 
fendant, in  C(malderatlaiL  of  wlilcfa  the  latter 
was  to  do  certain  kinds  of  wwk  on  land  be- 
longing to  the  plalntlfl  and  his  wife,  and  tbe 
further  couaideration  that  the  plalntlfl 
should  live  with  the  defendant  upon  or  near 
the  land;  no  deOnite  amount  of  work  hav- 
ing been  agreed  upon.  Tbe  defendant 
claims  that  he  performed  the  agreement  on 
his  part  In  all  things  to  be  done  by  him,  al- 
leges the  value  of  tbe  sto<^  taken  by  the 
plaintiff  under  the  writ  Issued  In  the  ac- 
tion to  he  f340,  and  demands  a  return 
thereof. 

The  reply  denies  the  averments  of  the 
answer,  and  says  that  the  defendant  leas- 
ed tbe  land  from  tbe  plaintiff,  togetiier  with 
tbe  stock,  upon  shares,  and  the  work  done 
on  the  land  was  for  the  purpose  of  raising 
feed  for  the  stock  and  carrying  out  the 
terms  of  the  lease. 

At  the  trial  the  jury  returned  a  verdict 
in  these  terms: 

"We,  the  Jury  in  the  above-entitled  eaus^ 
find  for  the  defendant  and  find  that  the  value 
of  the  property  taken  Is  tJie  sum  of  ^2SOX)0.'* 

Upon  this  verdict  a  Judgment  was  ren- 
dered in  favor  of  tbe  defendant  against  the 
plaintiff  for  the  sum  mentioned,  and  for 
costs  and  disbursements,  without  Twilftng 
any  reference  to  the  ownership  or  return  of 
the  property.   The  plaintiff  appeals. 

S.  P.  Ness,  of  Leaburft  tor  appeUant 
O.  H.  Faster,  of  Eugene,  tor  respondent 

BUBNBIT,  0.  J.  ifiSber  stating  the  flscti 
as  above).  [1]  The  plaintiff  asslgna  as  er- 
ror, first,  that  the  court  waa  wrong  In  per^ 
mittlng  the  defendant  to  testify  that  he 
had  given  mortgages  on  the  stock,  and  that 
some  of  it  was  subject  to  mortgace  at  the 
time  of  fta  trlaL   It  is  presumed  "that  a 
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pemn  Ig  owner  of  the  pnvatr  from 
eacordatng  aeta  of  ownersMp  over  it"  Or. 

i  799,  mM.  12.  Uort|E«8biff  pnqwrty  la 
an  act  of  ownerBblp  tbe  mortgagor,  and 
be  hlxnaelf  Is  contpetoit  to  testify  tp  those 
acts  to  which  the  presumption  mentioned 
attaches. 

[t]  The  defwdant  asserted  ownership  of 
tabe  property,  and  demanded  Its  retom.  In 
tUs  connection  the  court  refused  to  insbfGct 
tlie  jury  at  ^  request  of  the  plalntUC  that 
the  borden  of  proof  was  on  the  defo^ant 
to  establUh  ttie  contract  under  which  he 
claimed  to  own  die  pn^^erty.  Ttm  rule  Is 
codified  In  section  726,  Or.  Jx,  that  each 
party  shall  prove  his  own  afflrmatlve  al- 
legatloos.  '  It  is  Incumbent,  therefore,  upon 
tbB  defendant  to  estahllih  his  aiXLimatlve 
assertion  of  ownership  in  the  prcqperty  by 
a  preponderance  of  the  testimony,  and  the 
Instruction  should  have  been  gtnn.  Capi- 
tal liomberlng  Go.  t.  Hall,  10  Or.  202; 
Marablttl  v.  Begolan,  21  Or.  299.  28  Pac.  10; 
Schoellhamer  r.  Rometscb,  20  Or.  894,  88 
Fac.  844. 

[9]  After  the  Jury  had  retired,  the  court 
recalled  It  at  the  instance  of  the  defendant^ 
and,  referring  to  the  averment  tn  the  an- 
mrree  to  the  effect  that  part  of  the  consid- 
eration of  the  contract  there  stated  was 
that  the  plaintiff  should  live  vrlth.  the  de- 
fendant, instructed  the  Jury,  In  substance, 
that  If  the  plaintiff  of  his  own  accord  left 
the  defendant's  residence,  the  defendant 
would  not  be  further  bound  to  keep  the 
contract  with  reference  to  that  matter.  The 
plaintiff  excepted  to  this  charge.  Although 
the  plalntlfTs  Urlng  with  the  defendant  Is 
stated  as  me  of  the  terms  of  the  contract, 
there  Is  no  averment  of  a  breach  of  the 
contract  In  that  respect,  or  of  its  waiver 
by  either  party,  and  hence  the  Instruction 
In  question  was  not  germane  to  the  Issue 
and  should  not  have  been  given. 

[4]  It  is  assigned  as  error  that  the  verdict 
does  not  support  the  judgment,  and  that 
the  court  erred  In  rendering  a  money  judg- 
ment Sndi  a  Judgment  In  replevin,  aside 
from  what  may  be  allowed  as  damages,  can 
be  entered  only  as  an  alternative  when  the 
return  of  the  property  cannot  be  had.  Each 
par^  claims  to  be  the  owner  of  the  prop- 
erty and  entitled  to  Its  possession,  the  de- 
toidant  demanding  a  return  of  that  which 
had  been  taken  under  the  writ  Issued.  In 
all  cases  the  verdict  must  correspond  to 
the  issues,  and  hence  It  should  have  stated 
who  was  the  owner  and  entitled  to  the 
possession  of  the  property.  It  Is  silent  as  to 
the  principal  question  Involved,  namely,  the 
title  to  and  right  to  the  possession  of  the 
chattels.  The  verdict  being  merely  for  the 
defendant  might  correspond  to  the  general 
Issue  under  circumstance  where  the  de- 
fendant had  never  had  possession  of  the 


property  or  ;clalmed  to  own  it,  but,  on  ttw 
contrary,  disclaimed  any  right  to  the  samA, 
But  where  each  party  claims  the  yippertjr, 
the  verdict  most  settle  that  question.  In 
this  view,  the  verdict  was  not  sufficient  to 
sniMKnrt  the  Judgment 

[I]  It  Is  urged  by  the  defendant  that  the 
complaint  Is  defective  because  it  does  jpot 
state  that  the  detention  of  ttie  propntr  1b 
In  the  county  wh«re  the  action  was  com- 
menced. Where  the  defendant  as  in  the 
Instant  case,  has  answered  to  -the  merits 
without  raising  Cbls  question,  the  ctmtentlon 
here  made  is  settled  against  the  defendant 
by  Marx  v.  Grolsan,  17  Or.  303,  21  Pac.  310, 
Byers  t.  Ferguam,  41  Or.  77,  65  l^c.  1067. 
68  Pac  D,  Templeton  t.  L1<^,  69  Or.  B2t 
109  Pac.  1110,  US  Fac.  1068,  and  Ward 
T.  Hamlin,  71  Or.  248,       Pac.  621. 

Other  minor  ernns  are  dted,  but  It  is 
not  necessary  to  notloo  them,  as  fbey  proN 
ably  wtll  not  oocnr  at  a  new  trial.  The 
Judgment  had  no  suffldent  ver^  to  sus- 
tain It  and  must  be  reversed. 

McBBIDS,  BENSON,  and  HABBIS,  JJ.. 
concur. 


LOVELAND  flt  al.  V;  UALLY. 

(Supreme  Court  of  Oregon.   March  1,  1821.) 

1.  Coatraots  «es»i7l(l)— May  be  resrierwi  en* 
tlr»  ly  latostloa  of  parties. 

A  eontraet  may  be  rendered  entire  by  in- 
tention of  tin  parties,  thoa^  otherwise  it 
would  be  eonstdsred  sereratde. 

2.  Contracts  «s>l76(l)— Whether  satire  hold 

question  for  Jsry. 
Under  the  evidence  as  to  intention,  whether 
a  contract— which  on  casual  reading  appears  to 
consist  of  two  distiBct  elements,  In  no  way  ^er- 
Bune,  <1)  a  simple  order  by  defendant  for  the 
delivery  of  meKbandlBe  of  the  value  of  the 
amonnt  itf  the  ntrtes  given  by  defendant,  and 
<2>  an  agreement  for  a  three-year  campaign 
by  plaintiffs  and  defendant  for  extension  of 
defendant's  business— was  an  entire  cootract, 
preventing,  if  euch,  recovery  on  the  notes  be- 
cause of  plaintifTs  material  breach  of  the  part 
as  to  the  campaign,  a  question  for  the 
Jury. 

3.  Contracts  «:=:3280(l)— Breach  of  agreement 
as  to  cafflpaign  for  extending  business  held 
material. 

Contract  consisting  of  defendant's  order 
for  goods,  for  value  of  whicti  he  gave  notes, 
and  agreement  for  three-year  campaign  by 
plaintiffs  and  defendant  for  extension  of  de- 
fendant's business,  providing '  for  plaintiffs 
sending  their  organiser  to  defendant  "for  aoa- 
lyticsl  and  constructive  campaign  work,**  to 
remain  as  long  as  plaintiffs  should  deem  nec- 
essary, implies  that  the  organizer  should  be 
reasonably  competent  for  the  work  and  remain 
a  time  auffldent  to  accomplish  the  purpose  of 
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Ui  Tifft,  to  tbMt  she,  a  TWng,  lnezperi«need 
^1,  jnat  out  of  sdiool,  not  havbiK  be«n  the  one, 
nor  don#  the  other,  there  wai  a  material 
breach  of  the  contract,  preTentiiic  recoverr 
on  the  notes,  the  contract  being  entire;  though 
there  might  be  recover;  for  sach  el  tta  goods 
aa  were  retained  and  oaed. 

In  Banc. 

Appeal  from  Clrcolt  Oonrt,  OlatBOp  County  * 
J.  A.  Bakln,  Judge. 

Acticm  Theodore  O.  Lovdand  and  an- 
other, doing  business  as  the  Brenard  Manu- 
facturing Company,  against  E.  M.  Lally. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal. Affirmed. 

This  is  an  action  at  law,  whertin  the  com- 
plaint alleges  the  execution  and  dellTOTy,  by 
defendant  to  plain  tiffs,  of  six  prmnlssNry 
notes  oS  the  aggregate  face  raliie  ct  PilS,  no 
part  ct  wbldi  has  been  paid. 

The  answer,  after  a  gowfal  denial,  pleads 
afflrm&tiTely  Utat  the  execution  of  the  notes 
was  a  part  only,  of  a  more  extotded  owtract, 
all  of  which  wmM  in  writing,  irtildi  CMitract 
ia  reforred  to  aa  "a  trade  ectenslon  campaign 
and  ^dency  service."  It  la  further  alleged 
Uiat  tb»  defendant  (who  Is  a  woman)  is  tlie 
im^trletor  of  a  retail  grocery  business  in  the 
town  ot  Hammoid,  and  that  ^  signed  and 
deUvered  to  plsintUW  agent  a  CMrtaln  in- 
strument of  wrltli^,  the  exact  nature  of 
vrtddb  die  does  not  recall,  in  wMdi  there 
.  were  certain  Amns,  **eadb  In  ttie  amonnt  <tf 
902,"  whlcb  she  slgpied  and  whitid  she  allies 
are  the  Instrmnents  upon  which  this  action 
is  based.  It  is  farther  arerred  that  all  of 
the  printed  forms  and  written  matter  were 
all  upcm  a  sdngle  sheet  ot  paper,-  and  Quit 
*'eadi  and  every  part  and  portttm  tliereof 
was  connected  with  and  conditioned  upon 
each  and  every  oQier  part  and  portion  there- 
of." It  is  also  allied  that  the  consideration 
for  defendant's  agreement  to  pay  waa  not 
only  the  receipt  of  the  merchandise  mention- 
ed in  the  contract  but  also  the  carrying  out 
hj  plaintunB  of  their  three-year  campaign  of 
adTertlsing  and  trade  extension ;  that  plain- 
tiffs failed  to  carry  out  llidr  part  of  the 
agreemmt ;  that  the  canqMlgn,  by  reaaon  of 
lAaintlffs'  default,  was  a  failure;  and  that 
there  was  a  consequent  failure  of  oonsldwa- 
tion. 

The  reply,  aita  dffliials,  sets  out,  Terbatlm 
the  entire  contract  referred  to  In  the  answu 
and  pleads  a  full  performanceu 

There  was  a  trial  by  Jury,  wlfli  a  rradlct 
and  Judgmrat  for  defendant,  and  plaintiffs 
appeal. 

G.  C.  Palton  and  A  O.  Fultcm,  both  of 
Astoria,  for  appellants. 

Edward  B.  Gray*  of  Astoria,  for  respond- 
ent. 

BBMSON.  J.  (after  stating  the  facts  as 
abore).  There  are  but  two  assignments  of 
error,  whldi  diallapae  ttna  action  of  the  trial 


BOPOETER 

oourt  in  refualng  to  give  to  Che  Jury  Hie  fdl- 
lowing  requested  instmctiotts: 

"(1)  The  first  instmction  we  request  la  that 
the  conrt  instruct  the  jury  to  l»inc  in  a  Ter- 
diet  In  favor  of  th»  pl^tiffs  and  against  the 
defendant. 

"(2)  If  the  Jury  find  that  tba  contract  en- 
tered into  between  plsfntilhi  and  defendant  i« 
be  a  valid  and  binding  contract,  and  diat  the 
plaintifEs  have  complied  with  the  terms  there- 
of necessary  for  them  to  detach  the  notea,  Uten* 
in  that  event,  the  jury  must  find  for  tfas  plains 
tiffs  and  agalnat  the  defendant." 

Plaintiff  evid«itly  based  botb  of  these  Inr 
structions  upon  the  ttieory  that  the  written 
ccmtract  of  which  the  notes  In  ctmtroversy 
formed  a  part  ctmslsts  of  two  Indepoident 
and  separable  obUgati<«B.  The  Instxmnent 
Itself,  so  far  as  it  la  of  intunst  here,  reads 
Oius: 

*T.  O.  Hammond,  State  Oregon,  Sept.  21, 1016. 

"Brenard  Manufacturing  Company,  Iowa 
City,  Iowa-~Gentlemen :  On  your  approval  of 
this  order  deliver  to  me  at  your  earliest  con- 
venience f.  0.  b.  factory  point  or  distribntinE 
point  the  goods  and  printed  matter  described  on 
thia  and  reverse  side.  In  payment  for  wUdi 
I  herewith  hand  you  my  six  notes  aggregatfatf 
9876.00.  If  order  Is  not  annoved  and  liiipped 
by  yon  the  notes  are  to  be  eanedled  and  re- 
turned to  me. 

"The  Brenard  Manufacturing  Company  agrees 
to  send  their  organizer  to  us  for  analytical  and 
constructive  campaign  work,  Jnst  as  soon  as 
they  have  completed  the  necessary  preliminary 
work  by  correspondence.  Organizer  to  remain 
for  such  period  as  Brenard  Manufacturing  Com- 
pany may  deem  neeeasaxy  during  wUdi  ttmo 
I  am  to  furnish  free  the  conveyance  to  properiy 
conduct  the  work,  campaign  not  to  start  ontfl 
this  is  done. 

"My  last  twelve  months  sales  were  not  less 
than  116,000  and  based  upon  this  figure,  when 
at  any  time  during  the  next  three  years  my  to- 
tal gross  sales  shall  exceed  $04,000.  I  agree  to 
pay  you  "/lee       cent,  additional  an  sodi  «x- 

"Three-Tear  Trade  Extension  Campaign. 

"This  three-year  trade  extension  eampaign 
Is  to  be  ushered  in  by  a  six  months  ISxr- 
chandise  Award  Camp^gn*  during  which  time 
my  employees  are  to  receive  instruction  on 
'BusinesB  Principles  and  Effidency"  throogh 
yoar  correspondence  course.  During  this  six 
months  the  catalog  feature  is  to  be  introduced 
and  for  the  balance  of  the  campaign  period 
persistently  and  vigorously  poshed  in  accord- 
ance with  your  metoods  and  instructions. 

"It  htSag  ot  supreme  importance  to  the  t>est 
success  of  the  trade  extension  campaign,  I 
agree  to  furnish  you  irithin  ten  days  epproxt- 
mately  160  names  and  addresses  of  persons 
whom  I  believe  can  be  indaced  to  toke  an  active 
part  in  the  campaign  I  also  agree  to  fomiah 
you  a  list  of  competitor  and  catalog  bouse  cus- 
tomers. I  agree  to  heartily  and  cordially  on- 
operato  with  yon  In  making  Uie  campaign  a  suc- 
cess, take  up  the  shipments  prompUy,  prop- 
erly display  same  in  my  store,  issue  deposit 
checks  to  the  amount  ot  every  sale,  iasns  cata- 
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loss  to  tnif  family,  pwiditeiiQT  PUb  tht  cat- 
alog featnre  In  accordance  with  yoar  inatrae- 
tioDS,  pmmpdr  meet  all  obUgatioiia  entered 
Into  under  tlda  acreemrat,  encourage  my  em- 
ployeea  to  earefi^  etody  and  put  Into  prac- 
tice your  eorreap<mdesce  conrae  and  promptly 
answer  yoar  correspoDdenee  relative  to  aame; 
every  thirty  days  I  win  report  to  yon  my  groaa 
Bales  compared  with  the  correeponding  month 
of  the  year  prerioaa  and  promptly  furnish  yon 
■wltb  all  the  information  yon  may  reqneat  to 
vnable  yoa  to  push  the  teede  extenaion  caa- 
ptign. 

"Beetnae  of  the  greet  detriment  to  my  bed- 
neao  if  tide  propoeitiott  were  in  the  hands  of 
•  competitor  I  am  to  have  the  exclnsive  prir- 
nege  and  use  of  same  for  my  line  in  my  town 
tor  a  period  of  three  years,  provided  I  carry 
out  each  and  every  stdpnlation  of  this  order. 

"I  am  to  have  the  privilege  of  submitting 
any  gneation  or  business  problem  to  your  ad- 
visory board  and  their  opinion  and  adrlce  are 
to  be  fnmiBbed  withoot  additimal  coat. 

"In  ordm  to  protect  yon  in  your  apedal 
method*  ud  plana  and  hi  your  expenditnrea 
ttkia  order  cannot  be  countermanded." 

*  Thia  la  fiOUnred  an  Itemiaed  llit  of  the 
merdiaiidlae  referred  to  In  the  opening  para- 
graph of  the  ctmtract,  ctmcludlng  with  the 
worde,  "Price  •   •   •  9375.00." 

Aa  a  part  of  ttala  writing,  and  upon  Ihe 
aame  sheet  c/t  paper,  were  attached  the  ptom^ 
laaory  notea  InvolTod,  hut  perforated  bo  as  to 
be  eaally  detached.  They  were  so  detadied 
by  tho  i^aintura  befcoe  Qie  c(»nmenceinait 
of  thla  action.  This  agreement,  upon  a 
casual  reading  appears  to  conslat  of  two  dis- 
tinct elements,  In  no  way  germane  to  eadi 
otbnr:  Ct)  A  slmiAe  order  for  the  ddivery 
of  merdiandlse  of  the  Talue  of  fSTS;  and  (!^ 
a  acmiewhat  iavoivtA  agreement  for  a  three- 
year  campaign,  to  be  conducted  Jointly  by 
plalntUfa  and  deCendant,  for  the  extension 
and  enlargement  ijf  defendant's  mercantile 
bualness.  It  appears  fran  the  erldenoe  that 
the  merchandise  so  sold  to  defendant  con- 
iristed  of  Jewelry,  aUver-plated  taUeware,  a 
phonograph,  advertising  display  cards,  cou- 
pons, and  other  devlcea  for  Issue  to  cus- 
tomers, together  with  printed  booklets,  con- 
stituting a  "correqjxmdence  course  on  busi- 
ness prind^es  and  effldoicy."  The  Jewelry, 
tableware,  and  musical  instrument  were  to 
be  used  as  premiums  to  be  given  to  customers 
making  purchases  at  defradanfa  store,  and 
constituted  a  vital  element  in  the  anticipated 
success  of  the  "campaign."  It  will  be 
readily  observed,  therefore,  that  the  mer^ 
dttandise  mentioned  In  the  contract  Is  thweby 
Ineztzlcably  InTOlved  In  the  campaign.  It  is 
scarcely  conceivable  that  the  defendant 
would  have  ordered  the  stufF  exc^t  for  Its 
supposed  value  In  the  expansion  of  her  trade. 
Defendant  testified  Qiat  her  understanding 
of  the  contract  was  yiat  the  price  thereof,  as 
well  as  the  prospec^ve  percentage  of  In- 
creased sales,  was  to  be  derived  from  the 
proposed  increase  la  her  business.  The 


plaintiffs,  In  a  letter  written  to  defendant  be* 
fore  the  contract  was  signed,  have  this  to 
say: 

"Oora  is  the  only  company  In  the  world  to- 
day offering  retail  merchants  such  a  broad  and 
comprehensive  service.  We  not  only  are  un- 
der contract  to  increase  the  volume  of  bnslneia 
largely,  bat  ais  willing  to  wait  until  after  we 
have  done  so,  for  a  large  part  of  our  profits." 

[1,  2]  There  is  evidence,  therefore,  tending 
to  prove  that  it  was  the  intention  of  the 
parties  that  the  contract  was  to  be  treated 
as  entire  and  not  senMrable.  The  court, 
under  proper  instructions,  submitted  to  the 
jury  the  qoeatlon  of  the  Intent  of  the  parties 
in  this  respect  In  determining  whether  a 
contract  Is  entire  or  severable,  the  law  ap- 
pears to  be  weU  settled.  In  18  a  J.  662,  it  la 
stated  thus: 

"Primarily  the  question  whether  a  eontract  Is 
entire  or  severaUe  is  one  of  Intention,  which 
intention  la  to  he  determined  from  the  language 
which  the  parties  have  used  and  the  subject- 
matter  of  the  agreement.  A  contract  may  both 
in  its  nature  and  Its  terms  be  severable  and  yet 
rendered  entire  by  the  intention  of  the  parties.'* 

In  the  case  of  Los  Angeles  Gas  &  Electric 
Oo^  V.  Amalgamated  OU  Co..  Ui6  Gal.  776, 106 
Pac  06,  the  same  doctrine  Is  stated  thus : 

"It  is,  no  doubt,  well  settled,  as  has  been  re- 
peatedly declared  by  this  court,  that  'when  the 
price  Is  expressly  apportioned  by  the  contract, 
or  the  apportionment  may  be  implied  by  law,  to 
each  item  to  be  performed,  the  contract  will 
generally  be  held  to  be  severable.*  *  •  •  Bnt 
this  rale  is  not  nnivemL  It  Is  subject  to  the 
Umitation  that  a  eontract  wfll  he  treated  as  en- 
tire, even  when  the  obligations  of  the  one  party 
consist  of  different  acta  'to  be  separately  paid 
for,  where  the  nature  and  character  of  the 
agreement  show  that  it  was  intended  to  be  en- 
tire." 

We  coneinde,  as  to  thia  anestion,  that  cne 
Jury  was  Justifled  in  finding  Qiat  tiie  contract 
was  entire,  and  that  If  the  tdaintlflto  had  com- 
mitted a  material  breadi  Oiereof ,  prior  to  the 
oommencemoit  of  thia  action,  they  were  not 
oitltled  to  xeoover  upon  the  notes. 

[8]  It  will  be  noted  that  the  agreemmt 
provided  that  idaintiffs  should  seaid  thtit  ot- 
ganlier  to  dcitedant  "fin  analytical  and  em- 
8  tractive  campaign  work,"  and  that  aoeh  or- 
ganizer riumld  remain  tor  such  a  time  as 
plaintiffs  should  deem  necessary.  This  agree- 
ment of  course,  implies  that  Uie  organiser 
should  be  reasonably  competent  to  do  tbe 
work  assigned,  and  remain  £or  a  time  reason- 
ably sufficient  to  accomplleh  the  purpose  tar 
which  he  was  sent  Tliere  Is  evidence  in  the 
record  to  the  effect  that  the  organizer  sent 
by  plaintiffs  was  a  young  girl,  Just  out  of 
school,  without  experience,  who  remained 
five  or  six  days,  and  accomplished  nothing. 
That  as  a  result,  the  campaign  was  a  signal 
failure  and  that  defutdant's  business  was 
not  increased  to  any  extent  whatever.  Dn* 
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der these  condltl<»ia,  plalntUTs  were  not  en- 
titled to  either  of  the  lii8tnictloii&  requested. 

It  appears  from  the  evidence  that  some  ot 
the  merchandise  received  by  defendant  was 
by  her  used  as  premiums.  In  an  effort  to 
carry  out  the  campaign,  and  that  she  has 
offered  to  return  the  remainder  and  to  pay 
for  those  Items  which  have  been  used.  This 
offer  was  declined  by  plalntlfls,  ttut  toey  are 
entitled  to  compensation  for  their  goods. 

The  Judgment  Is  therefore  affirmed,  without 
prejudice  to  any  proper  proceeding  by  plain- 
tiffs to  recover  for  the  merchandise  received 
from  ttiem  by  defendant. 


CLARKE  V.  PHILOMATH  COLLEGE  et  al. 
(Supreme  Court  U  Oregon.  Feb.  23,  1^.) 

1.  Frauds,  statnte  of  «=9l43( I) —Defense  ef 
statute  cunot  be  auertml  by  a  stranger  to 
contrtet. 

The  defense  that  the  statate  requires  a  con- 
tract to  be  in  writing  can  only  be  raised  by  one 
of  the  parties,  and  not  by  a  stranger  tiiereto. 

2.  Prands,  statute  of  «::9l43(4)  —  Adminlitrs- 
tor  ew  t  a.  of  party  oan  raise  dsfoMO  of  stat- 
ute. 

In  a  suit  by  the  aAnlnlstzator  a  t  «.  of  a 
grantor  to  cancel  deeds  dalmed  to  be  voluntary, 
the  administrator  represents,  not  only  the  cred- 
itors, but  grantor,  and  can  raise  the  defense 
that  under  the  statute  grantor  was  not  legally 
bound  to  pay  a  debt,  the  payment  of  which  by 
grantee  was  claimed  to  be  a  consideration  for 
the  conveyance. 

3.  Fraadslent  conveyanoes  «»27I  (2)  —  De- 
fendants must  prove  allegation  that  Judgnant 
was  net  binding  on  them. 

In  a  suit  by  an  administrator  to  cancel 
deeds,  the  defendants  have  the  burden  of  prov- 
ing the  auction  in  their  answer  that  the 
Judgment  in  favor  of  a  creditor  of  deceased, 
for  the  payment  of  which  a  cancellation  was 
sought,  was  not  binding  on  the  grantees. 

Department  2. 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; G.  F.  Sklpworth,  Judge. 

On  petition  for  rehearing.  Fnfmer  d^iitou 
modified,  and  petition  denied. 
Fov  former  <M^idoii,  see  198  Pac  470: 

E.  E.  Bryson,  of  Eugene  (Smith  &  Bryson, 
of  Eugene,  on  the  brief),  for  appellant. 

J.  K.  Weatherford,  of  Albany,  and  Jay  Ii. 
Lewis,  of  CorvalUs  (Weatherford  &  Weather- 
ford,  of  Albany,  and  Xates  &  Lewis,  of  Cor- 
valUs, on  the  brief),  for  respondents. 

BRAN,  J.  Defendants  petition  for  a  re- 
hearing and  urge  further  consideration  of 
some  of  the  questions  involved  In  the  case. 
Among  other  things  It  Is  oi^red  that  the  court 


;  erred  In  rejecting,  as  a  part  ot  the  oon^ov.- 
tlon  for  tract  C,  the  note  of  J.  M.  and  R.  A. 
EltBon,  amounting  to  $400.  It  was  tuSd.  In 
our  former  oplnitm  that  Samuel  McLmin  waa 
not  bound  to  pay  this  note,  for  the  reasim 
that  he  did  not  sign  it,  and  tiiat  no  agre^ 
ment  on  his  part  to  pay  the  same  was  evi- 
denced in  writing. 

[1]  It  is  c<»itended  by  the  defendants  that 
there  Is  no  authority  for  glvfi«  a  third  per- 
eaa  the  right  to  question  tbe  validity  of  that 
consideration,  that  the  rl^t  to  claim  tbe 
benefit  of  the  statute  of  fraods  is  personal  to 
the  debtor,  and  that  a  creator  cannot  make 
such  claim.  We  are  referred  to  20  Oyc  808, 
A07.  The  defense  of  the  statute  of  frauds  Is 
personal,  and  canqot  be  interposed  by  lAran- 
gu«  to  Qie  agrMsaenL  It  can  only  be  relied 
upon  by  the  parties  to  the  cmtract  or  their 
represmtatlTes  or  privies.  Idke  many  otber 
defenses,  mA  as  nsnry  and>  Infancy,  It  ndght 
be  waived.  29  Am.  ft  Ei^.  Enc;  of  Law,  807. 

[2]  This  suit  is  brought  by  plalntUf,  as  ad- 
mlnifltrator  with  the  win  annexed  of  tlie  es- 
tate of  Samuel  McLain.  It  Is  not  maintained 
by  a  stranger  to  the  oral  agreement  alleged 
to  have  been  made  by  Samud  McLaln  to  ai^ 
swer  for  the  debt  ot  the  Kibnms.  As  a  gen- 
eral rule,  an  execntor  or  administrate  bas 
practical^  the  same  ranedlea  at  his  disposal, 
and  may  make  ttie  same  defenses,  as  those 
available  to  the  decedent  in  bis  Ufetlme.  11 
R.  0.  L.  p.  S  283.  The  personal  represoi- 
tatlve  of  a  decedent  may  set  up  the  defoise 
of  the  statute  of  frauds,  where  it  Is  sought 
to  charge  the  eatete  on  a  contract  wltbln 
the  statute.  2SB.aii.p.786,|8SI.  While 
the  plaintiff  represoits  Oie  creditors  of  Uie 
decedent,  he  also  represente  the  estate  at 
Samuel  McLaln,  deceased,  and  it  was  his 
duty  ^nd  privilege  to  see  that  only  valid 
claims  were  allowed  against  such  estate 

[S]  Complaint  Is  made  that  d^endante 
were  not  bound  by  tiie  former  Judgment  on 
the  note  In  the  action  of  Ingle  v.  Parker,  as 
executor  of  the  last  will  and  testament  of 
Samuel  McLaIn,  deceased.  There  were  alle- 
gations on  the  part  of  defraidante  to  tbe  ef< 
feet  that  the  note  was'  not  valid  as  against 
thenf,  but  the  allegations  were  not  sustained 
by  the  testimony  In  this  case.  We  referred 
to  the  fact  that  the  note  has  been  twice  con- 
tested. The  burden  Is  unquestionably  u[K>n 
the  defendants  to  maintain  the  allegations  of 
their  answer. 

The  plaintiff  files  a  motion  for  the  allow- 
ance of  expenses  of  administration  of  the 
estate  of  Samuel  McLaln,  deceased,  In  addi- 
tion to  the  costs  and  disbursements  of  this 
suit.  This  matter  was  overlooked.  The 
former  opinion  will  be  modified,  so  that  sub- 
ject to  the  prior  and  superior  right  and  lien 
of  the  defendant  Philomath  College  to  tract 
G,  In  the  sum  of  91,^HL93,  the  conveyances 
to  tracts  A,  B  and  O  will  be  decreed  to  be 
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Tcdd  u  agalnat  ttie  plaintiff,  as  administra- 
tor cum  testaroento  annexo  of  the  estate 
of  Samnel  McLain,  deceased,  to  the  extent 
of  the  judgment  against  said  administrator 
In  favOT  of  J.  W.  In^,  the  costs  of  this 
suit,  and  the  expenses  of  adm]ni8tratl<Hi  of 
said  estate,  as  determined  by  the  connt^ 
mart  of  Benton  county.  Or. ;  that  this  cause 
be  remanded  to  the  drcnlt  court  of  Benton 
county,  Or.,  to  decree  the  amount  of  extch, 
expoisee  ot  admlnlstratiim ;  that  nptm  the 
saUsfiactlon  In  full  of  said  Judgment,  costs, 
and  expenses  of  administration  within  six 
montfaa  from  the  entry  of  decree  on  the  man- 
date In  the  lower  court  the  title  to  tracts  A, 
B  and  G  shall  be  confirmed  In  the  defendant 
Philomath  OoH^,  and  Its  grantees,  sncces- 
tan,  and  asrigns;  and  that  in  the  event 
aatii  payments  are  not  made  wiOiln  said  time 
then  the  lands  described  as  tracts  A,  B  and 
C,  or  80  mndi  thereof  b0  may  be  necessary, 
shall  be  sold  as  upon  ezeeatlon,  subject  to 
the  superior  right  and  Uta  of  the  defendant 
Phnomath.Con^  npon  tract  0,  in  ttw  sum 
of  91,014.98,  and  the  iffoceeds  of  notti  sale 
qipUed  In  satlsftctlcm  of  said  Judgment, 
cost!  of  this  salt,  and  tlie  expeoaes  of  ad- 
ministration of  said  estate. 

T^th  this  modification  the  former  opinion 
iB  adhered  to,  and  tlie  petltlm  for  rehearing 
denied. 


JOHNS, 
concur. 


If^BIDE,  and  BENSON,  33^ 


UNITED  STATES  NAT.  BANK  OF  PORT- 
LAND V.  HOLTON  at  al. 

(Sapretna  Gonrt  of  Oregon.  Veb.  28,  IS^.) 

1.  Martgages  4a»224— CIsrIoal  error  la  assign- 
neat  dees  not  lovalldate. 

The  fact  that  a  written  asBignment  of  a 
mortgage,  correctly  referred  to  by  book  and 
page,  recited  as  the  date  of  the  mortgase  the 
date  of  the  aBsignment  aad  contained  the  word* 
Interest  to  date"  where  the  word  "note" 
■hoold  have  been  written,  does  not  invalidate 
the  assignment  as  between  the  parties. 

2.  Mortgages  «=9224— Assign  «ont  wltboat  de- 
livery of  Mortgage  and  Mto  Is  good  botwees 
parties. 

An  assignment  of  a  mortgage  recorded  un- 
der Or.  L.  H  9879;  9680,  is  good  as  between  the 
parties  thereto,  though  the  mortgage  and  nego- 
tiable note  secured  thereby  were  not  ddlvered 
to  the  asBigoee. 

8.  Estoppel  «s>73  —  AsBlgsee  who  did  not  re- 
quire delivery  of  mortgaos  asd  note  oiiist 
staad  loss^ 
An  assignee  of  a  mortgage  aecurii^  the 
payment  of  a  note,  who  did  not  regnire  the  de- 
livery of  the  note  and  mortgage  to  him  at  the 
time  of  the  aBsignment,  and  thereby  enabled  the 
mortgagee  fraudulently  to  pledge  the  note  and 


mortgage  as  security  for  a  loan  by  Testing  hko 
with  possession  of  the  property  &om  wbidi 
ownership  la  presamed,  under  Or.  L.  |  799, 
pars.  11,  12,  must  bear  the  loss  occasioned  by 
hig  negligence. 

4.  Mortgages  «S3238— Asslgamsnt  of  note  oar- 
rlos  mortgags  with  It. 

The  lawfQl  assignment  of  a  negotiable 
promissory  note,  payment  of  which  1b  secured 
by  a  mortgage,  carrieg  with  it  the  mortgage. 

5.  Mertgages  «»567(l) —Assignee  hoM  enti- 
tled to  ssrplea  In  praforanoa  to  pnrehasor 
from  mortgagor. 

The  assignee  of  a  mortgage  who  had  failed 
to  require  delivery  of  the  note  and  mortgage  to 
him,  asd  thereby  lost  his  right  aa  agahist  a  snb- 
•oquent  asaignee,  is  entitled  to  the  sorploa  of 
tbe  proceeds  of  sale  after  aatlsfactioa  of  the 
snbseqnent  assignee  as  against  tbe  purchaser 
of  the  land  from  one  who  was  not  shown  to 
have  any  title  thereto. 

6.  Mortoages  ^5«8  —  DsfetdaaU  la  feroole- 
snra,  daJmlag  surplis,  havn  bardna  of  pravlag 

latersst  In  property. 

Defendants  in  foreclosure  proceedings,  who 
daimed  a  right  to  the  surplus  after  payment  of 
the  mortgage  debt,  have  Uie  burden  of  proving 
their  ownership  of  the  interest  In  the  property 
on  whldi  th^  bass  their  dalm.  ' 

Department  2. 

Appeal  from  Circuit  Court,  Uoltnomah 
County;  W.  N.  Gatens,  Judge. 

Suit  for  foreclosure  of  a  mortgage  b|y  tlie 
United  States  NatloDal  Bank,  of  Portland 
against  Jean  C.  HoltoOr  Ada  E.  NlxAOea,  and 
othore.  In  whi(^  William  Vaeta  Intervened  as 
defendant;  claiming  a  mortgage.  From  a 
decree  for  foreclosure  and  directliv  the  pay- 
ment of  the  snrplus  after  satisfaction  of 
IdalntUCs  claim  to  defendant  Pacific  North- 
wast  Adjustment  Company,  the  intervener 
appeala  Decree  modified  to  provlde.fltir  pay^ 
maaX  of  the  auqtliu  to  InterTmer. 

This  ie  ft  suit  in  equity  commenced  by  tHe, 
United  States  National  Bank  in  the  drcolt 
court  ot  tiie  state  of  Oregon  In  and  for  Ibilt- 
nomah  coun^,  for  13ie  purpose  of  foreclodng 
a  mortgage  executed  by  Ada  El.  Nldelee  and 
H.  T.  J.  Nickles,  her  husband,  to  secure  tiielr 
negotiable  promissory  note  bearing  date  De- 
cember 30,  1909,  payable  to  tbe  order  of 
Frank  Holton,  for  the  sum  of  $2,400.  Tbe 
defendant  William  Vaeta  filed  an  answw  and 
cro8»«omplalnt,  in  which  he  alleged  that  on 
the  ITdi  day  of  Jime,  1911,  one  Frank  Hol- 
ton, for  a  valuable  consideration,  duly  In- 
dorsed and  transferred  the  promissory  note 
involved  in  this  litigation  to  blm,  and  sold, 
assigned,  transferred,  and  set  over  said 
mortgage  to  bim  (Vaetz),  by  written  assign- 
ment thereof,  which  was  executed  so  as  to 
entitle  the  same  to  be  recorded  and  which 
was  recorded  on  tbe  19tb  day  of  June,  1911, 
in  tbe  office  of  the  county  clerk  of  Multno- 
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mall  ooonty,  Or.,  In  Oie  record  of  mortgages 
of  gald  county.  Ada  E.  Nlc^lea  filed  an  an- 
swer, denying  the  allegations  of  the  sepa- 
rate answer  and  cross-complaint  of  defend- 
ant Vaetz.  The  Pacific  Northwest  Adjust- 
ment CJompany,  npon  Its  own  motion,  became 
a  party  defendant  and  filed  a  general  denial 
to  the  allegations  contained  in  Vaetz's  cross* 
complaint  The  defendants  H.  T.  J.  Nlcklea, 
Jean  O.  Holton,  and  Geo.  W.  Bates  &  Co., 
made  no  answer  to  plaintiff's  complaint,  and 
were  duly  adjndged  to  be  in  default. 

Testimony  was  taken,  ahowli^  tbe  follow- 
ing facts: 

That  Ada  B.  Nickles  and  her  husband,  B. 
T.  J.  Nlckles,  executed  their  negotlahle  prom- 
issory note  bearing  date  December  30,  1909, 
payable  to  the  order  of  Frank  Holton,  for 
tbe  sum  of  $2,400  with  Interest  at  8  per  cent, 
per  annum,  due  on  or  before  two  years  after 
date,  and  for  the  purpose  of  securing  tbe 
same  executed  and  delivered  to  Holton  a 
mortgage  on  certain  real  property.  On  the 
26th  day  of  May.  1910,  Holton,  for  value, 
duly  Indorsed  tbe  note,  and  delivered  it,  to- 
gether with  the  mortgage,  to  the  United 
States  National  Bank.  The  note  was  used  as 
collateral  security  for  the  payment  of  $1,000 
borrowed  at  that  time  by  Holton  tiom  the 
bank.  On  June  17,  1911,  Holton  was  i>ermlt- 
ted  to  take  the  mortgage  for  some  purpose 
not  disclosed  by  the  record,  and  on  July  7, 
1911,  both  the  note  and  the  mortgage  were 
retamed  to  blm.  On  September  8.  1011,  the 
note  and  mortgage  were  again  tranaferred 
and  delivered  to  the  bank  as  security  for  an- 
other loan  from  the  bank,  and  the  plaiutUT 
has,  Bince  then,  had  continuous  possession 
of  the  note  and  mortgage. 

On  the  17th  day  of  JrmB,  1911.  William 
Vaets,  defendant  and  cross-complainant,  paid 
Frank  H(dton  $2,400  aa  the  consideration  tor 
an  assignment  of  the  aforesaid  mortgage. 
Holton  made  an  allied  asslgumeait,  reading, 
In  part,  as  follows:  , 

"*  *  *  Do  grant,  bargain,  sell,  assiffn, 
transfer  and  set  over,  unto  the  said  party  of 
tbe  second  part,  a  certain  indenture  of  mort- 
gage, bearing  date  the  17th  day  of  Jane,  A.  D. 
one  thousand  nine  hundred  and  eleven  (1911), 
made  and  executed  by  Ada  B.  Nickles  and  H. 
T.  J.  Nlckles,  her  hasband,  to  tbe  said  party 
of.the  first  part,  to  secure  tbe  payment  of  the 
tnm  of  92400.00,  twenty-fonr  hundred  and 
OOAOO  dollars,  together  with  tbe  interest  to 
date  or  oUigatioa  therein  described,  and  the 
money  due  or  to  grow  dne  thereon,  with  the 
intereat;  which  said  indenture  of  mortgage  was 
recorded  in  the  office  of  tbe  county  clerk  of  the 
county  of  Multnomab,  state  of  Oregon,  in  Book 
887  of  Mortgages,  page  189,  on  the  17tb  day  of 
May,  A.  D.  1910." 

This  purported  assignment  was  duly  ex- 
ecuted and  delivered  to  Vaets,  together  with 
a  promissory  note  for  the  sum  of  $2,400 
signed  by  the  said  Ada  B.  Nlckles  and  her 
bnsband.  H.  T.  J.  Nicklea,  but  wUch  note 


was  dated  Decembo*  80,  1010,  and  bore  In* 
terest  at  tbe  rate  of  7  per  oait.  per  annum. 
Holton  paid  Interest  on  the  genuine  mort- 
gage note  that  he  transferred  to  the  bank 
from  date  of  delivery  to  and  Including  Octo- 
ber 29,  1918.  He  also  paid  Interest  on  the 
note  which  he  delivered  to  Vaetz  to  and  In- 
cluding November  13,  1914.  Taets  now 
claims  title  to  the  mortgage  note  and  mort- 
gage by  virtue  of  the  assignment  made  and 
delivered  to  him  by  Holton  on  June  17,  1911, 
which  he  caused  to  be  recorded  in  the  mort- 
gage records  of  Multnomah  county  on  Jane 
19,  1911. 

Thereafter  the  court  made  Its  findings  of 
fact  and  conclusions  of  law,  based  upon 
which  it  decreed  that  tbe  United  States  Na- 
tional Bank  is  entitled  to  a  Judgment  against 
the  defendant  Ada  B.  Nlckles  for  the  sum  of 
^,400,  with  interest  thereon  from  Septem- 
ber 30,  1913,  at  the  rate  of  8  per  cent,  per 
annum,  the  farther  sum  of  $200  attorney's 
fees  and  the  costs  and  disbursements  of  this 
suit;  and  that  plaintiff's  mortgage  describ- 
ed In  the  complaint  In  this  suit  ia  the  first 
lien  upon  the  following  described  real  pn^r- 
ty  situate  In  Multnomah  county,  Or.,  to  wit, 
lot  11  in  block  1  and  lot  6  in  block  8,  in 
Broadway  addition  to  the  dty  of  Portland, 
according  to  tbe  duly  recorded  plat  thereof 
in  the  ofBce  of  tbe  county  clerk,  of  said  Mult- 
nomah county;  that  plaintiff  is  the  owner 
^nd  holder  of  said  mortgage  and  the  note  it 
secures,  and  that  plaintiff's  said  mortgage  ia 
a  first  lien  in  plaintiff's  favor  upon  said  real 
property  and  8Ui>erior  to  any  right,  title.  In- 
terest, claims,  or  liens,  if  any,  of  tbe  defend- 
ants or  any  of  them;  that  the  defendant 
William  Taetz  has  no  lien  npon  said  real 
property;  that  plaintiff's  said  mortgage  be, 
and  the  same  is  hereby  foreclosed ;  that  said 
real  property  be  sold  as  npon  execution,  and 
that  the  proceeds  of  su(^  sale  be  applied  first 
to  the  payment  of  plaintiff's  costs  and  dis- 
bursements In  this  suit,  accruing  costs,  plain- 
tiff's attorney's  fee,  and  to  plaintiff  tbe  sum 
of  $1,720,  with  Interest  thereon  from  tbe  ITtta 
day  of  November,  1918,  at  8  per  cent,  per 
annum,  and  the  remainder,  If  any,  to  be  paid 
to  defendant  the  Pacific  Northwest  Adjnat- 
ment  Company ;  that  the  d^endants  and 
each  of  them  be,  and  they  are  hereby,  for- 
ever barred  and  foreclosed  of  all  right,  title, 
interest,  claims,  or  liens  whlcb  they  or  any 
of  them  bad  on  tbe  SOtb  day  of  December, 
1900,  the  date  of  plaintiff's  said  mortgage,  or 
have  since  had,  In  or  to  said  real  property  or 
any  part  thereof,  and  from  setting  up  or 
maintaining  any  further  claim  or  demand  in 
or  to  the  same  or  any  part  thereof,  except 
aa  redemptloners  under  the  statute,  and  that 
plaintiff  have  judgment  against  Uie  defend- 
ant William  Vaetz  for  tbe  trial  eoats  hoein, 
and  that  proper  execntlfln  and  cffder  of  sale 
Issue. 

Vaetz  appeals  from  tbe  Judgmai^  and  «s- 
slgns  error  u  follows; 
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"Brror  of  Hie  court  In  holdliic  tbat  appellant 
waa  not  the  owner  of  the  note  and  mortcase 
torolred  in  the  stdt.  •  •  • 

"Error  of  the  court  In  holding  that' the  Unit- 
ed States  National  Bank  was  the  owner  of  the 
•aid  note  and  mortgage. 

"Error  of  the  coart  In  refining  to  render 
Jodgment  in  favor  of  appellant  •  *  • 

"Error  of  the  conrt  in  reoderlnff  jodgment  in 
faTor  of  the  Uidted  States  National  Bank  for 
9Z.4O0.   •   ♦  • 

"Error  of  the  court  in  holding  that  the  United 
States  National  Bank  had  any  Intereat  la  aald 
note  or  mortgage.   •   •  • 

"Error  of  the  conrt  in  finding  or  aaeumlng 
that  the  Pacific  Northwest  Adjustment  Com- 
panj  bad  any  interest  whatsoever  in  said  note 
or  mortgage,  or  in  said  mortgaged  premises. 

*^rTOT  of  the  conrt  In  decreeing  sale. 

"Error  of  the  conrt  In  decreeing  that  oat  of 
the  proceeds  of  sale  there  be  paid  to  plaintiff 
»1.728.  *   •  • 

"Error  of  the  conrt  in  decreeing  tbat  the 
remainder  of  said  proceeds  *  *  *  or  anr 
ram  be  paid  to  the  Padflc  Northwest  Adinat- 
■nent  Company." 

J.  O.  Vearie,  of  Portland  (Veasde,  UcOoort 
A  Veude,  (tf  Portland,  on  the  brlef)i  for  ap> 
pdlant. 

Warren  E.  TbomaSp  d  POTtland  (Ohanib«> 
Iain,  Thomas,  Kmemer  ft  Hnmptarcys,  of 
Portland,  on  tbs  brief),  for  respondent  U.  S. 
Nat  Bank. 

BROWN,  J.  (after  stating  t3M  facts  as 
above).  Tbls  lawsuit  Is  a  resnlt  of  the  po- 
lldy  ttf  one  Holton  and  of  Qie  nc«;ll|ence  of 
one  William  Taeti,  tbe  defendant  and  cross- 
complainant  Taets  barg^ed  wltb  Holton 
for  tbe  sale  ^nd  transfer  (tf  the  mortgage 
mentioned  In  onr  stat«nent  of  tbe  case.  Hol- 
ton executed  an  assignment  purporting  to 
transfer  the  mortgage,  describing  tbe  same 
as  bearing  date  Jtme  17, 1911,  instead  at  De- 
conber  80,  ISOB,  tbe  date  of  tbe  mortgage. 
HoweTCT,  tbe  aaaignment  refers  to  ttw  book 
of  mortgages  and  the  page  thereof  where 
the  mortgage  was  recorded.  A  blank  form  of 
assignment  was  used,  and  In  flUlng  It  ont  tbe 
words  'Interest  to  date"  were  Inserted  where 
the  word  '^ottf'  should  have  been  written. 
Tbe  ass^nment  was  idaced  im  record  In  ac- 
cordaace  with  ttie  provUons  of  sectbms  9670 
and  8880,  Or.  Ii. 

[1]  In  llie  eail7  case  of  Mathews  t.  Eddy, 
4  Or.  22S,  It  waa  held  that  a  clerical  wror 
In  the  descrlptloa  of  a  tract  of  land  will  not 
Tittate  a  deed,  where  tbe  Intention  of  tbe 
pertlea  can  be  aacertalned  with  c^talnty 
from  the  instrument,  when  considered  in 
connectton  with  the  ritoatUm  of  tbe  parties 
and  tbe  subject  matter.  To  the  same  effect 
are  Raymond  v.  Coffey.  6  Or.  132 ;  Moreland 
v.  Brady,  8  Or.  803,  813.  34  Am.  Rep.  681. 

[2]  NotwltbBtandtaig  the  fact  that  Vaetz 
failed  to  obtain,  and  Bolton  did  not  deliver, 
the  mortgage  assigned,  or  the  negotiable 
promisBoiT  note  secured  thereby,  tbe  assign- 
ment was  good  as  between  Taets  and  Holton. 


[3]  The  promissory  note,  at  tbe  time  of  the 
assignment  of  Oie  mortgage,  was  held  by  the 
plaintiff  as  collateral  security  for  a  loan  to 
Holton.  On  July  7,  1911,  upon  the  payment 
of  bis  Indebtedness  to  tbe  bank,  Holton  re- 
ceived the  note  and  mortgage  and  retained 
the  same  for  about  two  months,  when  be 
again  assigned  and  delivered  the  same  to  tbe 
plaintiff  bank  as  security  for  a  loan.  These 
instruments  were  never  in  the  possession  of 
Vaeta.  It  Is  a  presumptlfflii  ot  law,  aatlsfac* 
tory  until  overcome: 

'TThat  things  in  possession  of  a  person  are 
owned  by  blm;  that  a  person  Is  the  owner  of 

property  from  ezerclBing  acts  of  ownership 
over  it  or  from  common  reputation  of  his  own- 
ership." Section  799,  Or.  L.,  pars.  11  and  12. 

Holton,  in  pledging  the  secnrlties,  com- 
mitted a  wrong  that  must  fall  upon  one  of 
two  [>ersons.  The  law  protects  the  one  who 
1b  guilty  of  the  least  ne^gence.  The  parties 
here  are  not  equally  faultless  and  do  not 
stand  In  equal  right  Vaeta  negligently  per- 
mitted the  mortgagee  to  retain  control  end 
p<»session  of  the  mortgage  and  negotiable 
promissory  note  secured  by  It  The  presump- 
tion of  law  arising  from  the  fact  that  tbe 
note  and  mortgage  were  in  Helton's  posses- 
sion at  the  time  the  bank  took  them  again 
on  September  18,' 1911,  was  strengthened  by 
the  farther  fact  that  be  was  the  payee  named 
In  the  note.  Vaetz's  negligence  permitted 
Holton  to  deceive  the  plaintiff. 

As  appears  from  our  statement,  Holton  de- 
llvereia  to  Vaetz  what  seems  from  the  record 
to  be  a  negotiable  promissory  note  for  the 
sum  of  $2,400,  payable  to  the  order  of  Frank 
Holton,  dated  December  30, 1910,  and  bearing 
Interest  at  the  rate  of  7  per  cent  per  an- 
nsm.  Tbls  note  Is  not  a  duplicate  of  tbe 
mortgage  note.  It  having  been  made  a  year 
later  and  drawing  a  lesser  rate  of  Interest 
than  tbe  mortgage  note.  This  was  the  note 
that  Vaetz  accepted  from  Holton,  Instead  of 
Qie  note  described  In  the  mortgage. 

From  Vaetz's  own  testimony,  though  he  la 
a  victim  he  Is  not  faultless.  In  permitting 
Holton  to  retain  that  negotiable  promissory 
note  and  tbe  mortgage  securing  it,  he  empow- 
ered him  to  obtain  money  from  the  bank, 
while  without  the  custody  of  the  note  and 
mortgage  Holton  would  not  haye  beai  ea- 
abled  to  defraud  the  plaintiff. 

"It  is  not  often  that  ttie  question  of  priority 
of  ri^rts  under  different  assignmentB  of  tbe 
same  mortgage  can  arise,  because  an  assign- 
ment Is  generally  accompanied  by  a  delivery  of 
the  note  or  bond  secured  by  the  mortgage,  and 
of  the  mortgage  Itself;  and  except  under  pe- 
culiar circumstances  a  person  acting  in  good 
faith  would  not  take  a  mere  written  transfer 
of  the  mortgage  title  without  delivery  of  these. 
Tbe  fact  that  the  assignor  did  not  have  these 
papers  to  deliver  would  be  enough  ordinarily 
to  put  the  pnrduser  on  his  guard,  even  if  it 
would  not  amount  to  notice  to  him  of  prior  as- 
irignment  At  any  rate,  the  ahsanoa  of  these 
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papers  would  be  enonsb  to  pat  in  doabt  his 
good  faith  in  taking  the  assignment,  and  would 
make  him  chargeable  with  notice  of  anj  defect 
there  may  be  in  the  assignor's  title."  Jonea  on 
Mortgagea  <6th  Ed.)  S  483. 

jnstice  Deady  Bald: 

"As  between  different  aaa^eea  of  the  wme 

mortgage, '  the  question  of  prioritr  conld  not 
well  arise,  because  an  aaaignment  withoat  the 
delivery  of  the  note  and  mortgage,  except  un- 
der peculiar  drcumstances,  could  hardly  be 
considered  as  made  or  accepted  in  good  faith." 
Oregon  &  Wash.  Trust  Inv.  Co.  t.  Shaw,  6 
Sawyer,  836^  18  Fed.  Caa.  768,  No.  10,056. 

[4]  The  debt  in  the  Instant  case,  as  we 
have  seen,  was  evidenced  by  a  cegotlable 
promissory  note.  The  mortgage  was  made 
and  executed  to  secure  the  payment  of  the 
indebtedness  of  $2,400  according  to  the  tenor 
of  the  note.  The  lawful  aesigDment  of  such 
note  carries  with  it  the  mortgage. 

As  stated  by  Jiutice  McBride  in  Kaiser  v. 
Idleman,  67  Or.  228,  106  Pu.  18S,  28  U  B. 
A.  (N.  S.)  169: 

"The  note  being  by  the  law  merchant  readily 
transferable  by  indorsement  and  delivery,  the 
courts,  to  fodUtate  the  transaction  of  business, 
have  held  tltat,  for  certain  poiposes,  the  mort- 
gage  Is  an  incideiit  ot  the  note,  and  passea  with 
it" 

In  Bamberger  t.  Geiser,  24  Or.  206,  33 
Pac.  610,  Justice  Lord  wrote  that— 

"It  is  a  famfliar  principle  that  where  a  debt 
is  secared  by  mortgage  tiie  debt  ia  the  princi- 
pal and  the  mortgage  Is  the  Incident,  and  that 
an  sftsignment  of  the  debt  Is  an  assignment  of 
the  mortgage.  Here  there  was  a  written  as- 
Bignment  of  a  negotiable  note  before  maturity, 
and  a  delivery  of  the  mortgage. 

'TThe  assignment  of  the  note  carried  tiie 
mortgage,  as  the  former  Is  the  princ^^  and 
the  latter  the  incident." 

To  similar  effect  are  Roberts  v.  Sutherlln, 
4  Or.  210;  Barrlnger  t.  Loder,  47  Or.  223, 
81  Pac.  778;  Roth  v.  Troutdale  Land  Co., 
83  Or.  507,  162  Pa&  1068. 

In  the  case  of  Beeves  v.  Hayes,  05  Ind. 
524,  626,  Chief  Justice  Elliott  said: 

"ProtniBBory  notes  are  articleB  of  commerce, 
and  pass  from  hand  to  hand  by  barter  and  sale. 
The  transfer  of  a  note  carries  the  mortgage,  for 
the  former  is  the  principal  and  the  latter  the 
Incident  This  is  in  accordance  with  the  uni- 
Tcrsal  role  that  the  grant  of  the  prindpal  thing 
carries  all  ttit  inddents.  Abtthews  t.  WaUwyn, 
4  Tesey,  118;  Jackson  v.  Blodget,  6  Cowen, 
202;  Green  v.  Hart,  1  Johns.  680;  Johnson  t. 
Hart,  8  Johns.  Caa.  322.  In  Hubbard  v.  Har- 
rison, 38  Ind.  823,  it  was  said:  'The  assign- 
ment of  a  mortgage,  independent  of  :the  debt 
which  it  is  given  to  secure,  is  an  unmeaning 
ceremony.'  It  has  always  been  the  law  of  tMs 
state  that  the  assignment  of  the  note  carriea 
the  mortgage.  Blair  t.  Bass,  4  Blackf.  639. 
In  Hough  V.  Oabome,  7  Ind.  140,  the  court  said: 
The  only  thing  easily  perceivable  as  to  the 
transfer  <rf  the  mortgage  secarity  without  the 


notes,  was  its  futility.*  Oarrett  v.  Puckett,  15 
Ind.  485;  Gower  v.  Howe.  20  Ind.  896. 

"The  assignment  of  a  note  negotiable  by  the 
law  merchant  cairies  the  mortgage  secarity, 
and  In  the  hands  of  a  bona  fide  holder  the  ae> 
cnrity  is  protected  to  the  aame  extent  as  tlie 
note  itself.  Oshbert  t.  Schwarta,  69  Xnd.  4fiO; 
Bayless  v.  Glenn,  72  Ind.  6;  Carpenter  ▼.  Lon- 
gan,  16  Wall.  271;  1  Dan.  Neg.  Inst  884; 
Clemens  Corp.  f  168." 

The  case  of  Barrlnger  t.  Loder,  supra.  Is 
in  point,  and  construes  and  applies  section 
9884,  Or.  L ;  the  same  beliMC  laws  1889,  p. 
38,  entitled,  "An  act  to  provide  for  tiie  dis- 
charge of  mortgages  upon  affidavit"  and  sec- 
tions 9879,  9880,  and  9885,  Or.  L.,  adopted 
in  1896,  p.  65,  being  "An  act  to  provide  for 
the  transfer  and  satlsfactltm  of  mortgages 
upon  real  estate  and  the  recording  thereof." 

The  &cts  in  Barringer  v.  Ixxler,  snpra,  are 
aa  follows:  One  Hayden  purchased  from 
William  Barrlnger  realty  situate  In  Clack- 
amas county,  receiving  a  deed  therefor.  He 
paid  part  of  the  purchase  price  In  money  and 
In  payment  of  the  balance  delivered  to  Bar- 
ringer a  joint  and  several  promissory  note  ex- 
ecuted by  hinrself  and  wife,  payable  to  the  or- 
der of  Barrlnger  three  years  after  date.  Tbej 
also  executed  and  delivered  to  Barringer  their 
mortgage  upon  the  premises  to  secure  the 
paym^t  of  the  note  Later  Banringw  and 
wife  separated,  and  in  the  division  at  Oib 
property  tills  note  and  mortgage  were  to 
become  the  individual  pr<^rty  of  the  wife. 
The  note  was  accordingly  Indorsed  by  Bar- 
ringer, and  both  Instruments  deliv^ed  to 
Mrs.  Barrlnger.  Hiereafter  Barrlnger  nego- 
tiated a  sale  of  the  note  an^  mortgage  to 
Loder,  claiming  that  the  note  and  mortgage 
had  been  lost  and  that  for  this  renscm  be 
was  unable  to  produce  and  deliver  theon  to 
I^er.  Acting  upcn  tills  Information,  Ixider 
went  to  the  records  and  found  the  title  of 
the  mortgage  to  be  in  Barrlnger.  An  align- 
ment was  drawn  as  provided  by  aald  sections 
9879  and  9880,  Or.  Ll,  executed  by  Barrlnger, 
who  covenanted  tiiat  be  was  the  owner  itf  the 
mortgage  thereby  asalgned.  Loder  paid  Bar- 
rlnger the  purchase  price  and  recorded  his 
assignment  Loder  also  collected  the  amount 
due  on  the  mortgage  and  satisfied  the  same 
of  record.  Justice  Wolverton  In  renderlnff 
the  opinion  of  this  conrt,  said: 

"The  cardinal  question  presented  here  is. 
Who  acquired  the  better  title  to  the  note  and 
mortgage  In  suit,  the  plaintiff  or  Loder?  *  *  • 

"The  appellantfl  base  the  right  of  Loder  to 
rely  upon  t^e  record  and  thdr  right  to  dis- 
charge by  payment  to  him  upon  sections  5362 
aod  5363  of  B.  &  C.  Comp.  [secUona  9879  and 
9880,  Or.  L.];  it%eing  insisted  that  a  mortgage 
cannot  be  otherwise  assigned  or  transferred 
than  as  by  these  sections  prescribed.  The  first 
section  provides,  in  effect  that  mortgages  may 
be  assigned  or  transferred  by  an  assignment  in 
writing,  executed  and  attaowledged  with  the 
same  formalities  as  deeds  and  mortgages,  etc, 
and  the  second  that  eveiy  asrigament  oC  a 
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nortcage  shall  be  recorded  at  fall  lenrtli,  and 
xeferesce  shall  be  made  to  the  book  and  page 
coBtainizig  andi  asaigiimeiit  npoD  th«  ma^ln  id 
tht  mortgas*  record.  The  word  teajr*  whera 
appearing  In  the  former  section,  It  la  n^edt 
should  be  constmed  as  mandatory,  and  to  mean 
'shall'  or  'must,'  thus  precluding  and  inralidat- 
ing  any  other  form  of  assignment.  These  sec- 
tions were  enacted  In  189S,  Trith  two  others, 
one  being  section  5368  of  the  Code  0885,  Or. 
Ij.],  and  the  other  the  emergency  daose,  «hi(di 
latter  shows  why  the  act  waa  adopted.  Laws 
1885,  pp.  65,  66,  U  62.  63.  6A.  It'Waa  bMaaae 
H  had  been  determined,  among  oUier  things, 
hy  the  deddona  of  tUa  ooart,.tiiat  there  vere 
no  provisions  In  the  statute  for  the  recording 
of  assignments  of  mortgages.  Section  6368  (tf 
the  Code  [section  9885,  Or.  L.]  provides  that 
no  mortgage  upon  real  estate  shall  be  satis- 
fied or  r^eaaed  so  as  to  free  the  property  from 
the  lien  of  the  mortgage  except  by  the  person 
appearing  upon  the  records  to  be  the  owner 
tbereot  and  tjiat  a  aatlsfaction  or  release  of 
•nch  mortgage  by  a  party  so  appearing  to  be 
tht  owner  or  holder  should  operate  to  free  the 
property  of  the  Hen  so  far  as  it  affects  subse- 
qnent  purdiaaera  and  indorsees  for  value,  with- 
out notice.  Prior  to  the  enactment  of  this  stat- 
ute there  existed  another,  being  section  6367, 
B.'&  C.  Gomp.  [section  9884,  Or.  L.],  adopted 
in  1889  (Laws  1889,  p.  38,  S|  1.  2,  3),  which 
provides,  in  effect,  that  whenever  a  promissory 
note  secured  by  a  mortgage  on  real  property 
shall  ba  transferred  by  indorsement,  withoot 
fomud  asalgnment,  and  waA  mortgaga  ahaO 
bava  been  duly  recorded,  the  sama,  upon  pay- 
ment of  the  note,  may  be  disdiarged  of  record 
by  the  owner  or  b<dder  of  the  note  making  and 
filing  with  the  recorder  or  county  clerk,  as  the 
case  may  be,  a  certificate,  duly  verified  by  his 
oatb,  declaring,  in  substance,  that  he  is  the 
ovrner  and  holder  of  the  note  secured  by  the 
mortgage  by  indorsemlent,  and  that  said  note 
has  been  fully  paid,  and  by  proving  tbe  fact 
to  tbe  satisfaction  of  the  recorder  or  d^rk  and 
delivering  '^the  note  to  Uiat  offlcer.  Further 
provision  la  made  for  recording  the  certificate 
and  note  and  making  a  notatlMi  thereof  upon 
the  recorded  mortgage,  which  entry,  it  Is  de- 
clared, shall  have  the  effect  of  a  deed  of  re- 
lease of  the  mortgage.  The  act  <tf  1895  makes 
no  ezpresB  repeal  of  this  statute,  and  it  most 
remain  operative,  unless  the  provisions  of  the 
former  are  repugnant  thereto;  but  we  take  it 
that  there  was  no  design  to  repeal  it,  and  this 
la  evidenced  by  the  oae  of  the  word  'may*  In 
section  53^  [9879]  and  the  emergency  clause 
to  whidi  attention  has  been  called. 

**When  theaa  statntaa  were  enacted,  an 
doraament  of.  a  note  had  been  long  recognised 
as  carrying  with  it  the  mortgage  givan  to  ae- 
cure  its  payment,  aa  the  latter  was  regarded 
but  an  inddent  to  the  debt.  Roberts  v,  Suther- 
lin,  4  Or.  219;  Baimberger  v.  Oeiser.  24  Or. 
204,  33  Fac.  009.  Tbe  act  of  1889  is  in  express 
recognition  of  this  manner  of  assignment,  and 
It  provides  an  appropriate  method  of  satisfying 
tbe  mortgage  of  record  by  tbe  assignee  or  in- 
dorsee of  the  note.  When  the  Legislature  came 
to  the  enactment  of  the  sabseqnent  statute,  it 
Tory  properly  used  the  word  'may*  with  refer- 
ence  to  an  aitsignment  by  separate  writing,  still 
reeognixing  the  right,  as  It  bad  formerly  done, 
to  assign  tgr  Indoraenient  of  the  note.  When 


it  cornea  to  the  manner  of  recording  the  asdgn- 
ment,  tte  word  'shall'  is  used.  Why  ase  tho 
word  'may'  in  one  section  and  *Bhdl'  In  tha 
Micceedlng  one?  The  rriationship  indicates  an 
intandmmt  that  there  should  be  a  distinetion 
in  their  application  in  practice,  and  this  is  re* 
enforced  by  tbe  legisladve  dedaratiou  that  the 
act  of  1896  was  adopted  because  there  existed 
no  statute  for  the  recording  of  assignments  of 
mortgages.  Assignments  in  tbe  method  desig- 
nated then  could  be  made  before  the  statnte 
as  wen  as  by  aaaignment  of  the  note,  and  the 
act  slmiAr  preacrlbaa  that  tUa  may  atOl  be  dma 
by  that  maUiod,  bat  that  end  aaalgamaits  ahall 
be  recorded  hk  tba  manner  pentad  oni.** 

No  single  Iftct  is  decisive  of  this  case. 
Thfg  ta  a  suit  in  equity.  We  have  considered 
all  tbe  facta  relating  to  the  subject-matter 
of  tbe  suit,  tbe  8ltDatl<m  of  tbe  parties,  their 
means  of  knowledge,  tbe  drctunstances  ex- 
isting, tbe  failure  to  reauire  dellTery  of  tbe 
negotiable  promissory  note  assigned,  togetbw 
wltb  tbe  nxfftgage  securing  It,  Ukevrtee,  the 
neglect  to  examine  the  registry  records,  tbe 
doctrine  of  priorities ;  and  after  dellberatloa 
uptm  all  this  we  find  that  equity  is  upon  tbe 
side  of  tbe  plataittfl  and  Oiat  tt  sboiild  pm- 
valL 

[f]  Plaintiff  alleged  tbat  on  tbe  80Hi  day 
of  December  190G,  def aidant  Ada-B.  Nicklea 
was.tbe  owner  In  fee  simple  of  tbe  real  prop* 
er^  mortgaged  to  Frank  Holton.  Defendant 
Taets  admitted  that  allegation  In  bis  an- 
swer, and  in  bis  crocB-complalnt  likewise  al- 
leged that  Ada  It  Nlcldes  was  the  owner  in 
fee  simple  of  sold  real  pcaperty.  Uptm  croaa- 
examinatlon  Mrs.  Nlckles  testified,  In  sub- 
stance, that  the  real  property  which  she 
mortgaged  to  HoIt(m  was  Helton's  property, 
but  that  record  title  was  In  her.  It  appears 
from  the  record  that  she  signed  a  number  of 
notes  for  btm  that  were  secured  by  morb> 
gages  m  other  property.  She  testified  that — 

There  was  "qnlte  a  Mt  of  property;  quite  a 
few  mortgages  signed.  I  don't  know  how  many. 


X  cotdd  not  say.  * 


The  property  waa 


hia.  Whenever  he  adced  me  to  sign  a  note  on  a 
piece  of  property  of  his  own  I  did  It  for  htm." 

From  her  testimony,  Mrs.  Nichols  appears 
to  have  been  a  dummy  for  Helton.  Kegard- 
less  of  the  nature  of  the  title  Mrs.  Klcklea 
had  to.  the  real  property  mortgaged  by  ber, 
sbe  does  not  seem  to  bave  been  divested  of 
tbat  title  at  tbe  time  of  the  trial. 

We  have  searched  tbe  record  in  vain  for 
the  purpose  of  ascertaining  what  right  or 
claim  Jean  G.  Holton  may  have  bad  to  the 
premises.  There  Is  uotblng  in  the  record, 
by  way  of  allegation  in  the  pleadings,  or 
proot  by  evidence,  to  show  that  Ada  E.  Nlck- 
les and  H.  T.  J.  Nlckles,  her  husband,  or  any 
other  person,  sold  or  conveyed  the  real  prop- 
erty covered  by  the  mortgage  to  Jean  0.  Hol- 
ton, or  that  sbe  has  any  Interest  In  tbe  sub- 
ject-mattw  of  the  litigation.  Tbe  hum  may 
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be  said  concerning  tbe  rigbt  and  title  of  the 
Pacific  Nortbweat  Adjustmwt  Cbmpany. 

[•]  The  court  found  that  Jean  O.  Holton 
duly  conveyed  said  real  prx^rty  to  the  de- 
fendant the  Padflc  Northwest  Adjustment 
Company,  and  that  the  defendant  company  Is 
now  the  ovmer  In  fee  simple  of  said  real 
property  and  is  entitled  to  any  orerplus 
of  moneys  realized  on  eale  under  execution 
in  this  suit,  after  payment  of  tbe  gam  of 
$1,726,  with  interest,  costs,  and  att<niiey's 
feea.  Ttda  flndtog  Is  neither  sfoppcMrted  by  the 
pleadings  nor  b<«ne  oat  by  the  evidence, 
nie  only  testimony  glTm  upon  the  trial 
tending  to  show  title  to  tbe  property  la  that 
of  Mrs.  Nlckles.  We  have  already  referred 
to, the  pleadings.  If  Jean  O.  Holton  or  the 
Pacific  Northwest  Adjustment  Cktmpany  bad 
a  bona  fide  interest  in  that  real  property,  it 
.was  a  matter  for  them  to  all^  and  prove 
afflnnatlTely.  BaUey  v.  Hlckey  et  aL,  190 
Pac,  572  (filed  February  8,  1921),  and  Oregon 
eases  there  collected.  Tbe  court  ened  In 
finding  tiiat  the  Nlddes  conveyed  to  Jean 
O.  Holton  tbe  lands  deaoribed  In  the  mort- 
gage, and  In  finding  that  defendant  Holton 
ocmveyed  the  lands  to  the  E^cific  Northwest 
Adjustment  Gmnpany.  The  eoort  erred  In 
finding  or  decreeing  liiat  said  Adjustment 
Company  has  any  Interest  In  said  real  prop- 
erty, or  is  entitled  to  the  overirtos  of  moneys, 
or  any  money,  realized  on  vale  under  execu- 
tion in  this  suit 

A  court  of  equi^,  like  a  jnry,  la  confined 
to  the  record  for  evidence  upon  which  to 
ground  the  finding  of  a  fact  A  legitimate 
coQCluslon  of  law  must  be  based  upon  a  fact 
legally  found.  A  decree  based  upon  tacts 
found  and  conduslons  Of  law  not  sustained 
by  the  evidence  of  record  cannot  stand. 

The  d^endant  and  cross-complainant  Wil- 
liam Taeta  is  entitled  to  a  judgmoat  decree- 
ing him  to  be  tbe  owner  of  that  certain  note 
and  mortgage  held  and  foreclosed  In  this 
Boi^'  subject  to  Hie  rigbta  of  plalntUt,  and 
that  said  note  and  mortgi^  oonstltute  a 
lien  on  said  property  In  bis  favor  tm  tbe 
difference  between  the  amount  adjudged  to 
be  due  plaintiff,  together  with  its  costs  and 
disbursements,  Including  attorney's  fees,  and 
the  amount  due  on  the  said  promissory  note 
and  mortgage;  and  he  is  further  mtltled  to 
an  order  of  this  court  adjudging  and -decree- 
ing that  said  mortgage  lien  be  foreclosed  and 
that  tbe  real  property  be  sold,  subject  to  the 
rights  aforesaid  of  plaintiff  or  its  successor 
In  Interest,  to  satisfy  tbe  amount  of  bis 
said  lien,  together  with  costs  and  disburse- 
ments, Including  bis  attorney's  fees.  Farther 
relief  cannot  be  granted  to.  defendant  and 
cross-complainant  in  this  proceeding. 

The  only  judgment  for  costs  on  appeal  in 
this  case  will  be  entered  here  In  favor  of 
defendant  and  crosa-complalnaiit  William 


Taetz  and  against  tbn  Padflc  NOTtliwest 
Adjustment  Company. 

Tbe  decree  of  the  lower  court  wiU  be  mod- 
ified so  as  to  accord  with  our  vlewB  berdn  ez' 

pressed. 

BURNETT,  a  J.,  and  JOHNS  and  BBAN, 
JJ.,  concor. 


FAY  et  al.  V.  CITY  OF  PORTLAND  et  al. 

(Supreme  Court  of  Oregon.   March  1,  1021.) 

1.  Certiorari  «=s»42(8),  60— Minicfpal  oorpera- 
tlotts  «:»5I4(I2)— Court  limited  to  reeorri 
certffled  on  review  of  reassestmest  where 
petition  and  ratarn  defeotlva;  m  tfeMsrrer 
for  defective  petltioa,  as  only  reiaedy  la 
tin  to  quash  or  order  of  oourt. 

A  writ  of  review  is  allowed  on  «  petition 
ex  parte,  the  only  answer  to  the  writ  being  the 
return,  and  no  demurrer  will  lie  for  any  de- 
:  feet  of  the  petition,  tbe  only  remedy  therefor 
being  a  motioa  to  quash  the  writ,  or  order  of 
the  court  under  Or.  L.  J  610,  for  further  retnm, 
if  the  writ  be  Incomplete,  and,  where  the  peti- 
tion to  review  the  city's  reassessment  for  street 
paving  remains  defective,  the  court  Is  limited 
to  an  examination  of  the  dty's  own  record  to 
determine  if  there  was  error. 

2.  MoRlolpal  osrpentlOBs  «a»425(3),  514(3)— 
Assatsmeat  ef  eaienaata  for  ttraet  pavlaf 
held  Improptr. 

A  right  of  way  within  or  outside  ci  a  street 
is  not  a  lot  or  parcel  of  land,  hot  only  an  ease- 
ment not  assessable  for  street  improvemort^ 
hi  view  of  Portland  Qty  Charter,  874,  888a, 
389,  894,  400,  and  ita  ^ving  been  erroneously 
assessed  warranted  the  dty  eoondl  in  deter- 
miniag  the  aasessment  invaUd  and  reassessfaif. 

3.  MuRioipal  oorperattest  ^514(12)— Reoerd 
held  not  te  shew  objeetloM  ts  reass«sa«ost 
because  of  agreenMt  for  paynoBt  by  lattall- 
neats. 

In  a  proceeding  to  determine  the  validity 
of  a  reassesament  for  street  paving,  record  held 
not  to  show  any  objection  made  on  the  groimd 
that  property  owners  had  been  granted  leave 
to  pay  the  assessment  installmeDta  with  inter- 
est under  the  Bancroft  Act,  and  that  a  contract 
between  them  and  the  dty  bad  been  establiahed, 
the  obligation  of  which  would  be  violated  bf 
reassessment 

4.  Manielpal  oorporatloas  «»SI4(I  I)— Letters 
of  protest  held  aot  valid  objeotieae  to  pavlsi 
reassesameat. 

In  a  proceeding  by  a  city  for  reaaaessment 
of  lots  for  paving  improvements,  letters  <tf  pro- 
test to  a  syndicate  which  had  sold  lots  gaar- 
anteeing  the  amonnt  of  assessment  against 
each  and  asking  that  the  ayndicate  stand  any 
increase  were  not  a  protest  to  the  oonndl, 
and  the  syndicate's  expressed  desire  that  the 
coundl  confine  the  assessment  ezdusivdy  to 
its  own  property  so  as  to  protect  itself  against 
its  ptiroliaRers  was  not  a  valid  objection  to  re- 
aBseaament 
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5.  MnMpal  oorpersUODS  «=s5l4(l2)— Record 
■poi  rMstMsmMt  for  olty  paving  held  to 
thow  objection*  were  considered. 

Upon  review  of  proceedinsi  of  the  city 
council  for  reaweaameDt  for  street  pariiig,  b 
coDtention  that  the  <dty  council  did  not  pass 
Dpon  objections  to  reaBsesunent  held  not  so*- 
t^ned  by  record,  which  icdicatei  that  the  own- 
ers bad  erery  opportunity  to  be  heard. 

6.  Municipal  oorporatfons  «=35l4(2)-^onnoII 
held  within  Its  Jnrledlotlos  In  reassesaing  for 
street  paving. 

In  a  proceedinr  to  rerlew  a  reBBBeBsment 
by  the  coimdl  for  street  paving,  held, 
that  tiw  eonndl  Ad  not  exceed  its  jurisdiction 
bk  the  mBtter  o£  zcMaeaamentt  tite  first  asnesS" 
Bent  beW  Inv aUd  for  error. 

Pqiartment  1. 

An>eal  tram  Glicnlt  Ooturt,  Moltnomah 
Comity ;  W.  M.  Oatai^  jndce. 

Writ  of  review  by  A.  R  Fay  and  otban 
agatDst  the  City  of  Portland  and  others^ 
eharglng  Irr^nil&rtty  in  a  reasseesment  to 
cover  street  paving  expense  in  an  Improve- 
ment district  The  circuit  court  canceled  the 
proceedings  for  the  reasBeesment,  and  the  de- 
fendants appeal.  JikUcment  reversed,  and 
writ  dlsmlaaed. 

Frank  S.  Grant,  Caty  Atty.,  of  Portland 
(W.  P.  La  Boche  and  L.  E.  Latonrette,  both 
«t  Portland,  on  the  brief),  for  appellants. 

Conrad  P.  Olson,  .of  Portland  (Ralph  R. 
Dnnlway  and  Wilbur,  Spencer  &  Beckett,  all 
of  Portland,  on  the  brief),  for  respondents. 

BUBNEOT,  C.  J.  [1]  A  petition  for  a  writ 
of  review  Is  presented  to  the  circuit  court  or 
Judge  thereof,  and  the  writ  is  allowed  there- 
on ex  parte.  Hie  only  answer  to  the  writ 
is  a  retom.  No  demurrer  will  lie  on  account 
of  any  defect  In  the  petition.  If  that  docu- 
meat  is  insufficient,  the  only  remedy  for  the 
defendant  in  the  writ  In  that  respect  Is  to 
move  to  quash  the  writ.  McCabe-Duprey 
Tanning  Co.  v.  Eubanks,  57  Or.  44,  102  Paa 
795,  110  Pac.  395 ;  Kinney  v.  Astoria,  58  Or. 
188,  113  Pac.  21.  There  was  no  such  motion 
In  the  Instant  case.  On  the  other  hand,  "If 
tile  return  to  the  writ  be  Incomplete,  the 
court  may  order  a  further  return  to  be  made." 
Or.  If.  S  610.  There  is  no  motion  In  the  rec- 
ord  before  us  calling  for  a  further  return. 
The  petition  for  the  writ  Is  functus  officio 
when  the  return  is  made,  and  "thereafter 
ceases  to  be  operative  for  any  purpose  exc^t 
possibly  that  reference  may  be  had  to  it  to 
ascertain  the  errors  assigned."  Curran  v. 
State,  63  Or.  154,  99  Pac.  420;  Relff  v.  Port- 
land, 71  Or.  421,  429,  141  Pac.  167,  142  Pac. 
827,  B.  A  1918D,  772.  Under  tiiese  dr- 
cnm stances  the  only  basis  we  have  for  our 
consideration  of  this  case  is  the  record  of  the 
dty  coancn  sent  np  as  a  return  to  the  writ. 
In  other  words,  the  return  has  submitted  to 
the  examlnaticHi  of  the  court  the  doings  of 


the  dty  anOiorttlaii  aa  preserved  In  flielr  own 
record,  and  It  Is  for  the  court  to  detennlne 
from  an  inspection  of  that  record  whether 
the  officers  of  the  dty  are  Justified  or  con- 
demned by  that  memorlaL  No  Issue  dehors 
the  record  presented  for  review  can  be  liti- 
gated in  this  proceeding. 

{2]  By  section  874  of  the  charbn  of  Ou 
cil7  of  Portland,  the  council,  vrheu  It  deans 
it  expedient,  Is  empowered  to  Improve  the 
streets  of  the  dty,  to'  determine  the  diaxao- 
ter,  kind,  and  extent  at  sudi  Inqurovemen^ 
"to  levy  and  collect  an  assessment  upon  'all 
lots  and  parcds  of  land  specially  benefited 
by  socb  lmprov«nents,  to  defray  Oiia  whole 
or  any  porOoa  of  the  cost  and  expoise  there- 
of, and  to  determine  what  lands  are  specially 
benefited  by  such  improvement  and  the 
amount  to  which  each  parcel  or  tract  of  land 
Is  benefited." 

Section  388a  substantially  adopts  what  Is 
popularly  known  as  "tbe  Bancroft  Act,"  as  a 
system  for  the  benefit  of  the  rate  payer  la 
allowing  his  assessment  to  be  paid  In  10 
equal  Installmenta  That  act  Is  embodied  In 
diapter  IS  cf  title  27  Or.  L.,  and,  according 
to  Colby  V.  Medford,  86  Or.  485, 167  Pac  487, 
is  paramount  in  its  opaatlon  as  a  gmeral 
state  law,  and  must  iHrerall  over  the  charter 
in  case  <KF  a  conflict  In  substance,  the  act 
provides  respecting  street  Improvements  that, 
when  the  dty  shall  bave  proceeded  to  Im- 
prove a  street  and  diall  have  assessed  tJw 
cost  diereot  to  the  property  benefited  Uiere- 
by  or  Uatde  thwefor  according  to  the  provt- 
aions  of  the  municipal  charter,  the  owner  of 
property  assessed  for  $26  or  more,  at  any 
time  within  10  days  after  the  notice  of  the 
assessment  la  first  published,  may  file  with 
the  auditor  or  otiier  official  keeping  the  rec- 
ords of  the  town  a  written  application  to  pay 
the  assessment  in  installments.  The  appli- 
cant and  property  owner  Is  required  to  waive 
In  his  petition  all  Irregularities  and  defects. 
Jurisdictional  or  otherwise,  In  the  proceed- 
ings for  the  Improvement  for  which  the  as- 
sessment Is  levied,  and  In  the  apportionment 
of  the  cost,  and  must  agree  to  pay  the  as- 
sessment in  10  equal  installments  with  Inter- 
est at  the  same  rate  expressed  in  the  bond 
Issued  to  pay  for  such  improvement  A  de- 
scription of  the  property  assessed  must  be 
furnished.  No  application  shall  be  entertain- 
ed If  the  amount  of  the  assessment  together 
with  any  prevloos  assessment  for  Improve- 
ment of  the  same  property  and  remaining  un- 
paid shall  equal  or  exceed  the  valuation  of 
the  property  as  shown  by  the  last  tox  roll  of 
the  county  in  which  it  is  situated.  This  In- 
hibition may  be  avoided  by  a  cash  payment 
of  the  excess  of  unpaid  assessments  over  the 
tax  roll  valuation.  All  applications  ere  to  be 
kept  and  entered  In  a  book  from  which,  after 
the  time  for  filing  sncih  petitions  has  expired, 
a  Hen  docket  shall  be  made  up,  covering  un- 
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paid  assesaments  described  In  the  petitions. 

ITnder  section  884  of  tbe  diarter,  after  the 
emnpletion  of  any  Improvement,  or  wlien  It 
has  reached  a  stage  so  that  the  whole  cost 
CEun  be  determined,  the  cHy  engfnew  shall  file 
witli  the  auditor  a  report  of  the  cost  of  the 
betterment.  The  latter  officer  "shall  appor^ 
tton  the  cost  thereof  (es»pt  tbe  share  to  be 
paid  in  case  of  a  street  Improrement  by  rail- 
road or  street  railway  companies,  by  reason 
of  their  use  of  the  streets)  upon  the  lots, 
parts  of  lots,  and  parcds  of  land  benefited 
thereby  and  within  the  assessment  district" 
Vb£  cost  within  the  terms  of  this  section  la 
the  contract  inlc^  plus  cost  of  rlg^t  of  ^niy, 
expense  of  condenmatlMi,  and  a  sum  not  to 
exceed  6  per  cent  of  ttie  ccmtract  price,  tar 
advertising,  englneuring,  and  superintend- 
ence. After  the  apportionment,  the  auditor 
gives  notice  of  Ok  same  In  the  manner  pro> 
Tided,  declaring  ttiat  the  assessment  has  been 
apportioned,  is  <m  file  In  his  office  enblect  to 
examlnatUui,  and  also  that  any  objection  to 
such  apportionment  shall  be  made  in  writing 
and  filed  with  the  auditor  within  10  days 
from  the  first  (last)  publication,  and  that  the 
objection  will  be  heard  and  determined  by 
the  council  before  the  passing  of  any  ordi- 
nance assessing  the  cost  of  the  Improvement 

Section  880  ivovides  that,  if  It  be  foond 
upon  the  completion  of  the  improvement  that 
the  sum  assessed  therefor  Is  insufficient  to 
pay  die  cost  thereof  and  the  amount  chained 
to  any  lot  or  part  thereof  or  tract  of  land  la 
less  than  flie  b«ieflts  accruing  thereto,  the 
council  must  ascertain  the  deficit,  and  by  ot- 
dlnanoe  reassess  the  loud  so  benefited  In  ex- 
cess of  the  original  assessment.  The  assess- 
ment for  the  deficit  is  entered  in  a  separate 
colnmn  in  the  docket  of  city  liens,  with  the 
date  thereof,  and  becomes  ttaereafter  a  lien 
npon  the  lot,  the  Same  as  the  sum  originally 
assessed. 

It  is  set  down  in  section  400,  known  as  "the 
reasseaament  section,"  that  whra  any  assess- 
ment has  been  set  aside,  annulled,  declared, 
or  rendered  void  or  its  enforcement  refused 
by  any  court  of  this  state  or  any  federal 
court  having  Jurisdiction,  or  when  the  coun- 
cil shall  be  In  doubt  as  to  the  validity  of  the 
assessment  or  any  part  thereof,  that  body 
may  by  ordinance  make  a  new  assessment  or 
a  reassessment  upon  the  lots,  blocks,  or  par- 
cels of  land  which  have  been  benefited  by  the 
Improvement,  to  the  ext^t  of  their  respec- 
tive and  proportionate  shares  of  the  full 
value  thereof;  but  the  asBesament  shall  not 
exceed  the  amount  of  such  original  assess- 
ment, and  the  council  may  adopt  a  different 
plan  of  apportionment  of  such  cost,  when  in 
its  Judgment  necessary  to  secure  an  equitable 
ass^sment.   It  is  said  in  that  section: 

'The  proceedinga  required  by  this  charter  to 
be  had  prior  to  the  making  of  the  original  aa- 
Beaament  aball  not  be  required  to  be  taken  or 
had  within  the  inteat  of  this  section.  Such  re- 
OBsesament  shall  be  made  and  staall  beocnat  a 
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diarge  upoD  the  proper^  upon  iriridi  tiie  bsim 
is  laid,  notwithstanding  tiie  omission,  failure 
or  neglect  of  any  officer,  body  or  person  to 
comply  with  the  provisions  of  this  diarter  con- 
nected with  or  relating  to  such  improvement 
and  assessment  and  notwitbstandtng  the  pro- 
ceedings of  tbe  council,  executive  board,  board 
of  public  woriui  or  any  officer,  contractor  or 
other  person  connected  with  sneh  work  may 
have  been  irregular  or  defective,  whether  aach 
irregularity  be  JurisActional  or  otherwise." 

Provision  la  made  for  giving  notice  of  tbe 
reassessment  and  fixing  a  time  wtaoi  tbe 
council  will  hear  and  consider  objections 
thereto  by  the  parties  aggrlevsd.  Wltbln  10 
days  after  the  last  publication  of'  the  notice, 
the  owner  of  any  propari7>  or  anybody  hav- 
ing an  interest  ther^  may  file  tala  objection 
in  writing  to  such  araessment  with  the  audi- 
tor. The  hearing  a^x^ted  may  be  adjontn- 
ed  from  time  to  time  by  Hie  ooimcU,  and  that 
body  has  power  to  reviae  and  correct  or  to 
set  aside  and  order  the  remaking  of  such  as- 
seasment,  and  shall  pass  an  ordinance  ap- 
proving and  confirming  such  reasseasraent  as 
corrected  and  remade  by  It,  and  such  ded- 
rion  shall  be  a  final  detennlnatlm  of  tlie  ng' 
nlority.  validity,  and  correctness  of  the  xeaa- 
aessment,  except  as  otherwise  provided  In  the 
charter.  The  reassessment  la  to  be  entered 
In  tbe  docket  of  dty  Uens  and  enforced  and 
collected  In  the  same  mannm-  that  other  aa- 
sesaments  are  enforced^  All  snms  paid  oo 
the  former  assessment  shall  be  credited  to 
the  pn^ieriy  on  account  of  whidb  tbe  same 
were  paid,  as  of  the  date  of  sndi  payment 

In  argument  no  question  was  made  by  the 
plaintiff  respecting  the  regularity  of  the  first 
assessment  The  contest  la  waged  solely 
about  the  reassessment  In  the  record  as 
presented  the  defendants  we  find  that  the 
total  cost  of  the  improvement  was  990,221. 
Of  this  the  original  assessment  apportioned 
$13,57^  to  property  described  as  ''right  of 
way,"  of  which  the  owner  was  said  to  be 
"Heights  iSrost  Oomiwny."  As  already  not- 
ed, the  cost  at  the  improvement  of  a  street 
must  be  apportioned  and  assessed  "upon  tbe 
lots,  parts  of  lots,  and  parcels  of  land  boie- 
fited  thereby."  In  making  this  apportitm- 
ment  an  exception  Is  made  under  section  391 
of  the  share  to  be  paid  In  case  of  street  im- 
provement by  railroad  or  street  railway  com- 
panies by  reason  of  their  use  of  the  streets. 
By  section  95  of  the  charter  It  is  required 
that  all  franchises  for  use  of  the  streets  of 
Portland  shall  provide  for  fair  compensation 
to  the  city;  and  section  100  requires  street 
railways  to  pave  between  and  for  one  foot 
outside  of  the  rails  of  their  tracks  laid  In  the 
streets.  It  is  not  disclosed  by  the  record  be- 
fore us  whether  or  not  any  franchise  was 
ever  granted  to  and  accepted  or  complied 
with  by  any  street  railway :  and  whether  the 
Heights  Trust  Company  was  such  a  concern 
or  not  docs  not  appear  from  the  data  at 
hand.   Thoe  is,  thwefors,  notblng  coming 
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wlttiln  the  exception  from  Uie  cost  of  "the 
share  to  be  paid  •  •  •  by  street  railway 
companies  for  the  use  of  the  streets."  With 
this  exception  laid  out  of  the  case,  as  it  most 
be,  for  there  Is  nothing  In  the  record  upcm 
which  It  can  be  based,  the  only  obJectlOTS  to 
aasessm^its  under  tlie  charter  are  to  be  made 
by  the  owners  of  "lots,  parts  of  lots,  and  par- 
cels of  land  benefited  thereby."  A  "rU;ht  of 
way,"  wherever  the  same  may  be  ctftuated, 
within  or  outside  of  a  street,  is  not  a  lot  or 
parcel  of  land.  It  is  nothing  more  than  an 
easement  The  design  of  the  charter  was  to 
levy  the  assessment  upon. the  realty  Itself, 
and  not  npon  a  subordinate  easement.  Con- 
sequently, in  assessing  a  tight  of  way  an  er- 
ror was  Gommlcted,  whereby  the  property 
bmeflted  by  the  Improvement  would  escape 
Its  just  proportion  of  the  expense.  The  conn- 
dl  was  therefore  Jnstifled  In  acting  upon  Its 
doubt  as  to  the  validity  of  the  assessment 
and  reassessing,  unless  there  be  some  valid  ob- 
jection to  it,  apparent  on  inspection  of  the 
return. 

[3]  The  contention  was  made  in  argmneut 
that,  if  the  dty  coundl  bad  been  petitioned 
by  property  ownsra  to  grant  leave  to  pay  the 
assessment  In  ten  installments  with  interest, 
a  contract  between  them  and  the  city  was  es- 
tablished, the  obligation  of  which  would  be 
violated  by  a  reassessment  which  in  Its  ap- 
portionment of  the  costs  thereof  would  In- 
crease the  burded  imposed  upon  the  property. 
It  becomes  necessary,  therefore,  to  examine 
the  record  for  the  purpose  of  ascertaining 
whether  or  not  Oils  objection  appears  there- 
in to  have  l>een  made  by  or  on  behalf  of  any 
property  owner.  It  Is  not  questioned  that 
the  preliminary  apportionment  of  the  reas- 
sessment was  made  by  the  auditor  and  that 
proper  notice  thereof  was  given.  It  seems  to 
have  been  snffidoit  to  call  forth  oertalu  writ- 
ings which  appear  in  the  return.  One  is  a 
letter  ^ted  "Portland,  Oregon,  February  21, 
1916,"  addressed  to  the  auditor  of  the  city, 
leading  thns: 

*^me  days  ago  we  received  from  you  a 
notice  of  preliminary  reassessment  for  the  im- 
provement of  Kngston  avenne  et  al.  streets, 
■Qch  notice  states  that  any  objection  must  be 
flled  with  your  office  witliin  tea  days  from  the 
ISth  day  of  February. 

"We  b^  to  advise  you  that  on  behalf  of  the 
owners  of  several  hundred  lots  in  Arlington 
Heights  tbat  at  this  time  we  object  to  the 
reassesBsment  'being  made  to  tiiis  street  as  a 
whole,  Inasmuch  as  this  property  was  sold  with 
the  nnderatandtDg  end  agreement  that  the  as- 
■essmenta  againat  the  several  lots  would  not 
exceed  a  specitic  amount.  There  was  published 
on  June  1,  1914,  a  price  list  which  set  out  the 
release  amount  in  one  column  and  the  bonded 
indebtedness  In  another,  'rnat  was  the  reason 
it  was  Impossible  for  the  Mallnda  Heights 
Realty  Syndicate  to  take  any  action  on  account 
of  a  letter  written  on  Aogost  25th  by  the  city 
attorney,  W.  P.  La  Boehe,  regarding  a  petition 
and  waiver  which  was  filed  with  the  city  audi- 
tor on  May  27, 1914,  and  on  benalf  of  the  own- 
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era  I  am  protesting  against  this  reassessment 
and  contend  that  the  assignment  sbotdd  only  be 
made  on  lots  betonging  to  the  syndteata  and  not 
on  lots  that  WMre  sold  or  oratracted  on  the 

representation  of  the  price  list  iA  June  1,  lftL4, 
indosed  herewith. 

"I  beg  to  sabmit  yoa  a  memorandum  of  un- 
sold lots  on  which  the  syndicate  would  like  this 
assesnnent  placed  in  order  not  to  disturb  the 
several  purchases  which  were  made,  as  we  have 
said  before,  baaed  on  the  representation  that 
the  bonded  indebtedness  agidnst  the  several 
pieces  were  as  set  out  on  tue  sheet  inclosed 
herewith,  and  became  a  part  of  our  contract 
with  the  purchaser.  [Then  follows  a  list  (tf 
many  lots.] 

"The  syndicate  has,  yon  will  see,  plenty  of 
property  left  to  take  care  of  toil  additional 
assessment  without  embarrassment  either  to 
the  syndicate  or  without  in  any  way  Jeopardiz- 
ing dbe  interests  of  the  dty,  bnt  to  make  it  a 
blanket  proposition  covering  the  whole  tract, 
which  you  win  note  has  been  largely  sold,  wotdd 
not  only  be  embarrassing  to  us  hut  might  lead 
to  litigation  which  would  be  expensive  and  the 
ultimate  results  might  be  in  donbt. 

"Attached  hereto  is  a  formal  protest  cover- 
ing the  lots  already  ueeded.  Yoora  truly, 
Malinda  Heights  Realty  Syndicate,  0.  H, 
Jackson,  President  Manager." 

Attatdied  thereto  Is  a  printed  price  list  dat- 
ed June  1, 1914,  stated  therehi  to  be  "subject 
to  change  without  nottoe."  It  Is  beaded  "Ar- 
lington HelgbtB."  The  first  item  wUl  be  mf- 
flci«it  ftg  tadlmtlTa  of  tba  whole,  zes^ac 
tbnai 

Priot.  Releaaa  Amt.  Bonded. 

Block  1,  Lot  i  „,.i,ifajui     tu.66  in-oa 

Attached  to  the  letter  of  the  syndicate  as 
quoted  are  47  other  letters,  all  addressed  to 
"Mr.  C.  H.  Jackson,  Manager  Malinda 
Heights  Realty  Syndicate,  609  Lumbermen's 
Building,  Portland,  Oregon,"  all  exactly  alike 
except  as  to  the  description  of  the  property 
Involved.  Some  of  these  are  signed  by  some 
of  the  plaintiffs,  and  others  by  strangers  to 
the  record.  In  each  case  the  writer  recites 
that  he  is  the  owner  of  certain  descrlt)ed 
prc^rty  In  Arlington  Heights,  Multnomah 
county,  Or.,  and  the  letter  then  goes  on  to 
state  as  follows: 

"There  is  now  being  published  in  the  Daily 
Official  Abstract,  a  newspaper  in  Portland,  Ore- 
gon, what  is  entitled  'Notice  of  Preliminary 
Re-Assessment  for  the  improvement  of  Kings- 
ton Avenue,  et  al.  Streets.'  The  first  poblica- 
tion  was  made  on  February  4,  1916,  and  the 
last  vOl  be  published  on  February  16,  1016k 
Tlds  pni^cation  Is  signed  A.  "L.  Barbnr,  audi- 
tor of  the  city  of  Portland. 

"As  I  understand  it,  this  plan  would  create  a 
lien  upon  the  property  I  have  above  -mentioned. 
I  do  not  believe  that  this  is  fair  to  me.  At  the 
time  I  purchased  this  property  there  was  fur- 
nished me  by  Malinda  Heights  Realty  Syndicate 
a  memorandum  of  the  amount  of  public  charges 
agahist  this  property,  and  tills  was  later  con- 
firmed by  a  certificate  of  title  furnished  1^  the 
Title  &  Trust  Company,  and  the  lien  they  are 
now  about  to  create  was  unbeknown  to  me.  I 
believe  that  the  lien  referred  to  should  be  plao* 
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ed  agMlnst  th«  lots  now  owned  by  the  Bfallnda 
Heights  Real^  STudicate,  aod  yoa  are  hereby 
authorized  to  represent  me  at  any  meeting  of 
any  kind  to  bring  abont  the  amngemflnt  I  ban 
BDnested. 

"I  farther  understand  that  this  la  an  old  mat* 
ter  and  I  believe  I  should  have  been  advised  of 
it  Tou  are  president  and  manager  of  Malinda 
HeUihts  Realty  Syndicate  and  I  think  I  have  a 
right  to  ask  yoa  to  bring  about  the  proposition 
I  have  hereinabove  set  out. 

"Kindly  keep  me  advised  as  to  wliat  yoa  are 
doing,  and  oblige. 

"[Signature.]" 

We  find  In  ttxe  record  anotber  letter,  datedr 
Tortlsnd,  Oregon,  r^mary  21,  1018,"  ad- 
dressed to  tbe  mayor  and  conncU  of  PorOand, 
■Igned  Btta  Osbom  Bailey,  Inclosing  no- 
tice ot  reassessment  for  the  tmprovemoit  oi 
Kingston  avenue  and  other  streets,  to  which 
she  objects,  without  giving  further  reason 
Hajk  that  die  bad  purchased  the  lot  In 
tember,  1914,  and  had  paid  In  full  for  the 
same,  all  sewer  and  other  lndti>tedneas  <m  the 
aame^  and  for  the  Improvements  to  date,  and 
that  she  considers  the  reassessment  an  in- 
Justice.  Ifrs.  DeUa  Hodler  addressed  a  let- 
ter to  the  city  auditor,  saylnj^  in  substance, 
that  *itt  cannection  with  the  proposed  reaa- 
■eesmont"  she  wished  to  object  thereto,  and 
desired  an  opportunity  to  be  beard  on  t3a»  let 
of  Bfarch,  1816.  The  Bailey  and  Hodler  let- 
ters may  be  laid  out  of  the  case,  because  the 
writers  are  not  parties  to  this  proceeding  on 
review.  Uweoyer,  neither  of  them  gives  any 
reason  for  objecting,  and  on  that  account  Is 
Insuffldent. 

[4]  The  mdy  otiier  objection  addressed  to 
any  of  the  city  anthorlties  Is  the  letter  of 
Malinda  H^hts  Real^  Syndicate  Iqr  O.  H. 
Jackson,  already  quoted.  If  this  communi- 
cation be  taken  as  an  objection,  It  Is  not  spe- 
cific atough  to  challoige  the  Jurisdiction  of 
the  ooundl  to  levy  a  reassessment.  It  does 
not  state  that  the  bonded  indebtedness,  so 
called,  arose  from  the  appllcatkm  of  any 
property  owner  for  permission  to  pay  in  in- 
stallments, according  to  the  procedure  em- 
bodied In  what  Is  called  the  Bancroft  Act 
For  aught  that  iQ>peaE8,  the  bonded  Indebt- 
edness may  have  been  that  at  the  syndicate 
itself.  Color  Is  lent  to  this  hypothesis  by 
what  appears  in  some  of  the  correspondence 
with  that  concern,  shown  in  the  return, 
where  allusion  Is  made  to  a  prospective  ef- 
fort on  Its  part  to  float  bonds  with  which  to 
raise  money  to  discharge  the  Item  of  f  13,570 
already  xaentloned,  apportioned  to  the  rig^t 
of  way  of  the  Heights  Trust  Company,  for 
which  last-named  company  It  seems  the 
syndicate  was  responsible.  Moreover,  the  let- 
ter does  not  contain  a  statement  that  there 
was  any  actual  bonded  indebtedness  by  which 
the  syndicate  was  affected,  but  merely  that 
In  making  sales  of  the  lots  the  syndicate  bad 
represented  that  there  was  bonded  indebted- 
ness.  The  right  to  make  a  reassessment  Is 


not  challenged,  but  Uie  effort  of  the  letter 
seems  to  be  to  prevail  upon  the  city  to  con- 
fine the  assessment  exclusively  to  the  prop- 
erty  of  the  ^dlcate  and  so  to  protect  it 
against  its  purchasers  on  the  representatlms 
It  had  made  in  Its  advertising  matter.  The 
fact  that  the  syndicate  was  willing  to  have 
the  whole  reassessment  Imposed  on  its  own 
property  or  that,  as  between  It  and  the  buy- 
ers of  its  lots,  it  ought  to  pay  It,  Is  no  ground 
for  objectlcm  on  their  b^lf  against  reassess- 
ment, eepedaily  as  they  did  not  direct  their 
opposition  to  the  dty  authorities.  Their  pro- 
test to  the  syndicate  is  not  an  objecti<Hi  to 
the  council.  They  did  not  (duUlenge  the  lia- 
bility of  their  lots  to  reassessment,  bat  only 
demanded  of  the  syndicate  that  it  should 
take  care  of  It  Substantially,  the  situation 
Is  that  the  syndicate  complained  to  the  offi- 
cials that  it  had  got  Itselt  into  trouble  with 
its  purchasers  on  account  of  advertising  rep- 
resentations it  had  made  to  them,  and  wan^ 
ed  the  dty  to  extricate  it  from  the  conse- 
quent embarrassmoit. 

Further,  a  strict  search  throughout  Oie 
turn  falls  to  disclose  that  there  was  at  any 
time  any  application  on  behalf  of  any  of  the 
parties  to  this  proceeding  in  review  for  per- 
mission to  pay  by  InatallmaitB  the  <nrlglnal 
assessment  levied  on  the  property.  In  btlsl^ 
In  the  return  there  Is  no  trace  of  any  <q>era- 
tlon  undw  the  Bancroft  Act  in  the  absence 
of  which  there  did  not  arise  Suy  contract  the 
obligation  of  which  would  be  Inqialred  by  ft 
reassessment  Neither  the  letter  of  the  syn* 
dleate  Its^  addzeaeed  to  the  dty  audltivnOT 
the  stereotyped  protests  addressed  to  the 
syndicate  1^  the  plaintiff  Fay  and  otbera 
state  any  facts  whatever  amounting  to  a  ipe- 
dfle  remonstrance  against  the  rcaiDOPsment. 
As  a  matter  of  law,  therefore,  they  are  in- 
suffldent to  cottstltiito  a  TaUd  objeetlan  to 
the  proposed  aetioa  ot  the  council.  Tba 
question  argued  at  the  hearing  aboot  ba- 
palrlng  the  obligation  of  a  contract  supposed 
to  arise  from  pperatiwu  tmder  the  Banentft 
Act  la  not  presented  by  the  record  before  %ul 

[6]  It  Is  contoided  also  that  the  city  coun- 
cil never  paaeed  iqMm  these  obJectioDa,  and 
made  no  decision  about  them.  This  contra- 
tion  is  not  supported  by  the  record.  We  find 
in  the  minutes  of  the  regular  meeting  of  the 
council  held  on  March  1,  1916,  the  date  men- 
tioned In  the  notices  for  the  bearing  of  objec- 
tions, the  statement  that  the  remonstrances 
of  Etta  O.  BaUey.  Mrs.  Delia  Hodler,  and 
Malinda  Heights  Bealty  Syndicate  were  pre- 
sented and  read,  and  by  unanimous  consent 
Mr.  C.  H.  Jackson,  representing  the  Malinda 
Heights  Realty  Syndicate,  was  extended  the 
privilege  of  the  floor,  and  the  time  for  con- 
sidering the  matter  was  by  unanimous  con- 
sent extended  to  March  10, 1916.  On  the  la^ 
ter  date  the  matter  of  considering  the  prelim- 
inary reassessment  came  np.  The  same  was 
read,  and  by  unanimous  consent  the  time  waa 
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agaiu  extended  until  March  15.  The  same 
action  waa  taken  concerning  an  ordinance 
making  the  reassessment.  On  March  15  the 
ordinance  making  the  reassessment  and  the 
objections  thereto  were  taken  up  for  consid- 
eration, and  the  city  attorney's  report  was 
read.  By  unanimous  consent  "said  papers" 
were  referred  to  the  commissioner  of  finance, 
and  the  time  for  determining  said  matter  was 
continued  to  March  29,  1916.  The  same  was 
thereafter  continued  to  April  5.  The  com- 
xalssloner  of  finance  reported  upon  the  ordi- 
nance, and  after  some'  rMtal  recommended 
that  the  petition  asking  that  the  assessment 
be  placed  on  certain  lots  only  be  denied,  and 
farther  recommended  that  all  remonstrances 
be  orer^led,  and  tbat  the  ordinance  be 
passed. 

We  find  the  following  In  tiie  minutes  ot 
April  5,  1916.  after  the  entry  of  this  report: 

"By  unanimouB  consent  tlie  council  consid- 
ered the  remoDstranceB,  remoDStrators  baring 
been  called  for  (under  order  of  baeinese  'Mat- 
tern  Continued*),  and  no  one  appearing,  the 
oonicil  fonnd  that  tht  apporttonmant  of  the 
reMMsament  la  aqnitiriile  and  Joat,  and  the 
facta  rtated  in  the  remonatrances,  so  far  as  tbe 
Mune  apply  thereto,  are  not  true. 

"By  Qcanimoua  consent  the  report  of  the 
commissioner  was  adopted,  eaid  petition  denied, 
all  remonstrances  orerruled,  and  said  ordinance 
recommended  for  passage.'* 

Tbe  ordlnaiiice  waa  iwased.  This  clearly 
Indicates  that  tbe  omien  of  property  liad 
tbelr  6pportnnltr  to  be  beard.  They  6ii  not 
present  objectionB  which  were  sufficient  as 
a  matter  of  law  to  challenge  tbe  jurlsdlctiw 
of  tbe  council  to  make  the  rea^asment 
MoreoTer,  tbe  councU  found  that  tbe  state- 
ment of  facts  waa  not  true.  Tbat  bas  been 
held  sufficient  as  a  finding  of  fact  as  well  as 
of  law  In  the  opinion  of  Mr.  Justice  Bean  In 
Irelan.  t.  Portland,  91  Or.  471,  179  Pac.  2S6. 

[I]  Tbe  amount  of  the  total  aaaesameat  aa 
le^tlmately  computed  was  not  Increased. 
The  eiTOT  which  the  council  sought  to  cor- 
rect consisted  in  apportioning  {13,079  to  a 
species  of  pr{q>erty  not  taxable  for  street  Im- 
provement, namely,  a  right  of  way,  which  la 
not  In  any  sense  a  lot  or  parcel  of  land.  The 
record  discloses  tliat  the  Improvement  was 
made  on  petition  of  the  owners  of  pr<qperty 
In  Arlington  Heights,  an  addition  to  the  city 
of  Portland,  presumably  for  the  purpose  of 
exploiting  sales  in  tbat  district;  and  that  the 
petitioners  were  so  anxious  to  secure  the  Im- 
proT^ent  that  they  waived  all  competition 
for  price  and  procured  the  letting  of  the  con- 
tract to  a  contractor  of  their  own  choice.  No 
complaint  is  intimated  that  the  work  waa 
not  done  according  to  contract  or  that  the 
cost  was  excessive  or  Illegal.  Tbe  property 
bas  enjoyed  the  Iwneflt  of  the  Improvement. 
It  does  not  ai^ear  in  tbe  record  tbat  any 
owner  petitioned  for  leave  to  pay  in  bistall- 
ments  under  the  Bancroft  Act  or  under  tbe 


city  legislation  on  the  same  subject  The  rec- 
ord does  not  show  that  the  council  went  be- 
yond or  exceeded  Its  Jurisdiction  In  any  of 
the  matters  under  consideration.  The  city  is 
entitled  to  pursue  the  property  benefited  un- 
til .  the  full  legitimate  expense  of  the  Im- 
provement is  realised.  Ukase  Investment  Co. 
V.  Portland,  95  Or.  178,  179,  188  Pac.  558,  and 
authorities  there  cited. 

The  record  discloses  that  the  c(»itentlons  of 
the  petitioners  for  the  writ  are  without  mer- 
it, and  tbat  tbe  Judgment  atiould  be  reversed, 
and  the  writ  dismissed. 

It  is  so  ordered. 


concur. 


BENSON,  and  HAREIS,  33., 


.    DELANEY  V.  COOK  at  aL   (No.  4254.) 

(Supreme  Court  of  Montana.    Feb.  4,  1921.) 

1.  Judgment  «s>'i43{2),  153(1)— To  vacate  de- 
fault, party  mast  prooeed  with  dlllgeaee  ani 
show  exoass  and  nMritorlens  defease. 

To  warrant  the  vacation  of  a  default,  it  is 
necessary  that  the  party  in  default  proceed 
with  diligence,  that  the  neglect  be  excusable, 
tbat  the  judgment  if  permitted  to  stand  wQl 
affect  him  injuriously,  and  that  ha  has  a  good 
defense  on  the  merits. 

2.  Jadgmeat  <&=»I3»— OiMslat  af  defaatt  Is 
■attsr  of  l^al  diseretloa. 

The  opening  of  a  default,  even  when  prop- 
er showing  is  made,  la  not  a  matter  of  right, 
but  rather,  by  the  grace  of  the  court,  exercia- 
iog  a  legal  discretion. 

3.  Judgment  ^>l43(2)--Oefaalt  the  result  of 
Inexcusable  aegleot  will  not  be  opened. 

While  every  cause  should  be  determined  on 
the  merits  if  possible,  and  Bev.  Codes.  $  6589, 
contemplates  the  opening  of  defaults  where 
neglect  Is  excusable,  a  default  should  not  be 
opened  where  the  neglect  is  inexcusable. 

4.  Justice*  of  the  peace  «=^122(6)— Oenlal  of 
vaoatlon  default  entered  in  Jnstloe  eoart  held, 
erroneous. 

Where  a  stallion  owned  by  eight  defendants 
was  in  the  sole  charge  of  one  defendant,  who 
was  not.  served  in  an  action  to'  recover  for 
damage  caused  by  the  animal,  and  It  was  sup- 
posed by  the  defendants  served  that  the  one 
in  charge  of  the  animal  would  be  served  and 
would  attend  to  the  case,  default  judgment  en- 
tered in  justice  court  should,  in  view  of  Rev. 
Codes,  S  6589,  be  set  aside  where  one  of  the 
parties  served  who  was  not  versed  in  legal  af- 
fairs deemed  that  he  was  only  bound  to  appear 
as  a  witoesB,  and  other  defendant  served  was 
busy  with  private  affairs,  and  there  was  sea- 
sonable motion  to  open  default. 

Appeal  from  District  Oonrt,  Tetcni  County; 
3.  6.  Leslie,  JudsB. 

Action  by  John  Delaney  against  Timothy 
Cook  and  others,  begun  In  justice  court 


S9For  otbsr  catM  mb  nme  tople  and  KBT-NIIUBBR  In  all  Kar-NujntMrad  Dliesta  and  ladcsM 
196P.--53 


Digitized  by  Google 


884 


196  PACIFIC  REPORTER 


(Mont. 


where  a  default  Judgment*  for  plalntUT  was 
rendered.  Motion  to  vacate  the  default  was 
denied.  On  defendants'  appeal  to  the  circuit 
court  motion  was  again  denied  and  appeal 
dismissed,  and  defcradants  again  apijeal.  Re- 
versed and  remanded,  with  directions. 

T.  H.  Pridham,  of  Ghoteau,  and  Wm.  'T. 
Plsott,  of  Helena,  tor  appellants. 

Cottey  ft  Greene,  at  CStotean,  fOr  roQond- 
oit. 

COOPER,  J.  On  October  80^  1917,  this  ac- 
tion was  commenced  by  flu  idalntiff  In  tlie 
Justice's  court  at  Choteau  townsta^  Teton 
coonty,  against  flie  eight  defendants  named 
therein,  to  recover  damages 'for  injuries  In- 
flicted ap<m  a  mare  by  a  stallion  while  at- 
tempting to  breed  her.  Two  of  the  defend- 
ants only  were  served  with  summons.  None 
of  the  other  d^«idantB  ever  appeared  In 
the  actlmi.  On  the  morning  ot  November  S,. 
at  10  o'clock,  no  appearance  had  been  otter- 
ed for  the  defendants,  ^e  Justice,  after 
waiting  until  the  hour  of  11  o'clock,  and  none 
ct  the  d^endants  having  then  appeared,  pu*- 
mitted  the  plaintiff  to  prove  his  claim  and 
rendered  Judgment  tar  the  full  amount  sued 
ftn-  and  coets.  Seaswably  thereafter  T.  H. 
Pridham,  Esq.,  an  attorney  at  law,  on  be- 
half of  all  the  defendants,  served  up<m  the 
plaintiff's  attorney  and  filed  notice  of  motion 
to  set  aside  the  default.  On  November  16 
the  motion,  supported  by  the  affidavits  of 
Timothy  Cook  and  Frank  Harris,  the  only 
two  defendants  served  with  summons,  and 
Thomas  B.  Cook,  one  of  the  defendants  not 
served,  was  filed  with  the  Justice  and  by  him 
set  down  for  hearing  November  22.  An  an- 
erwer  was  also  tendered  on  behalf  of  all  eight 
defendants,  putting  In  issue  all  ^e  material 
allegations  of  the  complaint.  After  a  hear- 
ing on  the  day  fixed  the  motion  to  vacate 
the  default  was  denied.  On  November  26  an 
appeal  was  taken  to  the  district  court  of  Te- 
ton county.  On  February  18,  1918,  the  mo- 
tion to  open  the  default  was  takm  up  by  the 
district  court,  and  on  that  day  overruled,  and 
Judgment  dismissing  the  appeal  rendered  and 
entered.  The  case  is  now  In  this  court  on  ap- 
peal from  the  Judgment, 

The  affidavit  of  Timothy  Cook,  discloses 
that  Thmnas  B.  Cot^,  his  brother,  having 
charge  of  the  horse,  resides  about  85  miles 
distant  from  bis  home,  and  at  the  time 
the  affidavit  was  made  they  had  not  seen 
each  other  for  about  a  month.  Timothy  Cook 
Is  uneducated,  not  versed  In  legal  affairs,  and 
has  a  very  poor  understanding  of  legal  docu- 
ments. Being  Tinder  the  Impression  that  all 
that  was  required  of  him  by  the  summons  was 
that  he  appear  on  November  8  at  10  o'clock 
as  a  witness,  at  that  time  and  for  that  pur- 
pose, he  presented  himself  at  the  Justice's 
court  in  the  town  of  Choteau  and  was  told 
by  the  Justice  to  see  the  attorney  for  the 
plaintiff.  The  stallion  in  question  belonged 


t  Jointly  to  the  eight  defendants  named  In  the 
j  complaint  personally,  and  not  as  partners  nor 
as  an  Incorporation,  and  by  agreement  among 
them  was  placed  under  the  care  and  manage- 
ment of  Thomas  B.  Cook,  and  was  by  him 
kept  c<mstantly  at  his  ranch  and  under  his 
supervision  for  the  convenience  of  all  con- 
cerned. When  the  summons  was  served  up- 
on Timothy  Cook,  he  (Timothy  Gook)  was 
busily  engaged  In  moving  his  household 
goods  frcHu  one  tdaoe  to  another,  and  his 
mind  was  so  distracted  by  bis  business  af- 
fairs that  he  did  not  have  an  opportunity  to 
correct  the  Impresdon  be  was  laboring  under 
that  his  presence  was  only  required  as  a 
witness,  and  not  as  a  party  to  Oie  action, 
and  therefore  did  nothing  other  than  appear 
at  the  Justice's  court  as  above  indicated.  As- 
suming that  his  brother  would  attend  to  the 
case,  involving,  as  it  did,  the  horse  under  his 
care,  he  waited  to  see  if  his  brother,,  niomas 
B.  Cook,  would  cmne  to  Choteau  to  \ooik  aft- 
er the  case.  Becoming  alarmed  at  his  failure 
to  appear,  he  endeavored  to  ascertain  wh^b- 
er  any  <tf  the  attorneys  In  COiotean  had  been 
empl<7ed  to  defend  the  action  fbr  his  bn>tb< 
er,  and  about  11  o^clock  went  to  the  office  of 
Mr.  Pridham,  and,  finding  him  busy  with  per- 
sons In  his  office  ftnd  unable  to  see  him  per- 
sonally, left  the  office,  and,  after  waiting  nn- 
tU  11:20  called  Hr.  Pridham  by  telephone 
and  inquired  if  he  was  retained  to  defend 
the ,  case.  Mr.  Pridham  answered  that  he 
was;  whereupon  Timothy  Oook  proceeded  to 
the  office  of  Mr.  Pridham,  who  called  Hie 
Justice  by  telephone,  and  only  then  ascertain- 
ed that  Judgment  by  default  bad  been  taken. 

The  affidavit  of  Thomas  B.  Cook,  made  on 
November  16,  is  to  the  effect  that  he  Is  man- 
ager of  the  Cook  Horse  Company  named  in 
the  body  of  the  complaint ;  that  he  had  90iB 
charge  of  the  business  affairs  of  that  con- 
cern, and  also  the  care  and  management  of 
the  horse  about  which  the  controversy  arose ; 
that  neither  the  complaint  nor  sonunons  in 
the  cause  was  served  upon  him ;  and  that  he 
had  no  notice  whatever  of  the  pendent^  oC 
the  action  until  the  morning  of  November  12, 
four  days  after  default  had  been  entered. 

The  affidavit  of  Frank  Harris  states  that 
the  stallion  In  question  was  placed  under 
the  care  and  management  of  Thomas  B. 
Cook,  and  that  he,  Thomas  B.  Cook,  being 
aware  of  the  prospective  trouble  concerning 
the  8talll<Hi,  although  no  suit  had  yet  been 
brought,  early  in  the  summer  retained  Mr. 
Pridham  as  attorney  to  attend  to  the  mat- 
ter. It  further  appears  by  the  affidavit  that 
at  the  time  summons  was  served  upon  him 
be  was  engrossed  and  absorbed  in  Import- 
ant private  aiTalrs  demanding  his  personal 
attention,  among  which  was  providing  a 
school  for  the  children  In  the  neighbor- 
hood. Including  his  own,  and  securing  a 
teacher  therefor,  which,  owing  to  the  scard- 
ty  of  school-teachers,  be  bad  cnuiderabla 
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difficulty  In  doing;  tbat  he  was  baslly  engag- 
ed in  building  a  house  In  v/Mch  to  reside, 
cue  room  of  which  was  to  be  used  as  a 
school,  in  the  doing  of  wbldi  he  had  engaged 
carpenters  and  ttuir  betpers  and  waa  com- 
pelled  to  give  lliat  matter  bis  personal  at- 
tention. In  addltlm  thereto,  the  affidavit 
turtlier  states  that  stxne  ot  his  cattle  had 
been  lost,  and  because  of  fear  npcm  his  part 
that  Uiey  ml#kt  be  driven  oat  ot  the  county, 
he  went  Is  seardi  <kC  th«n,  found  tbem, 
and  brought  them  home,  and  tm  the  purpose 
ot  didtering  tbem  diutig  the  winter  months 
be  was  eompdled  to  construct  sheds  and  cor- 
rals, aH  ct  whidi  required  bis  personal  at 
tentlon.  In  addition  to  these  tacts,  the  af- 
fidavit also  states  that  his  wife  was  unwell 
and  unahte  to  do  her  boosewoA,  maUng 
It  necessary  for  blm  to  cook  for  himself  and 
the  household  and  to  remain  with  and  care 
for  Us  wife  during  her  Illness,  thereby  pre- 
venting him  fmn  going  to  Uie  town  of  Gho- 
teau  as  he  intended  to  do,  when  and  wbere 
lie  ml^t  have  ascertained  the  actual  con- 
dition of  afbirs  relative  to  the  case ;  that,  by 
reastm  <tf  the  further  fact  tbat  Ibomas  B. 
Gook  had  the  stallion  under  bis  care  and  was 
personally  Inter^ted  in  protecting  himself 
firom  a  charge  of  mismanagement  t)€  the 
horse,  be  relied  upon  his  interest  in  Qie  mat- 
ter and  his  judgment,  assuming  that  be  was 
a  defendant  in  the  action  and  would  appear. 

The  affidavits  of  the  two  defendant  serv- 
ed aver  that  they  folly  and  fairly  stated 
the  facte  In  the  case  to  Mr.  Prldham,  their 
attorney,  and  were  advised  by  blm  that  they 
had  a  good  and  substantial  d^ense  to  the 
action  upon  the  merits,  and  that  the  Judg- 
ment had  been  taken  through  mistake,  Inad- 
vertence, ancf  excusable  neglect  under  the 
statute. 

[1]  The  chief  contention  appdlanta  make 
for  a  reversal  of  the  judgment  is  that  the 
showing  on  motion  to  vacate  the  default  en- 
tered In  the  Justice's  court  was  sufficient  to 
entitle  them  to  the  relief  asked.  In  this  we 
agree  with  counsel.  In  Bowen  v.  Webb,  34 
Mont  61,  85  Pac.  739,  the  showing  necessary 
t;o  Invoke  the  exercise  of  Judicial  discretion 
In  setting  aside  a  default  judgment  Is  de- 
clared to  be: 

"(a)  That  h«  [the  party  In  default]  proceed- 
ed with  diligence;  •••(b)  his  excusable 
neglect;  (c)  that  the  Judgment,  if  permitted 
to  stand,  will  affect  bim  lojariouBly.  and  that 
he  bae  a  defense  to  plaintiff's  cause  of  action 
upon  the  merits." 

[fi  The  part?  in  default  must  show  af- 
firmatively ttiat  the  default  was  the  result 
of  his  mistake,  surprise,  or  excusable  neglect. 
But,  when  a  showing  Is  piade.  rtilef  Is  not 
to  be  made  as  a  matter  of  right,  but  rather 
by  the  grace  of  tho  court  exerdslng  a  l^ptl 
dlaeretUm.  Bowen  v.  WeUi,  supra.  In  eases 
falUng  within  Its  scope,  the  statute  Itself 
suggests  the  grounds  upon  whldi  ttie  legal 


discretion  should  be  brought  into  action. 
Bev.  Codes,  S  65S9. 

[3]  Every  cause  ought  to  be  determined 
upon  Its  merits.  If  possible.  "But  tills  policy 
does  not  ^ve  countenance  to  Inexcusable  neg- 
ligence, the  result  of  which  is  to  veolong 
Utlgation."  Kersten  v.  Coleman.  SO  M(Kit, 
85.  144  Pac.  1093.  We  may  add  the  su^^ 
tloo  fhat;  while  the  Btatnt(«y  design  is  to  fur- 
ther trials  uptm  the  merits,  its  ronedlal 
vlaions  ought  not  to  be  extended  In  aid  of 
ttie  negl^nt,  the  careless,  or  parties  striving 
merely  to  postpone  the  day  of  judgment 

[4]  In  dlqiosing  of  the  case,  the  justice  ap- 
paroitly  took  no  account  of  the  undisputed 
foct  that  Thomas  B.  Cook,  having  ttie  great- 
est Interest  In  the  outcome  of  the  suit  by  rea- 
son of  his  b^ng  in  charge  ot  the  animal  and 
the  person  most  likely  to  take  a  leading  part 
In  defoidlng  the  action,  was  neither  served 
with  process,  nor  knew  that  the  acHoi  had 
been  commenced,  until  November  12,  four 
days  after  default  had  been  taken.  Further- 
more, the  aflftdavlts  of  both  Timothy  Cook  and 
Frank  Harris  are  both  to  the  ^fect  that 
knowliv  Thnnas  B.  Cook,  had  control  of  the 
borse  at  all  the  times  mentt<med,  they  re- 
Ued  upon  his  knowledge  of  and  his  Intnrest 
In  the  matter,  and  assumed,  as  was  natural 
fbr  them  to  do^  tb&t  he  would  attend  to  the 
case.  These  C(mslderatl<»i8,  and.  In  addi- 
tion thereto,  the  matters  with  which  th^r 
minds  were  burdened,  make  out  a  clear  case 
of  excusable  neglect  under  section  6589  of 
the  Revised  Codes,  which  the  Justice  should 
have  recognized  instead  of  Ignoring  alto- 
gether. The  affidavits  not  only  present  sub- 
stantial reascms  why  they  did  not  appear, 
but  set  forth  facts  sufficient  to  convince  ua 
that  the  case  falls  strictly  within  the  pur- 
view ot  section  6689,  supra.  There  Is  nothing 
In  the  reeord  from  which  the  Infermce  could 
be  drawn  ttiat  the  defendants  were  Indiffer- 
ent careless,  or  negligent  In  failing  to  pre- 
serve their  rights.  The  rdlef  afforded  In 
setting  aside  a  default  Judgment  operates 
merely  as  a  brief  delay,  at  most  Motions  of 
this  character  are  addressed  to  the  sound  dis- 
cretion of  the  court  and  ought  to  be  liberally 
exercised  in  furtherance  of  Justice. 

In  Lovell  V.  WUUs,  46  Mont  581,  129  Pac 
1062,  43  L.  R.  A.  (N.  S.)  930,  Ann.  Cas.  1914B, 
68?,  Chief  Justice  Brantly,  d^vering  the 
opinion  'of  this  court,  very  pertinaitly  re- 
marked: 

"If  the  sffldavit  bad  made  a  disdosore  of 
facts  showing  (bet  the  character  of  the  defend- 
ant's bnsiiiese  was  such  as  to  absorb  bis  at- 
tention and  was  so  preBsing  that  the  average 
man  would,  under  similar  circumstances,  have 
been  likely  to  forget  his  other  Important  In- 
terests, the  Gondurion  of  tiu  court  *  *  • 
might  have  been  justified.** 

In  deciding  the  case,  the  lower  court  ap- 
paientiy  lost  si^t  ot  the  purpose  of  the 
statute  and  placed  its  tedmical  restrietiona 
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above  the  JosUce  It  wu  tbe  design  of  tlie 

Legislature  to  furtber. 

Tbe  order  of  tbe  district  court  dismissing 
the  aM>eal  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  set  aside  the  de- 
fatilt  and  penult  defendants  to  file  Qielr 
ftDsn-er. 

Reversed  and  remanded. 

BRANTIiT,  O.  3.,  and  B£TNOI£>S, 
HOUiOWAT,  tnd  GAI.EN.  JJ,  ccncnr. 


8TEINER  V.  MoMILLAN.  (N«.  4244.) 

(Sapreme  Court  of  Montana.  Jan.  24.  iSKll.) 

t.  Aetloa  «»25(2)— Cosnts  held  to  praaeat 
eanse  of  actios  is  aeooustlsg,  aad  sot  Is  con- 
vsrslos. 

Bach  ot  two  coDDts  framed  upon  the  tbeory 
diat  there  was  either  a  copartnership  or  co- 
ownership  in  property  taken  1^  defendant,  that 
daCsndant  In  Us  haaaing  of  the  pmpcrty  had 
inenmd  expenses  which  wore  an  knows  to 
plaintiff,  bat  which  sboaU  be  ascertained  by 
the  court  and  credited  to  defendant,  and  the 
obligationa  of  the  firm  or  co-owners  should  be 
paid,  and  the  court  should  determine  from  all 
of  such  facta  the  respective  rights  of  the  par- 
ties in  the  net  aaaeta,  and  decree  they  ahonld 
be  equally  distriboted,  Aetd  to  present  a  cause 
of  action  in  aeconntinc  and  not  a  caoso  of  ac^ 
tfm  in  eoBVcr^en. 

2.  Jsry  «B3l3(5)^o  risbt  to  Jaiy  trial  Is 
equity  ease. 
In  equity  cases  neither  party  has  an  abso- 
h)t«  right  to  a  trial  by  Jury. 

8.  EvIdoMM  <^333 (ID—Papers  oa  file  la  for- 
estry offleo  held  not  "psblio  reeerds." 

A  public  reoOrd  la  a  written  memorial  made 
hj  %  public  offlcar,  which  he  must  be  aothorized 
br  Iaw  to  make,  and  copies  of  letters  written 
tv  a  forest  siqiMnriaor,  a  memoranda  made  fay 
the  district  ranger  in  connection  with  an  appli- 
cation for  a  grazing  permit,  and  a  copy  of  a 
notice  to  the  applicant  were  not  public  rec- 
ords, bat  were  merely  incidental  to  tbe  admin- 
iatration  of  the  affairs  of  the  office;  the  eras- 
ing permit  never  having  been  isaued. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  Fizat  and  Seewd  SerioB;  PabUc 
Becord.] 

4.  Evidsnoe  «=>333(7),  366(1)— Forestry  flies 
adsiissibia  osly  as  records  of  United  States 
departmeat  and  siast  be  IdeatHM;  "noords 
of  a  departowat  of  Ualted  Stakes  leveni- 
Bieat." 

Papers  on  file  In  a  forestry  office  at  Ana- 
conda, if  public  records  at  all,  are  records  of  a 
department  of  United  States  government,  and 
are  admissible  in  evidence  only  under  the  provi- 
sions of  Bev.  Codes,  |  7824,  subd.  9,  and  must 
be  identified. 


5.  Apped  aad  error  ^1009(4)— FloAofls  off 
trlsl  eomrt  oot  reveraed  exeept  wfeoo  agalnf 
prepeaderaMM  of  ooMsiei. 

Finffings  of  Iht  distrlet  court  on  odfoa 
tor  an  accoontlng  wfll  norer  be  loydissJ  CECept 
whwB  flte  wMsnee  pg^wnisrstss  ogoiMt  thewi. 

6.  Appeal  aad  srror  4=9931(3)— Flodlogo  t9 
sspport  Jsdgsieot-lHpHed. 

la  the  absence  of  express  findings  In  an  ac- 
tion tor  an  aeeonnttng,  erefy  fto&ng  neeeesary 
to  support  tbe  ^dgoMot  of  tiM  coott  -wfll  be 
implied  oa  appeal. 

Appeal  from  District  Court,  Powell  Goon- 
tj;  Tlioo.  Lantib  Jadae. 

Aetloii  br  Benben  Stetawr  ogaliist  Peter 
McMtllan.  From  a  Jndgmoit  fm  MmAmnt 
and  an  order  overrnHnr  a  motion  tar  now 
trial,  plalntur  ai^teals.  Affirmed. 

8.  P.  Wilson,  'of  Deer  Lodge,  for  (^ipe!- 
lant. 

W.  E.  Keele)-  and  B.  1.  Cnmmtnw,  both 
of  Deer  Lodge,  for  resixnident. 

RBTNOLDS,  J.  llie  complaint  In  this 
case  consists  of  two  counts.  The  first  connt 
alleges  that  about  the  month  of  Mardi, 
1916,  plaintiff  and  defendant  entered  Into 
a  copartnership  for  the  purpose  of  carry- 
ing oD  the  business  of  handling  sheep  and 
other  live  stock  In  Powell  county,  Mont., 
and  that  in  falflllment  of  such  partnership 
agreement  they  purchased  together  about 
1,100  bead  of  sheep  which  they  jolnUr 
fed,  owned,  ranged,  and  kept;  that  on  or 
about  June  1,  1916,  defendant  gave  notice 
of  the  terminatloa  of  the  copartnership,  and 
thereupon  appropriated  to  his  own  use  all 
of  said  sheep,  excluded  plalntifl^  from  an; 
participation  In  the  management,  condnct. 
or  control  thereof,  and  denied  that  plaln- 
tlfl  had  any  interest  whatever  therein.  Tb% 
plaintiff  prays  for  dissolution  of  the  part- 
nership, that  an  accounting  be  had,  and 
that  upon  such  accounting  the  obllgationa 
of  the  firm  be  paid  and  the  net  assets  dis- 
tributed eqnally  between  said  copartners. 
The  second  count  Is  substantially  the  same 
as  the  first,  except  that.  Instead  of  all^ 
Ing  a  copartnership,  It  alleges  a  co-owner- 
ship, bvt  the  prayer  for  relief  is  similar. 
The  answer  denies  all  allegations  of  the 
complaint  and  sets  up  an  affirmatin  de- 
fense In  tbe  nature  of  accord  and  aaUafko- 
tlon,  Jndi^ent  was  entered  in  favor  ot 
defendant.  Plaintiff  appeals  from  the  jndff- 
ment  and  from  order  overnillng  motion  tar 
new  trial. 

[1,  S]  Prior  to  trial  idalntUt  demanded 
that  the  case  be  snbmitted  to  a  joiy,  iqion 
the  theory  that  the  second  count  sets  fbra 
a  cause  of  action  in  coaverrion  upon  which 
either  party  la  oititled  to  a  trial  Jury. 
An  examination  of  &e  comidalnt  taowerer, 
fldls  to  show  tbat  either  cause  ot  action  la 
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in  conversion.  Each  coant  Is  framed  npon 
the  theory  that  there  was  either  a  copart- 
nership or  a  co-ownecshlp  In  the  property  In 
question;  that  defendant,  In  his  hanrlltng  of 
fluch  property,  had  Incurred  expenses  which 
were  unknown  to  plaintiff,  but  which  should 
be  ascertained  by  the  court  and  credited  to 
defendant;  that  the  obligations  of  the  Una 
or  co-owners  shonld  be  paid;  and  that  the 
court  shonld  determine  from  all  of  such 
facts  the  respectlTe  Ti^ts  of  the  parties  In 
the  net  assets  and  decree  that  such  net  as- 
sets should  be  equally  distributed  between 
them.  Each  count  presents  a  cause  of  ac- 
tion in  accounting,  clearly  an  equitable  case. 
Deraars  t.  Hudson,  38  Mont.  170,  S2  Pac 
952.  It  has  uniformly  been  held  in  this 
state  tb&t  In  equity  cases  neither  party 
bas  an  absolute  right  to  a  trial  by  Jury,  and 
therefore  It  was  not  error  for  the  trial  court 
to  refuse  plaintiff's  demand  for  Jury'  trial. 

Error  Is  assigned  upon  the  rulings  of  the 
court  In  refusing  to  admit  io  evidence  cei^ 
tain  documents  consisting  of  papers  from 
the  office  file  of  tbB  forestry  offlce  at  Ana- 
.conda.  These  tiape^  consist  of  copies  of 
certain  letters  written  by  the  forest  super- 
Tlaor,  some  of  which  were  addressed  to 
Stelner  and  McMillan,  and  some  to  other 
parties  in  the  forestry  serrlce;  a  ;nenK>- 
randam  made  the  district  ranger  in  c<m- 
nectloni  vlth  the  application  of  Stelner  and 
McMillan  for  grazing  permit;  and  a  copy 
ot  a  certain  notice  from  the  (Mfflce  to  Stelner 
and  MfiMlllan.  No  foundation  vas  laid  for 
the  admlB8l(m  of  ttiese  coiAta  as  secondary 
erldmce,  but  all  the  edilblts  were  oBereA 
In  evidence  as  public  records,  and  It  la  now 
the  contention  ot  appellant  that  all  of  aald 
papers  staouM  have  been  rec^ved  In  evl- 
4eoce  on  that  theory. 

[3.4]  To  constitute  a  public  ^ecOTd,  It 
must  be  a  written  memorial  made  by  a 
public  officer,  which  he  must  be  authorized 
by  law  to  make.  34  Cyc.  E^.  None  of 
these  papers  come  within  this  definition. 
They  were  not  memorials,  nor  were  they 
authorized  or  required  to  be  kept  by  law. 
They  were  merely  incidental  to  the  admin- 
istration of  the  affairs  of  the  office.  They 
were  in  the  nature  of  correspondence  and 
private  memoranda "  of  a  public  official, 
which,  while  they  may  relate  to  public  rec- 
ords, do  not  In  themselves  constitute  public 
records.  The  grazing  permit  above  referred 
to  was  never  Issued,  and  therefore  It  never 
became  a  public  record.  These  exhibits  not 
being  public  records,  the  court  did  not  err 
in  excluding  them.  The  court  was  right  in 
Its  ruling  for  the  further  reason  that,  even 
though  the  exhibits  were  public  records, 
they  were  not  ideiitlQed  as  reqtilred  by 
statute,  to  entitle  them  to  be  admitted  in 
evidence.  If  they  were  public  records  at 
all.  they  were  records  of  a  department  of 


the  United  States  government  and  could  be 
admissible  only  under  the  provisions  of  Re- 
vised Codes,  i  7924,  subd.  9. 

[I,  B]  It  is  urged  by  appellant  that  the 
evidence  decidedly  preponderated  on  the 
side  of  plaintiff,  and  that  this  court  should 
find  as  a  matter  of  fact  that  plaintiff  was 
co-owner  of  the  sheep  in  question.  Tliis 
court  has  held  In  a  number  of  cases  that  the 
findings  of  the  district  court  will  never  be 
reversed  except  where  the  evldmice  clearly' 
pi^mnderates  aj^lnst  thou.  Bosanata  v. 
Ostronich,  «7  Mont  197,  187  Pac.  1000; 
Hellman  v.  Longbrin,  57  Mont.  380,  188 
Pac.  370.  In  this  case  no  formal  findings 
were  made,  nor  was  there  any  request  for 
findings.  In  the  absoice  of  eavress  find- 
ings, every  finding  necessary  to  support  the 
judgment  of  the  court  will  be  implied. 
Oroft  v.  Bain,  49  Mont  484.  148  Pac.  960. 
The  evldoice  abows  a  decided  conflict  upon 
the  Issne  as  to  the  alleged  co-ownerslilp 
of  the  stjeep,  and  this  court  Is  unable  to 
say  that  the  decree  Is  against  the  prep(»ider- 
ance  of  the  evidence.  Under  these  dr- 
cumstances  there  can  be  no  Justification  for 
overruling  the  conclusions  of  the  trial  court 
as  evidenced  by  its  decree. 

The  Judgment  and  ardor  are  affirmed. 

Affirmed. 


BRANTLT,  0. 
EN,  JJ.,  concnc. 


and  COOPBR  and  GAL- 


H08KIN8  V.  SCOTTISH  UNION  & 
NATIONAL  INS.  CO.   (No:  4242.) 

(Supreme  (Tourt  ef  Montana.  Feb,  4,  JSSl.) 

1.  Appeal  and  error  .«SBI063U2)-Snhnila»loa 
oT  general  Issue  to  Jary  In  equity  case  aet 

reversible  error. 

While  it  may  be  irregular  to  submit  the 
general  Iseue  to  the  jury  for  a  general  verdict 
in  an  equity  case,  yet,  inasmuch  as  the  action 
of  .the  Jury  is  only  advisory,  and  the  ultimate 
decision  of  the  case  rests  with  the  court,  such 
irregularity  cannot  be  deemed  reversible  error, 
and  the  same  principle  applies  where  the  court 
refuses  to  submit  to  the  jury  special  interroga- 
tories, no  matter  how  pertinent  they  may  be. 

2.  Trial  ^392(2)— Request  for  llndings  mast 
be  made  at  dose  ef  evidsnoe  aad  arpument. 

Whfle  it  Is  the  duty  the  court  to  make 
findings  on  questions  of  fact  tried  to  the  court 
(Rev.  Codes,  |  6763).  no  judgment  shall  be  re- 
versed for  failure  of  the  court  to  make  specific 
requested  findings  at  the  ioitance  of  any  party 
who,  at  tli«  close  of  the  evidence  and  the  argu- 
ment, shall  not  have  made  his  request  in  writ- 
ing and  iiad  such  request  entered  in  the  min- 
utes of  the  court  under  section  67(16. 

3.  Appeal  asd  error  «=7l009(4)--Deerssa  la 
equity  not  set  aside  unless  fladlags  are  against 

preponderance  of  evidence. 

A  decree  of  the  trial  court  in  an  equity  case 
will  not  be  set  aside  on  the  ground  that  the  evi- 
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dence  Is  fnimfBclent  to  sapport  the  findings,  tm- 
lesfl  tbe  findlngB  are  ^tiUnst  the  dedded  pre- 
ponderance of  the  evidence. 

4.  Apptal  u4  errror  «=»I7I  (2)— Na  reoovary 
■■der  polloy  m  wrtttw  In  mMoi  for  reforMt- 
tioR. 

Where  plalntlfl  in  an  action  on  an  insur- 
ance policj  proceeded  on  the  theory  that  the 
policy  did  not  express  the  alleged  agreement 
.and  that  reformation  of  the  policy  was  neces- 
sary to  support  a  recovery,  he  could  not  change 
front  on  an  api>eal  by  defendant  and  recover  on 
the  policy  without  reformation  on  the  ground 
that  the  policy  did  cover  the  propert7  In  ques- 
tion. 

5.  Refonnatios  ot  instruments  «s>l9(l>—4}sii- 
traet  to  be  reformsd  must  not  Mprass  oon- 
traot  as  understood  by  both. 

Reformation  of  a  contract  cannot  be  had 
unless  it  appears  that  the  contract  as  actually 
written  does  not  express  the  contract  as  under- 
stood and  agreed  upon  by  both  parties  at  the 
time  it  waa  negotiated,  and  it  is  not  enoa^  tor 
one  party  to  say  he  understood  that  the  con- 
tract should  be  made  in  a  certain  way;  for 
that  lades  the  esaentilal  element  of  mutuality 
of  mistake. 

6.  Reformatloi  of  Instraments  «=345(I4)— No 
understandiRfl  tint  oentants  of  annex  ware 

oevered  by  fire  polloy  shown. 

In  an  action  to  reform  a  policy  and  recover 
for  loss  in  an  annex  to  a  building  known  as  a 
hotel  and  situated  some  distance  therefrom,  a 
finding  that  it  was  understood  by  the  plaintia 
and  defendant's  agent  that  the  policy  was  to 
cover  both  buildings  held  against  the.  prepon- 
derance of  the  evidence. 

Appeal  from  District  Court,  Missoula 
County ;    Ana  L.  Duncan,  Jud^. 

Action  by  Joseph  Hosklns  agaluBt  the  Sco^ 
tiah  Union  &  National  Insurance  Company. 
From  a  decree  for  plaintiff  and  an  order  de- 
nying a  moticm  for  a  new  trlalt  defendant 
appeals.  Reversed  and  remanded,  with  dlrec- 
tlona, 

Harry  H.  Parsons  and  James  L.  Wallace, 
both  of  MisaouJa,  and  E.  Eugene  Davts,  of 
Spokane,  Wash.,  for  appellant 

Patterson,  Heyfron  and  Smith  and  Uulio- 
ney  ft  Mulroney,  of  Mlasoula,  tm  respondent. 

REYNOLDS,  J.  This  action  is  brought  for 
reformation  of  an  Insurance  policy  Issued  by 
appellant  to  respondent,  and  for  recovery  up- 
on the  policy  as  reformed.  The  policy,  by 
its  terms,  covered  personal  property  therein 
described  "all  while  contained  In  the  two- 
story  frame  building  and  Its  addition,  while 
occupied  as  a  boarding  and  rooming  bouse, 
between  10  and  15  rooms,  situated  in  the 
town  of  Ravalli,  Missoula  county,  Mont,  and 
known  as  the  Ravalli  Hotel." 

The  complaint  alleges,  in  substance,  that 
It  waa  the  intention  of  the  parties  that  the 
policy  should  cover  the  property  contained 


in  the  bulling  known  as  the  Bavalll  Hotel 
proper  and  another  bnil^ng  abont  43  feet 
distant  there&Kmi,  known  as  Ravalli  Hotel 
Annex,  whidi  latter  bolldlnt  was  used  as  * 
lod^ng  bouse  In  connection  with  the  hotel. 
The  conqtlalnt  alle^  Oiat  Ute  poOey  Should 
be  refcnmed  end  amended  to  states  in  tbe 
portion  of  the  p<^lcy  describing  tbe  pn^erty 
Insured,  as  follews: 

"All  whfle  contained  In  the  two  frame  birild- 
IngB  and  their  additions,  one  being  of  about 

twen^  rooms  and  one  being  of  abont  fifteen 
rooms,  while  occupied  as  boarding  and  rooming 
houBCB,  or  used  as  audi,  at  the  time  the  agree- 
ment for  said  insurance  was  made  situated  in 
the  town  of  Ravalli,  Missoola  county,  Mont" 

Trial  was  bad  before  the  court  sitting  wltb 
a  Jury.  The  court  submitted  to  the  Jnry  the 
general  Issue,  also  one  special  interrogatory, 
both  of  which  were  resolved  by  the  Jnry  Iti 
favor  of  plaintiff.  After  verdict,  defendant 
requested  certain  specific  flndlngs  which  were 
refused,  nie  court  adopted  the  genetral 
verdict  and  special  finding  of  the  Jury  and 
rendered  decree  In  favor  of  plaintifT.  By 
this  decree  the  policy  was  reformed,  not  as 
prayed  for  In  the  complaint,  but  in  swcb 
manner  that  tbe  policy,  as  reformed,  would 
cover  only  the  contents  of  the  hotel  annex. 
Motion  was  made  for  new  trial,  which  waa 
overruled.  Appeal  was  taken  from  the  Judg- 
ment and  order. 

[1]  Error  is  assigned  because  tbe  court 
submitted  the  general  Issue  to  the  Jury  and 
refused  to  submit  to  the  Jury  for  its  answer 
certain  special  interrogatories  proposed  by 
defendant  While  It  may  be  irregular  to 
submit  the  general  Issue  to  the  Jury  for  a 
general  verdict  in  an  equity  case,  yet  inas- 
much as  the  action  of  the  Jury  is  ouly  ad- 
visory, and  the  ultimate  decision  of  the  ca*B 
rests  with  the  court,  such  Irr^ularlty  can- 
not be  deemed  reversible  error.  The  same 
principle  applies  to  the  contention  that  the 
court  erred  in  refusing  to  submit  to  the  Jury 
certain  special  interrogatories  prc^Kwed  by 
the  defendant  no  matter  how  pertinent  such 
interrogatories  may  have  been. 

[2]  The  court  refused  to  make  certain  find- 
ings requested  by  defendant  to  which  refus- 
al exception  was  taken.  The  verdict  of  the 
Jury  was  rendered  upon  the  12th  day  of  May, 
1917,  and  upon  the  9th  day  of  June,  1917, 
defendant  filed  its  request  for  the  adoption 
of  certain  proposed  findings.  No  request  for 
findings  was  made  at  the  close  of  the  evidence 
and  argument  in  the  cause,  nor  was  any  re- 
quest entered  in  the  minutes  of  the  court 
While  it  is  the  duty  of  the  court  to  make 
findings  on  questions  of  fact  tried  to  the 
court  {Rev.  Codes,  1907,  {  6763),  nevertheless 
"no  Judgment  shall  be  reversed  on  appeal  for 
want  of  findings  at  the  Instance  of  any 
party  who,  at  the  dose  of  the  evidence  and 
argument  in  the  cause,  shall  not  have  rfr 
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quested  findings  In  writing  and  bad  such  re- 
Oneet  entered  In  the  minutes  of  the  eontV 
CBer.  Codes,  1007,  |  6766).  This  sUtnte 
must  be  constmed  to  mean  not  only  that  no 
Judgment  shall  be  reversed  for  want  of  find- 
ings In  sucb  cases,  but  that  no  judgment 
Bhall  be  rerwsed  for  failure  of  the  court  to 
make  specific  requested  findings  at  the  in- 
stance of  any  party  who,  at  the  close  of  the 
evidence  and  argament,  shall  not  have  made 
his  request  in  writing  and  bad  such  request 
entered  in  the  mlnntes  of  the.  court.  The 
trial  court  cannot  be  put  In  error  for  failure 
to  make  findings  even  though  requested,  un- 
less the  request  therefor  is  made  and 
minuted  at  the  time  required  by  tbe  statute. 
State  ex  rel.  Quintln  v.  Edwards,  40  Mont 
287,  106  Pac.  695,  20  Ann.  Oaa.  239.  Not 
having  requested  the  eotu>t  to  make  findings 
until  after  the  verdict,  and  not  baring  such 
request  entered  In  the  minutes  of  the  coort, 
defendant  is  not  in  a  position  to  raise  any 
question  upon  the  refusal  of  Ote  coart  to 
find  as  requested. 

[S]  It  is  contended  by  defendant  that  the 
court  erred  in  denying  defendant's  motion 
for  judgment  at  the  close  of  plaintiff's  case, 
in  entering  decree  for  plaintiff,  and  In  over- 
rulhig  defendant's  motion  for  a  new  trial. 
These  asstgnments  of  error  raise  the  ques- 
titrn  ai  to  the  sufficiency  of  tbe  evidence  to 
support  the  findings.  As  has  heretofore  been 
held  by  this  court  the  decree  of  tbe  trial  court, 
in  an  equity  case,  will  not  be  set  aside  on  the 
ground  that  the  evidence  is  insufficient  to 
support  the  findings,  unless  the  findings  are 
against  the  decided  prep<Hiderance  ot  the  evi- 
dence. St^er  V.  McMillan,  195  Pac.  836,  re- 
iaeatly  decided,  and  cases  cited.  This  oourt 
will  consider,  then,  whether  or  not  the  find- 
ings upon  which  the  decree  was  founded 
were  against  the  decided  weight  of  the  evi- 
dence^ 

The  decree  purports  to  reform  tbe  con- 
tract of  insurance  and  make  it  ajqply  ex- 
clusively to  tbe  contents  of  the  hotel  annex. 
In  this  respect  there  can  be  no  question  but 
that  the  decree  is  contrary  to  all  of  the  evi- 
dence, for  there  Is  nothing  in  the  record  to 
the  effect  that  the  Insurance  policy  was  in- 
tended to  cover  only  the  conteate  of  tiie  an- 
nex. While  It  Is  true  that  the  policy  mis- 
states  the  number  c£  romne  in  the  building 
and  refers  to  It  as  a  two«tory  building  when 
it  was  really  only  a  story  and  a  half  build* 
Ing,  It  is  perfectly  clear  that  the  deaertption 
was  construed  by  both  parties  as  applicable 
to  the  hotel  pr(^r.  Plaintiff's  contention  In 
his  comidaint.  supported  by  bis  evidence  up- 
on the  trial,  is  that  the  ^reement  was  that 
tbe  policy  should  cover  his  household  furni- 
ture and  other  personal  pn^Eierty  tbOTein  men- 
tl<med  contained  In  both  the  Bavalll  Hotel 
pr^r  and  the  annex.  While  the  evidence 
does  not  suppwt  the  decree  in  this  particu- 
lar, the  error  la  not  material,  for  this  case 


does  not  involve  any  claim  for  loss  upon 

property  in  the  hotel  proper. 

[4]  Respondent  urges  in  this  court  for  the 
first  time  that  the  building  that  burned  was 
included  within  the  description  of  tbe  policy, 
and  that  the  decree  should  be  affirmed  even 
though  reformation  of  the  policy  should  be 
denied.  The  complaint  states  a  cause  of  ac- 
tion exclusively  for  reformation  of  the  con- 
tract of  insurance  and  for  recovery  there- 
on as  reform^.   It  expressly  alleges: 

That  the  policy  as  isBiied  "failed  to  mention 
and  include  tbe  personal  prt^erty  In  each  of 
said  buildings  as  agreed  upon  as  herein  men- 
tioned and  as  said  defendant  had  agreed  and 
as  it  was  the  doty  of  the  defendant  so  to  do, 
but  said  defendant  fraodidently  failed,  ondtted, 
and  neglected  so  to  do,  ■  *  *  and  caased 
plaiotifl  to  be  prejudiced  by  rdying  upon  said 
policy  covering  said  persoud  property  in  said 
smaller  building.'' 

The  complaint  also  alleges: 

"That  plaintiff  has  demanded  of  defendant 
that  iflid  defendant  reform  said  policy  of  insur- 
ance so  that  it  will  cover  the  persoQal  property 
coQtaiaed  in  both  of  said  buildings,  including 
the  personal  property  herein  mentioned,  which 
was  destroyed  as  aforesaid,  ■  *  *  but  said 
defendant  fraudolenl^  fails  and  refused  to  re< 
form  said  policy.** 

Upon  the  trial  objection  was  made  to  the 
Introduction  of  evldenoe  of  omversattons  be- 
tween plaintiff  and  the  Insurance  agent  prior 
to  the  writing  of  the  policy,  an  the  ground 
that  it  was  an  attempt  to  vary  tbe  terms 
of  a  written  ocmtract;  whereupon  me  of 
the  attomeyH  for  plaintiff  made  the  following 
statemoit: 

**We  have  set  np  what  the  agreement  was 
and  it  was  not  the  policy  as  it  was  agreed  and 
we  ask  tbat  it  be  reformed." 

Thereupon  the  trial  proceeded  upon  the 
theory  that  the  policy  did  not  ^ress  the 
alleged  agreement  and  that  reformation  of 
the  policy  was  necessary  to  support  a  recov- 
ery. Respondent  having  stood  upon  this 
theory  throughout  the  trial,  he  cannot  now 
change  front  and  recover  in  tiUs  action  upon 
tbe  policy  without  reformation. 

[I]  Reformation  of  a  contract*  cannot  be 
had  unless  It  appears  that  tbe  contract  as  ac- 
tually written  does  not  express  the  contract' 
as  undo^tood  and  agreed  upon  by  both  par- 
ties at  the  time  It  was  negotiated.  It  is  not 
enough  for  one  party  to  say  tbat  be  under- 
stood that  the  contract  should  be  made  In 
a  certain  way,  for  that  lacks  the  essential 
element  ot  mutuality.  Vot  a  mistake  on  his 
part  alone  a  resdaalon  ot  the  contract  may 
be  decreed,  but  the  other  party  cannot  be 
compelled  to  accept  bis  understanding  of 
the  cimtract  and  to  fulfill  it  in  accordance 
with  that  understanding,  unless  It  also  af- 
firmatively and  clearly  appears  tbat  the  otbtx 
party  bad  the  same  understanding ;  In  other 
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words,  the  mistake  must  be  mutual.  34  Cyc. 
91B,  919;  FItschen  v.  Thomas,  9  Mont  52, 
22  Pac.  450.  In  this  case,  before  plalntifC 
can  recover,  he  must  clearly  show  not  only 
that  he  understood  that  the  contents  of  the 
annex  were  covered,  but  also  that  defendant 
through  Its  agmt  had  the  same  understand- 
In;. 

The  evidence  shows  that  the  plaintiff  ne- 
gotiated the  policy  with  one  H.  J.  Morlson, 
and  the  conversation  between  the  two  as  to 
what  should  be  covered  by  it  was  not  over- 
heard by  any  other  person.  The  plalntlET 
testified  that  the  bulk  of  his  furniture  was  In 
the  hotel  proper  and  that  the  rest  wsjb  In  the 
annec;  tiiat  the  annex  was  used  In  connec- 
tion with  the  hotel  for  the  purpose  of  lodg- 
ing customers,  and  In  that  sense  was  con- 
sidered by  him  as  a  part  of  the  hotel ;  that 
he  took  Morlson  through  both  buildings  and 
diowed  him  what  he  had,  and  that  Morlson 
looked  at  the  location  of  the  rooms  and  chim- 
neys and  said:  "All  right;  you  will  b^  fully 
covered-  I  will  fli  this  up."  After  the  pol- 
icy was  written  and  before  it  was  delivered, 
plaintiff  and  Morlson  had  a  cwversatlon  re- 
garding it  In  whl(A  the  latter  said :  "Jo^ 
dont  wcwry..  7ou  are  taUy  corered  to  the 
amonnt  of  $S00.  Trust  me.^  Plaintiff  also 
testified  Uiat  he  understood  that  the  policy 
WM  to  cover  the  property  In  boQi  buildings. 
Hie  fmgolng  constitutes  the  substance  of 
all  the  evidence  in  the  case  from  which  any 
possible  Inference  could  be  made  that  Morl- 
son had  within  his  contemplation  the  writing 
ot  insurance  on  the  contents  of  13ie  annex. 

In  (^position  to  the  testtmtHiy  of  the  plain- 
tlfl,  Morlson  testified  that  he  did  not  go  Into 
12ie  annex  at  all  nor  examine  it;  that  he 
soUdted  of  plaintiff  Insurance  upm  the  prop- 
erty In  the  annex,  but  that  plaintiff  declined 
to  take  out  a  policy  thereon  for  the  reason 
that  he  could  not  afford  to  carry  any  more  in- 
surance, and  for  the  fnrth^  reason  that  the 
most  of  the  goods  In  the  annex,  being  in 
boxes,  could  easily  be  removed  from  the 
building  in  case  of  fire,  ^e  undisputed  tes- 
timony shows  that  In  fixing  the  rate  to  be 
diarged  upon  the  risk,  plaintiff  and  Morla(»i 
measured  ^e  distance  between  the  hotel 
proper  and  the  annex  in  order  to  determine 
.the  exposure,  and  that  the  rate  which  was 
given  was  the  basic  rate  as  modified  by  the 
exposure  and  the  number  of  rooms  In  the 
building  as  stated  by  plaintiff.  After  the 
policy  was  written,  a  duplicate  rider  attached 
to  the  policy,  showing  the  rate  and  property 
covered,  was  B«at  by  the  agent  to  the  board 


of  underwriters  to  be  checked  as  to  rate.  In 
accordance  with  custom  in  writing  such  pol- 
icies. The  board  of  underwriters  Insisted 
that  the  rate  should  be  increased  by  25  cents 
per  himdred,  for  the  reason  that  In  the  Rav- 
alli Hotel  was  a  stovepipe  flue.  Morlson.  be- 
ing under  the  impression  that  the  t)oard  of 
underwriters  was  in  error  In  this  respect, 
went  to  Ravalli  and  told  plaintiff  of  the  rul- 
ing, and  thereupon  plaintiff  showed  Mortsoo 
that  there  was  a  stovepipe  fiue  in  the  hotel 
proper.  There  was  not  any  stovepipe  floe  In 
the  annex.  Upon  ascertaining  that  the 
stovepipe  actually  existed,  the  change  in  the 
rate  was  made.  The  undisputed  testimony 
further  shows  tliat,  whenever  a  policy  la 
written  to  cover  the  contents  of  two  separate 
buildings,  the  amount  of  the  risk  upon  the 
contents  of  each  building  must  be  specified, 
and  that  a  policy  Is  never  written  covering 
the  contents  ot  two  separate  buildings  under 
one  blanket  sum. 

[B]  From  the  foregoing  it  can  readily  be 
seen  that  there  I9  no  substantial  evidoice 
showing  that  Morlson  had  any  understanding 
whatever  that  the  policy  was  to  be  writtra  to 
cover  the  contents  of  both  buUdinga.  Mori- 
son,  in  stating  that  everything  waa  covered, 
could  easily  have  meant  that  the  poU^ 
would  cover  all  la  the  hotel  proper,  without 
having  any  reference  at  all  to  the  annex. 
The  mere  fact  Out  Uorlson  might  haTe  gooe 
into  the  aunec  and  looked  at  Its  ccmtents,  as 
testified  by  plaintiff,  does  not  eetabltah  the 
fact  that  he  agreed  with  i^alntiff  that  those 
items  should  be  covered  in  the  policy.  The 
other  facts  in  the  case  show  clearly  that  he 
did  not  contemplate  the  writing  of  a  policy 
to  cover  the  cont«its  of  both  buildings,  but 
rather  that  hla  mind  was  centered  upon  writ- 
ing insurance  upon  the  contents  of  only  the 
hotel  proper.  Even  though  plaintiff  may 
have  understood  that  the  contents  of  the  an- 
nex were  covered,  yet  Ms  case  lacks  fbn  nec- 
essary element  of  mutuality  as  to  the  agree- 
ment, to  establish  Ids  e(»tentf4m  that  die 
court  should  reform  the  policy  In  this  re- 
spect ^th  the  burden  resting  upon  him  to 
clearly  prove  his  case  and  falling  so  to  do. 
the  relief  jHrayed  for  must  be  doiled. 

The  decree  and  order  are  reversed,  and  the 
cause  is  remanded,  wftfa  directions  te  render 
decree  In  favor  ot  defendant 

Beversed  and  remanded. 

;  BRANTLT,  C.  J.,  and  COOPER,  HOIXO- 
WAT,  and  GAIjEN,  JJ.,  concur. 
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STATE  ax  rel.  BONNER  v.  D[}(ON»  Qoveni- 
or  «t  il.   (No.  4787.) 

(SDpnnifl  Court  of  Montana.   Feb.  4»  1921.) 

1.  CoKstitutloaal  law  «=»4a— CMStltiitloaality 
•f  fttatnte  is  presumed. 

The  coDititutionaUty  of  a  legislative  enact- 
ment ia  prima  fiui«  presumed,  and  ever;  in- 
tendment  is  in  favor  of  apholdlns  it  unless  it 
appears  tmconstitutional  beyond  a  reasonable 
doubt 

2.  Coastitntlonal  law  «=>36— Llmltatioaa  re- 
strict people  in  leglslativd  capacity. 

Under  Const,  art  8, 1  2»,  making  the  pro- 
Tisioos  mandatory  or  prohibitory,  the  declara- 
tions of  the  C^nstitntitm  are  as  conduslve  upon 
tiie  people  In  the  exercise  of  their  legislatfTe 
prerogaHves  as  upon  the  legislative  asBembly. 

3.  Coastltutioaal  law  «S926— Lawauklas  body 
has  pleaary  legUlatlva  powar  axoept  aa  ra- 
strlotad  by  Coastltution. 

The  lawmaking  body  of  the*  state  has  ple- 
nary legislative  power  in  so  far  as  not  restrict- 
ed hj  the  Constitution,  and  no  distinction  in 
tliiB  regard  In  made  between  a  statute  enacted 
by  the  people  directly  and  one  enacted  by  the 
legislative  aas«nbly. 

4.  Statitea  «»35i/2— "Appropriation,"  withia 
Maaalag  of  ooaatitatioaal  pravlslea  as  to 
Initiative  power,  Is  limited  te  eettlai  apart 
read  for  publle  purpose. 

Within  Const  art  6,  f  1,  reser^g  to  the 
people  the  right  to  initiate  laws  except  those 
relating  to  appropriations  of  money,  tiie  word 
"appropriation,"  In  view  of  its  general  use  In 
other  provisions  in  the  Constitution,  means 
setting  apart  of  a  portion  of  the  public  funds 
for  a  public  pnrfMse  which  was  obviously  ex- 
cepted from  the  initiative  because  of  the  impos- 
sibility «f  the  people  knowing  the  funds  avail- 
able for  appropriation. 

fBd.  Note.— For  other  definitlona,  see  Words 
and  Phraees,  First  and  Second  Series,  Appro- 
priate; Appropriation.] 

5.  atptae  «s»l3l— Faads  la  traasary  aot  aee> 
easary  for  appropriatloa. 

To  coDstitate  a  valid  appropriation,  it  is 
not  neoessary  that  the  fund  be  then  in  the 
treasury. 

6.  States  «s»lSI  —  Approfrlatlon  oaonot  be 
mula  aatn  pravfalaa  far  faad  has  been  made. 

As  a  general  rule,  no  appropriation  can  be 
made  until  the  fund  is  at  the  time  in  esse  or 
provision  has  been  made  {or  raising  it 

7.  Statutes  <8»35(/2  —  Aathorizlng  bond  Issue 
for  edaeatloaal  tanlldlngs  held  not  an  "appro- 
priation" aot  wKhIn  exception  from  Initiative 
IMwer. 

Initiative  measure  No.  19,  adopted  at  1920 
general  election,  providing  for  isBuance  end 
sale  of  bends  and  application  of  the  proceeds 
thereof  to  tbe  construcUon  and  repair  of  build- 
ings at  various  institutions  under  tbe  control 
of  the  State  Board  of  £idncation,  is  not  an  ap- 
propriation act,  so  that  it  could  properly  be 
adopted  notwithstanding  tbe  exception  of  ap- 


propriation acta  from  the  Initiative  power  re- 
served under  Const,  art.  6,  |  1. 

8.  Constitutional  law  18=970(1)— Whether  tax 
levy  Is  sufficient  to  pay  bonds  is  legislative 
question. 

Whether  the  amount  of  the  tax  levied  by 
initiative  measure  No.  1ft,  }  7.  adopted  at  the 
1920  general  election,  Is  soffident  to  pay  the 
principal  and  interest  on  the  debt  wltiiin  the  / 
time  fixed  for  maturity  of  the  bonds  aa  requir- 
ed by  Const,  art  13,  |  2,  is  a  purely  legislative 
question  which  cannot  be  determined  by  the 
courts. 

9.  Stattttaa  «=»)07(8)—AnUierlzlng<  bonds  for 
several  eduoatlenal  Institutions  is  single  sub- 
ject 

tnitiative  measure  No.  19,  adopted  at  the 
general  election  In  1920,  authorizing  the  issu- 
ance of  bonds  for  the  construction,  repair,  and 
equipment  of  buildings  at  various  institutions  of 
the  state  under  tbe  supervision  and  control  of 
the  State  Board  of  Education,  relates  to  a 
single  subject,  and  therefore  does  not  violate 
Const,  art.  5,  |  28,  forbidding  the  enactment  of 
a  bill  embracing  more  than  one  sul^ect 

10.  Statutes  «=»I05(I)  —  Requirement  as  to 
sabjeet  and  title  was  t»  give  notloe  of  legls- 
iaUoa. 

The  purpose  of  Const  art.  6,  {  28,  prohibit- 
ing an  enactment  relating  to  more  than  one 
subject  and  requiring  the  subject  to  be  express- 
ed in  the  titie,  was  to  prevent  log  rolling  legis- 
lation, to  prevent  surprise  on  the  Legislature, 
and  to  apprise  tibe  peojde  of  tiie  anbjects  of 
legislation  that  are  being  considered. 

11.  Statutes  «=»35V3— Title  in  laltlatlvo  petl- 
tloa  exceeding  100  words  does  not  invalidate. 

Under  Rev.  Codes,  8  110,  as  amended  by 
Laws  191S,  c.  66,  requiring  the  secretary  of 
state  to  certify  to  the  county  clerks  a  title  for 
each  initiative  measure  designated  for  that 
purpose  by  the  committee  filing  the  petition, 
provided  that  such  titie  shall  not  exceed  100 
words,  the  fact  that  the  titie  designated  by  the 
committee  filing  the  petition  exceeded  100 
words,  but  that  certified  by  the  secretary  of* 
state  contained  only  92  words,  does  not  invali- 
date the  initiated  mcasore  after  its  adoption 
by  the  peoide. 

12.  Statutaa  «=3>35V2— Sabnlttlni  phraia  not 
counted  In  determining  length  of  question. 

Under  Rev.  Codes,  1  111,  as  amended  by  Laws 
191S,  c.  66,  providing  that  no 'title  on  a  ballot 
on  an  initiated  measure  shall  contain  more  than 
10  words,  the  words  "For  Initiative  Meas- 
ure No.  19."  or  "Against  Initiative  Measure 
\o  19,"  are  to  be  excluded  from  computation 
of  the  number  of  words  in  the  titie. 

13.  StatQtes  «=^35(/2— Length  of  title  on  ballet 
held  not  to  invalidate  initiated  measure. 

Initiative  measure  No.  19  is  not  invalidated 
by  the  fact  that  tbe  titie  thereof  on  the  ballots 
contained  12  words  instead  of  10  limited  by 
Rev.  Codes,  §  111,  if  the  figures  $5,000,000  be 
counted  as  tbree  words  instead  of  one,  it  not 
appearing  that  any  one  was  misled  thereby, 
since  the  will  of  the  people  is  not  to  be  frus- 
trated by  such  hairsplitting  technicality. 


iFor  othsr 
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14.  Statutes  «»35(^lnrtltttve  psUtloB  held 
flf«d  la  time. 

An  initiatiTe  petition  for  a  measure  to  be 
submitted  at  the  general  election  of  November 
2,  1^0,  tbe  Uist  aectiona  of  which  were  filed 
irith  the  aecretarr  of  state  on  Jul;  2, 1920,  was 
filed  in  time  under  Const,  art.  6,  |  1,  providing 
that  nth  petitiona  shall  be  filed  not  leas  than 
fonr  months  before  tbe  dectkm  at  which  they 
are  to  be  voted  nptm. 

15.  Constitutloiial  law  4=»70(l>— Snffloleaey  of 
time  for  llilag  pamphlets  opposlag  aa  laltla- 
tive  measure  la  leglslatlvo  qaestloa. 

Whether  the  proTiaion  of  Rev.  Codes.  1 112, 
repairing  pampblets  in  opposition  to  an  initia- 
ttre  measure  to  be  filed  the  first  Monday  of 
tbo  fourth  montii  preceding  tbe  election,  affords 
sufficient  time  to  opponents  of  the  measure,  is 
a  iegislatiTe  question  with  which  tbe  courts 
have  no  concern  in  the  absence  ot  a  contenticni 
that  the  statute  ia  invalid. 

16.  Statutes  «=>35i/a~lnltlatlve  petitions  may 
be  filed  In  sections. 

Const,  art.  6,  {  1,  requiring  initiative  peti- 
tions to  be  filed  four  months  before  tbe  elec- 
tion thereon,  the  petitions  ma;  be  filed  with 
the  secretary  of  atate  in  sections  at  different 
times  aa  aathcu^zed  by  Bev.  Oodes,  f  107,  tot 
ewiveniene*  in  filing. 

HoUowayt  J.i  dissenting. 

Original  application  for  Injunction  by  the 
State,  on  tbe  relatlioi  of  James  H.  Bonner, 
agalnat  Joe.  M.  Dixon,  Qovemor,  and  oChm, 
constltntlng  tbe  State  Board  of  Examlnerg. 
Order  to  show  causa  set  aside,  and  proceeding 
dlsmlaaed. 

A.  N.  WUtlodE,  of  Mlsaonla.  for  plalntifl. 

W.  D.  BanUn,  Atty.  Gtai.,  and  Gael  O.  WII- 
eon  and  A.  H.  Angetman,  Aast,  Attys.  Geo., 
for  defisidante. 

Harry  H.  Paraona,  o£  Missoula,  amlcns 
curtsB. 

GAI/E.N,  J.  This  is  an  orlgtoal  application 
"foT  an  Injunction  to  enjoin  the  Issuance  and 
sale  of  bonds  of  tbe  state  of  Montana  pro 
posed  to  be  Issued  by  the  defendants  under 
authority  contained  in  Initiative  measure  No. 
19,  passed  by  the  people  at  the  general  elec- 
tion held  on  November  2,  1920,  "for  the  con- 
struction, repair  and  equipment  of  buildings 
at  tbe  State  University.  Missoula;  College  of 
Agriculture  and  Medianic  Arts,  Bozeman; 
School  of  Mines,  Butte;  Normal  College,  Dil- 
lon; Orphans'  Home,  TMn  Bridges;  School 
of  Deaf  and  Blind,  Boulder;  Industrial 
School,  Miles  City;  Vocational  School  for 
Qlrls,  Helena" — all  under  the  control  of  the 
State  Board  of  Education.  Hearing  was  bad 
in  response  to  an  order  to  show  cause  why 
an  injunctitm  should  not  be  issued.  Defend- 
ants have  appeared  by  general  demurrer,  and 
upon  the  facts  set  out  in  the  complaint  the 
questions  tirlslng  must  be  determined. 

The  facts  presented,  In  so  far  as  material, 
relating  to  the  passage  of  said  measure  and 
tbe  proceedings  had  sioce  its  enactment,  are 
as  follows:    Between  March  13,  1920.  and 


July  2,  1920,  ttiere  was  filed  In  the  <rfBce  of 

the  secretary  of  state  of  the  state  of  Montana 
a  petition  for  an  Initiative  law,  which  peti- 
tion was  filed  in  sections ;  the  first  and  last 
sections  being  filed,  respectively,  on  the  two 
dates  given,  and  the  last  being  filed  fonr 
months  before  the  election  at  which  tiie  meas- 
ure was  to  be  voted  upon.  Upon  July  9, 1920, 
the  secretary  of  state  notified  tlie  Governor 
of  the  state  in  writing  of  the  filing  of  said 
petitions  for  the  Initiative  measure,  and  the 
Governor,  on  Jnly  10,  issued  his  proclamation 
as  required  by  section  109,  Revised  Codes. 
The  secretary  of  state,  prior  to  the  first  Mon- 
day in  August,  1920,  caused  to  be  printed  in 
pamphlet  form  a  true  copy  of  the  title  and 
text  of  said  initiative  measure,  with  the  num- 
ber and  form  In  which  the  questi<ni  would  be 
printed  on  a  separate  ballot  The  pamplilet 
so  published  also  included  affirmative  argu- 
ments famished  by  the  committee  whi(^  filed 
said  petition,  ^whlch  afflrmattve  arguments 
were  placed  with  th^  secretary  of  state  on  or 
before  the  first  Monday  of  June,  1920.  No 
person,  committee,  or  organization  opposing 
said  measure  placed  with  the  secretary  of 
state  for  distribution  any  pamphlet  or  print- 
ed arguments  of  any  kind  at  any  time.  Hie 
secretary  of  state,  before  the  second  Monday 
in  August,  1920,  distributed  to  eadi  county 
clerk  in  the  state  a  snfi3cleut  number  of  said 
pamphlets  to  furnish  one  copy  to  every  voter 
In  his  county.  At  the  time  the  secretary  of 
state  furnished  to  the  county  clerks  of  the 
several  counties  certified  copies  of  the  names 
of  tite  candidates  for  office,  he  also  furnished 
to  said  county  dwka,  as  required  by  sectloa 
110  of  the  Revised  Codes,  a  oertlfled  copy  of 
tire  title  and  number  of  said  initiative  meas- 
ure to  be  voted  upon  at  the  oisnlng  general 
election,  u^g  for  such  measure  the  title 
designated  for  that  purpose  by  the  committee 
which  presented  and  filed  the  petition  for 
such  initiative  measure.  The  title  so  desig- 
nated and  set  out  In  mid  certificate  cont^ed 
less  than  100  words,  viz.,  92  words,  but  the 
title  appearing  upon  the  petitions  as  filed 
contained  more  than  100  words,  vis.,  208 
words,  and  the  titie  on  the  ballot  descriptive 
of  said  measure  contained  10  words,  comit- 
Ing  "$5,000,000"  as  ona  word,  or  12  words  if 
"95,000,000"  BhaU  be  construed  aa  three  words. 
Initiative  measure  No.  18  was  voted  upon  at 
the  general  election  held  on  November  2, 
1920,  and  the  offldal  canvass  of  tbe  votes  cast 
at  the  election  for  and  against  said  measure 
disclose  that  90,444  votes  had  been  cast  for 
the  measure  and  66,237  against  It;  and  after 
such  canvass  the  Governor  regularly  issued 
his  proclamation  on  December  6, 1920,  declar- 
ing said  measure  to  be  in  full  force  and  ef- 
fect from  and  after  the  date  of  aald  procla- 
mation. Subsequently  the  State  Board  of 
Education,  In  appropriate  manner,  determin- 
ed the  necessity  for  the  issuance  of  ¥1,750,000 
of  bonds  under  authority  of  this  law  and 
made  request  of  the  State  Board  of  Bzamln- 
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«r8  to  Issue  and  sell  the  same,  and  the  State 
Board  of  Bxamlnera  has  passed  an  appropri- 
ate resolution  authorizing  the  Imiance  and 
sale  thereof. 

tnltlatlTe  measure  No.  19,  the  TsUdlty  ot 
which  is  called  In  question,  as  filed  with  Uie 
secretary  of  state,  Is  not  a  model  draft  of  an 
Initiative  measure,  in  our  oirinlon.  It  con- 
tains eight  secUons,  providing,  in  substance, 
as  follows: 

The  first  secton  authorizes  and  empowers 
the  State  Board  of  Examiners  of  the  State  of 
Moiltana  to  Issue  bonds  in  the  name  of  the 
state,  in  an  amount  not  exceeding  (5,000,000 
ta  excess  of  the  constitutional  limitation  of 
Indebtedness  and  over  and  above  any  bond 
Indebtedness  theretofore  Incurred,  the  money 
derired  from  the  sale  of  said  bonds  to  be  used 
for  the  purpose  of  con8tractin&  repairing, 
and  equipping  necessary  buildings  at  the  sev- 
eral edueattonal  InatitutionB  of  the  state  of 
Montana,  under  the  control  of  the  State 
Board  of  Education,  which  are  named  and  tn- 
dude  those  which  constitute  the' University 
of  Montana,  and  also  the  State  Orphaned 
Home  at  Twin  Bridges,  the  M(mtana  School 
for  the  Deaf  and  Blind  at  Boulder,  the  Mon- 
tana State  Industrial  S<^oc^  at  Miles  City, 
and  the  State  Vocational  Sdaool  for-  gixla  at 
Helena. 

Section  2  provides  that  the  bonds  shall  be 
Issued  at  such  times  and  in  such  amounts  as 
the  State  Board  of  Examiners  may  determine, 
none  of  the  bonds  to  be  issued  or  sold,  taow- 
evo*,  nntU  the  State  Board  of  Educaticai  shall 
have  first  determined  the  necessity  therefor 
and  have  requested  the  State  Board  of  Ex- 
aminers to  Issue  and  sell  the  same. 

Section  8  leaves  the  denomination  of  the 
bonds  to  the  determination  of  the  State  Board 
of  Examiners  and  provides  that  they  shall 
bear  date  as  of  the  date  of  issuance,  that  they 
shall  be  due  twenty  years  from  their  date, 
redeemable  at  any  time  after  ten  years  and 
bear  Interest  at  the  rate  of  6%  per  c^t  per 
annum,  payable  sMnlannually. 

Section  4  relates  to  the  form  of  the  bonds, 
provides  for  signature  by  the  State  Board  of 
Bxamlneni  and  the  alUxLag  of  the  seal  of  the 
Btafe,  and  makes  provtsion  for  Interest 
coupons. 

Section  6  authorizes  the  State  Board  of 
Examiners  to  dispose  of  the  bonds  in  such 
manner  as  they  deem  for  the  best  interest  of 
the  state,  provided  that  no  bonds  shall  be  sold 
for  less  than  par. 

Section  6  provides  that  all  money  derived 
from  the  sale  of  the  bonds  shall  be  paid  Into 
the  state  treasury  and  constitute  a  special 
fond  for  the  construction,  repair,  and  equlp- 
ment  of  necessary  buildings  at  the  Institu- 
tions named  in  the  first  section,  and  shall  be 
expended  only  for  such  purpose  end  disbursed 
by  the  state  treasurer  on  warrants  properly 
drawn  against  such  fund.  This  section  also 
provides  for  the  apportionment  of  the  money 
derived  fcpm  the  sale  of  the  bonds  as  between 


those  institutions  comprising  ttie  University 
of  Montana  and  the  other  institutions  named, 
providing  that  no  more  than  $S,7SO,000  shall 
be  expended  at  the  University  institutions, 
and  not  more  than  $1,^,000  at  the  other 
institutions. 

Section  7  provides  for  an  annual  levy  upon 
all  property  in  the  state  of  Montana  subject 
to  taxation,  of  a  tax  of  i^/ia  of  a  mill,  wbidi 
tax,  when  collected  by  the  county  treasurers 
of  the  several  counties,  shall  be  paid  into  the 
state  treasury  and  placed  In  the  "State  Edu- 
cational Bond  Sinking  and  Interest  Pund," 
which  fund  shall  be  used  exclusively  for  the 
payment  of  the  principal  and  the  Interest  ac- 
cruing on  the  bonds. 

Section  8  merely  provides  that  the  act  goes 
into  effect  from  and  after  its  approval  and 
proclamation. 

Five  grounds  are  urged  in  the  ctnnplalnt 
why  the  injunction  should  be  granted,  as  fol- 
lows: 

<1)  That  said  initiative  measure  No.  19  Is 
a  law  relating  to  ^)proprlaUons  of  money 
and  therefore  not  subject  to  t2ie  Initiative 
under  the  provlslona  of  artkAe  S,  %  1,  ot  tbe 
Constitution. 

Ct)  That  said  initiative  measure  No.  19 
<loes  not  provide  for  the  levy  of  a  tax  soffl- 
dent  to  pay  ttie  Interest  and  extinguish  the 
principal  ot  tbe  debt  authorlaed  by  tbe  act 
within  tlie  time  Umtted  by  it  for  the  pay- 
ment thereof,  as  reqobcd  bf  article  1 2,  of 
tbe  Oonatltatkm. 

(8)  That  said  Initiative  measure  contains 
more  than  one  subject,  In  contravention  of 
article  5,  |  23,  of  the  Constitution,  and  at- 
t^pta  to  authorise  the  Issuance  of  btmds  for 
several  purposes  which  are  not  related  or 
connected. 

14)  That  the  title  ot  said  initiative  meas- 
ure oceeds  100  w<nds,  tn  contravention  of 
section  liO,  Bevised  Codes,  as  amended 
chapter  66  of  the  Laws  of  lOlS,  and  tbat  the 
title  on  the  ballot  contains  more  than  10 
words,  in  cootravuition  of  section  HI,  Re- 
vised Codes,  as  amen^  by  chapter  66  of  the 
Laws  of  1913. 

(5)  That  the  petitions  tor  said  Initiative 
measure  were  not  filed  within  the  time  re- 
quired by  law,  and  persons,  committees,  or 
organizations  opposing  the  measure  were  not 
permitted  .or  given  the  oi^rtuulty  to  place 
with  the  secretary  of  state  for  distrlbuthm 
any  pamphlets  they  might  desire,  as  provid- 
ed by  section  112  of  the  Bevised  Codes. 

Before  entering  upon  a  discussion  of  the 
questions  presented,  we  take  occasion  to  com- 
pliment counsel  upon  the  manner  in  which 
the  case  has  been  briefed  and  presented. 
Heretofore  we  have  Indulged  in  criticism  of 
counsel  for  failure  to  submit  briefs  of  aid 
to  the  court  (Wing  v.  Brasher,  194  Pac.  1106. 
decided  Jan.  17.  1921,  and  not  yet  [offlciaUyj 
reported),  but  briefs  of  the  character  sulunit- 
ted  In  this  case  are  of  real  assistance  to  the 
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court;  a»  appreciated,  and  mlnimteg  -our  Ia> 
bon. 

[1]  The  law  Is  settled  that  tbe  constltutlon- 
aUty  ot  a  l^slative  enactmeut  is  prima  la- 
de presumed,  and  every  intendment  Is  In  fa- 
vor of  upholding  It,  nnleas  It  appears  uncon- 
•tttuttonal  beytmd  a  reasonable  doubt 
Northwestern  Mat.  Life  Ins-  Co.  v.  Lewis  and 
CUrk  Coonty.  28  Mont  484,  72  Pac.  982,  98 
Am.  St.  Bep.  572;  In  re  O'Brien,  29  Mont. 
580,  75  Pac.  196,  1  Ann.  Cas.  373 ;  Spratt  v. 
Helena  P.  &  T.  Co.,  37  Mont  60,  94  Pac  631 ; 
State  T.  CnnnlnghaiD,  39  Mont  197.  103  Pac. 
497,  18  Ann.  Cas.  705 ;  State  t.  Alderson,  49 
Mont  387,  142  Pac.  210,  Ann.  Oas.  1916B,  39 ; 
State  T.  Keating,  53  Mont  371,  163  Pac.  1156 ; 
Btate  V.  Wlenrich,  54  Mont.  390,  170  Pac. 
942 ;  State  t.  Stiewart  54  Mont.  604, 171  Paa 
755,  Ann.  Cas.  1918D,  1101. 

Having  before  ns  the  rule  above  stated,  fft- 
Torliig  the  cfmstitutlonality  of  a  law  enact- 
ed, unless  it  la  clearly  a  nullity  in  conse- 
quence of  constitutional  provisions  or  limita- 
tions, we  now  venture  a  di&cusMon  of  the 
several  objections  raised  to  InltlatlTe  meas- 
ure No.  19. 

The  first  objection  to  the  act  Is  that  it  vio- 
lates the  provisions  of  section  1,  art.  6,  of  the 
Constitution,  whl^  section  reads  in  part  as 
follows: 

"The  legislative  authority  of  the  state  shall 
be  vested  in  a  legislative  assembly,  conslstiiif 
of  a  senate  and  house  of  repreeeDtattves;  but 
the  people  reserve  to  themselves  power  to  pro- 
pose laws,  and  to  enact  or  reject  the  same  at 
the  polla  except  as  to  laws  relating  to  appro- 
priations of  money,  and  except  as  to  laws  for 
the  submiBsion  of  constitutional  amendments, 
and  except  as  to  local  and  special  laws,  aa 
enumerated  in  article  V,  aection  26,  of  this 
Constitution,  IndapendeDt  of  the  legislative  as- 
■emblj ;  and  also  reserve  power  at  their  own 
option,  to  approve  or  reject  at  the  polla,  any 
act  of  the  legislative  assembly,  except  as  to 
laws  uecesaary  for  the  immediate  preservation 
o(  the  public  peace,  health  or  safety,  and  ex- 
rept  as  to  laws  relating  to  appropriatlODs  of 
money,  and  except  as  to  laws  for  the  submfs* 
sion  of  constitutional  amendments,  and  except 
as  to  local  or  special  laws,  as  enumerated  in 
article  V,  section  26,  of  this  Constitution.  The 
first  power  reserved  by  the  people  is  the  ini- 
tiative, •  •  •  and  every  such  petition  shall 
include  the  full  text  of  the  measure  so  propos- 
ed. Initiative  petitions  shall  be  filed  with  the 
secretary  of  state,  not  lesa  than  four  months 
before  the  election  at  which  they  ace  to  he 
voted  apon." 

[2]  This  constitutional  provision  Is  clear 
and  unambiguous,  and  inquiry  is  made  as  to 
whether  it  has  any  application  to  the  act  un- 
der consideration.  Its  provisions  are  manda- 
tory (section  29,  art.  3).  The  declarations  of 
the  Constitution  with  reference  to  the  sub- 
ject upon  which  It  assumes  to  speak  are  con- 
clusive upon  the  Legislature  and  prevent  the 
enactment  of  any  law  which  has  for  Its  pur- 
pose the  extinctiw  or-  limitation  of  the  pow- 
ers conferred  by  the  constitutional  provi- 


siooa.  Xorttawestem  Mnt  LUfe  Ids.  Go.  v. 
Lewis  &  Clark  County,  supra.  The  people,  in 
the  exercise  of  their  leglalatlve  prerogatives, 
are  subject  to  the  same  0(«flUtuUooal  limi- 
tations as  are  applicable  to  the  legislatiTa 
assembly^ 

[3]  It  is  settled  that  In  so  far  as  the  Con- 
stitution of  the  state  ofters  no  restriction,  the 
lawmaking  body  has  plenary  legl^tlve  pow- 
er (In  re  Pomeroy,  51  Hont  119;  151  Pa& 
833),  and  no  distinction  in  this  regard  is 
made  of  a  statute  enacted  by  the  people  di- 
rectly, and  one  enacted  by  the  legislative  as- 
sembly <SUte  T.  Stewart  63  Mont  IS.  Iffil 
Pac.  809;  State  Stewart,  57  Hont  144. 187 
Paa  641). 

[4]  Generally,  the  word  "appr<9rlatioD.*'.as 
used  throu^otit  onr  Constitution,  has  refer- 
ence exduBively  to  the  general  fnad,  or  at 
any  rate  a  fund  already  ffldsttng  or  for 
which  provision  has  been  made,  as  will  be 
noted  by  an  examination  of  the  several  con- 
stitatltmal  provlsloDs  wherein  the  temi  Is 
used.  Article  5,  |  21,  reads  thus: 

"No  bill  for  the  appropriation  of  money,  ex- 
cept for  the  expenses  of  the  government,  shall 
be  Introduced  within  ten  days  of  the  close  of 
the  session,  except  by  muudmotw  ooosent  of 
the  house  In  which  It  is  songht  to  bs  iatro- 
dooed." 

Artl^  S»  S  28,  reads  thus: 

"No  UH,  Mcept  general  appropriatim  bffls. 
and  bills  for  the  codification  and  general  revi- 
sion of  the  laws,  shall  be  passed  "^'**"'"g 
more  than  one  sahjeet  which  shall  be  dearly 

expressed  in  its  title.  *  * 

Article  5.  I  33,  reads  thus: 

"The  general  appnvriatfon  bDls  shall  em- 

brace  nothing  but  appropriations  for  the  ordi- 
nary expenses  of  the  legislative,  executive  and 
judicial  departments  of  the  state,  interest  on 
tbe  public  debt  and  for  public  schools.  All 
other  appropriations  shall  be  made  by  sepa- 
rate bills,  each  embradng  but  one  snhjeot." 

Article  5,.  §  84,  reads  thus: 

"No  money  shall  be  paid  -oot  <rt  the  treassry 
except  upon  appropriations  made  by  law,  and 
on  warrant  drawn  by  the  proper  officer  in  pur- 
Buance  thereof,  except  interest  oa  the  pablk 

debt." 

Artlde  S,  I  3B,  reads  ttios: 

"No  appr^riatlon  shall  be  made  for  charita- 
ble, industrial,  edacational  or  benevolent  pur- 
poses to  any  person,  corporation  or  community 
not  under  the  absolute  control  of  the  state,  nor 
to  any  denominational  or  sectarian  bistitnttoa 
or  asaodatlmi.'* 

Article  T,  I  13,  provides  ttiat» 

The  Governor  "shall  have  power  to  disap- 
prove of  any  item  or  Items  of  any  bin  making 
nppropiHationfl  of  monpy.  embracing  distinct 
items.  OTid  thp  part  or  parts  approved  iriiall  be- 
come a  law.  and  the  item  or  items  disvprored 
shsll  be  void.  •  •  •  •* 
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Article  10,  f  4,  reads  thus: 

"The  legiBlative  assembly  eball  mak«  no  ap- 
propriationa  or  expenditures  for  capital  bnild- 
ings  or  groouda  uDtil  the  seat  of  government 
shall  bave  been  permanentlT  located,  as  herein 
provided." 

Artlde  12,  I  10.  Is  paiticQlaily  enligbtoi- 
tog  with  refer»ice  to  the  manoer  -ln  which 
the  word  "appropriation"  Is  used  through- 
out the  Gonstltuaon.   It  reads  tfam: 

"AH  taxes  levied  tor  state  purposes  shall  be 
paid  into  the  state  treasury,  and  no  money  shall 
be  drawn  from  the  treasury  bat  in  pursuance 
of  specific  appropriations  made  by  law." 

Article  12,  f  12,  reads  thus; 

"No  appropriation  ehaJl  be  made  or  any  ex- 
penditures authorized  by  the  legislative  assem- 
bly whereby  the  expenditures  of  the  state  dur- 
ing any  fiscal  year  shall  exceed  the  total  tax 
then  provided  for  by  law,  .md  applicable  to  such 
appr^triation  or  expenditure,  unless  the  le^s- 
lative  aflsembly  mniring  such  appropriation 
■hail  provide  tor  levying  a  sufficient  tax,  not 
exceeding  the  rate  idlowed  in  section  nine  (9) 
of  this  article,  to  pay  such  appropriatioas  or 
expenditures  within  such  fiscal  year.  This  pro- 
vision  shall  not  apply  to  appropriations  or  ex- 
penditures to  snppress  insurrection,  defend  the 
state,  -or  assist  m  defending  the  United  Sutes 
in  tiiae  of  war.  No  appropriation  of  pu^ic 
moneys  shall  be  nude  fot  a  longu  tomi  than 
two  ysara." 

Article  14,  I  Si  reads  as  follows: 

"The  legislative  assembly  ihall  provide  bf  law 
tor  maintaining  the  militia. '  by  appropzlktfaHM 
from  the  treasury  of  the  state." 

The  right  to  Initiate  or  refer  laws  relating 
to  "appropriations"  has  not  been  reserved 
to  the  people  under  tl^  plain  language  of 
section  1  art  5  of  the  Constitution,  and,  In 
fact,  by  the  express  terms  thereof  Is  ex- 
cluded from  either  Initiative  or  referendum 
laws.  "Appropriation"  means  an  authority 
from  the  law-making  body  In  legal  form  to 
apply  sums  of  money  out  of  that  which  may 
be  In  the  treasury  In  a  given  year,  to  sped- 
fled  objects  or  demands  against  the  state. 
3  Cyc.  565.  See,  also,  4  Corpus  Juris,  1480. 
It  means  the  setting  apart  of  a  portion  of 
the  public  funds  for  a  public  purpose,  and 
there  must  be  money  lu  the  fund  applicable 
to  the  designated  purpose  in  order. to  con- 
stitute an  appropriation.  State  v.  Hickman, 
9  Mont  370,  23  Pac.  740,  8  L.  R.  A.  403;  Jour- 
nal Pub.  Co.  T.  Kenney,  0  Mont  389,  24  Pac. 
96;  State  v.  Kenney,  10  Mont  485,  26  Pac. 
197;  Felton  v.  Hamilton  County,  Tenn.,  97 
Fed.  823,  38  C.  C.  A.  482 ;  Menefee  v.  Askew, 
26  Okl.  623,  107  Pac.  159,  27  L.  R.  A.  (N.  S.) 
587 ;  Shattuck  v.  Kincald,  31  Or.  379,  49  Pac. 
758;  Pickle  v.  FInley,  91  Tex.  484,  44  S.  W. 
480;  United  States  v.  Fisher,  109  U.  S.  143, 
3  Sup.  Ct.  154,  27  L.  Ed.  m ;  State  v.  La 
Orave,  23  Ner.  25,  41  Pac.  107S,  62  Am.  St 
Rep.  764. 

"Ai^oprlatloii,*'  AS  used  In  section  1  ot 
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article  5  of  the  Constitution,  unquestionably 
refers  to  moneys  In  the' general  fund,  or  at 
most  a  spedflc  designated  fund  In  esse,  or 
for  which  provision  has  been  made,  as  here- 
inafter pointed  out,  as  Is  indicated  by  th» 
very  language  used  prohibiting  the  Initiative 
or  referendum  of  such  measures  for  the  very 
apparent  reason  that  an  Initiative  measure 
might  be  proposed  ami  passed  by  the  people 
without  sufficient  knowledge  of  the  necessity 
therefor  or  the  amount  of  funds  available; 
and  a  r^erendum  of  any  sacb  measure 
might  easily  cripple  or  destroy  the  adminis- 
tration of  governmental  affairs  even  to  the 
extent  of  requiring  the  legislative,  executive, 
or  judldal  branches  of  the  government,  or 
all  of  them,  to  cease  to  function.  The  restric- 
tion In  this  constitutional  provision  Is  clear- 
ly directed  to  the  exclusion  of  appropriation 
measures  from  the  operation  of  the  initiative 
and  referendum  with  which  the  legUdatlve 
body  and  not  the  general  pnbUc  are  familiar. 
BartUng  v.  Walt,  96  Neb.  632,  148  N.  W.  607. 

"The  obviona  reason  for  the  exception  of  ap- 
pr<vnatioD  hills  and  bills  for  the  codification 
and  general  revision  of  the  laws,  i«  that  the 
first  are  necessary  for  the  maintenance  of  the 
government,  and  hence  their  validity  ought  not 
to  be  open  to  question  for  intonnallty;  maA  the 
latter  are  extraordinary  in  their  character  and 
both  the  members  of  the  legiriative  body  and 
the  public  are  presumed  to  know  what  is  her' 
ing  done.  Farthermore,  it  would  be  impracti- 
cable to  formulate  a  title  whioh  would  .cover 
every  subject  embraced  in  such  a  bill," '  State 
T.  District  Court,  49  Mont  IM,  140  Pac.  734. 

[i]  It  Is  not  necessary,  tocMutltute  a  valld 
appropriation,  that  the  fund  be  ttisn  la  the 
creasnry.  As  a  msttm  of  fsot,  It-  Is  very 
rarely  tbe  casa  tlut  ttiSM  <i»  fimda  to  meet 
an  appropriation  at  th«  v«rr  ttme  that  fh& 
appropriation  is  ntadft.  As  has  been  very 
a|rtly  said  la  People  v*  (^cago  A  North- 
western R.  Co.,  249  111.  170,  94  N.  E.  67: 

"It  la  not  essential  to  the  validity  of  the  ap-, 
propriation  that  funds  to  meet  the  same  *  «  * 
be,  at  the  time.  In  the  treasary.  As  a  matter 
of  tict,  there  are  seldoa  •  •  •  tbe  neees- 
aary  funds  to  meat  the  stTwal  amounts  ap- 
propriated for  any  given  year.  An  apptoprla- 
tion  may  legally  be  made  of  revenue  to  acerne 
in  the  future.  People  v.  Brook,  16  CaL  11."  . 

[B,  7]  Tbe  general  rule  Is  that  no  appro- 
priation can  be  made  until  tbe  fund  Is  at  tbe 
ttme  in  esse  or  provision  t^as  been  made  for 
raising  the  same.   Peoifle  v.  Brooks,  16  Cal. 

II,  snpra;  Shattuck  v.  Kincald,  supra;  4 
Eney.  L.  ft  P.  1227 ;  People  v.  Railway,  249 

III.  170,  94  N.  B.  67.  Here,  the  act  providing 
for  the  raising  of  the  fund  Is  Contemporane- 
ous with  provision  for  Its  disposition,  so 
that,  unless  there  was  a  fund  in  the  state 
treasury  or  one  provided  for  to  be  placed  tn 
the  treasury  and  drawn  upon  In  the  future,- 
there  is  no  "appropriation."  As  used  in 
this  constitutional  provision,  in  our  opinion, 
it  relates  to  the  gieneral,  or  at  least  to  A 
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special,  fond  of  the  state,  rather  than  such 
as  may  be  received  In  the  treasury  and 
credited  to  a  particular  fund  from  the  sale 
of  an  anthortzed  bond  Issue.  See  State  t. 
Iverson,  125  Minn.  67.  145  N.  W.  607;  Com- 
monwealth T.  Powell,  249  Pa.  144,  94  AtL 
746;  State  r.  Searle.  77  Neb.  155,  108  N.  W. 
1119,  109  N.  W.  770.  The  word  "appropria- 
tions" does  not  properly  describe  a  proposed 
bond  Issue  extending  over  a  period  of  years. 
Village  V.  Hayes,  90  App.  Dlv.  836,  85  N.  T. 
Snpp.  488;  Colbert  v.  State,  86  Miss.  769,  36 
South.  65.  The  word  "ai^ropriations,"  as 
used  in  the  Constitution,  means  the  setting 
apart  of  money  in  the  state  treasury  for  a 
Q>eclfic  purpose  after  It  has  been  placed 
therein  or  duly  provided  for.  In  State  r. 
Board,  40  Uont..59,  liH  Pac.  1055,  this  court, 
speaking  through  Mr.  Chief  Justice  Brantly, 
said: 

'*Sectl0D  12,  article  12,  supra,  construed  to- 
gether  with  section  6,  article  6,  section  11,  art. 
7,  and  section  1,  art.  12,  necessarily  requires 
the  conclnsioa  that  provision  must  be  made  for 
revenue  for  the  two  years  intervening  between 
sesiioni  of  tbe  legislsture,  and  also  that  ap- 
propriations for  the  different  needs  of  the  gov- 
ernment be  mad*  at  tbe  same  time.  Only  an 
unusual  and  anomalous  oonditioit  could  justify 
the  adoptien  at  any  other  course." 

The  act  in  question  is  self-executing,  the 
money  derived  from  the  bonds  Is  to  be  plac- 
ed in  a  spedflc  fund  designated  as  the  "State 
Educational  Bond  Sinking  and  Interest 
Fund,"  and  no  appropriation  of  such  fond  Is 
requisite  as  a  condition  precedent  to  its  being 
paid  out  on  proper  warrant 

We  are  of  opinion  that  there  Is  no  merit 
in  the  first  ooatention  made  by  tbe  plaintiff, 
as  It  would  necesidtate  a  dlstwted  constmc- 
a<m  of  language  to  hold  that  money  nlsed 
by  virtue,  of  a  bond  iasne  oonstltntes  an  "w 
pr^latlon*'  within  the  meaning  of  this  con- 
stltutional  provision,  although  the  measure 
places  limitation  upon  the  amount  wMch  may 
be  expended  for  any  specific  purpose.  Were 
this  objection  not  so  seriously  argued 
counsel.  It  would  be  by  us  dismissed  with  tax 
less  extended  ctmsideration. 

[I]  The  second  objection  raised  to  the  act 
Is  that  It  violates  section  2,  art-  13,  of  the 
Constitution.  This  section  provides  that  any 
law  creating  a  debt  shall  provide  for  tbe 
levy  of  a  tax  sufficient  to  pay  the  interest  on, 
and  extinguish  the  principal  the  debt  with- 
in the  time  limited  by  such  law  for  the  pay- 
ment thereof.  Initiative  measure  No.  10 
carries,  In  section  7,  a  provision  for  the  levy 
of  a  tax.  It  Is  indefinite  as  to  the  time  dur- 
ing which  it  shall  be  operative  and  the  tax 
levy  Is  limited.  However,  it  must  be  remem- 
bered that — 

*^e  legislative  assembly  shall  not  In  any 
manner  create  any  debt  except  by  law  which 
shall  be  irrepealable  until  the  indebtedness 
therein  provided  for  shall  have  been  fully 
paid  or  discharged."  Section  2,  art.  13,  Const. 


By  section  3,  the  denomination  of  tlie 
bonds,  date  ot  issuance,  and  date  of  redemp- 
tion are  left  to  the  judgment  and  dlscretton 
of  the  State  Board  of  Examiners,  and  dims 
Hon  Is  made  that  they  shall  be  due  20  years 
from  their  date,  redeemable  at  any  time  aft- 
er 10  years  and  bear  Interest  at  the  rate  of 
5%  per  cent  per  annum,  payable  semi-an- 
nually. ■  There  is  no  merit  to  this  injection. 
It  U  purely  a  l^islative  question,  and.  in 
our  opinion,  Is  foreclosed  by  former  decisions 
of  this  court  Godbe  v.  McCormldt,  i  Mont 
105;  Jay  v.  School  District,  24  Mont  219,  61 
Pac  250;  In  re  Pomeroy,  Bl  Mont  119,  151 
Pac.  333;  State  v.  Stewart,  58  Mont  1,  190 
Pac.  129;  State  v.  Holland,  37  Mont  3^  96 
Pac.  719;  State  v.  Stewart,  54  Mont  604,  171 
Pac.  755,  Ann.  Gas.  1918D,  1101 ;  HUl  v.  Bae. 
52  Mont  378,  158  Pac.  826,  L.  R.  A.  lOlTA, 
495,  Ann.  Cas.  1917BX  210;  6  XL  C  L.  107. 
Should  the  amount  of  tax  anthorteed  prove 
inadequate,  the  LeglslatDre  <mly  has  tbe 
power  to  Increase  the  levy.  This  can  readily 
be  accomplished  by  amendmeot  of  the  law 
when  it  satisfactorily  appears  to  thi  legis- 
lative assembly  that  the  amount  of  tax  levy 
is  Inadequate  for  the  retirment  of  tbe  bondSL 
In  SUte  V.  Stewart,  58  Mont  1, 190  Pac.  129, 
this  court  said: 

"Whether  the  levy  ot  one-half  min  on  flu  dol- 
lar is  BQfficimt  to  meet  the  obligation  Is  a 
legfalative  question  with  which  the  court  has 
nothing  to  do.  Sute  v.  Holland,  37  Mont  393, 
96  Pac.  719.  No  shoning  la  made  that  it  will 
not  be  sufficient,  and  for  the  purposes  «f  this 
heating  It  must  be  presumed  Oat  it  wUl  ba  am- 
ple." 

See,  also.  State  v.  Stewart,  54  M<mt  504, 
171  Pac.  755,  Ann.  Caa  1918D,  1101. 

[I]  The  third  ground  of  attack  Is  that. die 
act  contains  more  than  one  subject  and  at- 
tempts to  authorize  the  Issuance  of  bonds 
for  several  purposes  which  are  not  connected, 
in  contravMitton  of  section  23,  art  5,  of  the 
Constitution.  This  section  <tf  the  Const! to- 
tlon  reads  as  follows : 

"No  bill,  except  general  appropriatien  hSim, 
and  bills  for  the  codification  and  general  revi- 
rion  of  the  laws,  shall  be  passed  containing 
more  than  one  subject  which  shall  be  clearly 
expressed  in  its  title;  bat  if  any  snbject  shall 
be  embraced  in  any  act  which  shall  not  be  ex- 
pressed in  the  titie,  sodi  act  shall  be  Toid  only 
as  to  so  much  thereof  as  shall  not  ba  ao  ex- 
pressed." 

The  act  authorises  the  Issuance  of  braids, 
for  the  purpose  of  constructing,  repairing, 
and  equipping  necessary  boildlags  at  the 
several  Institutions  mentioned  In  the  act 
Seaion  648  of  the  Revised  Codes,  as  amend- 
ed by  chapter  76  of  the  Laws  of  1913,  pro- 
vides that  tho  State  Board  of  Education  sbaU 
have  general  superviston  and  control  ot  the 
University  of  Montana,  the  Montana  State 
Normal  College,  the  State  College  of  Agricul- 
ture and  Mechanic  Arts,  the  State  Oxj/buar 
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Home,  the  Montana  School  of  Mines,  the 
Montana  S(AooI  of  the  Deaf  and  Blind,  and 
the  Montana  State  Industrial  School.  Ctaai>- 
ter  101  of  the  Laws  of  1919.  estahllshinK  the 
State  Vocational  School  for  Girls  at  Helena, 
places  It  under  the  control  and  sniwrvlsion 
of  the  State  Board  of  Edncatlon,  so  that  all 
of  the  Instltatlons  affected  by  the  act  are 
under  Ihe  control  and  superrlslon  of  the 
State  Board  of  Education,  and  the  law  in 
question  Is  designed  to  provide  revenues 
means  of  a  state  bond  Issne,  for  constructing, 
repairing,  and  equipping  necessary  buildings 
at  the  several  Instltntiona  named.  It  is  clear 
to  us  that  the  act  does  not  contravene  this 
provision  of  the  Constitution,  as  such  law 
manifestly  embraces  but  a  single  purpose, 
viz.,  the  Issuance  and  sale  of  state  bonds 
whereby  fundi  may  be  raised  and  made  avail- 
able for  buildings  and  betterments  of  certain 
state  Institutions  named,  under  the  control 
of  the  State  Board  of  Education.  In  State 
V.  Ross,  38  Mont.  319,  99  Pac.  lOM.  this  court, 
speaking  through  Mr.  Justice  Holloway,  said: 

"In  Bvers  v.  HodsoQ.  36  Moot.  135,  92  Pac. 
462,  this  court,  in  considerins  a  like  objection 
to  a  statute,  said:  "The  ob^ct  of  the  constitu- 
tional provision  now  under  consideration  is  not 
to  embarrass  honest  legislation,  bnt  to  pre- 
vent the  vidons  practice,  which  prevailed  in 
aUtes  wUeh  did  not  h^re  such  |idiibitiOBB»  <rf 
Jidnins  in  one  aet  tnconvmons  and  nnrdated 
matters.  The  rule  of  interpretation  now  quite 
generally  adopted  is  that,  it  all  parts  of  the 
statute  have  a  natural  connection  and  can  rea- 
sonably be  said  to  relate,  directly  or  Indirect- 
ly, to  one  general  and  legitimate  subject  of 
legislation,  the  act  is  not  open  to  the  charge 
that  it  violates  this  coastitutlonal  provision; 
and  tUs  is  tnw  no  matter  how  czteasivdy  or 
mfaintely  It  deals  with  the  dstalla  looUng  to 
the  accomplishjnent  of  tiie  main  legidattve  pnr- 
poae.  28  Am.  A  Bng.  Ency.  of  Law  (2  Ed.) 
B76.  Or,  stating  the  converse  of  the  propor- 
tion, it  may  be  said  that  if,  after  giving  the 
aet  the  benefit  of  all  reasonable  doubts,  it  is 
apparent  that  two  or  more  independent  and  in- 
congruous subjects  ace  embraced  In  its  pro- 
visions,  the  act  win  be  held  to  transgress  the 
constitutional  provision,  and  to  be  void  by  rea- 
son tiieieoL*  The  tiUe  of  an  act  may  be  as 
comprehensive  sa  the  legislative  judgment  dic- 
tates, provided  only  that  It  looks  to  but  a  sin- 
^e  purpose  or  object,  and  the  act  may  indude 
every  matter  germane  to,  and  in  furtherance 
of,  that  purpose  or  object." 

[II]  The  purpose  of  this  section  ot  the  Goa- 
atltntioa  is  as  stated  by  Mr.  Ohlef  Justice 
Brantly,  In  State  v.  District  Court,  49  Mont 
146,  140  Pac.  732:  l.rr 

"First,  to  prevent  hodgepodge  or  logrolling' 
legislation;  second  to  prevent  surprise  or 
fraud  upon  the  -legislatore  bj  means  of  provi- 
sions In  bills  of  which  the  titles  gave  no  intima- 
tion, and  which  might  therefore  be  overlooked 
and  carelessly  and  unintentionally  adopted; 
and,  third,  to  fairly  apprise  the  people,  throagh 
such  publication  of  legislative  proceedings  as 
is  usually  made,  of  the  subjects  ot  legislation 
that  are  being  considered,  in  order  that  they 
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may-  hare  opportunl^  of  being  heard  thereon, 
by  petition  or  otherwise,  if  they  shall  so  desire: 
Cooley  on  Constitutional  Limitations,  205." 

See,  also.  State  v.  McKlnney,  29  Mont  375, 
74  Pac.  1095,  1  Ann.  Oos.  679 ;  Jobb  v.  Coun- 
ty, 20  Mont  424.  51  Pac.  1034;  and  Bussell 
V.  Chicago,  eta,  By.  Co.,  37  Mont  10,  94  Pa& 
488,  501. 

In  State  v.  Ald^wn,  49  Mont.  387, 142  Pac. 
210,  Ann.  Gas.  1916B,  88,  tlila  court  stated 
the  true  rule  applicable  In  the  fbllowlng  lan- 
guHse; 

"We  have  repeatedly  held  that  the  unity  re- 
quired by  this  section  is  served  notwithstand- 
ing the  existence  of  many  provisions  in  an  act 
where  such  provisions  sre  germane  to  the  gen- 
eral subjeet  expressed." 

See,  also,  Retd  v.  LlDcoln  County,  46  Mont. 
81.  125  Pac.  429.  In  the  tUle  of  the  act  in 
question  there  is  but  one  subject  namely,  the 
Issuance  and  sale  of  bonds  by  the'  state  for 
buildings  and  betterments  of  certain  state  In^^ 
stitutlons.  The  objection  Is  without  merit 
The  fourth  ground  of  attack  is  that  (1)  the 
title  of  the  measure  exceeds  one  hundred 
words,  and  <2)  the  legend  on  the  ballot  ex- 
ceeds ten  words,  In  violation  of  sections  110 
and  111  of  the  Revised  Codes,  as  amended  by 
,chapt«F  66,  Laws  ot  1918.  The  Oonatitution 
provides  Uiat— 

"In  submitting  the  same  [Initiative  and  ref- 
erendum measure]  to  the  people,  he  [the  sec- 
retary of  state]  and  all  otber  officers,  shall  be 
guided  by  the  general  laws  and  the  act  sub- 
Buttlng  this  amendment,  uatil  legishition  shall 
be  especially  provided  tbar^ta."  Section  1, 
art  5. 

Cttder  this  oonstitnt^onal  provision,  sec- 
tions 110  and  111  of  the  Revised  Codes,  as 
amended  by  diapter  66  (tf  the  tiaws  of  1918i 
are  oontroUIng  aa  -to  the  adsEtiidatratlve  tea- 
tore  In  the  mbmlstlon  of  socb  qneatloiis  to 
the  pe(9l«.  and  a  anbatantial  complienee  with 
swUi  l^ifislatlTe'dlnetimalB  necessary. 

[11]  Upw  examination  of  the  orl^al  pe- 
tition for  the  IniliattTe  itf  the  act  In  qtie** 
tion,  coi^  of  whhA  to  attadied  to  the  coni- 
plaint  as  an  exhibit,  It  appears  that  the  tiUe 
of  the  bUI  Is  In  excess  of  one  hundred  words 
and  comprises  a  title  of  208  words;  but  it 
also  appears  ftom  the  exhibit  attached  to 
the  complaint,  that  the  title  as  certified  to 
the  several  county  clerks  of  the  state,  contains 
less  then  one  hundred  words,  1.  e.,  92  words. 
Section  110,  as  amended  by  diapter  66,  Iiaws 
of  191^  provides: 

"The  secretary  of  state,  at  the  same  time 
that  he  /urnisfaes  to  the  county  clerk  of  the 
several  counties  certified  copies  of  the  naines  . 
of  the  candidates  for  office,  shall  also  furnish 
the  siUd  county  clerks  bis  csrtififd  copy  of  the 
tities  and  nnmbers  of  the  various  measures  to 
be  voted  upon  at  the  ensuing  general  or  special 
election,  and  he  shall  use  for  each  measure,  a 
tiUe  designated  for  that  purpose  by  the  legisla- 
tive assembly,  commHtoe,  or  organisation  pre- 
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BeottDS  and  filing  with  bim  the  act,  or  petition 
for  the  initiative  or  the  referendum  or  in  the 
petition  or  act;  provided,  that  audi  title  aball 
In  no  case  exceed  100  words,  and  shall  not  re- 
■emble  any  aoch  title  previously  filed  lor  any 
meaiure  to  ba  Bubmitted  at  that  dectton  which 
shall  be  descriptive  of  said  measnret  and  he 
shall  number  such  measures;  and  auch  title 
shall  be  printed  on  a  separate  official  ballot 
in  the  order  in  which  the  acta  referred  by  the 
legislative  assembly  and  petitioned  hj  the  peo- 
ple abaU  be  filed  in  his  office." 

There  is  no  merit  to  the  first  phase  of  this 
objection,  as  this  section  of  the  statute  does 
not  require  flie  title  of  the  UU  Itself,  as 
filed  for  the  submission  of  an  iDitlatlTe  meas- 
ure to  vote  of  the  people, ,  to  be  limited  to 
100  words;  It  merely  requlr^  the  secretary  of 
state,  in  certifying  such  measures  to  the  coun- 
ty clerks  of  Uie  several  counties,  to  use  for- 
each  measure  a  title  fiimiatied  by  the  or* 
ganisation  presenting  the  measure,  not  ex- 
ceeding 100  words.  The  title  of  the  act  pro- 
posed, as  filed  with  the  secretary  of  state, 
may,  as  Uie  title  of  the  act  in  question  does, 
contain  a  titl^  In  the  nature  of  a  table  of 
contents  in  excess  of  100  words;  but  that  is 
not  the  title  referred  to  in  the  statute.  This 
law  places  such  word  lindtaticni  only  upon 
the  tlUe  as  certified  by  the  secreUry  at  states 
The  apparent  reason  of  this  rule  Is  so  as  to 
pievoit  l^thy  and  cumbersnne  tities  ccm- 
fusing  to  tlie  voters.  The  title  as  certified 
and  printed  upon  the  official  ballot  Is  less 
in  number  of  words  than  the  limitation,  as 
to  such  number,  prescribed  by  the  statute. 

As  to  the  seomd  feature  this  objectlcm 
to  the  act  in  question,  it  is  provided  by  sec- 
tion 111  of  the  Revised  Codes,  supra,  that: 

"No  Utie  on  a  ballot  shall  contain  more  than 
ten  words,  which  shall  be  descriptive  of  the 
measure  proposed." 

The  legend  as  oertlfiea  to  the  sevnal  coun- 
ty clerks  and  as  used  ca  the  ballot  contains 
10  vords  only,  excludli^  from  compntatim 
the -words  "For  Initiative  Heasnre  No.  19," 
and  "against  Xaltiatlve  Measure  No.  19,"  and 
counting  *^,000,000"  as  <me  word.  The  form 
of  ballot  as  certified  Is  as  follows: 

"  n  For  InltlatlTfl  Measure  No.  19.    Providing  for 

|&,M0.000  BoDda  for  Buildings  ftt  State  Edn- 

caUoual  lastltutloD*. 
"  □  Agslatt  laiuatlve  Ueasurc  No.  U.  ProvIdlDg 

for  S5.000.0W  Bonds  lor  Buildings  at  SUte 

Educational  Instltnttona,** 

[It,  II]  The  conteotiOD  of  the  plalntitr  is 
wltinut  merit,  for  there  has  been  a  substan- 
tial compliance  with  statutory  requirements 
In  file  submission  of  tlie  question  to  the  elec- 
tors, Tbe  words  "For  Initiative  Measure  No. 
10,"  and  "Against  Initiative  Measure  No.  19," 
are  properly  excluded  team  computation  of 
the  number  of  words  in  the  legend  on  the 
ballot,  and  the  only  remaining  question  is 
whether  "$S,OOO,OO0"  diall  be  computed  as  1 
word  or  8  words.  If  but  one  word,  the  num- 
ber of  words  GontiUned  in  Uie  legend  eomplles 


with-  the  statutory  requlremente  and  the  leg- 
end on  the  ballot  contains  exactly  10  words, 
but  If  it  is  considered  as  Swords  (five  mil- 
lion dollars)  rather  than  1,  then  the  ntunber 
of  words  in  the  legend  is  12,  or  two  in  ex- 
cess of  the  number  limited  in  tbe  administra- 
tive statute  guiding  the  secretary  of  state 
in  tbe  certlflcatlaa  of  the  form  of  tbe  ballot. 
No  person  could  possibly  have  been  misled, 
whether  "$5,000,000"  is  properly  to  be  com- 
puted as  comprising  3  words  or  but  1.  The 
vote  for  the  bonds  has  been  carried  by  a  BUh- 
stantial  majority  and  we  do  not  deem  it  with- 
in tbe  province  of  this  court  to  nullify  a  law 
upon  any  such  hairsi^ltting  teclmicality.  It 
was  the  plain  duty  of  tbe  secretary  of  state, 
in  making  certificate  of  the  form  at  ballot, 
to  comply  with  the  administrative  statute 
goveming  tbe  performance  of  bis  duty  in 
making  certification  feectlon  111,  Revised 
Codes,  as  amended  by  chapter  66,  Laws  of 
1913),  but  the  people  cannot  be  permitted  to 
suffer  defeat  of  their  will,  expressed  in  the 
election,  merely  as  a  result  of  debate  orqoib- 
ble  whether  "$5,000,000"  comprises  1  word 
or  3.  There  is  nothing  to  Indicate  that  the 
people  have  in  a^y  manner  been  Injured  or 
deceived,  Bvm  though  technically  it  be  con- 
sidered that  there  were  2  more  words  used 
in  Che  legmd  on  the  ballot  than  authorised. 
We  quote  with  approval  and  adopt  the  lan- 
guage used  by  Mr.  C%ief  Justice  Brantiy,  in 
State  V.  Lents,  00  Mont  822,  140  Pac.  982, 
where,  in  speaking  for  the  court,  he  said: 

"No  informality  in  the  eleeticm  will  anfice  to 
defeat  their  will  [speaking  «f  the  people],  as 
expressed  by  their  votca,  if  la  (act  it  appears 
that  they  bad  actual  notice  and  did  indicate 

their  choice.  •  •  •  The  weight  of  anthwity 
is  in  favor  of  the  rale  that  if  it  appears  from 
the  evidence  that  the  people  hsd  actual  notice 
that  none  of  them  have  been  misled,  so  tliat 
they  refrained  from  voting- on  tiiat  account,  and 
tliat  they  voted  generally,  even  thoagb  it  is 
apparent  that  maay  refrained  from  voting  be- 
cause of  their  indUEereaee  aa  to  tiM  result,  tbe 
elsctiui  sliouU  be  upbdd;** 

This  case  last  dted.  of  course^  had  refer- 
ence to  notice  of  election  rather  than  the 
form  of  tbe  ballot,  but  in  our  opinion  the 
same  principles  are  Involved. 

Fnrtlier  objection  is  made  npon  tlie  ground 
that  the  legislative  petitions  wwe  not  filed 
with  the  secretary  of  state  within  tbe  time 
required  hy  section  112  of  the  Itovlaed  Oodes, 
and  that  any  person  or  organisation  deslrli^ 
to  oppose  tbe  measure  did  not  have  opjpor- 
tunlty  to  submit  pamphlets  for  drculaUim. 

Tbe  complaint  shows  on  Its  face  that  the 
last  of  tbe  petitions  were  filed  on-  July  2, 
192a  Section  112  in  question  provides  as 
follows; 

"The  secretary  ot  state  shall,  not  later  than 
the  first  Monday  of  the  third  month  next  before 
any  general  or  special  Section,  at  which  any 
proposed  law  la  to  be  submitted  to  tbe  people, 
cause  to  be  printed  a  true  copy  of  the  titie  snd 
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text  of  each  meaisre  to  be  submitted,  wltb  the 
number  and  form  In  which  the  qaestion  will  be 
printed  on  a  separate  official  ballot.  «  •  * 
The  persons,  committees,  or  daly  authorized 
officers  of  any  organization  ffling  any  petition 
for  the  InitiattTc,  bnt  no  other  person  or  'or- 
sanlsatton,  shall  have  the  right  to  place  with 
the  secretary  of  state  for  distrlbntlon,  any 
pamphlets  adrocatlng  snch  measure,  not  later 
than  the  first  Monday  of  the  fifth  month  before 
the  regular  general  or  specif  election  at  which 
the  measare  is  to  be  Toted  on;  any  person, 
committee  or  organization  opposing  any  meas- 
are  may  place  with  the  secretary  of  state  for 
distribntloD  any  pampUets  they  may  desire, 
not  later  than  the  first  Monday  of  the  fourth 
month  immediately  preceding  such  election;  as 
to  pampUets  advocating  or  opposing  any  meas- 
nre  referred  to  the  people  by  the  l^alative 
assembly,  they  shall  be  governed  by  the  same 
rnlea  of  time,  bat  they  ma;  be  placed  with  the 
secretary  of  state  by  any  person,  committee, 
or  organization.  •  «  •  The  secretary  of 
state  shall  distribute  to  each  county  clerk;  be- 
fore the  second  Monday  in  the  third  month  next 
preceding  such  regular  general  election,  a  suf- 
ficient number  of  said  bound  pamphlets  to  fur- 
nish one  eow  to  every  voter  in  Us  county. 
*  *  *  The  secretary  of  state  shall  not  be 
eUiged  to  receive  or  distribute  any  pamphlets 
advocating  or  opposing  any  measure  unlees  the 
same  shall  be  filed  with  him  within  the  time 
herein  provided." 

[14,1lj  The  CoDstltutlQii  (article  B.  I  j) 
pro. Ides  that  Initiative  petltiolu  aball  be  SI' 
ed  not  less  than  four  months  before  the  elec- 
tion at  which  they  are  to  be  voted  upon.  In 
respect  to  the  act  nnder  consideration,  then. 
fbei  filing  of  the  petitions  was  completed  Just 
four  months  before  the  day  of  electkm,  not 
counting  the  last  day  of  filing.  TTnder  this 
administrative  statute  (secticm  112,,  Bev. 
Codes),  the  time  for  pladng  wltb  the  secre- 
tary of  state  arguments  for  publication  in 
opposition  to  any  InltiatlTe  measure  runs 
from  the  date  of  the  completion  of  tbe  filing 
ot  the  petitions  for  tbs  submission  of  such 
meaMre  Section  100.  Bev.  Oodes),  rsfther 
than  from  the  date  of  tbe  Governor's  proc- 
lamatlcm  annonndng  snch  fact;  and  It  is 
noted  from  the  complaint  tliat  persons  so 
advocating  the  measure  had  a  rl^t  to,  and 
did,  file  pamphlets  in  support  of  the  measure 
not  later  than  tbe  first  Monday  of  June, 
which  filing  was  in  ample  time,  as  tbe  month 
at  Jane  was  tbe  fifth  month  preceding  the 
general  elecU<ni  held  in  November,  1920. 
Those  desiring  to  oppose  tbe  measure  should 
have  ffled  pamphlets  not  later  than  the  first 
Monday  of  the  fourth  month  preceding  the 
electioa,  that  is  to  say,  the  first  Monday  In 
July,  and  not  having  made  such  filing,  com- 
plaint cannot  be  predicated  upon  that  Uieory. 
It  Is  to  be  presumed  that  those  Interested  in 
or  opposed  to  the  measure  would  take  notice 
of  petitions  filed  In  tbe  office  of  thti  secretary 
of  state,  and  act  accordingly.  The  secretary 
of  state's  office  Is  the  repository  designated 
by  statute  and  from  which  all  persons  Inter- 1 
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ested  may  recdve  desired  Information  oo  tba 
subject  Independent  of  Qa  notice  and  knowl- 
edge wbldi  would  necessarily  be  brought  to 
the  attmtlon  bf  those  opposed  to  the  measure 
by  tbe  drcidatlon  of  petitions  and  resultant 
newspaper  comment  Knowledge  of  tiie  law 
is  presumed,  and  therefore  persons  Interested 
know,  or  should  know,  that  such  petitions  an 
filed  with  the  secretary  of  state  and  that  In 
his  office  Information  respecting  same  Is 
available.  Whether  or  not  sufficient  time  has 
been  s^ven  by  the  statute  (section  112,  Bev. 
Codes)  within  whlc^i  to  place  with  the  secre- 
tary of  state,  and  have  distributed,  aign- 
ments  In  ppposlttm  to  flie  initiative  measure. 
Is  a  question  whlcb  is  directed  to  tbe  legis- 
lative department  of  the  govwnment,  rather 
than  to  the  judicial?'  TIiIb  court  must  ap- 
ply the  law;  as  It  stands,  and  if  it  be  thought 
by  the  people  that  the  time  allowed  for  op- 
position arguments  to  Initiative  measure  Is 
insuttlelent,  the  legitiatlTe  department  of  the 
government  may  be  Indlned  to  make  amend- 
ments allowing  further  time. 

[19]  Aa  to  whether  SO  days  Is  a  sufficient 
time  within  which  ,  to  place  arguments  In  op- 
position to  an  initiative  measure  proposed 
after  the  date  prescribed  for  tiie  placing  of 
argummts  In  favgr  thereof  with  tiie  secrei 
taiy  of  state,  or  whether  the  notice  to  the 
public  of  the  fiUng  of  Initiative  petitions  is 
adequate.  Is  clearly  a  question  for  leglcAa- 
tive  determination.  If  tbe  law  does  not  peis 
mlt  a  soffldent  time  to  provide  adequate  no- 
tice, it  may  be  amended  by  the  legislative  de- 
partment Courts  have  no  concern  as  to  tbe 
expediency,  the  wisdom,  or  the  propriety  of 
legislative  acts.  6  B.  0.  L.  107;  Godbe  t. 
McCormlck,  1  Mont  106;  Jay  v.  School  Dis- 
trict, 24  Mont.  210,  61  Pac.  250;  State  t. 
Holland.  87  Mont  898,  08  Fa&  710;  In  re 
Poraeroy.  61  Mont  119,  IQl  Pac.  833:  State 
T.  Stewart  M  Mont.  004^  171  Pac.  75S,  Ann. 
Ca&  1918D.  1101:  and  State  v.  Stewart  66 
Mont  1, 190  Pac.  129.  In  matters  ot  legislar 
tive  at  governmental  policy,  the  courts  wlU 
not  tnterfere.  Hersey  v.  Nellson,  47  Mont 
132,  131  Pac.  80.  Ann.  Oas.  1014G.  968.  The 
lawmaking  power  has  spoken,  and  Its  edicts 
are  controlling  upon  the  coutt,  unless  vlola- 
ttve  of  tifte  Constitution.  No  such  objectioa 
exists  respecting  the  statnte  In  question  (sec- 
tion 112,  Bev.  Codes),  and  Its  provisions  must 
be  followed.  Moreover,  Id  the  case  under 
consideration  there  Is  no  showing  whatever 
of  prejudice  to  any  one;  nor  Is  there  any 
allegation  that  any  person  or  persons  whoso- 
ever desired  to  place  arguments  In  opposi- 
tion to  the  measure  with  the  secretary  at 
state.  There  Is  no  merit  In  tbe  suggestion 
that  the  filing  of  tbe  petitions  for  an  initia- 
tive measure  with  the  secretary  of  state  may 
not  be  made  at  dUEerent  times.  Tbe  only  re- 
quirement is  that  the  filing  sball  be  complete 
"not  less  than  four  months  before  the  elec- 
tion at  which  they  are  to  be  voted  upon." 
Section  1,  art  S,  Cmut  Section  107  of  tbe 
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Revised  Codes  expressly  authorlzea  the  peti- 
tions to  be  filed  In  "sectioiis,  for  oonTenlence 
In  handling." 

The  order  to  show  caoae  is  Bet  aside  and 
the  proceeding  dismissed. 

Dismissed. 

BRANTLT,  C.  J.,  and  REYNOLDS  and 
COOPER,  JJ.,  concur. 
HOLLOWAY,  J.,  dissenting. 


WHITE  V.  HULLS  et  aL 
SAME  V.  BLACK  et  aL 
<N0«.  4240,  4241.) 
(Bapreme  Court  of  Montana.   Feb.  4.  1921.) 

1.  Mortgaees  «=3>25(2)— Agreement  to  pat  w«fl 
la  satisfaotory  oondltio*  suffloient  ooasUera- 
tloa  of  mortgage  seourlty. 

Where  a  contractor  to  drill  a  well  in  con- 
sideration of  mortgage  eecarit;  for  the  debt 
arising  from  the  contract  agreed  to  put  the 
well  in  entirely  aatisfactory  condition;  such 
agreement  was  good  oonrideration  for  the  mort- 
gage contract,  nnder  Rer.  Codes,  |  8001. 

2.  Bills  aad  note*  «=»I40,  430— Exeontlon  of 
aaw  notes  merely  extended  Indebtedness. 

Bzecntion  of  new  ootes  and  mortgage  se-, 
cnrity  therefor,  upon  surrender  and  cancellation 
of  prior  existing  notes,  held  not  to  extingalsh 
the  Indebtedness  represented  by  the  first  notes; 
the  Only  effect  thereon  being  to  extend' tiie 
time  of  payment. 

3.  contracts  «=»ISB(6)— Mortaages  «=>4I4~ 
Duty  of  ooatraotor  to  drill  wdl  to  sink  deep- 
er If  necessary;  perfomanoe  ef  oentraot  held 
oeBdItlon  prsoedent  to  foreclosure. 

In  Tlew  of  Rev.  Codes,  {§  S02S,  6027,  as 
to  the  interpretation  of  contracts,  ^ere  the 
contractor  to  drill  a  weU  agreed  to  pat  it  in 
entirely  satisfactory  condition  in  return  for  ad- 
ditional mortgage  securi^,  it  was  his  plain  dti- 
tr,  without  additional  compensation,  to  sink 
the  well  deeper  if  necessary,  and  fuU  perform- 
ance  of  his  contract,  was  a  condition  pre- 
cedent to  his  right  of  foreclosure. 

4.  Contracts  «s»278(l)  —  Ceatraotor  eaaaot 
reoover  unless  be  has  parfermed  ooadttlon 
precedent. 

It  is  a  good  defense  to  an  action  on  a  con- 
tract that  the  obligation  to  perform  the  act 
required  was  dependent  upon  some  other  thing 
which  the  other  party  was  to  do  and  failed 
to  do.  a  right  depending  on  a  condition  preced-. 
ent  not  accruing  unless  the  condition  is  per- 
formed. 


Appeal  fnnn  District  Court,  Gallatin 
Oonnty;  Ben  B.  Law.  Judge. 

Action  by  Charles  T.  White  against  Mary 
V.  Hulls  and  another,  and  against  G.  S. 
Black  and  others,  resulting  in  decree  partly 


for  and  partly  adverse  to  plalntifC,  and  from 
an  order  denying  his  motloa  for  new  trlaU 
be  appeals.  Afllnned. 

Walter  Altken,  of  Boseman,  for  appellant 
Oewge  D.  Feaae,  of  Braeman,  for  ntt^ooA- 
mta. 

GALEN,  J.  These  two  appeals  were  tak- 
en from  the  order  of  the  district  court  de- 
nying appellant's  motion  for  a  new  trial  and 
were,  by  order  of  the  court,  constdldated. 
as  exactly  the  same  Issues  are  Involved 
in  each  appeal. 

Prior  to  the  commencement  of  the  trial 
In  the  lower  court,  the  appellant  dismissed 
as  to  the  respondraits  Merctiants  Bank  of 
Winona,  Mary  A.  Cox,  and  the  Sanborn 
Company.  The  cases  were  by  agreement 
tried  together  before  a  jury,  and  findings 
of  fact,  condusloDs  of  law.  and  decree  were 
made  in  each  case  upon  identically  the  same 
evidence,  save  and  except  the  differences  In 
the  amount  of  the  notes  and  mortgages 
executed  by  respcmdents  Maiy  V.  Bulla  and 
G.  S.  Black. 

The  appellant  sought  to  foredose  two 
mortgages,  <me  against  the  respondent  Hulls 
and  the  other  against  the  respondent  Black. 
As  a  defense  In  each  action,  the  respond- 
ents, by  answer,  pleaded  a  want  of  con- 
sideration for  the  notes  secured  by  said 
mortgages,  and  failure  of  performance  of 
contract,  In  that  appellant  bad  contracted 
to  drill  a  well  for  the  respondents^  and  had 
failed  to  fulfill  the  terms  of  bis  agreement. 
On  July  20,  1012,  the  respondents  Mary  T, 
Hulls  and  0.  S.  Black,  together  with  one  J. 
J.  Deputy,  entered  into  a  contract  in  writing 
with  the  appellant,  whereby  appellant  agreed 
to  drill  and  equip  a  well  on  the  pr<^rt7  of 
the  respondent  Hulls  for  (3.30  per  foot, 
which  contract  provided  for  payment  by  re- 
spondents for  the  work  to  be  performed. 
The  well  was  completed  on  or  about  Septem- 
ber 23, 1012,  but  was  not  paid  for  in  accord- 
ance with  the  terms  of  the  contract,  and  as 
of  that  date  the  respondent  Hulls  (who  had 
acquired  the  Interest  of  J.  J.  Deputy  In  the 
contract)  and  the  respondent  Black,  in  the 
year  1913  gave  to  appellant  their  joint  and 
several  promissory  notes  In  payment  of  the 
amount  due  under  the  contract  These  notes 
not  having  been  paid  at  maturity,  and  the 
respondents  having  had  trouble  In  securing 
water  from  the  well,  the  respondents,  on  July 
27,  1014,  took  up  these  notes,  and  separately 
executed  notes  secured  by  mortgages  on  the 
lands  owned  Individually  by  each  of  than, 
the  note  of  respondent  Mary  V.  Hulls  bq  ex- 
ecuted and  secured  being  for  the  sum  of 
$1,500,  and  tliat  of  respondent  G.  S.  BlRck 
for  the  sum  of  $305.  At  the  time  of  the 
execution  of  these  notes  and  mortgages,  the 
appellant  signed  and  delivered  to  the  re- 
spondents a  new  contract  as  follows: 


>For  otlin 
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"Jnly  27,  1914.  Mra.  Mary  V.  HuUb  and 
O.  S.  Blaefc,  Manhattan,  Montana.  This  Is  to 
certify  that  in  eonaideratlon  of  the  Becnrltr, 
first  mortgages  on  your  farm  lands,  fnmfshed 
DM  this  <lay  in  connection  with  indabtednesa  of 
$1366  eoraiinc  balane*  dM  «i  one  certain 
well,  drilled  on  the  priverty  of  Mn.  Hall  aome 
two  yeais  ago,  I  hereby  agree  to,  within  a 
reasonable  time  from  date  hereof,  pat  the  well 
in  entirely  satisfactory  condition  to  that  it 
shall  delirer  at  leut  foar  gallon*  of  water  pw 
minute." 

On  Jaly  16, 1916,  the  first  payment  on  each 
of  the  notes  secured  by  these  morl^agea 
being  overdue  and  unpaid,  and  it  being  pro- 
vided In  the  mortgages  that  In  sach  event  the 
mortgagee  might  at  his  option  regard  the 
entire  debt  due  and  coillectlble,  appelant  com- 
menced these  actions  to  collect  the  wtude 
amount  of  tbe^  notes  and  to  foredow  sadH 
mortgage  secnflty. 

The  answer  of  respondents  pleads  failure 
and  refoaal  of  performance  of  appellant's 
contract,  and  want  of  consideration  for  the 
making  of  the  notes  and  mortgages  of  July 
27,  1914,  and  also  a  counterclaim  tor  dam- 
ages. The  trial  court  eliminated  the  dam- 
age feature,  and  in  thla  respect  was  entirely 
correct,  In  our  opinion.  It  nttde  findings  of 
fact  and  conclusions  of  law,  doiylng  aHiellant 
the  right  of  foreclosure  on  the  mortgages,  but 
found  in  faynr  of  appellant  for  the  amount  of 
Indebtedness  for  the  drilling  of  the  well 
under  the  first  contract,  and  entered  decree 
accordingly. 

The  piTotal  questlMi,  and  In  flact  the  only 
qneBtl<Hi  in  the  cases,  Is  whether  there  has 
been  a  failure  of  performance  ot  the  «h1' 
tract  or  of  conatderatiai  for  the  mortgage 
secnrity  giTsn  to  appelant  by  the  revonO- 
entB,  dated  July  27, 1914.  . 

For  detennlnation  of  the  equities  Involred 
In  this'  cas^  we  shall  consider  the  fifth  as- 
signment of  error  only,  which  raises  every 
oQwr  qnestton  presented  by  die  other  spec- 
ificatltm  of  error,  sodi  assignment  being  as 
follows: 

"(5)  The  eonrt  erred  in  making  eondaaion  of 
law  No.  l." 

CoDcluslon  of  law  No.  1,  as  made  by  the 

trial  court.  Is  as  follows: 

"That  the  plaintiff  is  not  entitled  to  foredote 
the  mortgage  sued  upon  in  this  action,  tor  the 
reason  that  he  has  failed  to  comply  with  the 
terms  of  his  contract  at  the  time  of  the  execa- 
tion  and  delivery  of  the  mortgage." 

On  first  examination  and  study  of  the 
record  and  of  the  findings  of  fact  and  con- 
clusions of  law  as  made  by  the  trial  court, 
we  were  of  opinion  that  there  was  an  bicon- 
alstency  tn  the  findings  as  adopted  and  made, 
but  on  careful  study  and  review  they  have 
been  found  to  harmonize.  If  the  contract 
of  the  appellant  White,  dated  July  27,  1914, 
be  considered  as  superseding  all  former  con- 
tracts, then  there  would  be  a  manifest  con- 


flict in  the  findings  as  made  by  the  district 
court,  as  It  would  not  be  proper  under  sodi 
theory  to  find  a  failure  of  performance  at 
appellant's  contract,  and  also  to  find  an  ex- 
isting Indebtedness  due  firom  the  req>ondents 
to  the  ^9»eUant  fbr  the  full  amount  of  the 
notes. 

[1]  From  a  review  of  all  of  the  evidence  In 
in  the  case,  we  are  satisfied  that  the  findings 
of  fact  and  cwcloslons  of  law  made  by  the 
trial  court  were  Justified,  as  the  original  con- 
tract for  the  drilling  of  the  well,  dated  July 
20,  1912,  had  been  fully  executed  and  the 
well  accepted  by  the  respondrats  and  by  them 
paid  for,  by  the  execution  and  delivery  of 
their  Joint  and  several  promissory  notes, 
dated  September  23,  1912.  Thereafter,  doe 
to  the  fact  that  the  well  was  not  working 
satisfactorily,  the  appellant,  as  an  Induce- 
ment to  the  respondents  to  secure  the  amount 
of  the  Indebtedness  thai  admittedly  due  and 
owing  to  the  appellant  for  the  drilling  of 
the  well,  executed  the  contract  dated  July 
27, 1914.  Upon  reference  to  the  terms  of  such 
contract  it  will  be  found  that  there  was  then 
an  admitted  Indebtedness  on  the  part  of  the 
respondents  to  the  appelant  la  the  sum  of 
$1,86S.  covering  the  balance  due  for  the 
drilUng  of  the  well  under  the  contract  of 
July  20,  1912,  and  the  ai^^lant,  by  such 
contract  of  July  27,  1914.  agreed.  In  con- 
sideration of  first  mortg^e  securi^  on  the 
farm  lands  belonging  to  the  reapmdmts,  to 
"put  the  wtil  in  an  entli^  satisfactory 
condition  so  that  it  will  deliver  at  least  four 
gallons  of  water  per  minute."  This  agree- 
ment did  not  affect  the  executed  contract 
or  the  amount  of  the  admitted  Indebtedness, 
but  rather  constituted  a  new  promise  and 
obligation  on  appellant's  part  in  -conBidera- 
tion  of  mortgage  security  for  the  amount  oC 
the  debt.  The  Indebtedness  existing  under 
the  orlghial  pMitract  was  not  affected,  but 
In  ctmslderatifHi  of  such  mortgage  security 
appellant  agreed  to  put  the  well  In  entirely 
satlstectory  condition.  This  was  a  good 
consideration  for  the  contract 

"Any  benefit  conferred  or  agreed  to  be  con- 
ferred apon  the  promisor,  by  any  other  per- 
son, to  which  the  promisor  is  not  lawfully  en- 
titled, or  any  prejudice  suffered,  or  agreed  to 
be  suffered,  by  such  person  other  than  irach 
as  he  is  at  the  time  of  consent  lawfully  bound 
to  anfler.  aa  an  Indacemeht  to  the  promisor, 
is  a  good  consideration  for  a  promise."  Sec- 
tion fSOOl,  Bflv.  Oodes;  Bmeraon-Brantingham 
Imidement  Co.  v.  Anderson,  191  Pac.  16ft,  de- 
cided by  this  court  December  18,  ViSXt,  and 
not  yet  [officially]  reported." 

[2,  3]  The  execution  of  the  new  notes  and 
mortgage  security  therefor  upon  surrender 
and  cancellation  of  the  first  notes  did  not 
extinguish  the  existing  Indebtedness,  and  thai 
only  effect  thereon  was  to  extend  the  time 
of  payment.  The  consideration  for  the  con- 
tract of  July  27, 1914,  is  self-evident,  and  the 
only  remaining  question  Is  that  of  perfornt- 


Digitized  by  Google 


852 


196  PAOiriG  BEPOBTBB 


OfoaL 


ance  of  Uie  owtract  on  the  part  of  tLjfpA- 
laot  If  be  made  full  performance,  be  now 
haa  a  ri^t  of  fomAosure  od  tbe  mMtgage 
security,  otbendse  not 

"A  contract  must  be  so  interpreted  am  to  give 
effect  to  tbe  mutual  intentioD  of  the  perttea  as 
it  existod  at  the  time  of  contEactiiig,  ao  far 
as  the  tMvae  is  ascertainable  and  lawftiL"  Sec- 
tion 5025,  Rev.  Codes. 

"Tbe  lanenage  of  a  contract  ia  to  govern  its 
interpretation,  if  the  language  is  dear  and  ez- 
plidt,  and  does  not  involTe  an  absurdity."  Id., 
6027. 

Applying  these  mlea  to  the  ocmtract  of 
July  27,  1914.  it  will  be  found  by  an  abun- 
dance of  eridaice,  admitted  to  be  true  by 
Oie  appellant,  that  when  appelant  left  the 
well  and  abandoned  his  contract  tbe  well 
was  not  by  the  aiqpeilant  put  In  a  satlsfactwy 
ooodltton.  On  the  contrary.  It  an;>ears  that 
the  appelant  broke  the  pump  pipe,  dropped  it 
into  the  well,  and  left  440  feet  thereof  In 
the  well ;  that  there  is  a'  part  of  the  pump 
rod  In  the  bottom  of  the  Well;  that  there  are 
two  cylinders  and  one  plunger  In  the  well; 
that  it  iB  foil  €t  sand,  and  should  be  due 
Atepet,  and  la  now  all  dogged  19,  bo  Oiat 
water  eonld  not  be  produced  therefrom  at 
all.  If  it  should  have  been  sunk  deeper, 
the  appellant  obligated  himself  to  sbik  it 
deeper  under  his  last  agreement,  and  it  was 
his  plain  duty  t»  do  so  without  additional 
oompoiaBtioa.  And  In  truth  and  tn  fact.  In 
consequence  of  appellant's  Ihllnre  of  perfinm- 
anee  <tf  his  contract  of  July  27, 1914,  and  the 
diaracter  of  work  done  by  him  in  pursu- 
ance thereof,  the  w^  has  been  left  of  no 
present  use  or  value  whatsoever. 

[4}  It  is  a  weU-settled  rale  that  la  a 
good  d^ensa  to  an  actitm  en  a  contract  that 
the  obligation  to  perform  the  act  roQUired 
was  dwoMlent  vpon  some  oth^  thing  whldk 
the  other  party  was  to  do  and  has  failed  to 
do;  and  a  rigM  depei^ing  upon  a  omdltkm 
precedent  does  not  accrue  nnlesB  the  cwdl- 
tion  is  performed.  6  R.  C.  U  i  825.  The 
performance  of  the  condition  Is  precedent 
to  the  right  of  payment.  Franklin  t.  Sdinltz, 
28  Mont  166,  57  Pac.  1037;  Walte  r.  Shoe- 
maker Co.,  60  Mont  204,  146  tac.  736.  Ap- 
vHylae  the  rule  to  this  case,  appellant  must 
show  a  performance  of  his  ccmtract  as  a  con- 
ditifm  precedent  to'  his  rifi^t  of  foredosnre 
on  the  mortgage  security. 

The  case  of  Llttrell  WUoox,  11  Mont. 
77,  27  Pac.  394,  dted  by  counsel  for  the 
appellant  is  not  In  pcdnt,  as  there  was  not 
Involved  therein  the  construction  of  an  ex- 
press contract  in  writing  Such  as  the  appel- 
lant entered  Into  on  Jiily  27, 1914.  That  was 
an  action  on  the  quantum  meruit  fbr  sinking 
a  well,  and  the  court  very  properly  decided 
that  an  agreement  to  drill  a  well  caonot  in 
the  absence  of  any  special  contract,  be  con- 
strued as  an  undertaking  that  water,  other 
thao  surface  water,  shall  be  obtained. 


And  the  case  ot  Slgwwth  t.  Hotcomb 
(Iowa)  79  N.  W,  364,  cited  by  ooaoad  for  i»- 
Wondents.  has  no  applleatlim  to  cam 
under  eonsideratlca,  as  Oiat  case  arose  ba 
an  action  to  recovw  on  a  note  ^trea  tor  woi^ 
in  drilling  a  well  under  a  contract  requiring 
the  wdl  drtUar  to  provide  a  "well"  sufficient 
for  stock  and  domestic  purposes.  The  caae 
turned  on  a  constructhm  of  the  word  "well** 
as  used  In  the  contract  The  well  proved 
of  no  value,  and  such  tact  was  pleaded 
to  show  a  total  AUlure  of  consideration  fbr 
the  note,  whidi  was  upheld.  In  our  opitAoa, 
there  was  a  valid  conslderatlm  fior  tbe  ex- 
ecntlOD  by  the  appellant  of  tbe  contract  of 
Jnly  27,  1014,  namely,  mortgage  secnxity 
for  the  amount  of  tba  Indebtedness  doe  him 
for  the  drlUittg  of  tbe  wclL  The  appellant 
assumed  a  new  obl^tlcm  In  conslderatian 
of  the  mortgage  security,  jfz.  within  a  rea- 
sonable tfane  to  '^t  the  well  in  an  entirely 
satlseactory  oondltiim  so  that  it  shall  de- 
liver at  least  ftrar  gtilona  of  water  per  mln- 
nte."  Tbe  admitted  indebtedness  on  the 
located  omtraet  tat  drllUng  the  well  stm 
exists;  but  appellant  ^  virtue  of  failwe 
of  pocfonnanoe  of  his  oontnct  (tf  JUy  27, 
1914.  has  forfeited  the  right  to  ftoredooe  his 
mortgage  security,  and  he  waa  properly  de- 
nied audi  rl^t  br  tbe  trial  court 

For  the  reasons  stated,  ve  are  of  opin- 
{  km  that  the  trial  court  did  not  err  in  mak* 
;  ing  Its  jBadhias  oC  fact  and  oondnskos  of 
,  law,  and  the  order  appealed  tnm  ia  Oma- 
fore  affirmed. 
Affirmed. 

BBANTLT.  a  X,  and  BEZNOLDS,  OOOP- 
Sa,  and  HOLLOWAT,  J  J.,  concur. 


STATE  BANK  OF  DARBY  v.  PEW  et  aL 

(No.  4259.) 

(Supreme  Court  of  Montana.   Feb.  10,  1021.) 

f.  Contracts  <&=>50— Code  deinltlos  sf  "looi 
oonslderatloa"  stated. 
By  Kev.  Codes,  S  5001,  a  good  consideration 

is  any  benefit  conferred  or  agreed  to  be  con- 
ferred upon  the  promisor  by  any  other  person, 
to  which  the  promisor  is  not  lawfnDy  enti- 
tled, or  any  prejudice  saflfered  or  agreed  to  be 
snffered  by  such  person,  other  than  audi  as 
be  is  at  tiie  time  of  eons^t  Iswfnlly  bound 
to  solfer,  as  an  Inducement  to  the  promisor. 

[Ed.  Note,— For  other  deflnltionB,  see  Words 
and  I%raacB,  First  and  Second  Series,  Good 
Consideration.] 

2.  Coatraets  «=3>I66— Costraet  dees  sot  laeor- 
perats  stlpulatlass  of  aaother  eeatract  ex- 
cept as  set  forth  or  referred  to. 

A  contract  will  not  be  held  to  incorporate 
stipulationB  embo^ed  in  another  contract  save 
in  ao  ftir  as  the  same  are  apedficaUy  eat  forth 
or  identified  by  reference. 
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5.  Priaolpiil  Md  siiraty  4=biII>— Surety  for  oon- 
trabtor  t«  constmot  water-tlgtit  baMineat 
koHpd  by  Unit  of  bond. 

Id  view  of  Bev.  Codes.  H  6027,  5028,  6030, 
5032,  S0S6,  5037,  surety  on  bond  oi  contrac- 
tor witii  bank  to  build  a  water-tight  iMtsenient 
or  cellar,  the  condition  of  the  obligaUon  being 
tbat  the  basement  or  cellar'  aboald  remain 
water-tight  for  a  year  from  date,  which  bond 
for  valnable  conaideration  wai  extended  by 
rider,  JkeU  bound  by  the  term*  of  tha  bond, 
mder  which  its  obli^tions  were  oompleta,  def* 
fadte,  certain,  and  noambiguous. 

4.  Centraota  «=»  1 43— Courts  may  eiforea^  bit 
■ot  oreatfl,  oontraetaal  llabilitlas. 

Courts  may  enforce,  bnt  not  create,  eon- 
traetoal  UabiUtieB. 

6.  Priaetpal  aad  aarety  «=:»8S(2)— OMrgee  held 
•■titled  t»  reoaver  from  sarety  of  ooatnu^ 
tor  expanse  of  oonstraotlea. 

A  banki  whose  contractor  to  construct  a 
water-tight  basement  defaulted,  la  entitled  to 
recoTer  from  the  contractor's  surety  the 
amount  reasonably  necessary  for  it  to  expend 
to  secure  a  water-tight  basetuent,  in  no  caM 
to  exceed  the  amount  alleged  to  bare  bean  ex- 
pended. 

6.  Priaolpal  and  aarety  «3»82<2)— Uabllity  of 
aaraty  whoaa  pHnolpat  defanltad  hold  far 

By  reaaon  of  defanlt  by  a  contractor  to 
eoBstroct  a  water-ti^t  baeemeot  for  a  bank, 
the  bank  was  entitled  to  recorer  at  least  nom- 
inal damagea  froai  tka  contraetor'a  aurety,  ao 
that  defendant  snret?  waa  not  entitled  to  di< 
reeled  verdict. 

7.  Prinelpal  and  earety  «s>l60— Testlmeay  held 
pmparly  adailtted  an  nnAanrn  of  damagaa 

far  oaatraator'a  dafontt. 
In  an  action  br  a  bank  gainst  ita  con* 
tractox  to  conatmet  a  water-tight  baattnent 
and  the  oonixaetor'a  surety,  a  draft,  paynfala 
to  the  order  ot  a  companj^  in  payment  for 
work  in  rendering  the  basement  water-tight, 
and  testimony  of  one  of  the  proprietors  ot 
such  company'  as  to  what  he  received  for  con- 
stmctfaig  the  baaement,  were  property  admitted 
on  the  meaanr^  of  damagea  sustained  by  the 
bank  from  the  ewtractor's  default. 

Anieal  JCrom  District  Court,  BavaUi  Coun- 
ty ;   Tbeo.  Lentz,  Judge. 

Action  by  the  State  Bank  of  Darby  against 
Ueot^e  B.  Pew  and  another.  From  Judgment 
for  plaintiff,  and  order  denying  defendants' 
motion  for  new  trial,  defendants  ai)i>eal. 
Judgment  and  order  affirmed. 

Hall  ft  Pope,  of  Misaoula.  for  app^lants. 
Wagner  ft  Taylor,  of  Hamilton,  ft>r  re- 
apondenl 

GALEN,  7.  Thia  Is  an  action  brought 
respondent  against  appellants  to  recover 
damagea  upon  a  bond  executed  by  the  apptf- 
lants  George  B.  Pew,  as  pilncipal,  and  Fi- 
delity ft  Deposit  Company  of  Maryland,  as 
surety,  It  being  alleged  that  Pew  entered  Into 


an  agreement  to  build  for  respondeat  a  wa* 
ter-tlght  basement  or  cellar  under  a  certain 
bank  building  by  him  to  be  constructed,  aa 
oontractor  and  builder,  at  the  town  of  Darby, 
Ravalli  county,  Mont  The  bond  Is  in  words 
and  flgnrea  as  fpllowa:  "Fld^ty  ft  Deposit 
Company  ot  Marylaztd. 

"Home  Office:  Baltimore.  Maryland. 
"Bond. 

"Know  all  men  hy  these  present^that  we, 
George  H.  Pew,  of  Bfiaaonla,  Montamf,  as  prln- 
cipal,  and  Fidelity  &  Depoeit  Company  of 
h^ryland,  as  surely,  are  held  and  firmly  bound 
unto  the  State  Bank  of  Darby,  Darby,  Montana, 
in  the  full  and  Just  sum  of  one  thousand  doUari 
($1,000.00)  for  the  payment  of  which  sum  we 
bind  ourselves,  or  heirs,  executors  aod  admin- 
istrators, successors  and  assigus,  firmly  by  the 
presents. 

"Signed,  sealed  and  dated  this  20th  &ay  of 
July,  1014. 

"The  condition  of  this  oMigation  is  such, 
that,  whereas,  the  above-bonnden  i«incipal  did 
on  the  24th  day  of  June,  19X4.  enter  into  a 
contract  with  the  said  State  Bank  of  Darby 
for  the  conatmetion  of  a  certain  bank  buQd- 
ing  on  lot  1,  block  7.  "in  the  town  of  Darby, 
Montana,  and  did  guarantee  therein  that  the 
basement  or  cellar  of  said  buUding  afaould  be 
and  remain  water-tight  for  the  period  of  one 
year  from  the  date  thereof: 

"Now  therefore,  if  the  basement  or  cellar 
of  said  bank  building  shall  be  and  remidn  wa- 
ter-tight (as  applied  to  the  commonly  accept- 
ed meaning  of  the  word  water-tight  aa  applied 
to  the  cellara  of  huilffingn)  for  the  period  of 
one  year  from  the  date  here<^,  then  this  obli- 
gation to  be  null  and  yoid;  otherwise  to  re- 
main in  full  force  and  effect. 

"It  is  understood  and  agreed  between  all  the 
parties  to  this  bond  and  the  condition  npon 
which  the  surety  executes  the  bond,  that  in 
event  of  a  claim  by  the  said  bank  under  this 
bond  the  surety  shall  only  be  ttahle  for  actu- 
al and  maWrial  damage  to  aaid  bank  or  aaid 
building  by  the  failure  of  the  cellar  or  baae- 
ment to  be  water-tight  as  aforefiidd.  [Signed! 
Geo.  G.  Pew.  Principal.  Fidelity  ft  Deposit 
Company  of  Maryland,  by  W.  Ii.  Berry,  Attor- 
ney in  Fact. 

"Attest:  W.  S.  McCrea,  General  Agent 
ISeaL]" 

By  "rider"  for  a  valuable  consideration 
it  was  extended  by  the  surety,  as  to  term, 
to  November  1,  1915. 

It  ia  alleged  by  respondent  tMt^ 

"Owing  to  the  negligent  and  fraudulent  con- 
struction of  bnch  baaement  by  the  appellant 
Pew,  it  was  not  water-tight  and  by  reason 
thereof  respondent  was  compelled  to  expend 
$875  to  have  the  same  repaired  and  made  wa- 
ter-tight, and  lost  $117.76  in  addition  there- 
to on  account  of  loss  of  tenants." 

The  appellant  Pew,  in  his  separate  answer, 
admits  the  execution  of  the  bond  sued  upon, 
but  denies  that  it  was  executed  to  secure  any 
agreement  or  guaranty  that  the  basement 
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would  remain  water-tight  He  admits  that 
he  constructed  said  basement,  and  allies  that 
in  Qie  constrnctlMi  thereof  he  fully  and  com- 
pletely compiled  with  all  of  the  terms  and 
specifications  set  ont  in  his  bnllding  contract. 
For  a  further  defense  he  alleges  that  by  the 
terms'  of  his  ctrntract  with  the  respondent 
he  was  required  to  perform  the  worfc  accord- 
ing to  certain  spedflcatlons,  and  In  the  man- 
ner designated  by  respondent's  ardiitect  and 
to  furnish  snrety  bond  for  the  performance 
of  sueh  gilding  contract ;  that  he  furnished 
the  reguRd  bond  ($3,000),  and  In  every  par- 
ticular compiled  with  his  building  contract 
and  with  the  s);>ecIflcations  ther^  provided, 
and  that  his  completed  work  was  accepted 
and  the  contract  price  paid;  that  he  was 
required  to  follow  the  speciflcatlons  without 
departure  therefrom,  and  was  not  permitted 
to  do  the  work  in  any  other  manner  than 
that  JlroTlded  in  the  cimtract,  and  was  ab- 
Bolntely  precluded  by  the  respond^t  from 
doing  so.  For  a  second  separate  defense, 
appelant  Pew  alleged  that  the  bond  set  ont 
in  plaintlCTs  complaint  was  without  any  con- 
sideration; and  for  a  third  defense  that  as 
soon  as  the  leakage  had  developed  in  said 
basement  he  oifered  to  stop  and  repair  the 
same,  but  that  respond^t  failed  and  refused 
to  allow  him  to  do  so. 

The  gyrate  aaswer  of  the  Fld^ty  &  De- 
poBit  Cornqpany  admits  that  appellant  Pe« 
Altered  Into  a  omtnict  wltb  the  plaintiff  to 
construct  the  building;  that  Pew  coustrocted 
the  basement,  and  that  it  signed  the  bond 
set  out  In  the  ccnnplalnt,  and  denied  all  other 
allegations  of  the  complaint  It  also  relies 
and  pleads  the  same  three  separate  defenses 
made  by  wpdlant  Pew.  The  only  new  mat- 
ter contained  in  the  replies  filed  by  the  re- 
spondmt  Is  tbA  the  qiedfications,  which 
were  a  part  of  the  contract,  owtalned  the 
following  oimditlon: 

"Tlie  contractor  [being  the  said  defendant 
George  H.  Pew]  shall,  upon  receiving  the  final 
payment  for  this  work,  deliver  to  the  owner 
[being  the  plaintiff  her^n]  a  written  and  sign- 
ed gnaranty  that  the  foundation  shall  be  wa- 
ter-tight for  a  period  ai  one  year  from  the  date 
of  final  acceptance  and  shall  furnish  a  surety 
bond  for  $1,000  to  accompany  the  guaranty  U 
required." 

The  case  was  tried  before  a  Jury,  and  a 
general  verdict  rendered  in  favor  of  respond- 
ent for  the  sum  of  $675.  The  appeal  is  taken 
from  the  Judgment  and  order  made  by  the 
trial  court  denying  appellants'  motion  for  a 
new  trial. 

The  pivotal  and  only  material  question  in- 
volved in  this  case  Is  embraced  In  the  first 
four  assignments  of  error,  which  question  is: 
Whether  appellants  are  relieved  from  respon- 
sibility to  answer  In  damages  on  the  bond 
made  the  basis  of  this  action  because  of  al- 
leged compliance  with  the  plaus  and  specifi- 
cations furulshed  by  the  architect. 

The  building  contract  bears  date  June  24, 
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1M,4,  and  the  required  bond  for  the  perform* 
ance  thereof  ($3,000)  was  furnished  by  the 
appellants  dated  July  18,  1914,  wherein  ex- 
ception of  responsibility  is  made  of  require- 
ment 'In  the  ccmtract  or  speciflcatlons  re- 
specting guaranties  of  efficiency  or  wearing 
qualities  or  for  maintenance  or  repairs,  nor 
does  it  obligate  the  surety  to  furnish  any 
other  bond  covering  such  provisions  of  the 
contract  or  8pe<lflcatl(His/'  In  the  speciflca- 
tlons made  a  part  of  the  buUdlng  contract  by 
reference,  the  bond  made  the  basis  of  this 
suit  is  provided  for  in  the  following  lan- 
guage: 

"Guaranty:  The  contractor  shall,  upon  re- 
ceiving the  final  payment  for  tbis  work,  de- 
liver to  the  owner  a  written  and  signed  guar- 
anty that  the  foundation  shall  be  water-tight 
for  a  period  of  one  year  from  the  date  of  final 
acceptance  and  (umisb  a  surety  bond  for 
$1,000  to  accompany  the  guaranty,  if  reqttired.** 

In  the  building  contract  It  Is  provided 
that— 

The  "contractor  [Pew]  will  provide  all  the 
materials  and  perform  all  the  work  •  *  • 
with  the  following  changes— lay  6"  salt  glased 
cellar  pipe  850  feet  from  rear  of  bulldnig  and 
around  basement  walls  laid  below  basement 
floor  on  a  proper  grade  to  drain,  as  shown  in 
the  drawings  and  described  in  the  ipedficationB 
prepared  by  Ole  Blakke,  Missoula,  Mont,  archi- 
tect*, wbidi  i^ecifleattoas  are  identified  by 
the  signatures  of  the  purtles  hereto  and  be- 
come hereby  a  part  of  this  camtnwt." 

The  Bpedfloattons  were  not,  in  fact,  signed 
by  the  parties^  bat  it  la  admitted  that  such 
speddcaUons  were  the  very  ones  referred  to 
In  the  buildhv  otmtniet,  so  tHat  Owe  Is 
no  anestioB  but  what  l^eiy  fonned  a  part 
thereof.  Moreover,  after  completion  of  the 
work  the  appellant  Pew  executed  and  de- 
livered to  respondent  a  receipt  in  words  anft 
figures  as  follows,  to  wit: 

"Darby,  Montana,  January  28,  191S. 

"On  my  representation  that  all  bills  for  ma- 
terial and  labor  entering  into  the  construc- 
tion of  the  bank  building  which  I  contracted 
to  baiid  for  the  State  Bnik  of  Darby,  Darby, 
MontanOf  are  paid,  said  bank  has  this  day  paid 
me  the  final  payment  of  $1,600  In  fnU  for 
tiie  construction  of  said  bafldlng. 

"I  hereby  agree  to  hold  stdd  bank  harmless 
from  any  costs  of  any  action  brought  to  re- 
cover for  labor  or  material  that  has  entered  In- 
to the  building,  or  the  foreclosnre  at  liens  on 
seme. 

"Furthermore,  this  final  payment  is  not  con- 
strued by  me-  to  invalidate  a  certain  bond 
given  by  me  and  executed  by  the  Fidelity  De- 
posit Company  of  Maryland,  of  Baltimore,  on 
my  behalf,  guaranteeing  to  said  State  Bank  of 
Darby  that  the  basement  of  said  bank  building 
shall  be  and  remain  water-tight  antil  the  ex- 
piration of  the  time  mentioned  In  aafd  bond, 
namely,  November  1,  1915. 

"Geo.  H.  Pew.  [SeaL] 

"Signed  in  presence  of  Sever  Thompson." 
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It  appeara  tbe  basement  was  completed  In 
the  fall  of  1014,  and  was  dr;  auUl  about 
June  1,  191G;  that  it  was  not  water-tight, 
and  that  before  the  expiration  of  the  guar- 
anty period  of  one  year,  1.  e.,  in  the  month  of 
Jane,  1916,  water  came  In  through  the  floor, 
the  walla,  and  jildes,  and  water  had  to  he 
pumped  out  eyery  day  or  so ;  it  would  stand 
two  or  three  Inches  deep  on  the  floor  of  Qxb 
basement,  and  that  condition  continued  nntU 
the  first  part  of  September,  1915,  and  then  It 
filled  with  water  entirely. 

The  appellant  Pew,  although  admitting 
that  the  basem^t  was  not  water-tight,  de- 
manded additional  pay  to  place  the  base- 
ment in  condition,  notwithstanding  the  provi- 
sions of  the  bond  sued  npon  and  the  receipt 
by  him  executed  after  completion  of  the 
work  at  the  time  flual  payment  was  made 
therefor,  asserting  that  the  bond  was  of  no 
binding  force.  In  consequence  the  respond- 
ent, in  the  ^rlng  of  1916,  employed  Olson 
ft  Johnson,  of  Missoula,  Mont,  to  put  the 
basemoit  in  condition,  and  paid  the  latter 
company  for  the  performance  of  the  work 
and  labor  the  sum  of  $875. 

Appellants  contend  that  the  bond  made  thh 
basis  of  this  action  must  be  construed  In 
connection  with  the  building  contract,  and 
that  there  can  be  no  liability  so  long  as  the 
plans  and  specifications  furnished  by  re- 
spondent were  followed.  In  support  of  their 
position  they  rely  upon  Watson  t.  O'Neill, 
14  Mont.  197,  35  Pac.  10^,  wherein  it  is  held 
that  a  bond  given  in  connection  with  a  build- 
ing contract  and  conditioned  for  the  furnish- 
ing of  all  labor  and  material  necessary  to  the 
completion  of  the  building,  as  specified  and 
shown 'on  the  plans  furnished  by  the  archi- 
tect, being  contemporaneous  and  parts  of 
the  same  transaction,  should  be  construed 
with  the  building  contract  so  that  each  may 
explain  the  other  under  section  632  of  the 
Code  of  Cirll  Procedure,  Oomp.  Stat.  1887 
(section  7877,  Rev.  Codes).  This  case  is  eas- 
ily distinguishable  from  the  one  now  before 
us.  The  former  case  was  Upon  a  bond  given 
for  ,the  perfotmance  of  a  building  contract, 
and  reference .  was  specifically  made  in  the 
bond,  not  only  to  the  building  contract,  but 
also  to  the  Bpedficatlcma  for  the  work.  They 
were  contemporaneous  of  execution,  and 
parts  of  the  same  transactitm,  and  were 
therefore  properly  construed  together  in  or- 
der to  explain  each  other  (section  5031,  Rev. 
Codes).  The  bond  sued  upon  in  that  case 
ipedfled  upon  its  fiace: 

"The  condition  of  the  above  obligation  Is 
lucb  that  sbould  Frederick  Bide  begin  and  com- 
plete the  brickwork  on  John  R.  Watson's  busi- 
ness block  as  follows:  Frederick  Eide  to  fur- 
nish all  the  material,  lime,  sand,  brick  and  all 
labor  necessary  to  the  erection  of  John  R. 
Watson's  business  block  on  Main  street,  as 
specified  and  shown  on  plans  as  furnished  by 
W.  B.  Norrlv,  architect,  then  the  obligation  to 
be  void"* 
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—whereas.  In  the  case  before  as,  a  sprats 
bond  obligation,  made  and  delivered  snbse- 
quent  to  the  execution  of  the  building  con 
tract  and  the  $3,000  bond  for  Its  fulfillment, 
is  involved.  Moreover,  In  the  present  case, 
the  bond  Is  an  Independent  and  distinct  con- 
tractual obligation,  as  hereafter  explained, 
without  reference  to  the  building  contract  or 
the  plana  and  specifications,  and  the  only 
reference  made  therein  to  the  building  con- 
tract Is: 

**That  whereas  the  abore-bonnden  prlaeipal 
did  on  the  24th  day  of  June,  1914,  enter  into 
a  contract  with  the  said  State  Bank  of  Darby 
for  the  construction  of  a  certain  bank  building 
*  *  *  and  did  gvarantee  therein  that  the 
basement  or  cellar  of  said  building  sbould  be 
and  remain  water-tight  for  the  period  of  one 
year  from  the  date  thereof." 

The  building  contract,  as  noted,  provides 
that— 

"The  contractor  [Pew]  shall  and  will  pro- 
vide all  the  materials  and  perform  all  the 
work"  with  baaement  changes  "as  shown  on 
the  drawings  and  described  In  the  specifica- 
tions." 

The  specifications  ccmtemplate,  if  required, 
the  execution  of  a  separate  and  Independent 
bond  In  the  sum  of  $1,000  by  the  contractor 
(Pew)  "upon  receiving  final  payment"  by 
way  of  "guaranty  that  the  foundation  shall 
be  water-tight  for  a  period  of  one  year  from 
the  date  of  final  acc^tance."  Such  bond 
was  required  and  furnished,  dated  July  20, 
1914,  and  there  was  a  valnat^  considera- 
tlon  therefor.  The  conaiderati<m  consisted  of 
the  right  of  the  respondent  to  exact  U  under 
the  building  contract  and  spedflcations 
agreed  upon,  and  as  a  condition  precedoit  to 
final  payment  on  the  building  contract  Fi- 
nal paymeht  to  the  contractor  (Pew)  was 
made  January  26,  1915,  but  not  until  after 
he  had  executed  and  delivered  his  receipt 
"in  full  for  the  construction  oif  said  build- 
ing," wherein  it  was  recited: 

"IMrdiermDre,  this  final  receipt  is  not  otm- 
atmed  by  me  to  invalidate  a  certain  bomd  giv- 
en by  me  and  executed  hr  the  Fidelity  Depos- 
it Company  of  Maryland,  of  Baltimore,  on  my 
behalf,  guaranteeing  to  said  State  Bank  of  Dar- 
by that  tbe  basement  of  said  bank  building 
shall  be  and  remain  water-tight  until  the  ex- 
piration of  the  time  mentioned  In  said  bond, 
namely,  November  1, 1915." 

[1]  A  good  ccmsideratlon'  Is  "any  benefit 
c<mf erred  or  agreed  to  be  conferred  upon  the 
promisor,  by  any  other  person,  to  which  the 
promisor  is  not  lawfully  ntitled,  or  any  prej- 
udice suffered,  or  agreed  to  be  eufflered,  by 
such  person,  other  than  such  as  he  Is  at  Qie 
time  of  consent  lavfully  bound  to  suffer,  as 
an  inducement  to  the  promisor."  Section 
5001,  Rev.  Oode0.  Bee,  also,  Bmerson-Brant- 
Ingham  Implement  Co.  v.  Anderson,  68  Mont: 
— t  194  Pac  100;  White  t.  Hulls,  195  Pac 
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850,  deciOed  February  4,  1021,  not  yet  [of- 
fldally]  Imported. 

In  reaching  conclusion  In  this  case,  we 
quote  with  approval  the  laniroage  used  In  the 
text  ctf  Corpus  Juris,  p.  36,  {  69,  as  follows: 

"If  only  specifie  parts  of  any  inatnunoit 

arc  referred  to,  only  so  mach  of  such  iustru- 
ment  is  incorporated  in  the  bond  as  it  is  evi- 
dent the  parties  intended  to  embody  or  to  rely 
on.  But  this  rule  does  not  apply  where  the 
bond  does  not  refer  to  the  other  instrument  or 
contract,  and  they  have  no  necessary  relation 
to,  or  dependence  on,  each  other." 

The  language  of  the  bond  In  the  present 
case  Is  not  susceptible  of  the  construction 
usually  placed  on  bonds  given  by  a  building 
contractor  to  secure  a  building  contract  cited 
by  counsel  for  appellants.  Bush  v,  Jones,  144 
Fed.  942,  75  C.  C.  A.  5S2,  6  L.  R.  A.  (N.  3.) 
774 ;  Filbert  v.  Philadelphia,  181  Pa.  530.  37 
Atl.  645;  MacKnight  Fllntlc  Stone  Co.  t. 
New  York,  160  N.  T.  72,  54  N.  E.  661;  Penn 
Bridge  Co.  v.  New  Orleans,  222  Fed.  737, 
138  C.  C.  A.  191 ;  Northern  Pac.  By.  Co.  v. 
Ooss,  203  Fed.  904,  122  C.  0.  A.  198. 

In  the  cases  cited,  the  doctrine  Is  laid 
down  that  the  guaranty  extends,  not  to  the 
sufficiency  to  produce  the  desired  result,  but 
rather  to  a  complete  falfillmait  of  the  plans 
and  specifications  provided  by  the  owner. 
However,  in  the  case  under  consideration,  the 
contractor  (Pew)  adopted  the  specifications 
for  the  basement  as  sufficient,  made  them  his 
own,  and  gave  a  warranty  of  the  saffldency 
of  the  work  when  completed.  See  Bryson  t. 
HcCone,  121  Cal.  168.  58  Pac.  QS7. 

If,  as  was  held  in  Watson  v.  O'Neill,  supra, 
it  is  proper  to  take  into  CMWlderatlon  the 
situation  of  the  parties  at  the  time  of  the  ex- 
ecution of  the  instrument,  and  we  apply  Oils 
mle,  we  are  confronted  with  the  fact  that 
the  respondent  would  not  have  entered  Into 
0ie  contract  with  the  appellant  Pew  for  the 
construction  of  the  bank  building  independ- 
ent of  the  guaranty  by  separate  bond  that 
the  basement  under  the  building  would  be 
and  remain  wat«r-tl^t  The  bond  Imreln 
ittTolved  was  executed  nearly  a  month  after 
the  bnilding  oontraet  had  been  entered  into, 
and  one  week  later  dian  the  bond  furnished 
by  the  contractor  for  the  complete  perform- 
ance of  the  building  contract.  Furthermore, 
after  the  basement  had  been  entlr^  com- 
pleted, as  will  be  noted,  the  bond  was  ex- 
tended for  an  additltmal  term.  There  is 
no  reference.  In  the  bond  covering  the  water- 
tight construction  of  the  t)aaeiOent,  to  the 
spedflcatlons,  and  the  <mly  connectlwi  with 
the  building  contract  by  way  of  recital  there- 
in Is  that  It  is  execntod  pursuant  to  guaranty 
required  in  the  building  contract 

In  Blyth-Fargo  Co.  v.  Free,  46  Utah.  233, 
148  Pac.  427,  the  court,  in  construing  a  bond 
giwea  to  secure  a  contract  for  the  construc- 
tion of  a  tunnel  for  drainage  and  other  pur- 
poses, ii.sed  the  following  language: 


"Althongh,  generally  speaking,  both  the  con- 
tract and  bond  mnst  be  construed  together, 
yet,  when  the  bond  restricts  the  right  to  look 
to  eertihi  portions  of  the  contract  only,  then 
only  those  whidi  are  thas  selected  can  be  con- 
sidsred-  •  •  •  If ,  therefore,  we  have  n- 
oonme  to  the  terns  of  the  bond  given  ip  this 
case,  it  is  apparent  just  what  part  of  the  pro- 
visiocB  of  the  contract  were'  intended  to  bw 
made  a  part  of  the  bond.  It  ia  unreasonable 
therefore  to  contend  that,  although  certain  por- 
tions of  the  contract  were  eliminated  from  the 
bond,  yet  we  must  still  consider  the  whole 
contract  for  the  purpose  of  deteratlning  the 
scope  of  the  obligationB  contained  io  the  bond. 
Appellant,  like  others  eompetrat  to  ctmtrmct, 
had  the  right  to  enter  into  jiut  such  a  ecm- 
tract  as  it  saw.  fit.  and  to  limit  its  obligations 
in  any  particular  it  deemed  proper,  and.  if  the 
compan;  or  contractor  were  ^^ssatisfied  with 
the  limitationB  contained  In  thp  bond  aa  execut- 
ed, either,  or  both,  could  refuse  to  accept  It 

"It  may  be  generally  stated  that  a  bond  may 
Incorporate,  by  reference  expressly  made  there- 
to, other  contracts,  papers,  or  written  Inatru- 
ments,  or  it  may  be  conditioned  for  the  par- 
formance  of  certafai  specifie  agreemei^  set 
forth  in  audi  instramenta,  so  aa  to  embody  On 
same  therein  as  a  part  of  the  oUigatioB  ttiare- 
•f  with  aU  the  stipulatjons,  Umitations,  or  re- 
strictions mentiimed  in  the  referred  to  papers, 
in  which  case  the  bond  and  the  papers  refer- 
red to  should  be  read  together  and  construed 
as  a  whole,  although,  if  only  parts  of  another 
contract  be  referred  to,  only  so  much  of  said 
writing  is  Incorporated  as  is  evident  the  par- 
ties intended  to  embody  or  cely  upon."  C  Qye 
767. 

Seat  also,  Blyth-Fargo  Co.  v.  Free^  supra. 

[1]  A  contract  win  not  be  held  to  Incor- 
porate stipulations  embodied  in  another  con- 
tract, save  BO  far  the  same  are  specifical- 
ly set  forth  or  Identified  by  reference.  Mere- 
dith v.  Roman,  49  Mont  204,  141  Pac.  643. 

"The  language  of  a  contract  ia  to  govara  its 
interpretation,  if  the  lasguaga  ia  dear  and  cz- 
plidt.  and  does  not  invtdve  aa  abaardity." 

Sectioii  0027.  Bev.  Codes. 

"When  a  contract  Is  reduced  to  writing,  the 
intention  of  the  parties  is  to  be  ascertained 
from  the  writing  alone,  If  posaible."  SaeUon 

502S. 

"The  whole  of  a  contract  is  to  be  taken  to- 
gether, •  •  •  to  give  effect  to  every  part, 
if  reasonably  practlcahle.  each  danaa  helping 
•  •  •  the  other."  SeeUoa  OOB(K 

"A  contract  must  receive  such  an  intarpre- 
Ution  as  win  make  it  Uwful,  operative,  defi- 
nite, reasonable,  and  capable  of  being  carried 
into  effect  if  it  can  be  done,  without  violating 
the  intention  of  the  parties."    Section  5032. 

"A  contract  may  be  explained  by  reference 
to  the  circamstancas  under  which  it  was  nade 
and  the  matter  to  iduch  it  relates."  Section 
6036. 

"However  broad  may  tw  the  tenas  of  a  eon- 
tract,  it  extends  only  to  those  things  conectn- 
ing  which  it  appears  that  the  parties  Intended 
to  contract."    Section  60B7. 

[3, 4]  Applying  these  rules  of.  construction 
to  the  bond  made  the  basis  of  this  action,  it 
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la  found  tlt&t  tbe  contractnal  obllgatlona  of 
tbe  appellants  are  complete,  (leOnite,  certain, 
Ukd  unambiguoiia,  and  tbey  moat  be  beld 
to  a  eompllimce  with  its  twnu. 

'"WbateTer  impolsea  may  control  indlvidaal 
action,  coorts  must  be  governed  hj  law.  It  ts 
their  proTlnce  to  interpret  contracts  wfaich  are 
open  to  interpretation,  or  they  may  enforce  ob- 
ligations, bnt  It  is  beyond  thejr  power  to  ipake 
agreements  for  parties,  or  to  alter  or  amend 
those  which  the  parties  themaelTes  bare  made." 
Frank  t.  Bntte  &  Boulder  Wn.  Co.,  48  Mont. 
88,  18S  Pa&  904. 

Courts  may  enforce,  but  not  create,  con- 
tractDal  ll&blUUes.  Smith  t.  Bowman,  32 
Utah,  33,  88  Pac.  68T,  8  L.  R.  A.  (N.  S.)  889. 

Erm  thoosh  It  b«  considered  that  the  ap- 
pelant Few  entered  Into  an  unwise  cmtract, 
or  tiuit  it  impoMd  a  hard  burdm.  In  Uut  be 
assamed  and  guaranteed  that  the  basement 
would  be  water-tight  upon  ^leciflcatlDns  pre- 
pared by  another,  yet  be  bad  the  specifica- 
tions before  htas,  adi^ted  tbera  as  his  own, 
and,  since  he  made  the  bargain,  be  must  be 
held  to  it.  Emerson-Brantlagbam  Implement 
Co.  T.  Anderson,  58  Mont.  - — ,  IM  Pac.  160. 
To  so  bold,  la  bat  to  compel  tbe  principal 
mirety  to  do  that  which  they  bound  them- 
aelves  to  do.  . 

[B]  Aaslgnmoita  of  nror  &-8,  Inclusive,  re- 
late  to  instructions  given  and  refused,  and 
evidence  admitted  bearing  upon  the  meas- 
ure of  damages.  Instructton  No.  4,  given  by 
the  coort,  and  of  which  complaint  Is  made, 
correctly  states  the  law  applicable  to  this 
case,  on  tbe  question  ol  damages.  That  In- 
struction reads  as  follows: 

Ton  are  inatmoted  that  If  yoo  ftid  from  a 
preponderance  of  the  evMoiee  that  Uie  plafai- 
tffl  is  entitled  to  recover  damages  from  the  de- 
fendants, the  measure  of  damages  is  as  fol> 
lows:  The  reasonable  amount  you  shall  find 
from  a  preponderance  of  the  evidence  it  was 
reasonably  necessary  for  the  plaintifE  to  ex- 
pend te  aecure  a  water-tight  basement,  bat  in 
no  case  shall  the  amonnt  exceed  the  sum  of 
$876." 

(•}  Offered  Instmctlon  7  was  pn^rly  re- 
fased  by  the  court.  It  Is  made  tbe  basla  of 
appellants'  eighth  assignment  of  error,  and 
reads  as  follows: 

"In  this  case  the  Jury  are  instructed  to  re- 
turn a  verdict  is  favor  of-  tbe  defendants." 

There  was  nothing  to  warrant  the  giving 
of  any  such  instruction,  as  from  tbe  evidence 
It  conclnslvely  appears  that  the  appellants 
executed  tbe  bond  on  which  tbe  action  is 
based^  that  tbe  conditions  of  tbe  bond  failed 
of  performance  within  the  period  of  tbe  guar- 
anty of  tbe  bond,  and  respondent  suffered 
damage.  By  reason  of  the  breach  the  re- 
q)ondent  was  entitled  to  at  least  nominal 
damages. 

[7)  Tbe  sixth  and  seventh  asslgnmaits  ot 


error  relate  to  evidence  admitted  over  ob- 
jection of  appellants.   They  are  as  follows: 

"VI.  The  court  erred  in  admittiag  in  evi- 
dence, over  defendants'  objection,  plaintiffs 
Exhibit  4,  being  a  draft  for  $885.50,  payable 
to  the  order  of  Olson  &  Johnson  Company  and  ■ 
drawn  by  Sever  Thompson  upon  the  Scandinav- 
ian  American  State  Bank. 

"VII.  The  conrt  erred  in  overraling  defend- 
ants' objection  to  the  fdllowing  guestion  put 
by  plaintUe  to  tiM  witness  Olson:  'And  what 
did  you  receive  for  oonstnictiBg  the  base- 
ment?' " 

Tbe  evidence  was  properly  admitted  as  to 
the  measure  of  damages  sustained,  but  the 
qnestifm  of  tbe  reasonableness  and  necessity 
of  tbe  amonnt  expended  for  putting  the  base- 
ment In  water-tight  condition  Is  quite  an- 
other matter,  not  raised  by  these  assign- 
ments of  error,  and  Is  therefore  not  consid- 
ered. Had  error  been  predicated  on  tbe  in- 
sufficiency of  the  evidence,  a  different  concln- 
alKM  might  have  been  reached. 

For  the  reasons  stated,  the  Judgment  and 
order  appealed  from  are  affirmed. 

Affirmed. 

BRAMTLT,  a  J.,  and  BSTNOIi>B,  OOOP- 
BR,  and  HAUX>WAZ,  JJ.,  oouar. 


CROSS  y.  ROSENCRANZ  St  al.  (No.  22963.) 
(Supreme  Court  of  Knna.  Veb.  12,  1921.) 

fBvttdbt  by  tk€  CouH.} 

1.  Munioipal  corporations  «=9705(ll)— Exoat- 
Siva  speed  held  not  to  defeat  reoovery, 
where  aeoldeat  could  not  have  been  prevent- 
ed by  proper  speed. 

The  rule  that  violatifm  of  a  speed  regtda' 
tioB  does  not  constitnte  aetlonable  negligence, 
or  constitute  contributory  nei^Kence  defeating 
recovery,  unless  it  contribute  to  iiUnry,  applied 
to  admissions  and  findings  of  fact  in  an  action 
for  damages  for  peraonal  injuries  sustained  in 
a  collision  between  a  motorcycle  and  an  auto- 
mobile. 

fAddtttoncl  Bvtlaiiu  by  Bdittfridl  Staf.) 

2.  Municipal  corporations  4=>706 (9)— General 
verdict  against  tAi  defeadaats  not  overeoms 
by  speelal  finding  that  two  of  than  did  not 
exorobe  oofltrol  over  aatoaioblle. 

In  an  action  for  injuries  sustained  In  a  cot- 
Uaion  with  an  automobile  where  the  petition 
charged  tliat  the  three  occupants  of  the  auto- 
mobile were  using  it  in  an  enterprise  in  which 
all  were  interested  and  tbe  general  verdict  was 
for  plaintiff,  a  special  fijoding  that  two  of  the 
defendants  exercised  no  control  over  the  oper- 
ation of  the  car  did  not  relieve  them  of  lia- 
bility. 

Appeal  from  District  Coort,  Sedgwick 
Coontgr. 
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Action  by  Victor  Cross,  a  minor,  by  his 
next  friend,  S.  E.  Stontenberg,  against  Mrs. 
S.  G.  Bosencranz  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions. 

L.  A.  Hasty,  Robert  Hasty,  and  Geo.  Slef- 
tln,  all  of  Wichita,  for  appellant 
J.  N.  Haymaker,  of  Wichita,  for  appellees. 

BtTBCH,  J.  fnie  action  was  one  tor  dam- 
ages for  personal  Injuries,  sustained  In  a 
collision  between  plaintiff's  motorcycle  and 
defaidants'  automobile.  A  verdict  waa  re- 
turned in  favor  of  the  iri^tlff.  Judgment 
was  rendered  against  him,  however,  <m  bU 
own  testimony  and  on  apedai  findings  re- 
turned by  the  Jury,  and  he  app<Htl8. 

The  plaintiff  testified  he  was  riding  a 
Harley-Davidsm  motorcycle,  and  was  going 
north  on  the  east  side  of  Lawrence  avmuei 
in  the  city  of  Wi^ta.  Lawrence  avenue 
is  croseed  trcm  east  to  west  by  Fourteenth 
street  As  he  approached  Fourteenth  street, 
he  saw  the  an^nnobile  ctnnlng  south  on  the 
west  dde  o^  liawrence  avenne.  WhUe  he 
saw  the  automobile  coming,  he  did  not  give 
it  special  attention,  and  did  not  see  a  signal 
given  by  the  automobile  driver  that  she  In- 
tended to  turn  east  Into  Fourteenth  street. 
The  automobile  did  not  remain  on  the  west 
side  of  Lawrence  avenue  until  the  center  of 
the  intersection  of  the  two  streets  was  reach- 
ed, as  a  traffic  regulation  required.  Indeed, 
the  antomobile  did  not  reach  Fourteenth 
street  at  all,  but  turned  toward  the  south- 
east, and  struck  the  motorcycle  at  a  point 
about  a  foot  end  a  half  from  the  east  curb 
of  Lawrfflice  avenue,  and  8  or  10  feet  north  of 
the  curb  on  the  north  side  of  Fourteenth 
street.  When  the  plaintiff  passed  Fourteenth 
street  he  waa  within  4  or  5  feet  of  the 
curb  on  the  east  side  of  Lawrence  avenue. 
When  the  automobile  headed  toward  blm, 
he  turned  In  a  northeasterly  direction  toward 
the  curb,  threw  the  motorcycle  out  of  gear, 
and  applied  the  brake,  which  was  In  good 
condition.  The  bumper  of  the  automobile 
struck  the  plalntlCTB  left  1^,  broke  It  be- 
tween the  ankle  and  knee  so  that  both  bones 
protruded  through  flesh  and  clothing,  and 
threw  the  plaintiff  toward  the  east  and  upon 
the  parking.  The  plaintiff  testified  he  was 
not  exceeding  the  speed  limit,  and  testified 
further  as  foUows: 

"Q.  At  what  speed  do  yon  estimate  yon  were 
traveling?  A.  Jnst  before  I  got  to  Fourteenth 
street  I  would  say  I  was  making  from  about 
12  to  15  miles  an  hour. 

"Q.  At  the  time  of  the  collision  at  what 
speed  do  yon  estimate  yoa  were  going?  A.  I 
was  going  very  slow  at  that  time,  as  much  as 
I  could  slow  it  down  after  I  put  it  out  of  gear 
and  put  on  the  brake— probably  8  or  10  miles 
an  hour.  •  •  • 

"Q.  So  you  conldn't  tell,  then,  except  joat 
making  an  estimate,  how  fast  yon  were  going 


at  the  time  of  this  aeddent?  A.  Jnst  an 
estimate  ia  ell  the  way  I  conld  tell. 

"Q.  Just  an  estimate?  A.  Tes,  sir. 

"Q.  And  you  estimate  yon  were  going  12  or 
16  miles  an  hour  when  you  collided?  A.  I  was, 
jnst  before  that.  I  was  going  slower  at  the 
time  of  the  coUialon. 

"Q.  Jnst  before  that,  yen  were  crosnns 
Fourteenth  street,  weren't  yon?  A.  Tes,  sir. 

"Q.  Yon  were  going  how  fast  when  yoo 
crossed  Fourteenth  street?  A.  I  would  aay 
about  twelve  or  fifteen  mUes  an  hour. 

"Q.  When  yon  crossed  Fourteenth  street? 
A.  Yes,  sir. 

"Q.  Then  you  slowed  np  a  little  between  this 
Fourteenth  street  and  this  10  feet  north?  A. 
I  slowed  up  as  mnch  as  I  coald. 

"Q.  If  you  slowed  up  as  much  as  you  could, 
how  much  do  yon  think  yon  slowed  up  In  that 
10  feet?  A.  Well,  I  conldn't  exaetiy  say. 

"Q.  Wen,  you  did  say,  in  answer  to  Mr. 
Hash's  question,  you  said  about  how  fast  yon 
were  goSng  at  the  time  of  the  coUisiMi,  didn't 
yon?  A.  I  estimated  it  was  about  8  or  10 
miles  an  hour. 

"Q.  You  might  have  been  going  faster?  A. 
I  might  have." 

The  findings  of  fact  follow: 

"Spedal  Findings. 

"1.  Who  was  driving  the  antomobUe  at  the 
time  of  the  accident  in  question?  Mrs.  Bosen- 

crana. 

"2.  If  yon  find  that  defendant  Mrs.  8.  0.  Bo- 
sencranz was  driving  the  automobile  at  the 
time  in  question,  state  at  what  rate  of  speed, 
if  any,  you  find  the  automobile  was  moving  at 
the  time  of  the  accident.   Eight  miles  per  hour. 

"3.  Did  not  defendant  BIrs.  S.  G.  Rosencranz 
give  timely  warning,  by  extending  her  hand  ont 
on  the  left  side  of  her  car,  that  she  was  in- 
tending to  tnm  east  on  Fonrteentii  street? 
Yes. 

"4.  Is  it  not  true  that  the  antomobOe  had 
practicallj  stopped  at  tbe  time  of  the  aeddent 
in  question?  No. 

"5.  If  you  answer  the  above  'question  nega- 
tively, then  state  at  what  rate  of  speed  yoa 
find  ihe  automobile  was  going  at  the  tioie  of 
the  aeddent.  E«ht  miles  per  hour. 

"6.  State  at  what  rate  of  speed  yon  find 
pl^tiff  was  going:  (a)  When  crossing  Four- 
teenth street;  (b)  when  the  collision  oeeurred. 
(a)  Ten  miles  per  hour,  (b)  Eight  miles  per 
hour. 

"7.  Was  there  anything  to  prevent  plaintiff 
from  seeing  the  automobile  when  it  turned  east 
on  Fourteenth  street?  The  automobile  turned 
east  before  reaching  Fonrtoenth  street 

"8.  If  yon  answer  the  above  question  affirm- 
atively, tiien  state  What  there  was. 

"9.  What  amount  of  dear  apace  was  there 
between  the  automobile  at  the  place  of  the  col- 
lision and  the  south  curb  of  Fourteenth  street? 
Thirty-five  feet, 

"10.  If  plaintiff  had  had  his  motorcyde  un- 
der control  when  he  started  to  cross  Four- 
teenth street,  could  he  have  stopped  it,  and 
thus  have  prevented  the  collision?  "So. 

"11.  If  the  plaintiff,  when  crossing  Four- 
teenth street,  had  been  going  at  a  legal  rate  at 
6  raUes  per  hour,  could  he  not,  in  tbe  exerdse 
of  ordinary  care,  have  turned  east  on  Fow- 
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teonth  stTMt,  and  thoB  Imt*  avoided  the  colli- 
sion? No. 

'12.  State  at  what  rate  of  speed  yon  find 
plaintiff  was  going  on  Us  moton^ele  when 
cxosring  Toarteenth  street  Tm  mllA  nez 
iMMir. 

"13.  Did  the  said  defendants,  J.  H.  Skidmore 
and  William  Dunham,  or  either  of  them,  exer- 
cise any  control  over  the  operation  of  the  car 
at  the  time  of  the  accident  in  question?  No. 

•14.  Withdrawn. 

*16.  State  what  you  find  to  be  the  width  of 
Fourteenth  street  east  of  Lawrence  avenue  at 
the  place  where  the  injury  occurred,  inelndiDS 
sidewalks  and  parking.  SS^'Ao  feet. 

"16.  Did  not  plaintilFs  motorcycle  strike  the 
automobile  with  arach  force  as  to  sever  the  two 
iron  or  steel  rods  whidi  held  the  bumper  in 
front  of  plaintiff's  automobile?  No. 

17.  B  yon  find  the  defendant  waa  negUfent 
at  the  time  of  tiie  acddent,  and  that  her  ne^- 
gence  caused  the  Injury,  then  state  tai  whst 
her  ne^genee  ecnutsted.  Lack  of  proper  con- 
trol of  automobile,  and  starting  to  turn  east  on 
I^awrence  avenue  before  reaching  Intersection 
of  liast  Fourteenth  street. 

18.  State  at  what  distance  you  find  that  a 
motorcyde  can  be  stopped  when  going  at  a 
rate  of  six  miles  per  hour.  Thirty  feet. 

"19.  If  the  plaintiff  had  been  going  at  the 
rate  of  speed  prescribed  by  law  when  erossliv 
Fourteenth  street,  to  wit,  Ox  miles  per  hour, 
could  he  not,  in  the  ezerdse  of  ordinary  care, 
have  stopped  his  i|iotorcycle,  and  thus  have 
avoided  collision  with  the  antomobile?  No. 

**20.  State  bow  far  away  defendant's  auto- 
mobile was  when  first  seen  by  the  plaintiff. 
One  hundred  feet. 

"21.  Withdrawn. 

"22.  Withdrawn. 

"2S.  Withdrawn. 

•'24.  State  at  what  point,  with  reference  jto 
tba  nanhole  at  the  interseirtion  of  Fourteenth 
•traet  and  Lawrence  avenue,  the  collision  oc- 
curred. One  foot  north  of  manhole  on  Law- 
rence avenue." 

The  journal  entry  of  Judgment  reads  ae 
follows: 

"The  court,  *  •  *  being  duly  advised  In 
the  premises,  set  aside  the  answer  to  question 
No.  18  of  the  special  findings  of  fact  of  the 
jury  as  being  contrary  to  the  evidence  of  the 
case,  and  after  getting  aside  answer  to  said 
qnestion  No.  18.  as  aforesaidt  the  conrt  further 
finds,  according  to  the  spedal  findings  of  tiie 
Juff  and  the  uncontradicted  testimony  of  the 
plidntiff  himself,  that  this  pl^tiff  was  guilty 
of  contributory  negligence  extending  ap  to  the 
time  of  the  injury  complained  of  in  plaintiff's 
petition,  and  that  because  thereof  the  defend- 
ants' motion  for  judgment  on  the  sperial  find- 
ings of  the  jury,  notwithstanding  their  general 
verdict  shotdd  be  custalned." 

It  wtU  be  observed  that  the  court  consider- 
ed the  Boundness  of  tbe  findings  of  fact,  set 
ailde  one  of  them  because  it  waa  contrary  to 
tbe  evidence,  and  rendered  Judgment  on  the 
othm.  Tbe  defendants  bave  not  appealed, 
and  tbe  findings  of  fKct  present  eatabllsbed 
facts  of  the  case.  This  betog  true,  the  Judf- 
mcat  is  erroneous. 


(1]  The  plaintiff's  testimony  Is  in  harmony 
with  tbe  findings  of  fact  unless  It  be  In  one 
particular.  On  direct  examination  be  said 
be  was  going  at  tbe  rate  of  12  or  IB  mllefl  per 
hour  Just  before  be  reached  Fonrteenth 
street  On  CTosa-eramina  tion  he  said  he 
crossed  Fotuteenth  street  at  that  rate  of 
speed.  The  Jury  found  he  was  going  at  tbe 
rate  of  10  miles  per  hour  when  croeslns 
Fourteenth  street  Tbo  plaintiff  was  positive 
he  was  not  exceeding  the  speed  limit  at  the 
time  of  the  collision.  Rates  of  speed  were 
necessarily  matters  of  estimate  and  opinion, 
and  tiie  court  allowed  tbe  finding  to  stand. 
ISierefore  the  discrepancy,  if  any,  is  not 
material,  tbe  Important  matter  being  that 
tither  rate  of  epeed  when  crossing  Four^ 
teenth  street  was  excesslTe  and  unlawful. 

There  is  netthw  evidence  nor  finding  show- 
ing the  plaintift  was  guilty  of  cmtrlbatory 
negligence,  unless  it  be  in  respect  to  tbe  rate 
of  apeed  at  which  be  was  traveling.  He  was 
<m  the  proper  elde  of  the  street.  It  Is  true, 
as  he  said,  that  he  was  not  required  to  give 
a  signal  that  he  Intended  to  keep  ble  course. 
Tte  fact  that  he  did  not  see  the  signal,  In- 
dicating the  driver  of  the  automobile  desired 
to  turn  Into  Fourteenth  street,  was  unim- 
portant Had  he  seen  the  signal,  he  would 
have  understood  It  meant  a  lawful  turning 
into  Fourteenth  street,  and  not  a  flagrant 
cutting  of  tbe  comer.  When  the  automobile 
beaded  toward  the  plaintiff,  be  did  every- 
thing posdble  to  avert  acddwit  and  was  on- 
able  to  do  so. 

That  the  rate  of  speed  at  which  tfie  plain- 
tiff was  traveling  contributed  to  the  acddoit 
was  expressly  negatived  by  findli^  10.  11, 
and  19.  If  he  had  been  crossing  Fonrteenth 
street  at  the  statutory  rate  of  speed,  with 
his  motorcycle  under  control,  stopping 
would  not  have  averted  the  colli^on,  turn- 
ing Into  Fourteenth  street  would  not  have 
saved  blm,  and  there  is  no  su^estion  that 
any  ottier  way  to  escape  being  run  down 
was  open.  It  Is  true  the  plaintiff  violated 
the  law  by  crossing  Fourte«ith  street  at 
an  excessive  rate  of  speed  which  brought 
him  practically  to  the  place  of  colllalon.  The 
defendants  assert  that  the  accident  occurred 
In  Fourteentii  street,  and  for  tbe  purpose  of 
a  decision  the  fact  may  be  admitted.  Never- 
flie  less,  it  la  quite  Momentary  that  violation 
of  a  speed  relation  does  not  cwsUtute  ac- 
tionable n^Ugence,  or  constitute  contribu- 
tory negligence  defeating  recovery,  unless  It 
contribute  to  Injury,  and  the  findings  are  ctxk- 
elusive  that  tills  accident  would  have  occur- 
red if  tbe  plaintiff  had  been  observing  the 
law. 

The  defendants  dted  the  cfise  of  Fair  v. 
Traction  Co.,  102  Kan.  Oil.  ITl  Pac:  649.  In 
that  case  causal  connection  between  the  wit 
lawful  rate  of  speed  and  the  eolllslcai  was 
;  established  hy  special  findings  of  tbe  Jury. 
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In  tbia  case  such  cosnectloik  la  expressly  nes- 
atlved  by  special  findings  of  the  jury. 

[2]  Defmdants  Skldmore  and  Dunham  say 
they  are  relieved  from  liability  by  the  thir- 
teenth flndlnf.  The  petition  diarged  that 
the  three  occupants  of  the  automobile  were 
using  It  In  an  enterprise  in  which  they  were 
all  Intnested.  The  general  verdict  Included 
a  finding  to  that  effect,  ^e  court  Inatructed 
the  Jury  that  the  thirteenOi  finding  referred 
to  i^iysical  mechanical  control.  The  defend- 
ants acquiesced  In  the  Instruction.  Only  one 
person  could  drive,  and  whoever  drove  did 
BO  for  the  benefit  of  the  others. 

The  Judgment  of  the  district  court  la  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection to  enter  Judgment  on  the  v^dict 

All  the  Justices  coucurrrlug. 


PAYNE  V.  ADAMS  EXPRESS  Ca* 
(NO.  22947.) 

(Sapreme  Conrt  of  Kanww.  Feb.  12,  lOS^O 

(SpUahm  (y  the  Court.) 

CarrierB  ^r58(2)— Limitation  of  amount  of 
llabiiity  In  interstate  express  receipt  void 
where  value  not  asked  or  stated. 

In  August,  1915,  the  express  compan;  re- 
ceived two  trunks  for  interstate  transportation. 
The  trunks  were  locked  and  strapped,  and  their 
contents  were  hidden  from  view.  The  carrier 
did  not  ask  or  require  the  shipper  to  state  the 
character  or  value  of  the  articles  in  the  trunks, 
or  any  of  them,  the  eliipper  gave  no  sudi  in- 
formation, and  the  shipper  did  not  dictate  or 
suggest  what  the  receipt  given  him  should  con- 
tain. Tb9  reeeipt  contained  an  agreraient  lim- 
iting amount  of  recovery  In  case  of  loss.  BeJd, 
the  limitation  was  void,  under  the  proTisions 
of  Act  March  4,  191B  (38  U.  S.  Stat.  1196,  c. 
176»  S  1  [U.  S.  Comp.  St  I  8604a]),  which  was 
in  force  at  the  time. 

Appeal  fnm  District  Court.  Olood  County. 

Actttm  by  Charles  Payne  against  the  Adams 
Express  G<«npany.  From  a  Judgment  for 
plalntltC,  defendant  appeals.  Affirmed. 

Sturges  &  Sturges,  of  Concordia,  for  appel- 
lant 

W.  A.  Blake,  of  Kansas  City,  A.  M.  Frendi, 
of  Concordia,  and  W.  A.  Ayres,  Earl  Kake, 
C.  A.  McCorkle,  and  W.  H.  Jones,  all  Of 
Wichita,  ft>r  appellea 

BURGH,  J.  The  action  was  one  to  recover 
the  value  of  two  trunks  and  their  contents, 
delivered  to  the  defendant  for  transportatl<ni 
by  express  from  Chicago,  III.,  to  Jewell,  N.  Y. 
The  plalntur  recovered,  and  the  defendant 
ap[>eals. 

The  trunks  were  rec^ved  by  the  defendant 
on  August  4,  1016,  and  ahoidd  bav*  been 


delivered  at  deatinatlon  on  August  6,  but 
were  not  delivered  at  an.  Inclnded  In  Oie 
shipment  was  a  bai^  which  was  d^vered. 
The  total  weight  of  the  ah^mmt  was  320 
pounds.  When  the  defendant  accepted  the 
goods  It  issued  a  receipt  for  them,  the  mate> 
rial  portions  of  which  follow : 

"Company  will'  pay — not  over  $50  in  case 
of  loss— or  SO  cents  per  pound  on  shipments  in 
excess  of  100  pounds,  unless  a  greater  value  is 
declared  and  Mgher  rates  paid. 

"Receiving  Form  88.    Nonnegotlable  Becdpt. 

**Adam8  IBxpreBs  Company. 

"Beeeived  from  Charles  Payne  the  artklea 

entered  below,  subject  to  the  t^slfieationa  and 

tariffs  In  effect  on  date  thereof,  which  the  cono- 

pany  agrees  to  carry  upon  the  following  terma 

and  conditions,  to  wUch  the  shipper  agrees,  and 

as  evideufe  thereof  ajccepta  this  receipt. 
*  *  * 

"2.  In  consideration  of  the  rate  charged  for 
carrying  said  property,  which  is  regulated  by 
the  value  thereof,  and  is  baaed  upon  a  valoa- 
tlott  of  not  exceeding  $50  for  any  shipment  of 
100  pounds  or  less  and  not  exceeding  60  cents 
per  pound  for  any  shipment  in  excess  of  100 
pounds,  unless  a  greater  valoe  is  declared  at 
the  time  of  shipment.  The  sliipper  agrees  that 
tlie  company  shall  not  be  liable  in  any  event  for 
more  than  $60  on  any  sliipmcnt  of  100  pounds 
or  less,  and  for  not  exceeding  50  cents  per 
pound  on  a  shipment  weighing  more  ttian  100 
pounds,  unless  a  greater  value  is  stated  herein* 
and  said  property  is  valued  at,  and  the  liability 
of  the  company  is  hereby  limited  to,  the  valnea 
below  stated,  unless  a  greater  value  is  declared 
at  the  time  of  shipment  and  stated  herein,  and 
charge  for  value  paid  or  agreed  to  be  paid 
therefor." 

The  trunks  were  loclced  and  atraivedT  uid 

their  omtents  were  htddoi  tew  view.  Xlw 
defendant's  agent  did  not  ask,  or  require  the 
plaintiff  to  state,  in  writing  or  otherwise, 
die  ohaxaiita  or  value  of  the  arttcIeB  in  the 
trunks,  or  any  of  them,  ^e  plaintiff  gave 
no  sogAl  infornia^(m,  and  did  not  dictate  or 
suggest  what  the  receipt  should  omtain.  The 
plaintiff  proved  value  to  the  amount  of 
$608.76,  for  which  sum  and  intereat,  leather 
with,  expraaa  ^argea  paid  in  advance  and 
interest,  Judgment  was  rendered. 

The  dilef  contention  of  the  defendant  la 
that  the  receipt  constituted  a  ccmtract  whldi 
fixed  the  rights  of  the  parties,  Indndlng  the 
amount  the  plaintiff  Is  entitled  to  recover. 
The  contention  Ignores  the  ftct  that  ae 
transaction  was  one  with  respect  to  whidi 
ttie  Congress  of  the  United  States  had  l^ia- 
lated : 

"Any  common  carrier,  railroad,  or  tranaporta- 
tion  company  subject  to  the  provisions  of  this 
act,  receiving  property  for  transportation  from 
a  point  in  one  state  *  *  *  to  a  point  in  an- 
other state,  •  •  *  shall  issae  a  receipt  or 
bfil  of  lading  therefor,  and  shall  be  li^le  to 
the  lawful  holder  thereof  for  any  loss,  dam> 
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age,  or  ii^ary  to  lueh  propertTi  *  •  •  and 
DO  eontraet,  recent,  rale,  TesrouatloB,  or  other 
Bmitation  of  any  diaracter  whatsoever,  shall 
exempt  audi  common  carrier,  railroad,  or  trans- 
portation company  from  tbe  liabiHty  hereby  im- 
posed; and  any  saeh  common  carrier,  railroad, 
or  transportation  company  so  receiving  prop- 
erty for  transportation  *  *  •  shall  be  li- 
able to  the  lawful  header  of  said  receipt  or  bill 
of  lading,  «  *  *  notn^thstanding  any  limita- 
tion of  liability  or  limitation  of  the  amount  of 
recovery  or  Tepresentation  or  aireement  aa  to 
value  In  any  sach  receipt  or  bUI  of  lading,  or 
in  any  contract,  nda,  refidation,  or  in  any  tar- 
iff filed  with  the  Interstate  Oommeroe  OiKDmia- 
alon;  and  any  such  limitation,  vithovt  respect 
to  the  manner  or  form  in  whldi  it  la  sought  to 
be  made  is  hereby  declared  to  be  unlawful  and 
void:  Provided,  however,  that  if  the  goods  are 
hidden  from  view  by  wrapping,  boxing,,  or  oth< 
er  means,  and  the  carrier  is  not  notified  as  to 
the  character  of  the  goods,  the  carrier  may  re- 
qnire  the  shipper  to  specUIcally  state  in  writ- 
ing the  vahie  of  the  goods,  and  the  carrier  shall 
not  be  liable  beyond  the  amount  so  spedfieally 
stated.  *  *  *  "  88  IT.  Stat.  1196,  c.  170, 
1 1.  March  4, 1916  (U.  S.  Comp.  St  $  S604a). 

Tbia  statnte  took  efEect  90  days  after  Its 
passage,  was  in  force  when  the  goods  were 
received  by  tbe  defendant,  vas  not  supersed- 
ed nntU  August  9,  1916  (89  U.  S.  Stat.  441, 
c.  801,  U.  S.  Gomp.  Stat  I  8604a),  and  clearly 
governed  tlie  transaction. 

The  defendant  says  the  plaintiff  estopped 
himself  by  accepting  the  receipt.  Statutes 
eiipressing  a  definite  public  policy,  in  clear 
and  positive  terms,  are  not  to  be  nullified  so 
easily.  Some  complaints  respecting  proof  of 
value  of  the  lost  articles  and  right  to  recover 
are  without  substantial  merit 

The  Judgment  of  the  district  court  ia  af- 
firmed. 

AU  the  Justices  ccmcurrlng. 


STATE  V.  DAVIDSON.    (No.  22737.) 
(Supreme  Oonrt  of  Kansas.  Feb.  1%  JSZL.) 

(ByUabtu  by  the  Court.) 

Crtmlsal  law         I73<3)— Failttra  to  lastniet 
as  to  attempt  not  error  where  oonvictloa  of 
oompfeted  crime  Justified  by  evidence. 
The  proceedings  examined,  and  held,  the 
evidence  established  the  completed  crime  of 
rape,  and  error  was  not  committed  in  omitting 
to  instruct  the  jury  with  reference  to  attempt 
to  rape. 

Appeal  from  District  Court  £<«ive&worth 
County. 

Oharle«  Davidson  was  convicted  of  stata- 
tory  rape,  and  he  appeals.  Affirmed. 


T.  W.  Ben  and  Benj.  F.  Endres,  both  of 
Leavenworth,  for  appellant 

Richard  J.  Hopkins,  Atty.  Qen.,  and  Floyd 
E.  Hatper,  of  Leavenworth,  for  the  State. 

BiBtOH.  J.  rme  defendant  was  cenvleted 
of  Btatntory  rape,  and  appeals. 

Two  questions  are  presented:  First  that  no 
more  than  an  attempt  was  proved;  and,  Bec> 
oaa,  tliat  no  Instruction  relating  to  attempt 
was  given  tbe  jury.  The  evidence  need  not 
be  stated,  it  was  abondantlT-  snflBdent  to  es- 
tablish the  cnnpleted  crime.  No  Instruction 
rdaOng  to  attempt  was  requested,  and  under 
the  drcnnistanoes  tallnre  to  give  silcb  an 
InatRKtlon  did  not  constltnte  prejudicial  er^ 
ror.  State  v.  Winters,  81  Kan.  414,  lOS  Pac. 
516. 

fnie  Jndgmoit  of  tiie  dUtriet  conrt  la  afr 
firmed. 

AU  tbe  Justices  ocncnrrfi^t. 


JCNDELL  V.  DU^REE  at  Bx.  (Mo.  23208.) 
(Supreme  Court  of  Kansas.   Feb.  IS,  1031.) 

fSyUatMU  hv  the  Court.) 

1.  Parent  and  ohlld  «=>2(2)— Castoriy  aot  tMt- 
ea  rron  paraats  udIoss  nnfitaass  ako«a  Wf 

olear  and  satlsfaetory  proof. 

Courts  will  not  take  from  parents  the  cos* 
tody  of  their  children  upon  a  charge  of  unfit - 
nesi  to  maintain  and  care  for  them  unless  the 
charge  is  sustained  by  clear  and  satisfactor;} 
proof. 

2.  Paroitt  aad  child  <8:=»2(2)— Evldenoe  held  to 
sappert  ftadlag  that  mother  was  net  uM 
person  to  have  oiiatody  of  ohIMrea. 

The  evidence  examined,  and  heJd  to  be  euf* 
ficient  to  support  the  finding  of  the  trial  cwtt 
that  the  petitioner,  tbe  mother  of  the  diildren 
whose  custody  Is  involved,  is  not  an  unfit  per- 
son to  be  intrusted  with  their  custody  and  care. 

Mddftfonol  SyOobiM  by  BAiorUa  Staff.)  ■ 

3.  Pareat  aad  child  «=»2(2)— Mother  has  prt- 
aiaiy  right  to  wstody  after  father's  death, 
bat  right  Is  iwt  absolate. 

^e  father  of  minor  children  being  dead, 
the  surviving  motiier  is  tbeir  natural  guardian, 
and  has  the  primary  and  predominant  right  to 
their  custody,  but  such  right  is  not  absolute, 
and  may  be  denied  if'  she  is  an  unfit  person,  or 
the  well-being  of  the  children  will  be  better 
subserved  by  intrusting  their  care  to  others. 

.  Appeal  from  District  Court,  Ford  County, 

Suit  by  Bdabel  Jendell  against  J.  H.  Di^ree 
and  wife.  From  a  Judgment  for  plalntUE,  dfr 
fendants  appeal.  Affirmed!. 


Albert  WatktQS  and  Arthur  G. 
both  of  Dodge  City,  for  appellants. 

It.  A.  Madison  and  Carl  Tan  Riper,  both 
of  Dodge  Cit7,  for  appellee. 
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JOHNSTON,  C.  J.  The  custody  of  two 
Uttle  girls  and  the  fitness  ot  their  mother, 
Mabel  Jendell,  to  rear  them  are  the  ques- 
tions InvolTed  In  this  litigation.  The  girls 
are  respectively  nine  and  seven  years  gt  age, 
and  npon  the  testimony  the  district  court  held 
that  the  mother  was  not  an  unfit  person  to 
have  the  care. of  her  children  and  awarded 
their  custody  to  her.  The  respondents  are 
the  grandparents  of  the  children.  In  whose 
custody  they  had  been  placed  for  a  time,  and 
they  appeal  from  the  Judgment 

It  appears  that  about  eleyen  years  ago  the 
petitioner  was  married  to  Lloyd  Dupree,  the 
son  of  the  resp<mdent8,  and  to  them  the  two 
(AUdren  were  bom.  They  lived  a  somewhat 
transitory  life  for  some  time,  moving  from 
place  to  place,  the  husband  working  in  a 
garage  as  foreman  of  a  motor  company,  en- 
gaged In  railroading,  conducted  a  drug  store, 
studied  medicine,  and  located  upon  a  land 
dalm  In  Colorado,  and  was  seized  with  an 
illness  which  caused  his  death  In  October, 
1918.  After  the  children  reached  school  age 
they  were  left  with  the  respondents  a  part 
of  the  time  and  were  sent  to  school,  and 
during  these  periods  the  respondents  appear 
to  have  furnished  them  clothing  and  school 
books.  At  one  time  when  they  were  In  school 
their  father  paid  the  respondents  $12  per 
month  for  their  care  during  the  school  year, 
but  at  other  times  they  appear  to  have  been 
cared  for  by  the  re^iondents  without  com- 
penaaHon.  After  the  death  of  Dupree  the 
petitioner  attended  a  school  of  pharmacy, 
graduated  therefrom,  and  Is  now  a  registered 
pfaarmaclsL  On  May  13,  1919,  she  was  mar- 
ried to  Charles  Jend^l,  when  they  set  up  a 
home  in  Wichita,  and  the  childrai  were  kept 
with  them  for  a  time.  In  S^tember  of  the 
following  year,  after  a  dlsagre^nent  with  his 
wife,  Jendell  left  home,  and  there  is  testi- 
mony tending  to  show  that  It  arose  over  the 
care  of  the  children.  She  remarked  that  he 
was  jealous  because  of  her  love  for  the  chil- 
dren. About  that  time  a  sister  of  the  peti- 
tioner, apparently  without  petitioner's  knowl- 
edge, wrote  a  letter  to  the  respondents,  sign- 
ing the  petitioner's  name,  suggesting  that 
they  take  the  children,  but  stating  that  she, 
the  petitioner,  could  not  think  of  giving  them 
away  permanentiy.  It  was  stated  in  sub- 
stance that  her  heart  was  breaking  at  the 
thought  of  parting  with  them,  but  that  under 
the  circumstances  she  would  let  the  respond- 
ents have  the  girls  and  would  not  take  them 
away  unless  It  was  mutually  agreed  to  be  for 
the  best.  It  was  remarked  that  she  was  prac- 
tically giving  them  to  the  respondents,  but 
upon  the  basis  that  some  time  when  condi- 
tions were  better  they  would  see  that  it  was 
rlfl^t  for  her  to  have  them  again.  Jendell, 
her  husband,  returned  home  within  a  few 
days  after  his  departure,  and  in  a  letter  to 
one  of  the  respondents  said  that  the  separa- 
Uoo  was  due  to  a  misunderstanding;  that  he 
"diou^  a  lot  of  ttae  Uttle  glrla  and  wiU  do 


anything  for  them  I  can.  I  love  Mabel  and 
will  try  to  be  hai^y."  A  few  months  later, 
and  when  the  petitioner  and  her  husband 
had  purchased  a  home,  they  asked  respond- 
ents for  the  return  of  the  (^lldren.  "nieir 
refusal  of  the  request  is  based  on  the  fact 
that  the  children  were  given  into  their  cus- 
tody about  eight  months  before,  and  further 
that  the  petitioner  was  not  a  fit  person  to  be 
Intrusted  with  their  custody.  There  was  no 
adoption  of  the  childrra  by  th<>  resp<mdents, 
no  complete  surrender  of  them  by  their  moth- 
er, and  it  cannot  be  said  that  they  were  in 
the  custody  of  the  respondents  long  enough  to 
create  a  filial  affection  or  Tnake  the  bond  of 
attachment  between  them  strong  nor  7^  to 
weaken  the  love  of  the  mother  for  them.  She 
had  parted  with  them  when  her  circumstanc- 
es were  untoward,  and  promptly  reclaimed 
them  when  the  circumstances  changed,  and 
she  procured  a  home  in  which  they  could  be 
reared.  There  being  no  Irrevocable  agree- 
ment of  surrender  and  no  enforceable  legal 
right  of  the  respondents  as  against  the  best 
Interests  of  the  children,  the  only  question 
open  for  determination  le  the  and  fit- 
ness of  the  petitioner  to  be  Intrusted  with 
their  care  and  custody. 

[3]  It  may  be  premised  that,  the  father 
having  died,  the  surviving  parent  Is  the  nat- 
ural guardian  of  her  children,  and  has  the 
primary  and  predominant  right  to  their  cus- 
tody. It  is,  of  course,  not  an  absolute  right, 
and,  if  she  is  an  unfit  person,  or  the  well- 
belHg  of  the  children  will  be  better  subserved 
by  Intrusting  their  care  to  others,  she  may 
be  denied  the  custody. 

[1]  Because  of  the  family  relation  and  the 
natural  right  thereunder,  as  well  as  parental 
affection,  courts  are  slow  to  take  children 
from  a  parent  and  place  them  In  the  custody 
of  a  stranger,  and  will  not  do  so  upon  a 
charge  of  unfitness  unless  the  charge  is  sus- 
tained by  clear  and  satisfactory  proof.  Piu- 
ney  v.  Sulzoi,  91  Ean.  40T,  13?  Pac.  987,  Ann. 
Gas.  1916C,  649.  In  the  dted  case  it  wsis 
held: 

"Courts  will  not  disturb  the  family  relation 
nor  take  a  child  from  its  parent  merely  be- 
cause a  third  rerson  seeking  its  custody  may 
have  larger  means  and  is  therefore  able  to  give 
the  child  greater  comforts,  wider  education, 
and  the  promise  of  a  largar  fahwltaiice.* 
8yl.  3. 

While  the  petitioner  and  her  husband  are 
of  quite  limited  means,  they  bare  procured 
a  modest,  but  comfortable  home,  and  her  has- 
band  Is  employed  as  a  mechanic  and  is  earning 
from  9116  to  $200  a  month.  They  appear  to 
be  able  as  well  as  willing  to  make  reasonable 
proTlslon  for  the  care  and  educatldn  of  the 
children. 

[2]  As  to  the  fitness  of  the  mother  to  cmto 
for  her  children  it  Is  contend^  that  she  is 
quick-tempered  and  quarrelsome  that  she  In- 
dulges In  coarse  and  proCane  language,  baa 
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not  a,  jitennaaent  and  snltftble  hrane.  and  la 
not  a  woman  of  good  moral  character.  The 
^ai^  that  the  petltioiier  bad  Immoral  re- 
lations with  otb&c  men  was  not  enst^ed, 
and,  apart  from  the  nae  of  Improper  language 
at  times,  It  cannot  be  said  that  she  was  Im- 
moral In  duiracter.  That  she  bad  qnarrels 
with  her  husband  la  conceded,  but  sbe  testi- 
fied that  these  were  not  prorofced  by  her  mls- 
condoct  Tbeve  was  testlm<my  that  on  occa- 
id<»is  she  had  shown  exhibitions  of  tempef' 
and  Indulged  in  language  more  vehement 
than  wise  or  elegant.  On  the  other  hand,  a 
number  of  her  neighbors  and  persons  closely 
associated  with  her  testified  that  tbey  bad 
never  heard  her  use  profanity  or  coarse  lan- 
guage. She  admitted  that  when  provoked  to 
anger  she  had  in  the  past  used  Improper  lan- 
guage, but  said  that  she  had  determined  to 
exerciie  self-coDtrol  and  had  ceased  to  nse 
sndi  langn^ie.  In  its  opinion  the  trial  conrt, 
in  weighing  the  evidence  on  the  charge,  said 
that: 

"Now,  considering  all  the  evidence  in  this 
case,  while  the  evidence  shows  that  this  plain- 
tiff swears  sometimes  when  she  getB  mad,  and 
■he  is  a  woman  of  rather  hiffa  temper,  yet  peo- 
ple disagree  as  to  what  eonstitntes  swearing. 
Nobody  told  ^at  she  said,  except  some  of  them 
said  she  woold  say  *0h,  darn,'  or  'damn,'  or 
Bomethibg  of  that  kind.  That  would  not  be 
dansified  as  swearing.  It  is  reprehensible,  and 
it  is  a  tUng  that  ought  to  be  avoided." 

The  trial  court  d^ored  the  nse  of  rough 
language  and  Its  unwholesome  influence  on 
children,  but  stated  that  in  Its  opinion  the 
conduct  of  men  and  women  should  be  meas- 
ured by  tbe  same  standard,  and  upon  the 
testimony  It  could  not  hold  that  tbe  miscon- 
duct of  the  petitioner  in  this  respect  rendered 
her  unfit  to  have  the  possesslMi  and  care  of 
her  dilldren.  We  are  not  disposed  to  .mini- 
mize or  excuse  the  use  of  the  language  at- 
tributed to  her,  espedaUy  by  one  who  is  rear- 
ing children,  but  If  an  occasional  outburst  of 
temper  and  the  nse  of  coarse  and  oflTensive 
speech  were  treated  as  sufficient  grounds  for 
deriving  parents  of  the  custody  of  their 
cbUdroi,  mai^  families  might  be  disrupted. 
Her  manifest  love  for  h«  (dUldren  and  her 
testimony  that  she  had  ceased  to  use  improper 
language  were  doubtless  given  consideration 
by  the  trial  court  In  deciding  that  the  custody 
and  conirol  of  the  children  should  not  be 
taken  from  h&e.  The  testimony  shows 
that  she  was  very  strongly  attached  to  the 
chlldroi  and  kept  them  "clean  and  neat,"  and 
was  deeply  concerned  for  their  welfare.  The 
love  of  a  mother  for  her  children  cannot  be 
measured  by  the  courts,  and,  while  the  re- 
spondents treated  them  with  generous  kind- 
ness and  greatly  desire  their  custody,  and 
probably  are  better  able  to  maintain  and  edu- 
cate them,  these  considerations  alone  are  not 
sufficient  for  a  transfer  of  the  custody.  As 


said  in  Buchanan  t.  Buchanan,  9S  Ean.  613, 
144  Pac.  810: 

"Mother  love  and  care  may  far  outweigh 
financial  means  and  prospects.  *  *  *  Coa^ 
man  experience  and  observation  alike  teach 
that  proper(7  is  not  always  the  best  heritage." 

See,  also,  In  re  HoUlnger,  90'  Kan.  77,  132 
Pac.  IISI;  Furdy  v.  Ernst.  93  Kan.  157,  143 
Pac.  420 ;  In  re  Brown,  98  Kan.  663, 160  Pac. 
405;  In  re  Zelgler,  103  Kan.  901,  176  Pac. 
974. 

A  number  of  witnesses  testified  in  favor  of 
the  fitness  of  the  petitioner  to  maintain  and 
care  for  her  children,  and  the  court,  who  had 
a  closer  view  of  the  parties  and  witnesses, 
had  determined  that  she  Is  not  unfit  for  the 
trust  In  a  somewhat  similar  case  It  was 
said: 

"Shice  the  trial  court  found  that  the  father 
was  a  fit  person  in  all  respects  to  have  the 
custody  of  Us  infant  son,  and  the  mother  was 

dead,  the  law  of  the  land  accords  with  the  law 
of  nature,  and  there  is  no  just  law  under  the 
snn  which  would  deny  him  that  custody,  no 
matter  how  reluctantly  so  affectionate  grand- 
parent may  yield  thereto."  Crews  v.  Sheldon, 
106  Kan.  438,  186  Pac.  498. 

The  }ud^ent  al  tbe  strict  eonrt  Is  af- 
firmed. 

All  the  Justices  concurring. 


COX  V.  KANSAS  CITY  REFINING  CO. 
(No.  22942.) 


(Supreme  Oourt  of  Kami 


Feb.  12,  1921.) 


(BvllaJ»u  &v  *h«  Court.) 

1.  Master  and  servaat  «=:>373— Eplleptlo's  la- 
Jsry  by  fall  durlsg  work  held  "Is  course  of 
employnsnt,"  but  sot  osa  "arlslRg  est  of  en- 
ployment,"  so  as  to  be  oompentable. 

A  workman  who  lud  long  been  affiicted 
with  perioAcal  recurrences  epilepsy  was 
seized  with  an  epileptic  fit  in  the  course  of 
his  employment  in  a  refining  plant,  bnt  such 
epileptic  fit  was  not  traceable  to  his  work,  nor 
did  Us  employment  contribute  in  any  measure 
toward  bringing  on  snch  affliction.  During  his 
epileptic  seizure  tb«  workman  became  tmcon- 
sdona  and  fell  against  some  hot  pipes  and  se- 
verely injured  his  back,  ffeld^  that  tbe  acci- 
dent and  consequent  Injury  did  not  arise  out  of 
Us  employment  bnt  out  of  his  afilictloB,  and 
MHDpensation  for  his  injuries  cannot  be  award- 
ed against  his  employer, 

MddfMonoI  jSyHsbtu  by  ff(H«orfaI  SUslfO 

2.  Master  asd  servaat  «s>37f-^Coar8e  of  en* 
ployment"  cosstrsed. 

The  phrase  "in  course  of  employment"  as 
used  in  the  Workmen's  Compensation  Act  re- 
lates to  the  time,  place,  and  drcamstances  un- 
der irtdch  the  aemdent  occurred,  snd  means 


ABVor  otber  turn  see  aamt .  topfs  sad  KBT-JtUHBBa  In  all  K«r-N«mbM«4  Diswts  sad  IndtZM 
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ttiat  It  happened  whfle  the  employee  wu  at 
work  in  hla  employer*!  aervlcei. 

[Ed.  Note.— For  other  definltionB«  lee  Wordi 
and  Phrases,  First  and  Second  Series,  Course 
ct  Employment.] 

Appeal  from  District  Coart.  Wyandotte 
Gonnty. 

Proceedings  tinder  the  Workmen's  Com- 
pensation Act  by  W.  C  Cox  for  compensa- 
tion for  Injuries,  opposed  by  the  Kansas  City 
Beflning  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Beveraed  and  re- 
manded, with  instmctlons. 

A.  L.  Berger,  of  Kansas  City,  Kan.,  and  J. 
W.  Bogeis,  of  Kansas  Oty,  Ma,  for  appel- 
lant 

W.  J.  McCarty  and  David  F.  Carson,  both 
at  Kansas  City,  Ean.,  tor  iU)peUe& 

DAWSON,  3.  This  was  an  action  for  com- 
pensation for  an  Injury  sustained  by  plaintiff 
while  in  the  defendant's  employment.  Judg- 
ment was  entered  for  plaintiff,  and  the  prin- 
cipal CMtentlon  In  this  appeal  Is  whether 
the  injury  sustained  by  plaintiff  was  a  "per- 
sonal Injury  by  accident  arising  out  of  and 
In  the  course  of  employment,"  within  the 
terms  of  the  Workmen's  Compensation  Act 
(Oen.  St  191S.  II  S886-«M2). 

The  plaintiff  testified  that  he  was  a  com- 
mon laborer,  49  years  (dd,  and  that  be  was 
subject  to  epileptic  fits,  and  had  been  afiUct- 
ed  with  such  fits  about  once  a  numth  ever 
slnca  he  was  21  or  22  yeara  of  age.  He  had 
been  employed  at  the  defendant's  refinery 
for  a  few  weeks.  During  that  time  (m  one 
occasion  he  had  been  pat  at  wwk  oa  top  of 
a  building,  but  owing  to  his  iafllictlon  he 
knew  it  wu  dangerous  work  fbr  liim,  and  he 
decided  to  QtiiL 

"I  came  down  off  that  bnildlDg  at  noon,  and 
went  to  Mr.  Taylor  and  I  says,  'Yon  givt  me 
my  time,  and  I  wQl  quit  and  not  get  hurt.*  I 
says,  'I  won't  work  in  these  dangerous  places; 
I  won't  risk  it.'  He  says,  'I  can't  let  you  go^ 
Cox,  I  have  got  to  keep  yon  here;  I  need  the 
labor  too  bad,  and  I  am  going  to  keep  yon.' 
I  told  him  why  I  was  going  to  quit.  I  said, 
'I  have  epileptic  spells,  and  if  I  work  in  these 
,  dangerous  places  I  am  going  to  quit  I  want 
my  money,  and  I  will  go  home.'  I  went  home 
OuLt  evening;  he  did  not  give  me  my  money;  if 
he  had,  I  would  have  gone  home;  he  did  not 
send  me  back  up  on  that  boildiog  again;  he 
put  me  to  work  right  In  the  yard,  outside  the 
Inclosure,  shovding  concrete  and  such  as  that, 
monkeying  around  on  the  ground,  Just  like  he 
said." 

Some  days  later,  while  plaintiff  was  dig- 
ging a  trench  In  the  ground,  he  desired  to  get 
a  drink  of  water.  The  water  was  at>out  1S5 
or  150  feet  away.  When  he  left  the  ditch 
to  go  for  the  water  bis  periodical  epilepsy 
overtook  bim,  bis  mind  left  blm,  as  he  said 
it  always  did  at  such  times,  and  when  his 
soises  returned  he  was  about  75  teet  away 


from  where  he  had  heea  at  work.  He  had 
fallen  against  some  hot  pipes  which  came  out 
of  a  building  and  ran  down  Into  the  ground 
near  the  path  towards  which  the  drinking 
water  was  located.  The  hot  pipes  sevenij 
and  permanently  Injured  his  back. 

"Q.  Now,  on  the  day  y«a  were  hurt,  you 
was  working  in  the  ditches  there?  A.  Yes, 
sir.  They  had  a  water  boy  there,  but  he  wasn't 
around  where  we  was.  He  would  come  around 
there  and  bring  us  water.  We  couldn't  call 
him.  He  wasn't  there  when  I  wanted  a  drink. 
It  .was  Just  like  I  would  say  to  myself,  'I  want 
a  drink  of  water,'  and  that  is  the  last  I  remem- 
ber. I  started  off  by  myself  to.  get  a  drink  of 
water,  and  when  I  went  a  little  distance  I  got 
dizzy  and  lost  my  mind.  Had  one  of  those 
spells  while  walking  along,  and  while  I  bad 
one  of  those  spells  I  lost  my  bead. 

"Q.  And  while  in  that  condltira  yen  then  (cU. 
didn't  you?  A.  Yes,  sir. 

"Q.  And  your  faU  was  oa  account  of  your  epi- 
leptic spells?  A.  Sure.  •  •  • 

"Q.  So  yon  started  off  by  yourself  to  get  a 
drink  ot  water,  and  when  you  went  a  little  dis- 
tance you  got  dizzy?   A.  Lost  my  mind. 

"Q.  And  had  one  of  those  spells.  That  is  the 
first  thing  you  remember,  while  you  waa  walk- 
ing along?   A.  Yes,  air. 

"Q.  And  while  you  had  one  of  those  spells 
yon,  of  oouEse,  lost  your  head?  A.  Yes, 
Mr.  •  ♦  • 

**Q.  YoQ  didn't  fall  over  anything,  that  is, 
yon  didnt  on  anything  and  fall,  but  you 
fell  on  account  of  your  epileptic  spells?  A. 
Sure;  overbalanced. 

"Q.  Overbalanced  by  virtue  of  your  epOep- 
sy?   A.  Yes,  sir. 

"Q.  And  you  happened  to  fall  on  some  hot 
p^es  that- are  not  in  the  ground?  A.  Yes; 
there  is  four  of  them.  •  •  *  These  spells 
last  8ometi|BeB  about  three-quarters  of  an  hour 
and  sometunes  two  hours,  accor£ng  to  bow 
hard  they  are." 

£1,1]  Under  the  fhcts  and  drcumstaooes 
thus  narrated,  by  the  plaintiff  himself,  can  it 
be  said  that  the  Injuries  sustained  by  lilm 
arose  out  of  and  in  the  course  of  his  employ- 
ment?  "Zn  the  course  of '—yes.  It  he  had 
died  of  heart  failure,  or  had  been  stunned 
by  lightning,  assaulted  1^  a  dmnka  stran- 
ger, or  shot  by  a  maniac,  while  at  vwk,  snch 
mishap  would  have  arisen  In  the  course  of 
his  employment  "In  the  course  of  his  em- 
ployment," as  a  phrase,  simply  means  that  it 
happened  whUe  be  was  at  work  In  his  em- 
ployer's service.  The  phrase  r^tes  ta  the 
time,  place,  and  circumstances  under  which 
the  acdd^t  occurred.  But  it  is  not  suffi- 
cient to  impose  liability  upon  the  injured 
workman's  employer  that  the  injury  arose 
In  the  course  ot  the  employmrat  There  la 
another  and  more  Important  tverequlsite. 
The  injury  must  also  arise  out  of  the  oa- 
ployment  It  must  arise  because  of  It,  or  in 
some  reasonable  way  be  traceable  to  it.  The 
Injury  must  In  some  sense  be  due  to  the  em- 
ployment. The  philosophy  on  which  the 
W<n4raien's  OwapeBsatkm  Act  Is  Dnanded  Is 
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tbat  tbe  wear  and  tear  of  human  beings  In 
modem  Industry  ataonld  be  cbarged  to  the 
Industry  jost  as  the  wear  and  tear  of  ma- 
chinery has  always  been  charged.  And  while 
SQCh  compensation  Is  primarily  chargeable  to 
the  Industry,  and  consequently  to  the  em- 
ployer or  owner  of  the  Industry,  eroitually  it 
becomes  a  part  of  the  fair  money  cost  of  the 
Industrial  product,  and  to  be  paid  for  by  the 
general  public  patronizing  such  product 

In  Mclh^rts  t.  Zinc  Co.,  9S  Ean.  364,  86tf, 
367,  144  Paa  247,  248,  It  was  said: 

"Id  the  enactment  of  the  CompensatioD  Law 
the  Legislature  recognized  that  the  common- 
law  remedies  for  Injuries  sustained  in  certain 
hasardous  Indastiies  were  inadequate,  unscien- 
tiflc,  and  nnjnst,  and  therefore  a  snbstitnte 
was  provided  by  which  a  more  equitable  ad- 
Jostment  of  such  loss  could  be  made  under  a 
system  which  was  intended  largely  to  eliminate 
controversies  and  litigation  and  place  the  bur- 
den of  acddeutsl  injuries  Incident  to  such  em- 
ployments upon  the  industries  themselves,  or 
rather  upon  the  consumers  of  the  products  of 
such  iudustrles.'* 

"There  is  no  doubt  that  it  was  the  legisla- 
tive intent  to  compensate  workmen  for  inju- 
ries resulting  from  industrial  accidents,  and 
that  such  compensation  is  charged  against  the 
industry  because  [with  or  without  fault]  it  is 
responsible  for  the  injury." 

Klawinski  v.  Lake  Shore,  etc.,  R.  Co.,  185 
Mich.  643,  646,  152  N.  W.  213,  214,  L.  R.  A. 
1916A,  842,  343;  Industrial  Commission  t.  Mt- 
na  Co.,  64  Colo.  4S0,  174  Fac.  689,  3  A.  L.  B. 
1836,  133». 

But  In  order  to  charge  the  Industry  with 
compensation  for  the  workmoi's  injury,  such 
injury  must  in  some  sense,  In  some  degree, 
be  due  to  ihe  workman's  onployment  In  the 

industry. 

In  discussing  the  phrase  "out  the  eu> 
ployment"  in  McNlcol's  Case,  216  Mass.  407, 
4S9,  102  N.  E.  697,  U  B.  A.  19ieA.  806,  307, 
it  was  said: 

"It  'arises  out  oF  the  employment,  when 
tiiere  Is  apparent  to  the  rational  mind,  upon 
consideration  of  all  the  drcumstances,  a  causal 
connection  between  the  conditions  under  which 
the  work  Is  required  to  be  performed  and  the 
resulting  injury.  *  *  *  But  It  exdudes  an 
Injury  which  cannot  fairly  be  traced  to  the  em- 
liloyment  as  a  contributing  proximate  cause 
and  whidi  comes  from  a  hazard  to  which  the 
workmen  would  have  been  equally  exposed 
apart  from  the  employment.  The  causative 
danger  must  be  peculiar  to  the  work  and  not 
common  to  the  neighborhood.  It  must  be  ind- 
dental  to  the  character  of  the  business  and  not 
IndepeodeDt  of  the  relation  of  master  and  serv- 
ant. It  need  not  have  been  foreseen  or  expect- 
ed, but  after  the  STent  It  must  appear  to  have 
had  its  origin  in  a  risk  emmected  with  the  em- 
ployment, and  to  have  Sowed  from  that  source 
as  a  rational  congequence," 

In  Coronado  Beacb  Co.  v,  Plllsbury,  172 
Osl.  6S2,  158  Pac.  21%  It.  XL  A.  1916F,  1164, 
It  was  said; 

196P.-fi5 


*Th9  accidents  arlring  out  of  the  em^oyaent 
of  the  person  Injured  are  those  in  which  it  is 
possible  to  trace  the  injury  to  the  nature  of  the 
employee's  work,  or  to  the  risks  to  which  the 
employer's  business  exposes  the  employee. 
The  accident  most  be  one  resulting  from  a  risk 
reasonably  inddent  to  the  employment.  •  •  • 
It  'arises  out  of  the  occapation  where  there  Ui 
a  causal  connection  between  the  conditions  un- 
der which  the  aemmt  works  and  tiie  resulting 
injury.  It  need  not  have  been  foreseen  or  ex- 
pected, bat  after  the  event  it  must-appear  to 
have  had  its  ori^n  in  a  risk  connected  with 
the  employment,  and  to 'have  flowed  from  that 
source  as  a  rational  consequence."   BrL  4. 

But  how  can  this  plalntUTs  misfortune 
be  charged  against  the  indnstay  In  which  be 
was  empl<9ed?  How  can  it  be  said  that  his 
injury  arose  out  of  his  employment?  The  In- 
jury to  his  back  was  occasioned  by  his  epilep- 
tic fit.  It. was  Qie  mlsfortunate  effect  of  it, 
and  not  of  Us  work.  His  fit  was  not  prorc^ed 
or  induced  or  rendered  more  likely  to  happen 
because  of  his  work.  He  was  sabject  to  such 
fits.  For  over  26  years  he  had  been  thus 
afflicted,  with  almost  monthly  regiilarlty. 
We  have  had  to  consider  a  case  OAB&ey  t. 
Swift  ft  Co.,  101  Kan.  771,  168  Paa  1106) 
where  a  workman,  while  standing  on  a  wet 
and  slippery  platform  In  a  packing  house,  In 
the  coarse  of  bis  employment,  fell  backwards, 
and  received  injuries  fnmi  wMch  be  died. 
There  was  some  evidence  tending  to  show 
that  the  workman  fell  while  in  an  epileptic 
fit  and  that  his  death  was  caused  by  ^Uepsy. 
But  in  that  case  there  was  the  question  of 
fact  whether  he  fell  because  of  the  slippery 
platform,  which  would  be  an  accident  arising 
out  of  his  employment,  or  by  reason  of  the 
epileptic  fit,  which  would  not  be  such  an  acci- 
dent 

Cases  there  are  too,  many  of  them,  where 
workmen  by  reason  of  constitutional  Infirmi- 
ties are  predisposed  to  sustain  Injuries  while 
engaged  In  their  labor,  yet  the  leniency  and 
humanity  of  the  law  permit  them  to  recover 
If  the  employment  Itself  contributes  In  some 
degree  to  bring  about  or  Intensify  the  physi- 
cal condition  which  renders  them  susceptible 
to  such  accident  and  consequent  Injury.  But 
In  all  such  cases  the  employment  must  have 
some  definite,  discernible  relation  to  the  ac- 
cident Thus  in  Gllllland  v.  Cement  Co.,  104 
Kan.  771,  180  Pac.  793,  a  workman  whose 
labors  In  the  dust  of  a  cement  mill  for  three 
years  had  Impaired  his  lungs,  and  who  had 
not  fully  recovered  from  typhoid  fever,  mis- 
calculated his  strength  while  swinging  a 
heavy  sledge  to  break  rock  In  a  quarry,  and 
suffered  a  pulmonary  hemorrhage  from  wbl(^ 
he  died.  It  was  held  that,  notwlthstandiog 
his  physical  weakness  predisposing  him  to 
such  fatality,  his  employment  was  a  contrib- 
uting cause  of  the  accident;  that  it  arose 
out  of  his  employment;  and  his  dependents 
were  permitted  to  recover  compensation  for 
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Us  death.  The  conrt  dted  pertinent  and  In- 
itrnctlinB  BngUsb  cases,  and  condoded: 

"It  i«  not  material  that  the  workman's  blood 
Teuela  were  weakened  bj  diseaBe,  or  that  he 
was  predisposed'  to  hemorrhage  because,  for 
example,  he  had  breathed  the  dust  of  the  sack- 
iag  department  for  three  years.  The  statute 
establishes  no  standard  of  health  for  workmen, 
entitling  them  or  their  d^wndents  to  com- 
peoBation,  and  if  the  added  factor  of  phyBical 
exertion  In  the  emplo;ment  were  reqnired  to 
effect  the  lesion,  and  did  so,  the  injury  arose 
out  of  the  employment.'  That  the  injury  occur- 
red in  that  way,  and  is  referable  to  a  definite 
time,  place,  and  circumstance,  is  indicated  by 
the  workman's  apparent  good  health  and 
strength,  the  saddenness  and  profusion  of  the 
hemorrhage,  the  absence  of  previous  extrava- 
sation  d  blood,  and  other  drcomstanees." 

See,  also.  Blackburn  t.  Brick  &  TUe  Ca, 
107  Kan.  722,  193  Pac.  351. 

In  this  case,  If  the  added  factor  of  bis  la- 
bor had  aided  In  provoking  the  epileptic  &t, 
it  would  bring  the  present  case  within  the 
rule,  and  we  would  not  hestltate  to  say  that 
there  was  an  accident  arising  out  of  the  em- 
ployment But  here  there  was  no  factor  In- 
herit in  the  employment  or  arising  out  of  It 
which  can  be  characterized  as  an  accident 
which  can  be  added  to  the  disease  as  a  con- 
tributing cause  of  plaintiff's  Injury. 

Our  attention  Is  directed  to  some  border 
line  cases  where  compensation  was  allowed: 

In  an  English  case  (Wicks  t.  Dowell  &  Co., 
Limited  [IQOS]  K.  B.  225),  where  an  em- 
ployee, while  unloading  coal  near  an  open 
hatchway  of  a  ship  was  seized  with  an  epi- 
leptic fit  and  fell  Into  the  hold  and  was  seri- 
ously injured.  It  was  held  that  r^ard  must 
be  had  to  the  proximate  cause  of  the  acci- 
dent resulting  In  the  injury,  "which  was  to 
be  found  In  the  necessary  proximity  of  the 
workman  to  the  hatchway,"  and  that  it 
therefore  arose  "out  of  as  well  as  *in  the 
course  of'  his  employment. 

In  Drlscoll  V.  Employers'  Liability  Assur- 
ance Corp.,  Ltd.  (1912-13)  Mass.  G.  W.  C.  A. 
125,  compensation  was  allowed  for  the  death 
of  an  «nployee  who  while  driving  an  express 
wagon  was  seized  with  an  epileptic  fit  and 
fell  from  the  wagon  and  fractured  bis  skull. 

We  would  not  say  dogmatically  that  these 
cases  were  erroneously  decided,  but  certainly 
they  are  border  line  cases.  Perhaps  they  can 
be  justified  because  of  the  substantial  and  In- 
creased zisk  to  which  the  workmen  In  each 
of  these  <;!ases  were  »posed  owing  to  the  po- 
sition In  which  they  had  to  work.  We  note 
that  the  Drlscoll  (Mass.)  Case  was  decided  on 
the  authority  of  the  Wicks  (Eng.)  Case.  The 
Wicks  Case,  supra,  has  not  been  consistently 
followed  in  England.  Thus  in  Butler  v.  Bur- 
ton-on-Trent  Union,  5  B.  W.  0.  C.  355,  the 
master  of  a  workhouse,  while  on  duty,  was 
sitting  on  the  top  of  a  flight  of  steps  at  the 
hospital  In  which  he  was  employed.  He  was 
suffering  from  tuberculo^  and  white  seized 


wltti  a  fit  of  coui^ihig  becaine  dlnj  and  £dl 
down  the  steps  and  sostalned  fatal  injnrtes. 
Compensation  was  denied,  the  court  hoUUns 
that  flu  iuxiOmt  did  not  arise  ont  of  tte 
empkqnnent ;  that  it  was  not  dne  to  the  na- 
tnn  at  tbe  employmoit,  nor  to  anything  to 
which  flie  emploTment  required  blm  to  vx- 
pose  himselt 

In  Honor  t.  Pataiter,  4  B.  W.  C  C.  188,  a 
workman  while  driving  a  delivery  Tan  waa 
seen  to  fall  from  bis  van.  *in  what  looked 
like  a  fit — it  may  not  have  been — and  died 
three  weeks  later."  The  Court  of  Appeal 
held  that  these  facts  did  not  establish,  even 
by  legitimate  inference,  that  the  accident  and 
injury  arose  out  of  his  employment. 

In  Carroll  t.  What  Cheer  Stables  Co.,  38 
R.  I.  421,  96  Atl.  208,  L.  R.  A  1916D,  IM, 
Ann.  Cas.  1918B,  346,  a  hack  driver  had  an 
attack  of  dizziness  and  fell  from  his  vehicle 
and  was  injured.  Compoisatlon  was  allow- 
ed, but  the  court  said: 

"The  evidence  does  not  show,  as  claimed  by 
the  appellant,  that  the  petitioner's  fall  was 
'caused  solely  by  the  workman's  previously  dis- 
eased  condition,'  nor  does  the  justice  of  tbe 
superior  court  so  decide;  tbe  justice  says  in 
bis  decree  'the  fall  probably  being  due  to  dizzi- 
ness or  unconsdouaneaa  induced  by  a  disease 
from  which  ha  was  suffering,*  etc.  But  the  de- 
cree also  finds  that  the  accident  was  one  'aris- 
ing oat  of  •  •  •  aaid  employmenf ;  there  is 
at  leaat  as  much  evidence  that  the  fall  was  due 
to  an  noexpected  and  accidental  lurch  of  tbe 
hack  into  the  gutter  and  towards  or  against  the 
curbstone,  as  that  It  -was  due  to  dioiness  or 
unconsdousnesB  Indnced  by  disease.  It  seems 
to  this  court  tbat  the  dedslon  and  the  decree 
appealed  from  embody  a  conduaiTS  finding  of 
fact  that  dfndness  or  onoonseionsBess  was  not 
the  sole  eaose  of  the  fall  and  that  fluTe  was 
evidence  front  which  the  justice  eonld  find  as  he 
did  that  the  accident  arose  oat  of  the  employ- 
ment" 

In  Eowalskl  v.  Trostel  ft  Sons  (1915)  4  Ann. 
Bep.  (Wis.)  I.  0. 17,  a  workman  claimed  that 
he  bumped  his  head  against  an  overhanging 
door  while  working  in  the  resiKmdenf  s  plant, 
and  fell  in  an  unconscious  state,  and  that  he 
remembered  nothing  further  until  he  roused 
from  his  condition  In  the  hospital  several 
days  later.  On  arrival  at  the  hospital  he 
was  found  to  have  a  dislocated  shoulder,  a 
contused  wrist,  and  an  incomplete  Inguinal 
hernia.  No  Injuries  of  any  sort  were  found 
on  or  about  bis  head.  The  commission  dis- 
believed his  testimony  that  he  had  struck  his 
head  against  the  door,  and  found  from  the 
other  evidence  that  his  Injuries  were  caused 
by  his  taR,  and  that  the  fall  was  the  result 
of  a  faint  or  epileptic  seizure^  and  his  claim 
for  ocnnpmaatlott  was  denied. 

In  the  case  at  bar  the  jury  rendered  apo- 
dal findings,  one  of  which  (No.  5)  was  ttiat 
the  proximate  cause  of  the  acddent  was  not 
due  to  the  plaintiff  becoming  dizzy  and  fall- 
ing. The  plaintiff  was  himself  more  candid 
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and  trntlif  Id  than  tbe  JutTi  u  Is  dlwHoied  by 
Ids  teetimony  quoted  Above. 

It  mnat  be  held  that  the  acddent  which 
cauaed  plaintiff's  Injury  flowed  from  his  epi- 
leptic seizure,  and  that  this  particular  recar- 
rence  of  periodic  malady  from  which  plain- 
tiff had  suffered  for  so  many  years  was  not 
provoked  by  his  employment,  nor  did  his  em- 
ployment contribute  In  any  degree  to  bring 
on  gnch  epileptic  seizure.  Therefore  this  Is 
not  a  case  of  a  peraonal  Injury  arising  ont 
of  the  employment,  for  which  compensation 
chargeable  to  plaintiff's  employer  can  be  al- 
lowed. 

The  Judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded,  with  In- 
structions to  render  Judgment  for  defendanL 

All  the  Justices  concurrins. 


INTERNATIONAL   HARVESTER   CO.  OF 
NORTH  AMERICA  V.  FORAN.  <N0. 
22957.) 

(Supreme  Gonrt  of  Kansas.  Feb.  12;  1021.) 

(SyUabu*  Iv  the  Oouri) 

1.  Sales  «»44l  (I)— Cosditlonal  offer  te  retirn 
warraatsd  traotor  held  not  sufflelest  to  ra- 
lleve  purchaser  from  payneit. 

The  evidence  adduced  in  defense  to  an  ac- 
tion on  promissory  notes  given  as  part  of  tbe 
pnrdiase  price  of  a  tractor  eiM^e,  and  tbe 
written  order,  warranty,  and  agreement  per- 
taining thereto,  which  provided  that.  If  the 
tractor  engine  did  not  work  well,  it  should  be 
imme^telj  returned  to  the  dealer,  and  the 
price  paid  should  be  refunded,  and  that  a  fail- 
ure to  return  the  tractor  engine  should  be 
deemed  an  acceptance  of  it  and  fulfillment  of 
the  warranty,  centered,  and  held  that  a  con- 
ditional offer  to  return  tbe  tractor  was  not 
saffident  to  relieve  the  purchaser  from  pay- 
ment. 

2.  Prinolpal  and  asmt  ^148(2)— Provlsloa 
that  no  agent  shall  havs  power  ts  etiaags 
terms  binding. 

Where  a  written  contract  provides  that  no 
agent  ahidl  have  power  to  change  its  terms, 
such  provision  is  binding,  where  there  was  no 
evidence  that  the  pemon  who  assumed  to  chaoge 
its  terms  had  anthoritr  to  waive  or  alter  them. 

Appeal    from    District   Court,  Lincoln 

County. 

Action  by  the  International  Harvester  Com- 
pany of  North  America  against  Tim  Foran. 
Judgment  for  plalntlflC,  and  defendant  ap- 
peals. Affirmed. 

M.  J.  Healy,  of  Lincoln,  and  R.  L.  Hamil- 
ton and  Kagey  ft  Smith,  all  of  Belolt,  for  ap- 
pellant. 

Z.  a  MllUkin,  of  Sallna,  and  John  J. 
HcCurdy,  of  Lincoln,  for  appellee. 


DAWSON,  J.  This  was  an  actttm  on  cer- 
tain promissory  notes  given  by  a  Lincoln 
county  fitrmer  In  payment  for  a  tractor  en- 
gine. 

In  the  transaction  there  was  a  written  or- 
der signed  by  defendant  in  which  It  was  pro- 
vided that  the  tracts  engine  was  purchased 
for  $700,  the  plaintiff  to  take  an  older  engine 
at  ¥150  as  part  payment,  anddefmdant  to  give 
the  notes  sued  on  for  the  balance  of  the  par- 
chase  price.  The  order  stipulated  that  the 
company  was  to  Ornish  one  man  "to  start 
the  engine  and  see  engine  Is  running  In  good 
shape  and  satlsftctory."  On  the  ba<^  of  the 
foregoing  order  was  a  warranty  and  agree- 
ment in  whl<A  it  was  stlphlated: 

"If  upon  one  day's  trial,  with  proper  care, 
tbe  engine  fails  to  work  well,  tbe  purchaser 
shall  immediately  ^ve  written  notice  to  Inter- 
natiooal  Harvester  Company  of  America,  at 
Chicago,  HI.,  and  to  the  dealer  from  whom  it 
was  received,  stating  wherrin  the  ei^e  faBs, 
shall  ^ow  a  reasonable  time  for  a  competent 
man  to  be  sent  to  put  it  in  good  order,  and 
render  necessary  and  friendly  assistance  to 
operate  it.  If  the  engine  cannot  then  be  made 
to  work  well,  the  purchaser  sliall  Immediately 
return  it  to  said  dealer,  and  the  price  paid  shaU 
be  refunded,  which  shall  eonatitute  a  settlemeiA 
in  full  of  the  transaction. 

*njBe  of  the  engine  after  three  days,  or  fail' 
ure  to  give  written  notice  to  said  company  and 
said  dealer,  or  failure  to  return  the  enghie  as 
above  specified,  absll  operate  as  an  acceptance 
of  it  and  fulfillment  of  this  warranty.  No 
agent  has  power  to  change  the  contract  of 
warranty  In  any  respect. 

"This  express  warranty  ezdodes  all  implied 
warranties." 

Defendant  admitted  the  execntl<m  of  the 
notes  and  that  he  signed  the  written  order, 
but  alleged  that  the  tractor  engine  had  never 
worked  satisfactorily,  that  plaintiff  had  re- 
peatedly sent  mechanics  to  fix  It  but  they  all 
failed  to  make  it  work  as  It  should,  and  that— 

'TThis  defendant  has  time  and  time  again  of- 
fered to  return  said  tractor  to  ^intiff,  and  haa 
asked  for  the  return  of  his  notes,  but  the  plain- 
tiff lias  wrongfully  neglected  and  refused  to  re- 
turn defendant  his  notes  or  to  accept  said 
tractor  from  defendant." 

At  the  trial,  the  burden  being  on  tbe  de- 
fendant, he  inresoited  his  evidence,  and  at 
Its  ctmclnsfem  a  domirrer  thereto  was  sua- 
talned,  and  defendant  appeals. 

The  last  of  the  expert  mechanics  sent  to 
defendant's  farm  in  an  effort  to  make  the 
tractor  engine  work  satisfactorily  was 
Charles  Qiandler,  who  endeavored  to  set  It 
to  rights  but  failed. 

"Q.  Did  Chandler  tell  you  what  was  wrong 
with  the  enghie?  A.  Wen,  I  asked  him,  *Now, 
Chandler,  I  want  to  know  what  is  the  matter 
with  it'  He  said,  Tim,  she  is  no  good.  She 
won't  pan  tiiat  OTtter.* " 
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Defffldant  did  not  formally  notify  the 
plaintiff,  and  did  not  return  tbe  tractor  as 
provided  In  tbe  warranty  and  agreenwat.  He 
did,  howerer,  at  Tarions  times  talk  to  tbe 
local  dealer: 

'*Q.  Now,  Mr.'  roran,  after  Chandler  was 
there  that  day,  did  you  make  any  statement  to 
Ifr.  Aehterberg  [the  local  dealer]  abont  this 
engine?  What  did  yon  say  to  Aehterberg?  A. 
I  told  him  she  wasn't  going  to  work ;  It  didn't 
look  like  it  was.  I  said,  'I  am  Batisfied  to  pay 
tlie  interest  on  the  notes  and  let  them  take  the 
other  engine  and  take  the  old  engine  and  give 
my  notes  back.*  I  said,  'Ton  write  to  them  on 
tlwt  statement  and  see  what  they  have  to 
say  about  It*  Mr.  Aehterberg  said  he  would 
write  in  to  the  company  and  see  what  they  had 
to  say  abont  it. 

**Q.  Bid  he  later  say  anythhog  to  yon  abont 
tUa  proportion?   A.  Yes. 

"Q.  What  was  that?  A.  Well,  be  told  me  I 
■eedn't  wony  about  it.  'If  it  is  no  good  to 
yon,  it  to  no  good  to  me;  so  let  it  set  there.* " 

Defendant  also  <rftered  to  settle  the  matter 
upon  conditions: 

"Q.  What  offer,  if  any,  did  you  make  to  Aeh- 
terberg at  this  time?  A.  Well.  I  told  him  I 
waa  wiSing  to  do  that,  to  pay  the  interest  on 
them  notes  and  let  them  take  both  engines  and 
give  me  my  notes  back,  either  one.  I  told  him 
I  wouldn't  pay  for  the  machine."  . 

[I.t]  It  wni  thofl  be  seen  that  defendant 
fall«d  to  take  advantage  of  the  provlslona  of 
the  contract  -whUSx  would  have  freed  him 
from  Its  obUgatlona.  He  did  not  notify  the 
compoi^  that  the  tractor  was  unsatisfactory 
•ven  after  tbe  company's  expert  bad  told  him 
it  wu  "no  good."  That  failure,  standing 
alone,  mi^t  be  considered  as  waived,  since 
plaintiff  most  have  Imown  that  the  machine 
was  not  working  satisfactorily;  otherwise  it 
would  not  have  repeatedly  sent  mechanics  to 
try  to  fix  it;  but  the  condition  that  the  trac- 
tor should  be  returned  could  not  be  waived 
except  by  the  company.  The  contract  ex- 
pressly provided  that  no  agent  had  power  to 
change  Its  terms,  and  defendant  offered  no 
evidence  showing  that  the  local  dealer  had 
authority  to  direct  that  the  tractor  be  not 
returned.  Indeed,  the  local  dealer  in  Uncoln 
did  liot  sell  this  tractor  to  defendant  The 
sale  was  effected  in  Sallna,  although  the  local 
dealer  was  given  the  usual  sales  commlaion 
because  the  purchaser  raided  in  tbe  dealer's 
trade  territory.  Moreover,  If  defendant's  last 
offer,  quoted  above,  could  be  construed  as  an 
offer  to  return,  It  was  conditioned  upon  the 
surrender  of  the  notes.  The  contract  Itself 
provided  how  and  when  the  price  was  to  be 
rofunded,  and  defendant  could  not  free  him< 
self  from  bis  obligation  by  a  mere  ccmdltional 
offer  to  return  the  property.  He  should  have 
returned  it. 

Tbe  evidmce  for  tbe  defendant  did  not  es- 
tablish a  defense;  there  was  no  dlqtated  is- 


RBFORTBB  f^an. 

sue  of  fact  to  gotMoit  to  a  Jury;  and  plaintUTs 
demurrer  to  tbe  evidence  was  pn«ail]r  wm- 

talned. 
Judgment  affirmed. 
All  tbe  Justices  concnrrinf; 


ROWLAND  V.  DECK  at  aL  (No.  23I89L) 
(Stqoreme  Coort  of  Kansas.  Feb.  1%  1921.) 

(SvUabua  by  the  Court.) 

1.  Counties  «=3l82^ounty  bead*  baariag 
maximum  Interest  may  be  sold  at  disooaat 

Where  a  statute  authorizee  the  issuance  of 
bonds  bearing  not  more  than  a  stated  rate  of 
interest,  and  provides  for-  their  sale  without 
making  an.  express  requirement  as  to  the 
amoont  they  sliaU  bring,  bonds  isaned  there- 
under, which  bear  tbe  maximum  interest  nam- 
ed,  may  be  sold  at  a  discount  l£  tlie  sale  la 
made  on  tbe  best  terms  obtainable. 

2.  Counties  «s>182— 6tattte  held  not  ta  pro- 
hibit sale  of  county  bonds  at  lass  than  par. 

The  statute  which  forbids  the  issuance  <tf 
county  warrants  in  a  larger  amount  than  tliat 
actually  due,-  in  order  to  condensate  creditors 
for  the  (act  that  they  cannot  be  Immediate 
paid,  and  if  sold  would  be  sublsct  to  diaeomat^ 
does  not  prohibit  the  aale  of  bonds  at  lesa 
then  -par. 

3.  Counties  «=»iei— Statute  anthorfzlag  bead 
issne  held  to  oostemplate  tax  levy  even  If 
oounty*a  share  exceeded. 

The  statute,  authorising  the  issuance  of 
bonds  to  provide  for  the  payment  of  the  pro- 
portion  of  the  cost  of  road  fmprovementa 
chargeable  against  the  county,  contemplates  tbe 
raising  by  taxation  of  a  saffident  fund  to  pay 
such  bonds  and  the  coupons  thereof,  even  tf 
by  reason  of  the  iMods  being  sold  at  a  Ascount 
the  taxes  levied  to  meet  the  principal  ahall  ex- 
ceed the  county's  share  of  the  cost  of  the  fan- 
provement. 

4.  Counties  1 83— County  board  held  to  have 
power  to  determine  when  bonds  antberized 
by  statute  shall  be  Issusd. 

The  provision  of  tbe  statute  that  after  4- 
tiniates  of  the  cost  of  a  road  improvement 
have  been  filed,  and  the  cost  to  be  assessed 
Hgainst  the  county  approximatdy  determined 
therefrom,  the  commissioners  may  issue  bonds 
from  time  to  time  as  required,  in  the  absence 
of  any  expression  to  the  contrary,  bnpUea  that 
after  the  steps  referred  to  have  been  taken  It 
rests  with  the  board  to  determine  when  woA 
issuance  is  required," 

5.  Counties  4=>I82— Deslfsation  ef  dlaoonnt 
In  olTer  te  buy  honda  held  not  to  cVaet  vfr 

iidity  of  contract 
The  fact  that  In  an  offer  to  buy  bonds  from 
the  body  issuing  tbvm  tbe  bidder  describes  the 
discount  at  which  he  Is  willing  to  take  tliem 
as  a  deduction  to  cover  expenses  hss  no  effect 
upon  tbo  validity  of  the  contract  resoltins  from 
an  acceptance  of  the  bid. 
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6.  Appeal  aid  error  «=s>l009(l)— Oeelslon  be- 
law  liald  to  daterniiw  good  faith  of  oounty 
ooninisoloaor*  !■  tosulng  and  selling  bonds. 
The  qaestloii  of  tlie  exercise  of  good  fBith 
on  the  part  of  the  commisiioners  in  the  issu- 
ance and  sale  of  bonds  is  &eZd  to  have  been  set- 
tled in  their  txvwhf  the  decision  of  the  trial 
court. 

Appeal  from  District  Oonrt,  Beno  Oounty. 

Suit  b7  John  Bowland  against  Peter  Deck 
and  otliere.  A  temporary  Injunction  was  re- 
fused, and  complainant  appeals.  Affinned. 

V.  li.  Martin,  Joim  M.  Martin,  and  Walter 
F.  Jwes,  all  of  Hatcbinson,  for  appellant. 

Wm.  H.  Burnett  and  Halloy,  Davis  & 
White,  all  of  Hutchinson,  Long  &  Cowan, 
Forest  D.  Siefkln,  Claude  I.  Depuy,  and 
James  Q.  Martin,  all  of  Wldiita,  and  Smith 
A  Smith,  of  Hntdilnson,  for  ai^lees. 

MASON,  J.  John  Rowland  aa  a  taxpayer 
of  Reno  «onnty  Inroogbt  an  action  against 
the  board  of  county  ocwomlsalonars,  joining 
oQier  parties  In  interest  as  d^endants,  seek- 
ing to  enjoin  the  delivery  to  the  Brown- 
Crummer  Company  of  a  quantity  of  bonds  in 
pursuance  of  a  contract  between  that  com- 
pany and  the  county,  the  Talldlty  of  which  Is 
attacked  by  the  plaintiff.  A  temporary  In- 
junction was  refused,  and  this  appeal  Is 
taken  from  that  ruling. 

1.  The  bonds  were  Issued  under  provl- 
slons  of  the  statute  relating  to  Improvement 
of  highways,  reading: 

"The  board  of  county  commissioners  may  Is- 
sue from  time  to  time  as  required,  bonds  of 
the  coanty,  bearing  not  to  exceed  fire  per  cent. 
Interest.  •  •  ♦  Said  bonds  •  •  •  ghall 
be  disposed  of  by  the  county  board  in  the  man- 
ner provided  by  law,  and  the  proceeds  thereof 
Shan  be  d^w^ted  with  the  eoonty  treasurer  in 
tiie  astedal  fond  for  the  improvement."  Laws 
1910,  e.  246, 1  6. 

The  fltatate  amtaina  no  more  spectflc  pro* 
vlaioa  with  respect  to  the  manner  In  wbldh 
the  bonds  are  to  be  disposed  of,  either  in  the 
way  of  aotborizatlon  or  restriction.  We| 
think  the  Intention  dearly  is  that  the  bcmds 
are  to  be  sold  by  the  county  commissioners, 
the  proceeds  to  form  a  part  ci  the  fund  out 
of  vhlcb  warrants  Issued  for  tbe  improve- 
ments shall  be  paid.  The  bonds  in  contro- 
versy Ixwe  Intwest  at  S  per  caxt.  The  cmi- 
tract  referred  to  provided  tor  thdr  sale  at  a 
dlsGoont  of  10.03  per  cent. — an  arrangem^t 
under  which  the  oounty  would  be  paying 
practically  6  per  cent  Interest  on  the  amount 
actually  received  for  them.  The  plaintiff 
cootends  that  tbe  provlsltm  of  the  statute 
that  tbe  bonds  shall  bear  not  to  exceed  6  per 
cent,  interest  should  be  interpreted  as  mean- 
ing that  the  county  shall  not  pay  more  than 
6  per  cait.  Interest  for  tbe  mouey  It  borrows 


by  means  of  their  issuance,  and  th^t  the  con- 
tract of  the  cotmty  with  the  Brown-Crum- 
mer  Company  is  void  because  it  calls  for  the 
payment  of  a  higher  rate.  The  defendants 
maintain  that  the  provision  is  Intended 
merely  as  a  description  of  the  kind  of  bond 
that  is  to  be  issued;  and,  inasmuch  as  the 
statute  contains  nothing  to  the  contrary,  the 
bonds  may  be  sold  for  whatever  they  can  be 
made  to  bring.  This  question  is  therefore 
presented,  the  plalntlfl  contending  for  a  neg- 
ative and  the  defendants  for  an  affirmative 
answer:  Whwe  a  statute  authorizes  the  Is- 
suance of  bonds  bearing  not  more  th^n  a 
stated  rate  of  tntereet,  and  provides  for  their 
sale,  no  express  requirement  being  made  as 
to  the  amoumt  they  shall  bring,  may  Ixmds 
issued  thereimder,  whldJ  bear  the  n^T^g^^tf* 
Interest  named,  be  sold  at  a  discount? 

There  are  no  Kansas  cases  bearing  direct- 
ly upon  tbe  question.  The  defendants  quote 
this  sentence  In  support  of  their  c«itentl<n: 

"Where  a  city  places  its  bonds  on  the  mar- 
ket, it  must  dispose  of  them  at  the  market 
price."  Claj  Center  v.  WilUamson.  79  Kan. 
48B,  488;  100  Pac.  00,  01. 

This  language  was  used  In  discussing  the 
loss  to  a  city  occasioned  by  an  Injxmctlon 
which  delayed  tbe  sale  of  Its  bonds  until 
their  market  value  had  depreciated,  and  can 
shed  no  light  upon  the  Interpretation  of  the 
statute  here  involved.  City  of  AtiAilson  v. 
Butcher,  3  Kan.  104,  has  been  cited  (28  Oyc. 
1597»  note  47)  as  sustaining  the  view  of  the 
plalntlfC.  The  statute  there  involved,  how- 
ever was  Interpreted  as  In  ^ect  providing 
for  the  exchange  of  bonds  for  railroad  stodc 
rather  than  for  their  sale,  nie  scope  itf  the 
decision  Is  Indicated  by  this  extract  frcun  the 
opinion,  the  SMitwce  deemed  eoedUUly  im- 
portant in  this  oonnecUou  being  here  itali- 
cized: 

"The  act  of  the  Legislature  authorizing  the 
snbacriptlott  and  the  issuing  of  the  bonds 
*  *  *  aatborised  the  dty  to  issae  bonds  fyr 
the  stock,  or  for  money  to  pay  for  the  same, 
bearing  iaterest  at  the  rate  of  ten  per  cent  per 
annum.'  It  was  not  autkoHaed  to  tht 
bonds  and  thua  raisv  money  to  pay  for  the 
stock.  It  that  course  were  adopted  and  the 
bonds  sold  below  par,  the  rate  of  interest 
would  be  increased  above  what  the  law  author- 
ized. It  certainly  was  not  contemplated  that 
the  valae  of  the  stock  would  be  above  par,  nor 
could  It  have  been  expected  that  the  bonds 
would  have  been  worUi  less  than  the  stock.  If 
the  bonds  could  lawfully  be  bartered  at  a  dis- 
count, tben  if  the  money  was  borrowed  upon 
them,  the  stock  might  have  been  bought  at  a 
premium,  which  certainly  was  not  contemplat- 
ed. The  proper  conetrnctlon  of  the  provision 
is  that  this  stock  miKht  be  paid  for  at  par  in 
bonds  at  par,  or  paid  for  in  money  borrowed 
at  10  per  cent,  per  snnua."  S  ^in.  at  pan 
120. 
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The  Supreme  Court  of  Wasbln^on  In  a  I 
series  of  decisions  has  apparently  returned  | 
a  n^atlve  an^er  to  tbe  anestlon  stated,  al- 
tbon^  Its  concluslims  may  be  due  to  a  pe- 
culiarity of  the  local  statute.  Uhler  v.  City 
of  Olympla,  87  Wash.  1,  151  Paa  117;  152 
Pac.  998;  Spear  v.  City  of  Bremertcm,  90 
Wash.  607,  156  Paa  825;  Hill  v.  aty  of 
Seattle.  108  Wash.  672,  185  Pac.  631.  These 
cases  concede  that  the  grant  of  authority  to 
bonds  carries  with  It  tbe  power  to  sell 
th^  below  par,  unless  by  reason  of  some 
affirmative  proTlision  of  law  to  the  contrary, 
a  doctrine  that  apprars  to  be  generally  ao* 
cepted.  Note,  Ann.  Cas.  1914B,  257.  But 
the  Washington  court  Interprets  a  statutory 
provision  that  a  dty  may  Issae  and  sell 
bonds  or  warrants,  payable  out  of  a  special 
fund  bearlns  Interest  not  exceeding  6  per 
cent,  per  annnm,  as  Imposing  a  limitation  on 
the  rate  ct  interest  tbe  municipality  shall 
be  required  to  pay  computed  on  the  amount 
ot  money  it  receives  for  its  bonds.  If  undw 
that  statute  the  bcmds  had  been  ao  drawn  as 
to  bear  S  pa  oent  interest  on  their  faoe,  a 
sale  at  a  diaoount  would  have  been  so 
long  as  it  was  not  less  Cavorable  to  the  mu- 
nlfdpallty  than  a:  6  pw  oent  basis.  HUl  t. 
City  of  Seattle,  supra.  In  the  first  of  the 
Washington  cases  above  dted  the  transac- 
tion Involved  Is  oondonned  as  '^usnrloos,** 
the  court  saying: 

**A  statute  fixing  a  maximum  rate  of  inter- 
est may  not  be  evaded  at  will  by  any  device 
or  conbivance  wtiich  will  insare  a  greater  re- 
turn of  interest  than  the  law  allows."  Uhler 
V.  Olympia,  87  Wash.  1,  11.  151  Pac.  117; 
162  Pac.  998. 

The  statute  described  as  "fixing  a  maxSf 
mum  rate  of  Interest"  is  that  authorising  a 
dty  to  create  a  special  fund  for  the  purpose 
of  dtfraytng  the  cost  ot  a  public  udlity.  and 
"to  Issue  and  sdl  bonds  or  warrants  bearing 
interest  not  exceeding  six  per  centum  per 
annum  •  •  •  payaUe  only  out  of  sudi 
special  fund.**  .Bern.  &  BaL  Code,  |  8006. 
It  is  possible  that  the  ezcerptlMial  pbrase- 
ology,  and  the  dassiflcatlon  of  the  bonds  with 
warrants  in  the  provisions  regarding  the  rate 
(tf  interest  and  the  special  fund,  may  account 
fbr  tbe  court's  diaracterlzlng  as  usurious  a 
transaction  by  which  the  dty  was  to  pay 
more  than  6  per  cent  interest  upon  the 
money  It  obtained  by  the  sale  of  its  bonds. 

On  the  other  hand,  the  Supreme  Oourt  of 
Oregon  has  hdd  that  bonds  Issued  under  a 
statute  fixing  d<^nltdy  liieir  rate  of  interest 
may  be  sold  at  a  dlscoui^  saying  in  the  c^ln- 
iob: 

"Tbe  provision  as  to  the  amount  of  bonds  to 
be  issued,  their  denomination,  and  tbe  rate  of 
interest  they  sball  bear  has  reference  only  to 
the  form  of  the  bonds  and  the  method  in  wliich 
they  ^11  be  executed,  in  order  to  prepare 
them  for  sale."  Kieman  v.  Portland,  61  Or. 
S8&  i22  Pae.  764k  Ann.  Oas.  19143.  2S5. 


I  In  a  Washington  case  earlier  than  tiioae 
!  already  dted  it  was  held  that  where  the  res- 
olution calling  an  election  on  a  proposition  to 
Issue  port  district  bonds  provided  that  they 
should  bear  Interest  at  not  to  exceed  tbe  rate 
of  per  oent  per  annup,  they  might  be 
legally  sold  below  par,  and  at  audi  a  piloe  as 
to  require  the  payment  of  nun«  than  4%  per 
cent  on  the  amount  recdved.  In  the  cpln- 
loa  It  was  said: 

"Assoming  that  the  rate  intereat  stated  In 
the  original  reaolation  npon  which  the  election 
was  held  is  binding  npon  the  commissioners,  so 
far  as  the  form  of  the  bond  is  concerned,  w^ 
think  it  in  any  event  goes  no  further  than  tiiis, 
since  there  was  notbiog  therein  relating  to  the 
price  at  which  the  tionds  should  be  disposed  of, 
and  there  is  nothing  in  the  Port  District  Law 
to  that  effect."  Paine  v.  Port  ot  Seattle.  70 
Wash.  294,  317.  126  Pac  628,  127  Pac  580. 

In  Teonessee  the  sale  at  a  discount  of 
b<»ds  issued  under  a  statute  providing  that 
they  should  bear  6  per  cent  Interest  has  been 

uphdd,  the  court  saying: 

"Aasamiiv  that  these  aothoritiea  establish 
the  entire  negotiability  of  the  city  bonds,  and 
tbe  right  of  the  dty  officers  to  sdl  them  in 
market  as  diattels,  it  is  dear  that  under  the 
antiiority  to  sell  them  at  their  market  valae, 
although  that  might  be  at  a  greater  discount 
than  legal  interest,  the  transaction  would  be 
neither  usurious  nor  illegal,  and  therefore  the 
dty  can  neither  raise  a  question  of  usury  nor 
of  scaling."  City  of  Hemphis  v.  Bethd  (Tenn.) 
17  S.  W.  181.  IM. 

We  accept  the  view  ttiat  the  provistona  ot 
the  road  statute  as  to  the  rate  of  Interest  the 
bonds  sball  bear  has  reference  to  the  terms 
In  which  they  sball  be  drawn,  and  is  not  in- 
tended as  a  restriction  up<m  the  price  for 
which  they  shall  be  sold.  The  established 
doctrine  that  bonds  m^y  be  sold  at  a  dis- 
count unless  sucb  course  is  forbidden  recog- 
nizee the  envious  distinction  between  tlie 
rate  of  interest  provided  in  the  b<Hid  Itadt 
and  what  tbe  munldpality  issuing  It  actually 
pays  for  the  use  of  the  money  It  borrows  by 
means  thereof.  If  bonds  issued  under  a 
statute  requiring  them  to  draw  intereat  at  a 
definite  rate  should  be  sold  at  a  premium,  no 
one  would  tblnk  of  challraiglng  tbe  validity 
of  the  sale  on  tbe  ground  that  the  debt  did 
not  actually  bear  the  rate  of  Intareet  fixed  by 
law. 

"That  the  bonds  of  a  municipal  corporation 
may  be  sold  by  it  for  less  than  par  must  be 
regarded  as  the  general  understanding  of  law- 
makers of  the  states,  as  well  as  the  officers  of 
the  municipalities,  becanse,  when  it  is  desired 
to  prevent  such  sale,  that  fact  is  incorporated 
in  the  enabling  act  or  In  the  ordinance  or  reso- 
lution providing  for  the  issue  of  the  bonds." 
Simonton,  Municipal  Bonda,  1 145. 

It  is  true  tliat  in  the  view  we  are  taking 
the  provisfon  of  a  statute  that  btmds  Issued 
under  It  shall  bear  Interest  not  to  exceed  a 
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certain  rate  puts  no  limitation  aprai  tbe  ac- 
tual compensation  the  municipality  ^all 
pay  for  the  use  of  the  proceeds.  But  to  our 
Judgment  It  bas  no  audi  purpose ;  the  maxi- 
mura  rate  of  Interest  Is  fixed  as  a  part  of  the 
description  of  the  character  of  the  Instru- 
ment that  Is  to  be  executed— just  as  require- 
ments are  often  made  that  the  dffliomlna- 
tlons  shall  be  between  certain  amounts,  and 
that  the  Interest  and  principal  siiall  he  pay- 
able at  tUnea  and  places  stated.  It  Is  quite 
oonc^rable  that  the  Legislature  might,  as  a 
matter  of  appearance,  for  the  credit  of  the 
state,  refuse  to  countenance  the  issuance  of 
monidpal  bonds  bearing  on  their  face  a  rate 
of  Interest  higher  than  the  ordinary  legal 
rate  for  personal  obligations,  even  If  it 
should  be  anticipated  that  conditions  might 
require  a  sale  on  the  ba^  of  a  larger  return 
to  the  borrower.  Where  It  Is  desired  by  the 
lawmaking  body  to  restrict  the  amount  for 
which  bonds  may  be  sold,  the  custom  In  this 
state  and  elsewhere  Is  general  to  Insert  a 
<dau8e  in  the  statute  to  thf  effect  that  par  or 
better  must  be  <Atalned  for  them;  this  prac- 
tice l8  80  oomnum  that  the  omlaaion  of  that 
or  SMue  other  -pravialan  expressly  covering 
the  aahject  creates  a  strong  presumption 
that  tbe  Legialature  was  content  to  rely  upon 
Uie  good  faith  and  business  Judgment  of  the 
locsl  officials  to  see  that  the  bonds  brought 
■ubstantiaUy  the  market  price,  whltih  would 
neoeasarUy  be  c<Hitr«Ued  by  financial  ooodl- 
tioDs.  The  defendants'  brief  contains  a  com^ 
pllatlon  of  Kansas  statutn  authorizing  the 
tesuanoe  of  bonds,  dassifled  with  respect  to 
tbe  limitations  piaoed  upoa  ttw  sale.  Of 
some  80  acts  about  30  impose  no  restiictirais 
tipon  the  price  to  be  obtained,  while  about  60 
require  a  sale  at  not  less  than  par.  In  but 
two  instances,  so  far  as  we  discover,  has 
such  a  restrlctioa  been  imposed  by  a  general 
statute  with  reEq;>ect  to  county  bonds,  and 
these  in  the  case  of  bonds  Issued  to  fund  out- 
standing b<HidB  or  warrants.  Gen.  Stat. 
1916,  H  642,  2876. 

It  is  quite  obTloua  that  a  prorlsion  that 
bonds  should  not  be  sold  less  favorably  to 
the  county  than  oa  a  basis  of  6  per  cent.  In- 
terest might  absolutely  prevent  their  sale  at 
all,  and  thus  block  the  contemplated  Im- 
provement alb^ther.  It  cannot  be  reason- 
ably hoped  that  bonds  In  considerable  quan- 
tltiea  can  be  sold  at  any  appreciable  advance 
over  tbe  market  price.  The  fact  that  gov- 
ernment bonds  hare  been  bought  and  snld  on 
more  than  a  6  per  cent,  basis  shows  that  the 
contingent^  suggested  is  by  no  means  im- 
probable. The  clause  of  tbe  act  of  1019 
which  we  are  now  considering  is  dmllar  to 
that  of  the  1017  statute  (Laws  1017,  c.  265, 
I  0),  wtdch  provided  for  the  Issuance  of  the 
bonds  <Hily  after  the  Improvement  had  been 
completed.  It  Is  hardly  conceivable  that  the 
L^tlslature  Intaided  to  authorize  the  coa- 
structlon  at  a  hard-flarface  road  and  provide 


for  the  payment  of  a  large  part  of  the  cent 
only  from  the  proceeds  of  bonds  for. which  It 
might  be  impossible  to  And  a  buyer  owinff  to 
the  restrictions  placed  on  the  sale. 

[1]  Upon  these  groxmds  we  hold  that 
where  a  statute  authorizes  the  Issuance  of 
bonds  bearing  not  more  than  a  stated  rate  of 
Interest,  and  provides  for  their  sale  without 
making  an  express  requirement  as  to  the 
amount  they  shall  bring,  bonds  issued  there- 
under which  bear  the  maximum  interest 
named  may  be  sold  at  a  discount  if  the  sale 
Is  made  on  the  best  terms  <^talnable. 

[2]  2.  As  bearing  upon  the  question  al- 
ready discussed,  the  plaintiff  refers  to  the 
statute,  wM<di  forbids  tbe  commissloaers  to 
allow  a  greater  sum  on  a  <^alm  against  the 
county  than  the  amount  actually  due  thereon, 
dollar  tor  d<^aar,  or  to  Issue  warrants  for 
more  than  the  amoaots  so  allowed.  Gen. 
Stat  1915,  S  2873.  The  obvious'  purpise  o£ 
this  provision  is  to  prevent  the  allowance  of 
accounts  in  s  larger  sum  than  the  amount 
due,  to  orde^Hip  ccnnpensate  for  the  fact  that 
the  warrontMKued  therecn  liannot  be  imme- 
diately paid,  and  If  acM.  are  sabject  to  a  dis- 
count. TtM  reason  Ua  sacb  legislation  is 
that  warrants— mere  wders  on  the  treasurer 
—are  not  primarily  totoided  for  sale  on  the 
market  while  bonds  are.  That  the  section 
cited  does  not  evtoce  a  general  vc3les  against 
the  financial  standing  of  a  connty  aftecting 
its  bnstoess  transactlfms  a.vs>ean  from  the 
fact  that  provid<m  Is  fher^  made  for  the 
board  editing  such  meesnrra  as  it  may  dean 
proper  to  liquidate  dalms  for  rents,  fuel, 
lights,  and  Btatl<Hiery — supplies  v^ldi  are 
necessary,  and  which  might  not  be  procnr- 
able  except  for  the  equivalent  of  cash. 

[3]  3.  What  may  be  regarded  as  another 
phase  of  the  question  first  discussed  arises 
upon  a  contention  of  the  platotlff  that  taxes 
cannot  be  levied  to  excess  of  the  actual  cost 
of  the  improvement,  and  therefore  there  Is 
no  way  in  which  the  difference  betwe^  the 
face  of  the  bonds  and  what  the  county  re- 
ceives from  their  sale  can  be  met;  stated  In 
another  way,  .the  contention  is  that  the  board 
of  commissioners  cannot  Issue  bonds  to  ex- 
cess of  the  proportion  of  the  actual  cost  of 
the  Improvement  which  is  chargeable  to  the 
county.  The  plan  of  the  statute  Is  that  war- 
rants shall  be  Issued  for  the  work  done, 
funds  for  paytog  tbe  warrants  to  be  provided 
by  tbe  county's  Issuing  and  selltog  enough  of 
Its  bonds  to  raise  the  amount  of  money  ap- 
portioned to  It  It  cannot  be  literally  true 
that  the  amount  to  be  raised  by  taxation 
cannot  exceed  the  cost  of  the  Improvement 
because  by  reason  of  the  sale  of  b<xids  ma- 
turtog  to  the  future  taxes  will  have  to  be 
levied  to  meet  not  only  the  principal  but  to- 
terest  payments  through  a  term  of  years. 
But,  dlsregardtog  tbe  matter  of  interest,  the 
county  must  raise  by  taxation  the  amount 
necessary  to  pay  the  faoe  of  the  bondSi 
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whlcb  need  not  be  tbe  same  as  Oie  county's 
proportion  of  tbe  cost  of  the  Improvement; 
If  the  county  Is  fortunate  enough  to  sell  Its 
bonds  at  a  premium,  the  amount  It  will  be 
required  to  raise  by  taxation  to  pay  the 
principal  will  be  less  than  Its  share  of  the 
cost  of  the  Improvement;  If,  on  the  other 
hand,  Itvls  compelled  to  sell  Its  bonds  at  a 
dlsconot,  it  will  be  required.  In  order  to 
meet  the  principal,  to  levy  taxes  sufficient  to 
yield  a  somewhat  larger  sum  than  its  ghaxe 
of  the  cost  of  the  Improvement. 

The  statute  provides  that  no  contract  shaU 
be  let  in  excess  of  tbe  estimated  cost  (Laws 
1919,  c.  245,  S  8) ;  that  one-half  the  cost  not 
provided  for  by  federal  or  state  aid,  dona- 
tions, and  special  assessments  shall  be  ap- 
portioned to  the  county  (Laws  1919,  c.  246, 
I  6) ;  and  that  the  total  amount  of  bonds 
Issued  previous  to  completion  of  the  Improve- 
ments shall  not  exceed  the  amount  of  the  es- 
timated cost  to  be  assessed  against  the 
county  and  township,  and  a  final  series  of 
bonds  shall  be  Issued  after  sipb  comj^etlon. 
Same.  {  6.  We  discover  nottng  in  these  or 
other  statutory  provisions  that  condemns 
the  issuance  by  tbe  county  of  bonds  the  face 
value  of  wtaitib  In  tbe  a^pregate  sball  exceed 
Its  share  of  tbe  cost  Upon  this  pn^rasl- 
tlon  the  defendants  quote  the  language  of 
tbia  court  In  a  formw  oplniim: 

"The  bonds  may  therefore  be  Issued  as  tbe 
work  progresses,  taking  care,  of  coarse,  to  lim< 
It  the  payments  upon  estimates  so  as  to  pro- 
tect the  public  and  to  see  tbat  Uie  remainder 
of  tbe  fund  is  amply  qufficient  to  complete  the 
improvement."  SUte  ex  rel.  r.  Banb,  106  Kan. 
196,  206,  186  Pac.  9S9.  992. 

This  language  was  Immediately  preceded 
by  the  words: 

"The  proceeds  of  the  bonds  when  issued  and 
disposed  of  are  to  be  deposited  with  the  county 
treasurer  in  the  special  fund  which  is  provided 
for  the  improrement.'* 

The  question  under  discussion  was  wheth- 
er bonds  could  be  Issued  before  the  comple- 
tion of  the  improvement.  These  circum- 
stances In  conoection  with  the  reference  to 
payments  upon  estimates  show  tbat  the  court 
was  speaking  of  the  need  of  holding  back  a 
part  of  each  estimate  as  one  of  the  matters 
that  might  afTcct  tbe  time  when  bonds  should 
be  issued. 

[4]  4.  At  the  time  the  agreement  for  the 
sale  of  the  bonds  was  made  contracts  for  con- 
struction had  been  entered  into  with  respect 
to  four  of  the  seven  sections  of  road  project 
No.  27,  but  not  with  respect  to  the  other 
three.  The  provision  of  the  statute  concern- 
ing the  time  of  Issuance  of  the  bonds  reads: 

"After  tbe  approved  estimates  have  been  filed 
with  the  county  clerk  and  the  cost  to  be  as- 
sessed against  the  taxable  property  of  the 
county  and  township  has  been  approximately 
determined  by  deducting  from  the  total  esti- 


mated cost  all  donations,  cobscripdoiks,  state 
aid  or  federal  aid  that  have  been  granted  «r 
promised,  the  board  of  coonty  oommissloners 
may  issue  from  time  to  time  as  required,  bonds 
of  the  county.  •  *  *"  Laws  1919,  e.  246, 
5  6. 

Tbe  spedflo  requirement  that  the  bonds 
shall  be  Issued  only  after  the  fllhig  of  the  es- 
timates, and  the  approximate  determination 
therefrom  of  the  county's  share  of  the  cost, 
fairly  Implies  that  thereafter  It  rests  with 
the  board  to  determine  when  their  Issuance 
Is  required — that  there  is  no  other  hard  and 
fast  prerequisite.  It  cannot  be  said  as  a 
matter  of  law  that  conditions  might  not 
exist  making  It  advlaable  to  pat  ttie  entira 
issue  upon  the  market  at  once,  and  if  It 
should  be  conceded  that  an  error  of  Judg- 
ment was  commlttea  the  tavlt  Is  not  one  to 
be  cMrected  by  a  conrt  The  commlailoneis 
were  necessarily  charged  wiOi  determining 
the  detaOa  of  Ote  transaction  that  were  not 
fixed  by  the  statute,  and  their  determination 
could  only  be  set  'aside  for  bad  faith  or  Its 
equivalent 

[I]  5.  In  tbe  ccmtract  for  like  purdiase  of 
the  bonds  the  Brown>Grununer  Company 
agreed  to  pay  par  and  t3ie  accrued  Intereet, 
"less  a  deduction  of  10:03  per  cent  to  cover 
Udder's  expoues  Inclndbig  preparation  oC 
brads,**  etc.  The  trial  court  <^araetwtwd 
"the  reascms  set  out  for  tbe  dlsconnt*  as 
mere  "camouflage**  whldi  did  not  change 
the  l^al  eftect,  no  question  of  agency  being 
InvcdlTed.  The  deduction  was,  course,  not 
a  CfHnmlsslon.  It  was  the  discoont  at  which 
the  bidder  offered  to  take  the  bonds — tbe  d^ 
ductlcm  from  par  necessary  to  make  the  deal 
attractive  to  it,  either  on  account  of  the  in- 
terest it  would  receive  while  holding  the 
bonds,  or  more  llk^y  by  reasoD  of  tbe  <qipor- 
tunity  given  for  a  satlsfaatory  profit  by  a 
later  resale.  If  the  statute  had  forbidden 
the  sale  of  the  bonds  by  the  coonty  at  leas 
than  par,  the  contract  would  have  been  In- 
valid) and  could  not  have  been  saved  Iff  call- 
ing the  deduction  an  allowance  fov  expeoses. 
On  the  other  hand,  inasmuch  as  the  statute 
is  held  not  to  Impose  that  restriction,  the 
term  applied  did  not  vitiate  tbe  agreement, 
for  it  could  net  in  either  case  change  the  e» 
sentlal  character  of  the  deducticm  as  a  dis- 
count. 

[B]  6.  In  the  district  court  one  of  the  con- 
tentions of  the  plaintiff  was  that  the  con- 
tract for  the  sale  of  the  bonds  was  not  en- 
tered into  In  good  faith;  tliat  the  oommis- 
sloners (or  the  two  monbers  of  the  board  by 
whose  concurrence  the  action  was  taken) 
were  not  actuated  by  an  honest  purpose  to 
serve  the  interest  of'  the  public.  Oral  evi- 
dence was  Introduced  bearing  upon  the  mat- 
ter, and  the  decision  of  tbe  trial  court  must 
be  regarded  as  finally  determining  this  Issue 
of  fact  In  favor  ot  the  defendants.  It  was 
spedflcally  found,  what  would  hare  beeai  Ibf 


Digitized  by  Google 


Kan.)  PAXTON 

<19S 

lUed  by  ttie  general  flndlns,  that  tbe  com- 
misBloners  acted  In  good  faith;  that  they 
took  the  advice  of  bankers  who  were  versed 
In  the  fionditlons  of  the  market,  and  of  law- 
yers, and  sold  for  the  beet  price  obtainable 
nnder  the  existing  conditions;  that  govem- 
ment  bonds  were  selling  at  a  price  to  realize 
a  much  higher  rate  of  Interest;  and  that  a 
sale  at  par  could  not  have  been  made. 

The  order  denying  the  ai^llcatlMi  for  an 
Injunction  is  affirmed. 

All  the  Justices  concurring. 


PAXTON  V.  OLINE.  (No.  22234.)* 
<8npz«ma  Osnrt  of  Kutsas.  Vtb.  12,  iSSSLy 

(SfUdbv*  hjf  the  Oomrt.) 

Partnership  ^336(3) —Flndlnas  for  plalatHI 
la  aooountlng  suit  held  sostalaed  hy  avldenes. 

The  proceedings  ezamioed,  and  Aeld^  the 
material  findings  of  fact  are  sDStalned  by  law 
and     anffldeat  competent  evldeDes, 

Appeal  from  District  Court,  Sheridan 
Oonnty. 

Action  by  Owen  Paxton  agatost  O.  C. 
CUne.  Judgment  for  plalntifC,  and  defend- 
ant appeals.  Affirmed. 

O.  L.  Thompson,  of  Hoxle,  and  B.  W. 
Blair  and  T.  M.  liUard,  both  of  TopAa,  for 
appellant 

L.  G.  Uhl  &  Son*  of  Smith  Center.  B.  B. 
Sloan,  of  Holton,  and  W.  H.  Clark,  of  Hoxle^ 
for  appellea 

BUBCH,  J.  The  action  was  one  for  an 
accounting  between  partners,  after  dissolu- 
tion. OSie  plaintiff  recovered,  and  the  de- 
fimdant  appeals.  The  district  court  made 
findings  of  fact,  and  the  ditef  assignments 
oC  esior  are  that  omtrtAllng  findings  are  not 
anstalned  by  saffldent  competent  evidence 
and  are  eontzary  to  law. 

The  partnerab!^  waa  formed  to  deal  In 
hardware^  iuq^lementSt  and  famitnze.  An- 
tomobllee  were  added  later.  The  terms  of 
the  partnership  and  the  contributions  of 
each  partner  wen  eatabUahed,  the  assets 
of  the  flnn  at  the  time  of  dlasolutlon  were 
aeconnted  for,  and  an  accoant  ot  what  Fax- 
ton  had  recdved  from  the  busInesB  was 
stated.  CUne  iraed  partnership  money  to 
■opport  himself  and  family,  and  he  pur- 
chased a  house  with  partnership  money. 
Paztim  claimed  Gllne  had  taken  ont  mudh 
more  money. 

Paxton  was  a  ftirmw,  who  did  not  know 
his  exact  age.  When  he  went  to  taxm  to 
engage  In  merchandising,  he  carried  several 
hundred  dollars  In  currency  about  with  him 
In  his  pocket  for  a  while.    In  his  answer 


T.  CLIMB  fTS 

p.) 

Cline  said  Paxton  was  unfit  to  ke^  hooks, 
and  that  all  of  the  management  and  most 
of  the  work  Incident  to  the  business  de- 
volved on  Cllne.  The  evidence  fully  estab* 
ilshed  the  fact  that  Cllne  was  manager  of  the 
firm  business.  He  did  the  buying,  or  most 
of  it  He  kept  the  books.  Although  Pax- 
ton made  some  entries  in  the  books,  Cllne 
was  the  firm  bookkeeper.  Cllne  had  charge 
of  the  partnership  funds.  He  wrote  all 
diecks,  and  even  did  Paxton's  personal  busi- 
ness, writing  Paxton's  checks  on  Paxton's 
personal  bank  account 

The  abstracts  do  not  definitely  trace  po»- 
session  of  the  firm  account  books.  Some  of 
them  came  into  the  hands  of  a  receiver  ap- 
p<^nted  in  the  action.  In  the  midst  of  the 
trial  Cllne  disclosed  the  fact  that  one  ledg- 
er was  in  possession  of  his  son,  iriiere  CUne 
had  left  it  He  had  not  turned  It  over  to 
the  receiver.  When  that  ledger  was  brought 
In,  the  court  had  before  It  four  nonconsecn- 
tlve  daybooks,  covering  about  two-thirds  of 
the  partnership  term,  and  the  firm  ledgers. 
ISiese  were  all  the  account  books  whldi 
were  obtainable  by  the  plaintiff  and  by  the 
court.  Cline  testified  that  .cash  sales  were 
not  recorded  on  either  daybooks  or  ledgers. 
Some  cash-sales  Items  found  their  way 
there,  but  no  txwks  showing  cash  sales  were 
kept  At  ^e  beginning  of  the  business  an 
account  of  cash  sales  was  kept  but  the 
practice  was  soon  abandoned,  and  only  cred- 
it sales  were  recorded.  Cllne  contends  in 
this  court  that  the  books  show  cash  sales  ag- 
gregating thousands  of  dollars;  but  with 
the  books  before  him,  and  with  his  att«i- 
tion  directed  specifically  to  daybooks  and  to 
ledgers,  he  tcdd  the  district  court  not  once 
but  many  times,  that  th^  contained  none 
but  credit  sales,  aside  from  the  vagrant 
Items  referred  to. 

In  the  absence  of  better  evidence,  nonex- 
istent because  of  Cllne's  methods  ot  manage- 
ment and  bookke^lng,  Paxton  prored  by 
Cllne  himself  the  comparative  prq[>ortton  of 
sales  which  were  for  cash.  Paxton  also 
proved  by  Cllne  the  net  profits  on  all  busi- 
ness done,  both  for  cash  and  on  credit. 
Some  of  the  books  8ho>rlng  credtt  sales 
being  missing,  total  credit  sales  were  com- 
puted from  the  booka  In  eyldenoe,  for  peri- 
ods of  the  firm  business  proved  to  be  repre- 
BoitatiTe.  From  data  annilled  Gline's 
books  and  dMe'a  teattnumy,  Uie  court  found 
the  net  profits  of  tbe  bualnesa.  Under  the 
circumstances,  the  method  pursued  was  en- 
tirely proper,  and  the  plalntlfl  tasij  sustain- 
ed the  burden  of  proof  resting  upon  him. 

Some  of  tbe  findings  are  inaccurafidy 
phrased,  but  without  effect  on  the  resnlt 
Tbe  finding  relating  to  how  Paxton  llvek 
Is  an  example.  Gllne  and  his  ftunUy,  num- 
bering sometimes  five  and  sometimes  six 
persons,  lived,  as  Paxhm  said  "out  of  tbe 
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tlU,"  and  for  aereral  years  ^xton  lived 
wltb  tbem.  For  a  time  Cllne  k^t  an  ac- 
count of  money  spent  for  Uvtng  expenses, 
bat  tbe  account  was  discontinued.  CUne 
testified  that  profits  were  to  be  divided  equal- 
ly, and  BO,  in  fairness  to  CUne,  the  court 
cbarged  Pazton  with  the  valnfi  of  board  and 
room  rent  supplied  by  ClineL 

There  Is  nothing  else  in  the  case  which 
merits  dlscussimL  The  findings  of  fact  are 
snfllclently  sustained  by  the  law  and  hy  the 
evidence,  and  the  Jadgment  of  the  district 
court  hi  affirmed. 

AU  the  Justices  omcarring. 


GOOCH  V.  GOOCH  et  ai.  (No.  23010.)* 

(Supreme  Court  of  Eansas.    Feb.  12,  1921.) 

(ByUaJnu  hy  the  Court.) 

1.  Pleadisg  «s»428 (3)— Misjoinder  sot  appro- 
priately raised  ky  objeotlon  to  evIdMce  after 
Issues  Joined. 

A  misjoinder  of  parties  and  of  causes  of 
action  Is  not  appropriately  raised  by  an  objec- 
tion to  tbe  introauction  of  evidence  after  the 
issues  have  been  joined  and  tbe  parties  have 
proceeded  to  a  triaL 

2.  Hasbasd  aad  wife  «=»332— Cenplalst  In  ao- 
tlon  for  allesatlon  of  affections  held  snfHoieat 
to  ohargo  Joint  aad  several  (lability. 

In  an  action  for  alienation  of  ber  bus- 
band's  affections,  an  allegation  that  the  defead- 
ants,  the  children  of  ber  husband,  bad  used 
every  effort  to  prejudice  her  husband  against 
ber,  to  drive  her  from  the  borne,  or  make  it  im- 
possible for  her  to  live  in  tbe  borne,  and  that 
tbe  acts  of  tbe  defendants  snd  all  of  them 
were-wlth  the  Joint  intent  and  result  of  alieo- 
ating  ber  husband's  affection,  is  sufficient  to 
charge  a  joint  and  several  liability  of  the  de- 
fendants for  tbe  alienation,  and  entitles  plain- 
tiff to  bring  an  action  against  one  or  all  of  tbe 
defendants  whose  wrongdoing  concurred  in 
and  caused  the  injury. 

3.  Torts  «=3iS  —  Each  wronfldoer  responsible 
wbere  separata  ants  produce  single  Injury. 

If  separate  and  independent  acts  of  wrong- 
doers combine  to  produce  a  single  injury,  each 
is  responsible  for  the  result,  although  the 
wrong  of  one  alone  might  not  have  produced 
tbe  result 

Appeal  from  District  CSonrt,  Sedgwl<^ 
County. 

Action  by  Hattle  Gooch  against  Charles 
Oooch  and  others.  Verdlut  for  defendants, 
a  new  trial  was  granted  on  plaiutUf's  motion, 
and  defeudants  appeal.  Aflirmed. 

Amidon,  Buckland,  Hart  &  Porter,  of  Wich- 
ita, for  appellants. 

Campbell  &  Campbell,  of  Wichita,  for  ap- 
pellee. 


JOHNSTON,  a  J.  Hattle  Goodl  btoogtit 
this  actkm  against  the  defendants  to  recovo' 
damages  for  alienatim  of  the  afFectl<His  <it 
her  husband,  J.  F.  OoodL  An  ot^epticit  to 
the  Introductlcm  of  evidence  under  plaintiff*! 
petition  was  sustained,  but  tbe  court,  on  no- 
tloQ  of  tbe  plaintiff,  granted  her  a  new  trial, 
and  from  that  order  defendants  ai9>eal. 

The  defendants  sk  the  children  of  J.  F. 
Goodl  by  a  former  marriage^  and  in  "ber 
petition  plaintiff  allied: 

That  when  she  married  their  father  and  went 
to  live  at  bis  bonie  they  used  "every  effort  and 
means  to  prejudice  said  Gooch  against  this 
plaintiff  and  to  influence  him  to  drive  plaintiff 
away  from  her  said  home 'and  make  it  impos- 
sible for  this  plaintiff  to  remain  at  said  home; 
that  defendants,  and  all  of  them,  accused  this 
plaintiff  to  her  said  husband  of  having  married 
bim  for  his  money,  of  being  an  immoral  and  im- 
proper person,  of  lying,  and  of  taking  advan- 
tage of  her  said  liusband  by  reason  of  his  age, 
he  being  about  71  years  old;  tbst  defendants, 
Charles,  George,  and  blyrtle  Gooch,  who  re^- 
ed  in  the  home  of  this  plaintiff  and  ber  hus- 
band, refused  to  treat  tills  plaintiff  with  de- 
cency and  respect  and  continually  accused  this 
plaintiff,  sometimes  in  the  presence  of  tbe 
plaintiff's  husband,  of  improper  conduct  and  of 
marrying  her  husband  for  bis  mooey,  and  UM 
this  plaintiff  that  she  would  have  to  leave  her 
said  home;  that  the  other  defendants  herein 
on  repeated  occasions  came  to  this  plaintiff's 
home  and  would  there  tell  their  father  that  the 
plaintiff  was  an  improper  person  and  shonid 
be  driven  from  home  and  was  not  fit  to  be  the 
wife  of  their  father;  that  such  acts  and  con- 
duct on  the  part  of  tbe  defendants  were  with 
the  joint  intent  and  result  of  driving  plaintiff 
from  her  said  home  and  of  causing  ber  hus- 
band to  drive  her  from  her  said  home  and  alien- 
ating ber  said  husband's  affections." 

It  was  further  alleged  that  on  account  ot 
their  actions  and  influence  her  husband's 
affections  were  alienated,  with  the  result 
that  she  was  driven  from  home  and  that  this 
was  followed  by  a  divorce;  that  all  resulted 
from  the  wanton  and  malicious  accnsatlons 
and  Interference  of  the  defmdants  and  all 
of  them.  The  defendants  jointly  answered 
with  a  general  denial  and  an  allegation  that 
the  separation  of  plaintiff  and  her  husl>and 
was  the  result  of  her  o^vn  fanlt,  and,  further, 
that  her  action  was  barred  by  the  statute  of 
llroitationa  After  an  opening  statement  to 
the  jury  in  which  counsel  for  plaintiff  asant- 
ed  that  defendants  were  jointly  and  severally 
liable,  they  objected  to  tbe  introduction  of 
any  evidence  on  tbe  ground  that  there  was  a 
misjoinder  of  parties;  tbat  the  wrongs  com- 
plained of  were  not  charged  to  have  been 
tbe  Joint  action  of  the  defendants;  and  that 
Ave  separate  cauMs  of  action  wm  inqpn^r- 
ly  joined. 

The  court  sustained  the  (Ejection,  but  al- 
lowed plaintiff  to  amend  her  petition  by  In- 
terlineation, stating  that  the  acts  and  con* 
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duct  on  the  part  of  the  defendants  were  with 
the  joint  and  several  Intent  and  result  of 
driving  plaintiff  from  her  borne  and  of  alien- 
ating her  fanshand's  affections  towards  her. 
Objection  was  again  made  to  the  Introduction 
of  any  evidence  onder  the  amended  petition 
upon  the  ground  that  the  action  as  pleaded 
was  barred  by  the  statute  of  Ilmltatlona. 
This  objection  was  likewise  sustained,  but 
the  court  on  motion  of  plaintiff  granted  her 
a  new  trial,  of  which  ruling  defendants  com- 
plain. 

[1-S]  There  were  good  reasons  for  award- 
ing her  a  new  trlaL  In  the  first  place,  the 
defendants  should  not  bave  been  permitted  to 
raise  the  question  of  misjoinder  upon  an  ob- 
jection to  the  admission  of  evidence.  Civil 
Code,  I  9S  (Gen.  St  1916,  |  6086);  Hlsle  v. 
Railway  Co.,  91  Kan.  6T<t,  138  Pac.  610,  Ann. 
Cas.  1915C,  107.  See,  also,  Howard  v.  Carter, 
71  Kan.  85,  80  Pat  61.  The  exclusion  of. 
any  evidence  because  a  joint  tort  was  not 
charged  was  manifestly  erroneous.  The  Im- 
port of  the  averments  In  the  petition  was 
that  the  defendants  acted  In  concert  and  that 
all  of  them  co-operated  In  the  action  that  was 
takoL  But  in  addition  to  that  it  was.  In 
^ect,  alleged  that  the  wrongful  acts  and 
conduct  resulted  In  the  alienation.  All  were 
charged  wtlh  producing  the  single  result,  and 
that  theory.  If  established,  makes  them  joint- 
ly and  severally  liable  for  the  result  It  has 
been  decided  that— 

**miere  two  or  more  parties,  1^  their  con- 
current  wrongdoing,  cause  lojory  to  a  third 
person,  they  are  jointly  and  severally  liable, 
and  the  injured  party  may  at  his  opti<m  insti- 
tute an  action  and  recover  against  one  or  all 
of  those  contributing  to  the  injary."  Kansas 
aty  T.  Slangstrom,  68  Kan.  431,  SO  Pae.  706. 

See,  also,  Lnengene  v.  Power  Co..  86  Kan. 
866,  122  Pae.  1032;  McDanlel  v.  City  of 
Cberryvale,  91  Kan.  40,  136  Rie.  899,  60  L. 
H.  A.  (N.  S.)  388;  Plnson  v.  Young,  100  Kan. 
452,  164  Pac.  1102.  L.  a  A  1917F,  eSEL 

It  has  been  held  that^ 

"To  make  tort-feasors  liable  jointly  there 
must  be  some  sort  of  community  in  the  wrong- 
doing, and  the  injary  must  be  in  some  way  due 
to  their  joint  work,  but  it  Is  not  necessary  that 
they  be  acting  together  or  in  concert  if  their 
concurring  negligence  occasions  the  injury." 
Straohal  r.  Aslatle  8.  S.  Co.,  48  Or.  100^  85 
Pae.  280;  88  Cyc.  489. 

Here  tha  petition  dhargefl  that  the  wrong- 
ful acts  of  the  defendants  were  done  with 
tbe  joint  Intent  and  result  of  separating  the 
plaintiff  frran  her  bDSband  and  of  alienating 
his  affections. 

So  far  as  the  amendment  was  concerned, 
it  may  be  said  that  it  only  emphasized  tite 
avermraits  set  out  In  the  original  petitl<m  and 
did  not  plead  a  new  cause  of  actton.  It  did 
not  raise  a  qnestlon  of  the  statute  of  limita- 


tions, and  afforded  no  ground  for  nistalning 
an  objection  to  evidence  offered  after  the 
amendment  was  made. 

The  order  granting  a  new  trial  was  prop- 
erly mad^  and  is  affirmed. 

All  the  Justices  concurring. 


ELLES8  et  al.  v.  STATE  BANK  OF  RAN- 
TOUL  et  al.    (No.  22998.) 

(Supreme  Court  of  Kansas.   Feb.  12,  1921.) 

(SpUalua  by  the  Court.) 

Mines  and  minerals  4^77— Forfeftare  olausa 
in  ell  and  gas  lease  held  aot  to  give  sptlon 
to  oompel  sarrsader  of  lease  forniag  baslt 
for  aotloR  for  breach  of  wamuty  ea  deed  of 

property. 

An  owner  of  land  ezecnted  an  oil  and  gas 
lease  which  contained  the  following  stipula- 
tion: 

"It  Is  further  mutually  agreed  by  and  be- 
tween said  party  of  the  first  part,  and  said 
f>arty  of  the  second  part,  that  the  said  party 
of  the  second  part  shall  have  the  right  to  sur- 
render this  lease  to  said  party  of  the  first  part 
at  any  time  upon  payment  of  $50  or  a  good 
and  sufficient  quitdaim  deed." 

The  owner  conveyed  the  land  by  a  warranty 
deed  and  assigned  his  interest  in  the  leaae  to 
another.  The  conveyance  was  made  subject  to 
the  oil  and  gas  lease  which  it  was  recited  had 
been  duly  recorded  in  a  certain  volume  of  the 
records.  In  recor^ng  the  lease  the  words  In 
the  forfeiture  clause  "have  the  right  to"  be- 
tween the  words  "shall"  and  "surrender"  were 
inadvertently  omitted.  When  the  land  was  con- 
veyed to  tbe  grantee  the  lessee  had  expended 
$18,000  in  development  and  had  seven  oil  pro- 
ducing wells  on  it.  Of  theae  facts  the  grantee 
had  knowledge,  and  tbe  lease  at  that  time  was 
worth  from  $16,000  to  $25,000.  Subsequently 
tbe  grantee  asserted  the  right  to  terminate  the 
lease  on  the  payment  of  $50,  but  bis  claim  was 
refused  by  the  lessees.  In  this  action  brought 
by  the  grantor  to  recover  the  balance  of  the 
consideration,  the  grantee  asserted  a  breach  of 
tbe  warranty  in  the  conveyance.  Held,  that  the 
forfeiture  clause  did  not  give  either  the  owner 
or  his  grantee  the  option  to  compel  a  surrender 
of  the  lease  oa,  the  payment  of  $50,  and  that 
there  was  no  breach  of  the  warranty  contained 
in  the  deed  of  the  grantor. 


Appeal 

County. 


from  District  Court,  Franklin 


Action  by  A.  J.  EUess  and  another  against 
the  State  Bank  of  Bantoul  and  B.  O.  Jadc- 
man.  Judgment  for  plaintiff,  and  defendant 
Jackman  appeals.   Modified  and  affirmed. 

Justin  D.  Bowersock  and  B.  B.  Flzzell,  both 
of  Kansas  City,  Mo.,  and  W.  6.  Pleasant,  of 
Ottawa,  for  appellant. 

W.  S.  Jenks  and  J.  L.  Sbeiden,  both  of 
Ottawa,  for  appellees. 
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JOHNSTON,  0.  J.  This  action  was 
brought  by  the  plalnUffa  to  recover  from 
the  defendant  Jackman  and  the  State  Bank 
ot  Bantool  the  balance  of  the  purchase  price 
of  a  tract  of  land.  Judgment  was  given  for 
plaintiff,  and  Jackman  appeals. 

On  March  29,  1918,  the  plaintiffs  sold  and 
conveyed  678  acres  of  land  to  Jackman  by 
a  warranty  deed  for  $6,500,  clear  of  all  In- 
cumbrances, except  two  mortgages,  one  for 
12,500  and  another  for  fSJOO,  and  also  a 
certain  oil  and  gas  lease,  given  to  the  Law- 
rence Drilling  &  Development  Company, 
which  was  subsequently  assigned  to  S.  H. 
Hale  and  Henry  McCandless.  Upon  delivery 
of  the  deed,  Jackman  paid  all  of  the  pur- 
chase money  except  $6,000,  which  was  de- 
posited wltb  tfae  State  Bank  of  Rantoul  to 
be  held  in  escrow  until  the  title  to  the  land 
had  been  approved  by  Jackman's  attorney. 
The  deed  was  accepted  and  Jackman  at  once 
took  possession  of  the  land  and  still  holds 
possession  of  it  Shortly  after  the  transfer 
Jai&man  notified  the  bank  not  to  pay  the 
90,000  deposit  to  plaintiffs,  claiming  that 
there  was  a  breach  of  warranty.  In  that  the 
land  was  subject  to  a  different  oil  and  gas 
lease  than  the  one  described  in  the  contract 
of  sale.  In  the  conveyance  d  the  land  the 
lease  was  not  described  further  than  that  it 
was  subject  to  the  lease  executed  to  the  lessee 
on  a  certain  date  and  was  identified  by  A 
statement  that  it  was  "duly  recorded  In 
MlscL  10,  page  46,  which  first  parties  hereby 
convey  to  said  second  party."  In  ttie  origi- 
nal lease  as  prepared  and  signed  was  the 
following  provision: 

**tt  fs  farther  mntnaHy  agreed  by  and  between 
said  party  of  the  first  part,  and  said  party  of 
the  second  part,  that  the  said  party  of  the  sec- 
ond part  shall  have  right  to  surrender  this 
lease  to  said  party  of  the  first  part  at  any  time 
upon  payment  of  $60  or  a  good  and  sufficient 
qnltdaim  deed.** 

In  recording  the  Instrument  tbe  register 
of  deeds  erroneously  omitted  from  the  records 
"have  the  right  to"  between  the  words  "shall" 
and  "surrender,"  so  as  to  read: 

"That  tbe  said  party  of  the  second  pert  BhoU 
surrender  this  lease  to  said  party  of  tbe  first 
part  at  any  time  npon  payment  of  $50  or  a  good 
and  suffident  quitclaim  deed.** 

Jat^azi,  claiming  tbat  he  had  the  ivtlon 
to  require  a  surroider  of  the  lease  upon  the 
payment  of  $S0>,  tendered  to  Hale  and  Mc- 
Candless  that  amoont,  and  demanded  a  sur- 
render of  the  lease,  whicb  was  refused.  It 
appears  that  the  plalntlffB,  the  lessors,  re- 
quested flut  tile  tout  words  menti<Hied  should 
be  stricken  out,  but  fi>r  some  reason  not 
shown  they  were  not  stricken  from  the  origi- 
nal lease. 

From  the  evidence  it  was  found  that  the 
sole  object  of  the  lessors  as  well  as  the  les- 
see In  writing  into  tbe  forfeiture  clause  "npon 
payment  of  $60  or  a  good  and  sufficient  quit- 


claim deed,"  and  the  sole  object  of  tlie  lemns 
in  asking  that  the  four  wmds  be  striken 

out — 

"was  to  place  tbemselvea  In  such  a  position 

that  if  tfae  drilling  company  failed  to  develop 
the  lease  they  could  have  it  canceled,  either  bj 
getting  a  quitclaim  deed  from  the  development 
company,  or  by  receiving  from  the  development 
company  $60,  which  in  tbe  judgment  of  the  EB- 
less  people  would  be  safficlent  to  defray  the 
expenses  of  dearing  the  record.  No  party  hav- 
ing to  do  with  the  execution  of  this  lease  had 
any  thought  that  Mr.  EUess  could  secure  a  can- 
eeUation  of  this  lease  by  paying  $50  if  its  terms 
and  conditions  were' complied  with  by  the  de- 
velopment company." 

As  against  the  claim  that  the  lessors  or 
their  grantee,  Jackman,  had  the  right  to 
cancel  the  lease  on  the  payment  of  $50,  and 
that  this  was  within  the  ctmtemplatioa  of  tbe 
parties  when  the  lease  was  executed,  it  may 
be  noted  that  $20,000  was  paid  for  the  lease 
of  this  land  and  another  small  tract  of 
unproved  land,  and  when  the  lease  was  sold 
to  Jackman  eight  or  nine  wells  had  been 
drilled  upon  the  property,  and  seven  of  them 
were  producing  oil  wells,  equipped  for  pumiH 
ing.  but  because  of  a  tem[K>rary  suspen^on 
of  the  work  the  lessees  were  paying  the  plaln- 
tUt  Elless  $90  per  month  during  the  suspen- 
sion. At  that  time  there  had  been  e^Kuded 
In  development  of  the  lease  $18,000.  It  may 
also  be  stated  that  when  Jackman  purchased 
the  land  he  examined  the  pri^erty  and  bad 
full  knowledge  of  tfae  development  of  It  He 
knew  that tberewere seven prodndngwells on 
It  and  that  Hale  and  McCandless  were  pay- 
ing Elless  $90  per  month  because  of  the 
temporary  suspension  of  (%)erations.  It  was 
found  that  the  lease  was  worth  from  $15,- 
000  to  $25,000,  but  no  proof  was  offered  as 
to  the  value  of  tbe  farm  s^Kirate  and  dis- 
tinct from  the  oil  and  gas  lease..  If  the  lease, 
valuable  and  productive  as  it  was  shown  to 
be,  could  be  terminated  at  the  <^tlon  ot  the 
lessor  on  the  payment  of  $60,  Its  value  to 
the  lessees  would  only  be  nominal.  The  court 
held  against  the  theory  of  Jackman  that  be 
had  the  option  and  could  compel  the  lessees 
to  surrender  tbe  lease  upon  payment  of  $50, 
and  hence  gave  Jndgment  for  plaintiffs. 

The  question  raised  by  the  defendant  as  to 
the  lease  had  been  before  the  court  in  the 
companion  case  of  Jackman  v.  Development 
Co.,  106  Ean.  59,  187  Pac.  258,  and  tbe  deci- 
sion there  made  Is  largely  controlling  here. 
In  effect  it  was  held  that  on  the  face  of  the 
lease  as  recorded  the  t^tlon  to  ternrinate  it 
on  the  payment  of  $50  was  in  the  lessees, 
and  the  surrounding  drcumstances  teaod  to 
confirm  this  view.    It  was  said: 

"An  additional  reason  saggestfl  itaelf,  which 
is,  that  tbe  langu^  in  the  Burrender  clause, 
'upon  payment  of  $60,  or  a  good  and  safficient 
quitclaim  deed,'  was  intmded.  In  our  opinion, 
to  state  alternative  conditions,  and  It  la  dear 
that  the  party  who  was  authorised  to  make  the 
payment  was  the  same  party  who  might,  in  lien 


Digitized  by  Google 


Kan.)  ABTVmN  r.  LINE  877 

(iss  p.) 

of  such  payment,  execute  and  deliver  a  qnit- 1  was  not  called  on  the  mofloa  for  a  new  trial, 
daim  deed.    It  certainly  never  waa  eontem-  Th«re  Is  no  dispute  as  to  the  correct  amount 


plated  that  any  aitoatibn  could  arise  which 
would  require  the  quitdalni  deed  to  be  executed 
by  the  lessor.  That  was  something  to  be  done 
by  the  lessee  on  condition  that  the  payment  of 
money  was  not  made;  and  we  think  it  is  clear 
that  it  was  the  lessee,  and  not  the  lessor,  who 
was  to  make  the  payment."  Jackman  v.  De- 
velopment  Co.,  106  Ean.  69,  187  Pac.  258. 

No  representations  were  made  by  the  plain- 
UBa  to  Jackman  in  regard  to  the  forfeiture 
clause  when  the  land  was  sold,  other  than 
was  contained  in  the  writings,  and  the  recital 
In  the  deed  does  not  warrant  that  the  lease 
was  In  the  terms  shown  by  the  record,  but 
only  tliat  the  land  was  conveyed  subject  to 
the  tease  which  was  identified  as  the  one 
duly  recorded  In  a  certain  volume  of  the 
records.  Upon  an  examination  of  the  record 
Jacfcman  necessarily  discovered  the  peculiar 
clause  that  the  surrender  was  to  be  made 
on  the  payment  of  $50  or  a  good  axtd  sufficient 
quitclaim  deed,  and  the  fact  that  on  the  land 
were  seven  producing  wells,  which  with 
machinery  and  equipment  were  worth  $18,- 
000,  all  of  which  was  well  known  to  him, 
was  sufficient  to  arrest  the  attention  and 
Inquiry  ot.  any  <me.  Under  the  language 
of  the  clause  as  recorded  and  the  known 
drcnmstances,  we  think  the  lease  should  be 
interpreted  the  same  as  if  the  words  "have 
the  right  to"  as  written  in  the  Instrument 
bad  been  induded  in  the  record.  While  the 
word  "Sball"  Is  used  in  the  clause  in  ques- 
tion and  In  common  parlance  Is  compulsory 
In  Its  meaning,  it  Is  sometimes  used  inter- 
dtuuDgeably  with  "may,"  and  In  view  of  Q» 
other  provisions  of  the  writing  and  the  mani- 
fest intentloo  of  the  parties  to  the  lease,  it 
should  be  constraed  to  mean  "may."  86 
Oyc.  1^S2.  Giving  It  that  meaning,  the  <aaQae 
woidd  read: 

said  party  of  the  second  part  may  spr- 
render  the  lease  to  the  party  of  the  first  part 
at  any  time  upon  the  payment  of  fSO  or  a 
food  and  sufficient  qaitdoim  deed." 

The  interpretation  contended  for  leads  to 
an  absurd  and  unreasonable  result,  that  is, 
that  an  all  and  gas  lease  which  cost  $20,- 
000,  oa  which  $18,000  had  been  expended, 
which  was  of  the  present  value  of  from  $15,- 
000  to  $25,000,  was  to  be  surrendered  to  the 
owner  of  the  land  whenever  he  chose  to  pay 
$60  for  the  surrender.  It  would  also  be  un- 
reasonable abd  absurd  to  ccoistnie  the  clause 
BO  that  the  owner  of  the  land  could  require 
the  surrender  of  the  lease  upon  his  execution 
of  a  quitclaim  deed  to  the  lessees,  the  own- 
ers of  the  lease.  Jackman  v.  Development 
Go.,  supra. 

Attention  is  called  to  an  error  In  the 
amount  of  the  Judgment.  An  inadvertent 
mistake  appears  to  have  been  made  In  the 
computation  of  the  interest  due  upon  mort- 
gages, to  which  the  attention  of  the  court 


due,  and  therefore  the  Judgment  must  be 
modified  by  deducting  Uie  amount  erroneous- 
ly added  to  It;  and  when  so  modified  the 
Judgment  Is  affirmed. 
All  the  Justices  concurring. 


ARTWEIN  at  al.  V.  LINK  St  al.  (No.  22991.) 
(Supreme  Court  of  Kansas.    Feb.  12,  1921.) 

(SyUdbw  hy  the  Couri.) 

1.  Pleading  ^362<2)— AIlafattODs  settinp  oat 
oral  ooatraet  oontenporaneons  with  asd 
ehaaglag  writtaa  sna  may  ba  striokes. 

The  allcsations  of  a  petition  setting  out 
an  oral  contract  made  cotemporaneonsly  with 
a  written  one  may  be  stricken  out  on  motion 
where,  by  the  oral  contract,  tiie  terms  of  t^e 
written  one  are  sou^t  to  be  added  to  or  alter- 
ed, and  no  new  or  addHioaal  consUcratlon  la 
alleged. 

2.  Damage*  «S940(2)— Expeoted  profits  froai 
•ale  of  oil  and  gas  lease  sot  racoverabia 
where  not  within  the  oontemplatlon. 

Profits  expected  to  be  realised  from  the 
sale  of  oil  and  gaa  leases  on  account  of  an  oU 
and  gas  well  being  drilled  on  or  near  them 
cannot  be  recovered  as  damages  from  those 
failing  to  drill  the  well,  where  the  contract 
does  not  show  that  the  parties  contemplated 
that  such  loss  of  profits  mis^t  b^  recovered 
as  damages  upon  a  breach  of  die  contract 

Appeal  from  District  Court,  8edgwi<& 
County. 

Actlon'by  E.  H.  Artwein  and  others  against 
J.  A.  Link  and  another.  A  demurrer  to  the 
petition  after  certain  parts  were  stricken  out 
on  motion  was  sustained,  and  plaintiffs  ap- 
peal. Affirmed. 

Campb^  &  Campbell,  of  Wichita,  for  ap- 
pellants. 

Matson  St  Steams,  of  Wichita,  for  aKwl- 

lees. 

MARSHALL,  J.  The  plaintiffs  brought 
this  action  to  recover  damages  for  the  failure 
of  the  defendants  to  drill  an  oil  and  gas  well 
on  certain  property,  A  motion  to  strike  out 
certain  parts  of  the  petition  was  allowed,  and 
after  those  parts  were  stricken  out,  a  demur- 
rer to  the  petition  was  sustained.  The  plain- 
tiffs appeal  and  complain  of  each  order. 

The  petition  alleged  that  the  plaintiff! 
owned  a  large  acreage  of  oil  and  gas  leases 
In  Washington  county,  Ark.,  and  that  they 
"entered  Into  a  contract  in  writing  with  de- 
fendants whereby  they  assigned  certain  of 
said  leases  to  defendants  In  consideration  of 
the  agreement  of  defendants  to  erect  an  oil 
and  gas  derrick  or  rig  complete  on  a  certain 
part  of  said  leases  so  assigned  <m  or  before 
June  1st,  1917,  and  to  tfaer^fter  commence 
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driniiig  an  oQ  and  gas  well,  tbe  same  to  be 

con^leted  ^  October  1918;  to  a  deptb  of 
8)000  foet  nnloBs  oU  and  gaa  In  paying  quan- 
tities were  reached  at  a  leaser  d^^" 

[1]  1.  The  following  all^atltms  and  one 
otber  that  referred  to  an  oral  contract  or  nn- 
dmtandlng  were  atrlcfcen  ont: 

"That  at  the  time  of  the  execution  of  said 
contract,  Exhibit  A,  and  of  the  aBsignment  to 
defendanta  of  the  lesseB  therein  set  oat,  it  was 
mutually  orally  agreed  and  understood  between 
the  parties  to  said  contract,  and  was  within 
the  contemplation  of  the  parties  thereto  that 
the  parties  of  the  first  part  owned  and  held 
other  leases  in  said  county  wliich  they  expect- 
ed to  sell  in  reliance  on  the  increased  value 
given  thereto  by  the  compliance  with  the  terms 
of  said  contract  by  second  parties,  and  also 
that  first  parties  were  then  engaged  in  the 
procnrtng  of  and  would  procure  other  leases 
in  said  coanty  which  they  expected  to  sell  in 
reliance  on  the  increased  value  given  thereto 
by  the  compliance  with  the  terms  of  said  con- 
tract by  second  parties  thereto.  That  it  was 
understood  and  agreed  by  and  between  the 
parties  to  said  contract  and  was  within  their 
contemplation  that  the  consideration  to  first 
parties  for  their  execution  thereof  and  for  the 
assignment  by  them  to  second  parties  of  the 
leases  therein  described  was  the  increased  val- 
ne  which  would  accrue  to  such  other  leases  that 
first  parties  might  then  own  or  might  there- 
after procore  as  a  result  of  the  compliance 
with  the  terms  of  said  contract  by  second  par- 
ties thereto.  And  second  parties  to  said  con- 
tract well  knew,  anticipated,  and  contemplated 
when  said  contract  was  entered  into  as  afore- 
said, that  the  first  parties  thereto  then  own- 
ed, and  would  procure,  other  leases  in  said 
coanty,  whose  Talue  then  depended  and  would 
depei^  Qpon  their  ,compUanee  with  the  terms 
of  said  contract,  and  that  a  breach' by  them 
of  the  terms  of  said  contract  would  result  in 
great  damage  to  said  first  parties,  such  dam- 
age bdng  the  difference  between  the  value 
of  such  leases  then  owned,  or  to  be  procured 
by  first  parties,  if  said  contract  was  fully  com- 
plied with,  and  their  value  if  said  contract 
was  not  complied  with  and  was  breadied." 

"That  9ll  of  said  leasep  so  described  in  Bz* 
UUtB  B  and  F  were  procured  at  great  ex- 
pense in  time  and  money,  and  in  reliance  on 
the  commeQcing  of  a  well  by  defeodants  ac- 
cording to  said  contract,  Sxhibit  A,  and  in 
reliance  on  the  performance  of  said  contract 
by  defendants.  That  at  the  time  said  contract, 
Exhibit  A,  was  entered  intoi  defendants  well 
knew  and  contemplated  that  first  parties  there- 
to would  thereafter  procure  sach  additional 
leases,  at  great  expense  to  them  and  in  reliance 
on  the  performance  of  said  contract  by  tbem, 
and  tliat  said  first  parties  would  suffer  great 
damage  If  said  contract  was  breached  by  them." 

"That  at  the  time  of  the  execution  of  said 
contract,  Exhibit  A,  it  was  the  intention  of 
first  parties  thereto,  as  was  well  known  by 
the  defendants,  and  contemplated  by  all  the 
parties  thereto,  that  said  first  parties  would 
procure  leases  in  said  county  in  addition  to 
those  then  owned  and  held  by  them,  and  that 
after  defendants  had  commenced  the  drilling 
of  a  well  in  conformity  with  the  terms  of  said 
contract,  and  during  the  drilling  al  such  well, 
and  priw  to  the  time  when  any  rentals  might 


become  due  to  lessors  nnder  any  of  said  leaa- 
es,  they  would  sell  off  all  riueh  leases  at  tiic 
increased  values  aecroing  to  sodi  leases  r«- 
snlting  from  the  drilling  of  a  well  in  said  coun- 
ty in  conformity  with  the  terms  of  said  con- 
tract. That  the  profit  resulting  from  soch  sale 
of  such  leases  was  the  consideration  which  in- 
duced said  parties  to  enter  into  the  contract. 
Exhibit  A,  as  was  well  known  to  defendants." 

These  allegations,  wlthont  allet^ing  any 
new  or  additional  consideration,  and  withoat 
alleging  duress,  fraud,  or  mistake,  attonpted 
to  lay  the  foondation  for  the  introduction 
oral  evidence  to  prove  an  addition  to  or  al- 
teratlott  of  the  torms  of  the  written  contract. 
Such  evidence  would  be  Inadmisslhle.  EV»i- 
tron  T.  Kruse,  103  Ean.  32,  38, 172  Pac.  1007, 
and  cases  Oiere  cited.  Since  evidence  could 
not  be  introduced  to  prove  any  <tf  these  al- 
legatltma.  It  was  proper  to  strike  them  out. 

[2]  2.  With  the  quoted  allegations  stricken 
out,  the  petition  attempted  to  allege  a  cause 
of  action  tor  damages  for  breach  of  the  cm- 
tract  The  allegation  of  damages  was: 

"That  becanae  of  defendants*  breach  of  said 
contract,  and  the  resulting  loss  in  value  of  all 
of  said  leases,  plaintiffs  were  and  are  damaged, 
in  the  average  sum  of  f  10  per  acre  on  aQ  acre- 
age covered  Iqr  said  leases,  a  total  damage  of 
$06,610." 

No  other  damages  were  alleged.  Tliere 
was  nothing  in  the  contract  to  Show  that  the 
parties  to  it  contemplated  that  loss  of  profits 
migbt  be  recovered  on  its  breach.  The  peti- 
tion was  drawn  on  the  theory  that  the  plain- 
tiffs could  recover  the  loss  sustained  by  rea- 
son of  their  failure  to  sell  the  leases  retained 
by  them  at  a  greatly  enhanced  price  which 
could  have  been  realized  If  the  w^l  had  been 
drilled.  In  other  words,  the  plalntlffis  son^t 
to  recover  damages  for  loss  of  profits  on  ac- 
count of  the  failure  of  the  defendants  to 
drlU  the  weU. 

In  States  t.  Dnrkln.  06  Kan.  101,  68  Pae 
1091,  the  court  said: 

"Before  one  may  recover  damages  for  loss 
of  profits  to  an  established  general  badness, 

occasioned  by  the  wrongful  acta  of  another,  it 
must  be  made  to  appear  that  the  business  had 
been  in  successful  operation  for  such  period  of 
time  as  to  give  it  permanency  and  recognition, 
and  that  it  was  earning  a  profit  which  may 
reasonably  be  ascertained  or  approximated." 
Brown  V.  Hadley,  43  Kan.  207,  23  Pac  402; 
Oas  Oo.  V.  Bailey,  77  Kan.  296,  94  Pac  2B8; 
Mensing  V.  Wright,  86  Kan.  06,  110  Pacs.  874. 

The  damages  which  the  plaintlils  sou^t 
to  recover  do  not  come  within  the  mle  de- 
clared In  States  t.  Durkin.  The  petition  did 
not  allege  any  business,  any  successful  optt>- 
atlon,  nor  any  profits  being  realized.  Any 
Increase  In  the  value  of  the  leases  on  account 
of  a  well  being  drilled  on  or  near  them  was 
wholly  a  matter  of  conjecture  and  specula- 
tion. Purchasers  for  the  leases  might  or 
might  not  have  been  found;  bi^  even  iC 
found,  there  is  no  way  ot  abowtag  -what  ther 
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woald  bare  been  wiUlng  to  pay.  The  dam- 
ages claimed  by  tbe  plaintiffs  would  Mve 
been  clearly  speculatlTe.  We  quote  tbe  lan- 
guage found  In  17.a  J.  785-788: 

"In  tbe  earlier  eaaea  tbere  tras  a  tendency 
to  deny  a  recorery  for  lott  profits  as  an  ele* 
meat  of  damages.  The  modera  rale,  however, 
does  not  deny  a  recovery  of  profits  because  of 
the  fact  that  tbey  are  profits,  but  because 
they  are  speculative,  contingent,  or  uncertain, 
and  while  there  are  many  cases  in  wliich  they 
have  been  denied  upon  these  gronnds,  the  gen- 
erally accepted  rule  ia  that,  where  it  la  shown 
that  a  toss  of  profits  la  the  natural  and  prob- 
able consequence  of  the  act  or  omiflsion  com- 
plained of,  and  their  amonnt  is  shown  with 
sufficient  certainty,  there  may  be  a  recovery 
therefor;  but  anticipated  profits  cannot  be  re- 
covered where  they  are  dependent  upon  un- 
certain and  changing  conditions,  such  aa  mar- 
ket fluctuations,  or  the  chances  of  business, 
or  where  there  is  no  evidence  from  whidi  they 
may  be  inteUigently  estimated.  So  eridenee 
to  establish  profits  mnat  not  he  uncertain  or 
speculatlTe.  It  is  not  necessary  that  profits 
sboold  be  susceptible  of  exact  calculation,  tt  is 
sufficient  that  there  be  data  from  which  they 
may  be  ascertained  with  a  reasonable  degree 
of  certainty  and  exactness." 

This  text  is  supported  \fs  almost  three 
pages  of  authorities  there  cited.  This  court 
has  followed  that  rule  in  a  nnmbw  of  cases. 
M.,  K.  ft  T.  Ry.  Co.  V.  City  of  Ft  Soott,  15 
Kan.  4S5;  Harvester  Works  Co.  t.  Onnuulitgs, 
28  Kan.  367 ;  Thomas  v.  Clark,  66  Kan.  802, 
72  Pac  1102;  Railway  Oo.  v.  Thomas,  70 
Kan.  409,  417.  78  Pac.  861;  Dody  Bank, 
82  Kan.  406,  409,  108  Pac  804. 

In  Chamberlain  v.  Parker,  45  N.  T.  669, 
673,  it  was  said: 

"It  may  be  conjectured  that  the  lessor  had 
in  view  some  advantage  to  other  property  in 
the' Vidaity,  from  the  prosecutioQ  of  the  work 
of  exploration  by  the  defendant  There  are 
DO  Jacts  shown  authorizing  this  inference,  and 
BDch  a  ground  of  damages,  if  averred,  would 
be  speculative  and  conjectural,  and  could  fur- 
nish no  satisfactory  basis  for  a  recovery." 

The  plalntJfEs  could  have  recovered  the  di- 
rect damages  sustained  by  them,  but  none 
were  alleged.  The  petition  did  not  atate  a 
cause  of  action. 

The  judgment  Is  affirmed. 

All  the  Justices  concorriiur. 


PARRI8  el  «l.  V.  BUTLER  COUNTY  OIL 
CO.  et  al.  (No.  22948.) 

(Supreme  Court  of  Kansas.  Feb.  12,  1921.) 

fSvtlalnit  8y  Ihe  Oourt.) 
I  Jary  ^14(9)— Suit  to  quiet  title  substan- 
tially OM  In  •Jectment,  with  right  to  Jury 
trial. 

Where  a  plaintiff,  who  Js  in  the  exdusive 
possession  of  a  tract  of  land,  sues  to  qnlet  title 


as  against  an  oil  and  gas-  lease  alleged  to  have 
expired,  and  thereafter  tbe  defendant  takes  pos- 
session and  files  an  answer,  pleading  that  fact 
and  asking  a  decree  affirming  the  validity  of  the 
lease,  and  tiierenpcm  the  plaintiff  in  a  reply 
asks  for  possession,  no  objection  being  made  to 
either  answer  or  reply  becaoae  of  ita  atadng 
facts  occurring  after  the  suit  was  began,  the 
action  is  substantially  one  in  ejei^ent  brought 
by  tbe  plaintiff,  who  im  entitled  to  a  jory  trial 
as  a  matter  of  right 

2.  Mlaes  mni  mliarals  «s>79(4)  —  Taarisr  of 
raat  sndar  oil  aad  gas  laasa  by  aaslgaer there- 
of heM  aot  laeffofltaal.  . 

Where  tbe  owner  ctf  an  oil  and  gas  lease, 
which  reqnUes  the  paymmt  of  a  semiannual 
rental  to  keep  it  in  force,  executes  an  assign- 
ment thereof  absolute  on  ita  face,  but  in  fact 
intended  as  security  for  a  loan,  and  accom- 
panied by  a  separate  contract  for  a  reassign- 
ment in  case  of  its  prompt  payment,  the  as- 
signment, but  not  the  defeasance,  being  record- 
ed, a  tender  of  the  rent  made  In  behalf  of  sudi 
assignor  is  not  rendered  ineffectiTe  liy  such  con- 
ditions, <m  the  theozy  of  his  being  at  the  time 
a  stranger  to  the  lease  so  far  as  tbe  lessor 
knew. 

Appeal  from  Dlstrlct  Oourt,  Butler  County. 

Action  by  William  Parris  and  others 
against  the  Butler  County  Oil  Company  and 
others.  Judgment  for  defendants  on  crosa- 
petmon,  and  plaintifCs  appeaL  Reversed  and 
remanded. 

Stone,  Oamble^  JAcDennotEt  A  Webb,  of  To- 
peka»  and  Clareiifle  B.  8owan»  ot  Wichita,  foe 
aK>eilantB. 

Kos  Harris,  Y.  Haxzia.  Tbos.  G.  Wilson, 
W.  D.  Jocb«ns>  and  T.  V.  McCluggage,  allot 
Wichita,  for  i^pdlees. 

MASON,  J.  On  January  24,  1916,  William 
Parris  (his  wife  joining)  executed  an  oil  and 
gas  lease,  one  of  the  provisions  of  arhich  was 
to  the  effect  that  if  a  well  sboWi  not  be 
commenced  on  the  premises  within  one  year 
the  rights  of  tbe  lessee  should  cease  unless  he 
should  pay  an  annual  rental  of  ?1'  an  acre  to 
the  lessor,  or  deposit  that  amount  to  his  cred- 
it In  the  Citizens'  State  Bank.  On  June  9, 
1919,  Parris  and  his  wife  brought  an  action 
against  a  numt>er  of  persons  claiming  under 
such  lease,  asking  that  (as  to  part  of  the 
land)  it  be  adjudged  void  because  of  the  non- 
payment of  the  rent  due  July  24.  1918,  and 
that  his  title  be  quieted.  After  the  suit  was 
begun  the  Arkansas  River  Gas  Company  pur- 
chased the  Interest  of  one  of  the  defendants 
(the  latest  assignee),  began  the  drilling  of  a 
well,  and  by  leave  of  court  filed  an  answer 
setting  out  these  facts,  and  asking  that  the 
plaintiCte  be  enjoined  from  asserting  any  In- 
terest In  conflict  with  Its  claims  under  the 
lease.  The  plaintiffs  then  filed  a  reply  and 
cross-petition,'  in  which  they  asked  Judgment 
against  the  gas  company  for  possession.  The 
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gas  company  recorered  a  jndsment,  and  the 
plalntUEs  appeal 

The  case  was  tried  without  a  Jury,  the 
court  making  detailed  findings  of  fact  The 
erldeoce  Is  not  abstracted,  and  the  plalotlfls 
ask  a  reversal  on  two  grounds:  (1)  That  they 
were  erroneously  denied  a  right  to  a  Jury 
trial ;  and  (2)  that  the  findings  show  that  the 
tender  of  r^t  relied  upon  by  the  gas  com- 
pany <whlcfa  will  hereafter  be  referred  to  as 
the  defendant)  was  insufficient  beoanse  made 
by  a  stranger  to  the  transaction,  or  by  one 
who  was  a  strangjer  so  far  as  was  known  to 
the  plaintiffs. 

[1]  1.  The  action  as  originally  brought 
was  not  one  in  which  a  Jury  trial  was  a  mat- 
ter of  right  The  plaintiffs  were  in  full  pos- 
session of  the  premises,  ejectment  was  not 
open  to  them,  and  the  action  was  one  to  qui- 
et title.  The  defendant  before  answering  had 
changed  the  situation  by  beginning  opera- 
tions under  the  lease,  taking  possession  to 
that  extent  Its  answer  likewise  in  sub- 
stance asked  the  Quieting  of  Its  title.  The 
plaintiffs  then  in  view  of  this  new  condition 
asked  a  Judgment  appropriate  to  ejectment 
One  who  has  open  to  him  a  remedy  by  eject- 
ment nptm  issues  triable  by  a  Jury  cannot 
avoid  that  method  of  trial  by  framing  his 
petltioD  as  one  for  a  kind  of  relief  ordinarily 
granted  without  it  Foresmau  t.  Foresman. 
103  Kan.  698,  702,  176  F^ac.  986,  l76  Pac. 
147.  But  where  a  plaintiff  in  posses^Mi  of 
realty  brings  an  action  to  quiet  title,  the  de- 
fendant cannot  gain  the  rl&t  to  a  trial  by 
jury  merely  1^  pleading  a  ri^t  to  posaes- 
sion  and  asking  Judgment  therefor.  Larkln 
T.  Wilson,  28  Kan.  618.  The  dsfendant  om- 
ceives  the  case  Jpiat  cited  as  determining  in 
its  favor  Uie  Queatfon  under  conslderatlnk 
This  amc^)tion  puts  the  defendant  In  the  po- 
sition of  a  moving  party  who  properly  asks 
to  qnlet  Ua  tiUe,  and  puts  Qie  plaintiff  in 
the  attltiflb  of  a  party  attacked  who  cannot 
convert  the  case  Into  ans  triable  by  Jnry  by 
praying  for  possession.  Sndi  a  view,  how- 
ever, fftils  to  take  account  of  the  ezceptlf»ml 
features  of  the  present  case,  which  differen- 
tiate It  frmn  those  already  referred  to  and 
create  a  newsslty  for  considering  which  rule 
the  reason  of  the  matter  makes  applicable 
here.  We  regard  the  lessor  \pho  Is  asserting 
the  expiration  of  the  lease  as  still  the  plain- 
tiff, the  attacking  party.  After  the  action  was 
begun  the  defendant  volnnterily  Introduced 
a  new  element  by  his  occupancy  of  the  prop- 
erty In  controversy.  Upon  this  being  done, 
the  plaintiffs  added  to  their  pleadings  the 
appropriate  allegations,  and  prayer  for  a 
Judgment  as  in  ejectment  The  plaintiffs' 
new  matter,  however,  was  Inserted  in  a  r&- 
ply,  and  not  In  the  petition,  and  the  question 
to  be  determined  la  how  far  this  considera- 
tion affects  the  right  to  a  trial  by  a  Jury.  If 
the  plaintiffs,  as  they  might  have  done,  had 
upon  notice  and  leave  of  court  filed  a  sui^le- 
mental  petition  setting  out  the  vnata  that 


had  teken  place  since  the  action  had  been 
commenced,  which,  In  connection  with  tlie 
facto  they  had  already  alleged,  raititled  them 
to  a  Judgment  for  possession,  they  quite  ob- 
viously conld  have  demanded  a  Jury  trial  of 
the  issue  as  a  matter  of  right  Was  the 
course  they  pursued  so  different  from  thla  in 
substence  as  to  lose  them  that  privilege?  No 
notice  was  given  by  either  party  of  a  request 
for  leave  to  file  a  supplemental  pleading,  as 
required  by  the  stetute  (Gen.  Stet.  1915,  | 
7037  [Code  Civ.  Proc.  |  146]) ;  nor  was  per- 
mlBsion  in  terms  given  to  either  party  to  file 
one  setting  out  facte  that  had  happened  since 
the  conmiencement  of  the  action.  The  de- 
fendant, however,  with  leave  of  court  filed  an 
answer,  which  did  contain  allegations  ot  sodi 
matter.  The  plaintiffs  then  likewise.  In  a 
ideadlng  designated  as  a  reply  and  cross-pe- 
tition, availed  themselves  of  the  allegations 
of  the  answer,  in  connection  with  the  other 
facte  upon  wUdi  they  relied,  to  ask  a  Jndg- 
moit  for  possession.  Notwithstsndlng  tlie 
absence  of  any  formal  orAet  allowing  tbe 
pleading  of  facte  occurring  subsequent  to  the 
commencement  of  the  action,  the  answer  of 
the  defendant  and  the  reply  and  cross-peti- 
tion of  the  plaintiffs  must  be  regarded  as 
properly  in  the  case,  Inasmnidi  as  the  trial 
was  had  upon  them.  Tbey  were  anvi^aicmf 
tal  pleadings  In  fact,  although  not  so  called. 
Ot  a  similar  sltoatloD  it  baa  been  said: 

**Bnt  a  pleading  must  be  Jodged  by  what  It  is 
and  not  by  what  it  Is  named,. and  the  aswnd- 
ment  to  the  petition  in  fact  contained  an  avsr- 
ment  of  matters  which  had  occurred  ainee  the 
fihns  of  the  original  petition,  and  hence  was  In 
part  a  Bupplemectal  petition."  Gardner  v.  City 
of  Leavenworth,  94  Kan.  609,  616,  140  Pae. 
100^1002. 

We  do  not  consider  the  drcomstance  that 
the  prayer  for  poooosslon  was  inserted  in  tlie 
reply,  instead  of  In  tiie  petition,  as  affectinc 
the  substantial  diaracter  of  the  Issoes.  We 
regard  the  esse  as  one  in  which  the  plaintiff 
sought  to  recover  possesslOD  of  the  property 
in  controvosyp  and  cmfonned  his  pleading 
to  that  purpose  as  soon  as  such  course  was 
open  to  him.  Upon  this  ground  we  think  be 
was  entitled  to  a  lory  trial  as  a  mattw  ot 
right,  and  that  error  was  caamittod  In  >«• 
fusing  his  request  therefor. 

In  behalf  of  the  defendant  It  1^  nrged  tlMt 
allegations  sniteble  to  ejectment  were  not  In- 
serted either  In  the  petition  or  reply.  Tbe 
petition  contained  all  Aat  was  essential  to 
the  stetement  of  a  cause  of  action  in  eject- 
ment, excepting  an  allegation  that  the  de- 
fendant was  In  possession  under  color  of  tlie 
lease ;  this  was  supplied  by  the  answer,  and 
there  was  no  occasion  to  repeat  It  in  the  re- 
ply. The  prayer  for  Judgment  for  posseaidon 
in  the  reply  was  substantially  of  the  same  ef- 
fect as  though  inserted  In  the  petition. 

The  controversy'between  the  parties  la  not 
one  the  settlement  of  wliich  requires  that  the 
peculiar  powers  of  a  court  of  e^nitj  dmUd 
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be  Invoked.  Tbe  ^tlntUb  u«  not  aaekinc  to 
set  aMde  tbe  tease  on  tbe  gimuid  tbat  it  la 
not  what  It  ain>earB  to  be  becanae  of  aome 
latent  Tlee  in  Ita  execution ;  tat  Instance  the 
procuring  of  Its  execution  fraud,  dniwa, 
or  undue  Influence.  The  plaintiffs  assert  and 
tlie  defendant  denial  that  the  lease— an  in- 
atnunent  the  original  validity  of  whldi  is  not 
challenged— expired  bj  Its  own  terms  through 
a  failure  of  the  persona  intereated  to  keep  It 
in  force  1^  paying  or  tendering  the  required 
rent.  The  lasoe  so  presented  la  one  triable 
hy  jury,  onlefls  for  some  reason  outside  of  its 
intrinsic  character.  In  thla  respect  the  case 
is  Uke  Ohapple  Brick  Go.  70  Kan.  723.  79 
Pac.  a66.  and  nnUfee  Honattm  t.  Ooemann,  W 
Kan.  438, 162  Pac.  271,  and  the  dUEBrcDce  in- 
dicated is  what  distlngoUhea  and  bannontaee 
thoae  dedsionB. 

[1]  2.  The  refusal  to  impanel  a  jury  re- 
qnfree  the  ordering  of  a  new  trial  Tbe  facts 
as  found  by  a  jury  may  not  fully  coincide 
with  the  findings  heretf^ore  made  by  the 
court,  Bo  that  the  question  of  the  legal  effect 
of  the  latter  may  not  reqnlre  to  be  now  de- 
termined. However,  the  discussion  of  this 
phase  of  the  case  reveala  a  sharp  difference 
of  opinion  npon  a  question  of  law  which 
seems  practically  certain  to  arise  again  Ut 
the  further  proceedings,  and  which  for  that 
reason  may  profitably  be  now  decided.  Tbe 
facts  with  respect  to  a  tender  were  thus 
found  by  the  court:  The  Butler  County  Oil 
Company  acquired  the  lease  May  2,  1916. 
On  May  1, 1018,  It  execnted  to  the  Rose  Hill 
Sute  Bank  an  assignment  which  was  duly 
recorded,  and  which  on  Its  face  was  absolute, 
hut  which  was  In  fact  given  as  security  for  a 
loan  of  $500  borrowed  for  the  purpose  of 
paying  the  rent  on  this  and  other  leases ;  an 
unrecorded  contract  to  reconvey  upon  the 
lo^Hnpt  repayment  of  the  amount  being  exe- 
cnted by  the  bank.  Tenders  of  payment  of 
^120,  the  amount  of  rent  due  June  24,  191S, 
were  made  by  the  receiver  of  the  oil  compa- 
ny prior  to  tiiat  date,  both  to  the  plaintiff 
WllUam  P arris  personally  and  to  the  bank 
designated  in  the  lease,  which,  bowerer,  had 
in  the  previous  January  been  directed  by 
Parris  not  to  receive  further  rentals.  The 
plaintiffs  contend  that  none  of  these  tenders 
was  availing,  because  at  the  time  they  were 
made,  so  far  as  was  shown  by  the  records  of 
the  office  of  tlie  r^^ter  of  deeds,  the  oil  com- 
pany had  parted  with  all  Interest  In  the 


A  tmder  of  paymoit  of  a  debt  secored  by 
a  mwtgage  on  real  estate,  even  if  not  kept 
good,  diaehargea  the  Uen,  and  for  that  rea- 
aoD  must  be  made  in  strict  conformity  with 
somewhat  rigorooa  reqntremaitB  especially 
aa  to  the  penon  making  It  See  Knudaon  v. 
Venlmor^  GkL,  189  Pac.  478,  and  note  there- 
to In  B.  A.  19180, 186.  It  Is  poBBlUe  that 
the  rule  with  reference  to  the  tmder  of  rent 


for  the  purpose  of  keeping  in  force  an  oil 
and  gaa  leaae  maw  In  reoecta  be  less 
severe,  the  element  ot  good  Ikith  b^ng  ^ven 
greater  weight  In  cotapariaon  with  more  for- 
mal ftxactlona.  For  lUnatratlon,  a  payment 
which  did  not  reach  the  leaaor  in  time  be- 
cauae  of  a  dday  In  the  nulla  has  been  up- 
held. Kaya  v.  Utae.  103  Kan.  461,  175  Pac. 
149, 1  A.  L.  B.  675.  Whether  or  not  any  such 
distinction  la  to  be  made,  however,  we  think 
the  drcumatance  that  the  defeaaance  was  not 
recorded  would  not  of  Itaelf  render  ineffec- 
tive a  teniae  made  in  bebalf  at  the  oil  com- 
pany. That  company,  in  virtue  of  its  right 
to  redeem  the  lease  by  the  payment  of  the 
loan,  was  a  real  party  in  interest.  A  tender 
in  its  behalf  implied  an  assertion  of  interest, 
presumably  a  retention  of  a  part  of  tbe  full 
title  it  had  held. .  It  may  be  doubted  whether 
the  record  of  the  assignment  by  the  oil  com- 
pany to  the  bank  gave  constructive  notice 
of  its  execution  to  the  lessor,  and  there  is  no 
suggestion  in  the  findings  of  its  having  bad 
any  actual  notice.  Whatever  might  have  been 
the  situation  ff,  for  ingtance,  the  tender  had 
been  refused  because  of  a  failure  of  the  re- 
ceiver to  disclose  the  interest  of  the  oil  com- 
pany, we  ieti  clear  that  the  condition  of  the 
title  and  the  record  did  not,  of  itself,  prevent 
a  tender  on  behalf  of  the  oil  company  from 
keeping  the  lease  alive. 

Other  phases  of  the  matter  discussed  In  the 
briefs  are  not  regarded  as  requiring  action 
now  because  of  the  uncertalnt;  of  their  aris- 
ing again  in  the  same  form. 

The  Judgment  is  reversed,  and  the  cauae  la 
remanded  for  a  new  trial. 

AU  the  Justloea  ctmcurring. 


ATCHISON  SAV.  BANK  v.  WRIGHT. 

(No.  22965.) 

(Sivreme  Court  of  Kansas.    Jan.  8,  1921.) 

(BylUibm  hp  th€  Court.} 

Baaks  and  bankliifl  ti'j,i4P  Prisoipal  wt  ageat 
^123(3)— Evidaaoe  held  to  sastaln  Jadg- 
Biaat  for  false  repreaeatattaas  la  sale  of  baafc 
•took;  svldeaoe  showed  agaasy  for  plalatl* 
In  naklag  repraaaatatloas. 
In  an  action  where  damages  were  recov- 
ered on  account  of  fraudulent  representationa 
found  to  have  been  made  in  tbe  sale  ot  bank 
stock,  it  is  held,  that  the  evidence  was  suffi- 
cient to  support  the  judgment,  and  that  an  in- 
struction relative  to  waiver  did  not  eonstitnte 
prejudidal  error. 

Appeal  from  District  Conri,  Logan  County. 

Actlim  by  ttie  Atdiisoo  Barings  Bank 
mtalnat  J.  A.  Wright  Judgment  tOr  d^isnd* 
ant  and  plaintiff  appeals.  Affirmed. 


ss»ror  otber  ouM  BM  MOM  topte  and  KBT-NUMBBB  In  Mil  Ker-NunlMnd  DltMU  aad  IlBdaiM 

i8BP^-«a 


Digitized  by  Google 


882 


195  PACIFIC 


REPORTEB 


(Kan. 


C  A,  Spencer,  of  Oakley,  tor  am^Usat. 
H.  A.  RnsseU,  of  Scott  City,  tor  appeUee. 


MASON,  J.  Tbe  Atchison  Savings  Bank 
sued  J.  A.  Wright  upon  a  note  given  by  him 
to  It  He  defended  upon  the  ground  that  the 
note  was  a  renewal  of  one  executed  in  pay- 
ment for  stock  In  the  Russell  Springs  State 
Bank,  the  sale  of  which  to  him  had  been 
Induced  by  fraudulent  representations  as  to 
its  value.  Be  recovered  damages  to  the 
extent  of  the  payments  he  had  made,  and 
the  plaintiff  appeals. 

The  case  has  much  In  common  with  Bank 
V.  Potter,  104  Kan.  373,  179  Pac.  319.  The 
appellant  contends  that  there  was  no  compe- 
tent evidence  that  any  of  the  persons  al- 
leged to  have  made  the  misrepresentations 
were  agents  of  the  plalntlfT.  One  of  them 
was  the  then  newly  appointed  cashier  of  the 
Russell  Springs  Bank,  who  was  shown  to 
represent  the  Atchison  Bank  In  matters  con- 
nected therewith.  In  the  negotiation  for  the 
purdiase  of  the  bank  stock  the  defendant 
refused  to  give  a  note  bearing  more  than 
7  per  cent  Interest  He  was  told  that  this 
rate  would  only  be  accepted  by  consent  of 
the  president  of  the  Atchison  Bank,  which 
he  was  later  told  had  been  given ;  the  note 
being  executed  accordingly.  In  a  subsequent 
letter  to  the  defendant  the  president  referred 
to  this  feature  of  the  transaction  by  saying, 
"I  made  you  a  rate  of  7  per  cent"  We  re- 
gard these  circumstances,  with  others,  as 
Justifying  a  finding  that  the  persons  making 
the  representations  leading  to  the  sale  were 
agents  of  the  plaintiff  and  were  acting  for  It 
in  the  matter. 

It  Is  also  contended  that  there  was  not 
snfflcient  evidence  that  the  representations 
relied  upon  were  actionable  or  false.  The 
defendant  according  to  his  story  was  told 
that  the  value  of  the  bank  stock  as  It  figured 
was  at  least  $1.09,  and  that  it  was  actually 
worth  more  than  that  This  Involved  a 
statement  of  fact  and  not  of  mere  opinion. 
Bushey  v.  Cofrman,  103  Kaa  209,  173  Pac. 
841.  The  bank  commissioner  testified  that 
at  the  time  of  the  sale  the  bank  was  Insol- 
vent The  word  "Insolvent"  may  fairly  be 
regarded  as  having  been  used  In  its  popular 
rather  than  In  a  technical  sense,  and  while 
this  evidence.  If  accepted  as  true,  might  not 
conclusively  prove  the  stock  to  be  worth  less 
than  par.  It  certainly  had  a  tendency  to 
show  that  fact.  Especially  In  view  of  the 
history  of  the  bank  the  jury  were  warranted 
In  finding  the  representational  as  to  value  to 
have  been  false. 

The  defendant  made  a  number  of  itay- 
ments  on  the  note.  It  is  urged  that,  having 
been  a  director  in  the  bank,  he  mast  have 
known  of  Its  condition,  and  by  making  these 
paymmts  he  waived  the  right  to  donand 


damages  on  acconnt  oi  tbB  fraud.  Wbethw 
he  knew  the  condition  of  the  bank  was  a 
qneBtUni  of  ta/et  upon  wbldi  Ua  bring  a 
director  was  merely  evldencsL  Harvester  Co. 
V.  Hardware  Co,  101  Kan.  488,  187  Pac. 
lOST.  Conqtlalnt  is  made  at  an  Instmcttim 
to  the  effect  that  the  payments  on  tbe  note 
did  not  amoont  to  a  waiver  of  tbe  firand  If 
whoi  tbey  were  made  the  dtfendant  believed 
that  he  was  legally  lUMe.  It  Is  a^ned  tbat 
a  mistake  as  to  bis  legal  oblteaUon  coidd  not 
affect  bis  ri^ts;  that  to  be  protected  he 
must  have  still  believed  the  repress  tations 
orli^nally  made  to  bim  to  be  true.  It  bas 
been  Iwld  tba^  wbue  a  sale  has  been  effected 
by  fraud,  a  psyment  on  a  note  for  tlie  poF- 
diase  prioB,  alttaoti^  made  after  Its  discov- 
ery, does  not  neoessBrfly  Interposs  a  bar  to  a 
defense  on  tbat  groond.  Begsr  r.  Henry.  4S 
Okl.  700,  160  Pac  722;  Bmstxaan  t.  Dgnn. 
161  Wla  806k  1S4  N.  W.  88L  Bm,  also^  Mc- 
Kenna  t.  BKHgan,  lOS  Kan.  4^  170  Pac 
998,  and  Van  Natta  r.  Snyder,  98  Kan.  102, 
157  Pac  4S2.  L.  R.  A.  1018A,  102.  However, 
the  technical  accuracy  of  the  Instructioa  need 
not  be  passed  upon  bere,  for  tbe  Jury  qkedflc- 
ally  found  that  the  deCmdant  made  so^ 
payments  relying  on  the  representations  of 
the  plaintiff's  agents. 

The  judgment  Is  affirmed. 

All  the  Justices  eoncorring. 


HODGES  V.  LANYON  et  al.  (No.  23006.)* 

(Supreme  Court  of  Eansas.  Feb.  12,  1021.) 

(BvtteAMB  Ay  fke  Court.) 

1.  Wills  «=»53&-Devlse  In  "svsat  of  death  of 
asy  of  the  benefldarles"  oosstrsed  to  meas 
death'  of  asy  of  the  devisees  before  deatt  ef 

testator. 

A  will  devised  property  to  certain  parties 
and  then  provided: 

"In  the  event  of  the  death  (tf  any  of  the  bene- 
ficiaries named  in  this  paragraph  14  of  my  will, 
then  and  in  that  event  tbe  portion  of  my  es- 
tate arising  from  the  properties  described  in 
this  paragraph  14  to  wbich  such  deceased  bene- 
ficiary would  be  entitled,  I  will  and  bequeath 
and  direct  that  it  be  paid  to  Mirza  Temple,  An- 
cient Arabic  Order,  Nobles  of  tbe  Mystic 
Shrine,  to  be  used  by  Mirza  Temple  for  tAari- 
table  purposes  as  the  officers  of  said  temple 
may  direct." 

Held,  that  the  words,  "In  the  event  of  the 
death  of  any  of  the  beneficianes,"  mean  the 
death  of  any  of  the  devisees  before  the  death 
of  the  testator. 

2.  Wilis  <^=>487(i)— Evldenoe  IssdmUsibls  ts 
show  testator*t  Istent. 

Dye  V.  Parker,  194  Pac.  640,  followed. 

Appeal  from  District  Court,  Crawford 
Connty. 
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Action  by  Jessie  L.  Hodges  against  B.  V. 
lanyon  and  another,  tmstees,  to  construe 
the  will  of  J.  N.  Hodges,  deceased.  Frmn  a 
jndgmait  against  the  named  defiandant,  he 
appeals.  Afflrmed. 

.  B.  S.  GaltsklU  and  Geo.  F.  Beezl^,  both 
of  Girard,  and  J.  J.  Campbell,  of  Fittsbvrg, 
for  appelant. 

Hair,  Meserrey,  German  &  Michaels,  of 
Kansas  City,  Mo.,  and  John  P.  Curran  and 
Elsie  Clark,  both  of  Pittsburg,  for  iqipeUee. 

SIABSHALL,  J.  The  plaintiff  commenced 
this  action  against  E.  V.  Lanytm  and  J.  J. 
Campbell,  executors  and  trustees  of  the  es- 
tate of  J.  N.  Hodges,  deceased,  to  procure  the 
,  cooatructlon  of  his  will  and  to  recover  cer- 
tain amonnta  dalmed  to  be  due  the  plaintiff 
under  the  will.  The  action  was  dismissed 
as  to  J.  J.  Campbell;  the  will  was  constmed, 
and  Judgment  was  rendered  against  E.  Y. 
Lanyon,  trustee,  directing  him  to  pay  to  the 
plaintiff  $973.16.  E.  T.  Lanyon,  trustoe,  ap- 
peals. 

FAmary  3.  1914,  J.  N.  Hodges  execnted 
Us  will,  devising  certain  property  to  Jessie 
Hodges,  Lou  Hodges,  and  12  other  persona, 
share  and  share  alike.  The  parts  of  the 
wDl  material  to  the  determination  of  the 
^«8ent  controversy,  are  as  follows: 

"In  the  event  of  the  death  of  any  of  the 
beneficiaries  named  in  this  paragraph  14  of 
my  will,  then  and  in  that  event  tbe  portion  of 
my  estate  arising  from  the  properties  described 
in  this  paragraph  14  to  whidi  such  deceased 
henefitnUT  would  be  entitled,  I  will  and  be- 
queath and  direct  that  it  be  paid  to  Mirza  Tem- 
ple, Ancient  Arabic  Order,  Noblea  of  the  Mys- 
tic Shrine,  to  be  used  by  Uirza  Temple  for 
charitable  purpoaes  as  the  officers  of  said  tem- 
ple may  direct." 

"22.  AU  of  tbe  rest,  residue  and  remainder  of 
my  estate,  either  real,  personal  or  mixed,  1 
give,  devise  and  bequeath  to  the  parties  named 
in  paragraph  14  of  tids  will  and  direct  tiiat  such 
residue  of  my  estate  be  by  my  executors  here- 
inafter named,  sold  and  converted  Into  cash 
and  distributed  share  and  share  alike  between 
the  said  beneficiaries  and  parties  named  in  said 
paragraph  14." 

"24.  I  hereby  nominate,  coostitate  and  ap- 
point A.  K.  Lanyon,  and  E.  V,  Lanyon,  execu- 
tors this  my  last  will  and  testament  withoat 
bond  and  it  is  xaj  vrish  snd  I  cKreet  that  my 
said  axecntors  collect  all  royalties  due  to  my 
estate  on  the  landa  and  leases  described  in 
paragraph  14  hereof  and  pay  the  profits  arising 
therefrom  to  which  my  estate  is  entiUed  to  tbe 
beneficiaries  and  parties  named  in  said  para- 
graph 14,  aemiannnally  and  for  the  purpose  of 
working  said  leases  and  disposing  of  said  lands, 
it  is  my  wish  and  I  direct  that  my  executors 
herein  hamed  sludl  continue  to  act  and  keep 
my  estate  so  far  as  the  same  relates  to  para- 
graph 14,  and  to  the  said  lands  and  leases 
therein  described,  open  and  active  until  all  of 
my  interest  in  and  to  said  lands  and  leases  has 
been  fully  settied,  disposed  of  and  detormined 
as  in  said  paragraph  14  directed." 


J.  N.  Hodges  died  November  30, 191S.  Ttu 
plaintiff  was  the  daughter  of  Lou  Hodges, 
who  died  June  8.  1917,  and  left  a  wiU  hi 
which  she  devised  the  plaintiff  all  property 
which  Lou  Hodges  acquired  under  paragra^ 
14  of  the  will  of  J.  N.  Hodges. 

[1]  1.  The  solution  of  the  present  contro- 
versy tnms  on  tbe  instruction  of  the  ex- 
pression, "In  the  evmt  of  the  death  of  any  ot 
the  benefldarles,"  E.  V.  Lanyon  argues  that 
this  language  should  he  construed  to  mean 
that  upon  the  death  of  any  of  the  devisees 
the  properly  devised  to  that  person  shall  go 
to  Mirza  Temple.  This  construction  would, 
to  effect,  give  to  each  of  the  14  devisees  a 
life  estate^  with  remainder  to  Mirsa  Temple. 
An  intention  to  give  a  lUe  estate  cannot  he 
gathered  from  the  will.  Its  language  is  en- 
tirely consistent  with  the  entire  estate  in  the 
property  devised,  vesting  in  those  named  in 
para|?«ph  14,  subject,  of  course,  to  the  con- 
trol of  the  executors,  as  set  out  la  paragraph 
24.  Two  ottoer  constructions  of  the  language 
are  posalUe.  One  la  that  in  the  event  of  the 
death  of  any  of  the  beneficiaries  before  the 
death  of  the  testetor,  the  mrtq^erty  devised  to 
that  benefldary  shall  go  to  Mlraa  Tonple. 
This  la  tbe  construction  oontmded  few  by  the 
plaintiff.  Another  poadble  oonatructUm  is 
that,  in  tbe  event  of  tbe  death  of  any  of  the 
devisees  before  the  estate  has  been  fully  ad- 
ministered, the  property  shall  go  to  Mirza 
Temple. 

A  dose  examination  of  part  ot  the  para- 
graph containing  the  language  under  consid- 
eration, "In  the  event  of  tbe  death  of  any 
of  the  benefldarles  named  in  this  paragraph 
14  of  my  will,  then  and  In  that  evoit  the 
portion  of  my  estate  arising  from  the  proper- 
ties described  In  this  paragraph  14  to  which 
BQdi  deceased  benefldary  would  be  entlUed" 
(Italics  ours),  reveals  that  the  testator  con- 
templated that  if  any  of  tbe  devisees  died, 
such  devisee  would  not  receive  any  portion 
of  the  property  described  In  paragraph  14. 
Such  an  intention  is  inconsistent  with  the 
property  vesting  in  any  of  tbe  devisees  tar 
any  period  of  time  after  tbe  death  of  the  tes- 
tator, and  then  going  to  Mirza  Temple.  If 
the  construction  of  the  will  contended  for  by 
E.  V.  Lanyon  Is  correct,  the  devisees  would 
be  entiUed  to  the  property  devised  from  the 
death  of  the  testator  until  tbe  death  of  tbe 
devisees.  That  construction  is  repugnant  to 
the  language  of  the  will,  which  shows  that 
tiie  testator  contemplated  that  any  devisee 
who  died  would  never  receive  anytliing  xm- 
der  the  will.  Paragraph  22,  by  which  those 
named  in  paragraph  14  of  the  will  are  made 
residuary  legatees,  is  consistent  with  the  con- 
struction contended  for  by  the  plaintiff. 

From  the  numerous  authorities  cited  by 
each  side  bearing  on  the  construction  of  the 
words,  "In  the  event  of  the  death  of  any  of 
the  benefldarles,"  It  may  be  gathered  that 
their  proper  Interpretation  is  that  they  mean 
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UK  deatb  of  any  de<riMe  before  the  death  of 
flie  teatatw.  No  good  pnrpoae  will  be  aerved 
b7  dting  ttaoee  anthotltiea,  analysing  tlwm, 
or  qnotliig  from  them,  ft>r  the  leaaon  tSuit  a 
fidr  conatrucUon  of  tiie  language  o£  the  wffl 
leads  to  the  aame  conclusion  that  would  be 
reached  by  foUowlng  them. 

Erldenoe  was  Introdnced  to  prove  the  cod^ 
atUm  and  drcomatancea  of  the  testator. 
That  evidence  tended  to  show  that  he  was  In 
poor  health  and  was  liable  to  die  at  any 
moment;  that  he  had  been  asslstli^  his 
brothers  and  sisters  flnanctally ;  and  that  he 
desired  to  farther  assist  Oum  dnrlng  ttielr 
Bres  after  be  died.  Ibat  evldaice  does  not 
aid  In  ascertaining  tbie  meaning  of  the  wUL 
Those  drcomstances  and  omdltlons  were  ea- 
tlrely  conslstrat  with  either  of  the  possible 
instructions  whldi  may  be  placed  upon  the 
wllL  After  {^ving  them  dne  condderatton, 
there  Is  no  l^^al  means  of  learning  the  Inten- 
tion of  J.  N.  Hodges  except  by  reading  his 
wllL 

The  power  given  to  the  executors  nnder 
paragraph  24  of  the  will  is  urged  by  E.  V. 
lAnyon  In  sapport  of  the  construction  of  the 
will  contended  for  by  him.  That  power  Is  en- 
tirely consistmt  with  the  devisees  named  In 
paragraph  14  receiving  their  distributive 
shares  of  the  profits  produced  by  the  operation 
of  the  properties  by  the  executors  during  the 
time  named  In  paragraph  24,  The  plalntlfl 
took  the  property  devised  to  her  by  the  will 
of  her  mother,  and  judgment  was  properly 
rendered  In  favor  of  the  plalntlfl  for  her  part 
of  the  profits  arising  from  tiie  operation  of 
the  property. 

[2]  2.  Kvldence  was  Introduced  to  show 
the  Intention  of  J.  N.  Bodges.  That  evidence 
tended  to  prove  that  he  Intended  that  the 
property  devised  to  the  14  devisees  should, 
after  their  death,  go  to  Hlrsa  Temple  for 
charltaUe  purpcmes.  That  evidence  was  in- 
admlssble.  The  testator  chose  the  language 
of  the  will,  or  adopted  what  had  been  diosen. 
The  court  cannot  change  that  language,  even 
If  the  testator  Intended  something  different 
from  what  he  said.  Dye  v.  Parker,  KM  Pac 
640. 

The  Judgment  la  affirmed. 
All  the  Justices  concurring. 


GR088ENBACHER  et  al.  T.  SPRING  et  wL 
(No.  22995.) 

(Supreme  <3ourt  of  Kansas.    Feb.  12,  1921.) 

fSyUabtn  hp  ihe  Court.) 

I.  Truitfl  «s>r3^WiIla  «=s>686(3)— win  bald 
to  oreate  active  trust  not  capable  of  full  ex- 
eeatloB  antri  death  ef  last  surviving  devisee. 
Where  a  testator  directs  that,  subject  to 

certain  bequests,  his  real  and  personal  prop- 


erty sbsll  be  hdd  in  tnist  f or  Ifte  nse  of  hia 
four  grandchildren,  or  the  sorfiveis  of  them, 
"daring  their  natoral  lifetime,  but  only  th«  net 
income  from  said  real  and  personal  property 
thus  held  in  trust  shall  be  paid  to  mj  grand- 
children or  their  survivors  Id  equal  shares,  said 
income  to  accumulate  in  the  hands  of  (a)  trus- 
tee until  each  of  said  grandchildren  become  oC 
age,  when  its  respective  share  is  to  be  paid  to 
it,  and  thereafter  to  be  paid  annually,  and  at 
the  death  <ii  the  last  survivor  of  my  raid  four 
grandchildren  all  of  the  estate  held  In  trust, 
both  real  and  personal,  sball  be  equally  divid- 
ed between  the  heirs  of  my  said  grandchildren 
being  issues  of  their  bodies,"  it  is  Aeld  that 
such  a  testamentary  disposition  of  the  testa- 
tor's property  creates  an  active  trust  which 
Is  not  fally  executed  when  the  testator's  grand- 
diildren  attain  their  majority,  and  snch  trust 
contimtes  to  impose  active  povrars,  dniiea,  and 
responsibilities  upon  the  trustee  idddt  cn- 
not  be  f oUj  executed  until  the  deadi  of  the  last 
surviving  granddiild. 

2.  Wills  «=»605— Devise  la  tmst  held  aot  ta 
create  estate  tall  whieh  coald  be  brokea  by 

convey  asoe. 

Where  an  estate  is  devised  in  trust,  and  ac- 
tive duties  are  imposed  upon  the  trustee  there- 
of for  the  proper  execution  of  the  trast,  and 
the  interest  of  the  beneficiaries  ther<dn  is  spe- 
cifically limited  to  the  net  Income  of  tfte  tmst 
estate,  which  is  to  be  paid  to  them  — mnaiiy 
during  their  lives,  and  after  the  death  of  the 
last  survivor  of  tiiem  the  remainder  estate  is 
to  be  dii^ded  between  the  heirs  of  their  bodies, 
such  testamentery  disposition  of  property  does 
not  create  an  estate  tsU  whidi  can  be  broken 
by  conv^auee. 

3.  Wills  «=9687(2)— Death  of  beaeflelary  bald 
not  to  give  mother  an  Interest  In  the  trast 
estate  by  descent. 

The  death  of  a  beneficiary  of  the  annual  in- 
come of  an  estate  devised  In  trust  as  outlined 
above  has  no  other  effect  on  the  trust  than  to 
require  the  annual  Income  thereof  to  be  appor- 
tioned among  a  less  number  of  benefidarles,  the 
surviving  annuitants,  and  the  mother  of  sudi 
deceased  beneficiary  acquires  no  iuterest  in 
the  trust  estate  by  virtue  of  the  ateteto  of  de- 
scents and  distributioDO. 

4.  Perpetuities  «=>6 (2)— Testator  msy  preveat 
dissipatloa  of  estate  for  raaaooable  length  of 
tine. 

It  does  not  offend  any  role  of  law  or  pub* 
11c  policy  of  Kansas  for  a  testator  to  so  dis- 
pose of  his  estete  as  to  prevent  ite  dlsaipati<ui 
for  a  reastmable  length  al  time,  provided  his 
esteto  viSi  eventually  vest  in  allo^al  fee  upon 
some  taker  witliin  tiie  period  couitenanced  faiy 
the  rule  against  perpetoitlea. 

Appeal   from   District   Onirt*  Namaha 

County,  ' 

Action  by  John  Orossenbacher  and  others 
against  Jacob  Spring  and  others.  Judgment 
for  def«idanta,  and  plalntlffa  appeal.  Af- 
firmed. 


>Fer  otber  cases  sae  same  topic  and  KBT-NUHBBR  In^  Key-Nmntorad  Digssts  and  Indsssa 
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Fenr  ft  Donm,  ot  Topeka.  and  S.  D. 
Blshi^,  of  Lawrence,  for  appellants. 

Emezy  &  Emery  and  Gbas.  H.  Herold,  all 
ct  Soieca,  for  appellees. 

DAWSON,  J.  This  la  an  acttoa  to  con* 
atme  certain  proTlshniB  of  a  wHL  Another 
phase  of  this  will  was  before  this  court  In 
Drelsbach  t.  Spring.  98  Kosl.  240,  144  Pac. 
196. 

Our  consideration  Is  now  directed  to  the 
paragraph  of  Abraham  BIauer*s  will  which 
reeds: 

*Third.  It  is  my  will  and  I  deilre  and  I 
hereby  expressly  ^reet  that  ell  tlw  real  prop- 
erty* that  I  may  own  at  my  death  and  all  the 
proceede  of  my  personal  property  after  paying 
my  just  debtfl  and  funeral  expenaes  and  the  be- 
quest to  my  daughter  as  herein  directed,  shall 
be  held  in  trust  by  the  executor  or  administra- 
tor of  this  my  last  will  and  testament  for  the 
use  and  benefit  of  my  four  grandchildren.  John, 
VritM,  Sophia  and  Marguerite  Orossenbacher, 
or  the  snrviTora  of  tbem;  during  tiielr  natural 
lifetime,  but  only  the  net  Income  from  said  real 
and  personal  jwoperty  thus  held  In  trust  shall 
be  paid  to  mj  graoddiildren  or  their  survivors 
in  equal  shares,  said  income  to  accumulate  In 
the  hands  of  trustee  until  each  of  said  grand- 
children become  of  age,  when  Us  respective 
share  is  to  be  paid  to  it,  and  thereafter  to  be 
paid  annually,  and  at  the  death  ot  the  last  sur- 
vivor of  my  said  four  grandebOdren  all  of  the 
estate  held  in  trust,  both  real  and  personal, 
shall  be  equally  divided  between  the  heirs  of  my 
said  grandddMren  being  Issue  ot  their  bodies, 
M  Bkould  M«r  on  die  tPithout  ittue,  then  $aid 
«»tate  is  to  ifo  to  the  heirs  at  law  of  my  hroih- 
ert  and  sisters  and  their  Aetrt  ond  ostifrns  for^ 
•wr." 

In  the  earlier  case  supra  the  trial  court 
held  that  the  con<dnding  italicized  Bines 
were  void  under  the  rule  a^lnst  perpetui- 
ties, and  we  are  not  now  dtmcemed  there- 
with. 

Plaintiffs  show  that  the  grandchildren, 
John,  Fritz,  Sophia,  and  Marguerite,  are 
now  aU  of  age,  and  they  prayed  the  trial 
court  to  decree  that  the  tmst  created  by 
the  will  has  thereby  become  merely  a  pas- 
sive trust,  and  that  the  estate  created  by 
their  grandfather's  will  is  an  eetate  tall 
which  they  are  at  liberty  to  terminate  by 
conveyance.  Since  this  suit  was  filed,  one 
of  the  grandchildren  John  Orossenbacher, 
has  died;  and  his  mother,  as  sole  surrlvlng 
heir  of  John,  prays  for  ad]udicatl(»i  of  her 
Interest  as  his  snccessor  in  title. 

The  trial  coort  rendered  judgment  for  the 
defendant  trustee,  which  in  effect  denied  all 
of  plaintiff's  contentions.  Hence  this  ap- 
peaL 

Has  the  trust  become  passive  because  the 
plaintiffs  have  attained  their  majority? 

The  will  directs  that  the  testator's  prop- 
erty shall  be  held  In  trust  during  the  nat- 
ural lifetime  of  the  plaintiffs,  and  that  "only 
the  net  Income  from  said  real  and  personal 


pr(^>ert3r  thus  held  1b  tmst  shall  be  paid" 
to  the  idainttfCs,  and  that  after  the  grand- 
children  become  of  age  studt  net  Inoome  Is 
to  be  paid  to  fh^  annually;  and  It  also 
provides  that  not  mitn  the  death  of  the 
last  survivor  of  the  four  grandchildren  shall 
the  property  be  divided. 

[1]  If  the  trustee  has  no  daty  to  perform 
towards  this  estate,  the  trust  has  be«mie 
passive;  otiierwlBe  It  Is  active.  Here  the 
grandchUdr^  are  only  to  receive  the  net 
Incomes  and  it  is  to  be  paid  to  them  aono- 
ally.  It  la  therefore  the  duty  of  the  trus- 
tee to  manage  this  estate  so  that  It  will  pro- 
dnce  an  income^  It  Is  necessarily  his  duty 
to  preserve  the  estate  from  waste,  to  rent 
or  otherwise  render  the  estate,  prodnctlre  ctf 
income,  to  pay  the  taxes,  to  conserve  the 
property  for  the  benefit  of  those  lawfully 
^titled  to  recelTtt  the  remainder  estate  up- 
(m  Its  dlTlaiaD  after  the  death  of  all  the 
granddiUdren.  Obrlonsly  these  are  the 
duties  of  the  trustee;  By  necessary  Im- 
plication the  powers  and  duties  of  a  trustee 
are  of  whatever  iKope  la  requisite  for  the 
affscttro  eixecattot  -of  the  purposes  of  the 
tmst  89  Gya  207,  20&  And  these  az«  du- 
ties caUlng  for  action,  not  passive  inaction. 
The  testator's  purposes  In  the  erecUon  of 
this  tmst  -woQld  be  wholly  defeated  If  the 
trastee  oootented  himself  with  the  rOle  vt 
n  mere  nominal  tttie  hxAHier  of  the  property 
and  refrained  from  concerning  himself  with 
Its  propor  conservation  and  Its-  reasonable 
possibilities  for  producing  a  net  annual  in- 
come to  be  paid  to  the  benefldarles.  These 
observations  constrain  ns  to  hold  that  the 
will  creates  an  active  trust,  and  that  it  must 
actively  continue  as  such  until  the  death 
of  the  last  surviving  grandchild  of  ttie 
testator.   39  Oyc.  21S-219. 

[2]  This  conclusion  also  renders  it  easy  to 
solve  the  second  proposition  raised  by  appel- 
lants. The  testator  did  not  devise  his  prop- 
erty directly  to  his  grandchildren.  He  de- 
vised it  to  a  trustee,  not  alone  for  their 
benefit,  but  also  for  the  purpose  of  holding 
the  title,  collecting  the  Income,  paying  the 
tflzes,  conserving  the  property,  and  paying  to 
the  grandchildren  the  net  income  as  annui- 
ties during  their  lifetime,  and  nt  their  death 
— not  before — dividing  the  property  among 
the  heirs  ot  their  bodies.  Of  course,  whether 
they  shall  have  such  heirs  or  not,  the  time 
set  for  the  performance  of  the  active  duties 
of  the  trustee  shall  then  expire;  and,  even 
if  there  should  be  failure  of  such  heirs,  the 
properties  will  then  be  freed  of  the  trust  and 
pass  unrestrained  to  the  next  taker  accord- 
ing to  the  statute  of  descents  and  distribu- 
tions. The  will  does  not  create  an  estate 
tail  which  may  be  broken  by  a  conveyance. 
To  do  so  it  would  have  been  necessary  that 
the  will  should  devise  directly  and  without 
restricting  qualifications  a  life  estate  in  each 
of  the  grandchildren  with  remainder  over  to 
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tbe  of  tbelr  bodies  In  allodial  fee.  Ew- 
iag  T.  Mesbitt.  88  Kan.  708,  128  Pac.  1131; 
Bryant  t.  FUumer,  99  Kan.  472, 162  Pac.  280. 
But  here  tbe  estate  waa  devised  In  trust,  with 
active  datles  Imposed  on  a  trustee  which  can- 
not be  full;  executed  until  the  death  of  the 
last  surviving  grandchild  oJt  tbe  testator. 

Among  the  cases  which  ooonsd  for  appel- 
lants press  upon  oar  attention  as  at 
variance  with  this  deduction  are  Brecken- 
rldge  and  Wife  v.  Denny  &  Faulkner,  71  Ky. 
(8  Bush)  523,  and  Haldeman  v.  Haldeman,  40 
Fa,  29.  In  the  BreckenrJdge  Case  the  tes- 
tator devised  his  property  to  trustees  "and 
their  successors  forever"  in  trust  for  the  use 
of  his  three  daughters  "and  their  posterity 
forever."  The  court  held  that  such  a  devise 
created  an  estate  tail  which  an  antecedent 
act  of  the  Legislature  forbade  to  be  cheated, 
the  act  ordaining :  . 

"So  that,  08  the  law  aforetime  was,  such 
estate  would  have  been  an  estate  in  tail,  shall 
also  be  deemed  to  have  been  and  continue  an 
estate  In  fee  dmpkh" 

We  hav«  BO  statute  like  fhe  one  whl^ 
c<sitndled  the  Kentucky  decision,  although 
we  would  dispose  of  such  case  under  our 
common-law  rule  against  perpetuities,  hold- 
ing that  audi  unreasonable  restrlctioau 
against  alienation  were  void  (Lasnler  t.  Mar- 
tin, lOfi  Kan.  BSU  171  Pac.  646),  and  that  tbe 
lawful  heirs  would  take  the  estate  In  allodial 
fee. 

In  the  Haldeman  Oase,  the  syllabus  In  part 
reads: 

"(1)  A  testator  by  wUl  directed  his  sncutors 
to  aocoont  for  and  pay  over  half-yearly  to  bis 
three  danghters,  'and  to  each  of  them  daring 
their  natural  lives,  the  income  or  profit  arising' 
out  of  each  of  their  sbare  of  tbe  residue,  and 
after  the  death  of  either,  then  to  descend  and 
go  to  the  cliiid,  and  if  cidldren,  sbare  and 
share  alike;  should  however  either  of  my  daugh- 
,  ters  die,  and  leave  no  lawful  issua,  then  such ' 
share  or  portita  is  to  fall  back  again  to  the 
residue,  and  form  a  part  ot  tbe  same.'  Held, 
that  the  daughters  took  an  estate  tail  in  tbe 
residue  of  the  testator's  estate,  which,  under 
the  Act  of  April  27,  ISBS,  became  an  estate  in 
fee  simple.  •  •  • 

"(4)  There  was  no  such  trust  executed  by  the 
will  as  would  prevent  the  operation  of  the 
role  tliat  an  estate  for  life  with  remainder 
to  the  issue  of  the  first  devisee  is  an  estate 
tail  in  law." 

In  the  opinion  the  Pennsylvania  court  con- 
sidered the  intention  of  the  testator  as  well 
as  the  statute  of  that  state  and  concludes 
thus: 

**The  true  construction  of  the  win  then  is 
that  it  devises  to  the  daughters  for  life,  with 
remainder  to  their  issue,  and  in  default  of  issue 
the  gift  is  to  lapse.  This  is  only  because  the 
testator  has  defined  the  word  'child'  as  meaning 
issue.  The  devise  is  then  an  estate  tail,  which, 
under  our  act  of  1856,  is  to  be  construed  as  a 
fee  simple.  We  do  not  think  that  any  such 
trust  was  created  by  the  will  as  to  pKTent 
the  operation  of  the  rule  that  an  estate  for  life 


with  a  renudnder  to  the  Issne  «C  the  fliat 
devisee  Is  an  estate  tail  in  law."   40  Ps.  S& 

That  our  law  on  this  subject  is  unaffected 
by  specific  legislation  was  de<dared  in  Ewing 
V.  Nesbitt,  88  Kan.  708,  715,  129  Pac  1131. 
With  us  a  devise  of  a  passive  trust  Is  void 
as  to  the  trustee  and  deemed  to  be  a  direct 
devise  to  the  beneficiary  (Gen.  Stat.  1915,  | 
11686);  but  when  lands  are  devised  by  will 
to  any  person  for  his  life,  and  after  his  death 
to  bis  heirs  in  fee  (not  restricted  to  belrs  of 
his  body),  such  devise  vests  a  life  estate  in  the 
person  so  named  and  a  remainder  in  fee  sim- 
ple in  his  statutory  heirs  (Oen.  Stat  1915,  1 
11808).  This  statute  has  be«i  held  to  abro- 
gate the  rule  in  Shelley's  Case  In  devises  by 
Avill  (Peck  V.  Ayres,  79  Kan.  462,  100  Pac. 
283),  although  the  Shelley  rule  still  prevails 
in  Kansas  in  conveyances  by  deed  (Klrby  t. 
Broaddus.  94  Kan.  48,  145  Pac.  876).  A  mi- 
nor distinction  can  perhaps  be  drawn  between 
the  Haldeman  Case,  above,  and  the  one  at 
bar  in  that  the  Pennsylvania  testator  was 
held  to  liave  made  tbe  devises  to  his  daugh- 
ters with  remainders  to  their  issue,  while  in 
this  case  the  devise  Is  to  tbe  trustee,  the  net 
annual  income,  and  that  alone,  to  the  plain- 
tiffs, and  tbe  remainder  to  their  issue.  A 
clearer  and  more  potent  distinction,  however, 
can  be  drawn  by  attaching  the  proper  sig- 
nificance to  the  intention  of  the  testator,  an 
intention  so  (Nearly  to  be  derived  from  the 
will  as  to  be  beyond  cavil,  which  is  that  the 
testator  designed  that  the  prindpal  of  bis 
estate  should  be  kept  intact  by  the  trustee 
until  the  time  specified  for  its  dlstrlbntioD. 
Since  such  design  is  clear  and  it  violates  no 
rule  of  Kansas  law,  tliat  design,  that  inten- 
tiw^  governs  tbe  rights  and  datles  of  the 
trustee,  the  rights  of  the  plaintiirs,  the  rlgjits 
of  the  next  tsU^,  and  it  governs  the  courts 
as  well.  Knot  v.  Foster,  68  Kan.  438, 
Pac  527;  Markham  T.  Watnman,  105  Kan. 
93,  181  Pac.  621. 

[9]  Tou<diing  the  claims  of  the  testator^ 
daughter,  as  mother  of  the  deceased  grand- 
son, it  will  be  not^  that  the  deceased  grand- 
son held  no  estate  devised  to  him  by  the  wUL 
He  was  only  an  annuitant  under  its  terms. 
At  his  death  his  annuity  ceased;  and  there- 
after the  net  Income  of  the  tmst  estate  Is  to 
be  aM>orti<nied  as  annuities  among  bis  snr^ 
vivinc  brothers  and  sisters.  So  reads  the 
wUL 

[4]  It  Is  nothing  unusual,  and  offends 
against  no  rule  of  law  or  putrtlc  policy  of 
this  state,  £or  a  man  to  tie  up  his  property 
during  the  lives  of  his  existing  and  Uvinc 
descendants,  so  tbat  the  fruits  <tt  his  life's 
industry  will  not  be  dissipated  by  those  tor 
whom,  in  his  natural  aflectltm  and  solicitude, 
he  would  provide  a  life-enduring  competence. 
The  creation  of  a  tmst  is  the  cconmon  and 
most  effective  way  to  obtain  tbat  object 

We  discern  no  error  in  the  Judgment  of  ttte 
trial  court,  and  It  is  therefore  affirmed. 

All  the  Justices  concurring. 
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STATE  V.  HUTZEL.   (NOw  2319e.)* 
(SnprenM  Oonrt  of  Kuaao.  Feb.  12,  19!SL) 

(BvtttUnu  bv  Me  Court) 

1.  Criminal  law  ^s>970(7)— IndlotmMt  anit-li- 
formation  «=»f37(6>— InformatloN  rmonalily 
olear  Is  snfflolBnt  as  against  motion  to  qoash 
or  In  arrest. 

Aq  information  which  lacks  no  material 
matter  of  precision  and  certaintr  to  follr  ap- 
prise a  defendant  of  the  crime  charged  against 
him,  and  which  is  so  sufflcientlj  clear  that  it 
'Will  cause  the  court  no  Aoobt  touching  the  cor' 
iset  Judgment  to  be  pronounced  thereon  npon 
•  Terdict  of  guilty,  U  sufflclent  as  agaiotft  a 
motion  to  quash  or  a  motion  In  arrest  of  jniig- 
ment 

2.  Forgery  «=»47— Evidenoe  sufflolent  to  Justi- 
fy sabmlssioR  of  oharae  of  destroying  deed. 

The  endence  examined  and  held  chat,  not- 
withetandiog  that  part  jof  it  wliich  tended  to 
exculpate  the  defendant,  the  issue  was  properly 
one  for  the  eonslderstion  of  the  jury. 

3.  Forgery  «=»I0,  48— Good  faltfi  an  slemsnt 
In  proseoutlen  for  dostrvylRg  deed;  Instruc- 
tions appropriate  In  proseontloa  far  destroy- 
ing deed  with  Intent  to  defraud  enumerated. 

Where  the  attorney  and  confidentiai  adviser 
of  the  grantor  of  a  deed  receives  suc^  deed 
from  his  client  to  be  delivered  to  the  grantee 
after  the  death  of  the  grantor,  and  the  attorney 
durmg  the  grantor's  lifetime  destroys  the  deed, 
the  matter  of  the  attorney's  good  faith,  when 
he  candidly  admits  that  be  destroyed  it,  is  of 
controlling  significance  when  such  attorney  is 
prosecuted  on  a  diiarge  of  destroying  it  with 
intent  to  defraud  the  grantee,  and  the  question 
whether  the  grantor  retained  control  over  the 
deed  during  hia  lifetime  and  whether  he  express- 
ly or  impliedly  authorized  the  destruction  of 
the  deed  should  also  be  adequately  covered  by 
the  court's  instructions  to  the  jury. 

4.  Instmctlons. 

The  instructionB  requested  were  properly 
refused,  but  those  given  were  inadeqnate  and 
prejudicially  erroneoug. 

Appeal  from  District  Court,  Trego  County. 

S.  M.  Hutzel  was  convicted  of  destroying  a 
writing  with  Intent  to  defraud,  and  be  ap- 
peals.   Reversed  and  remanded. 

Darld  nitehie,  of  Sallna,  and  J.  P.  Shutts, 
ot  Hays,  for  appellant. 

Richard  J.  Hopkins,  Atty.  Gen.,  and  John 
R.  Parsons,  of  Wakeeney,  for  the  State. 

DAWSON,  J.  Tbe  defendant,  an  aged  at- 
torney of  Wakeeney,  was  convicted  under  sec- 
tion 191  of  the  Crimes  Act  (Gen.  St  191fi, 
i  3518)  of  tbe  offense  ot  destroying  a  deed  to 
a  half  section  of  land  which  the  grantor  had 
dellvened  to  him  and  whldi  was  to  be  surren- 
dered by  tbe  deftodant  to  the  grantee  after 
tiie  death  of  the  grantor.  It  was  allied  that 
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such  deetmctlon  was  feloniously  perpetiatad 

with  Intent  to  defraud  the  grantee. 

The  errors  assigned  In  this  appeal  ara 
mainly  these:  The  Insufficiency  of  the  Infor- 
mation to  charge  an  offense,  the  insufficiency 
of  the  evidence  to  sustain  the  charge,  and  er- 
rors In  the  Instructions  given  and  refused. 

[1]  Touching  these  In  order,  the  informa- 
tion lacked  no  material  matter  of  precision 
or  certainty  to  fully  apprise  the  defendant 
of  the  crime  charged  against  him,  nor  would 
it  cause  the  court  to  doubt  or  hesitate  as  to 
the  correct  Judgment  to  be  pronounced  there- 
on upon  a  verdict  of  guilty.  It  was  therefore 
sufficient  State  v.  HcCord,  S  Kan.  232,  12 
Am.  Rep.  469 ;  State  v.  Harp,  31  Kan.  496, 
500,  3  Pac.  432. 

[2]  A  more  debatable  question  la  InvolTed 
in  the  sufficiency  of  the  evidence.  With  due 
consideration  to  that  part  of  It  which  tended, 
plausibly  at  least  to  exculpate  the  defendant, 
we  are  constrained  to  hold  that  under  proper 
instructions,  the  case  was  one  fi>r  the  consid- 
eration of  the  Jury. 

Certain  rather  Imperative  and  scarcely  cor- 
rect Instructlona  were  asked  by  defendant 
and  refused  by  the  court  The  chief  questlOT 
In  this  lawsuit,  most  of  tbe  other  facta  in- 
cluding the  destruction  of  the  deed  having 
been  candidly  admitted  by  defendant,  was 
whether  tbe  grantor  of  the  deed  Intended  to 
make  at;  unqualified  deposit  of  the  deed  and 
to  renounce  all  future  control  over  it  without 
power  in  himself  to  revoke  It  or  to  direct 
any  other  disposition  of  it  than- the  one  nam- 
ed when  be  gave  It  to  defendant — to  deliver 
it  to  tbe  grantee  after  bis  death.  Tbe  deed 
in  question  was  made  by  Dr.  C.  8.  Wall  to 
Mrs.  Wall,  his  wife.  She  had  married  Wall 
in  his  declining  years  and  had  furnished  him 
with  her  own  funds  to  relieve  his  most  press- 
ing indebtedness.  After  Dr.  Wall  had  depos- 
ited the  deed  with  defendant,  be  frequently 
solicited  the  latter  to  raise  some  money  for 
him.  Dr.  Wall  was  In  sore  financial  straits, 
and  in  111  health,  far  from  home.  The  state 
produced  In  evidence  a  mass  of  letters  writ- 
ten by  defendant  to  Dr.  Wall  In  which,  among 
other  matters,  a  proposed  loan  by  defendant 
was  discussed,  and  for  which  Wall  proposed 
to  give  another  .deed  to  the  property.  One 
of  these  letters  reads: 

"S.  M.  Hutzel, 

"Lawyer  and  Real  Estate  Dealer,  Wakeeney, 
Kansas. 

"February  13,  1920. 
"Dr.  O.  S.  Wall,  Jacksonville,  Florida.— Dear 
Doctor:  Your  letter  of  10th  instant  in  relation 
to  farm  received  and  I  hasten  to  answer  same. 
First,  I  had  counted  on  letting  you  have  for 
your  personal  use  $300.00  or  $400.00,  but  not 
aU  at  the  same  time  as  my  money  will  be  com- 
ing in  slowly  in  payments,  but  I  have  made  ar- 
rangements to  let  you  have  $100.00  at  once  on 
receipt  9i  deed  if  those  people  have  not  'balled' 
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tbings  up,  u  we  had  better  get  baHr.  Bxecate 
the  deed  and  111  examine  the  records,  and  file 
same  if  thej  haven't  filed  their  agreement;  1 
hardly  thinlc  they  will  for  they  will  be  waiting 
for  you  to  sign. 

"When  yoo  send  me  the  deed  write  me  sep- 
arate from  your  letter  telling  me  what  to  do' 
tally  in  such  respects  as  yon  wish  between  ns 
personally,  then  on  a  separate  piece  of  paper 
Instruct  me  to  bnm  or  destroy  the  deed  made 
br  you  to  Mrs.  Wall  now  in  my  possesuon,  and 
m  carry  out  yoor  instrnctions  to  the  letter. 

"I  don't  see  where  yon  would  get  sny  money 
on  the  deal  with  two  mortgages,  and  be  [a 
prospective  buyer  from  Mrs.  Well]  assume  the 
existing  mortgage,  and  I  presume  that  Mrs. 
Wall  would  want  the  mortgages  made  to  her 
and  She  would  bold  tiiem,  and  yon  would  hold 
the  'sack.'  Such  things  sometimes  occur,  but 
I  hardly  tUnk  that  they  can  bind  7W  In  that 
manner. 

"When  yon  write  sending  the  deed,  say  about 
when  you  will  bare  to  have  another  hundred 
dollars,  and  HI  get  it  for  you,  but  I  have  count- 
ed on  making  you  payments  along  as  you  would 
need  it.  U  I  can't  get  Uie  money  any  other 
way.  I  have  a  quarter  that  I  bare  a  standing 
offer  of  94.000DO,  for  it,  but  not  aU  eaah,  but 
I  can  get  enough  to  meet  yovr  demand  eaaOy, 
but  the  $100.00,  I  can  send  yon  within  24  hours 
of  tlie  time  I  receive  tlie  deed,  so  If  you  are 
in  a  hurry  for  a  little  money,  get  a  move  on  you. 
And  as  I  said  about  the  deed  to  JUrs.  Wall, 
it  will  amount  to  nothing  as  I  am  not  'chump' 
enough  to  let  that  go  after  I  have  the  deed  re- 
tamed  to  me,  and,  further  it  amounts  to  noth- 
ing now  In  any  my  or  manner,  so  do  not  weny 
about  it.  m  pti^ect  you.  I  am, 

'ISxmt  truly  yours,  8.  M.  Hntad." 

In  response  theteto,  Dr.  Wall  execatad  a 
dmd  to  the  defendant  for  the  consideration  of 
$1,000,  Imt  this  deed  waa  only  Intended  to 
serve  as  a  mortgage  for  such  sums  of  money 
as  the  defendant  from  time  to  time  should 
odvanoe  to  Dr.  Wall  or  on  Wall's  accoont 
In  certain  dvil  UtlgatlonB  brtwen  Mrs.  Wall 
and  defendant,  contemporaneous  with  this 
criminal  case,  the  Wall  deed  to  defendant 
was  ctmceded  to  be  and  was  settled  for  on 
that  basis.  When  Dr.  Wall  sent  Oe  deed 
tnm  himadf  to  the  defendant,  the  latter  de> 
stn^ed  the  deed  to  Mrs.  Wall  which;  had 
been  depostted  with  him.  So  far  as  the  vo- 
luminous cozrespoDdence  In  the  record  dia- 
doses,  it  does  not  an)ear  that  Wall  gave  de- 
fendant literal  directions  to  destroy  the  deed 
to  Mrs.  Wall;  but  authority  to  do  ao  could 
be  Inferred  from  the  drcumstances.  It  was 
In  reqwnse  to  Hutxel's  letter  requesting  snch 
authorl^  ttiat  he  executed  the  deed  to  Hut- 
zeL  Bntzel  had  offered  to  supply  Wall  with 
money  If  be  would  give  him  a  deed  and  if 
he  were  given  authority  to  destroy  the  earlier 
deed.  Wall  was  too  HI  to  write  much,  exc^t 
piteous  requests  for  mon^,  such  as  tliese: 

"Ft.  Lauderdale,  riorida,  Feb.  14,  H«0. 
"Hon.  S.  M.  Hutzel:   •   •   ♦  Please  be  quick 
or  I  will  suffer  for  money.   If  you  can  get  it 
at  once,  send  me  some  money  to  relieve 
me.  •  •  •  Dr.  a  S.  WaU." 


"Ft  Lauderdale,  Floilda  (Tebi) 
"Hon.  8.  U  Hutsel:  •  *  *  They  are  erav 

to  dose  their  and  even  say  they  will  give  me 
more.  Now  I  have  a  proposition.  Let  us  all 
go  in  together  &  make  them  pay  a  $1,000  more. 
I  will  give  yon  a  $100  to  attend  to  the  business. 
I  will  want  yon  to  control  the  entire  thing  A 
win  see  that  you  do  &  you  shall  have  $100 
spot  She  will  come  to  time  now.  I  will  write 
her  to  night   •   •   •  Dr.  C.  S.  WalL" 

"I  tndose  you  the  deed  as  yon  deaiied. 
Please  get  me  money  $4,000  &  I  want  two  hun- 
dred for  her.  I  am  not  willing  to  pay  interest 
on  much  tor  her,  bat  aha  must  have  SMae. 
Please  get  this  to  me  at  once  if  possible  for  I 
will  be  in  a  tight  place  if  yon  don't.  I  wOl 
write  inunediBtely  on  arriving  at  Ft  LandN^ 
dale. 

"I  told  Mrs.  Wall  I  would  not  sign  her  papers. 
Hurry  with  all  possible  speed. 

"Dr.  a  B.  Wan.* 

[1, 4]  We  should  not  ext^d  this  opinion 
by  reproducing  more  of  this  evidence,  but  it 
was  largely  to  the  same  general  effect  Hut- 
zel was  Dr.  Wall's  attorney  and  confidential 
adviser,  and  apparently  his  financier  as  well. 
The  proper  significance  of  this  relationship, 
and  of  all  the  evidence,  Indodlng  the  fair 
and  reasonable  interpretation  of  tiiis  mass  of 
oorrespondence,  should  have  been  sultobly 
covered  by  the  court's  instructions.  Those 
requested  by  the  defendant  were  properly  re- 
fused, but  those  given  were  <dearly  inade- 
quate. On  this  vital  point,  the  trial  coorf  s 
ins  traction  reads: 

"(S)  •  *  *  And  if  you  should  further  ifcad 

and  believe  beyond  a  reasonable  doubt  that 
before  the  death  of  the  said  Dr.  O.  8.  Wall  the 
defendant  Hutzel  had  destroyed  said  deed,  and 
if  yoa  further  find  and  believe  from  toe  evi- 
dence In  this  case  that  at  the  time  the  said 
C.  S.  Wall  tomed  said  deed  over  to  the  said 
Hutsel  he,  the  said  Dr.  O.  S.  Wall,  intended  to 
retain  control  of  said  deed  during  his  lifetime 
die  dtfendant  had  right  onder  the  drcumstanc- 
es to  return  the  deed  to  Dr.  O.  8.  Wall,  but 
had  no  right  to  destroy  same.** 

What  Dr.  Wall  had  reeled  poww  In  him- 
self to  do,  if  anything,  he  certainly  ml^t 
authorise  the  defendant  to  do.  If  he  reserved 
control  over  the  deed  during  his  lifetime  the 
destructimi  of  the  deed  to  Ifrs.  WaU,  In 
Wall's  life,  was  no  fraud  upon  Mrs.  Wall  If 
It  was  destroyed  by  authority  of  Dr.  WaU, 
express  or  implied.  Furthermore,  If  Hutzel 
in  good  ftith  believed  that  In  making  him  the 
depositary  of  the  deed  during  the  lifetime  of 
WaU  the  latter  intended  to  retain  ecntiol  ttf 
It,  whether  Wall  In  fact  did  so  Intend  or  not 
then  Hutsel  could  -not  be  Convicted  of  Qte 
crime  charged  If  be  destroyed  the  deed  tqr 
authority  of  Walt,  either  express  or  Implied. 
And  as  the  presumption  of  the  good  ftitti  of 
Hutzel,  and  the  presumption  of  his  Innocence 
of  wrongful  intention  in  what  he  candidly 
admitted  that  he  did  do,  could  aaly  be  over- 
come by  conclusive  evidence  to  the  oontraryi 
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the  want  of  con^nretaeiuilTe  Instnictlona  cov- 
ering these  matters  was  prejadldal  error. 

The  ^dgment  of  the  district  court  is  re- 
v&a«i,  and  the  catae  is  zemanded  tot  a  new 
trial. 

POBTEB,  J.,  not  sitting. 
JOHNSTON.  O.  J.,  and  BDBGH,  MASON, 
and  UAASHALLt  33^  eaoxm. 


KANSAS  ELECTRIC  UTILITIES  CO.  V. 
KANSAS  WTY,  K.  V.  A  W.  RY. 
CO.  (N0.22S28.)* 


(SopnoK  Court  of  KanBaa.  June 
On  Rehearing.  Feb.  12.  1921.) 


1820. 


(8vUabu$  by  tht  Oourt.) 

1.  Street  rallreadt  «s»50— Coatract  fer  traas- 
fer  ef  part  «f  electrto  atreat  nUIway  lield  snp> 
ported  iQr  eaasMeratlon. 

Tbere  was  ample  oonaidetatim  tot  the  con- 
tract sued  on,  and  tiiere  wo  no  failare  of  asj 
part  of  that  eonsideratioQ. 

2.  Street  railroads  «s»5Q—latsnirtaa  railway 
oooipaay  nay  eeatraot  with  street  railway  ta 
rsa  oars  evsr  foraier's  traoks. 

A  contract  maj  be  made  between  a  street 
railwaj  company  and  an  intemrban  railroad 
company  by  which  the  latter  obtains  tiie  right 
to  mn  its  can  over  the  tracks  of  itm  former. 

8.  Street  rallrsadi  «=»50-^ertala  traoks  held 
aot  exoladad  from  ceatraot  betwoea  street 
railway  coMpaales  for  use  and  coastruotloa 
of  track  with  optloa  of  purehass. 

Tbe  tracks  in  the  GOO  and  600  blocks  on 
Massachusetts  street  (from  Seventh  street 
north  to  the  south  end  of  the  bridge  acrosB 
the  Kansas  river),  in  Lawrence,  were  not  ez< 
duded  from  tbe  operation  of  the  contract  be- 
tween the  Lawrence  Railway  &  Light  Company 
and  the  Kansaa  City,  Kaw  TaUey  ft  Western 
RaQway  Company. 

4.  Street  railroads  «s»50— Coatraet  for  trans- 
far  of  part  ef  street  rallwsy  hM  act  altra 
vires  nor  void. 

The  contract  waa  neither  nltra  ^es  nor 
void. 

5.  Street  railroads  «=924( I)— Parties  to  eon- 
tract  fer  traasfor  of  street  rmway  held  to 
oooupy  streets  under  authorized  ordlnanoes. 

The  streets  of  the  city  of  Lawrence  are  oc- 
copied  by  the  plaintiff  and  tbe  defendant  under 
ordinances  anthorised  by  statate  and  passed  by 
the  proper  anthorities  <tf  the  city  of  Lawrence. 

8.  Strsvt  railroads  «=»50— Contraet  for  trans- 
fer of  dactrlo  street  railway  held  assiBnahle. 
The  rights  under  the  contract  ware  assigna- 
ble. 


7.  Strwt  railroada  «»50-C«>tra«t  hy  latanir* 
baa  railroad  oonpany  with  street  railway 
company  for  nianlni  oara.ovsr  traoks  of  the 
latter  need  not  bs  approved  by  PuMlo  Utilities 

Commission. 
It  is  not  necessary  to  obtain  the  approval  of 
the  Public  Utilities  Commission  to  a  contract 
made  by  an  intemrban  railroad  company  onder 
tbe  control  of  that  Commission  with  a  street 
railway  company  not  under  the  control  of  the 
Commission,  by  which  contract  the  intemrban 
company  acqukea  the  right  to  run  its  cara 
over  the  tracka  of  the  street  railway  company, 
and  does  not  modify,  restrict,  transfer,  nor  de- 
feat any  of  the  franctdae  rights  of  the  Intemr- 
ban company. 

Porter  and  Bnrch,  JJ.,  dissenting. 

Appeal    from   District    Conrt.  Dongas 

County. 

Suit  for  spedflc  perfturmance  by  the  Kan- 
sas Electric  Ctilltles  Company  against  the 
Kansas  City,  Kaw  Volley  &  Western  Railway 
Company.  Decree  for  plalntifr,  and  defend- 
ant appeals.  Affirmed. 

McFaddai  A  Claflln,  of  Kansas  City,  and 
S.  D.  Bishop,  of  Lawrence,  for  app^nt. 
Ueans  &  Rice,  ai  Lawrence,  for  appellee. 

WEST.  J.  The  plalntur  sued  for  spedflc 
performance  and  for  damages,  and  tbe  court 
found  in  Its  favbr  on  the  first  cause  of  action, 
the  only  one  Involved  ber^n.  The  defendant 
appeals  and  contends  that  the  contract  sued 
on  was  v(dd  for  want  of  consideration,  that 
It  was  not  assignable,  and  tttat  it  vaa  not 
approved  by  the  ^utilities  commission. 

Tbe  petition  alleged,  in  substance,  tiiat  the 
plaintiff  B8  successor  ct  the  Lawrence  Rail- 
way &  Light  Company  was  operating  a  line 
of  atraat  railway  In  Lawrence  under  a  ftan- 
ddse  of  tbe  city  audwrbdng  Qie  construfr 
tion  ot  a  line  from  Seventh  and  Hoasadiv- 
setts  streets  to  tbe  south  end  of  the  Kan- 
sas river  bridge,  and  over  other  portions  of 
the  streets  of  the  city;  that  the  Lawrence 
Company  contracted  with  the  defendant  In 
October,  191S,  that  the  latter  might  lay  and 
maintain  stre^  railway  tracks  upon  certain 
portions  of  the  streets  bidudlng  that  between 
Seventh  and  the  south  end  of  the  bridge ;  that 
March  1, 1916,  the  defendant,  with  tbe  consent 
and  aoiulescaice  ot  the  city,  began  laying 
track  and  completed  the  part  last  referred  to 
July  28,  1916,  and  then  began  running  Its 
cars  thereover  and  has  ever  since,  continued  so 
to  do;  that  April  Q,  1018,  the  dty  passed  an 
ordinance  granting  the  defendant  a  frandilse 
to  operate  a  standard  gauge  electric  railroad 
on  certain  streets,  Induding  those  already 
referred  to ;  that  In  the  contract  between  the 
Lawrence  Company  and  the  defendant  It  was 
provided  that  should  the  former  at  any  time 
desire  to  use  any  of  the  tracks  for  the  pur- 
pose <tf  Its  own  street  railway  it  should  be 
authorized  to  do  so  upon  paying  the  oik 
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iwaised  value,  and  upon  sudi  payment  anch 
tracks  should  becrane  Its  property ;  tbat  on 
December  21«  1915.  tbe  Lawrence  Company 
conveyed  all  its  property  and  contracts  to 
tbe  plaintiff;  tbat  In  1917  the  plain tlfl  de- 
manded tbe  right  to  take  over  the  track  in 
the  600  and  600  blocks  on  Massachusetts 
street,  and  finally  toidered  tbe  proper 
amount,  but  the  defendant  r^sed  to  carry 
out  such  agreement. 

The  contract  between  tbe  Lawrence  Com- 
pany and  the  defendant  provides,  among  oth- 
er things,  that  it  shall  endare  and  be  In  full 
force  "during  the  term  of  tbe  frant^blse  of 
the  Lawrence  Compaiiy,  •  «  •  and  dur- 
ing all  of  said  term  the  Interurban  rompany. 
its  successors  and  as^gns,  are  authorized  and 
agree  to  use  the  tracks  of  the  Lawrence 
Company.  •  •  * "  Provision  was  made 
touching  tbe  operation  of  tbe  tracks,  the  pay- 
moit  to  be  made  fbr  running  over  tbem,  and 
other  matters  not  necessary  to  set  fiortb. 
The  dtfendant  ^reed  in  its  contract  to  build 
tbe  electric  line  from  Kansas  City  at  least  as 
far  as  Lawrence,  and  have  It  in  opmtlon 
within  two  years,  and  It  was  provided  that 
the  Lawrence  Company  should,  upon  request, 
provide  certain  storage  facilities  tor  the  In- 
terurban company;  also,  that  if  ttw  ques- 
tion should  arise  between  the  two  companies 
concerning  the  nmstructlon  of  the  line  these 
parties  could  submit  the  question  for  arbi- 
tration. The  first  paragraph  of  section  19 
of  the  contract  is  in  tbe  following  words: 

"It  is  Doderatood  and  agreed  that  the  terms, 
agreements  aod  conditioDS  of  this  contract  shall 
be  binding  upon  and  shall  be  consfrned  in  favor 
of  tbe  saecesBors  and  asaigns  of  eadh  of  tbe 
parties  hereto;  provided,  nothing  herein  con- 
tained shall  anthorixe  the  intemrban  compuiy 
to  run  or  operate  over  th«  tracks  of  the  Law- 
rence Company  any  cars  other  than  those  run 
or  operated  by  itself,  its  successors  and  aa- 
sfgns,  for  the  transaction  of  its  own  business." 

The  ordinance  of  tiie  city  opressly  grant> 
ed  to  tbe  Lawrence  Company,  "its  gnoKSsors 
and  assigns,"  the  r^t  to  operate  cars  over 
certain  designated  streets. 

Tbe  answer  denied  any  indebte^iess  to  tbe 
plalntUf  and  asserted  the  invalidity  of  ibe 
contract  for  want  of  consideration,  want  of 
power  of  the  Lawrence  Company  to  assign, 
or  of  thB  plaintiff  to  accept  sndi  assign- 
ment, and  alleged  that  when  the  defendant 
contracted  with  the  Lawrence  Company  per- 
sonal relatlonB  and  personal  confidence,  cou- 
pled with  personal  liabilities,  were  Involved 
and  mutual  rights  entered  into  whtdi  were 
avoided  by  the  pretended  asdgnment  of  the 
contract,  and,  further,  tbat  the  Lawrence 
Company  bad  no  franchise. 

The  defmdant  asserts  want  of  consider^ 
ation  because  tbe  Lawroioe  Oon^Hiny's  fran- 
chise had  at  that  time  exi^red.  This  ordi- 
nance became  effective  April  18,  1009,  and 
gave  tbe  Lawraice  Company,  its  successors 
and  assigns,  permission  and  autborll?  to  lo- 


cate, eonstmct,  and  operate  an  eleetric  rail- 
road over  various  named  streets,  indudizig 
"from  the  souOi  aid  of  the  Kansas  riret 
bridge  south  on  Massachnsetta  street  to  the 
dty  Umits."  Section  S  provided  tbat  the 
franchise  should  stand  for  20  years  after  tlie 
passage  of  the  ordinance  with  provision  for 
OEtensltm.  Section  14  provided  tbat  tbe 
grantee  should  witbin  15  days  file  «  written 
acceptance  and  witbin  1  year  after  sadi 
filing  have  ready  6  miles  of  Its  track  and  the 
remainder  witbin  20  OMmtbs  of  the  granting 
of  the  franchise  unless  delayed  by  strifcee, 
litigation,  or  other  unavoidable  causes  be- 
yond its  controL 

Turning  to  tbn  contract,  it  must  be  ob- 
sorved  tbat  tbe  rli^t  to  li^  tradu  <m  the 
named  portions  ct  Massachusetts  street  was 
in  addition  to  numerons  oQmx  matters,  In- 
cluding tlie  right  to  lay  trad:  in  North  Law^ 
renca  and  the  use  of  tbe  car  bam.  By  sec- 
tion 14  the  Lawrence  Company  was  to  save 
tbe  interurban  company  harmlesa  from  solt^ 
costs,  and  damages  arising  from  the  former** 
negligence  or  failure  and  pay  all  sums  recov- 
ered against  it  therefor.  Section  15  required 
the  Lawrence  Company  to  make  certain  re- 
pairs at  cost  when  desired  by  the  intemrban 
company.  By  section  16  it  was  to  keep  in 
condition  and  r^iair  all  of  its  eaulpmeut 
used  in  the  optf  ation  of  the  cars  in  tbe  dty 
of  Lawrence. 

Tbe  franchise  granted  to  the  Lawrence 
Company  In  April,  1909,  provided  In  section 
19  that  If  at  any  time  a  bridge  should  be 
constructed  across  the  Kansas  river  "tbe 
grantee  Is  given  permission,  so  far  as  the 
dty  can  legally  grant  such  permission,"  to 
construct  and  operate  Its  street  railway  over 
and  across  such  bridge,  and  it  seems  to  be 
conceded  that  this  bridge  was  not  crautractp 
ed  until  December,  1916.  It  was  testified 
that  at  the  time  tlie  Lawrence  Company 
completed  all  of  its  tracks  which  wwe  com- 
peted up  to  the  time  limit  it  zeoeived  $2,600 
of  its  deposit  and  that  a  bond  was  given  to 
insure  the  construction  of  the  line  in  North 
Lawrence.  Tba  presldoit  of  the  plaintiff 
company  testified  that  In  101^  when  tbe  con- 
tract was  made^  there  was  a  discussion 
touching  tbe  frandiise  of  the  local  company, 
and  it  was  mentioned  that  such  company 
would  build  the  two  blocka  between  the  En- 
dridge  House  tud  the  bridge,  but  it  was 
finally  ondenMnod  that  the  defendant  would 
undertake  to  buUd  all  of  it,  the  Lawraice 
Company  to  reserve  the  ri^t  to  purdiase 
their  leases;  that  after  the  completion  of 
tbe  new  bridge  across  tbe  xlver  the  local 
company  took  steps  towards  Instituting  aenr- 
ice  to  North  Lawrence,  and  some  correspond- 
ence passed  between  the  two  companies. 

On  November  12,  1915,  the  Lawrence  Com- 
pany wrote  to  the  mayor  and  commissioners 
of  the  city  touching  the  establishment  of 
grades  on  Locust  street.  About  that  time  the 
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def^dant  wrote  to  the  mayor  and  commis- 
sioners accepting  the  proTlsions  of  Ordinance 
No  1127,  granting  It  the  right  to  aee  the  new 
tracks.  In  November,  1916,  >an  ordinance 
was  passed  establishing  the  grades  on  Locnst 
street,  and  the  defendant's  president  and  sec- 
retary wrote  a  letter  accepting  Its  terms,  re- 
citing In  the  letter  that  prior  to  the  passage 
of  the  ordinance  the  defendant  entered  Into 
a  contract  with  the  Lawrence  Company  pro- 
viding, among  other  things,  that  It  might 
"make,  construct  and  maintain  tracks  on 
such  portions  of  the  streets  of  said  dty  as 
the  Lawrence  Railway  &  Light  Company  Is 
now  or  may  hereafter  be  authorized  to  con- 
struct and  operate  Its  lines  upon,  and  as  are 
not  now  occupied  by  the  Lawrence  Railway 
&  Light  Company  for  such  purposes." 

The  dty  passed  Ordinance  Na  1226,  au- 
tborlzlDg  the  defendant  company  to  locate, 
construct,  and  maintain  a  standard  gauge 
electric  railway  over  certain  streets  In  the 
dty  of  Lawrence — 

"Provided,  that  the  rights  of  the  grantee  an- 
der  this  ordinance  are  in  all  req>ects  sabjeet  to 
the  rights  heretofore  granted  to  the  I^iwrence 
Railway  &  Light  Company,  its  BuccessorB  and 
assigDB,  by  Ordinance  No.  413  *  •  *  and 
the  ordinance  supplemental  thereto,  and  pro- 
Tided,  farther,  however,  that  said  grantee  shall 
not  lay  or  construct  any  additional  track  or 
tracks  upon  any  street  or  streets  occopied  by 
the  track  or  tracks  of  the  Lawrence  Bailway 
&  light  Company,  its  snecetsora  and  as- 
signa.  ♦  ♦ 

It  was  further  provided  In  section  12  that 

the  grantee  was  to  equip  all  local  cars  and 

to  stop  at  certain  streets  and  take  on  and 

discharge  passengers  "until  snch  time  as 

service  Is  provided  by  the  Lawrence  Ballway 

&  Light  Company,  its  successors  and  assIgiiB. 
•   •   *  >• 

This  ordinance  was  accepted  by  the  de- 
fendant company  by  a  letter  dated  April  15, 
1918.  October  23,  1917,  the  dty  passed  a 
resolution  that  it  had  considered  four  fran- 
chises with  the  defendant  company,  which 
had  failed  to  accept  two  of  them  after  prom- 
ising to  do  so,  and  that  the  company  was 
now  a  trespasser  without  any  franchise  or 
contract  with  the  dty,  and  instructed  the 
dty  attorney  to  draw  an  ordinance  proliibit- 
Ing  these  companies  from  further  extending 
their  railroad  tracks  in  the  dty  without  first 
having  obtained  a  franchise  from  the  dty. 
January  15,  1918,  the  defendant  applied  for 
a  franchise.  April  9,  1919,  a  franchise  was 
granted  the  defendant  and  April  16  it  was 
acc^ted.  February  10,  1919,  the  dty  com- 
misslouers  passed  a  resolution  redtlng  that 
the  dty  had  waited  patiently  for  the  defend- 
ant and  plaintiff  companies  to  furnish  street 
<Ar  service,  and  that  it  was  the  sense  of  the 
ramiuisslon  that  these  two  companies  enter 
into  contract  with  each  other  to  enable  street 
car  service  to  be  had  at  the  earliest  possible 
moment. 


On  January  27,  1917,  In  reply  to  a  wrlttai 
notification  that  the  plaintiff  wanted  to  pur- 
chase the  track  now  In  controversy,  the  de- 
fendant's president  replied  to  the  letter  "rel- 
ative to  the  contract  between  the  Kansas 
Electric  Utllltlea  Company,  saccessors  to  the 
Lawrence  Railway  &  JAgtxt  Company,  and 
the  Kansas  City,  Kaw  Valley  ft  Western 
Railway  Company,"  that  he  would  take  up 
the  matter  Immediately  and  confer  with  Its 
officers  In  Lawrence  as  to  details,  and  said: 
"As  I  und^Btand  It,  you  do  not  wish  to  In- 
dude  In  this  purchase  any  of  the  track  on 
Locust  street."  On  May  10,  1917,  the  presi- 
dent wrote  that  he  had  takoi  up  the  matter 
and  that  his  people  were  under  the  Impres- 
sion that  It  would  be  preferable  If  the  plain- 
tiff company  would  take  over  all  property  in 
Lawrence  ezoept  that  on  the  bridge,  and 
closed  as  follows:  "In  the  meantime  I  will 
go  ahead  and  have  a  meeting  of  our  board 
and  let  you  hear  from  me  further." 

The  forgoing  snffldently  shows  that  the 
dty  and  the  defendant  both  recognized  the 
contract  and  the  plaintiff  as  the  assignee  of 
the  Lawrence  Company,  and  looked  to  It  to 
carry  ttie  contract  out  It  also  sufficiently 
shows  that  the  contract  was  not  without  con- 
sideration and  that  the  time  limit  fixed  la 
the  frandiise  granted  to  the  Lawrence  Com- 
pany was  not  insisted  upon  by  the  dty  or  by 
the  d^endant,  but  that  such  ordinance  was 
considered  and  dealt  with  as  valid,  thereby 
giving  a  practical  constractlon  by  which  the 
parties  to  Ihia  action  are  bound. 

The  defendant  contends,  in  tlie  second 
place,  that  the  contract  carried  wttb  It  ele- 
ments of  trust  and  confldaice  and  was  there* 
fore  not  assignable  without  ccmsent  It  la 
suggested  that  It  Is  not  an  agreemmt  with 
one  conditlou  only  which  could  be  performed 
as  well  by  one  persou  as  by  another,  but  that 
it  Is  of  that  peculiar  character  which  gives  to 
the,  defendant  the  rl^t  to  dioose  with  whom 
it  shall  deal.  It  Is  said  that  the  d^endant 
was  dealing  direct  with  the  Lawrence  Com- 
pany and  had  no  knowledge  that  the  plain- 
tiff had  already  been  Incorporated*  and  was 
soon  to  take  over  the  contract  But  the 
president  of  the  plaintiff  company  testified 
that  he  was  the  former  president  of  the 
Lawrence  Company  and  attended  a  confer- 
ence in  the  spring  of  1916  at  which  was  dis- 
cussed the  franchise  of  the  local  company  to 
operate  la  North  Lawrence.  He  also  said 
that  In  1917  he  had  a  conversation  with  Mr. 
Helm,  or  Mr.  Klemm,  of  the  def«idant  com- 
pany, at  the  time  when  the  applications  "to 
the  commissioner  of  public  utilities"  of  the 
Lawrence  Company  to  sell  and  the  plaintiff 
company  to  buy  were  made,  and  that  it  was 
known  to  the  officers  of  the  defendant  com- 
pany that  the  applications  were  filed  and  the 
merger  proposed. 

It  farther  appears  that  negotiations  lead- 
liME  np  to  the  pnrChase  of  Qw  track  Involved 
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boietn  oontlnned  witbont  any  sngiefltton  as 
to  the  matter  of  aBsignment,  and  tbat  ar- 
rangements between  the  assignee  and  the  de- 
fendant touching  the  track  and  the  operation 
of  the  properties  were  made  without  com- 
plaint on  this  ground. 

Everybody  knows  that  street  car  and  trol- 
ley properties  are  the  frequent  subjects  of 
sale  and  that  franchises  therefore  are  as  fre- 
quently the  subject  of  assignment,  and  this 
seems  to  have  been  recognized  by  the  express 
terms  of  the  contract,  by  the  ordinance  and 
Its  acceptance,  and  by  the  conduct  and  coarse 
of  dealing  between  the  parties  hereto.  There  la 
no  doubt  that  the  defendant's  theory  as  to  the 
assignability  of  contracts  Is  correct  and  the 
anthorlties  cited  by  it  support  sudh  theory, 
but  we  are  forced  to  the  conclusion  that 
th^  do  not  apply  to  the  matters  in  contro- 
versy, for  the  reason  that  the  terms  of  the 
Instrument  and  the  practical  construction 
given  It  by  the  parties  render  such  applica- 
tion impossible.  Water  Oo.  v.  City  of  Bedtoit, 
91  Kan.  665,  139  Pac.  888;  Carlisle  v.  Bust 
ness  Anodatioii,  104  Kan.  S12,  Blfi,  IfiO  Pac. 
280. 

Lastly,  it  is  asserted  that  the  contract  was 
never  approved  by  the  Public  Utilities  Com- 
mission of  the  state  and  Is  therefore  void. 
The  original  ordinance  granting  the  fran- 
chise to  the  Lawirace  Company  granted  the 
right  to  c<m8truct  and  maintain  and  operate 
a  standard  gauge  railroad  "In,  upon  and 
along  certain  streets  of  the  dty  of  Law- 
rence. •  *  *"  Bxpress  provision  was  made  for 
use  of  Its  tracks  for  any  interurban  road 
which  might  construct  a  bridge  across  Gie 
river.  This  being  true,  it  would  seem  that 
the  Public  Utilities  Commission  had  no  Juris- 
diction, as  the  statute  provides  that  such  are 
to  be  controlled  by  the  city  commission.  Gen. 
Stat.  1915,  i  8329;  Street  Lighting  Co.  v. 
UtUities  Commission,  101  Kan.  439,  166  Pac. 
614 ;  Street  Lighting  Co.  v.  Utilities  Commis- 
sion, 101  Kan.  T74,  169  Pac.  205,  L.  R.  A. 
1918D,  810;  City  of  Parsons  Water  Supply 
ft  Power  Co.,  104  Kan.  294,  300,  178  Pac.  488. 

On  November  11,  1916,  the  state  Commis- 
sion acted  upon  the  application  of  the  Iawt- 
ence  Company  for  permission  to  sell  and 
transfer  Its  properties  and  franchise  to  the 
plaintiff  company  and  the  applicafion  of  tlie 
latter  to  buy,  and  tbe  commission  found 
that— 

"Permission  and  authority  to  sell  and  trans- 
fer such  franchise,  properties,  and  plant  should 
be  granted  upon  the  conditions  herein  set 
forth." 

And  it  was  ordered  that  such  sale  and 
transfer  be  permitted.  Counsel  for  the  de- 
fendant call  this  a  blanket  order,  and  it  did 
Include  other  companies,  and  ask  if  such  per- 
mission was  equal  to  the  approval  of  the  con- 
tract in  qnestlon.  It  was  certainly  a  permla- 
slon,  if  (hat  body  had  any  power  to  grant  it, 
for  the  one  company  to  buy  out  the  other. 


Counsel  suggest  that  the  coucloalona  reac3i- 
od  by  the  trial  court  were  not  supported  by 
the  facts  found,  and  exception  Is  taken  to 
certain  statements  in  such  eoncludons.  Tbe 
result  of  such  conclusions,  however,  withoat 
stopping  to  consider  all  the  expressions  found 
therein,  are  held  to  be  correct  and  fully  sup- 
ported by  the  facts  found,  with  which  facts 
the  defendant  finds  no  fault  The  alleged  er- 
ror In  overruling  the  motion  for  new  trial  Is 
included  in  what  has  already  been  aald. 

The  decree  Is  affirmed. 

All  the  Justices  concurring. 

On  Bebearisff. 

MARSHALL,  J.  This  Is  an  appeal  from  a 
judgment  directing  the  specific  performance 
of  a  contract  fbr  'the  transfer  of  a  part  of  an 
electric  street  railway.  An  opinion  was  filed 
June  6,  1920.  On  the  application  of  the  de- 
fendant, a  rehearing  was  granted,  and  tbe 
case  has  been  again  briefed  and  argued.  Tbe 
correctness  of  the  statement  of  facts  in  the 
,  &>rmer  opinion  has  not  been  challenged,  and 
no  additional  statement  of  facta  is  made,  «r- 
cept  such  as  may  be  necessary  to  understand 
the  conclusions  reached  by  the  court  on  the 
several  propositions  argued. 

[1j  1.  One  of  the  propositions  argued  la 
that  "the  contract  was  void  for  want  at  cod- 
sideratlon  because  entered  into  under  as- 
sumed cMiditlons  which  did  not  in  fact  cadst" 
The  ailment  to  support  this  proposition  Is 
based  on  the  contentlm  that  the  franclilse 
giving  to  tbe  Lawraice  Railway  ft  U^t  Com- 
pany the  light  to  build  a  street  railway  on 
Massachusetts  street  from  Seventh  (Win- 
throft)  street  to  the  south  end  of  the  Kansas 
river  bridge  had  opired  at  the  time  Qie  coo- 
tract  between  that  company  and  the  defend- 
ant (an  Interurban  railroad  company)  was  en- 
tered Into.  The  ordinance  giving  tbe  ftan- 
chlse  to  the  Lawrence  Railway  ft  lA^t  Com- 
pany became  cffectiTS  ^ril  13,  1909,  and  In 
section  1  provided: 

"That  consent,  pennlsaiott  and  authority  be 
and  are  hereby  given  unto  the  I«wre{ice  Bail- 
way  ft  Idght  Company  of  Idtwrence,  Kanaas, 
its  successors  and  assigns,  *  *  *  to  locate, 
constmct,  maintain  and  operate  a  ain^e  or 
doat)le  track,  standard  gauge  electric  railroad 
*  *  *  from  the  south  end  of  the  Kansas 
tiver  bridge  south  on  Massachusetts  street  to 
the  city  limits." 

In  section  14  the  ordinance  provided  tbat — 

"The  grantee  shall,  withhi  fifteen  days  after 
the  passage,  i^proval  and  publication  of  this 
ordinance,  file  with  the  city  clerk  of  said  titj  a 
written  acceptance  of  tbe  grant  and  franchise 
herein,  and  shall  within  one  year  after  the 
filing  of  soch  acceptance,  have  ready  for  at 
least  five  miles  of  its  track  on  part  of  its  route 
herein  defined,  and  tbe  remainder  of  said  route 
within  twenty  months  from  tbe  granting  ol  this 
franchise,  unless  delayed  by  strike,  litigation 
or  other  unavoidable  caiualt^  or  causes  beyond 
its  controL" 
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oauit  oxdlumoe  in  section  19  fttrther  pm- 
Tided  that— 

"If  at  any  time  a  bridge  in  constnieted  across 
thfl  Kaniaa  river,  the  grantee  ia  glTen  permia- 
MiHi,  BO  tar  as  the  cStj  can  lestllr  groat  aueh 
penniBSion,  to  conatract  and  operate  Ita  street 
railway  over  and  acroaa  aaid  bridge  and  on  and 
along  Locoat  street  to  D^ware  street,  in 
North  Lawrence." 

On  Jnly  11,  1910,  Ordinance  No.  68B 
passed      the  mayor  and  conncUmen  of  the 
dty  of  Lawrence.  Thxt  ordinance  contained 
the  following: 

"Section  2.  aliat  an  parte  or  portions  of 
Ordinance  No.  418  of  the  said  dty  of  Lawrence, 
Kansas,  imposing  npon  the  said  grantee  any 
doty,  liability  or  obligation  to  baild,  maintain 
or  operate  a  line  of  street  raflway  In,  npon. 
over  and  along  UassachusettB  street,  between 
Winthrop  street  and  the  south  end  of  the  Kan* 
sas  river  bridge  in  said  city,  prior  to  the  12th 
day  of  December,  1912,  be  and  the  same  are 
hereliy  repealed." 

The  latter  <»dinance  was  passed  wlien  all 
parts  the  franchise  given  by  Ordinance  Ko. 
41S  were  In  force  and  efEect,  and  left  the 
Lawrence  BaUway  A  Ught  Company  with 
tile  frandiise  to  boild  a  street  railway  on  that 
part  of  Maaaachusetts  street  at  any  time  that 
a  bridge  ml|^t  be  emstmcted  across  the  Kan- 
sas riyer,  if  wlfhtn  Uie  life  of  the  francMse. 

In  the  brief  of  the  defratUuit  on  the  re- 
hearing Is  found  this  langniu^  "each  party 
assumed  separate  obligations  beneficial  to 
Imth."  There  were  many  provlMona  In  the 
contract  between  the  Lawrence  Ballway  A 
Ught  Ciompany  and  the  d^endant,  by  which 
eacb  promised  certain  tiiins^  f«r  tbe  bene- 
fit of  tlie  other.  Those  oovenants  were  at 
least  a  part  of  the  conidderation  tram  e&ch 
to  the  ottier  for  the  contract  in  Cfmtrorersy. 
Tlis  right  which  the  Lawroice  Railway  ft 
light  Company  gave  to  the  defmdant  to  con- 
struct a  railroad  on  Massachnsetts  street 
from  Seventh  street  to  the  south  end.  at  the 
Kansas  river  bridge  was  then  vaUd  and  sub- 
sisting and  was  a  part  of  the  consideration 
f<nr  the  contract  There  vnia  no  failure  of 
any  part  of  the  consideration. 

[2]  2.  Another  contention  Is  that  "the  pow- 
•r  g^voi  to  a  dty  by  statute  to  grant  rights, 
privileges,  and  franchises  cannot  be  delegat- 
ed." The  1^1  lurlnclple  stated  Is  correct, 
but  the  fault  In  the  contention  Is  that  there 
was  no  delegation  ot  any  power  to  ftrant  fran- 
chises, and  no  such  power  was  attempted  to 
he  exerdaed  by  the  Lawrence  Railway  ft 
Light  Company  In  making  the  contract  with 
the  defendant.  The  Lawrence  Railway  ft 
Light  Company  had  a  franchlee  to  bnlld  and 
(^>erate  a  street  railway  In  Lawrence,  and 
did  not  deprive  itself  of  the  right  to  operate 
that  street  railway  system  by  the  contract 
The  contract  provided  for  the  oonstmctlon  of 
a  part  of  the  railway  by  the  defendant  and 
for  Its  operation  by  the  Lawrence  Ocmipany. 


and  provided  means  by  which  the  Lawrence 
Company  might  do  the  things  that  the  fraa- 
Chlse  gave  it  the  right  to  do.  Pari:  of  tb* 
contract  reads  as  follows ; 

**It  Is  farther  agreed  that  In  the  event  the 
lAwrenee  Company  shall  at  any  time  desire  to 
nso  any  of  sodi  tncks  so  eonstrnoted  by  the 
interorhan  company  wlUiout  purchasing  the 
same,  the  Lawrence  Company  shall  have  the 
option  and  privilege  of  using  any  of  such  tracks 
for  its  local  traffic  during  the  full  term  of  this 
agreement  or  any  renewals  thereof,  and  also  of 
using  the  overhead  of  the  interurban  company 
for  the  pnrpose  of  attaching  its  trolley  and 
feed  wires  upon  the  following  terms  and  con- 
ditions." 

Under  this  provlsl<m  ot  the  contract,  the 
Lawrence  Railway  ft  IJj^t  Company  retain- 
ed the  right  to  run  its  cars  over  any  track 
that  might  be  built  by  the  defendant  TbSB 
would  fulfill  Itg  franchise  obligation. 

[3]  3.  It  is  agreed  that— 

"The  tracks  in  the  SOO  and  600  Uo^  fa 
Massachnaetts  street  (from  Sevwith  atreet 
north  to  the  south  end  of  the  Kansas  river 
bridge)  are  expressly  excluded  from  the  opera- 
tion of  the  contract  sued  on." 

This  argnmrait  is  based  on  the  fOllowlnt 
language  contained  in  the  contract: 

"The  said  Lawrence  Company  does  not  guar- 
antee the  right  to  the  Interurban  company  to 
operate  Its  cars  over  the  tracks  of  the  Law- 
rence Company  in  the  dty  of  Lawrence,  but 
grants  to  the  interurban  company  only  such 
rights  as  the  Lawrence  Company  may  have, 
and  no  mora." 

To  support  this  argnm^t,  the  defendant 
contends  that  the  franchise  to  build  that  part 
of  a  street  railway  had  ezElred,  and  that 
therefore  the  language  quoted  exdudes  that 
part  of  Uassachnaetts  street  tarn  the  opaa^ 
tlon  of  the  contract  It  has  been  seen  that 
the  franchise  had  not  expired  as  to  that  part 
of  Massachnsetta  street  and  this  aigument 
must  fail 

[4]  4.  Another  cratention  is  that  "the  con- 
tract sued  on  is  ultra  vitas  and  void."  ,  To 
support  tltis  contention,  defmdant  argues 
that  the  Lawrence  Railway  ft  Ught  Company 
was  not  authorized  by  Ordinance  No.  413  to 
enter  into  such  a  contract;  that  It  .waa  in 
violation  of  the  law  of  this  state;  and  that 
It  was  ln»excess  of  the  corporate  powers  of 
the  Lawrence  Company.  An  examination  of 
the  argument  shows  that  the  proposition  con- 
tended for  ia  that  the  I^wrence  Company  by 
the  contract  underto<^  to  split  Its  franchise 
and  assign  to  the  defendant  a  part  of  It  and 
retain  the  remainder.  By  the  contract,  the 
Lawrence  Company  did  not  attempt  to  tram»> 
fer  or  abandon  any  part  of  its  franchise  or 
to  split  It,  but  did  provide  means  by  which  all 
9f  the  fran(^l8e  rlghtb  could  be  carried  Into 
execution.  Such  statute  as  we  have  on  this 
subject  authorises  railroads  to  tease  the  prop- 
erty of  other  railroads.  O.  8.  1010,  |  8691 
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Of  course,  If  both  rallroadfl  are  under  the  con- 
trol ot  the  Public  CmitteB  Commission,  the 
lease  must  be  approved  by  Oiat  Commission. 
G.  S.  1915,  8  8364.  Also,  If  one  railroad  un- 
der the  omtnd  of  the  Commission  glres 
rights  to  another  In  a  road  then  f>wned  m  op- 
erated by  the  former,  the  cmtract  most  be  so 
a^roved. 

[G]  6.  The  defendant  Ini^ts  that  "the  oc- 
capation  of  a  public  street  by  a  railway  com- 
pany, in  any  other  manner  than  that  pre* 
scribed  by  statute,  is  a  nuisance  per  se."  No 
fault  can  be  found  .with  the  legal  princii^e 
stated,  bat  the  principle  does  not  apply,  for 
the  reason  that  the  street  is  occupied  under 
ordinances  authorized  by  statute  and  passed 
by  the  proper  authorities  of  the  city  of  Law- 
rence. The  basis  of  this  argument  is  prind- 
pally  the  contention  that  the  franchise  rights 
on  Massachusetts  street  had  expired. 

[61  6.  Another  cont^tion  is  that  "the  con- 
tract sued  on  was  not  assignable  without  ap- 
pellant's consent,  and  cannot  be  enforced  by 
appellee."  The  contract  was  made  by  the 
Lawrence  Railway  &  Light  Company  and  the 
defendant.  The  Lawrence  Company  assigned 
its  franchise  rights,  including  its  rights  tmder 
this  contract,  to  the  plaintiff.  The  defendant 
argues  that  "it  appears  from  the  terms  of 
the  instrument  itself  that  It  calls  for  the 
performance  of  an  obligation  personal  In  its 
nature,  snch  as  carrying  with  Its  perform- 
ance the  element  of  credit"  The  rule  of  law 
contended  for  by  the  defendant  Is  wdl  es- 
tablished and  cannot  be  refuted,  but  the 
court  Is  unable  to  see  where  there  is  any  ob- 
ligation of  a  personal  nature  going  from  ei- 
ther of  these  contracting  parties  to  the  oth- 
er. Eadi  Is  a  onpwatlim;  eadi  (derates 
through  officers  and  employees  that  are  con- 
stantly (diai^^ng;  each  gives  limits  to  and 
in  the  other's  pn^erty ;  and  In  certain  In- 
stances there  are  promises  for  the  payment 
of  mtm^. 

The  franchise  granted  to  the  Lawrence 
Railway  &  Light  Company  was  granted  to 
that  company,  "its  successors  and  assigns." 
The  ordinance  grantli^  that  franchise  and 
its  tmns  were  known  to  and  understood  by 
both  parties  to  the  contract.  With  that  or- 
dinance before  them,  the  parties  stipulated 
that— 

"It  li  understood  and  agreed  that  the  terms, 
agreements  and  conditions  of  this  coDtract  shall 
be  binding  upon  and  shall  be  construed  in  fa- 
Tor  of  the  successors  and  aesigne  of  each  of 
the  parties  hereto;  provided,  nothing  herein 
contained  shall  authorise  the  Intemrban  com- 
pany  to  nm  or  operate  over  the  tracks  of  the 
Lawrence  Company  any  cars  other  than  those 
ran  or  operated  by  itself,  its  successors  and 
•Bsigns,  for  the  transaction  of  Its  or  their  own 
businesi." 

It  was  Intended  that  the  rights  and  obliga- 
tlws  conferred  by  that  contract  might  be 


transferred  to  other  persons  <Hr  oorporatloos; 
else  why  say  that  the  contract  should  be  bind- 
ing on  their  successors  and  assigns?  The  de- 
fendant gave  Its  consent  to  the  assignment  of 
the  rlj^ts  confrared  by  the  cinitmet  wbea  It 
was  signed,  'nie  franchise  subseQUMtly  grant- 
ed by  tlie  city  of  Lawrence  to  the  defendant 
was  to  "Ita  Buccessws  and  asajgns."  It  must 
be  h^  that  the  rights  and  obltgaUons  under 
the  omtroct  were  assignable. 

[7]  7.  It  is  argued  that  the  contract  be- 
tween the  Lawrence  Railway  &  Light  Com- 
pany and  the  defendant  was  nerer  approved 
by  the  Public  Utilities  Commission,  and  Is 
therefore  Invalid  and  nonenforceable.  Tbo 
contract  was  not  approved  by  the  Public  Util- 
ities Commission.  The  order  of  the  CcHmnla- 
slon  approving  the  pundiase  of  the  Lawrence 
Railway  &  Light  Company  frandiise  and 
properties  by  the'plalntlCF  did  not  apply  to 
the  c(»itract  between  the  lawrence  Railway 
&  Light  Company  and  the  defendant.  The 
defendant  was  under  the  control  of  the  Pub- 
lic Utilities  Commission.  The  Lawrence  Rail- 
way &  Light  Company  .was  not 

Secdon  8364,  G.  S.  1916,  reads: 

"No  franchise  granted  to  a  common  carrier 
or  public  vtill^  governed  by  the  provisions  of 
this  act  shall  be  assigned,  transferred  or  leased, 
nor  shall  any  contract  or  agreement  with  refer- 
ence to  or  affecting  such  franchise  or  right 
thereunder  be  valid  or  of  any  force  or  effect 
whatsoever,  unless  the  assignment,  transfer, 
lease,  contract  or  agreement  shall  have  been 
approved  by  the  commission.'' 

The  contract  did  not  transfer  or  lease  any 
part  of  the  franchise  of  the  defendant,  and 
did  not  refer  to  nor  affect  that  frandiise,  nor 
any  right  thereunder  within  the  meaning  of 
the  statute.  One  of  the  franchise  Tights  of 
the  interurban  company  was  evidently  to 
build  a  line  of  railroad  Into  Lawrence;  It 
had  power  to  purdiase  property  to  carry  In- 
to effect  that  franchise  and  to  make  contracts 
therefor  without  the  ai^roval  of  the  Pnbltc 
Utilities  Comml8Sl<m.  The  property  that 
might  be  thus  contracted  for  included  raiU, 
ties,  cars,  right  of  way,  and  ml^t  well  in- 
clude rights  In  trades  already  laid.  The  de- 
fendant could  contract  to  pay  for  tbeas 
things.  The  statute  does  not  prcAn>lt  the 
defendant  from  leasing  other  railroad  tracks, 
other  railroads,  nor  from  purchasing  any 
other  company's  franchise,  without  the  con- 
sent of  the  Commission,  if  the  other  railroad 
or  company  is  not  under  the  control  of  the 
CcHnmission.  Ttila  contract  carries  Into  ef- 
fect the  defendant's  franchise  and  does  not 
assign,  transfer,  or  lease  it,  nor  any  part  of 
it,  nor  refer  to  ox  affect  It,  nor  modify,  re- 
strict, or  defeat  Its  operatloa,  By  the  con- 
tract the  defendant  acquired  il^ts  it  did 
not  have  prior  thereto  and  did  not  givft  aay 
it  then  had. 

The  conclusion  reached  in  the  former  opin- 
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l<ni  Is  adhered  to,  and  the  Judgment  H  agahi 
afllimed. 

JOHNSTON,  a  X,  and  BfASON  and  DAW- 
SON, amcnrrlng. 

POBTER,  J.  (dissenting).  I  dissent  from 
the  seventh  paragraph  of  the  syUabns  and 
the  corfeeponding  part  of  the  opinion.  Para- 
eraph  7  of  the  syllabus  reads: 

"It  Is  not  necessarj  to  obtain  the  approval  of 
the  Fnblic  Utilities  CmomisBion  to  a  cootract 
made  by  an  interurban  railroBd  company  under 
the  control  of  that  Commiasion  with  a  street 
raHway  company  not  under  the  control  of  the 
Gonuniuiont  by  which  contract  the  interurban 
company  acgoires  the  right  to  run  its  cars  over 
the  tracks  of  the  street  railway  company,  and 
does  not  modi^,  restrict,  transfer,  nor  defeat 
any  of  the  fnweUse  rii^ts  of  the  intemrban 
company." 

The  atatement  of  law  In  this  section  of  the 
syllabna  is  based  upon  a  mlsoonceptlMt  of 
the  facts  In  the  case.  The  Interurban  dom- 
pany  did  not  by  the  contract  In  Questton  ac- 
quire "the  right  to  run  ita  ears  over  the 
tracks  of  the  street  railway  company.**  So  It 
that  statement  be  strlckra  from  the  syllabUB 
the  latter  goes  no  furtlm  than  to  express  as 
a  Btatemoit  of  law  that  It  Is  not  necessary  to 
obtain  the  acproTid  of  the  Pid}lic  Utilities 
GuDmlsalon  to  a  ctmtract  made  by  an  intu^ 
urban  railway  company  under  the  control  of 
the  CommlaalOD  with  a  street  railway  com- 
pany not  under  the  control  of  the  CkHnmls- 
dfm  which  "does  not  modlCr.  restrict,  tnu» 
t&t  nor  defeat  any  of  the  frandilae  rl^ta  of 
the  interurban  company.*' 

ISiere  is  no  romn  tn  any  diqpnte  about 
the  facts.  The  intemihan  company  has 
never  aerated  its  cars  over  any  tracks  be- 
longing to  the  street  railway  company.  It 
altered  flu  dty  of  Lawrence  five  years  ago 
on  tracks  constructed  by  it  on  Locust  street, 
in  North  Lawrence,  few  a  distance  of  about 
one  mile  to  ttie  north  end  of  the  Saw  river 
bridge,  thence  across  the  bridge  on  tracks 
bdong^ng  to  Douglas  county,  and  from  the 
,  south  end  of  the  bridge  it  built  its  own 
trades  ftor  a  distance  of  abcnt  a  block  and 
tluee^uartere  on  Massacbusetts  street, 
where  Its  tracks  turn  to  the  eaat  side  of  the 
street  and  mter  the  terminal  statUm  of  the 
Interurban  company.  The  nearest  it  ap* 
preaches  any  tracks  (tf  the  stxeet  railway 
company  in  the  iteration  of  Its  cars  is  prob- 
ably ISO  foet  The  intemrban  company  oh* 
tained  a  ftandilse  from  the  dty  of  Lawrence 
for  the  ctmstructiim  of  Its  trads  In  the 
atreets  of  Uiwrence  and  tihe  operation  of  its 
cars  over  such  tracks.  One  of  the  rij^ts 
obtained  the  franchise  was  the  right  to 
charge  and  collect  and  retain  in  full  all  earn- 
ings fior  ftelght,  passenger,  and  express 
charges  in  the  operation  of  its  cars  over  ita 
fiwn  traclts  into  and  out  of  Its  terminal  sta- 
tion. But  the  contract  which  is  Involved  In 
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this  case  bound  the  interurban  company  not 
only  to  obtain  the  franc^se  and  to  build  its 
road  on  the  streets,  but  also  bound  it  to 
CMivey  to  the  Lawrence  Railway  Company  on 
demand  any  portion  of  those  tracks  con- 
structed by  it  upon  payment  to  It  of  the  a(y 
tual  cost  of  construction  of  such  p<^tlon 
of  Its  tracks;  and  thereafter  such  tracks 
would  belong  to  the  street  railway  company, 
and  the  intemrban  company  should  pay  for 
the  USB  of  any  portion  of  the  tracks  so  pur- 
chased 2^  cents  for  each  full  fare  passenger 
land  1*4  emits  for  each  half  fare  passenger 
carried  1:^  the  interurban  company  one  way 
In  either  direction  upon  any  part  of  the 
tracks  so  purchased,  and  26  crats  per  car 
mile  for  each  mile  or  fraction  of  a  mile 
traveled  by  freight,  express,  or  baggage  cars 
of  defendant  over  such  purchased  tracks. 
The  Lawroice  Railway  Company  sought  to 
exercise  this  privilege  and  demanded  the 
right  to  purchase  a  small  portion  of  defend- 
ant's tracks,  to  wit  the  trac^  from  the  south 
«id  of  tbe  Kaw  river  bridge  to  the  terminal 
station  of  the  Interurban  company,  covering 
a  distance  of  about  800  feet  It  tendered  the 
appraised  cost,  $4,S39.14,«  and  demanded  a 
conveyance  of  so  much  d  defendant's  tracks. 
Upon  defendant's  refusal  to  make  a  con- 
veyance, this  suit  was  brought  to  compel  spe- 
cific performance.  The  trial  court  ordered 
defendant  to  p^orm  the  contract,  and  re- 
,talned  Jurisdiction  of  a  cause  of  action  to  be 
beard  later  In  order  to  determine  the  amount 
due  from  defendant  to  the  street  railway 
company  and  its  successors  for  all  pas- 
sengers and  freight  carried  by  defendant 
over  the  800  feet  of  trade  from  the  time  the 
demand  for  the  conveyance  was  refused.  It 
is  asserted  that  the  sum  claimed  to  be  due 
at  the  time  the  case  was  tried,  two  years 
ago,  amounted  to  something  like  I1S.O0O.  In- 
asmuch as  the  majority  opinion  makes  no 
moitlwi  of  these  facts,  whi<di  are  the  ea- 
eoitial  facta  over  which  the  controvert 
arises,  it  Is  deemed  necessary  to  state  them 
here. 

The  Interurban  company  claims  that  It  Is 
a  hard,  unconscionable  bargain  which  pei^ 
mits  the  street  railway  company,  without 
ever  having  given  or  furnished  anything  to 
the  defendant  of  value,  to  have  the  right  to 
select  the  most  necessary  portion  of  the 
tra<As  belonging  to  the  defendant  (the  trat^ 
by  whidi  defendant  enters  and  leaves  defoid- 
ant^s  terminal  station  and  over  which  all  of 
Its  buslnesB  in  and  out  ot  the  city,  passenger, 
frelf^t,  and  express,  Is  carried),  and  then 
demand,  upon  tbe  payment  of  the  initial  cost 
of  the  constmction  of  this  small  portion  of 
the  track,  the  right  to  receive  such  a  dieq;iro- 
portlonate  and  excessive  amount  of  defend- 
ant's earnings. 

It  has  never  been  doubted  that  the  word 
"franchise*  includes  the  right  to  make  profit 
and  gain  by  the  performance  of  tbe  duty  to 
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die  piibUe  wlilcb  fha  bolder  of  the  frandilBe 
undsrtafcM  to  do.  Stated  In  anotber  way* 
tlw  dfifbndant  csxmot  operate  Its  cars  In  aiul 
out  tbe  clt7  ^  Lawrence  witbout  nring  its 
terminal  station,  and  for  tbe  mere  prtvlleee 
of  operating  its  cars  orer  800  feet  of  trade 
it  must,  tor  the  life  of  tbe  franchise,  by  vir- 
tue of  this  contract  and  Judgment  of  the 
conrt,  be  cffinpelled  to  surrender  every  monUi 
Ibousands  of  dollars  of  its  eaminga.  It  is 
well-Bettled  law-  that  tbe  hold^  of  sodti  a 
frandilse  bas  no  right,  wltbont  legLdative 
conarat,  to  sell  or  mortgage  its  vmgerty  so 
as  to  Impair  In  any  substantial  degree  Its 
ability  to  pertbrm  its  public  serrloe.  This 
omtract  Is  not  only  a  contract  "with  refer- 
ence to"  but  is  one  "affecting  such  franchise 
or  rif^t  thwennder,"  and  comes  within  the 
express  inhibition  of  tbe  statute,  whiA  de> 
dares  as  follows: 

"Nor  sball  any  contract  or  agreemeot  with 
reference  to  or  affecting  such  franchise  or  right 
thereunder  be  valid  or  of  an;  force  or  effect 
wfaatsoeTer,  onleu  tbe  ssBignment,  transfer, 
lease,  contract  or  agreement  ehaU  bare  been 
VProTsd  by  the  eemmlBslon."  Q.  B.  IBIS^  I 
8861  * 

The  only  guestira  for  us  to  determine  is 
whether  this  contract  is  "with  reference  to" 
a  fomdilae  obtained  by  a  public  uUUty  cor- 
poratlon  under  tbe  control  of  the  Public  Utili- 
ties Board,  or  whether  it  is  a  contract  "af- 
fecting BUdi  franchise  <nr  ri^^t  thereunder," 
Tbe  right  to  collect  its  fares  and  earnings  is 
a  valuable  right  granted  by  the  fraachiae. 
Ttds  contract  directly  affects,  not  only 
freij^t  and  passenger  aerrlce,  but  the  rates 
to  be  charged  for  such  serrloe,  fmd  is  of 
vital  omseqnence  to  the  defmdant  in  tbe 
exercise  of  its  franchise  rights,  because  Its 
ability  to  earn  affects  its  ability  to  properly 
serve  the  public. 

The  Legislature  did  not  say  In  tSie  enact- 
ment of  this  statute  that  tbe  ccmtrad;  in  or^ 
der  to  reQuire  the  approval  of  tbe  Public 
Utilities  Commission,  must  be  (me  which 
modifies,  restricts,  transfers,  or  defeats  the 
franchise  right  The  language  Is,  no  "cm- 
tract  or  agreement  with  vefwence  to  or 
affecting  such  franchise  or  rtg^t  13kereunder." 

In  the  case  of  Attorney  General  v.  Haver- 
hill OasUght  Ca,  21S  Mass.  8M,  101  N.  B. 
1061.  Ann.  Oaa.  19140,  1366,  tbe  Massacbu< 
setts  court.  In  construing  tbe  effect  of  a 
statute.  fOTblddlng  the  transfer  ct  a  gas 
company's  franchise  witbout  legisUtUve  au- 
thority, found  it  necessary  to  detormine  the 
meaning  of  "franchise"  as  employed  in  the 
statute.  In  the  opinion  it  was  said: 

"Its  definition  depends  open  tbe  connection  in 
which  It  occurs  and  the  property  and  corpora- 
titm  to  which  it  la  applied.  It  may  have  (Uffer- 


ent  slsnifieationa.  The  powar  to  sxbt  as  a  oo^ 
poration  with  the  Bpedsl  privileges  sad  fi»- 

munities  personal  to  the  particular  organisa- 
tion is  a  franchise.  This  in  its  nature  is  not 
transmissible.  The  Legislature  could  not  have 
used  the  word  in  this  sense  in  the  statute.  As 
applied  to  a  gaa  company,  francluse*  means 
the  rigbt  to  mannfacture  and  sapply  gas  for  a 
pardcnlar  locality  and  to  eseMse  the  apedat 
rights  and  privileges  in  the  streets  and  tise- 
wbere  which  are  esseDtial  to  tbe  proper  per- 
formance  of  its  public  duty  and  the  gain  of  its 
private  emoluments  and  without  which  it  could 
not  exist  successfully.  Memphis  &  Little  Rock 
Railroad  v.  Ratlroad  Com  ml  eei  oners,  112  XJ.  S. 
609,  619,  6  8.  Ct.  299.  28  V.  8.  (L.  Ed.)  837; 
Ticksbnrg  v.  Tleksburg  Waterworks  Co.,  20a 
V.  a.  4B8.  404.  6  Ann.  Cas.  2S3.  2f>  S.  Ct.  600, 
50  U.  S.  (L.  Ed.)  1102."  21B  Mass.  899,  101 
N.  B.  1064.  Ann.  Oas  1014G,  1266. 

Onr  statute  la  much  strongs  (ban  the  one 
before  the  Massachusetts  court  It  goes 
further  tban  to  merely  forbid  the  asslgmnent 
of  a  frajichlse  of  a  public  utility  company; 
it  declares  In  language  leaving  scant  room, 
indeed,  for  any  construction  of  the  courts: 

"Nor  shaU  any  contract  or  agreement  witli 
reference  to  or  Meeting  eacfa  franchise  or  right 
thereunder  be  valid  or  of  any  force  or  affect 
whatsoever,  unless  the  assignment  transfer, 
lease,  contract  or  agreement  shaU  have  bean 
approved  by  tbe  Comnuasion." 

If  the  court  can  arbitrarily  say  that  a  con- 
tract of  this  kind  Is  not  a  ccmtract  with  rem 
enata  to  a  trandilse,  <x  is  not  one  mt- 
fectlng  a  right  tberennder.  It  will  be  difflcDlt 
to  conodve  of  a  contract  wUcb  It  could  be 
said  tbe  Legislatare  had  in  mind  when  the 
statute  was  oiacted. 

The  paramount  purpose  of  the  enactment 
of  the  public  utilities  law  was  tbe  ^oteo 
tion  and  entorcemoit  of  tbe  rl^ts  of  tbe  pob- 
Uc  Htfe  a  contnritod  public  utility  has  been 
granted  valuable  frandilse  rights  to  en- 
able It  to  sorve  tbe  pubUc,  and  tbe  Lcslslntore 
has  seen  fit  to  provide  that  having  obtained 
a  frandiise  for  the  op«ation  of  Its  road,  it 
could  not  make  a  contract  affecting  any  rli^ 
aoquired  under  its  trancblae  without  obtain- 
ing tbe  an^oval  of  the  Board  ef  Publle  , 
Uttllttes.  Tbe  owtract  bece  Is  one  not  only 
"with  reference  to"  bat  whidi  very  materially 
affects  tbe  rights  acquired  nndor  flie  taut* 
diise  by  fite  Interorban  oompu^  to  be  paid 
its  faU  cmnpensatiain  and  earnings  for  tbo 
carrying  of  its  passengers,  freU^t  baggagOh 
and  exjHreas  In  and  out  of  tbe  city  <^  iaw- 
rence.  It  is  a  contract  pecnllax9y  affecting 
diarges  fUr  fr^t^t  and  passenger  sarrioe  and 
is  of  tiie  most  vital  consequesioes  to  the  dfr 
fendant  in  the  exercise  of  its  frsnchlas 
lights. 

I  am  anthoriasd  to  say  that  Ur.  Jostles 
BUROH  concuTS  in  this  dissent 
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MONTGOMERY  v.  HILL  tt  al.  (No.  9928.) 
<SiipTaDa  Court  of  pfclnhonifc  F«b.  16, 182L) 
(ByBtAmt       Ihe  Court  J 

1.  Lodlord  and  tenaat  <8=>2d8  —  Title  eonot 
b«  determined  by  enlt  for  ferolble  eatry* 
eept  to  tx  right  to  potseeeloe. 

An  action  of  fordUe  entry  and  detainer 
im  porelj  a  possesBory  action,  and  the  qneation 
of  title,  or  right  to  title,  cannot  be  determined 
in  sncli  actiona.  If  title  la  involTed,  it  la  only 
aa  an  inddent,  and  can  only  be  inquired  into 
(or  the  pnrpoae  of  detertniniDf  who  haa  the 
right  to  poaaaaaira. 

2.  Landlord  and  tenant  «=>288— EqultaMe  Jn- 
riadletlon  not  lavolvad  In  aalt  for  forelMe  ea- 
try,  poasesslon  only  being  triable. 

An  action  of  nnlawfnl  entry  and  detainer, 
being  pnrely  a  proceeding  at  law,  doea  not  and 
cannot  inToIve  the  ezerdae  of  equitable  Jo- 
riadiction.  Queationa  other  than  tiia  inmedlate 
ligbta  of  the  partiea  to  the  poaaeaaiai  can^ 
not  be  litigated  in  aach  action. 

8.  Landlord  and  tenaat  «»53(l),  290(y2)  ~ 
Action  for  anlawfal  detainer  eat  prematvrely 
krMflM;  tanuta  <f  owner  baM  to  baoame 
teaanta  •?  ownefa  gmatao. 

being  the  owner  of  certain  lauda,  rented 
the  eanie  to  Morria  Brothera  for  the  year  1016 
under  contract,  whereby  the  tenancy  waa  to 
terminate  on  the  Slat  of  December  of  that 
year.  In  the  month  of  July,  1916,  S.,  in  writ- 
ing, leased  the  premisea  to  G.  and  U.  On  the 
3d  day  of  November  of  the  aoine  year,  8.,  by 
warranty  deed  conveyed  the  landa  to  H.  and 
F.,  and  on  the  9th  day  of  December,  Bionrla 
Brothera  gave  O.  and  M.  authority  to  take  poa- 
aessitui,  not  aa  anbtenanta,  bnt  by  virtue  of  the 
foregoing  leaae.  Tberaafter  Morria  Brothera 
exerdaed  no  further  control  over  the  land. 
Prior  to  the  31  Bt  of  December,  H.  and  V.  serv- 
ed notice  on  defendant  to  vacate,  and  npon  re- 
fuaal,  tbe  Inatant  action  was  institated  on  the 
19th  of  December,  1^6.  Held,  that  the  same 
waa  not  prematurely  brought  Held  further, 
that  where  S,  by  warranty  deed  conveyed  the 
landa  to  B.  and  F,.  the  tenants  of  S.  thereafter 
became  the  tenanta  of  H.  and  F. 

Appeal  from  District  Court,  Le  Flore  Ooon- 
ty;  W.  H.  Brown,  Judge. 

Actltm  by  J.  S.  Hill  and  another  against 
E.  M.  Montgomery  for  forcible  entry  and  de- 
tainer. Judgment  for  plaintUTs  before  a  jus- 
tice of  the  peace,  and  on  appeal  to  the  dis- 
trict court  after  trial,  plalntifCa  had  Judg- 
ment on  a  directed  verdict,  and  defendant 
anwals.  Affirmed. 

J.  H  Flemthg  and  T.  T.  Vamer,  both  ct  Fo- 
tenu,  for  plalntUE  In  error.  ■ 

B.  P.  White  and  L.  V.  Beid,  both  of  Po- 
twn,  tor  defendants  In  error. 
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Okl.,  on  Decembw  19, 1916,  by  X  S-  Hill  and 
C.  E.  Forrester  against  H.  M.  Montgomery, 
as  defendant,  for  forcible  mtry  and  detainer. 
Jndgmrat  was  rendered  In  finvor  of  plain- 
tub  ta  the  justice  court  An  appeal  was 
proeecnted  by  the  defendant  to  the  district 
court  A  trial  was  had,  and  a  directed  ver- 
dict In  favor  of  plalntlffi)  was  retomed  by 
the  jury,  and  judgment  for  possession  of  the 
premises  and  coats  was  rendered  by  the  court 
thereod.  From  the  judgment  so  lendered, 
this  appeal  Is  prosecuted. 

For  oonvenlence,  the  parties  will  be  refez^ 
red  to  as  In  the  original  action. 

There  is  little  ctHifllct^  if  any,  In  the  evi- 
dence as  to  any  material  fact  necessary  to  a 
determination  of  this  case-  The  land  in  con- 
troversy had  been  cultivated  by  different  teoi- 
ants  for  the  year  1016,  under  separate  con- 
tracts entered  into  between  th^  and  Mar- 
tha and  Cheater  Smith,  who  were  owners  of 
the  land  until  the  3d  day  of  November,  1916, 
on  which  date  the  premises  were  sold  to  Hill 
and  Forrester,  the  plalntlfla  in  this  action. 
One  iwrtlon  of  the  land  was  cultivated  by 
one  Fuller  and  the  other  by  Morria  Broth«B. 
The  tenancy  of  Fuller  and  Morris  Brothers 
did  not  ecplre  until  December  31,  1916. 

In  July,  1916,  Caughom  and  McDuffy  leas- 
ed from  the  Smiths,  for  1917,  the  portion  of 
the  land  cultivated  by  Morris  Brothers. 
This  lease  was  In  writing,  but  nnrecorded. 
On  or  about  the  9th  of  December,  1916,  Mmt- 
gomery,  representing  Caughom  and  McDuify, 
moved  onto  that  i>ortIon  of  the  land  culti- 
vated by  Morria  Brothers,  and  erected  a  tent 
In  which  to  live.  Caughorn  and  McDof^ 
claimed  that  they  bad  permission  from  the 
Morris  Brothers  to  mora  onto  the  premises 
and  erect  the  tent 

The  defendant  further  coatends  that  this 
action  was  prematurely  brought,  In  that  the 
plaintiff  would  not  be  entitled  to  poesesiioa 
prior  to  the  Ist  day  of  January,  1917. 

Therefore  the  main  question  for  decision 
is:  Can  a  tenant  la  possession  of  premises 
under  a  rental  contract  for  one  year  sur- 
raider  his  posseeslni,  as  against  bis  land- 
lord, to  a  stranger  claiming  a  poaseaaory  right 
against  the  landlord  to  commence  In  the  fu- 
ture, and  in  the  event  he  does  so,  and  there- 
after ceases  to  exercise  control  over  the 
premises,  must  the  landlord  wait  until  the 
expiratl<ai  ot  the  term  of  such  tenant  before 
his  right  accrnes  to  evict  the  part?  in  poa- 
eesslon? 

SecUon  STBS,  Bevlaed  Laws  1»10,  pvovldea: 

*Vo  tenant  for  a  term  not  exceeding  two 
years,  or  at  will,  or  by  safferaoee,  shall  assign 
or  transfer  hia  term  or  interest,  or  any  part 
thereof,  to  another,  without  the  written  aaaent 
of  the  landlord  or  person  holing  under  him." 


PITCHFOKD,  J.  This  action  was  origi- 
nally Instituted  in  the  Justice  of  the  peace 
court  of  Houston  township,  Le  Flore  county. 


In  the  case  of  BIlby  v.  Brown  et  aL,  41 
Okl.  98.  137  Pac.  102,  the  syllabus  Is  as  fol- 
lows: 


»FDr  otlMT  easN  aaa  same  toplo  and  XBT-NUKBBB  In  all  Key-Nnmbirad  DIanta  and  Ikidaies 
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"Pl^tiS  TTas  in  possesdon  of  the  land  In 
controversy  by  his  tenants.  At  the  expiration 
of  the  term  of  his  tenants,  but  before  they  had 
left  the  premises,  the  defendants,  clavning  to 
have  rented  the  land  from  another  claiming  the 
land  by  title  saperior  to  plaintiff,  moved  upon 
the  land  without  objection  from  plaintifl'B  ten- 
ants, and  took  entire  posseaaion  aa  soon  aa 
plaintifTa  tenanta  moved  avay,  and  refused  to 
tarrender  possession  on  demand.  Held,  that 
idaintiff  could  maintain  an  action  of  fordble 
•   *   •   detainer  for  the  land." 

We  must  bear  in  mind  that  Morris  Broth- 
ers were  the  tenants  of  the  Smiths,  and  when 
the  premises  were  conveyed  to  the  plaintiffs, 
then  Morris  Brothers  became  the  tenants  of 
plaintiffs.  Gibbons  v.  DiUlngham,  10  Ark. 
9,  50  Am.  Dec.  233;  Sevy  r.  Stewart  et  aL, 
31  Okl.  589,  122  Pae.  544. 

In  Bllby  V.  Brown  et  al.,  supra,  the  rule  la 
stated  in  the  body  of  the  opinion,  as  follows : 

"In  the  present  case  it  was  the  duty  of  the 
tenants  to  turn  back  the  property  to  their  land- 
lord, the  plaintiff  In  this  action.  The  defend- 
ants, either  by  conniving  with  them  or  other- 
wise, prevented  them  frcsn  discbargiag  this 
flnty.  They  cannot  retain  a  possession  obtained 
in  this  manner.  Soeh  scrambles  for  the  poases- 
■ion  of  real  property  are  not  to  be  encouraged 
by  tiie  law,  aa  they  tend  to  encourage  breaches 
of  the  peaea,  and  canse  people  to  resort  to 
their  own  methods  of  obtaining  thdr  remedy 
inatead  of  resorting  to  the  law." 

BAd  Morris  Brothers,  under  the  foregoing 
rule,  purchased  the  lease  from  Caughom  and 
McDuffy,  they  would  have  been  precluded 
from  claiming  any  rights  under  it  without 
first  surrendering  the  possession  to  their 
landlord.  It,  therefore,  follows  that  they 
could  not,  by  their  permission  to  McDuffy  to 
go  Into  possession,  confer  upon  the  latter  any 
greater  rights  than  they  themselves  possess- 
ed. Laniey  et  al.  v.  Aldrldge,  31  Okl.  447, 
122  Pac.  151;  Showalter  v.  Byles,  22  OkL 
329,  97  Pac.  569 ;  Standlfer  v.  Morris  et  al., 
25  Okl.  802,  108  Pac.  ,413. 

Defendant  contends'  that  the  court  erred  In 
excluding,  from  the  Jury,  the  testimony  as  to 
the  notice  of  Hill  and  Forrester  concerning 
the  lease  to  Caughom  and  McDuffy  prior  to 
the  purchase  of  the  land  by  the  former. 

[2]  In  an  action  of  this  nature,  the  ques- 
tion of  title  is  not  involved.  A  tenant  not  be- 
ing permitted  to  put  the  title  of  his  landlord 
in  Issue  In  an  action  by  the  landlord  against 
him  for  the  recovery  of  the  rent,  he  should 
not  be  permitted  to  allow  Montgomery,  rep- 
resenting Caughorn  and  McDuffy,  to  go  Into 
possession  of  the  premises,  and  thereby  force 
bis  landlord  to  defend  the  outstanding  title 
d&imed  by  Caughorn  and  McDuffy.  Nolen  v. 
B(^Btou,  36  Ark.  561. 

If  Caughom  and  McDuffy  bad  been  in  pos- 
session of  the  land  In  controversy,  at  the 
date  of  the  execution  of  the  lease  from  the 
Smiths  to  them,  and  had  continued  in  pos- 
session after  the  sale  to  plaintiffs,  there 


would  be  no  question  as  to  their  rights,  and 
In  that  event  the  plulnOffs  could  not  sao- 
cessfully  maintain  this  actlai. 

It  is  not  necessary,  howew,  to  pass  upon 
the  validity  of  the  lease  or  as  to  what  rights 
Caughom  and  McDuiCy  would  have  under  the 
same.  This  action,  as  we  haTe  seai,  Is  one 
wherein  the  title  is  not  involved;  therefore 
the  defendant  Is  not  in  position  to  complain, 
because  of  the  action  of  the  court  In  refoslne 
the  evidence  as  to  the  notice  the  plaintifCs 
had  of  the  execution  of  ttte  lease. 

tl]  The  title  to  the  property  Is  not,  and 
cannot  be  tried  and  determined.  The  rlgbt 
of  possession  Is  the  only  right  InrolTed.  It  Is 
purely  possessory,  and  the  only  way  in  wUcb 
the  title  can  be  considered  is  as  an  incident 
ot  the  right  of  possession;  and  can  <mly  be 
inquired  into  suffldeoitly  to  determine  the 
right  of  possession,  and  for  such  purpose 
only.  Brown  v.  Hartshorn,  12  OkL  121,  60 
Paa  1049;  Dysart  et  aL  v. -Theodore  JT.  En- 
slow,  7  Okl.  886,  64  Pac  SSdi  Olds  v.  Conger, 
1  OkL  232,  32  Pac.  337;  Vansellous  t.  Bneoe. 
26  Okl.  243. 108  Pac  U02;  Denlnger  et  nz.  r. 
Gossom,  46  Okl.  596,  149  Pac  220. 

Morris  Brothers  were  not  In  position  to 
deny  the  title  of  the  plaintiffs,  and  any  me 
to  whom  they  let  the  premises  was  as  fully 
estopped  to  dispute  the  title  of  tbe  plaintiff 
as  they  were.  Beck  v.  Minnesota  &  Western 
Grain  Co.,  131  Iowa,  62,  107  N.  W.  1032,  7  L. 
B.  A.  (N.  S.)  930.  However,  Montgomery  does 
not  claim  to  hold  Uie  premises  as  a  subten- 
ant under  Honis  Brothers;  be  claimed  to 
hold  as  tbe  hired  man  of  Oaui^m  and  Mc- 
Duffy, and  datantng  a  right  of  possession  by 
virtue  of  tbe-lease. 

One  Hudson  had  rented  from  the  plaintiffs, 
for  the  year  1917,  the  entire  tract  purchased 
from  the  Smiths,  which  Included  the  por- 
tions rented  to  both  Fuller  and  Morris  Broth- 
ers, and  had  taken  possessi(m  of  that  portion 
cultivated  by  Fuller,  and  bad  done  some 
work  thereon. 

It  is  the  contention  of  the  defendant  that 
Morris  Brothers  were  entitled  to  the  posses- 
sion of  the  premises  cultivated  by  them  up  to 
and  including  the  31st  of  December,  and,  as 
plaintiffs,  were  not  entitled  to  possesion  as 
against  Morris  Brothera,  they  would  not  be 
entitled  to  possession  against  the  defendant, 
who  had  entered  upon  the  laud  by  their  per- 
mission. Tbere  would  be  merit  In  this  con- 
tention, provided  defendant  was  holding  as 
tenant  of  Morris  Brothers,  but  he  is  not 
claiming  to  hold  the  land  as  their  tenant. 
He  Is  claiming  to  hold  possession  as  tbe  rep- 
resentative of  Caughorn  and  McDuffy  by  vir- 
tue of  the  leasfe  The  defendant  baa  cited 
King  v.  Duncan,  62  Ark.  688,  37  S.  W.  228,  as 
directly  sustaining  his  contention. 

We  have  carefully  examined  the  case  cit- 
ed, and  are  of  the  opinion  that  the  same  is 
against  the  contention  of  the  defendant.  In 
that  case*  Mrs.  Duncan  bad  leased  the  prop* 
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orty  to  Tnttle  for  the  term  of  five  years,  Tat- 
tle subrented  to  Ck)ODtz,  having  previously, 
however,  moved  the  fence  boundary  of  a  por- 
tion of  the  leased  farm  back,  so  as  to  leave 
the  land  in  controversy  oatside  the  inclosure. 
Shortly  after  this,  appellee  replaced  the 
f6nce  on  the  line  where  it  stood  before  Tut- 
tle  moved  It.  After  that,  by  permission  of 
Coontz,  King  placed  the  faice  back  to  the 
line  on  which  Tnttle  had  built  It,  thus  turn- 
ing the  disputed  territory  again  into  his  farm 
and  Inclosure ;  be  being  the  owner  of  the  ad- 
joining farm.  On  appellee's  further  attempt 
to  place  the  fence  back  on  tbe  original  line, 
■die  was  forbidden  to  do  so  by  King,  and 
thereupon  the  action  was  Instituted. 

We  quote  from  the  body  of  the  opinion,  as 
follows: 

"As  between  appellee  and  her  lessee,  Tnttle, 
he  was  entitled  to  the  possession  under  the 
terms  of  Ms  lease,  and  would  be  for  more  than 
four  years  after  suit  was  brought.  Coontz 
eimply  held  uuder  Tuttle  for  that  year,  having 
DO  privity  of  contract  with  appellee,  end  was 
only  bonnd  to  attorn  to  Tattle,  and  could  de- 
fend under  him  in  ao  far,  and  could  sublet  to 
another  so  far  as  anything  to  the  contrary  ap- 
pears. Tbe  only  thing  to  be  kept  In  view  in 
all  this  by  either  or  both  or  all  tbe  parties  was 
that  neither  of  them  could  do  anything  to  preju- 
dice the  rights  of  appellee  as  landlord  and  own- 
er; nor  could  they  all  cambined  do  anything  to 
prejudice  her  rights  as  such. 

"But  appellee,  undar  the  stAte  of  ease-made, 
certainly  had  no  present  right  of  possession, 
for,  according  to  her  contract,  that  was  in  Tut- 
tie,  or  in  Coontx  holding  under  hio^  AU  that 
appellee  could  ask  was  that  the  premises  be 
restored  to  her  at  the  terminatiOD  of  her  lease 
CO  Tuttle,  intact,  as  when  leased  to  him.  This 
suit  was  brought  before  that  time  had  arrived. 
It  was  therefore  brought  prematurely,  and  con- 
sequently when  there  was  no  right  in  appellee 
Co  bring  it" 

[3]  Tba  facta  In  the  Ingtant  case  are  entire- 
ly different,  and  the  permission  given  by 
BCorrla  Brothers  to  ecect  tbe  tent  and  ttte  poa- 
aettion  ther^y  gained  waa  purely  in  the  na- 
ture of  a  scrambling  poeaessloa.  Morris 
Brothers  were  not  residing  on  the  land ;  they 
resided  at  Hodgens.  There  was  no  building 
on  the  land  suitable  for  occupancy.  They 
Imew  of  the  controversy  between  Oaugliorn 
and  HcDuffy,  and  the  plalntlfbt  at  the  time 
this  permission  was  given.  Tbe  only  permls* 
sicm,  however,  given  McDufFy  by  Morris 
Brothers  was  that  It  was  all  right  with  them 
for  Mm  to  move  onto  the  premises  and  erect 
the  tent  Morris  Brotba*s  could  have  re- 
mained In  possession  of  the  premises  until 
the  1st  of  January,  1917,  under  their  rental 
contract  had  they  so  desired.  But  evidently 
they  had  no  such  intention  after  tbe  permis- 
sion was  given  to  McDnffy  to  erect  the  tent 
Under  the  proof  in  the  case,  we  are  Justified 
in  Inferri^jg  they  were  never  on  the  land  aft- 
er that  time,  an.d  probably  had  not  even  seen 
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the  place  more  than  one  time.  Thrfr  crops 
consisted  of  cotton  and  corn,  and  after  their 
crop  was  gathered,  not  residing  on  the  land, 
they  considered  their  tenancy  at  an  end, 
which  Is  evidenced  by  the  fact  that  they  stat- 
ed to  McDuCfy  that  they  had  no  objections  to 
his  taking  possession  of  the  premises. 

In  view  of  our  conclusions,  we  are  of  the 
opinion  that  tbe  Judgment  of  the  trial  court 
should  be  aflSrmed ;  and  it  is  so  ordered. 

HARBISON,  a  J.,  and  McNBIU^  NICB- 
0L30N,  and  M/TLSQ^  JJ.,  'concnt. 


ELSON  V.  WALKER  et  al.  (No.  9877.) 
^Supreme  Court  of  Oklahoma.  Feb.  15,  1921.) 

(Syllabus  bp  ike  Court.) 

(.  Usury  «=9l02(3)— Giving  renewal  note  net 
a  "payment"  under  Constitution  or  statute. 
The  giving  of  a  new  note  in  renewal  of  a 
previous  one  is  not  a  payment  thereof  as  con- 
templated by  section  3  of  article  14  of  the 
Constitutien,  and  section  1006,  Rev.  Laws  1910, 
These  sections  contemplate  an  actual  payment 
and  not  a  promise  to  pay  in  the  future. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Pay- 
mentl 

2.  Usury  €==>66— Carrying  asury  Into  rssewtl 
note  taints  It. 

The  mere  change  of  tbe  payee  in  a  promis- 
sory note  is  not  a  payment  of  usury,  but  it  Is 
the  creation  of  a  new  contract,  and  discliarges 
the  obligors  on  the  old  obligation;  and  if  the 
usury  on  the  old  debt  be  carried  into  the  new 
contract  BO  as  to  constitute  any  part  of  the 
smn  agreed  to  be  paid  by  it  the  new  contract 
is  tainted,  end  the  obligor  has  his  remedy  uadw 
the  statute. 

3.  Appeal  and  error  «=3l00l( I)— Verdict  sap- 
portsd  by  competent  evidence  not  disturliedr 
but.  If  otherwise,  It  will  be  reversed.  . 

A  verdict  and  judgment  will  not  be  dis- 
turbed by  this  court  if  there  is  any  competent 
evidence  reasonably  tending  to  support  the 
same,  but,  if  there  is  no  competent  evidence 
upon  which  a  judgment  might  reasonably  be 
based,  such  judgment  will  be  reversed. 

Appeal  from  District  Cburt,  Oklahoma 
County;  Edward  Dewes  OldSeld,  Judge. 

Action  by  R.  H.  Walker  and  another  against 
L.  Elson.  Judgment  for  plaiutiifst  and  de- 
fendant appeals.  Reversed  and  remanded. 

Embry,  Johnson  &  Kldd,  of  Oklahoma  City, 
for  plaintiff  In  error. 

J.  Q.  A.  Harrod,  ttt  Oklahoma  Olty,  tot  de- 
fendants In  «Tor. 

NICHOLSON,  7.  Tbis  action  was  tnBtltu^ 
ed  in  the  district  ooort  of  Oklahoma  county 
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by  the  deCendants  to  error  sgalnit  the  plain- 
tiff In  error  to  recover  the  sera  of  $910^ 
alleged  to  be  twice  the  amount  of  nanrlous  in- 
terest paid  tbe  plaintiff  In  error  by  defendants 
In  error.  Tbe  parties  will  be  bereafter  re- 
ferred to  as  Gbey  appeared  In  the  trial  court, 
^e  cause  was  tried  to  a  Jury,  and  a  verdict 
returned  in  flavor  of  the  plaintiffs  for  the 
sum  of  1606.14,  upon  which  Judgment  was 
entered. 

It  appears- from  the  record  that  on  Decem- 
ber 8,  1910,  the  plaintiffs  were  Indebted  to 
the  defendant  In  the  sum  of  $352,65,  which 
indebtedness  ran  until  May  21, 1915,  without 
paymfflt  ot  either  principal  or  Interest ;  that 
on  the  21st  day  of  May,  1915,  the  plaintiffs 
borrowed  a  further  sum  of  (50  from  the  de- 
fendant and  gave  him  a  note  payable  to  the 
order  of  Stella  M.  Nash,  his  daoghter,  for  the 
sum  of  (857.81,  payable  Novunber  1,  1917, 
with  lnt«rest  at  10  per  cent,  per  annum  from 
maturity.  This  note  was  in  March  1916,  sold 
to  the  Luther  State  Bank,  and  In  December, 
1916,  the  plaintiffs,  acting  through  their  at- 
torney, settled  said  note  with  tbe  Luther 
State  Bank  by  paying  the  sum  of  $600,  and 
obtaining  the  note  and  a  release  of  tbe  mort- 
gage securing  it,  and  that  the  defendant  paid 
the  bank  tbe  difference  between  the  (600  paid 
by  plaintiffs  and  tbe  face  of  the  note  and  MO- 
crued  interest. 

There  Is  a  conflict  in  the  evidence  as  to  the 
items  that  went  to  make  up  the  amount  of 
Oils  note,  the  defendant  <flalmlng  that  It  In- 
cluded the  $352.65,  with  Interest  thereon  from 
December  8,  1810,  to  May  21,  1915,  the  sum 
of  $50  that  day  loaned  the  plalntlflh,  and  the 
sum  of  (115.44  advanced  by  defendant  on 
February  7,  1913,  for  tbe  purpose  of  paying 
rental  owed  by  the  plaintiffs  on  a  school  land 
lease,  and  the  sum  of  (36.38  advanced  by  de- 
fendant on  February  10,  1913,  for  the  pur- 
pose of  paying  taxes  owed  by  the  plaintiffs. 
The  plaintiffs  admitted  the  Items  of  (352.65 
and  (50.  B,  H.  Walker,  one  of  the  plaintiffs, 
flrst  d^ied  that  the  defendant  had  advanced 
tbe  sums  of  (115.44  and  $36.68,  but  after- 
wards admitted  that  these  sums  had  been 
•  paid  by  the  defendant,  but  said  that  he  had 
repaid  the  defendant  these  amounts  about  10 
days  after  they  had  been  paid. 
.  The  plaintiffs  claim  that  they  borrowed 
(8in,S4  from  Mrs.  Nash  and  paid  the  deftod- 
ant  the  siun  of  (807.84  of  the  mon^  and  that 
the  difference  between  (352.65  and  $807.84, 
to  wit,  tbe  sum  of  (456.19,  rein-esents  Interest 
that  the  defendant  charged  them  for  the  nse 
of  $352.66  for  4  years,  6  months,  and  IS  days. 

The  defendant  contends  that  the  giving  of 
the  note  to  Mrs.  Nash  was  merely  a  renewal 
of  the  old  not^  that  the  jdaintiffs  did  not  pay 
him  any  sum  whatever  on  the  original  in- 
debtedness, and  that  no  part  of  the  indebt- 
edness was  paid  until  December,  1916,  when 
the  idaintlffs  and  the  Luther  State  Bank 
made  settlemwt,  and  that  then  the  plahttUEs 
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paid  less  than  ttie  d^t  and  the  lawful  tat* 
terest 

We  have  aearclied  Qie  reotwd  dUlgently, 
and  are  unable  to'  find  any  competrat  evi- 
dence Aowlx^  that  the  plafntlffii  paid  Uie  de- 
fendant the  Indebtedness  owing  him  on  May 
21,  1915,  and  whldt  was  Included  In  the  note 
of  (867.81.  The  only  evidence  tndicatbig  thht 
such  paymmts  had'beoi  made  were  the  mere 
cMudnslfms  of  flie  lOalntlff  B.  H.  Walter  oi 
direct  examination  that  the  money  wajs  tam- 
ed over  to  the  defendant  through  Mr&  Nash. 
On  cross-examination  he  testified  that  he  had 
not  i»id  the  defendant  any  money  whatever 
since  1910 ;  that  the  only  paymmta  be  had 
ever  made  were  by  notes.  He  testified  Uiat 
he  did  not  know  Mrs,  Nash,  that  the  onlypay- 
ment  he  bad  ever  made  to  defendant  was  by 
giving  him  the  new  note,  and  that  he  sup- 
posed be  paid  him  when  he  gave  this  note. 
The  defendant  tesUfled  that  the  plaintiffs  had 
not  paid  him  any  amount  whatever  on  said 
indebtedness,  ard  that, be  never  received  any 
money  thereon  from  any  one.  '  He  further 
testified  tbat  Stella  M.  Nash  was  his  dav^- 
ter ;  that  he  had  some  of  her  money  to  loan ; 
that  die  resided  in  Ohio;  that  he  ^t  the 
note  executed  to  her  by  theplalntllfe  with  his 
papers  ontU  HanOi,  1916,  when  die  came  to 
Oklahoma  and  he  gave  the  note  to  her  and 
she  Indorsed  it  to  the  Lntl^  State  Bank; 
that  neither  Mrs.  Na«h  or  any  om  for  her 
eVer  paid  hhn  any  money  whatever  on  said 
note. 

[1]  The  giving  of  a  new  note  in  renewal  of 
a  previous^  one  is  not  a  payment  thereof  as 
contemplated  by  section  3,  art.  14,  of  tbe  Coa- 
stltutlon,  or  by  section  1005,  Bev.  Laws  Okla- 
homa 1910.  These  sections  contemplate  an 
actual  payment,  and  not  a  promise  to  pay  In 
the  future.  Bank  of  Tuttle  v.  Gordon,  161 
Pac  1081;  Anderson  v.  Tatro,  44  Okl.  219, 
144  Pac.  360;  Brown  v.  Marlon  National 
Bank,  169  U.  S.  416,  18  Sup.  Ct  390, 42  U  Ed. 
SOL 

[t]  The  mere  change  of  the  payee  In  the 
note  was  not  a  payment  of  usury,  but  it  was 
the  creation  of  a  new  contract  and  discharged 
the  plaintiffs  on  the  old  obligation,  and,  If  any 
usury  on  the  old  debt  was  carried  into  the 
new  contract  so  as  to  constitute  any  part  of 
the  sum  agreed  to  be  paid  by  it,  the  new  con- 
tract was  tainted,  and  plaintiffs  had  their 
remedy  under  the  statute.  Fltzpatrlck  v.  Ap- 
person's  Sx'x,  79  Ky.  272;  Kendall  v.  Crouch, 
88  Ky.  199,  U  S.  W.  687;  Bobbhis  v.  Mnld- 
row,  89  Ean.  112,  18  Pac.  64. 

The  plaintiffs  evidently  did  not  consider  the 
note  to  Mrs.  Nash  as  payment  of  the  old  in- 
debtedness, Inasmuch  as  they  effected  a  com- 
promise with  the  bank,  the  holder  of  the  note, 
by  which  they  obtained  the  note  upon  pay- 
ment of  the  sum  of  (600,  an  amount  much 
less  than  the  face  of  the  nota 

[I]  While  it  is  the  settled  rule  in  \hls  court 
Oiat  a  Tordlct  baaed  upon  dcmfllcting  testt- 
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mony  will  not  be  disturbed  wbere  tbere  is 
eridence  reasonably  tending  to  snpport  such 
Terdlctt  yet  in  a  otse  wbn«  there  is  no  com- 
peteot  eridenoe  reasonably  tending  to  sup- 
pcn-t  a  verdict  and  Judgment  It  wUl  be  re- 
versed. 

Plaintiffs  having  failed  to  prore  by  compe- 
tent evidaice  the  one  material  allegation  of 
their  petition,  viz.  that  they  had  paid  the 
usury,  the  court  erred  in  overmllog  the  de- 
fendant's motloa  tox  a  new  trial. 

It  is  unnecessary  to  consider  the  other  a«- 
signments  of  error  presented. 

Fox  the  reason  stated,  the  judgment  Is  re- 
versed, and  the  cause  remanded  tor  a  new 
trial. 

HABRISON,  0.  3^  and  PITGHFOBD, 
BIcNEILL,  and  BI/TINO,  33.,  concnr. 


COLE  V.  STATE.    (No.  A-3532.) 

(Criminal  Oonrt  of  Appeals  of  Oklahoma. 
ManA  S,  1921.) 

(ByUahut  Ity  the  Court.) 

1.  Crlmlaa)  law  ^9553,  1159(3)— Jory  may  be- 
lieve state's  witnesses  to  exolusloa  of  de- 
fendant's witnesses;  oenvlotioa  on  eonfllotlag 
evidenes  not  distorted,  whers  sapported  by 
evidence. 

It  is  within  tbe  prorince  of  the  jury  to  be- 
Ueve  the  state's  witnesses,  to  the  exclosion  nt 
those  tor  defendant.  A  judgment  of  oonriction, 
based  npon  conflicting  evidence,  will  not  be  dis- 
turbed on  anneal,  where  there  Is  competent, 
legal,  and  apparently  credible  evidence  reason- 
ably supporting  the  veriUct 

2.  Criminal  law  «=>806(3),  1186(4)— Repeti- 
tion of  rule  as  to  rsasonalMe  donbt  not  nec- 
essary In  every  paraoraph  ef  Instruotlons. 

The  principle  of  **reasonaUe  donbt"  is  so 
firmly  Intrenched  In  the  criminal  Jurisprudence 
of  this  country,  and  so  well  known  by  Jnrors 
generally,  as  not  to  require  constant  repeti- 
tion of  tbe  role  in  every  paragraph  of  the  in- 
structions, especially  where  the  issues  are  not 
involved^  and  no  affirmative  defense  is  inter- 
posed. 

8.  CrlBilnal  law  ^7S7(I)— Trial  eenrt  should 
not  Indlenta  when  Jury  are  to  ftellove  or  dis- 
Mlsvn. 

The  general  instruction  on  the  credibility 
of  witnesses  is  a  sufficient  rule  for  tht  guidance 
of  the  jury.  The  trial  court  should  not  attempt 
to  give  the  Jury  an  instruction  as  to  whom  they 
should  believe,  or  whom  they  may  disbelieve, 
but  leave  this  matter  to  the  common  sense, 
sound  judgment,  and  experience  of  the  Jurors. 

4.  Criminal  law  ^823(2)  —  Inttruotlon  held 
not  Invasion  of  provlioe  ef  Jury  as  to  eradl- 
biiny  of  witnesses. 

The  trial  court  gave  the  following  Instruc- 
tion: "If  you  find  that  any  witness  has  wiOfnl- 
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ly  testified  fialsely  to  any  material  qncstirai, 
then  yon  are  at  liberty  to  disregard  the  whole 
of  tbe  testimony  of  such  witness,  except  so  far 
as  the  same  may  be  corroborated  by  other 
credible  evidence."  Beld,  said  Instruction  does 
not  amount  to  a  comment  upon  the  weight  of 
the  evidence  of  any  witnees,  nor  an  invasion 
of  the  province  of  the  jury  as  to  the  credibility 
of  witnesses,  when  considered  in  connection 
with  the  general  Instractlons,  given  In  tbis 
case,  "that  tiie  Jury  is  the  ezdnrive  Judges 
of  the  facts,  tbe  crediUUty  of  the  witnesses, 
and  tbe  weight  to  be  fiven  their  testimony." 
The  decision  in  Rea  v.  SUte.  S  Okl.  Cr.  269, 
106  Pac.  381,  as  to  this  pohit,  disapproved  and 
overruled. 

Appeal  from  Comity  Court,  Pushmataha 
County ;  A.  W.  Bison,  Jndge. 

Peter  Cole  was  convicted  of  pointing  a 
deadly  weapon,  and  he  appeals.  Affirmed. 

Welch  ft  Welch,  of  Antlers,  for  plaintiff 
in  error. 

S.  P.  Freeling,  Atty.  Oen.,  and  W.  O.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  Is  an  appeal  from  the 
county  court  of  Pushmataha  county,  In. 
which  court  defendanf,  Peter  Cole,  was  con- 
victed of  pointing  a  Winchester  rifle  at  one 
S.  L,  Capps,  and  sentenced  to  pay  a  fine 
of  (200  and  to  serve  three  months'  imprison- 
ment in  the  county  Jail. 

The  offense  was  committed  at  tbe  home  of 
the  pr(»ecuting  witness,  Capps,  on  the  Ist 
day  of  May,  1&18,  late  in  the  afternoon  of 
that  date,  and  both  the  prosecuting  witness 
and  his  wife  testify  positively  tliat  defend- 
ant pointed  a  Winchester  rifle  at  Capps.  De- 
fendant admitted  being  at  the  place  on  that 
occasioii,  »plalning  his  presence  tbere  for 
the  purpose  of  Inquiring  of  Capps  about 
ejecting  a  tenant  of  defendant  from  certain 
land  that  Capps  had  recently  purchased. 
Defendant  admitted  having  the  Winchester 
rifle,  and  said  he  had  taken  It  out  for 
hunting  purposes.  He  doiled.  however, 
pointing  the  weapon  at  Capps. 

It  is  contended  that  under  this  state  <it 
fkcts  the  evldwce  is  insufficient  to  sustain  the 
cravlctlon.  The  testimony  of  the  state's  wit- 
nesses makes  out  a  clear  case,  of  guilt  of 
the  crime  charged.  Defendant  flatly  denies 
his  guilt  A  son  of  the  prosecuting  witness, 
who  was  working  in  a  field  a  short  distance 
away,  says  be  did  not  see  d^^dant  point 
any  weapon  at  the  ptosecntlng  witness,  but 
saw  him  go  In  the  direction  of  the  home  of 
the  prosecuting  witness,  carrying  a  Tnnches- 
ter  rifle  on  his  shoulder.  A  witness  1^  the 
name  of  Thomllnson,  who  was  the  tenant 
above  referred  to,  also  testified  that  he  did 
not  see  defendant  point  the  Wbidiest^  rifle 
at  Capps,  and  further  said  that  he  was  in 
a  position  to  see  it  If  It  had  occurred. 

[1]  The  weight  of  this  evidence,  as  well 
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u  Uie  credibility  of  the  witnesses,  were 
matters  for  the  exclusive  determination 
of  the  Jury.  It  was  within  the  province  of 
the  jury  to  believe  the  state's  witnesses  to 
tiie  exclusion  of  defendant.  Tbere  Is  no  good 
reason  to  disturb  the  Jud^ent  because  of 
the  iDSufflciency  of  the  evidence.  If  this 
judgment  of  conviction  were  to  be  disturbed 
oo  that  ground,  every  case  appealed  to  this 
court  based  upon  conflicting  evidence  would 
necessarily  have  to  be  reversed. 

Secondly,  It  Is  contended  Uiat  the  oonrt 
erred  In  giving  Instrnctlcm  No.  3,  which  Is  as 
ftiUovs: 

"And  yon  are  farther  instmeted  that,  if  you 
believe  from  the  evidence  in  this  case  that  on 
or  aboDt  the  Ist  day  of  May,  1918,  in  this  coun- 
ty and  state,  the  defendaot,  Peter  Cole,  pointed 
a  deadly  weapon,  to  wit,  a  Winctiester  rifle,  at 
S.  It.  Capps,  70n  sbonld  find  the  defendant 
gnflty  as  charsed." 

A  geieral  exertion  was  talsea  to  the  fore- 
going Instruction  on  the  ground  that  it  did 
not  state  "the  law  applicable  to  the  case." 
No  more  definite  ohjcvtlon  was  made  at  the 
time,  nor  was  any  other  instruction  in  more 
iq>eclfic  terms  presented  to  the  court  with  a 
request  that  It  be  glvoi. 

[I]  The  particular  objection  here  ni^ed 
against  the  instruction  Is  that  it  omits,  after 
the  words  "If  you  believe  from  the  evidence 
in  this  case,"  the  words  "beyond  a  reasonable 
doubt." 

By  Instruction  Na  1,  the  jury  were  charg- 
ed as  follows: 

"Tea  are  instructed,  that  the  defendant  is 
presumed  innocent,  and  that  this  presumption 
remains  with  him  during  the  trial  until  it  has 
been  overcome  by  legal  and  competent  evidence, 
auffident  to  satisfy  your  pilnda  of  his  guilt  be- 
yond a  reasonable  doubt." 

The  court  also  gave  the  f<^owlng  instruc- 
tion: 

"If,  after  a  careful  and  fair  consideration  of 
the  testimony  in  the  whole  case,  you  have  a 
reasonable  doubt  of  defendant's  guilt,  you  will 
resolve  that  doobt  in  favor  of  defendant  and 
return  a  verdict  ^  acqnlttaL" 

The  argument  Is  advanced  that  instruction 
Nol  3  Is  the  substantive  instmetlon  of  the 
whole  charge  to  the  jury;  that  it  is  the 
only  Instruction  adidsing  the  jury  under 
what  circumstances  they  sbonld  find  defend- 
ant guilty  and  upon  what  degree  of  proof  the 
ctmvlctlon  should  be  based;  and  being,  the 
only  substantive  Instruction  contained  in  the 
general  charge.  It  was  particularly  prejudl- 
dal  to  defendant  to  oralt  the  words  "beyond 
a  reasonable  doubt"  from  this  particular  in- 
struction, because  the  jury  without  the  use 
of  such  words  would  be  permitted  by  said  In- 
struction to  convict  defendant,  were  they 
only  satisfied  of  guilt  by  a  ftlr  preponder- 
ance of  the  evldoice. 

The  contention  urged  finds  sinne  supptnt 
In  the  early  oplntons  of  this  ooort   On  tibe 


other  hand,  there  are  numerous  and  later 
authorities  to  the  effect  that  the  instructions 
must  be  considered  as  a  whole,  and  if,  when 
considered  together,  they  fairly  and  correctly 
state  the  law  applicable  to  the  case  and  are 
not  misleading,  they  will  be  sufficient.  Up- 
dike V.  State,  9  OkL  Cr.  124,  130  Pac  1107; 
Nutt  V.  State,  8  Okl.  Cr.  266,  128  Pac.  165; 
Davis  V.  State,  16  Oki.  Cr.  377, 182  Pac  909; 
Davis  V.  State.  16  OkL  C^.  661. 182  Pac.  909; 
Dunbar  v.  State,  lA  OkL  Gr.  818. 178  Pac.  699. 
Also: 

"Defendant  is  not  permitted  to  pick  out  a 
certain  Instruction  and  ask  the  court  to  past 
Qpon  its  correctness  separate  and  apart  from 
the  instructions  as  a  wliole."  Inklebarger  v. 
State,  8  OU.  Or.  816,  127  Pac  707. 

The  trial  court  here  gave  the  benefit  to 
defendant  of  an  instruction  on  the  presump- 
tion of  innocence,  and  further  told  the  Jury 
that  upon  the  whole  case  they  must  be  satis- 
fled  of  the  guilt  of  defendant  beyond  a  rea- 
S(HiaMe  doubt,  else  they  must  acquit. 

The  issue  In  tbls  case  was  not  InrolTed. 
Defendant  merely  denied  his  guilt,  be  lnta> 
poaed  no  affirmative  defOnse.  While  instruc- 
tion No.  3  is  Incomplete  within  itself,  it  la 
not  in  direct  conflict  with  instructlous  Nos. 
1  and  6,  heretofore  referred  to,  and^  when 
supplemented  by  said  Instructions,  it  Is  onr 
<Vlnion  tnat  the  doctrine  ofl  "reasonable 
doubt"  was  fairly  convcTod  to  tte  jury.  The 
principle  of  reaawable  doubt  at  this  late  day 
is  so  firmly  intrenched  In  the  criminal  juris- 
prudence of  ttils  Gocmtry,  and  Is  so  wdl 
known  by  jurors  generally,  aa  certainly  not 
to  require  constant  repetition  of  the  rule  In 
every  paragraph  of  the  daarge,  especially, 
where  the  Issues  are  not  Involved  and  no  af* 
flxmatlTe  defense  Is  Interposed. 

In  view  of  the  Qwdflc  provisl<ai8  of  sectloii 
6006,  BeTlsed  Laws  1910  (wUch  was  not  In 
force  at  the  time  the  cases  relied  upon 
defendant's  counsel  were  decided),  that  the 
appellate  court  shall  not  set  aside  any  judg- 
ment on  the  ground,  among  oUiers,  of  the 
misdirection  of  the  jucy,  unless  It  appears 
after  an  examination  of  the  entire  record  that 
the  error  complained  of  has  probably  result- 
ed in  a  miscarriage  of  justice,  or  constltDtes 
a  substantial  vlolatltm  of  a  constitutional  or 
statutory  rl^t.  It  cannot  be  said  that  the 
instruction  copiplalned  ot  when  considered 
In  connection  with  the  other  Instructions 
given,  in  any  way  tended  to  d^iriTe  def«d- 
ant  of  proof  of  bis  guilt  beyond  a  reasonable 
doubt,  or  resulted  to  his  prejudice  to  the 
extent  of  depriving  him  of  a  fair  triaL  See, 
also,  Teague  t.  State.  100  B.  W.  401;  Ed- 
wards V.  State,  68  Tex.  Cr.  B.  842, 125  S.  W. 
804;  James  r.  State,  74  Tex.  Or.  B.  138. 
167  S.  W.  727;  Nance  t.  Stater  126  Ga.  05, 
64  S.  E.  932;  Watta  State,  9  Oa.  App^ 
500,  71  a  E.  766. 

[a]  Further  it  Is  contended  that  the  trial 
court  erred  in  giving  Inatructloa  No,  8^  which 
is  as  follows: 
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"If  70a  find  that  any  wltneu  hu  willfiilly 
tntifled  falsely  to  any  material  Question,  then 
Ton  an  at  liberty  to  disregard  the  whole  of 
the  testimony  of  aach  witness,  except  so  far 
aa  the  same  may  b«  corroborated  by  other 
credible  eTidence." 

The  Inatmctlon  was  excepted  to  at  the  time 
as  not  being  the  law  applicable  to  the  case. 
It  Is  urged  that  the  instruction  Is  fatally 
defective,  In  that  It  invades  the  province  of 
the  Jury  and  binds  them  to  believe  and  act 
upon  the  corroborated  portion  of  the  testi- 
mony of  the  witness,  although  ttie  Jury 
may  not  In  fact  t>elieve  any  of  It 

The  contention  urged  finds  much  support  in 
the  former  decisions  of  this  court,  beginning 
vrith  the  case  of  Rea  v.  State,  3  Obi.  Cr.  269, 
105  Pac.  381.  The  decision  in  the  Eea  Case 
was  based  upon  the  decisions  of  the  Supreme 
Court  of  Kansas  in  the  cases  of  Shellabai^r 
v.  Nafus.  16  Kan.  547,  and  State  v.  Potter, 
16  Kan.  99.  The  instruction  dlsai^roved  by 
the  Supreme  Court  of  Kansas  In  the  Shella- 
barger  and  Potter  Cases  was  entirely  differ- 
ent to  the  one  condemned  by  this  court  in 
the  case  of  Rea  v.  State,  which  decision  was 
followed  in  the  later  cases  relied  upon.  The 
instruction  condemned  lo  the  Kansas  cases 
was  as  follows: 

"If  any  witoess  has  willfuDy  testified  false- 
ly to  any  material  fact  in  the  case,  then  the 
jury  should  disregard  all  the  testimony  of  sujeh 
witnesa." 

That  Instruction  was  a  plain  mandate  to 
the  Jury  to  disregard  all  the  testimony  of  any 
\vltne6s  whom  they  l>elleved  had  willfully 
testified  falsely  to  any  material  fact  The 
jury  was  left  no  discretion;  they  were  t<^d 
they  should  disregard  all  the  testimony  of 
such  a  witness.  The  Instruction,  therefore, 
was  a  plain  invasion  of  the  province  of  the 
Jury  to  Judge  of  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  e^ven  to  their 
testimony. 

The  Instruction  here  given,  however,  is  not 
mandatory  in  its  terms,  but  merely  tells  the 
Jury  that  they  are  at  liberty  to  disregard 
ttie  testimony  of  any,  witness  whom  they 
may  believe  has  willfully  testified  falsely 
to  any  material  fact  except  in  so  far  as  the 
same  may  be  corroborated  by  other  credible 
evidence.  Analyzed,  the  instruction  means 
that,  if  the  testimony  of  a  witness  whom  the 
Jury  believes  has  willfully  testified  falsely 
to  a  material  fact  is  corroborated  by  other 
credible  evidence,  then  the  Jnry  sbonld  not 
arbitrarily  disregard  it 

Some  courts  hold  that  it  Is  ptopes  to  in- 
struct the  Jury  that  they  may  disregard  the 
entire  evidence  of  a  witness  whom  they  be- 
lieve has  willfully  sworn  falsely  to  a  mate- 
rial fact:  on  the  other  hand,  the  holding  is, 
and  we  think  supported  by  the  weight  of 
authority  and  by  better  reasoning,  that, 
while  a  witness  may  Intentionally  swear 
thlaely  to  some  material  fact,  nevwlAeless 
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he  might,  from  motive,  or  ladc  of  motive,  or 
some  other  reason,  swear  truthfully  aa  to 
other  facts,  and  therefore  it  would  not  be 
proper  to  Instruct  the  Juir  to  disregard  his 
entire  testimony,  but  hold  that  where  the 
testimony  of  such  witness  Is  uncorroborated, 
the  Jury  may  disregard  it,  but,  if  his  testi- 
mony is  corroborated,  they  may  not  disregard 
it  arbitrarily,  but  must  pay  heed  to  and  con- 
sider and  weigh  it  as  they  would  the  testi- 
mony of  other  witnesses. 

[4]  The  instruction  here  complained 
we  believe,  attempts  to  tell  the  Jury  that  ai- 
though  they  may  believe  a  witness  has  will- 
fully testified  falsely  to  a  material  ma  tier  in 
issue,  they  are  not  at  liberty  to  arbitrarily 
disregard  the  testimony  of  such  witness,  If 
the  same  be  corroborated  by  other  credible 
evidence.  Nowhere  is  the  Jury  told  that  they 
must  accept,  act  upon,  and  believe  the  testi- 
mony of  such  witness  in  any  particular.  In 
this  respect  the  Instruction  Is  materially  dif- 
ferent from  that  condemned  In  the  Kansas 
cases,  upon  which  the  dedsltm  In  the  case 
of  Rea  V.  State  Is  based. 

In  the  case  of  Faulkner  v.  Territory,  6  N, 
M.  464.  at  page  486,  30  Pac.  905,  at  page  911, 
the  Supreme  Court  of  New  Mexico,  constru- 
ing an  identical  instruction  applicable  alone 
to  defendant's  testimony,  said  the  fcdlowing: 

"By  another  instruction  the  Jury  were  told 
that  If  you  believe  from  the  evidence  that 
the  defendant,  as  a  witness,  *  *  *  has  will- 
fully Bworn  falsely  in  this  trial  as  to  any  mat- 
ter or  thing  material  to  the  issue  in  this  case, 
then  you  are  at  liberty  to  disregard  his  entire 
testimony,  except  so  far  as  it  has  been  corrob- 
orated by  other  credible  evidence,  or  by  facts 
and  drcumstances  proved  on  the  triaL'  It  la 
urged  that  this  is  erroneous,  because  It  Is  not 
the  law  In  civil  cases,  much  less  in  criming, 
that  the  testimony  of  a  party  must  be  corrol)- 
orated  In  order  to  be  believed  by  the  Jnry. 
While  this  is  true,  we  fail  to  see  the  applica- 
bility of  the  objection  to  the  instraction  before 
aa.  The  court  does  not  say  that  the  defend- 
ant's testimony,  as  such,  must  be  corroborated, 
but,  if  they  believe  that  he  has  willfully  sworn 
falsely  to  materiid  matters,  that  they  are  at 
liberty  to  disregard  that  portion  unless  corrob- 
orated. The  Instruction  was  favorable  to  bim 
rather  than  otherwise,  as  it  protected  testi- 
mony favorable  to  him  from  other  witnesses, 
even  though  he  might  have  discredited  it  by  his 
false  swearing,  if  the' jury  found  that  he  had 
sworn  falsely.  That  this  Is  a  correct  instruc- 
tion is  fnlly  sustained  by  adjudicated  cases. 
Some  judges  liave  directed  Juries  to  disregard 
such  testimony,  and  the  appellate  tribunals 
have  said  It  was  error.  In  this  ease,  how- 
ever, the  Judge  gave  them  the  law,  and  said 
they  were  at  liberty  to  disregard  it  unless  cor- 
roborated. Jones  V.  People,  2  Colo.  351;  Mead 
v.  McGraw.  19  Ohio  St.  55;  Senter  v.  Carr, 
IS  N.  H.  351;  10  Grim.  Law  filag.  p.  167,  i 
10," 

Other  decisions  In  principle  substantially 
the  same  are  as  follows:  Churchwell  v.  State* 
U7  Ala.  124,  23  South.  72;  Wynne  v.  Stata* 
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155  Ala.  99,  46  South.  459;  Seawrlgbt  T. 
State,  160  Ala.  33,  49  Soath.  825;  Rider  t. 
People,  110  HL  11;  Niezorawskl,  t.  State, 
131  WlB.  166,  111  N.  W.  250. 

Hie  reasond  statpd  for  holding  It  to  be 
rererslble  error  in  the  Rea  Case,  and  those 
cases  which  follow  the  line  of  reasoning 
given  In  the  Rea  Case  (upon  more  mature 
reflection,  and  In  view  of  the  fact  that  the 
Rea  Case  was  based  upon  two  declslcHis  of 
the  Kansas  Supreme  Court  reversing  cases 
upon  an  entirely  different  instruction),  we 
think  should  not  be  followed  at  this  time, 
and,  for  reasons  here  given,  the  holding  in 
the  Rea  Case,  and  the  others  f<dlovlng  It.  U 
disapproved  and  overruled. 

The  learned  Judge  who  wrote  the  opin- 
l<m  in  the  Rea  Case  evidently  appreciated 
the  fact  that  this  court  had  overstepped  the 
bounds  of  propriety  In  holding  the  giving  of 
such  an  instruction  reversible  error,  for, 
in  the  later  case  of  Wlllfams  v.  State,  9  Okl. 
Or.  206,  131  Pac.  179,  he  stated: 

"We  do  not  think,  however,  that  the  giving 
of  this  instruction  is  necessarily  reversible  er- 
ror, because  cases  may  arise  In  which  such  an 
instmctiion  would  be  beneficial  to  th«  defendant; 
or  in  whldi  the  evidence  warn  so  dear  and  eon- 
dualTe  as  to  the  guilt  of  the  defnodant  that 
there  could  be  no  question  that  he  was  not 
iojnfed  by  such  instruction.  The  better  plan 
is  for  the  trial,  court  not  to  attempt  to  give 
the  jury  an  instruction  as  to  whom  they  shall 
believe  or  whom  they  may  disbelieve,  but  to 
leave  this  matter  to  the  common  sense,  sound 
Judgment,  and  ezjwrlenee  of  the  Jurors." 

This  court  has  held  that  the  general  in- 
stmctton  on  the  credibility  of  witnesses  is 
a  Buffldent  rule  for  the  guidance  of  the  Jury. 
Munson  v.  State,  13  OkL  Cr.  569,  165  Pac. 
1162 ;  Dameal  v.  State,  14  Okl.  Or.  540,  174 
Pac.  290,  1  A.  U  R.  638.  In  the  Instant 
case  the  trial  court  also  gave  sudi  general  in- 
struction In  Its  usual  form. 

The  prosecuting  witness,  Capps,  testified 
that  defendant  pointed  a  Winchester  rifle 
at  him.  In  this  he  was  corroborated  by  the 
testimony  of  his  wife.  Defendant  denied 
pointing  the  Winchester  rifle  at  Capps.  In 
this  he  was  corroborated  by  the  testimony  of 
his  tenant,  Thomllnson.  The  material  ques- 
tion to  be  determined  was  whether  or  not 
defendant  had  pointed  the  Winchester  rifle 
at  Capps.  The  InstmctUm  complained,  of 
appears  to  have  been  equally  as  applicable  to 
the  prosecution's  evidence  as  to  that  ot  flie 
defense.  We  fall  to  see  wherein  it  worked 
harm  to  defendant,  without  harm  to  the 
state.  On  the  other  band,  if  it  was  beneficial 
to  the  state,  it  was  equally  beneficial  to  de- 
fendant. Impartially  considered,  however, 
we  bellerd  that  the  instructlMi  was  not  a 
comment  upon  the  weight  of  the  evidence  of 
any  witness,  nor  an  invasion  of  the  province 
of  the  Jury  as  to  the  credll}!!!^  of  the  wit- 
nesses, especially  when  considered  in  connec- 


tion with  the  general  Instruction  nsnally  giv- 
en as  to  the  credibility  of  witnesses  here- 
tofore referred  to. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  la  affirmed. 

DOYLB,  P.      and  BESSBZ.  J«  ooncur. 


MICHAEL  V.  BUSH  et  al.    (No.  2413.) 

(Suprana  Court  of  New  ATexico.   Jan.  17* 
1921.) 

(BvUeOma       the  Court.) 

Courts  ^=>475(2,  3)— District  courts  have  «• 
original  lurisdlctlon  to  allow  cl^a  against 
admlnlsTrator. 
The  district  conrta  have  no  original  Ju- 
risdiction to  allow  a  claim  against  an  admin- 
istrator and  the  surety  on  his  bond,  where 
the  probate  court  had  jurisdiction  and  the  claim 
has  been  filed,  allowed,  and  paid  In  part  in  the 
probate  court,  no  appeal  from  the  action  of 
the  probate  court  having  been  taken,  and  the 
complaint  neither  aQeges  grounds  of  equitable 
relief  nor  aeefcs  such  relief  in  tJie  prayer,  but 
asks  only  for  a  mtmey  Judgmoit  against  the  ad- 
ministrator and  his  surety. 

Appeal  from  District  Oonr^  Ooadalnpe 

County;  Leahy,  Judge. 

Action  by  J(An  Midiael  gainst  Fred  J. 
Busli,  administrator,  and  anotber.  Judgment 
for  plaintiff,  and  defendants  anieaL  Beren- 

ed,  with  instructions. 

H.  R.  Parsons,  of  Ft  Sumner,  for  appel- 
lants. 

F.  Fairdoth,  of  Santa  Rosa,  for  appellee. 

RATN0U>8,  J.  0^8  is  an  appeal  team 
the  Judgment  of  the  district  court  of  the 
Fourth  Judicial  district,  sitting  In  and  for  the 
coimty  of  Guadalupe,  against  Fred  J.  Buab* 
administrator  of  the  estate  of  James  H. 
Rodgers,  deceased,  and  the  American  Surety 
Company,  the  surety  on  said  administrator's 
bond. 

Early  in  1916  tbe  appellant,  Fred  J.  Bush, 
was  appointed  administrator  of  the  estate  of 
James  M.  Rodgers,  deceased,  and  duly  quali- 
fied, giving  a  bond  as  administrator  with  the 
appellant,  the  American  Surety  Company,  as 
his  surety.  During  the  course  <^  Uie  admin- 
istration of  the  estate,  the  eiact  date  not  ap- 
pearing in  the  tnuuKTtpt,  the  administrator 
approved  and  the  probate  court  allowed  the 
claim  of  the  app^lee,  Midiael,  fca  the  sum 
of  ¥285.35.  On  this  dalm  fl25  was  paid  by 
the  administrator,  leavli^  a  balance  unpaid 
of  ¥160.85,  with  interest  On'Mardi  15, 1017, 
the  final  account  of  tlie  administrator  was 
filed,  and  after  due  notice  bad  been  given  was 
approved  by  the  probate  court  on  May  T, 
1917.   The  court  on  tbis  date  also  entered 
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an  order  redtlnr  tbat  there  were  no  fonda 
to  pay  the  claim  of  aald  -appellee,  J<An  Ml- 
diael,  biit  tbat  aald  admlniatrator,  Boah) 
■hoiild  aaalgn  and  set  over  to  aald  Mldiad 
an  nneolleeted  acoonnta  of  flie  estate  doe  the 
deceased,  Rodgers.  and  that — 

'^pon  the  filing  of  said  asaienment  with 
the  clerk  of  the  probate  court,  then  and  there- 
upon said  Boah  shall  be  dlacharged  as  admlnia- 
tratOT,  and  said  Snsh,  as  principal^  and  tiie 
American  Seretr  Gompanr  of  New  Tork  as 
his  snretiea,  sh^  be  ttien  and  tberenpon  re- 
leased from  any  and  all  Uabfllty  npon  a  certain 
bond  ezecated  bj  them,  filed  In  tUa  matter  by 
■aid  adminietratOT." 

Uore  than  eight  months  prior  to  the  entry 
of  this  OTder,  or  on  Angnst  17.  Idld,  the  ap- 
petUee  Midui^  lAo  was  the  plalntlfl  In  the 
case  btfow,  filed  his  cooq^alnt  In  the  strict 
court,  setting  up  the  death  of  Bodeers,  the 
appointment  and  anallflcatUn  Bnab  as  ad- 
ministrator, the  approval  and  allowance  of 
his  claim  by  the  administrator  and  tb»  court, 
and  0»  partial  payment  of  f  12B  in  said  <Aalm. 
He  prayed  Judgment  against  flie  adndnlstra- 
tor  and  his  sorety  for  the  balance  ot  $100.35. 
He  also  alleged  that  his  dalm  was  a  prefer- 
red one,  had  been  allowed  as  such,  that  the 
Bdmtnlstiator  had  not  properly  collected  the 
assets  ot  the  estate^  and,  further,  that  had 
said  administrator  so  collected  the  assets, 
there  would  have  been  sufficient  funds  to  pay 
bis  claim  In  fun.  No  ground  tac  equltabte 
relief  Is  alleged  oar  prayed  ftnr,  and  a  money 
Judgment  alone  Is  sought. 

On  S^tember  6,  1917,  more  than  a  year 
after  the  filing  of  the  complaint,  the  defend- 
ants filed  thrir  first  amended  answer,  setting 
up  the  discharge  of  the  administrator  and 
the  order  of  the  probate  court  made  May  7, 
IBlt.  Hiej  also  denied  the  derastavlt  alleg- 
ed In  the  complaint 

Plalntlfr  below,  appellee  here,  demurred  to 
the  paragrapha  of  the  answer  setting  up  the 
dlsdhatge  and  order  of  the  probate  court  on 
the  ground  that  they  state  no  defense.  This 
demurrer  was  sustained,  and  snbseqnently, 
no  further  pleading  having  been  filed  the 
appellants,  on  January  6,  1919,  judgment  by 
default  against  said  appellants  was  taken  for 
the  amount  prayed  for  in  the  complaint. 
iTora  the  Judgment  thus  rendered  this  appeal 
Is  taken. 

Appellants  assign  as  error  that  the  com- 
plaint did  not  cmtatn  necessary  allegations 
Showing  that  permission  to  sue  on  the  admln- 
latrator'a  b<md  had  been  obtained  from  the 
probate  court,  and  in  his  brief  counsel  argues 
^t  ue  complaint  does  not  state  fftcts  suffl- 
dent  to  constltnte  a  cause  of  action.  This 
point  Is  raised  for  the  first  time  In  this  court, 
but  as  has  been  decided  in  many  cases,  the 
objectim  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
^y  be  raised  at  any  stage  of  the  proceed- 
ing!. Baca  T.  Perea,  20  N.  M.  442,  at  page 


446,  184  Pac.  482,  where  the  authorities  on 
this  proposition  are  collected. 

The  cratentioa  of  the  appellants  goal  to 
the  merite  of  the  case  and  la  controlling. 
In  our  opinion  the  objection  to  the  complaint 
ia  well  tafeoi,  as  It  does  not  stete  a  cause  of 
action.  The  complaint  ,was  filed  in  the  dis- 
trict court  during  the  progrras  of  the  admin- 
istratlan  of  the  estate  in  the  probate  court 
before  final  settlrauoit,  and  no  appeal  Is  at- 
tempted to  have  been  taken  from  an  order 
made  during  the  progress  o£  the  administra- 
tion; but,  on  the  contrary,  the  comtdalnt 
shows  that  attempt  was  made  to  allege  devas- 
tavit by  the  administrator,  to  inquire  into  tba 
order  of  the  probate  court  allowing  the  ac- 
count, and  to  substitute  for  such  allowance 
a  Judgm^t  against  the  administrator  and 
his  surety  on  an  alleged  preferred  claim.  It 
Is  doubtful  whetbw  sudi  a  case  aa  the  pres- 
ent one  could  be  maintained  against  the  sure- 
ty on  an  administrator's  bond  or  against  the 
administrator  before  the  accounting  and  final 
settlement  We  do  not  decide  the  case  upon 
that  ground,  however,  but  upon  the  ground 
that  the  district  court  Is  without  Jurisdiction 
except  upon  appeal  in  a  suit  like  the  presoit; 
one,  where  no  ground  of  eq^taUe  Jurisdic- 
tion is  alleged  as  in  Perea  v.  Barela,  5  N.  M. 
468.  472,  28  Pac.  766;  Perea  v.  Barela,  6  N. 
M.  239,  247;  Gandelaria  v.  Miera,  18  N.  M. 
118, 134  Pac.  829.  Here  an  attempt  is  made 
to  have  a  claim  against  a  decedent's  estete 
adjudicated  In  the  first  Inatance  in  fiie  dis- 
trict court  and  a  money  Judgment  only 
sought  The  probate  court  had  exclu^ve  Ju- 
risdiction of  matters  of  this  nature,  and  such 
a  suit  as  is  here  brought  Is  spedflcally  pro- 
hibited by  our  statote.  The  remedy  by  ap* 
peal  to  the  district  court  from  orders  of  the 
probate  court  Is  given  by  sections  1438  and 
1439,  Code  191S,  and  the  Laws  of  1915,  chap- 
ter 99:  No  attempt  Is  here  made  to  proceed 
under  the  Laws  of  1919,  chapter  40.  which 
was  not  In  force  at  the  ttme  this  suit  was 
instituted.  A  reading  of  the  statute  which 
follows  will  show  that  the  only  remedy  for 
one  aggrieved  by  an  order  of  the  probate 
court,  such  court  having  Jurisdiction,  Is  to 
appeal  to  the  district  court 

"The  probate  courts  shall  have  exduidve 
original  jarisdiction  In  an  the  following  caus- 
es, to  wit:  •  •  •  The  settlement  and  allow- 
ance of  accounts  of  executors,  administrators 
and  gnardians;  *  •  •  the  hearing  and  de- 
termination of  all  controversie^^espectiog  the 
duties,  accounts  and  aettlements  of  executors, 
admliuBtratorB  and  guardians,  *  •  *  the 
hearing  and  determination  of  all  controversies 
respecting  any  order,  judgment  or  decree  in 
such  probate  courts  with  reference  to  any  of 
the  foregoing  matters  of  which  the  probate 
courts  are  her^  given  exdauve  original  jq- 
risdSetlwi,  and  no  suit  shall  be  prosecuted  or 
begun  in  any  district  court  to  review  or  in 
any  manner  Inquire  Into  or  reopen  or  set  aside 
any  such  order,  judgment  or  decree,  and  no 
Bocb  order.  Judgment  or  decree  shall  be  re- 


Digitized  by  Google 


906 


19S  PAOnriO  BBPOBTEB 


(N.M. 


viewed  or  examined  In  asy  district  conrt  ex- 
cept QpOD  an  appeal  taken  In  the  maimer  pro- 
vided by  law."    Code  1916,  §  1430. 

This  section  of  the  Code  of  1915  is  taken 
from  Laws  1889,  c.  90,  S  46.  Tbe  Consti- 
tution of  the  state  of  New  Mexico  (artlole  0. 
I  23)  provides  as  follows: 

"The  probate  court  is  hereby  established  for 
each  connty,  which  shall  be  a  court  of  record, 
and  until  otherwise  provided  by  law,  shaU  have 
the  same  jurisdiction  as  is  now  exercised  by 
the  probate  courts  of  the  territory  of  New 
Mextco." 

It  will  thus  be  seal  that  under  tbe  law  of 
the  territory  of  New  Mexico  the  probate 
codrta  have  exdluslve,  original  Jurisdictl<m  of 
.  matters  wUch  aie  attempted  to  be  adjudicat- 
ed In  this  suit,  and  that  the  Jurisdiction  of 
the  district  courts  In  actions  o1\  this  kind 
could  be  Inn^ed  (mly  by  ai^eal. 

The  objection  that  tbe  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  is  well  taken,  and  tbe  case  Is  reversed, 
with  instructions  to  dismiss  the  complaint; 
and  It  Is  so  ordered. 

B0BBRT8,  O.  X,  and  PARKBE,  J.,  ooncar. 


PANKEY  V.  ORTIZ  et  al.    (No.  2146.) 

(Supreme  Court  of  New  Hexloo.   Jan.  14. 
1821.) 

(BvUdbu*  &V  th«  Oourt.} 

1.  QuIatlRg  title  «=34— Pleading  held  to  show 
adequate  nniMly  In  ejeetmant 

In  a  suit  to  quiet  title,  where  the  complaint 
alleges  the  defendants  are  in  possession  of  the 
land  title  to  which  is  soagbt  to  be  quieted,  that 
they  are  cnltivatiDg  it  and  have  fenced  it,  and 
the  answer  seta  up  title,  possession,  and  the 
right  to  possession  in  the  defendants,  tbe 
plaintiff  baa  a  plain,  adequate,  and  complete 
remedy  at  law  In  ejectment,  and  the  suit  to 
quiet  title  cannot  be  maintained. 

2.  Jury  «=3i3(l5)— Pleadlig  title  as  defease 
la  suit  to  quiet  title  gave  right  to  try  oass 
witti  Jury. 

In  a  suit  to  quiet  title,  where  the  com- 
plaint alleges  defendants  are  in  possession  of 
the  land  title  to  which  la  sought  to  be  quieted, 
that  they  a«i  cnltlT^lnB  it  and  have  fenced 
it,  and  the  answer  sets  up  title,  possession,  and 
the  right  to  possession  in  the  defendants, 
th^,  the  defendants,  have  a  constitutional 
rii^t  to  trial  by  jury,  and  the  court  is  without 
jurisdiction  to  try  the  case  as  a  suit  In  equity. 

8.  Qalstlag  title  «ss>s-^alt  oaaaot  he  maln- 
tidaed  to  preveiit  Msltipllolty  el  salts  whes 
awroa  of  oolor  of  title  alone  eofflnoa  to  de- 
fendants. 

A  court  of  equity  cannot,  under  its  gen- 
eral powers,  take  Jurisdiction  in  a  suit  to  quiet 


title  brought  by  one  plaiatilT  against  numerous 
defendants  to  prevent  multiplidty  <tf  nuits, 
when  the  defendants  have  nothing  in  common 
except  their  source  of  color  of  title,  and  each 
defendant  has  a  distinct,  Afferent,  and  separate 
defense. 

4.  Partition  «=»5l~Q>letlng  title  «»3l— Senr- 
lee  by  pnhlleatlon  en  persons  In  possessloa  as 
unknown  owners  Is  Insufflolent. 
Where  plaintiffs  in  a  partition  suit,  or  a 
soit  to  quiet  title,  have  knowledge  or  the  means 
of  knowledge  as  to  persons  in  actual  adverse 
possession  of  the  lands  to  be  partitioned,  or  the 
title  to  which  is  sought  to  be  quieted,  audi 
persons  cannot  be  bound  b;  a  decree  in  the 
partition  suit  or  suit  to  quiet  title  by  serv- 
ice by  publication  under  the  name  of  "unknown 
owners."  They  are  entitled  to  personal  serv- 
ice under  such  drcomstsnces.  Priest  et  id. 
V.  Las  Vegas,  16  N.  M.  692.  120  Fae.  8D4, 
and  La  (Xieva  Bandi  Co.  v.  Bodrfgue^  17 
N.  M.  266.  134  Fa&  228,  feOowed. 

Appeal  from  District  Court,  Santa  F« 
Ooanty ;  Abbott.  Jodgew 

Suit  by  Benjamin  F.  Pankey  against  An- 
twdo  Ortiz  and  others.  Decree  for  plalntifr, 
and  defendants  appeal.  Reversed. 

F.  W.  C!lancy>  of  Santa  FS.  fat  appellants. 
Oatron  ft  Oatron,  ot  Santa  F4,  for  appellee. 

RAYNOIJ>S,  J.  TbSa  Is  a  Boit  In  txpAty 
begun  May  1,  1909,  by  tbe  plaintiff,  Faukey, 
to  aulet  tlUe  and  to  obtain  an  InJuncUoi 
against  the  defendants  restraining  thm  from 
trespassing  on  a  tract  of  land  known  as  the 
CadlUal,  alleged  to  be  within  the  Eaton  or 
San  Cristobal  grant,  of  which  plaintiff  claims 
to  be  the  owner.  The  complaint  sets  up  that 
the  defendants  during  the  year  1908  erected 
a  fence  upon  the  Cadillal  tract  and  are 
now  cultivating  the  soil  <^  the  said  tract 
without  permission  of  the  plaintiff  and  are 
preventing  the  plaintiff  from  farming  the 
same,  that  defeudanta  Intend  to  continue  cul- 
tivating tbe  soU  of  said  tract  and  to  keep 
the  plaintiff  out  of  possession  of  his  said 
farming  land,  and  prays  that  defendants  be 
enjoined  and  that  title  be  quieted  in  plaintiff. 
A  temporary  injunction  was  Issued,  but  was 
afterwards  dissolved  upon  motion  of  defend- 
ants supported  by  affidavits.  Thereafter  a 
demurrer  to  the  ctHiiplaint  was  filed  which 
raises  the  Jurisdictional  question  that  the 
complaint  does  not  show  that  plalntlfl  or  any 
one  under  whom  he  claimed  has  ever  had 
possession  of  the  lands  within  the  Cadillal 
tract,  but  does  show  that  d^endants  are 
in  actual  possesion  of  the  land,  and  that  the 
pl^ntlff  is  not  entitled  to  any  equitable  re- 
lief until  he  establishes  his  title  by  an  ac- 
tion at  law.  The  demurrer  was  overruled 
by  the  court,  and  ttie  action  is  assigned  as 
error. 

The  d^mdants  Oua  filed  an  answer  al- 
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leging  that  the  OadUlal  tract  1b  oatslde  the 
landa  of  the  Eaton  graDt,  lying  to  the  west 
thereof,  and  avers  that  the  fence  mentioned 
In  the  complaint  was  not  erected  In  1908,  as 
stated  In  complaint,  but  at  some  time  In  the 
year  1884,  shortly  after  the  enactment  of  a 
statute  which  became  a  law  April  2,  1884. 
The  answer  further  alleges  that  the  fence 
has  been  k^t  up,  maintained,  and  repaired 
down  to  the  present  time.  The  answer  ad- 
mits that  the  defendants  are  engaged  In 
cultivating  the  soil  of  portions  of  the  CadUlal 
wlttiout  permlBsdon  of  the  plaintiff,  and  that 
they  Intend,  m  they  have  the  lawful  right 
to  dOb  to  ctmtlnue  such  coltlvatlng  of  the 
land.  The  answer  further  alleges  that  each 
of  the  defendant^  Is  the  ownee  of  one  or 
nunna  pieces  within  the  Gadlllal  of  whltdi  he 
and  his  ancestors  and  predecessws  in  tltie 
have  had  opea,  notorious,  exclnslTe,  adverae 
possession,  hostile  to  the  world  ever  since 
the  year  1846,  Bteadlly  and  continuously  ua- 
tng  the  same  from  year  to  year  for  agricul- 
tural and  graslng  purposes,  and  that  their 
raid  adverse  posseMlon  was  an  actual  and 
visible  appropriation  of  land  cmnmenced  and 
continued  in  good  ftilth  wAer  color  of  title 
and  claim  of  right  Inconsistent  with  and  hos- 
tile to  the  claim  of  any  other  person,  of 
whl<!h  fiict  plaintiff  had  notice  and  knowl- 
edge at  or  before  the  time  ot  his  purchase  of 
any  Intraeat  In  the  said  Eaton  grant,  and 
further  that  the  chain  of  title  of  each  defend- 
ant is  differoit  and  Independcsit  from  the 
chain  of  title  to  the  pieces  of  land  belonging 
to  any  of  the  other  defendants,  and  Uiat  each 
Is  entitled  to  a  separate  trial  by  Jury  before 
he  can  be  lawfully  dispossessed  of  his  land 
within  the  Cadlllal  tract. 

The  complaint  having  set  up  a  deralgn- 
ment  of  title  through  a  Judgment  and  decree 
of  the  district  court  of  Bernalillo  county  en- 
tered on  November  2,  1903,  which  adjudicat- 
ed the  title  of  the  Eaton  grant  In  the  said 
Thomas  B.  Catron,  Saron  N.  Laugblln,  and 
other  minor  holders,  the  answer  alleges  that 
said  decree  Is  without  force  or  effect  so  far 
as  these  defendants  are  concerned,  as  the 
allegatloQB  of  the  complaint  do  not  In  any 
way  connect  these  defendants  or  any  of 
them  with  the  said  cause,  and  they  further 
say  that  they  were  not,  nor  were  any  of 
them,  parties  to  said  cause.  To  the  answer 
of  the  defendants  plaintiff  filed  a  reply  ai- 
ling that  in  1903  said  lands  were  sold  by 
partition  decree  as  origlnaUy  pleaded  In  the 
complaint,  and  that  the  defendants  and  their 
ancestors  were  designated  as  unknown  heirs 
of  two  named  persona  deceased,  as  the  un- 
known o^'ners  of  the  Eaton  grant,  and  un- 
known claimants  of  Interest  adverse  to 
Thomas  B.  Catron  and  Nicholas  Pino,  who 
were  the  plalntlfTs  in  the  partition  suit.  De- 
fendants moved  to  strike  out  portions  of  the 
reply,  which  was  denied  by  the  court,  and 
that  action  la  assigned  lui  error. 


On  April  20,  1916,  there  was  filed  by  tiie 
defendants  a  protest  against  the  trial  of  the 
cause  in  Its  present  form,  as  such  trial  would 
deprive  them  of  their  right  to  trial  by  Jury. 
When  the  case  came  on  for  trial  before  the 
court,  the  defendants  renewed  their  objection 
to  any  trial  by  the  court  on  the  ground  that 
the  case  Involved  the  recovery  of  possessicm 
of  real  estate,  which  the  pleadings  showed 
to  be  In  the  possession  of  the  defendants. 
This  objection  was  disregarded  by  the  court. 

At  the  conclusion  of  the  taking  of  testi- 
mony def^dants  moved  the  court  to  dismiss 
the  case  on  the  ground  that  the  evidence 
showed  that  it  was  instituted  for  the  purpose 
of  depriving  the  defradants  of  the  possession 
and  of  ri^ts  of  posseodon  to  different  por- 
tions ot  the  Cadlllal,  as  to  which  eadi  de- 
f^dant  has  a  right  to  a  trial  by  Jury.  The 
record  does  not  show  any  distinct  ruling  cm 
this  motion,  but  the  court  evidently  ignor- 
ed It. 

DefmdAiti  applied  to  the  court  to  make 
findings  of  fact  and  omduslons  of  law. 
which  application  was  denied.  Defendants 
then  presented  obJecti<ms  to  the  final  decree 
proposed  by  the  plaintiff,  and  these  objec- 
tions were  overruled.  The  court  then  »teT- 
ed  a  final  decree  by*  which  the  title  of  the 
plaintiff  to  the  Gadlllal  was  established  and 
quieted  against  the  adverse  claim  of  de- 
fendants. From  this  decree  the  def^dants 
have  appealed  to  this  court,  and  have  as- 
signed, among  others,  the  following  errors: 

(1)  The  district  court  erred  in  disregard- 
ing the  protest  of  defmdants  against  any 
trial  of  the  cause  In  its  present  form  by  the 
court,  and  In  forcing  defendants  to  trial, 
thereby  depriving  them  and  each  of  them  of 
a  trial'  by  Jury,  to  whidi  they  were  eacft  en- 
titled. 

(2)  The  district  court  erred  In  disregard- 
ing the  objection  of  the  defendants  to  any 
trial  by  the  court  made  Just  before  the  begin- 
ning of  said  trial,  claiming  that  each  defend- 
ant was  entitled  to  his  trial  by  Jury  in  this 
cause,  which  Involves  the  recovery  of  the  pos- 
session of  real  estate  which  the  pleadings 
show  to  be  in  the  possession  of  the  defend- 
ants. 

(3)  The  district  court  erred  In  disregarding 
the  motion  by  defendants,  made  aft^ .  the 
conclusion  of  the  taking  of  testimony  and  be- 
fore any  findings  or  decree  were  made  by 
the  court,  to  dismiss  the  said  cause  tor  the 
reason  that  the  evidence  showed  that  It  was 
Instituted  for  the  purpose  of  depriving  de- 
fendants and  each  one  of  them  of  the  posses- 
sion, and  of  his  right  to  the  possession  of 
differ^t  portions  of  the  tract  known  as  the 
Cadlllal,  each  of  said  defendants  holding 
pcmsession  of  different  portions  of  said  tract 
by  a  differfflit  chain  of  title  fnmi  any  of  the 
other  defendants,  and  therefore  each  defend- 
ant had  a  constitutional  r^ht  to  a  separate 
and  independent  trial  by  jui?  before  his 
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right  to  the  possession  of  the  land  could  be 
determined, 

(4)  The  district  court  erred  In  d^iylng  ttie 
inoti<ni  of  defendants  to  strike  out  from  the 
evidence  parts  of  the  record  In  the  case  of 
Catron  et  aL  t.  Langhltn  et  aL  for  reasons 
set  forth  in  said  motion. 

The  complaint  alleges  that  the  defendants 
are  in  possession  of  the  land  title  to  which 
18  sought  to  be  quieted ;  that  they  have  fenc- 
ed It  and  are  cultlTating  It.  The  defendants 
demurred  to  the  complaint,  and  after  the  de- 
murrer was  overruled  and  they  had  answered 
claiming  title  and  right  to  possession,  they 
objected  to  the  trial  of  the  case  on  the  ground 
that  it  was  an  attempt  to  deprive  them  of 
their  pmsesaion  and  to  ti7  their  title  by  a 
suit  in  equity,  that  the  action  was  properly 
one  at  law  in  ejectment,  and  that  they  had 
a  constitutional  right  to  a  trial  by  jury.  This 
objection  was  raised  at  every  stage  of  the 
proceedings. 

The  statute  under  which  this  suit  to  quiet 
title  is  brought  is  as  follows: 

"An  action  to  determine  and  qnlet  the  title 
of  real  property  may  be  brought  Iiy  any  one 
having  or  claiming  an  interest  therein,  wlieth- 
er  In  or  ont  of  possessioD  of  the  same,  against 
any  person  elalining  tiUe  -thereto."  Code  l&iS, 
14887. 

Our  statutes  in  ejectment  are  found  in  sec- 
tions 4360  to  4378,  Inclusive,  Code  1915.  Sec- 
tion 4360  provides: 

"The  action  of  ejectment  may  be  maintained  . 
in  all  cases  where  the  plaintiff  is  legally  en- 
titled to  the  poBseasion  of  the  premises." 

SecUon  4362: 

*^e  action  sliall  be  proseented  In  the  real 
namea  of  the  parties,  and  shall  be  brought 
against  the  tenant  in  possesaion,  or  against  the 
person  under  whom  auch  tenant  bolds  or  daims 
possession.  Any  person  claiming  such  premis- 
es may,  on  motion,  be  made  a  defendant." 

SecUon  486S: 

"It  shall  he  snffident  for  the  plaintiff  to  de- 
clare in  his  complaint  that  on  some  day,  named 
therein,  he  was  entitled  to  the  possession  at 
the  premises,  descritring  them;  and  that  the 
defendant,  on  a  day  named  In  the  complaint, 
afterwards  entered  into  such  premises,  and 
ndawfullr  withheld  from  the  plaintiff  the  pos* 
session  thereof,  to  bis  damage  for  any  sum  he 
mar  name." 

The  right  to  trial  by  jury  upon  which  ap- 
pellants rely  is  found  In  the  Bill  of  Rights, 
article  2  of  our  Constitution,  and  is  as  fol- 
lows: 

"Sec.  12.  The  right  of  trial  by  Jury  as  it  haa 
heretofore  existed,  shall  be  secured  to  all  and 
remain  invlidate." 

Section  17  of  the  Organic  Act  establish* 
Inc  the  territory  of  New  Mexico  Qi  Stat.  45^ 
Is  aa  f(^wa; 


That  the  Oonatitation  and  all  laws  of  the 
United  States  which  are  not  locally  inapplica- 
ble shall  hare  the  same  force  and  effect  with- 
in the  said  territory  of  New  Uexico  as  else- 
where within  the  United  States." 

The  vpellee  urges  that  he  does  not  seek 
to  obtain  poesessloa  of  the  pranisei,  bnt  on- 
ly to  quiet  title  against  these  dtfendanta,  and 
that  subsequently  he  might  bring  a  salt  In 
ejectment  to  obtain  possession  of  the  land, 
and  It  was  probably  uptn  ttils  theorr  that 
the  trial  court  proceeded  with  the  case. 

[1]  1.  It  Is  a  well-established  prlndpla 
chat  equity  will  not  take  JurlsdlcCioii  where 
the  remedy  at  law  Is  slain,  adeqnatab  and 
complete. 

"In  all  cases  where  the  ^lalotitE  holds  or 
claims  to  have  a  purely  legal  estate  in  land, 
and  simply  seeks  to  have  his  tiUe  adjudicated 
upon,  or  to  recover  possession  against  an  ad- 
verse claimant  who  also  relies  upon  an  al- 
leged titie,  tiiere  being  no  equitable  feature  of 
fraud,  mistake,  or  otherwise,  calling  fw  the 
application  of  the  equitable  doctrines  or  the 
granting  of  peculiar  equitable  reliefs,  the  rem- 
edy at  law  is  adequate,  and  the  concorrent  Ja- 
riadiction  of  equity  does  not  exist.  A  anit  in 
equity,  under  its  concurrent  jurisdiction,  will 
not  be  maintained  to  take  the  place  of  the  ac- 
tion of  ejectment,  and  to  try  adverse  claims 
and  tities  to  land  which  are  wholly  legal,  and 
to  award  the  relief  of  a  recovery  ot  posses- 
sion." Pom.  Bq.  Jnr.  (4Ch  Bd.)  toL  1,  par. 
177. 

"Wbw  the  estate  or  interest  to  ba  pah 
tected  is  equitable,  the  Jurisdiction  to  quiet 
title  or  remove  dond  should  be.  exorcised 
whether  plaintiff  is  in  or  out  of  possession; 
but,  when  the  estate  or  interest  is  legal  in  its 
nature,  the  ezerdse  of  the  juriadtcUon  of 
equity  to  quiet  a  titie  or  to  remove  a  doud 
tber^rom  depends  upon  the  adequacy  of  legal 
remedies."  32  Cyc.  "Quieting  Tltte."  1908, 
and  cases  dted. 

"The  remedy  by  ejertment  Is  generally  re- 
garded aa  plain,  adequate^  and  complete,  and  a 
party  will  ordinarily  be  left  to  that  remedy 
when  it  exists.  Thus,  where  the  title  Is  purely 
a  legal  one,  and  defendant  is  in  possesdim,  the 
remedy  at  law  in  the  nature  of  an  action  of 
ejectment  is  regarded  ss  plain,  adequate,  and 
complete.'*  S2  "Quieting  Titie,"  p.  1312, 

and  cases  dted. 

[2]  2.  Where  the  jurlsdictlra  of  equity  has 
been  extended  by  statute,  and  where  there  la 
some  well-known  ground  of  equity  jurlsdhv 
tion,  and  there  Is  no  constitutional  pndil> 
bitlon,  courts  of  equity  frequently  assume 
jurisdiction.  Aa  Is  said  In  Cosmos  Explora- 
tion Ca  T.  Gray  Eagle  Oil  Co.,  112  Fed.  9, 
at  page  10.  50  C.  a  A.  84,  at  pais  88  ^  H 
K.  A.  230) : 

"The  general  disposition  of  the  courts  is  to 
retain  Jurisdiction  of  any  subject  where  there 
is  any  plausible  gronnd  of  equitable  cognisance 
(Waite  v.  O'Nefl  [C.  C]  72  Ted.  348,  856: 
Randolph  v.  Allen,  10  0.  O.  A.  863,  78  Fed. 
28,  SO;  Grather  v.  Wright,  28  a  0.  A.  49a 
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75  Fed.  74^749;  Ondy  r.  Lowe,  16B  0.  S. 
66,  75,  16  Sup.  Ot.  24,  89  K  Bd.  69),  eqte- 
didlr  wbere  raeb  jnTiediction  would  not  in- 
fringe  apon  the  constitotlonal  riglitg  of  tlie 
parties  to  a  trial  br  inry." 

"Tn  Mrenl  atatea  eqoItaUe  jariadtetion  has 
been  odarfed  1^  atatnte  so  aa  to  permit  ac- 
tions to  quiet  title,  or  remove  dood  thereon, 
to  be  maintained  ercn  vriiere  plaintiff  is  not 
in  possession.  If  these  etatutes  be  regarded 
as  giving  an  abaolote  right  to  the  equitable 
remedy  where  an  adequate  remedr  at  law  ez- 
lata,  the  effect  is  to  deprive  the  part;  in  poe- 
session  of  the  right  to  trial  br  Jury,  and  they 
are  therefore  nnconstitatloDal."  82  Gyc. 
"Quieting  Title,"  p.  1811. 

See,  also,  Tabor  t.  Oot^  IS  MldL  322; 
Newman  t.  Dnane,  89  Cal.  S97,  27  Pac.  66. 

Wbere  the  Jury  has  been  walred  expressly 
or  by  action  ot  tbe  iiartiea,  a  court  of  equity 
has  taken  Jurisdictlrai  ot  the  cause  (Green  v. 
Tomer  [G.  G.]  98  Fed.  768 ;  Hyde  v.  Bedding, 
74  CaL  493,  16  Pac  880) ;  or  where  tbe  de- 
foidant  admits  the  plaintiff  is  In  possession 
(AncDS     Oarven,  132  Oal.  691»  64  Pac.  1091). 

In  another  clasa  of  cases  where  neither 
plaintiff  nor  defendant  is  in  possesslao  and 
the  question  Is  one  merely  for  the  determina- 
tion of  the  legal  title,  courts  ot  equl^  have 
assumed  and  retained  Jurisdiction  to  qnlet 
tlUe.  Baca  t.  Anaya,  14  M.  M.  382,  94  Paa 
1017,  ao  Ann,  Oas.  77;  Mon  t.  Steinbacb, 
127  U.  S.  70,  8  Sup.  Ot  1067,  82  I*  Bd.  61; 
HoUand  t.  Cballen,  110  U.  S.  IB.  8  Sup.  CL 
495.  28  L.  Ed.  62.  Or  again  in  a  similar 
class  of  cases  wbere  the  land  is  wild  or  va- 
cant, courts  have  assumed  jurisdlctlou  to 
quiet  title.  Gage  t.  Abbott.  99  111.  866 ;  Mo- 
Orath  T.  Norcrosa,  70  N.  J.  Eq.  864,  61  AU. 
727;  Moore  t.  Shoftier,  40  Or.  488,  67  Pac. 
811 :  Oordan  v.  Ja<«8on  (a  O.)  72  Fad.  86. 
where  it  Is  said; 

"Where  laodi  were  wild  or  unoccupied.  It 
had  been  held  that  tbe  federal  coorta,  in  chan- 
cery, sitting  in  states  that  bad  adopted  ^uch 
statutes,  could  entertain  suite  to  quiet  title 
in  the  rightful  owner.  Holland  v.  Challen,  110 
XT.  S.  16,  3  S19.  Ct.  486.  But  in  such  cases 
a  court  of  law  can  afford  the  owner  no  remedy, 
and  therefore  there  is  no  right  to  a  trial  1^ 
jury,  since  such  right  existed  only  in  cases  at 
law.  It  ia  therefore  no  violation  of  the  Con- 
stitution or  statoto  to  bring  socb  suits  In  equi- 
ty. But  where  lands  are  unlawfully  oecopied. 
the  owner  can  sue  the  occupant  at  law,  and 
the  consequent  right  of  trial  by  jury  vxiatB. 
Hence  the  difference  from  the  case  where  no 
one  Is  in  possession  or  sued  at  law.  In  White- 
head V.  Shattnck,  138  IT.  8.  146.  11  Sup.  Ct 
276,  tbe  effect  of  a  similar  Iowa  statute  upon 
the  practice  of  the  federal  courts  of  that  stote 
waa  wen  eonaidered  and  clearly  reasoned  in 
an  opinion  by  Justice  Field.  It  is  wen  to  note 
that  he  bad  written  tbe  opinion  of  the  court 
in  Holland  v.  Oballen,  110  U.  S.  16,  3  8np.  Ct. 
495,  which  is  sometimes  thought  to  warrant 
suits  like  this.  But  he  clearly  indicates  the 
distinction  between  the  case  where  no  one  is 
in  possession,  and  a  court  of  law  can  afford 
no  remedy,  and  that  where  the  defendant  is  in 
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possession,  the  idslntur  may  sue  Um  at 
law,  and  obtain  adequate  and  complete  relief." 

On  tbe  other  band,  where  tbe  deftodant  is 
tn  possession,  claiming  title,  federal  courts 
have  uniformly  refused  to  grant  the  relief 
asked  in  a  suit  to  quiet  title  ot  in  a  Blmliar 
action. 

"Thia  court  has  held  la  a  mnltitude  of  caaea 
that,  where  the  laws  of  a  particular  stote  gave 
a  remedy  in  equity,  as,  for  instance,  a  bill  by 
a  party  in  or  out  of  possession,  to  quiet  title 
to  lands,  such  remedy  would  be  enforced  in  the 
federal  courts,  if  It  did  not  infringe  upon  the 
constitutional  righto  of  the  partiea  to  a  trial 
by  jury.  Qark  Smith,  18  Pet  195;  HoOutd 
V.  Challen,  110  U.  8.  16;  Beynolda  t.  Oraw- 
fordaviUe  Bank,  112  TI.  8.  406;  (Airman  T. 
Brewer,  114  U.  S.  108, 171;  Cnmmlnga  t.  Na- 
tional Bank.  101  U.  8.  153, 157;  United  States 
V.  Landram,  118  U.  S.  81;  More  v.  Steinbacb, 
127  U.  a  70.>'  Oraely  t.  how,  165  U.  S.  08, 
at  page  75»  15  Sup.  Ct  24,  at  page  2S  (89  I«. 
Ed.  69). 

See  WUtebead  t.  Shattnck,  188  TT.  8. 146, 
11  Sup.  Ct  276,  84  Ij.  Ed.  878;  Ctordan  t. 
Jackson  (0.  0.)  72  Fed.  86 ;  Gombert  Lyon 
(G.  C.)  80  Fed.  805;  Erakine  t.  Forest  Oil 
Go.  (0.  G.)  80  Fed.  583;  Blytfae  ▼.  Hinckley 
(G.  C.)  84  Fed.  228;  Davidsoa  t.  Calklna 
(G.  0.)  92  Fed.  230;  Cosmos  KkplOTatlfui  Co. 
V.  Gray  Bagte  Oil  Co.,  112  Ted.  4.  00  C.  a  A. 
79,  61  L.  B.  A.  280;  Hanl^  T.  Eanaas  &  T. 
Goal  Oo.  (a  C.)  110  Fed.  62. 

"Where,  however,  the  defendant  is  in  posses- 
sion, it  is  held  In  most  jurisdictions  that  he 
is  entitled  to  a  jury  trial,  at  least  where  the 
complainant  seeb  reatitotion  or  possession  as 
a  part  of  his  reUef.**  Pomeroy.  Eq.  Rem.  toL 
2.  par.  736,  and  cases  dted. 

See.  also.  Pom.  Eq.  Jur.  vol.  1,  i  203,  pp. 
SOS  and  504,  and  cases  dted;  Donahue  t. 
Melster,  88  CaL  121,  25  Pac.  1096,  22  Am.  St 
Rep.  283. 

The  same  rale  is  also  applied  In  state 
courts.  Where  the  defendant  Is  In  posses- 
sion, tbe  reason  for  the  rule  is  placed  upon 
two  grounds ;  1  e.,  that  the  remedy  In  eject- 
ment at  law  in  adequate,  and  that  tbe  parties 
have  a  constitutional  right  to  trial  by  jury. 
This  rule  seems  to  be  uniform  throughout 
the  United  Stotes  v/hen.  the  questions  of  the 
adequacy  of  the  l^al  remedy  and  the  consti- 
tutional right  to  jury  trial  have  been  properly 
raised  and  are  before  the  court  for  adjudica- 
tion. See  Whltehouae  v.  Jones,  60  W.  Va. 
680,  66  a  B.  730,  12  R.  A.  (N.  S.)  49.  and 
extended  note  thereto,  page  67;  Hughes  t. 
Hannah  et  al.,  30  Fla.  366,  at  page  873,  22 
South.  613;  McCoy  T.  Johnson,  70  Md.  490, 
17  Aa  387;  Tabor  v.  Cook,  16  Mich.  322. 

In  Carlson  v.  SuUlvan,  146  Fed.  476,  at 
page  479,  77  C.  C.  A.  32,  at  page  35,  It  is  said: 

"We  are  of  the  opinion  that,  under  the  pro- 
visions of  the  Seventh  Amendment  to  the  Con- 
stltotion  of  the  United  Stotes,  a  party  In  pos- 
session of  real  estote,  claiming  the  whole  ti- 
tle, is  entitied  to  .a  right  of  trial  by  juiy,  and 
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tiiat  this  role  Is  settled  by  the  dedsions  of  the 
Snpreme  Court.  Whitehead  t.  Sfaattuck,  138 
U.  a  146,  151,  11  Sup.  Ct.  270.  34  L.  Ed. 
873;  Scott  v.  Neely,  140  U.  S.  106. 100, 11  Sup. 
Ct.  712,  35  I/.  Ed.  358;  Lacassagne  v.  Cha- 
polB,  144  U.  S.  119,  12  Sap.  Ct.  669,  36  L.  Ed. 
368.  It  ia  couteoded  by  appelhuits.  however, 
that  the  right  of  trial  by  Jury  is  not  a  funda- 
mental right,  and  that  the  Seventh  Amendment 
to  the  CoDBtitution  has  no  application  to  the 
territorial  legislation,  nor  to  the  jnrisdiction  of 
the  courts  thereunder,  and  that  the  federal 
courts  will  not  decline  equity  jurisdiction  sim- 
ply because  legal  queationa  are  ioTolved,  when 
the  action  Is  brought  under  a  state  or  terri- 
torial statute,  and  not  under  the  general  equity 
powers  of  the  court;  and  numerons  authori- 
ties are  cited  in  support  of  these  propositions. 

"That  the  Constitntion  of  the  United  SUtes 
applied  to  Alaska  is  settled  by  the  reasoning 
and  decision  of  the  court  in  Rassmussen  t. 
United  Sutes.  197  U.  S.  516,  525.  25  Sap.  Ct 
514,  49  L.  Ed.  862,  et  seq." 

"If  the  defendant  be  In  possession,  the  bill 
may  not  be  maintained;  for  the  complainant 
has  a  plain,  adequate,  and  complete  remedy  at 
law  by  suit  in  ejectment.  Cases  last  cited.  It 
follows,  therefore,  that  a  bill  in  equity  to  quiet 
title  may,  even  under  the  enlarged  jurisdiction 
conferred  by  the  New  Mexico  statute,  be  main- 
tained only  (1)  where  the  complainant  is  in 
'  possession,  or  ^  where  neither  plaintiff  nor  de- 
fendant ts  in  possession;  and  a  complaint  fram- 
ed under  the  New  Mexico  statnte  must  therefore 
allege  affinnatively  either  one  or  the  other  of 
these  conditions,  in  order  to  show  that  com- 
plainant is  without  remedy  at  law.  A  failure  so 
to  do  renders  the  bill  bad  on  demurrer.  So. 
Pac  Co.  V.  Goodrich  (C.  C.)'57  Fed.  879  (opin- 
ion by  Mr.  Justice  MdBIenna) ;  U.  S.  Mining  Co. 
V.  Lawson  (C.  C.)  115  Fed.  1006.  See,  also, 
Boston  Co.  V.  Montana  Co.,  189  U.  S.  032,  23 
Sup.  Ct.  434,  47  L.  Ed.  626."  Baum  v.  Long- 
well  (D.  C.)  200  Fed.  450,  at  page  451. 

See  also,  Kennon  v.  Gilmer,  131  U.  S.  22- 
28,  9  Sup.  Ct.  696,  33  L.  Ed.  110 ;  volume  10, 
Ituling  Case  Law,  Equity,  SS  27-30. 

It  will  thus  be  seen  that  a  suit  to  quiet 
title  cannot  be  maintained  in  this  case  for 
two  reasons:  First,  the  plalntifT  has  a  plain, 
speedy,  and  adequate  remedy  at  law  In  eject- 
ment; and,  second,  the  defendants  have  a 
constitutional  right  to  trial  by  Jury  of  which 
they  cannot  be  deprived  by  a  suit  of  this  na- 
ture. This  right  is  given  thera  by  the  Sev- 
enth Amendment  to  the  Constitution  of  tbe 
United  States.  It  was  extended  to  the  ter- 
ritory of  New  Mexico  by  section  17  of  the 
Organic  Act  and  secured  to  these  defendants 
by  the  language  of  section  12,  art.  2  of  tlie 
Btate  Constitution,  above  quoted.  The  court 
erred  therefore  in  overruling  defendants*  de- 
murrer and  proceeding  with  the  trial  of  the 
case  over  the  defendants'  objection. 

[I]  3.  The  remedy  in  ejectment  is  generally 
regarded  as  plain,  adequate,  and  complete, 
and  where  the  defendant  is  in  possession  and 
the  title  la  purely  a  legal  one,  the  party  will 
ordinarily  be  left  to  that  remedy  when  It 
exists.   82  Cyc.  Quieting  Title,  p.  1312.  cit- 


ed supra.  It  Is  argued  by  appellee  that,  al- 
though the  remedy  lij  ejectment  exists  in 
which  a  Jury  trial  is  guaranteed  by  the  Con- 
stitution,. Huch  remedy  Is  not  adequate,  and 
that  the  court  of  equity  may  and  could,  un- 
der Its  general  equity  pow«B,  hear  and  de- 
termine a  cause  In  ordtt  to  prevent  mnltipUc- 
Ity  of  suits,  where  erne  plaintiff  begins  the 
action  against  many  defendants,  each  of 
whom  claims  a  common  origin  of  right  to  the 
property  In  queatlon.  This  contention  la 
without  merit  here,  as  a  case  in  which  multi- 
plicity of  suits  Is  avoided  by  the  Intervention 
of  equity  is  not  made  oat  by  the  pleadings. 
The  appellants  In  their  answer  claim  sepa- 
rate interests  in  the  property  by  adverse  pos- 
session under  color  of  title.  The  ccAor  of  title 
Is  the  only  element  their  defenses  have  in  com- 
mon,  and  a  trial  of  tme  <»se  would  not  settle 
and  determine  any  fact  common  to  aU,  except 
the  question  of  the  color  of  title,  under  which 
they  all  claim.  As  to  their  rights  and  titles 
acquired  by  adverse  possession,  each  case 
would  rest  upon  different  facts,  and  different 
conclusions  could  be  drawn  therefrom.  Tbia 
distinction  and  the  limitation  on  the  power  of 
a  court  of  equity  to  take  Jurisdiction  to  avoid 
moltlpUcIty  of  salts  la  clearly  set  torth  In  tbe 
fourth  edition  of  Pomeroy's  Equity  Jurispru- 
dence, par.  261%,  where  the  editor  of  the 
fourth  edition,  John  Norton  Pomeroy,  Jr.,  ex- 
plains and  limits  In  said  paragraph  the  prin- 
ciple laid  down  in  the  third  edition  ot  said 
work  In  paragraphs  243  to  27B.  InclofllTe: 

"The  equity  suit  must  result  in  a  slmplifiea- 
tion  or  consolidation  of  the  issues ;  If,  after  tbe 
numerous  parties  are  jioined.  there  still  re- 
main separate  issues  to  be  tried  between  each 
of  them  and  the  single  defendant  or  plaintiff, 
nothing  has  been  gained  by  the  coart  of  equi- 
ty's assuming  jurisdictitm.  In  sudi  a  ease, 
'While  the  bill  has  only  one  number  upon  the 
docket  and  calls  itself  a  single  proceeding, 
it  is  in  reality  a  bundle  of  separate  salts,  each 
of  which  Is  no  doubt  similar  in  character  to 
the  'Others.**  Pom.  Bq.  Jar.  (4tii  Bd.)  par. 
251%. 

And  this  principle  Is  reco^gnlzed  by  the 
preme  Court  of  Vermont  in  the  case  of  In- 
ternational Paper  Co.  v.  Bellows  Falls  Canal 
Co.,  SS  Vt.  93,  90  Atl.  943.  The  reason  for 
this  limiting  principle  is  well  stated  In  the 
above  quotation  from  section  251%,  Pomercf, 
and  this  limitation  is  directly  applicable  to 
the  suit  at  bar.  Some  courts,  without  rec- 
ognizing the  limitation  above  stated,  have 
carried  the  doctrine  very  far  indeed.  Many 
cases  will  be  found  collected  In  notes  to  the 
case  of  Illinois  Steel  Co.  v.  Schroeder,  report- 
ed and  annotated  In  14  L.  R.  A.  (N.  S.)  239. 
and  126  Am.  St  Rep.  977.  The  great  weight 
of  Judicial  decisions,  however,  recognize  and 
adhere  to  the  limiting  prindide  furthw  devel- 
oped by  the  editor  of  Pomeroy,  fourth  edltton, 
and  on  principle  this  most  be  sound. 

In  Penlston  v.  Press  Bride  Co.,  284  Ma 
698;  188  S.  W.  032,  wlU  be  found  a  vet7  able 
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and  learned  dlscossioo  of  tte  oneetloD  by 
Judge  Lamm  <tf  the  Missouri  Supreme  Gourt, 
and  Ills  Tiem  met>  tbe  ooacorresce  of  tbe 
entire  ooort  Id  that  case  plalBtUr  sought  to 
Join  476  defendants  In  a  suit  to  quiet  title 
ai^  for  tbB  possession  of  real  estate  In  a 
proceeding  almost  Identical  with  that  now 
under  consideration.  In  this  case  thore  was 
a  conmum  source  of  color  of  title  as  to  all 
the  475  d^endants,  but  each  claimed  title 
by  adverse  possession.  After  referring  to  a 
former  dedslra  of  the  Mlmouri  8u{nreme 
Court,  the  court  said: 

"The  Chaput  Case,  while  directly  riding  oS 
on  a  gnestioD  of  multifariousness,  did  not  neg- 
lect  to  consider  the  equitable  doctrine  of  avoid- 
ing  a  mnltiplidty  of  suits  pressed  upon  us  in 
this  case.  To  the  contrary,  tiiat  question  was 
InvolTed  there,  and  the  authorities  cited  in  that 
'case  dealt  with  that  matter  as  did  the  case 
itself. 

"Counsel  for  defendants  cite  us  to  additional 
authorities  strongly  fortifying  the  Chaput  Case, 
viz.:  Buchanan  County  v.  Adkins,  175  Fed. 
692;  Slosson  V.  McNulty  et  al.,- 126  Ala.  124; 
Tompkins  t.  Craig,  93  Fed.  885;  Lehigh  Val- 
ley Bailroad  T.  McFarland,  SO  N.  J.  Eq.  1B5; 
Webb  T.  Parks,  110  Ga.  639;  Portirood  t. 
Huntress,  113  6a.  loa  dt  819;  Scott  t.  Mc- 
Farland. 70  Fed.  280;  O'Brien  t.  Fitzgerald,  39 
N.  T.  Supp.  loc.  dt.  709;  1  Pomeroy's  Equity 
(3d  Ed.)  S  251%.  The  guiding  prindple  an- 
nounced in  those  cases  and  authorities  la  that 
there  must  be  such  common  relation,  common 
interest,  or  common  question  involved  that  one 
proceeding  tn  equity  may  really  avail  to  prevent 
a  multiplidty  of  suits  and  permit  a  genwal  bill 
of  peace.  Where  that  prindple  does  not  ob- 
tain there  is  do  real  avoidance  of  a  multiplid- 
ty of  suits,  ud,  the  resson  of  the  rule  failing, 
the  nde  cannot  be  invoked. 

"In  the  case  at  bar  a  multiplidty  of  suits  Is 
avoided  only  in  name  and  at  the  start,  not  in 
reality  and  at  the  end.  Here  each  defendant 
stands  on  his  own  title  under  the  statutes  of 
limitations.  There  is  no  common  interest,  or 
common  relationship,  or  common  question 
anent  the  subject-matter  dedsive  of  Uie  con- 
troversy. When  a  jury  deddes  for  or  against 
<me  defendant,  the  title  of  another  is  not  af- 
fected a  whit,  bat  remains  qoite  open,  depend- 
ing on  the  tacts  of  Us  individoal  case-^that  is, 
each  tub  stands  on  its  own  bottom;  and  we 
can  see  no  reason  why  these  plaintiffs  should 
be  allowed  to  tie  a  whole  population  into  a 
composite  and  blanket  lawsuit,  when  no  sensi- 
ble benefit  arises  from  It,  except  on  avoidance 
to  plaintiffs  of  the  manual  labor  of  bringing  a 
separate  suit  for  each  tract  against  the  dalm- 
ant  of  that  tract,  and  the  further  relief  to 
them  of  being  eased  of  the  burden  of  the  pre- 
lininarj  costs  of  instltnting  so  many  actions. 

"The  cases  dted  by  counsel  for  plaintiiEs 
from  our  own  reports  (of  which  Tucker  v. 
Tucker,  29  Mo.  350,  is  an  example),  when 
carefully  analyzed  and  discriminatingly  applied 
to  the  concrete  facts  In  judgment,  do  not 
run  counter  to  Chaput  v.  Bock. 

"(c)  But,  It  is  argued,  the  instant  case  dif- 
fers in  material  facts  from  the  Cbaput  Case, 
and  therefore  sbould  not  be  ruled  by  it.  We 
see  no  material  (Ufferraee  in  vital  features. 


"(1)  Tme  the  reply  ffled  in  Ute  Instant  case 
ditCers  from  that  filed  in  the  Gh^ut  Case  in 
that  it  set  up  a  common  source  of  title,  vii. 
Solomon  P.  Sublette,  while  in  the  Chaput  Case 
there  was  no  common  sonree  of  title.  But  that 
fact  does  not  differentiate  one  case  from  the 
other  on  prindple.  A  common  source  of  title 
agreed  to  or  shown  to  exist  perely  marks  that 
link  in  the  chain  of  title  at  which  the  trial  of 
title  between  adverse  claimants  may  begin,  and 
if  on  the  motion  for  judgment  on  the  pleadings 
it  be  assumed  there  was  a  common  source  by 
title,  viz.  Solomon  Subiette,  yet  the  issues 
raised  by  the  pleadings  relating  to  tiie  statute 
of  lindtations  remain  prcdsely  tbe  same  in 
both  cases.  The  issues  entiUed  defendants  to 
a  severance  and  make  necessary  475  trials, 
thereby  making  the  reasoning  of  the  Chaput 
Case  condusive  in  the  case  at  bar,  unless  some- 
thing dse  distinguishes  the  case." 

In  Hale  v.  Alllnson,  188  U.  S.  66,  23  Sup. 
Ct.  244,  47  h.  Ed.  380,  tbe  court  points  out  that 
the  assumption  of  jurisdiction  to  prevent  a 
multiplicity  of  suits  might  In  some  cases  do 
so  as  a  matter  of  form  rather  than  of  sub- 
stance, and,  while  leading  to  Inconvenience, 
It  would  constitute  good  ground  for  deny- 
ing jurisdiction.  Many  other  cases  will  be 
found  in  the  notes  to  the  annotated  case' 
above  referred  to.  Very  few  cases,  If  any, 
go  as  far  as  the  appellee  would  have  this 
court  go  in  the  present  instance  in  upholding 
the  equity  Jurisdiction  of  the  ooort  to  avoid 
a  multiplicity  of  suits. 

[4]  4.  It  is  urged  by  tbe  appellee  that  ap- 
pellants are  estopi>ed  by  the  decree  of  parti* 
tion  in  the  case  of  Catron  et  al.  v.  Laughltu 
et  al..  No.  4849,  Bernalillo  county,  under 
which  decree  plaintUTs  grantor  claims  the 
title  to  the  land  Involved  In  this  suit.  The 
above-named  case  was  a  suit  In  iMrtltlon 
in  which  the  appellants  lu  the  present  case 
were  made  parties  under  the  name  of  "un- 
known claimants"  of  Interest  adverse  to  the 
plaintiff  in  the  partition  suit,  or  the  "heirs 
of  unknown  dalmants."  The  appellants  here 
were  at  all  times  in  open,  notorious,  and  ad- 
verse possession  of  the  land  which  they  now 
claim,  and  It  is  evident  from  the  record  tbe 
plalntUfs  in  the  parUtion  proceedings  bad 
knowledge,  or  the  means  of  knowledge,  of 
their  names  and  residences.  Under  Bodrl- 
Quez  V.  La  Cueva  Ranch  Co.,  17  N.  M.  246, 
134  Pac.  228,  following  Priest  et  al.  v.  Las 
Vegas,  16  N,  M.  692,  120  Pac.  894,  such  de- 
fmdants  In  a  partition  proceeding,  or  suit  to 
quiet  title,  could  not  be  made  parties  to  such 
suit  under  tbe  name  of  "unknown  owners  or 
claimants,"  and  service  by  publication  ob- 
tained against  them  would  be  invalid,  and 
they  would  not  be  bound  by  a  decree  In  such, 
a  case.  As  Is  said  in  Rodrlquea  v.  La  Cueva 
Ranch  Co.,  supra: 

"Plaintiffs  in  the  bill  for  partition  allege  that 
they  were  informed  that  various  other  persons 
made  dalm  to  portions  of  the  grant,  but  that 
who  they  were  or  what  tbdr  names  were  plain- 
tifls  were  unable  to  state,  not  knowing  sams. 
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If  thifl  allflgatioB  nftmd  to  appdleci  we  thtiv 
predeeesgora  in  intereat,  It  eertalDlj  was  in- 
snffldent.  Th^  were  at  the  tfme  in  the  open 
and  notorious  possession  of  the  lands  now  in 
dispnte,  and  their  names  could  have  been  eaafly 
ascertained.  Can  it  be  said,  then,  that  appel- 
lees were  unknown  claimants  within  the  mean- 
ing id  the  partition  statute  so  as  to  be  affected 
the  pubfiahed  notlee?  We  think  not." 

Next  after  tbe  foregoing  qaofatloii,  the 
court  sete  oat  sections  3180  and  3181  of  tte 
Compiled  laws  of  1897,  uaOst  wblcb  the 
partition  proceedlngB  were  had,  and  then 
says: 

"It  Is  apparent  from  a  reading  of  the  fore- 
going sections,  it  seems  to  ns,  that  it  was  not 
the  Intention  of  tbe  Le^slature  to  provide  for 
the  making  of  parties  bj  the  name  <tf  nnknown 
owners,  and  for  the  service  of  proceaa  upon 
them  1^  publication  when  the?  In  fact  were 
in  the  open  and  notorious  adverse  poraession 
of  a  part  of  the  premises.  The  test  seems  to 
be  pointed  out  in  section  3180,  that  there  mast 
be  some  impediment  so  that  the  parties  can- 
not be  named  before  reaort  may  be  had  to  a 
proeednre  so  w^  known  to  be  ineffective  to 
iHTing  home  notice  to  interested  parties.  In  the 
partition  proceedings  the  plaiutiffa  and  de- 
feadanta  named  were  dalming  to  be  Uie  own- 
era  of  tbe  property  and  to  have  tlOe  to  the 
same.  They  had  the  meaiu,  as  indeed  we  be- 
lieve it  was  their  dn^.  to  ascertain  the  names 
of  an  persons  actnaQy  holding  adverse  pos- 
session of  any  of  the  property  claimed  ^rtiich 
was  the  subject-matter  of  tiie  litigation.  And 
so  we  condnde  that  it  was  not  the  intention  of 
the  Legislatore  to  allow  the  rights  of  daimanta 
to  land,  situated  aa  the  vpelleea  and  their 
predecesBon  in  title  were,  to  be  foredoaed  of 
their  rights  1^  a  iffocee^ng  In  wbidi  th^  are 
not  namedt  and  In  which  ^e  only  service  ob- 
tained npon  them  was  by  pnblicatioii.  To  hold 
otherwise  would  be  to  say  that  the  plaintiff  in 
a  partition  proceeding  may  sit  in  his  office, 
refrain  from  all  inqairy  as  to  the  persona 
claiming  any  part  of  the  estate  sought  to  be 
partitioned,  pursue  no  sources  of  information 
of  which  he  may  be  aware,  and,  t>ecaase  in 
fact  he  does  not  actually  know  the  names  of 
the  adverse  claimants  to  the  estate  aoaght  to 
be  partitioned,  he  may  iwoceed  against  them 
as  unknown  ownera,  and  thereby  deprive  them 
«Eectnally  of  all  of  their  righta  and  pr(q;>erty. 
Sodi  we  cannot  believe  waa  the  intention  of 
the  Ijeglslature.'* 

There  are  other  assignments  of  eiTOT,  bat 
we  do  not  deem  it  necessary  to  ctmslder  them 
as  the  ooes  hereinbefore  mmtltmed  are  con- 
trolling. 

For  the  reasoBS  above  irtated.  the  cause  Is 
reversed;  and  It  Is  ao  ordmd. 

FABEBR,  eoaeaa. 

ROBERTS,  a  3.  (Specially  concurring). 
While  I  concur  folly  In  the  opinion  written 
by  Justice  RAXXOl4l>S,  this  case  is  of  such 
vital  importance  to  due  owners  of  land  grants 
within  this  state  that  I  feel  that  It  is  bat 
fair  to  them  that  I  eboold  set  forth  my  ou- 


dnslona,  formed  after  a  careful  and  painstak- 
ing- ressarch  cC  tbe  antliorities.  aa  to  the 
T\&it  ni  a  party  to  proceed  by  a  «nit  In  equi- 
ty to  qnlet  his  title  to  real  estate  against  a 
defendant  In  possession  of  the  real  estate 
In  emtroversy.  In  tbe  present  case  the 
matter  was  flrat  raised  by  a  denumcm  to 
the  complaint  Tbe  demorrer  was  probaldy 
properly  orerniled  at  the  time  the  mUng 
was  made  thereon.  The  oosnplalnt  was  In 
tbe  OTdlnary  form  itf  a  snit  to  aolet  tiUe^ 
Bare  that  it  alleged  that  the  defendant  waa 
In  possession  of  the  real  estate  and  doDDanded 
possession.  The  ruling  on  the  demnner 
could  probably  be  sostained  on  1h»  titewy 
that  In  this  state,  under  section  4067.  Code 
191S,  there  Is  bat  one  tovm  of  gItU  action, 
and  the  plaintiff  may  unite  In  tbe  same  com- 
plaint several  cansea  of  acti<m,  both  legal 
and  eqnltaUa.  Kingston  v,  Walten,  14  N. 
M.  868,  93  Fac.  TOO.  In  that  case  tiie  oonrt 
said: 

"In  other  words,  under  the  reform  system  of 
pleadings  wbicfa  oar  Legialatore  has  adopted, 
litigants  are  given  the  relief  whidi  the  facts 
in  the  plesdtngs  sliow  them  to  be  entitled  to  in 
Mie  action,  whether  the  relief  is  eqi^taUe,  or 
legal,  or  both." 

The  complaint  In  this  ease  stated  a  good 
cause  of  action  in  ejectment,  and,  treated  as 
such,  was  sufficient  to  have  withstood  tbe 
demurrer.  I  do  not.  however,  attach  any  Im- 
portance to  the  fact  that  the  complaint,  thus 
construed,  was  sufficient  to  withstand  tbe 
donurrer,  because  appellee  (plaintiff  below) 
later  on  and  before  trial  stated  in  open  court 
that  he  did  not  stand  upon  bis  rt^t  to  pos- 
session of  the  premises ;  that  the  purpose  of 
tbe  action  was  to  simply  quiet  his  title  to 
the  real  estate;  that  he  waived  any  right  to 
possession  in  the  preset  action,  and  stood 
solely  upon  his  demand  for  a  right  to  equita- 
ble relief.  Appellants  ^defendants  below) 
donanded  a  jury  trial  at  every  stage  of  tbe 
case  where  such  demand  was  proper,  and  this 
was  refnsed  by  tbe  court  under  Ote  view  tbat 
appellee  was  correct  In  bis  conatmction  of 
the  effect  of  tbe  provisions  of  tlie  Code  rela- 
tlre  to  suits  to  quiet  titia  So  tbat  after 
all  the  controlling  qoestlon  In  the  case  Is 
as  to  tbe  effect  to  be  given  sectlmis  4387  and 
Code  191S. 
Tbe  first  section  referred  to  Is  commoo 
to  several  of  tbe  states,  and  its  intent  Is  tbat 
any  person  owning  real  iwoperty,  whether 
they  are  In  possession  or  not,  in  whldi  any 
other  person  claims  an  adverse  title  or  in- 
terest, msy  bring  an  action  SfKilnst  socb  per- 
son to  determine  the  adverse  dalm  and  to 
quiet  the  plaintiff's  title.  *7t  extends  to 
cases  In  which  the  plaintiff  Is  out  of  posses- 

,  sitxi  and  the  defendant  is  in  possession,  and 
In  which,  at  common  law,  tbe  plaintiff  might 
have  maintained  cdectment.**  XSy  v.  New 
Biexlco.  eta.  R.B.Go,.129U.  S.291,9  Sop. 
Ct.  203,  32  U  Ed.  688.    In  tbe  case  Just 

I  quoted  from  the  St^icme  Oout  of  ^  United 
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States  considered  a  similar  statute  enact- 
ed b7  the  Legislature  ot  tbe  territory  of  Ari- 
■oiuL  So  far  w  I  know*  tlte  conrts  all  ao- 
eept  this  view  of  similar  statute  In  all 
eases  wbare  tbe  QDSstton  has  arisen. 
Section  -48M  reads  as  follows: 

•The  action  contemplated  by  this  artide  BhaH 
be  conducted  as  other  actions,  by  equitable 
proceedings  under  the  mles  ot  chancti7<" 

?3iis  section,  so  far  as  I  have  been  able  to 
discover,  is  fonnd  only  In  Iowa,  which  state 
likewise  has  the  first  sectltm  referred  ta 
The  Supreme  Court  of  Iowa,  in  the  case  of 
Lees  V.  Wbetmore,  68  Iowa.  170,  12  N.  W. 
288,  held  that  under  this  statute  a  party 
out  of  possession  of  real  property  could  main- 
tain an  action  In  equit;  to  quiet  title  there- 
to against  the  person  In  possession,  and 
might  in  such  case  Include  a  prayer  to  re- 
cover possession,  but  Hie  effect  of  the  stat- 
ute as  a  denial  of  the  right  to  trial  by  jury 
was  not  discussed  by  the  court  There  is 
also  a  Mississippi  Case,  Wofford  v.  Bailey, 
57  Miss.  239,  which  seemingly  would  uphold 
the  validity  of  such  a  statute  upon  tbe  theory 
that  the  party  may  quiet  his  title  by  equlta- 
Ub  proceedings  against  a  party  tn  posses- 
sion, and  later  bring  an  action  at  law  in 
ejectment  for  the  recovery  of  possession  of 
the  property.  Neither  court,  however,  gives 
any  reason  for  the  conclusion,  and  the  writ- 
er of  the  opinion  in  each  case  was  apparently 
satisfied  with  the  simple  declaration,  that 
such  was  the  law.  I  am  not  familiar  with 
the  constitutional  providons  of  these  two 
states  relative  to  the  right  of  trial  by  Jury, 
but,  if  their  provisions  were  similar  to'our 
own,  these  cases  would  have  no  persuasive 
Infiuence,  because  no  conslderaticni  was  given 
to  the  question  Involved. 

The  two  sections  of  our  statute  lnv6lT«d 
here  were  originally  oiacted  by  the  L^lsla- 
tnre  In  1B84  (Laws  1884,  c  «,  ff  1  and  4). 
The  sections  were  re-enacted  as  snbsectlcHis 
278  and  276,  c.  107,  Laws  1907.  and  carried 
forward  Into  tbe  Code  at  1915.  The  Code 
proviirions  on  ejectment  are  set  forth  In  tbe 
optnltm  written  by  Justice  Baynolds,  and 
need  not  be  repeated  here.  Ubder  this  sbtt- 
ute^  while  a  plaintiff  is  not  required  to  set 
up  his  title  and  may  content  himself  by  a 
simple  allegation  that  he  was  on  some  day 
nuned  tn  the  complaint  entitled  to  tbe  pos- 
session of  the  pronises,  descrlUBg  them,  and 
that  defendant  on  said  day  imlawfally  wttb* 
held  from  tbe  plaintiff  possession,  he  may 
do  so.  In  other  words,  In  an  action  in  eject- 
ment, Uie  parties  may  or  may  not  at  their 
eloctton,  under  our  statute,  litigate  tbe  quea* 
tlon  ot  title,  and  tbe  Judgment  in  Ibe  eject- 
ment suit  under  our  statute,  nnlike  tbe  oom- 
mon-law  ejectment,  would  be  res  adjudicate 
88  to  tbe  qnestlon  actually  litigated.  If  tbe 
pirtles  cbose  only  to  litigate  tbe  rlsht  ta 
possesidon.  tbe  Judgment  would  be  res  ad- 
Jadlcata  <HiIy  as  to:  tbe  qnestton  oa  ttie  date 
19CP.-S8 
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named.  U,  however,  Oiey  elected  to  ad- 
judicate both  title  and  right  of  possession, 
the  Judgment  would  be  final  as  to  both. 
Hence,  under  our  statute  tbe  plaintiff  may 
adjudicate  tbe  qneetlon  of  title  In  an  actl<»k 
In  ejectment  In  ejectment,  of  course,  the 
iwrtles  at  common  law  were  entitled  to  a 
trial  by  Jury. 

The  state  GonstitntUn  (article  2. 1 12)  pro- 
vides: 

"Tbe  right  of  trial  by  Jury,,  as  It  has  hereto- 
fore existed,  shall  be  secured  to  sll  and  remain 
inviolate." 

This  section  operates  to  secure  to  parties 
litigant  the  rl^t  of  trial  by  jury  as  such 
right  existed  in  the  territory  at  the  time 
Immediately  prior  to  the  adoption  of  the  Con- 
stitution. We  are  Oierefore  required  to  de- 
termine from  congressional  leglslatlou  the 
extent  of  such  right.  By  tbe  act  of  April 
7,  1874  (18  Stat  27,  9  Fed.  Stat.  Ann.  p. 
S72),  Congress,  legislating  for  all  the  terri- 
tories, declared  that  no  party  "shall  he  de- 
prived of  the  right  of  trial  by  Jury  In  cases 
cognizable  at  common  law,"  and  In  passing 
upon  the  effect  of  this  statute  the  Supreme 
Court  of  the  United  States,  in  the  case  of 
Walker  v.  So.  Pac.  By.  Co.,  165  U.  S.  695, 
li  Sup.  Ct  421,  41  L.  Ed.  837,  held  that  Its 
^ect  was  to  secure  all  the  rights  of  trial 
by  jury  as  they  existed  at  common  law  in  all 
such  territories.  Undw  this  act  the  vaftdl- 
ty  of  territorial  legislation  providing  for  a 
Joinder  of  causes  of  action  at  law  and  in 
equity  In  the  same  complaint,  all  triable 
by  the  same  court  was  validated  and  approv- 
ed by  Congress.  But,  while  doing  so,  and 
thus  placing  the  territories  In  the  same  posi- 
tion as  states  which  had  adopted  the  Code 
system  and  had  abolished  the  distinction  be- 
tween actions  at  law  and  In  equity.  Congress 
was  careful  to  preserve  to  litigants  In  terri- 
torial courts  the  right  of  trial  by  Jury  as 
SQCh  right  existed  at  common  law. 

It  requires  no  argument  to  demonstrate 
tbat  any  territorial  statute  which  runs  coun- 
ter to  tbls  congresslcmal  legislation  would 
be  Invalid  and  of  no  force  and  effect.  Sec- 
tion 1851,  R.  S.  U.  S.  1878  (U.  S.  C9mp.  St 
I  3488).  Consequently,  if  a  party  at  com- 
mon law  in  possession  of  Kal  estote  was 
entitled  to  a  trial  by  Jury  tn  an  actlm  in- 
volving Ills  title  and  ri^t  to  poesesslau  of 
the  pn^rty,  he  would  be  so  entitled  under 
tmltorlal  governments  notwltbstendlng  a 
stetote  antlunialnff  a  sidt  to  quiet  title 
against  a  peram  in  possession  1^  one  out 
<kC  posBesslon  and  making  the  cause  triable 
as  a  chancery  case.  Under  the  territorial 
government,  of  coutee,  decisions  of  tbe  Su- 
preme Court  of  tbe  United  States  were  con- 
trolling. Theretore,  in  determining  the  ques- 
tion presented,  recourse  should  be  had  to  the 
dedslMis  of  that  court.  A  f^w  general  ob- 
servations might  pnfltably  be  made  before 
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paBsing  to  a  consideration  ctf  the  dedslona  of 
the  Supreme  Court  at  the  United  States. 

Equity  Jnrisdlctlon  of  the  chancery  courts  of 
Sugtand  extend  to  two  distinct  kinds  of 
Mils  of  peace ;  the  one  brought  for  the  pur- 
pose of  establishing  a  general  right  between 
a  sh^le  party  and  numerous  perstnis  dahn- 
Ing  distinct  and  bidlvidual  Interests,  and 
the  other  for  the  purpose  of  quieting  a  plain- 
tiff's title  to  land  against  a  single  adverse 
claimant 

the  first  class  the  original  jurisdiction  to 
maintain  'bills  of  peace'  or  'bills  quia  timet,' 
properly  so  called,  will  only  be  exercised  where 
the  daims  of  the  numerous  IndiTidoals  have 
some  community  of  interest  in  the  subject- 
matter,  or  arise  from  a  compion  title;  but  the 
jurisdiction  has  been  enlarged  so  as  to  enter- 
tain analogous  suits  where  the  community  of 
interest  .is  in  respect  merely  to  the  questions 
involved  or  the  kind  of  relief  demanded.  In 
the  second  class  the  suit  can  be  maintained  by 
a  party  in  possession  against  a  single  defend- 
ant ineffectually  seeking  to  establish  a  legal 
title  by  repeated  actions  of  ejectment.  It  is 
here  necessary  that  the  title  of  the  complaint 
sho^  be  established  by  at  least  one  suocess- 
ful  trial  at  law  before  equity  will  entertain  jn- 
risdlction."  Pom.  Eq.  Jur.  p.  8304. 

It  Is  fundamental  that  a  suit  In  equity 
will  not  be  sustained  In  any  case  where  a 
plain,  adequate,  and  complete  remedy  may 
be  had  at  law.  This  rule  was  enacted  Into  a 
statute  by  Congress  (Judiciary  Act  of  1789, 
1  Stat  82,  a  20,  I  16  [U.  S.  Comp.  St.  | 
1244),  but  the  Cnpreme  Court  of  the  United 
StatM  In  numerous  cases  has  held  that  this 
statute  was  merely  declaratory,  and  made  no 
alteration  whatever  In  the  rules  of  equity  on 
the  subject  of  legal  remedies,  and  was  only 
e3q>re88lTe  of  the  law  which  has  governed 
proceedings  in  equity  ever  since  their  adop- 
tlcm  in  the  courts  of  England.  Whitehead 
T.  Shattnck,  138  U.  S.  146.  U  Sup.  Gt  276, 
84  L.  Sd.  873. 

In  the  case  of  Holland  t.  Ghallen.  110  U.  S. 
16,  3  Sup.  Ot  495,  28  L.  Ed.  tS2,  the  Supreme 
Court  of  the  United  States  had  occasion  to 
consider  a  statute  of  Nebraska  r^atlve  to 
suits  to  qnlet  title.  The  statute  ttiere,  as 
does  ours,  authorized  the  maintenance  of 
such  an  action  by  plaintiff,  whether  In  or 
out  of  possession,  against  a  defendant  wheth- 
er in  or  out  of  possesslim.  In  that  case  the 
bin  of  complaint  alleged  that  neither  party 
was  In  possession;  that  the  land  was  wild 
and  unoccupied.  The  court  sustained  the 
right  to  sue  In  snch  a  case  in  the  Circuit 
Court  of  the  United  States  in  equity  upon  the 
theory  that  the  statute  enlarged  the  equity  Ju- 
risdiction of  the  courts  and  did  not  Intrench 
upon  the  right  of  either  party  to  a  trial  by 
Jury  where  defendant  was  not  in  possession. 
In  Uie  case  will  be  found  an  exhaustive  and 
able  diflcusslon  ot  the  bill  of  peace  in  the 
Chancery  courts  of  England  and  showing 
that  there,  In  wder  to  maintain  sudk  a 


suit,  the  plaintiff  was  always  required  to  be 
In  poBsesBlm.  But  the  court  further  shows 
Uiat  there  is  no  Invasion  of  any  common-law 
right  to  trial  |^  Jury  by  reascm  of  the  en- 
lai^ment  of  the  Jurisdiction  of  equity  to 
entertain  suits  to  quiet  title  where  neither 
party  Is  in  possesslcHi. 

Unlike  the  Code  provision  found  In  many 
of  the  states,  the  forms  <tf  action  In  civil  cas- 
es are  not  abcdlshed  In  the  federal  courts, 
and  the  Jurisdiction  of  die  federal  courts  in 
equity  is  identical  with  the  Jurisdiction  of 
the  chancery  courts  of  England  at  She  time  of 
the  RevolutlfHi,  except  as  modified  by  the 
rules  of  ttw  federal  courts  and  enlarged  by 
statutes  In  a  few  Instances.  WlKDever  a  case 
Is  brou^t  In  the  federal  court  undo-  the  au- 
thority of  a  state  statute,  which  la  to  say 
a  cause  of  action  created  by  a  state  statute, 
as  an  «sdargement  of  an  equitable  rl^t 
theretofore  existing,  the  federal  courts  will 
^force  the  right  provided  the  statute  does 
not  enlai^  the  fundamentals  at  the  chancery 
JurIsdlctl<Hi  of  such  courts;  Uiat  Is  to  say, 
whenever  such  a  state  statute  enlarging 
the  equitable  jurisdiction  does  not  divest 
a  party  of  the  right  to  trial  by  jury  as  the 
same  existed  at  commcm  law,  the  federal 
court  will  enforce  the  right  as  enlarged. 
This,  I  think.  Is  fairly  deduclble  from  the 
case  of  Holland  v.  Chailen,  supra. 

I  take  It  to  be  beyond  dispute  that  it  Is 
com[>etent  for  the  Legislature  of  a  state,  or 
tor  the  Congress  of  the  United  States,  to 
enlarge  the  equity  Jurisdiction  of  the  courts 
of  the  state  or  of  the  United  States;  each 
legislative  body  acting,  of  course,  within 
Its  pT<^r  sphere.  Many  statutes  will  be 
found  both  In  the  acts  of  Congress  and  in 
the  various  states  which  accomplish  this  re- 
sult. It  would  serve  no  useful  purpose 
to  undertake  to  set  them  out  A  recent  ex- 
ample In  our  own  state  will  be  found  In  the 
statute  referred  to  and  considered  in  the 
case  of  Dr^fus  v.  City  of  Socorro*  189  Pac. 
878.  These  statutes  are  uniformly  upheld 
so  long  as  they  do  not  intrench  upon  the  con- 
stltutlwal  right  of  trial  by  Jury,  or,  as  the 
controlling  congressKmal  act  applicaUe  to 
territories  provided,  "the  right  of  trial  by 
Jury  as  It  existed  at  common  law." 

To  say  that  by  statute  you  could  give  a 
court  of  equity  jurisdiction  over  the  question 
of  the  title  to  real  estate,  where  the  defend- 
ant was  In  possession,  when  under  the  com- 
mon law  in  all  such  cases  ejectment  was  the 
remedy  and  the  right  of  trial  by  jury  exist- 
ed, would  be  to  affirm  that  by  changing  the 
name  of  the  remedy  and  Investing  a  court 
ot  equity  with  Jurisdiction  the  Legislature 
could  completely  abolish  the  rl^t  of  trial 
by  Jury.  Again,  If  that  were  true.  It  could 
be  said  with  equal  propriety  that  where  an 
adequate  remedy  at  law  existed  under  which 
the  parties  were  entitled  to  a  Jury  trial,  the 
Legislature  might  nevertheless  Invest  a  court 
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ot  equity  with  jurisdiction,  and  make  such 
jurisdiction  exclusive. 

In  Whitehead  v.  Shattucfc.  138  U.  S.  146, 11 
Sup.  Ct  276,  34  L.  £]d.  873,  the  plaintiff  fn- 
sUtuted  a  suit  in  eQUity  In  the  Circuit  Court 
ot  the  United  States  for  the  Northeru  Dis- 
trict of  Iowa  to  quiet  his  title  as  trustee  to 
certain  real  estate.  The  bill  alleged  that 
the  plaintiff  was  not  In  possession,  but  that 
he  was  the  owner  of  the  real  estate  describ- 
ed, that  the  defendant  was  in  possession, 
holding  the  same  openly  and  adversely  to 
Mm,  and  set  forth  the  defendant's  claim  of 
dtle,  and  asked  that  plaintiff's  title  be  quiet- 
ed. Iowa  had  a  statute  Identical  with  our 
own.  Mr.  Justice  Field,  speaking  for  the 
court,  said: 

"Hie  Serentb  Amendment  of  the  Constita- 
tlon  of  tJbe  United  States  declsres  that  In 
suits  at  common  law,  where  the  value  in  con- 
trorersy  shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preaerved.'  That  pro- 
vision would  be  defeated  if  an  action  at  law 
could  be  tried  by  a  court  of  equity,  as  in  the 
latter  court  a  jury  can  only  be  Bummoned  at 
its  discretion  to  ascertain  special  facts  for  its 
enlightenment.  Le^s  v.  Cocks,  23  Wall.  466, 
470:  KUUan  T.  EUnn^ous,  110  U.  S.  06S, 
B73;  Buzard  t.  Houston,  119  U.  S.  84T«  851. 
And  so  it  has  been  held  by  tUs  court  'that 
whenever  a  court  of  law  Is  competent  to  take 
cognizance  of  a  right,  and  has  power  to  pro- 
ceed to  a  jndgment  which  affords  a  plain,  ade- 
quate, and  complete  remedy,  without  the  aid  of 
a  court  of  equity,  the  plaintiff  must  proceed 
at  law,  because  the  defendant  has  a  constitu- 
tional right  to  a  trial  by  Juiy.'  Hipp  t.  Babin. 
19  How.  271,  278. 

"It  would  be  difficult,  and  perhaps  imposdble, 
to  state  any  general  rule  which  would  deter* 
mine  in  til  cases  what  should  be  deemed  a  suit 
in  equity  as  disttngnlsbed  from  an  action  at 
law,  for  particular  dements  may  enter  into 
consideration  which  would  take  the  matter  from 
one  conrt  to  the  other;  but  this  may  be  said, 
that,  where  an  action  ie  simply  for  the  recov- 
ery and  possession  ot  specific  real  or  personal 
property,  or  for  the  recovery  of  a  money  judg- 
ment, the  action  Is  one  at  law.  An  action 
for  the  recovery  of  real  property,  including 
damages  for  withholding  it,  has  always  been 
of  that  dass.  The  ri^t  which  In  this  case 
the  plaintiff  wishes  to  assert  is  his  title  to 
certain  real  property;  the  remedy  which  he 
wishes  to  obtain  is  its  pOBsession  and  enjoy- 
ment; and  in  a  contest  over  the  title  both  psr- 
ties  have  a  constitutional  right  to  call  for  a 
jory.- 

In  the  case  of  Wehrman  t.  Oonklin,  155  U. 
S.  314,  15  Sup.  Ct  129,  39  L.  Ed.  167,  the 
court  reviews  many  of  the  earlier  cases  de- 
cided under  state  statutes  authorizing  suits 
to  quiet  title.  No  useful  purpose  would  be 
Bubeerred  by  undertaklug  to  digest  each  of 
these  cases  and  set  forth  specific  points  de- 
cided. I  believe  a  reading  of  the  cases  will 
show  that  a  suit  in  equity  could  be  filed  in 
the  Circuit  Court  of  the  United  States,  the 
jurisdictional  requisites  existing,  to  quiet 
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title  to  real  estate  under  a  state  statute  en- 
larging  the  equity  jurisdiction  of  courts  in 
Budtk  cases  as  oura:  (1)  Where  the  plaintiff 
was  In  possesskm;  (2)  where  nether  plain- 
tiff nor  defsidant  was  in  possession.  But 
such  court  has  consistentiy  and  al^yays  de- 
nied the  rlg^it  of  a  party  to  probeed  in  equity 
under  such  statutes  or  otlierwlse  where  the 
def«idant  was  in  possession,  asserting  title 
to  the  land.  And  this  denial  was  put  upon 
either  one  of  two  grounds:  <1)  Suit  In  equity 
would  not  lie  where  plaintiff  bad  a  plain, 
complete,  and  adequate  remedy  at  law ;  and 
(2)  that  it  was  a  denial  of  right  of  trial  fay 
jury  In  a  suit  at  common  law. 

Thus  it  will  be  seen  that  in  these  cases  the 
plaintiff  was  not  denied  access  to  the  equity 
jurisdiction  ot  the  federal  court  because  be 
was  Invoking  a  state  statute,  because  in  the 
case  of  Holland  v.  Chall«i,  supra,  and  simi- 
lar cases,  his  right  to  proceed  in  tfae  federal 
court  under  an  enlarged  equity  jurisdiction 
was  upheld.  The  denial  was  by  reason  of 
the  fact  that  tbe  defendant  was  In  posses- 
sion and  relief  was  refused  because  the  case 
was  not  properly  cognizable  in  equity  and 
dolled  tbe  defendant  the  rl£^t  ot  trial  by 
jury. 

Apjiellee  relies  principally  upon  die  case 
of  Ely  v.  New  Mexico  ft  Arizona  R.  B.  Ca, 
129  V.  S.  291,  9  Sup.  Ct  293,  32  L.  Ed.  688. 
This  was  a  suit  filed  in  the  District  Conrt  of 
the  territory  of  Arizona  to  quiet  title  to  and 
recover  possession  of  land  under  a  territorial 
statute  which  authorized  suit  to  quiet  title 
by  one  In  or  out  of  possession  against  a  de- 
fendant, whether  in  or  out  of  possesslm. 
The  complaint  alleged  that  the  defendant 
was  in  possession.  Defendant  demurred  to 
the  complaint  on  the  ground  that  it  failed 
to  state  facts  sufficient  to  constitute  a  cause 
of  action.  Demurrer  was  sustained,  and  on 
appeal  to  the  territorial  Supreme  Court  the 
ruling  of  the  court  sustaining  the  demurrer 
was  upheld.  The  Supreme  Court  of  tbe  Unit- 
ed- States  reversed  the  decision  of  the  ter- 
ritorial Supreme  Court  on  the  ground  that  In 
Arizona,  by  Code,  the  distinction  between  ac- 
tions at  law  and  suits  In  equity  had  been 
abolished,  and  that  under  the  Code  it  was 
competent  for  the  plaintiff  to  unite  in  the 
same  complaint  legal  and  equitable  causes 
of  action  so  long  as  they  were  properly  re- 
lated. Appellee  construes  this  case  as  up- 
holding the  validity  of  tbe  territorial  statute 
in  question,  which  would  make  the  case  cog- 
nizable in  equity,  although  the  defendant 
was  in  possession.  Counsel  misinterpret  the 
effect  of  this  decision. 

The  territorial  Supreme  Court  upheld  the 
ruling  sustaining  the  demurrer  on  the  theory 
that  the  cause  of  action  necessarily  was  In 
eqtdty  only,  and  of  course  the  complaint  did 
not  state  facts  sufficient  to  warrant  the 
equitable  relief  sought.  The  Supreme  Court 
of  the  United  States,  in  reversing  the  terrl- 
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toTlal  Supreme  Court,  did  so  upon  the  theory 
that  the  complaint  stated  a  good  cause  of 
action,  but  it  did  say  whether  the  cause  of 
action  was  at  law  or  In  eQoity.  It,  however, 
quoted  from  former  decisions  of  tiu  Supreme 
Court  construing  Code  proTlskms  of  M^a- 
tana  similar  to  those  InTolved  under  the  Arl- 
Eona  law  and  said: 

"Under  preciselj  similar  statutes  of  the  ter- 
ritorr  of  Montana  it  has  been  adjudged  by 
this  court  that  both  l^al  and  eqoitaMe  relief 
may  be  granted  In  the  same  action,  and  may 
be  admiidBtered  throngh  tiie  Intervention  of  a 
Jury  or  by  the  conrt  itself,  according  to  tiie 
nature  of  the  remedy  sought." 

Necessarily  under  this  holding  the  ques- 
tion of  a  right  to  Jury  trial  would  not  be  in- 
volved in  the  determination  of  the  fact  as 
to  whether  the  complaint  stated  a  good  cause 
of  action.  That  question  could  arise  only' 
after  the  issues  were  framed.  Any  other  in- 
terpretation of  this  case  would  run  counter 
to  Whitehead  v.  Shattuclt,  supra,  and  numer- 
ous other  dedslona  of  the  United  States  Su- 
preme Court 

Appellee  seems  to  place  some  reliance  upon 
the  case  of  Stanton  v.  Catron,  8  N.  M,  855, 
45  Pac.  884,  but  this  aCforda  him  no  support 
In  that  case  the  pialntift  was  the  owner  of  a 
judgment  lien  against  the  real  estate  in  ques- 
tion, and  on  the  strength  of  snch  lien  sought 
to  have  his  title  to  the  real  estate  quieted. 
The  court  held  that  the  lien  gave  him  no  title 
in  the  land  or  Interest  In  the  title;  conse- 
quratly  the  court  was  without  jurisdiction  to 
entertain  his  suit  to  quiet  his  title.  See,  also, 
Security  Investment  &  Development  Co.  v. 
Capital  aty  Bank,  22  N.  M.  469,  164  Paa 
829. 

Appellee  cites  the  following  cases  which 
he  contends  support  his  position:  Parley's 
Park  Silver  Mining  Co.  v.  Kerr,  130  U.  S. 
256,  9  Sup.  Ct  511,  32  L.  Ed.  906;  Union  MIU 
&  Mining  Co.  V.  Warren  (C.  C.)  82  Fed.  519 ; 
Cameron  v.  U.  S.,  148  U.  S.  301,  13  Sup.  Ct 
595,  37  Ia  Ed.  459;  WaU  V,  Magnes,  17  Colo. 
476,  30  Pac.  56;  Amter  v.  Conlon,  22  Colo. 
150,  43  Pac.  1002 ;  Zumwalt  v.  Madden,  23  Or. 
185,  31  Pac  400;  Glasmann  v.  O'bonnell,  6 
Utah,  446,  24  Pac.  637;  Rough  v.  Simmons, 
65  Cal.  227,  3  Pac.  804;  Stratham  v.  Dusy,  70 
Cal.  II,  11  Pac.  606 ;  Hesser  v.  MUler,  77  CaL 
192,  19  Pac.  375;  Railroad  Co.  v.  Oyler,  60 
Ind.  383;  Trlttlpo  v.  Morgan,  99  Ind.  269. 

An  ezamluation  of  these  cases,  however, 
wlU  show  that  they  do  not  go  to  the  extent 
datmed,  and  In  reality  offer  no  support  what- 
ever to  the  action  of  the  lower  court  In  this 
case  in  tiie  draiylnf  ^pdiants'  right  to  trial 
by  Jury. 

Appellee  argued  that  he  can,  under  this 
statute,  quiet  his  title  to  the  real  estate  in 
question  against  the  appellants,  althou^  in 
possession,  but  admits  that  he  cannot  with- 
out running  counter  to  the  guaranteed  rlg^t 
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of  trial  by  Jury,  oust  Hbe  appdlants  ct  th^ 
possession.  IPor  tbla  reason,  prior  to  trial, 
be  dlBdalmed  any  right  to  tMorer  posses- 
sion In  this  action.  He  now  argues  that,  if 
he  succeeds  m  qvUiiog  bis  title  by  tbls  ac- 
tion, be  wUl  thai  be  able  to  bring  a  suit  in 
ejectment  and  oust  the  antdlantB;  that  in 
such  a  suit  ai^lants  wUl  be  entUled  to  a 
trial  by  Jury. 

The  fallacy  In  tbla  argument  lies  In  the 
fact  ^t  appellee,  by  a  resort  to  a  court  of 
law  in  the  first  place,  could  accanpUsh  tike 
same  result  in  one  aeti<»i  Uiat  he  would  sedE 
to  accomplish  by  his  metiiod  in  two ;  in  otlier 
worda,  a  suit  at  law  wHl  alEord  him  com- 
plete and  adequate  relief,  and  this  fact  of 
itself  precludes  him  from  resortinff  to  a 
court  of  equity. 

But  the  complaint  was  good  fla  against  the 
demurrer,  because  it  did  state  a  cause  of  ae> 
tlon.  The  error  was  in  doiylng  ai^ieUants 
a  trial  by  Jury.  In  such  an  actkm  lli^  were 
so  entitled  under  the  territorial  form  of  gov- 
enunent  and  a  continuation  of  this  right  was 
guaranteed  by  the  state  Ccmstttution,  and  for 
this  reason,  and  tlie  fnrtlier  reason  stated  by 
Mr.  Justice  BAZNOLDSI,  the  cause  should 
be  reversed. 


PRESTON  V.  SUPERIOR  COURT  OF  CALL 
FORNIA  IN  AND  FOR  LOS  ANGELES 
COUNTY  et  al.  (L.  A.  6775.) 

(Supreme  Conrt  of  CaUfomia.  Jan.  17,  WZl. 
Rehearing  Denied  Feb.  14,  1921. 

1.  Prohibition  «=»3(l)— Raoelver's  right  H 
maintain  action  should  be  detarsilBed  Is  the 

Botlen,  and  not  by  prohlbnios. 
The  right  of  a  plaintiff  to  maintain  an  ac- 
^on  in  the  capacity  of  a  receiver  must  be  de- 
termined in  that  action  subject  to  review  on 
appeal,  and  the  proceeding  will  not  be  restrain- 
ed by  a  writ  Of  probiUtion  whldi  Ilea  only  to  re- 
strain acts  in  eieess  of  furisdiettcm. 

On  Behearing. 

2.  Prohibition  ^29— Csse  bald  proper  for  ap- 
plleatioB  of  oourt  rnle  for  asbsilttlaa  on  brief 
wittiest  argument. 

A  proceeding  to  prohibit  the  snperior  court 
from  proceeding  wiUi  trial,  where  it  obviously 
had  Jurisdiction  of  subject-matter  and  parties, 
and  the  matter  complained  of  as  constituting 
excess  of  jurisdiction  was  simply  one  of  the  is- 
sues to  be  determined  in  the  cause,  is  a  prop- 
er case  for  the  plication  of  court  rule  80, 
Bubd.  6  (183  Pac.  vUl),  providhig  for  sntHnit- 
ting  matters  for  dedsion  on  the  briefs  on  file, 
without  affording  further  opportunity  (or  ar- 
gument. 

3.  Prohibition  i^3(l)— Will  not  lie  against  re- 
ceiver's maintenance  of  actios. 

That  action  by  an  alleged  receiver  is  in 
the  superior  conrt  of  the  county  wher^  he 
claims  to  have  been  appointed  does  not  affect 
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the  fact  that  his  xight  to  aw  mast  be  settled 
In  his  Ruit,  and  not  by  prohibition. 

4.  Prohlhltioa  «»9(l)— WIH  nt  Hi  oraatMl 
agaJnkt  reo^ar,  whare  It  eoald  aat  be  orart- 
Ml  aialaat  the  ooart 

The  rule  that  prohibition  vill  not  be  re- 
fosed  a^inst  a  reeeiTer  when  joined  with  a 
lodge,  becanae  the  receiver  does  not  ezerdse 
Judicial  fnnctioos,  !■  no  reason  for  {^ranting  pro- 
hibition against  a  receiver  when  aaed  alone, 
where  the  court  in  wtiich  it  is  sought  to  pro- 
hibit his  proceeding  would  not  exceed  Its  juris- 
diction in  entertaining  the  receiver's  suit. 

In  Bank. 

Application  by  WUUam  H.  F.  Preaton  for 
a  writ  of  prohibition  directed  to  the  Superior 
Court  of  the  State  of  California  In  and  for 
Los  Angelea  County,  L.  H.  Valentine,  Judge, 
and  another,  to  restrain  farther  proceedings 
under  an  order  appointing  receiver.  Writ 
denied. 

Henry  J.  Steven^  Nwman  A.  Bail)^  and 
John  T.  SoasBt  all  of  Lob  Asfele^  for  peti- 
tioner. 

Alfred  H.  McAdoo,  of  Lot  Angeles,  for  re- 
qwndfiutB. 

ANOSUXOm.  a  J.  [II  Fetttloner  seeks 
a  writ  of  prohibition  enjoining  Uie  superior 
court  of  Los  Angeles  county  from  proceed- 
ing with  the  trial  of  an  action  Institnted 
against  him  therein  for  the  recovery  of 
money  alleged  to  be  due  £rom  him  and 
otbers  to  a  corporation  by  one  who  sues  aa 
the  rec^v^  of  the  property  of  the  corpora- 
tion appointed  1^  the  snpralor  court  in  an- 
other action,  in  whldi  such  cinrporation  was 
the  defendant,  and  also  to  eDj<dn  such  re- 
cover from  further  acting  under  the  or- 
der at  anulntment  [In  so  far  aa  the  writ  is 
Bou^t  against  the  alleged  receiver,  it  will 
not  He,  as  he  Is  not  exercising  Judicial  funo- 
tioDB.]  1  As  to  the  superior  court,  petition- 
er's claim  here  la  that  the  superior  court  had 
no  power  In  such  action  to  appoint  a  receiver, 
with  the  result  that  the  order  of  an[>olatment 
Is  a  nullity.  If  we  assume  this  to  be  true. 
It  does  not  follow  that  there  Is  any  excess  of 
Jurisdiction  on  the  part  of  the  superior  court 
in  entertaining  and  determining  the  actltm 
brought  against  petitioner.  That  the  supe- 
rior court  has  full  and  complete  jurisdiction 
to  hear  and  determine  that  action  cannot  be 
doubted.  The  question  of  the  right  of  the 
plaintiff  therein  to  maintain  the  action  in 
tbe  capacity  in  which  he  sues  is  a  question 
that  must  be  determined  in  such  actlcm  ex- 
actly as  where  one  sues  as  tbe  administrator 
of  the  estate  of  a  deceased  person,  any  ques- 
tion as  to  his  right  to  sue  in  that  capacity 
must  be  determined  in  the  action  itself.  If, 
in  the  determination  of  such  a  question,  the 
trial  court  errs.  It  Is  error  In  the  exerdse 
ot  JnrlsdloUm,  and  the  aggrieved  party's 
remedy  Is  an  aiqiea]  fnnn  the  Judgment  given 


In  the  aotloD.  Prohibition  lies  only  to  re- 
strain acts  in  excess  of  Jurlsdictlont  and  the 
petition  In  Oils  mattw  falls  utterly  to  state  a 
case  in  this  behalf. 

We  express  no  oidni<«  as  to  the  validity  of 
the  ordra*  appointing  a  receiver,  am  that  ques- 
tlon  is  not  here  Involved. 

Tba  amUcalion  fbr  a  writ  of  prohibition 
is  denied. 

We  concur:  SHAW,  J.;  WILBUB,  J.; 
SLOANB,  jr.;  LAWLOB,  J.;  OLNBX,  J. 

On  Behearing. 

PBR  CURIAM.  [2]  In  Tiew  of  certain 
claims  earnestly  pressed  In  the  petition  tar 
r^earing  filed  herein,  we  deem  It  proper  to 
state  Halt  oar  order  sobmitting  the  matter 
for  decision  in  this  court  upon  tbe  briefs  on 
file,  and  without  aifording  further  opportun- 
ity fbr  argument  the  parties,  was  In  ac- 
cord with  Oie  provisions  of  subdivision  5  of 
rule  80  of  this  court  (in  effect  Septcnnber  15, 
iei9, 188  Pac.  vlli)»  whldL  is  as  toUows: 

"When  a  ciuse  is  transferred  for  determina- 
tioa  to  the  Supreme  Court  after  decision  by  a 
District  Court  of  Appeal,  the  Supreme  Court, 
it  it  deems  such  course  proper  in  tbe  particular 
canse,  may  order  the  same  forthwith  submitted 
for  decision  upon  the  briefs  on  file,  witboat  en- 
tertaining further  argument,  oral  or  otherwise." 

Upon  the  record  before  us  we  deemed  this 
to  be  the  proper  course  In  this  laroceedlng. 
If  in  any  matter  In  wUdi  this  iwactlce  has 
be«i  ad<q;>ted  it  is  made  to  appear  on  applica- 
tion for  a  r^eartng  that  the  dfring  of  sub- 
stantial Justice  demands  that  a  further  hear> 
Ing  should  have  been  afEorded,  we  would  un- 
hesitatingly grant  such  a  reliearing.  Xhe 
rule  appeared  to'^s  and  sttll  appears  to 
be  peculiarly  applicable  in  1^  proceeding, 
wherein  it  was  sought  to  prohibit  a  superior 
court  from  proceeding  with  the  trial  of  a 
cause  pending  therein,  in  which  It  was  ol>- 
vious  that  ttie  court  had  JurlsdlctiCMi  both  of 
the  subject-matter  and  of  the  parties,  and 
ttiat  the  matter  complained  of  as  constituting 
an  excess  of  Jurisdiction  on  the  part  oS  the 
court  was  simply  one  of  the  Issues  In  said 
cause  to  be  determined  therein.  The  rale 
is  in  the  Interest  of  a  more  speedy  disposition 
of  litigation  and  will  be  followed  in  such 
cases  as  appear  to  warrant  Its  application. 

[I]  On  the  merits,  petltimer's  whole  griev- 
ance Ilea  in  the  fitct  that  an  action  has  been 
instituted  and  is  pending  against  him  for  the 
recovery  of  mon^  alleged  to  be  due  from 
Urn  to  a  corporation,  by  one  who  alleges 
irlmself  to  be  the  lawfully  appointed  receiver 
for  such  corporation.  His  claim  here  is  that 
such  plaintiff  Is  not  the  lawfully  appointed 
receiver  of  such  corporatlcm,  and  on  that 
dalm  he  seeks  to  prohibit  the  superior  court 
from  entertaining  and  determining  the  pend- 
ing actlcm,  wherein  It  has  Aill  JorisdlcUon  of 
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both  mbjeet-niatter  and  person,  and  the  cnt- 
aeqnent  right  to  determine,  anbject  to  review 
on  appeal,  the  laane  aa  to  the  Talldlty  of  the 
idaiotUTa  appointment  as  receiver.   That  he 
cannot  do  thia  seemed  too  clear  to  oa  to  ad- 
mit of  qnestloa.   It  may  be  that  any  differ- 
ent view  on  the  part  of  learned  connsel  tor 
petitioner  Is  doe  to  the  fact  that  the  action 
in  whl<;h  the  appointment  of  a  receiver  was  ■ 
made  is  one  also  pending  In  the  superior 
foort  of  Los  Angeles  county,   if  the  action ! 
sought  to  be  restrained  had  been  commenced 
and  was  pending  in  another  county,  as  might 
lawfully  have  been  the  sltnation  If  the'  de- 
fendant, who  la  petitioner  here,  had  been  a 
resident  of  such  other  county,  the  correctness 
of  our  view  would  probably  be  more  clearly ; 
apparent.    We  are  satisfied  that  it  must  be  > 
apparent  on  reflection  that  It  is  alt^ether  | 
Immaterial  in  this  conoectlon  whether  the, 
action  instituted  by  the  alleged  receiver  Is  j 
in  the  superior  court  of  the  county  wherein 
be  claims  to  have  been  appointed,  or  In  the 
superior  court  of  aome  other  county,  in 
either  case,  the  court  in  which  It  Is  pending 
has  full  and  complete  Jnrlsdlctlon  of  the  ac- 
tion. 

[4]  It  is  suggested  that  the  atatment  in 
the  opinion,  that  "in  so  far  as  the  writ  Is 
sought  against  the  alleged  receiver  It  will  not 
lie,  as  lie  Is  not  ezerclsli^  Judicial  functions," 
in  at  variance  with  the  views  enunciated  in 
Hnvorapyer  v.  Superior  Court,  84  Oal.  389,  24 
I'oc.  121,  10  I*  R.  A.  627,  18  Am.  St.  Rep.  192. 
We  did  not  mean  to  Intimate  that  the  receiv- 
er may  not  be  properly  Joined  with  the  su- 
Iierlor  court  under  whose  apiMlntment  be  is 
acting  as  a  respondent,  and  that  where  eX' 
resa  of  Jurisdiction  on  the  part  of  the  re- 
spondrat  superior  court  for  which  he  Is  act- 
ing is  shown  the  writ  may  not  run  against 
him  to  pfTrctuate  the  complete  rcllei  against 
Judicial  action  to  which  a  party  is  enUtled. 
As  said  in  the  Havomcycr  Case,  "the  writ 
runs  to  the  court,  and  o[>crutes  directly  upon 
tlie  court,  but  indirectly  upon  the  receiver." 
But  If  the  court  is  not,  in  the  respect  In 
which  It  Is  udsalled  (In  this  matter,  in  enter- 
taining and  determining  tlie  [wnding  action), 
acting  in  excess  of  Its  jurisdiction,  there  Is 
no  foundation  for  prohibition  against  the  re- 
ceiver alouc,  and  the  proceeding  must  also 
fall  as  to  hliu.  The.  statement  referred  to, 
contained  In  the  opinion,  la  suiiceptlble  of 
mlKCoust ruction,  and  Is  not  at  all  necessary 
to  tht!  decision  In  view  of  what  we  have  here 
said. 

It  is  ordered  that  the  statement  referred  to 
be  unil  the  same  Is  stricken  from  the  opin- 
ion, and  that  the  iKtltlon  for  rehearing  be 
and  the  aame  ia  denied. 

ANOKLLOTTI,  O.  J.,  and  SHAW,  OLNEY, 
Wl  UU!R.  LAWLOR,  LENNON,  and 
8IX>ANE,  JJ.,  concur. 


!■  n  SWEETMAirS  ESTATE. 
GRIFFITHS  at  al.  v.  JOHNSON. 
(8.  F.  9M6.) 

(Saprone  Court -of  Califonda.  Feb.  4.  1921.) 

1.  Wilis  «i»2«B-^wm  Mt  fMatf  after  taatsk 
tor's  death  pnnmtt  ta  have  boea  daetrayai 
ky  biH. 

A  win,  last  seen  and  known  to  have  beat 
in  the  possession  of  the  decedent,  which  can- 
not be  found  after  his  death  will  b«  presumed 
to  have  been  destroyed  by  him  with  the  inten- 
tion of  revoldog  it. 

2.  Wills  «s»306  —  Evideaee  bald  saiSciaat  ta 
avercoma  prasuaiptioB  that  will  had  beea  ra- 
yoked. 

Evidence  ai  to  declarations  of  testatrix 
held  sufBcient  to  overcome  presucoption  that 
win,  last  seen  in  possession  of  testatrix,  and 
not  found  after  her  death,  had  been  destroyed 
by  her  with  the  intention  of  revoking  it. 

3.  Wills  Cs>289  —  Will  In  existasoa  75  daya 
prior  to  death  presumed  to  exist  at  tlsia  af 
death. 

Under  Code  Civ.  Proc.  i  1963.  aubd.  32, 
will,  proved  to  have  existed  75  days  prior  to 
testatrix's  death,  will  be  presumed  to  have  been 
in  existence  at  time  of  her  death. 

Otney,  J.,  Angellotti*  C.  J.,  and  Lawlor,  J., 
dissentiiif. 

In  Bauk. 

Appeal  from  Superior  Court,  Alameda 
County ;  William  S.  Wells,  Judge. 

In  the  matter  of  the  estate  of  Delia  M. 
Sweetman,  deceased.   From  an  order  adailt- 
tlng  oa  petition  of  Walter  Johnson,  will 
probate  as  a  lost  or  deatroyed  will,  W.  A. 
Griffiths  and  another  appeaL  Affirmed. 

F.  A.  Berlin,  of  Oakland,  for  appellants. 
Decoto  &  Calkins,  of  Oakland,  and  R.  B. 
Hoyt,  of  Los  Angeles,  for  respondent.  • 

WILBUR,  J.  [U  This  Is  an  appeal  from 
an  order  admitting  a  will  of  Delia  M.  Sweet- 
man,  deceased,  to  probate,  as  a  lost  or  de- 
stroyed will.  The  main  (jucstion  at  Issue  In 
the  case  Is  whether  or  not  the  will  was  In 
existence  at  the  time  of  the  death  of  the 
testatrix.  The  will  was  last  seen  In  the 
possession  of  the  testatrix  In  November, 
1916,  2Mt  months  previous  to  her  death.  The 
proponent  of  the  will  relies  upon  declaratlrais 
made  by  the  testatrix  during  that  period 
to  establish  its  continued  existence,  to  over- 
come the  presumption  .of  Its  destruction 
with  Intent  to  revoke,  arising  from  the  poa- 
sesslon  of  the  will  by  the  testatrix  and  the 
Inability  to  find  It  after  her  death.  The  rule 
is  thus  stated  in  the  Encyclopedia  of  Evi- 
dence: 

"A  will  last  seen  and  known  to  have  been  In 
the  possession  of  the  decedent,  which  cannot 
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be  fonnd  after  Ub  death,  will  be  presumed  to 
bave  been  destroyed  b;  him  vith  the  intention 
of  revoking  It,  since  tibe  law  always  presumes 
In  favor  of  the  Innocence  of  bd  act  and  any 
other  Inference  would  involTe  a  finding  of  a 
wrongful  or  fraudalent  destruction  of  the  wUl 
by  a  third  person."   14  Ency.  of  Evidence,  440. 

See,  also,  Matter  of  Cunnion,  201  N.  T.  123, 
126,  94  N.  E.  648,  Ann.  Cas.  1912A,  834; 
lu  re  Keene'9  Estate,  189  Mich.  97,  155  N. 
W.  514.  Ann.  Cas.  1918B,  367;  In  re  MlUer'a 
Wm,  49  Or.  462,  90  Pac.  1002,  1004,  124  Am. 
St  Hep.  1051,  14  Ann.  Cas.  277;  Van  Dyke 
T.  Mack,  139  Ark.  524,  214  S.  W.  23,  31 ;  Rape 
V.  Ckichran  (Tex.  Civ.  App.)  217  S.  W.  250,  40 
Gyc.  1281.  The  admissibility  of  such  testi- 
mony la  conceded  by  both  parties,  for  each 
relies  in  ifart  xxpo^  her  declarations  to  sup- 
port their  respective  claims.  The  pr<^nent 
of  the  lost  or  destroyed  will,  which  we  will 
bereafter  call  the  Johnson  will,  sought  to 
prove  that  the  will  had  been  destroyed  after 
the  death  of  the  testatrix  by  F.  A.  Berlin, 
the  attorney  wjho  proposed  an  earlier  will  of 
testatrix  for  probate,  which  we  will  here- 
after refer  to  as  the  Berlin  wilL  The  lat- 
ter contended  that  all  the  evidence  with  re- 
lation to  the  execution  and  existence  of  the 
Johnson  will  1b  a  pure  fabrication.  The  trial 
court  found  that  the  Johnson  will  was  prop- 
erly executed,  and  that  It  continued  in  ex- 
istence up  to  the  time  of  the  death  of  the 
testatrix,  and  that  It  revoked  the  Berlin 
will  by  Implication,  as  It  disposed  of  all  the 
property  of  testatrix.  The  court  also  found 
that  F.  A.  Berlin  did  not  destroy  the  Johnson 
wni  after  the  death  of  the  testatrix.  The 
court  also  speddcally  found  that  the  allega- 
tion of  the  proponents  of  the  Johnson  will 
that  the  Johnson  will  was  destroyed  by  a 
pevon  or  persons  unknown  to  the  Johnsons 
prior  to  the  death  of  the  testatrix  was  not 
true.  There  Is  no  dispute  as  to  the  execu- 
tioa  of  the  Berlin  will,  and  It  Is  conceded 
that  the  will  produced  In  court  was  executed 
by  the  testatrix,  but  It  was  denied  probate 
becanae  not  her  last  will.  The  Berlin  will 
was  executed  on  the  10th  day  of  May,  1915. 
It  was  drawn  by  Mr.  F.  A.  Berlin,  who,  for 
some  20  years  bad  been  the  attorney  for  and 
employer  of,  the  husband  of  the  testatrix. 
By  the  terms  of  this  will  all  the  property  of 
the  deceased  was  left  to  her  husband  with 
the  exception  (tf  a  set  of  mahosany  furniture, 
which  was  bequeathed  to  Mr.  Berlin.  The 
husband  was  named  as  the  executor  thereof. 

According  to  the  testimony  offered  in  be- 
half of  the  proponent  of  the  Johnson  will, 
the  decedent  came  to  the  office  of  Walter  S. 
Jolmson,  an  attorney,  10  days  later,  and 
requested  that  he  draw  a  will  for  her.  This 
he  did,  and  by  the  terms  of  this  will,  as  first 
drawn,  all  of  the  property  of  the  decedent 
was  given  to  Mr.  Johnson,  his  brother  and 
sisters,  and  they  were  charged  with  the  obli- 
gation of  supporting  the  husband  of  the 
testatrix  during  bis  life.   Five  or  tSx  days 


later  this  draft  was  superseded  by  another, 
whereby  the  husband  was  given  a  life  estate 
and  Mr.  Johnson,  his  brother  and  sisters 
were  given  the  remainder  of  the  entire  prop- 
erty, subject  to  that  life  estate.  Walter  S. 
Johnson  was  made  the  executor.  This  will 
was  executed  by  the  testatrix  August  9, 

1915.  The  testatrix,  however,  Instead  of  de- 
stroying the  Berlin  will,  kept  the  two  wills 
together  underneath  a  drawer  In  one  of  the 
upstairs  rooms  of  her  home,  where  they 
were,  frequently  seen  together.    In  June, 

1916,  the  Johnsons  moved  Into  the  home  of 
the  deceased,  and  remained  there  until  the 
latter  part  of  November,  1918.  Mrs.  Sweet- 
man  was  asked  why  she  kept  the  Berlin  will, 
and  she  stated  It  was  because  she  had  there- 
in bequeathed  the  set  of  mahogany  furniture 
to  Mr.  Berlin,  whlcb  she  wanted  him  to  have. 
The  Johnson  will  was  last  seen  by  Walter 
S.  Johnson,  together  with  the  Berlin  will, 
in  the  upstairs  room,  on  the  floor  where  they 
had  apparently  dropped  from  underneath 
the  drawer.  Without  calling  the  attention 
of  the  testatrix  to  the  fact  that  the  wills 
were  out  on  the  floor,  he  suggested  to  her 
that  they  ought  to  be  put  in  a  safe  place.  The 
testatrix  promised  him  that  she  would  place 
them  with  Mr.  Green  of  the  Oakland  Savings 
Bank,  where  she  had  an  account  Instead 
of  this,  however,  and  without  the  knowledge 
of  any  of  the  Johnsons,  Mrs.  Bweetman  deliv- 
ered a  amall  package  to  her  friend,  Mrs.  Ham- 
mer, with  the  request  that  it  be  placed  in 
the  safe  in  a  butcher  shop  In  Oakland.  This 
was  done,  and  sub^uently,  at  the  request 
of  Mrs.  Sweetman,  the  package  was  return- 
ed to  her  for  her  lnsi>ectlon.  After  exam- 
ining them  she  returned  the  package  to  Mrs. 
Kammer  to  be  replaced  In  the  safe.  There 
they  remained  until  the  day  of  her  death, 
when  Mrs.  Hammer,  acting  under  the  pre- 
vious directions  given  her  by  the  testatrix, 
got  the  package  and  delivered  It  to  Mr.  Ber- 
lin, who  opened  it  In  thie  presence  of  his  wife, 
and,  as  they  testified,  found  only  the  Berlin 
will. 

The  declarations  of  the  deceased: 

There  are  two  distinct  lines  of  oi^Kwing 
declarations  introduced  In  evidence.  Those 
Introduced  on  behalf  of  the  proponente  of 
the  Johnson  will  are  to  the  effect  that  at 
numerous  times  during  the  2^  months  before 
her  death  Mrs.  Sweetman  stated  that  the  will 
was  still  in  existence  and  acceptable  to  her, 
while  the  testimony  on  behalf  of  the  propo- 
nents of  the  Berlin  will  was  that  she  had  stat- 
ed that  she  had  destroyed  the  will  purpose- 
ly ;  that  she  did  not  desire  the  Johnsons  to 
have  any  of  her  property ;  and  that  she  had 
Intentionally  deceived  them  into  believing 
that  the  will  was  still  In  existence. 

The  exact  nature  of  the  declarations  will 
more  clearly  appear  from  the  following  state- 
ment of  the  evidence: 

Walter  S.  Johnson  testified:  That  2  or  3 
days  before  ber  death  be  told  ttae  testatrix 
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that  be  bad  udced  tb.  Oieen  at  the  Oakland 
Bank  ot  Savings  If  be  had  the  wlU,  and  that 
Mr.  Oreen  said  be  did  not  have  it.  mutt  the 
will  was  not  upstairs.  That  be  asked  her 
where  it  was,  and  she,  after  ttalnkta^  qnlte 
a  while,  said,  "Thai  yon  go  and  see  Mr.  Ber- 
lin about  It"  That  after  that  he  had  several 
ccmversatlcais  with  Mrs.  Sweetman  abont  It 
That  "she  said  something  about  to  keep  cm 
looking  for  the  will,  that  I  wonid  find  It. 
She  said  tbat  I  would  find  It  all  right  X 
think  she  toi&  me  twice  to  ask  Mr.  Berlin 
about  it,  and  I  did  finally  go  down  and  ask 
Mr.  Berlin  about  the  wills."  That  at  another 
time  she  stated  to  him,  "  'Now,  you  have  no 
fear  about  that  wUI,  you  will  find  the  will 
all  right'  She  rather  laughed  at  my  even 
Questioning  its  whereabonts — ^'It  will  be  hand- 
ed to  you.  If  anything  happens  to  me  It  will 
be  handed  to  you  Immediately.*  She  said  I 
didn't  need  to  have  any  fear  abont  the  will; 
that  as  soon  as  she  got  well  she  would  get 
it  and  she  would  show  It  to  me,  and  then 
she  was  going  to  put  It  away  again.**  This 
was  three  days  before  her  death.  On  that 
day,  according  to  the  testimony  of  Mrs. 
Brooks,  the  mother-in-law  of  Mis.  Johnson, 
the  decedent  was  queattoned  as  follows: 

"Q.  I  rappose  you  want  Mr.  BerUn  to  hare 
that  set  of  fondtore.  She  Bald,  Tee.'  She 
aiys.  That  wUl  is  with  the  other  one.* 
says,  They  are  both  together,  Sam.* " 

Mrs.  Brooks  also  testified  as  follows: 

"We  sskeil  her  one  day  If  she  felt  able  to 
sign  a  copy  of  that  original  will,  bo  that  my 
son  might  have  Bometbliis  to  show  in  court  she 
said  DO,  that  she  £dn't  think  sbe  felt  able, 
thought  it  wouldn't  be  right  and  "it  is  not  nec- 
essary.* At  that  time  she  knew  that  we  were 
not  able  to  find  the  will,  bnt  she  did  not  con- 
sider that  it  was  lost  She  did  not  tell  ns  where 
It  waa" 

This  also  occurred  only  a  few  days  before 
her  death.  She  further  testified  to  a  con- 
versation with  the  testatrix  8  days  before 
her  death,  as  follows: 

"I  told  her  that  he  was  miable  to  find  the  will 
vhich  she  had  given  hvn,  and  we  spoke  of  that 
•everal  times,  and  she  said — my  son  had  told 
her  that  he  was  nnable  to  find  this  will,  and 
that  they  had  an  underetandlDg  abont  it  snd 
I  aelced  her  about  it,  and  she  told  me  very  ex- 
plicitly that— she  said  'Just  as  sure  as  I  am 
lying  here,  and  jnst  as  sure  as  I  hope  to  be  in 
Heaven,  Sam  will  have  that  will  at  the  proper 
time.'  She'  ssid,  *X  don't  give  one  anziona 
thought  and  I  don't  w&nt  Sam  to.'  " 

In  answer  to  the  following  questions  this 
witness  gave  the  following  answers: 

"Q.  What  did  she  say  on  this  last  occasion 
that  you  were  speakiog  of  the  will?  A.  Well, 
she  said  this  that  I  have  just  repeafed  to  yon, 
that  'Sam  will  find  the  will,  or  it  will  be  handed 
to  him  at  the  proper  time,  and  I  do  not  give  It 
<Hie  anxious  thooght  and  I  don't  want  hkn  to.* 
*  *  *  Q.  Did  she  ever  say  anything  about 
Jooking  for  the  wilt?  A.  The  last  thing  she 


said  to  me  Uiat  vras  InteTUgible—her  artiealaHon 
was  very  poor— wu,  'Mrs.  Brooks,  never  give 
tv  about  that  will;  search  for  it;  never  pve 
up.' '» 

Pete  Balengat,  a  witness  for  appellant, 
testified  that  the  day  before  the  death  of  Mrs. 
Sweetman  he  asked  If  her  affairs  were  In 
shape,  and  she  replied  that  tbey  were;  "that 
everything  was  all  rl^t  She  said  that  she 
had  some  wllla,  and  that  they  were  in  the 
safe.  She  didn't  say  what  safe.  She  said 
all  she  wanted  done  would  be  In  some  safe, 
I  drai't  know  where.  Sbe  new  mentioned 
the  place." 

Cornelia  C.  Gruenhagen,  a  sister  of  Mr. 
Johnson,  a  legatee  under  the  wlU,  testified 
as  follows: 

"Sbe  never  told  me  where  the  wills  were.  I 
asked  her  on  her  deathbed.  I  had  never  wor- 
ried abont  the  will,  but  when  I  found  nobody 
could  find  out  where  the  will  was — she  had  great 
confidence  in  me,  and  I  asked  her  where  the 
will  was,  and  she  said,  *Why,  it  is  all  ri|^t;  it 
1b  all  rifi^t  Wbat's  all  this  fuss  abont?*  I 
didn't  probe  it  because  she  was  very  HI,  and  I 
didn't  like  to.  That  is  all  I  ever  Ulked  to  her 
abont  the  wills.  She  never  told  me  where  the 
will  was,  neitter  of  them." 

On  the  other  hand,  the  nurse  who  attended 
Mrs.  Sweetman  during  her  last  Illness,  Mrs. 
Martha  Bergendahl,  testified  tor  appellant 
that  on  the  Wednesday  before  her  death  (the 
very  day  of  one  of  the  conversations  testified 
to  by  Mrs.  Brooks,  the  mother-in-law  of 
Walter  Johnson),  the  deceased  said  to  her: 

TThey  think  they  are  smart'  referring  to 
the  Johnson  children,  'but  I  will  fool  them.' 
Sbe  said  this  several  times  in  the  last  week  be- 
fore she  passed  away.  *  *  *  She  said  she  had 
destroyed  all  wills  except  one  man  that  had  a 
wiU  that  was  high  up  in  office.  Tbat  was  her 
last  statement  she  gave  to  me.  *  •  *  ^Bbn 
said  she  had  destroyed  the  Johnson  wfll,  burn- 
ed it.  She  did  not  want  them  to  get  anytiung, 
she  said.  &e  told  me  that  Wednesday  before 
she  passed  away  at  night  the  but  time  she 
told  me." 

She  further  testified  that  In  the  presence 
of  Fete  Balengat,  decedent  stated  that  the 
Johnson  will  had  be^  destroyed.  That  wit- 
ness, however,  stated  tliat  he  did  not  bear 
her  say  anything  about  burning  up  any  will. 
On  crosa^xaminatlon,  however,  he  testified: 

"She  said  straight  that  she  was  not  going  to 
leave  her  property  to  the  Johnsons.  She  says, 
they  think  they  are  smart  but  I  will  fool 
them."* 

Daisy  A.  Adams  testified  tbat  In  January. 
1917,  Mrs.  Sweetman  told  her  tbat  sbe  did 
not  want  the  Johnsons  to  have  anything 
and  that  she  bad  burned  up  everything,  all 
the  papers. 

Annie  Aybens  testlfled  tbat  Mrs.  Sweet- 
man, two  weeks  before  sbe  died,  told  her 
that  sbe  was  going  to  send  tor  Mr.  Berlin 
to  have  him  make  her  wilL  Another  witness 
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named  Kelly  tesUfled  Out  testatrix  Bald 
shortly  before  her  death  that  she  was  go- 
ing to  make  a  new  wUl,  and  drop  the  Jofan- 
BODB  out,  about  two  weeks  before  her  death. 

Mrs.  Kammer  also  testified  that  anange- 
ments  were  being  secretly  made  by  Mrs. 
Sweetman  to  have  Mr.  Berlin  come  on  Mon- 
day, Jannary  29,  1817,  to  draw  a  new  wiU 
for  the. deceased,  who  died  Saturday.  Febru- 
ary 3,  191T.  Mr.  Sweetman  had  predeceas- 
ed her  In  June,  1916. 

[2]  It  the  foregoing  declarations  of  the  de- 
ceased were  established  by  competent  tes- 
timony, the  problem  presented  for  considera- 
tion would  be  quite  different  from  the  one 
that  confronts  us,  for  we  must  assume  that 
the  trial  Jadge  disbelieved  the  testimony 
hostile  to  the  Johnson  will.  We  have  there- 
fore the  simple  qaestion  as  to  whether  or  not 
the  declarations  of  the  deceased  that  the  will 
was  In  existence,  repeated  In  the  most  solemn 
fashion  only  3  days  before  her  death,  was  suf- 
ficient to  support  the  finding  of  the  trial 
court  that  the  will  was  in  existence  at  the 
time  of  her  death.  It  seems  clear  that  these 
declarations  of  the  testatrix  at  least  had 
the  effect  of  overcoming  the  presumption  that 
tiw  will  tiad  been  destroyed  by  her  with  the 
Intentlcm  of  revolclng  the  same. 

[3]  With  this  presumption  thus  eliminated 
we  have  then  the  fact  that  the  will  was  In 
existence  2^  months  before  her  death.  The 
law  presumes  that  a  thing  once  shown  to 
be  in  existence  continues  In  existence  as  long 
as  things  of  that  nature  usually  exist  Oode 
ClT.  Proc  f  1068,  snbd.  82, 

If  we  apply  that  presumption  to  the  will 
nnder  consideration,  It  is  evident  that  with- 
out the  intervention  of  some  unusual  agency 
It  would  not  cease  to  exist  In  7B  days.  There 
was  no  proof  that  any  such  agency  destroyed 
the  will.  The  trial  court  was  therefore  Justi- 
fied In  its  findings  to  that  effect. 

Order  affirmed. 


We  concur: 
UHNNON,  J. 


SLOANS.  J;    SHAW,  J.; 


OI^ET.  I  diasent.  Th&  Code  provides 
tiiat  no  will  shall  be  proved  as  a  lost  or  de- 
■fan^ed  wUl  unteM  either  (1)  "the  same  Is  prov- 
ed to  have  been  tak  ezlBtance  at  the  dme  of  the 
death  of  the  testator,"  <»  0i)  is  shown  to  have 
beat  destroyed  In  Iila  lifetime  franduleptly 
or  by  public  calamity.  Section  1888,  C!ode 
OlT.  Z*ro&  The  findings  of  tilie  trial  court 
negattre  the  second  altonative^  The  pro- 
bate of  the  will  in  this  case  therefore  de- 
pended on  its  bdng  proved  Oiat  Jt  was  In  ex- 
istence at  the  time  of  Oie  testatrix's  death. 
No  one  was  produced  who  saw  the  will  at  or 
after  her  death.  It  had,  in  fact,  disappeared 
some  tlm^  before,  and  had  been  searched  for 
and  not  found.  Its  disappearance  is  in  no 
way  accounted  for.  It  was  att^ipted  to  ac- 
count for  it  by  the  contention  that  one  Berlin 
destroyed  it,  but  this  contention  the  trial 
court  expressly  finds  against  The  only  tes- 


timony relied  upon  to  show  its  existence  at 
the  testatrix's  death  was  testlmixiy  of  dec- 
larations by  her,  from  wbldi  the  Inferenoe 
might  be  drawn  Uiat  she  believed  it  to  be  - 
still  in  existence.  How  declarations  of  this 
character  can  be  taken  as  proof  that  it  was 
In  existence  some  days  later,  when  she  died, 
I  am  wholly  nuable  to  see.  They  do  not  even 
show  that  It  was  In  ,exlBtencq  when  they 
were  made.  They  were  not  declarations  that 
she  had  the  will,  or  knew  its  whertotxmts,  or 
knew  that  it  was  still  in  existence,  but  were 
merely  expressions  of  a  bell^  that  it  would 
be  found  if  searched  for.  Why  she  so  be- 
lieved does  not  appear.  She  may  have  had 
good  reasons  or  she  may  not.  The  facts 
that  do  appear  are  that  the  will  had  disap- 
peared some  months  before  the  testatrix's 
death,  and  was  not  seen  thereafter,  so  far 
as  shown,  either  by  the  testatrix  or  anybody 
else,  althongh  Its  disappearance  was  rather 
persistently  brought  to  the  testatrix's  atten- 
tion and  she  urged  searching  for  it,  which 
was  done  without  avail.  Tet,  althongh  these 
are  all  the  real  facta  shown,  except  such 
as  are  negatived  by  the  court's  other  findings. 
It  is  held  that  they  are  sufficient  to  meet 
the  requirement  of  the  Oode  that  it  affirma- 
tively appear  that  the  will  was  in  existence 
when  the  testatrix  died.  To  my  mind,  if 
there  Is  any  inference  whatever  to  be  drawn 
from  them,  tt  Is  just  to  the  c<»itrary. 

The  reasoning  of  the  main  opinion  is  .that 
it  having  been  shown  that  the  will  was  In 
existence  some  time  before  the  death  of  the 
testatrix,  the  presumption  operates  that  a 
thing  once  shown  to  exist  continues  in  ex- 
istence as  long  as  things  of  that  nature  usual- 
ly do.  But  the  very  purpose  of  the  require- 
ment of  the  statute  that  proof  be  made  of  the 
existence  of  the  will  "at  the  time  of  the 
death  of  the  testator"  Is  not  to  permit  the 
presumption  to  openite,  to  make  it  impossible 
to  probate  an  unproduced  will  by  proof  that 
it  was  in  existence  prior  to  the  testator's 
death  eked  out  by  any  presumption  that  it 
continued  to  exist  until  he  died.  If  it  can 
reasonably  be  Inferred  from  the  facts  in  evi- 
dence that  it  was  in  existence  when  the 
testator  died,  that  is  another  matter,  and 
quite  different  fr<Hn  presuming,  as  a  matter 
of  law,  that  it  was  then  In  existence  because 
It  was  shown  to  have  once  existed.  In  this 
case  no  such  Inference  from  the  facts  In  evi- 
dence can  reasonably  be  drawn. 

The  opinion  also  goes  on  the  proposition 
that  the  declarations  of  the  testatrix  show 
that  the  will  was  not  destroyed  by  her  anlmo 
revocandl.  But  suppose  they  do,  what  dif- 
ference does  It  make?  The  fact  stUi  remains 
that  the  will  disappeared  2%  months  be- 
fore tbe  testatrix's  death,  and  was  not  seen 
afterwards,  The  <9lnion  seems  to  be  based 
upon  the  assumption  that,  unless  the  will 
was  destroyed  animo  revocandl,  it  would 
still  operate.  This  la  not  the  law.  It  must 
be  in  existence  at  the  time  of  the  testator^ 
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deatb;  that  1b,  must  not  bare  been  de8tro7> 
ed»  except  where  It  was  destriqred  fraDdolent- 
ly  or  by  public  oilamlty.  That  Is  tb.9  ex- 
.pUcit  reqniremeDt  of  tiie  statutes  If  the 
will  were  destroyed  by  the  testatrix  Ignorant- 
Ir  or  accidentally,  or  by  sane  <me  else,  but 
without  totudnleut  Intent,  It  was  not  Only  de- 
stroyed physically  but  li^;ally  as  well.  The 
requirement  Is  that  It  be  In  existence  when 
she  ajfiB,  and  that  tlmt  tact  be  afflrmattTely 
proven.  Is  it  a  soffldent  compliance  with 
this  reqnlrraaent  that  it  be  proven  that  she 
once  made  a  will,  that  it  disappeared  some 
months  before  she  died,  but  that  sh€t  did 
not  destroy  it  animo  reTocaudl,  and  beUeved 
that  It  would  be  found?  Tet,  when  the  evi- 
dence Is  examined  that,  and  only  that,  is  the 
proof  in  this  case. 

It  should,  perhaps,  he  observed  that  in 
many  Jurisdictions  the  qnestltBi  presented  In 
case'M  an  attempt  to  probate  a  lost  will  or 
destroyed  will,  which  is  shown  to  have  once 
existed,  is  purely  a  question  as  to  its  revoca- 
tion by  the  testatOT.  The  presumption  from 
its  disappearance  Is  that  it  was  revt&ed,  and 
this  presomption  most  he  overcome.  Proof 
that  the  will  was  In  existence  after  his  death 
goes,  of  course,  directly  to  diow  that  it  was 
not  reveled,  and  this  is  fbe  point  of  such  evi- 
dence in  Uiose  jurisdictions.  On  the  other 
hand,  it  is  not  material  that  the  will  was  not 
in  existence  when  the  testator  died,  provided 
it  appeared  that  it  was  not  destn^ed  by  him 
for  the  purpose  of  revoking  It,  or  tiiat  be 
did  not  know  of  Its  destruction  in  son»  other 
manner  and  acquiesce,  as  it  were.  But  this 
Is  not  the  rule  under  our  statute.  Proof  ot 
nonrevocation  is  not  sufficient.  The  proof 
must  be  that  the  vrlll  was  In  existence  when 
the  testator  died,  or  else  that  it  was  destroy- 
ed frandiHently  or  public  calamity.  This 
appears,  not  only  from  the  language  of  the 
statute,  but  from  our  decisions.  Estate  of 
Johnson,  134  Cal.  662,  66  Pac.  847;  Estate 
of  Patterson,  155  Gal.  626,  102  Pac.  941,  26 
U  B.  A.  (N.  S.)  664,  132  Am.  St  Rep.  116, 
18  Ann.  Cas.  626.  It  may  be  that  the  declara- 
tions of  the  testatrix  In  this  case  were  suffi- 
cient, if  the  evidence  for  the  proponrats 
alone  be  believed,  to  show  that  the  vplU  was 
never  revoked.  Bnt  that  they  were  sufficient 
to  show  that  the  will  was  in  existence  when 
the  declarant  later  died  is  a  very  different 
thing. 

We  concur:  ANGEIXOTTI,  O.  J. ;  lAW- 
LOR,  J. 


MOONEY  V.  CYRIACKS.    {L.  A.  6041.) 

(Saprcme  Court  of  Galifomla.  Feb.  14,  1921.) 

I.  Principal  and  aaent  «»I23(7)  —  Evidence 
held  to  show  aaenfa  author!^  to  nake  rep- 
retentatioBS. 

In  action  for  rescission  of  sale  of  automo- 
bile, evidence  held  to  show  that  defendant's 


agent  had  full  authority  to  negotiate  Om  salsw 

and  bind  defteidant  1^  Us  r^jHreseotations. 

2.  Appeal  and  error  «=9204(3)— Objection  to 
oral  evldesoe  as  to  oontrset  oansot  be  first 
made  on  appeal. 

Objection  to  the  admission  of  oral  evi- 
dence coDcerains  a  written  sale  agreement 
cannot  be  made  for  the  first  time  on  appeal. 

3.  Evidenee  ^434(11)— Parol  evldaaos  aA- 
^  mlssIMe  to  prove  fraud  In  sale  contraot 

Parol  evidence  is  always  admissible  to  prove 
fraud,  and  the  fact  that  the  sale  of  an  auto- 
mobile is  evidenced  by  a  written  contract  re- 
citing that  all  the  conditions  and  representa- 
tions are  embodied  therein  will  not  prev«it  the 
purchaser  from  proving  by  parol  that  the  sale 
was  indaeed  by  false  and  fraudulent  rqwesen- 
tatlous. 

4.  Evidence  «s=>434(l) —Statutory  provisions 
held  not  to  exclude  oral  avldeace  of  fraud. 

Code  Civ.  Proc.  S  1856,  proving  that 
when  the  terms  of  an  agreement  have  been  re- 
duced to  writing  it  is  to  be  considered  as  con- 
taining all  the  terms,  and  Civ.  Code,  |  I&IS, 
providing  that  the  execution  of  a  contract 
supersedes  all  prior  negotiations  or  stipnla- 
tions,  do  not  prevent  the  admisBion  of  oral 
evidence  in  an  action  for  resdsrion  on  the 
gronnd  of  fraud. 

5.  Sales  «=»52  (7)— Evidence  held  to  show  rep- 
resentations as  to  satomoblle  false  and  fraud- 
ulent. 

Evidence  held  to  show  that  representations 
inducing  purchase  of  automobile  by  plaintiff!  a 
woman  not  versed  in  machines,  concerning  the 
mechanical  condition  of  the  automobile  and  the 
distanoe  it  had  beoi  run,  were  false  and  frand- 
nlently  made. 

6.  Sales  <8=338(7)— Shcwlns  car  and  Instroct- 
Ing  buyer's  daughters  held  not  a  "demonstra- 
tion," precluding  rellanoe  on  represeatatloaa. 

In  buyer's  action  to  rescind  automolHle 
purchase  for  fraud,  the  car  being  described  in 
the  written  agreement  of  sale  as  in  present 
good  condition  "as  demonstrated,"  the  buyer, 
who  was  nninformed  aa  to  automobiles,  was 
not  precluded  from  dalming  reliance  upon  rep- 
resentations by  the  words  "as  demonstrated, 
where  the  seller  showed  the  car  to  the  buyer  ' 
and  she  sent  it  back  immediately  to  have  seat 
covers  put  on,  end  it  was  returned  four  days 
later,  and  on  three  occasions  in  the  following 
week  the  seller  instructed  the  buyer's  daugh- 
ters in  its  operation;  for  sudii  acts  eould  hardly 
be  called  a  "demonstration." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Demon- 
stration.] 

7.  Sales  <^52  (7)— Evldesoe  held  to  show  kuy- 
er  relied  on  frauduleot  represeatatlsas  by 

seller's  agent 

In  an  action  for  rescission  of  a  sale  of  an 
automobile,  evidence  held  to  show  that  plain- 
tiff buyer  did  not  rely  upon  an  independent 
investigation,  but  upon  oral  rc|>reeentati(His 
as  to  the  use  of  the  car  and  its  condition, 
made  by  the  seller's  agent.' 
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8.  Sales  ^[30(3)— In  aetloi  for  rosolssloi 
•vtdenee  held  to  show  bayer  had  restored 
goods  to  seller. 

Ib  action  to  rescind  antomobfle  parcbase 
for  fraad,  eridence  held  to  show  that  plaintiff 
buyer  had  restored  the  automobile  to .  the 
seller. 

S.  Sales  4=338(3)— Representations  of  defend- 
a«f  s  agent  held  not  mere  opinion. 

In  an  action  for  reacissiou  of  automobile 
purchase  false  representations  of  defendant 
seller's  agent  as  to  the  valae  of  extra  equip- 
ment, the  mileage  the  machine  had  been  run, 
etc.,  held  not  mere  atatements  of  opinion  but 
material  statements  of  fact,  in  view  of  the 
agenfs  statement  that  the  car  had  been  gone 
orer  in  defendant's  shop  and  the  testimony  of 
defendant  himself  that  he  knew  its  mechanical 
condition  and  tliat  the  car  was  in  A-1  condi- 
tion; he  being  a  mechanical  engineer. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
Gotintr;  Boss  Avery,  Judge.. 

AHi<m  by  Mary  B.  Mooney  against  V,  B. 
Cyrlacks.  Judgment  for  plaintiff,  a  new  trial 

was  denied,  and  defendant  appeala  Affirmed. 

Frederidc  H.  Griffith,  of  Phoenix,  Arls.,  and 
Elmest  O.  Otlfflth,  of  Los  Angties,  for  aivei' 
lant 

Perry  F.  Backus  and  Wm.  J.  Coxr,  both  of 
Los  Angeles,  tor  respondent 

LAWLOR,  J.  This  Is  an  appeal  by  the  de- 
fendant, F.  R,  Cyrlacks,  from  a  judgment  in 
fnror  of  plaintiff,  Mary  E.  Mooney,  in  an  ac- 
tion for  the  rescission  of  a  written  agree- 
ment of  sale,  on  the  ground  of  fraud,  for  the 
purchase  and  sale  of  an  automobile,  and  to 
reooveor  the  sum  of  (532.10,  alleged  to  have 
been  paid  out  by  plaintiff  on  acicount  o£  said 
agreement  of  sale.  The  case  was  tried  by 
the  court  sitting  without  a  Jury,  and  findings 
ot  fact  and  conclusions  of  law  were  made. 
A  motion  for  a  new  trial  was  Interposed  and 
denied.  The  defendant  appeals. 

Respondent  and  appellant,  the  latter  repre- 
sented by  J.  H.  Graves,  his  salesman,  entered 
Into  a  written  agreement  of  sale  which  is 
dated  August  20,  1918,  wherry  respondent 
agreed  to  purchase  and  ain[>ellant  agreed  to 
sell  a  Bulck  automobile  for  fl,835,  of  which 
$600  was  paid  on  account;  the  balance  of 
the  purchase  price  remaining  unpaid.  Re- 
qpODdnt  also  disbursed  $26.76  for  Insurance 
immlmn  <m  the  car  and  $5.40  for  a  oertlfl- 
cete  of  reglstialion. 

According  to  the  te8tlm<niy  of  respondent : 

Kie  ^iproBched  J.  H.  Graves  about  August 
16,  lOlS,  and  stated  she  desired  to  buy  a  Bui(;k 
automobiles  On  August  20th  Graves  called  her 
on  the  telephone  and  said:  "If  you  want  to 
buy  a  car  we  have  a  wonderful  bargain  in  a 
car,  which  is  new,  with  the  exception  of  918 
miles,"  That  Graves  further  told  her  that 
accessories  to  the  value  of  $330  were  on  the 
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car;  that  there  were  no  more  seven -passenger 
Bnicks  In  Southern  California  for  sale;  "the 
company  ig  not  making  any  more  now;  they 
are  going  into  the  employ  of  the  government: 
•  ♦  •  it  is  a  great  bargain."  That  she  "talk- 
ed it  over  with  a  few  people  whom  I  thought 
would  be  good  counsel,  and  I  called  Mr.  Graves 
up  again  and  asked  him  if  he  would  bring  the 
car  to  my  house  and  let  me  see  it,  which  he 
did."  In  the  company  of  her  ttiree  daughters 
she  viewed  the  car,  and  then  said  to  Mr. 
Graves:  "It  looks  very  nice,  but  I  know  noth- 
ing about  a  car.  If  it  drives  well  and  looks 
well  that's  all  I  know,  and  I  have  to  depend 
entirely  on  you;'*  to  which  Graves  replied, 
"This  is  a  fine  car  and  it  is  in  fine  condition." 
Graves  stated  to  her  that  appellant  purdiaaed 
the  car  from  a  young  man  who  ma  called  hi 
the  draft.  Beapoadent  eondnded  this  conver- 
sation saying,  "If  the  car  is  as  you  repre- 
sent it,  I  will  take  it."  Graves  then  went  back 
to  the  shop  with  the  aatomoUle. 

Beapoodent  omtinued: 

"While  we  were  talking  to  him  I  spoke  about 
the  top  looking  a  little  bit  peculiar;  all  mark- 
ed up.  He  said,  'Yon  know  that  could  all  hap- 
pen coming  over  the  desert,  •  •  •  *  And  I 
ssld,  'I  believe  I'll  have  the  seats  covered; 
the  leather  don't  look  very  nice.  •  •  •  ■  We 
talked  about  the  cost  of  that,  and  later  be 
called  me  up  and  said  it  would  be  $85.  I  said 
I  beUeved  I  would  be  willing  to  give  that  much 
and  more;  and  I  said,  *Bow  soon  can  you 
have  the  car  out?'  He  said,  *0n  Saturday  aft- 
ernoon; I  will  rush  it  through.  •  •  •  The 
car  was  delivered  Saturday  afternoon  about  4 
o'clock."  The  seat  covers  bad  been  put  on 
and  Graves  called  three  times  In  the  follow- 
ing week  to  teach  respondent's  daughters  how 
to  drive,  and  "within  a  day  or  two  we  went 
out  for  a  ride  and  the  car  rattled  and  squeak- 
ed and  the  engine  made  so  much  noise  I  wae 
really  worried — I  was  afraid  something  was 
wrong,  and  I  didn't  know  whether  we  would  get 
home  or  not.  We  stopped  at  Mr.  Qyriacks' 
store,  and  I  said  to  Mr.  Cyrlacks,  'This  engine 
makes  so  much  noise,  and  there  are  so  many 
aquawks.  I  don't  know  what's  the  matter  with 
it.'  He  said,  'All  new  cars  do  that,  and  after 
you  ride  a  little  while  it  will  be  all  right;  or 
maybe  the  engine  needs  a  little  greasing.' " 

Bespwdent  said:^ 

That  her  daughters  told  appellant  the  brakes 
would  not  work  and  he  requested  them  to  send 
the  car  over  the  next  morning;  that  the  car 
was  sent  to  the  shop  several  times  for  repairs, 
which  did  not  prove  satisfactory.  "Within  four 
days  I  found  the  car  wasn't  what  it  was  rep- 
resented, and  then  was  the  time  I  saw  Mr. 
Cyriacks  himself.  The  time  the  car  was  left 
to  have  the  brakes  fixed,  it  was  brought  back 
within  an  hour  or  two  by  my  daughter.  Then 
he  took  It  over  to  fix  the  curtains;  kept  It 
most  all  day,  and  th^  he  brought  it  back  and 
the  curtains  didn't  fit  then.  Upon  investiga- 
tion of  a  very  capable  automobile  man,  the 
car  was  all  wrong;  it  was  not  what  it  was 
represpnted*  to  be  at  all."  She  testified  she 
found  the  right  front  fender  had  been  bro- 
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ben  aod  repaired;  that  the  top  was  composed 
of  two  or  three  different  materials ;  that 
there  was  a  bole  in  the  top,  the  leather  part, 
ai  large  as  a  dime — a  piece  of  leather  bad  been 
pasted  over  it,  wblCh  fell  ont  when  the  pulled 
tl)e  braces  a  little  bit;  that  tbe  enrtatns 
didn't  fit;  the  front  had  been  broken;  that  a 
part  of  the  hood  had  been  refinlshed;  the 
tires  on  the  car  were  all  worn,  worn  smooth; 
that  "I  found  'For  Rent'  and  'For  Hire,'  two 
different  signs,  like  you  see  on  cars  on  the 
street  for  hire,  in  the  pocket,  and  two  different 
guidebooks  of  Los  Angeles  city  and  surrounding 
country,  and  a  number  of  apartment  houses. 
The  hinge  which  was  to  support  the  lid  to  the 
rear  seat  box,  which  raises,  was  broken  off. 
Tba  rear  seat  box  cover  was  all  to  pieces,  and 
when  yon  took  it  up  the  boards  all  fell  in 
all  direcitions.  They  were  nothing  but  a 
bunch  of  slats.  I  noticed  tbe  speedometer  at 
the  time  I  first  looked  at  the  car.  It  register- 
ed 918  miles.  There  was  a  bole  in  the  linoleum 
on  the  floor  of  the  car.  I  called  Mr.  Grares' 
attention  to  it  After  I  saw  these  different 
things  I  called  Mr.  Orarea  up  and  told  him  Z 
wanted  to  bring  the  car  back;  that  it  was  not 
as  represented;  that  it  was  sot  a  new  car, 
and  I  bad  foond  ont  many  defects;  and  I 
said,  1  didn't  ask  you  for  a  car  that  was  used. 
Ton  told  me  this  was  a  new  car,  and  it  is  not 
a  new  car.*  He  came  down  to  the  house  and 
we  went  ont  to  the  car,  and  I  pointed  out 
these  defects.  X  was  very  indignant,  and  he 
said,  'Wen,  we  will  do  anything  that  is  reason- 
able. We  will  put  on  a  new  running  board 
and  fix  the  top.*  He  said  they  woold  do  any- 
thing I  wanted  them  to  do.  I  said,  *I  don't 
want  yon  to  do  anything,  becanae  I  don't  want 
a  car  that  is  patched  up.  When  I  want  a  car 
I  want  a  new  car.  I  don't  want  one  that  I  have 
to  excuse  to  my  friends  about  its  appearance.' 
He  said,  'We  will  do  what  we  can  about  the 
car.  I  will  tell  Mr.  Cyriacks.*  I  said,  'Ton 
tell  Mr.  Cyriacka  I  won't  have  this  car.'  He 
went  back  and  presently  called  me  up  and  said 
'We  will  take  that  car  back  and  put  it  in  per- 
fect running  condition,  and  we  will  do  anything 
that  Is  within  reason;  bnt  we  won't  give  you 
back  your  money.'  I  said.  *AU  right,  Mr. 
Graves,  we  will  determine  that  later;  but  I 
won't  have  this  car;'  and  that  ended  my  con- 
▼eraation  with  him.  My  daughters  were 
present  while  I  was  talking  with  him,  and 
when  I  was  talking  over  the  phone. 

"I  went  to  see  Mr. '  C^'acks  on  Thursday 
evening  [August  29th1.  My  daughter  was  with 
me:  I  said  to  Mm,  'I  want  to  know  what  you 
will  do  about  this  car  Mr.  Graves  sold  me.* 
He  said,  'I  d^n't  know  anything  about  tbe  car.' 
I  said,  'Do  jou  mean  to  tell  me  that  you  allow 
cars  to  go  ont  of  your  storeroom  and  don't 
know  anything  about  them?*  He  said,  'I 
don't  know  anything  about  tbe  car,  I  told  you.' 
I  said,  'Well,  you  simply  have  to  know  aome- 
thing  about  it,  because,  I  said,  I  won't  be  im- 
posed  on  like  this,'  and  Mr.  Cyriacks  said,  'I'll 
tell  you  what  I'll  do ;  I  will  talk  this  over  with 
Mr.  Graves,  and  you  come  back  next  Tuesday, 
Monday  being  Labor  Day  [September  3d]. 
Tnesday  morning  at  11  o'dot^  I  called  at  his 
request,  and  two  of  my  daughters  were  with 
me.  I  aaid,  'Mr.  Cyriacks,  what  do  yoQ  intend 
to  do  about  this  car?  He  aaid,  'I  ww't  do 
anything.    Mr.  Graves  has  talked  tliis  ease 


over  with  me  and  I  flnd  he  has  told  yon  nothing 
that  is  not  true.'  I  said,  'That  is  the  stand 
you  take?'  He  said,  'Yes;  Mr.  Graves  has 
'  not  misrepresented  it.'  I  said,  'All  right,  Mr. 
Oyriacks,  I  will  pat  this  into  Uie  hands  of  my 
lawyers.* " 

Ralph  E.  Ruble,  an  automobile  driver  who 
formerly  dealt  In  autompMles,  was  called  bj 
respondent  and  testified : 

That,  accompanied  by  Mr.  Graves,  he  visited 
tbe  shop  where  the  seat  covers  were  being 
made  for  the  car  on  "Friday  or  Saturday,  Au- 
gust 23d  or  24th";  that  he  went  there  at  the 
instance  of  Mrs.  Mooney.  He  told  Graves  he 
"had  come  down  to  look  over  the  car  that 
Mrs.  Mooney  was  figuring  on.  •  •  •  I  look- 
ed at  the  car  and  aaid,  'Well,  it  looks  pretty 
good.  •  ♦  •  The  rubber  seems  to  be  pretty 
good.  *  *  *  I  mean  the  tires  by  that.'  I 
said,  It  Is  a  special  top,  isn't  it?*  He  says,  'A 
different  top  from  the  top  the  car  is  equipped 
with  from  the  factory.'  •  •  •  i  looked  at 
the  speedometer  and  I  think  it  had  MS  miles 
on.  *  *  *  The  lineoleum  on  the  floor  was 
worn  through  to  the  wood.  I  think  I  made 
a  remark  about  it  in  my  estimation  9,000  waa 
better  than  900." 

This  witness  testlfled  that  after  be  had 
driven  aroond  in  the  car  three  or  four  blocks 
he  Bald  to  Graves : 

"  TThe  ntadiine  seems  to  be  in  fair  shape 
mechanically.'  He  said,  'Xes;  tbe  car  has  be«a 
to  oar  sbt^  and  gone  all  over.'  ** 

Ruble  testified  further: 

That  he  told  Graves  the  price  of  $1,70» 
"seems  to  be  kind  of'high,  doesn't  it?"  "I  aaid, 
'Haa  Mrs.  Mooney  bought  the  car?*  He  said, 
Tea;  a  substantial  payment  has  been  made.* 
'Then,'  I  said,  'my  report  doesn't  make  any 
difference  one  way  or  the  other.'  He  said,  *Xo; 
not  necessarily.'** 

Ruble  gave  as  his  opinion  that  the  car  had 
run  at  least  5,000  miles  and  that  It  is  a  sim- 
ple matter  to  tarn  a  speedometer  back.  He 
also  made  the  report  of  bis  examination  to 
Mrs.  Motmey,  and  told  her  he  ttaongfat  liho 
was  paying  too  miuSi  money  for  the  car. 

Within  the  next  ftmr  dajv,  Frank  B.  Wel- 
lens,  salesman  for  the  Howard  AntomobUe 
Company,  who  had  been  an  automobile 
chanlc  for  16  years,  testified: 

He  "found  the  left  front  fender  had  been 
dented;  it  had  been  straightened  and  tiie  rl^t 
front  fender  was  broken  at  the  step  of  the  ran* 
ning  board:  the  right  rear  fender  was  cracked. 
*  *  *  The  right  rear  hubcap  was  badly  dent- 
ed; the  moulding  on  the  ri^t  running  board 
was  torn  badly;  there  was  a  hole  about  the 
size  of  your  litUe  finger  in  the  top  over  th« 
center  bow;  the  car  squeaked  and  rattled,  and 
No.  5  wrist  pin  in  the  engine  waa  loose.  No. 
3  cylinder's  connecting  rod  was  loose.  I  no- 
ticed that  the  boards,  the  slats  that  acted  as 
a  Ud  to  the  rear  seat  box,  were  all  Shattered, 
all  torn  loose.  The  brake  pedals  showed  as 
though  they  had  been  worn  from  long  riding, 
and  the  floor  board  ahowed  where  the  heel  had 
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worn,  cut  dear  throagh  the  lineoleum  on  the 
floor.  The  foot  accelerator  attowed  considerable 
wear.  Tlie  tires  had  all  been  retreaded.  The 
extra  tire  bad  gone  aboat  6,600  miles.  Id  ms 
opinion,  from  my  examination,  the  tax  had  been 
ran  since  leaving  the  factor?  about  10,000 
mfles.  denting  and  straigbtening  out  of 

tbe  fenders  had  been  done  before  the  car  was 
refinished.  *  *  *  Q.  What  wonld  yoa  sajr  at 
that  time  was  the  reasonable  Toloe  of  that 
car?   A.  $1,300.'" 

This  witness  also  testified  tHat  a  new 

Buick  of  the  same  model  and  equipment  as 
the  car  in  question  was  worth  $1,860  at  that 
time. 

Miss  Mary  Margaret  Mooney  corrolwrated 
the  testimony  of  her  mother  as  to  the  con- 
versations between  the  latter  and  Graves  and 
appellant. 

J.  H.  Graves  testified: 

That  he  had  known  respondent  since  the  mid- 
dle of  Angnst;  that  tbe  first  time  he  met  her 
"I  told  her  it  was  a  mighty  good  bargain;  that 
the  car  bad  only  been  driven  600  miles  and  was 
In  A-1  condition,  and  really  in  better  condi- 
tion than  a  new  ear,  mechanically;  *  *  * 
there  was  nothing  that  showed  any  wear  on 
the  car  any  nuwe  tlian  could  be  worn  in  900 
miles— I  mean  except  the  tires. 

"Q.  Are  you  able  to  explain  the  condition  of 
the  tires?  A.  Yes;  I  talked  quite  a  while 
with  Small,  who  owned  the  car;  I  tlilnk  I  was 
aboat  the  firat  one  there,  before  Mr.  Gyriacfcs 
saw  it  even.  •  •  •  The  tires  on  the  car  at 
the  tbne  Mrs.  Mooney  bou^t  It  were  not  the 
same  tires  tiiat  It  waa  equipped  with  at  the 
factory.  •  •  *  I  think  It  had  been  refinish- 
ed, but  don't  know  about  the  paint.   •   *   •  " 

The  wltnesB  testlfl^  to  certain  Iniperfec- 
tlons  In  the  car,  and  continued: 

"I  drove  the  car  probably  three  or  four 
times  before  selling  it  to  Mrs.  Moooey,  about  6 
or  6  miles.  •  *  •  I  inspected  the  car  in  com- 
pany with  an  expert  on  behalf  of  Mrs.  Mooqey; 
tbe  expert  [Ruble]  that  testified  this  morning. 
Mrs.  Mooney  told  me  he  was  sent  down  by  her 
brother  to  inspect  the  car  to  see  whether  she 
made  a  good  buy  or  not;  •  •  « "  that  he 
told  Bable  respondent  had  made  a  deposit  on 
the  madiine  and  that  she  would  take  it  imless 
his  report  was  unfavorable;  that  he  person- 
ally bad  handled  ten  second  hand  cars  a  month 
during  the  preceding  ten  months;  and  that  he 
had  talked  to  appellant  about  the  ear  the  same 
day  he  eaw  respondent  and  went  into  it  thor- 
oughly with  liim. 

A^ellant  testified  to  tbe  condition  of  the 
machine  and  said  farther: 

"I  know  Mary  E.  Mooney,  but  didn't  meet  her 
at  the  time  the  car  was  sold.  I  am  entirely 
familiar  with  the  automoble  my  firm  sold  her. 
*  *  *  In  addition  to  my  business  of  selling 
antomobllea,  I.  am  by  profession  a  mechanical 
engineer.  At  the  time  t  bought  that  automo- 
bile, I  made  an  examination  of  it;  *  *  * 
looked  the  car  over  carefully,  and  found  the 
car  to  be  in  A-1  condition.   •   •  • 

"Q.  Wm  you  state  the  value  of  that  car  at 
the  time  yon  sold  it  to  Mrs.  Mooney  1   A.  In 
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the  neighborhood  of  $1,800.  •  *  •  I  had  a 
conversation  with  Mrs.  Mooney  on  or  about  the 
1st  of  September,  1018.  She  said.  There  is 
something  wrong  about  the  car.*  I  said,  'If  you 
will  bring  the  car  back  tomorrow,  if  there  is 
anything  to  be  done,  we  wHl  surely  be  pleased 
to  fix  It  up.  I  will  give  the  order  to  my  fore- 
man to  fix  the  car  up,  whatever  needs  to  be 
done  to  It.*  *  •  •  The  next  tiipe  I  saw  her, 
she  said,  'There's  some  things  about  the  car 
that  have  been  misrepresented  to  me.'  I  said, 
'I'm  awful  sorry  that  you  take  that  view 
about  it,  because  I  can't  understand  why  you 
aay  that,  because  Mr.  Graves  has  been  work- 
ing for  me  a  long  time  and  be  wouldn't  do 
that*  *  •  *  Tbe  next  time  Bin.  Mooney 
came  into  the  office  and  asked  me  what  I  was 
going  to  do  about  It  and  I  said,  'Well,  I  would 
like  to  straighten  out  the  matter  for  you,  but 
Mr.  Graves  has  not  misrepresented  anything." 

Under  date  of  September  4th,  respondent, 
through  her  attorney,  'sent  a  written  notice 
of  rescission  to  appellant,  In  which  she  de- 
manded return  of  the  $500  paid  on  account 
of  the  agreement  of  sale,  and  stated  his  agent 
Graves  had.  through  fraud,  deceit,  and  false 
representations  as  to  material  facts  concern- 
ing the  age,  usage,  and  condition  of  the  car, 
induced  her  to  enter  into  the  agreement  of 
sale ;  that  the  representations  were  false  in 
fact  and  known  by  Graves  at  the  time  to  be 
false ;  that  she  relied  apon  the  truth  of  said 
representations  and  would  not  have  become 
a  party  to  the  agreement  of  sale  In  the  ab- 
sence thereof;  and  that  she  had  just  dis- 
covered said  fraud  and  the  falsity  of  said 
representations.  Appellant's  attorney,  under 
date  of  September  6th,  in  a  written  response 
to  the  notice  of  rescission,  stated  that — 

"Apparently  the  communication  is  rigged 
up  as  the  foundation  for  an  action  at  law; 
but  you  may  rest  assured  that  Mr.  Cyriacks 
will  not,  for  any  such  reasons  assigned,  which 
are  false  and  untrue  permit  your  client 
*  *  *  to  repudiate  her  contract  I  am  sat- 
isfied that  if  you  gentiemen  will  Investigate  tiie 
matter  further  the  fact  vill  devdop  that  Mrs. 
Mooney  has  no  grounds  for  complaint.  Ton 
may  consider  this  aa  indicating  definitely  "SSr, 
Orriacks*  position  and  your  coarse  may  be  gnld- 
ed  acGordii«ly." 

On  September  10th  the  car  was  returned 
by  respondent  to  appellant,  accompanied  by 
a  demand  for  the  return  of  the  $500  which 
she  paid  on  August  24th,  and  a  notice  that 
unless  it  was  refunded  within  three  days  an 
action  would  be  brought  to  enforce  payment 
The  complaint  was  filed  on  September  20th. 

The  court  found,  among  other  things,  that 
on  August  20,  1918,  appellant  represented  to 
ref^KHident  the  car  was  better  than  a  new 
automobile  of  the  same  make  and  descrip- 
tion ;  that  said  automobile  had  been  mn  only 
918  miles;  that  said  automobile  was  worth 
in  value  more  than  $300  over  and  above  the 
price  of  a  new  machine  of  the  same  make 
and  style  at  said  date ;  tlut  said  automobile 
was  In  perfect  mechanical  condition  and  was 
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Id  all  respects  worth  the  sum  of  $1,830 ;  that 
respondent  was  uninformed  and  unskilled  In 
the  use,  condition,  and  price  of  automobiles, 
and  had  never  driven  or  owned  one  thereto- 
fore, and  that  she  Informed  appellant  that 
she  would  rely  solely  upon  the  representa- 
tions made  to  her  by  him  and  his  agent  In 
the  matter  of  the  purchase  and  sale  of  the 
automobile;  that  the  representations  were 
false  and  untrue  and  were  known  by  the  ap- 
pellant to  be  false  and  untrue  at  the  time 
they  were  made;  that  the  payments  made 
by  respondent  were  made  In  reliance  upon 
the  said  statements  and  representations,  and 
that  ttie  said  statements  and  representations 
were  false  and  untrue  at  the  time  they  were 
made  to  her';  that  within  a  reasonable  time 
after  August  20th  respondent  discovered  that 
the  representations  and  statements  were  false 
and  untrue,  and  that  she  thereupon  returned 
to  appellant  the  automobile  and  each  and  ev- 
erything of  value  received  by  her  from  him 
and  thereupon  demanded  of  appellant  the  re- 
turn of  the  $500;  and  that  appellant  has 
failed,  neglected,  and  refused  to  refund  the 
said  amount ;  that  by  reason  of  the  false  and 
fraudulent  statemeute  and  representations  re- 
spondent Is  damaged  in  the  surr  of  $500: 
•  that  on  August  20th  the  automobile  had  been 
run  for  more  than  5,000  miles;  that  within 
a  reasonable  thne  after  discovering  this  the 
respondent  restored  to  appellant  everything  of 
value  which  she  had  received  from  him  under 
the  said  agreement,  and  that  within  a  rea- 
sonable time  after  the  discovery  of  the  falsi- 
ty of  the  statements  and  representations 
made  to  her  by  appellant  she  rescinded  the 
agreement  of  sale,  and  that  by  reas(m  of 
such  rescission  appellant  is  indebted  to  re- 
spondent in  the  sum  of  $532.15. 

Appellant  urges  four  grounds  for  reversal 
of  the  judgment: 

I.  The  oral  representations  of  appellant's 
agent  were  not  competent  or  legally  sufficient 
to  vary  the  terms  of  the  written  agreement 
subsequently  entered  Into,  nor  to  bind  appel- 
lant nor  to  sustain  the  findings ; 

II.  That  the  Independent  investigation  made 
by  plaintier  estops  her  from  now  attempting 
to  say  that  she  relied  upon  the  representa- 
tions made  at  the  time  of  the  purchase,  when 
it  la  apparent  from  the  evidence  that  she  did 
not  in  fact  rely  upon  them; 

in.  There  was  no  complete  restoration,  or 
offer  thereof,  upon  the  attempted  rescission 
by  plaintiff,  and  hence  no  rescission;  and 

IV.  The  representations  as  to  mileage  and 
as  to  the  value  of  the  extra  equipment  con- 
stitute mere  statements  of  opinion,  and  the 
defects  claimed  were  not  material. 

I.  The  executory  agreement  of  sale  Is  In 
the  usual  form ;  it  was  dated  August  20, 
1918 ;  time  was  made  the  essence  of  the  agree- 
ment; plaintiff  paid  down  $500  In  addition 
to  $32.15  for  the  license  fee  and  Insurance 
premium,  and  the  balance  $1^35,  was  to  be 
paid  in  montblj  InstallmentB.  On  final  pay- 
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ment  being  made  appellant  was  to  execute  a 
bill  of  sale,  respondent  to  have  no  interest  in 
or  title  to  the  car  until  the  full  cmiaideratlon 
was  paid. 

II]  Under  the  first  head,  appellant  quotes 
the  following  provlslonB  of  the  agreement  of 
sale: 

"Property  being  a  used  Buick  touring  car, 
model  B  49,  motor  Na  43862S.  frame  No. 
422422,  in  present  good  condition  as  demon- 
atrated. 

"It  is  expressly  understood  and  agreed  that 
no  statements,  agreements,  uoderatandiDgs  or 
representations  of  any  kind  or  nature  have 
been  made,  or  ezis^  other  than  those  in  this 
agreement  contained." 

As  we  understand  tbts  statement  of  ai^iel- 
lant's  first  contention,  it  ia  that  becaiue  the 
oral  rq>re8entationB  were  made  by  bis  agent 
he  is  not  bound  by  them ;  ttaa^  the  agreonent 
of  sale  having  been  reduced  to  writing.  It  to 
to  be  de»ned  to  contain  all  the  toma,  and 
hence  the  wrltli^  itself  Is  the  only  admissi- 
ble evidence  upon  the  issue  of  fraud,  and 
that  as  the  findings  of  fraud  rest  up- 
on parol  they  cannot  be  held.  As  to  the 
question  of  agency,  it  la  sufficient  to  point 
out  that  the  evidence  we  have  set  forth 
shows  that  Graves  bad  fuU  auttafnrlty  to  ne- 
gotiate the  sale  for  his  princU>aL  When  re< 
spondeut  first  eptike  to  appellant  about  tbe 
car  he  said  be  knew  nothing  about  it  and 
that  he  would  take  up  the  mattw  wltti 
Graves.  Appellant  did  not,  In  his  interviews 
with  respondent,  take  the  position  that 
Graves  did  not  have  complete  authority  to 
bind  him  in  the  transactkm,  nor  did  either 
appellant  or  Graves  claim  that  she  was  fore- 
closed by  tbe  agreement  of  sale  to  rely  upon 
the  oral  representations.  It  must  be  pre- 
sumed that  in  the  Interval  between  Thurs- 
day, August  29th,  and  Turaday,  September 
3d,  when  appellant  canvassed  with  Graves 
tbe  representations  th^t  he  made  to  respond- 
ent, Graves  detailed  the  facts  of  the  transac- 
tion faithfully  to  him.  In  any  event,  he  did 
not  disclaim  responsibility  for  Graves*  action 
in  the  premises,  but,  passing  on  the  merits 
of  his  version,  told  respondent  the  car  had 
not  been  misrepresented,  and  that  while  will- 
ing to  put  it  into  condition,  he  would  not  re- 
turn the  money.  In  view  of  the  findings  of 
fraud,  w^ch,  as  we  shall  presently  show,  are 
fully  supported  by  the  evidence,  appellant 
will  not  ;iow  be  heard  to  question  the  author- 
ity of  Graves. 

[2,  3]  As  to  the  remaining  contention.  It  is 
proper  to  mention  that  appellant  made  no  ob- 
jection to  the  admission  of  the  oral  eTldenc& 
The  objection  to  Its  consideration  Is  made  for 
the 'first  time  on  appeaL  But,  apart  from 
this,  the  contention  ignores  the  well-estab- 
lished rule  of  law  that — 

"Parol  evidence  Is  always  admissible  to  prov» 
fraud."  Berry  on  Automobiles,  |  814;  Buddy 
on  AntomobilM,  {  1069;  Pomero^s  Equity  Ju- 
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risprndfiiice  (ith  Ed.)  {  8S8;  Jooes  on  Evi- 
dence, g  436;  Smith  on  the  Law  of  Fraud,  ! 
285;  EUiott  on  Contracts,  St  1650,  1651;  sec- 
tions 1566,  1567,  1568,  1672,  1709,  1710,  Civ. 
Code;  Johnson  t.  Powers,  66  Cal.  179,  8  Pac. 
626;  Hick  ThonMU.  90  Cal.  289.  27  Pac. 
206^  £76;  Newman  t.  Smith,  77  Cal.  22,  18 
Pac  791;  Mazson  t.  Llewel^,  122  CaL  196, 
199,  54  Pac.  732;  Langle;  v.  Rodrisuez,  122 
CaL  ffSl,  55  Pac.  406,  68  Am.  St  Rep.  70; 
Hays  T.  Gloster,  88  CaL  560,  26  Pae.  867; 
Tiffany  Automobile  Co.,  168  Mo.  Aw-  729, 
154  S.  W.  865;  Case  Hreshing  Machine  Co. 
V.  Webb  (Ter.  Civ.  App.)  181  S.  W.  86S; 
Avery  Co.  f.  Staples,  183  &  W.  Cl^ax.  Cir. 
App.)  43. 

"Hence  the  fact  that  the  sale  of  an  auto- 
mobile is  evidenced  by  a  written  eontxact, 
which  recites  that  hU  ccmditions  and  represen- 
tations are  embodied  tfaetwn,  will  not  prevent 
the  parcbaaer  from  proving  by  parol  evidence 
that  the  sale  was  {ndaced  by  fraud."  Berry 
OD  Automobiles,  supra;  Huddy  on  Automobiles, 
BQpra;  9  Ekicy.  of  Ev.,  supra;  Tiffany  v.  Au- 
tomobile Co.,  supra;  Case  Threshing  Machine 
Co.  V.  Webb,  auprs. 

[4]  It  follows  that  in  actions  for  rescission 
on  the  ground  of  fraud  the  statutory  provi- 
dions  that  when  the  terms  of  an  agre^ent 
have  been  reduced  to  writing  it  is  to  be  con- 
sidered as  containing  all  of  the  terms  (sec- 
tion 1866,  Code  Civ.  Proc.),  and  tba't  the  ex- 
ecution of  a  contract  supersedes  all  prior  ne- 
gotiations or  stipulations  (section  1625,  Cir. 
Code),  do  not  control.  Appellant  has  cited 
certain  aatfaortttes  on  this  point:  Kullman, 
Salz  Go.  T.  Sugar,  etc.,  Co.,  153  Gal.  725,  96 
Pac.  S69,  was  an  action  for  rescission  based, 
not  on  fraudulent  repr^entatlons,  but  on  the 
alleged  failure  of  a  machine  to  meet  the  re- 
quirements of  a  warranty  expressed  in  the 
written  contract  This  cleariy  is  not  In  point. 
Munn  T.  Antibony,  36  Cal.  App.  812,  171  Pac. 
1082,  was  an  action  for  damages.  It  ^as  al- 
leged by  plaintiff  that  defendant  made  cer- 
tain false  representations  touching  the  model 
nnmber  of  the  car,  which  Indicated  the  year 
of  mannfactnre.  The  trial  court  found  in  fa- 
vor of  plaintiff  on  this  issue,  and  the  find- 
ing was  not  disturbed  on  appeaL  Two  other 
points  were  considered  in  the  appellate  court: 
First,  that  plaintiff  resorted  th  an  independ- 
ent iQvestigatioD  before  purchasing  the  car, 
wblcb  point  was  declared  to  be  without  mer- 
it; and,  second,  that  having  finally  entered 
into  a  written  contract  of  sale  containing,  as 
here,  a  limiting  clause,  "the  claim  that  false 
representations  had  been  made  by  way  of  In- 
ducement could  furnish  no  ground  for  a 
cause  of  action."  The  appellate  court,  refer- 
ring to  a  limiting  clause  such  as  the  one 
here,  and  dting  section  1625  of  the  Civil 
Code,  sustained  the  contention  of  the  appel- 
lant notwithstanding  the  allegations  and 
findings  of  frand,  and  reversed  the  judgment 
saying: 

"It  cannot  be  sustained  because  <tf  tlie  con- 
dition of  the  CMtraet     wUeh  pJaintlflf  waived 
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the  represmtatloiui  made  pzevkHH  to  the  ex^ 

cntion  thereof."' 

The  vendee  in  that  case  elected  to  sue  for 
damages  under  the  contract  for  the  alleged 
fraud,  but  so  far  as  the  question  we  are  con- 
sidering is  concerned  the  form  of  remedy  la 
not  material.  The  decision  therefore  is  op- 
posed to  the  authorities  we  have  cited,  and 
hence  cannot  be  followed. 

The  next  authority  upon  which  appellant 
relies  is  Tockstein  v.  Padflc,  etc.,  Co.,  33  CaL 
A^.  262,  164  Pac.  006.  It  is,  however,  not 
in  point  The  alleged  fraudulent  misrepre- 
sentations in  that  case  were  as  to  what  the 
seller  (the  defendant)  lyould  guarantee  in  re- 
spect to  the  car  which  was  the  subject  of  the 
sale.  But  the  plaintiff  actually  bought  the  car 
under  a  written  contract  which  did  not  contain 
these  guaranties  which  it  had  been  represent- 
ed to  the  plaintiff  would  be  made,  and  which 
also  expressly  provided  that  there  were  no 
guaranties  other  than  those  set  forth.  The 
case  was  one.  therefore,  where  the  alleged 
fraudulent  misrepresentations  went  to  the 
character  of  the  contract  which  the  plaintiff 
was  to  receive.  She  very  evidently  could  not 
recover  in  such  a  case  unless  she  had  been 
deceived  into  accepting  the  contract  wtdch  she 
did  receive  in  lieu  of  that  which  she  expected 
to  receive,  and  this  is  all  that  the  case  de- 
cides. This  Is  apparent  from  the  following 
quotation: 

"The  plaintilE  does  not  pretaid  to  state  that 
she  did  not  sign  these  writings  knowingly  and 
freely,  or  that  any  fraud,  deceit,  or  conceal- 
ment  aa  to  their  terms  and  effect  existed  as  an 
inducing  cauae  for  her  execution  of  them;  nor 
has  the  plaintiff  shown  in  the  proofs  in  this 
case  that  any  of  the  terms  of  the  e!cpre83  and 
limited  warranty  of  the  manufacturer  and  sell- 
er of  the  car  set  forth  in  detail  in  the  writtm 
agreement  were  violated  by  the  defmdaot  or 
by  its  prindpal,  the  VctA  Motor  Company." 

[5]  We  shall  next  consider  whether  llie  evi- 
dence was  Bohlcient  to  support  the  finding^ 
of  fraud.  Ui>on  these  fiadlngs  we  must  as- 
sume the  existence  of  every  fact  necessary  to 
their  support  which  the  trial  court  might 
have  lnferre4l  from  the  evidence.  The  tes- 
tim<ny  of  respond^t  and  her  daughter  as  to 
the  representations  made  by  Graves  is  that 
the  018  miles  which  the  machine  had  run  im- 
proved its  condition  mechanically;  that  the 
addition  of  the  acoessorleB  had  increased  the 
value  of  the  car  9300  over  the  original  price; 
that  it  was  a  wonderful  bargain  and  a  good 
buy ;  and  that  respcmdent  told  him  i^e  knew 
nothing  about  ant(»mobUes  and  would  rely 
entirely  on  him  in  the  transaction.  Appel^ 
lant's  answer  was  a  general  denial,  but  the 
testimony  of  respondent  and  her  daughter 
that  the  above  representations  were  made 
was  not  contradicted,  and  consequently  the 
findings  thereon  cannot  be  qvsstioned.  And 
we  think  it  is  dear  that  evidence  is  amply 
snffldent  to  sustain  the  findings  as  to  thf 
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falsltT'  c/t  the  representaUons  upon  which  re- 
spondent relied.  The  testimony  as  to  the 
car's  mileage  varied  from  6,000  to  10,000 
miles,  the  finding  being  more  than  5,000 
miles.  It  also  appears  that  both  Grares  and 
appellant  were  well  versed  in  antomoblles; 
that  the  car  had  been  In  the  shop  for  some 
time  prior  to  this  transaction ;  that  when  the 
machine  first  came  in  It  was  given  a  careful 
examination  by  appellant;  that  It  bad  been 
revarnished  if  not  repainted ;  that  the  tires 
then  on  the  automobile  had  run  more  than 
6,500  miles.  The  evidence  Is  overwhelming 
that  the  car  had  greatly  exceeded  the  mile- 
age stated  by  Graves;  for  Instance,  Ruble 
remarking  to  him,  "^.OOO  was  better  than 
900!"  Euble  said  Graves  told  him  the  ma- 
chine^ had  been  gone  all  over  before  it  was 
offered  to  respondent  After  she  received  the 
car,  it  was  repeatedly  taken  to  the  shop,  ap- 
I>arently  without  any  satisfactory  results;  It 
had  been  roughly  handled;  showed  heavy 
wear  and  tear ;  and  that  It  had  been  nm  out 
of  condition.  Appellant  and  Graves  were 
dealing  with  a  woman  who  was  not  versed  In 
machines,  and  yet  she  was  Induced  by  the 
latter  to  sign  the  agreement  whose  sole  war- 
ranty is  that  the  car  was  "In  present  go6d 
condition,  as  demonstrated,"  and  endeavored 
afterwards  to  reconcile  her  to  the  sale  by 
promises  to  put  It  In  shape.  There  would 
seem  to  be  no  escape  from  the  conclusion  that 
upon  the  evidence  the  findings  that  the  rep- 
resentations were  false  and  fraudulently 
made  In  order  to  Induce  respondent  to  enter 
into  the  agreement  must  be  sustained. 

[I]  Appellant  has  italicized  the  words  "as 
demonstrated"  In  the  warranty  we  have  Just 
quoted.  The  car  was  first  shown  to  re- 
spondent on  August  20th,  when  it  was  sent 
to  have  the  seat  covers  put  on,  and  was  re- 
turned to  her  on  the  24ttL  oia  three  occa- 
sions in  the  following  week  Graves  Instruct- 
ed respondent's  daughters  in  the  operation  of 
the  machine.  Showing  the  car  to  the  re- 
spondent on  August  20th,  and  thereafter  In- 
structing her  daughters,  can  hardly  be  called 
a  demonstration,  especially  In  view  of  the 
findings  that  respondent  "was  uninformed 
and  unskilled  in  the  use,  condition  and  price 
of  automobiles,"  that  the  repres^tatlons 
were  fraudulent,  and  that  respondent  relied 
on  them. 

[7]  II.  The  next  question  is  whether  te- 
spondent  made  and  relied  upon  an  Independ- 
ent investigation  and  not  on  the  oral  r^re> 
sentatlons  In  entering  Into  the  agreement  Of 
sale.  This  has  reference  to  the  visit  made  to 
the  shop  by  Ruble  with  Graves  to  look  over 
the  automobile.  There  is  some  question 
whether  this  meeting  occurred  before  or  aft- 
er the  agreement  was  made.  Tbere  Is  no 
finding  on  this  point  The  car  was  first 
shown  to  respondent  on  August  20th,  the 
same  day  it  was  sent  to  have  the  seat  covers 
put  An.  There  Is  testimony  that  $50  was 
paid  by  respondent  at  that  time,  her  daugh- 
ter saying  that  It  was  on  account  of  the  seat 
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covers.  The  purpose  for  which  die  |60  was 
made  would  not  alter  the  situation,  for  the 
reason  that  the  seat  covers  were  included  ta 
the  purchase  price  of  $1,835.  Graves  testi- 
fied: 

"I  d<mH  remember  the  details,  whether  ther« 
was  a  $60  deposit  and  the  balance  of  $600 
was  paid  at  the  signiiw  of  the  contract  or  not; 
anyway  the  deposit  and  payment  were  made; 
*  *  *  th«  eaport  ikat  tmatiUned  ih9  oar  for 
Sin,  Moonev  oame  a/fer  ahe  had  made  a  de- 
posit titalicB  ours] ;  •  *  •  before  Mra. 
Mooney  signed  np  ths  contract  she  had  Una 
seat  coven  pnt  on." 

Buble  says  that  when  he  asked  Graves 
whether  respondent  had  bought  the  car,  the 
latter  answered,  "Yes;  a  substantial  pay- 
ment had  been  made"  The  indorsement  on 
the  agreement  Indicates  that  $500  was  paid 
on  August  24th,  the  day  the  car  was  return- 
ed. If  two  payments  were  made,  it  Is  not 
Ukely  they  were  made  at  the  same  time,  and 
It  Is  fairly  clear  the  court  reached  the  con- 
clusion there  were  two  payments;  the  first 
being  made  on  August  20tb. 

We  Btuill,  however,  consider  the  point  on 
its  merlta  Appellant  cites  tlie  following 
from'  section  882,  Pomeroy's  Equity  Joria- 
prudence,  as  to  the  effect  o£  an  indepeadent 
investigation: 

"(1)  When  before  entering  Into  a  contract  or 
other  transaction  he  actually  resorts  to 
proper  means  of  ascertabiing  the  tmtli  and 
verifying  the  statement 

Whan,  having  the  <vportunity  (A  making 
such  an  examination,  be  is  diarged  with  tbB 
knowledge  which  he  necessarily  wonld  have 
obtained  if  be  had  proseeuted  it  witli  dillgeneeu 

"(8)  When  the  representation  Is  concerning 
generalities  equally  within  the  knowledge  or 
the  means  of  acqnlring  knowledga  r^'TT?'* 
by  both  paxtiei.'* ' 

Betening  to  the  first  two  paragraphs  tlu 

author  says: 

'*They  are  the  ones  which  present  by  far  the 
greatest  practical  difficulties  in  tbe  adminia- 
tration  of  justice.  If,  after  a  representation  of 
fact,  however  positive,  the  party  to  whtun  it 
was  made  instituteB  an  inquiry  tor  himself,  has 
reconrse  to  tiie  propa  means  of  (rtftalntng  in- 
formation, and  aetuaUi/  leama  the  real  faoit, 
he  cannot  claim  to  have  relied  upon  the  mia- 
representation  and  to  have  been  mided  by  it." 
(Italics  onrs.) 

This  text  is  quoted  approvingly  In  Farnsr 
worth  v.  Duffner,  142  TI.  S.  43,  12  Sup.  Ct 
164,  35  L.  Ed.  931. 

The  view  of  the  court  probably  was  that 
respondent  asked  Buble  to  see  the  car  In  or- 
der to  ascertain  whether,  as  he  put  it,  "she 
had  made  a  good  buy  or  not"  It  does  not 
seem  likely  the  court  believed  Buble  looked 
the  car  over  for  the  purpose  of  enabling  re- 
spondent to  decide  whether  she  would  enter 
Into  the  agreement ;  the  Italicized  word  "bad" 
in  his  testlmcHiy  suggesting  that  he  thought 
the  agreement  was  then  In  force.  His  Judg- 
ment was  plainly  adverse;  for  he  estimated 
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that  the  car  had  nm  at  least  5,000  miles,  and 
in  his  report  to  respondeot  he  told  her  she 
was  paying;  too  mach  for  the  car.  This  is 
the  only  crltlriam  he  made  to  her.  The  conrt 
made  no  spectflc  finding  on  this  evidence,  but 
In  tbe  state  of  the  record  the  finding  that  re- 
spondent relied  scdely  on  Graves'  represrata- 
tlons  Is  fully  sustained.  Taking  this  view  of 
the  erldenee,  It  will  not  be  necessary  to  con- 
sider the  cases  cited  by  appellant  on  this 
point 

[I]  ILL  Appellant  claims  that  respondent 
failed  to  present  any  evidence  under  the  la- 
sue  of  restoration  raised  by  his  general  de- 
nial. This  is  not  true.  The  witness  Wellens 
testified  that  he  saw  tbe  car  in  Hollywood 
S^tember  16th,  and  "it  was  practically  in 
the  same  condition  as  whai  I  first  saw  it." 
September  leth  was  the  day  the  machine  was 
finally  returned  to  appellant 

[I]  17.  Under  this  head  appellant's  claims 
are  twofold:  that  tbe  representations  as  to 
mileage  and  the  value  of  the  extra  equipment 
were  mere  statements  of  opinion,  and  that 
the  defects  claimed  were  not  materiaL  Tbe 
second  proposition  is  sufficiently  answered 
by  what  we  have  already  said  touching  the 
general  condition  of  the  car.  We  cannot  say 
from  the  evidence  that  the  trial  court  did 
not  condude  that  every  defect  shown  was 
material.  Respondent  vras  induced  to  buy  a 
new  car  that  was  represented  to  have  run 
918  miles,  which  mileage,  it  was  claimed, 
only  Improved  Its  cooditioik.  As  to  the  first 
proposition,  it  Is  idle  to  assert  that  the  rep- 
zeseutations  made  by  Graves  were  mere  opin- 
ions and  not  statementa  ot  fact  From  the 
tenor  of  his  testimony  req>ondeut  was  justi- 
fied In  assuming  that  he  was  speaking  from 
personal  knowledge  of  the  car's  condition,  or 
that  he  dedred  respondent  to  believe  that  he 
wasL  His  statemoit  to  Euble  that  "the  car 
had  been  In  our  shop  and  gone,  all  over,"  cou- 
pled with  tUs  knowledge  of  and  expalemx 
with  aatomobllea,  put  him  In  a  portion  to 
qwak  advisedly  as  to  the  car,  and  to  impress 
resp<mdent  wl^  his  statements  concerning  It 
Moreover,  appellant  by  profession  a  mechan- 
ical engineer,  testified  that  he  was  familiar 
with  the  car;  that  when  he  honght  It  ha 
made  a  careful  examination  of  it,  and  that 
file  machine  was  in  A-1  condition. 

Judgment  affirmed. 

  » 

We  concur:  SHAW,  J. ;  OIiNBTT,  J. 


JUDD  V.  WEBSTER.    (CIV.  SB45.) 

(District  Court  of  Appeal,  Tiret  District  Di- 
vision 1,  California.   Dec.  31,  1920.) 

I,  Trial  «=9260(l)  —  Refasal  of  Instructions 
•eversd  by  ihosa  given  is  aot  arrsr. 

Tbe  refosal  of  instructions  covered  1^ 
those  glTcn  is  oot  error. 


2.  Highways  «s>l75(2)-Cyo»st  entltted  to  flte 
right  of  way  must  aeverthelsss  use  ordinary 
oare. 

Though  plafnCUf,  a  cyclist,  on  turning  to 
the  left  Into  an  Intersecting  road,  was  eati- 
Ued  to  the  right  of  way  over  a  motor  veUde 
approaching  in  bis  direction,  and  coidd  rely  on 
the  assumption  that  the  motorist  would  jiM 
the  eight  of  way,  the  asanmptieo  wiU  not  ex- 
cuse him  from  exerdstng  care  which  an  ordi- 
narily pmdent  man  would  exercise  under  the 
drcumBtancea,  for  the  rights  of  travelers  are 
reciprocal,  and  all  are  bound  to  use  reason^e 
care  to  look  and  listen  to  avoid  collisions  with 
others  exerdaing  the  common  privilege. 

3.  Highways  «=ol75(2}— Travalar  should  look 
and  listen  for  voblolea  thongb  he  has  right 
of  way. 

Where  plaintiff,  who,  when  some  distance 
from  an  intersecting  road,  noticed  motorcars 
approaching  from  his  left,  turned  into  the 
road,  he  was  bound  In  the  ezerdae  of  ordinary 
care  to  look  for  cars  to  the  left  notwithstand- 
ing be  had  the  right  of  way  over  them  and  was 
bound  to  look  out  for  traffic  on  his  own  right 

4.  Appeal  and  error  «=3l06&-*lnstniotlon  ua- 
cupported  by  evidence  harmless. 

Where  plaintiff's  instruction  that  it  was 
tbe  duty  of  defendant  to  travel  on  the  right- 
hand  side  of  tbe  road  at  a  street  intersection 
was  qualified  by  an  addition  provided  that 
there  was  no  obstruction,  tbe  addition  waa 
harmless,  as  it  was  a  eoneeded  &tct  that  Uiere 
was  no  obetroctiota, 

5.  Appeal  and  error  <^I067— Refusal  of  a  re- 
quested Instniotlon  as  to  defendant's  negli- 
gence In  operating  motor  vehicle  harmless. 

Where  plaintiff  did  not  apparently  rely  on 
the  averments  of  hia  complaint  that  defendant 
was  unakiUful  in  the  operation  o'f  hie  automo- 
bfle,  and  the  only  evidence  on  that  score  was 
brooght  ont  by  defendant  to  the  effect  that, 
though  suffering  from  a  pbysleal  AsaUUty,  he 
was  a  eompetent  and  qn^ifled  driver,  the  re- 
fusat  of  a  requested  instruction  tliat  if  the 
accident  occurred  by  reason  of  the  unskillful- 
ness  of  defendaot,  whether  due  to  inexperience 
or  physical  disability,  etc.,  was  not  harmful. 

Appeal  from  SuperiOT  Court,  Monterey 
County ;  Pat  R.  Parker,  Judge. 

Action  by  Hugh  W.  Judd  against  Alex. 
W^wter.  From  a  Judgment  tot  defmdant, 
plaintiff  appeals.  Affirmed. 

Wyckoff  &  Gardner,  of  Watsonville,  and 
Bea,  Casslu  &  Galdwdl,  of  San  Joae,  for-ap- 

p^lant 

Webster  &  I^oa,  of  Paso  Robles,  for  re- 
spondent. 

EHSBBIGAN,  J.  Tbls  Is  an  appeal  by 
plaintiff  from  a  Judgment  in  favor  of  tbe  de- 
fendant to  an  action  for  damages  for  person- 
al injuries  received  by  plaintiff  In  a  coUlsimi 
with  an  automobile  owned  and  driven  by  the 
defendant 

The  questioas  to  be  determined  relate  to 
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tbe  refusal  of  tbe  trial  court  to  give  certain 
requested  instructlotis  to  tbe  Jury. 

A  brief  outline  of  the  facts  of  the  case  will 
be  of  advantage  iu  arriving  at  that  deter- 
mination. Tbe  coDialoD  occurred  on  July  30, 
1918.  at  the  intersection  of  two  public  high- 
ways in  ibe  county  at  Monterey,  namely,  the 
San  Joan  road  and  the  Castroville  road,  tbe 
former  running  east  and  west  and  tbe  latter 
north  and  sooth.  Tbs  plaintiff  was  mounted 
on  a  Ucyde  and  was  proceeding  along  the 
Castroville  road  In  a  northerly  direction,  pur- 
suing his  course  on  the  easterly  or  right-hand 
side  thereof.  He  reached  tbe  San  Juan  road 
and  crossed  to  Its  northerly  side,  turning  his 
bicycle  gradually  to  the  west  At  tbe  same 
time  the  defendant,  driving  an  automobile 
along  tbe  San  Juan  road,  approached  from 
the  west  the  Intersection  of  the  two  high- 
ways. The  automobile  and  bicyde  came  Into 
collision  at  some  point  In  said  Intersection 
north  of  tbe  medial  line  of  Sou  Juan  road 
and  near  tbe  medial  line  of  Its  Intersecting 
thoroogh&re. 

The  complaint  alleged  that  tbe  defendant 
was  driving  his  antMnoblle  at  a  high  rate  of 
speed  and  on  the  wrong  side  of  the  road; 
that  he  did  not  yield  the  right  of  way  to 
plaintiff ;  that  he  failed  to  look  for  or  to  see 
traffic  approadiing  trom  his  right ;  and  that 
by  reason  of  his  Inexperience  as  a  driver  and 
of  a  pihyslcal  Inflrmity  Iw  was  unskilled  in 
tbe  operation  of  hU  car,  vhidi  matters  the 
plalntiflt  allies  to  be  the  proidiaate  cause  of 
the  collision  to  questUu.  The  defendant  de- 
nied these  allegations  and  In  his  turn  cfharged 
the  plaintiff  with  contributory  negligence  In 
that  he  proceeded  to  cross  tbe  San  Juan  road 
without  first  ascertaining  the  condition 
traffic  thereon  and  without  looking  where  be 
was  gt^ng,  and  from  the  time  he  started  to 
cross  said  road  until  a  mommt  before  tbe  col- 
lision  tbe  [dalntift  was  looking  to  his  rl^ht. 

Our  examination  of  tbe  record  discloses 
that  there  was  no  evidence  that  at  the  mo- 
ment of  or  Just  before  tbe  collision  the  de- 
fendant was  traveling  at  an  unlawful  rate 
of  speed,  or  in  fact,  faster  than  about  10  or 
15  miles  an  hour;  nor  is  there  any  satlsfao 
tory  evidence  that  be  was  traveling  on  the 
wrong  side  of  the  road.  It  Is  admitted,  how- 
ever, that  the  impact  occurred  on  the  north- 
erly side  of  the  San  Juan  road ;  bnt  defend- 
ant's daim  in  this  regard  is  that  be  turned 
to  that  part  of  the  road  from  its  aoutherly 
side,  upon  whldi  he  was  traveling,  in  an  at- 
tempt to  avoid  the  colUsloD.  As  to  ttie  alleg- 
ed unsklllfulness  of  the  defendant  In  the 
(^ration  of  his  car,  it  appears  that  he  had 
bem  driving  an  automobile  for  aboat  fbur 
months,  covering  in  that  period  ahont  3,000 
miles.  It  also  appeared  that,  while  he  was 
lame  and  could  not  use  hla  right  leg  for  tbe 
manlpulatiai  of  the  footbrake  of  his  car,  he 
had  had  a  lever  attadied  to  said  brake  by 
means  of  which  he  experienced  no  difflcolty 
In  its  prompt  and  effectual  use. 


[1 , 2]  The  plaintiff  relies  chiefly  for  a  re- 
versal of  tbe  judgment  in  favor  of  the  de- 
fendant upon  the  refusal  of  the  court  to  in- 
struct the  Jury  as  follows: 

"Tha  plaintiff,  Jndd,  at  the  time  be  entered 
into  tbe  San  Joan  road  from  tbe  Castroville 
road  wSB  not  bonnd  to  asstmie  that  the  defend- 
ant would  abandon  any  reasonabla  precaution 
or  violate  any  obligation  Imposed  upon  bim  by 
the  laws  of  the  land.  Tbe  plaintiff  was  aothor- 
tzed  in  this  case  to  assume  that  the  defendant 
and  all  other  persons  a«ng  tbe  road  would  do 
so  with  ordinary  care,  and  would  observe  tbe 
roles  of  the  road  as  establisbed  by  law.  In 
other  words,  the  plaintiff.  Judd,  when  entering 
upon  the  San  Juan  road,  was  entitled  to  as- 
sume that  the  defendant,  Webster,  would  com- 
ply with  tbe  requirements  of  the  Motor  Ve- 
hicle Act  that  be  travel  on  tbe  rifcht-hand  side 
of  the  Sao  Joan  road  and  yield  the  right  of  war 
to  a  vehicle  approaching  from  the  ri^t.** 

Tbis  Instruction,  while  laying  down  a  cor- 
rect proposition  of  law  generally,  would,  we 
think,  under  tbe  circumstances  of  this  case, 
have  had  a  tendoicy  to  mislead  the  Jury* 
The  testimony  on  the  part  of  both  plaintiff 
and  defendant  showed  that  the  plaintiff  en- 
tered the  intersection  where  the  collision  oc- 
curred witiiout  looking  to  his  lef^  confining 
his  attention  to  the  right,  until  a  moment 
Just  before  tiie  acddent  when  too  late  to  do 
anything  himself  to  avoid  it  During  tbe 
trial  it  was  contended  by  the  appellant  that 
the  law  cast  no  obligation  upon  him  to  look 
to  the  left,  and  that  he  might  cross  an  Inter- 
secting road  or  street  consdonsly  obliviona 
to  what  might  be  happening  on  bis  left  The 
court  construed  tills  proffered  instractlfm  <A 
the  plaintiff  as  drawn  upon  that  fheoxy; 
and  hence  liable  to  mUIead  tbe  Jury.  But, 
In  reusing  to  give  this  instmcUon  as  request- 
ed, It  did  instruct  the  jury  upon  thi^  phase 
of  the  case.  It  advised  them  substantlaUy 
that,  while  tbe  plaintiff  had  a  right  at  the 
time  he  approached  the  Intersection  In  qneft- 
tion  to  assume  that  the  defendant  would  ob^ 
tbe  law  and  yield  to  him  the  right  of  way, 
still  this  assnmptlon  wotild  not  excuse  the 
plaintiff  ft*om  exercising  at  the  same  time  Uie 
care  which  an  ordinarily  prudent  man  would 
exerdae  mAer  lie  particular  drcomstanceB ; 
in  other  words,  that  the  right  to  assume  that 
a  fellow  user  of  a  public  highway  would  obey 
Oie  law  waa  not  absolute,  and  to  be  Induced 
in  i^cardleas  of  all  other  considmtitms.  The 
Instruction  g^ven  by  the  court  upon  this  phase 
of  the  case  suffidettiy  advised  the  Jury  of  tbe 
plaintiff's  ri^ts;  and  he  Is  therefore  In  no 
position  to  complain  of  tiie  ooorf s  refusal  to 
instruct  the  Jury  hi  the  language  proposed 
1^  him.  In  the  case  of  Scott  Sui  Bernar- 
dino y.  T.  Ca,  152  Cal.  004,  98  Paa  077,  it  la 
said: 

"It  is  tbe  law  that  <me  walUng  or  driving 
in  a  public  street  Is  bonnd  to  ose  reasonable 
rare  to  look  and  listen  as  he  goes,  so  as  to 
be  able  to  avoid  colliaiona  with  others  axsr- 
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cising  the  eommon  privilege  of  aving  the  street. 
This  duty  is  not  coofioe^  to  personB  driving 
or  about  to  drive  upou  a  street  car  track. 
*  *  *  The  rights  and  obligatioos  of  all  per- 
sons uatng  a  pablic  street  are,  in  this  reapect, 
rcdprocal.  Badi  may  righttnUy  expect  that 
the  other  win,  at  the  proper  time,  discharge 
his  proper  duty  toward  others.  He  cannot 
rely  wholly  on  the  care  of  others,  nor,  on  that 
sccouDt,  neglect  to  use  the  precautions  whidt 
the  particular  situation  demands  of  him.  But 
he  frequently  must,  to  some  extent,  depend  on 
others  in  such  situations,  and  his  conduct  must 
be  considered  in  view  of  that  fact  in  de- 
terminiDg  whether  or  not  it  is  negligent.  His 
care,  or  want  of  care.  In  sach  caaes  la  general- 
ly a  matter  to  be  determined  by  the  jury  from 
all  the  dreomBtancei  surrounding  him  at  the 
time." 

W  In  tke  iastant  case  the  plaintiff,  when 
about  50  feet  from  the  Intersection  of  the  San 
Juan  and  CaatroTille  roads,  obserred  two  aa- 
tomobiles  approaching  from  the  left  at  a  dis- 
tance of  about  200  feet,  and  yet  be  proceeded 
to  cross  the  Intersection  without  again  look- 
ing to  the  left  He  testified  that  he  was  con- 
cerned with  ascertaining  the  ccaidltion  of  the 
traffic  on  his  right,  from .  wiilch.  direction, 
however,  no  vehicles  were  approaching;  but 
this  preoccQpatlon  cannof  excuse  a  disregard 
of  ordinary  care,  which  required  that  he 
should  also  look  to  ascertain  traffic  coDditlons 
on  his  left  The  Jury  evidently  believed' that 
under  the  circumstances  of  the  case  the  plain- 
tiff wns  guilty  of  contributory  negligence  in 
neglecting  so  to  do.  Sheldon  v.  James,  175 
Cal.  474.  166  Pac.  8,  2  A.  L.  R.  1493 ;  Mayer 
V.  Anderson,  36  Cal.  App.  740,  173  Pac.  174. 

[4]  Plaintiff  also  complains  of  the  court's 
modification  of  his  proposed  instruction  No. 
9.  The  pertinent  part  of  the  requested  in- 
struction is  as  follows: 

'^n  driving  easterly  on  the  San  Juan  road  it 
was  the  duty  of  the  defendant  to  travel  on 
the  right-hand  side  of  that  road  while  cross- 
ing the  intersecUon  of  the  Castroville  road. 
If  he  failed  so  to  do,  that  fact  in  itself  consti- 
tuted negligence,  and  no  further  proof  of  neg- 
Hgenee  is  necessary." 

To  this  instruction  the  court  added : 

"Provided  there  was  no  obstruction  or  otiier 
suffident  cense  closing  to  travel  the  right-hand 
aide."  ^ 

We  think  this  modification  did  not  add  to 
the  burden  of  plaintiff  In  establsbing  a  prima 
fade  case.  It  is  true  that.  If  there  had  been 
an  obstruction  on  the  road,  the  modification 
Introduced  by  the  court  would  have  been 
more  apposite;  but,  as  It  is  a  conceded  fact 
that  there  was  no  obstruction  on  San  Juan 
road,  we  are  at  a  loss  to  understand  how  It 
can  be  reasonably  CMitended  that  the  instruc- 
tion as  given  was  prejudicial  to  the  plaintifT. 

[B]  The  only  ot&er  point  raised  is  as  to  the 
refusal  of  the  court  to  give  plalntlfTs  prt^os- 
ed  instruction  No.  14.  The  text  of  the  ifi- 


strnctlon  as  it  aK»ears  In  the  record  is  not 
clear,  doubtless  due  to  errors  In  transcribing ; 
but  It  In  offect  states  that,  if  the  jury  believed 
from  the  evidence  that  the  plaintiff  was  in- 
jured by  the  unskillfulness  of  the  defendant 
la  the  operation  of  his  car,  whether  such  un- 
skUlfuluesa  was  due  to  inexperience  In  driv- 
ing or  to  his  physical  condition,  plaintiff  was 
entitled  to  a  verdict  in  bis  favor  at  the  hands 
of  the  Jury. 

The  plaintiff  does  not  appear  to  have  relied 
much  upon  his  allegation  of  unskillfulness  on 
the  part  of  the  defendant  in  the  operation  of 
his  aatomobUe;  the  ouly  evidence  upon  that 
Issue  having  been  brought  out  by  the  "defend- 
ant when  being  cross-examined  by  his  counsel 
over  the  objection  of  the  plaintiff.  Such  evi- 
dence was  to  the  effect,  as  before  stated,  that 
t:ho  defendant  had  driven  his  car  for  four 
months,  covering  In  that  time  about  3,000 
miles,  and  that  white  he  could  not  operate 
the  foot  brake  in  the  usual  manner,  he  could 
and  did  operate  it  by  hand,  having  provided' 
a  suitable  attachment  to  the  braking  mechan- 
ism whldi  permitted  Its  effectual  operation 
in  that  manner.  Under  these  circumstances, 
and  under  the  general  instructions  as  to  what 
constitutes  ordinary  care  and  negligence,  we 
cannot  say  that  the  refusal  to  give  the  pro 
posed  instruction  was  prejudicial  error. 

We  are  of  opinion,  after  a  careful  namlna- 
tio^  of  the  court's  instructions  as  a  whole, 
that  they  were  full,  fair,  and  impartltL 

The  Judgment  is  affirmed. 

We  ooncar:  BABDIN,  Pxetidiiig  Justice 
pro  tern.;  RiOHABDSi  J. 


BIRCH  etaLv.  ORANGE  COUNTY. 

(Civ.  3626.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Jan.  S,  1921.  Hearing 
Denied  by  Supreme  Ooart  March  3,  1921.) 

Venue  «=»4jK2)  —  Fact  that  the  Judge  was 
oounsel  ■■  HtlgatlOB  aoalnst  prieolpal  plaintiff 
held  not  to  show  prejndlee. 
The  fact  that  the  Judge  was  counsel  In  liti- 
gation by  minority  stockholders  of  a  corpora- 
tion against  one  of  the  plaintiffs,  then  a  ma- 
jority stockholder,  who  bad  acquired  an  option 
on  their  shares,  in  which  it  was  asserted  that 
plaintiff  was  guilty  of  fraud,  will  not  in  subse- 
quent litigation  show  a  prejudice  against  plain- 
tiff on  the  part  of  the  judge,  who  had  since  been 
elevated  to  the  bench,  and  warrant  change  of 
veime  of  an  action  against  the  county  to  re- 
cover taxes  paid  on  lands  which  bad  been  the 
property  of  the  corporation;  It  not  appearing 
that  in  the  prior  litigation  the  Judge  entertained 
any  actual  prejudice,  or  any  irise  exceeded  the 
duties  of  an  attorney. 

Appeal  from  Superior  Court,  Orange  Goutt- 
ty;      Y.  Williams,  Ju<^ 
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Action  by  A.  Otis  Birdi  and  others,  copart- 
ners doing  bustness  under  the  firm,  names 
and  style  of  tbe  Birch  <H1  OcKopany,  asalnat 
the  County  of  Orange.  From  an  order  of  the 
soperlor  court  denying  a  motlcm  for  dianga  ot 
Tenne,  plaintiffs  appeal.  AflSrmed. 

Woodroff  ft  Shoemaker,  of  Los  Angela,  fOr 

appellants. 

L.  A.  West,  DIst.  Atty.,  of  Santa  Ana.  W. 
F.  Menton,  Deputy  Dist  Atty.,  of  Santa  Ana, 
and  Alex  P.  Nelson,  Deputy  Dist.  Atty.,  of 
Los  Angeles,  for  respondent 

SEAWELL,  Presiding  Justice  pro  tem. 
This  Is  an  appeal  from  an  order  made  by 
Hon.  R.  T.  Williams,  Judge  of  the  superior 
court  of  the  county  of  Orange,  denying  the 
application  of  plaintiffs  for  a  change  of  the 
place  of  trial  of  said  action  from  the  superior 
court  of  said  Orange  county  to  tlie  suiwrlor 
court  of  the  county  of  Los  Angeles. 

The  application  was  made  on  the  ground 
that  said  Judge,  before  whom  the  said  cause 
was  pending  and  set  for  trial,  being  the  same 
Judge  who  beard  and  denied  said  motion, 
was  disqualified  to  sit  or  act  by  reason  of 
the  prejudice  or  bias  that  he  held  against 
plaintiffs,  particularly  plaintiff  A.  Otis  Birch, 
and  that  plaintiffs  could  not  therefore  hare 
a  fair  and  Impartial  trial  by  reason  of  said 
bias.  Section  170,  Code  Olv.  Proc. 

It  was  tbe  stipulation  of  coimsel  that  it 
Eon.  B.  Y.  Williams  should  be  proven  to  be 
dlsQuallfled,  then  there  would  have  been  no 
Judge  of  said  county  qoalifled  to  sit.  Inas- 
much as  the  only  otlier  Judge  for  said  county 
had  deemed  himself  disauallfled. 

The  main  action  out  of  which  this  pro- 
ceeding springs  was  brought  by  A.  Otis  Birch 
and  bis  copartners  against  the  county  of 
Orange  to  recover  from  said  connty  the  sum 
ot  ¥9,^.85,  paid  to  said  county  by  idalntiffs 
under  protest  on  account  of  taxes  assessed 
against  said  copartnership's  oil  lands  for  tbe 
year  1917.  Said  prc^erty,  consisting  of  20.16 
acres,  was  assessed  on  a  valuation  basis  of 
$40S,9TO,  and  plalntifb  seek  to  bave  declared 
void  all  of  said  amount  In  excess  of  a  valua- 
tion of  130,240. 

The  actl<m  was  comrnoioed  on  June  3, 1918. 
On  December  28,  1918,  defendant  answered. 
TbB  cause  bad  bem  set  for  trial  tor  May  5, 
1919.  On  April  80^  1919,  five  days  prior  to 
trial  day,  irialntUtH  filed  a  notloe  of  fbelr  mo- 
tioa  for  a  cbange  of  the  place  tat  trial,  urging 
u  a  reasm  tberefor  tbe  ground  heretofore 
stated. 

In  support  of  bM  motloD  A.  OUa  Blrdi. 
manager  of  said  copartnership,  filed  an  affl- 
iarit,  setting  out  at  great  lengtti  and  In  mln- 
mto  detail  tbe  history  of  previous  litigation 
fat  wblch  he  was  an  active  litigant  and  the  op- 
posing interests  were  represented  by.  Hon. 
R.  Y.  Williams,  then  a  practicing  attorney 
and  a  member  of  tbs  firm  of  Williams  ft  Bu- 
tan,  Hon.  Oscar  A.  Trlt^t  (now  United 


I  States  District  Judge  Ua  the  Sontbem  Dls- 
I  trict  of  California),  H.  a  Head,  Esq.,  and 
Qyde  Bishop,  Esq. 

The  main  facts  to  be  gafliered  from  the 
aflBdavlt  of  A.  OUa  Blndi  by  which  the  prej- 
udice and  bias  of  the  trial  Judge  are  attempt- 
ed to  be  demonstrated  are  substantlallr  as 
follows : 

Prior  to  1911  said  oil  lands  were  owned  by 
the  Menges  Oil  Company,  a  corporation.  A 
majority  of  the  capital  sto(&  of  said  corpora- 
tion was  owned  by  plaintiffs,  of  whom  A. 
Otis  Birch  was  the  active  and  dominant  head. 
A  group  of  other  persons,  13  in  number,  who 
may  be  denominated  minority  stock  owners, 
held  the  balance  of  said  capital  stock.  Early 
in  1911,  A,  Otis  Birch  secured  options  to  pur- 
chase on  all  the  stock  of  said  corporation, 
and  later  exercised  said  option  and  became 
the  owner  thereof.  Prior  to  this  acQulsitkin 
tlie  corporation  had  drilled  and  completed 
four  oil  wells.  A  fifth  well,  known  as  Well 
No.  5,  had  been  in  tbe  process  of  drilling  and 
development  for  a  period  of  two  years  before 
said  A.  Otis  BtnAi  had  secured  aaid  <9tion 
on  the  stock  held  by  the  minority  stock  own- 
ers. Subsequent  to  securing  said  <9tion  and 
before  he  exercised  it  Well  No.  5  began  to 
produce  oil  and  gas  in  almost  fabulous  quan- 
tities. It  is  the  avermeait  of  A.  Otis  Birch 
that,  for  several  years  after  its  completion  it 
continued  to  produce  in  large  quantities,  and 
"had  the  repntaticm  of  being  tbe  most  prof- 
itable well  in  Orange  county  or  elsewhere  in 
the  state  of  California." 

The  13  minority  stockholders  who  had  con- 
tracted their  stcx^  for  sale  under  said  op- 
tion, upon  subsequently  learning  of  the  ex- 
traordinary productiveness  of  said  Well  No, 
5,  and  within  three  years  thereafter,  com- 
menced separate  actions  to  recover  damages 
in  the  sum  of  $1,500,000  from  said  A.  Otis 
BIrdb  on  the  grounds  that  he  bad  fraudnloit- 
ly  suppressed  and  withheld  from  them  im- 
portant facts  and  information  existent  within 
his  knowledge  at  the  time  he  was  negotiat- 
ing said  option  concerning  the  wealth  of  said 
Well  No.  5  in  oil  and  gas  and  by  false  repre- 
sentations and  by  the  empl<^mi«it  of  meth- 
ods deceitful  induced  each  of  said  ndnwity 
stockholders  to  dispose  of  their  stock  to  him 
at  tbe  paltry  sum  of  $2  per  share,  when,  1b 
fact,  aald  stock  was  of  a  value  of  at  least  |B0 
per  share. 

.  Prior  to  tbe  commencement  of  sakt  actimiB, 
18  In  number,  against  said  Birch,  some  c£  said 
former  minority  stockholders  had  en^li^ed 
H.  G.  HeBd»  Esq.;  some  bad  mployed  H<m. 
Oscar  A.  Tippet;  some  bad  employed  CSyde 
Blabop,  Esq.;  and  othos  had  enqdoyed  Bon. 
R.  7.  Williams.  As  tbe  several  causes  of  ac- 
tion must  necessarily  have  been  iritmUar  In 
many  tf  sot  all  reqtecta^  tt  was  agreed  by 
said  attorneys  that  all  would  Join  in  rignlns 
tbe  several  comiritalnte  and  become  asBodsted 
In  the  proeeoation  of  said  acticms. 
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The  conqilalnts  were  filed  In  ■AfftU,  1AL4. 
In  Jaxmaxy,  19X8,  an  order  vaa  made  saataHi- 
Ing  the  domirrer  to  a  aeoond  ai&ended  com.- 
plaint  wtOiont  leftve  to  amend.  Tlie  litlga- 
tiou  waa  finally  dlapoaed  of  by  dedabm  of  the 
Supreme  Court  afflradng  the  order  of  the 
lower  coort  BttBtalnbig  aaid  d^urrer.  'Tbom* 
as  r.  Birch.  ITS  OaL  483,  ITS  Pftc.  1102. 

The  affldavlt  of  said  A.  Otis  Birch  la  the 
only  me  offered  by  -plaintUta  herein.  It  Is 
based  almost  whMly  upon  the  alTegattoiB 
found  in  the  aercrai  comi^alnts  (^mrglng 
frand  and  deceit  It  snntly  doea  not  |0  be* 
yond  the  Issues  or  outside  of  the  prooeedlnga 
had  in  said  trial  and  Sa^me  Courts.  There 
Is  no  slni^  act  shown  to  have  been  commit- 
ted, or  declaration,  statement,  or  expression 
shown  to  have  been  made  by  said  Hon.  K.  Y. 
WlUlams  before,  during,  or  alnce  the  UtlgS' 
tion  ceased  that  hu  tlie  slightest  tendaocy 
to  show  hostility  or  even  nnfrlendUnesa  on 
his  part  for  the  sold  A.  Otis  Bittb,  The  aUe- 
gatloDs  of  said  pleadings,  which  form  the  ba- 
sis and  main  support  of  the  only  a^davlt 
made  In  b^lf  of  the  moving  partiea,  are 
but  the  usual  and  necessary  allegations  em- 
ployed In  framing  a  pleading  In  which  frand 
is  the  prlndpai  Issue,  in  fact,  the  allega- 
tions are  as  temperate  and  the  language  em- 
ployed to  state  fraud  Is  as  well  chosen  as 
would  fittingly  become  any  member  of  the 
bar  whose  broad  sense  of  universal  Justice 
and  high  regard  for  1^1  ethics  may  not  be 
easily  prostituted  to  personal  advantage  or  at 
all  sacrificed  to  consuming  malice. 

We  have  searched  the  record  with  some 
degree  of  pains  and  with  a  view  of  tmoover- 
tng  some  hidden  or  veiled  evidence  of  per- 
sonal hostility  exhibited  la  some  form  or  In 
some  maimer  by  the  said  Hon.  R.  Y.  Wll* 
llama  and  his  associates,  but  have  failed  in 
the  seanAi.  It  la  not  to  be  fOnnd  in  fhe  rec- 
ord. 

Bitter  complaint  Is  made  because  certain 
of  the  complaints,  verified  by  certain  liti- 
gants In  said  former  actions,  charged  A,  Otis 
Birch  with  a  refusal  to  give  certain  request- 
ed information  concerning  the  development 
of  said  oil  well  to  said  plaintiffs,  and  that  he 
made  certain  false,  equivocal,  and  misleading 
statements  to  them.  Several  of  snch  Instanc- 
es, rendered  unimportant,  however,  so  ftr  as 
the  Issue  hettae  thta  court  la  concerned  be- 
cause ftf  the  direct  allegations  made  In  the 
complaint,  :were  devdcped  upon  the  taking 
of  a  number  of  deposltiotts  at  the  Instance 
of  A.  Otl«  Birch  in  the  said  salts.  The  truth 
of  the  matter  Is,  according  to  the  affidavits 
made  by  Hon.  B.  Y.  WllUama  and  attorney 
Clyde  Bishc^  Qie  original  complaints  were 
dictated  and  prepared  In  the  law  office  of 
said  Clyde  Blahop  by  him.  The  causes  of  ac- 
tions bttag  practically  identical,  the  ouo- 
plaints  were  prepared  In  blanket  form.  Cer- 
tain matters  allied  as  existing  within  the 
knowledge  of  certain  deponents  proved  upon 


the  taking  of  said  depo^Uana  jto  be  ^usomet 
In  otttw  words,  mattera  witlijn  the  knowlp 
«dKe  of  <«ie  or  mora  did  not  la  eaiCb  Instance 
prov«  to  be  wltUn.  tbo  knowledge  of  alL 
Mwe  care  ml^fi  have  been  exerUaed  In  this 
reqiact,-bab  la  tito  streoB  of  the  practice  of 
the  law  auA  a  elrcuuetahe»  fumlBhae  a 
very  weak  aappovt  to  svstalo  apedflc  charg- 
es of  psejodlee  and  bias.  Ab  soon  as  the  in- 
aeeuraoles  were  dtscorered  the  conplalots 
"wvre  Immedlatdy  amended  to  OfnreqKmd 
with  the  knowledge  Af  eaiA  particular  Uti- 
■gant  Other  greimds  anged  In  support  of 
Sdalntlffs'  motion  are: 

Ttat  aald  T.  \milwu>  personally,  veri- 
fied, one  ot  the  second  amended  eDn^^lalnti ; 
that  ha  mM't^aou^.  a  "mas^  Utlgation 
extending  over  a  pwlad  of  five  years;  that 
seven.of  tbi  oomplalnte  were  verified  by.him 
as  a  notary  pubUo;  that  he  and  other  attor- 
neya  were  emploved  on  a  .contingency,  fee 
basie;  that  meetljiga  <tf  couns^  and  cUents 
were  hdd  at  the  law  offices  of  Williams.  A 
Bntan  to  bear  preliminary  reports  and  make 
necessary  Investigatioug;  that  said  Hon.  B* 
Y.  WlUlams  was  a  leading  attorney  In  the 
cause;  that  certalu  stationery  upcm  which 
pleadings  were  pr^red  bore  his  name ; .  thaf 
he  gave  to  the  plaintiffs  in  the  corporatiioo 
suits  th^  first  Information  oonstltutlng 
grounds  of  the  action. 

The  foregoing  acts  upon  which  bias  and 
prejudice  are  predicated  are  but  the  ordinary 
Inddents  to  the  preparation  of  an  action  for 
trial.  There  la  not  one  anuxig  the  oaumerated 
acts  ui^^  for  dlsquallflcatlon  that  should 
have  had  a  tendency  to  produce  prejudice  tn  a 
well-balanced  mind.  The  accused  did  all 
that  every  attorney  should  do  to  protect  Ms 
clients  Interests  and  nothing  more.  Au  at- 
torney should  be  active.. diligent,  sealons  to 
a  reaB<Huible  d^ree,  and  generally  useful  to 
those  who  employ  him.  Said  aflldavlt  no- 
where contains  an  averment  that  th»  altera- 
tions of  the  comitlalnts  filed  In  the  fonna* 
cases  were  wantonly  or  nudldouriy  or  even 
falsely  made,  or  that  Ihey  were  not  reanm- 
ably  Justlfled  b^  existing  facts. 

By  no  process  of  reascndng  may  le^  bias 
be  presumed  from  (2ie  facts  as  iwesMted  by 
the  record.  It  would  be  GOatraty  to  ttie  rttles 
of  inferences  and  abhMrent  to  the  laws  of 
human  ctmdnrt  to  condude  upon  the  Show- 
ing made  that  any  or  an  of  the  attoneya  oota- 
nected  with  the  case  became  so  Obsessed  by 
Implacable  hatred  tor  plfttatUT  A.  OUs  Bireh 
as  to  comimBB  his  financial  undoing. 

Almost  a  year  had  intervened  from  the  day 
tlie  Supreme  Court  decision  ended  all  litlga- 
ticm  and  the  trial  day  of  said  action.  Four 
years  had  passed  since  all  activity  had  ceased 
in  the  superior  court  of  Orange  county,  ^e 
causes  had  long  awaited  a  hearing.  Said 
causes  were  never  before  any  court  except 
on  the  presentation  of  qnestlonB  of  law,  and 
while  In  numbers  th^  were  many,  in  sub- 
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stance  there  was  but  one  action,  and  a  deci- 
sion of  one  was  dedsive  of  all.  Certain  ex- 
cerpts, taken  from  the  brief  of  plaintiffs  filed 
In  the  Supreme  Oonrt  apon  appeal,  have  been 
severely  crltidzed,  but  said  excerpts  contain 
but  the  Tery  familiar  language  nsnally  em- 
ployed In  the  presentation  of  quefltfons  of 
frand.  The  cotmter  affidavits  aver  that  the 
Hon.  R.  T.  Williams  was  not  the  author  of 
the  language  complained  of,  and  that  the 
Criticized  portlcms  of  the  argument  vere 
written  by  one  of  his  associates. 

Tbb  Issues  raised  by  the  pleadings  in  the 
respective  causes  have  no  point  of  similarity. 
Here  no  qnestton  of  fraud  is  Involved.  Plain- 
tifl  seeks  by  this  action  to  recover  the  sum  of 
99^22.86  from  the  connty  of  Orange  on  ac- 
coant  of  taxes  paid  to  It  under  protest.  The 
proceeding  was  doubtless  brought  under  the 
provisions  of  section  3819  of  the  Political 
Code.  The  fact  that  one  of  the  plaintiffs, 
A.  Otis  Birch,  who  was  a  stockholder  in  the 
litigant  corporation  in  the  former  actltHi,  la 
alao  a  membo'  of  the  litigant  copartner^Ipi 
In  the  pnascait  action,  and  tliat  tlie  land  about 
Which  cratroversy  wbb  formerly  waged  Is 
'the  same  land  upon  whli^  the  ^sputed  taxes 
'  were  lefied  by  the  county  assessor  of  Orange 
'County  neilfetf  shows  stmllajflty  of  sitnation 
nor  sliBllarlty  of  Interests  so  for  as  the  ques- 
tion may  relate  to  or  affect  the  question  of 
the  dlsquaUflcatlon  of  tiie  trial  Judge. 

Notwithstanding  the  apparent  insufildency 
of  the  affidavit  offered  to  sustain  a  demand 
for  a  change  of  the  i^aoe  of  trial,  Hon.  R.  T. 
Wfillams,  H.  a  Head,  Dsq.,  and  OiyOe  Blsh- 
Esq.,  filed  counter  affldavlts,  rebutting 
many  of  ilie  avCTiaatB  ot  said  A.  Otis  Birch. 
Nothing  material  Is  left  untraTersed.  Said 
H<m.  R.  'Y.  Williams  aivrs  that  be  ;was  not 
the  leading  counsel  In.  said  former  actions 
but  Qmt  Hon.  Oscar  A.  Trippet  was  tlie  coun- 
sel to  whom  all  others  defwrad;  that  he  did 
not  prepare  tbB  original  oonq^loints  in  said 
action,  but  is  tnCormed  and  believes  that  the 
same  were  prepared  by  Clyde  Bisliop,  Esq. ; 
that  the  allegations  of  the  original  complaints 
were  made  and  based  upuk  statements  of 
fact  made  to  said  Clyde  Bishop  by  the  plain- 
tifliB  and  by  persons  who  would  be  witness- 
es; ttat  be  did  not  personally  taitervlew  more 
than  two  witnesses  as  to  what  said  witness- 
es would  testify  relative  to  the  Issues ;  that 
apon  inforniation  received  by  him  he  wrote 
bat  one  letter  of  inquiry  to  one  person  to  ob- 
tain knowledge  and  tnfonnati<m  concerning 


the  drilling  of  Well  No.  6.  He  doiles  nn- 
nsnai  or  unwarranted  activity  on  the  part  of 
himself  or' others.  He  further  avers  that  be 
believed  that  plaintiffs  had  sufficient  cause  to 
justify  them  to  institute  said  action,  and  that 
be  represented  his  clients  only  in  conformity 
to  the  duty  that  an  attorney  owes  to  hia 
clients,  and  that  he  is  not  now,  nor  has  he 
ever  been,  hostile  to  or  prejudiced  or  biased 
against  said  A.  Otis  Birch  or  any  member  of 
his  family  or  any  of  tlie  plaintiffs.  He  fur- 
ther avers  that  he  does  not  know  any  of  said 
plaintiffs  except  said  A.  Otts  Birch;  that  he 
can  and  will  give  said  Birch  and  all  the 
plaintiffs  a  fair  and  impartial  trial  on  Uie 
issues,  and  will  weigh  the  evidence  of  each 
by  the  same  rales  of  evidence  fixed  by  law 
to  be  applied  to  the  testimony  of  any  other 
witness  in  said  action. 

Other  counter  affidavits  corroborative  of 
the  foregoing  were  filed,  and  were  aufllciait 
to  meet  all  the  averments  of  a  contrary  diar- 
acter. 

No  anthOTitles  need  be  cited  in  support  of 
the  suggestlODsvepeatedly  made  by  ^aintiflis 
diat  it  is  the  duty  of  judges  to  ramove  even 
from  the  minds  of  the  disappointed,  if  rea- 
sonably pmslble,  all  Imputations  of  tnifialr- 
ness  and  partiality.  The  omfidence  and  re* 
tspect  that  the  pe<^Ie  of  a  democra<9^  boU 
fm  the  fairness  and  Impartiality  of  its  Ju- 
diciary are  the  most  htqiefal  tokens  of  na- 
Uonal  existence.  The  books  ore  full  of  belp- 
fnl  admonltlona  and  the  Judiciary  is  mindful 
of  tbwa.  But,  on  the  other  band,  a  Judge  Is 
not  to  be  driven  from  the  performance  pf  ju- 
dicial duty  by  vehement  and  maiaelng  cries 
of  "prejudice  and  bios"  when  ncme  In  fact 
exists. 

No  doubt  the  movlgg  parties  have  ftiUy 
persuaded  themselves  of  the  truth  ct  the 
charges  they  have  made.  But  because  a  per- 
son may  reason  himself  Into  a  fialse  notion 
affords  no  Justification  for  the  trlunqih  of 
wrong  over  right  to  the  end  that  he  may  be 
relieved  from  the  embarrassment  of  his  foUy. 

The  trial  Judge  has  not  been  shown  to  be 
legally  disqualified.  The  prt^i^ety  of  bear- 
ing said  cause  or  withdrawing  from  tbe  trial 
la  a  matter  for  bis  determination.  Wblcb- 
ever  way  conscience  may  dh-ect  him  is  be- 
yond the  control  of  this  courL 

The  order  appealed  from  is  affirmed. 

We  concur:  RICHARDS,  J.;  KERRI- 
GAN, J. 
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SlM&«tal.«.  HUNTER.   (CIV.  3491.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sioD  2,  California.  Dec.  27,  1920.  Hearins 
Denied  hj  Supreme  Court  Feb.  24,  1921.) 

1.  Executors  and  attmlnlstrators  «=9429--SHft 
on  claim  not  yet  die  be  ■alitalnsri  whan 
rejected  by  represeNtatlves. 

Wben  daim  not  yet  due,  such  as  a  promiS' 
BOry  note,  has  been  rejected  by  the  representa- 
tives of  the  estate  of  a  decedent  wlthoat  canse, 
the  cottrt  may,  on  a  showing  of  necessity  there- 
for, entertain  a  suit  in  equity  to  establish  the 
claim  and  sequester  snfficieat  funds  of  the  es- 
tate to  meet  the  payment  vhen  it  beo^mes  due, 
fai  -view  of  Code  Civ.  Proc.  |  1(148. 

2.  Executors  and  administrators  — 
Claim,  allowed  and  paid  wlthoat  affidavit,  'af- 
lowable  on  flnal  settlement. 

Claims,  paid  by  the  representatlTe  of  a  de- 
cedent wltiiont  the  affidavit  attached  requited 
by  Code  Civ.  Proei  $  14M,  must  be  aBowed  by 
the  court  in  the  setHement  ni  tha  ease,  if  shown 
to  be  Justly  due  and  paid  in  good  faith. 

3.  Executors  and  administrators  «=s227(0  — 
All  members  of  partnership  flllng  dalm  need 
not  make  affidavit. 

All  members  of  a  copartnership  or  associa- 
tion of  persona  filing  a  daim.  against  an  estate 
of  a  deceased  person  need  not  make  the  af- 
fidavit required  by  Code  Civ.  Proc,  }  1494,  since 
under  CSv.  Code.  {  242&.  a  partner  is  agent  for 
the  partnership  In  the  transaction  of  its  busi- 
ness, and  has  authority  to  do  whatever  is  nec- 
essary to  carry  on  such  business  in  tiie  ontt- 
nary  manner,  indoding  the  power  to  collect  for 
the  partnership  interest  a  partnership,  debt,  and 
One  or  more  partners  may  make  the  affidavit  in 
behalf  of  all  of  tbem. 

4.  Evidence  «=s>7i  —  Adminbtratrlk  presumed 
to-  have  melved'  mailed  daim. 

Where  mailing  of  letter  to  admlniBtratrix 
eontainuig  a  daim  against  estate  was  admitted 
by  administratrix  in  her  answer.  It  musk  be  pre- 
snmed  that  she  received  it  In  the  regular,  course, 
under  Code  Civ.  Proc  1 1903.  snbd.  24. 

5.  Execators  and  administrators  «s»429  —  In 
suit  .In  equity,  it  is  immaterial  on  whioh  of 
several  claims  filed  action  Is  brougfit. 

In  a  suit  in  equity  to  establish  the  rights 
of  holders  of  notes  as  against  the  estate  of  a 
decedent,  plaintitEs  were  not  required  to  rely 
upon  ai^  particular  claim  which  they  filed,  hav- 
ing -AM  aeveral  which  were  rejected;  audi  a 
BOit  Aot  being  an  action  upon  any  particular 
dalsk 

6.  Exeoators  and  administrators  «33227(l) — 
Clalffl  against  estate  need  not  be  In  name  of 
Individual  members  of  a  p^nershlp. 

The  form  of  a  claim  njiAiixBt  the  estate  of 
a  deceased  person  is  not  required  to  meet  the 
rigid-  rales  of  pleading  applied  to  a  comprint, 
and  may  be  mstde  In  the  naguo  of  a  partaenihip, 
instead  of  in  the  name  of  the  individual  mem- 
bers thereof.  .■ 
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7.  AffldavHs  «s>ft— Test  of  suffldoiMy  K  that 
would  sustain  perjury  charge. 

A  test  of  sufficiency  of  an  affidavit  is  wheth- ; 
er  it  is  so  dear  and  certain  that  an  Indictmeat 
for  i^erjnry  may  be  inistained  on  It  If  falsei  . 

8.  Partnership  <-i-.g.|.  A  sflH  maintalnahla  M- 
a  oontraot  made  under  fletlUom  asne  fHar- 
to  eompHanoe  with  statate. 

Where  partnership  complied  villi  Otv.  Code; 
IS  2466,  2468,  it  coold  sue  on  a  prior  contract  ., 
or  trsnsaction  bad  under  the  fictitioas  name; , 
compliance  vith  such  proTisiens  of  the  Code  be- . 
Ing  suffident  if  prior  to  trial. 

Appeal  from  Soperiov  Court,  Mopt^y  < 
County;  J.  A.  £ardln,  Judge. 

AcOaax  by  A.  Slme  and  othen  agalnat'Mury 
A.  Banter,  as  ftdmlntstralrix  Judgment  finr 
plaintiffs,  and  defendant  appealEl.  Afflrmefl- 

Wallace  M.  Pence,  of  San  Miguel,  for  e.j}r-' 
pellant.. 

Hugb  R.  Osbnm,  of  King  dty,  fbr  ife^ 
Bpondents. 

NOUBSE.  J.    PlaintliEa  commenoed.  tfaia 
action  In  equity  against  thn  defendant.fus  ad* 
mlnistratrlx,  of  the  estate  of  bar  deGMsful 
husband  to  procure  a  Judgment  establlshlngt 
their  claim  against  said  estate,  based  opcoi) 
two  promissory  notes  not  then  due,  an^  ta  . 
impound  and  sequester  nifficlent  funds  ot.> 
said  estate  in  order  tliat  said  claim  might  Jte 
paid  In  due  course  of  administration  when  . 
due.    The  amended  complaint  aUeg«d  that 
two  promissory  notes  in  tlw  sum  of  $600  each, 
with  interest,  were  executed  and  delivered  by  . 
deceased  and  liis  minor  son,  who  disaffirmed, 
bis  liability  thereon;  tliat  one  of  said  9ote8, 
was  payable  on  July  1,  182d,  and  the  other 
on  July  1,  1920;  that  both  were  mad^.pajT' 
able  to  norm  W.  Thtnupson,.  or  order,  find 
were  sold,  assigned,  indorsed  and  .deiiveired 
to  plaintifCs;  that  a  contingent  iclaim  based., 
upon  said  notBa  was  presented  to  defendtuit 
as'Sach  admJnlatratrlx  witliin  due  time,  and 
tluit  the  same  was  rejected  by  her;  that  the 
said  admlnlatr«trlx;  was  proceeding  to  4^eat 
^aid  claim  when  due  by  dissipating  the  proip- 
erty  of  the  estate  so  far  as  was  within  her . 
power  by  having  set  aaide  to  her  as  e2;empt 
froih  execution  all  the  farming  implements 
and  personal  property,  wliicb  was  greatly  la. 
excess  <^  $1,000  In  value,  by  obtaining  a, 
family  allowance  of  (100  a  month,  which  was 
nnneonraary,  by  selling  other  personal  prop- 
erty belonging  to  the  estate  and  falling  to 
account  therefor  or  to  pay  claims  against  the 
estate  with  the  proceeds,  and  by  continnhig 
the  farming  tolerations  upon  the  estate  for  a 
period  of  two  years  without  accounting  to  the . 
court,  and  in  such  -negligent  manner  as  to 
dissipate   the   entire   estate ;   that  claims 
against  said  estate  aggregating  $22,000  had 
been  approved,  but  that  none  of  such 'claims 
had  been  paid;  also  that  claims  aggregating 
$5,200  bad  been  presented  against  said  estate 
and  rejected.  As  to  the  presentation  of  plaln- 
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tflTs  dabtt,  ft  was  alleged  that  wltMa  the 
time  allowed  by  law,  and  pnrauant  to  notice 
to  ci%dltora,  the  plalntUTs  presented  their 
dalm  based  trpon  said  promissory  notes,  and 
attached  thereto  a  fall,  tme,  and  correct  copy 
ot  said'  notes,  together  with  aU  Indorsements 
thereon;  that  said  dalm  was  rejected  by 
defendant  as  not  in  proper  farm ;  that  there- 
after and  within  dae  time  another  claim  on 
said  promissory  notes,  setting  forth  all  par- 
ticulars thereof,  and  containing  a  fnll,  true, 
and  correct  copy  of  said  notes  and  all  indorse- 
ments thereon,  was  presented  to  defendant 
by  man,  but  that  she  claimed  she  had  not 
received  It;  that  thereafter  and  within  due 
time  the  plaintiffs  again  presented  their 
dabn  based  upon  the  same  notes,  with  a  full, 
true,  and  correct  copy  of  the  notes  attached 
and  a  statement  of  the  indorsements  thereon ; 
that  said  claim  was  also  rejected  by  defend- 
ant It  was  then  alleged  that  plaintiffs  were 
a  ct^rtnershlp  or  assodatlon  of  persons  do- 
ing business  under  the  firm  name  and  style 
of  La  ton  Percheron  Horse  Association,  and 
that  they  were  desirous  of  proving  thrfr 
claim  BO  that  they  could  compel  the  deftend- 
ant  to  make  some  provlsloa  for  securing  It 
and  have  standing  in  the  probate  court  as  a 
creditor  of  said  estate  for  the  purpose  of  pro- 
tecting their  Interests. 

All  the  material  allegations  of  the  amended 
complaint  upon  which  the  plalntUfS'  prayer 
for  equitable  relief  was  based  were  admitted 
by  the  answer.  The  defendant  did,  however, 
dehy  the  alle^tlons  of  the  partnership  re- 
lation of  platntlfTs,  and  by  way  of  abatement 
set  up  that  the  proTlslons  of  sections  2466 
and  2468  of  the  Civil  Code  had  not  been  com- 
piled with.  By  way  of  spedal  defense  the 
defendant  alleged  that  the  claim  presented 
by  plaintiffs  did  not  contain  a  copy  of  the  in- 
doi'sements  upon  said  promissory  notes  or  a 
statement  thereof,  and  also  that  said  claim 
was  not  supported  by  the  affldavlt  of  the 
claimants,  or  either  of  them,  or  by  the  affl- 
davlt of  some  other  person  in  their  behalf. 

The  trial  court  found  that  the  plaintiffs- 
had  entered  Into  an  agreement  of  partnership 
or  association;  that  they  had  not  complied 
with  the  provisions  of  sections  2466  and  2^68 
of  the  Civfl  Code  at  the  time  of  their  associa- 
tion, but  that  they  had  done  bo  prior  to  the 
commencement  of  this  action;  that  within 
due  time  they  presented  their  claim  to  the 
defendant  as  administratrix  of  said  estate, 
duly  and  regularly  verified  by  one  of  said 
claimants  for  said  association,  and  that  said 
claim  set  forth  all  the  partfeulars  required, 
Including  full,  true,  and  correct  copies  of  the 
promissory  notes  and  a  full  and  complete 
Btatenicnt  of  the  Indorsements  thereon;  that 
each  of,  said  notes  had  upon  the  back  there- 
of the  words  "Without  Recourse.  Norm  W. 
Thomt'son" — and  that  said  words  were  not 
stated  to  have  been  Indorsed  thereon  in  the 
last  claim  presented,  but  said  claim  did  con- 
tain a  statement  of  the  sale  and  assignment 


of  said  notes  1^  the  payee  thereof  to  plain- 
tiffs, and  also  a  statement  ot  ttie  paysKnts  of 

Interest  which  had  been  made  by  decedent. 
The  court  also  fonnd  tbat  prior  to  the  time 
of  presenting  the  claim  last  mentioned  plain- 
tiffs had  furnished  defendant  widi  a  full, 
true,  and  correct  copy  of  each  of  said  promis- 
sory notes  showing  all  the  Indorsements 
thereon,  together  with  the  payments  of  Inter- 
est made,  and  that  defendant  had  these 
copies  of  the  notes  and  the  indorsements  in 
her  possession  at  the  time  of  the  presentation 
of  the  last  claim.  Judgment  followed  on 
these  findings  in  favor  of  plaintiffs,  establish- 
ing their  dalm  as  a  good  and  valid  claim 
against  the  estate  payable  in  due  course  of 
admlxdstration. 

Defendant  has  appealed  from  this  jadg- 
pient.  assigning  various  technical  grounds  of 
attack,  those  requiring  conslderatlcm  being 
enumerated  as  follows;  (1)  Can  an  actltai  be 
bro'uj^t  In  any  instance  in  our  state  upon  a 
claim  against  an  estate  upon  a  promissory 
note  not  yet  dne?  <2)  Can  a  dalm  against  an 
estate  made  by  two  or  three  persons  be  sup- 
ported by  the  affldavlt  of  one  of  the  daim- 
ants  without  stating  why  It  Is  not  made 
by  all?  (3)  Can  a  claim  against  an  estate 
on  a  promissory  note  omit  a  statement  of 
the  Indorsements,  especially  of  the  name  of 
the  payee  on  the  note?  (4)  Was  the  failure 
of  plaintiffs  to  comply  with  sections  2466  and 
2468,  Civil  Code,  within  six  mcmths  after 
they  entered  into  the  partnership  fatal  to 
their  maintenance  of  this  cause  of  action? 

[1]  1.  Section  1498,  Code  of  ClvU  Proce- 
dure, provides  that  when  a  dalm  Is  reject- 
ed the  holder  must  bring  suit  within  three 
months  after  the  service  of  notice  of  rejec-' 
tlon,  if  due.  or  within  two  months  aftCT-  It 
becomes  due,  otherwise  the  claim  shall  be 
forever  barred.  By  a  long  line  of  decisions 
interpreting  this  section  of  the  Code  It  has 
been  held  that,  though  It  Is  perfectly  proper 
to  present  a  contingent  dalm  before  it  be- 
comes due,  an  action  thereon  may  not  be 
maintained  until  after  the  claim  becomes  dne. 
However,  In  the  case  of  Miller  v.  Miller,  171 
Oal.  269,  152  Pac.  728,  It  Is  dearly  Intimated 
that,  in  a  suit  in  equity  setting  forth  the 
condition  of  the  estate,  the  ability  of  the 
personal  representiatlves  to  provide  for  fatnre 
payments,  and  the  necessity  of  creating  a 
fund  to  meet  the  demands  of  the  dalmant, 
the  court  may,  In  accordance  with  section 
1648,  Code  of  ClvU  Procedure,  create  a  fond 
to  meet  the  demand  if  the  claim  Is  establMi-- 
ed  as  one  absolute  exciting  only  as  to  time 
of  payment  The.  casft  presented  upon  this 
appeal  Is  such  A^s^se.  The  allegations  re- 
lating to  the  condition  of  the  estate  and  the 
actions  of  the  administratrix,  all  of  whioh 
show  the  necessity  of  creating  a  fund  to  meet 
the  payments  of  the  claim  when  dne,  are  all 
admitted  in  the  answer.  It  may  be  that  the 
judgment  should  have  expressly  provided  tor 
the  creation  of  such  a  fund  rather  than  the 
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payment  at  the  daim  In  doe  course  ol  admin- 
istration, tint  ttiis  point  iB  not  faiaed  on  this 
wpeal.  and  aa  from  the  record  It  dearly  ap- 
pears that  hotJi  Botes  bare  laag  since  becbme 
dne,  no  preJwXlce  has  resulted  to  appellant 
from  the  form  of  the  Judgment.  It  wonht 
seem,  therefore,  that  the  answer  to  appel- 
lant's first  query  la  that,  when  a  claim  not 
7«t  due  has  been  Mjected  by  the  represents- 
tlvea  of  the  estate  without  cause,  the  «surt 
may,  up<Hi  a  showing  of  necessity  tbere^, 
entertain  a  suit  in  equity  to  estabUah  the 
dalm  and  seqiiesttf  snffldMtt  funds. of -the 
estate  to  meet  tbe  pftTment  wlHit  It  taKwnM 
due.  •     .  ■'^ 

U.  S]  2.  Section  1404,  Code  of  am  Pro- 
cedure, provides  that  eTery  claim  wUli*  is 
dne  when  presented  must  he  su^iortt^  Jt^y 
the  affidavit  of  the  claimant,  or  some  .ope 
1ft.  his  behalf,  to  the  effect  t^t  the  amount  is 
Justly  due.  But  "if  the  claim  be  .ni^t  due 
when  filed  or  presented,  or  be  contingmt, 
the  iwrtlculars  of  such  claim  must  be  ^ti^tedt" 
From  the  wording  of  tbe  section  It  would  ap- 
pear that  tbe  affidavit  Is  essential  only  In  the 
case  of  a  claim  which  Is  due.  In  any  eyent, 
it  is  .a  matter  which  may  be  waived,  and 
d^ima  paid  without  the  affidavit  attadied 
must  be  allowed  by  the.  court  In  the  settle* 
ment  of  tbe  case  if  shown  to  be  Justly  due 
and  paid  In  good  fatth.  Assuming  that  the 
section  requires  the  affidavit  In  the  case  of  a 
claim  which  Is  not  due,  It  Is  absurd  to  say 
that  all  members  of  a  copartnership  or  asso- 
ciation of  persons  must  make  the  affidavit. 
Under  section  2429  of  the  Civil  Oode  a  part- 
ner is  agent  for  the  partnership  In  the  trans- 
action of  Its  business,  and  has  authority  to 
do  whatever  Is  necessary  to  carry  on  sufih 
business  In  the  ordinary  manner.  That  this 
authority  Includes  the  power  to  collect  for 
Uie  partnership  interest  a  partnership  debt 
cannot  be  doubted.  It  is  sufficient,  therefore, 
when  an  affidavit  Is  required  to  be  attached 
to  a  claim  against  an  estate,  that  such  affida- 
vit be  made  by  one  of  two  or  niore  partners 
on  behalf  of  himself  and  those  associated 
with  him. 

'  14-7}  3.  Section  1497^  Code  of  ClvU  Proce- 
dure, provides  that,  If  a  claim  be  founded  on 
a  note  or  other  Instrument,  the  original 
need  not  be  filed  or  presented  "but  a  copy 
of  such  instrument  with  all  indorsements 
must  be  attached  to  the  statement  of  the 
claim  and  filed  therewith."  Technically,  un- 
der the  provisions  of  this  section  a  claim  bas- 
ed upon  a  promissory  note,  not  accompanied 
tif  the  original,  should  contain  a  copy  of  the 
Instrument  with  all  Indorsements.  '  The  first 
daim  which  was  presented  to  tbe  adminis- 
tratrix on  behalf  of  the  Laton  Percheron 
Horse  A^clatlon  fully  ccnnplied  with  the 
demands  of  this  section.  This  dalm  was 
rejected  on  August  6,  19ia  Thereafter  an< 
other  claim,  also  meeting  these  reqniremeits, 
was  mnt  to  the  administratrix  by  malL 
HbSM  .was  admitted  in  the  answer.  The  mall: 


Iny  of  the  letter  bSTlng  been  admltt^.  the 
administratrix  Is  presumed  to  have  receiv- 
ed it  In  the  regtdar  course.  Section  1968, 
subd.  24,  Code  Civ.  Proc.  No  evidence  was 
.offered  to  overcome  this  presumption,  and 
the  court  found  that  prior  to  the  time  of 
presMjtlng  the  last  claim  plaintiffs  "furnish- 
ed defendant  with  a  full,  true,  and  correct 
copy  of  each  of  said  promissory  notes,  show- 
ing the  Indorsement  of  the  above-mentioned 
words  and  payments  thereon,  which  defend- 
ant had  in  her  possession  at  the  time  of  the 
presentment  of  said  claim,  and  which  she 
retained  for  a  long  time  tiiereafter."  This 
finding ,  is  not  attacked.  The  situation  is 
therefore  that  the  administratrix  had  in  her 
.pos^ssion  true  copies  of  both  notes  with  all 
Indorsements  thereon  attached  to  a  dalm 
:  which  was  filed  In  due  time  and  which  was 
rejected  without  cause  on  August  9,  1918, 
and  -prior  to  the  presentation  of  the  claims 
which  was  rejected  on  peoember  13,  191& 
It  Is  said  in  a.rgument  that  the  first  claim 
filed  was  rejected  because  not  in  dne  form, 
but  wherein  It  failed  to  comply  with  the  stat- 
ute has  not  been  pointed  out.  Inasmuch  as 
this  Is  Bot  an  action  upon  a  claim,  but  a  suit 
In  equity  to  establish  the  rights  of  respond- 
ents as  evidenced  by  the  promissory  notes, 
they  are  not  requlr^  to  r^  upon  any  par- 
ticular dalm  which  was  flled^  If  the  objep- 
tioa  to  the  first  claim  be  npon  the  gi^^und 
that  it  was  made  in  the  name  of  the  part- 
nership and  not  In  the  namiK  of  all  the  In- 
dividual memhers  thereof,  the  objection  is 
not  well  taken.  The  form  of  a  claim  against 
an  estate  Is  not  required  to  meet  the  rigid 
rules  of  pleading  applied  to  c  complaint 
Thompson  v.  Koeller,  191  Pac.  927;  Western 
States  Life  Ins.  Co.  v.  Lockwood,  168  Oal. 
180,  196,  135  Pac.  496 ;  Doollttle  v.  McCon- 
neil,  178  Cal.  697,  705, 174  Pac.  306;  Ellzalde 
V.  Murphy,  163  Cal.  681,  6S9,  126  Pac.  97& 
Accepting  tke  rule  of  thlfl  state  to  he  as  out- 
lined In  the  foregoing  dedslons  that  the 
purpose  of  ^resentlng  a  dalm  to  an  estate  Is 
to  so  advise  the  executor  and  the  court  of  its 
nature  that  they  may  act  advisedly  ,  up w  It, 
tbe  claim  first  presented  tni  this  case  meets 
these  requirements,  ^be  copies  of  the  notes 
which  were  attached  showed  that  they  were 
Indorsed  the  payee  without  recourse,  and 
they  were  therefore  accordingly  payable  to 
bearer.  They  showed  upon  their  face  that 
they  were  not  yet  due.  The  affidavit.  If  one 
was  required  by  section  1494,  Code  of  Civil 
Procedure,  was  made  by  the  secretary  of  the 
association,  and  ftiDy  complied  with  the  stat- 
ute. "A  test  of  the  sufficiency  of  an  affidavit 
Is  whether  it  is  so  clear  and  certain  that  an 
Indictment  for  perjury  may  be  sustained  6n 
It  If  false."  Gee  Chong  Pong  v.  Harris,  38 
Cal.  App.  214.  175  Pac.  806.  In  the  same 
ease  the  following  language  from  2  Ooipus 
JuEla  325,  was  quoted  with  approval: 

"An  affidavit  on  behalf  of  a  partnership, 
thereto^  should  be  nrom  to  .by  one  of  I3n 


Digitized  by  Google 


938 


195  PA<KFEO  milPOBTBB 


(eat. 


partners,  tnH  where  appean  In  the  hodj  of 
tbm  affldcrit  tiiat  It  was  iwom  to  by  me  of  the 
partners  It  is  anffldent*  althonch  rigned  with 
Hm  flrm  aame.** 

If  the  admlnlatratrlz  had  any  doubt  as 
to  the  ownership  of  the  notes  or  the  effect  of 
the  Indorsements  thereon,  Bhe  had  the  right 
under  section  1404,  Code  of  Civil  Procedure,  to 
require  additional  vouchers  or  proofs  to  be 
produced  In  support  of  the  claim. 

[I]  4.  The  trial  court  found  that  prior  to 
the  commencement  of  tbe  action  plaintiffs 
compiled  with  the  provisions  of  sections  2466 
and  2468  of  tbe  Civil  Code.  Assuming  for 
the  purpose  of  appellant's  argument  that 
this  action  is  one  based  upon  a  contract  or 
transaction  bad  under  the  fictitious  name,  it 
is  well  settled  that  compliance  with  these 
provisions  of  the  Civil  Code  prtjir  to*'trlal 
is  sufficient  Hennlng  v.  Clarfe,  1S9  Pacr..  714 ; 
"Ward  Land  Co.  v.  Mapes,  147  Cal.  747,  752, 
82  Pac.  426;  Ronllard  v.  Gray,  38  Cal.  App. 
79,  81,  175  Pac.  479;  Rudneck  T.  SoutbttU 
Cal.  M.  &  R.  Co.,  103  Pac.  778. 

Other  points  raised  by  appellant  are  all 
of  the  same  technical  character  as  those  here- ; 
tofOre  discussed.  The  obllgatlMi  of  the  es- 
tate upon  Uie  notes  baa  never  been  denied. 
The  dissipation  of  the  assets  of  the  estate  is 
admitted,  and  the  necessity  €t  this  action  for 
equitable  relief  on  the  part  of  r^ondents 
is  wppafeat  from  tbe  record,  vfatdi  discloses 
a  stadled  and  vexatloiis  ^ort  on  the  part  Of 
apoellant  to  avail  herself  of  every  tedmlcal 
advantage  to  escape  payment  of  an  admltted- 
ly  valid  obligation. 

The  Judgment  Is  affirmed. 

We  cfuicnr:'  LANQDON,  P.  J,-;  BRIT- 
TAIN,  J. 


PEOPLE  V.  NEW80ME.  (Cr.  640.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Jan.  6,  1921.) 

1.  HenMrie  «=9290— Cesvtotloa  of  nuaslaBgh. 
ter  sspperted  ky  evMeaoe. 

Evidence  on  prosecution  for  killing  by  peace 
officer  In  the  course  of  an  arrest  of  deceased 
Itold  to  anpport  a  conviction  of  manslavghter. 

2.  Criminal  law  159(2)  —  For  appellate 
court  to  disturb  ooaviotion  It  most  be  withoat 
evidentiary  support. 

A  conviction  can  be  set  adde  on  appeal  as 
nnsnpported  fay  evidence  only  when  it  can  be 
said  as  a  proposition  of  law  that  it  is  without 
the  necessary  evidentiary  snpport. 

3.  Homldde  i&sslOS— To  be  Justified  In  maklag 
arrest  there  mast  ^o  real  or  apparent  neces* 
any. 

Wliile  a  peace  officer  when  attempting  an 
arrest  may  use  all  necessary  force  to  effect  it,  > 
or  may  take  tbe  life  of  the  supposed  offender-lf 
necessary  to  save  bis  own,  there  most  be  a  real  j 


or  qppwent  neeeaaHr  to  Josdfr  resort  to  mA 
Buasnre  lor  his  own  s«t^  or  protecdon. 

Araeal  ttom  Snpolor  Court;  Stanislans 
County ;  L.  W.  Fnlkertit,  Judge. 

Edward  T.  Newsome  was  c<mvlcted  of  man- 
slaughter, and  appeals.  Affirmed. 

.  Ii.  J.  Maddux,  of  Modesto,  tor  implant: 
U.  S.  WAb,  Atty.  Gen.,  and  J.  Obas.  Jonea, 
Deputy  Atty.  Qm.,  tor  the  People. 

HART*  J.  thider  an  Infbrmatlfm  cbatglag 
hbta  iHth  tito  crime  of  murder,  tbe  defttidant 
was  convicted  ot  the  crime  of  manalaugfatar 
In  tbft'  superior -court  in  and  for  the  oountr 
of  Stanislaus,  and  be  ^ipeals  from  the  Jodg- 
inest  and  die  order  denyliur  iUs  motion  for 
a  new  tMaL 

The  rtngle  ground  upon  which  the  deCoAd- 
sltA  atten^ita  to  sustain  bis  appeal  Is  tfaat 
the  ^dmce  does  not  support  tbe  verdict  It 
Is  only  necessary  briefly  to  repeat  berein 
some  of  the  testimony  received  at  the  trial  to 
show  that  the  point  relied  upon  by  Ibe  de- 
fendant Is  entirdy  without  merit 

The  homicide  oo cured  at  the  town  of  New- 
man, In  Stanislaus  county,  in  the  early  morn- 
ing of  November  26,  1919,  and  the  name  ost 
the  party  slain  was  Feili  Van  VIeet  The 
defendant,  Newsome,  at  the  time  of  tbe  homl- 
cide,  was  a  night  policeman  In  the  town  of 
Newman,  a  podtlon  be  bad  beld  tor  several 
years. 

On  the  evening  of  November  25,  1919,  at 
the,  hour  of  6:30.  tbe  witness  A.  Swanson, 
who  was  then  employed  as  a  track  driver  toe 
a  .c<moern  ia  Newman  known  as  the  Globe 
Dairy  Products  C<Mnpany,  having  previously 
arranged,  to  go  to  the  ranch  of  a  Mr.  Azave- 
do,  near  Newman,  to  get  some  turkeys  for 
use  on  Thanksgiving  day,  started  for  said 
ranch  In  an  automobile,  accompanied  by  the 
deceased  and  two  other  persons,  named,  re- 
spectively, Hansen  and  Michaels,  the  last 
named  a  lad  ^bout  16  years  of  ag&  After 
Swanson  and  his  companicm  arrived  at  said 
ranch  and  the  former  had  made  bis  wants 
known  to  Aznvedo,  the  latter  proceeded  to 
catch  or  gather  the  number  of  turkeys  desir- 
ed by  Swanson.  While  Azavedo  was  so  en- 
gaged, Swaoson  and  the  deceased  went  Into 
the  tank  house  on  the  Azavedo  pronisee.  fill- 
ed two  jugs  with  wine,  and  placed  them  In 
the  automobile  or  truc^  used  by  Swanson  in 
going  to  tbe  ranch.  The  required  number 
of  turkeys  was  caught  and  placed  In  the 
truck,  and  thereupon  the  party  started  on  tbe 
return  home.  On  arriving  at  Newman  (be 
machine  was  stoived  near  a  soft  drink  sa- 
loon owned  and  conducted  by  one  KLIbum, 
and  Swanson,  deceased,  and  Hansen  went 
Into  said  saloon,  Michaels  remaining  on  the 
outside  near  the  machine.  Swanaon  testUled 
!  that  bis  object  in  stf^plng  at  and  gtdng  into 


Cs»For  attaer  euea  see  same  topic  and  KGY-NUlfBER  fn  sU  Kflr-Numbered  Olseits  aad-Tndtzai 
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there  ftor  a  friend  of  his,  &  railroad  eondve- 
tor  by  tbe  mne  of  Brown.  OntbemytMrn 
the  AaareAa  randi  to  Newman  eadi  «f  the 
saM  men  named  drank  freely  <tf  wine  from 
tbe  iota.  At  Slbtini's  Swanaon,  Hanaen, 
and  Tan  Tleet  lud  Mveral  drinka  of  dder. 
YKOa  in  tbe  ealoon  word  came  to  them  tliat 
tbe  tDrtnys  were  escaping  from  the  tmdc, 
and  Hansen  thereupon  wnnt  out  to  reeastifciure 
ttaem.  'Be  was  shortlsr  followed  by  Swaa- 
8on  and  the  deceased.  Swanaon  was  tben 
f«dlng  tbe  effects  the  wtae  to  some  eAent 
Just  as  be  was  about  to  *Vn'ank''  bia.  nmdiine, 
pr^MzatoiT  to  starting  for  ids  bome*  eome 
<Mie  -tft  the  iiarty  called  attentloB  te  tbe  tart 
that  Mewsome  was  ajipniachliv,  and  Swan- 
son.,  ta  a  wlcot  snffidently  hmd  to  be  beard 
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blew,  and  be  Ut  Ifr.  Tan  Tleet  In  the  bead  and 
knseked  him  down.** 

Swanson,  proceeding,  said-  Oiat  the  first 
Mow  delivered  by  tbe  defendant  on  tbe  bead 
«f  tbe  deceased  knocked  the  latter  to  tbe 
STonnd,  be  falling  on  bis  knees  towards  de- 
fendant, and  that  wbtle  on  tbe  ^ound  de* 
ceased  grabbed  tbe  defendant  by  the  left 
wrist ;  that  defendant  also  went  down  on  bis 
knees;  that  defendant,  while- deceased  was 
on  bis  knees,  bent  blm  (deceased)  on  tbe  bead 
seven  <x  eight  times  with  bis  gun. 

Continuing  Swanson  testified^  ^ 

"I  toU  Mr.  Newsome,  *We  didn't  come  vpr 
bere  for  any  tronble,'  and  I  says,  "We  don't 
vant  any  trouble,*  and  he  ashed  me  to  help 
him,  and  I  says,  *A11  rfgfat,*  and  so  I  get  hold 


iw  w.nc»«A  .  P.M..  .ajKuHidvA  Mr.  TsD  Vleet's  arm  and  pulled  it  out  from 

by  NBWBMie.  made  a  w«y -effisMtTO  i^ark  .  ^ 

rchitl^  ta  the  latter.   Neinrometi^  „^      l^^jp  sayJ;  Xet  gV  and 

stenied  from  tbe  sidewalk,  delivered  a  blow .  yau  Vleet  says,  'No,'  he  soys,  'I  won't  lei  go,' 

<m  Swanaini'a  bead  with  a  policeman's  '"bil- 1  and  he  says,  'If  you  doo't  let  go,'  he  says,  'I 

ly."  nnd  was  about  to  take  blm  to  Jail,  when  ;  will  kill  you,'  and  Van  Tleet  says,  'Go  abcad 

one  MtMrena,  a  cousin  of  Swanaon,  Interceded  .  and  kQl  me  if  yoo  want  to,*  and  so  I  started 

for  Ibe  latter  and  pwnaded  the  officer  to .  to  raise  bim  up.  and  just  as  soon  as  I  got  hbn 


allow  Swanson  to  fwooeed  on  home.  After 
Swanaon  and  bis  frfnds  arrived  at  tbe  for- 
mtf^.liense,  they  diacoirered  that  tbe  two 
iaga  fit  wine  were  missing.  It  was  thereup- 
on t^reed  between  them  Oiat  thej^  would  re- 
turn, find  Newsome,  Swanstm  would  apolo- 
gise UxT  the  ofCeuslTe  reference  be  bad  made 
to  tbe  sifBcer,  and  then  undertake  to  per- 
suade Che  latter  to  return  to  them  tlie  v^lne. 
Swanson  and  the  deceased  went  back  to  the 
street  where  last  they  saw  tbe  def«idaut, 
and  upon  seeing  the  latter,  who  was  walking 
along  the  street  at  some  distance  from  them, 
«all«d  blm  in  a  loud  voice,  saying  that  they 
desired  to  see  lilm.  Newsome  (now  quoting 
from  tbe  tesUinony  of  Swanson) — 

"didn't  pay  any  attention  to  me  aad  kept  on 
walUnc  sod  then  Van  Vleet  called  to  him,  and 
he  traHted  oat  in  tbe  middle  of  the  street  and 
stopped,  and  b«  said  bs  wanted  to  see  him  a 
inina.te;  and  while  be  stopped  be  says,  'What 
do  yon  want^  and  I  says,  'Mr.  Newsome,'  I 
says.  'I  came  back  to  apologize  to  yoo  for  bow 
I  addressed  you  on  the  other  side  of  the  street 
about  a  half  an  hour  or  so  ago;'  and  he  says — 
I  started  to  apologise  to  him  abont  the  trooble 
we  *l»d  and  the  words  I  remarked  about  tdm, 
and  I  told  bbu  tltat  I  didn't  want  to  have  no 
troaUe;  and  be  sayB  'All  right,'  he  says,  'that's 
all  right,*  be  says,  'I  don't  want  to  have  any 
trouble;  would  not  be  any  trouble;  -It  was  aU 
right;'  so  then  I  asked  htm  if  I  might  have  that 
jog  of  wioe  that  he  had  taken  out  of  my  track 
for  TliankBgivIng  dinner,  and  I  told  him  I  would 
like  to  get  ft  And  he  says,  *No,'  he  says,  'you 
can't  have  that.'  be  says,  'I  have  got  it  locked 
up,'  he  sajrs,  'I  want  it  for  myself.*  He  says. 
Too  can't  have  It,'  and  Mr.  Van  Vleet  says, 
'Well.'  he  says,  'we  are  going  home  now;  give 
QS  the  wine,  will  you,'  and  just  about  that  time 
why  the  way  he  said  it  why  we  kind  of  laughed 
at  him  and  he  pcdled  out  his  gun,  and  he  strnck 
at  Mr.  Tan  Vleet  or  stmA  at  me,  we  were 
ptctljr  ^h>se  tofettier,  and  I  kind  of  docked  tbe 


off  bis  knees  he  began  to  shoot  and  he  shot 
'  three  tJmea.   Q.  Well,  now,  was  there  a  band- 
IcnfE  exhibited  there  during  the  time?  A.  Tea; 
he  put  one  handcuff  on  Van  Vleet  Q.  When 
did  he  do  that?  A.  When  he  beat  him  over  the 
I  bead  tbe  first  time  and  had  him  on  bis  kneea. 
yod  know,  ho  beat  him  over  the  head  and  then 
he  reached  around  and  put  one  handcuff  on  him. 
Q.  Which  band  did  he  put  that  handcuff  ont 
A.  Well,  he~I  tbink  It  was  his  left  hand-^eft 
wrist  Q.  Did  Van  Vleet  have  the  handcuff  on 
when  you— when  you  say  you  took  bold  Of  1dm 
to  raise  him  up?  A.- Yes." 

Swanson  further  testified  thnt^  when  New- 
s<Mne  first  struck  deceased,  tbe  latter  was, 
standing  with  his  hands  in  bis  pockets ;  that, 
when  defendant  fired  tbe  first  shot,  tbe  de- 
ceased was  In  the  act  of  getting  up  from  the 
gromid,  to  which  he  previously  bad  been 
knocked  by  Newsome ;  that  Immediately  fol- 
.lowlng  the  first  shot  tbe  other  two  were  fired 
In  raidd  succession.  Tbe  witness  positively 
testified  that  be  saw  no  club  or  other  article 
In  tbe  hands  of  the  deceased,  and  that  he 
would  probably  have  seen  it  If  a  club  or 
other  article  bad  been  in  either  hand  of  de- 
ceased. The  witness  continued  to  say  that, 
wliUe  Van  Vleet  was  lying  on'  the  sidewalk 
Newsome  ran  up  to  blm  (witness)  and  said  to 
the  latter;  "Give  me  that  club,"  to  which 
witness  replied,  "I  liare  got  no  club;*'  that 
tbareupcm  defendant  readied  down  and  pick- 
ed up  a  dub  or  bad  it  in  bis  band  ;  that  at 
about  that  time  <me  Heaelbccker  appeared  <ni 
tbe  acoie,  and  defmdant  turned  to  him  and 
said,  sbowing  Haaetbecfcer  tbe  club  be  held 
in  his  band:  "Ton  see  that;  you  see  that; 
thafa  e^denoe  enou^." 

Haselbecksr,  also  an  emiAi^ee  ct  the  Globe 
Dairy  Products  Oompany  and  who  at  the 
time  of  the  bomldde  was  working  on  the 
"nlgbt  ablft,"  testified,  that  while  be  was  on 
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his  way  home  and  near  the  point 

where  &e  ahootliis  took  place,  he  first  heard 
and  his  attention  was  arreted  by  some  loud 
talking;  which  was  followed  within  a  brief 
time  by  three  giuiBhots,  which  succeeded  each 
other  without  any  appreciable  apace  of  time 
between,  them.  The  shooting  having  ceased, 
be  started  toward  the  i>&rt  ot  the  street 
wbore  it  occnrred,  when  be  saw  the  deceased, 
In  a  "fast  staggering  waVt,"  going  towards 
tibe  sidewalk,  reaching  which  he  fell  to  Qie 
curbing.  The  witness  corroborated  SwansMi 
as  to  the  fact  that  a  bandculE  was  on  the 
left  wrtBt  of  deceased,  and  testified,  as  did 
SwansoD,  that  he  saw  no  club  or  other  arti- 
cle which  might  be  regarded  as  a  weapon  In 
the  possession  of  the  deceased  or  until  de- 
feadant  called  taU  attention  to  a  "billy"  un- 
der the  hat  of  deceased  in  the  street  The 
witness  said  that  Swanaon,  -after  fruitlessly 
nttenqttlng  to  get  Van  Vleet  to  sfieak  while 
tbe  Ibtter  was  lying  on  the  sUlewalk,  address' 
«d  defendant,  saying,  **Damn  it,  Ed.,  yon 
shot  this  man,**  and  that  defendant  replied, 
'Tyeil,  I  had  to,  the  damn  s— n  of  a  b— teh." 
1  Dr.  Armlstead.  the  phystcian  who  was  call- 
ed to  attend  Van  Vleet  while  the  latter  was 

,  yet '  lying  on  the  sidewalk,  and  who  later 
conducted  an  autoptical  examination  of  the 
deceased,  testified  that,  in  response  to  a  tele- 
phone call  from  the  defendant,  he  went  to  the 
scene  of  the  abootlng  and  found  that  Van 
Vleet  had  expired ;  his  body  lying  In  the  poel- 

»  tkm  as  described  by  the  witness  Swanson 
and  Haselbecker.  The  phyaician,  upon  ex- 
amination, found  a  bruise  on  the  side  ot  the 
head  and  over  the  left  ear,  three  Indsed 
cuts  on  the  Bcalp,  and  a  braise  on  the  diin, 
of  the  deceased.  At  the  post  mortem  exami- 
nation, the  autopsy  revealed  three  gunshot 
wounds  in  the  body  of  the  deceased,  to  wit, 
one  which  entered  and  passed  tbrongfa  the 
chest,  a  necessarily  fatal  wound,  one  which 
entered  and  passed  through  the  abdomm, 
cutting  the  intestines  in  five  dlfFerent  i^acea, 
and  entering  into  and  passing  through  the 
bladder,  thence  into  the  pelvic  bone,  la  whidi 
the  bullet  was  Imbedded,  and  <me  In  the 
wrist. 

tt]  It  is  not  necessary  to  reproduce  here 
more  of  the  testimony  received  at  the  trial 
In  support  of  the  Information  than  that  of 
which  the  above  is  In  substance  a  full  state- 
ment :  for  It  is  clear  that  what  has  already 
heeo  given  sufilclently  shows  that  the  verdict, 
even  If  In  fact  it  was  not  justified  (a  proposi- 
tion which  it  is  not  for  thla  court  to  attempt 
to  solve)  Is  nevertheless  amply  supported.  In 
fact.  It  is  idle  to  argue  that  the  above  testi- 
mony does  not  show  at  least  a  clear  case  of 
manslaughter,  of  which  crime  the  defendant 
was  convicted.  Indeed,  an  examination  of 
the  evidence  as  it  Is  presented  befwe  us 
would,  In  our  oplnfoo,  justify  the  conviction 
ia  any  flilr  and  Impartial  mind  that  there 
was  no  talld  reason  (tr  any  real  neoeatity  | 


for  the  slaying  of  Van  Vleet  by  tin  defend- 
ant It  Is  true  that  the  latter  made  the 
claim,  tod  80  testlfled  at  the  trial.  Chat  he 
was  only  doing  tais  duty  as  .  a  peace  irfBcer 
when  undertaking  to  subdue  and  arrest  the 
doceued,  that  the  latter  struA  at  falm  with  a 
tbah  or  ■'biUy."  and  Chat  he  was  in  tbar 
that  Swanson  would  join  the  deceased  In  an 
assBBlt  vpaa  him ;  the  InfesMMe  from  that 
testteumy  being  that  the  ataoodns  became 
necessary  for  the  protection  or  defttiae  of 
himself-  against  personal  Injury  or  pediape 
the  loss  of  his  llfto.  But  even  from  the  testi- 
mony of  defendant  considered  In  Its  mtlre- 
ty,  it  is  not  clear  that  the  takiiq;  at  Van 
Vleet's  Hfb  was  necessary.  The  deCendant 
appeared  to  have  the  better  ot  the  deceased 
at  aU  times,  having  knoAed  him  to  the 
ground  several  times  and  succeeded  In  put- 
ting a  handcntr  on  one  at  his  wrists;  and 
the  d^cndanlfs  teetlmony  does  not  deaily 
show  that  Swanstm  at  any  time  mads  any 
serious  danonstratlon  or  movement -indicat- 
ing an  Intention  or  purpose  to  assist  the  de- 
ceased in  resisting  or-  assaulting  tb»  d^ud- 
ant  But  however  this  aU  may  be,  the  testi- 
mony for  the  people  certain^  shows  that 
the  killing  of  Van  Vleet  was  not  at  all  nece»- 
sary;  that  indeed,  there  was  even  no  appar- 
ent necessity  for  it.  It  further  dearly  shows 
that  Newsome  was  bent  upon  killing  the  de- 
ceased, for  he  fired  the  three  shots  In  rapid 
succession,  if  the  testimony  for  Oie  people 
speaks  the  truth.  But  it  was,  of  course,  for 
the  jury  to  say  from  the  whole  evidence 
whether  the  killing  of  Ven  Vleet  was  or  was 
not  committed  with  malice,  and  their  verdict 
evidences  their  conclusion  that  while  unlaw- 
ful, the  homicide  was  not  the  direct  result  of 
malice  aforethought  in  the  slayer. 

[2]  There  ia,  as  must  be  conceded,  a  sharp 
cimfllct  in  the  evidence  as  to  some  <rf  the  im- 
portant tacts  and  drcnmstances  attuidlng 
the  killing.  It  is  also  made  to  appear  that 
Swanson  and  Hazelbecker,  the  principal 
wilneeses  for  the  people,  added  to  their  testi- 
mony at  the  trial  a  few  facts  and  circum- 
stances, more  or  less  damaging  to  the  ac- 
cused, to  which  they  did  not  testify  at  the 
oorcmer's  inquest  and  the  preliminary  ex- 
amination of  the  charge.  They  sought  to  ex- 
cuse their  omission  to  testify  prevlotuly  as 
fully  as  they  testified  at  the  trial  by  ex- 
plaining that  they  were  not  at  the  inquest 
or  at  the  preliminary  hearing  before  the 
magistrate  asked  any  specific  questions  as  to 
the  particular  facta  and  drcnmstances  which 
they  added  to  their  later  stories  o<  the  homi- 
cide. But  these  were  all  oonsideratluia  go- 
ing to  the  weight  of  the  erldence  and  en- 
tirely for  the  jury  to  solve.  There  la  nothing 
in  the  fact  of  the  conflict  in  the  evidence,  or 
in  the  fact  that  the  witnesses  named  stated 
facta  in  giving  their  testimony  at  the  trial 
relative  to  the  homicide  that  they  did  not 
I  state  in  testimony  prerloaaly  given  by  ttaeui. 
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which  renders  the  evidence  for  the  pet^le  or 
the  testtaaony  of  Bafd  witnesses  Inherently 
ImiHrobable.  llils  court  can  interfere  and  so 
set  aside  verdicts  In  criminal  cases  only 
when  It  can  be  lastly  dedared,  as  a  propo- 
sition of  law,  that  the  verdict  Is  without 
the  necessary  evidentiary  support.  We  can- 
not say  that  In  this  case.  To  the  contrary, 
the  conclusion  to  which  we  are  forced  hy  the 
carefnl  examination  we  have  given  the  evi- 
dence Is  that  the  verdict  appears  to  be  Im- 
pregnably  fortified,  evidentially,  If  not,  Indeed, 
characterized  by  a  much  more  liberal  meas- 
ure of  leniency  than  was  actually  warranted. 

[3]  tt  may,  in  conclusion,  be  added  that  a 
peace  officer,  when  attempting  to  arrest  a 
person  charged  with  a  public  crime,  who  has 
committed  a  public  offense  In  the  presence 
<tf  the  officer,  or  who  the  officer  has  probable 
cause  for  believing  has  committed  a  crime, 
may  use  aU  necessary  force  to  effect  the  ar- 
rest, or  may  take  the  life  ct  the  ^irported 
offender  If  it  becomes  necessary  to  rave  or 
preserve  Ms  own,  but  th^  must  be  a  real 
or  apparent  necessity  to  Jtwtlty  the  resort 
by  the  ofllcer  to  such  an  extreme  measure  for 
his  own  safety  or  protection.  The  tesHroony, 
especially  that  inY>duced  by  the  people,  does 
not  show  that  snch  a  necessity,  either  real 
or  apparent,  arose  in  this  case.  However, 
for  the  reasons  given,  the  Judgment  and  the 
order  appealed  from  dionld  be  affirmed ;  and 
tt  Is  80  OTdered. 

We  ctmcnr:  PREWBTT,  Pxesldlng  Justloe 
pro  tern.;  BURNETT,  J. 


POTTS  V.  MEHRMANN  et  al.   (Civ.  3522.) 

{District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Dec.  24,  1920.  BearinK 
Denied  by  Supreme  Goort  Feb.  10,  1921.) 

1.  FraadulBNt  oosyeyanoes  «s»20B (2)— Plaintiff 
held  "exUtlet  eredltor"  at  time  of  eesvey- 
anet. 

Where  life  tienant  and  renatDderman  flDter- 
«d  into  agreement  whereby  life  tenant  was  to 
psfait  and  repair  the  property,  and  tlie  rmaln- 
derman  was  to  insure  and  pay  taxes  on  tile 

property,  held-,  that  the  remalndennan  waa  an 
existing  creditor  of  the  life  tenant  at  the  time 
of  a  conveyance  by  her  of  her  property  nnder 
av.  Code,  K  842»,  3400.  defining  debtor  and 
creditor. 

2,  Executors  and  administrators  «=»24l— Al- 
lowance of  dalm  prima  fade  avidenoe  of  debt. 

Allowance  ol  a  claim  against  an  estate  of 
a  decedent  by  the  judge  of  the  saperior  court 
has  the  same  force  as  a  judgment  of  the  court, 
and  is  prfcna  facie  evidence  of  claimant's' debt, 
and  the  barden  was  upon  the  estate  to  show 
that  the  dalm  was  not  ifrgperly  allowed. 


3.  Trial  «=>I65— Every  Infersnoe  opnsldered  li 
favor  of  plaintiff  os  Motion  for  noasfllt 

On  a  motion  for  nonsuit  every  favorable  in- 
ference fairly  dedudble  and  every  favorable 
presumption  fairly  arising  from  the  evidence 
produced  must  be  considered  as  eiidenee  in  fa- 
vor of  plaintiff,  while  all  ooDtxadtctory  erl- 
dence  must  be  disregarded. 

4.  FrautfHlent  oonveyanoes  iS=»80-^»  to  fraas- 
fer  In  oonslderatlon  of  fntura  support  aetnal 
fmdalsnt  Intnt  unaeesssary. 

Transfers  of  property  in  consideration  of 
future  support  are  upon  the  same  plane  as  vol- 
untary transfers  nnder  Civ.  Code,  {  8442,  and 
an  actual  intent  on  the  part  of  one  transferring 
all  of  bis  property  in  eonsideratioB  of  future 
stqiport  is  unnecessary  to  render  the  tiansfer 
void  as  to  creditors. 

5.  FraatfileM  oonvtyaMoo  ^a>90  —  Extoat  of 
valMt^  ef  Qoavoyaaoi  in  ooaoMoratlon  of  fu- 
ture oapport  stated. 

Where  the  consideration  for  a  conveyance 
is  an  agreonent  for  the  fatnra  support  of  the 
grantor,  the  transaction  fa  frandoleBt  in  law 
as  to  the  creditors  to  the  extent  which  val- 
ue of  the  property  Is  In  excess  of  the  supptwt 
fnmished. 

6.  Appeal  aad  error  ^9174  —  Objeotlen  aa  to 
right  to  oaa  aot  ralsoi  balow  aot  eoasldersd. 

In  an  aetloa  to  set  aside  frandnluit  convey- 
ance, a  claim  made  for  the.  first  time  on  appeal 
that  appellant,  a  simple  creditor  of  the  estate^ 
had  no  right  to  prosecute  the  action,  and  that 
the  exdusive  remedy  is  to  be  found  in  Code 
Civ.  Froc.  S  1589,  giring  the  adndnietrator  or 
executor  authority  to  prosecute  like  actions, 
will  not  be  considered,  where  motion  of  ap- 
pellee defendants  for  nimanit,  which  was  grant- 
ed, did  not  specify  any  faflore  of  evidence  to 
make  such  proof. 

7.  Appeal  and  error  «3>232(1)— Only  grooods 
stated  In  notion  for  ■easnlt  oonslierad  on 
appeal. 

No  gromids  other  than  those  stated  in  a 
motion  for  a  nonsuit  can  be  considered  on  aa 
appeal  from  Judgment  of  nonsntt;  the  reason 
for  requiring  the  grounds  to  be  stated  being  to 
sfford  the  plaintiff  an  opportunity  to  correct 
any  defects  in  the  pleading  or  prM»f  wUch  ad- 
mit  of  correction. 

Appeal  from  Superior  Court,  Alameda 
County ;  7<  W.  Hairls,  Judge. 

Action  1^  James  A.  PotfaB  against  H.  B. 
M^rmann,  as  administratrix  of  the  estate  of 
Mary  Potts,  deceased,  and  the  Oakland  Bank 
of  Savings.  Judgm^t  for  defwdants.  and 
plaintiff  appeals.  Revived. 

R.  Clarence  Ogden,  of  San  Francisco,  for 
appelant 

Abe  P;  Leach,  of  Oakland,  for  respondent 
Mebrmann. 

McKee,  Tariielra  &  Wabrhaftig,  for  re- 
spondent Oakland  Bank  of  SaviiigB. 

WOOD,  Presiding  Jnstlee  pro  tern.  This  la 
as  appeal  from  a  Jndgmoit  of  nonsuit  aim 
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action  was  brongbt  to  set  aside,  as  a  fraud 
upcm  creditors,  a  trost  executed  voluntarUy 
by  the  decedent,  Mary  Fotta,  In  her  life- 
time, to  the  defendant  Oakland  Bank  of 
Savings.  By  the  terms  of  the  writing  she 
transferred  to  the  bank  the  nun  of  $3,246, 
and  made  provision  therein  for  medical  at- 
tention and  medldnca  dnring  her  life,  for 
the  paymrait  of  the  expenses  .of  her  last  ill- 
ness and. funeral,  and  for  the  dispoMtion aft- 
er her  death  of  the  remainder  of  the  fund 
amo^  certain  of  her  relatlres.  There  was 
also  a  proriflioa  for  the  payment  during  her 
life  to  her  niece,  Mrs.  Eottel,  of  the  sum  of 
$40  per  month.  This  amount.  It  seems,  was 
for  the  sopport  of  Mrs.  Potts,  and  It  was  col- 
lected monthly  by  the  niece,  and  paid  to*  or 
for  the  ben^t  o^  the  tmstor. 

At  the  time  of  the  transfer  of  the  mon^s 
to  the  bank,  Mrs.  Potts  was  well  advanced  in 
years,  had  readied  a  state  where  she  conld 
not  be  left  alone,  and  the  n^hbors  bad  sug- 
gested -that  ^e  go  to  an  old  ladles  home. 
She,  however,  wanted  her  niece  to  .take  care 
of  her,  and,  apparently  the  better  to  secure 
proper  care  and  treatment,  made  her  the  sole 
b»eflclary  of  the  trust  fund  npoa  the  death 
of  Mrs.  Potts.  If  the  latter  did  not  die  within 
five  years  after  the  date  of  the  trust  The 
demise  of  Mrs.  Potts  occurred,  however,  on 
April,  1,  1908,  or  IS  months  after  executing 
tlie  transfer  to  the  bank. 

Other  than  this  money  that  went  Into  tbe 
trust  fond,  Mrs.  Potts  had  no  property  ex* 
cept  some  household  furniture  appraised  at 
$EiO,  and  a  life  estate  In  a  lot  npon  which 
there  was  a  small  fonr-room  dwelling  in 
whl(li  she  lived  for  many  years  prior  to  and 
up  to  the  time  of  her  death.  It  is  because  of 
thi  obligations  Imposed  npon  the  owner  of 
this  life  estate  that  this  litigation  ensues. 

Mrs.  Potts  acquired  tbe  life  Interest  in  the 
property  in  this  wise:  By  the  last  wIU  of 
Thomas  Potts  he  devised  the  dwelling  and 
lot  to  tbe  appellant  herein,  who  was  his  son 
by  a  former  marrlii^;.  This  devise  wu  sub- 
ject to  the  said  litii  estate  to  his  widow,  the 
said  Mary  Potts.  Pending  the  administra- 
tion of  the  estate  of  Thomas  Potta.  the  ap- 
pellant James  A.  Potts  and  the  said  Mary 
Potts,  executed  an  agreement,  by  the  terxos 
of  whidi  Mary  Potts  agreed  to  keep  the  im- 
provements in  reasonable  and  ordinary  re- 
pair during  tbe  life  estate,  and  to  paint  them 
at  reasonable  Intervals ;  while  npon  his  part 
ai^llant  agreed  to  pay  the  taxes  upon  said 
property  at  all  times,  and  to  keep  the  im- 
provements Insured  in  the  sum  of  91,000  for 
the  benefit  of  himself  and  the  life  tenant. 
The  decree  of  dlBtribntion  in  the  eatate<  of 
Thomas  Potts  was  In  strict  accordance  with 
this  agreement,  and  wu  made  on  Jnae  16, 
1902. 

After  the  death  of  Mrs.  Potts,  appellant 
[waiented  to  tbe  deToidant  IMumann,  as  ad- 
ministrator, a  claim  which  was  OMieafter 
duly  allowed  by  the  court,  against  the  eatate 


of  Mary  Potti,  In  tibe  sum  of  $716  tor  moMiys 
extended,  as  ajweUant  tialmed,  to  place  tbe 
Improvements  upon  the  lot  in  reasoitatde  re- 
pair on  account  of  waste  and  dco^edatttm  of 
ot  said  ivemlses  sufEered  and  permitted  by 
Mary  Potts  during  her  life  tenancy.  The 
claim  included  moneys  expmded  tor  plumb- 
ing, tinning  the  roof,  shingUng,  nvoirs  to 
woodword,  painting,  and  papering. 

[1]  The  motion  for  a  ntmsult,  whldi  was 
granted  by  the  trial  Jndge  was  made  npon 
the  following  grounds:  (1)  That  the  evi- 
dence did  not  ^ve  that  tiiere  was  an  exist- 
ing creditor  at  the  time  of  tbe  conv^ance ; 
^  that  it  had  not  been  shown  that  there  was 
a  debt  in  existence  at  the  date  of  the  con- 
veyance ;  ^}  that  it  was  not  dtiown  that  a 
fraudulent  intent  existed  or  had  been  shomi. 
As  to  the  first  ground,  refmnce  has  already 
been  had  to  the  covenant  upon  the  part  of 
Mrs.  Potts  to  keep  the  improvements  In  rea- 
swable  and  ordinary  r^wlr  and  to  paint 
than  at  reasonable  Intervals  during  her  Ufe 
estate ;  and  all  that  la  necessary  In  order  to 
show  that  appeUant  was  a  creditor  of  Mrs. 
Potts  at  the  time  of  the  conveyance  la  to  re- 
fer to  the  definitions  of  debtor  and  creditor 
as  given  in  tbe  Civil  Code,  which  are: 

"Sec.  3420.  A  debtor,  within  the  meaning  of 
this  title,  is  one  who,  by  reason  of  an  existiiiK 
obligation,  is  or  may  become  liable  to  pay  mon- 
ey to  another,  whether,  such  Uabflity  is  certain 
or  contingent." 

"Sec.  3430.  A  creditor,  within  the  meaidng 
of  this  title,  is  one  In  whose  favor  an  obligation 
exists,  by  reason  of  whidi  he  Is,  or  may  be- 
come, entitled  to  tbe  payment  of  money." 

Further  than  this,  In  20  Cyc.  454,  It  Is  said: 

"A  person  who  is  boond  by  a  contract  upon 
which  he  may  become  liable  for  the  payment  of 
money  ia  indebted,  although  his  liability  la  con- 
tingent as  in  the  case  of  an  Indoraer  of  a  note.** 

And  in  12  B.  C.  L.  at  page  402,  it  Is  stated: 

"ClafmB  that  arise  from  contract  are  in  force 
from  the  date  of  the  agreement,  liability 
arises  at  that  time,  althotigb  no  demand  aecmes 
nntfl  afterward.  *  •  *  Whoever  has  a  claim 
or  demand  on  a  contract  In  exhiteace  at  the 
time  when  a  fraudulent  conveyance  ia  made  is 
a  creditor  witliin  the  meaning  of  tbe  atatute. 
and  the  holder  of  a  contingent  claim  is  aa  fuUy 
protected  by  the  statute  as  one  that  is  abae- 
lute." 

[2]  As  to  tbe  contention  "that  it  was  not 
shown  that  there  was  a  debt  in  existence  at 
the  date  of  the  conveyance"  tbwe  was  In 
evld«ice  the  daim  we  have  moitloned.  In 
the  sum  of  $716,  whldi  had  been  duly  allowed 
and  approved  by  the  judge  of  the  superior 
court.  Tills  had  the  same  force  as  a  judg- 
ment ot  the  court  It  ma  prima  fade. 
evld«u»  of  plalntUTs  debt,  and  the  bordoi* 
was  upon  tbe  defendant  to  show  that  the 
claim  was  not  properly  allowed.  Shlela  v. 
Nathan,  12  Gal.  Appi  608,  10S  Pao.  84,  and 
coaea  there  refared  tXK   It  was  not  aeoea- 
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sary  that  the  claim  disdose  that  there  was 
an  actual  Indebtedness  to  appellant  at  the 
time'  of  the  «cecutlon  of  the  trust,  for  It  was 
not  disputed  that  at  the  time  of  such  ex- 
ecution there  was  this  snbalating  obligation, 
upon  the  part  of  Mrs.  Potts,  to  keep  the 
Improvements  in  reasonable  and  ordinary 
repair,  and  this  constituted  the  appellant  a 
creditor  within  the  meaning  of  tile  law. 

[S,  4]  Did  the  evidence  fall  to  show  that 
a  fraudulent  intent  existed?  The  role  Is 
well  settled  in  this  state  that  upon  a  motion 
for  a  nonsuit  every  favorable  inference  fair- 
ly deducible  and  every  favorable  presump- 
tion fairly  arising  from  the  evidence  pro- 
duced must  be  considered  as  evidence  in 
favor  of  plaintiff,  while  alt  contradictory 
evidence  must  be  disregarded.  Estate  of 
Arnold,  147  Cnl.  583,  and  cases  there  cited. 
-  at  page  586,  82  Pac.  252.  It  was  not  neces- 
sary to  prove  an  actual  Intent  on  the  part  of 
Mrs.  Potts  to  defraud  any  creditor.  Indeed, 
she  may  have  been,  -  and  probably  was,  en- 
tirely ignorant  of  a  default  In  the  perform- 
ance of  any  obligation  on  her  part  to  the 
appeUant.  Section  3442  of  the  ClvU  Oode 
provides,  however: 

"That  any  transfer  .  •  •  •  made  or  given 
voluntarily,  or  without  a  valnable  consideration, 
by  a  part?  while  insolvent  or  in  contemplation 
of  insolvency,  sbaO  be  fraudulent,  and  void  as 
to  eziBting  credttom." 

TlM  authorities  place  tranafeTs  ot  property 
in  ctmsidevKtloii  of  the  future  rapport  of  ttie 
grantor  upon  the  same  plane  as  voluntary 
transfers  referred  to  In  section  3442,  supra, 
at  least  to  the  »tent  which  the  value  of  the 
pmpertj  Is  In  ezoess  of  the  support  fur- 
nlsbed.  In  Baxter  t.  Baxter,  19  CaL  App. 
2S8,  125  PaCL  860,  It  la  said: 

"As  against  existing  creditors,  one  cannot 
transfer  all  his  property  in  consideratioa  of 
fatore  support  and  thus  defeat  the  creditor  In 
enfordng  his  claim.  Under  such  drcnmstancea 
the  law  presumes  the  act  to  be  done  with  fraud- 
tdent  intent  to  hinder  and  delay  the  creditor  in 
the  collection  of  hta  debt." 

This  rule  Is  sustained  by  a  citation  of  au- 
thorities, and  a  petition  for  a  hearing  of  that 
ease  in  the  Supreme  Court  was  denied. 

[S]  The  claim  is  made  that  there  was  no 
evidence  that  the  trust  agreement  was  made 
without  a  valuable  consideration.  No  men< 
tlon  was  made  in  the  motion  for  nonsuit  of 
the  la(^  of  evidence  In  this  particular,  but, 
assuming  that  the  question  may  be  raised 
under  the  ground  stated  that  there  was  no 
fraudulHit  Intent  shown,  we  think  that  the 
oral  evidence  introduced,  taken  in  connec- 
tion with  the  trust  agreement,  shows  that 
there  could  have  been  no  con^deration  mov- 
ing from  any  person  other  than  Mrs.  Hottel, 
who  appears  to  have  cared  for  Mrs.  Potts 
and  supported  her  out  of  the  $40  per  month, 
and  who,  at  the  utmost,  was  entitled  to  a 


as  she  did,  within  flvo  years  after  the  date 
of  the  trust  But  this  would  not  preclude 
appellant  from  a  recovery,  for,  as  was  said 
in  Harris  v.  Brink,  lOO  Iowa  MS,  09  N.  W. 

684,  62  Am.  St.  Rep.  678: 

"Where  the  consideration  for  a  conveyance 
Is  an  agreement  for  the  future  support  of  the 
grantor,  the  transaction  is  fraudulent  In  law 
as  to  the  creditors,  to  the  extent  which  the  val- 
ue of  the  property  Is  in  excess  of  the  support 
furnished." 

[I]  It  la  claimed  that  appellant,,  a  simple 
creditor  of  the  estate,  has  no  right  to  pros- 
ecute this  action,  and  that  the  exclusive  rem- 
edy Is  to  be  found  in  section  1589  of  the  Code 
of  Civil  Procedure,  which  gives  the  executor 
or  administrator  autiiorlty  to  prosecute  like 
actions  when  there  Is  a  deficiency  of  assets. 
Respondents  rely  upon  Emmons  v.  Baarton. 
109  Cal,  662,  42  Pac.  303,  In  support  of  this 
propoBltlcKt.  Whether  that  case  was  Intend- 
ed to  overrule  Hills  t.  Sherwood,  48  Cal.  386, 
and  Ohm  t.  Superior  Court,  85  OaL  547,  26 
Pac  244,  20  Am.  St  Rep.  246,  need  not  be 
beite  considered ;  for  In  that  case  the  right 
of  the  creditor  to  bring  such  an  action  was 
sustained,  and  it  was  held  that  sndi  action 
did  lie  where  the  creditor  had  exhausted 
all  means  to  procure  such  action  to  be 
brought  by  the  executor  or  administrator. 
The  motion  for  nonsuit  did  not  sped^  any 
fiiilure  of  evidence  to  make  audi  proof,  and 
it  Is  too  late  to  raise  the  point  now. 

It  Is  urged  that  the  evidence  Is  InsuflDdent 
to  show  that  Mary  Potts  became  insolvent 
upon  the  making  of  the  transfer  to  the  bank, 
inasmuch  as  she  owned  the  life  estate  In  the 
house  and  Improvements  referred  to,  and 
that  this  life  estate  was  of  some  value. 
There  was  no  evidence  of  the  value  of  the 
house  or  Improvements  or  of  the  life  estate. 
It  seems  to  have  been  conceded  at  the  trial 
that  the  transfer  to  the  bank  left  Mrs.  Potts 
without  sufficient  property  to  pay  her  debts. 
There  was  proof  of  a  search  for  property  by 
the  administrator,  and  the  niece.  Mrs.  Hottel, 
who  lived  with  Mrs.  Potts  antecedent  to  the 
transfer  to  the  bank  and  up  to  the  time  of 
her  death,  testified  that  Mrs.  Potts  had  no 
property  In  the  world  other  than  this  money 
In  the  bank.  The  evidence  as  to  the  condi- 
tion of  the  premises  at  the  time  of  the  trans- 
fer Indicated  that  the  value  of  the  life  estate 
could  scarcely  equal  that  of  appellant's  claim. 

But  notwithstanding  ail  that  has  been 
said,  It  may  be  conceded  that  the  action  of 
the  trial  court  in  granting  the  nonsuit  would 
have  been  correct  and  proper  had  the  re- 
spondent in  its  motion  spedflcally  Included 
as  one  of  the  grounds  the  failure  of  proof  to 
show  that  Mrs.  Potts  was  InsolTent  upon 
making  the  transfer  to  the  hank. 

[7]  The  rule  Is  uniform,  however,  that  no 
grounds  other  than  those  stated  upon  a  mo- 
tion for  a  nonsuit  can  be  considered  upon  an 
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to  be  stated  Is  to  afford  the  plaintiff  an  op- 
portnnity  to  correct  auj-  defects  In  the  plead- 
ings or  proof  which  admit  of  correction. 
Daley  v.  Rusa,  86  CaL  117,  24  Pac.  867,  an* 
cases  there  dted ;  Ghrlstensen  Lumber  Ck>.  t. 
Buckley,  IT.Cal.  App.  37,  118  Pac.  466. 

For  the  reason  stated,  the  Judgment  must 
be  reversed ;  and  It  Is  so  ordered. 

We  concur;  BICHABDS,  J.;  KtlRR- 
TGAN,  J. 


WOESTMAN  et  al.  V.  UNION  TRUST  &  SAV- 
INGS  BANK  OF  PASADENA. 
(CIV.  3241.) 

(District  Oonrt  of  Appeal,  Second  District,  Di> 
vision  2,  California.  Dec  24,  1920.) 

1.  Perpetaftles  «=36(2)— Trust  held  not  to  M- 
tegally  suspend  the  power  of  sMenatlon. 

Tmst  for  benefit  of  testatrix's  sons  to  con- 
tinue mitU  they  reach  the  age  of  40  years  held 
not  to  suspend  the  power  of  alienation  for  a 
longer  period  than  during  the  continuance  of 
lives  in  being,  in  violation  of  Oiv.  Code,  {  715, 
since  on  death  of  survivor  of  the  sons  the  troat 
would  cease  by  operation  of  law. 

2.  Trusts  •g=96f(I)— When  trust  nay  ha  ter- 
minated In  equity. 

A  court  of  equity  may  terminate  a  troat 
prior  to  the  expiration  of  ihv  time  fixed  for  its 
doration,  when  all  the  parties  in  interest  are 
Bui  juris  and  join  in  a  request  for  its  diesolu- 
tion,  unless  the  trustor  has  placed  an  express 
limitation  upon  this  power,  or  the  trastee  Is 
vested  with  discretion  as  to  the  amonnt  of  In- 
come to  be  devoted  to  the  use  of  the  benefidary, 
or  a  valid  direction  for  accomulatlon  is  con- 
tained in  the  instrument  creating  the  trust. 

3.  Wills  «=s>686(l)  —  Trust  not  termlnateil  In 
equity  on  application  of  beneflclailes,  where 
ohIMren  have  oontlngsnt  Interest, 

Where  testatrix  gave  the  residue  of  her 
estate  to  her  two  sons,  "or  If  either  should  die 
without  Issue,  then  to  the  other,"  to  be  held 
by  named  trustee  until  the  sons  reaiHied  speci- 
fied age,  equity  will  not  terminate  the  trust  on 
appHcation  of  the  sons,  since  if  one  of  them 
should  die  before  the  expiration  of  the  trust 
period  his  children  would  take  as  members  of 
a  class  designated  by  the  will;  such  class  hav- 
ing a  contingent  interest  whidi  the  trustee  and 
the  court  are  in  duty  bound  to  protect. 

4.  Wills  «=3684 (9)— Beneficiaries  of  trust  held 
entitled  to  income  of  corpus  of  trust,  and  not 
merely  allowance  spedfled  by  will. 

Where  testatrix  gave  the  residue  to  her 
sons  to  be  held  In  trost  by  named  trustee,  with 
directions  to  give  each  of  the  sons  a  specified 
sum  per  month  during  the  life  of  Hie  trust 
without  providing  for  accumulation  of  Interest, 
the  sons,  on  becoming  of  age,  were  entitled  to 
the  entire  income  of  the  corpus  of  the  tmstt  and 
not  merely  the  specified  amount  per  month; 
tiiey-  being  entitled  to  the  excess,  as  the  per- 
sons  presumptively  entitled  to  the  next  eyentual 
Interest  under  Civ.  Code,  |  733. 


Appeal  ttom.  Superior  Goort,  Jmb  Angdes 
Comity;  Grant  Jackson,  Jtidg& 

Salt  1^  KaA  Ol  WoeBtman  and  anotlwr 
ag&lQst  the  Unltm  Tn»t  &  SavlQEB  Bank  of 
Pasadena.  Judgment  tot  defendant,  and 
plalntUbi  appeal.  Beroined,  witii  penUlaaioD 
to  plaintiffs  to  amend  complaint. 

George  P.  Gary,  of  Pasadena,  and  Nathan 
Kewby,  of  Los  Angeles,  for  appellanta 

Habn  &  Hahn^  of  Pasadena,  for  respond- 
ent 

WEIXE3B.  J.  Plaintiffs  appeal  from  a 
Judgment  entered  after  a  demurrer  to  the 
second  jamended  complaint  was  sustained 

without  leave  to  amend. 

By  their  .suit  plaintiffs  se^  to  terminate  a 
trust  created  by  the  will  of  their  deceased 
mother,  Henrietta  C.  Woestman,  In  which  Che  _ 
defendant  is  named  as  trustee.  The  relief  Is  ' 
sought  on  two  grounds:  (1)  That  the  trust 
was  void  in  its  inception  because  attempted 
to  be  created  In  violation  of  the  statute  pro- 
hibiting perpetuities;  and  (2)  that  all  the 
parties  In  Interest  consent  to  Its  termination. 

The  provision  of  the  wIU  necessary  to  be 
considered  reads  as  follows: 

"Sixth.  I  give  and  devise,  and  bequeath  bQ 
of  the  rest,  residue  and  remainder  of  my  es- 
tate, real,  personal  and  mixed,  wherever  situat- 
ed, of  which  I  may  die  B«zed  or  pofiBessed.  or 
to  which  I  may  be  entitled  at  the  time  of  my 
decease,  to  my  two  boys,  Walter  B;  Woestman 
and  Elarl  O.  Woestman,  share  and  share  alike, 
or  if  either  should  die  without  Issue,  then  to 
the  other,  the  same,  however,  to  be  held  In 
trust  by  the  'Union  Trust  &  Savings  Banlc  of 
Pasadena,'  a  corporation,  created  and  existing 
under  the  laws  of  the  state  of  California,  hav- 
ing its  prindpid  office  in  the  dty  of  Pasadena, 
county  of  Los  Angeles,  in  said  etate,  antU  my 
said  boys  reach  the  age  of  forty  years.  And  I 
authorize  my  trustee  to  pay  out  of  the  said 
trust  above  created,  to  each  of  my  said  boys, 
the  sum  of  fifty  dollars  ($60.00)  per  month, 
during  the  life  of  said  trust." 

In  due  course  a  decree  of  distribntion  was 
entered,  containing  the  following  clause: 

*****  And  all  the  rest  of  the  property  of 
said  estate  is  distributed  to  the  Uabm  Trust  At 
Savings  Bank  of  Pasadena,  as  trustee,  upon 
the  trusts  stated  and  dedared  in  the  will  of 
said  Henrietta  O.  Woestman,  deceased,  which 
will  is  on  file  and  of  record  in  the  office  of  tiie 
clerk  of  this  superior  court." 

The  complaint  alleges  that,  at  the  time  of 
the  distribution  of  the  estate,  plalntifTs  were 
minors,  and  were  not  represented  In  the  pro- 
ceedings by  counsel,  but  relied  upon  the  de- 
fendant, the  executor  of  their  mother's  win, 
to  protect  their  Interests,  and  that  the  de- 
fendant did  not  advise  them  of  the  invalidity 
of  the  trust  attempted  to  be  created  by  the 
will,  but,  on  the  contrary,  informed  fhem  tliat 
it  was  a  valid  trust,  and  Cbat  the  property 
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■hoald  be  distributed  to  tin  -defendant  as 
trustee..  It  forttiar  Is  all^^  tSiat  on  the 
bearlns  of  the  petiticm  for  distrlbatlon  de- 
fendant's counsel  represented  to  the  Judge 
that  the  will  created  a  valid  trus^  and  there- 
by Induced  the  court  to  enter  the  decree  un- 
der the  influence  of  a  mlstafce  In  lav  affect- 
ing the  court;  the  defendant,  and  Its  attor- 
ney. Pursuant  to  the  decree  there  was  dis- 
tributed to  the  d^endant,  as  trustee,  per- 
sonal proper^  to  the  value  e£  about  1180,- 
000. 

The  plaintiffs  are,  leqtectlTely,  28  and  21 
years  of  ag^  in  poor  health  and  nnaU*'  to 
support  theniaelTea  and  their  families  accord- 
ing to  tlwir  statlcm  in  life,  and  the  allowance 
of  $50  per  oHAth  from  the  trust  Is  insuffi- 
cient for  their  needs.  Both  daim  to  be  fully 
capable  of  managing  their  shares  of  the  es- 
tate without  the  biterrentlon  of  a  trustee  be- 
ing of  sound  mind,  good  habits,  and  not 
spendthrifts,  and  are  desirous  of  embarking 
in  business  while  young,  to  famillarixe  them- 
selves with  tlie  handling  of  thtir  own  moner 
during  the  fOTmatlTe  polod  of  th^  bus!' 
nesB  careers.  At  the  time  ot  the  commence- 
ment of  this  action  the  accvmnlatifnis  of  the 
income  over  and  above  the  corpus  of  the  trust 
estate,  after  deducting  the  expenses  of  ad- 
ministering the  trust  and  the  allowanoe  to 
plaintifll^  amounted  to  $18^000,  which  is  now 
in  the  poosCTDlon  of  the  tnastee,  and,  accord- 
ing to  the  allegatlonB  of  the  con^dalnt,  could 
be  paid  to  tlie  beneficiaries  withoat  detriment 
to  the  estate,  and  greatty  to  the  benefit  of 
plaintiffs. 

[1]  1.  ^pellants  oautend  that  the  trust 
was  void  in  Its  Inceptloo  because  It  lUegally 
suspoided  the  power  of  alienation  for  an  ab- 
solute period  of  yean,  In  contravention  of 
the  provlBions  <tf  section  TlS,  Civil  Code.  If 
the  suspension  here  under  cttislderation  is 
dependent  upon,  and  measured  by,  the  dura- 
tion of  desl^mted  lives  in  being,  it  cannot  be 
said  to  violate  the  tohlUtloa  of  the  Code  see- 
tlfSL  The  trust  by  Its  terms  is  to  continue 
"until  my  said  boys  reach  the  age  ci  forty 
years."  No  definite  term  Is  fixed  by  th»  in- 
strument nn  duration  of  the  txnst  is  lim- 
ited to  the  existence  of  tlw  llfft  of  the  surviv- 
or of  the  two  beneficiaries  named.  If  they 
ahoald  birth  die  beftne  readilng  the  age  of 
40  years,  the  trust  would  cease  by  operation 
of  law.  This  cose  is  analogous  to  Estate  of 
Hoidy,  118  CaL  6S6,  60  Pac.  753,  where  our 
SiQireme  Court  said: 

*^ut  it  matters  not  whether  it  be  b;  expreH 
terms  or  by  Qeceseary  construction  that  tires 
in  being  measure  the  duration  of  the  trust.  If 
it  appear  with  certainty  that  the  trust  cannot 
longer  eontinae,  the  law  against  perpetnltiei 
is  not  violated.  Thus  a  trust  in 'property  to 
pay  the  income  to  A,  ontil  be  arrives  at  the 
•ge  of  40  years  would  not  violate  the  law,  for 
every  trust  of  necessity  ceases  when  there  is  no 
beneficiary,  and  in  the  case  instanced  it  is  ob- 
vious tbat  A.*a  life  is  the  ultimate  and  detetmi- 
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native  measars  at  durattea.  In  n»  event  caa 
the  trust  continae  longer  than  bis  ttfe;  upon  bis 
death  before  reaching  the  age  of  40  yaars  the 
trust  determines  for  lack  of  a  benefidary." 

See,  also.  Estate  of  Yates,  170  Cal.  254, 149 
Pac.  6CS.  We  are  of  the  opinion  that  the 
trust  In  question  Is  not  void  as  imposing  on 
unlawfal  restraint  on  alienation. 

[2]  2.  A  court  of  equity  may  terminate  a 
trust,  prior  to  the  eiplMition  of  the  time  fixed 
for  its  duration,  when  all  the  parties  In'  In- 
terest are  sul  Juris  and  Join  In  a  request  for 
Its  dlssolutltm,  unless  the  trustor  has  placed 
an  express  limitation  npon  this  power,  or  the 
trustee  Is  vested  with  discretion  as  to  the 
amount  of  Income  to  be  devoted  to  the  use 
of  the  beneficiary,  or  a  valid  direction  for  ac- 
cumulation Is  contained  in  the  Instrument 
creating  the  trust  Fletcher  v.  Los  Angeles 
Trust  &  Savings  Bank  (Sup.)  187  Pac.  425 ; 
BaMe  V.  Ingram,  142  Cal.  15.  75  Pac.  566, 
100  Am.  St  Rep.  99.  The  first  matter  for 
determination  la  whether  or  not  all  of  the 
Interested  parties  are  before  the  court  Invok- 
ing Its  equitable  Jurisdiction.  Tbe  solution 
of  this  question  depends  upon  a  construction 
of  the  will  by  which  the  trust  was  created. 
This  Instrument  leaves  much  to  be  desired  la 
the  way  of  spedflc  directions.  Inferences 
must  be  Indulged  In  in  order  to  give  effect  to 
the  intention  of  the  testator,  as  Indicated  by 
the  meager  provisions  of  the  will.  It  clearly 
appears  tbat  It  was  Intended  to  leave  the  es- 
tate to  the  two  plaintiffs,  provided  they  both 
lived  to  the  age  of  40  years,  the  property  In 
tbe  meantime  to  be  held  In  trust  by  the  de> 
fendant,  with  an  allowance  of  $50  per  month 
to  each  of  the  boys.  Equally  apparent  Is  tbe 
desire  that.  In  the  event  of  the  death  of  ei- 
ther without  Issue,  the  whole  corpus  of  the 
trust  shall  go  to  the  surviving  son.  Thus 
each  is  vested  with  a  half  interest  In  the 
property,  subject  to  divestment  should  he  die 
without  issue  prior  to  arriving  at  the  age- 
mentioned,  and  each  has  a  contingent  re- 
mainder In  the  interest  of  the  other,  condi- 
tioned upon  his '  survival  and  tbe  death  of 
that  other  without  issue.  So  much  Is  defi- 
nite and  certain  from  the  t^rms  of  the  in- 
strument I 

[3]  There  is  no  Kq>rs9s  direction  as  to  the 
disposition  of  the  share  of  a  decedent  leaving 
Issue.  We  must,  perfoi^e,  endeavor  to  ascer- 
tain from  the  contents  of  the  wIU  what  pur- 
pose actuated  the  mind  of  the  trustor  In  in- 
serting the  provision  with  reference  to  issue. 
Obviously,  she  did  not  contemplate  that  tbe 
portion  of  a  deceased  son  should  lodge  out- 
side of  his  family,  if  any  children  survived 
him.  In  whose  favor,  then,  was  the  limita- 
tion made?  The  natural  and  logical  Infer- 
ence, we  think,  must  necessarily  be  that  It 
was  made  .for  the  benefit  of  those  whom  th& 
testator  mentioned,  namely,  the  issue.  The- 
speclfic  reference  to  Issue  would  imply  an  in- 
tention to  ^vlde  tot  them  In  the  event  of 
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thetr  fatlwr*8  deetb.  HqII  t.  Holmes,  78 
Oonn.  882,  82  AQ.  706.  Tbe  concltisfon  vrb 
hBTe  readied  gives  full  force  and  effect  to 
every  danse  of  tbe  will,  and  all  reasonable 
deductlcnB  vhicb  may  be  drawn  from  Its  ex- 
pressed and  implied  prorlslcms-  If  one  of 
the  plaintUb  dioald  die  before  the  e:iQ)lra- 
tlon  ot  the  trust  period,  his  children  would 
take  as  members  of  a  class  designated  by  the 
will,  and  not  as  heirs  at  law  of  their  father. 
Thi^  class.  Indeterminable  though  It  Is,  has 
a  contingent  interest  in  the  trust  property 
which  the  trustee  and  the  court  are  in  duty 
bound  to  protect  Gray  t.  Union  Trust  Co., 
171  Gal.  687, 164  Pac  306.  As  all  of  tbe  pos- 
sIMe  ben^darles  of  the  trust  are  not  and 
cannot  be  b^bre  the  court,  equity  has  no 
power  to  terminate  this  trust 

[4]  3.  PlalntltFs  demand  that  the  income  of 
ttie  corpus  of  the  trust  be  paid  to  them, 
claiming  that  the  accumulation  beyond  theit 
majority  is  illegal.  There  Is  no  provision 
whatever  in  the  wlU  for  the  accumulation  of 
Income.  All  that  is  disposed  of  by  its  terms 
Is  the  allowance  of  $50  per  mouth  to  each  of 
the  boys.  The  excess,  therefore,  would  come 
within  the  {wovislons  of  section  733,  CivU 
Code,  and  belong  to  the  plainUffs  as  the  per- 
sons presunyttively  entitled  to  the  next  even- 
tual Interest.  To  this  extent  tbe  court  erred 
in  sustaining  the  demurrer. 

Tbe  Judgment  is  reversed,  with  permission 
to  the  platutifls  to  amend  their  complaint.  If 
so  advised,  to  state  a  cause  of  actl<m  solely 
for  the  recovery  of  the  accumulated  income. 

We  concur:  FINLATSON,  P.  X;  THOM- 
AS, J. 


8AR0NI  V.  CHICAGO  BONDING  &  SURETY 

CO.   (Civ.  3647.) 

(District  Court  of  Appeal,  First  District  Di- 
vision 1,  Califoroia.  Bee.  31«  1920.) 

1.  Gnanuity  «=»92( I)— Findings  ooaaldersd  to- 
lethsr  held  to  eMahlteh  ■mnuitor's  llsbHIty. 

In  an  action  on  a  written  instrument  where- 
by defendant  undertook  to  guarantee  tb  plaintiff 
payment  of  a  loan  made  at  tbe  instance  of  de- 
fendant findings,  when  considered  together, 
held  to.  show  that  tbe  loan  was  made  at  the 
instance  of  defendant  to  the  corporation  des- 
ignated, and  not  to  third  persons,  and  hence  to 
support  tlie  judgment 

2.  Appeal  aid  error  «a9»d32<l)  —  PretMnptlon 
In  favor  of  trial  oourt'i  iadlog  at  to  amount 
of  attoraey'a  fees. 

Where  a  surety  contract  provided  for  pay- 
ment of  attomef's  fees  in  case  of  default  a 
finding  by  tbe  trial  court  as  to  the  amount  of 
a  reasonable  attorney's  fee  will  be  upheld  on 
appeal  taben  on  the  Judgment  roll  alone,  though 
attacked  as  excessive,  on  the  presumption  that 
there  was  evidflnce  of  sufficient  strength  to 
warrant  the  finding. 


Appeal  from  Superior  Court  City  and 
County  of  San  Frandfco;  Bernard  J>  Flood, 
Judge. 

Action  by  Louis  SaronI  against  the  Chica- 
go Bonding  &  Surety  Compauy.  From  a 
Judgment  for  plaintifF,  defendant  appeals. 
Affirmed. 

Miller,  Thornton,  MUler  &  Watt  of  San 
Francisco,  for  appellant 

Hugo  E.  Asher  and  Asber,  Meyerst^  ft 
McNutt,  aU  of  San  Francisco  (niillp  S.  Ehr- 
llcb,  of  San  Frandsco^  of  counsel),  toe  re- 
spondoit 

BARDIN,  Presiding  Justice  pro  tem.  This 
is  an  appeal  from  a  Judgm^t  In  favor  of 
the  plaintiff,  taken  on  the  Judgment  roll 
alone.  Tbe  action  was  Instituted  to  recover 
the  sum  of  $5,000,  with  Interest  and  at^Hv 
ney's  fees,  and  was  founded  upon  the  alleged 
liability  of  the  defendant  upon  a  written  In- 
strument wherry  tiie  defendant  a  corpora- 
tion engaged  Id  a  general  surety  business, 
undertook  to  guarantee  to  plaintiff  the  pay- 
ment of  a  loan  in  the  sum  of  $5,000  made  to 
Western  Beclamatlon  Company  at  the  in- 
stance and  request  of  tbe  defendant.  It  was 
provided  In  the  undertaking  referred  to  that 
If  the  debtor  defaulted  in  the  discbarge  of 
Its  obligation,  the  defendant  would  Itself 
make  the  required  paymrait  to  tbe  j^ntlff 
together  with  Interest  thereon,  costs,  att0T>- 
ney's  fees,  and  such  damages  as  the  creditor, 
Louis  SaronI  might  sustain. 

The  first  point  urged  Is  that  tbe  Judgment 
doett  not  find  proper  support  in  the  findings. 

[1]  By  way  of  a  separate  defense  to  the 
acti(»  it  was  Blleeed  by  the  dcifendant  In 
effect,  that  the  Western  Reclamatloa  Com* 
pony  never  at  any  time  borrowed  or  received 
from  the  plaintiff  tbe  sum  of  $5,000  or  any 
other  sum,  or  promised  to  pay  to  plaintiff 
that  sum  or  any  ottier  sum,  and  that  the  said 
sum  of  $5,000  was  loaned  by  tbe  i^aintiff  to 
certain  Individuals,  naming  them,  for  their 
sole  and  personal  use  and  boaeSt  and  that  at 
the  time  said  loan  was  made  plaintiff  receiv- 
ed from  the  persons  named  their  Joint  and 
several  promissory  note  therefor. 

Finding  No.  X,  In  response  to  the  particu- 
lar issues  created  by  the  above  avwmctnta, 
In  part  is  as  follows : 

"The  sum  mentioned  In  the  complaint  and 
the  wliole  thereof,  was  not  loaned  by  plaintiff 
to  Louis  Snunders,  Frank  V.  Wright  and  Just 
Anderson  for  their  sole  and  personal  use  and 
benefit;  and  plaintiff,  at  the  time  of  making 
said  loan  to  said  Western  Reclamation  Com- 
pany, did  receive  a  Joint  and  several  promis- 
sory note,  signed  by  I^uis  Saundera,  Frank  V. 
Wright,  and  Jnst  Anderson,  tn  the  snm  of  $6,- 
000,  and  at  the  time  that  plahitlff  so  receive^, 
the  said  note  it  mt  to  him  stated  by  tbe  de- 
fendant and  by  the  ^gners  of  the  said  note,  and 
plaintiff  believed,  and  had 'reason  to  believe, 
that  the  said  persons  so  signing  tbe  said  note 


^cs^ot  other  eases  aw  same  topic  and  KBT-NUHBiat  la  all  KsT-Nambered  Dlca^  and  IndflM 


Digitized  by 


.y  Google 


Gal.) 

cmwtitoted  the  Western  BedftmatUm  Com- 
pany.** 

It  is  <dalined  by  the  appellant  that,  Inas- 
much as  the  bond  upon  which  this  action  Is 
based  stated  that  the  consideration  for  its 
execution  was  a  loan  to  be  made  to  Western 
Reclamation  Company,  there  can  be  no  liabil- 
ity fastened  npon  the  d^endant  in  view  of 
finding  Ko.  X,  for  the  reason  that  there  oc- 
curred gncfa  an  alteration  of  the  obligation  of 
the  principal  as  to  exonerate  It  from  any  li- 
ability on  the  bond ;  or,  In  other  words,  that 
the  obligatioa  for  which  the  appellant  be- 
came reapanalble  under  the  terms  of  the  bond 
waa  the  oMlgation  of  the  Western  Bedamn- 
tlon  Company,  while  the  obligation  for  which 
It  la  held  under  tlie  Judgment  is  to  pay  the 
StAn  and  several  note  of  the  three  IndlvidualB 
already  named. 

Before  following  the  thread  of  appellant's 
argument  further,  it  will  be  well  to  consider 
portions  of  two  other  findings  of  the  court. 

finding  No.  V  in  i>art  Is  as  follows: 

"On  the  8lBt  day  of  March.  1014,  at  the  time 
of  the  execution  and  delivery  of  the  matrument 
hereinabove  set  ont,  plaintiff  loaned  to  the 
Weatem  Badamation  Company,  named  In  said 
instrument  and  aa  therein  set  forth,  and  said 
Western  Bedmnation  Company  received  frtHn 
plaintiff,  the  earn  of  $5,000  in  gold  coin  of  the 
United  States,  and  the  laid  Western  Reclama- 
tion Company  then  and  there  agreed  to  repay 
the  same  to  the  said  plaintiff,  Lonis  Saroni,  five 
months  thereafter,  together  with  interest  there- 
on. " 

And  In  finding  No.  IX  we  read  the  follow- 
ing: 

"Said  Robert  M.  Ford  (the  agent  of  the  de- 
fendant) did  apply  to  plaintiff  and  reqnest  him 
to  loan  to  the  Western  Reclamation  Gompaoy 
the  said  snm  of  SCOOO,  and  ^  promise  that 
this  detendant  woidd  execute  and  deliver  to 
plaintiff  as'aeeority  for  the  repayment  of  said 
sum  the  bond  hereinabove  set  forth  and  HA  so 
execute  said  bond.   *   •   • " 

We  believe  that,  when  all  the  findings  rel- 
atlve  to  the  point  sought  to  be  made  by  appel- 
lant are  considered  together,  it  must  neces- 
sarily follow  that  appellant's  contention  in 
the  behalf  stated  is  entirely  without  merit 
The  court  directly  and  unequivocally  found 
that  the  plaintiff  had,  as  stated  In  Uie  bond 
sued  npon,  made  a  loan  to  the  Western  Recla- 
mation Company,  and  this  constituted  the 
consideration  for  the  execution  of  defend- 
ant's undertaking.  In  what  manner  the  ob- 
ligation of  the  debtw  was  evidenced  Is  beside 
the  question. 

[2]  Complaint  la  also  made  against  that 
portion  of  the  judgment  awarding  plaintiff 
the  sum  of  $1,S00  as  and  for  an  attorney's 
fee  Incurred  In  prosecuting  the  action,  on  the 
ground  that  the  sum  thus  awarded  is  exces- 
Edve.  The  conrt  found  as  to  the  attorney's 
fee  now  otmtplalned  of  aa  follows: 
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"Ry  reason  of  the  failare  of  tiie  said  defend- 
ant to  pay  said  sum  of  $5,000  plaintiff  has  been 
obliged  to  employ  attorneys  to  eoforce  the  col- 
lecting  of  the  said  earn  against  the  aaiil  defend- 
ant and  to  bring  this  action  to  enforce  collec- 
tion of  said  sum,  and  that  the  sum  of  $1,500 
is  a  reasonable  attorney's  fee  In  this  behslf  by 
plaintiff  incurred." 

In  the  absence  of  a  reoord  showing  the 
character  and  amount  of  work  performed  by 
plaintiff's  attorneys,  we  cannot  review  this 
finding  of  the  court.  It  must  stand  under  the 
presumption  that  there  waa  evidence  of  suffi- 
cient strength  adduced  at  the  trial  to  war- 
rant the  finding. 

The  Judgment  Is  affirmed. 

We  concur:  KERRIGAN,  J.;  RICHARDS,  J. 


JOHNSTON  V.  ST.  SURE,  Jsdga.   (Civ.  3690.) 

(District  Court  of  Appeal,  First  XMstrlet.  Di- 
vision 2,  GaUfsTBla.  Dee.  80,  1920.  Hear- 
ing Denied  by  Supreme  Court  Ttb.  2S,  1921.) 

Witnesses  €=>55 — In  action  against  husband 
and  wife  wherein  husband  disdalmed,  wife 
could  be  examined  as  to  her  separata  Inter- 
ests. 

In  an  action  to  qnlet  title  to  an  undivided 
half  interest  in  realty  brought  against  hus- 
band, wife,  and  others,  wherein,  by  th«r  joint 
answer,  the  wife  alleged  her  hnidiand  was  not 
a  party  in  Interest,  and  the  btnsband  expressly 
disclaimed  any  interest  In  the  prcverty,  al- 
leging the  wife  alone  was  the  real  par^  in 
interest,  plaintiff  was  entitled,  under  Code  CSv. 
Proc.  §  20G5,  as  added  by  St.  1917,  p.  58.  to  ex- 
amine the  wife  as  if  on  cross-exarainatioD  In 
taking  her  depo<iition,  confining  the  inquiry  to 
her  separate  property  interests,  despite  sec- 
tion 18S1,  subd.  1,  providing  a  wife  cannot  be 
examined  for  or -against  her  hasbsnd  without 
his  consent. 

Petition  tor  mandamus  by  Grace  A.  Jolina- 
ton  against  A.  F.  St.  Sure,  as  Judge,  etc,  to 
require  respondent  to  direct  a  witness  to  an- 
swer certain  questions.    Writ  granted. 

Hayes  ft  Ollphant,  of  Oakland,  for  peti- 
tioner. 

Edwin  T.  Cooper,  of  San  Francisco^  for  re-  - 
spmdent 

NOURSE,  J.  This  is  an  original  proceed- 
ing in  mandamus  to  require  the  respondent, 
as  Judge  of  the  superior  court,  to  direct  Car- 
rie E.  Bridge  to  answer  questions  propounded 
to  her  In  the  taking  of  her  deposition  in  a 
proceeding  pending  In  that  court.  The  sole 
question  at  Issue  is  whether  the  said  witness, 
being  jointly  sued  with  her  husband  aa  a 
party  defendant  In  said  action,  may  be  In- 
terrogated without  bis  consent.  The  action 
is  <me  to  quiet  Utie  to  an  undivided  (me-half 
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Interest  In  certain  real  property  sltnated  In 
tSie  coanty  of  Alameda,  for  an  accountlnK  of 
the  rents,  Issues,  and  profits  thereof,  and  to 
declare  that  the  defendant  Carrie  E.  Bridge, 
in  whom  the  record  title  stands,  holds  such 
undivided  one-half  interest  therein  In  tmst 
for  the  plaintiff.  Some  15  other  persons  were 
Joined  as  defendants,  some  of  whom  it  la 
said  have  been  served  and  appeared  in  the 
action.  The  defendants  Carrie  G.  Bridge 
.and  H.  S.  Bridge,  her  husband,  filed  tbelr 
joint  answer  verifled  by  the  oath  of  said  H. 
S.  Bridge,  In  which  they  expressly  denied  the 
allegations  of  the  complaint  that  said  Carrie 
D.  Bridge  has  no  Interest,  right,  title,  or 
claim  In  and  to  said  real  property  and  that 
she  holds  the  naked  legal  title  thereto  to  the 
use  or  benefit  of  the  defendant  H.  S.  Bridge, 
or  In  trust  for  him.  They  also  expressly  de- 
nied that  at  any  of  the  times  mentioned  In 
idalntUTfl  oomplalnt  the  defendant  H,  S. 
Bridge  was  the  owner  of  an  undivided  Inter- 
est in  the  property,  and  expressly  alleged 
fliat  the  defendant  Carrie  B.  Bridge,  at  all 
the  times  In  plaintiff's  comidalat  rei^nxH  to, 
**waB  and  now  is  tiie  owner  in  fee  of  all 
the  real  property  In  plalntUTs  complaint  re- 
ferred to  and  described,  and  of  every  intereijt 
therein,  except  those  portions  thereof  which 
bave  been  sold  or  contracted  to  be  sold  by 
her  to  certain  persons  named  In  Oils  an- 
swer." 

By  this  answer  the  det^dant  H.  S.  Bridge 
disdaimed  aXL  interest  in  the  property  in- 
volved in  tba  actlMi  and  made  himself  a 
nominal  rather  than  a  real  party  In  intoest. 
His  wife  joined  with  him  In  this  disclaimer. 

When  she  was  cited  to  appear  before  a  no- 
tary for  the  purpose  of  having  her  deposition 
taken  by  lAaintUT  she  refused  to  answer  any 
questions  pn^anded  to  her,  upon  the 
ground  that  she  was  an  incompetent  witness 
nndw  the  provlslone  of  subdivision  1,  see- 
tion  1881,  of  the  Code  of  Civil  Prooednre. 
The  prOTisIons  of  tliis  sectton,  so  far  as  ma- 
terial hereto,  read: 

"A  husband  cannot  be  examined  for  or  against 
hia  wife  without  her  consent;  nor  a  wife  for 
or  against  her  hasbasd,  without  bis  conseut; 
nor  can  either,  during  the  marriage  or  after- 
wards, be,  without  the  consent  of  the  other, 
examined  as  to  any  comnumication  made  by  one 
to  the  other  during  the  marriage." 

It  Is  freely  conceded  by  petitioner  that  the 
last  portion  of  the  section  Just  quoted  pre- 
vents the  examination  of  either  a  husband 
or  a  wife  as  to  any  communication  made  by 
one  to  the  other  during  the  marriage  unless 
the  consent  of  the  other  is  givoi.  Mo  ques- 
tion of  the  violation  of  confldoiUal  communi- 
cations made  during  the  marital  relation  Is 
Involved,  the  sole  question  being  whedier 
the  wife  may  be  examined  in  this  proceeding 
wiOiout  her  husband's  consent  so  long  as  he 
Is  a  party  to  the  action. 

Counad  accede  that  when  ttke.actkni  ia 
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one  for  or  against  eftber  a  husband  or  wife 
alone,  the  other  may  not  be  examined  as  a 
witness  In  said  action  without  the  consent 
of  the  party,  because  necessarily  the  evidence 
BO  given  must  be  either  for  or  against  the 
spouse  who  Is  a  party  to  the  action.  Many 
cases  of  other  Jurisdictions  are  dted  to  this 
effect,  but  the  rule  in  this  state  is  clearly 
announced  by  the  recent  dedslon  of  the  Su- 
preme Court  In  Marpie  v.  Jadison  (Sup^ 
198  Pac.  940.  These  authorities  gai««Uy  re- 
late to  a  case  wherein  one  spouse  al<me  is  a 
party  and  are  of  little  asalstanoe  In  a  det«^ 
mlnatlon  of  the  quastioii  herein  XReaeuted. 
The  case  of  Mlcklana  t.  Dahn,  flS  Ind.  87, 
comes  closest  to  the  matter  under  discos- 
sitm.  lAerdD  the  Suprone  Court  of  Indiana 
said: 

"The  general  rule  Is  that  neither  husband 
nor  wife  can  be  a  witneas  for  or  against  each 
other;  yet,  when  they  jointly  sue,  or  are  joint- 
ly sued,  and  have  s^arate  interests,  ea<b  la 
a  competent  witness  "the  husband  for  himself 
and  the  wife  for  hersell" 

In  the  present  case,  by  the  answer  which 
the  husband  and  wife  have  Jointly  filed,  the 
wife  is  the  only  one  of  the  two  who  Is  a  real 
party  to  the  suit  By  the  provlsIonB  of  sec- 
tion 2050  of  the  Code  of  ClvU  Procedure,  as 
added  by  St  1917,  p.  08,  she  inay  be  called  by 
the  plaintiff  as  a  witness  as  If  under  cross- 
examination.  Having  allied  that  her  hus- 
band is  not  a  party  in  interest  in  the  suit, 
she  cannot  now  claim  that  he  is  a  real  party 
in  intraest  so  that  her  testimony  would  be 
elthCT  fen-  or  against  him.  On  the  other 
band,  the  husband  having  expretssly  disclaim- 
ed any  interest  In  this  proper^,  and  having 
Joined  with  his  wife  in  the  allegation  that 
she  alone  was  the  real  party  in  interest,  he 
cannot  now  he  heard  to  say  that  the  testi- 
mony of  his  wife  would  be  eltti^  for  or 
against  falm. 

Ab  to  the  main  Issue  In  the  case,  to  which 
all  the  questi<»i8  included  in  ttie  record  were 
directed,  both  the  husband  and  wife  have 
removed  themselves  from  the  privileges  of 
the  stotnte  by  tb^r  Joint  answer,  and  have 
by  the  same  answer  waived  the  prlvUe^ 
Thus  the  parties  having  by  their  Joint  an- 
swer made  the  witness  the  sole  party  in  in- 
terest in  the  main  Issue  of  the  suit,  the 
plaintiff  was  entitled,  under  the  provisions  of 
section  2055,  Code  of  Civil  Procedure,  to  ex- 
amine her  as  If  upon  cr<ns-exaBiInati<m,  con- 
fining the  Inquiry  to  her  separate  ^M)perty  in- 
terests, rurthermore,  her  testimony  was  ad- 
missible on  the  main  issue  ot  the  case 
against  the  many  other  defendants  who  were 
Joined  a^  parties,  because  by  the  husband's 
own  allegations  such  testimony  could  not  be 
either  for  or  against  him. 

Let  the  writ  Issue  as  prayed. 

We  concur:  LANGDON,  P.  J.i  BBlT- 
XAIN,  7. 
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BACON  V.  ME8ERVE.    (CIV.  34n.) 

UMatrict  Court  of  Appeal.  First  District,  Divi- 
Bioii  2,  California.   Dec.  31. 1920.) 

1.  Appeal  Mai  error  «=»I078(I)  Appallata 
CMit  will  BOt  teareli  rwoni  for  groBad*  for 
reversal. 

The  appellate  court  will  not  eeerch  the  rec- 
ord for  BrouadE  for  revereal,  if  an;,  on  which 
counsel  for  appellant  placed  so  little  reliance 
as  to  fail  to  meutioQ  tiiem  in  their  brief. 

2.  Attereey  aad  cUeet  «s»l66(l>— Flidlio  that 
defeadaat  aseaned  peyneat  of  $2,000  for 
fees  laourred  la  traasutlon  held  eapported 

by  evldenoe. 
In  an  acUon  against  an  attorney  on  his  note 
for  $2,S00,  the  attorney  claiming  a  credit  of 
$2,000  as  a  fee  for  certain  legal  eerrices  for 
which  pl^ntiif  Bsaamed  liability  tbronch  his 
agent  In  tiie  transaetfon  in  which  the  ser^cee 
were  rendered,  fiodinf  that  i^alntiff  and  the  at- 
torney agreed  on  the  earn  of  ^000  as  a  fee  for 
the  services,  and  finding  'that  idaintiff  agreed 
to  pay  the  amonnt,  held  aopported  by  the  eri- 
dence. 

Appeal  from  Superior  Court,  Los  Angeles 
Comtty;  J.  P.  Wood,  Judge. 

Action  bj  Vzank  P.  Bacon  against  Bdwln 
A.  Mesrarve.  Vnun  an  advense  Jndgment 
awarding  him  less  than  sued  for,  plalntUt 
appeala.  Affirmed. 

A.  Ia  Abrahams  and  P.  B.  D*Orr.  both  of 

Los  Angeles,  for  appellant 

Meserre  &  Meserre  and  Shirley  B.  Me- 
aerre,  all  of  Los  Angeles,  for  respondent. 

BBITTAXN,  J.  [1]  The  plalntlfC  appeals 
from  an  adverse  judgment  awarding  blm 
S2S6.91  In  a  suit  on  a  promissory  note  of  ttie 
defendant  for  92,600.  He  makes  the  single 
contention  that  under  the  evidence  the  trial 
court  should  ^t  have  allowed  a  certain  cred- 
it of  $2,000  which  was  claimed  by  the  defend- 
ant as  attorney's  fees,  among  other  credits, 
s(xne  of  which  were  allowed  and  one  of 
whicii  was  rejected  by  the  court.  While  at 
the  outset  of  the  appellant's  brief  It  is  said 
this  Is  the  principal  matter  Involved  in  the 
appeal,  no  other  proposition  is  discussed. 
This  court  will  not  search  the  record  for 
grounds  tar  reversal,  if  there  be  such,  on 
which  counsel  for  appellant  place  so  little 
reliance  as  to  fall  to  mention  them  in  their 
brief.  The  appellant  makes  no  claim  that 
the  findings  are  not  respweive  to  the  plead- 
ings, nor  that  they  do  not  support  the  con- 
clusions of  law.  The  appeal,  therefore,  pre- 
sents a  single  question  of  fact,  or,  more  ac- 
curately, oC  mixed  law  and  fact 

[2]  The  evidentiary  tacts  are  sot  contro- 
verted, and  the  only  matters  of  law  are  those 
applicable  to  the  evidentiary  facts  from 
which  the  single  ultimate  fact  was  deduced 
by  the  trial  coort    Stated  in  their  chrono- 
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ttSbnn: 

PUtatUr  haa  aoaw  oonnectlMi  with  a  bank- 
ing Inatltntlon  In  Los  Angeles  aita  is  interest- 
ed In  Investments.  W.  N.  Hamaker  Is  con- 
nected with  the  same  bank  and  has  attended 
to  mndi  of  the  plolnturs  financial  bufllness. 
It  Is  claimed  on  behalf  of  the  plalntUT  that 
in  the  partlcalar  matter  Mr.  Hamaker  was 
the  plaintiff's  trustee.  Prom  further  facts  it 
win  readily  be  seen  that  he  was  acting  gen* 
erally  as  the  plalntUTs  agent  and  13ie  ap- 
parent scope  of  his  authority  was  very  broad. 
Fmr  several  years,  from  time  to  time,  acting 
for  the  irialntUE,  Mr.  Hamaker  had  retained 
the  deCendfutt  as  the  {rtalotUTs  attorney  In 
separate  matters.  There  was  no  general  re- 
tainer, nie  arrangements  made  by  Mr,  Ha- 
maker witii  the  defendant  were  carried  out 
by  the  i^alntlff  In  bla  dealings  with  the  de- 
fttidant  Apparently,  during  this  course  of 
dealing  carried  aa  through  Mr.  Hamaker,  the 
plaintiff  never  In  any  way  queeUmed  his 
anOioritr- 

On  S^ttamber  7,  1017,  the  dtfwdant  bor- 
rowed through  Mr.  Hamaker  ^,600,  which 
was  admittedly  the  plalntUTs  money.  The 
note  of  the  defendant  was  made  payable  to 
Hamaker,  who  therenpcm  Indorsed  a  perstmal 
guaranty  upon  it  and  transferred  It  to  the 
plaintiff.  The  plaintiff  owned,  or  was  at 
least  Interested  in  the  own^sh^  of  a  build- 
ing known  as  the  Metropcdltan  Building,  in 
which  Messrs.  Lester  Robinson,  Fred  P.  Bar- 
man, the  Leasehold  Company,  and  others, 
had  some  interest  by  way  of  lease  or  equity. 
Mr,  Hamaker  was  on  friendly  terms  with 
the  members  of  this  gronp.  Tbey  were 
Indebted  to  the  plalntlfl,  and  Mr.  Hamaker, 
for  the  plaintiff,  undertook  to  brine  about 
an  adJCHTtment  of  differences  between  them 
and  the  plaintiff.  Just  as  he  had 
ta  former  matters,  he  retained  the  defendant 
as  the  attorney.  There  were  lengthy  nego- 
tiations, and  it  was  finally  agreed  that  the 
Robinson  group  should  transfer  their  Inter- 
ests in  the  Metropolitan  Building  to  Mr.  Eia- 
maker  for  the  plalntlfl,  and  In  satisfaction 
of  the  plaintiff's  claim  against  them,  upon 
being  given  what  amounted  to  an- cation  to 
repurchase  the  building  or  their  Interests  in 
it  at  any  time  before  January  1,  1021,  for 
the  amount  then  agreed  upon  as  due  from 
them  to  the  plaintiff  and  satisfied  by  their 
transaction.  When  the  total  amotxnt  of  the 
items  of  their  pre-existing  ind^tedness  was 
computed.  It  aggregated  In  the  neighborhood 
of  ^35,000.  Before  the  transactlou  was  clos- 
ed, the  questl<m  of  attorney's  fees  was  dis- 
cussed between  the  defendant  and  Mr.  Ha- 
maker, then  between  Mr.  Hamaker  and  Mr. 
Robinson,  and  finally  by  the  three. 

Mr.  Hamaker's  testimony  In  regard  to  the 
anployment  of  the  defendant  was  not  direct 
bnt  It  appeared  that  It  was  Mr.  Bacon's  mon- 
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ey  that  was  InvolTCd  In  the  transaction,  and 
tbat  upon  Its  determination  depended  the 
loss  or  gain  of  Mr.  Bacoi.  Mr.  Hamakw 
was  asked  by  the  trial  Judge : 

"And  when  7011  went  to  Mr.  Meserre  did  yon 
expect  to  pay  him  or  did  you  expect  Mr.  Ba- 
con to  pay  WmT* 

In  reply  the  witness  stated: 

"Let  me  say  this:  That  in  that  I  was  foUow- 
ing  a  general  rtUe  which  I  followed  for  a  great 
many  years  in  the  bank  and  ont,  in  which  in 
almost  every  instance  I  sought  to  saddle  the 
expense  on  the  other  fellow;  for  instance,  the 
banks  do  that  as  to  attorney  fees;  and  each 
note  and  every  obligation  sought  to  be  collect- 
ed was  predicated  upon  a  note  which  included 
attorney  fees,  ao  in  the  end  the  object  was  to 
seek  to  saddle  the  expense  upon —  The  Court 
(interrupting):  But  the  preliminary  objection 
(obligation)  to  the  attorney  being  directly 
when  the  person  went  to  him,  of  course?  A.  1 
baVe  always  held  them  payable  out  of  the  pro- 
ceeds of  thfr-" 

The  primary  obligation  to  the  attorney,  of 
course,  Is  Just  what  the  trial  Judge  indicated 
— that  of  the  person  who  retained  him — in 
this  case  of  Mr.  Bacon,  on  whose  behalf  Mr. 
Hamaker  was  acting.  Thi^  primary  obliga- 
tion might  have  been  shifted  with  the  con- 
sent of  both  the  attorney  and  the  other 
parties,  but  in  the  present  case  it  was  not 
so  shifted,  or,  If  it  was,  it  was  reshifted  to 
the  plaintiff.  In  the  first  conversation  be- 
tween Mr.  Hamaker  and  the  defendant,  the 
fwmer,  pursuant  to  his  custom  of  shifting 
the  burden  to  the  other  fellow,  told  the  de- 
fendant In  substance  tliat  the  Robinson 
group  should  be  made  to  pay  the  attorney's 
fees.  The  amount  of  the  fees  was  then  disr- 
cussed.  The  settlement  Involved  dtiferent 
claims,  aggregathig  $35,000,  and  10  per  cent, 
of  this  amount,  or  $3,500,  was  suggested. 
Other  amounts  were  discussed,  and  Hamaker 
and  MMerve  agreed  that  a  fee  of  $2,000  was 
reasonable  under  all  the  circumstances.  Ha- 
maker then  communicated  with  Robinson 
and  returned  with  him  to  Meserve's  office, 
where  Robinson  was  told,  in  effect,  that  in 
addition  to  the  option  price  of  $35,000  for 
the  repurchase,  there  would  be  added  an 
attorney's  fee  of  $2,000.  Robinson  made  a 
"wry  mouth"  over  the  amount  of  the  fee,  but 
agreed  that  it  should  be  added  to  the  optimi 
purchase  price,  making  it  amount  to  $37,000 
Instead  ot  $35^000,  and  thereupon  the  Inter- 


ests of  the  Rotdnson  gronp  wne  transferred 
to  Hamaker  nominally,  bat  In  tect  tac  tbe' 
plalntur. 

If  the  ccmTersatlon' between  Hamaker,  Rotr 
Inson,  and  the  defoidant  resulted  In  the 
shifting  of  the  burden  from  Bacon  to  the 
Robinson  group,  in  aocwdanee  with  Hanui- 
ker's  custom,  that  burden  was  satisfied  when 
it  was  indnded  in  the  settlement  under  which 
the  Robinson  group  transferred  the  property 
to  Hamaker  for  Bacon.  The  defendant  was 
entitled  to  his  fee.  He  could  not,  in  anr 
way.  hare  maintained  a  claim  for  a  fee 
against  Robinson  and  his  group  after  tbe 
transfer  had  been  made,  nor  was  Robinson 
and  his  group  In  any  way  obligated  to  pay  any 
stun  of  money  to  the  plaintltF  or  the  defend- 
ant. If  the  Robinson  group  should  never 
exercise  the  <9tion  of  r^turchaae,  titiey  were 
freed  of  all  obllgatlma  by  the  transfer,  and 
the  transfer  Inured  solely  to  the  benefit  at 
the  plaintUF.  Tbe  jdaintifF  having  recetved 
full  satisfaction  for  his  claims  against  the 
Robinson  group,  including  the  attorney's  fee 
of  $2,000,  the  primary  obligatl<m  which  Ha- 
maker had  tried  to  ditft  to  the  Rt^lnson 
group  again  rested  upon  Bacon. 

The  contenticHi  on  the  part  ot  the  plaintiff 
that  Mr.  Hamaker  was  a  mere  trustee,  that 
the  title  to  the  property  in  questloD  had  been 
transferred  to  him,  and  not  to  Bacon,  Is 
clearly  evasive.  The  oitire  title  vested  In 
blm  as  a  trustee  for  Bacon  and  for  Bacon's 
convenience.  Be  sl^ed  no  declaration  of 
trust  either  to  Bacon  or  the  defendant  ^e 
defendant  could  not  compel  Haihaker  to 
make  any  tnrst  accounting  to  him,  while  Ba- 
con could  compel  hfs  agent  to  transfer  tbe 
title  directly  to  him.  Having  received  the 
befaeflt  both  of  tbe  transaction  and  of  the 
attorney's  services,  tbe  finding  to  the  effect 
that  the  plaintiff  and  defendant  agreed  upon 
the  sum  of  $2,000  as  a  fee  Is  supported  by 
the  evidence  conc^nlng  the  conversation  be- 
tween Hamaker  and  the  defendant  in  view  of 
the  ostensible  agency  of  Hamak^  for  Bacon, 
and  the  finding  that  the  plaintiff  agreed  to 
pay  this  amount  is  supported  by  the  evidence 
that  the  amount  of  It  was  Included  in  the 
valuation  of  the  property  transferred  to  the 
plaintiff  through  the  agency  of  tbe  trustee- 
ship of  Hamaker.  There  la  no  other  qoea- 
tion  Involved  In  the  appeal. 

The  Judgment  is  affirmed. 

We  concnr:  LANODON.  P.  J. ;  NOUBSO,  J. 
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LAUMAN  at  al.  v.  CONCORDIA  FIRE  INS. 
CO.  OF  MILWAUKEE.  WIS. 
(Ctv.  3206.) 

(District  Court  of  Appeal.  Second  District,  Di- 
vision 2.  California.  Dec.  24,  1920.  Behear- 
iitg  Denied  Jan.  21,  1921.  HeariDg  Denied 
hy  Supreme  Coort  Feb.  21,  1921.) 

1.  iBioruee  «=9229(3)— Broken  tuM  without 
•■tlwri^  to  aooopt  wlloa  •!  mneeltattaR. 

Persons  engaged  hy  the  insured  to  place 
insurance  on  bis  property,  'wlioqe  custom  it  was 
to  givt  notice  of  any  cancellation  and  procure 
other  Insurance  if  possible,  should  be  treated 
as  mere  brokers,  and  not  aathorlsed  to  ac- 
cept notice  of  cancellation. 

2.  Imimniw  «a»e6S( I )  —  Brokers  plaotig 
sDraaM  held  not  agtnta  of  losiml  ti  neolvo 
Botlee  of  euooHatioii. 

In  an  action  on  a  fire  policy,  where  the  in- 
Barer  Tdied  on  notice  of  cancellation  given  to 
brokers  employed  by  the  insured  to  effect  the 
iosurance,  evidence  Jield  wholly  insufficieut  to 
show  that  they  were  ostensible  agents  within 
Civ.  Code,  i  2300,  and  as  such  entitled  to  ac- 
cept notice  of  cancelation. 

3.  ImaraoM  «sa229(3)— Agoats  to  prooaro  la- 
anraaeo  have  ao  powor  to  coosoat  Xo  eaneel< 
latloa. 

An  agent,  employed  to  procure  insurance, 
has  no  power  to  consent  to  cancellation  or  ac- 
cept-notice  thereof;  his  authority  terminating 
<m  delivery  of  the  policy. 

4.  lataraaoa  «:»665(4)— Evidonoo  hold  to  sas- 
taln  flndtag  of  aaiouot  of  plaintiff's  lots. 

In  an  action  on  a  fire  policy  insuring  plain- 
'  tiff's  dry  cleaning  establishment  to  recover  for 
clothing  burned  while  under  the  care  of  plain- 
tiff for  the  purpose  of  cleaning,  evidence  Jield 
snfficient  to  support  a  finding  as  to  amount  of 
plaintilTs  loss. 

5.  lasoraaos  «»560<3)— Objootlon  to  proof  of 
loao  solely  oa  one  groaad  held  waiver  of  d»< 
foato  of  laek  of  avldsaco  of  amouat  of  lost. 

Where  policy  of  owner  of  Sry  cleaning  es- 
tabliahm«ait  covered  "property  left  *  •  • 
in  tmst  or  for  reptixt,  or  storage,  or  for  which" 
Inanred  *^hou]d  bave  aaonmod  liability,"  and 
also  provided  tiiat  the  insnrsr  "shall  be  deem- 
ed to  have  assented  to  the  amount  of  loss 
claimed  *  *  *  in  *  *  *  preliminary  proof 
^  loss  unless  within  20  days  *  *  *  the 
company  shall  notify  the  insured  *  *  *  of 
its  partial  or  total  disagreement  with  the 
amount  of  loss  daimed,"  the  company  assent- 
ed to  the  amount  claimed  in  the  proof  of  loss 
of  goods  left  with  insured  where  it  confined 
its  objection  to  the  proof  of  loss  to  the  failure 
ot  insnred  to  show  owncrahip  triE  or  UablUty  by 
law  or  by  spedfie  aasumption  for  loss  or  dam' 
age  to  the  goods. 

•  6.  Insaranco  «=:»560(2)— lasarar  held  bound  to 
spodfy  amount  of  loss  admitted  la  order  to 
ooateot  amount  of  loss  clalmod.  . 

Where  policy  of  owner  of  dry  cleaning  es- 
taUlshment  covered  "property  left  *  *  *  in 
trust  or  for  repairs,  or  storage,  or  for  which*' 
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faiBnred  "should  have  assumed  llaURty,**  and 
also  provided  that  the  insurer  "shall  be  deem- 
ed to  have  assented  to  the  amount  of  loss 
claimed  •  •  •  in  ♦  •  •  preBminary  proof 
of  loss  unless  within  20  days  «  *  *  the 
company  shall  notify  the  insured  *  *  *  of 
its  partial  or  total  disagreement  with  the 
amount  of  loss  daimed  and  *  *  *  of  the 
amount  oi  loss,  if  any,  the  company  admits  on 
each  of  the  different  articles  *  *  *  set  forth 
In  the  preliminatT  proof,"  and  the  proof  of 
loss  set  forth  in  detail  the  items  paid  by  in- 
sured to  third  persons  for  their  goods  destroy- 
ed In  his 'keeping,  the  insurer,  if  it  Intended  to 
contest  the  amount  of  any  particular  item,  was 
required,  under  the  policy  terms,  to  specify  the 
amount  of  loss  it  spitted  on  such  item,  other- 
wise It  must  be  deemed  to  have  assented  to 
the  amount  Of  loss  sustained  on  all  items  to 
whldi  no  spodflc  objecdon  was  made,  for  a 
general  denial  of  all  liability  would  not  meet 
the  policy  requirement  to  designate  the  differ- 
ent artldes  for  which  It  dbclalmed  liability. 

7.  Evidsnce  ^»69  —  Than  to  a  prasumptloa 
that  private  trosaettoas  bave  boaa  fair  aad 
ragular. 

The  presumptirai  ia  tdiat  private  tnnsac- 
tions  have  been  fair  and  regular,  and,  if  not 

controverted,  such  presumption  is  satisfactory. 

8.  Appeal  aad  error  ^204(I>--Objeotlon  to 
ovideace  must  be  made  In  trial  court. 

The  queation  of  competency  of  evidence 
must  bo  raised  during  the  trial.  If  it  is  to  be  re- 
viewed upon  appeaL 

Appeal  frcm  Superior  Ooart.  Loa  Angeles 
County;  Russ  Avery,  Judge. 

Action  by 'Roy  R.  Laaman  and  another 
against  the  Concordia  Fire  Insurance  Com- 
pany of  Milwaukee,  Wis.  From  a  Judgment 
for  plaintiffs,  the  defendant  appeals.  Af- 
firmed, superseding  formw  opinion,  192  Pac. 
128. 

W.  W.  Hindman,  of  Loa  Angeles,  for  appel- 
lant 

Paul  H.  M^herrln  and  Chandler  P.  Ward, 
botb  of  Los  Angeles,  ft>r  reapondoits. 

THOMAS,  3.  The  facts  upon  wMdi  tfala 
appeal  Is  iHised  are  stated  In  our  former  opin- 
ion bweln.  The  conclusions  there  reached  aa 
to  items  1  and  8  of  tbe  poller  in  Queation  are 
not  qneatloned  en  tbla  rehearing.  We  there- 
fore adopt  tbat  <^lnfon  in  part  as  follows: 

"This  is  an  action  to  recover  on  a  fire  iosur- 
ahce  policy.  Plaintiff  lAuman  was  at  all  times 
referred  to  In  this  action  engaged  in  the  clean- 
ing and  dyeing  business  In  the  city  of  Los  An- 
geles. £Qs  'customers'  were  the  owners  of 
'routes,'  having  their  own  wagons,  etc.,  with 
which  they  solicited  the  patronage  of  their  own 
patrons  throughout  various  parts  of  the  city. 
The  articles  so  gathered  sudi  'customers'  would 
take  to  Lauman's  place  of  business  for  cleaning 
or  dy^K  after  which  they  would,  by  the  let- 
ter's 'customers,*  be  delivered  to  their  own  pa- 
trons, the  owners  thereof.  In  other  words, 
XiBuman  had  no  dealings  with  the  individual 
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owners  of  the  clothing  and  other  articlea  eo 
delivered  to  him  for  cleaning  or  dyeing;  all  his 
business  was  with  the  owners  of  the  varioua 
'routes.'  The  court  found  in  favor  of  plaintiff, 
and  judgment  was  entered  accordinsly. 

"The  policy  upon  which  tiie  action  Is  baaed 
was  issned  to  i^aintiff  by  the  defendant  corpo- 
ration through  one  0.  P.  Spinning,  ita  duly  and 
legally  authorized  agent.  The  policy  covered 
three  separate  items,  as  follows:  (1>  'One 
thousand  dollars  on  office  and  other  furniture 
and  fixtures,  machinery  and  equipment';  (2) 
one  thousand  dollars  on  merchandise  of  every 
description,  specifically  including  property  left 
with  plaintiff  in  tmat  or  for  rep^ra,  or  storage, 
or  for  which  he  should  have  assumed  liability'; 
and  (3)  *flve  hundred  dollars  on  one- story  brtek 
building,  where  the  buainess  was  located,  and 
aa  described  in  the  policy  of  insurance.*  As 
to  the  last  item,  there  is  attached  to  Uie  policy 
a  'mortgage  dause,'  making  the  loss,  if  any, 
payable  to  the  plaintiCE  H.  B.  Dodd. 

"The  policy  was'isBued  on  May  16,  1917.  On 
the  5th  of  June  following,  the  property  was 
damaged  by  fire.  Thereafter,  and  within  the 
time  and  in  the  manner  required  by  aach  pol- 
ler, Lauman  no^ed  tiie  defendant  company  of 
the  fire,  and  furnished  and  inbmitted  to  de- 
fendant company  proof  of  loss  in  writing,  later, 
at  the  request  of  defendant,  submitting  amend- 
ments thereto.  In  addition  to  this,  and  as  late 
as  September,  1917,  in  response  to  defendant's 
demand,  Lauman  personally  submitted  to  an 
examination  under  oath,  in  compliance  with  the 
terms  of  the  policy. 

"Under  date  Of  July  11.  1917.  the  defmdant 
corporation,  through  its  special  agent  and  ad- 
juster, B.  L.  McOuIloch,  wrote  Ijamnan  a  let- 
ter, which,  omitting  the  formal  parts,  is  In 
words  snd  figures  as  follows:  'I  am  in  receipt 
of  a  preliminary  proof  of  loss  under  policy  No. 
S0804  of  the  Concordia  Ffre  Insurance  Com- 
pany of  Milwaukee,  Wisconsin,  wherein  you 
claim  loss  and  damage  by  reason  of  a  &re  that 
occurred  on  the  6th  day  of  Jane,  lftL7,  at  the 
premises  No.  2190  Bast  ESeTenth  street,  Los 
Angeles,  California.  The  Concordia  Fire  In- 
surance Company  herewith  disagrees  with  ^ou 
as  to  the  amount  of  loss  claimed  by  you  by  rea- 
son of  said  fire  under  its  policy  No.  30804. 
The  aforesaid  Concordia  Fire  Insurance  Com- 
pany admits  that  the  loss  to  the  various  arti- 
cles covered  under  the  first  item  of  the  form 
as  attached  to  the  policy  is  as  set  forth  in 
the  aforesaid  proof  of  lost;  and  also  that  the 
loss  to  the  building  covered  under  the  third 
item  of  the  form  as  attached  to  the  policy  is 
.  as  set  forth  In  t^e  aforesaid  proof  of  loss.  The 
aforesaid  Concordia  Fire  Insurance  Company 
disagrees  with  you  as  to  Mie  amount  of  the  loss 
and  damage  claimed  by  yon  ou  any  and  all  ar- 
ticles covered  under  the  second  item  of  the 
form  as  attached  to  the  policy  and  described  aa 
"merchandise,"  and  does  not  admit  that  yoQ 
sustained  any  loss  or  damage  under  this  item 
by  reason  of  said  fire,  as  yon  have  failed  to 
show  that  the  goods  destroyed  or  damaged 
were  your  property  or  that  you  were  liable  by 
law  for  any  loss  or  damage  to  said  goods,  or 
that  at  any  time  prior  to  the  date  of  the  fire 
you  had  specificflHy  assumed  liability  therefor, 
nor  do  you  furnish  any  evidence  as  to  your  lia- 
bility to  others  in  event  said  goods  were  held  by 
you  in  trust  at  the  time  of  the  fire.* 

"Accompanyiog  the  proof  of  loss  filed  bgr 


Launian  and  constituting  a  part  thereof,  relat* 
ing  in  item  2,  waa  a  sdiedole  of  garments  lost, 
together  witJi  the  owners'  names  and  the 
amounts  claimed  by  each.  We  do  not  consider 
it  necessary  to  set  out  this  schedule  here. 
Further  reference  thereto  will  be  made  when 
we  come  to  consider  appellant's  second  point. 
;  "It  appears  that  this  class  of  insurance  i» 
exceedingly  hazardous,  and  for  that  reason 
plaintiff  had  experienced  considerable  trouble  in 
keeping  his  property  insured,  having  had  sev- 
eral policies  issued  to  him  by  Horton  &  Son. 
an  insurance  firm  with  offices  in  Pasadena,  as 
agent  of  various  insurance  companies.  In  our 
opinion  no  other  reference  to  these  'other'  pol- 
icies is  necessary. 

"The  policy  under  consideration  contained  the 
following  provision;  This  policy  may  be  can- 
celed at  any  time,  without  tender  of  unearned 
portion  of  prenilam,  by  the  company  by  giving 
five  (S)  days'  written  notice  of  cancellation 
to  the  insured  and  to  any  mortgagee  or  otker 
partjf  to  vhom,  with  the  vfritten  consent  of  the 
oompanj/,  thia  policv  is  made  payable,  in  which 
case  the  company  shall,  upon  surrender  <^  the 
policy  or  relinquishment  of  liability  thereunder, 
refund  the  excess  of  paid  premium  above  the 
pro  rata  premium  for  the  expired  term.'  (Ital- 
ics ours.)  On  June  1,  191Z»  Horton  &  Soft— 
not  Spinning,  the  issuing  agent — wrote  Lauman 
as  follows:  'Kindly  return  oa  Security  policy 
Now  20Q4319  and  the  Concordia  policy  No. 
30804,  because  both  of  these  eomoaniee  have 
ordered  their  policies  canceled.  Kin^  give 
this  matter  prompt  attention,  as  we  wish  to 
return  these  two  folides  back  to  ttie,  com- 
panies at  once.  *  *  *  In  our  letter  of  the 
29th  we  mentioned  the  National  as  one  of  the 
companies  which  had  canceled  off,  but  tbis  was 
an  error.  We  should  have  stated  the  Security- 
and  the  Concordia.'  This  letter  was  mailed  in 
Pasadena  at  6:30  p.  m.,  June  1,  1917,  and 
delivered  to  lauman  the  next  day.  As  we 
have  already  seen,  the  fire  occurred  tm  June  5. 
1917. 

"On  this  appeal  appellant  contends:  (1)  That 
at  the  time  of  the  fire  &e  policy  here  involved 
had  been  canceled;  and  (2)  tbat  there  was  no 
proof  of  value  as  to  the  artSdes  embraced  in 
item  2  covered' bar  th«  poUcy.  To  towpoct  the 
first  contention,  ajv^lsnt  argms  t^iat  the  fizm 
of  Horton  &  Son  was  the  agent  td  plaintiff 
Lauman,  'with  power  to  receive  notice  itf  can- 
cellation.' If  this  be  so,  and  such  purported 
notice  of  cancellation  was  given  within  time, 
then  on  thia  phase  of  the  case  our  decision 
must  be  for  appellant.  The  question,  there- 
fore, resolves  itself  into  two  divisions:  <1> 
I  Was  Horton  &  Son  the  agent  plaintiff  Lau- 
man with  power  to  receive  notice  of  cancella- 
tion and  to  cancel  the  policy  whAeh  la  the  basis. 
of  this  suit;  and  (2),  if  so,  was  the  purported 
notice  given  in  time? 

[1-3]  "It  will  be  borne  in  mind  that  the  agent 
issuing  this  particular  policy  of  insurance  was 
not  Horton  &  Son,  but  C.  P.  Stdnnlng.  The- 
record  here  shows  that  under  date  of  May  25. 
1917,  a  special  agent  of  the  defendant  com- 
pany—R.  L.  McCuUoch— wrote  to  Spinning  as 
follows:  'Kindly  cancel  Concordia  policy  No. 
30804,  Roy  A.  Lauman,  assured,  covering  on 
cleaning  and  dyeing  estohUshment  at  No.  2190- 
Bast  Eleventib  Utreet,  Los  Angeles,  CaUfomia,. 
and  relieve  the  company  of  all  liajnlity  there- 
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mdn-wltUn  tbe  time  ipeclfled  In  the  polkr 
coatcset  I  have-  straadj  dediDed  this  lidc 
fooT  differtttt  tteM,  and  in  order  not  to  do  the 
•Mured  or  jovr  offiea  an  injuadoe  I  lum  inadt 
.a  reinspectioB  to-day  and  find  no  ehanta.  I  am 
woxry  to  diatut  this  line,  and  troat  that  it 
will  eaoee  yon  bo  inconTenienoe.'  Upon  re- 
-eeiTing  thU  letter  Spinning  showed  it  to  Mr. 
A.  1.  Horton,  of  the  firm  of  Horton  &  Son. 
Thereupon  Horton  stamped  across  the  page 
of  the  'Daily*  oontainin^  entries  with  respect 
to  the  policy  in  question,  the  word  'Canceled.' 
The  'Daily'  referred  to  in  this  case  is  an  ah- 
tweviatk^  of  the  phraae  'Daily  ItepfMrt,'  aa 
used  in  the  parlance  of  insurance  agents.  The 
'Daily  Beport*  is  a  blank  upon  which  tbe  trans- 
actiiHis,  if  any,  that  may  have  been  had  in  con- 
nection with  a  given  policy  are  entered.  When 
a  policy  is  written  it  is  usually  delivered  to  tbe 
assured,  and  a  record  thereof,  together  with  all 
'riders'  attached  thereto,  is  kept  by  the  agent 
in  a  book  known  as  the  'policy  register.'  The 
'Daily  Beporf  ia  a  record  of  the  same  transac- 
tion, and  theoretically,  at  least,  is  aapposad  to 
be  mailed  on  the  same  day  to  the  home  c^ice 
<tt  the  company.  Sack  'Didly'  contains  Uie  re- 
port of  that  day  for  the  one  policy '  only,  as 
issued,  modified,  or  canceled,  aa  the  case  may 
be.  'The  'Daily'  in  the  transaction  in  question 
was  not  that  of  any  company  for  which  Hor^ 
ton's  firm  was  acting  as  ag^nt.  Under  these 
circumstances,  by  what  authority  did  Horton 
perform  this  act?  Other  than  the  showing 
of  the  letter  of  May  25,  1917,  to  Uorton,  noth- 
ing was  done  by  Splnntng  to  bring  notice  of 
the  cancellation  of  said  policy  to  tbe  plaiotiS 
Lauman.  The  letter  of  June  1,  1917,  was 
written  and  mailed  by  Horton  &  Son  to,  and 
received  by,  I^umao,  as  hereinbefore  set  forth. 
If, we  bought  that  Horton  &  Son  had  author- 
ity* to  receive  notice  of  cancellation,  and  to 
-cancel  the  policy,  then  we  doubtless  should 
hold  that  the  letter  of  the  special  agent  to 
Spinning,  of  date  of  May  25,  1917,  and  by 
Spinning  shown  to  Horton,  was  a  soffidrat 
notice  of  cancdUtion,  regardless  of  Borton  & 
Son's  letter  <rf  June  1,  1917,  to  plaintiff,  just 
referred  to. 

"Appellant  attempted  to  prove  by  the  wit- 
ness Spinning  that  at  the  time  Horton  placed 
flio  word  'Cancded'  on  the  'Daily*  that  he 
(Spinning)  'believed  that  Horton,  or  Horton  & 
Son,  had  the  right  to  receive  notices  of  can- 
ceBation,*  by  asking  him  if  he  thought  and  was 
ot  the  opinion  or  belief  that  Horton  &  Son 
had  the  right  to  cancel  the  policy  of  insurance,* 
and  also  if  he  'believed  that  Horton  &  Son, 
or  the  Mr.'  Horton  that  put  liiat  cancellation 
there,  had  authority  to  cancel  that  policy*— to 
all  of  which  questions  objections  were  inter- 
posed and  by  the  court  sustained.  Error  Is 
predicated  upon  each  of  such  rulings. 

"The  record  shows  that  Spinning  was  em- 
ployed aa  a  bookkeeper  by  Horton  &  bon,  and 
that  he  was  conversant  with  t^e  practice  and 
custom  of  the  firm  in  the  matter  of  the. can- 
cellation of  Insurance  poUdea— which  was,  that 
in  every  case  the  assured  was  given  notioe  of 
cancdlation.  Indeed,  Mr.  Horton  himself  cor- 
roborated Spinning  in  this  regard,  and  goes 
somewhat  furthur  when  he  testifies:  'Our  cus- 
tom was  first,  to  protect  the  assured  in  some 
other  comxHuiy,  and  to  notify  him  by  dther 
ssmjinj  Vir*  a  new  poUcsy  or  adiiiiBg  Mm  tliafe 


we  coold  not  r^dace  it,  and  reotisst  tiie  retom 
of  the  other  policy ;  and  when  tiie  otiier  poB^ 
esme  back,  or  whm  ih*  notiim  eoos  duly  ffivmt 
to  M»  of  the  oane^lation,  thm  was  the  Mum 
<Aat  «*«  ttimped  that  "Ooooeled.'* '  (Italiea 
onrs.)  Horton  further  testified  that  he  main- 
tained the  foregoing  practice  in  every  inatanoe. 
Under  these  circumstances  Horton  &  Son  were 
mere  brokers,  and,  being  such,  were  without 
authority  to  accept  notice  of  cancellation.  Far- 
num  V.  Phceniz  Ins.  Co.,  Sa  CaL  346,  28  Pac. 
869, 17  Am.  St.  Be^.  2S8.  This  record  eontsinii 
nothing  which  brings  Horton  ft  Son  within  th« 
pnrriew  at  sectica  2300  itf  the  OitU  Ood*. 
The  fact  that  an  agent  was  employed  to  plao* 
insArance  does  not  make  him  an  agent  ^  can- 
cel the  policy  on  briialf  of  the  owner  of  the 
property.'  Cronenwett  r.  Iowa  Underwriters, 
etc.  186  Pac.  824. 

"It  is  contended  by  appellant  that  *the  fticts 
proven  condusively  show  that  Horton  was  the 
agent  of  plaintiff  for  the  purpose  of  obtaining 
pdidos  ot  insonnoe  awl  to  reedye  notices  of 
and  agree  to  caucsUatioD  of  pdldea.'  Bnt 
with  tills  we  sre  not  able  to  agree.  When  the 
plaintifl  Lauman  was  bdag  erosa-ezamined  by 
defendant's  cotmsd  be  was  asked  the  following 
questions  and  made  tne  following  answers:  *Q. 
Did  you  tell  him,  Horton,  to  what  amount  to 
keep  the  insurance  up?  A.  X  asked  him  to 
place  $1,000  in  garment  insurance.  Q.  You 
told  him  to  keep  it  insored  to  the  extent  of 
$2,500,  didn't  yon?  A.  $14100  on  building  and 
equipment  and  ^1,000  garment  insuraoce^  Q. 
And  you  tdd  him  to  kMtp  you  inrared  to  that 
extent?  A.  Most  assuredly,  if  be  coidd;  they 
caimot  always  keep  it  They  do  it  to  the 
best  of  their  ability,  I  presume,  but  p^tides 
are  sometimes  canceled,  and  it  is  hard  to  place 
insurance.'  Standing  alone,  this  might  sup- 
port the  broad  asserticm  of  appellant,  but, 
viewed  in  the  light  of  the  whole  testimony,  we 
do  not  feel  at  liberty  to  disturb  the  finding  of 
the  teamed  trial  court  that  'it  is  not  true  that 
on  the  25th  day  of  May,  1917,  tbe  defendant 
didy  or  regularly,- or  at  all,  notified  tbe  plain- 
tiffs, or  dtiter  of  them,  In  writing,  or  at  all, 
that  all  Uability  under  said  policy  of  insurance 
on  behalf  of  the  defendant  to  said  plaintiffs 
would  cease  and  determine  within  five  days  aft- 
er the  receipt  of  such  notice,'  and  'that  It  ia 
not  true  that  said,  or  any  such  notice^  was  re* 
cdved  by  tbe  plaintiff,  or  either  of  them,  on 
May  27,  1917,  or  at  alL' 

"Tbe  facta  in  the  case  of  Ferrar  T.  Western 
Assarance  Co.,  80  GaL  App.  488,  lfi8  Pac.  60^ 
Oil,  to  which  our  attentim  is  cidled,  were  very 
different  from  those  in  the  ease  at  bar,  in  that 
in  the  case  cited  there  was  notiiing  to  cause 
a  conflict  of  ideas  or  opinion  on  tbe  questifsi 
of  authority  of  the  insurance  agent  to  ke^  up 
the  insurance,  etc.,  and  the  court  there  found 
that  both  tbe  evidence  and  the  'course  of  deal- 
ing* supported  the  condusiim  there  reached. 
In  the  instant  case  the  evidence,  taken  as  a 
whole,  amply  aupporto  the  finding  of  the  trial 
court,  and  there  is  no  *oouiae  of  dealing*  efr- 
tablisfaed,  except  that  whidi  is  in  direct  con- 
flict to  the  position  taken  by  defendant,  as  wa 
shall  presently  see, 

"Under  those  ccmditioos  we  fail  to  see  any 
basis  for  the  questions  objected  to.  There  it 
absdutdy  notiiing  upon  which  Spinnii^  could 
basa  an  cvinion  wbicb  would  instify  •  eondv- 
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«iMt  on  hfs  part  that  Horton,  or  Horton  &  Son, 
bad  authority  to  receive  notice  of  cancellation 
for  plaintiff  Lauman  of  any  policy,  except  as 
provided  by  the  terms  the  policy  and  in.  ac- 
cordance with  the  custom  end  practice  of  the 
ofSce.  Indeed,  Horton's  act  in  reference  to 
the  policy  here  invi^Ted  was  a  departure  from 
that  custom;  and  certainly  there  is  nothing 
in  this  record  whidti  can  be  construed  as  a 
'coarse  of  dealing*  to  authorize  such.  The  let- 
ter of  June  1,  1917,  r^erred  to  above,  we  think 
speaks  in  stentorian  tones  in  support  of  plain- 
tifE's  contention,  and  is  a  mute  witness  which, 
in  our  opinion,  corroborates  the  evidence  of 
both  Horton  and  Spinning  on  this  point  Eb- 
peciaUy|doefi  it  point  to  the  fact  that  on  that 
date  Horton  &  Son  did  not  themselves  believe 
that  they  had  any  authority  to  receive  notice 
of  cancellation  or  .to  cancel  the  policy,  except 
by  following  the  usual  custMn  of  tiie  office  and 
according  to  the  terms  <tf  the  policy.  It  must 
be  obvioQS  that  had  Hortm  &  Siui  believed 
that  the  firm,  or  any  member  thereof,  possessed 
such  authority,  there  was  no  occasion  what- 
ever for  the  writing  of  that  letter. 

"Another  significant  fact  in  this  case  Is  that 
deC^daut  nownere  in  this  record  makes  any 
attempt  to  show  an  express  direct  statement 
or  action  by  plaintiff  authorizing  Horton,  or 
Horton  &  Son,  to  accept  notice  of  or  to  agree 
to  a  cancellation;  and,  as  we  have  already  seen, 
there  is  a  complete  abs^ce  fit  any  evidence 
which  would  authorize  the  departure  from  the 
regular  custom  and  practice  of  the  office  which 
was  proven  in  this  case.  We  think  the  court 
was  correct  on  the  rulings  in  question. 

"The  record  further  shows  that  Spinning,  as 
regards  the  Concordia  agency,  was  an  inde- 
pendent operator,  and  that  th«  firm  of  Horton 
&  Son  was  acting  as  broker  for  him.  As  such 
brokers,  Horton  &  Son  had  no  authority,  as 
we  have  seen,  to  issue  or  cancel  any  Oon- 
cordia  policy.  Under  such  conditions,  the  mere 
act  of  placing  the  impression  of  a  mbber  stamp 
'Canceled'  upon  Spinning's  'Daily'  by  Horton, 
as  already  referred  to,  was  unavailing.  As  to 
both  the  Concordia'  Company  and  plaintiff  Lau- 
man, Horton,  in  a  legal  sense,  was  a  mere 
meddler  or  interloper.  We  have  looked  in  vain 
for  any  evidence  'to  prove  the  authority,  os- 
tensible  or  otherwise,  of  Horton  &'  Son  to  re- 
ceive notice  of  caneellaticMi  or  to  cancel  any 
policy  of  insurance,  particularly  with  respect 
to  the  policy  in  question.  Admittedly,  the  only 
thing  Spinning  did  was  to  show  Horton  the 
letter  of  May  25,  1917,  to  which  we  have  al- 
ready adverted. 

"If  we  assume  that  horton  &  Son  was  in 
fact  Lauman's  agent,  then  we  are  confronted 
with  the  query:  Was  this  letter  which  they 
mailed  June  1,  1817,  to  Lauman,  a  compliance 
with  the  terms  of  the  policy  as  a  notice  of 
cancellation  V  Manifestly  not.  As  we  under- 
stand it,  the  rule  is  'that  an  agency  to  procure 
insurance  is  ended  when  the  policy  is  procured 
and  delivered  to  the  principal,  and  the  agent 
has  no  power  after  the  policy  is  so  delivered 
to  consent  to  a  Cancellation,  or  to  accept  no- 
tice of  an  intended  cancellation  by  the  insurer; 
and  evidence  of  a  usage  to  give  notice  to  a 
broker  is  inadmissible,  where  the  policy  re- 
quires notice  to  the  insured.'  14  B.  &  Ij*  f 
188;  Famum  t.  Phoenix  Ins.  C3o.,  sopra.  For 
these  reasons  it  follows,  we  tUnh;  that  Horton, 
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or  Horton  ft  Son,  were  not  the  agents,  or  agents 
with  authority,  to  receive  notice  of  cancella- 
tion, and,  no  such  notice  having  ever  been 
given  to  plaintiti',  that  the  policy  was  in  foil 
force  and  effect  at  the  time  of  the  fire. 

"It  further  occurs  to  us  that  the  defense  ia 
this  acti(m— the  claim  that  the  policy  was  can- 
celed, and  hence  Toid  at  Uie  time  of  the  fire- 
is  deariy  the  result  of  an  afterthought.  In 
view  of  the  recognititm  by  the  special  agent  <tf 
the  company  of  the  exiitence  and  vitality'  of  the 
policy  in  qnestion,  admitting,  as  he  did,  the 
company's  liability  as  to  items  1  and  3  iJiere- 
of,  we  cannot  escape  this  conclusion.  .  Had  the 
company  considered  the  policy  canceled,  then 
it  doubtless  would  have  taken  the  podtion 
that  tiiere  waa  nothing  to  negcrtlate,  and  denied 
all  liability.  This  it  did  not  do." 

[4-8]  Upon  a  careful  reconsideration  of  re- 
spondents' contentlfflis  (1)  that  there  is  evi- 
dence in  the  record  to  sustain  the  finding  of 
the  trial  court  as  to  item  2  of  the  covering 
clause  of  the  policy,  and  (2)  that  the  defend- 
ant company,  by  its  failure  specifically  to  dis- 
agree with  the  amount  claimed  by  the  asanr- 
ed  under  this  Item  of  the  policy.  Is  deemed  to 
have  assented  thereto,  we  conclude  that  botb 
should  be  sustained.  Item  2  of  the  policy 
covers  loss  to  the  extent  of  $1,000  In  mer- 
chandise of  every  descriptiim  contained  In 
the  building,  provided  the  insured  shall  be 
liable  by  law,  for  loss  or  damage  thereto  or 
shall  have  spedflcally  asstmied  liability 
therefor.  The  court  fonnd  that,  under  this 
item,  the  plaintiff  paid  or  assumed  claims  of 
third  persons,  to  whom  he  was  responsible 
for  goods  destroyed  by  the  fire,  aggregating 
$1,000,  the  full  amount  of  the  insurance  cov- 
ered by  item  2.  Appellant  contends  tbat  no 
proof  of  the  value  of  the  goods  lost  waa  sob- 
mitted,  and  that  therefore  the  finding  1>  not 
Justified  by  the  eyldence. 

The  policy  contains  the  fcdlowlng  prori- 
slon: 

"Atoartainment  of  Amount  of  £ots.-^nus 
company  shall  be  deemed  to  have  assoited  to 
the  amount  of  the  loss  claimed  by  the  insured 
in  his  preliminary  proof  of  loss,  imlees  within 
twenty  days  after  the  receipt  thereof,  or,  if 
verified  amendments  have  been  requested,  with- 
in twenty  days  after  their  receipt,  or  within 
twenty  days  after  the  receipt  of  an  affidavit 
that  the  insured  is  unable  to  furnish  sudi 
amendments,  the  Company  shall  notify  the  in- 
sured in  writing  of  its  partial  or  total  dia- 
agreement  with  the  amount  of  loss  claimed  1^ 
him,  and  shall  also  notify  the  insured  in  writ- 
ing of  tfie  amount  of  loss,  if  any,  the  company 
admits  on  each  of  the  different  articles  or 
properties  set  forth  in  the  preliminary  proof 
or  amendments  thereto." 

After  reviving  the  preliminary  proof  of 
loss,  the  adjuster  for  defmdant  wrote  to 
Lauman  as  follows: 

"The  aforesaid  Concordia  Fire  Insurance 
Company  disagrees  with  you  as  to  the  amount 
of  the  loss  and  damage  doimed  by  yon  on 
any  and  all  articles  covered  under  the  second 
Itm  of  Oe  fftm  as  attadwd  to  the  pcUey  and 
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deacdbed  ai  *merduindlaB»*  ud  does  not  admit 
that  Ton  Buatained  uxj  Ion  or  daniage  under 
this  item  1^  reaBm  of  safd  fire,  as  you  hara 
failed  to  show  tiiat  tlie  goods  destroyed  or 
damaged  were  your  property  or  that  yon  were 
liable  by  law  for  any  loss  or  damage  to  said 
goods,  or  that  at  any  time  prior  to  tbe  date 
of  the  6re  you  had  specifically  asBUmed  lia- 
bility therefor,  nor' do  you  furnish  any  evidence 
as  to  your  liability  to  others  in  event  said 
goods  were  held  by  you  in  trust  at  the  time 
of  tiie  fire." 

Thus,  the  Insurance  company  confined  Its 
objection  to  the  payment  of  loss  under  this 
Item  to  tbe  specific  reasons  set  forth  In  the 
letter,  namely,  the  failure  of  the  insured  to 
show  that  the  goods  destroyed  or  damaged 
were  his  property,  or  that  he  was  liable  by 
law  for  any  loss  or  damage  to  the  goods,  or 
that  he  had  specifically  assumed  liabtllty 
therefor.  No  objection  is  made  In  the  letter 
to  the  amount  of  any  loss,  but  Is  based  solely 
on  the  reasons  stated.  Proof  was  made 
that  the  plaintiff  had  assumed  liability  for 
the  goods  destroyed,  and  no  contention  Is 
urged  against  the  sufficiency  of  the  evidence 
to  sui^ort  the  court's  finding  to  that  effect. 
The  proof  of  loss  set  forth  in  detail  the  items 
paid  by  plaintlCC  to  third  persons;  and  If  the 
insurance  company  Intended  to  contest  the 
amount  of  any  particular  Item,  It  was  requir- 
ed, under  the  terms  of  the  policy,  to  specify 
the  amount  of  loss  It  admitted  on  such  item, 
otherwise  tt  must  be  deemed  to  have  assent- 
ed to  the  amount  of  the  loss  sustained  on  all 
items  to  which  no  specific  objection  was 
made.  A  general  denial  of  all  liability  would 
not  meet  the  requirements  of  Its  obligation 
under  the  policy  to  designate  the  different 
axtlclea  for  which  It  disclaimed  liability. 
Victoria  Park  Co.  v.  Continental  Insurance 
Ca.  39  Cal.  App.  347,  178  Pac.  724. 

Moreover,  we  believe  that  the  evidence  ad- 
duced by  plaintiffs  in  support  of  tbe  proof  of 
loss  was  sufficient  to  support  the  finding. 
Over  200  pages  of  the  reporter's  transcript  are 
devoted  to  tbe  testimony  of  witnesses  regard- 
ing the  amount  of  their  claims  for  goods  de- 
stroyed. Becetpts  from  vaiioiu  parties 
showing  payments  aggregating  an  amount  in 
excess  of  the  policy  were  Introduced  in  evi- 
dence without  objection  on  the  part  of  de- 
feodant  The  proof  of  loss  set  out  In  detail 
the  several  Items  bo  paid,  and  summarized 
the  total  loss  as  follows: 


Item  No.  t 

M  snlta  oC  elotlws 


Cost  Oaifa  ValiM  Ims 
U0»        1100  UW 


Tlie  plAiotUC  Lauman  was  adced  this  ques- 
tion: 

*T  will  ask  you  If  that  information,  that  data, 
and  those  schedules  and  proofs  of  loss,  were 
true  at  tiie  time  you  furnished  them,  according 
to  your  bast  knowledge,  information,  and  be- 
llefr 
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— to  which  he  answereA: 

"At  that  time  they  were  faralshed  to  the  best 
of  my  knowledge  and  belief  as  correct" 

While  In  many  tnstasces  flie  witnesses  did 
not  testify  direct^  as  to  tbe  value  of  the 
goods,  the  tact  that  fhey  had  submitted 
claims  for  the  amount  of  their  losses,  and 
that  th^  tecebits  had  been  Introduced  and 
received  in  evidence  without  objection,  and 
that  the  witnesses  were  not  erosa-examlned 
as  to  values,  taken  in  conjunction  with  the 
proof  of  loss  and  the  testimony  last  above 
quoted,  Is,  we  think,  snfltelent  to  sostaln  the 
finding  '«s  to  item  2  of  the  policy,  which  is 
the  basis  of  this  Utlgation. 

[T,  I]  From  the  recwd  It  appears  ttiat  con- 
siderable time  was  consumed  In  the  trial  of 
the  case.  The  iwesnmptltm  is  that  private 
transactions  have  beea  fair  and  regular. 
This  prenmiptlai,  if  not  omtroverted,  is  sat- 
isfactory. The  time  to  raise  tbe  point  of  the 
competency  of  the  evidence  omceming  the 
Item  now  under  omaldenttlon,  If  considered 
not  competent,  was  during  the  trial  of  tills 
esse.  "The  defmdant  cannot  remain  silent 
and  take  the  chance  of  a  favorable  Issue,  and, 
losing,  urge  as  a  ground  for  reversal  an  error 
which,  but  for  bis  sUeiKre,  might  never  have 
found  its  way  Into  the  case.  His  failure  to 
object  Justly  gives  rise  to  the  inference  that 
at  the  time  be  saw  no  injury  being  dope  blm, 
and  he  cannot  complain  on  being  met  here  by 
a  barrier  arising  ftrom  his  own  omission." 
People  V.  Kramer,  117  Cal.  647,  49  Pac.  842. 
This  ruling,  a  fortiori,  Is,  we  think,  especial- 
ly applicable  here. 
Judgment  affirmed. 

We  concur:  FINLAY&ON,  P.  J.;  WELI-- 
EB,  JJ. 


STIRNUS  V.  ADAMS  et  al.  (Civ.  3567.) 

(District  Court  of  Appeal,  Pirst  District.  Divi- 
sion 1,  California.  Dec.  SO,  1920.  Hearing 
Denied  by  Supreme  Court  Feb.  28,  1921.) 

1.  Appeal  and  error  «=9lOI2(2)  —  Coaoluslons 
supported  hy  evidence  not  disturbed,  though 
court  believes  prepoaderance  the  other  way. 

Where  there  is  sufficient  evidence  of  tangi- 
ble weight  to  support  the  conclusion  of  the  trial 
court,  it  is  not  within  the  province  of  the  Court 
of  Appeal  to  disturb  the  findingB,  though  it  be- 
lieves that  the  preponderance  of  the  evidence 
is  against  the  findings. 

2.  Vendor  and  purchaser  «=>37  (5)  —  Belief  of 
truth  of  representations  or  ignorance  of  falsi- 
ty Immaterial. 

Under  Civ.  Code,  |  1572,  a  positive  asser- 
tion, in  a  manner  not  warranted  by  the  informa- 
tion of  the  person  making  it,  of  that  which  is 
not  true,  if  made  to  Induce  another  to  enter  in- 
to a  land  contract,  is  actual  fraud  invalidatlnf 
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tiie  oontnict,  dumgli  ffae  partr  maUns  as- 
s«rtioQ  believed  it  to  be  trae,  or  did  not  know 
that  it  was  falne. 

3.  Vemior  and  iiurchaser  «=^36(2)--FalH  as- 
sertion of  matters  of  fact  to  ladaoe  contract 
held  to  authorize  oanoellatlon. 

Positive  assertion  of  matters  of  fact  by  a 
vendor's  agent  to  tbe  purchaser  concerning  the 
conditfoo  ^  an  orchard  about  which  the  pur- 
chaser had  no  knowledge;  when  false  and  made 
for  the  pnrpose  of  Indadng  the  pnrehaaer  to 
enter  Into  the  contract  and  when  believed  hy 
him,  justifies  a  cancellation  of  the  contract. 

4.  Vendor  and  purchaser  <s=>37(6)-JHisreprft- 
sentations  held  material. 

Stntesnenta  hj  a  vendor's  agent  that  the 
aje  of  an  orchard  was  only  15  years  when  it 
'nas  Aetween  25  and  30  years  old,  and  that 
there  was  nothing  wrong  with  it  when  It  was  in 
a  diseased,  Infected,  and  mn-down  condition, 
were  miastatemaita  of  material  facts  jnatUylng 
a  resdssion. 

.5.  Vendor  aid  purchaser  ^=336(1)— Purchaser 
entitled  to  rescind  If  property  would  have 
been  worth  more  If  representations  true. 

One  induced  to  parcbaee  land  by  false  rep- 
resentaHons  may  recover  back  the  amount  paid 
by  him  if  the  property  would  have  been  worth 
more  if  the  representations  had  been  true, 
though  the  property  is  worth  the  agreed  par- 
chase  price. 

6.  Vendor  aM  parohator  «es>37(4)— Purohaaer 
entitled  to  raly  on  vendor's  reprosoRtations. 

Where  a  purchaser  of  land,  though  visiting 
it  on  several  occasions,  was,  to  tbe  knowledge 
of  the  vendor's  asent,  unable  to  Judge  for  him- 
self as  to  the  real  condition  of  an  orchard  be- 
cause of  hie  entire  lack  of  experience  in  hor- 
ticulture, he  was  justified  in  relying  on  the 
agent's  positive  statements  as  to  the  age  of 
the  trees  and  that  there  was  nothing  wrong 
with  the  orchard. 

7.  Vendor  and  purchaser  «=9334(2)— Purchas- 
er entitled  to  recover  amount  paid  when  rep- 
resentations, false. 

When  representations  by  a  vendor  or  his 
agent  concerning  land  could  not  be  made  good 
by  them,  they  could  not  in  equity  and  good  con- 
science retain  the  payment  made  on  the  land  by 
the  purchaser,  where  he  refused  to  complete 
the  contract. 

8.  Principal  and  agnnt  ^> 1 56— Vendor's  afont 
participating  In  frand  liable  for  mtnm  of  pay- 
ment by  purchaser. 

Under  Civ.  Code,  |  2di3,  as  to  agent* s  re- 
iponsibility  to  third  persone,  a  vendor's  agent 
who  participated  in  fraudulent  representations, 
whereby  a  purchaser  wan  induced  to  purchase, 
was  equally  responsible  with  the  vendor  for  the 
return  of  money  paid  by  the  purchaser,  though 
he  acted  as  agent  and  had  paid  the  mon^  over 
to  his  prindpaL  ' 

Appeal  frcHn  Superior  Court,  0117  tia^ 
County  of  San  Itandscoi  Daniel  O.  Deasy. 
Judge. 


BBFQRTBB  (Ca^ 

Aetleo  H.  (K  StfaCBW  w^diat  V.  O.  Ad- 
ams and  another.  Prom  a  judgment  f<fi 
plaintiff,  defendants  appeal.  Affirmed. 

J.  R.  Ollbert  and  Geo.  J.  Steiger,  Jr.,  both 
of  San  Francisco,  for  appellants. 

A.  P.  DessouslaVy  and  P.  A.  Bergerot,  twth 
of  San  Frandlsco,  tar  reiqwndent. 

BABDIN,  Justice  pro  tem.  In  this  action 
the  plaintiff  filed  his  complaint  praying  for 
Judgment  against  tbe  defendants  In  the  sum 
of  $1,000  as  money  bad  and  received  by  them 
to  and  for  the  use  of  the  plaintiff.  The  de- 
fendants admitted  rec^pt  of  the  sum  stated, 
but  denied  any  liability  to  plaintiff  upon  the 
ground  that  this  sum  represented  the  amount 
of  a  deposit  paid  upon  a  ct^tain  contract  of 
sale  of  real  property  belonging  to  defendant 
Adams,  and  \iihlc&  defendant  Lyon,  as 
agrat,  had  sold  to  the  plaintiff,  and  wblcb 
sum  It  was  agreed  would  be  forfeited  by  the 
purchaser  (one-half  thereof  to  each  of  de- 
fendants), if  he  failed  to  complete  the  terms 
of  the  agreement  of  sale.  The  real  property 
referred  to  contained  approximately  19  acres 
of  land,  practically  all  of  wblch  was  planted 
as  an  orchard. 

The  defendant  Lyon  filed  a  cross-com- 
plaint, alleging,  in  effect,  among  other  things, 
tlie  promise  of  the  plaintiff  to  pay  to  Lyon, 
in  the  event  that  plaintiff  breached  his  ccmi- 
tract  of  purchase,  the  further  sum  of  $1,250 
as  a  broker's  commission  for  negotiating  the 
sale.  The  plaintiff  answered  the  cross-com- 
plaint, alleging  that  the  contract  was  procur- 
ed by  reasOTi  of  the  fraudulent  representa- 
tions of  the  defendants  as  to  the  quality  of 
the  said  orchard.  Upon  the  Issues  In  this 
manner  framed  the  case  was  tiled  and  judg- 
ment followed  in  favor  of  the  plaintiff. 

The  court  found  upon  the  issues  of  fraud 
substantially  as  follows:  That  prior  to  the 
signing  of  Uie  agreement  of  the  purchase  of 
said  real  property  the  defendants  falsely  and 
fraudulently  repi'esented  to  plaintiff  that  the 
trees  In  said  orchard  wore  about  15  years 
old,  whereas  tbe  same  were  in  fact  23  to  30 
years  old;  that  prior  to  such  signing  said 
Lyon,  as  the  agent  of  said  Adams,  falsely 
and  fraudulently  represented  to  plaintiff 
that  said  orchard  was  a  first-class  ortAard, 
in  the  best  possible  condition,  and  that  there 
was  nothing  wrong  with  It;  that  In  fact  the 
trees  In  said  orchard  were  badly  sunburnt, 
due  to  Insufficient  moisture  and  to  long-con- 
tinued failure  to  prevent  or  obviate  the  ef- 
fects of  such  sunburn ;  that  a  large  number 
of  the  trees  had  been  seriously  Injured  by 
the  pest  known  an  the  "peac^  borer";  that 
said  orchard  was  largely  Infected  with  oak 
root  fungus,  and  with  black  knot  or  crown 
gall;  that  the  trees  In  said  orchard  were 
Blunted  and  underdevdoped,  and  that  said 
orchard  was  not  a  first^claaa  wrcduud,  or  erou 
an  average  orchard,  hut  was  in  a  poor,  dia- 
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easeil,  and  Infected  condition;  that  said  rep- 
reseutations  were  false  and  untrue,  and  were 
known  bj  defatdants  00  to  be,  and  were  so 
made  to  induce  plalntUTs  execution  of  said 
agreement.  And  It  was  further  found  tbac 
"plaintlft  wfts  entirely  vifbout  experience  In 
regard  to  orchards,  and  in  agreeing  to  pnr- 
Cbase  said  property  relted  sol^y  upon  the 
aforesaid  misrepresentations  of  defendant" 

No  complaint  Is  made  against  the  findings 
of  the  coart  with  respect  to  the  formal  steps 
taken  for  the  rescission  of  the  agreement,  or 
the  prompdtnde  with  which  plaintiff  acted 
In  that  behalf. 

[1]  As  might  well  be  expected  in  such  a 
case  as  this,  the  testimony  was  In  sharp 
conflict  as  to  whether  the  defendants  had 
made  tlie  representations  charged  against 
them.  Bnt  a  careful  reading  of  the  record 
reveals  anffldent  evidence  of  tangible  weight 
to  support  the  condnslons  of  the  trial  court 
Under  such  droumstaJices  it  is  not  within 
our  province  to  disturb  the  findings,  even 
though  we  should  believe  that  the  prepon- 
derance of  the  evidence  adduced  inclined  the 
scales  to  ttp  the  other  way.  And  we  are  not 
unmindful  of  the  regnirements  as  to  the  de- 
gree of  pnxMC  required  to  support  findings  of 
fraud. 

It  is  urged  by  tlie  appellants  tliat  the  find- 
ings to  the  effect  that  defendant  I^on  knew 
that  the  rcpresentatlonB  referred  to  were  un- 
true do  not  find  pr<q;>er  support  in  the  evi- 
dence, and  that  for  a  like  reason  the  finding 
that  I^on  made  the  r^resentatlon  that  the 
trees  were  15  years  of  age  must  faU.  There 
Is  evidence  of  substantial  weight  which  es- 
tablishes that  L^on,  in  fact  did  state,  not  as 
his  opinion,  but  as  a  fact,  that  the  onward 
referred  to  was  a  first-class  orchard.  In  the 
best  of  condition,  well  taken  care  of  and 
about  15  years  old,  when,  as  a  matter  of  fact 
the  orchard  was  in  the  condition  and  of  the 
age  stated  in  the  findings  of  the  court  al- 
ready set  out 

[2]  It  Is  no  answer  to  the  charge  that  one 
has  made  &lse  representations  to  say  that 
It  has  not  been  shown  that  the  misstatements 
complained  of  were  known  to  be  ta.lse  by  the 
<me  charged  with  the  offense.  A  positive  as- 
sertion, in  a  manner  not  warranted  by  the 
Information  of  the  person  making  It,  of  that 
which  Is  not  true,  even  though  he  believes  It 
to  be  true.  If  made  in  order  to  Induce  another 
to  enter  Into  a  contract  constitutes  actual 
fraud.  Section  1572,  Civ.  Code.  Under  su<3i 
circumstances  it  Is  Immaterial  that  the  party 
Charged  with  fraud  did  not  know  that  what 
he  stated  was  false,  or  tiiat  he  believed  It  to 
be  true.  Qrc^c^n^esser  v.  Lake,  103  Oal.  87, 
38  Pac.  1036. 

[3]  This  Is  not  such  a  case  as  Lee  v.  Mc- 
Clelland, 120  Cal.  147,  62  Pac.  800,  where  It 
was  held  that  expressions  of  opinion,  even 
though  they  be  the  "exaggerated,  and  it  may 
be  the  rectdess,  declarations  of  an  eager  trad- 
CT,  holding  out  the  golden  promise  of  profit 


to  induce  a  sate."  cannot  be  made  the  predi- 
cate to  avoid  a  sale  up<m  the  ground  of  false 
or  fraudulent  representations.  The  state- 
ments complained  of  here,  as  shown  from  the 
drcumstauces  of  the  case,  were  positive  as- 
sertions of  matters  of  fact  not  of  opinion, 
and  related,  too,  to  material  facts  about 
which  the  purchaser  had  no  knowledge; 
They  were  made  for  the  purpose  of  Inducing 
the  purchaser  to  Miter  Into  the  contract  of 
purchase.  These  statements  were  believed 
by  plaintiff,  and  by  reason  thereof  he  entered 
Into  the  contract  and  parted  with  the  money 
sued  for.  Whllp  the  power  to  cancel  a  con- 
tract should  be  hesitatingly  exercised,  this 
seems  to  be  a  proper  case  for  resdsalon. 

[4]  It  is  not  necessary  to  here  go  Into  a 
pre<^  or  ext^ided  analysis  as  to  whether 
all  the  misstatements  attributed  to  the  de- 
fendants had  relation  to  statements  of  fact 
The  statement  that  the  age  of  the  orchard 
was  only  15  years,  when  it  was  In  fact  be- 
tween 25  and  30  years  old,  and  that  there 
was  nothing  wrong  with  It  when,  on  the  con- 
trary, It  was  in  the  diseased  and  Infected 
and  run-down  condlti<Mi  disclosed  by  the  evi- 
dence and  findings,  each,  under  the  circum- 
stances of  this  case,  constituted  misstate- 
ments of  material  facts  sufficient  of  them- 
selves  to  constitute  ground  for  the  resdsalon 
of  tho  contract.  Davis  v.  Butler,  154  Cal. 
623,  98  Pac.  1047. 

[5]  In  order  to  permit  the  plaintiff  to  re- 
cover It  was  not  essential,  as  claimed  by  tne 
defendants,  that  he  show  that  the  property 
purchased  was  worth  less  than  the  agraed 
purchase  price.  As  stated  in  Davis  v.  Butler, 
154  CSL  623,  9S  Pac.  1047: 

"It  is  enough  that  he  was  Induced,  by  false 
representations,  to  buy  property  which  would, 
if  the  represmtatlons  bad  been  true,  haive  been 
worth  more  than  it  actually  was  worth" — citing 
Spreckels  v.  GorrOI.  152  Cal.  383,  92  Pac.  1011. 

[6,  7]  The  finding  of  the  court  that  the 
plaintiff  relied  solely  upon  the  statements  of 
the  defendants  as  to  the  condition  of  the 
orchard  is  amply  sustained  by  the  record. 
And  while  it  Is  true  that  the  plaintiff  visited 
the  orchard  on  several  occasions  previous  to 
executing  the  agreement  of  purchase,  he  was, 
on  account  of  his  entire  lack  of  experience  in 
horticulture,  known  to  defendant  Lyon,  un- 
able to  Judge  for  himself,  as  to  its  real  condi- 
tion, or  to  see  the  things  that  actually  con- 
demned it  for  his  puriwses.  He  was  justi- 
fied, under  the*  circumstances  disclosed  by 
the  record,  in  relying  upon  the  statements  of 
material  facts  already  referred  to,  and  since 
the  defendants  were  unable  to  make  their 
r^resentatioos  good,  they  should  not  In  eq- 
uity and  good  conscience,  be  permitted  to  re- 
tain the  moneys  vhicb.  have  come  Into  their 
hands  by  reason  of  th^  misconduct. 

[B]  Defendant  Lyon  cannot  escape  liabili- 
ty 031  account  of  having  acted  as  the  agent 
of  his  codefendant  in  Inducing  ttie  plaintiff 
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to  enter  Into  the  contract  of  parcbase,  nor  be- 
cause he  paid  the  money  over  to  his  princi- 
pal. He  knowingly  participated  In  the  trans- 
action, held  to  have  been  fraudulent,  and  Is 
equally  responsible  with  his  codefoidant  for 
the  return  of  the  m<Miey.  Mechem  on  Agen- 
cy, 1468;  Moore  v.  Shields,  121  Ind.  267, 
23  N.  E.  89;  Gray  t.  BUls,  lU  Cal.  481.  129 
Paa  781;  2  G.  J.  827;  section  2343,  Civ. 
Code. 

'  The  judgment  la  affirmed. 

We  coDcnr:  KIOHARDS,  J.;  EERBI- 
OAN,  J. 


MolNERNEY  v.  UNITED  RAILROADS  OP 

SAN  FRANCISCO  et  al.   (Civ.  3598.) 

(District  Court  of  Appeal,  First  District.  Di- 
vision 1,  California.  Dec.  23,  1020.  Hear- 
ing Denied  by  Supreme  Court  Feb.  21,  1921.) 

1.  False  Imprisonment  4=s3l5(S)-^idlroad  held 
liable  for  assasit  and  arrest  by  ouinls  em- 
ployed dnrlag  strike. 

Where  a  street  railroad,  during  a  strike, 
employed  guards,  acting  under  instructions  from 
the  president,  when  sent  to  a  section  of  city 
where  attacks  had  been  made  upon  the  rail- 
road's employees  and  cars,  the  railroad  was 
liable  for  the  acts  of  aucb  guards  who  assault- 
ed and  arrested  a  pedestrian  in  the  mistaken 
belief  that  be  was  one  of  the  strikers  and  had 
participated  in  the  attacks;  such  assault  and 
arrest  being  within  the  acope  of  thdr  autbor- 
it7,  regardless  of  the  mistake. 

2.  False  ImprlsonmeNt  ^=319(3) —Employer 
liable  for  wrongfal  vrest  1^  employees 
tbouBh  done  with  undue  violence. 

Where  employees  were  acting  within  the 
scope  of  their  authority  in  taking  into  custody 
a  person  believed  to  be  guflty  of  nnlawfol  acta, 
the  fact  that  they  did  so  with  undue  violence 
or  with  insulting  speech  did  not  absolve  em- 
plf^er  of  liability  for  the  wrongful  action  in  the 
course  of  making  the  arrest. 

8,  Fal8«  Imprlsonnant  «S98I— Evidanoe  held 
InsnfRclesi  to  warrant  sxemplary  damages 
for  malice. 

In  action  against  a  street  railroad  for  as- 
sault and  false  imprisonment  by  its  guards  em- 
ployed to  protect  property  during  a  strike,  evi- 
dence held  insufficient  to  sbow  malice,  fraud,  or 
oppression,  so  as  to  warrant  a  verdict  for  ex- 
emplary damages. 

4.  Corporations  <3=»498— Wtaen  oorperatlei  lia- 
ble In  exemplary  damages. 

A  corporation  may  become  liable  in  exem- 
plary damages  where  an  act  of  one  of  its  em- 
ployees done  in  ill  will,  or  in  actual  malice,  or 
under  circumstances  of  fraud  or  oppression,  is 
done  with  the  knowledge  or  under  the  express 
Erection  of  its  superior  officials  having  power 
to  bind  the  corporation,  or  if  done  without  such 
knowledge  of  direction  is  thereafter  ratified 
by  such  officials,  with  full  knowledge  as  to  tbe 
wilUal  and  malicious  quality  of  such  acts. 


5.  Master  and  servaat  ^s»333--enptoyer  aoed 
with  emptoyee  far  aets  of  employee  done  m> 
der  dIraeiloM  aet  exeMrated  by  verrilet  far 
employee. 

In  action  against  emplt^r  snd  employee 
for  assault  and  false  arrest  of  plaintiff  by 
employee  under  express  directions  of  employer, 
the  verdict  of  the  jury  in  favor  of  the  em- 
ployee did  not  exonerate  the  employer  from 
liability;  the  employer  in  such  case  being  sued 
as  a  joint  participant  in  tbe  wrongful  acts. 

6.  costs  €s»24i— No  costs  to  either  party  on 
appeal  where  Item  of  $500  was  stricken  from 
Judgment. 

In  an  action  for  assault  and  false  imprison- 
ment, where  plaintiff  was  awarded  $2,000  as 
compensatory  damages  and  $500  as  exemplary 
damages,  the  appellate  court,  iu  modifying  the 
judgment  by  striking  therefrom  the  item  of 
$500  assessed  as  exemplary  damages,  wQl  re- 
quire each  par^  to  pay  its  costs  oa  appenl. 

Appeal  from  Superior  Court,  Cl^  and 
County  of  San  Francisco ;  Bernard  J.  Flood, 
Judge. 

Action  by  Mlcha^  Mclnemey  against  the 
United  Kailroads  of  San  Francisco  and 
others.  Judgment  for  plainttfC  against  the 
named  defendant,  and  the  named  defendant 
appeals.    Affirmed  as  modified. 

Wm.  M.  Cannon  and  Wm.  M.  Abbott,  both 
of  San  Francisco  (Klngsley  Cannon,  of  San 
Francisco,  of  couneel),  .for  appellant. 

Daniel  A.  Byan,  of  San  Frandecok  for  re* 
spondent. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  in  the  plaintifiT's  favor  in  an  action 
for  damages  for  an  alleged  assault  and  false 
ImpElsonmeDt.  The  cause  was  tried  before 
a  Jury,  which  awarded  the  plaintiff  the  sum 
of  $2,000  as  compensatory  damages  and  $500 
83  exemplary  damages. 

There  were  four  defendants  other  than  tJie 
appellant  herein  who  were  at  the  time  of  the 
plaintiff's  alleged  Injuries  its  employees.  As 
to  three  of  these— Henry  Jones,  M.  Glenuon, 
and  John  W.  Lynch — a  nonsuit  was  granted. 
As  to  the  other  codefendaut,  Charles  6. 
Fitch,  the  verdict  of  the  jury  was  In  his  favor. 
A  motion  for  a  new  trial  was  made  by  the 
other  defendant  United  Railroads,  which  the 
trial  court  denied,  whereupon  this  appeal  was 
taken. 

The  alleged  assault  upon  and  ImpristHimeut 
of  the  plaintiff  trom  which  his  dalm  tm 
damages  arose  occurred  In  the  city  of  San 
Francisco  on  the  evening  of  August  22, 1917. 
A  strike  was  at  that  time  in  progress  among 
many  of  the  onployeea  of  the  United  Rail- 
roads. Tills  strike  was  being  resisted  by  the 
latter,  which,  with  tbe  aid  of  its  nonstrlklng 
employees  and  other  persons  replacing  tbe 
Btrlkera,  was  endeavoring  to  operate  Its  can 
upon  the  streets  Of  said  dty,  and  also  to  re- 
sist assaults  upon  those  atfcanptlng  to  oper- 
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ste  Its  STstanit  and  to  prevent  thrwtened  In- 
jury to  or  destmctlon  of  its  can  and,  otber 
pnpertf.  It  was  a  tbn^  of  violence  on  botb 
sides  of  the  controTersy.  On  the  part  of  tJbe 
strikers  and  tbelr  sympathlzera  freqnent  as- 
saults were  being  made  upon  tboae  who  were 
repladi^  them  upon  the  cars,  dniing  which 
weapons  were  freely  used  and  mlasUes 
thrown,  striking  the  cars,  breaking  their  win- 
dows, and  otherwise  mutilating  and  render- 
ing nnsenrlceable  the  railroad  luroperty. 
On  the  part  of  the  railroad  Tlgorous  ^Eorts 
were  being  made  to  protect  Its  emjdoyees 
from  assault  and  Its  property  from  destmc- 
tlon, and  otherwise  to  discourage  the  strikers, 
and  arrest  or  disperse  those  Indulging  In  or 
disposed  to  violent  or  destructive  acts.  The 
president  of  the  United  Ballroads  corporation 
had  instructed  his  Immediate  subordinates  to 
employ  guards  and  to  "spare  no  expense  nec- 
essary to  keep  the  cars  running  or  necessary 


and  In  whidi  were  12ie  men  wnt  oat  by  13w 
defmdant  Fitch  as  aforesaid,  drove  -ao  and 
st(qra>ed  near  the  plalntia  and  his  companions, 
wheu  aewal  of  its  occupauta  got  out,  and. 
laying  hold  of  the  plaintiff,  made  a  violent 
assault  upon  him,  striking  blm  over  the 
heed  so  as  to  render  him  unconsdons,  and 
throwing  him  into  the  car  and  luridlng  him 
there,  whila  the  machine  made  off  In  the 
directum  of  the  tables  and  garage  tnm 
which  It  had  bew  sent  forth.  Upon  the 
IdalntUTa  partial  recovery  of  consciousness 
he  began  to  struKle  and  call  for  help,  when 
lie  was  again  violently  assaulted  by  his  cap- 
torsi  with  vl<^t  and  abusive  epithets;  wh»i 
the  machine  with  Its  occupants  readied  the 
gate  of  the  stables  and  garage  they  found  it 
closed,  but  it  was  t^ttfwd  upon  signal  to  ad- 
mit the  car  and  Immediately  closed  again, 
not,  however,  until  the  plalntitt  by  his  eries 
had  attracted  the  attention  of  two  policemen, 


for  the  protection  of  passengers  er  the  com- 1  who  forced  their  way  Into  the  indosure,  and. 


pany's  employees  or  the  company'a  property. 
On  the  afternoon  of  the  day  upon  which 


taking  the  plaintiff  from  his  captors,  went  at 
once  with  him  and  them  into  the  office  of  the 


the  plaintiff  received  the  injuries  of  which  he  defendant  Fitch.  Upon^rrlvlng  in  the  lat- 
complalns,  Charles  G.  Fitch,  one  of  the  de-  ter's  presence  the  plamtlff's  assailants  ac- 


fendants  herein,  was  employed  by  the  United 
Railroads  In  the  capacity  of  foreman  In 
charge  of  the  stables  and  garage  of  his  em- 
ployer located  on  Turk  street  between  Web- 
ster and  Fillmore  streets;  in  said  dty  which 
was  at  the  time  the  headquarters  of  a  con- 
siderable number  of  men  who  were  bslugused 
as  patrolmen  and  guards  to  protect  the  other 
uieu  and  the  property  of  the  corporation  from 
nets  of  violence  on  the  part  of  the  strikers, 
such  as  rock  tlirowing.at  the  cars  and  assaults 
upon  their  crews.  Acting  upon  instructions 
from  3Ir,  Ewing,  who,  as  superintendent  of 
construction  and  equipment  of  the  railroad, 
was  his  immediate  superior,  Mr,  Fitch  sent 
out  from  said  place  at  7:30  o'clock  on  the  eve- 
ning In  question  an  automobile  in  charge  of 
M.  Gleunon  as  driver,  with  some  six  or  seven 
'  other  persons  as  occupants,  some  of  whom 
were  codefendants  herein,  wltli  Instructions, 
to  use  his  own  words,  "to  do  patrol  work  on 
the  street,  to  try  and  protect  the  property 
In  any  way  they  could — I  would  not  say  In 
any  way  they  could,  but  to  do  anything  they 
reasonably  could  to  stop  windows  from  being 
broken,  crews  pbUed  off  cars;  to  help  them 
out."  This  automobile  with  Its  crew  of  men 
was  to  operate  on  and  In  the  vicinity  of 
Halght  street.  About  the  time  of  this  as- 
sault the  plaintiff,  who-  It  appears  was  an 
employee  of  a  publishing  house  and  was  In  no 
way  connected  with  either  the  strikers  or  the 
defendant,  was  walking  out  Halght  street 
towards  Scott  street,  and  thence  to  Page 
street,  with  several  friends,  who  were  also 
in  no  way  connected  with  the  strikers  or 
strike,  on  the  way  to  the  rooms  of  some  of 
their  number  for  a  social  evening.  While 
passing  along  Scott  street  near  Page  the  au- 
tomobile driven  by  the  defendant  Gleunon, 


cused  him  of  bedng  "one  of  the  fellows  throw* 
ing  rocks  at  the  Height  street  car."  This  the 
plaintiff  denied  as  best  he  could  In  his  bat- 
tered condition,  wh«:«upon  Fltch,  apparently 
believing  the  accusatlou,  said  to  the  pdlce- 
men,  according  to  the  plaintiff's  testimony, 
"Those  fellows  are  there  to  prove  It ;  I  want 
to  arrest  this  man  and  bringing  hhn  up  In 
court;"  whereupon  the  policemen  took  the 
plaintiff  to  the  emergency  hospital,  where  he 
was  temporarily  treated,  aud  thenoe  to  the 
city  prison,  where  he  was  searched  and 
locked  up,  remaining  In  Jail  about  two  hours, 
when  he  was  released  on  bail.  T^e  next 
morning  be  was  present  In  the  police  court, 
when  it  appeared  that  no  charge  had  been 
made  against  him,  but  Mr.  James  F.  Shee- 
han,  an  attorney  regularly  employed  by  the 
United  Railroads,  was  present,  and,  accord- 
ing to  the  plaintiff's  testimony,  made  the 
statement  that,  "I  have  loformatiou  that  this 
man  (referring  to  plaintiff)  was  throwing 
bricks  at  a  Turk  and  Bddy  street  car.  I 
am  not  ready  to  prove  It  now.  I  want  the 
caSe  put  bade  until  Saturday  morning." 
The  plalutlfTs  case  was  accordingly  contin- 
ued to  that  time,  when  Shedian  again  was 
present,  and  r^>eated.  In  substance,  his  for- 
mer statement,  with  a  reaneet  for  a  further 
continuance,  which  was  granted,  until  ttie 
following  Monday  morning,  when,  no  com- 
plaint having  yet  been  filed,  the  case  was 
dismissed.  Thereupon  the  plaintiff  «ho- 
menced  this  .action  for  damages  for  his  per- 
sonal Injuries  and  for  his  false  imprison- 
ment, alleging  that  these  acts  committed 
against  him  were  willful  and  malldous  on 
the  part  of  the  defendants,  and  praying  for 
both  compensatory  and  exemplary  damages. 
The  foregoing  are  substantially  the  £acta 
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«C  the  ctM  tt«  tSifltr  appeared  et  the  trial. , 
Tbe  detotdantB,  hatb  In  tb^  answna  and  in 
flielr  evidence  denied  Hiat  any  other  In- 
strnctione  or  authority  than  that  above  eet 
fordi  had  been  given  either  to  the  d^endant 
Fitch  or  to  those  whom  he  had  sent  forth  In 
the  antomoMIe  on  the  occasion  of  th^r  ae- 
santt  npon  the  plolntlfl  and  of  hla  captnre 
and  detratlcm.  They  also  denied  Aat  these 
acts  of  assanlt  and  detention  were  done 
^thw  wiUfDlly  or  mallfdonsly  by  the  defend- 
ants or  by  their  authority,  so  as  to  entitle 
the  plaintiff  to  exemplary  damages.  The 
jury,  however^  returned  a  vrarcUct  In  the 
plaintiff^  favor  for  both  fbrma  of  damage 
as  above  set  forth. 

[1]  The  first  Contention  urged  by  the  ap- 
pellant is  that  the  evidence  is  insnfflclent  to 
show  that  tbe  United  Ballroada  ever  author^ 
Ized  the  occupants  of  the  machine  or  any  of 
them  to  assanlt  or  imprison  the  plaintiff. 
We  are  nnable  to  sustain  this  contention. 
The  time  of  the  duration  of  the  railroad 
strl&e,  which  had  been  In  progress  for  some 
11.  days  prior  to  the  date  of  the  plaintiff^ 
Injuries,  was,  as  we  have  said,  a  time  of 
violence^  during  which  the  employees  of  the 
railroad  were  bdng  frequently  aUached,  and 
its  cars  were  \ieing  fired  npon  and  struck 
with  stones  and  other  missiles,  to  their  great 
damage,  In  some  cues  well-nigh  destruction. 
In  resisting  a  strike  attoided  with  violent 
acts  of  this  character  it  became  necessary 
for  the  raUroad  to  onploy  many  persons  to 
act  as  patrolmen  and  guards  for  the  proteo- 
ticm  of  their  nonstriking  employees  and  such 
of  Oie  traveling  public  as  might  liave  the 
liardihood  to  become  Its  passengers,  and  of 
their  care  and  other  property  from  destme- 
tlon.  It  may  be  said  Incidentally  tiiat  the 
employment  of  these  persons  for  the  above 
express  purposes  had  also  as  Its  more  or  less 
essential  purpose  that  of  discouraging  and 
rendering  ineffectual  the  strike  Itself.  Under 
these  conditions  and  with  these  objects  In 
view  the  president  of  the  corporation  issued 
the  general  order  to  his  subordinates  above 
set  forth.  It  was  under  this  general  instruc- 
tion that  there  had  been  assembled  at  the 
stables  and  garage  of  the  corporation  on  Turk 
street  a  company  of  approximately  100  men, 
who  were  to  act  under  the  direction  of 
Charles  0.  Fitch,  foreman  in  charge  there,  as 
patrolmen  and  guards.  It  was  also  under 
this  general  instruction  of  the  president  of 
the  corporation  that  Mr.  Ewlng,  Fitch's  Im- 
mediate superior  In  authority,  acted  In  In- 
structing the  latter  to  send  forth  the  automo- 
bile with  its  driver  and  occupants  to  patrol 
Haight  street  between  Market  and  Stanyan 
streets  a  short  while  before  the  assault  upon 
the  plaintiff.  The  Immediate  reastm  for  send- 
ing this  party  of  seven  or  more  patrolmen 
and  guards  to  this  region  was  that  violent 
attacks  upon  the  railroad  servants  and  cars 
were  being  made  or  threatened  In  that  im- 
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mediate  vicinity  at  flw  tlm&  Tt^  object  ot 
thus  dlspatdiing  thla  body  of  vaen  to  the 
scene  of  ezistlng  or  Impending  tarmoll  Is  a 
matter  of  eai?  Inference.  They  were  sent 
then  by  Mr.  Fitdi,  under  the  most  fftvorable 
statement  of  his  instructions  as  testified  to  by 
hlmselfr  **tai  do  anytiilng  they  reascmably 
could  to  stop  windows  from  being  broken, 
crews  pulled  <rff ;  to  help  Ihem  ouL**  It  can- 
not be  conceived  that  under  these  Instruc- 
tions those  men  arriving  at  the  scene  of  dis- 
orderly action  would  be  expected  by  tbeir 
Bup«1or  to  confine  themselves  to  merely  re- 
monstrating with  the  strikers  or  their  sym- 
pathizers, to  tbe  use  of  moral  suasion  as  the 
most  reasonable  means  of  preventing  vl<dent 
attacks  upon  the  railroad's  employees  or  prop- 
erty. Tbe  objects  of  tii^r  engagement  and 
presence  at  the  point  of  disturbance  could  not 
thus  have  been  attained.  It  was  clearly 
within  the  ^pe,  if  not  within  the  express 
letter,  of  tlieir  employment  that  they  should 
meet  force  with  force,  and  that  finding  a 
striker  or  his  sympathizers  In  fbe  act  of  at- 
taddi^  their  employer's  servants,  or  throw- 
ing stones  or  other  missiles  at  its  cars,  they 
should  do  whatever  the  occasion  required  to 
put  a  stop  to  his  unlawful  activities  and  pre- 
vent a  recurrence  of  them  upon  his  part. 
Armed  with  these  implied,  if  not  express, 
powers,  this  body  of  men  came  upon  the 
plaintiff  jjist  off  Haight  street,  and,  appar- 
ently acting  upon  the  mistaken  belief  that  he 
was  one  of  those  who  had  been  but  recmtly 
engaged  in  stoning  their  employer's  cars, 
undertook  to  put  a  stop  to  his  pemldoos 
activities  and  to  have  him  put  In  jail  for  his 
unlawful  acts.  They  proceeded,  therefore,  to 
take  him  Into  custody.  It  Is  tr.ue  that  tbey 
were  utterly  mistaken  in  regarding  him  as 
one  of  the  strikers  or  as  one  of  their  sympa- 
thizers or  allies  In  the  attack.  It  is  true  also 
that  their  methods  of  achievement  of  their 
object  and  their  method  of  arrest  were  rtif- 
flanly  and  inexcusable,  but  they  were,  never- 
theless, acting  within  the  8Co]>e  of  their 
authority  regardless  of  the  feet  that  they 
were  mistaken  as  to  the  Idoitity  and  guilt  of 
their  victim.  Johnston  v.  Chicago,  etc^  130 
Wis.  492,  110  N.  W.  424;  Robards  v.  P.  B. 
Pipe  Works.  130  Ky.  380,  H3  S.  W.  429,  18 
L.  R.  A.  (N.  S.)  923,  132  Am.  St  Rep.  391 ; 
Conchln  v.  El  Paso,  etc,  R.  H.  Co.,  13  Ariz. 
259,  108  Pac.  260,  28  L.  R.  A.  (N.  8.)  83; 
American  Express  Ga  t.  Patterson,  78  Ind. 
430. 

The  cases  which  are  dted  by  tbe  appellant 
as  sustaining  its  above  contention  do  not 
support  it,  since  In  each  of  said  cases  the 
act  of  the  employee  was  clearly  outside  of 
the  scope  of  his  authority.  Tbe  case  of 
Rahmel  v.  Lehndorff,  142  CaL  681,  76  Pac. 
650,  6.';  L.  R.  A.  88,  100  Am.  St  Rep.  154. 
Is  a  fair  sample  of  these.  That  was  a  case 
where  tbe  plaintiff  was  a  guest  at  the  de- 
fendant's hotel,  and  while  seated  at  the 
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dinner  table  was  assaulted  and  1>eateD  by  a 
dining  room  waiter.  Mr.  Oblef  Justice 
Beatty,  in  deciding  tlie  case,  very  aptly  said: 

"By  the  general  law  of  master  and  Berrant 
the  maater  is  not  llahle  for  the  malldons  torta 
of  the  servant  committed  outside  the  acope  of 
hla  employment  The  -wrongfal  act  nwBt  b« 
one  which  the  aerrant  to  empowered  onder  some 
circnmBtancea  to  do." 

So  in  the  case  at  bar  we  think  that  If  these 
employees  of  tl»e  railroad  had  conje  upon  the 
plaintiff  while  In  the  act  of  stoning  their  em- 
I^oyer'a  cars,  or  Immediately  thereafter,  they 
would  have  been  authorized  by  the  nature  of 
their  employment  to  put  a  stop  by  force,  If 
necessary,  to  his  pernldoos  activity,  and  take 
him  into  custody  for  the  purpose  of  turning 
hlra  over  to  the  authorities;  and.  this  being 
■0.  the  fact  that  they  were  mistaken  In  hlB 
identity  as  a  wrongdoer  does  not  afTect  ttkelr 
employer's  llablli^  for  their  acts. 

What  we  have  said  above  applies  also  to  the 
appellant's  next  two  contentions,  since  we  are 
satisfied  that  the  evidence  sufficiently  shows 
that  the  arrest  and  detentl(m  of  the  plaintiff 
by  his  captors  at  Scott  street,  and  by  the 
police  officers  within  the  appenonfs  qnar- 
ters  on  Turk  street,  were  authorized  and 
ratified  by  the  action  and  direction  of  the 
aroellant^s  foreman.  Mx.  Titdb,  under  fhe  be- 
lief that  the  plaintiff  had  been  guilty  of  ston- 
ing OiB  cars  of  his  enmloyer.  The  case  of 
Leslnshy  t.  Strait  ^y.  Co.,  88  Fed.  487,  81  G. 
G.  A.  573,  is  not  aathorlt7  tor  the  appellant's 
contention  In  the  abore  regard,  for  the  reason 
that  the  acts  of  the  onployee  in  that  case 
were  cleaxlT  tM^cmd  the  scope  at  his  employ- 
ment, ana  bsnee  Om  UsWlitr  of  his  employer 
OMpeoMl  w6Mj  QtMn  its  sabseqo^t  ratl- 
flcatlDn  at  feis  idiMtlioriEed  aotp  which  is  not 
the  caM  at  bu. 

[1]  The  BSM  tMMutkm  of  the  appellant 
has  reftnnM  t«  tte  allied  error  of  the 
trial  cffut  in  Urtag  two  certain  Instractiras 
with  xca|M«t  to  IIW  liaMiity  of  the  appeDant 
for  the  acts  ot  Ks  employees  done  within  the 
soops  at  ttslr  employment,  but  in  excess  ot 
fbelr  express  dlKcdon.  These  Instmctlons 
appikr  to  bfttv  teferenee  to  that  margin  of 
ezcsMlte  »mJ  which  not  Infreqnenfly  at* 
tends  1h4  Mseatlon  of  an  employer's  Instme- 
ttins,  but  4ms  not  Ue  beywd  the  scope  of  his 
eD^ofmoit,  as.  in  the  case  at  bar,  i^  as 
we  bare  HeM,  the  appellant^s  empK^ees  were 
aetli«  wtfM»  the  scope  of  th^r  authority 
la  taking  into  custody  a  person  b^leved  to 
be  golitr  «*  tmlawfttl  acts,  the  fact  that  they 
Ad  so  wlQiiundne  violence  or  witli  oppnAirl- 
ons  and  insulting  forms  of  speefSi  would  not 
absidve  ttnir  ^ployer  for  thdr  wrongful  ac- 
tion ta  tfte  course  of  making  the  arrest 
Ttonar-T.  N.  B.,  etc,  Co.,  S4  OaL  tS06. 

IttB  next  Mtatentlon  of  the  appelant  is 
that  lite  «imrt  erred  In  giving  the  tpstmo- 
ttaas  wMflb  n  gave  upon  the  subject  of  exem- 
plary damages.    The  luvellanfa  injection 


goes  not  to  the  form  or  substance  of  these  In- 
structions, but  is  based  upon  its  tdalm  that  as 
against  this  appellant  tliere  Is  no  snfiSdent 
eridoiee  of  maUoe  or  oppression  to  justiCr 
any  wdlct  tor  exemplary  damages,  and 
henoe  the  Instnictlona  npm  that  subject 
duniid  not  have  been  glvm. 

It  is  sufficient  to  say  that  as  to  both  the 
ai^tellant  and  Its  codefendant  Fltdt  the  ques- 
tion of  the  ile^t  of  the  plalntUI  to  exnnplary 
damages  was  an  apreecfly  pleaded  and  hotly 
contested  issue  In  the  case;  and,  this  being 
so,  we  think  the  case  ought  not  to  be  re- 
TcnoA  because  such  an  Instruction  was  ^ven, 
even  if  we  should  conclude  upon  a  close  ex- 
amination of  the  law  and  facts  of  the  case 
that  there  was  not  sufficient  evidence  to 
nphold  the  verdict  against  tbis  particular  ap- 
pellant for  exemplary  damages. 

This  brings  us  to  the  precise  question  as 
h^.  whether  or  not  there  was  Emffldent  evl- 
diMie  In  this  regaM  to  have  Justified  any 
vardtet  against  this  appelant  for  snch  dam- 
affM. 

[3]  Without  undertaking  to  recite  or  re- 
view In  extenso  the  evidence  in  this  case,  we 
deem  it  sufficient  to  say  that  in  our  opinion 
there  is  no  suffid^it  evidence  of  mallcck 
fraud,  or  oppression  on  the  part  of  this  ap- 
pelant against  the  plalntUT  herein  to  war- 
rant a  verdict  for  exemplary  damages  In  any 
sum.  As  between  this  plaintiff  and  this  ap- 
pellant, no  relation  whatever  Is  shown  out  of 
which  any  imputation  of  actual  ill  will  or 
malice  could  arise;  nor  Is  there  a  particle  of 
evidence  of  personal  iU  vrlll  or  malice  as 
between  any  of  the  appellant's  officers, 
^nts.  or  employees  and  this  plalntUf.  He 
was  apparently  unknown  to  each  and  every 
one  of  them  up  to  and  indudlng  the  moment 
of  his  assault  and  detention ;  nor  is  there  a 
particle  of  evidence  that  In  making  such  as- 
sault and  detention  his  captors  and  assail- 
ants bore  toward  him  any  other  lU  will  or 
malice  than  th€^  or  any  of  them  would  have 
nourished  and  manifested  Kward  any  othc^ 
person  actively  engaged  In  the  unlawful  dl- 
verBion  of  destroying  the  property  of  their 
eaasUv^.  That  they  may  have  acted  with 
nnnecessaiy  force  and  vloloice  in  assaulting 
and  arresting  the  plaintiff  would  not  suffice 
to  Justus  a  verdict  against  this  appellant  tor 
exnnplary  (damages,  in  the  absence  of  a 
showing  that  the  saperlor  officers  of  the 
corporation,,  havfaig  andunrity  to  bind  It  by 
their  directions  to  ito  snbordlnato  «npl(9«ea, 
had  ritber  expressly  sanctioned  these  esces* 
slve  acts  of  vieleno^  or  had  snbseqnenfly 
ratified  the  same  with  a  full  knowledge  of 
their  nnlawfDl  extent  and  chaiac^.  It  is> 
however,  dalmed  by  the  veapcmdeat  that 
there  Is  suffldent  evidence  of  sndi  ratifica- 
tion as  will  saflloe  to  nphold  Qw  verdict  tor 
exemplary  damages  rendered  against  the  ap- 
pellant hereto,  and  ttiat  It  Is  to  be  fOnnd  In 
three  distinct  forms  In  this  record.  Ibe  first 
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of  tbese  !■  In  Oie  erldenoe  of  actton  of  the 
defendant  Fltcta  when  tbe  tULttered  and 
bloody  plaintiff  vaa  bron^t  Into  Mb  preaoice 
blfl  captors  and  assailants.  Then  la  no 
proof  that  Fitch  had  any  prior  or  othor 
knowledge  of  him,  ex  bore  any  111  will  or 
nuUce  toward  hhn  than  that  oigendned  by 
the  assertions  of  his  snbordinates  that  he 
had  been  adzed  and  brought  into  his  presence 
as  one  gnilty  of  stoning  his  enipl<9er*B  cars* 
Had  he  been  so  guilty,  the  action  of  Fltdi 
In  Insisting  npon  hia  further  arrest  and  pun- 
ishment at  the  hands  of  the  pnbUc  offlc«s 
and  administrators  of  justice  would  have 
beoi  Juatifled,  and  could  not  be  mrged  as  any 
evidence  of  either  111  will,  fraud,  oppression, 
or  mallow  elth^  chargeable  to  hbn  or  imput- 
able to  hts  emplf^OT. 

The  second  set  of  facts  npon  whldi  the 
respondent  relies  reffers  to  the  acts  and  con- 
duct of  James  F.  Sheehan,  one  of  the  app^ 
lanfs  attorneys,  in  court  on  the  following  day 
and  the  next  two  or  three  days,  wherein  he 
Bonght  to  have  the  plaintiff  held  for  trial 
upon  the  charge  <rf  stoning  the  cars  of  tbe 
appellant  Tbe  actUn  of  said  Sheeban  In 
that  regard  canuot,  however,  be  held  to 
amount  to  a  ratification  of  any  prior  wnmg- 
fnl  acts  on  the  part  of  the  aHM^anrs  other 
emidoyees  so  as  to  Tender  it  liable  in  exeax^ 
lary  damages,  for  tbe  twof<dd  reason  that 
as  an  attorney  at  law  the  said  Sheeban  h£d 
no  authority  to  bind  the  appellant  to  a  rati- 
fication of  any  such  acts,  and  that,  even  if 
he  had  be^  ebown  to  possess  such  authority, 
be  is  not  diown  to  have  acted  with  foil  or 
any  knowledge  of  the  said  wrongful  acts 
whldi  it  is  claimed  were  ratified  by  what  he 
said  and  did  on  those  occasions. 

The  third  set  of  facts  npon  which  the  re- 
spondent basm  his  claim  of  right  to  exemp- 
lary damages  founded  upon  the  alleged  rati- 
flcatl<Ht  of  the  acts  of  Fitch  and  his  subor- 
dinates consists  in  the  showing  that  said 
Fitch  was  subsequently  advanced  by  the  ap- 
pellant to  a  snpVlor  position  In  Its  employ- 
ment after  the  appellant  is  claimed  to  have 
had  full  knowledge  of  the  circumstances,  ex- 
tent, and  gravity  of  the  plaintitTs  injuries. 
We  are  satisfied,  however,  that  the  advance- 
ment of  said  Fitdi,  depending,  as  it  well 
might,  upon  coodltlona  entirely  removed  from 
any  connection  with  plaintiff  or  his  case, 
could  not  be  raffldent  in  Itoelf  to  give  rise 
to  an  infteence  that  said  Fitdi  had  beat  ad- 
vanced as  a  mark  of  approval  or  by  way  of 
reward  for  bla  acta  and  conduct  in  relation  to 
the  plaintiff's  assault  and  arrest. 

[4]  Our  condnslon  therefore  is  that  there 
was  no  sufficient  evidence  in  this  case  upon 
which  to  base  the  verdict  r^dered  therein 
against  the  appellant  for  exemplary  dam- 
ages in  any  sum.  In  arriving  at  this  conclu- 
sion we  have  given  particular  attention  to 
the  case  of  Davis  v.  Hearst,  160  Cal.  143,  116 
Pac  630,  and  to  the  rery  full  discussion 


ttierein  contained  u  to  tbe  imfllcntlon  to  be 
gtren  to  the  provlirionB  of  section  S2M  of  the 
Givil  Code,  and  as  to  the  principles  controll- 
ing the  proof  and  finding  of  sudi  actual  111 
will,  malice  in  £act,  evil  motive,  or  malignant 
fraud  or  oppression,  as  will  anffloe  to  sustain 
a  verdict  for  ezem]^ai7  damagea.  It  ts  to  be 
remembered  that  this  appellant  is  a  corpora- 
tion, and  while  it  is  nndoubtedly  tbe  law  Unt 
a  corporation  may  become  liable  In  exem- 
plary damages  where  an  act  of  one  ot  its 
employes,  done  in  ill  will  or  in  actual  malice 
or  under  drcomstanoes  of  fraud  or  opprea- 
^n,  is  done  with  the  knowledge  or  under 
the  express  direction  of  Its  superior  officials 
having  power  to  bind  the  corporation,  or.  If 
done  without  such  knowledge  or  directton, 
is  thcrtafter  ratified  by  sudi  officials,  with 
full  knowledge  as  to  the  willful  and  mall- 
ciout  quality  of  such  acts,  no  such  conditions 
are  presented  by  the  evidence  in  the  case  at 
bar. 

It  follows  that  tiie  judgmoit  must  be 
modified  by  striking  tiierefrom  the  q>eciflc 
portltm  thereof  which  awards  exemplary 
damages  to  the  respondent 

[S]  This  brings  us  to  the  final  contention 
urged  by  the  appellant,  whldi  Is  that,  since 
the  jury  by  Its  verdict  in  favor  of  the  appel- 
lant's codefendant  Fitch  exonerated  the  lat- 
ter from  liability  for  the  injuries  of  which 
the  plaintiff  complains,  it  mast  necessarily 
be  held  to  have  also  exonerated  the  appel- 
lant as  tbe  employer  of  Fitdi  teom  liability 
for  his  acts  as  its  employee.  In  making  this 
contention  the  appellant  rellee  upon  the  cases 
of  Bradley  v.  Kosenthal,  154  CaL  420,  07  Pac 
875,  120  Am.  St  Bep.  171,  and  Thompson  v. 
Southern  Pacific  Co.,  81  CaU  App.  667,  161 
Pac.  21,  and  also  upon  certain  cases  cited 
from  other  Jurisdictions.  These  cases  are, 
however,  distinguishable  and'  are  In  fact  dis- 
tinguished from  the  case  at  bar  under  the 
authority  of  Benson  v.  Southern  Padflc  Co., 
177  Cal.  777, 171  Pac.  048,  wherein  It  Is  stated 
that  where  the  act  of  the  employee  was  one 
for  which  the  employer  was  liable  only  under 
the  applicatl(m  of  the  rule  of  respondeat  su- 
perior, the  doctrine  laid  down  In  Bradley  v. 
Bosenthal  and  the  other  above-cited  cases 
might  be  applied;  but  that  the  principle  In- 
voked in  those  cases  waa^not  to  be  gjven  im- 
plication to  a  case  where  the  employee  was 
acting  under  the  direction  of  hia  enu)layer, 
who  was  therefore  liable  not  mer^  onder 
the  rule  of  respondeat  superior,  but  rather 
as  a  joint  participant  In  tlie  acta  c<Knplained 
of,  as  where  tbe  act  was  that  of  an  onployee 
of  a  railroad  In  running  a  train  at  a  ii^l- 
gent  rate  of  speed,  and  was  done  widM*  the 
rules  of  the  railroad  requiring  sudi  a  speed. 
This  principle  and  the  case  of  Benson  v. 
Southern  Pacific  Co.,  supra,  which  sustains 
It  have  application,  in  our  opinion,  to  tbe 
facts  of  the  case  at  bar.  The  defendant 
Fitdi,  in  sending  forth  patrolmeo  and  guards^ 
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wbo  wrongfully  ananlted  and  falsely  Imiwls- 
oned  tbe  plaintiff,  was  acting  nndw  the  gen- 
eral  direetlons  of  the  superior  officials  of  the 
appellant,  which  directions,  under  the  dr- 
cuuifltances  attending  their  Issuance,  were 
iMoad  enough  to  contemplate  the  use  <hC  force 
and  Tlotence  if  necessary  In  repelling  the 
assaults  of  strikers  or  ttieir  STmpatbizers'  up- 
on those  operating  Ibe  appellant's  cars,  or  In 
arresting  such  of  these  as  were  Injuring  or 
destooying  Its  property.  In  carrying  Into  ef- 
fect these  instmctlms  Fltdi  and  his  under- 
lings were  bat  ob^ring  ordos,  and  If  they 
exceeded  th^r  du^  In  so  dtdng  throng  a 
ndstakoi  excess  of  zeal  their  principal  would 
be  liable  not  mere^  under  the  doctrine  of 
respcndeat  superior,  but  us  a  Joint  partici- 
pant In  their  wrongful  acts. 

We  think  that  any  further  p<^ts  urged  by 
the  appellant  are  covered  by  the  forgoing 
discussion. 

[I]  The  judgment  wlU  be  modified  by  strik- 
ing therefrom  tbe  item  of  $600  assessed  as 
exemplary  damages,  but  as  to  the  other  Items 
thereof  will  be  and  la  hereby  affirmed;  eadi 
party  to  pay  its  costs  upon  this  appeal. 

We  concur:  WOOD,  Presiding  Justice  pro 
tern;  KEBBIGAN,  J. 


ANDREWS  V.  PANAMA  OIL  CO.  et  al. 

(Civ.  3244.) 

(District  Court  of  Appeal.  Second  District,  Di- 
vision 2,  Oidifomia.   Dee.  81,  1020.) 

1.  Corporations  ®=»232(3)~Stookholdflrs  helit 
not  iialile  for  excess  of  par  value  of  stock 
ever  property  delivered  therefor. 

Directors  of  a  corporation  may  be  boneBtly 
mistaken  as  to  the  value  of  property  taken  in 
exchange  for  corporate  stock,  and,  in  the  ab- 
sence of  proof  that  their  overvaluation  was 
not  the  result  of  innocent  mistake,  the  stock- 
bolders  cannot  be  held  liable  to  corporate  cred- 
itors for  any  difference  between  the  true 
worth  of  tlie  property  and  the  par  value  of  the 
stock;  it  not  being  sofficienc  to  prove  merely 
that  the  property  was  overv^ued  in  tbe  ex- 
change, and  tbe  frandulent  intent  mast  be 
dearly  shown. 

2.  Corporations  «»269(l)— Burden  of  proving 
notlra  of  overvalnatloa  of  property  given  for 
stock  OB  .one  asserting  fraud. 

Tbe  burden  of  allegins  and  proving  notice 
of  overvaluation  of  property  civen  for  corpo- 
rate Btod^  by  stockbolders'  who  are  not  snb- 
scribers  to  the  stock  is  cast  on  the  party  yrho 
would  advantage  himself  of  the  responsibiUty 
resnltii^c  trosa  the  fraud.'  * 

3.  Corporations  «=»244(7)— Inaoeent  pnrohas- 
er  of  stock  sot  liable  for  dHTereace  between 
true  worth  of  property  and  par  value. 

Stocbholdera  who  are  not  subscribers  to 
the  stock  of  a  corporation  do  not  assume  tbe 


unpaid  portion  of  the  subscription  price,  when 
it  appears  they  have  accepted  stock  ostensibly 
fully  paid,  but  In  reality  Issued  as  such  in  ex- 
change for  property  at  a  gross  overvaluattoot 
where  they  have  no  knowledge  of  tbe  transac- 
tion tbrougb  which  .the  watered  stock  was  is- 
sued. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  L.  H.  Valentine,  Judge. 

Action  by  Claud  6.  Andrews  against  the 
Panama  Oil  Company,  and  others.  From  an 
advene  judgment,  plaintiff  appeals.  Af- 
firmed. 

Heiuy  K.  Nwtoo,  Boy  V.  Rhodes,  and  Wil- 
bur Bassett.  all  of  Los  Ai^reles,  for  apptiOant 

John  A.  PowdU  Qoodwln  &  Uorgrage^  and 
a  0.  Mishler,  all  of  Los  Ang^,  for  reepond- 
ents. 

WELLEB,  J.  Plaintiff  seeka  by  this  suit  to 
subject  alleged  unpaid  aub8CrU>tion8  at  the 
defendants,  as  stockholders*  to  the  payment 
at  the  corporatl(«'s  indebtedness.  The  Pan- 
ama  OH  Company  was  organised  under  the 
laws  of  California  in  May,  1912,  with  an  au- 
thorized capital  Btodc  of  2,000,000  shares,  of 
the  par  value  of  $1  each.  On  May  24,  1012, 
one  J.  B.  Hedrlck  offered  to  transfer  to  the 
corporation,  in  exchange  for  all  ot  its  capital 
stock  fully  paid,  certain  property,  craisiatlng 
oi  stock  in  another  oil  ccnnpany,  an  option  In 
favor  of  Hedrlck  and  a  lease  on  oil  lands  iu 
Kern  county.  The  board  of  directors  of  the 
Panama  Oil  Company  accepted  this  offer,  re- 
citing in  the  resolution  of  acceptance  that  in 
their  Opinion  the  property  offered  was  worth 
fully  the  sum  of  ^,000,000.  Pursuant  to  tbe 
order  of  tbe  board  of  directors,  all  of  the 
stock  was  issued  to  Hedrick  as  fully  paid,  on 
his  conveying  to  the  corporation  the  property 
offered  In  exchange.  Thereafter  the  Pana- 
ma Oil  Company  became  Indebted  to  the 
American  Contracting  &  Drilling  Company, 
and,  on  July  12,  1913.  In  full  payment  and 
satisfaction  of  its  indebtedness,  executed  to 
the  latter  corporation  Its  promissory  note  for 
the  sum  of  $11,525.03,  due  six  months  after 
date,  bearing  Interest  at  7  per  cent  per  an- 
num. This  note  was  assigned,  In  good  faith 
and  for  value,  before  Its  maturity,  to  the 
American  Well  &  Prospecting  Company,  and 
by  It  transferred  to  the  plaintiff  for  collec- 
tion after  It  became  due  by  its  terms.  On 
March  6,  1916,  the  Panama  Oil  Company  for- 
feited Its  charter  for  nonpayment  of  Its  li- 
cense tax,  being  at  that  time  and  ever  since 
wholly  Insolvent  and  without  assets  of  any 
kind.  The  defendants,  other  than  Wllbert 
Morgrage,  became  tbe  owners  ot  stock  in  the 
Panama  Oil  Company  through  purchase  from 
Hedrlck  or  his  assigns,  subsequent  to  the 
transaction  by  which  he  acquired  the  stock. 

The  court  found  that  iSotgraga  never  was 
a  stodcholder  of  the  ccnrporatloiL  This  flnd- 
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Ing  Is  attacked  aa  not  being  justlfled  by  the 
evidence;  bat,  for  reaaona  which  will  pres- 
ently  appear,  It  Is  nimecessaiT  to  consider 
the  suffldeDcy  of  the  eridence  on  this  point. 
It  was  stipulated  at  the  trial  that  at  the 
time  the  stock  was  Issued  to  Hedrlck,  the 
real  market  value  of  the  pro[>erty  exchanged 
by  him  for  the  stock  was  $600,000,  and  that 
the  American  Contracting  &  Drilling  Com- 
pany acc^ted  the  note  with  full  knowledge 
that  all  of  the  stock  of  the  Panama  Oil  Com- 
pany had  been  Issued  to  ]&drldk  as  fully 
paid  and  mmassessable,  In  exchange  for  prop- 
erly ot  the  mai^et  value  of  f 500,000  and  no 
move. 

It  is  not  alleged  in  the  complaint  that  any 
of  tbe  defendants  were  aware  of  the  dealli^ 
between  the  Panama  Oil  Company  and  Hed- 
ri(^  and  no  proof  was  offered  tending  to 
show  that  any  of  them  had  any  knowledge  or 
notice  of  the  manner  In  which  Hedrlck  be- 
came the  owner  of  tbe  stock.  Tbe  complaint 
does  not  aver  that  the  defendants  were  sub- 
sertbers  to  tlie  sto(^,  but  states  merely  that 
on  tlie  4th  day  of  Mardi,  1914,  they  were 
the  owners  and  holders  of  stwik  of  the  Pan- 
ama Oil  Company.  We  are  unable  to  de- 
termine from  tbe  record  that  any  of  the  de- 
fendants was  a  Btoi^older  at  the  time  of 
the  execution  of  the  note  on  which  plaintiff 
sues,  or  that  credit  was  extended  to  the  cor- 
poration OD  the  faith  of  their  unpaid  sub- 
scriptions. As  we  understand  the  theory  of 
plaintiff,  gathered  from  the  record  and  the 
brieft,  it  Is  contcinded  that,  where  stodi  Is 
exchanged  for  property,  a  conclusive  pre- 
sumption of  fraud  arises  upon  a  showing  of 
disparity  between  the  actual  value  of  the 
property  and  the  par  value  of  the  stock, 
creating  a  personal  liability  for  the  difference 
which  attaches  to  the  holder  of  any  stock  so 
Issued,  regardless  of  his  knowledge  of  or 
partldpatlfm  In  the  transaction.  The  «Hn- 
plaint  alleges  merely  that  the  corporation 
had  not  received  frcmi  the  defendants,  or  the 
former  owners  of  the  stock,  more  than  25 
cents  per  share.  No  proof  appears  In  the  rec- 
ord of  bad  faith  on  the  part  of  the  directors 
who  acted  on  Hedrlck's  offer.  The  infer- 
ence of  fraud  must  rest  entirely  upon  the  fact 
that  the  property  received  in  exdiange  for 
the  stock  was  overvalued,  as  shown  by  the 
stipulation  that  It  was  worth  only  $900,000. 

[1-3]  Expressions  of  the  courts  in  some  of 
the  earlier  cases  in  this  state  might  serai  to 
imply  force  to  appellant's  argummt.  The 
tr«id  of  tbe  later  decisions,  however,  is  to 
apply  to  this  class  of  cases  the  same  prtn- 
dplea  as  pertain  to  fraud  in  other  business 
dealings.  It  is  not  sufficient  to  prove  merely 
that  property  was  overvalued  in  an  exdiange 
for  stock,  but  it  must  be  deariy  shown  that 
It  WKB  done  with  fraiidnl»it  Intent  Dine* 


(Cal. 

tors  may  be  honestly  mistaken  as  to  the  val- 
ue of  the  property,  and  In  the  absence  of 
proof  that  their  overvaluation  was  not  the 
result  of  an  innocent  nttstake,  the  stockhold- 
era  cannot  be  held  liable  for  any  difference 
between  the  true  worth  of  the  property  and 
the  par  value  of  the  stodc.  Herron  Co.  v. 
Shaw.  16S  Cal.  668,  133  Pac  488.  Ann.  Cas. 
1916A«  1265.  Stockholders  who  are  not  anb- 
Bcribers  to  the  stock 'of  a  coxporatlim  axe  held 
to  assume  the  unpaid  portion  of  the  subscrip- 
tion price  when  It  appears  tb^  have  accept- 
ed stodE  oBtenalbly  fully  paid,  bat  in  reaUty 
issued  as  such  In  exdiange  fen'  iwopwty  at  a 
gross  overvaluation,  with  knowledge  of  the 
transaction  through  which  the  watered  stock 
was  Issued.  Such  gnUty  knowledge  Is  essen- 
tial to  bind  the  pordiaser  of  watered  t^odt 
to  requood  to  an  equitable  call  in  bAalt  of 
the  creditors  of  tbe  ccffporation.  1%e  burden 
of  ailing  and  proving  notice  of  the  taint 
In  the  original  transaction  In  cast  upon  the 
party  who  would  advantage  himself  of  tbe 
respottiribility  resulting  from  the  fraud. 
Bhode  T.  Do(*-Hop  Co.,  104  Paa  XL  Any 
other  rule  would  subject  the  prospective  pur* 
chaser  of  stot^  in  a  corporation  to  unjnst 
hardship.  He  would  not  be  permitted  to  rely 
upon  the  recOTds  of  the  corporation,  but 
would  be  required  to  Investigate  the  bona 
fides  of  all  trades  previously  made  by  the 
company,  and,  In  addltltHi.  have  an  appraise- 
ment oC  all  its  property,  at  the  time  of  its 
acquisition,  under  penalty  of  assuming  to 
pay  any  dlfferoice  between  the  value  of  the 
property  and  the  stock  Issued  In  payment 
therefor  when  demanded  credltran  of  Uie 
corporation. 

The  record  In  the  Instant  case  fails  to  dis- 
close any  Intentional  fraud  perpetrated  by 
the  directors  of  the  Panama  Oil  Company  in 
the  negotiations  with  Hedri(^,  or  that  they 
knew  that  tbe  value  of  the  pr(^rty  taken  in 
exdiange  for  the  sto^  was  less  than  tbe 
par  value  of  tbe  stock.  As  before  stated, 
there  is  nothing  tending  to  Implicate  either 
of  the  defendants  In  the  deal,  or  to  bring 
home  to  them  notice  of  any  facts  which 
wonld  put  them  on  Inquiry  as  to  the  faimeas 
of  the  exchange.  So  far  as  ai^^ears,  tbey 
were  Innocent  purchasers,  and  therefore  can- 
not be  held  liable  t<xe  any  portion  of  the  sub- 
scription price  which  might  be  construed  to 
have  been  unpaid  by  Hedrick  when  the  stock 
was  transferred  to  him  by  the  eorporatloD 
as  fully  paid. 

For  these  reasons,  it  Is  not  necessary  to 
consider  any  other  poAatB  raised  hy  aj^tf- 
lant. 

Judgment  affirmed. 

We  oottcar:  UNIATSOK,  P.  X;  mOM- 
AS,  J. 
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Ex  part*  RIDER.  (Gr.  757.) 


(Dlstrfct  Court  of  Appeal,  Second  District  IM- 
Tision  2,  California.  Dee.  81,  1920.) 

1.  CrinlnsI  law  «=i»64l(l)— Dafewlut  la  JaH 
entitled  to  ooneult  mumH  wtthoat  preeeooe 
of  obJeetltaaUfl  third  panoas. 

Under  Const,  art.  1,  8  13,  dedartng  that 
is  criminal  prosecntioos  the  accased  shall  bare 
the  right  to  appear  and  defend  in  person  and 
with  connsel,  and  in  yiew  of  Pen.  Code,  {  826, 
proTiding  that  a  priaoner  in  Jail  ma;  be  vis- 
ited by  his  counsel,  one  accased  of  felon?  is 
entitled  to  consult  with  his  or  her  attome;  in 
private,  without  the  presence  of  objectionable 
third  persons,  for  the  denial  of  such  a  right 
it  the  denial  of  the  right  to  defend  bj  counsel. 

2.  Habeas  rorpus  $=»I3— Writ  may  laaue  t«  la- 
quire  Into  unlawful  raatralat  tf  llbarty  of  oaa 
properly  In  oastody. 

Under  Pen.  Code,  }  1478,  writ  of  habeas 
corpus  may  be  issued  to  inquire  into  an  unlaw- 
ful restraint  of  th«  Ubertj  of  one  properly  in 
cnatody. 

8.  Habeas  corpus  «s>25(l)— Writ  may  Imus  to 
eompel  authorities  to  allow  petitioner,  who 
was  In  oustoiy,  to  oonsalt  wItN  attorney. 
Though  petitioDer  was  confined  to  JuvenUe 
HaU  under  a  Talid  commitment  issued  out  of 
the  JuToalle  court,  yet  where  she  was  accused 
of  a  Idony,  and  ao  ontitlod  undor  Oonst.  art. 
It  S  18»  and  Pen.  Code,  1  SSOi,  to  be  t^raaanted 
by  counsel,  and  for  that  pufpose  to  have  private 
conferences  with  coonad,  ^o  nay  obtain  that 
right  by  habeas  corpus,  and  compel  the  super- 
intendent of  the  Juvenile  Hall  to  allow  her  to 
consult  counsel  without  the  presence  of  objec- 
tionable third  persona,  for  Fen.  Code,  S  1473, 
dedares  that  every  person  unlawfully  iinprison- 
ed  or  restrained  of  Itis  liberty  may  prosecute 
a  wilt  of  habeaa  corpus  to  inquire  into  ttte 
cauae  of  the  Impriatnunent  or  restraint,  and 
the  denial  of  the  right  to  connsel  is  a  restraint 
•f  llbertT. 

In  tbe  matter  of  tbe  qipUcatlon  of  Jane 
Bidet  for  writ  of  babeaa  ooipus  to  be  direct- 
ed to  tbe  8iq>erintendent  of  JavenUe  Hall, 
Lob  Angeles  Gountr,  to  eecnre  petitioner  tbe 
right  to  bonsult  ber  attorney  without  tbe 
presence  of  third  persona  objectionable  to 
ber.   Writ  granted. 

J.  Morgan  Harmaduke,  of  Lob  Angeles,  for 
petitl<mer. 

Thomas  Lee  Woolwiue,  Dlst  Atty.,  and  A. 
H.  Tan  Cott,  both  of  Los  Angles,  for  re- 
wpoaAent 


FINLATSON,  P.  J.  Petitioner,  a  ward  of 
tbe  Juvenile  court  for  Los  Angeles  county, 
complains  that  she  Is  unlawfully  restrained 
of  her  liberty,  In  that  she  is  denied  tbe  right 
of  private  omaultation  with  h&:  attorney  to 
liable  bur  to  prepare  for  ber  defense  on  a 
criminal  charga  She  therefore  seeks  hy  ha- 
beas corpus  an  order  that  will  ^ecttully 
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saf^nard  sndi  right  TbB  aUt^tions  of  her 
petition,  Oie  tmttt  of  whldi  are  admitted  by 
reBpoadent,  supi^emtoatBd  by  admissions  In 
open  court;  establlsb  Oie  following  state  of 
facts: 

A  complaint  has  beoi  Oled  In  the  superior 
court  of  Loa  Angles  county,  charging  peti- 
tioner with  tbe  commission  of  a  felcmy,  and 
her  preliminary  examination  thereon  is  about 
to  take  plac&  She  la  now  detained  In  Ju- 
venile Hall,  pursuant  to  an  order  of  the  Ju- 
venile court  in  and  for  that  county.  Be- 
spondent,  who  is  tbe  superintendent  of  Ju- 
venile Hall,  refuses  to  permit  petitioner  to 
consult  with  her  attorn^,  save  in  respond- 
ent's presence  or  In  the  presence  and  hearing 
of  some  other  third  person  whose  presmce 
Is  objectionable  to  petitioner,  thereby  dqiriv- 
ing  her  at  all  oivortttnity  to  consult  ficeely 
and  frankly  with  her  counsel  and  preserve 
tbe  sanctity  of  their  confidential  oominnnica- 
thms.  A  reastmable  opportunity  for  consul- 
tation between  peUtlcmer  and  her  attorn^  Is 
necessary  to  enable  the  fbrmer  to  prepare 
for  her  hearing  on  the  criminal  complaint 
charging  hw  with  a  felony.  Application'  to 
tbe  superior  court  for  relief  having  be«a  de- 
nied, petitioner  seeks  a  remedy  here^ 

[1]  The  right  of  an  accused,  confined  In 
Jail  or  other  place  at  detention  pendli«  a 
trial  of  the  doarge  against  him,  to  have  an 
opportunity  to  consult  freely  with  bis  coun- 
sel without  any  third  person,  whose  presence 
Is  objectionable  to  tbe  accused,  being  present 
to  bear  what  passes  between  the  accused  and 
bis  counsel,  is  one  of  the  fundamental  rights 
guaranteed  by  the  American  criminal  law — 
a  right  that  no  Legislature  or  court  can  ig- 
nore or  violate.  In  this  state,  the  right  of  an 
accused  to  consult  with  his  counsel  is  guar- 
anteed by  the  Constitution,  which.  In  section 
13  of  article  1,  expressly  declares  that  "in 
criminal  prosecutions,  In  any  court  whatever, 
the  party  accused  shall  have  the  right  to 
♦  •  •  appear  and  defend,  in  person  and 
with  counsel."  This  clause  of  tbe  Constitu- 
tion unquestionably  was  adopted  to  secure 
to  tbe  accused  person  all  the  benefits  which 
may  flow  from  the  employment  of  counsel  to 
conduct  his  defense.  To  afford  him  those  ben- 
efits It  is  essential  that  he  should  be  allowed 
to  consult  with  bis  counsel,  not  only  during 
the  actual  trial,  but  prior  thereto,  In  order 
to  prepare  for  his  defense  Tbe  privilege  of 
the  presence  of  counsel  upon  the  trial  would 
be  a  poor  conce88l<Hi,  If  the  right  of  consul- 
tation with  such  counsel  prior  to  the  trial 
were  denied.  It  is  equally  essential  to  the 
enjoyment  of  this  constitutlonat  guaranty 
that  the  accused  should  bare  the  right  to  a 
private  consultation  with  his  counsel.  As 
said  by  the  Oklahoma  Criminal  Court  of  Ap- 
peals: 


"It  would  be  a  cheap  subterfuge  of  and  a 
duwneless  mockery  upon  Justice  for  the  state 
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to  pat  a  man  on  trial  In  its  courts,  diarged  -with 
an  offenss  which  involTed  his  life,  liberty,  or 
character,  and  then  plAe  him  In  nich  a  posi- 
tion that  be  could  not  prepare  to  make  bia  de- 
fense. It  would  be  just  as  reasonable  to  place 
shackles  upon  a  man's  limbs,  and  then  tell  him 
that  it  is  his  right  and  duty  to  defend  himself 
against  an  impending  physic^  assault.  If  the 
right  of  defense  ezisti,  it  includes  and  carries 
with  it  the  right  of  such  freedom  of  action  as 
li  essential  and  nebeasarj  to  make  sach  defense 
complete.  In  fact,  there  can  be  no  such  thing 
as  a  legal  trial,  unless  both  parties  are  aDowed 
a  reasonable  opportunity  to  prepare  to  Yindi- 
cate  their  rights.  •  •  •  It  therefore  neces- 
sarily follows  that  it  is  the  absolute  right  of  par- 
ties charged  with  crime  to  consult  privately  with 
their  attorneys,  and  that  it  la  an  illegal  abridg- 
ment of  this  right  for  a  sheriff,  jailer,  or  other 
officer  to  deny  to  a  defendant  the  right  to  con- 
sult his  attorneys,  except  in  the  presence  of 
such  officer.  *  *  *  It  is  the  duty  of  officers 
having  the  custody  of  persons  charged  with 
crime  to  afford  them  a  reasonable  opportunity 
to  privately  consult  with  their  attorneys,  with- 
out having  other  persons  present,  taking  such 
precautions  as  may  be  necessary,  according  to 
th;  circumstances  of  each  case,  to  prevent  the 
ctcape  of  such  prisoner."  State  ex  reL  Tucker 
T.  Davis,  9  Okl.  Or.  94,  180  Pac  962,  44  U  R. 
A.  (N.  S.)  1063. 

In  this  state  the  Legislature  has  expressly 
provided  that  a  prisoner  In  jail  may  be  visit- 
ed by  hlB  counsel,  and  that  any  officer  hav- 
ing charge  of  the  prisoner  who  willfully  re- 
fuses or  ne^ects  to  allow  the  attorn^  to 
vt^t  the  prisoner  la  goUty  of  a  misdemeanor. 
I'eo.  Code.  S  S2S. 

[2,  3]  The  r^pondent  to  the  writ  concedes 
that,  by  denying  to  petitioner  the  right  of 
private  consultation  with  ber  counsel,  she 
has  been  denied  a  right  guaranteed  ber  by 
the  Constitution,  but  contends — and  this  is 
the  sole  point  urged  In  opposition  to  the  writ 
— that  habeas  corpus  la  not  the  proper  rem- 
edy. Bespondent's  argument,  as  we  under- 
stand It,  Is  substantially  this:  Petitioner  Is 
lawfully  confined  in  Juvenile  Hall  under  a 
valid  commitment  issued  out  of  the  juvenile 
court;  therefore  she  cannot  be  discharged 
from  custody;  habeas  corpus  will  lie  only 
where  the  person  on  whose  behalf  the  writ  is 
sought  Is  unlawfully  imprisoned;  ei^,  so 
the  argument  runs,  petitioner  is  not  entitled 
to  habeas  corpus,  since  in  any  event  she  must 
remain  in  Juveoile  UaU  la  the  custody  of  re- 
spondent 

Respondent's  aivainent  places  too  narrow 
limits  vptm.  the  high  prerogattve  writ  of  ha- 
beas cocpus,  tbe  right  whereto  Is  guaranteed 
the  OonstltutlfHi.  By  express  atatntory 
enactmoit.  It  may  issue  In  all  cases  where 
the  petitioner  is  nnlawfnlly  "restrained  of 
Ua  Uberty,"  as  well  as  where  he  Is  unlaw- 
fully  imprisoned.  Section  1473  of  tbe  Poial 
Code  provides: 

"Every  person  unlawfully  imprisoned  or  re- 
strained  of  hla  liberty,  under  any  pretense 
whatever,  may  prosecute  a  writ  of  habeas  cor- : 
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p6s,  to  inquire  Into  the  cause  of  sodi  imprison- 
ment or  restraint.** 

Tbe  office  of  the  writ  is  to  afford  tbe  citizen 
a  speedy  and  ^ective  method  of  securing  the 
removal  of  any  unlawful  restraint  upon  his 
liberty:  and  the  statute  which  ccmfers  the 
right  has  always  been  construed  In  favor  of 
the  Uberty  of  the  citizen.  We  think  tiliat  a 
person  may  be  said  to  be  unlawfully  "re- 
strained of  his  liberty,"  so  as  to  be  entitled 
to  the  writ  of  habeas  corpus,  when,  though 
lawfully  in  custody,  he  Is  deprived  of  some 
right  to  which,  even  In  his  confinement,  he  Is 
lawfully  entitled  under  the  C(Htstitation  or 
laws  of  this  state  or  tbe  United  States,  tbe 
deprivation  whereof  serves  to  make  bis  Im- 
prisonment more  onerous  than  tbe  law  al- 
lows, or  curtails,  to  a  greater  extent  than 
the  law  permits  even  In  bis  conflnement,  his 
freedom  to  go  when  and  where  he  likes.  In 
Commonwealth  v.  Ridgway,  2  Asbm.  (Pa.) 
247,  it  was  said  that,  whenever  a  person  is 
deprived  of  the  privilege  of  going  when  and 
where  he  pleases,  be  is  restrained  of  his  lib- 
erty, and  has  a  ri^t  to  inquire  If  that  re- 
straint be  illegal  and  wrongful,  and  that 
whether  it  be  exercised  by  a  jailer,  consta- 
ble, or  private  individual.  Here  petitioner  la 
denied  the  right  to  go  to  some  place  in  Ja- 
voiilfl  Hall  where  she  msy  uercise  ber  ctxt- 
stltutional  right  to  consult  In 'private  with 
ber  counsel.  To  the  extait  ttwt  she  tbns  Is 
denied  the  ris^t  to  go  to  some  aroropxiaMy . 
secluded' idace  in  Jnvenlle  Hall,  where  die 
may  consult  privately  vrith  Iker  counsel,  to 
that  extent  Is  she  denied  the  privily  of  go- 
ing where  she  has  tlie  il^t  to  go.  As  said  1^ 
the  Oklahoma  court  In  the  case  dted  snpn: 

"If  the  right  of  defense  exists.  It  Indodcs  and 
carries  tiKh  it  the  right  of  sadi  freedom  of  ac- 
tion as  is  essential  and  necessary  te  make  sncfc 
defense  comi^ete.** 

No  one,  we  think,  would  be  so  tememiloos 
as  to  question  tbe  rl^A  of  one  to  tlie  writ  of 
habeas  corpus  who,  bdng  lawfully  In  Jail 
awaiting  trial  on  a  criminal  diarge,  idioald 
be  needlessly  put  in  Irms.  In  sodi  cases  tbe 
only  legal  ground  for  any  tncarceratlon  wtiat- 
ever  Is  that  thereby  the  escape  of  tlie  accused 
may  be  prevented  pending  a  judicial  deter- 
mination of  his  guilt  or  IWnocence;  and  any 
physical  restraint  beyond  tbat  provided  by 
the  law  for  that  purpoae  wonld  be  an  nulnw- 
ful  restraint  of  bis  liboty  wittilu  the  «u- 
Ing  <tf  tbe  Habeas  Ooxpus  Act  So  berc^ 
thongh  petlttima  Is  lawfolly  In  JuTCMlle 
Hall,  and  her  restraint  la^  to  th^  extent,  a 
lawful  restraint  of  ber  Uberty,  tbe  zestrain: 
passes  the  bounds  of  lawfulness  wben  ber 
Jailer  restrains  ber  fnnn  enga^ng  In  a  pci* 
vate  consultation  with  her  attorney,  at  anne 
appn^riate  place  In  the  building  wbereinsiie 
'  Is  confined,  to  the  aid  that  tberdiy  ata«  Bay 
prepare  for  ber  defaue. 
I    Ooostralnt  need  not  oonrist  «C  setBSl  rbfm- 
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leal  force.  Conduct  inducing  a  reasonable 
apprehension  of  force  may  be  sufflclont  to  re- 
strain one  of  his  liberty.  Hebrew  v.  Pulls, 
73  N.  J.  Law,  621,  64  Aa  121,  7  L.  R.  A.  (N. 
S.)  580, 118  Am.  St  Rep.  716.  If  the  respond- 
ent inslats  upon  being  within  the  presence 
and  hearing  of  petitioner  and  her  couns^ 
whilst  the  latter  are  raigaged  In  consultation, 
under  such  circumstances  that,  if  petitioner 
objects  to  such  arrangement,  she  will  be  for- 
cibly deprived  of  all  opportunity  for  consul- 
tation, petitioner  most  certainly  is  restrained 
of  her  liberty  within  the  letter  and  spirit  of 
section  1473  of  the  Penal  Code,  and  faas  the 
right  to  have  the  legality  of  that  restraint 
Inquired  into  on  habeas  corpus. 

It  is  ordered  that  respondent,  lanthe  Dens- 
more,  superintendent  of  Juvenile  Hall,  be  and 
she  Is  hereby  ordered  and  directed,  upon  re- 
quest of  petitioner  or  her  counsel,  and  at  all 
reasonable  times,  to  permit  petitioner  to  con- 
sult privately  with  her  attorney  In  such  place 
and  under  such  drcnmstances  as  will  afford 
reasonable  opportunity  for  absolute  privacy 
of  consultation. 

We  concor:  OSOMAS,  J.;  WBLLER,  J. 


CITY  ST.  IMPROVEMENT  CO.  v.  WATSON 

et  al.   (Civ.  2600.) 

(District  Court  of  Appeal.  Sirst  District,  Divi- 
sion 1,  California.  Dec.  29,  1920.  Hearing 
Denied  by  Supreme  Court  Feb.  24,  1021.) 

f.  Muildpal  oorporaHons  ^=9446  — Straat  as- 
seumeitt  not  Invalid  for  delay  la  aMalaliis 
•xtaaslon  of  time  to  eonploto  work. 

Under  the  Improv«Enent  Act,  particularly 
the  curative  provlslonB  of  Bections  20,  82,  a 
rtreet  esaesBment  cannot  be  declared  invnlid 
on  account  of  a  delay  of  two  days  In  obtaining 
an  exten^n  of  time  in  which  to  complete  the 
wark. 

2.  Monloipai  corporations  ^:»553— Assessfflant, 
diagram,  and  warrant  properly  admitted  la 
evidence  In  action  to  foreclose  lien. 

In  an  action  to  foredoee  a  street  aasess- 
ment  lien,  the  assessment  diagram  and  war- 
rant were  properly  acknitted  in  evidence,  the 
allegatioBB  of  the  complaint  as  to  such  matters 
and  the  making  of  doe  return  by  tiie  contractor 
having  been  admitted  by  the  answer. 

3.  Pleading  «s»403(2)^mlsaloa  la  eomplalat 
In  action  to  foreolosa  straet  assessneat  Ilea 
oared  by  aaswer. 

In  an  action  to  foredose  a  street  assessment 
lien,  omission  of  the  complaint  to  state  the  time 
fixed  by  the  superintendent  of  streets  for  the 
commencement  and  completion  of  the  work  was 
cured  by  the  allegations  of  the  answer  stating 
such  facts. 


4.  MHnloIpal  corporations  «s>55l  —  Complalat 
In  action  to  foredose  assessment  sufflcleRt  la 
allesatloa  of  performance. 

Complaint,  In  action  to  foredose  street  as- 
■eaament  lien,  alleging  the  making  by  the  su- 
perintendent of  streets  of  aa  asBessment  In  a 

specified  amount  at  a  uniform  rate  per  front 
foot,  etc.,  and  that  "all  of  said  aBsessment  roll 
was  dulj  made  in  the  manner  and  form  pre* 
scribed  by  law,"  ^leld.  sufficient  in  Its  allega- 
tions as  to  performance. 

5.  Mantelpai  oorporations  «»488.  489(8)  — 
Owner  shonid  have  appealed  to  ooundi  far 
oorrectlofl  of  assessment  aa  to  amount. 

Under  Improvement  Act,  {  2^  if  a  street 
Improvement  assessment  was  incorrect  as  to 
amount,  an  objecting  owner  ahould  have  appeal- 
ed to  the  council  to  have  it  corrected. 

Appeal  ttom  Superior  Court,  Napa  County ; 
Henry  C  Gesford,  Judge. 

Action  by  the  City  Street  Improvement 
Company,  against  Sarah  J.  Watson  and  the 
Bank  of  St  Helena.  From  Judgment  fore- 
closing street  assessment  Iten,  defendant 
Watson  appeals.  Judgment  afllrmed. 

L.  0.  PUtoleat,  of  San  EVandsoo  (O.  F.  Mel- 
don,  of  SacrameDto,  of  counseQ,  for  appellant 

Piatt  Kent,  of  San  FrandacOb  for  respond- 
ent 

Johnson  &  Shaw,  ct  Oakland,  R.  M.  F.  Soto^ 
Fablus  T.  Finch,  Randolph  T.  Whiting,  Paul 
F.  Frateasa,  J6hn  B.  Qartland,  and  Hobart 
K.  Bells,  all  of  San  Francisco,  amid  cnrlse. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  foreclosing  a  Hen  for  an  assessment ' 
levied  for  certain  street  work  In  the  ndt^  of 
St  Helena  under  the  provislwis  of  the  Im- 
provonmt  Act  of  1911.  The  complaint  al- 
leges, in  due  form,  the  performance  of  aQ 
things  required  by  the  Improvement  Act  to 
be  dcme  up  to  the  signing  of  the  contract  on 
the  7th  day  of  November,  1912.  It  allegea 
the  execution  of  the  contract  but  does  not 
contain  any  statement  as  to  what  time  was 
therein  fixed  by  the  superintendent  of  streets 
for  the  t)eginnlng  of  the  work  or  the  comple- 
tion thereof,  other  than  the  general  allegation 
that  the  superintendent  of  streets  "fixed  the 
time  for  beginning  said  work  and  the  time 
for  completing  said  work."  The  complaint 
then  goes  on  to  allege  that  the  plalntUE  "did 
and  caused  to  be  done  all  the  work  in  said 
contract  •  •  •  and  duly  performed  on 
its  part  In  every  Ye^ect  the  siild  work  ac- 
cording to  •  •  •  the  terms  of  the  con- 
tract" ;  that  the  work  was  approved  and  ac- 
cepted by  the  superintendent  of  streets  on  the 
16th  day  of  May,  1913,  and  that  thereupon 
the  assessment  and  diagram  for  the  work 
was  made  by  the  superintendent  of  streets, 
In  due  form,  with  his  warrant  and  the  engi- 
neer's certificate  attadied,  their  recordation, 
issuance  to  plaintiff,  demand  of  plaintiff  for 
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paymesit,  return  on  Oie  asseasraent,  Its  recor- 
dation ;  and  that  no  appeal  was  taken  to  the 
dty  council.  The  above  are  not  all  the  alle- 
gations of  the  complaint,  hut  a  skeleton  of 
snc^  as  are  material  In  this  appeal. 

The  defendant  Bank  of  St.  Helena  default- 
ed. The  defendant  Sarah  J.  Watson,  who 
will  hereafter  be  called  defendant,  appeared 
first  by  demurrer,  both  general  and  special, 
in  whi(^  the  complaint  was  demurred  to  spe- 
cially upon  the  ground  that  the  complaint 
was  uncertain,  In  that  it  couid  not  be  ascer- 
tained therefrom  the  time  fixed  by  the  super- 
intendent of  streets  for  the  commencement  or 
the  completion  of  the  work.  Other  grounds  of 
special  demurrer  are  alleged,  but  these  are 
the  only  special  grounds  urged  on  this  appeaL 
The  demurrer  was  overruled,  whereupon  the 
defendant  answered,  admitting  all  the  allega- 
ticms  of  the  complaint  excepting  that  it  was 
denied  that  the  plaintifT  bad  completed  the 
work  according  to  the  terms  of  the  contract, 
or  within  the  time  fixed  therein,  or  according 
to  the  spedflcatitms  for  the  work.  The  an- 
swer further  set  out  In  hsc  verba  the  ctm- 
tract  wherein  it  appears  that  the  street  super- 
intendent fixed  the  7th  day  of  November, 
1912,  as  the  time  for  commencing  the  work 
and  90  days  from  the  7th  day  of  November, 

1912,  as  the  time  for  completion,  and  alleges 
that  no  extension  of  time  to  complete  the 
work  was  granted  ^alnticr  until  February  7, 

1913,  which  was  more  than  90  days  from  No- 
vember 7,  1912. 

At  the  trial  the  plalntlfF  Introduced  In  evi- 
dence the  assessment,  warrant,  and  diagram, 
and  thereupon  rested  its  case.  The  defendant 
'  offered  to  prove  ttaat  the  work  was  not  cotq- 
pleted  within  the  90  days  fixed  Id  the  con- 
tract, and  that  the  time  for  completion  was 
not  extended  by  the  dty  council  until  Febru- 
ary 7, 1918.  Upon  the  (Ejection  of  the  plaln- 
Utt  that  the  evldenoe  ^t^XMsed  was  Incompe- 
tent, trreJevant,  and  ImmaterUiI,  the  court  ex- 
daded  it  No  offer  was  made  to  show  that 
the  work  was  not  completed  within  tlie  time 
granted  by  the  conndl  cm  tbe  Ith  day  of 
F^mai7> 

The  main  qneatkn  presented  nptm  this  ap- 
peal la  whether,  In  view  of  the  curative  pro- 
visions of  aectlfms  26  and  82  of  the  Improve- 
ment Act  of  1911  (St  1911,  p.  730),  the  alleged 
defect  In  Calling  to  grant  an  atenalon  In 
which  to  complete  the  work  within  tlie  time 
limited  by  the  contract,  was  cured. 

Section  26  provides  that — 

"No  aaseasmcnt,  warrant,  diagram  or  affida- 
vit of  demand  and  nonpayment,  after  the  iBsne 
of  the  same,  and  no  proceedings  prior  to  the 
assessment  shall  be  held  invalid  by  any  court 
for  any  error,  Infonmality,  or  other  defect  In 
the  same,  where  the  resolntlon  of  intention  of 
the  council  to  do  the  weric,  has  been  actaaUy 
published  as  herein  provided,  and  said  notices 
of  improvement  have  been  posted  along  tbe  line 
of  the  work,  as  provided  in  section  6  of  this 
act,  before  the  passage  of  the  resolution  order- 
ing the  work  to  be  dona." 


Section  82  reads  as  follows: 

'TTbiB  act  shall  be  liberally  construed  to  the 
end  that  its  purposes  may  be  effective.  No  er- 
ror, irregularity.  Informality,  and  no  neglect  or 
omission  of  any  officer  of  tiie  city,  in  any  pro* 
cednre  taken  hereunder,  which  does  not  directly 
affect  the  jnrisdiction  of  Hie  titj  conndl  to  or- 
der  the  improvement,  shall  ava4d  or  Invalidate 
such  proceeding  or  any  asseaBment  for  the  coat 
of  woA  done  Uwreoader.  The  exduBtve  reme- 
dy of  any  person  affected  or  aggrieved  thenby 
shall  be  by  appeal  to  the  dty  coundL" 

These  sections  will  not  stop  inquiry  con- 
cerning those  parts  of  the  proceedings  which 
are  essential  to  due  process  of  law,  that  Is. 
"jurisdicticmal."  Ramish  v.  Hartw^  120 
Cal.  443,  68  Fac.  920. 

It  Is  daimed  by  the  appellant  that  by  foil- 
ing to  extend  the  time  for  completion  of  the 
contract  within  the  time  limited  by  the  con- 
tract for  its  performance,  jurisdiction  wa^i 
lost  by  the  council.  In  other  words,  that  tbe 
requirement  that  the  time  shall  be  extended 
during  the  time  for  the  performance  fixed  in 
the  contract  la  "Jurisdictional,"  and  tbe  er- 
ror In  failing  to  so  extmd  it  is  not  one  that 
could  have  been  remedied  by  the  council  <m 
appeal,  and  that  therefore  the  defendant  was 
not  required  to  atqpeal  to  fh»  coundL  Hie 
respondent  contends  that  under  the  authority 
of  Chase  v.  Trout,  146  Cal.  350,  80  Pac.  81, 
this  'requirement  is  not  "Jurisdictional,'*  and 
that  under  the  provisions  of  tbe  act  quoted 
above,  the  defect.  If  any,  was  cured. 

In  the  case  of  City  Street  Improvunoit  Co. 
V.  Pearson,  185  Pac.  962,  the  court,  In  passing 
on  the  provisions  of  an  ordinance  of  the  dty 
of  San  Francisco  for  doing  street  work,  and 
the  proviaions  of  wbldi  in  relation  to  appeal 
to  tbe  council  were  practically  identical  wltb 
section  26  of  the  &npiovemait  Act  of  1911, 
said: 

"Curative  provirfons  In  a  law  of  fUa  dtata^ 
ter  may  cure  any  defect  that  does  not  go  to  the 
jurisdiction  of  the  board  over  the  proceeding." 

"In  any  proceeding  designed  to  subject  the 
property  of  an  individual  to  the  burden  of  tax 
or  Bsaesement  certain  elements  are  essential 
to  constitute  compliance  with  the  mandates  of 
the  state  or  federal  Constitutions.  It  is  agreed 
on  all  liands  that  no  curative  act  ean  deprive  a 
property  owner  of  the  right  to  realst  a  pre- 
tended assessment  which,  If  enforced,  maid 
deprive  him  of  Ills  property  witboot  Am  pro- 
cess of  law  or  otherwiae  infringe  his  constitu- 
tional rights.  But  abort  of  this,  there  Is  no 
more  reason  (or  denying  to  the  statute  before 
.  ua  than  to  that  involved  in  .Chase  v.  Trout  146 
Cal.  350,  80  Pac.  81,  the  effect  of  foredosing 
any  attack  based  npon  the  faflure  to  pnrsae 
resularly  or  at  all  those  steps  which  the  Legla- 
!  lature  was  not  bound  to  make  a  part  of  Oie 
'  statutory  procedure.  Aa  is  pdnted  onC  in 
Chase  v.  Trout,  supra,  tbe  appMcabillly  of  eora- 
tive  statntes  is  not  to  be  determined  sdely  by 
inquiring  whether  tbe  steps  omitted  or  defec- 
tively   perfonned    were    'JuriadictionaL'  Tbt 
.  term  'jurisdictional'  has  been  used  la  various 
laenses.  The  power  to  levy  an  asseesmsat  w 
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impose  a  UaUUtj  on  private  propertr  la  de- 
rived solely  from  the  stattitfl,  and  mast  be  ez- 
erdsed  in  the  maimer  laid  dbvm  In  the  statnte. 
In  this  sense,  the  jurisdiction  of  the  board  ex- 
tends onlr  to  its  right  to  act  in  the  manner  pre* 
scribed  by  the  lAgislatore.  Bot  with  respect  to 
any  steps  which  are  not  constitutionally  nee- 
esuary,  the  liegialatare  may,  in  the  verr  act 
which  reqaires  thtse  'jurisdictional'  steps  to  be 
taken,  dedare  that  unless  objection  is  made  at 
a  certain  time  or  in  a  certain  way,  a  fitilnre  to 
take  these  steps  shaQ  not  affect  the  valldi^  of 
the  proceediDK.  This  Is  the  plain  meaning  of 
the  holding  in  Chase  v.  Trout,  supra,  and  we  do 
not  doabt  that  it  Is  equally  applicable  here." 
Imperial  Lend  Co.  t.  Imperial  Irrigation  Dia- 
tiiet,  178  CtaL  660^  ^61  Pae.  118. 

The  foregoing  was  anoted  wltb  approval 
and  applied  to  tbe  "coratlve"  datraes  of  tbe 
^provement  Act  of  1011,  In  Watklnson  t. 
Vaughn,  186  Pae.  753,  and  fiie  court  further 
■aid  In  pointing  out  flie  dlatlncUon  between 
Oie  ■O'Called  JurlsdlctloDal  requlranents  call- 
ed for  by  the  Btatate  and  tittoae  jorisdlettonal 
requlremoits  wblcb  are  necessary  for  a  com- 
pliance with  "doe  process  of  law": 

"This  very  question  of  what  defects  in  street 
Improvement  proceedings  eoold  be  cored  under 
tnch  proyirions  as  those  of  section  16  and  sec- 
tion 66  of  the  present  act  was  considered  at 
length  fai  Chase  t.  Trout,  146  OaL  8S0,  80  Pk. 
81.  The  argument  was  there  made  that  no 
so-called  'jntlsdletional  defect  could  be  thus 
cared.'  In  response,  however,  to  this  arga- 
ment  the  decision  made  a  distinction  between 
those  so-called  Jnrisdictional  requirements 
which  are  called  for  by  statnte  and  those  joris- 
Actidnal  requirements  which  are  necessary  for 
a  compliance  with  the  constitational  prorislon 
that  property  shall  not  he  taken  witiiout  due 
process  of  law,  or  with  other  constitational  pro- 
visions, and  It  was  held  that,  while  faOore  to 
comply  with  jarisdlctional  requirements  of  the 
later  dass  cooId  not  be  cured,  a  faHore  to  com- 
ply with  those  of  the  former  class  might  be 
cored  by  action  of  the  Legislature,  since  the 
Legislature  had  the  right,  in  the  first  instance, 
to  omit  such  requiremeiits  entirely.  The  dls- 
cnsdon  on  this  point  is  thus  summed  op  in 
Chase  V.  Trout,  snpra  (146  Cal.'  S59,  80  Pae. 
84): 

"  The  correct  propoeidon  Is  that,  as  the  Leg- 
Idatore  has  power  to  devise  any  scheme  for  the 
assessment  and  levy  of  taxes  for  local  improve- 
ments, provided  such  scheme  Includes  such  no- 
tiee  and  opportunity  for  heariiq;  to  the  owner 
of  property  taxed  as  will  be  sufficient  to  con- 
stitute the  due  process  of  law  required  by  the 
Constitution,  and  otherwise  complies  with  con- 
stitutional limitations  and  restrictions,  so  the 
Legislatare,  by  a  cnratjve  danse  in  the  law  es- 
tamisliing  ihe  scheme,  may  provide  that  the  Is- 
suance of  a  boud,  or  the  execution  of  a  deed, 
in  the  enforcement  of  such  levy  or  assessment, 
shall  be  condosive  evidence  of  the  regularity 
of  the  performance  of  all  the  required  steps 
in  tbe  proceeding,  excepting  those  that  are  nec- 
essary to  constitute  the  due  process  of  law, 
or  to  comply  with  any  other  constitutional  pre- 
requisite. As  to  all  these  other  statutory  steps 
or  acts,  the  ssme  power  which  prescribes  them 
is  competent  to  dedare  that  their  nonobsetv- 


ance  shall  not  be  fatal  to  the  vaHfi^  of  the  tax, 
and  that  na  inquiry  may  he  made  concerning 
them.  This  is  sbstanti^  the  effect  of  the 
statute  In  question  here.' " 

See,  also,  Balrd  v.  Monroe,  160  Gal.  568, 
80  Pa&  852;  Board  of  Educatiim  v.  Hyatt, 
152  Cal.  615,  03  Pae.  117;  WUcoi  v.  Enge- 
bretsen,  160  Cal.  292,  116  Pac;  760;  SchatTer 
V.  Smith,  168  Cal.  764,  147  PaC  976. 

Speaking  of  tbe  very  d^ects  urged  liere, 
the  court  said  In  Chase  v.  Trout: 

'TThe  Legislature  undoubtedly  could  have  en- 
acted a  valid  law,  which  would  have  authorized 
the  extension  of  the  contract  after  the  time 
first  fixed  had  expired,  *  *  *  or  that  the 
time  to  begin  work  need  not  be  fixed  in  the 
contract.  •  •  •  Having  sndi  power,  it  like- 
wise has  power  to  dedare  tiiat  after  the  issu- 
ance of  the  bonds  it  shall  be  cmdnaively  pre- 
sumed that  such  directions,  if  any  such  exist, 
have  been  followed." 

[1]  From  the  overwhelming  weight  of  au- 
thority from  Chase  v.  Trout  down,  we  are 
compelled  to  conclude  that  the  assessment 
cannot  now  be  declared  to  be  Invalid  on  ac- 
connt  of  the  delay  of  two  days  in  obtaining 
an  extension  of  time  in  which  to  c(nnplete 
the  work.  It  will  be  admitted  that,  leaving 
out  of  view  the  curative  provisions  of  the 
act,  the  autlioritiea  are  ample  and  uniform 
to  the  effect  that  the  superlntendoit  of  streets 
and  the  dty  council  bave  no  power  to  revive 
or  validate  a  dead  contract,  and  that  orders 
of  ext«ud(»i  made  after  the  expiration  of  the 
time  within  which  such  contracts  are  by  their 
terms  to  be  performed  are  void.  Beveridge  v. 
Livingstone,  64  Cal.  64;  Fanning  v,  Scbam- 
mel,  68  CaL  428,  9  Pac.  427;  Dougherty  v. 
Cc^n,  60  Cat  454,  10  Pac.  672;  Dougherty 
V.  Nevada  Bank.  81  Cal.  162,  22  Pac.  613; 
Brodi  v.  Lmiing,  80  OaL  816,  26  Pac.  972; 
Palmer  v.  Bumtaam.  120  CaL  864,  62  Pac. 
664,  1080;  Kelso  v.  Cole.  121  Cal.  122.  63 
Pac.  858;  UnifHi,  etc.,  Ca  v.  Campbell,  2  Cal. 
App.  584,  84  Pac.  806.  However,  in  none  of 
these  cases  was  the  effect  of  the  curative' 
provisions  of  a  statute  such  as  are  contained 
in  the  Improvranent  Act  of  1911  glvra  any 
conslderatlm.  These  curative  provisions 
were  considered  in  the  lYont  v.  Chase  Case, 
and  that  case  has  never  since  been  ques- 
tioned. 

It  may  be  conceded  tliat  it  la  a  "JnrisdlO' 
tlomU"  requirement  tbat  the  time  must  be 
extended  within  tbe  time  limit  of  the  con- 
tract, but  it  is  not  <Hte  of  the  Jurisdictional 
requirements  necessary  to  cfflistitate  due  pro- 
cess of  law,  and  hence  Is  cured. 

Having  arrived  at  the  foregoing  c(mcli> 
Alon,  and  In  view  of  the  admissions  In  the 
answer  tbat  no  appeal  was  taken  to  the  coun- 
cil, and  of  the  issuance  of  the  assessment, 
diagram,  and  warrant  and  the  return  there- 
on,  it  fi^ows  that  the  evidence  ctfered  was 
properly  esduted. 

[2,  S]  Tbere  was  no  error  in  admitting  the 
assessment^  diagram,  and  warrant  in  etS- 
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douse,  for  the  all^stiwa  of  tbs  complaint  as 
to  these  matters,  and  the  maUng  of  a  dne 
return  t)7  the  contractor,  were  admitted  by 
the  answer,  and  the  plaintiff  conld  hare  rest* 
ed  Ita  case  thereon.  Balsdt  r.  Hlldehrandt, 
146  Gal.  721,  81  Pec.  21.  Nor  was  there  any 
levenlhle  error  hi  overmllng  the  ispedal  de- 
murrer, aa  the  omission  to  atate  the  time  fix- 
ed the  superintendent  of  streets  for  the 
commencemoit  and  comidetton  .of  the  work 
was  cured  by  the  auctions  of  the  answer 
stating  these  facts.  Booth  t.  Oakland  Bank 
of  Savings,  122  Cal.  10,  64  Pac.  S70;  Daggett 
V.  Gray,  110  OaL  160,  42  Pac.  S68 :  Bursa  t. 
Cnsfalng;  96  Gal.  669,  31  Paa  1124. 

(4,  t]  ^e  only  grooDds  urged  In  support  of 
the  general  demurrer  are  that  tbB  bid  of  the 
plaintiff  was  made  for  the  work  on  the  basis 
of  a  stated  price  per  foot,  and  there  is  no  al- 
l^tion  as  to  the  amount  of  work  done,  that 
Is,  as  to  the  number  of  feet  The  complaint 
alleges  the  making  by  the  superlntraidait  of 
streets  of  the  assessment  for  ^746.70.  The 
assessment,  which  was  In  evidence,  shows  the 
assessnient  to  have  been  made  at  a  uniform 
rate  per  front  ft>ot  and  does  not  show  any  In- 
validity oD  its  face.  The  allegation  of  the 
comt^lnt  that  "all  of  said  anesament  roll 
was  duly  made  In  the  manner  and  form  pre- 
scribed by  law"  was  admitted  by  tlie  answer. 
If  the  assessment  vras  incorrect  as  to  amount, 
the  defendant  should  have  appealed  to  the 
council  to  have  it  corrected.  Improvement 
Act  of  1911, 1  26;  Bates  v.  Hadamson,  2  CaL 
App.  S74,  84  Pac.  61;  McSherry  v.  Wood,  102 
CaL  647,  36  Pac.  1010;  Harney  v.  Benson, 
lis  Gal.  814.  46.  Pac.  687.  No  evidence  was 
offered  by  defendant  In  snj^ort  of  her  denial 
Uiat  the  work  was  performed  according  to 
the  spedflcatlons,  and  no  point  la  made  by 
d^endant  relatli^  thereto.  The  allegations 
of  the  cmnplaint  as  to  performance  are  snffl- 
dent.  California  Improvonent  Co.  v.  B^- 
nolds,  123  CaL  88,  66  Pac.  802. 

The  Judgment  is  affirmed. 

We  concur:  B^DIN.  Presiding  Justice 
protem.;  KBBBIQAN,  J. 


EWtNO  V.  HAYWARD  et  al.  (Civ.  2971.) 

(District  Court  of  Appeal,  Secood  District, 
DiviBion  2,  California.  Dec.  3U,  1920.) 

I.  Partnenhip  «s>44— Defesdasts  held  sot 
Jelntiy  liable  la  abseaoa  of  proof  of  partsor^ 
ship. 

Id  a  ■eller'a  action  against  buyer  and  buy- 
er's agents  to  recover  the  difference  between 
the  amount  actoally  received  for  baiiey  and  tbe 
eotdiacted  sale  price,  defendants  cannot  be 
found  Jointly  liable  unless  shown  to  have  been 
partners.   (Per  Thomas,  J.) 


2.  EvMsHoa  «s»220(3)-«taM»  tf  atrpmu 
•Moar  held  aot  aa  sdnlsstan. 

In  a  salt  against  a  corporation  based  on  tbe 
controverted  agency  of  a  firm  for  it,  wherein 
one  partner  testified  that  in  the  presence  of 
defendant's  president  he  spoke  to  a  copartner 
about  representing  another  company,  with 
which  the  president  did  not  appear  to  be  con- 
nected, it  was  Aeld  that  the  president  was  un- 
der no  oUigatlon  to  speak,  and  hence  his  al- 
ienee could  not  miUtate  against  the  corporation 
defendant    (Per  Thomas,  J.) 

3.  Evidenm  «=947l(3l)~Coaolsslos  of  wit- 
ness that  one  was  presldsst  e(  a  oorparatloa 

Incompeteat 
A  witness'  impression  that  one  was  prcsi- 

dent  of  a  corporation  Is  bat  a  conclusion,  and 
as  such  is  incompetent    (Per  Thomas,  J.) 

4.  Partnership  ^=»I3— Sharing  lots  Is  single 
transaction  Issufflolettt  to  eatahlish. 

Civ.  Code  {  2305,  defines  a  partnership  as 
the  "association  of  two  or  more  persons,  for 
the  purpose  of  carrying  ra  bnslness  together, 
and  dividing  Its  profits  between  them,"  so  that 
an  agreement  between  bnyera  to  share  the  loss 
on  a  single  transaction  is  insufficient  pTO<tt  of 
partnership.    (Per  Thomas,  J.) 

[Ed.  Note.— For  other  definitloas,  see  Words 
and  Phrases,  Tlrst  and  Second  Seriea,  Part- 
nership.] 

5.  Prinoipal   asd  sgeat  «=»23(l)— Evldsaoa 
held  Issafllelest  to  sstablisb  aiesey. 

In  seller's  action  against  bayers  for  dam* 
ages  for  refusal  to  take  goods,  evidence  kM 
insufficient  to  establish  that  a  firm  of  defend- 
ants was  the  agent  of  another  defendant  (Per 
Thomas,  J.) 

6.  PrisolpaJ  and  agent  «=»I9— Burden  of  prov- 
ing sgenigr  rests  on  party  allsglni. 

Agency  la  a  fact  the  burden  of  proving 
which  rests  upon  the  party  affliming  its  exist- 
ence.   Per  Thomas,  J.) 

7.  PrIsiHpal  and  agent  «»lig(l)— One  retylag 
OS  It  aiMst  establish  agesfs  astherity. 

Where  it  is  sought  to  charge  a  principal 
upon  a  contract,  the  burden  Is  upon  plaintiff 
to  show  that  the  contracting  agent  had  author- 
ity to  enter,  into  the  contract.  (Per  Thom- 
as. J.) 

8.  Prinoipal  and  agent  «=>I23(6>— Agsaf s  aa- 
therity  sot  provable  1^  his  owe  deofaratlaas. 

An  agent's  authority  to  contract  must  be 
proved  by  evidence  alionde,  snd  not  by  the  dec- 
laratione  of  the  agent  himself.  (Per  Thorn - 
as,  J.) 

S.  Evidsnos  4s»47l(28)— wnaess'  sappesWoa 
that  ordera  were  for  eempaay  Md  a  sea* 

elusion. 

A  witness*  supposition  that  certain  orders 
were  for  a  company,'  and  not  an  Individoal 
dalmed  to  represent  the  company,  fteU  mere- 
ly a  conclusion  and  incompetent  (Per  Tliom- 
as,  J.) 

10.  Prinoipal  aad  agsat  «=»I45(4)— Party  eaa- 
aet  hold  both  agsat  and  Hadlsolosed  ^adpal 
•a  eostraet 
Where  one  deals  with  another  as  prisdpal, 

snd  afterwards  discovers  he  was  agent  (or  an 
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tmdifldosed  piindpftl,  he  may  elect  to  bold  ei- 
ther agent  or  principal,  but  not  both,  the  agent 
being  liable  becanae  credit  waa  originally  ex- 
tended to  him  and  the  principal,  on  the  theory 
that,  having  received  the  benefit  of  the  con- 
tract h*  most  aasnme  ito  burdens,  bat  the  con- 
tract la  one.  and  cannot  be  split  Into  two,  to 
make  both  liable. 

11.  Principal  and  agent  i3=»l45(4)^ae  atek- 
Ing  to  fasten  liability  most  elMt  batweea 
agent  and  undisclosed  principal. 

He  liabiUtr  of  an  agmt  and  his  ondbclosed 
principal  is  an  alternative  rather  than  a  joint 
or  joint  and  several  liaUlity,  and  either  may 
be  held,  bnt  not  both,  so  it  becomes  the  dnty 
of  the  party  seeking  to  fasten  UabtUty,  after 
disclosure  of  agency  and  identity  of  principal, 
to  elect  which  he  will  bold. 

12.  Principal  ud  agent  «=»  1 45  (4)— Party  seek- 
ing to  fasten  li^lllty  on  andlsoloseil  principal 
m^y  Join  agent  bat  ean  have  Jadgnent 

against  bnt  one. 

Where  an  alleged  andiaclosecl  principal  de- 
nies the  existence  of  the  relation  of  prlndpai 
and  agent  the  party  seeking  to  recover  on  a 
contract  may  commence  the  action  against  both 
alleged  nndiaclosed  principal  and  his  agent  in 
order  to  ascertain  the  facts,  but  he  cannot 
have  Judgment  against  both,  and  before  the 
dose  of  the  case  must  elect 

Appeal  from  Superior  Oourt,  Imp^al 
Couaty;  ITranklln  J.  Gol^  Judge, 

Actltm  1^  J.  F.  Bwlng  ttgalnst  H.  O.  Hay- 
ward  and  others,  .iM^rtners  doing  bosl- 
ness  as  Hayward,  Rath  &  Marshall  and  In- 
^Tidoally,  and  another.  Judgment  against 
all  of  the  defendants  J<^tly,  and  the  defend- 
ant Newmark^Grain  Company  appeals.  Be- 
Tersed. 

Emery  &  Rebart  of  Los  Angeles,  tor  ap- 
pellant 

Frank  Birkbanser,  of  Centro,  for  re- 
spondents. 

THOUAS,  J.  Neither  party  to  this  appeal 
has  given  us  any  statement  of  the  case.  We 
have  therefore  been  put  to  the  labor  of  going 
through  the  pleadings,  findings,  etc,  to  get 
as  best  we  could  an  understanding  as  to 
what  the  controversy  Is  about 

As  near  as  we  have  been  able  to  ascertain 
from  the  record  before  us,  the  action  Is 
Inought  by  plaintiff  to  recover  on  a  certain 
contract,  alleged  to  have  been  entered  into 
between  plaintiff  and  a  copartnership  do- 
ing business  In  Imperial  county,  this  state, 
under  the  firm  name  and  style  of  Hayward, 
Bath  &  Marshall,  which  copartnership,  ac- 
cording to  the  allegations  of  the  complaint 
was  and  still  Is  the  local  agent  of  appellant; 
the  Newmark  Grain  Company.  The  contract 
referred  to  reads: 

"No.  6i.  Store  and  Field  Confirmation  and 
Purchase.  Uay  U.  1918.  We,  the  undersigned, 
have  this  day  entered  into  the  following  agree- 
ment namely,  to  buy  and  aoU  the  following 


named  commodity:  (Approximately)  800  sacks 
No.  1  feed  barley,  price  $2.85  per  cwt.,  4&#  to 
bu.,  f.  o.  b.  cars  Bockwood,  Calif.  Terms,  cash 
on  ddivery  of  grain.  Certified  public  scale  tag 
weights  to  govern.  Seller  agrees  to  famish 
loader's  affidavit  as  to  the  number  of  sacks 
loaded  into  car  or  cars.  Settlement  made 
through  the  buyer's  and  seller's  banks  only. 
Sgned  by  the  buyer,  Hayward,  Bath  ft  Mar- 
shall, per  M.  C.  Hayward.  Signed  by  the  sell- 
er, J.  F.  Ewing,  per.  Witnessed  by  Mrs.  J.  F. 
Ewing.  Note:  Bubitet  to  our  o^ce  oonftrma- 
Hon.*'    (Italics  ours.) 

Nothing  appears  In  the  record,  to  wbidi 
our  attmtton  has  been  called,  to  explain  what 
or  who  Is  meant  by  the  sentence  above  Itali- 
cized. At  the  time  the  agreement  was  en- 
tered Into  not  one  word  was  said  by  any  one 
that  the  firm  wag  acting  as  agent  for  any- 
body. Plaintiff  testified  that  be  supposed  he 
was  dealing  with  the  firm  there  named  only ; 
nor  was  he  depending  upon  evidence  of  any 
"holding  out"  or  oatmsible  agency  relatira- 
shlp  on  the  part  of  that  firm. 

After  the  agreement  was  entered  Into, 
plaintiff,  upon  threshing  his  barley,  t^idered 
the  same  to  Hayward,  Bath  &  Marshall,  the 
firm  named  In  the  contract  which  tender  was 
refused  for  reasons  hereinafter  shown. 
Thereupon  plaintiff  made  an  honest  effort 
to  sell  at  the  same  price  elsewhere,  but  failed 
to  do  so  for  the  reason  that  the  market  had 
declined,  the  best  offer  received  by  him  for 
his  barley  being  $2.15  per  hundredweight. 
The  action  was  then  brought  to  recover  the 
difference  between  the  amount  actually  re- 
ceived tor  the  barley  and  that  which  the 
firm  contracted  to  pay,  as  set  forth  in  the 
contract  above  quoted. 

The  complaint  alleges  that  plaintiff  has 
performed  all  the  terms  and  conditions  of 
said  contract  on  his  part  to  be  performed. 
The  answer  of  the  defendant  copartnership 
and  of  the  defendants  Hayward,  Bath  & 
Marshall  admits  the  making  of  the  contract 
in  question,  but  alleges  that  the  same  was 
made  by  them  as  brokers;  while  the  answer 
of  the  Newmark  Grain  Company  puts  In  issue 
every  allegation  of  the  complaint.  On  the 
Issues  thus  formed  the  case  went  to  trial,  the 
court  finding  against  all  the  defendants 
Jointly  for  the  sum  of  $495.52. 

[1]  Before  proceeding  with  a  consideration 
of  the  questions  raised  on  this  appeal,  attri- 
tion is  called  to  the  fact  that  a  finding  that 
the  defendants  are  jointly  liable  in  this  case 
could  have  been  entered  only  In  the  event 
that  they  were  shown  to  have  been  partners, 
and  partnership  between  the  firm  signing  the 
agreement  and  this  appealing  defendant  was 
not  an  Issue  before  the  trial  court. 

[2J  The  first  point  urged  for  reversal  of 
the  judgment  Is  that  no  agency  was  proven. 
Plaintiff  himself  testified  to  the  execution 
of  the  agreement  In  question;  that  at  the 
time  of  its  execution  neither  Mr.  Hayward, 
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of  the  Arm  of  HaywaM,  RaQi  ft  Marshall, 
nor  any  one  connected  wltti  that  firm,  In- 
fonned  plaintiff  as  to  whom  the  c(q?ar^r- 
riilp  was  buying  for,  or  whether  or  not  they 
were  tn  fact  agents  for  any  one;  that  on 
June  1,  1918.  when  plaintiff  attempted  to 
deliver  the  barley  referred  to  in  said  afree- 
ment,  Mr.  Hayward  Informed  plaintiff  Oiat 
he,  Mr.  Hayward.  had  tnmed  the  matter  over 
to  Mr.  Hath,  and  that  the  latter  wonld  take 
charge  of  the  contracts ;  and  that  plaintiff  then 
drove  to  El  Centro,  where  he  saw  Mr.  Rath. 
As  to  what  transpired  betwem  Mr.  Bath  and 
plaintiff  at  El  Centro,  we  are  not  Informed. 
PUintlff  also  testified  that  neither  the  New^ 
marlE  Grain  Company  nor  Hayward,  Batii 
ft  Marshall  erer  recognized  the  contract  or 
agreement  In  any  manner,  and  0»a.t  he  was 
told  by  a  mraiber  of  the  copartnership  that- 
the  reason  that  firm  could  not  accept  the 
barley  on  their  part  was  that  they  were  act- 
ing for  Newmark;  that  they  oonld  not  get 
him  to  take  It  off  their  hands;  that  they 
were  unable  to  dispose  of  U  at  the  price 
named  In  the  agreem^t.  and  Uiat  tbsy  were 
qulttlim  on  orders  from  Newmaric 
!■  On  Jane  15,  1918,  according  to  plaintiff's 
testimony,  Hayward  gare  plaintiff  a  note, 
sending  him  "over  to  Newmark  Grain  Com- 
pany -with  It,"  at  which  place  he  delivered 
the  same  to  a  Mr.  Shank.  Omitting  the 
heading,  this  note  Is  as  follows: 

"Brawley,  California,  Jane  15,  1918.  New- 
mark  Grain  Co.,  Brawley,  Calif.  Dear  Sir: 
Mr.  J.  IT.  Swing  has  just  come  in  with  100  tax 
barley,  which  was  part  of  your  cmtract  with 
ns.  I  can't  take  it  in  here,  ao  am  sending  it 
to  yon,  as  I  have  no  shipping  instmctions 
eoraring  same.  Yon  may  have,  Hayward, 
Bath  &Marahaa  H." 

On  the  presaitation  of  Oils  note  to  Mr. 
Shank— 'presumably  in  charge  of  the  New- 
mark  Grain  Company's  place  of  business  at 
Brawley-Hi  Mr.  Wols  wrote  the  following 
answer: 

"Haywaid,  Bath  A  Maraiball:  W«  have  no 
barley  bought  from  Mr.  Ewing,  nor  do  I  know 
anything  about  this  being  any  part  td-  any 
contract  between  Hayward,  Rath  ft  Marshall 
and  the  Newmark  Grain  Ca,  &  cannot  store 
this  barley  for  yon.  Yours  truly,  F.  A.  Wols." 

As  to  the  connection  of  Mr:  Shank  and  Mr. 
Wolz  with  the  defendant  corporation,  how- 
ever, we  are  given  no  light,  except  as  we 
may  conjecture.  • 

The  witness  Hayward,  testifying  for  plain- 
tiff, said  that  he  was  buying  for  the  New- 
mark  Grain  Company,  and  that  he  had  pre- 
viously bought  grain  at  Brawley  and  shipped 
II  to  that  company,  which  grain  was  re- 
ceived, accepted,  and  paid  for  by  the  latter. 
In  regard  to  a  conversation  had  with  Mr. 
M.  N.  Newmark,  of  the  Newmartd  Grain 
Company,  on  the  night  of  May  10,  1918, 
wherein  the  latter  talked  about  buying  a 


considerable  amount  oi  barley,  Hayward  tes- 
tified as  follows: 

"I  t<^  them  I  had  bought  tliat  dsy  throogh 
the  instruction  d  Mr.  Batii  to  start  to  buy 
at  12^.  I  had  jmrdftsed  wtwterar  tb« 
amount  was.   I  don^  reodkct  just  now  what 

the  amount  was;  I  turned  that  over  to  Mr. 
Newmark  and  told  him  I  would  get  6,000  more 
Racks  Saturday,  and  be  told  me  to  go  ahead 
and  buy  it,  and  the  conversatioa  was  general 
what  we  should  do  if  the  price  went  up,  and 
what  we  should  do  If  It  went  down,  and  any 
further  instructions  I  was  to  get  from  Mr. 
Rath.  If  there  was  any  change  in  the  order 
to  stop  buying,  I  was  to  get  that  from  Mr. 
Bath." 

This  witness  ahM>  testified  tiiat  Newmartc 
gave  him  orders  to  purchase  6.000  sat^  of 
barley  at  $2.85  per  hundredweight,  and  as  to 
the  grain  the  orders  for  which  he  claims 
were  turned  over  to  Mr.  Newmark  on  Friday 
evoilng.  May  10,  1918,  at  the  Barbara  Worth 
Hotel  in  £1  Centro;  that  it  was  bou^t  on 
the  orders  of  and  for  Mr.  Newmark. 

The  witness  Bath,  also  testifying  for  plain- 
tiff, said  that  Mr.  Newmark  notified  him  to 
Inform  Mr.  Hayward  that  "the  deal  was 
off";  tliat  In  their  conversation  with  Mr. 
Newmark  about  buying  grain,  plaintiff's 
name  was  not  mentioned;  that  the  witness 
had  stated  to  Hayward,  in  the  presence  of 
Mr.  Newmark,  that  they  (Hayward,  Bath  ft 
Marshall)  were  going  to  represent  the  "New- 
mark  Company,"  and  any  further  informa- 
tion or  data  that  Mr.  Newmark  wanted  Mr. 
Hayward  should  feel  free  in*  posting  him 
thereon,  and  that  Mr.  Newmark  "afterward 
remarked  to  me  that  that  was  a  very  liberal 
Introduction."  In  answer  to  the  questlmi, 
"What  relation  did  Mr.  Newmark  sustain  to 
the  Newmark  Grain  Company?"  put  to  Mr. 
Bath  on  cross-examlnatlont  the  witness  re- 
plied, "My  Impression  is  that  he  is  president 
of  the  Newmark  Grain  Company,"  and  v<dl- 
unteered  the  further  Information  that  Mr. 
Newmark  transacts  all  business  for  the 
Newmark  Grain  Company,  and  that  he  (Bath) 
had  had  dealing  with  Mr.  Newmark  wfaliA 
the  corporation  ttiereafter  **carrled  out  and 
paid  for." 

tS]  Unless  the  "Newmark  Company"  and 
the  "Newmark  Grain  Company"  are  different 
names  for  the  same  concern,  being  used  Inter- 
changeably— and  there  is  nothing  In  the  re<v 
ord  to  show  that  such  is  the  case — ^the  silence 
of  Mr.  Newmark,  assuming  him  to  be  presi- 
dent of  the  latter  named  concern,  cannot 
militate  against  that  corporation,  for  the 
reason  that  when  Mr.  Bath  spoke  to  Mr. 
Hayward  concerning  a  firm  with  which  It  Is 
not  even  insinuated  that  Mr.  Newmark  had 
any  connection,  namely,  the  "Newmark  Com- 
pany,'* the  latter  was  under'no  obligation  to 
speak.  Furthermore,  the  Impression  of  Mr. 
Bath  that  Newmark  was  president  of  any  com- 
pany Is  but  a  conclusion,  and,  bdng  such.  Is 
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iscompeteat  The  pnrported  Information  YOi- 
nnteered  bf  blm  aa  to  bis  dealings  with  New- 
mark,  and  Cut  the  deals  thns  eatex96.  Into 
mre  carried  cnt  hy  the  NewmarK  Grain  Oom- 
pany,  does  utA  mm  Intlmato  that  any  agency 
existed  between  the  copartnership  and  the 
corporation  hoetotore*  referred  to.  Nor 
would  the  facta  brou^t  ont  by  the  Tolnnteer 
atateniHit  prove  fliat  Mr.  Newmark  was  the 
preeldait  of  the  cOTporatlon. 

Testifying  for  the  defendants.  Newmark 
stated  that  "between  6  and  0  In  the  momlns 
of  the  nth  of  May.  1918."  he  gave  orders  to 
Bath  not  to  boy  any  m<ne  grain  at  the  pret- 
ent  time^  'Expecting  ns  to  boy  It  of  him." 
This  was  11  or  12  hours  before  plalntlCC 
dalms  to  have  executed  the  agreement  In  oon* 
trover^,  and  the  testimony  Is  nnccmtradlct- 
ed.  With  reference  to  some  barley  whldi  had 
preTlondy  beoi  bought  by  Mr.  Bath  a 
Japaueser— one  Tnkewa — Mr.  Newmark  testl- 
fled  that— 

"Three  or  four  weeks  after  this  barley  had 
been  bougbt  Mr.  Rath  explained  in  a  letter  to 
the  Ann  that  the  reason  be  didn't  want  to  tell 
me  about  the  pnrchase  of  this  barley,  I  Mt 
wo  bad  he  did  not  want  me  to  feel  any  worse." 

He  also  testified  that  he  neT»  authorized 
Hayward,  Rath  &  Marshall  to  act  as  agents 
for  him.  During  his  conversation  with  Mr. 
Rath  In  the  Barbara  Worth  Hotel  at  El 
Gratro.  on  Saturday  night.  May  11.  1918,  in 
the  presence  of  a  Mr.  Sellgman,  at  which 
time  Mr.  Rath  told  Newmark  about  baying 
6,000  bags  of  choice  barley  from  a  Japanese 
at  $2.8S  per  hundredweight,  Newmark  says 
that  he  asked  Rath  the  foilowing  question. 
"How  did  you  come  to  buy  that  after  giving 
you  strict  instructions  not  to  buy  any  barley, 
expecting  us  to  take  It?"  to  which  Mr.  Rath 
replied  that  "he  was  compromised  with  the 
man,  and  had  a^eed  to  take  It,"  whereupon 
he  (NewmarlO  said  to  Bath: 

"To  show  yon  I  am  a  sport,  If  Mr.  Sdlgman 
la  wlUini  we  will  let  you  take  tiiis  htxiaj  and 
handle  (t  on  a  joint  acconnt;  that  la,  each  we 
to  stand  their  proportion  of  the  loss  on  this 
purchase." 

In  addition  to  the  foregoing,  r^p«idesit 
claims  Oiat  while  the  witness  Rath  was  b^g 
cross-examined  by  the  attorney  for  the  de- 
f^dant  corporation,  Mr.  Newmark  stated, 
In  open  court,  as  follows: 

"I  grant  yon  everything  you  say.  We  don't 
need  this  teBtimony  of  the  orders,  or  the  at- 
torney trying  to  draw  the  thing  out  for  an 
honr  or  so:  it  doesn't  gain  anything.  I  agree 
with  Mr.  Bath  that  we  gave  him  orders  to 
ship,  and  what  is  the  ose  of  bringing  these 
documents  Ctelegrams]  up  here.  It  won't  do 
you  any  good  or  the  attorneys  either." 

[4]  Respondent  contends  that  the  agracy 
*Vas  clearly  established,  not  only  by  the 
declarations  of  the  agents,  but  likewise  by 
written  communications  passing  between  the 


Newmark  Grain  Company  and  the  agents,** 
as  also  by  the  dedarations  above  set  fmrth, 
the  last  of  which  respondent  designates  as 
an  "admission."  But,  to  establish  such  agoi- 
cy  before  this  court,  none  of  the  written  com- 
munications referred  to  Is  set  forth  In  the 
record  before  ns.  We  are  really  at  a  loss  to 
understand  how.  under  our  statute,  tba  agree* 
ment  by  Mr.  Newmaric  to  share  the  loss  In 
relatloi  to  one  Isolated  transaction  can  prove 
the  exlBtcaice  of  either  an  agency  or.partner- 
ship  agreement  betweea  the  copartnership 
Arm  and  the  defendant  corporation.  Indeed, 
If  any  rdatlon  were  created  at  aH,  tt  would. 
In  our  opinion,  be  ^th  Newmark  penonally. 
Sectkm  2886  of  the  (StU  Code  d^nes  part- 
nersh^  as  the  "association  of  two  or  more 
persona,  for  the  purpose  of  carrying  on  busi- 
ness tc^etber,  and  dividing  Ito  profits  be- 
tween them."  In  the  constmctloa  of  this 
sectlfm  our  conrts  have  held  tba^  by  agree- 
ment  In  some  way,  each  party  must  share  In 
the  losses  as  well  as  the  pnMHts  (Wheeler  v. 
Farmer.  88  Cal.  203) ;  for  there  Is  an  eqnal 
liability  fbr  the  losses  which  die  law  wlQ 
Imply.  Irvine  A  Mulr  L.  Go.  v.  Htdmee.  26 
CaL  App.  463.  147  Pac.  229.  An  agreement 
to  share  the  loss  on  a  single  transaction  does 
not  and  cannot  establish  a  partnershU>. 

It}  So  fitr  as  the  "admlsj^on"  Is  ooucemed, 
there  Is  nothing  in  the  record  to  which  our 
attention  has  been  called  that  could  have 
compromised  Mr.  Newmark  i>ersonaUy  or  the 
Newmark  Grain  Company.  There  Is  no  ex- 
planation as  to  wbmn  It  was  understood  New- 
umrfc  referred  when  he  q>oke  of  "expecting 
iM  to  buy  it  of  him,"  or  whom  he  was  under- 
stood to  speak  for  when  he  said  "we  will  let 
you  take  this  barley  and  handle  It  on  a  Joint 
account,  that  Is,  each  cme  to  stand  their  pro- 
portion of  the  loss  on  this  purchase;"  or 
what  "firm"  he  referred  to  when  he  testified 
that  Mr.  Rath  had  written  "to  the  firm"  his 
reasons  for  not  wanting  to  toll  Newmark 
about  t^e  purchase  of  certain  barley;  or, 
finally,  when  he  made,  in  open  court,  the 
"admission"  already  quoted,  wherein  it  Is 
claimed  he  said,  "I  agree  with  Mr.  Rath  that 
we  gave  him  orders  to  aUp,"  etc.  The  only 
reasonable  construction  that  can  be  given 
this  testlmfmy,  therefore,  Is  when  It  Is  con- 
sidered In  the  light  of  oil  the  testimony  and 
the  subjects  under  discussion  at  the  time  of 
the  conversations  In  ref^ence  to  which  the 
ambiguity  appears.  So  construed,  the  "us" 
and  the  "we"  first  above  italicized  will  be 
seen  to  be  none  other  than  Mr.  Sellgman  and 
Mr.  Newmark,  and  the  "firm"  the  corporation 
in  which  Newmark  testified  that  he  had  an 
Interest,  namely,  the  Great  Western  Milling 
Company;  while  the  "we,"  employed  by  Mr. 
Newmark  In  his  so-called  "admission"  must 
have  referred  to  none  other  than  himself 
and  those  "whom  he  represented  or  had 
connections  with  what  led  to  the  allied  in- 
teresto"— parties  whose  names  are  not  dla- 
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dosed  by  the  record.  If  this  be  so.  then  the 
BTldenoe  wholly  Wis  to  establish  any  an- 
thorl^  ot  the  flrm  of  Hayward,  Bath  ft  Mar- 
dmll  woald  constltnte  them  ^ents  at 
this  Appellant 

Ai  we  have  seen,  the  erldoioe  establishes 
no  partnership.  Had  sndi  been  the  case, 
however,  that  Is;  had  sach  a  paitaership 
existed,  evidence  of  that  fact  would  have 
been  inadmissible^  for  the  reason  already 
stated^-the  absence  of  any  sach  Issna 

[l-l]  Agency  Is  a  fiict,  the  burd^  at  prov- 
ing which  rests  npon  tike  party  affirming  its 
extstenoe.  Nofslnger  v.  Goldman,  122  OaL 
609,  fiS  Pae.  ^5.  In  this  case  that  party  is 
the  plaintiflF.  Where,  as  here,  it  Is  claimed 
that  the  contract  was  made  with  an  aguit, 
and  because  whereof  it  is  soogbt  to  charge 
the  principal  thereunder,  the  burd«i  Is  upon 
the  plalntUC  to  show  that  the  agent  had  au- 
thority from  the  principal  to  enter  Into  the 
omtract.  This  must  be  proved  by  evldoioe 
aliunde,  and  not  by  the  declarations  of  the 
agents  themoelves.  Pett»son  v.  Stodcton, 
etc,  Oa,  134  CaL  244,  60  Pac.  304;  Ferris  v. 
Baker,  127  Cal.  fi20.  B9  Pac.  937;  Smith  r. 
Liverpool,  etc..  Ins.  Co.,  107  Cal.  432,  40  Pac 
640;  Pease  v.  Fink.  3  CaL  App.  371,  85  Pac. 
657.  In  the  instant  case,  not  evoi  a  dedara- 
tlon  or  statemoit  was  made  to  the  plaintiff 
by  said  alleged  agents,  or  by  any  one  In  their 
behalf,  that  they  were  acting  as  agents  for 
anybody.    Nor  is  there  evld»ioe  of  any. 

I "holding  out,"  snch  as  sometimes  is  the  case 
when  a  principal  lntentl<nuUIy,  or  by  want  of 
ordinary  care,  causes  a  third  person  to  be- 
'  lieve  another  to  be  an  agent  of  such  principal 
who  in  fact  is  not  employed  by  him;  the 
plaintiff  testifying,  as  we  have  already  seen, 
that  he  knew  no  one  in  the  deal  but  Hay- 
ward,  Rath  &  Harshall.  There  Is  nothing  in 
the  record,  to  which  our  attention  bos  been 
called,  aside  from  the  declarations  of  the 
alleged  agents  themselves — and  these  were 
'  all  made  after  the  agreement  In  question  was 
entered  Into — which  proves  the  existence  of 
the  relation  of  principal  and  agent  In  this 
case;  and,  even  if  competent,  the  declarations 
referred  to  fall  far  short  of  that  attainment 
Under  these  circumstances,  the  absence  of 
such  relationship  must  be  held  to  be  an  es- 
tablished fact 

[t]  It  would  seem  obvious  that,  unless  the 
record  discloses  evidence  competent  to  show 
thot  Mr.  Newmark  was  an  official  or  agent  of 
the  defendant  corporation,  clothed,  with  au- 
thority to  bind  the  latter  by  any  statement 
made  by  blm  to  third  persona  upon  which  re- 
liance has  been  placed  to  their  detriment,  the 
Judgment  must  be  reversed.  In  our  effort 
to  discover  such  evidence,  we  have  searched 
the  record  furnished  us,  with  the  result  that 
the  following  Is  the  only  testimony  to  be 
found  which  In  any  way  tends  to  identify 
Mr.  Newmark.  While  the  witness  Hayward 
was  on  the  stand  be  was  asked  the  question, 
"Who  is  Mr.  Newmark?"  to  which  he  replied, 


'TOiBt  gentlenun  tbent"  Indicating  Ut.  Hcnr- 
mark;  and.  apmi  being  furttm  arind.  "Who 
wm  the  orders  ftir;  Mr.  Newmark  hbnselt 
or  Oie  Newmark  Grain  Company,  or  some 
other  person?"  this  same  witness  answered, 
*1  niKKMe  It  was  for  the  Newmark  Qraln 
Oomputy."  Ctoarly  Qie  latter  question  called 
for  and  the  answer  was  but  the  coodusloa 
of  the  witness,  with  no  supporting  evidence — 
manifestly  incompetent. 

TbB  evidence  being  Insufficient  to  si^port 
the  finding  ot  agency.  tl»  judgment  cannot 
stand.  It  is  th^efore  needless  to  dlscnas 
any  other  point  urged. 

The  Judgment  is  reversed  as  to  the  defend- 
ant Newmark  Oraln  Company. 

FINXATSON,  P.  J.  [IB,  11]  I  concor  In 
the  Judgment  Plaintiff,  who  is  seeing  to 
hold  ttie  Newmai^  Grain  Company  liable  as 
an  undisclosed  prbaelpal,  is  not  entitled  to  a 
Judgment  a^lnst  that  defoidant  and  Uie 
other  defoidants  also.  When  one  party  to 
a  contract  deals  %vith  another  as  principal  j 
and  afterwards  discovers  that  such  party  ' 
was  in  fact  agent  for  an  undisclosed  prind-j 
pal,  he  may  elect  to  hold  either  the  agent, 
or,  upon  discovery,  the  prlndpai;  but  he 
cannot  hold  both.  The  agent  is  liaUe  be- 
cause credit  was  originally  extended  to  bim 
in  the  belief  that  he  was  acting  for  himself. 
The  undisclosed  principal  is  liable  on  the 
tlicory  that,  having  received  the  Iieneflt  of 
the  contract  made  by  his  agent,  lie  should 
assume  its  burdms.  There  is  but  one  om- 
tract' upon  which  the  plaintiff  in  such  an 
action  can  bring  suit.  The  person  with  whom 
such  plaintiff  has  direct^  contracted,  the 
agent  of  the  undisclosed  principal,  may  be 
held  liable  on  the  contract  as  the  real  obligor, 
for  he  contracted  in  that  capadty.  Or,  if  the 
plaintiff  in  such  aji  action  so  choose,  he  may 
treat  the  contract  as  the  obligation  of  the 
undisclosed  principal  for  whose  beneflt  it 
was  made,  notwithstanding  that,  on  tlie  face 
of  the  contract,  his  agent  appears  to  be  the 
true  obligor.  There  Is,  as  we  have  said,  but 
one  contract  in  such  cases.  And  though  the 
plaintiff  may  el^ct  to  hold  either  one  of 
two  persons  liable  on  tliat  contract,  either 
the  agent  or  his  undisclosed  principal,  be 
cannot  make  two  contracts  out  of  the  one 
contract  by  seeking  to  bold  each  of  fliose  two 
persons  liable  severally  as  an  independ^t 
obligor.  Nor  can  he  hold  them  both  liable  as 
joint  obligors  on  one  contract  He  contracted 
with  but  one  obligor,  not  two ;  and  though  he 
may  elect  to  hold  either  one  of  the  two  liable 
as  the  obligor  under  the  contract,  be  may 
not  hold  them  both  Jointly  liable,  for  to  do 
so  would  be  to  give  him  two  obligors  where 
he  contracted  with,  and  for  the  liability  of, 
but  one.  The  result  is  that  the  liability  of 
the  agent  and  his  undisclosed  principal  Is  an 
alternative  rather  than  a  Joint  or  Joint- and 
several  liability,  and  either  may  be  so  held, 
but  not  both.   So  we  And  that,  according  to 
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ttie  wei^t  of  anttaortlT.  U  becomes  the  duty 
of  the  creditor,  after  disclosnre  of  the  agen- 
cy and  the  Identity  of  the  principal,  to  ^ect 
which  of  the  two  he  wlU  look  to  to  carry 
out  the  agreement  of  the  agent.  Note  to 
Mnrphy  t.  Buttihlnson,  21  L.  R.  A.  (N.  3J 
786. 

[12]  It  aeema  that  If.  as  In  the  Instant  case, 
the  alleged  andlsclosed  principal  denies  the 
existence  of  the  relation  of  principal  and 
E^ent,  the  party  seeking  to  recover  on  the 
contract  may  commence  the  action  against 
both  Uie  lUleged  nndlsclosed  principal  and 
hia  agent.  In  wder  to  ascertain  the  facta. 
But  thoni^  the  plaintiff  may  bring  the  action 
against  both,  the  mie,  as  I  understand  It, 
la  that  the  piaHti*  In  sudi  an  action  cannot 
have  Judgment  against  both  the  undladosed 
pilnc4>al  and  his  agent,  but,  before  the  dose 
of  the  case,  must  elect  whether  he  will  take 
a  judgment  against  one  or  the  other.  See 
Sessions  Blodc,  40  Ho.  App.  BOdi  Pltta- 
bniv  Plate  Olats  Co.  t.  Boquemore  (Tex. 
dr.  App.)  88  S.  W.  449;  WeU  r.  Kaymond, 
142  Mass.  206,  7  N.  E.  800;  TuthUI  t.  Wil- 
son, fiO  N.  T.  423;  Hatthige  T.  Foole,  15  Hun, 
556. 

The  plabitlff.  as  perhaps  It  had  the  rlfl^t 
to  do,  broui^t  the  action  i^alnst  the  agent 
and  Oie  alleged  undisclosed  principal.  The 
lower  court,  instead  of  reaulring  plainttfl  to 
make  an  dectlon  at  the  close  of  the  ease  to 
take  Judgment  against  the  agmt  or  against 
the  alleged  undisclosed  principal,  tiie  New- 
mai^  Grain  Company,  entered  Judgment 
against  both.  !nils,  I  thlnlc,  is  ground  for 
rerersaL 

I  concDT  In  the  Judgment  and  In  the  opin- 
ion of  the  Predding  Justice:  WDLLBB,  J. 


Ex  parte  HALL.   (Cr.  744.) 

<District  Court  of  Appeal,  Second  District,  Di- 
Tision  2,  California.   Dec  81.  1920.) 

I.  Coastttatloaal  law  «s»274— Mnnfoiiial  oor- 
poimtieBa  <s»625— Paaee  erdlaaaoe  haM  aa- 
ooaatltirtloaaL 

An  ordinance  prohibiting  after  10  p.  m. 
dancing  or  dance  music  in  a  room  or  haU  with- 
in 26  feet  of  a  residence  held  violative  of  the 
Fourteenth  Amendment  and  Const,  art.  1.  {  1, 
being  unreasonable  and  oppressive,  and  nndulj 
and  unwarrantably  Interfering  wltA  personal 
ilghta. 

&  Msalcipal  oorpention  <=a506  Neisi  erdl> 
aaaoas  vaHd. 
A  city  may  uiaet  and  enforce  ordlnaDcea 
desM^ed  to  prevent  boisterous  conduct  and 
lend,  nnuaoal  and  discordant  lounde  that  canae 
public  annoyance  or  menace  the  public  health 
and  welfare. 


3.  ConttHatloRal  taw  «=»70(I)— Llailts  af  po- 
lloe  pewer  a  Jsdielal  qseetloe. 

It  is  for  the  lawmaking  body  to  determine 
when  an  exigency  exists  for  the  exerdae  of  the 
police  power;  but  what  are  the  subjects  of  its 
exercise  la  a  judicial  question. 

4.  CosatftvtleRal  law  ^ssSI-^'Reasoaabteaesa" 
Mi  "expsdleaey"  deflsed. 

"ReasonablenesB."  as  applied  to  a  police 
measure,  is  not  synonymocs  with  "expediency"; 
matters  of  expediency  are  wholly  for  legisla- 
tive cognizance,  while  reasouableneea  is  sub- 
ject to  judicial  inquiry;  and  "reasonableness" 
is  not  what  extremists  upon  the  one  side  or  the 
other  would  deem  fit  and  fair,  but  if  what  from 
the  calm  sea  level  of  common  sense,  applied  to 
the  whole  situation.  Is  not  Illegitimate  in  view 
of  the  end  attained. 

5.  Constltutlosa)  law  <8=»8 1— Existing  cDstomt 
of  weight  Is  deflnlng  police  power. 

In  determining  whether  a  police  regulation 
la  reasonably  necessary  to  secure  the  public 
health  or  welfare,  and  therefore  within  the  le- 
gtttanate  exercise  al  the  poUce  power,  existing 
babita  and  cnstoms  are  of  great  wdght. 

Ajvlication  of  Mark  Hall  for  writ  of  habe- 
as corpns,  prayed  to  be  directed  to  the  Chief 
of  Police  of  the  C3ty  of  PasadoM  to  secure 
petltlouo^s  rtiease  ttom  custody  <xa  a  charge 
<ji  violating  an  ordinance  regulatbig  dancing. 
Petitioner  discharged. 

Wilton  W.  Webster,  at  Pasadena,  for  peti- 
tioner. 

James  H.  Howard,  of  Loa  Angeles,  for  »■ 
qKmdent. 

FINLAYSON,  P.  J.  [1]  Petitioner  U  Im- 
prisoned under  a  warrant  of  arrest  issued 
out  of  the  police  court  of  the  of  Fasa- 
dau  upon  a  conrplalnt.  charging  him  with  a 
violation  of  an  ordinance  entitled  "An  ordi- 
nance of  the  city  of  Pasadena  regulating  the 
hours  during  which  dancing  may  be  conduct- 
ed and  dance  music  performed  In  certain 
places.**  So  to  as  material,  the  wdlnanco 
reads: 

"Between  the  hours  of  10  o'dock  p.  m.  and 
8  o'clock  a.  m,  of  the  next  succeeding  day, 
it  shall  be  unlawful  for  any  person,  firm,  or 
corporation  In  control  of  any  room  or  hall,  any 
portif^  of  which  or  any  window  of  which  is 
within  SS  feet  of  any  portion  of  any  building 
used  as  the  residence  of  any  person  other  than 
the  person  in  control  of  such  room  or  hall,  to 
conduct  .or  permit  dandng  or  the  i»eriormanco 
of  any  dance  mnrie  in  aodi  room  or  haU." 

The  ordinance  farther  provides  that  any 
person  convicted  of  a  violation  thereof  shall 
be  punishable  by  a  fine  of  not  more  than 
$000,  or  by  imprisffliment  for  not  more  than 
six  months  or  by  both  mtUx  fine  and  Impria* 
onmmt. 

Petitioner  contends  that  the  ordinance  is 
unreasonable  and  oppressive ;  that  It  unduly 
and  unwarrantably  interferes  with  his  per* 


As^or  other  eases     same  topte  and  KBY-KDMBEB  la  all  Kar-NanUMrad  Ofiaats  aad  ladaxas 
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sonal  lights  and  with  bla  rf^t  to  flie  esjoj- 
ment  and  reasooaUe  use  of  hla  pzopal?; 
and  therefore  Is  vlolatiTe  of  the  Fourteenth 
Amendment,  and  likewise  section  1  of  article 
1  of  the  state  Constitution.  This  contentiou, 
we  think,  must  be  upheld. 

The  ordinance  does  not  ctmfine  the  pro- 
hibited acts  to  any  particular  locality,  or  to 
buUdlni^  in  any  particular  part  of  the  dty; 
nor  does  it  differentiate  between  public  dance 
halls — admittedly  proper  subijects  for  rea- 
sonable regulation  in  the  exercise  of  the  po- 
lice power — and  rooms  in  private  homes 
wherein  danctog  may  be  con<lucted  or  dance 
music  performed  for  the  amusement  and  en- 
joyment of  th&  householders,  members  of 
their  families,  and  guests.  Instead,  the 
ordinance  coTers  and  Includes  any  and  all 
rooms  or  halls  within  the  boundaries  of  the 
municipality,  any  portion  of  which  or  any 
window  of  which  Is  within  25  feet  of  any 
portion  of  any  other  building  used  as  a  r^i- 
dence.  So  that  If,  forsooth,  the  owner,  les- 
see, or  lawful  occupant  of  any  private  resi- 
dence should  so  far  forget  himself  as  to  i>er- 
mlt  members  of  his  own  family  or  Invited 
guests  to  Indulge  In  the  innocent  amusement 
of  dancing  In  any  room  In  his  own  home  that 
happens  to  be  within  26  feet  of  any  part  of 
his  neighbor's  r^ldence,  or  p^mlts  them  to 
listen  to  the  soft  strains  of  waits  music  play- 
ed In  such  room,  his  temerity  possibly  may 
cost  him  a  fine  of  $500  and  six:  months  in  jail 
as  a  common  malefactor.  To  construe  the 
ordinance  as  covering  only  public  dance 
dance  halls,  or  as  Inhibiting  only  boisterous 
dancing  and  lond  and  discordant  music 
would  be  but  a  mere  arbitrary  decision  of 
the  court,  and,  in  effect,  amount  to  a  redraft 
of  the  ordinance  to  make  It  conform  to  what, 
In  the  view  of  the  court,  the  city  commls- 
slonera  ought  originally  to  have  made  It. 

A  consideration  of  a  few  of  the  fundamen- 
tal principles  underlyhig  the  police  power  will 
suffice  to  answer  respondent's  contention  that 
the  ordinance  bx  question  1b  a  valid  exercise 
of  that  power. 

[2]  There  can  be  no  serious  qnestlon  re- 
specting the  authority  of  the  city  to  enact 
and  enforce  ordinances  designed  to  prevent 
boisterous  conduct  and  loud,  unusual,  and 
discordant  sounds  that  cause  public  annoy- 
ance or  menace  the  public  comfort  and  wel- 
fare. To  that  end  any  municipality  may  pro- 
hibit, within  reasonable  limits,  the  use  of 
premises  In  such  a  manner  as  thus  to  menace 
the  public  comfort  or  welfare.  Ordinances 
enacted  for  such  purpose,  when  they  do  not 
go  beyond  the  limits  of  reasonableness  and 
unnecessarily  Invade  the  right  of  the  dtlzen 
to  acquire,  possess,  and  enjoy  property  and 
pursue  happiness,  will  be  sustained.  But  to 
Justify  legislative  Interference  with  property 
rights  under  the  guise  of  an  exercise  of  a 
police  power,  and  to  prohibit  the  citizen  from 
a  reasonable  enjoyment  of  a  lawful  amuse- 
ment on  his  own  premises,  it  should  plainly 


appear  Out  tihe  maimer  In  vMdi  the  proper- 
ty is  used  does  menace  the  puUie  wdfare. 
Legislation  vriildi  goes  beyond  that  limit  ex- 
ceeds the  mle  of  reasonahlenesa.  Lawa 
wbidk  Impose  penalties  on  perscms  and  Inter- 
texe  with  the  pers<mal  liberty  of  the  dtizen 
cannot  be  con8tItatl<maIly  enacted,  unless  tbe 
puMlc  health,  comfint,  safety,  cht  welfare  de- 
mands th^  ^lactment. 

[8]  It  is  for  the  law-nmklng  body  to  de- 
termine vrhea  an  exlgen<7  exists  for  the 
exerdse  of  the  police  power,  but  what  are 
the  subjects  of  Its  exercise  Is  cleaily  a  Jo- 
diclal  question.  The  exercise  of  l^islative 
discretion  Is  not  subject  to  review  by  the 
courts  when  measures  adopted  by  the  legis- 
lative department  are  calculated  to  protect 
the  public  health  and  secure  the  puUic  con^ 
fort,  safety,  or  welfare;  but  the  measures 
so  adopted  must  have  some  relatlooi  to  the 
ends  thus  specified.  The  law-making  body  of 
a  municipality  has  no  power,  under  the  gulae 
of  police  regulation,  arbitrarily  to  Invade 
the  personal  rights  and  personal  liberty  of 
the  Individual  citizen.  Its  determination 
upon  this  question  is  not  final  or  conclusive. 
If  It  pass  an  ordinance  ostensibly  In  the  ex- 
ercise of  the  police  power,  but  which  in  fact 
interferes  unnecessarily  with  the  personal 
Uber^  of  the  citizen,  the  courts  have  a  right 
to  examine  the  law  and  see  whether  it  re- 
lates to  the  objects  which  the  exercise  of  the 
police  power  is  designed  to  secure,  and 
whether  it  Is  appropriate  for  the  promotion 
of  such  objects.  When  the  police  pow^  is 
exercised  for  the  purpose  of  prohibiting  a 
lawful  amusemrat  or  regulating  the  manner 
in  which  it  may  be  carried  on  or  enjoyed, 
the  law-making  body  is  not  the  exclusive 
judge  as  to  what  Is  a  reasonable  and  just 
restraint  upon  the  constitutional  right  of  the 
citizen  to  enjoy  his  personal  rights  and  use 
his  own  property  in  his  own  way.  The  gen- 
eral right  of  every  person  to  enjoy  his  own 
property  and  engage  In  any  lawful  and  Inno- 
cent amusement  ther^,  and  to  do  so  In  his 
own  way,  provided  he  does  not  «icroach  up- 
on the  rights  of  others,  cannot  be  taken 
away  from  him  by  legislative  enactment  or 
municipal  ordinance.  Tiedemen  on  Limita- 
tion of  PoUce  Power,  5  3;  Ex  parte  Whlt- 
well.  98  Cal.  73,  32  Pac.  870,  19  U  It.  A.  72T. 
35  Am.  St  Rep.  1B2.  As  said  by  the  New 
York  Ckiurt  of  Appeals  in  Matter  of  Jac<As, 
98  N.  Y.  108,  BO  Am.  Rep.  636,  the  police  pow- 
er, 'Thowever  broad  and  extensive,  la  not 
above  the  Constitution.  When  it  speaks.  Its 
voice  must  be  heeded." 

(4]  There  Is  no  certain  test  whereby  the 
reasonableness  of  a  police  measure  may  be 
definitely  measured  in  any  given  case.  It  is 
a  matter  resting  In  human  judgment  So  the 
line  between  what  Is  reasonable  and  what  is 
not,  marking  the  bounds  of  the  constitutional 
authority  of  the  legislative  department,  is 
one  often  difficult  of  ascertainment  render- 
ing it  necessary,  la  all  doubtful  caaea,  for  the- 
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Judiciary  to  defer  to  the  wisdom  of  the  law* 
making  body.  But  when  the  boundary  has 
been  plainly  passed,  the  duty  of  the  court  to 
repel  the  encroachment  and  so  uphold  the 
Cmstitntion  la  absolute.  It  has  no  discre- 
tion In  the  matter.  "Reasonablmesi^  is  not 
synonymous  with  "expediency."  Matters  of 
«qiedleaicy  are  wholly  for  leglslatlTe  cog- 
Dlsance;  while  reasonableness  is  snbject  to 
jndldat  laqnlry.  As  applied  to  a  law,  "rea- 
sonableness" Is  manifestly  not  what  extrem- 
ists npon  the  one  side  or  the  other  would 
deem  fit  and  fair.  Ab  It  la  well  put  in  one  of 
the  ciUMS,  reasonableness  Is  what  "from  the 
calm  sea  level"  of  common  sense,  ai^lled  to 
the  whole  sltuatioa.  la  not  Illegitimate  in 
view  of  the  ^d  attained.  In  Bx  parte  Whlt- 
wdl,  supra,  the  court  said: 

"Legislation  of  thia  character  •  •  •  can- 
not be  JnBtified  by  the  mere  poasiblllty  of  the 
danger  which  it  ostensibly  seeks  to  avert  It 
muBt  rest  upon  the  fact  that  experience  has 
demonstrated  that  such  danger.  In  the  absence 
of  such  legislative  regulation,  is  one  which 
may  reasonably  be  anticipated  as  the  probable 
result  of  conducting  such  business,  notwith- 
standing the  exerdse  of  ordinary  care  to  pre- 
vent it." 

If  pec^le  prefer  living  in  a  city,  they  can 
only  do  so  because  of  others  desiring  to  do 
the  same  thing  In  sufficient  numbers  to  con- 
stitute a  cltyi  and  each  tadtly  undertakes  to 
suffer  snch  annoyances  or  tnconvenlences  as 
are  Incident  to  that  hind  of  a  community. 
Such  a  community  Is  made  up  of  all  kinds 
and  classes  of  penKms,  whose  various  tastes 
and  habits  of  life  are  of  almost  infinite  va- 
riety. Of  all  such  is  the  average  dty  con- 
stituted. They  all  have  rights,  and  the  only 
reqalrement  of  the  law  is  that  each  shall 
so  ex«clse  and  enjoy  bis  rights  as  to  do  do 
Injury  to  others,  or  the  rights  of  others,  in 
the  sense  in  which  the  law  regards  "Injury," 
namely,  accompanied  by  damage.  In  Ex 
parte  WhitweU,  supra,  98  Oal.  83,  32  Pac. 
874  (19  L.  R.  A.  727,  86  Am.  St  Sep.  162), 
the  court  said: 

'fniere  are  many  unpleasant  and  even  annoy- 
ing things  which  must  be  bome  by  persons  liv- 
ing in  a  state  of  organized  society,  in  order  that 
others  may  also  enjoy  their  equal  rights  un- 
der the  Uw." 

See,  also,  Rhodes  t.  Dunbar,  67  Pa.  274,  98 
Am.  Dec.  224,  and  Pflngst  v.  Senn,  91  Ky. 
666,  2S  8.  W.  868,  21  L:  R.  A.  ffTl. 

[B]  The  two  cases  last  cited,  it  Is  true,  d'd 
not  present  a  question  respecting  the  validity 
of  an  ordinance  or  statute  passed  in  an  at- 
tempted exercise  at  the  police  power.  They 
wer<»  cases  wherein  the  plalnUfte  complained 
of  an  alleged  private  nuisance.  Bat  even  so, 
It  is  a  well-recognized  principle,  applicable 
alike  to  ordinances  and  other  forms  ot  legis- 
lation, that,  in  determining  wheOier  a  pcAlce 
regulation  Is  reasonably  necessary  to  secure 
the  public  comfort  or  wdfare,  and  therefore 
within  the  leglttmate  exercise  of  the  police 
196P,-«2 


power,  existtng  habits  and  customs  are  of 
great  weight  City  of  Passaic  v.  Paterson, 
etc  Co.,  72  N.  J.  Law,  287,  62  AO.  267,  lU 
Am.  St.  Bep.  678,  6  Ann.  Cas.  995.  See,  also. 
Matter  of  Frazee,  63  Mich.  396,  30  N.  W.  72, 
6  Am.  St  Rep.  310. 

Turning  now  to  the  ordinance  in  question, 
and  viewing  it  in  the  lifi^t  ot  the  foregoing: 
From  time  immemorial,  it  has  been  custom- 
ary In  all  free  countries  and  in  most  civi- 
lized lands  for  people  to  enjoy  themselves  In 
their  homes  by  dancing  and  listening  to 
dance  music.  Any  police  measure  that  would 
hold  these  amusements  legally  objectionable 
in  themselves  would  destroy  one  of  the  pur- 
poses for  which  people  congregate  in  large 
cities — the  opportunity  to  meet  in  social  in- 
tercourse apd  enjoy  the  customary  social 
pleasures  and  amusements.  See  VUlage  of 
Des  Plalnea  v.  Poyer,  123  III.  34S,  14  N.  £?. 
677,  6  Am.  St.  Rep.  624,  and  Chicago  v.  Drake 
Hotel  Co.,  274  lU.  408, 113  N.  B.  71S,  L.  R.  A. 
1917A,  1170.  It  has  never  been  found  wise, 
and  it  is  not  legally  reasonable,  to  do  more 
than  fix  such  general  conditions  to  the  en- 
joyment of  these  Innocent  amusements  as 
are  necessary  to  the  good  ot  the  whole  com- 
munity. 

The  ordinance  cannot  tte'uph^  iqwn  the 
theory  Qxat  it  la  a  reuonable  regulation  de- 
signed to  prevent  a  disturbance  of  the  slum- 
bers of  the  occupants  of  nearby  residences 
during  the  hours  asaally  devoted  to  sle^ 
Not  <mly  must  the  Inhabitants  of  cities  put 
up  with  such  ordinary  sounds  as  are  the  cus- 
tomary and  usual  Incidents  to  sncb  com- 
munity habltathm,  accepting  the  Inamven- 
iences  of  urban  life  along  with  the  braefits 
derivable  therefrom,  but,  what  is  equally  to 
the  p<^t,  l^lsUtlCHi  of  this  Character,  Im- 
podng  an  onerous  burd^  upon  a  lawfnl  and- 
Innocuons  amusement  by  absolutely  prohib- 
iting It  In  all  nxmis  tbat  may  (Chance  to  be 
within  2S  feet  of  other  buildings  used  as 
residences,  cannot  be  Justified  by  the  mere 
possibility  that  disturbing  and  annoying 
sounds  ^11  oidanger  the  public  welfore.  It 
must  rest  upon  the  fact  that  experloice  has 
demonstrated  that  the  danger  of  such  dis- 
turbance and  annoyance.  In  ttie  absence  of 
such  legislfttlve  regulatl<m,  Is  one  which  may 
reasonably  be  anticipated  as  the  pnAable 
result  of  permitting  any  dancing  whatever, 
or  performing  any  kind  of  dance  music,  In 
any  hall  or  room  any  portt<m  of  which  or 
any  window  of  whl  A  may  happen  to  be  with- 
in 26  feet  of  any  portion  of  any  ottier  build- 
ing used  as  a  resldaic&  Bx  parte  Whltwell, 
sopra.  By  suitable  relation,  far  lesi  dras- 
tic than  the  inhibitory  ordinance  before  us, 
such  an  Innocent  recreation  as  dandng  and 
su(!b  aA  Intrinsically  hannte&s  amusement 
as  the  performance  of  dooce  music  can  be 
so  conducted  and  performed  as  not  to  give 
reaswAble  cause  for  complaint  even  to  per- 
sons of  "dainty  modes  and  habits  ot  living." 
The  total  prohibition,  therefor^  ot  these  In- 
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nocent  amusements,  during  any  of  the  24 , 
hours,  Is  an  arbitrary  and  unreasonable  ln< ; 
Taslon  of  private  rights.    In  Re  Kelso,  147 ; 
Cal.  609,  82  Pac.  241,  2  L.  R,  A.  (N.  S.)  796, 
109  Am.  St  Rep.  178,  the  Supreme  Court  de- 
clared Invalid  an  ordinance  absolutely  pro- 1 
hlblting  the  maintenance  or  .(^ration  of  a  ' 
stone  quarry  within  a  certain  portion  of  the  | 
dty  and  county  of  San  Francisco.  The. 
ground  of  the  deddon  was  tbat  the  ronoval ; 
of  rock  from  land  Is  an  operation  that  may  j 
be  rendered  entirely  Innocoous  by  proper , 
regulatioa  prescribing  the  manner  of  doing 
Qie  WOTk,  and  that  therefore  a  total  prohibi- 
tion was  an  arbitrary  and  nnreasnuible  In- 
Taalon  ot  private  il^ts. 

"The  tent  in  every  case  ia:  la  the  prohibition 
of  a  particolar  business  ot  the  sale  of  a  par- 
ticular article  necessary  to  prevent  the  in- 
fliction «f  a  pabUc  injury?  It  is  not  snfBdent 
that  the  public  sustidns  barm  from  a  certain 
trade  or  employment  as  it  is  coodoeted  by  some 
engaged  in  it.  Because  many  men  engaged  in 
Che  caUiog  persist  in  so  conducting  the  business 
that  the  public  suffers  *  *  *  is  no  justifica- 
tion for  a  law  wbidk  prohibits  an  honest  man 
from  conducting  the  business  in  such  a  manner 
as  not  to  inflict  injury  upon  tbe  public."  Tol- 
Uver  V.  BUasard.  148  Ky.  773, 137  a  W.  600,  84 
L.  R  A.  (N.  &)  88P. 

So  here,  dancing  nnquestionably  may  be 
so  conducted  and  dance  music  so  performed. 
In  a  private  residoice  after  10  o'clock  at 
night,  that  persons  of  the  average  nervous 
temperament,  residing  In  homes  situated 
within  25  feet  of  the  room  where  such  danc- 
ing Is  conducted  or  dance  music  performed, 
need  not  be  uoreasonaMy  annoyed  thereby. 
One  or  two,  or  even  more,  couples  might  so 
conduct  their  dancing  In  a  room,  a  porti<m  of  [ 
which  or  a  window  of  whldi  Is  within  25  feet 
of  a  neighboring  residence,  as  not  to  jar 
the  most  sensitive  nerves  of  the  occupants  of 
the  neighboring  dwelling.     Who,  for  in-; 
stance,  could  possibly  be  disturbed  or  annoy* ' 
ed  by  the  graceful  and  stately  minuet?  Slmi- ' 
larly,  dance  music,  one  of  Strauss'  waltzes. ' 
for  in*tt^tncff^  mli^t  float  into  the  neighboring ' 
dwdling  without  Jarring  tbe  most  sensitive  i 
htnnan  tympanum,  or  it  might  be  played  so 
softly  that  tt  would  not  be  heard  outside  of 
tibe  room  In  whidi  performed.  It  should  be 
remembered  that  even  in  these  days  of  bl- 
sarre  extrunes  and  freak  abnormalities,  the 
muscle  tickling  jaxs  has  not  yet  succeeded 
In  wtlr^  exduding  all  sane  dance  music 
flrom  the  places  whore  the  devotees  of  Ttxp- 
sldiore  are  wont  to  foregather.  And  experts 
tell  us  that  even  Jazz,  like  certain  other 
things  fast  fading  Into  fiblivion.  may  be  de- 
natured— a   cousummatiuk  devoutly  to  be 
wished.   "The  law."  says  the  Supreme  Court 
in  Re  Farb,  178  Cal.  582,  174  Pac.  320.  3  A. 
L.  B.  301.  "does  not  tolerate  the  prohibition 
ta  s(»nethlng  whldi  may  be  regulated  In  sndl 


way  as  to  overcome  any  evils  whldi  may 
be  Incidentally  connected  with  It" 

It  is  n<^  In  the  power  of  the  legislative  de- 
partment to  deprive  any  of  the  people  of  tbe 
enjoyment  of  equal  privileges  under  tbe  law. 
Nor  can  any  dty  be  permitted  to  exCTdse  ty- 
rannical powers.  The  ordinance  Is  unreascMi- 
able  because  It  prohibits  what,  Ingenmd.  Is 
perfectly  lawful;  it  reaches  and  passes  the 
limits  oi  the  city's  police  powers.  Our  con- 
clusion therefore  Is  that  the  ordinance  should 
be  declared  unreasonable  and  void,  leaving 
the  dty  comnrisslonera  free  to  enact.  Instead, 
some  other  more  specific  and  definite  regula- 
tion. 

Petitioner  Is  dladiarged. 

We  concur:  THOBfAS,  J.;  WBLLBB,  3. 


MITCHELL   ORAIN   Ml   SUPPLY   CO.  V. 
MARYLAND  CASUALTY  CO.  OF  BAL- 
TIMORE.  MO.    (No.  22986.) 

(Supreme  Coart  of  Kansas.    Feb.  12,  1921.) 

(BifOdbiu  hv  the  Court.) 

1.  lasMraaee  «=>665(4)— EvMeaes  (■safldwt 
to  show  that  report  of  shortage  of  bonM 
enploysfl  was  arrived  at  on  ImpreiMr  basis. 

The  evidence  as  a  whole  is  held  not  to 
show  that  the  report  of  an  accountant  as  to  a 
shortage  of  an  employee  was  arrived  at  upon 
an  improper  basis. 

2.  iMsraaoe  «=>430— Loss  by  eaployeyt  t|Me- 
■latioa  la  anployar't  mmmt  kM  '^■harrle 
■Mit"  wttbia  fidelity  bead. 

In  a  bond  insnring  an  employer  against 
losses  sustained  by  reason  of  conduct  of  an 
employee  constitntinc  embezzlement  the  word 
"embezzlement"  is  to  be  construed  broadly  in 
its  gmeral  and  popular  sense,  rather  than  In 
a  narrow  and  tedmical  spirit  with  spedfie  ref- 
erence to  the  local  statute:  and  a  loss  occa- 
sioned by  the  cmployee'a  specnlatang  on  the 
market  in  the  name  of  the  empl^er.  bnt 
without  bis  knowledse  or  consent  is  wilhia 
the  protection  of  the  bond. 

[Ed.  Note.~-For  other  definitions,  see  Words 
and  Phrases,  Fint  and  Seoond  Series,  Sm- 
beade— Embei^emant] 


3.  lasaraaoa  «=>332(2)--WarraBly  that  haaka 
shall  be  aa«tad  haM  •atlsflad. 

Where  a  contract  of  insurance  asainst  loaa- 
et  throng  the  embezzlement .  of  an  employee 
contains  a  warranty  on  tbe  part  of  the  em- 
ployer that  the  books  shall  be  uiq>ected.  andit- 
ed.  and  verified  at  least  once  in  three  months, 
this  requirement  is  met  by  an  examination  eon- 
ducted  by  tbe  officers  of  the  employing  com- 
pany, and  docs  not  involve  the  mqiloyment 
of  an  expert  aecoontant  for  tiM  pvrpoee;  nor 
does  tbe  fact  that  the  examinations  that  were 
made  faUed  to  £adose  shortages  Oat  was* 
afterwards  fonnd  to  have  existed  neeessadly 
show  any  breach  of  the  warrant. 


4t9ror  other  cases  see  sans  tople  and  KST-KUXBnt  la  an  Kay-NanAand  P|gm*s  an!  Tnlwaa 
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4^  luiron  «s»332(2)— Bor#  held  Mt  to  n- 
qMfra  datormlution  of  aetual  aoMiiot  en- 
bezzled  wittilo  tins  limited. 

Tognlrenwut  of  a  bood  *of  indemnity 
afroinst  the  results  of  embcEzIement  by  an  em- 
ployee that  losses  to  be  covered  by  it  must 
be  discovered  -feithin  six  months  after  his  dis- 
charge is  met  where  within  that  period  the 
fact  of  a  ahoTtage  becomis  known,  althongh 
Its  exact  amonnt  is  not  ascertained  tutil  later. 

Appeal  from  iMstrlct  Court,  Rice  County. 

Action  by  tba  Hitdiell  Grain  &  Sujwlr 
Company  against  tlie  Maryland  Casualty 
Ck>rapany  of  Baltimore,  Md.  Judgment  for 
plaintiff,  and  defendant  aiq;>eal8.  Affirmed. 

C.  M.  WiUIams  and  D.  C.  Martindell,  botb 
of  Hutchinson,  tor  appellant 
Jones  &  Jones,  of  Lyons,  for  appellee. 

MASON.  J.  The  MitcbeU  Grain  ft  Sup- 
ply Company,  a  corporation  dealing  in  grain, 
live  stoclE  and  coal,  employed  F.  H.  Biese- 
meyer  as  its  mam^r,  tbe  Maryland  Casualty 
Company  executing  a  bond  for  him.  Be  serv- 
ed in  that  capacity  fOr  about  four  years.  His 
employer  brought  an  action  against  tiie  sure- 
ty oontpany,  alibiing  that  he  was  short  In  his 
nccouuts.  The  plaintiff  recovered  judgment, 
and  tbe  defendant  ai^eals. 

[1]  1.  The  trial  was  had  without  a  Jury. 
Tbe  court  found  A  shortage  evidenced  by  the 
difference  between  the  cash  shown  by  the 
books  k^t  by  the  manager  to  have  been  re- 
ceived by  him  and  that  acooimted  for  there-' 
In.  In  the  finding  the  amount  was  stated  to 
te  $1,758.38.  The  evidence  showed  it  to  be 
$1,788.16,  but  the  difference  In  the  figures 
Is  not  material  to  the  present  Inquiry.  The 
defendant  argues  that  the  finding  Is  without 
support  The  argument,  however,  is  based 
upon  the  assumption  that  tbe  amount  was 
arrived  at  by  taking  the  difference  between 
the  total  cash  received  and  the  total  amount 
of  cash  deposited  in  the  bank.  The  account- 
ant upon  whose  investigation  and  report  the 
plaintiff  relied  made  statranents  in  his  cross- 
examinatiou  which,  taken  by  themselves, 
tended  to  support  that  theory.  But  his  tes- 
timony as  a  whole  made  it  reasonably  clear 
that  what  he  deducted  from  the  cash  re- 
ceipts was  not  the  bank  deposits  alone,  but  a 
sum  which  included  all  the  cash  shown  by 
the  books  to  have  been  paid  out  in  any  way. 
The  situation  in  this  regard  is  shown  by  this 
extract  from  tbe  cnMs-examinatlon : 

*^oa  so  to  work  to  see  how  mnch  money  be 
has  deposited  in  the  bank  on  tbe  theory  that 
all  the  cash  which  he  has  received  has  been 
deposited  in  the  bank? 

"No;  on  the  theory  that  it  has  been  deposit* 
ed  in  the  bank  leas  what  he  has  paid  out. 

"Now,  yon  took  the  deposits  in  the  bank  and 
what  he  has  paid  and  what  does  that  show? 

"$40,306.68. 


"And  yon  deduct  S40306.63,  being  the  amount 
that  he  has  deposited  in  the  bank  as  shown 

by  his  deposit  slips  and  passbook,  from 
(^.79,  and  you  condude  that  the  difference  is 
a  shortage  which  he  lias  appropriated.  Is 
that  your  proposition? 

"Yes,  sir;  that  is  my  propotrltion. 

"Now,  you  say  that  bis  cashbooh  shows 
items  of  cash  that  was  not  deposited?  Did 
I  understand  you  to  say  that? 

"No;  I  don't  believe  I  did. 

"Wdl,  does  it? 

"His  cashbook  shom  items  In  this  way  that 
are  not  deposited;  that  he  bas  received  $1,- 
788.16'  more  than  he  has  deposited. 

"But  how  do  you  know  that  all  the  cash  that 
he  haa  recced  has  been  deposited  la  the 
bank? 

"It  bas  not  been  all  deposited. 

"Suppose  a  man  comes  in  with  a  small  parcel 
of  wheat  or  oats,  and  he  pays  for  It  out  of  the 
drawer  from  cash  received.  That  never  goes 
into  the  bonk? 

"He  has  no  record  of  paying  it  out. 

"Have  yon  a  record  of- what  has'  been  paid 
ont? 

"We  have  made  a  schedule  showing  the  actu- 
al cash  that  has  been  paid,  according  to  his 

cashbook." 

In  the  redirect  examination  the  witness 
said: 

"This  record  of  investigation  shows  tbe  cash 
that  he  paid  out  that  never  went  into  the 
bank.  If  a  man  came  along  and  sold  something 
for  cash,  and  he  paid  him  cash  out  of  the  draw- 
er, he  has  ma'de  a  record  of  that.  We  have 
the  cashbook  pages  and  the  amounte  that  he 
has  taken  credit  for,  and  I  have  given  him 
credit  for  that  in  the  deduction  amount." 

[1]  2.  The  other  item  of  shortage  upoti 
which  ttie  Judgment  was  based  is  a  loss  of 
$1,600,  made  }ss  the  manager  in  a  speculation 
on  tbe  pork  nkaiket  conducted  in  the  name  of 
the  grain  company,  the  transaction,  how- 
ever, not  being  shown  upon  Its  books.  The 
bond  executed  by  the  defendant  ond^took 
to  reimburse  the  plaintiff  "for  such  loss  of 
money,  securities  and  the  personal  property 
belonging  to  or  In  the  possession  of  the  em- 
ployer •  •  *  which  the  employer  shall 
have  sustained  by  reason  of  any  act  or  acts 
constituting  larcoiy  or  embezzlement,  com- 
mitted by  the  nnployee.**  The  defendant  con- 
tends that  Qie  act  of  the  enyiloyee  In  In- 
vesting the  plaintiffs  money  in  a  losing  ven- 
ture on  the  market  did  not  constitute  embez- 
zlement This  court  has  already  held  that 
a  bond  IndemnlQ^g  an  employer  against 
loss  due  to  the  "fraud  or  dishonesty*'  of  an 
employee  "amounting  to  embezzlemenf  is 
to  be  construed  as  covering  acts  of  the  gen- 
eral character  indi<!ated,  and  that  in  an 
action  thereon  It  is  not  necessary  to  a  re- 
covery to  prove  embezzlement  with  te<3mical 
accuracy.  Bank  v.  Colton,  102  Kan.  866,  170 
Pac.  093;  Milling  Ca  r.  Surety  Ca,  104  Kan. 
790. 180  Pac.  782.  It  Is  true  that  In  the  bond 
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now  under  oonslderatlon  the  words  "fraud 
and  dishonesty"  do  not  aiK>ear,  and  the 
phrase  "constituting  embezzlement^  Iff  used 
Instead  of  "amounting  to  embezzlement,"  so 
that  its  language  Is  not  exactly  the  same  as 
that  passed  upon  in  the  cases  dted.  How- 
ever, the  sttbetaotlal  similarity  of  the  ques- 
tion involved  Is  shown  by  these  quotations 
from  the  opinions: 

"Without  regard  to  the  statutory  definition 
of  these  ofFenses  [larceny  and  embezzlement], 
the  (acta  established  by  the  evidence  justified 
the  conclusion  of  law  tbat  tbe  cashier's  con- 
duct amounted  to  embezzlement  within  the 
meaning  of  tbat  term  as  used  in  the  bond. 
To  hold  otherwise  would  defeat  the  purpose  for 
which  the  bond  was  given  and  the  premiums 
accepted  by  the  surety  company.  We  think 
the  term  'embezzlement'  as  used  In  the  bond 
has  a  generic,  and  not  a  specific  meaning." 
102  Kan.  36a  170  Pac.  d93. 

"In  the  bond  the  defendant  undertook  to 
rehnbnrse  the  plaintiff  for  any  pecuniary  loss 
which  it  might  sustain  by  reason  of  the  fraud 
or  dishonesty  of  tbe  agent  in  connecdon  with 
the  duties  and  obligations  of  his  position,  and 
in  withholding  the  property  and  money  of  the 
plelntfff,  and  the  fraadulcmt  appropriation  of 
the  same  to  Us  own  use,  he  violated  his  duty 
and  obligation  to  the  phUntiff,  which  subscun- 
tially  amounted  to  emb^slement  and  constitut- 
ed a  mai^est  breach  of  the  fidelity  bond." 
lOi  Kan.  783,  180  Pac  788. 

Jut  need  la  tUs  o(nineetioD<*'oonstitDtlng 
embeazlement"  must  be  r^^arded  as  essential- 
ly tbe  equlTaleiit  of  "amcnuting  to  einbe»- 
BtemoLt.''  The  bond  la  to  be  inteipreted  in 
the  llgbt  ot  its  nature  as  a  omtract  ct  In- 
surance, in  view  of  its  purpose  aa  snch.  and 
witti  a  considerable  degree  ct  liboall^  in 
favor  of  the  Insured  and  againat  the  Inanrer 
by  reasMi  ot  Its  having  framed  the  contract. 
A  risk  fairly  within  its  contemplation  is  not 
to  be  aviMed  by  any  nice  distinction  or  ar- 
tlfldal  refliwment  In  the  use  of  words.  The 
tram  *'embe»lement**  must  be  denned  to 
have  beat  used  In  Its  general  and  popular 
eenae^  rathv  than  with  spedflc  reference  to 
the  precise  d^nltlon  of  the  local  statute.  One 
wlio  unlawfully  makes  way  with  the  property 
of  his  employer  intrusted  to  his  care  may  be 
an  embezzler,  even  although  he  derives  no 
personal  benefit  from  the  transaction.  20  O. 
J.  427-429 ;  9  R.  C.  L.  1275-1276.  The  man- 
ager claimed  that  In  the  pork  deal  he  acted 
with  the  advice  of  the  vice  president  of  the 
grain  company,  but  the  court  obviously  dis* 
beloved  his  statemrait  He  also  asserted  that 
he  had  previously  made  money  for  the  com- 
pany by  hedging  on  wheat  deals,  and  tbat 
the  purpose  of  the  pork  transaction  was  to 
hedge  against  loss  through  the  government 
fixing  the  price  of  wheat  The  trial  court 
found  specifically  that  the  company  had  no 
knowledge  of  any  such  speculatlcm  In  wheat; 
and  selling  pork  for  future  delivery  In  the 
•ipectatloa  that  the  government  would  like- 


wise regulate  Its  price  can  hardly  be  serious- 
ly considered  as  a  JustlflaMe  hedge  against  a 

loss  in  wheat. 

[8]  8.  The  application  to  the  defendant  for 
the  making  of  the  bond  sued  upon  contained 
a  warrant  tbat  the  manageir's  books,  ac- 
counts, and  securities  would  be  Inspected  and 
audited,  and  the  outstanding  accounts  veri- 
fied at  least  once  in  three  months.  The  de- 
fendant urges  that  If  the  bpoks  had  been 
audited  in  accordance  with  this  agreement 
the  plaintiff  would  necessarily  have  discov- 
ered at  once  that  the  manager  had  been 
speculating  upon  grain  futures;  tiiat  if  It 
did  not  make  such  a  dlacovoy  thore  must 
have  been  sucii  a  breadi  of  the  warranty  as 
to  constitute  a  defense  to  the  action  on  the 
bond;  and  that  if  it  did  learn  of  the  mana- 
ger's misconduct  in  this  regard  its  failure 
to  Inform  the  defendant  <as  the  contract 
also  required)  must  likewise  Interpoee  a  bar 
to  Its  recovery.  It  was  shown,  however, 
that  a  meeting  of  the  directors  was  hdd  eadi 
month,  at  which  a  stat^ent  was  submitted 
by  the  manager,  and  the  trial  court  spedflcal- 
ly  found,  upon  what  we  regard  aa  sufficient 
evidence,  that  at  least  once  bo  every  three 
months  the  offloers  made  an  examination  of 
his  booira,  but  that  they  were  so  kept  that 
they  were  unable  to  ascertain  the  real  con- 
dition of  his  accounts,  and  could  not  and  did 
not  discover  any  mlsai^ropriatlon  until  about 
the  time  of  his  dlscSiarge.  These  considera- 
tions sufficiently  dispose  of  the  contention 
referred  to.  The  warranty  In  questitm  can- 
not fairly  be  construed  as  requiring  a  periodi- 
cal examination  by  an  expert  aooountant,  or 
by  any  one  who  from  an  inspection  of  the 
books  could  be  certain  of  detecting  any  mis- 
apprtqiriation  of  funds.  14  B.  O.  U  1150; 
Prosser  Power  Co.  v.  United  States  F.  ft  G. 
Co..  73  Wash.  304,  132  Faa  48.  In  behalf  of 
the  defendant  it  Is  urged  that  the  plalntUF 
must  have  known  tbat  the  manager  was 
speculating  in  wheat  The  trial  court,  bow- 
ever,  found  to  the  contrary,  and  the  question 
was  one  of  fact  Moreover  a  distinction 
might  be  drawn  between  hedging  with  re- 
spect to  wheat  on  hand,  and  held  for  want 
of  cars  in  which  to  ship  it,  and  a  pure  gam- 
bling transaction  in  pork. 

[4]  4.  The  bfxid  Insured  the  plaintiff  only 
against  such  losses  as  should  be  discovered 
"within  six  months  after  the  expiration  or 
cancellation  of  this  bond,  or  any  renewal 
thereof,  or  in  case  of  the  death,  restgnatioa, 
or  removal  of  tbe  onployee  prior  to  such  tx- 
plration  or  cancellation,  thai  within  six 
months  after  such  death,  resignation  or  re- 
movaL"  The  bond  was  glvoi  May  16,  1914. 
covering  a  period  of  one  year,  and  was  re- 
newed several  times,  the  last  roiewal  expir- 
ing May  15,  191&  One  of  the  plalntirs  wit- 
nesses testified  that  Blesemeyer  was  dis- 
charged in  April,  191&  A  final  ground  upMi 
which  a  reversal  is  asked  is  tbat  the  mt- 
ployer'a  loss  was  not  discovered  within  aU 
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montha  of  that  time.  The  tMsU  of  tbls  con- 
tention Is  an  allegation  In  the  petition  in 
ttiese  words: 

'That  plalnUff  did  not  tfiacover  sidd  abatrae- 
tio&s  of  itB  money  and  the  wrongful  taking 
thereof  by  eaid  Biesemeyer  and  the  fall  na- 
ture thereof  nntO  about  tiie  middle  of  Decem- 
ber, 1018.  when  plaintiff  cansed  its  boob8  and 
accoontf  kept  by  said  Biesemeyer  to  be  audited 
by  one  John  A.  Grant,  an  auditor  employed  by 
plaintiff  when  plaintiff  learned  for  the  first 
time  of  the  nature  and  amount  of  said  claim, 
and  of  the  nature  and  amount  of  aaid  snma  to 
WTOngfnlly  appropriated  and  converted  by  aaid 
Blesemeyer." 

There  was  evidence  that  In  May,  1918,  the 
existence  of  a  shortage  was  suspected  a|id  an 
expert  accountant  was  employed  to  examine 
the  books  for  that  reason;  that  the  pork  trans- 
action was  discovered  in  this  month  and  ac- 
knowledged by  Blesemeyer  In  the  following 
October,  In  which  month  the  first  report  of 
the  accountant  was  made;  that  the  full  re- 
port of  the  final  result  of  the  examination 
was  made  in  the  following  December.  The 
allegation  quoted  from  the  petition  may  rea- 
sonably be  Interpreted  as  meaning  merely 
that  the  exact  amoimt  Of  the  shortage  was 
nop  finally  determined  until  December.  No 
point  appears  to  have  been  made  by  the  de- 
fendant In  the  district  court  with  respect  to 
this  feature  of  the  case.  The  answer  con- 
tained an  allegation  that  in  May,  1918,  the 
plaintiff  informed  Blesemeyer  of  all  the 
shortages  which  were  afterwards  set  out  In 
the  petition.  The  requironent  that  the  loss 
occasioned  to  the  employer  should  be  dis- 
covered before  the  expiration  of  six  months 
after  the  discharge  of  the  employee  Is  suffi- 
ciently met  by  the  fact  of  the  existence  of 
the  shortage  becoming  known  wlthiii  that 
time,  although  its  exact  amount  may  not 
have  been  determined  until  latet* 

The  Judgment  Is  affirmed. 

AU  the  Justices  concoxring. 


la  re  DANTON.    (No.  23188.) 
(Supreme  Court  of  Kansas.   Feb.  12,  1921.) 

(SvtMm*  »y  a«  Court.; 

1.  Crlmlsal  law  «s»a38— StattiMata  of  Monad 
Id  protmtloi  for  crlMlaal  qmidealliM  bald 
to  warrant  holdlsg  bin  far  trial. 

In  a  preliminary  examination  before  a  mag- 
istrate upon  a  charge  of  criminal  syndicalism, 
the  statements  oi  the  accused  admitting  tbe 
doing  of  acts  in  violation  of  the  statute  (Laws 
1920  [Sp.  Seas.]  c.  87)  is  sufBcient  evidence  to 
warrant  the  magistrate  In  bolding  him  for  tri^. 

2.  CriHiaal  law  ^238— Evideaoa  oi  prallmt- 
■ary  axaailMtlon  seed  not  bo  ssffldaHt  to 
tapport  eonrloHoii. 

In  Buch  an  examination  it  Is  not  necessary 
that  the  evidence  upon  which  the  accnaed  is 


bound  over  for  trial  be  sufBaent  ta  support  a 
conviction.  It  is  enough  if  it  is  shown  that 
an  offense  was  committed  and  that  there  Is 
probable  cause  to  believe  that  the  accused  Is 
guilt?  thereof. 

3.  Criminal  law  «=>I2I7— Peiaity  Impoalag  In- 
priionment  at  hard  labor  sot  different  fron 
one  not  mentioning  labor. 

As  all  prisoners  confined  in  the  penitentiary 
are  compelled  to  perform  labor  proportionate 
to  their  capacity.  In  a  aense  hard  labor,  a  pen- 
alty Imposing  imprisonment  at  hard  labor  pre- 
scribes no  different  ponishment  than  one  which 
imposes  imprlsonnent  in  the  penlteutlaxy  with- 
out mention  of  tabor. 

4.  Criminal  law  «=»238— Evidenoe  on  charge 
of  criminal  syndloalism  soffleient  to  jastify 
binding  over  for  trial. 

The  evidence  examined  and  held  to  be  suffi- 
cient to  uphold  the  finding  of  the  magistrate 
comndttiag  the  petitioneT  for  trial  in  tiie  dis- 
trict court 

(AdditiorMl  Syttahut  bv  Bditorial  Staff.) 

5.  Criminal  law  «=3>I2I7— Punishment  at  "bard 
labor"  merely  moans  oompulsory  labor. 

The  term  "bard  labor"  as  used  in  Gen.  St 
1916,  S  3328,  prescribing  punishment  for  a  con- 
viction of  an  attempt  to  commit  an  offense, 
means  no  more  than  compulsory  labor. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Hard 
Labor.] 

Original  imceedlnga  In  habeas  corpus  by 
William  Dan  ton  to  be  released  from  custody 
on  a  charge  of  criminal  syndicalism.  Writ 
denied. 

Hartdd  O.  Mnlks,  of  Chicago,  XIL,  and  Car- 
oline Lowe,  of  Kansas  City,  Mo.,  for  peti- 
tioner. 

Bichard  J.  Hopkins,  Atty.  Qoa.,  John  G. 
Egan,  of  Topeka,  and  L.  B.  Qulnlan,  of  I^yons, 

for  respondent. 

JOHNSTON,  0,  J.  The  petitioner  asks  to 
be  released  from  the  custody  of  the  sheriff, 
who  holds  him  on  a  commitment  of  an  ex- 
amining magistrate  of  Bice  county.  Ball  was 
fixed  by  the  magistrate  at  $S00,  which  the 
petitioner  declined  to  give,  but  since  the  in- 
stitution of  this  proceeding  he  has  been  re- 
leased from  custody  on  an  order  of  a  Justice 
of  this  court  He  was  arrested  in  Bice  coun- 
ty on  the  complaint  of  the  county  attorney 
charging  that — 

"By  word  of  mouth  and  by  distributing  litera- 
ture and  pamphlets,  tbe  aaid  William  Danton 
did  tben  and  there  advocate,  teach,  and  affirma- 
tively suggest  the  duty,  necessity,  propriety, 
and  expediency  of  crime,  criminal  syndicalism, 
and  sabotage  as  a  means  of  accomplishing  and 
effecting  industrial  and  political  rev<dntion,**  in 
violation  of  the  act  ctmceming  criminal  syndi- 
calism.  Laws  of  1920  (Special  Session)  c  37. 

At  a  prelimlnaxy  examination  tbe  magis- 
trate fOnnd  upon  the  erldence  that  the  offense 
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chai^fed  had  bem  committed  and  Qiat  tbere 
vas  probable  caiue  to  b^eve  that  tiie  peti- 
tioner was  guilty  of  the  commission  lliereo^ 
and,  no  ball  being  offered,  he  was  committed 
for  trial  in  the  district  coort  of  Bice  comity. 

There  to  no  attack  In  this  [nvceedli^  on 
the  validity  of  the  act  upon  whi6h  the  charge 
Is  based,  bnt  It  Is  contended  that  the  evidence 
offered  falls  to  show  probable  cause  that 
the  petitioner  Is  guilty  of  the  offense  charg- 
ed, 0^  of  any  other  offense.  The  statute, 
among  other  things,  in  effect  provides  that 
any  one  who  by  word  of  month  or  by  writ- 
ing suggests  or  teaches  the  duty,  necessi- 
ty, or  expediency  of  crime,  criminal  syndical- 
ism, or  sabotage,  or  the  destruction  of  pr<^ 
erty  or  Injury  to  persons  as  a  means  of 
accomplishing  any  Industrial  or  political  end, 
change,  or  revolution,  or  for  prt^t,  or  who 
publishes  or  knowingly  circulates,  distribute, 
or  displays  written  or  printed  matter  of  the 
character  and  for  the  purposes  named,  or 
who  organizes  or  helps  to  organize  or  be- 
comes  a  member  of  any  society  or  assemblage 
which  teaches  or  advocates  the  doctrines  and 
practices  mentioned.  Is  guilty  of  a  felony. 

[1]  The  proof  offered  was  mainly  state- 
ments and  admissions  made  by  the  petitioner 
In  a  conversation  with  the  county  attorney 
and  sheriff.  He  stated.  In  effect,  to  them  that 
he  was  familiar  with  the  teachings,  doctrines, 
and  purposes  of  the  Industrial  Worliers  of 
the  World,  and  believed  In  and  stood  for  all 
that  the  organization  advocated.  In  apealt- 
Ing  of  his  connection  with  this  organization 
he  stated  that  he  was  a  member  of  the  I.  W. 
W.  and  was  proud  of  It;  that  his  duties  as 
a  member  were  to  act  as  messenger  and  car- 
ry supplies  to  workers  in  the  field;  that  for 
some  time  he  had  been  working  up  and  down 
Ihe  Miasonri  Pacific  Railway,  a  line  running 
through  Bice  county,  and  that  just  before 
July  1,  192(^  he  had  cone  to  Frederick,  in 
Bice  county,  having  in  bis  possession  aatne  of 
the  books  and  documents  of  the  organization, 
where  he  attempted  to  deliver  them  to  per- 
sons tber^  but  finding  that  they  were  already 
supplied  be  did  not  deliver  any  of  them.  He 
identified  books  and  other  literature  of  the 
organization  which  showed  the  doctrines  and 
practices  of  the  organization.  Some  of  these 
fail  clearly  wltbln  the  coudemnation  of  the 
statute,  but  the  principal  contention  of  the 
petitioner  is  that  the  evidence  of  the  things 
lie  had  said  and  done  is  not  sufficient  to  es- 
tablish probable  cause  for  bellevlns  him  to 
be  guilty  of  the  offense. 

[2]  It  may  be  said  that  the  same  measure 
of  proof  is  not  necessary  in  a  preliminary 
examination  as  in  a  trial.  An  examination  Is 
in  no  sense  a  trial,  In  wblch  the  guilt  or  In- 
nocence of  a  person  Is  adjudged,  and  It  is 
not  necessary  that  the  evidence  upon  which 
the  accused  is  committed  be  sufficient  to  sup- 
port a  conviction.  It  la  neceasaiy  that  there 


be  vroaC  snfflcioit  to  show  that  a  crime  baa 
been  committed  and  that  there  to  probable 
cause  to  believe  the  accused  to  snllty  of  the 
crime.  In  re  StUta,  74  Kan.  805. 87  Pac  1134. 
In  the  examinattMi  of  a  complaint  against 
Aaron  Burr  b^re  Chief  Justice  Hardiall, 
sitting  as  a  committing  magtotrate,  he  said: 

"On  an  application  of  this  Idnd  I  certainly 
should  not  require  that  prooi  which  would  be 
necessary  to  convict  the  person  to  be  commit- 
ted on  a  trial  in  chief;  nor  should  I  even  re- 
quire that  which  should  absoJotely  convince  my 
own  mind  of  the  guilt  of  the  accused;  but  I 
ought  to  require,  and  I  should  require,  that 
probable  cause  be  shown;  and  t  understand 
probable  cause  to  be  a  case  made  out  by  proof 
fumisbiDg  good  reason  to  believe  that  the  crime 
alleged  has  been  committed  by  the  person 
charged  with  having  committed  it."  1  Burr's 
Trial,  11. 

[4]  Here  there  was  an  admission  that  the 
petitioner  was  a  member  of  the  organlzatlOD, 
the  principles  and  purposes  of  which  have 
been  stated,  and  was  a  messenger  and  carrier 
of  the  supplies  and  the  literature  of  the  or- 
ganization and  to  that  end  had  been  working 
up  and  down  a  line  of  railway  that  runs 
through  the  county.  According  to  the  testi- 
mony he  went  to  Frederick  to  distribute  lit- 
erature and  attempted  to  deliver  it.  The 
reason  It  was  not  delivered  was  because  the 
parties  visited  had  already  been  supplied. 
The  evidence  appears  to  be  sufficient  at  least 
to  show  an  attempt  to  viidate  the  statat& 

In  his  behalf  it  Is  oontoided  Qiat  thto  ms 
insufficient  because  it  was  no  more  than  a 
confession  of  the  petitioner,  and  that  it  was 
not  competent  to  prove  the  off^ise  or  hto  con- 
nection with  it  Authorities  are  dted  to 
sustain- the  view  ttiat  a  confession  whoi  an 
accused  to  under  arrest  to  to  he  regarded  as 
involontary  and  to  not  of  its^f  admisslUe 
without  pnxtf  that  it  is  voluntary.  The  tes- 
timony here  shows  that  the  statement  of  the 
petitioner  was  a  boast  rather  than  a  confes- 
sion. There  was  no  acknowledgment  of  the 
commission  of  an  offense  and  nothing  in  the 
statement  indicating  a  sense  of  guilt.  His 
statements  were  mere  admissions  voluntarily 
made  as  to  his  relations  to  the  organization, 
his  belief  tn  its  principles,  and  as  to  his 
work  in  promoting  the  cause.  In  the  Bnrr 
Case  already  referred  to.  Burr  was  bouml 
over  upon  an  affidavit  setting  forth  the  con- 
tents of  a  letter  of  Burr  as  to  hto  plans  and 
purposes  towards  carrying  forward  an  ex- 
pedition against  the  territories  of  a  nati<m  at 
peace  with  the  United  States.  Although 
tbere  was  nothing  more  than  the  statements 
in  his  letter  to  connect  Burr  with  the  offense 
charged.  Chief  Justice  Marshall  held  that,  a 
preliminary  examination  being  an  inquiry,  not 
into  the  guilt  of  Burr,  but  merely  whether 
there  was  probable  cause  to  believe  him  guilty, 
the  affidavit  which  set  forth  the  contents  of 
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this  letter  was  sufficient  to  warrant  the  com- 
mitment of  the  accused  for  trial.  See,  also, 
United  States  r.  Bloomgart,  2  Benedict.  356, 
Fed.  Oss.  No.  14,612;  People  T.  Gt^almour* 
120  Cal.  2S3,  D2  Pac.  505. 

[3,  5]  It  Is  further  contended  that,  If  It  be 
granted  that  the  evidence  was  admissible  and 
sufficient  to  show  an  attempt  to  violate  the 
act  of  criminal  syndicalism,  a  mere  attempt 
to  commit  that  offense  Is  not  a  punishable 
offense  in  this  state.  OThe  ground  for  this 
contention  is  that  the  punishment  prescribed 
tor  an  att^pt  to  commit  an  ofFense  Is  con- 
finement and  hard  labor  for  a  term  not  ex- 
ceeding one-half  of  the  longest  time  prescrib- 
ed for  a  conviction  of  the  offense  attempted 
(Qea.  Stat  lOlfi,  S  3328).  while  the  penalty 
for  criminal  syndicalism  is  imprisonment  In 
the  state  penitentiary  for  a  term  of  not  less 
than  one  year  nor  more  than  ten  years,  or 
bj  a  fine  of  not  moie  than  $1,000  or  by  both 
such  fflne  and  Imprisonment.  (Laws  1920 
[Special  Session]  c.  87).  It  la  argaed  that 
imptlsonmait  In  the  penitentiary  as  prescrib- 
ed for  criminal  syndicalism  Is  materially 
different  from  inq^ilsonment  attd  bard  labor, 
the  penalty  prescribed  for.  an  attempt  to 
ounmit  a  ezlnie,  and  therefore  tbe  statute 
providing  ptuflshment  for  attempts  dooi  not 
ooT«r  or  i^Iy  to  attempts  to  conunit  crim- 
inal STttdkalism.  There  Is  nothing  snbstan- 
tial  In  0ie  contention.  Under  the  statute  all 
persons  craflned  In  ttie  penltoitlaTy  are  re- 
quired to  perform  labor.  The  pnnishm^t  In- 
flicted there  is  not  classified  as  hard  s(nd 
easy  labor,  but  all  are  required  to  labor  un- 
der the  direction  of  the  warden.  That  officer 
Is  to  prescribe  fbe  work  tiiat  the  prlsmers 
shall  do,  proportionate  to  the  health  and 
capacity  of  each  of  them.  Qen.  Stat.  1916,  i 
9977.  In  some  of  the  penalties  prescribed 
for  crimes  the  Legislature  has  added  to  im> 
prlaonment  the  old  phrase  "at  hard  labor," 
and  In  some  it  is  omitted^  but  it  is  plain  that 
it  was  not  intended  that  the  expression 
should  add  anything  to  the  punishment.  Un* 
der  oar  system  all  prisoners  alike  are  required 
to  labor  while  confined  in  the  pailtentlary  ac- 
cording to  tta^  strength  and  capacity,  and, 
so  pn4;iortloned,  it  may  be  said  to  be  hard 
labw  for  eacii  prlsraier.  As  used  in  the 
statute  rdatlng  to  attonpts  to  commit  a 
crime,  the  words  "hard  labor"  nuan'no  more 
than  compulsory  labor.  Brown  r.  State,  74 
Ala.  478.  The  punishment  to  be  adminis- 
tered, so  far  as  labor  ot  prisoners  in  the  pen- 
itentiary is  concerned.  Is  the  same  whether 
the  words  are  Incloded  or  omitted. 

Although  the  evidence  is  somewhat  meager, 
we  CMHdnde  that  It  Is  sufficient  to  warrant 
the  holding  of  the  petitioner  for  trial,  and 
therefore  the  application  for  the  discharge  on 
tlie  writ  of  habeas  corpus  is  denied. 

All  the  Justices  concurring. 


KAW  VALLEY  DRAINAGE  OlST.  OP  WY- 
ANDOTTE COUNTY  V.  MISSOURI  PAC. 
RY.  CO.    (No.  22868.) 

(Supreme  Court  of  Kansas.    Feb.  12,  1921.) 

(BvUabua  bv  the  Ooitrt.} 

1.  Appeal  asd  error  4=» 1 73 (2)— Rights  of  ose 
defsBdast  to  questlos  Jndgmest  cosid  sot  bs 
raised  os  appeal  Is  absesoe  of  objeotion  be- 
low. 

In  an  action  pendins  between  the  Kaw 
Valley  drainage  district  and  two  railroad  com- 
panies, a  consent  judgment  was  entered  giving 
the  drainage  district  the  right  of  way  over 
the  private  property  of  the  railroad  companies 
and  providing  Uiat  the  drainage  district  would 
pay  the  cost,  not  to  exceed  $4,000  expended  in 
the  construction  of  necessary  riprap  protec- 
tion to  the  railroad  bed  and  tracks.  The  court 
reserved  Jurisdiction  of  t^e  action  and  parties 
to  make  any  orders  necessary  to  carry  out 
tfae  judgment.  One  of  the  two  railroad  com- 
panies performed  the  work,  and  upon  refusal 
of  the  drainage  district  to  pay  broaght  sup- 
plemental proceedings  to  compel  payment.  The 
court  found  that  the  railroad  company  had  per- 
formed the  work  and  bad  expended  a  sum  In 
ezceas  of  $4,000,  and  was  entitled  to  judgment 
for  that  amodnt  and  interest.  No  question 
having  been  raised  in  the  court  below  as  to 
the  sole  right  of  the  one  railroad  company  to 
perform  the  work  and  recover  for  the  cost 
thereof.  It  is  held  too  late  for  the  drainage  dis- 
trict to  raiae  the  question  here. 

2.  Drains  ^55— Estoppel  «=>90(2)— Stlpsla- 
tlon  at  to  character  of  stose  to  bs  ssed  Is 
riprap  work  may  be  waived;  dralsage  district 
by  sot  objecting  to  eoistnieaes  of  work  ss- 
dsr  eostraot  estoppsd. 

Instead  of  one-man  riprap,  much  heavier  ' 
stone  was  used  in  a  conrideraUe  portion  of  the 
revetment  work,  which  was  more  substantial 
and  better  conatruction  and  coat  less  than  if 
one-man  riprap  bad  been  used.  Held  that,  as 
the  work  was  being  done  for  the  benefit  of 
the  railroad  company,  the  stipulation  as  to 
the  character  of  the  stone  to  be  used  might  be 
waived  without  the  consent  of  the  drainage  dis- 
trict, and  further  held  that  there  was  a  sub- 
stantial compliance  with  the  terms  of  the  con- 
tract, and  held  also  that  appellant  was  eatap- 
ped  by  ite  conduct  to  contend  otherwise. 

3.  Appeal  and  error  •&=»1008( I}— Finding  as  to 
cosnterolalm  for  delay  In  construction  work 
held  oonoluslve. 

Evidence  with  respect  to  a  counterclaim 
for  alleged  delays  in  the  work  considered,  and 
held,  the  finding  of  the  trial  court  against  the 
appellant  Is  eoncluslTe. 

fA.dditimal  SvUabut  hv  Editorial  Staff.) 

4.  Words  and  Phrases— "Orfe- man  riprap." 
In  engineering  terms  "one-man  riprap"  re- 
fers to  the  weight  and  dimensions  of  the  stone 
used  in  revetment  work,  and  means  stone 
weighing  from  25  to  125  pounds,  which  can  be 
handled  by  one  workman. 
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Appeal  trcm  District  Gonrt,  Wyandotte 
CDnntr. 

Mandamus  the  Kaw  Valley  Drainage 
District  ct  Wyandotte  County  against  the 
Missouri  Pacific  Railway  Company.  From 
a  8tq>plemental  order  In  ftivor  of  def«id- 
ant,  plaintiff  appeals.  Affirmed. 

ThoB.  A.  Pollock,  ot  Kansas  City,  for  ap- 
pellant 

W.  P.  Waggener,  J.  M.  Challlss,  and  Wal< 
ter  B.  Brown,  all  of  Atcblaon,  for  aiH^ellee, 

PORTSIR,  J.  Om^nally  tlilft  was  an  ac- 
tion In  mandamus  brought  by  the  drainage 
district  to  compel  the  Ulasonrt  Padflc  Ball- 
way  Company  and  the  Unltm  Padflc  Bail- 
road  Omnpany  to  raise  the  grade  of  certain 
railway  tracks  for  a  distance  of  700  feet  In 
ordra  to  close  a  gap  betwew  the  high  bluff 
on  ttie  Kansas  river  In  Kansas  City  an4  the 
cud  of  a  dike  constructed  by  the  drainage 
district  The  trades  were  about  10  feet  be- 
low the  top  of  the  dike.  In  November,  1916, 
a  Judgment  was  entered  cttisent  of  the 
parties  by  which  the  drainage  district  was 
granted  a  p^petual  easement  to  coiutmct 
and  maintain  Its  dike  across  the  railway 
IHToperty  with  a  prorlslon  that  the  drainage 
disbrlcc  should  fomish  certain  material  for 
filling  the  yards  and  tracks  to  permit  the 
coutiniiance  of  the  operation  of  the  railroad 
over  the  dike  at  a  grade  ta  not  to  exceed  one 
per  cent  The  trial  court  reserved  Jurisdic- 
tion of  the  action  and  of  the  parties  to  make 
any  orders  necessary  to  property  carry  out 
the  Judgment  The  appeal  is  from  a  supple- 
mental order  of  the  court  in  favor  of  the 
Missouri  Padflc  RaUway  Company  under 
the  following  paragraph  of  the  original  Judg- 
ment: 

"(7)  From  the  point  where  said  dike,  sa 
herein  provided  for,  Is  oonatmcted  across  the 
property  of  the  defendant  companlea,  the  plain- 
tiff la  to  fumiah  an  neceaaary  material  for  the 
fllUng  ol  aaid  defendant*a  proper^  up  to  a 
point  approximately  GO  feet  south  of  James 
Street  bridge)  so  as  to  enable  the  said  defend- 
OBta  to  secure  a  grade  of  not  to  exceed  1  per 
cent    The  defendants  shall  fill  out  the  slope 
with   spalls,   and  construct  one-man  riprap  ' 
paving,  at  least  10  inches  thick,  or  concrete  | 
slab  paving  at  least  4  inches  ttdck,  to  pro-  | 
tect  the  riverward  slope  of  its  right  of  way  i 
and  roadbed,  and  the  said  plaintiff  is  to  pay  I 
said  defendanta  therefor  the  actual  cost  thereof  i 
up  to  ¥4,000,  but  not  to  exceed  In  any  .event ! 
either  the  actual  cost  or  the  sum  of  (4,000  ' 
for  filling  oat  elopes  with  spalls,  and  placing  < 
one-man  riprap  paving  at  least  10  inches  thick, 
or  concrete  slab  paving  at  least  4  inches  thick, 
to  protect  the  riverward  slope  of  its  right 
of  way  and  roadbed  from  a  point  approximate- 
ly SO  feet  soQth  of  the  James  Street  brit^s 
to  the  dike  so  to  be  constracted  acroas  de- 
fendant'a  property  by  aaid  plaintiff,  as  herein 
provided  for;  and  aaid  sum  la  to  be  paid  1v 
said  plaintiff  to  the  defendants  on  completion 
(tf  aaid  work. 


"This  order  Is  not  to  be  construed  as  In  any 
manner  binding  the  plaintiff  or  defendant  com- 
panies to  maintain  one-man  riprap  paving,  or 
concrete  slab  paving,  placed  to  protect  defend- 
ant'a  road  and  property;  the  mahttananee  f»f 
same  being  entirely  optional  with  the  defsad- 
ants.** 

The  Missouri  Pacific  Railway  Company  be- 
gan the  construction  of  the  revetmoit  In  the 
early  part  of  1017,  and  completed  the  work 
In  August  of  the  same  year,  when  a  biU  for 
$4,000  was  presented  to  the  drainage  dis- 
trict Payment  was  refused,  and'  the  ap- 
pellee then  filed  Its  ai^llcatlon  for  an  order 
of  the  court  requiring  payment  under  the 
conditions  of  the  decree  ofi  November  17. 
1916.  The  drainage  district  filed  an  answer 
consisting  of  a  general  denial  and  a  defraise 
that  In  constructing  the  dike  the  appellee 
bad  not  used  "one-man  riprap";  that  the 
work  had  not  been  performed  In  conformity 
with  the  decree  and  had  not  been  anthfviaed 
by  the  district  The  trial  court  determined 
the  Issues  in  favor  of  the  appellee  and  found 
that  the  construction  ot  the  revetment  ex- 
ceeded the  sum  of  ¥4,000,  that  the  work  was 
completed  In  accordance  with  the  terms  and 
provisions  of  the  original  Judgment  end  a 
supplemental  Judgment  was  entered  requir- 
ing the  drainage  district  to  pay  ont  of  its 
general  revoiue  funds  $4,000  an^  Interest 
therecm  to  the  aK>dlee.  The  drahmge  dis- 
trict seeks  a  revenal  of  the  supplemental 
Judgment 

[1]  The  first  oontentltm  la  that  there  was 
n^thOT  allegation  nor  inwof  of  any  right  In 
the  Missouri  Padflc  RaUway  Company  al<me 
to  sue  ttir  the  cost  of  the  revetment  work. 
Doubtless  the  appellant's  reastm  for  Joining 
both  railway  companies  as  defendants  In  the 
actl<Hi  was  the  fact  well  known,  that  the 
right  of  way  for  the  tracks  in  question  be- 
longed originally  to  the  Union  Padflc  Rail-, 
road  Company.  The  record  does  not  dlsdose 
whether  It  still  belongs  to  that  company ;  but 
as  every  one  knows.  It  has  for  many  year& 
been  used  exclusively  by  the  Missouri  Padflc 
Railway  Company  for  the  (^ration  of  its 
trains  ttom  Kansas  City  to  Omaha.  The 
contention,  like  most  of  those  urged  to  over- 
turn the  Judgment  Is  purely  technical.  The 
court  f ouncT  that  the  appdlee  had  performed 
ttie  work  and  had  expended  a  snm  in  excess 
of  $4,090  and  was  entitled  to  Judgment  for 
that  amount  and  Interest  The  finding  la 
Bupp(»'ted  by  the  uncontradicted  evldoioe. 
Besides,  it  appears  that  the  question  of  the 
sole  right  of  appellee  to  recover  for  the  cost 
of  the  revetment  was  not  presented  to  the 
trial  court  and  is  rsised  here  for  Qie  fint 
time. 

The  prindpal  conteDttons  of  appellant  are 
dut  tme-man  ripmp  was  not  used  In  the 
constructlOD,  and  that  appellant  lus  not 
estopped  Itself  frmn  insisting  upcm  a  strict 
compliance  In  this  reqmot  with  tt»  tenns  of 
the  original  decree. 
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[4]  In  eugineeiing  tenn»  ''one-man  rip- 
rap" refers  to  the  weight  and  dtmenslons  of 
the  stone  used  In  reretment  work,  and  means 
stone  weighing  from  25  to  125  pounds,  which 
can  be  handled  hy  one  workman.  The  drain- 
age Miglneer  of  the  Missouri  Pacific,  who 
was  in  charge  of  the  revetment  work,  testi- 
fied that,  instead  of  "using  strictly  altogether 
one-man  riprap^"  there  was  used  throughout 
a  considerable  portion  of  the  work  a  very 
much  heavier  stone.  The  wall  was  laid  of 
large  blocks  of  st(Hie,  most  of  which  were 
two  feet  in  the  shortest  dimensions  and  so 
large  that  one  man  could  not  handle  them; 
they  would  weigh  over  200  pounds.  He  tes- 
tlfled  that  this  was  a  more  substantial  and 
better  construction  than  one-man  riprap; 
that  the  total  cost  of  the  material  and  la- 
bor  was  nearly  $7,000.  He  further  testified 
as  follows: 

"Xbe  cost  of  doing  tbia  work,  if  it  had  been 
done  with  one-man  riprap,  would  liave  been 
■omewhere  in  the  neighborliood  of  $800  or  $1,- 
000  more,  because  oae-man  riprap  could  not  be 
obtained  at  that  time  for  lees  than  about  $1.20 
a  cubic  yard,  and  we  would  have  had  to  haul 
It  through  the- congested  terminals  of  Kansas 
C!lty.  Ho. '  We  had  an  opportunity  to  get  this 
heavier  rock  at  a  pcdnt  a  little  north  of  Kansas 
City,  and  it  cost  us  only  about  76  cents  a 
cubic  yard.  When  I  say  It  cost  us  only  about 
7fi  cents  a  yard,  I  mean  that  that  snm  was 
the  cost  to  dig  it  out  without  paying  any  qoar- 
ryman's  profit  or  anything  of  that  sort.  It 
would  have  cost  us  $2  a  yard,  possibly  more, 
depending  on  circumstances  to  have  purchased 
the  rock  we  used  from  an  ordinary  gnarryman. 
*  *  *  TUa  VSR  does  not  Indnde  anjr  charge 
«n  account  of  transportatioD;  h  la  ^ply  for 
tiie  coat  of  Ae  labor  and  material.  •  •  * 
^e  material  actoally  oaed  was  better  tlian 
one-man  riprap.  As  a  matter  of  fact,  there 
was  some  one-man  riprap  used,  but  a  consid- 
erable portion  of  that  rock  would  be  two  or 
three  times  as  heavy  as  one-man  riprap.  They 
pot  it  down  to  the  bottom  where  It  takes  the 
Aoek  from  die  water." 

The  contractor  on  the  revetment  work  tes- 
tified that  he  bad  erperifloce  In  doing  rip- 
rap work  on  the  bantai  of  other  rivers,  and 
that  this  construction  was  better  than  one- 
man  riprap.  This  testimony  was: 

"This  is  the  only  thing  that  would  have  stood 
np  there.  If  you  had  put  in  riprap  paving  on 
the  new  fill  that  was  put  in  there,  it  would 
never  hare  lasted  as  long  as  it  took  to  pnt  It 
in**;  that,  as  constmeted,  Uie  work  would  not 
require  any  repairs. 

The  engineer  for  the  drainage  district  tes- 
tlfled  on  cross-examination : 

"I  saw  the  kind  of  material  being  oaed  in 
this  wOTk  from  time  to  time  and  made  no 
objection  to  it,  I  was  there  inspecting  as  to 
the  lines  and  slopes  only.  I  knew  the  character 
of  material  and  was  at  the  work  several  times 
during  the  period  of  construction.  If  I  bad 
•een  the  Afissonri  Pacific  putting  in  improper 
material  or  poor  material  into  this  improve- 


ment, I  would  have  deemed  it  my  duty  to  have 
objected  and  would  have  objected.  I  made  no 
objectkm." 

The  work  was  not  being  done  for  the  bene- 
fit of  tbe  drainage  district,  but  for  tSuit  of 
the  aivelle&  Tbe  appelant  agreed  to  pay  a 
sum  not  to  exceed  $4,000  towards  reimburs- 
ing the  appdiee  for  the  protection  of  the 
property  bel<Hi|^g  to  tba  latter,  and  because 
of  other  consldmtiona  mentioned  In  the  de- 
cree .  Tbe  undisputed  evidence  is  that  one- 
man  riprap  wajB  used  (m  a  part  of  the  work, 
while  beavler  and  more  dnraUe  stone  was 
used  in  the  other  part;  that  <mi  account  of 
prevailing  condltliKia  It  would  have  bem  im- 
possible without  additional  cost  to  hRve  con- 
structed the  reretment  of  one-man  riprap 
exdnsiv^.  Tbeie  la  jEorce  in  aip^peUee's  cou- 
tentioa  that  one-man  riprap,  as  mentitmed 
in  the  decree,  was  understood  by  all  the 
parties  to  be  tbe  minimum  dlmensioais  ct 
the  stone  to  be  used  In  tbe  reTetmoit  work. 
Of  course,  the  appellant  cannot  be  permitted 
to  stand  by  until  the  work  is  completed,  and. 
with  full  knowledge  of  the  character  of  the 
stone  bdng  need,  ronaln  sltoit  and  after- 
wards take  adTantage  of  tbe  &ct  that  stone 
of  different  dimensions  was  used  from  that 
specified.  And  this  la  espedally  true  where 
the  atUralatlon,  as  in  tbis  case,  relattng  to 
the  dlmeni^ims  and  diaracter  of  the  st<Kie 
to  be  used,  was  for  tbe  ben^t  of  the  rail- 
way company.  For  that  mson  the  stlpula- 
Uaa  mli^t  be  waived  by  it  without  tbe  ap> 
pdlanf  8  consent. 

"Whenever  In  a  contract  there  la  inserted  a 
stipulation  for  the  benefit  of  one  party,  as  a 
general  rule  such  stlpulatlim  may  be  waived  by 
that  par^.  *  •  *  The  role  is  that,  if  the 
party  braefited  thereby  waives  it,  tiie  other  may 
not  complabi.''  Hobart  t.  Beers,  26  Kan.  829, 
S41. 

[2]  The  evidence  shows  that  the  work  was 
in  progress  for  something  like  ^  months, 
that  the  drainage  district  had  its  chief  en- 
gineer end  his  assistants  inspecting  the 
work,  and  that  they  knew  the  character  of 
the  material  that  was  bejng  used  during  tbe 
entire  period  of  construction.  They  made  no 
objection  to  tbe  work  or  the  (^racter  of 
the  stone  used,  and  the  judgment  might  well 
be  sustained  upon  the  ground  that  appellant 
Is  estc^ped  to  raise  this  defense,  aside  from 
the  ground  that  there  was  a  substantial  com- 
pliance with  the  consent  Judgment. 

[3]  By  an  amended'  answer  appellant  set 
up  a  counterclaim  of  something  like  $900, 
alleging  that,  in  performing  tbe  dredging  it 
was  required  to  do  under  the  decree,  it  was 
hindered  and  delayed  by  the  actions  of  the 
appellee,  and  there  was  a  prayer  that,  if  any- 
thing be  allowed  the  latter,  the  damages 
sustained  by  appellant  should  be  deducted 
therefrom.  The  evidence  showed  that  the 
men  who  did  the  ahitting  of  the  pipe  lines 
were  paid  I17  the  Mlsnmri  Padflc,  tbat  It 
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became  necessary  from  time  to  time  to 
change  the  location  of  the  dredge  line  in 
order  to  pecmlt  the  ocMatlnnous  operation  of 
the  railway,  and  tliat  the  dela^  were  neces- 
sary because  of  the  location  of  tlie  gronnd 
and'  tibe  tra^.  The  a^j^ant  ofFered  tlie 
evidence  of  one  of  the  members  of  tbe  drain- 
age bMrd  wlio  said  that  be  ma  tliere  at 
one  time  when  there  was  a  delay«  and  that 
a  BUssonrl  Pacific  engineer  employed  on  tbe 
reiretment  wi^  said  tbe  Hissonri  Padflc 
would  Mand  for  Qie  e:qE»ense  of  delay  because 
It  was  anxious  to  get  tlie  work  done.  The 
cmseat  judgment  contained  no  proTidon  for 
an  allowance  for  delays,  and  It  is  apparent 
tbat  appellant  seeks  to  rely  to  some  extent 
upon  this  amiQgement  or  conversation  with 
an  employee  of  tbe  Missonri  Pacific  entirely 
nntslde  of  and  independent  ot  the  consent 
judgment  ^e  trial  court  heard  tbe  testi- 
mony oD  the  connterdaim  and  was  evidently 
not  impressed  with  it  and  refused  to  allow 
any  deduction.  There  ftre  some  indlcatl<»8 
Oat  the  counterclaim  is  an  afterthought  and 
is  ur^  to  defeat  what  otherwise  ai^ars 
to  be  a  meritorions  claim  of  the  appellee. 
This  court,  however,  is  bound  by  the  find- 
ing In  appellee's  fttvcw.  * 

In  rcE^isct  to  the  goieral  Judgment  in  ap- 
pellee's favor  it  must  be  sustained  upon  the 
theory  that  tbe  court  found  upon  the  un- 
contradicted evidence  that  there  was  a  sub- 
stantial conqiliance  with  the  consent  judg- 
ment, and  that  appellant  la  estopped  to  con- 
toid  otherwise.    The  judgment  is  affirmed. 

All  the  Justices  concurring. 


CROWLEY  V.  RUMMEL.   (No.  1874.) 
(Supreme  Court  of  Ariiona.   Mardt  6,  1921.) 

1.  Falsa  laiprlsoBBieBt  «»7(5)— Usfalnwu  or 
iajBstles  sf  eoBVlotlon  Is  laisiateriai. 

In  an  action  for  false  imprisonment  in  con- 
nection with  plaintiff's  arrest  (or  Tserancy,  it 
is  immaterial  how  unfair  or  anjost  plaintiff's 
eoDvictioQ  was.  or  whether  it  was  supported 
by  evidence  if  there  was  a  conviction;  bis 
remedy,  if  dissatisfied,  being  appeaL 

2.  False  laprisonnant  4ss»39— CoavlotloD  Is- 
sse  ts  ba  ssbnlttad  to  Jury. 

In  an  action  for  false  imprisomnent  in  con- 
nection with  plaintiff's  arrest  (or  vagrancy, 
where  there  was  a  dispute  as  to  whether  any 
formal  complaint  was  made  and  whether  there 
was  in  fact  a  trial  and  conviction,  socb  issue 
<4  fact  should  have  been  sabmltted  to  the  jury. 

3.  Falsa  lapriseaniaBt  es»7(5)~4ioBiplalBt  at- 
aoatlal  to  oosvlctloB  far  vagrasey. 

If  no  formal  complaint  was  actually  made 
against  plaintiff  on  his  arrest  for  vagrancy, 
the  magistrate's  court  acquired  no  jurisdiction 
to  try  or  convict  him. 


4.  Falsa  haprfeoaaoat  «=>40— laatracUaa  •■ 

Isaaa  of  cmvIdHob  held  inpropsriy  rofssod. 
In  an  action  for  false  imprisonment  in  con- 
nection with  phdntifl'a  arrest  (or  Tagrancy, 

where  plaintiff  claimed  that  he  was  released 
without  any  complaint  being  made,  while  de- 
fendant and  the  magistrate  testified  that  ■ 
complaint  was  made,  and  plaintiff  was  tried 
and  convicted,  but  sentence  was  saspended, 
an  instruction  requested  by  defendant  that,  if 
snch  was  the  case,  plaintiff  could  not  recover, 
should  have  been  given,  and  its  refusal  was  er> 
ror,  where  the  court  gave  no  instruction  bear- 
ing OD  the  effect  of  the  conviction. 

5.  EvMeacs  «=»4I3— Plaiatfff,  salH  for  mmm 
Impriaoameat,  oould  shew  that  tbara  was 
conplaiat,  trial,  or  eosviotlOB,  aotwlthstaarf- 
Isg  record. 

In  an  action  for  false  imprisonment  in 
connection  with  pl^tiff'a  arrest  for  vagrancr, 
thoni^  the  record  of  the  police  magistrate 
showed  a  complaint,  trial,  and  convictloa,  ptain- 
tiff  could  prove  that  there  was  no  complaint, 
trial,  or  conviction,  such  evidence  not  contra- 
dicting or  impeaching  the  record,  but  ahowinc 
that  the  facts  upon  which  it  puiportad  to  be 
founded  were  nonexistenL 

Appeal  from  Superior  Court,  Taviwal 
County;  John  J.  Sweeney,  Judge. 

Action  by  Louis  E.  Rummel  againat  J.  O. 
Crowley.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant 
peals.   Reversed  and  remanded. 

Le  Roy  Andersen,  ot  ^eacott,  for  appd- 
laut. 

F.  G.  Stmckmeyer,  of  Phcenlz,  and  B.  B. 
Weetervelt,  of  Presoott,  for  appellee. 

BOSS,  O.  J.  Suit  by  plaintiff  agalmt  de- 
fendant ftv  &lse  imprismmoit 

Defendant  in  his  answer  dented  that  tbm 
Imprlsonmait  was  unlawful,  and  set  oat 
therein  that  be  was  acting  as  a  peace  oOcer 
(chief  of  peSlce  ot  the  town  of  Jerome),  and, 
as  such,  arrested  and  Imprisoned  plaintiff  in 
the  town  jail  ftv  va^wcy*  M  d^ned  la 
Ordinance  Na  88  of  the  town  of  Jermne.  and 
that  plaintiff  was  found  guilty  tSuma  and 
sentenced.  He  also  demurred  to  plaintiff^ 
complaint  as  not  stating  a  cause  of  action. 
Demurrer  was  overruled,  and,  upon  a  tiial 
before  a  jury,  i^intiff  obtained  a  verdict  and 
judgment  for  $500.  Defendant  appeals  tram 
the  order  denying  his  motion  fdr  a  new  trial, 
and  from  tbe  judgment.  Tlie  errora  asal^i- 
ed  and  argued  are  the  misdirection  of  tbe 
Jury  and  tbe  refusal  to  direct  the  jury  as  re- 
quested by  defendant  In  cvder  to  get  an 
understanding  of  these  asslgnmentB,  It  wiU 
be  necessary  to  state  some  of  the  material 
facts  as  brought  out  on  tbe  trial. 

The  arrest  was  made  on  September  23d.  on 
tbe  streets  of  Jerome,  without  a  warrant,  be- 
tween tbe  boura  of  4  and'  6  o'dodt  p.  m. 
Tbe  aftemotm  of  S^embar  23d,  at  2  o'dodk, 
plaintiff  was  taken  from  the  jril  befaa*  tka 
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poUee  indgt,  and  the  evldeiice  1>  sharply  ^ 
crafllct  as  to  what  tot*  place  wben  hla  case 
was  called  for  trial.  Plaintiff  njs  that  he 
was  told  by  tbe  Judge  that  he  was  dtarged 
with  vagrancy;  with  associating  with  gam- 
blers and  prostitutes;  that  the  jndge  read 
the  law  defining  vagrancy;  that  he  denied 
being  a  vagrant  and  pleaded  not  guilty;  ex- 
Idalned  to  the  Judge  that  he  was  a  working 
man  and  the  places  where  he  had  been  work- 
ing; admitted  that  he  sometimes  gambled; 
said  he  saw  no  complaint  and  that  none  was 
read  to  him ;  that  he  was  told  he  might  go ; 
and  that  he  was  not  fined  nor  sentenced  to 
serve  any  time  In  Jail. 

The  defendant  and  police  judge  were  In  ac- 
cord In  their  testimony  to  the  effect  that  a 
complaint  for  vagrancy  was  nude  out  on 
September  23d,  before  the  trial,  and  sworn 
to  by  defendant^  cfaars^ng  plaintiff  with  be- 
ing "an  idle  and  dissolute  person";  that  it 
was  read  to  the  plaintiff  and  evidoice  in  sup- 
port tiiereof  was  Introduced.-  Whereupon  tlie 
Judge  fined  plaintiff  $90  or  90  days  in  Jail, 
and  suspended  the  sentence.  The  city  ordi- 
nance referred  to  is  a  pratAlcal  rescript  of 
section  683,  Penal  Code,  defining  vagrants. 

The  court  took  the  view,  In  fats  instmcttons 
to  the  Jury,  that  the  plaintiff's  conviction  of 
the  offense  of  vagiancy  for  which  he  had 
been  arrested  was  no  d^enae  in  this  action 
for  false  Impilstnmient  He  not  only  In- 
structed the  Jury  to'  that  effect,  but  reflised 
to  Instruct  them,  at  the  request  of  defendant 
that  if  the  Jury  found  that  the  plaintiff  was, 
after  his  arrest,  tried  upon  fba  charge  and 
convicted.  It  would  defeat  his  claim  for  dam- 
ages for  fiilse  imprlstmment  We  think  this 
attitude  was  wrong,  under  the  law.  It  seems 
to  be  the  law  that  arrests  for  vagran<7  may 
be  made  without  a  warrant.  2  H.  G.  L.  4Kt, 
i  11;  Ferguson  v.  Superior  Court,  26  Cal. 
App.  664, 147  Pa&  603 ;  People  V.  Craig.  152 
Cal.  42.  91  Pac.  997.  In  the  Craig  Case  It 
was  held  that  vagrancy  could  be  committed 
**ln  the  presence"  of  an  observer,  and,  speak- 
ing of  a  peace  officer  as  such  observer,  the 
court  said: 

'If,  as  a  witness,  be  could  testify  from 
actuid  knowledge  to  every  element  of  the  of- 
fense, the  oEFense  must  have  been  committed 
in  bis  preaence.  And  it  makes  no  difference 
that  this  species  of  vagrancy  cannot  be  com- 
mitted by  a  single  act  observable  at  one  point 
of  time.  A  series  of  acts  extendins  over  a 
considerable  period  of  time  and  only  coDstitnt- 
Ing  a  criminal  offense  becanse  of  their  continu- 
ance and  repetition,  alone  or  in  conjunction 
with  other  drcumstances,  being  capable  of  ob- 
servation and  actual  knowledge  by  a  peace 
ofBcer,  win  Justify  him,  when  the  series  of  acts 
is  complete,  in  making  an  arrest  witbont  a 
warrant  as  fully  as  In  tbe  case  of  any  other 
misdemeanor  committed  or  attempted  in  bis 
presence." 

[1]  Indeed,  the  l^Uty  of  the  arrest  is  not 
que8ti<med  by  plaintiff.  His  claim  for  dam- 
ages, as  set  out  in  his  complaint,  Is  based 
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solely  on  hla  hnprlsonmoit  Here  was,  then, 
not  only  a  lawful  arrest,  but,  if  the  defend- 
ant's evidence  can  be  believed,  a  regular  trial 
and  convlctlan  of  the  charge  upon  which 
plaintiff  was  arrested.  If  tiiere  was  a  con- 
viction. It  can  make  no  dUBerence  in  this 
case  how  unfair  or  unjust  It  was,  or  wheth- 
er it  was  supported  by  the  evidoice,  as  long 
as  it  atands  as  the  final  Judgment  of  the  court 
that  made  it  If  the  plaintiff  was  dissatisfied 
with  it,  he  dionld  have  son^t  to  have  It 
reversed  upon  an  appeaL  This  was  not  done. 

[2, 1]  The  dispute  was  not  as  to  whetiMT' 
there  was  a  record  ot  conviction,  but  as  to 
whether  the  facts  existed  or  took  place  that 
the  record  showed,  as  to  whether  at  the  time 
the  jdalntiff  was  In  the  magistrate^  court 
any  formal  complaint  had  actually  bem 
made,  and  as  to  whether  thwe  was  In  fact 
a  trial  and  eonvlction.  It  is  the  eidstenoe 
or  nonexisteBce  of  these  fiicta  that  was' in 
controyeray.  The  issue  of  fact  thus  raised, 
we  think,  should  have  been  sutauitted  to  the 
Jury;  for,  if  tbe  Jury  believed  plaintiff,  them 
the  police  court  acquired  no  Jurisdiction 
whatever  over  him. 

[4]  If,  however,  the  Jury  believed  that  the 
.court  record  Introduced  in  evidence  was  a 
true  and  correct  record  ot  what  actually  hap- 
pened In  tbe  police  court,  they  should  have 
been  Informed  that  the  plaintiff  could  not 
recover.  An  instruction-  of  the  latter  im- 
port was  requested  by  the  defoidant  and  re- 
fused. The  court  gave  no  Instruction  bearing 
upon  the  effect  a  conviction  of  the  plaintiff 
would  have  upon  bis  right  to  recover.  We 
think  the  refusal  of  defmdanf a  request  on 
this  question  and  the  emission  by  the  court 
to  Instruct  thereon  was  error. 

The  Jury  should  have  been  told  that.  If 
they  believed  the  plalntUfa  version  of  what 
took  place  in  the  police  court,  they  should 
find  for  the  plaintiff,  but,  if  they  believed  the 
defendant's  ver^tm  of  the  transaction,  their 
verdict  should  be  for  the  detendant.  The 
courts  are  not  In  entire  accord  as  to  the 
effect  of  a  verdict  and  Judgment  of  courlc- 
Uou  or  plea  of  guilty  upcm  the  right  of  a  par- 
ty to  recgver  for  false  imprisonment,  but 
we  are  Inclined  to  think  that  the  trend  <^  the 
later  decisions  Is  that  it  will  defeat  his  ac- 
tion.  As  one  court  said: 

"It  would  be  Inconsistent  to  have  a  Judg- 
ment fltf  a  court  of  competent  Jurisdiction  prov- 
ing guilt,  and  a  verdict  by  a  jury  in  a  ciril 
action,  based  upon  the  assumption  of  inno- 
cence." Jones  T.  Foster,  43  App.  Div.  33, 
60  N.  T.  Snpp.  738. 

See  Cuntff  v.  Beecher,  84  Bun,  187,  82  N. 
Y.  Supp.  1067. 
In  Husbaw  v.  Dunn  (C(Ao.)  160  Pac.  1037, 

the  court  said: 

"The  plaintiff  pleaded  gnllty  to  the  charge 
against  him,  and  the  rule  of  law  is  well  sot- 
tied  that  where  a  person  has  pleaded  guilty  or 
has  been  convicted  of  a  criminal  charge,  an 
actLou  for  false  impiismment  will  not  Ue.** 
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See  WUlIanw  t.  BnMki,  flS  WaA.  410. 163, 
Pmc  gSS;  Waddle  t.  Wnflon,  164  Ky.  228, 
116  S.  W.  882;  Bri«  B.  B.  Ca  t.  Bd^ierd. 
166  Fed.  247.  92aaA.000v2OUB.A. 
(K.  S.)  295,  and  note,  16  Ann.  Cu.  4S0. 

[II  The  defendant  asked  tor  a  nomber  of 
Inatrnctlons  to  the  effect  that  the  record  of 
tbe  police  magistrate  oonld  not  be  collateral- 
ly impeached.  Tbeae  tDstmctlona  were  refus- 
ed, and  we  tblnk  pr^edy  so.  The  evidence 
(tf  ered  by  tlie  plaintiff  was  not  to  contradict, 
dispute,  or  Impeach  tbe  redtationa  of  tbe 
record,  but  to  ahow  diat  the  fiuits  upon  which 
it  purported  to  be  founded  were  nonexistent ; 
in  fact,  that  there  never  was  any  complaint 
laid  acalnst  {dainttff,  and  that  no  trial  was 
bad.  nor  conviction. 

We  do  not  wish  to  be  understood  as  hold- 
ing that  there  may  not  be  cases  whne  a  per- 
Mn.  even  tfaoogh  riehtfidly  arrested  and  snb- 
aeqnently,  in  r^;ular  trial,  convicted*  cannot 
recover  for  the  abase  Hj  a  peace  oQoer  of 
bis  antborlty.  whether  ezerdsed  nnder  war* 
rant  or  wltbont  warrant.  What  we  do  iuM 
Is  that,  under  tbe  pleadings  and  evidence  In 
ttiis  case,  the  oonrt  ciMmmltted  error  In  refus- 
ing to  Instruct  on  tbe  issue  of  plaintiff's  con- 
viction and  Its  efliect  tm  his  right  ot  recovery, 
for  which  error  the  case  must  be  reversed 
and  remanded  for  a  new  trlaL 

BAKER  and  McAUSTEB.  JJ.,  concor. 


NORTH  LARAMIE  LAND  CO.  V.  HOFF- 
IMAM  et  aL   (Ne.  967.) 

(Sapreme  Coort  of  Wyoming.  March 
1921.) 

1.  Appeal  aad  errer  «=5>36l  (5)— Unsigned  potl- 
tlON  la  error  aot  a  aalllty,  but  nay  be 
asieaded. 

A  petition  in  error,  thongh  considered  an 
unsigned  petition  because  signed  only  by  at- 
torneys not  admitted  to  practice  in  the  state, 
is  not  a  nullity,  bat  the  omission  is  merely  a 
formal  defect  wbich  may  be  waived  or  may  be 
cored  by  amendment,  even  after  the  expiration 
of  tbe  time  for  bringing  proceedings  in  error. 

2.  Appeal  asd  errer  «s>361  (5)  —  Remady 
against  unsigned  petition  In  error  is  motion 
to  strike  petition. 

Where  the  petition  in  error  was  not  prop- 
erly signed,  the  proper  remedy  of  defendant  in 
esror  Is  by  motion  to  strike. 

3.  Appeal  and  error  «=:9832(l)  —  Rehearino 
granted  to  correct  erroneous  dismissal  of 
potttlon  in  error. 

Where  the  coart  had  diamissed  proceedings 
in  error  for  failure  properly  to  sign  the  peti- 
tion in  error  on  tbe  erroneous  theory  that 
such  failure  was  a  jurisdictional  defect,  the 
error  should  be  corrected,  and  a  rehearing 
granted  where  it  might  be  too  late  to  correct 
tibe  error  except  by  that  procedure. 


4.  Pleading  «s>34l— Matlaa  ta  atrfka  mUw  la 
net  fTtptiTm 

A  motion  ta  stadka  a  motion  la  not  proper 
mtaetlce. 

5.  AppMd  aad  errer  ^936l<5)— HaUen  t» 
aaead  aaslgaed  petltiea  la  amr  ksM  anfl- 

elOBt 

A  motion  for  leave  to  amend  a  petltioa  in 
error,  which  was  in  effect  nasigned  because 
signed  only  by  attorneys  not  admitted  to  prac- 
tice in  the  state,  which  motion  alleged  that  it 
was  the  intention  to  have  -local  cooosel  of  plain- 
tiff in  error  subscribe  the  petition,  but  that  it 
was  not  so  sobscribed  through  insdveitenee.  Is 
sTifficient. 

6.  Appeal  and  error  $z=»802— Motion  to  anond 
petition  In  error  not  celiatoral  attack  os 
Judgment  of  disailssal. 

A  motion  for  leave  to  amend  a  petition  In 
error  by  having  it  subscribed  by  local  counsel 
for  plaintiffs  In  error  is  not  a  collateral  attack 
or  any  attack  on  a  judgment  ffismissiog  tbe  writ 
ot  error  because  It  was  subscribed  only  by  at- 
torneys not  admitted  to  ^aetiee  witldn  the 
stste.  when  the  niodtm  was  filed  in  eonneetkm 
with  a  petition  for  rehearing  of  the  jndgment 
of  dismteaL 

7.  Appeal  aad  error  «ssi36l  (3)— ^oadHant  af 
■Bslgaed  petttlM  la  errer  ba  aliawod 
after  Jadf  neat. 

The  tight  to  apply  for  leave  to  amwd  a 
petition  in  error  was  not  lost  through  failure  to 
file  tiie  motion  prior  to  tbe  aubmisaion  for  de* 
dsion  of  tbe  motion  to  ^smisa  the  proceedings 
in  error,  since  such  amendment  may  under 
Comp.  St  1920,  S  5707.  be  allowed  dther  be- 
fore or  after  judgment  in  furtherance-  of  jus- 
tice, 

8.  Appeal  and  error  ®=>36  i  (5)— Delay  bold  not 
to  authorize  discretionary  denial  of  amend- 
ment of  petition  In  error. 

Though  unnecesaary  or  unreasonable  delay 
In  applying  for  leave  to  amend  a  petition  in 
error  may  Justify  the  refusal  of  such  leave 
in  the  ezercifte  of  sound  discretion,  a  delay 
in  making  such  application  pending  a  motion 
to  dismiss  the  proceedings  in  error  because  tiie 
defect  was  jarisdictional  and  not  amendable 
was  neitiier  nnreaaooaUa  or  noneeessaty,  and 
does  not  prevent  the  granting  (tf  the  leave 
asked, 

9.  Appeal  and  error  «=3834— Court  retalaa  Ja- 
risdictlon  pesdlag  motloa  for  rehearing. 

Under  Supreme  Court  rule  24  (104  Pa& 
ziv),  providing  that  the  filing  ot  the  i»etition 
for  rehearing  anapenda  proceedings  uotH  it  is 
disposed  of  unlesa  otherwise  ordered,  the  court 
retains  jurisdiction  pending  the  determination 
of  a  petition  for  rehearing,  and  has  foU  con- 
trol of  tbe  cause  witiiin  the  limits  its  ap- 
pellate jurisdiction,  so  that  It  nay  entertain  a 
motion  for  leave  to  amend  tiie  petiti(m  in  er- 
ror. 

10.  Appeal  and  error  «a»96l(5)  —  Leave  t» 
amend  petition  is  error  graated  whea  nluar* 
log  graated  to  oorreet  emuaeaa  dismissal  ot 
petition  la  error. 

A  motion  for  leave  to  amend  a  petition  in 
error  filed  concurrently  with  a  petition  for  re- 
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bearing  of  a  ^dgment  of  dtsmlnal  because  of ,  signing  Oie  petition  in  errw  ooold  not  be 
tlie  defects  in  the  petition  ehoald  be  granted  1  recognized  by  the  court.  From  tbat  the 
when  the  petition  for  rehearingt  is  granted,  court  concluded  that  tlie  petition  In  error,  not 
since  it  might  thereslter  be  immediatdy  re-  properly  subscribed.  Is  not  such 

newed,  and  its  denial,  therefore,  would  only  ' 


would 

delay  farther  proceedings  in  the  cause  nithont 
any  real  advantage  to  either  party. 

Error  to  District  Court,  Platte  County; 
William  C.  Mentzer,  Judge. 

On  petltlim  for  r^earing  and  motion  for 
leave  to  amend  petitlrax  in  error.  Petition 
granted. 

For  former  opinion,  see  26  Wyo.  827,  181 
Pac.  226. 

Pam  ft  Hnrd,  of  Chicago,  111.,  and  William 
A.  Bluer,  of  Oli^wine,  for  plalntUf  in  am-. 

Kinkead  &  Brndenm,  of  Gheyone,  for 
defendants  In  error. 

POTTER,  G.  J.  At  a  former  bearing  of 
ttiis  caae  upon  tbe  moUon  of  defeudsnts  In 
error  to  <iiiimiiw  the  cause  and  "dismiss  and 
exptrnge"  tbe  petition  in  error,  tbe  motion  to 
dismiss  the  proceedings  in  error  was  sostaln- 
ed.  and  an  order  of  dismissal  entered.  26 
Wyo.  827, 184  Pac.  226.  At  tbe  same  tena 
that  said  motion  was  disposed  of  by  tbat  or- 
der, and  within  the  time  prescribed  by  tbe 
rules  for  an  appUcatton  Air  rehearing,  a  pe- 
tition for  idiearing  was  flled  by  the  plaintiff 
in  error,  and  concurrently  therewith  a*  mo- 
tion for  leave  to  amend  tbe  petitkm  In  oror 
by  causing  it  to  be  signed  local  connsel 
of  the  plaintlfl  In  error  so  as  to  core  the 
jectlon  npon  wldch  the  moticm  to  dismiss  was 
based  and  granted.  Thereafter  defendants 
In  exnnr  flled  a  moU<m  to  strike  said  motion 
to  amend  from  tbe  flies.  An  oral  argmnwt 
was  reopested  by  tbe  court  upon  the  petition 
for  rtiiearinft  as  authorized  by  our  rules, 
and  It  was  submitted  upon  guch  argument 
and  brlete,  together  with  the  two  motions 
last  abore  mentioned. 

As  stated  in  Om  former  oplnlmi,  the  peti- 
tkm In  error  was  subscribed  only  by  non- 
resident attorneys  for  plaintiff  In  error,  who 
were  not  members  of  the  bar  of  this  state 
and  had  not  requested  or  been  granted  per- 
mlssion  to  appear  as  attorneys  In  this  court, 
either  gaierally  or  for  the  purposes  of  this 
case;  and  the  ground  ot  the  motion  to  dis- 
miss was  that  the  petition  in  error,  not  hav- 
ing been  subscribed  by  tbe  plaintlfl  in  error 
or  by  a  member  of  the  bar  of  this  court  as  its 
attorney,  was  insufflciait  to  constitute  tbe 
commencement  of  proceedings  in  error,  or  to 
glTe  this  court  jurisdiction  of  the  subject- 
matter  of  the  action. 

Applying  the  statutory  provision  that 
"every  pleading  and  motion  must  be  snb- 
BCrlbed  by  the  party  or  his  attorney,"  it  was 
held  that  the  attorney  of  a  party  to  an  action 
who  is  authorized  to  subscribe  pleadings  "Is 
an  attorney  who  has  the  right  to  practice  In 
the  court  wherein  the  case  is  pending,"  and 
that  the  act  of  the  nonresident  attom^s  in 


a  pe> 


tftiflu  as  will  Invoke  the  Jurisdlctlmi  of  the 
court,  hut  Is  a  nullity,  and  ^uld  be  stricken 
^m  tbe  flies,  and  that,  as  proceeding  in 
error  can  be  cwnmmced  only  by  the  filing  ol 
a  pedtlon  in  wror,  and  an  attorney  of  anoth- 
er state  Can  be  admitted  ohly  in  a  pending 
action,  and  not  for  tbe  puQwse  of  bringing 
an  action,  the  proceedings,  until  such  peti- 
tion is  flled,  are  not  pmdlng,  "so  as  to  per- 
mit the  admission  of  a  nonresident  attorney 
for  the  purposes  of  the  case,"  and,  having  so 
concluded,  it  was  ordered  that  tbe  proceed- 
ings be  dismissed. 

It  is  alleged  in  tbe  petition  for  rdiearing, 
and  contended  in  suppcnrt  thereof,  that  this 
court  emA  in  deciding  that  tbe  petition  in 
error  was  not  sufficient  to  constitute  the  com- 
mencement of  proceedings  in  error,  or  to  give 
tbe  court  Jurisdiction  of  the  subject-matter 
of  tbe  action.  The  correctness  ctf  the  ded- 
irion  tbat  a  nonresident  attorney  who  has 
not  been  admitted  to  practice  in  this  stete 
^ther  generally  or  specially  in  tbe  particu- 
lar cause  cannot  properly  sign  alone  a  pe- 
tition in  error,  and  tbat  a  petition  so  signed 
is  defective,  is  not  directly  or  specifically 
challenged,  nor  would  we  feel  inclined  to  re- 
cede from  the  decision  on  that  point.  It  has 
long  been  an  unwritten  rule  of  dils  court, 
thought  to  be  controllable  through  the  clerk's 
office,  that  a  nonresident  attorney  would  not 
be  recognized  as  having  the  right  to  com- 
mence proceedings  In  error  without  an  order 
upon  application  permitting  It,  or  unless  as- 
sociated for  that  purpose  with  a  resldait 
member  of  the  bar  of  tbe  court,  which  latter 
condition  it  was  saxpooaeA  would  be  under- 
stood to  reqiUre  an  association  of  names  up> 
on  the  papers  flled  In  the  case.  The  conten- 
tion is  that  the  defect  aforesaid  is  not  Ju- 
risdictional and  does  not  render  the  petition 
InsufOcirait  to  commence  tbe  proceedings  or 
to  give  the  court  jurisdiction  of  the  cause. 

The  fact  of  tbe  Issuance  and  service  of 
snmmons  In  error,  although  broui^t  to  the 
attention  o^  the  court  at  the  former  hearing, 
was  not  referred  to  In  tbe  opinion ;  such  ref- 
erence being  then  deemed  unnecessary  in 
view  of  the  stated  conclusion  that  the  fail- 
ure to  properly  subscribe  the  petition  in  er- 
ror was  a  jurisdictional  defect.  For  the 
same  reason  the  provisions  of  the  statote  for 
summons  in  error  were  not  referred  to.  But 
such  provtslODe  and  the  facts  aforesaid  as  to 
the  summons  and  certain  other  facts  explain- 
ing the  proceedings  must  be  considered  in 
disposing  of  the  matters  now  before  us.  The 
provision  of  tbe  statute  that  proceedings  to 
obtain  a  reversal,  vacation,  or  modification 
of  a  Judgment  or  flnal  order  shall  be  by  peti- 
tion In  error  setting  forth  the  errors  com- 
plained of  was  quoted  in  the  former  opinion, 
citing  secUon  5111,  Compiled  SUtatea  IftlOb 
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That  section,  which  has  become  section  6373, 
Compiled  Statutes  I9S!0,  proTides  turUitf, 
following  the  requirement  fOr  the  filing  of 
the  petition  In  error: 

"There  shall  also  be  filed  at  the  aame  time 
B  precipe  for  Bummoas,  or  the  affidavit  bereio- 
after  provided  for.  or  both  as  the  case  may 
be.  Thereupon  a  anmrnons  shall  issue  and  be 
served  in  Uie  manner  provided  by  law  for 
the  service  of  summons  in  civil  actions,  and 
service  on  the  attorney  of  record  in  the  original 
case  shall  be  sufficient.  The  summons  shall  be 
made  returnable  thirty  days  after  its  date  un- 
less said  date  would  fall  on  Sunday  or  on  a 
legal  holiday  in  which  case  it  shall  be  made 
returnable  on  the  next  succeeding  secular  or 
business  day.  It  shall  contain  a  statement 
that  a  petition  in  error  has  been  filed  in  the 
ease,  stating  the  court  in  which  It  is  filed,  the 
date  of  such  filing,  the  court  in  which  the 
judgment,  decree  or  final  order  sought  to  be 
reversed,  vacated  or  modified  was  given  or 
made,  with  the  date  thereof  and  the  title  of 
the  case  appealed  from,  as  the  same  are  stated 
in  the  petition  in  error.  If  service  is  not  pro- 
cured on  said  summons,  a  like  alias  summons 
shall  be  issued  upon  the  filing  of  a  precipe 
therefor.  To  constitute  the  commencement  of 
sadi  proceedings  in  em>r,  service  of  summons 
mast  be  made  within  siztr  days  from  the  fil- 
ing of  the  petition  in  error." 

Then  follows  in  the  same  section  a  provi- 
sion for  obtaining  service  by  pablication  up- 
on the  flling  of  an  affidavit  that  service  of 
summons  cannot  be  made  within  the  state, 
and  a  concluding  provision  that — 

"When  service  of  summons  or  publication  of 
notice  is  made,  as  above  provided,  the  proceed- 
ings in  error  shall  be  deemed  commenced  as 
of  the  date  of  filing  the  petition  in  error." 

There  was  alao  filed  concurrently  with  the 
petition  In  error  an  aM>llcaUon,  as  provided 
-by  law,  for  an  order  directing  the  clerk  of 
the  dis^ict  court  to  transmit  to  this  court 
certain  original  papers  in  the  case  and  a 
transcript  of  certain  specified  Journal  en- 
tries ;  and  an  order  conforming  thereto  was 
duly  Issued  on  the  same  date.  In  response 
to  such  order  the  papers  called  for  were 
transmitted  to  and  filed  In  the  case  in  this 
court.  That  application  was  signed  in  the 
name  of  the  plaintiffs  In  error  by  "Pam  & 
Hurd,"  without  designating  the  latter  as  at- 
torneys, the  name  of  the  plaintiff  In  error  be- 
-  log  In  typewriting,  and  "Pam  &  Hurd"  be- 
ing written.  The  summons  in  error  was  is- 
sued on  the  date  of  the  flling  of  the  petition, 
and.  was  duly  returned  and  filed  showing  a 
service  within  three  days  after  Its  Issuance 
upon  one  of  the  attorneys  of  record  in  the 
original  case  personally,  by  the  sheriff  of 
Laramie  county,  to  whom  the  Bunumms  In  er- 
ror was  addressed. 

At  the  time  of  the  former  hearing  there 
was  filed  an  affidavit  of  William  A.  Bluer,  a 
r^ularly  admitted  member  of  the  bar  of  this 
court,  and  who  appeared  for  the  plaintiff  In 


oTor  at  said  hearli^,  atattnc  in  substance 
the  foUowiog  facts:  Thtit  he  filed  the  peti- 
tion In  error  In  this  cause  on  behalf  of  the 
plaindfF  in  error,  for  whom  he  Is  local  coun- 
sel ;  that  at  the  same  time  be  filed  an  a^i- 
cation  for  original  papers  and  Journal  en- 
tries, and  also  a  priecipe  for  summons  in  er- 
ror; that  wlien  the  papers  were  presoited 
for  flling  he  reqaested  the  clerk  to  eiter  his 
name  on  the  record  of  this  court  as  attorney 
for  the  plaintiff  In  error  In  the  case,  wbldi, 
as  stated  In  said  affidavit,  be  understood  had 
been  done ;  that  Pam  &  Hurd,  a  firm  of  law- 
yers, each  of  whom  is  a  practicing  attorney 
of  long  and  ratable  standing  before  all  the 
courts  of  the  state  of  lUlnoia.  is  general 
counsel  for  the  plaintiff  in  error;  that  the 
name  of  said  firm  is  signed  to  the  aaid  pa- 
pers filed  by  affiant  as  attorneys  for  said 
plaintiff  in  error;  that  said  firm  aKKared 
in  this  case  In  the  district  conrt  when  It  was 
before  that  court,  and  filed  papers  In  and 
was  heard  by  its  represmtative  before  that 
court,  as  appears  by  the  original  papers 
transmitted  to  and  on  file  In  this  oonrt ;  that 
in  response  to  the  Issnance  of  aomnHms  In 
error  In  this  case  Jesse  E.  Jacobson,  the 
county  attorney  of  Platte  oonnty,  duly  en- 
tered his  appearance  in  the  catise  by  orally 
directing  the  clerk  of  this  court  to  enter 
his  appearance  as  counsel  for  defendants 
in  error,  and  without  then  raising  any  ob- 
jection to  the  fact  that  said  papers  Imd  not 
been  signed  by  said  local  counsel  with  the 
firm  of  Pam  &  Hurd;  that  the  affiant  had 
full  authority  to  file  the  said  papers  on  be- 
half of  the  plaintiff  in  error,  and  that  his 
name  Is  duly  signed  with  full  authority  to 
the  brief  wblch  was  filed  In  this  court  In  this 
case  on  bebalf  of  the  plaintiff  in  error  and 
duly  and  properly  served  on  counsel  for  de- 
fendants in  error;  that  affiant,  as  local 
counsel,  did  not  sign  his  name  to  the  papers 
aforesaid,  "considering  that  it  was  suffident 
under  the  practice  of  this  court  that  his  ap- 
pearance as  associate  counsel  with  Messrs. 
Pam  &  Hurd  be  duly  entered  of  record  on 
the  docket  of  this  court." 

Whatever  significance  or  effect  the  entry 
of  the  appearance  of  the  county  attorney  of 
Platte  county  upon  his  oral  direction  might 
have  arises  from  the  fact,  not  shown  by  the 
former  opinion  or  the  offidal  report  of  the 
decision,  that  the  defendants  In  error  are  the 
board  of  county  commissioners  of  said  Platte 
county  and  the  Individual  members  thereof 
Individually  and  as  constituting  tJie  board. 

In  addition  to  the  above-stated  facts,  it  Is 
alleged  in  the  petition  for  rehearing  that  it 
was  the  int^tlon  and  desire  of  plaintiff  in 
error  that  said  William  A.  Biner  should  sign 
the  petition  in  error  together  with  the  said 
Pam  &  Hurd,  and  that  for  that  purpose  the 
said  firm  forwarded  the  said  petition  in  error 
to  him,  which  was  in  fact  actually  filed  with 
the  clerk  by  him,  but  that  by  inadvertent 
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mistake  he  did  not  sign  tbe  eame,  but  filed  it 
without  his  signature,  and,  further,  that 
said  William  A.  Kiner  duly  caused  his  ap- 
pearance to  be  entered  by  the  clerk,  and  said 
clerk  duly  accepted  from  him  the  usual  and 
customary  fee  for  sudi  appearance,  referring 
by  the  latter  statement  to  the  required  dock- 
et fee,  which  by  an  entry  on  the  appearance 
docket  is  shown  to  hare  bera  paid  by  Mr. 
Riner  for  Fam  &  Hnrd.  The  appearance 
docket  also  shows  an  entry  thereon  of  Mr. 
Riner's  name  as  one  of  the  attorneys  for 
plaintifC  in  error  and  the  name  of  Mr.  Jacob- 
fion  as  one  of  the  attorneys  for  defendants  In 
error. 

A  petition  In  error  having  been  filed,  and 
a  summons  In  error  Issued  and  served  within 
60  days  after  tbe  filing  of  the  petition,  it 
would  follow  from  the  provIsi<»is  of  the  stat- 
ute aforesaid  that  the  proceedings  in  error 
were  commenced  as  of  the  date  of  the  filing 
of  the  petition,  so  as  to  give  the  court  juris- 
diction, unless  the  petition  was  a  nullity  by 
reason  of  the  failure  to  properly  subscribe 
it ;  no  other  objection  being  made  to  the  pe- 
tition and  none  to  the  service  of  summons. 
And,  upon  forther  consideration  of  the  mat- 
ter, we  are  fully  persuaded  that  the  former 
decision,  declaring  tbe  petition  In  error  to  be 
a  nullity  and  Insufficient  to  commence  the 
proceedings,  is  erroneous.  Ko  briefs  were 
filed  at  the  former  hearing  on  the  motion 
to  dismiss,  and  the  argument  at  that  time, 
as  we  recall  it,  did  not  touch  particularly  the 
question  of  whether  the  failure  to  properly 
sign  a  petition  was  a  mere  formal  defect,  or 
rendered  the  [>etltion  a  nullity,  but  was  con- 
fined to  the  question  whether  the  court  bad 
acquired  jurisdiction  by  reason  of  the  entry 
on  the  docket  of  the  appearance  ^of  local 
counsel  for  plaintiff  in  error  and  the  county 
attorney  of  Platte  coimty  as  attorney  for 
defendants  in  error,  and  the  application  of 
otiCier  counsel  for  defendants  In  error  for  an 
«ctensIon  of  time  to  file  briefs,  which  was 
filed  concurrently  with  the  motion  to  dismiss. 
We  feel  sure,  at  least,  that  tbe  authorities 
now  brought  to  our  attention  as  to  the  effect 
of  a  failure  to  sign  a  petition  were  not  cited 
at  the  former  hearing.  Nevertheless  we  do 
not  place  the  fault  of  our  error  aforesaid 
altogether  upon  counsel.  We  were  led  Into 
the  error,  without  thoroughly  Investigating 
the  authorities,  thinking  that  the  question 
before  the  court  was  chiefly  the  right  of  the 
nonresident  attorneys  to  sign  al<me  the  peti- 
tion, and  with  that  the  effect  of  a  mere  dock- 
et entry  of  the  appearance  of  associate  coun- 
sel, but  which  was  deemed  Insufficient  to 
cure  what  was  then  considered  to  be  a  Juris- 
dictional defect. 

[1]  Tbe  petition  in  error  not  having  be^ 
subscribed  by  any  one  having  authority  to 
subscribe  It,  it  stood  as  an  unsigned  petition. 
But  by  the  clear  weight  of  authority,  under 
our  and  similar  Code  provisions,  a  petition 


not  signed  ot  impn^perly  ^gned.  whether  It 
be  a  petiticm  to  commence  a  dvll  acttrai  or 
a  petition  In  error.  Is  not  a  nullity,  and  the 
failure  to  properly  subscribe  the  same  is 
merely  a  formal  defect,  which  may  be 
waived,  or  may  be  cured  by  amendment;  and, 
to  correct  a  mere  matter  of  form,  an  amend- 
ment of  a  petition  In  error  may  be  allowed 
even  after  the  »plration  of  the  time  tor 
bringing  the  proceedings.  31  Cyc.  524;  1 
Standard  Proc.  906;  3  G.  J.  1090,  note  8; 
Conn.  V.  Rhodes,  26  Ohio  St.  044;  C,  H.  & 

D.  Ry.  V.  Bailey,  70  Ohio  St.  88,  70  N.  E3.  900; 
Bantz  V.  Rover,  14  Ohio  Cir.  Ct.  R.  (N.  S.) 
218 ;  Moore  v.  Moran,  64  Neb.  84,  89  N.  W. 
629;  Gulf  Railroad  v.  Owen,  8  Kan.  409; 
Manspeaker  v.  Bank,  4  Kan.  App.  768,  46 
Pac.  1012;  Sims  v.  Dame,  113  Ind.  127,  15  N. 

E.  217;  Coleman  v.  Bercher,  94  Ark.  345,  126 
S.  W.  1070;  West  Mountain  L.  &  S.  Co.  v. 
Danley,  38  Utah,  218,  111  Pac  647 ;  Mclntyre 
V.  Smyth,  108  Va.  736,  62  S.  E.  930:  Carter  v. 
Atkinson,  12  Ga.  App.  390,  77  S.  E.  370; 
Bflird  V.  Prewitt,  158  Ky.  793,  166  S.  W.  771; 
Cochran  v.  Thomas,  131  Mo.  258,  33  S.  W. 
6;  O'Donnell  v.  Chambers  (Tex.  Civ.  App.) 
163  S.  W.  138.  And  see  Rlordan  v.  Horton, 
16  Wyo.  363,  94  Pac.  448,  and  Toledo  v.  Con- 
verse, 65  Ohio  St.  401,  62  N.  E.  438,  holding  a 
petition  In  error  to  be  amendable  as  to  mat- 
ters of  form  after  the  time  allowed  for  bring- 
ing error  proceedings,  ahd  under  similar 
Code  provisions,  tbe  following  cases  to  the 
same  effect:  Cogshall  v.  Spurry,  47  Kan.  448, 
28  Pac.  154;  Bruner  v.  Nordmeyer,  48  Okl. 
415,  160  Pac.  159;  Haynes  v.  Smith,  29  Okl. 
703,  119  Pac.  246. 

The  Supreme  Court  of  Ohio  said,  in  Rail- 
way Co.  V.  Bailey,  supra,  that  it  had  already 
been-  decided  tiiat  an  unsigned  petition  is  a 
petition,  citing  Conn  v.  Rhodes,  supra.  In 
Nebraska  the  court  say  in  &loore  v.  Moran^ 
supra: 

"Whfie  probably  the  petition  would  be  vul- 
nerable to  a  motion  to  stiAke  because  not  prop- 
erly subscribed,  we  do  not  think  it  can  be  treats 
ed  as  a  nullity  and  disregarded  aUogether." 

Tbe  court  sbtb  in  the  Kentucky  case  dted: 

"Section  115  (tf  the  Civil  Code  requires  that 
pleadings  mast  be  signed  by  the  parties  who 
file  them  or  by  their  attorney;  and  the  peti- 
tion was  defective,  bat  not  fatally  bo.  It  was 
still  a  petition,  and  the  failure  to  sign  it  could 
be  remedied.  •  • 

[2]  The  proper  motion  cm  the  part  of  de- 
fendants In  error  to  take  advantage  of  the 
defect  In  the  petition  was  not  a  motion  to 
dismiss,  but  a  motion  to  strike  the  petition, 
and  this  the  court  understood  at  the  time  of 
the  former  decision,  and  that  technically  the 
order  should  have  been  limited  to  striking 
the  petition  from  the  files.  But,  because  of 
the  decision  that  the  defect  was  jurisdiction- 
al, which  could  finally  result  only  In  a  di»- 
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missal,  It  was  then  deemed  proper  to  enter 
each  an  order  without  waiting  for  a  farther 
nfotlon  for  that  pnrpose.  While  that  may 
not  hare  been  improper  upon  the  theory  stat- 
ed, we  think,  in  view  of  the  contrary  conclu- 
sion herein  stated,  that  the  courts  order 
should  have  gone  no  further  than  to  strike 
the  petition  trom  the  flies. 

[3]  The  error  of  the  court  In  the  decision 
aforesaid  is  one  which  obvlonsly  should  be 
corrected,  and  it  may  now  be  too  late  to  do 
that,  except  by  granting  a  rehearing.  We 
think  a  rehearing  should  be  granted,  and  an 
order  therefor  will  be  entered.  This  will 
leaTO  the  case  as  It  stood  at  the  former  hear- 
ing and  as  though  the  matter  then  present- 
ed, the  motion  to  dismiss,  had  not  been  con- 
sidered and  determined.  4  O.  X  642;  Fish 
T.  Poorman,  85  Kan.  237, 116  Pac.  898;  Palm- 
er r.  MIzner,  70  Neb.  200,  97  N.  W.  S34; 
Paving  Co.  V.  Realty  ft  Imp.  Co.,  270  Mo.  60S, 
196  S.  W.  1142;  Starr  v.  Penfleld  (Mo.  AppJ 
205  S.  W.  541. 

The  motion  for  leave  to  amend  the  petition 
in  error  In  the  manner  above  stated,  and  the 
motion  of  defendants  In  error  to  sblke  that 
motion  from  the  files,  having  both  been  ar- 
gued and  Butxnitted  at  the  same  time  as  the 
petition  for  rehearing,  they  will  now  be  dis- 
posed of;  It  seeming  not  impn^r  to  do  so 
at  this  time,  notwithstanding  the  cmdnalon 
to  grant  a  rehearing  on  the  motion  to  dis- 
miss, especially  in  view  of  the  court's  delay 
in  announcing  that  conclusion. 

[4-B]  Ail  the  grounds  stated  in  the  motion 
to  strike  the  motion  to  amend  may  be  consid- 
ered in  disposing  of  the  latter  moticm.  A  mo- 
tion to  strike  a  motion  is  not  proper  practice. 
Reld  V.  Fillmore,  12  Wyo.  72,  73  Pac  849; 
Campbell  v.  Saratoga  State  Bank,  24  Wyo. 
869, 158  Pac.  267, 360  Pac  383.  We  see  noth- 
ing in  the  first  point  ai^ed  against  the  mo- 
tion for  leave  to  amend  that  is  not  sufflcloit  in 
form  or  substance.  It  sets  forth  the  several 
facts  above  stated  as  to  the  filing  of  the  peti- 
tltm,  the  issuance  and  service  of  summons, 
etc,  and  that  it  was  the  intention  that  the  said 
local  connsel  of  plalntUE  in.  error  should  sub- 
scribe the  pedUrai  In  ottof  with  said  nonresi- 
dent attorneys,  as  well  as  such  addlUwal 
papas  as  might  be  necessary  to  conform  to 
the  reasonable  rules  and  regulations  of  this 
court,  and  that  it  was  not  so  subscribed 
through  Inadvertence  of  said  local  counsel. 
Said  motion  Is  not,  as  contended,  a  collateral 
attack  upon  the  former  opinion  and  Judg- 
ment of  this  court  It  is  not  an  attack  upon 
the  Judgment  at  all.  It  was  filed  concurrent- 
ly with  the  petition  for  rehearing,  not  to 
show  error  in  the  judgment,  but  to  show  a 
desire  and  readiness  to  correct  the  deftet  in 
the  petition  in  error  for  which  dismissal  was 
ordered;  and  it  was  filed  while  the  court  re- 
tained Jurisdiction  and  nmtrol  of  the  cause. 

[7, 1]  Nor  was  the  right  to  apply  for  leave 
to  amend  lost  through  failure  to  file  the  mo- 


tion prior  to  the  submlssicm  of  or  dedaion 
upon  the  motion  to  dismiss.  Such  an  amend- 
ment as  that  here  prc^Msed  may,  under  the 
statute,  be  allowed  either  before  or  after 
Judgment,  In  furtherance  of  juatlca  Gomp. 
Stat  1020,  S  6707  ;  31  Cyc.  888.  But  unnec- 
essary or  unreas<mable  delay  In  making  the 
application  may  be  ground  for  its  refusal  in 
the  exercise  of  a  sound  Judicial  discretion. 
31  Oyc  804.  Had  the  application  here  been 
made  b^ore  or  at  the  time  of  the  submission 
of  the  motion  to  dismiss,  or  before  the  deci- 
sion thereon,  it  would  probably  have  been  de- 
nied on  the  tiieory  of  the  decision  that  the. 
defect  was  Jnrlsdlctltmal.  But  we  do  not 
think  the  delay  should  be  held  so  unneces- 
sary or  unreasonable  In  this  case  that  the 
court  ought  to  refuse  to  allow  the  amend- 
ment. The  motion  of  defendants  In  error 
disposed  of  at  the  former  hearing,  while  In- 
cluding a  purpose  to  "expunge"  the  petition 
In  error,  was  so  framed  as  to  present  as  Its 
principal  object  a  dismissal  of  the  proceed- 
ings, and  the  court  so  regarded  It,  as  shown 
by  the  opinion.  To  defeat  the  motion,  the 
plaintiff  In  error  relied  upon  the  fact  of  a 
directed  entry  on  the  docket  of  an  a[^)ear- 
ance  of  counsel  for  defendants  In  error,  with- 
out objection  to  the  i>et1tlon  in  error,  and  the 
fact  that  the  petition  had  been  actually  filed 
by  local  counsel,  who  then  also  had  his  ap- 
pearance for  plaintiff  entered  on  the  said  ap- 
pearance docket  The  effect  of  such  appear- 
ances were  not  considered  by  the  court  In  dis- 
posing of  the  motion  for  the  reason  that  the 
petition  was  held  to  be  a  nullity  and  the  rule 
applied  that  jurisdiction  of  the  subject-mat- 
ter cannot  be  conferred  by  consoit  or  waiver. 
What  the  court  might  have  decided,  or  what- 
ever the  -correct  rule  may  be,  as  to  the  effect 
of  such  appearances,  in  the  case  of  a  mere 
formal  and  amendable  defect  in  a  petition  In 
error,  is  now  immaterial.  The  important 
point  Is  that  the  matter  was  not  considered 
because  of  the  adoption  of  an  erroneous  the- 
ory respecting  the  character  of  the  defect 
Therefore  we  think  that  the  motion  for  leave 
to  amend,  filed  concurrently  with  the  petition 
for  rehearing  based  upon  said  error,  should 
not  be  denied  on  the  ground  of  laches  in  pre- 
sentlng  It 

[II  When  the  motion  was  filed  the  court 
retained  Jurisdiction,  with  power  to  vacate 
the  former  ded^on  at  any  time  during  tlie 
term,  and  to  grant  a  rdiearlng  during  the 
term  or  later,  upon  the  petition  filed  In  due 
time.  Our  rules  provide  (rule  24  [104  Pac. 
xlv])  that  the  filing  of  a  petition  for  a  ro> 
hearing  within  the  time  allowed  therefor 
shall  suspend  proceedings  undw  the  dedalra 
until  the  petition  Is  disposed  of,  unless  the 
court  or  one  of  the  justices  In  vacation,  shall 
otherwise  order.  No  contrary  order  wks 
made,  and  ther^ore  the  effect  at  the  pradlng 
petition  was  to  prevent  the  Judgmrat  from 
bec<»nlng  final  until  dlefposed  of,  and  to  leave 
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tbe  court  In  control  of  the  cmOM  within  ttM 
Umits  of  Iti  ivpeUate  JttrlBdlctbm.  Wm.  W. 
Blwoe.  Ltd.,  T.  Watertionae,  S1&  U.  S.  820,  81 
Snp.  Ct  241.  66  L.  Ed.  237;  EUlottfs  Api^ 
Proc.  I  eU;  Bedford  T..SaTmd0r8,  2  Bob. 
aja.)  286:  Noel  v.  Smith.  2  GaL  ApD.  168,  88 
Pae.  167;  In  re  Jessap,  81  Cal.  408,  21  Vac 
976,  22  Pac.  742.  1028.  6  L.  B.  A  6M;  Han- 
ley  T.  Mason,  42  Ind.  App.  812.  88  N.  B.  881. 
732:  Loonle  r,  WUwm.  288  Mam.  420.  324  N. 
B.  272;  Bradler  Geoi^town,  118  Kj.  785, 
82  S.  W.  308;  State  ex  rel.  t.  Lincoln  St  By. 
Co.,  80  Neb.  888,  358,  114  N.  W.  422,  118  N. 
W.  326;  Brant  Chicago  &  A.  By.  Co.,  294 
m.  606, 128  N.  B.  732.  And  Bee  Fatten  Pa- 
per Co.  T.  Oreen  Bay  ft  H.  G.  Ga,  86  Wla. 
283.  201,  66  N.  W.  601,  67  N.  W.  482.  And 
this  coQrt  has  be^  very  liberal  In  the  case 
of  another  class  of  amendments,  allowing 
th»n  to  be  made  after  Judgmoit  and  grant- 
li^  a  rehearing  fttr  that  pnxpose  opon  a  proih 
er  showing. 

That  has  occnrred  In  at  least  two  cases 
wherein,  after  a  dedston  affirming  a  Judg- 
ment cmnplalned  of  on  error,  an  ai^lcaUon 
to  withdraw  the  bill  of  exceptions  for  the 
purpose  of  amradment  was  granted;  said  aiv 
plication  having  bem  filed  at  tbe  tlme  of  fil- 
ing the  petltimi  for  rehearing.  BayOi  Ins. 
Co.  V.  WalkOT  L.  Co.,  23  Wyo.  264.  148  Pac 
841;  Id.,  24  Wyo.  69, 156  Fa&  1101,  Ann.  Cas. 
1917E,  1174;  McCagne  Inr.  Go.  t.  Uallln, 
23  Wyo.  201, 147  Pac.  507 ;  Id.,  25  Wyo.  373, 
170  Pac.  763.  In  another  case,  AfcGlnnlB  T. 
Beatty,  26  Wyo.  400,  186  Pac.  120,  after  dis- 
missal of  the  appeal  upon  motion,  for  the  ab- 
sence of  the  judgment  eatry  from  the  record, 
a  petition  for  rehearing  was  granted,  and 
also  an  application  which  was  considered 
with  the  petltim  to  permit  the  return  of  the 
record  for  amendment  by  Including  therein 
the  journal  entry  of  the  judgment. 

[  1 0]  But  there  is  an  additional  and  all-suf- 
fldent  reason  for  granting  the  requested 
leave  to  amend,  A  rehearing  being  granted, 
the  motion  might  be  immediately  rraewed, 
and  as  properly  as  before  the  former  submis- 
sion of  the  motion  to  dismiss,  or  permitted  to 
be  reflled,  at  least  for  future  consideration. 
But  to  require  that  course  to  be  taken  would 
only  delay  the  further  proceedings  in  the 
cause  without  any  real  advantage  to  either 
party  as  it  now  seems  to  us.  The  motion  for 
leave  to  amend  will  therefore  be  granted. 
The  order  will  also  include  proTlalons  fixing 
the  limit  of  time  for  the  amendment,  and,  if 
so  amended,  denying  the  motion  to  dismiss, 
and  then  allowing  defendants  In  ^ror  time 
for  filing  and  serving  briefs  uiwn  the  merits. 


BLyDONBUBOH.  concurs. 

The  death  of  thB  late  cailef  Justice 
BBABD,  who  sat  in  tbe  cause,  occurred  be- 
fore the  preparatiiHi  of  the  opinion. 


STATE  V.  WALLACE. 
(Supreme  Oowt 
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(No.  16247.) 

Feb.  19; 


of  Washington. 
1921.) 

1.  Orlmlul  law  <  lUBO  OnuitlsB  of  eantiSH. 
anet  dlssratlsBary. 

The  gxantisg  of  a  oontlBiianes  is  wtthfai  the 

diaeretion  of  the  court, 

2.  Criminal  law  «53603(2)-^ffldavlt  Is  snp- 
port  at  noUos  for  esstlnaanoo  hM  Insifl- 
dant 

Affidavit  for  continuance  stating  that  mate- 
rial witnesses  Und  In  specified  place,  bat  that 
addresses  werfe  not  known,  held  bisuffident  nu- 
der  Bern.  Code  191S,  f  2185,  to  require  court 
to  grant  wmtlnnance  tor  absence  of  such  wit- 
nesses. 

3.  Crimlisl  law  «»ll66(l)>^etottiBg  of  osm 
without  sotlos  earad  by  resettiRo  with  Mtlee. 

A  setting  of  the  case  for  trial  without  oo- 
tice  Was  cured  by  action  of  court  In  resetting 
the  case  for  suhseqnent  day  with  notiee  to  the 
defendant. 

Deiiartment  L 

Appeal  from  Superior  Court,  Plerco  Coun- 
ty ;  Jotm  D.  Fletcher.  Judge. 

Walter  L.  Wallace  was  coarlcted  of  ae- 
sault  Id  the  first  degree,  and  he  appeals.  A^• 
firmed. 

Guy  m  Kelly  and  Thomas  MacUabtm, 
both  of  Tacoma,  for  appellant 

J.  W.  Sdden  and  Bex  S.  Boudebush.  both 
of  Tacoma.  for  the  Stata. 


PBIR  CUBIAM.  Tbe  appeHlant.  on  Feb- 
mary  19,  1920,  was  charged  by  Information 
with  the  crime  6t  assault  in  the  first  degree. 
On  April  8  he  filed  a  plea  of  not  gnllty,  and 
an  afflrmatlTe  defense  of  Insanity.  On  Hay 
18  he  was  brought  Into  court,  and  informed 
that  his  attmneys  had  withdrawn  from  the 
case,  and  that  the  trial  thereof  would  be  set 
for  May  24.  He  then  got  into  commimlcatlon 
with  his  present  attom^rs,  who,  before  th^ 
would  accept  the  defoise,  secured  from  the 
court  the  resetting  of  the  case  for  May  28. 
On  May  24  a  motion  was  made  for  a  furthw 
contlnuanoe.  Accompanying  the  motion  was 
an  affidavit  setting  forth  that  the  attom^s 
had  not  had  sufficient  time  to  prepare  prog- 
erly  tor  the  trial,  and  that  material  witness- 
es lived  In  Yakima,  whose  addresses  were 
not  known,  and  that  the  case  had  been  set 
for  trial  without  notice  to  the  defendant 
The  motltm  was  denied.  The  case  proceeded 
to  trial.  The  defendant  was  convicted,  and 
appeals,  assigning  two  errors:  First  that 
the  court  should  have  granted  his  motion  for 
a  continuance;  and,  second,  that  the  court 
was  in  error  in  setting  the  case  for  trial 
without  notice. 

[1, 2]  The  matta  Of  granting  a  continu- 
ance Is  within  the  discretion  ttt  the  court, 


9F0T  otiMr 

195  P.— 63 
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and,  as  said  In  Stats  Oonner,  lOT  Waah. 
571,  1S2  Pac  602: 

"The  frequent  abnie  of  the  right  to  obtain 
a  continuance  has  induced  stricter  vigilance  bj 
the  oovrts  to  prerent  soch  abase.  The  very  na- 
ture of  the  rdief  requested  Is  sudi  .that  the  de- 
cirion  of  the  question  necessarily  rests  almost 
entirely  upon  the  discretion  of  tlw  trial  court, 
,  and  we  are  not  inclined  to  interfere  with  such 
discretion  unless  abused  to  the  extent  of  preju- 
didner  the  applicant's  right  to  a  fair  trial." 

The  affidavit  accompanying  tbe  motion  for 
continuance  did  not  sufficiently  comply  with 
the  requirements  of  the  statute  (section 
2135,  ILem.  Code)  to  call  for  the  court  mak- 
ing an  order  other  than  that  which  is  made. 
State  Newton,  29  Wash.  373,  70  Pac.  31; 
State  T.  Vance,  2»  Wash.  436,  70  Pac.  34.  An 
examination  of  the  record  before  us  will  not 
permit  us  to  say  that  the  aiv)eUant^s  rl^t 
to  a  fair  trial  was  prejudioed  by  the  action 
of  the  superior  court 

[3]  Upon  the  second  error  assigned  it  Is 
sofficient  to  say  that,  although  it  might  be 
held  that  the  setting  of  tbe  case  on  May  18 
was  not  in  strict  compliance  with  the  stat- 
utory requirement,  that  informality  was 
cured  by  tbe  action  of  the  court  on  the  same 
day  by  resetting  the  case  for  May  2S. 

We  find  nothing  In  tbe  record  to  reverse 
ftm  Jodsment,  which  la  therefore  affirmed. 


Il  ra  ANDERSON'S  ESTATe    (No.  16009.) 

(Supreme  Court  of  Washington.   Vtb.  19, 
1021.) 

1.  Wills  «S355(I)— Evldenoa  hold  to  show  tes- 
tamentaiy  oajiaoity. 

In  a  wOI  contest,  evidence  held  to  sustain  a 
finding  that  testatw  was  possessed  of  sufficient 
mental  capadty. 

2.  Witnesses  <^I59(I4)— Showisp  u  to  too- 
tator's  meRtal  capacity  not  laadniiolblo  as  a 
traasactlen  with  decedent. 

Bern.  Code  1916,  {  1211,  excluding  fatter- 
ested  parties  as  witnesses  in  actions  by  or 
against  executors,  administrators,  or  legal  rep- 
resentatives of  a  deceased  person  In  the  mat- 
ter of  transactions  with  deceased,  held  not  ap- 
plicable to  evidence  in  a  will  couteat  up<aL  teo- 
tator's  mental  c^wdty. 

Department  1. 

Appeal  from  Superior  Court,  Kitsap  Coun- 
ty;         S.  Jureji  Judge. 

In  like  matter  of  tbe  estate  of  Samuel  An- 
derson, deceased,  Christine  Clinton,  executrix 
under  the  will,  applied  for  letters  of  adminls. 
tratitm  alleging  the  will  TtiH,  and  Arthur  A. 
Pblnney  and  wife  filed  answer  and  petition* 
ed  that  the  Instrument  be  admitted  to  pro< 


bate,  and  from  a  decree  holding  the  Instrti- 
m&it  a  valid  will  and  admtttlnK  It  to  pro- 
bate, the  executrix  appeals.  Afflmwd. 

Troy  &  Sturdevant,  of  Olymirfa,  and  J.  W, 
Bryan,  of  Bremertcm,  for  appellant. 

Farr^l,  Kane  ft  Strattcm,  of  Seattle  for 
respondents. 

PARKER,  C.  J.  This  Is  a  Will  contest. 
Christine  Clinton,  sister  of  Samuel  Andersoo, 
deceased,  has  appealed  to  this  court  from 
a  decree  of  the  superior  court  for  Kitsap 
county,  admitting  to  probate  and  ^tabllsh- 
Ing  as  his  last  will  and  testament  a  writing 
signed  and  executed  by  him  on  January  1, 
1919.  At  the  time  of  making  the  wUl  in 
question  and  at  the  time  of  his  death,  Ander- 
son was  a  bachelor  about  60  years  old,  liv- 
ing in  Kitsap  county,  in  this  state.  His  tmlx 
heirs  at  law  at  the  time  of  making  his  will, 
and  also  at  the  time  of  his  death,  were  his 
sister,  Urs.  Clinton,  living  near  Olympla,  in 
Thurstnt  county,  and  a  nephew  living  In 
Kitsap  county,  and  a  niece  living  In  Sweden, 
the  children  of  a  deceased  sister.  He  was  on 
friendly  terms  with  bis  sister  and  bis  niece, 
but  for  some  reason  did  not  have  a  friutdly 
feeling  towards  his  nephew.  He  was  also  on 
very  friendly  and  Intlmato  terms  with  Mr. 
and  Mrs.  Phlnn^,  to  whom  he  1^  ar  p<ur- 
tlon  of  his  pn^KTty,  he  being  the  caretaker 
of  their  summer  home  In  Kitsap  county 
during  the  fall  and  winter  months,  where 
they  very  often  q>ent  their  week-ends  during 
those  months,  on  which  occasions  he  was 
treated  almost  as  a  member  of  their  family. 
He  had  accumulated  In  this  country  an  es- 
tate of  the  value  of  approxlmatdy  $4,300, 
consisting  ct  money  in  bank,  mortgage  loan^ 
and  other  securities.  He  also  bad  some  real 
property  In  Sweden,  apparently  of  small  val- 
ue. By  tbe  terms  o^  his  will  he  left  one-half 
of  a  $2,000  promissory  note  secured  by 
mortgage,  to  bis  friend,  Arthur  A.  Phlnney; 
a  prmnissory  note  for  $1,100,  secured  by 
mortgage,  to  bis  friend  Mrs.  Phlnney;  his 
real  property  in  Sweden  to  Us  niece;  and 
all  of  bis  remaining  proper^  to  his  sister, 
Mrs.  Clinton,  stinting  her  executrix  ot  liis 
wlU.  Mrs.  Clinton  having  applied  for  letter* 
ot  admlnlatratloa  to  the  superior  coozt  fw 
Kitsap  coimty  and  alleging  that  die  will 
was  void  and  ot  no  ^ect  because  of  duress 
inducing  Anderson  to  execnto  '1^  and  also  be- 
cause of  bis  mental  Incapacity  to  execute  It, 
Mr.  and  Mrs.  Phlnney  filed  their  answer  and 
petition  pnuring  that  tbe  p^er  porporting 
to  be  Andersm's  last  wUl  and  testament  be 
admitted  to  imbate  and  estabUsbed  as  sndi. 
Upon  tbe  issues  so  made  the  question  of  tbe 
vaUdlty  of  tbe  wiU  was  tried  and  submitted 
to  tbe  court,  resulting  in  Uu  court  finding 
that  the  will  was  duly  OKeeated  wtttumt  du- 
ress, and  that  Anderscm  was  mentally  com' 
potent  to  execute  it,  and  decreeing  aeoordlng' 
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Ijr.  It  Is  from  this  dacrae  that  Un..  Oantoo 
has  appealed. 

[1]  As  to  tto  allegad  dnreos  Jndodns  An- 
derson to  execute  ttie  will,  we  think  It  waJSL- 
dealt  to  8MJ  that  the  conteotlonB  here  mads 
In  behalf  ett  appellant  rested  upm  that 
eronnd  are  wholly  without  sasvort  In  Uie 
evidence.  As  to  the  qnestloit  of  mental  In- 
capacity on  the  pert  of  Anderson  to  ^%cate 
the  win,  there  Is  iharp  conflict,  not  only  in 
the  opbdon  testimony,  bat  also  In  the  testi- 
mony tondilng  Andersen's  actLcms  at  and 
near  the  time  of  die  execatlm  of  the  will. 
He  was  apparently  a  man  of  good  physique, 
strong  and  healthy,  both  physically  and  men- 
tally, op  until  S^tember,  1818.  He  then 
began  to  be  afflicted  with  ailments  which, 
according  to  the  doctors,  develf^ped  Into  what 
they  characterized  as  softening  of  the  brain. 
Up  until  January  1st,  the  date  of  the  execu- 
tion of  the  will,  his  afBlctlon  had  progressed 
to  the  stage  wh»e  at  intervals  he  was  ad* 
mlttedly  more  or  less  meital^  Incompetoit; 
bnt  we  think  Oat  up  to  that  time  the  evi- 
dence diows,  or  at  least  fbo  trial  judge  was 
warranted  in  believing,  as  he  evldoitly  did, 
that  Andersfm  was  during  the  larger  part 
of  Uie  time  mentally  C(»apet«it,  knowing 
what  he  was  doing  and  saying,  and  Int^- 
gently  comprehending  hid  desires  toudiing 
the  management  and  disposition  of  his  prop- 
erty. We  thlnt  that  up  to  that  time  In  any 
event  he  may  be  considered  as  one  who  was, 
generally  speaking,  mentally  competmt  with 
intervals  Of  mental  Incompetency,  rather 
than  one  who  was,  generally  speaking,  men- 
tally Incompetent  with  intervals  of  mental 
competency.  In  any  event  the  evidence,  we 
think,  clearly  preponderates  in  support  of 
the  conclusion  that  he  was  wi  January  1st, 
the  date  of  the  execution  of  the  will,  men- 
tally competent  to  execute  such  wlU,  having 
then  a  full  and  rational  understanding  of  his 
desires  in  that  reQ>ect.  It  Is  true  that  there- 
after his  condition  did  grow  worse,  and  on 
February  15,  1910,  Mrs.  Clinton,  his  sister, 
was  appointed  guardian  of  his  estate,  This, 
however.  It  seems,  was  done  more  because  of 
the  necessity  of  making  certain  the  legality 
of  the  use  of  his  funds  in  caring  for  him  than 
for  the  purpose  of  otherwise  preserving  or 
managing  his  estate.  He  died  on  February 
24, 1910.  We  feel  quite  convinced,  in  view  of 
the  manner  in.  which  Anderson  disposed  of 
his  properly  in  the  will— that  Is,  the  flict. 


that  be  gave  his  property  to  those  who  mani- 
festly he  would  under  the  drcomstancea  feel 
friendly  and  well  dimosed  towards— and 
in  view  of  the  "quantum  ia  miderstandlng 
wbldi  is  requMte  to  the  valid  execntKm  of 
such  an  ittstnmient^  (see  In  the  matter  at 
the  ElBtato  of  Bnphonia  Boy,  Deceased,  108 
Pac.  682);  that  we  would  be  wholly  unwar- 
ranted In  disturbing  the  decree  of  the  trial 
court  admitting  to  probate  and  establishing 
this  writing  as  Anderson's  last  will  and  tes- 
tament 

[2]  Belying  v:goa  file  provUons  of  sectlmi 
1211,  Rem.  Cktde,  aatentlon  is  made  on  be- 
half of  aiq;>^lant  that  the  trial  conrt  erred  in 
pwmlttlng  Mr.  and  Mrs.  Phlnney  to  testify 
touching  the  mmtal  cmdltlon  of  Anderscm 
at  and  near  tlte  time  <rf  the  making  of  the 
will,  espedaUy  In  so  tar  as  such  testimony 
related  to  convwsaUons  with  him. 

This  contention  Is  presented  to  us  without 
any  argum^t  or'  citation  of  authorltr  wha^ 
ever,  other  than  Its  mere  assertion  and  the 
citing  of  this  section  of  the  statute^  We  note 
that  prior  to  the  giving  of  testimony  by  Mr. 
and  Mrs.  Phlnney  Mrs.  GUnton  testified  In 
her  own  behalf — that  is,  testified  In  f^posl- 
tion  to  the  probate  at  tiie  win — to  matters 
whic^i  would  be  equally  within  the  claimed 
prohibltl(m  of  sectlcm  1211  if  mxli  prohibi- 
tion has  any  application  to  testimony  Intro* 
dnced  up<Hi  the  contest  of  a  will.  However, 
the  great  w^ght  of  authority,  and  it  seems 
to  us  the  better  reason,  touching  the  question 
of  the  mental  competracy  of  a  testator  in  a 
proceeding  contesting  his  vrlll,  is  as  stated 
in  tlrn  text  of  40  Oyc  2266,  as  follows: 

"The  statutes  excluding  evidence  In  actions 
by  or  against'  representatives,  or  relating  to 
transactions  With  a  decedent,  are  usnally  held 
not  applicable  in  proceedings  for  the  probate 
or  contest  of  a  win."  In  re  Veasey,  80  N.  J. 
Eq.  466,  85  AtL  176,  Ann.  Cas.  1014A,  880,  and 
note. 

We  may  also  add  that,  even  excluding  all 
evidence  of  the  nature  so  objected  to,  we 
would  still  be  strongly  Inclined  to  the  conclu- 
sion that  Anderson  executed  his  vrlll  without 
duress  and  in  full  possession  of  hfo  mental 
faculties  at  the  time  of  Its  execution. 

The  decree  Is  affirmed. 

FUUiBIUFON,  HOLOOMB,  MACKIN. 
TOSH,  and  BRIDGES,  JJ.,  omcur. 
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DE  MUTH  el  tl.  v.  KLEEB  at  bL 

(No.  15848.) 

(Stvrtme  Court  of  Wasbington.  Feb.  2K, 
1921.)  ' 

Jadinait  ^=>678(  f )— DIsmiMal  of  bankniirt- 
«y  tmtMTt  Botloi  against  stooklKMtra  bars 
oredltor'a  aeiloa. 

Tht  tnwtee  Id  baskrnptcr  of  a  coTporatlon 
represents  the  creditors  and  has  title  to  the 
wbscriptions  for  the  corporate  Btock,  so  that 
a  JndsiDeiit  dismissios  his  action  agahist  the 
stockholders  for  unpaid  stock  subscriptions 
with  prejudice  bars  ft  subsequent  acUon  bj 
creditors  to  enforce  paTmeiit  of  the  same  sub- 
scriptions. 

Department  2. 

Appeal  from  Superior  Ckinrt,  rrankUn 
Coonty;  John  Truax,  Judge. 

ActloQ  by  H.  W.  De  Muth  and  others,  as 
plalntUb  In  Intervention,  against  J.  W.  Kleeb 
and  another,  as  defendants  In  Intervention,  to 
*  recover  from  the  defendants  the  amount  un- 
paid on  their  sabscrlptlons  for  corporate 
stock.  Fnmi  a  judgment  dismissing  the  com- 
plaint, piatiitiffiff  In  InterrentiMi  appeal.  Af- 
firmed. 

Obas.  W.  Jcdmeon,  of  Faaeo,  for  appeUanta. 
Gnard  lE^raek,  of  Oonrad,  Monl,  and  B.  B. 
Hcvrlgan,  of  Pasco,  for  respondents. 

MAIN,  J,  The  plalntUb  In  interrentlni, 
being  judgment  creditors  of  a  bankrupt  cor^ 
poratlcm,  brought  this  action  for  the  purpose 
of  recovering  from  tbe  defendants,  who  are 
alleged  to  be  stockholders  of  the  coiporatlon, 
npoa  their  unpaid  stock  subscription.  The 
defendants  denied  UabUlty  and  pleaded  that 
In  another  action  broi^cfat  by  the  trustee  In 
bankruptcy  their  liability  as  stodc  subscribers 
was  settled  and  adjusted,  and  the  action  in 
that  proceeding  was  dismissed  as  to  them 
^tti  prejudice^  TbB  trial  of  the  preeoit  ac- 
tbm  resulted  In  a  Judgment  ot  dismissal,  from 
which  plalntlits  ftiq>eftL 

The  Pasco  Theater  Company  was  a  corpora- 
tion organised  and  existing  under  the  laws 
of  the  state  of  Waahlngton,  and  In  the  year 
IftLQ,  becoming  Inscdrent,  filed  petition  In 
bankruptcy  in  the  federal  court  and  was  ad- 
Judged  a  bankrupt  A  trustee  ia  bankruptcy 
was  appointed  and  In  course  of  time  he 
brought  action  In  the  superior  court  of  Frank- 
lin county  against  the  stockholders  of  the 
company  for  the  purpose  of  recovering  upon 
the  unpaid  stodr  subscription.  The  respond- 
mts,  Kleeb  and  Faw,  were  parties  to  the  ac- 
tion. They  there  denied  liability  as  stock- 
holders, claiming  that  they  bad  neither  sub- 
scribed nor  accepted  stock  in  tbe  company. 
Beftne  0iat  action  came  to  trial  a  stipulation 
was  entered  Into  between  them  and  the  trus- 
tee In  bankruptcy  whereby  the  claim  against 
tbem  as  sto<&h(Aders  was  settled  and  adjust- 


ed. Tbls  stlpulatloD  was  approved  by  tbe 
court  and  on  Deconber  21, 1916,  a  judgment 
was  entered  dismissing  the  action  against 
them  with  prejudloa  Tbe  stock  snbecription 
upon  which  recovery  was  sought  In  that  ac- 
tion is  the  same  stock  subscription  upon 
whldi  reooTory  Is  sougftt  In  the  praoit  ac- 
tion. In  De  Mnth  T.  Faw,  108  Wash.  J179^  174 
Pac  18,  It  was  held,  and  tbe  holding  is  bat 
the  expression  of  the  general  mle,  that  the 
trustee  In  bankruptcy  represuts  the  credi- 
tors, and  that  subscriptions  to  the  capital 
stock  of  a  banknq^  eorporatlan  pass  by  a 
decree  tn  bankroptcj  as  a  part  of  tike  ass^ 
of  the  Insolvent  corporation  to  the  trustee, 
who  is  entitled  to  enforce  tbe  liability  of 
the  BtodEh(M«8>  as  held  In  Oat  case, 
the  trustee  In  bankruptcy  represents  the  end- 
Itors  and  tbe  stock  subscription  passed  to 
him  as  an  asset  of  tbe  estate,  It  Is  difflcnit  to 
see  how  the  present  action  could  be  maintain- 
ed, so  long  as  a  Judgment  ot  dismissal  In  the 
action  brought  by  the  trustee  upon  the  same 
alleged  Vtotk  liability  ronalns  tn  fuU  foros 
and  ^Esct  The  Judgment  Is  n&t  attad»d  fbr 
fraud,  and  so  long  as  tt  Is  not  racatsd  la 
clearly  a  bar  to  another  actbm. 

Tlie  rote  Invoked  by  the  lyipellants  to  Oie 
elfoct  that  ft  dlsaiarge  &  bankruptcy  of  the 
corporation  does  not  work  a  discharge  of  tbe 
sto<Aholders  npm  unpaid  stock  subscrUitlcms 
can  have  no  application  here,  so  long  as  tbe 
dismissal  Jod^ent  In  the  action  brought  by 
tbe  trustee  in  bankrupted  stands. 

The  Judgm^t  will  be  affirmed. 

HOLCOMB,  MOUNT,  METOHHU^  and 
TOLHAN.  3J^  concur. 


BECKeter.  V.BOUCHER  etal.   (No.  16168.) 

(Supreme  Court  of  WasUngtm.  Feb.  1^ 
1021.) 

1.  Champerty  aad  nalatsnasee  <S35(I)— Coa- 
traot  flxlBB  oompoasatloB  hsM  act  eostrary 
te  pobrio  pelley. 

Though  an  attorney  may  be  disbarred  under 

the  statutory  code  of  ethics  for  solicitiiig  busi- 
ness, or  may  be  prosecated  for  barratry  for 
solidtioK  bnslness  onder  Rem.  Code  1916,  I 
2870,  and  though  attorney's  contract  with  dlent. 
fixing  compensation  to  be  received,  will  be 
scrutinized  by  the  courts,  such  contract,  when 
entered  into  without  frai^  deceptltm,  or  mis- 
representation on  the  part  of  the  attorney, 
and  with  the  attorney  and  cUent  dealing  with 
each  other  at  arm's  length.  Is  not  against  pub- 
lic policy. 

2.  Attoraey  and  dlent  «s»l43— Validity  of  em- 
ployment  oontraot  eovemed  by  rules  apirilca- 
ble  to  other  contracts. 

The  validity  of  a  contract  or  retainer,  in 
whatsoever  form  w  howsoever  effected,  wheth- 
er sought  by  client  or  lawyer,  is  determined  tair 
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the  same  rolaa  of  Uw  as  other  ooDtracts,  and,  |  spondents,  as  defendants,  to  partition  lands 
bavin;  the  mntaal  assent  of  the  parties,  it  [  acquired  by  ftRwllants  and  respondent  Oarrle 


withatanda  impeaebment,  nnless  contrary  to 
positirfl  law,  to  positive  morally,  or  t*  pnbUc 
polkj. 

3.  Attorney  aad  client  «s>l47— Cllaat  held  es- 
topped to  deny  validity  of  OMtligeit  fee  «o>- 

traot. 

Client  having  permitted  attorney  to  per- 
form lervices  and  spend  money  nnder  con- 
tract gMag  attorns  a  ona^fth  intereat  of 
wbaterer  ahare  of  an  estate  attorn^  sncceed- 
«d  in  procnring  for  dient,  and  having  executed 
a  deed  conveying  a  one-fifth  Intereat  in  land 
acQQired  for  her  to  the  attorney,  though  deed 
was  not  in  fact  delivered,  was  estopped  from 
denying  vaBdlty  of  the  contract. 

4.  Attom^  and  dIent  «=>t48(3)— CoDtlngeat 
oofltract  eiHtled  attorney  to  per  eeat.  of 
oHenfs  share  ef  kstb  real  imI  mtmmI  Pi«P- 
•rty. 

Oontract,  providing  for  the  payment  to 
attorney  of  20  per  cent,  of  the  share  in  an  es- 
Ute  that  might  be  found  to  belong  to  dlent, 
held  to  entitle  attorney  to  20  par  cent  of 
cUent**  ahare  of  both  real  and  personal  prop- 
erty. 

5.  Attorney  and  ellsat  «s»l84(2)— Attoraey 
Mtttled  to  personal  jBdoMent  against  eliant 
an  repadlatltn  of  eontnut  far  Interaat  In  rani 
aetate. 

Where  client  repudiated  her  contract  to 
give  attorney  spedfled  per  cent  of  her  ahare 
ef  real  estate  of  an  estate,  the  attorney  was 
entitled  to  a  personal  Jn^meat  againat  the 
client  for  the  value  of  hia  aervlees  according 
to  such  contract  to  be  impressed  upon  her  in- 
tereat in  the  real  estate  and  deducted  from  the 
proceeds  thereof  it  aold. 

8.  Attorney  and  dient  «=»I34(2)— Attorney  on 
brsaoh  of  contract  to  give  Interest  in  land 
for  services  ooald  cempel  oonv^anea  or  ra- 
oovsr  meoey. 

Where  client  repudiated  her  contract  to 
glre  attoriney  spedfled  percentage  of  her  ahare 
of  an  estate,  the  attorney  conld  either  compel 
performance  by  dloit  by  compelling  her  to  con- 
vey the  interest  in  the  real  estate,  or  could  re- 
cover compensation  in  money  for  the  amount 
of  his  contract  aervlees  remahdng  unpaid. 

Deportment  1. 
.  Appeal  from  Superior  Oourt,  Pierce  Ootm- 
ty;  Bmest  BI.  Card,  Judge. 

Action  by  BUzabetb  Beck  and  others 
against  Carrie  B.  Boudm,  B.  A.  Enls^t  and 
wife  and  othera.  Fnnu  a  portl<xi  of  the  de- 
cree rendered,  the  plaintilEs  appeal,  and 
o^er  portion  thereof  the  def^donts  B.  A. 
Knight  and  wife  crooa-appeol.  Affirmed  upon 
plaintifra*  onwal,  and  reversed  and  remand- 
ed, witb  directions  on  cross-appeal. 

O.  S.  Golbreath,  of  Tacoma,  for  plalntUTs. 

Henry  Anu^  Peterson,  <tf  Tacomo,  for  de- 
fendants 

HOLGOMB,  J.  This  action  was  broneht 
by  appellants  as  plaintiffs  against  the  re- 


R.  Boucher  by  Inheritance,  and  bringing  in 
the  other  defnidants  as  parties  who  claimed 
and  asserted  adveree  interests.  The  land  orig- 
inally was  the  proper^  of  one  John  W.  Rob- 
erts, ^ho  died  intestate  in  Pierce  county. 
Wash.,  on  May  12,  1012,  and  whose  estate 
.was  duly  probated  In  the  superior  court  for 
that  county,  and  the  lands  here  In  qaestlon 
distributed  as  follows:  One-fourth  each  to 
Elizabeth  Beck  and  Catherine  Roeslter,  nlec^ 
es,  and  one-half  to  George  W.  Roberts^  a 
brother  of  deceased,  who  has  since  died. 

Shortly  after  the  death  of  John  W.  Rob- 
erts, and  In  June,  1012,  George  "W.  Roberts 
died  a  petition  In  the  superior  court  for 
Pierce  county,  for  letters  of  administration 
upon  his  estate,  claiming  that  he,  George  W. 
Roberts,  was  the  sole  and  only  heir,  whidi 
claim  of  sole  heirship  waa  called  to  the  at- 
tention of  Elizabeth  Beck,  who  afterwards 
entered  into  a  contract  with  B.  A.  Knight 
whereby  Kni^t  was  to  obtain  for  Mrs.  Beck 
her  share  of  the  property  left  by  the  deceas- 
ed  Roberts,  and  in  consideration  for  such 
services  as  Knii^t  would  perform  In  bo  ac> 
ooirlng  hex  estate,  she  agreed  as  f&Qows: 

"Elizabeth  Beck  hereby  employe  aaid  attor- 
ney, B.  A.  Knight,  to  assist  her  in  obtaining 
for  her  her  alleged  share  aa  an  heir  in  the 
estate  of  John  W.  Roberts,  deceased,  of  Ta- 
coma,  Washington,  and  agrees  to  pay  said  at- 
torney, B.  A.  Knight  tog  such  services  twenty 
per  cent.  (20%^)  of  the  share  that  may  be 
found  to  belong  to  aaid  Elizabeth  Beck  throagb 
litigation  or  o^rwiae  in  full  payment  for  soch 
services  and  expenses  incurred  in  connection 
therewith. 

"It  is  agreed  on  the  part  of  said  attorney, 
B.  A.  Knight,  that  he  will  faithfully  undertake 
to  obtain  for  said  Elizabeth  Beck  her  share, 
if  any,  in  the  said  estate  of  John  W.  Roberto, 
deceased,  of  Tacoma,  Washington,  and  in  the 
prosecution  of  said  claim  will  advance  his  own 
traveling  expenses  and  all  expenses  incurred 
thereby. 

'*It  is  further  agreed  on  the  part  of  Attorney 
B.  A.  Knight  that  he  will  accept  from  aaid 
Elizabeth  Beck  twenty  per  cent  (20%)  of  the 
moneys  obtained  for  said  Elizabeth  Beck  from 
the  estate  of  John  W.  Roberts,  deceased,  same 
to  be  in  full  settlement  of  all  attorney's  fees 
and  all  costs  and  expenses  Incurred  in  the  pros- 
ecution of  the  said  daim  of  aaid  Elizabeth 
Beck  as  an  heir  of  said  John  W.  Roberts,  de- 
ceased. 

"It  is  mutual^  underatood  and  agreed  by  and 
between  the  parties  hereto  that  tUa  contract  is 
to  supersede  and  end  all  contracts  heretofore 
made  between  the  parties  hereto  cmieeming  the 
subject-matter  herein  involved." 

The  foregoing  agreement  was  dated  June 
4,  1913.  On  June  30,  1914,  Mrs.  Beck  at- 
tempted to  revoke  the  foregoing  contract, 
which  revocation  was  not  recognized  by  Mr. 
Knight 

On  February  25,  1914,  Mr.  Enlght,  having 
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recelred  Hrs.  Beta's  distributive  share  of  the 
personal  property  of  the  Roberts  estate,  80 
jfer  cent,  thereof  was  delivered  to  her,  and 
the  remaining  20  per  cent  retained  by  Mr. 
Enlght,  In  accordance  with  the  above-quoted 
agreement  The  real  estate  was  not  divided, 
bnt  went  to  the  heirs  as  tenants  In  common 
according  to  their  several  Interests  therein. 

On  April  3. 1916,  Mrs.  Beck  did  in  fact  exe- 
cute a  deed  of  oonveTance  to  Eiilgbt  covering 
an  undivided  one-fifth  interest  of  the  real  es- 
tate inherited  by  her  from  John  W.  Roberts, 
bnt  such  deed  was  not  delivered  to  Knight, 
but  was  left  with  William  T.  Laube,  her  at- 
torney. 

Without  recognizing  any  right  of  Knight  to 
any  portion  of  the  real  estate  involved  herein, 
Mrs.  Beck,  with  others,  in  September,  1918, 
commenced  the  partition  proceedings  for  the 
setting  apart  to  eacli  of  the  belre  of  John  W. 
Roberta  of  his  portion  of  the  real  estate,  and 
making  B.  A.  Knight  and  "Jane  Doe"  Knight 
his  wife,  parties  defendant  which  action  fi- 
nally went  to  trial  on  the  third  amended 
complaint  of  plaintiffs,  an  ammded  answer 
and  cross-compIalnt  of  defendants,  and  a 
reply  thereto  of  plalndfFs. 

On  March  14,  1918,  Elizabeth  Beck  had 
transferred  all  of  her  Interest  In  the  lands 
involved  to  her  children,  Louis  B.  Beck,  Har- 
ry A.  Beck,  and  Alice  Bishop,  by  quitclaim 
deed,  ignoring  the  claim  of  interest  therein 
of  Knight 

The  third  amended  complaint  alleges  that 
Knight  claims  some  Interest  in  the  real  es- 
tate, but  that  the  basis  of  his  claim  is  un- 
known to  plalntlfFs,  and  prays  for  the  dis- 
tribution of  the  estate.  By  his  amended  an- 
swer and  cross-c<HnpIaint  Knight  pleads  the 
contract  hereinbefore  quoted  from,  and 
daims  title  to  one-fifth  of  Mrs.  Beck's  ori^- 
nal  share  of  the  real  estate,  and  alleges  that 
the  sale  by  Mrs.  Beck  of  all  of  her  interest 
in  the  estate  to  her  children  was  fraudulent 
aod  void.  Plaintiff's  reply  to  the  amended 
answer  and  cross-complaint  of  the  defendant 
admits  the  signature  of  Mrs:  Beck  to  the 
contract  pleaded  In  the  answer  and  cross- 
complaint  but  denies  that  it  was  intended 
to  or  did  convey  any  Interest  In  the  real  es- 
tate; that  the  deed  to  the  children  was  not 
fraudulent;  that  the  contract  pleaded  in  the 
answer  and  cross-complaint  was  obtained 
through  misrepresentation  on  the  part  of 
Knight,  and  alleges  that  Elizabeth  Beck  re- 
voked the  contract  and  that  Knight  agreed 
thereto. 

The  plaintiff  moved  for  Judgment;  on  the 
pleadings,  whldi  motion  was  denied  hf  the 
trial  Judge. 

Trial  of  the  cause  on  the  merits  resulted 
in  a  decree  as  follows: 

"That  the  aaid  B.  A.  Knight  and  Jane  Doe 
Knight  his  wife,  arc  not  nor  is  either  of  tbem, 
the  owner  or  owners  of  any  right,  title  or  inter- 
est In  and  to  the  lands  herein  soaght  to  be  par- 
titioned, and  they  have  not  nor  has  either  of 


them,  any  right  title  or  Interest  therein,  sav* 
and  except  such  as  they  or  either  of  then  ac- 
qoire  or  may  acqnire  raasoit  of  tUs  'dcere* 
and  jodgment  as  herehutfter  set  fort^ 

"It  is  farther  ordered,  adjudged,  and  decreed 
that  that  certain  contract  made  and  executed 
on  the  14tb  day  of  June,  1913,  by  and  between 
B.  A.  Knlgbt  and  Elizabeth  Beck,  providing  for 
the  performance  of  legal  and  professional  senr- 
Ices,  be,  and  the  same  hereby  Is,  dedved  to  be 
invalid  and  onenforceable. 

"It  is  hereby  farther  ordered,  atffodged,  and 
decreed  Chat  B.  A.  Knight  have  and  reeorer 
against  the  Bald  Blizabeth  Beck  the  sam  of 
$1,273.64.  and  jndgment  is  hereby  awarded 
against  Blizabeth  Beck  and  in  favor  of  B.  A. 
Knight  in  said  sum." 

It  was  further  decreed  that  the  deed  of 
conveyance  from  Elizabeth  Beck,  conveying 
to  the  grantees  Louis  E.  Beck,  Harry  A. 
Beck,  and  Alice  Bishop  all  of  her  rl^  and 
title  in  the  lands  here  in  controversy,  which 
deed  bears  date  the  2d  day  of  April,  1917,  Is 
fraudulent  and  void  and  of  no  legal  effect 
whatsoever,  and  constitutes  no  incumbrance 
of  any  kind  or  character  as  against  the  decree 
and  Judgment  rendered  In  favor  of  B.  A. 
Knight  and  against  Elizabeth  Beck.  It  was 
also  held  in  the  decree  that  the  certain  agree- 
ment referred  to  In  the  deed  of  conveyance  as 
having  been  executed  of  BvexL  date  there- 
with was  fraudulent  and  void  and  of  no 
legal  effect  whatsoever,  and  constituted  no  in- 
cumbrance as  against  the  decree  and  Judg- 
ment In  favor  of  B.  A.  Knight;  and  that  B. 
A.  Knight  recover  his  costs  and  disburse- 
ments. From  that  portion  of  the  above  de- 
cree awarding  a  money  Judgment  in  the  sum 
of  f 1,273.64  to  B.  A.  Knight  the  awarding  ot 
costs  and  disbursemente  to  B.  A.  Knight,  and 
declaring  void  the  deed  from  Elizabeth  Beck 
to  her  children,  the  plaintiffs  have  aiq>ealed. 
From  that  portion  of  the  decree  holding  that 
Knight  and  wife  had  no  interest  in  the  prop- 
erty to  be  partitioned;  that  the  contracts 
of  employment  were  void  and  unenforceable ; 
that  Mr.  E^lght  was  entitled  to  a  money 
Judgment  on  quantum  meruit  against  Eliza- 
beth Beck  In  the  sum  of  $1,273.64  only — the 
defendants  have  appealed. 

A  contract  had  prevloosly  been  entered  Into 
between  Mrs.  Beck  and  Knight  on  June  20, 
1012,  whereby  Knight  was  to  obtain  Mrs. 
Beck's  inheritance  in  the  estate  of  John  W. 
Hearts,  for  33^  i>er  cent  thereof.  Services 
under  this  contract  continued  until  Decem- 
ber, 1912,  when  Mrs.  Beck  sought  to  revoke 
the  contract  for  the  reasons,  as  steted  by 
her,  that  she  was  of  the  opinion  that  Mr. 
Knight  was  working  for  a  Mrs.  Snyder,  while 
at  the  same  time  having  a  contract  with  Mr& 
Beck.  The  Mrs.  Snyder  referred  to  had 
originally  brought  the  parties  together,  and 
Mrs.  Beck  had  made  the  contract  in  Mr. 
Knight's  office.  In  the  presence  of  Mrs.  Sny- 
der, after  having  been  Introduced  to  him  by 
Mr&  Snyder,  who  had  read  a  notice  of  the 
death  of  John  W.  Boberts  In  a  paper,  ^ni* 
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same  Mrs.  Snyder  afterwards  attempted  to 
establish  a  dalm  of  her  own  as  a  iffetended 
granddan^ter  of  John  W.  Roberts,  deceased. 
The  attempted  reTocation  by  Mrs.  Beck  wait 
unrecognised  Knight,  who  continued  to 
perform  the  duties  of  attorn^  for  Mrs.  Beck 
under  the  original  contract.  On  June  8, 
1013,  Mrs.  Beck  wrote  to  Knight  a  letter, 
in  which  she  stated  that  as  Knight  had 
agreed  to  throw  off  10  per  cent  of  his  con- 
tract price  tox  fees  and  expenses,  if  he  was 
willing  to  draw  a  new  contract  to  that  ef* 
feet,  to  let  her  know  by  return  mall.  Mrs. 
Beck  had  employed  a  firm  of  attorneys  by 
the  name  of  Harper  ft  McMynn  to  advise  her 
In  the  matter,  who  advised  her  that  Knight 
had  rendered  her  valuable  services  and  was 
entitled  to  his  contract.  Mr.  Knight,  how- 
ever, met  Mrs.  Beck's  request  by  agreeing, 
not  only  to  throw  off  10  per  cent  but  to  re- 
duce his  compensation  S3%  per  cent,  making 
the  second  contract  20  per  cent  of  the 
amount  of  the  estate  recovered.  The  new 
contract,  being  the  contract  set  forth  In  the 
early  part  of  this  oplnlw,  was  tlierefore 
drawn  up.  and  was  executed  by  Mrs.  Beck. 
Mrs.  Beck  admitted  that  the  second  contract 
was  entered  Into  by  her  after  she  had  received 
the'  advice  of  Attorneys  Harper  ft  McMynn, 
and  of  her  brother-in-law,  Mr.  Rossi ter, 
whose  wife  was  also  her  sister  and  <me  of  tlie 
heirs  of  Roberts,  and  of  her  son. 

The  court  found  that  the  second  contract, 
dated  June  4,  1913,  was  made  at  ttie  special 
instance  and  requeat  of  Mrs.  Beck,  and  was 
executed  by  her  and  by  Knight;  that  jfiim 
thereto,  on  about  June  20,  1912,  they  had 
made  and  entered  into  a  certain  omtract  for 
qpedflc  legal  services  to  be  performed  for 
Mm.  Beck  by  Knight;  wbl<di  contract  was 
substantially  alike  in  terms  to  that  above  re- 
ferred to,  except  that  the  ccmtlngent  percent- 
ag«  to  be  paid  Knight  as  compensation  for  his 
services  was  therein  fixed  at  33^  per  cent  in- 
stead of  20  per  cent,  as  provided  tor  In  the  sec- 
ond contract;  that  the  first  contract  of  employ* 
ment  was  solicited  by  Knight  from  Mrs. 
Beck,  thus  being  contrary  to  the  code  of  legal 
ethics  of  Washington,  and  contrary  to  the 
laws  of  Washington  (Bern.  Ckxie,  I  2370).  and 
therefore  that  the  first  contract  was  invalid 
and  unenforceable;  that  while  the  aeoond 
contract  dated  June  4,  1913,  above  referred 
to,  was  executed  at  the  Instance  of  Elizabeth 
Bedk,  the  services  thereunder  were  substan- 
tially a  continuation  of  the  legal  services  be- 
gun under  the  first  contract  and  therefore 
the  last  contract  is  likewise  invalid  and  unen- 
forceable, and  no  recovery  can  be  had  there- 
cm. 

The  court  also  found,  upon  the  almost  un- 
controverted  evidence^  that  Knight  did  not 
conceal  from,  nor  in  any  manner  misreiire- 
sent  any  facts  to.  Mrs.  Beck,  nor  was  any 
fraud  or  deception  practiced  upon  Mrs,  Beck, 
or  In  the  making  of  the  contracts,  or  either 


of  th«n.  not  In  oonnectlon  with  the  eervlcee 

thereunder. 

The  court  correctly  proceeded  upon  the 
theory  that  an  acti(m  for  the  partition  of 
land  is  equitable  In  its  nature,  and  In  pasa* 
Ing  uptm  a  claim  to  any  or  all  of  the  land 
sought  to  be  partitioned  the  court  would  hear 
and  consider  all  the  evidence  bearing  upon 
the  claim,  if  any,  against  Mrs.  Beck  for  legal 
and  professional  services  rendered  her,  and, 
Imvlng  assumed  Jurisdiction  over  the  subject 
of  the  oontrov^y  and  the  parties  thereto, 
and  the  interests  of  the  parties  requiring 
final  diqtositlon  of  the  controversy,  arrive 
at  and  grant  fnll  and  complete  relief,  wheth- 
er legal  or  equitable.  And  the  trial  of  the 
cause  having  proceeded  up(m  that  theory,  the 
court  made  Its  findings  and  ctmcluslona  and 
decree  that  the  appellants  had  fraudulently 
conveyed  the  land;  that  Knight  could  not 
enforce  his  written  contract  but  that  he  had 
roidered  valuable  services  for  which  he  was 
entitled  to  receive  the  amount  adjudged. 

It  will  be  observed  that  the  court  coor 
celved  that  the  contract  between  Knight  and 
Mrs.  Beck  was  illegal  because  the  employ- 
ment had  been  solicited.  It  Is  true  that  our 
statute  (Rem.  Code  S  2370)  forbids  the  solic- 
itation of  employment  by  an  attorney  in  any 
suit  pending  or  prospective,  and  the  code  of 
ethics  of  the  American  Bar  Association 
adopted  as  the  statutory  code  of  ethics  of 
this  state,  also  denounces  the  solicitation  of 
business  by  an  attorney,  unless  the  personal 
relations  so  warrant ;  but,  assuming  that  the 
original  contract  was  tainted  with  Illegality, 
after  Mrs.  Beck  had  attempted  to  revoke  the 
original  contract  she  allowed  the  attorney  to 
proceed  for  six  months,  and  then  entered  Into 
a  new  contract  for  a  new  rate  of  compensa- 
tion ;  allowed  him  to  proceed  until  the  mat- 
ter had  been  finally  determined  In  her  favor 
by  and  through  the  services  of  tbie  attorney 
with  whom  she  made  both  contracts.  We 
have  another  statute  (Section  474  Rem.  Code) 
which  provides  ttiat  the  measure  or  amount 
of  compensation  of  attorneys  and  counselors 
shall  be  left  to  agreement,  expressed  or  im- 
plied, of  the  parties.  . 

(1]  Although  an  attorney  may  be  disbarred 
under  the  statutory  code  of  ethics  for  so- 
liciting business  in  this  state,  or  may  be 
prosecuted  for  barratry  for  soliciting  busi- 
ness, it  is  not  against  public  policy  for  the 
parties,  when  they  get  together  and  agree, 
without  fraud,  deception,  or  misrepresenta- 
tion on  tbe  part  of  the  attorney,  as  was 
found  by  the  court  and  abundanOy  estab- 
lished by  the  record,  to  make  a  contract  in 
writing  determining  the  compensation  to  be 
received  by  the  attorney.  On  the  contrary, 
it  is  supported  by  public  policy.  It  is  true 
tliat  such  contracts  wUl  be  scrutinised  by 
the  courts  on  the  grounds  of  public  policy,  be- 
cause of  the  greater  ability  and  learning  of 
the  attorney  and  the  fiduciary  character  e< 
tbe  reUttons;  bat  wtiere  tbey  bave  at  am'a 
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lengtb  uilTed  at  a  contract,  and  the  coa- 
tract  has  been  acted  iip<si  and  tolly  ^bt- 
fomed,  and  the  client  lias  received  full  bene- 
fit to  be  derlTOd  from  tbe  contract,  we  see  no 
reason  for  penalizing  the  attorney  by  taking 
away  from  him  a  part  of  the  compensation 
agreed  upon  between  him  and  his  client,  with 
full  knowledge  of  the  facta,  nnlesa  the  com- 
penaation  agreed  upon  la  wantonly  excef^ve. 
Tbtit  is  not  the  case  here.  Tbe  erUeatso  hen 
la  that  tbe  serrieea  performed  by  Knight 
were  voT  voluminous,  and  that  he  skillfully 
and  ably  performed  than,  and  that  he  was 
lojntl  in  every  respect  to  the  Intereets  of  bis 
cUaat,  and  no  criticism  whatever  could  be 
found  against  bis  professional  conduct  In 
the  matter  Intrusted  to  him. 

It]  The  validity  of  a  contract  or  retainer, 
In  whatsoever  form  or  howsoever  effected, 
whether  sought  by  client  or  lawyer,  la  deter- 
mined by  the  same  mice  of  law  as  otitic  con- 
tracts ;  and,  having  the  mutual  assent  of  tbe 
parties.  It  withstands  Impeachment,  unless 
unlawful;  1.  e.:  (1)  Contrary  to  the  positive 
law;  i?)  contrary  to  podtlve  morality;  (3) 
omtrary  to  public  policy.  We^'  Attmncys 
at  Law,  S  861.  As  heretofore  (Served,  tbla 
contract  cannot  be  held  Impeachable  under 
any  of  than  standards,  at  least  aa  to  the 
second  contract 

The  "clean  hands.**  Invited  by  a  far  cry 
to  excuse  appellants  from  the  payment  of 
their  lawful  debt,  can  have  no  application 
unless  respondents'  contracts  with  their 
dlents  have  defrauded  them.  Snell's  Bqui^ 
88,  Sd;  1  Pomeroy's  Etiulty  Jar.  i  400. 

[3]  We  may  also  consider  that  Mrs.  Beck, 
under  the  record  In  this  case,  Is  estopped  to 
deny  the  validity  of  the  ctrntract  by  reastm 
ct  her  having  accepted  all  the  benefits  of  the 
ocNQtract  and  having  retained  Knight  as  her 
attorney  to  secure  for  her  all  the  benefits  of 
the  contract  without  objecting  to  Its  validity, 
and  of  having  recognized  the  validity  of  the 
contract  by  making  the  quitclaim  deed  to  the 
one^fth  Interest  in  the  real  estate  acquired 
for  her  by  Knight,  even  though  that  quit- 
claim deed  was  not  delivered.  The  court 
found,  largely  upon  the  testimony  of  Mr. 
William  T.  Laube,  an  attorney  who  had  for 
a  time  represented  Mrs.  Beck,  that  the  only 
consideration  for  the  execution  of  the  deed 
was  the  settlement  of  Knight's  claim  against 
Mrs.  Beck,  and  that  the  same  was  l^t  with 
her  attorney  Laube  to  be  used  only  in  the 
event  of  a  certain  propt^ed  partition  being 
consimimated ;  that  deed  gave  to  Knight  a 
one-fifth  IntoKst  in  the  real  estate,  which 
was  what  he  claimed.  The  ccmduct  of  Mrs. 
Beck  in  acquiescing  in  the  further  proceed- 
ings by  her  attorney.  Knight,  and  In  his 
spending  his  money  and  labor  In  procuring 
an  adjudication  of  her  interests  which  re- 
sulted in  every  way  favorable  for  her,  cer- 
tainly ought  to  estop  her.  Adams  v.  Schmitt, 
68  N.  J.  Eq.  188,  60  Atl.  345.  We  there- 
fore conclude  that  the  trial  court  erred  In 


holding  that  the  contract  of  Knli^t  and  Mrs. 
Beck  was  Invalid  and  unenforceable  and 
that  hla  sorrloea  were  not  to  be  meaeored  by 
the  contract 

[4]  It  remains  only  to  construe  tlw  con- 
tract The  contract  provided  that  Mrs.  Beck 
employed  the  attorney,  EDodgbt,  to  assist  ha 
In  obtaining  for  her  her  alleged  share  as  an 
heir  of  the  estate  of  John  W.  Boberts,  de- 
ceased, for  i^ich  she  agreed  to  pay  her  at- 
tend. Knight,  for  such  services  20  per  cent 
of  the  share  that  may  be  found  to  belong  to 
Mrs.  Beck,  through  litigation  or  otherwise. 
In  full  payment  for  such  services  and  ex* 
poisea  incurred  In  connection  t^erewitli.  Ap- 
pellants  contend  that  the  contract  <mly  con- 
templated the  payment  of  20  par  cmt.  of  the 
moneys  and  personal  property  which  might 
be  recovered  for  Mrs.  Beck,  and  that  ot  the 
moneys  and  personal  propwty  distributed 
Knight  had  received  his  full  share.  It  seems 
to  uB  too  i^in  for  argument  that  the  con- 
tract ijrovlded  for  the  payment  of  20  per  cent. 
of  whatever  share  may  be  found  to  belong  to 
Mn.  Beck,  throng  Ut^tion  or  othowlse^ 
whether  teal,  personal,  or  mixed,  of  the  es- 
tate of  John  W.  Boberts.  It  is  plain  and 
unambiguous.  It  speaks  for  Its^  The  cwi- 
tract  being  valid  and  oiforceable,  tbe  com- 
pensation to  be  awarded  Knight  Is  that  pro-  % 
vlded  tor  In  tbe  contract,  and  that  la  20  pw 
cent  ot  tbe  entire  estate  recovered  f<ff  Mrs. 
Beck. 

[6]  Appellants  cwtend,  however,  that  in 
any  event  i&ilght  Is  not  entitled  to  persimal 
Judgment  for  the  sum  ot  his  attorney's  fees 
against  Mrs.  Beck,  or  her  interest  in  the 
estate.  We  think  this  position  Is  untenable. 
She  having  r^udlated  the  contract  and  at- 
tempted to  get  the  subject-matter  out  of  her 
name,  Knight  is  entitled  to  a  Judgment  tor 
the  amount  of  his  contract  services,  and  that 
the  sum  be  Imiwessed  upcm  her  Interest  in 
the  real  estate  and  deducted  from  the  pro- 
ceeda  thereof  If  sold. ' 

[S]  It  is  true  that  under  the  contract  of 
^ployment  as  averred  and  proyea,  the  at- 
torney was  to  look  to  the  proceeds  alone  for 
his  compensation;  and  it  will  be  conceded 
that  if  the  other  party  had  recognized  the 
agreement  and  was  ready  and  willing  to  com* 
ply  with  its  terms  on  her  part  Bhe  might 
possibly  be  exempt  from  any  personal  lia- 
bility. But  it  by  no  means  follows  that  she 
can  repuldlate  her  oblations  under  the  con- 
tract and  refuse  to  permit  tbe  other  party  to 
share  In  the  proceeds,  and,  notwithstanding. 
Insist  that  defendant's  only  remedy  is  to 
CMuply,  with  the  strict  terms  of  the  con- 
tract on  his  part  By  refusing  to  carry  out 
the  contract  she  Incurred  a  personal  liability 
for  suc^  damages  as  Knight  may  have  suf- 
fered by  reason  of  such  refusal,  or  by  her 
conduct  In  the  matter  she  furnished  Knight 
an  additional  remedy  of  whlch  he  may  avail 
himself  If  he  so  elects.  Hazeltlne  v.  Bro<^- 
way,  26  Cola  291.  67  Paa  1077.  So  in  this 
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case  Knight  has  two  kinds  ot  relief:  First 
the  right  to  actnal  performance  on  the  part 
of  Mrs.  Becb  by  ctmipelllng  her  to  deliver  a 
conveyance  of  one-fifth  of  her  interest  in 
the  real  estate  partitioned  to  her  of  the  ad- 
mitted value  of  $12,000;  or  the  right  to  com- 
pensation In  money  for  the  amount  of  his 
contract  services  remaining  unpaid,  to  wit, 
the  snm  of  $2,400,  by  reason  of  the  failure  of 
Mrs.  Beck  to  deliver  blm  such  amount, 
ttrodek  V.  Famum,  11  Wash.  500,  40  Pac.  189 ; 
Hanna  v.  Reeves.  22  Wash.  6,  60  Pac.  62; 
Lawrence  v.  Halverson,  41  Wash.  B34,  83 
Pac.  889;  Womach  v.  Sandygren,  96  Wash. 
12,  164  Pac.  600. 

The  Judgment  Is  affirmed  upon  plaintiffs 
appeal,  reversed  upw  respondents  Knight 
and  wife's  cross-appeal,  and  remanded  to 
the  lower  conrt,  with  instructlona  to  proceed 
In  conformity  with  this  opinion.  Cross-ap- 
pellantB  will  recover  all  costa. 

PARKER,  0.  J.,  and  FULLERTON. 
MAOKINTOSH,  and  BRIDGES,  JJ.,  concur. 


STATE  V.  DEMA8.  (No.  rS792.) 

(Bnpreme  Oonrt  of  Washington.  Feb.  28, 

1921.) 

1.  WItneuM  «»344(2)— Complalnlno  witntH 
oaiDOt  bo  Impeached  by  iatflvidaaj  aoU  of 
In  morality. 

In  prosecutioa  for  sodomy,  the  complaining 
witoeBB  conld  not  be  Impeached  by  testimony 
as  to  his  individual  acta  of  immorality. 

2.  Criminal  law  «»65l(l)— Wbethsr  Jsiy 
•hoslil  ba  permitted  to  view  soeie  of  orime 
dIsoretlORary. 

Whether  the  Jury  wiD  be  permitted  to  view 
the  premises  where  crime  was  committed  or 
an  accident  happened  is  entirely  discretionary 
with  the  trial  court. 

3.  Criminal  law  «»65i(l)--Refasd  t»  permit 
Jsry  to  view  scene  of  orlme  held  net  abuse 

of  disoretlon. 
In  prosecution  for  sodomy,  where  elaborate 
maps  of  the  place  of  the  crime  had  been  shown, 
and  witnesses  had  testified  in  great  detail  as 
to  the  location  and  its  surroundings,  and  where 
the  Jury  could  easily  acquire  from  such  maps 
and  testimony  an  accurate  knowledge  of  the 
place  and  its  surroundings,  court's  refusal  to 
permit  jury  to  view  premises  where  the  crime 
was  committed  AeM  not  an  abuse  of  discretion. 

4.  Crimloal  law  «=»406(5)— Defesdant's  ad- 
mission to  offlcer  that  he  saw  oomplalplig 
witness  at  time  and  place  where  orime  was 
oemroltted  held  admissible. 

In  prosecution  for  sodomy,  testimony  of 
officer  who  arrested  defendant  that  defendant 
admitted  that  he  had  seen  the  complaining  wit- 
ness on  the  day  when  and  at  the  place  where 
the  crime  was  alleged  to  have  been  conmiltted 
held  admissible. 


5.  Sodomy  <8s>6— Immoral  eharaetor  af  com- 
plaining witness  Immaterial. 
In  a  prosecution  for  sodomy,  the  immoral 
character  of  the  complaining  witness  was  Imma- 
terial on  issue  of  defendant's  guilt  or  Inno- 
cence. 

Department  1. 

Appeal  from  Superior  Court,  Bnohomldi 
County ;  Guy  0.  Alatcm,  Jndg& 

H.  Demas  was  convicted  at  sodomy,  and  be 
appeals.  Affirmed. 

O.  D.  LQK^oulas,  of  Seattle  and  WilUani 
Sheller,  ot  Evtrett,  for  api>ellant. 
Thoa.  A.  Stiger,  of  Everett,  tac  the  State. 

BRIDGES,  J.  The  defendant  was  convict- 
ed of  a  certain  crime  which  the  state  charged 
he  had  committed.  From  judgment  of  sen- 
tence he  has  appealed.  By  independent  tes- 
timony, he  sought  to  impeach  the  testimony 
of  the  complaining  witness  for  the  state,  by 
showing  that  he  had  been  guilty  of  Immoral 
acts  and  conduct,  and  the  court  sustained  the 
state's  objections  to  that  character  of  testi- 
mony. In  its  ruling  it  said: 

"There  is  only  one  thing  I  will  permit  yon 
to  show  with  reference  to  the  witness  [com- 
plaining witness],  and  that  Is  bis  reputation 
for  truth  and  veracity.  Whether  he  was  im- 
moral or  moral  was  not  a  matter  upon  which 
he  can  be  impeached,  but  yon  may  simply  show 
his  reputation  for  truth  and  veracity  as  affect- 
ing his  credibili^  as  a  witness.  *  *  *  Mow, 
it  is  wholly  Immaterial  to  this  case  whether 
this  boy  is  immoral  or  very  moral  except  la 
so  far  as  it  may  bear  upon  his  testimony— his 
credibility  as  a  witness.  Now,  yon  cannot 
bring  witnesses  to  prove  he  is  immoral,  *  *  * 
but  whether  or  not  this  boy  has  been  guilty 
of  things  which  made  it  necessary  for  the  school 
authorities  to  chastise  hira  or  reprimand  him 
Is  not  an  Issue  in  this  case,  and  you  cannot 
show  those  things  even  for  the  purpose  of  af- 
fecting his  credibili^  as  a  witness,  but,  if  you 
want  to  impeach  his  testimony,  yon  may  show 
whether  or  not  he  is  a  boy  whose  word  Is  con- 
sidered good  or  bad  in  tiie  commnnity  in  which 
he  lives,  whether  or  not  he  is  a  tmtiifnl  or 
untruthful  boy." 

The  appellant  argues  that  he  was  entitled 
to  show  the  inmooral  character  of  the  states 
witness,  and  cites  several  cases  In  suppOTt  of 
this  contention.  Among  those  cited  are  State 
V.  Jackson,  83  Wash.  D14,  145  Pac.  470,  and 
State  V.  Gaul,  88  Wash.  302,  152  Pac.  1029. 
This  court  In  those  two  cases  held  that  Inde- 
pendent and  separate  testimony  might  be  re- 
ceived to  show  the  general  moral  reputation 
of  a  witness,  for  the  purpose  of  affecting  his 
credibility,  but  we  have  never  gone  so  far  as 
to  lu>ld  that  occasional  or  isolated  Instanoes 
of  immoral  acts  might  be  proven  for  that  pur- 
pose. In  the  case  of  State  v.  Jackson,  supra, 
we  said: 

"We  nevertheless  believe  that  the  reputation 
of  a  witnes»  for  immorality  may  be  inquired 
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into,  «ith«r  upon  croas- examination  or  \>j  a 
resort  to  general  repntation.  It  la  not  the  man- 
ner <tf  proof  that  concerns  the  law  lO  much  u 
the  object  eooght  to  be  attainedt  for,  u  aaid 
hj  thia  court  in  the  Coella  Case,  a  woman  can- 
not ruthlessly  destroy  that  quaUty  upon  which 
most  other  good  qualities  are  dependent  and  for 
which,  above  all  others,  a  woman  is  reverenced 
and  respected,  and  retain  her  reputation  for 
tmthfalneSB  nnimlrched.  We  can  mark  no  dis- 
tinction between  recetvinf  evidence  ae  to  the 
reputation  of  a  witness  for  tmtii  and  veracity 
and  receiving  evidence  of  reputation  as  to 
moral  character,  when  this  court  has  said  that 
a  reputation  fpr  Immorality  la  a  thinjr  to  be 
considered  when  passing  upon  the  credibility 
of  a  witnese." 

It  .will  be  <d)8erved  that  the  court  In  that 
case  limited  the  proof  to  reputation  for  mo- 
rality or  Immorality.  We  have  do  disposition 
to  oilarge  upon  Uie  doctrine  of  that  case. 
Bat  It  is  stated  that  we  have  already  broad- 
ened ttie  doctrine  of  the  Jackson  Case,  be- 
cause, speaking  that  case  In  State  t.  Gaul, 
supra,  we  said: 

"That  case  and  the  cases  followed  passed  up- 
on the  question  of  the  admlssiblli^  of  evidence 
to  show  tanmorsl  haUts  or  conduct  of  witness- 
es,  either  apon  cross-examloatlon  or  by  the  di- 
rect testimony  of  other  witnesses  to  affect  the 
credibility  of  the  witnesses  assailed,  and  wheth- 
er that  method  of  Impeadmient  was  as  pemds- 
Blble  ss  sny  other." 

When  we  used  the  words  "Immoral  habits 
or  conduct  of  witnesaes,"  we  were  using  them 
In  the  sense  of  the  reputation  of  the  witness 
concerning  his  morality  or  immorality,  and 
there  was  no  intention  of  holding  or  Intimat- 
ing that  individual  acts  of  immorality  might 
be  shown. 

[1]  It  is  said,  however,  that  the  rnling  of 
the  trial  court  upon  the  objections  made  was 
broad  enough  to  deny  the  aiv^llant  ibe  right 
to  introduce  Independent  testimony  showing, 
if  he  could,  the  reputation  of  the  state's  wit- 
ness for  immorality.  The  result  of  the 
court's  ruling  was  entirely  right,  because  the 
question  asked  by  the  appellant  sought  to 
bring  out  Individual  acts  of  Immorality.  At 
no  time  did  he  offer  to  show  the  reputation 
of  the  state's  witness  for  morality  or  Immo- 
rally. On  the  contrary,  during  the  progress 
of  bis  ruling  the  court  asked  appellant's  at- 
torney what  he  proposed  to  prove  by  the  wit- 
ness then  on  the  stand,  to  which  the  attorney 
answered  that  he  wanted  "to  prove  that  the 
complaining  witness,  Milton  Draper,  had 
been  found  In  the  commlgalon  of  Immoral 
acts  while  attending  the  school  under,  •  ♦  • 
pspecially  the  class  of  Mr.  Duskin,  and  that 
hf>  exhibited  nn  immoral  character."  The 
Mr.  Duskin  mentioned  was  appellant's  wll< 
tiPNB  then  being  examined  by  his  attorney. 
While  the  court  In  making  Ita  ruling  said 
sitiiie  .things  which  might  tend  to  indicate 
that  It  was  of  the  opinion  that  appelant 
■'•Milfl  ttiif  Htlnrk  the  reputation  for  morality 
Of  the  HtatKe  wliness,  yet  It  said  other  things 


which  indicated  an  oitlretly  dlfleroit  state  of 
mindl.  In  any  event,  the  court  was  not  cajled 
upon  to  role  on  ttils  question,  nor  did  appel- 
lant intimate  that  he  wanted  to  Introduce 
any  evidence  of  this  character. 

[2, 3]  The  app^nt  claims  error  because 
the  court  refused  bla  request  that  the  jury  be 
];>emiltted  to  view  the  inremises  where  it  was 
alleged  the  crime  was  committed.  Quite  elab- 
orate maps  had  beeu  made  by  competent  wit- 
nesses showing  tilie  location  and  its  sunoiind- 
ings,  and  various  witnesses  had  testified  In 
great  detail  on  the  subject  Whether  the  Ju- 
ry will  be  permitted  to  vtew  flie  premises 
where  a  crime  is  committed  or  acddmt  hap- 
pois  is  mttraly  discretlaiary  with  the  trial 
court  In  thia  Instance  we  cannot  hold  that 
the  conrt  abused  its  dhicretloo.  On  the  con- 
trary, there  is  nothing  In  tba  record  to  Jndi- 
cato  tliat  diere  was  any  considerable  neoe»- 
sity  for  the  jury  to  see  ttie  pronlses  or  that 
tbB  aKiellant  could  have,  In  any  wise,  been 
prejudiced  by  the  decision  of  the  court  From 
the  maps  and  the  witnesses  the  jury  could 
easily  acquire  an  intimate  and  aocnrato 
knowledge  of  the  place  and  Its  surroundings. 

[4]  One  Wilson,  a  witness  tar  tbe  state,  te*> 
tilted,  over  the  objections  of  the  appellant, 
that  he  was  one  of  the  peace  officers  of  King 
county,  and  had  arrested  the  appelant  for 
the  crime  for  which  be  was  tried.  He  farther 
testifled  to  a  conversation  betwem  himself 
and  the  appellant  wherein  the  latter  had  ad- 
mitted to  Urn  fliat  he  had  seen  Milton  Dnq>- 
er,  the  complaining  witness,  on  the  day  In 
question  and  at  the  ^ce  wboe  Qie  erlnie  la 
alleged  to  have  been  cmnmitted.  Vbe  appel- 
lant objected  to  this  testimony  and  requested 
the  conrt  to  give  the  following  instructiat 
concerning  it  to  wit: 

"The  evidence  of  the  witness  Wilson  that  the 
defendant  made  admissions  that  he  had  seen 
the  complaining  witness,  Ifilton  Drqm,  In  the 
vicinity  of  the  place  where  this  eHme  is  dsimed 
.  by  the  state  to  have  occurred,  is  no  evidence 
that  the  defendant  committed  or  participated 
la  the  commission  of  the  crime  diwged  in  the 
information.'* 

We  think  the  court  ruled  properly  In  per- 
mitting this  witness  to  testify  and  In  refns* 
Ing  to  give  the  appellant's  requested  Instruc- 
tion. That  testim<niy  tended  stnmgly  to  show 
that  the  appellant  was  at  or  near  the  place 
where  the  crime  was  committed  at  the  time 
It  is  alleged  to  have  been  committed,  and  was 
with  or  near  the  complaining  witness,  and 
It  also  tended  to  corroborate  the  testtanoiy 
of  that  witness. 

[6]  The  appellant  also  complains  about  the 
court's  instruction  No.  3,  reading  as  follows: 

"Ton  are  instructed  that  it  is  wb*^  Imma- 
terial what  the  moral  character  of  the  complain- 
ing witness,  Milton  Draper,  was,  or  is,  so  far 
as  the  gnilt  or  innocence  of  the  defendant  is 
concerned,  and  the  only  purpose  for  which  you 
should  consider  any  testimony  bearing  on  the 
character  of  the  said  witness,  If     all.  Is  in  so 
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far  as  It  will  affect  the  weight  whkh  you  wfll 
give  to  bis  teatimony." 

This  instmctloD  properly  stated  tiie  Uw 
and  la  not  open  to  criticism. 

Tbere  are  one  or  two  other  Bsslgnments  of 
error  which  we  deem  It  unnecessary  to  dis- 
cuss. We  hare  carefully  c<mBldered  them, 
and  do  not  find  any  merit  In  them.  The  rec- 
ord indicates  that  the  appellant  has  bad  a 
fair  trial,  and  we  cannot  see  any  reason  why 
the  cause  should  be  reversed. 

The  Judgment  is  affirmed. 

PABKBB,  a  and  MACKINTOSH.  JTUL- 
LBBTOM,  and  HOLCOMB,  JJ.,  concur. 


LEVINE  V.  BARRY  St  ftl.    (Na.  16036.) 

(Supreme  Coart  of  Washlnston.   Feb.  26, 
1A21.) 

1.  Attonwy  aa4  oHeat  «5>166(3)  —  Attorney 
•ulag  on  qaantnm  mernit  may  show  hit  stand- 
ing in  tlis  profession. 

Oenerally  an  attorney  when  suing  on  qnnn- 
tum  meruit  for  profesaional  services  may  show, 
not  only  the  nature  and  character  of  the  serr- 
ices  rendered  and  the  result  obtained,  bat  also 
his  standing  in  the  profession  for  learning, 
skill,  and  proficiency  and  the  experience  he 
has  had  in  practice. 

2.  Witnesses  4»27S(2)  —  Crosa-axanlnatlon 
of  attoraey,  tulsg  for  sorvlees,  dlservtlonaiy 

with  court. 
In  attorney's  action  for  services,  the  ex- 
tent to  which  the  attorney  may  be  cross-exam- 
ined as  to  his  experience  and  standing  In  the 
profession  is  discretionary  with  the  court 

3.  Witnesses  ^275(2)— Cross-examination  as 
to  detail  of  attorney's  business  held  Improper. 

In  attorney's  action  for  services,  refusal 
to  permit  defendant's  counsel  during  cross-ex- 
amination of  the  attorney  to  Inquire  into  the 
details  of  the  attorney's  business  during  all  the 
years  he  had  been  engaged  in  the  praetioe  Md 
not  error. 

4.  Evidence  ^553(4),  558(6)— Hypothetioal 
qnestlons  on  direct  exaMiiaatloo  must  be  bassd 
on  evidence^  but  croes-exaBinatiaB  «y  be 
baaed  en  conjecture. 

Hypothetical  questions  propounded  to  ex- 
pert witnesses  on  direct  examination  should 
be  based  upon  the  testimony  of  the  case,  but 
cross-examining  attorney  should  not  be  so  lim- 
ited, and  may  base  hypothetical  questions  en- 
tirely on  conjectural  facta  for  the  parpose  of 
testing  the  skill  and  knowledge  of  the  witness; 
and,  where  such  cross-examining  attorney  has 
not  had  opportunity  to  present  liis  version  as 
to  the  facts,  he  may  base  hypothetical  ques- 
tions on  his  contention  of  what  the  facts  wUl  be 
as  they  may  be  developed  later  by  his  testi- 
mony, for  the  purpose  of  throwing  light  on  the 
facts  as  they  may  be  ultimately  eubmitted  to 
the  Jury. 
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5.  Evidence  «S9SS8(I)— Ritea  on  eroet-axanl- 
nation  liberalized  oa  exaailDaUoa  of  aa  «- 

pert  witness. 
In  cross-examination  of  an  expert  witness, 
the  rulea  of  cross-examination  should  be  liberal-' 
ized  rather  than  restricted. 

Department  1. 

Appeal  from  Snperior  Court,  King  County ; 
King  Dykeman,  Judge. 

Action  by  Benjamin  M.  Levine  against 
Francis  N.  Barry  and  others.  Judgment  for 
plaintiff,  and  defendants  appeaL  Beversed 
and  remanded. 

Oharlea  P.  Uoipby,  of  SeatUe,  for  appel- 
lants. 

J.  Orattan  0*Bryaii,  of  BeatOe,  tat  re- 
spondent 

BRIDGES,  J.  The  respondent,  Lerlne, 
brought  this  action  against  the  appellants  to 
recover  for  legal  services  performed  by  him 
for  the  appellants  at  th^r  special  Instance 
and  request  The  respiuideat  In  hia  com- 
plaint demanded  the  sum  of  9600.  The  ai>- 
pellantB,  answering  the  complaint,  admitted 
that  the  respondent  had  performed  legal 
services  in  their  behalf,  but  denied  that  the 
services  rendered  were  worth  the  sum  of 
$600,  or  any  greater  sum  than  fSO,  which 
sum  they  paid  into  court  for  the  respondent's 
use.  After  isaue  Joined  a  trial  was  had  be- 
fore a  Jury,  who  returned  a  verdict  in  the 
respondent's  favor  for  $126.  This  appeal  is 
from  a  Judgment  entered  on  the  verdict 

The  principal  errors  assigned  are  that  the 
court  unduly  limited  the  cro8s-«xamlnatlon  of 
the  respondent  and  the  cross-examination  of 
his  expert  witnesses.  After  eliciting  from 
the  respondent  the  fact  that  he  had  been  en- 
gaged In  the  practice  of  law  in  the  city  of 
Seattle  for  a  period  of  10  years  prior  to  the 
time  of  the  trial,  it  was  sought  to  elicit  from 
blm  the  amount  of  business  he  had  transact- 
ed during  that  period.  After  a  number  of 
questions  had  been  asked  and  answered  on 
this  subject,  he  was  asked  to  state  how  many 
cases  he  had  tried  in  the  superior  court  in 
the  last  6  years.  To  this  question  an  objec- 
titm  was  interposed  and  sustained  by  the 
court.  He  was  then  asked  If  it  was  not  a 
fact  that  he  had  never  alone  tried  a  ease  in 
the  superior  court  within  the  6-year  period 
named,  to  which  the  witness  answered  that 
It  was  not  a  fact  Following  this  he  was 
asked  to  name  a  case  which  he  had  so  tried 
without  assistance,  to  which  an  objection 
was  Interposed  and  likewise  sustained.  On 
the  rulings  of  the  court  on  these  objections 
the  appellants  base  the  contentlfm  that  their 
cross-examination  of  the  reapondeal;  was  un- 
duly Ihnlted. 

[1]  The  general  mle  fa  that  an  attorney, 
when  suing  on  quantum  meruit  tta  profes- 
sional serrleea,  nay  show,  not  only  tba  na- 
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tan  Mad  fbanettir  «€  Ibe  wtrhetm  raidena 
aad  die  fcnlt  attained,  but  maj  Omow  alw 
Us  rtaBdlag  fD  cbe  pnrfertoo  for  kaniiiie, 
iktn,  aad  fwoOdeDej^  and  tlw  eqiaclcoee  he 
bas  had  In  metier  Stutto  eC  «L  v.  &»- 
bfjr. »  r.  8,  M&  28  L  Ed.  863;  Bandall  r. 
FlUkarl  142  K.  T.  47,  3<  N.  E.  823;  dark 
T.  EOairorth.  104  lom,  4<2.  78  X.  W.  1023. 

IC  if,periia|M  tbe  rate  alw  that  die  attor- 
■ey'a  advenaiy  may  abow  Us  want  at  d^ln 
and  cxpeilcnce  to  aOect  tbe  amount  of  tbe 
reoorery,  attbontfi  tUs  bnucb  of  tbe  qoe«- 
tloa  secns  not  to  baw  been  broached  in  any 
«f  tlw  dedded  caaea.  Tbe  case  most  neatly 
awnaddag  die  ^oestloD  to  irtilcb  we  Iutc 
beiB  dted  Is  Flie^is  t.  Htmt,  40  Coon.  VI. 
Them  tlie  attorn^  soed  iq;Mo  a  quantum 
meralt  In  his  case  In  cblef  be  testUed  in 
his  own  bebalf  as  to  tbe  natnre  of  the  serr- 
lots  rendered  and  their  reasonable  ralne.  On 
cvoaaexamiDatlon  be  was  asked  whst  bis  pro- 
fSmdonal  Income  was  for  tbe  year  in  which 
be  ctelmed  to  bare  rendered  the  swrioes 
soed  for,  and  irtiat  It  was  the  year  before 
and  what  it  was  tbe  year  after.  Objections 
were  interposed  and  anstained  to  tlie  ques- 
tions, and  oo  appeal  tbe  court  held  soch  an 
inquiry  permiafble.  Tbe  court  seems,  bow- 
ever,  to  liSTe  teated  its  dedsion  on  tbe  pe- 
culiar natnre  of  the  services  performed  In 
tbe  particular  case  rather  than  upon  a  gen- 
eral rule.  In  the  course  of  the  opinion  it 
was  said: 

"Sboold  a  qoeation  ariae  aa  to  the  Tala«  of 
•erricei.  in  an  acdra  broui^t  by  an  attorney  to 
recover  fees,  where  tbe  nature  of  the  services 
performed  makes  the  possession  of  certain 
<|oaUficatioiis  to  constit&te  an  important  ele* 
meat  la  tbo  vidna  of  thoas  servicM,  evidence 
of  profasslonsl  atandlng  ia  deariy  admissible, 
and  ia  entitled  to  modi  conrideration.  Snch 
seems  to  have  been  tbe  character  of  the  ease  at 
bar." 

{2,  S]  But  conceding  the  Inaulry  pr(q>er,  the 
extent  to  which  it  la  permitted  to  go  most 
rest  In  tbe  aound  discretion  of  the  trial  coort 
Certainly  the  court  is  not  required  to  permit 
inquiry  Into  the  details  of  tbe  plaintiff's  busi- 
ness during  all  the  years  he  has  been  engag- 
ed in  the  practice.  It  Is  a  collateral  Inqui^ 
at  best,  and  wheo  tbe  matter  has  been  cov- 
ered by  a  general  inquiry,  it  cannot  be  error 
to  exclude  examination  Into  details.  Here 
tbe  court  permitted  the  general  Inquiry.  It 
stopiwd  the  inquiry  <mly  after  it  began  to 
call  for  spedflc  matters.  We  cannot  bold  the 
ruling  error. 

With  reference  to  the  expert  witnesses, 
after  th«r  testided  to  the  value  of  the 
respondent's  services  based  upon  his  narra- 
dve  of  the  services  performed,  the  appellant 
sought  to  elldt  their  opinion  upon  another 
and  different  state  of  facts ;  facts  not  shown 
by  tbe  evidence,  but  facta  which  tbe  appel- 
lants stated  they  would  offer  evidence  tend- 
ing to  prove  wben  their  side  of  the  ease  waa 
entered  upon.  The  court  sustained  objections 


■  to  tfce  qaiBlliM^  and  —  nttc  Ihialshia  the 
fooadadoB  Cor  tbe  asatosBMBt  Omt  AacKosB- 
exaaUnadoB  «f  the  c^ert  wltwfs  was  aa- 

dnly  Mm! ted-  Tb*  leipondent  ciwtetids,  and 
tbe  oavrt  ssaia  to  have  held,  that  it  Is  entire- 
ly wiffain  the  diseretioa  at  tbe  eout  irtietb- 
er,  OB  i»>n»  fciTimii>«ri<i»  of  an  eq^ert  wit- 
neaa.  It  wlU  penult  hypothetical  qaesdeas 
wUA  an  Bot  baaed  on  tbe  avideBee  tlieB  in 
die  esse.  Tbe  appellant,  on  die  eoBtnsy* 
malncalaa  dia^  aa  a  — ^**t*  of  he  waa 
entitled  ta  imiponnd  qneetisns  irtidti  wae 
baaed  ob  die  ftcts  as  he  ooBtendsd  be  would 
be  aUe  ID  danr  ttasB  to  bsb 

This  aadgnment  of  cnor  ralaea  a  questloB 
of  pnetloe  wlddi,  adds  froai  ita  in^Mtanoe 
in  diia  esae;  deserves  SHioos  conaldefatloB. 
Oar  dlacnsBloa  and  ilsrisinn  will  be  United 
to  dione  aq^ert  yltnraarn  vrtio  testify  exdo* 
stvely  from  facts  stated  la  bypodietlcalqa»- 
dons,  and  not  to  witnesses  wboee  opbdoas 
are  baaed  on  posoBal  knowledce  of  die  fiuts 
f^tan  vdddi  tbey  draw  dwlr  coBctudons  or 
opinions. 

[4]  We  think  It  should  at  ODoe  be  eoBoeded 
that  the  proper  rule  is  that  bypotbetlcal 
qnestions  propounded  on  direct  exandnadon 
should  be  based  upon  the  testimony  in  tbe 
case.  But  cross-examinati(»i  should  not  be 
so  limited.  The  plaintiff  here  had  shown  die 
amoont  of  bis  servlcea  and  tbe  drcomstances 
under  which  they  had  been  performed,  but 
tbe  defendant  bad  not  reached  his  part  of 
the  caae,  and  had  not  bad  an  <vportunity  to 
present  bis  version  of  the  facts.  To  say  that  - 
under  these  circumstances  the  defendant 
could  cross^xamine  plaintUTs  expert  witness 
only  upon  tbe  facts  as  produced  by  tbe  plain- 
tiff would  be.  In  nine  cases  out  ttf  ten,  to  de- 
prive him  of  tbe  beneflts  of  cross-examina- 
tion, because,  usually,  tbe  defendant  will  con- 
cede the  correctness  of  tlie  answer  of  tbe 
expert  witness,  based  upon  tbe  plalndfl's  t»- 
eion  of  tbe  facts. 

We  do  not  think  an  expert  witness  Is  in  ex- 
actly tbe  aame  sltnadon  aa  the  ordinary  wit- 
ness. He  is  permitted  to  give  his  oplnltm  be- 
cause he  is  supposed  to  be  unprejudiced  and 
to  be  skilled  and  learned  in  matters  concern- 
ing which  the  average  individual  ts  profound- 
ly Ignorant  He  is  not  supposed  to  have  any 
knowledge  of  the  facts  of  tbe  case.  Being  Ig- 
norantof  allthefacts,hecantestlfyonly  from 
those  whldb  are  given  to  him  in  tbe  bypotbed- 
cal  question.  He  Is  permitted  to  testify  for  the 
purpose  of  throwing  light  on  tbe  qnesU(m  of 
trial.  Such  being  the  situation,  tbe  deftod- 
ant  should  have  been  permitted  to  propound 
to  [dalntlff's  expert  hypotbedcal  questions 
based  upon  his  theory  of  wliat  tbe  facts 
were,  and  not  be  confined  to  the  fneta  aa 
shown  by  his  adversary. 

An  ordinary  llluatradon  will  show  the 
point  we  are  trying  to  devdop:  Suppose  that 
In  a  personal  Injury  case  the  chief  question 
involved  la  wbether  or  not  a  motortoan  had 
used  reasonabte  efforts  to  stop  his  street  car. 
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Tbe  plaintiff  pzodnoM  teidvony  ibowUig 
that  tbe  grade  was  level  and  tbe  tra<*  dry 
and  at  its  best  for  MtoBiBltng  pnrpoMs.  Ee 
produces  an  expert,  and  submits  to  him  a 
Question  based  on  the  testimony  Jnst  recited. 
It  is  d^endasts  contentUm  wbl^  in  due 
course,  be  will  undertake  to  prove,  that  there 
vos  a  downgrade,  and  tbat  tbe  track  was 
slippery,  and  tbe  conditions  bad  ftw  stwplns- 
If,  under  these  circumstances,  the  defendant 
may  cross-examine  only  upon  plain tUTs  re- 
cital of  tbe  facts,  then  it  is  likely  tbere  Is  no 
use  to  croaa-earamlne  at  all. 

It  Is  oar  view  tbat  tbe  cross^xamlneir  may 
rightfully  propound  bypot^ietlcal  questions 
based  entirely  on  conjectural  facts  for  the 
purpose  of  testing  the  skill  and  knowledge  of 
tbe  witness,  and,  where  be  bas  not  bad  an 
opptartnnlty  to  present  Us  proof  as  to  t2ie 
facts,  his  hypothetical  question  may  be  based 
oo  bis  contratlon  of  what  tbe  facts  will 
be  as  they  may  be  develt^ed  later  1^  bis 
testimony,  for  tbe  purpose  of  throwing  U^t 
on  the  facta  as  they  may  ultimately  be  sub- 
mitted to  the  Jury.  The  prlvUege  of  sncb 
character  of  croes-ecamlnatlon  is  a  rlgbt 
which  does  not  rest  In  the  discretion  of  the 
omrt;  but  the  ntent  to  which  sadi  cross- 
exsmlnattoii  shall  go  does  rest  In  the  discre- 
tion of  the  court  nie  purpose  of  tiw  cross 
examination  Is  not  cmly  to  try  to  break  down 
or  weaken  the  testimony  favorable  to  the 
other  party,  but  also  to  bring  ont  independent 
facts  and  admissions  whlcb  may  be  of  sub- 
stantial b^eflt  to  tbe  cross-examiner, 

Rogers  on  Expert  Testimony  (2d  Ed.)  S  33, 
lays  down  tbe  rule  Is  the  following  language: 

*Trhe  general  rule  has  been  stated  In  the  pr«- 
eeding  section  to  be  that  on  the  direct  exami- 
nation of  aa  expert  witneaa  it  Is  error  to  fn- 
dnde  In  the  hypothetical  queBtion  an  assumed 
state  of  facts  which  the  evidence  in  the  case 
does  not  prove  or  tend  to  prove.  But  on  the 
cross-examination  of  the  witness  couosel  are 
not  similarly  restricted.  On  tbe  cross-exami- 
nation of  any  witness,  whether  an  ordinary  or 
an  expert  witness,  counsel  are  entitled  to  ask 
any  questions  whidi  tend  to  test  the  accuracy, 
veracity,  or  credibility  of  the  witness,  or  wbidi 
tend  to  shake  tbe  credit  of  the  witness  by  In- 
juring his  character,  although  tbe  facts  con- 
cerning which  he  is  questioned  ma;  be,  as  to 
the  main  issue,  irrelevant  and  collateral.  Con- 
sequently, on  the  cross-examiDStion  of  a  wit- 
ness testifyinff  as  an  expert,  counsel  may  be 
permitted  fw  the  purpose  of  testing  the  skill 
and  accuracy  of  the  witness,  to  ask  him  hypo- 
thetical questions  pertinent  to  tbe  inquiry 
whether  the  facts  assumed  in  such  questions 
have  been  testified  to  by  witnesses  or  not." 

-  In  Lawson  on  Bzpert  Evidence,  2d  Bd.. 
page  274,  the  rule  is  laid  down  as  f(dlows: 

*'0q  crosa-examitiation  it  is  permissible,  for 
the  purpose  of  testing  his  skill  and  accuracy, 
to  ask  tbe  witness  hypothetical  questions  per- 
tinent to  the  inquiry,  assuming  facts  havhig 
ne  foundation  in  the  fvijcljUicfi.''. 


In  tbe  case  of  Bwlng  t.  HjBtcber,  ITS  lowSt 
443^  1S4  K.  W.  sea,  tbe  court  said: 

"It  is  next  contended  that  tbe  court  erred  In 
permitting  counsel  tot  the  plalutifr,  on  the 
cross-examination  of  Dr.  Cheshire,  to  propound 
questions  which,  in  their  nature,  were  not  prop- 
er to  be  propounded  on  cross-examination,  In 
that  the  inquiry  extended  beyond  the  direct  ex- 
amination, and  assumed  facts  which  were  not 
supported  by  the  testimony.  This  objection 
mi^t  be  good  if  the  examinatian  were  In  chief, 
but  an  entirely  diiFerent  rule  obtains  in  the 
cross-examination  of  an  expert.  Where  one  is 
caned  as  an  expert,  the  eross-exuninatlon  need 
not  be  confined  to  the  matteifs  drawn  out  on 
direct  examination.  Other  matters.  Independ- 
ent matters,  may  be  inquired  into  for  the  par- 
pose  of  testing  his  knoidedge  and  skill  as  an 
expert** 

In  Dllleber  v.  Home  Ufe  Ins.  Oo.,  87  N.  Y. 
79,  tbe  court  announced  the  rule  as  follows: 

"Upon  the  -cross-examination  of  an  expert, 
counsel  may  not  be  so  narrowly  confined,  bnt 
may,  in  putting  hypothetical  questions,  as- 
sume any  facts  pertinent  to  the  inquiry,  wheth- 
er testified  to  Iv  witnesses  w  not  wltii  the 
view  of  testing  t^e  skOl  and  scenraey  of  tbe 
expert:  but  such  cross-exanlnatiMi  must  to 
some  extent  be  under  the  control  of  the  trial 
court  In  the  hypothetical  questions  exduded 
on  the  trial  of  this  case  no  fact  was  inserted 
which  was  not  pertinent  to  the  inquiry  and 
based  on  scHne  evidence  in  tbe  case,  and  hence 
the  questions  were  Improperly  exclnded." 

In  tbe  case  of  West  Oblcago  St  By.  Co.  t. 
Fisbman,  160  la  IM,  48  N.  B.  447.  tbe  court 
said: 

"In  that  direct  examination  of  an  expert  wit- 
ness, the  facts  assumed  in  a  hypothetical  ques- 
tion should  be  only'sudi  as  are  fairly  witliln  tiie 
scope  or  range  of  ftko  testimony.  Upon  icroes- 
examination  any  fact  which,  in  the  sound  dis- 
cretion of  the  court  is  pertinent  to  the  Inquiry, 
whether  testified  to  by  any  one  or  not,  may  be 
assumed  In  a  hypothetic^  question,  with  the 
view  of  testiQC  tlie  skill,  learning,  or  accuracy 
of  tbe  expert  or  to  ascertain  the  reasonable- 
ness or  expose  the  unreasonableness  of  his 
opinltw.** 

In  Bever  v.  Spangler,  03  Iowa,  676,  81  N. 
W.  1072,  the  court  said: 

"The  rule  la  weU  understood,  we  thtak,  ^at 
experts  may  be  cross-examined  on  purely 
imaginary  and  abstract  questions,  assuming 
facts  and  theories  which  have  or  have  not 
foundation  in  the  evidence,  and  that  tbe  allow- 
ance of  aD  such  questions  rests  in  the  sound 
discretion  of  the  court  Where  such  discre- 
tion Is  fibly  exercised,  we  win  not  interfere.** 

To  tbe  same  effect  are  fiie  following:  Wil- 
liams T.  Great  Nortbem  By..  68  Ulnn.  55.  70 
N.  W.  860,  S7  U  B.  A.  189;  Taylor  v.  Star 
Coal  Co.,  110  Iowa.  40,  SI  N.  W.  240;  L.  N. 
A.  &  a  R.  T.  Falvey,  104  Ind.-;  4130,  8  N.  B. 
889,  4  N.  a  008:  17  Cyc.  261;  C  Buaycs,  Brl* 
denoe,  682. . 

[S]  It  must  be  conceded  ttiat  the  rule  c<»- 
tend^.  tmj.,    .  regpondeat  ..is  oat  wlttiou(  vajf- 
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port  In  Qw  anUiorltlttS.  McDonald  v.  Rbode 
Island  06.,  26  B.  I.  467,  fi9  AtL  391;  May- 
liew  T.  BrisUn.  13  Ariz.  102,  108  Pac.  253; 
Gommonwealtb  Bank  t.  Goodman,  12S  ISA. 
452,  97  AtL  1006;  Barfleld  t.  Sontb  Highland 
Infinnary,  191  Ala.  653,  68  Sontb.  80,  Ann. 
Gas.  1916C.  1097:  Nlchol  T.  Orescn  Sbort 
Line  R.  R.  Co..  25  Utah,  240,  70  Pac.  096; 
People  T.  Augsbnry,  97  N.  T.  606.  We  do  not 
tblnk  the  role  for  which  those  cases  stand 
teaAs  to  promote  the  central  Idea  InvolTed  in 
all  roles  ot  evidence,  which  is  to  fairly  lay 
before  the  court  and  jury  the  facts  npon 
which  the  case  Is  to  be  determined.  The  ex- 
pert witness,  because  of  bis  snperlor  knowl- 
edge of  the  subject  about  which  be  Is  testl- 
tjlngj  may  be  a  very  useful  or  a  very  mis- 
leading, or  even  dangerous,  witness,  and  as 
to  him  the  mles  of  cross-examination  should 
be  liberalized  rather  than  restricted.  We 
think  the  general  practice  In  the  trial  courts 
of  this  state  has  been  In  accordance  with  the 
views  we  have  announced,  and  that  such 
practice  has  grown  up  because  it  tended  to 
bring  about  Justice.  Of  course,  the  rule  may 
be,  and  in  Act  often  Is,  abuqed,  but  the  trial 
court  is  always  In  position  to  stop  the  abuse. 
The  rule  Is  not  to  be  condemned  because  of 
the  iDcUnatlon  to  abuse  It,  ^hen  flie  rem- 
edy Is  at  hand. 

The  Judgment  is  zeversed  and  remanded 
for  a  new  trial. 

PARKER,  a  and  MAGKINTOSH  and 
HOLOOMB,  JJ.,  oonenr. 


LE  DOUX  0t  al.  v.  SEATTLE  NORTH  PAC. 
SHIPBUILDING  CO.    (No.  16100.) 

(Supreme  Court  of  Washington.   Feb.  25, 
1921.) 

1.  Cestraots  ^29— Exlstasce  of  heM  for  lory. 

In  action  on  contract  to  give  plaintiffs  spec- 
ified compensation  for  services  in  superintend- 
ing the  construction  of  defendant's  shipyard, 
the  queation  of  whether  the  alleged  contract 
was  entered  into  held  for  the  jury  in  view  of 
the  conflicting  evidence. 

2.  Corporations  «=»433(l)*nApparest  anthor- 
Ity  of  secntary  to  naka  eoatraot  held  for 
the  Jury. 

Whether  secretary  of  corporadob  had  ap- 
parent authority  to  make  contract  to  pay  spec- 
ified compensation  for  services  in  superintend- 
ing the  construction  of  the  corporation's  ship- 
yard held  for  the  jury. 

S.  Evidence  «=»558(3)— Cross-SKanilBatioi  of 
expert  by  propoandlif  kypvthetloal  qHStlon 

held  proper. 

In  action  for  services  In  superintending  the 
construction  of  defendant's  shipyard  accord- 
ing to  the  rate  of  compensation  provided  for 
by  alleged  contract,  where  expert  witness,  tes- 


tifying as  to  value  of  the  Mrviees  rendered, 
stated  on  direct  examfaiatiwi  tliat  the  rate 
provided  for  was  reasonable  compensation  for 
the  services,  It  was  proper  for  court  to  permit 
defendant  on  cross-examination  to  ask  hypo- 
thetical question,  going  into  details  concerning 
the  amount  of  services  and  the  length  of  the 
time  taken  in  tiieir  performance. 

4.  Evidence  «=»506— Qieitioas  to  experts  as 
to  whether  oostract  was  a  reaaoaalile  ase 

held  Improper. 

In  action  on  a  contract  to  compensate  plain- 
tiffs, specified  rate  for  services  in 'superintend- 
ing the  construction  of  a  shipyard  involvhig  the 
issue  of  whether  defendant  bad  in  tact  entered 
into  audi  contract,  it  woidd  have  been  im- 
proper to  have  asked  expert  witneasee  testi- 
fying as  to  the  value  of  the  services  performed 
whether  the  contract  sued  on  was  a  reasonable 
one,  or  whether  reasonable  men  woUd  have 
entered  into  it;  such  questions  being  entirdy 
for  the  jury,  and  the  proper  question  being 
whether  a  specified  rati  would  be  a  reas<mable 
compensation. 

5.  Evidence  <S=>558(I)— Croas-eXMlsatloa  of 
expert  held  proper. 

In  action  by  copartners  to  recover  for  serr- 
icea  in  superintending  construction  of  defend- 
ant's shipyard,  question  as  to  reasonable  value 
of  services  performed  by  one  d  the  partners 
without  including  the  aervlcea  performed  by  co- 
partners Held  proper. 

6.  Appeal  and  error  9=»692(l)— Exelasloa  of 
answer  to  hypothetical  question  available  er- 
ror, without  showing  answer. 

Appellant  could  complain  of  exdosion  of 
answer  by  expert  witness  to  hypothetical  ques- 
tion on  cross-examination  without  a  showing 
of  what  witness  would  have  testifled  to,  having 
no  way  of  knowing  what  answer  would  have 
been. 

7.  Aooerd  and  satlsfaotlon  «=926(2)— That  ao- 
eeptanoe  of  check  was  aot  In  fall  sottlemsnt 
may  be  shown,  notwithstaadlag  ladorsMieat 
to  sueh  effect. 

Testimony  that  check  was  not  sent  or  re- 
ceived in  full  settlement,  and  that  It  was  under- 
stood that  exact  amount  due  could  not  be  cal- 
culated because  the  necessary  figures  were  not 
available,  and  that  a  complete  settlement  coold 
be  had  later,  held  admissible  on  Issue  of  wheth- 
er acceptance  of  chech  constituted  an  accord 
and  satisfaction,  though  check  was  indorsed  as 
being  in  full  settlement, 

8.  Accord  and  tatUfaetiM  «s»27  —  Wtaatliar 
oheok  was  taut  la  fall  sotfleoiest  heM  far 

J«Ty. 

Whether  check  accepted  by  creditors  was 
sent  and  received  with  an  understanding  that 
it  was  only  on  account  and  not  In  toll  settle- 
ment held  for  the  -jury. 

9.  Accord  and' satlsfaotlon  «»1 1  (2)— Sending 
check  reoiUng  pftfneat  la  fall  sader  agre** 
ment  to  contrary  aot  satlsf  aetlaa. 

Generally  where  a  debtor  sends  a  check  to 
creditor  for  the  amount  he  is  willing  to  pay 
and  at  that  time  Inlorma  the  creditor  that  he 
intends  the  check  to  be  considered  aa  full  pay- 
ment, the  creditor  by  the  acceptance  and  cash- 
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ioc  of  the  check  affrees  to  the  settlement,  and 
catmot  thereafter  seek  additional  compenution, 
but  vbere  there  is  an  agreement  that  a  certain 
nun  shall  be  paid  on  account  and  not  in  foil 
aettlement.  the  sending:  ot  a  ehe(&  which  shows 
ttiBt  it  ia  in  foil  settlement  doea  not  aecom- 
pUah  an  accord  and  aatisfactiott. 

Department  1. 

AKwal  from  Snperiw  Court,  King  Oonnty ; 
Boyd  J.  Talbnan,  Jvdsa. 

Action  t)7  F.  0.  Le  Doux  and  another 
against  the  Seattte  North  Padflc  Shipbuilding 
Company.  Judgment  for  plaintiffs,  and  de- 
ferfdant  appeals.  Reversed  and  remanded. 

Shank,  BeU  &  Falrbrook.  of  Seattle,  for 
appellant.  ^ 

Eelleran  &  Hannan  and  John  T.  Oas^, 
all  ot  Seattl^.^or  respondents. 

BRIDGES,  J.  By  this  action  the  reepond- 
oits,  as  copartners,  sought  to  recover  of  the 
UQ)ellant  Judgment  In  the  som  of  $37,ESM.08. 
Tbeir  right  of  recovery  Is  based  upon  an 
allfved  oral  contract  made  by  James  F. 
Twohy*  aa  behalf  ot  the  ai^Uant,  to  the 
effect  that  the  respondents  wo^  to  take  over 
the  BQperintendenoe  of  the  construction  and 
completion  of  appeUanta  sbtpyard  In  the  dty 
of  Seattle,  Waah^  and  that  for  snch  services 
they  were  to  be  paid  an  amount  equal  to 
7%  per  cent  of  the  cost  of  labw  and  materi- 
als used  In  such  construction  while  tbey  were 
In  ^Elw  wpellant  dffliled  that  sndi 

a  contract  had  been  ottered  into,  and  affirm- 
atlvdy  pleaded  that  It  had  made  a  complete 
settlement  with  the  respondents.  There  was 
a  verdict  tar  the  to^  amoimt  sued  for.  Up- 
<m  the  bearing  of  the  ajvellanf  s  motUm  for 
WW  trial,  the  oonrt  retinb^d  the  requudents 
to  consent  to  a  judgment  In  the  sum  of 
$22,960.88,  otherwise  the  motion  for  new  trial 
would  be  granted.  The  respondents  consent- 
ed to  the  reduction,  and  thereupon  the  mo- 
tion for  new  trial  was  denied,  and  «  Judgment 
ontered  In  favor  of  tlie  reqpondents  toe  the 
sum  last  named.  From  HOb  Judgmoit  the 
defendant  has  ai^ealed*  and  assigned  a  large 
Dumber  of  errors. 

[1]  It  Is  first  contended  that  thtte  was  not 
sufficient  evidence  of  the>contract  sued  upon 
to  Justify  the  court  In  submitting  the  case 
to  the  Jury.  All  that  need  be  said  on  this 
branch  of  the  case  Is  that  Bfr.  Schacht,  one 
of  the  re^ndents,  positively  testified  that 
he  had  entered  Into  tbe  contract  sued  upon, 
with  Mr.  Twohy,  acting  for  the  appellant 
nils  was  sufl3cient  to  take  tbe  QuestlMi  to 
the  Jury,  notwithstanding  Mr.  Twohy  denied 
he  had  made  any  sudi  contract  and  notwltb- 
standlng  appellant  Introduced  much  drcum- 
stautial  evidence  tending  to  show  that  the 
contract  was  unreasonable  and  was  not  mada 
It  all  amounts  to  a  conflict  In  the  testimony, 
which  is  for  the  Jury. 

Bot  the  appellant  stroiuously  argues  that 


if  sud)  a  contract  was  made  by  Mr.  Twohy 
it  was  unenforceable,  because  be  had  no  au- 
thority to  make  it  on  behalf  of  the  appellant 
and  that  the  latter  bad  done  nothing  to  ratify 
it  It  contends  that  Mr.  Twohy  was  the 
secretary  and  treasurer  of  the  appellant  and 
that  be  had  no  authority  except  such  as  the 
by-laws  of  the  company  upressly  gave  him, 
which  were  as  follows: 

'*The  secretary  shall  keep  a  fair  and  correct 
record  of  all  the  meetings  of  the  board  of  tms- 
tees  and  stockholders,  and  of  all  other  official 
baiiness  of  tbe  company.  He  shall  have  the 
custody  of  the  corporate  seal  of  the  company 
and  it  shall  be  his  duty  to  affix  the  same  to  all 
deeds,  contracts,  and  other  instruments  of  the 
company  requiring  a  seal.  He  shall  also  sign 
with  the  prendent  all  deeds,  contracts  and  oili- 
er instruments. 

"The  treasurer  shall  be  the  custodian  of 
tbe  funds  of  the  company  and  pay  the  same  ont 
by  cheek  proper^  countersigned  as  the  board 
may  presoibe  and  shall  perform  such  other  du- 
ties as  may  be  prescribed  for  him  from  time  to 
time.  He  shall  give  such  bond  as  the  board 
of  trustees  may  from  time  to  time  require." 

On  tlie  contrary,  respondents  contend  that 
Mr.  Twt^s  whole  power  and  authority  was 
not  obtained  fhsn  tbe  by-laws,  and  that  ap- 
pellant bdd  tatan  out  to  the  wwld  as  bavlng 
antbority  to  make  tbls  ctmtract  and  do  many 
things  whicb  tbe  by-laws  did  not  expressly 
anthorlse  him  to  do,  and  that  be  at  aU  timea 
held  blmsdf  out  as  having  audi  additional 
power  and  authority  and  excised  the  same, 
all  to  tbe  knowledge  wid  with  tbe  consent 
of  tbe  corporatlcm. 

It  has  generally  been  tuHA  that  unless  au- 
thority Is  expres^  confSerred  on  a  secretary 
and  treasurer  or  be  Is  dothed  with  ai^rent 
authority  by  being  intrusted  wltb  tbe  manage- 
ment ctf  the  business  or  a  part  of  It^  be  bas 
no  authority  to  make  contracts  on  bdialf  ot 
the  company,  and  that  a  secretary  and  treas- 
urer not  having  authority  by  virtue  of  bis  of- 
fice to  make  such  a  contract,  the  corporation 
tot  which  it  Is  made  cannot  be  held  liable  un- 
less he  bas  been  held  out  by  tbe  corporatitm 
as  having  such  authority,  or  unless  he  has  ex- 
erdsed  it  with  tbe  knowledge  and  consent  of 
tbe  corporation.  But  this  court  In  Llvleratos 
V.  Commonwealth  Secmi^  Company,  57 
Wash.  3T6,  has  held  that: 

"In  this  day  and  age,  when  so  large  a  part 
of  tbe  busineBs  of  the  commerdal  world  is 
transacted  through  the  agency  of  corpora- 
tions, those  dealing  with  them  cannot  be  ex- 
pected to  prove  the  authoii^  ot  corporate 
agents  by  prododng  a  power  ot  attorney  un- 
der the  corporate  seal.  They  have  a  right  to 
rely  upon  the  apparent  authority  of  those  with 
whom  they  deal,  and  for  acts  done  within  the 
scope  of  that  authority  the  corporation  is 
bound." 

It  is  numlfest  that  tbe  by-laws  did  not 
vest  In  tbe  secretary  and  treasurer  author- 
ity  to  make  tba  ooutract  bero  Involved.  Wo 
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most  therefore  look  to  tbe  erldenoe  to  see 
whether  Mr.  TmAy,  with  the  knowledge  and 
consent  of  the  coiporatlon,  held  himself  ont 
as  having  anthcMrlty  for  that  purpose,  or 
T^ether  the  corporation  acknowleged  him  to 
have  such  authority.  As  every  one  knows. 
Immediately  after  the  United  States  entered 
the  recent  World  War,  the  gOTemmental  au- 
thorities began  Insistently  to  press  upon  the 
people  the  great  necessl^  for  ships.  Prior 
to  tbe  1st  of  April,  1918,  the  Erlckson  Engl- 
neerlng  Gompany,  of  Seattle,  In  answer  to 
the  regnest  of  the  goTemmmt,  had  made  cer^ 
tain  pr^paratlmia  tor  shipbuilding.  Long 
before  these  preparations  bad  been  cmisum- 
mated,  and  long  before  tbe  Alpyard  bad  been 
constructed,  Tvroby  Bros.,  of  which  Mr. 
3ame»  F.  Twohy  was  a  stockholder  and  offi- 
cer, became  interested  In  the  enterprise  of 
the  engineering  company,  and  such  early 
tentative  arrai^emmts  were  made  aa  that 
the  Tvrohy  Bros,  were  to  become  half  owneni 
of  the  stock  and  property  of  the  <^taglneerlng 
company,  and  that  company  was  to  be  re- 
organized and  Its  name  changed  to  the  pres- 
«at  appelant,  or  a  new  corporation  framed 
to  be  known  as  the  present  appellant,  to 
which  the  engineering  company  was  to  trans- 
fer all  of  Ita  8hl];d)ulldlng  property*  Mr. 
James  F.  Twohy  was  the  princ^uQ  repres^ta- 
tive  of  Twohy  Bros.  In  all  oi  these  negotia- 
tions, and  In  tact  throughout  the  shlpbulld- 
lug  period  be  continued  to  live  In  SeatUe  and 
to  be  the  chief  representative  there  of  Twohy 
Bros',  intwest  in  tbe  appellant  company  and 
its  budnesB.  It  was  larg^  through  his  ef- 
forts that  the  company  was  raK^dly  organised 
and  flnano&A  and  put  In  position  and  oondl- 
tton  for  the  building  of  ships  for  the  govern- 
ment. Twohy  Bros.  Is  a  very  large  cmcem 
and  very  extensive  contractors.  There  was 
testimony  tending  to  show  that  prior  to  the 
1st  of  April,  1918,  the  building  of  the  ship- 
yard was  not  making  very  satisfactory  prog- 
ress. Mr.  Schacht  and  the  Le  Douxs  had 
previously  done  contracting  work  for  Twohy 
Bros.,  and  Mr.  Jt^nes  F.  Twohy  seenfed  to 
have  great  confidence  In  their  abUtty  to  push 
things  al<Hig,  and  apparently  desired  to  have 
them  connected  with  the  shipbuilding  cor- 
poration then  being  organized. 

It  is  conceded  by  the  appellant  that  Mr. 
Schacht,  on  or  about  April  1st,  became  the 
general  superintendent  for  the  construction 
of  the  plant,  and  that  Mr.  Frank  Le  Doux 
held  a  position  Inlmedlately  under  him.  It 
Is  amply  proven,  if  not  conceded,  that  the 
appellant  agreed  to  pay  these  two  men  at  the 
rate  of  $300  per  month,  and  It  Is  conceded,  or 
at  least  amply  proved,  that  such  contract  of 
employment  as  was  made  was  made  solely  by 
and  through  Mr.  Twohy.  It  was  he  who  in- 
duced these  men  to  come  to  Seattle ;  It  was  he 
who  put  them  to  work;  It  was  he  who  put 
them  on  the  p&y  roll  at  $300  per  month ;  it 
was  he  who  made  with  re^ndents  whatever 
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contract  was  made.  We  have,  then,  a  condi- 
tion where  it  Is  proven,  if  not  conceded,  that 
Mr.  Twohy,  on  behalf  of  the  cOTporatlon,  em- 
ployed and  had  authority  to  employ  ^ese  two 
men.  In  fact,  his  testimony  was  to  the  effect 
that  he  employed  them,  and  that  he  caused 
them  to  be  put  on  the  pay  roll  at  $300  per 
month,  and  that  It  was  understood  between 
him  and  them  that  if  the  company  were  suc- 
cessful they  were  to  get  some  additional 
compensation.  The  real  question,  then,  is  not 
as  to  the  employment,  but  as  to  the  compensa- 
tion to  be  paid. 

[2j  It  would  seem  that,  it  Bfr.  TmAy  had 
authority  to  hire  these  men  and  to  fix  their 
compensation  at  $800  per  month,  with  some- 
thing In  addltlMi  under  certain  circamBtanoeB» 
that  was,  in  Itselt  snffldmt  to  cany  the  case 
to  the  Jury  on  the  qnestlai  of  whetiher  Mr. 
Twohy  had  tbe  authority  to  agree  vpcni  a 
greater  compensation  than  that  conceded  by 
the  company. 

Another  instance  might  be  mentioned  which 
Imds  strong  snpport  to  the  view  that  Mr. 
Twohy  had  the  authority  which  is  claimed 
by  the  respondents,  and  that  is  that  after  the 
shipbuilding  was  over  the  hoard  of  trustees 
of  the  appellant  ordered  that  Mr.  James  F. 
Twohy  be  paid  the  sum  of  $30,000  In  addi- 
tion to  the  compensation  theretofore  paid  him 
for  his  services  to  the  company— 

"for  tbe  reason  Ibat  he  was  vair  largely  in- 
sbomental  in  tbe  origtaial  organisation  of  the 
operating  force  of  the  company,  and  has  ac- 
tively participated  In  the  administration  of  the 
corporation  through  the  entire  operation  of 
the  company;  and  there  was  a  tadt  under- 
standing at  the  commencement  of  the  venture, 
among  the  officers  and  tmstees  of  the  com- 
pany, tiiat  the  executive  ofBcers  should  be  paid 
an  additional  compeiuation  in  aocordance  with 
the  sneeeas  of  tite  venture  and  commensnrato 
with  compttuation  afforded  to  Uke  ezecntivas 
In  similar  enterprises." 

It  is  true  that  Mr.  Twohy  had  no  ofltdal 
posltlcm  with  the  company  other  than  as  its 
secretary  and  treasurer,  and  that  the  by-laws 
did  not  give  him,  as  such,  any  authority  to 
make  the  contract  here  sued  on,  bnt  experi- 
ence teaches  us  that  It  is  very  common  for 
officera  of  a  private  corporation  to  exerdae 
functions  far  beyond  those  formally  given 
by  the  by-laws.  So  in  this  ease  one  cannot 
read  the  testimony  without  bdng  Imbued 
with  the  idot  that  Mr.  Twohy,  possU)ly  aside 
from  Mr.  Erlckson,  was  the  very  head  and 
shoulders  of  the  appellant,  and  to  a  very 
large  extrait  managed  and  directed  Its  ex- 
tensive operations,  running  into  many  mil- 
lions of  dollars.  A  very  careful  reading  of 
the  abstract  of  the  testimony  and  parts  of  the 
statement  of  facts,  which  Is  more  than  700 
pages,  thoroughly  coUTlncee  us  that  there  was 
ample  testimony  to  carry. the  case  to  the  Jury 
on  the  question  ol  Mr.  Twohy's  authnUy  on 
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behalf  of  tiie  appeOlant  to  waJ»  tbe  contract 
wWch  was  sued  on. 

Bnt  appellant  contends  that,  erven  If  there 
was  evidence  to  show  a  contract  sneh  as  that 
sued  on,  there  waa  nothing  to  show  It  was 
made  with  the  platntUf  copartnership.  We 
cannot  sastaln  this  contention.  The  plaintiff 
Scbacht  testified  expressly  that  the  contract 
waa  made  for  and  on  behalf  of  the  copartner- 
ship, and  that  Mr.  Twohy  was  fully  advised 
of  that  fact.  We  do  not  think  It  necessary 
to  discuss  this  question  further  than  to  say 
that  a  careful  reading  of  the  testimony  con- 
vinces US  that  tbe  court  was  right  in  submit- 
ting that  question  to  the  Jury. 

The  re^Qdents  Introduced  the  testimony 
of  two  or  more  witnesses  tending  to  show  the 
reasonable  value  of  the  services  i>erformed 
by  them.  It  Is  claimed  that  this  testimony 
was  Improperly  received.  It  must  be  remem- 
bered that  the  real  dispute  in  the  case  was 
as  to  the  terms  of  the  employment  rather 
tiian  as  to  the  employment  Itself..  Under 
these  circumstances,  it  has  many  times  been 
held  by  this  and  other  courts  that  testimony 
is  receivable  which  tends  to  show  tbe  reason- 
able value  of  the  services.  This  is  for  the 
purpose  of  trading  to  show  what  the  contract 
was.  Testimony  tending  to  show  that  the 
services  of  respondent  were  reasonably  worth 
the  sum  they  allege  was  agreed  to  be  paid 
them  would  tend  to  prove  that  there  was  such 
a  contract ;  on  the  other  hand,  testimony  tend- 
ing to  show  that  the  amount  contended  for 
would  be  extortionate  would  tend  to  prove 
that  the  contract  was  not  what  they  claimed 
It  was.  Coey  v.  Darknell,  26  Wash.  618,  66 
Pac.  700;  Warwick  v.  Hltchlngs,  50  Wash. 
140,  96  Pac  860;  Dimmlck  v.  Oolllns,  24 
Wash.  78,  63  Pac.  1101;  Noyes  v.  Pugln,  2 
Wash.  663,  27  Pac.  548;  Roberteon  v.  O'Neill, 
67  Wash.  121,  120  Pac.  884;  McCowan 
Siberian  Co.,  41  Wash.  67S,  84  Pac.  614 ;  Didi- 
son  V.  DarneU,  98  Wash.  301,  167  Pac.  937. 
We  think  the  testimony  was  competent. 

But  a  somewhat  more  dlfOcult  question 
arises  in  this  connection.  Mr.  Thomas  W. 
Baker  was  one  of  the  witnesses  by  whom 
respondents  sought  to  show  the  reas<»iable 
value  of  their  services.  On  direct  examina- 
tion they  asked  him  the  following  question: 

"In  this  ease,  Mr.  Baker,  the  plaintiffs,  Mr. 
Schacbt  and  liS  Donx  &  Le  Donx,  claim  that 
tfaey  have  a  eontract,  an  agreement  with  the 
defendant  the  Seattle  North  Pacific  Construc- 
tion Company,  by  the  terms  of  which  they 
claim  that  they  were  to  receive  7%  per  cent, 
of  the  cost  of  labor  and  material  that  went  into' 
the  construction  of  that  shipyard  during  the 
time  that  tbcy  were  on  the  work.  I  will  ask 
yon,  from  yonr  experience  as  an  engineer  -and 
oontractor,  Mr.  Baker,  if  that  is  a  reason rinla 
sun  for  those  services." 

The  witness  gene  ah  affirmative  answer. 
On  crose-eiamlnatlon  the  witness  was  asked 
a  pertain  hypothetical  aucstlon,  to  wUdb 
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objection  was  made  and  sustained.  He  was 
then  asked  the  following  question: 

•Ttfr.  Baker,  I  will  state  another  hypothet- 
ical question  to  yon.  There  is  a  shipbailding 
plant  in  process  of  construction.  It  was  es- 
tablished—the  land  was  purchased  In  the  fall 
of  1917 ;  it  originally  embraced  abont  14  acres; 
Bubaeqaently  It  was  added  to  so  that  it  em- 
braced, at  the  time  I  am  goiog  to  make  my 
inquiry  of  yon,  27  acres.  We  will  assume  tliat 
that  Bhipbuilding  plant  is  fairly  represented  on 
April  1,  1918,  by  tbe  second  photograph  of 
plaintifrs  Exhibit  I ;  that  was  the  condition  of 
the  plant  on  the  3d  day  of  April,  1918.  On  that 
day  a  man  comes  there,  finds  an  organized  lot 
of  men,  about  250  men  at  work,  the  mold  lofts 
up  to  the  extent  shown  here,  S^,  acres  of  tbe 
shipyard  planked,  as  against  4^  total  to  be 
planked,  and  he  finds  foremen  in  charge  of  dif- 
ferent departments;  he  makes  no  change  in 
the  office  organization  or  In  the  auditing  de- 
partment at  all;  he  Is  a  man  who  brings  with 
faim  no  organization;  be  has  never  been  in  the 
construction  of  shfpbnilding  plants  before;  be 
is  a  man  who  has  had  a  high  school  education, 
not  beyond  that,  and  he  spends  two  months  on 
the  plant  in  general  charge  of  the  work,  giv- 
ing orders  and  assuming  to  have  control  of  tbe 
organization;  he  changes  some  of  tbe  em- 
ployees or  the  heads  of  tiie  departments  and 
adds  one  or  two  others;  be  leaves;  be  has  been 
there  two  months,  during  which  time  be  had 
added  from  100  to  160  additional  laborers  to 
the  general  nnmber  of  employees,  and  as- 
sumes general  charge  of  tbe  plant.  For  such 
service  as  tliat,  what  would  you  say  the  man 
should  receive  per  month?" 

[3, 4]  The  court  sustained  an  objection  to 
this  question,  and  we  cannot  avoid  the  con- 
clusion that  In  BO  doing  it  erred.  Both  the 
question  on  direct  and  on  cross^xamination 
sought  to  disclose  wbat  would  be  a  reaaoiiable 
compensation  for  the  services  performed,  or 
to  be  performed,  by  tbe  re^ptmdents.  Tbe 
only  material  difference  between  the  two 
questions  vras  that  that  asked  on  direct  exam- 
ination did  not  go  into  details  concerning  the 
amount  of  services  performed  or  the  length 
of  time  In  their  performance,  while  tbe  ques- 
tion on  cn)es>exaaiinatlon  did  go  into  these 
details.   The  court  hu stained  the  objection— 

"because  this  witness  was  simply  called  to  as- 
certain whether  or  not  this  was  a  reasonable 
contract,  not  vrliether  this  was  reasonable  com- 
pensation at  all,  Imt  whether  this  was  a  rea- 
sonable contract.  •  * 

The  court  was  mistaken  as  to  the  purport 
of  tbe  direct  examlnatloD.  It  did  not  call 
for  an  answer  as  to  whether  tbe  contract 
sued  iQKm  was  a  reasonable  one,  but  the 
direct  answer  songbt  was  wbetber  7)i  per 
cent,  would  be  a  reasonable  con^ensatlttL  It 
would  not  bave  been  pnqier  to  have  asked 
tbe  witness  whether  the  contract  sued  on  was 
a  reasonable  one,  or  wbetber  reasonable  men 
would  have  entered  Into  it,  because  those 
were  questions  entirely  for  the.  Jury.  The 
proper  question  was  the  one  asked,  whiob  was 
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wheUier  por  cent,  would  be  reasonable 
compensation,  for  if  the  iury  should  believe 
sach  to  be  a  reasonable  compensation  It  mlj^t 
condnde  that  reasonable  men  would  have  al- 
tered Into  fbe  contract  sued  nixm,  and  tbere- 
trom  ctmdnded  that  the  contract  was  actually 
made.  But,  in  any  event,  the  croas-examlna- 
tioa  was  along  identical  lines  with  the  direct 
examination.  It  seems  to  us  that  where  a 
witness  has  tesUfled  that  per  cent  was  a 
reasonable  compensation  for  services  in  supers 
intending  the  construction  of  this  plant,  It 
was  very  material*  Indeed,  for  the  (^iposite 
party  to  cross-examine  on  the  particular  work 
done  by  the  respondents. 

[5]  The  respondents  argue,  however,  that 
the  question  was  improper  because  it  did  not 
include  the  services  performed  by  the  re- 
spondents other  than  Mr.  Schacht  We  do 
not  think  this  position  is  tenable.  The  ap- 
pellants' attorney  had  the  right  to  conduct 
his  cross-examination  in  any  manner  he  saw 
fit.  He  had  a  right  to  separate  the  services 
performed  by  the  several  respondents,  and  in 
that  manner  obtain  an  answer  to  the  reason- 
able value  of  such  services.  But  it  Is  con- 
tended that,  in  any  event,  cross-examination 
of  this  character  is  within  the  discretion  of 
the  trial  court.  In  the  case  of  Levlne  t. 
Barry,  195  Pac.  lOOS.  we  said: 

"It  is  our  vl«w  that  the  croas-ezaminer  may 
rigfatfolly  propound  hypothetical  questions  bas- 
ed entirely  on  conjectural  facts  for  the  purpose 
of  testing  the  skill  and  knowledge  of  the  wit* 
ness,  and,  where  he  has  not  had  an  opportu- 
nity to  present  bis  proctf  as  to  the  facts,  his 
hypotheCUial  question  may  be  based  on  con- 
tention of  what  the  fact  will  be  as  they  may  be 
d«vel<ved  later  by  his  testimony,  for  the  pur- 
pose of  throwing  Ught  on  the  facts  as  they  may 
ultimately  be  submitted  to  the  jury.  The  priv- 
ilege of  such  character  of  cross-examination  is 
a  right  which  does  not  rest  in  the  discretion 
of  the  court;  but  the  extent  to  which  such 
cross-examination  shall  go  does  rest  in  the  dis- 
cretion of  the  court." 

[I]  The  question  to  which  objection  was 
sustained  was  the  first  In  the  cross-examlna- 
tlou  whidi  went  to  the  merits  of  the  witness' 
testimony  chief,  and  it  cannot  therefore 
be  said  that  the  examination  had  proceeded 
to  8a<ai  an  extent  as  that  the  court  might 
nerdse  a  discretion.  Indeed,  it  was  not 
on  this  ground  at  all  that  the  coart  sustained 
the  objection.  But  respondents  asswt  that 
appellants  are  in  no  position  to  urge  this 
objection,  because  they  did  not  state  to  the 
court,  or  offer  to  prove  what  answer  the 
witness  would  make  to  tlw  question.  The 
position  they  talce  In  this  regard  la  deariy 
stated  by  this  court  in  Olive  Co.  v.  Bleek,  91 
Wash.  168, 157  Pac.  460.  as  follows: 

"Brror  wiU  never  be  presumed,  but  must  ap- 
pear affirmatively  from  the  record.  Counsel 
for  appellant  ^d  not  follow  up  the  ruling  of 
the  lower  court  by  making  any  offer  to  prove, 
and  in  the  absence  of  such  an  offer  we  cannot 


assume  what  the  auwer  of  tlie  witness  weidd 
have  been.  Hence  It  cannot  be  determined 
from  the  record  that  the  ruling  eomplsiited  oS 
was  prejodldBl." 

This  doctrine  however,  can  have  no  ai^U- 
cation  to  a  cross-examination.  It  was,  of 
course,  impossible  for  appellants  to  make  any 
offer  as  to  what  this  witness  would  testify, 
because,  be  being  a  witness  called  by  the  re- 
spondents, it  would  have  no  way  of  knowing 
what  answer  the  witness  would  make.  In 
sustaining  the  objection  to  this  cross-exam- 
ination, the  court  was  clearly  in  error. 

[7-f]  But  it  is  contended  that  If  the  con- 
tract sued  upon  was  altered  into,  a  complete 
settlement  had  been  made.  It  appears  that 
after  Mr.  Sdiacht  had  been  on  the  work 
for  two  months  some  friction  arose  between 
him  and  the  general  manager,  and  he  was  re- 
quested to  and  did  resign  and  leave  the  job. 
Mr.  Frank  Le  Doux  continued  to  work  for  an 
additional  month,  during  which  period  he 
performed  largely  the  services  which  had  pre- 
viously been  performed  by  Mr.  Schacht,  and 
there  is  testimony  to  show  that  when  he  left 
on  July  1  the  construction  of  the  shipyard 
was  well  towards  completion.  According  to 
Mr.  Schacht,  it  was  after  he  had  quit  that 
he  had  some  talk  with  Mr.  Twohy  concerning 
compensation,  the  result  of  whidi  was  that 
Mr.  Twohy,  on  August  13,  by  letter,  aeat  Mr. 
Schacht  the  company's  check  for  $1,400,  stat- 
ing that  It  was  "in  settlement  of  your  account 
to  date."  On  the  back  of  this  check  was  the 
f ollowliv : 

"In  fun  settlement  to  date  of  all  expenses 
and  services  rendered,  o/c  Twoliy  Bros.  Com- 
pany and  Seattle  North  Pacific  Shipbuilding 
Company." 

This  check  was  accepted  and  cashed  by 
Mr.  Schacht,  and,  over  apptilant's  objection, 
he  was  permitted  to  testify  that  the  check 
was  not  Bent  or  received  in  full  settlement. 
His  testimony  was  to  the  effect  that  it  was 
understood  betweoi  him  and  Mr.  Twohy  that 
at  that  time  there  were  no  figures  available 
upcm  which  the  compensation  agreed  ca  could 
be  calculated,  and  that  It  was  understood  that 
this  check  fOr  {1,400  would  be  seat  htm  for 
the  purpose  of  giving  lilm  some  immediate 
cash  which  he  needed,  and  that  a  comi^ete 
settlement  would  be  had  later.  He  further 
testified,  over  objection,  that  he  did  not  read 
the  Indorsement  on  the  check,  and  did  not 
know  it  was  there  until  after  the  commence- 
ment of  this  suit.  We  think  this  testimony 
was  admissible.  Whether  there  has  been  an 
accord  and  satisfaction  Is  generally  a  qoes- 
tion  of  fact,  and  if  this  check  was  ant  with 
the  understanding  that  it  was  <Hilr  on  ac- 
count, it  could  not  be  considered  as  payment  fai 
full,  notwithstanding  any  indorsement  to  Oiat 
effect  on  the  back  o^the  check.  It  was,  of 
course,  for  tiie  jury  to  detennlne  wtwtber  the 
check  was  agreed  to  be  sent  on  account  33n 
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general  role  Is  Got,  where  a  debtor  sends  to 
bis  creditor  a  check  for  the  amount  he  Is  will- 
ing to  pay,  and  at  that  time  Informs  the  credi- 
tor that  he  Intends  the  check  to  be  considered 
as  full  payment,  then,  by  the  acceptance  and 
cashing  of  the  check,  the  creditor  agrees  to 
the  settlement,  and  cannot  thereafter  seek 
additional  compensation.  But  that  rule  is 
Inai^licable  to  the  situation  here  as  testifled 
to  by  Mr.  Scfaacht.  Where  there  Is  an  agree- 
ment that  a  certain  sum  shall-  be  paid  on 
account  and  not  in  full  settlement,  the  send- 
ing of  a  check  which  shows  tbat  It  Is  In  full 
settlement  does  not,  as  a  matter  of  law, 
accomplish  an  accord  and  satlafaction.  Allen 
T.  Taooma  MiU  Co^  18  Wash.  216,  61  Pac 
872 ;  Phelps  Lumber  Oo.  t.  Bradford-Komedy 
Co.,  96  Wash.  50S,  165  Pac.  876. 

We  think,  therefore,  that  the  court  properly 
received  this  testimony.  '  In  this  connection 
It  iB  further  omtended  that  the  court's  in- 
struction on  this  matter  was  erroneous.  We 
do  not  think  It  necessary  to  present  this  in- 
struction at  lengtlL  It  followed  the  law  as 
we  have  here  announced  It  to  be. 

It  is  not  likely  the  other  questions  discussed 
in  the  briefs  will  arise  in  a  retrial,  and  for 
that  reason  we  do  not  deem  it  necessary  to 
consider  them.  For  the  error  hereinbefore 
pointed  oat  the  Judgment  Is  reversed*  and 
the  cause  remanded  for  a  new  triaL 

PABKEB,  a  J.,  and  MACKINTOSH,  HOL- 
COMB,  and  FUIXERTON.  JJ.,  concur. 


BOYD  tt  aL  V.  NORTH  at  al.   (No.  I99S6.) 

(Supreme  Court  of  Washington.   Feb.  17, 
1921.) 

1.  Landlord  aid  teaaiit  «=»2»l(7V^)->FaIlar4 
to  «•  eonplalat  prior  t*  ssrvlee  of  stini- 
nons  aot  fatal  to  tervloo  la  ailawfal  i»- 

tftlMF. 

The  service  of  a  sammona  sufficient  in  lob- 
Btance  and  form  will  not  be  qoashed  because 
served  prior  to  the  filing  of  the  complaint  In  a 
landlord's  action  for  unlawful  detainer. 

2.  Laadlerd  and  teaant  «=»29l  (J'A)— Rwislrs- 
Dientt  of  simmont  la  general  actions  not  ap- 
plicable In  forolUs  entry  and  detainer. 

A  mimmona  In  forcible  entry  and  detainer 
proceeding,  where  sufficient  In  form  and  Bub- 
stance  within  Rem.  Code  1915,  SS  817,  818,  pre- 
scribing the  contents  of  &  complaint  in  snch 
action,  was  not  required  to  comply  with  sec- 
tions 221,  prescribing  the  requirements 
of  a  snounons  tor  the  commencement  of  general 
actions, 

3.  Landlord  and  tenant  <3=»29l  (8)-U:omplaint, 
altesing  assignment  of  lease  in  violation  of 
oovenant,  held  ssfllelent  la  nnlawfal  detainer. 

Forcible  entry  and  detainer  complaint,  al- 
leging that  defendant,  after  having  obtidued 
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possesdon  of  premises  under  a  term  lease  con- 
taining a  covenant  not  to  assign  or  sublet,  did 
assign  and  sublet  the  premises  to  a  eodefend- 
ant  and  others  in  violation  of  the  coveDant, 
held  sufficient  under  Bern.  Code  1A15,  H  812, 
827, 

4.  Laadlord  and  tenant  4s9l04-*LMsn  held  to 
provide  for  forfeltnn  for  branoh  of  eovnnant 
not  to  asslm  or  snbleL 

Lease  containing  covenant  not  to  assign  or 

sublet,  and  providing  that  If  lessee  should  vio- 
late any  of  the  covenants  it  should  be  optional 
to  declare  lease  forfeited  and  to  re-enter  prem- 
ises, held  to  provide  for  forfeiture  for  breach 
of  the  covenant  not  to  assign  or  sublet. 

5.  LandlonI  and  tennnt  «»I04— Landlord  Is 
entitled  to  forfeltare  en  brsaoti  of  covenant 
not  to  nssign  or  sublet. 

Under  Rem.  Code  1915,  S  812,  subd.  4,  and 
section  827,  lessee's  breach  of  covenant  not 
to  assign  or  sublet  entitled  lessor  to  forfeiture, 
regardless  of  whether  the  lease  expressly  pro- 
vided for  a  forfeltare  on  breach  of  such  cove- 
nant. 

6.  Landlord  and  tenant  «=380'/2  —  Evldeaoe 
hsitf  admissible  to  sbew  assignment  of  lease. 

In  lessor's  unlawful  detainer  action  on 
ground  that  lessee  broke  covenant  not  to  as- 
sign or  snblet,  testimony  of  witness  that  she 
accounted  to  person,  to  whom  it  was  alleged 
tbat  lessee  bad  assigned  lease,  for  the  receipts 
of  the  operation  <rf  the  apartment  boHding, 
held  admissible  to  show  assignment  of  the 
lease. 

7.  Landlord  and  tenant  <d=>80 'A— Evidence  held 
to  show  assignment  of  lease. 

In  lessor's  Unlawful  detainer  action  to  re- 
cover possession  on  ground  that  lessee  forfeit- 
ed lease  by  violation  of  covenant  not  to  assign 
without  lessor's  consent,  evidence  of  assign- 
ment of  lease  held  to  sustain  verdict  for  lessor. 

8.  Landlord  and  teaant  «=»I04— Forfeiture  for 
violation  of  covenant  as  to  asslonment  not 
dependent  on  the  form  of  assignment. 

Lessor  was  entitled  to  recover  possession 
in  unlawful  detainer  action  under  Rem.  Code 
191^  i  812,  subd.  4,  and  -section  827.  on  les- 
see's  violation  of  covenant  not  to  aadgn  or 
sublet  without  regard  to  the  form  of  the  an- 
aignmenL 

Diqtartment  1. 

Appeal  from  Superior  Court,  "Ktng  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  Daniel  O.  Boyd  and  another 
against  Josephine  North  and  another.  Judg- 
ment for  plaintiffls,  and  defendants  appeal. 
Affirmed. 

James  B.  Hurpby  and  B.  E.  Foster,  both  of 
Seattle,  for  appellants. 

Jay  G.  Alien,  of  Seattle  (B.  W.  Howell,  of 
Seattle,  of  counsel),  for  respondents, 

FULLERTON,  J.  By  a  written  Indenture 
of  lease  the  respoudoits,  Boyd  leased  to  the 
appellant.  North,  certain  real  property  situ- 
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ated  In  the  city  of  Seattle  on  which  there  was 
an  ftpartmoit  boUdlng,  for  a  term  of  years 
commencing  on  S^tember  1,  1919,  and  ter- 
minating on  October  31, 1924.  The  lease  con- 
tained a  covenant  against  assignment,  and 
covenants  against  subletting  the  premises  In 
whole  or  In  part,  and  provided  that  for  a 
breach  of  any  snch  covenants  the  lessors 
could,  at  their  option,  declare  a  forfeiture  of 
the  lease  and  re-enter  the  premises  either 
with  or  without  process  of  law. 

Mrs.  North,  on  the  delivery  of  the  lease, 
took  possession  of  the  premises.  Later  on 
the  lessors  found  a  person  In  possession  of 
the  premises  other  than  Mrs.  North,  and, 
conceiving  that  there  bad  been  an  assign- 
ment of  the  lease  and  a  subletting  of  the 
premises,  caused  to  be  served  upon  the  les- 
see, the  person  in  possession,  and  the  appel- 
lant Antlll,  a  notice  to  c<MnpIy  with  the  con- 
ditions of  the  lease  or  surrender  the  premises 
within  a  period  of  10  days,  further  notifying 
them  that  if  they  failed  so  to  do  they  wonld 
be  "proceeded  against  according  to  law  as 
and  for  unlawful  detainer  and  the  cancella- 
tion of  said  lease."  The  notice  was  not  com- 
plied with,  and  on  December  10,  1919,  the 
present  action  was  begun  against  them  under 
the  statute  of  forcible  entry  and  detainer  to 
oust  them  from  the  premises  and  canc^  and 
set  aside  the  lease.  After  issne  Joined  the 
cause  was  tried  before  the  court  sitting  with 
a  Jury,  and  resulted  in  a  verdict  and  Judg- 
ment against  the  appellants,  North  and  An- 
tlll,  for  a  restitution  of  the  premises  with 
damages,  and  a  cancellation  of  the  lease. 

On  commencing  the  action  the  respondents 
caused  service  of  the  summons  to  be  made  on 
the  appellants  prior  to  the  time  the  complaint 
was  filed  with  the  derk  of  the  court  in  which 
the  action  was  entitled.  The  app^lants  ai>- 
peared  specially  and  moved  to  quash  the 
service  for  this  reason,  and  for  the  furthtf 
reason  that  the  summons  served  did  not  con- 
form to  the  provisions  of  the  statute.  The 
trial  court  overruled  the  motion,  and  teqalred 
the  appellants  to  answor  to  tite  compIalnL 
Its  action  In  bo  doins  fwma  tibe  basis  tot  the 
first  wror  assigned. 

[1]  As  to  the  first  branch  moUon« 
tho  appellants  concede  that  this  court  has 
decided  contrary  to  th^r  contentions  in  tbe 
cases  of  Seeori^  Savings  &  T.  Oa  t.  Back' 
ett.  27  Wash.  247,  87  Fa&  607.  and  McGrew 
T.  Lamb,  81  Wash.  485. 72  Pac  but  aigoe 
ttuit  the  cues  are  not  sound  In  principle,  and 
were  In  effect  overrnled  by  the  subsequent 
case  of  Big  Bend  Land  Ga,  v.  Huston,  9S 
Waidi.  64a  168  Pac.  470.  We  cannot  acc^ 
either  of  these  concliulons.  ^nie  reasons  for 
holding  that  the  fallare  to  file  the  complaint 
prior  to.  the  time  of  the  issuance  and  service 
of  the  sommcms  Is  not  &ital  to  the  service 
are  flilly  stated  In  the  first  of  the  cases  dted, 
and  need  not  be  repeated  here.  It  is  enough 
to  say  that  we  see  no  reason  for  changing  the 


rule  therein  announced.  Nor  can  we  con- 
clude that  the  subsequent  case  dted  In  any 
way  varies  the  rule  The  precdae  question 
was  not  there  presented.  The  summons  was 
issued  and  served  after  the  filing  of  the  com- 
plaint, and  the  question  under  consideration 
was  whether  the  summons  was  sufficient  In 
form  to  comply  with  the  statutes.  We  held 
the  summons  insufficient,  and  in  so  doii^  an- 
nounced the  rule  that  the  statute  conferring 
jurisdiction  in  actions  of  forcible  entry  or 
forcible  detainer  mnst  be  strictly  pursued, 
but  this  holding  in  no  way  modified  or  varied 
the  rule  at  our  prior  cases,  whldi  h<dd  a  serv- 
ice of  a  summons,  sufficient  In  substance 
and  form,  prior  to  the  filing  of  the  conqdalnt, 
to  be  a  compliance  with  the  statute. 

[2]  The  contoitlon  that  the  snnunons  did 
not  conform  to  the  provisions  ctf  the-  statute 
is  likewise  unfounded.  It  Is  not  disputed 
that  the  summons  was  in  form  and  substance 
that  required  by  the  special  statute  rdating 
to  forcible  ttitry  and  detainer  (Bent  Code,  H 
817,  818),  but  It  Is  objected  that  it  does  not 
comply  with  certain  of  the  requirements  of  a 
summons  prescribed  by  the  Code  (B^.  Code, 
H  221,  222)  for  the  commencement  of  goteral 
actions.  But  the  Legislature  in  puart^ng  the 
special  statute  not  only  saw  fit  to  prescribe 
the  contents  of  a  complaint  thereunder,  but 
likewise  the  form  and  contents  of  the  sum- 
mons therein,  making  no  reference  to  the  gen- 
eral statutes  relating  to  the  cdmmencmait 
of  actions.  Clearly,  we  think,  a  snnunons  In 
compliance  with  tbe  special  statute,  served 
in  accordance  with  tbe  statute,  is  snffldent 
to  bring  the  imrtles  defendant  within  the  Ja- 
rlsdlctlon  of  the  court 

[S]  It  is  next  contended  13ut  the  owni>laint 
fftUs  to  state  fftcts  soffident  to  ctmstltate  a 
cause  of  action.  If  we.  have  correctly  gatti- 
«ed  the  appellants'  contoitlon  on  this  bnodt 
of  the  case,  the  principal  oont^tion  is  Aat 
tbB  allegatifflis  of  tbo  eonv>Iaint  diaige  a 
breadi  of  tlie  condtttona  of  the  lease  wbldi 
migfat  warrant  relief  in  a  court  of  equitable 
cognizance,  but  state  no  facte  wbidi  Inlng 
the  cause  within  the  sCatotes  of  nnlawfal  de- 
tainer. But,  without  fallowing  the  argument 
in  detail,  we  thfaik  no  reUef  Is  soni^t  irtiidi 
Is  not  spedaUy  provided  fin  by  the  statuta. 
The  substance  of  the  diarge  Is  that  the  ap- 
pellant North,  after  having  obtained  poraee- 
sion  of  the  premises,  under  a  term  lease  con- 
taining a  covenant  not  to  assign  or  snUet. 
did  assign  and  sublet  the  pranlses  to  tlie  ap- 
pellant AntUl  and  ofben  In  vUdatkm  of  the 
oovmant  Tbe  statute  In  einrcsB  tenns  au- 
thorises relief  for  this  ^edfie  bieadL  By 
sobdivl^on  4  of  section  812  (B«n.  Godc^  a 
tenant  ot  real  propoty  is  guilty  of  natavrftfl 
detainer  when  he  continnes  in  posMsrim  In 
person  or  1^  snbtenant  after  be  fslls  to  fcev 
or  perform  any  oondition  or  covenant  In  flie 
lease  under  wtaldi  tbe  property  is  held.  "In- 
dudlng  any  covenant  not  to  aftlcn  or 
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tetf  tbe  mendsea.  and  hj  noUon  827  (Id.)  It 
im  provided  Out— 

-Jt  the  proeeedlnv  l>e  for  nnUnvfid  detainer 
after  negleet  or  tnllDre  to  pwfonn  any  condi- 
tion *  *  *  of  a  lease  or  sfreement  under 
which  the  property  is  held  *  *  *  the  judg- 
ment ihall  aUo  declare  the  forfeitore  of  the 
leaee.  aKreement,  or  tenancy." 

No  relief  beyond  this  la  aonght  by  the 

complaint 
Gounfil  further  state: 

"It  is  further  obBerved  that  the  lease  does 
not  advise  that  If  an  attempted  aadgnment  is 
made  that  the.  leesor  shall  have  a  right  of  f or- 
felttve  or  that  such  act  wonld  ti  itaM  work  a 
fOrMtnre      the  lease** 

—and  axgm  that: 

"Where  tiiere  ia  a  breadi  of  the  covenant  not 
to  assign,  and  thera  ia  no  provision  in  the 
lease  for  re-«iti7  or  forfeiture,  the  assignment 
ia  not  void  bnt  passes  the  term,  and  the  lessor's 
only  remedy  Is  an  action  for  breach  <tf  cove- 
nant'* 

We  cannot  ao  read  the  lease.  Ita  langnage 

la  this: 

"This  lease  or  any  part  hereof  shall  not  be 
assigned  by  lessee  or  by  operation  of  law,  or 
otherwise,  nor  said  premises  or  an;  part  there- 
to snblet  wldiont  the  written  consent  of  the 
lesaors  Indorsed  hereon;  and  in  the  event  sneh 
mitten  consent  shail  be  so  given,  no  other  or 
anbseqnent  aasignment  or  assignments,  or  snb- 
lettingr  aluU  be  made  by  such  assignee  or  as- 
signees or  sublessee  without  previous  consent 
of  lessors  first  had  and  obtained  in  writing.  If 
any  rents  aboTe  reserved,  or  any  part  thereof, 
shall  be  and  remain  unpaid  when  the  same  be- 
come due,  or  If  lessee  shall  violate  or  default 
in  any  of  the  covenants,  agreemanta,  stipnla- 
tlona  or  eonditiona  herein,  then  it  ahsU  he  tp- 
ttonal  for  the  leasors  to  declare  this  lease  for- 
feited and  the  said  term'ended  and  to  re-enter 
said  premises,  with  or  without  process  of  law, 
nsing  such  force  as  may  be  necessary  to  remove 
all  persons  or  chattels  therefrom,  and  tiie  les- 
sors shall  not  be  liable  for  damages  by  reason 
of  such  re-entry  or  forfeiture;  bnt  notwith- 
standing such  re-entry  by  the  leasors  the  lia- 
bility <mC  the  lessee  for  the  rent  provided  for 
herdn  ahaS  not  be  rellnqnished  or  extinguished 
for  the  balance  of  the  term  of  this  lease." 

[4,  B]  Clearly,  there  la  here  a  provision  of 
forfeiture  for  a  breach  of  the  covenant  not 
to  assign  or  sublet.  Bnt  If  the  fact  were 
otherwise  the  result  contended  for.  In  view 
of  the  express  provisions  of  the  statutes  be- 
fore dted,  would  not  follow.  The  statute 
expressly  makes  a  breach  of  these  covenants 
a  ground  for  forfeiture,  and  the  result  would 
follow  from  the  breach  whether  the  lease  pro- 
vided for  a  forfeiture  In  terms  or  not 

[I]  The  third  assignment  is  that  the  court 
«rred  In  the  admission  ot  the  evidence  of  the 
witneaa  Ddith  Hyder.  She  was  queationed 
and  permitted  to  answer  concerning  her  rela- 
tions with  the  property  immediately  prior 
'  and  anbseanent  to  the  ezecotlon  ot  the  leaae 
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to  app^nt  Korth.  In  aohetance  her  testi- 
mony was  that  she  had  been  a  former  tenant 
of  the  property,  and  at  the  time  of  the  lease 
to  Mrs.  Mcwth  was  In  posseasiim  of  ttie  prop- 
erty as  a  tenant  and  owned  certain  of  the 
furniture  theu  in  the  building;  that  she  sub- 
sequmtly  sold  this  furniture  to  persona  other 
Oian  Mrs.  North,  and  continued  in  possession 
thtteafter  for  a  time  under  an  agreement 
with  the  appellant  An  till,  and  accounted  to 
him  for  tbB  rectfpts  of  the  operation  of  the 
apartmoit  hnllding  thereon.  The  plalntlflb 
were  permitted  to  resort  to  any  lef^tlmate 
testlmmv  to  prove  the  auctions  of  their 
complaint,  and  we  think  without  question 
thia  evld^we  tended  to  abow  an  assignment 
of  the  ittse  by  BIra.  North. 

[7]  The  fourth  ohJecton  Is  that  the  verdict 
and  judgment  la  contrary  to  the  evldaice. 
This  objection  does  not  merit  ext^ided  con- 
slderatton.  There  was  evidence  which  would 
warrant  the  jury  In  flodliw  that  the  appelant 
North,  shortly  after  the  execution  of  the 
lease  to  her,  made  a  written  assignment  of 
the  lease  witiiout  naming  therein  an  assignee 
and  delivered  the  assignment  to  the  appel- 
lant Antill,  and  tliat  she  th«eafter  exercised 
DO  control  over  the  premises.  Manifestly, 
there  Is  here  evidence  of  a  breach  of  the 
covenants  of  the  lease.  It  ia  true  there  was 
evidence  tending  to  ahow  Uiat  Antlll  in  his 
relation  to  the  transaction  acted  aa  the  bro- 
ker and  agent  ot  others.  But  be  did  not 
choose  to  disclose  his  principals,  and  under 
these  circumstances  he  cannot  complain  that 
the  jury  visited  upon  him  the  penalties, 
which,  if  he  had  been  more  frank,  might 
have  been  rested  upon  others. 

[I]  The  remaining  assignments  question 
the  correctness  ot  the  instructions  of  the 
court  to  the  jury.  In  the  main  these  objec- 
tions are  directed  to  Instructions  which 
Could  be  Incorrect  only  oa  the  theory  that 
the  a]n>eUanta'  view  of  the  tenor  and  purport 
of  the  statute  Is  correct.  These  we  have 
snffldently  answered  In  our  discussion  of 
other  objections  urged.  Speciflcally,  it  is 
contended  that  the  court  erred  in  giving 
the  following  instructions: 

"In  considering  whether  an  assignment  has 
been  made  or  the  premises  sublet,  the  Isw  looks 
to  the  sntistance,  that  is,  to  what  the  real 
transaction  is,  rather  than  to  what  the  parties 
themselves  nuiy  call  it;  and,  if  the  effect  of 
what  was  done  by  Mrs.  North  places  out  of 
her  hand*  the  tight  to  the  possession  of  the 
property  .and  gives  to  some  other  person  the 
right  to  the  possession  and  control  therectf, 
then  It  wtMild  be  an  assignment  or  subletting 
within  the  meaning  of  the  law,  and  would  be 
violative  of  the  lease  and  subject  it  to  forfei- 
ture. 

"A  par^  may  not  do  Indirectly  whit  he  is 
prohibited  from  doing  direptly.  The  law  looka 
to  the  effect,  the  result,  and  if  the  effect  or  the 
result  is  that  of  an  assignment  or  anUetUng  of 
the  whole  or  a  part  of  the  lease,  tlun  was  in 
violation  of  th^  terms  thereof. 
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"A  nUettlng  1b  not  required  under  the  law 
to  be  fn  any  particnlar  form.  It  need  not  be 
in  writing,  and  it  occnrs  wherever  a  third  per- 
•on  IB  permitted  to  take  poBsesBion  of  the  en- 
tire premiBes  having  the  sole  right  of  control 
tbere<tf  end  the  right  to  receive  and  Iteep  the 
proceeds  thereof,  or  to  use  and  enjoy  the  same 
and  the  whole  thereof.  So  I  instruct  yoo  that 
if  7oa  find,  from  a  preponderance  of  the  evi- 
dence in  this  ease,  Uiat  Hra.  North  did  place 
In  diarge  of  third  persouB  the  entire  premlBea 
mentioned  to  the  complaint,  who  had  the  sole 
right  to  oocnpy  and  control  the  same  without 
any  direction  from  Mrs.  North,  and  who  had 
the  right  to  and  who  did  manage  and  conduct 
the  same,  either  in  person  or  by  agents,  re- 
ceiving the  rents  and  profits  thereof,  and  enjoy- 
ing the  use,  posaessioQ,  and  profits  thereof, 
then  I  charge  you  tliat  such  act  would  be  a 
subletting  in  vlolatiion  of  the  provision  of  said 
lease." 

It  is  objected  that  tliese  instructions  per- 
mit the  jury  to  find  an  assignment  and  sub- 
letting from  cireumstances  shown,  without 
direct  evidence  on  the  matters.  Doubtless 
this  is  the  effect  of  ttie  ins  tractions,  but 
nevertheless  we  think  them  unobjectionable. 
The  statute  was  intended  as  a  remedy  for 
an  assignment  and  anblettlng  In  fact,  wha^ 
ever  may  be  the  form,  and  the  instructions 
do  no  more  tlian  announce  this  principle. 

We  flbd  no  error  In  the  record,  and  the 
Jn^ment  will  stand  affirmed. 

PARKER,  0.  J.,  and  HOLCOMB,  MACK- 
INTOSH, and  BRIDGES,  JJ.,  concur. 


LOflGMIRE  et  al.  v.  YELM  IRR.  DI8T. 

(No.  16177.) 

(Supreme  Court  of  Washington.    Feb.  23, 
1&21.) 

1.  Waters  aad  water  courses  «s>246— Owners 
required  to  exercise  only  ordinary  eare  as  to 
their  dftohes. 

Ditch  owners  are  bound  to  exercise  only 
ordinary  care  in  the  construction  and  mainte- 
nance of  their  ditches. 

2.  Waters  and  water  courses  «s»246-.Owaer 
of  land  below  Irrlgatloii  Mtch  cannot  reoever 
for  seepage  without  showing  negilgenoe. 

An  owner  of  land  lying  below  an  irriga- 
tion ditch  cannot  recover  for  damages  caused 
by  seepage  without  showing  that  the  ditch  was 
negligently  constructed  or  operated. 

S.  Waters  and  water  oonrses  «=b263  — Canal 
presnaed  to  have  been  properly  eeestrueted. 

In  action  to  restrain  operatira  of  irrigation 
canal  and  to  recover  damages  sostained  by 

reason  of  negligence  and  improper  construction 
and  operation  of  canal,  It  will  be  presumed 
that  the  canal  was  properly  constructed. 

4.  NsBliienee  ^121(1)— Never  prssnned. 
Negligence  Is  never  presumed. 


Department  Z 

Appeal  from  Superior  Court,  Thurston 

Ooun^ ;  D.  F.  Wrl^t,  Judge 

ActiiHi  by  Leonard  Longmlre  and  another 
against  tbe  Telm  Irrigation  District.  Judg- 
ment for  plaintiffs,  and  defendant  amteals. 
Reversed,  with  directions  to  dismiss. 

Geo.  F.  TanUs  and  Troy  ft  Sturdevant,  all 
of  Olympla,  tor  appelant. 
Thos.  H.  Vance,  of  Olympia,  for^xespond- 


TOLMAN,  J.  Respondents,  as  plaintiffs, 
brought  this  actloa  against  appellant,  as  de- 
fendant,  to  restrain  the  operation  of  an  irri- 
gation canal,  and  to  recover  damages  to  grow- 
ing crops  allied  to  have  been  eulEered  dmlnir 
the  year  191%  by  reason  of  tbe  netflga^  and 
Improper  ctmstmction  and  oiieratiaii  of  ttw 
canal. 

At  tile  trial  below  no  evidence  of  Improper 
or  ne^lgent  ccmstrucUon  or  operation  was 
offered,  respondents  going  no  furtho:  Oian 
to  offer  testimony  to  tbe  dCect  that  the  canal 
followed  a  ridge  some  30  or  40  feet  above  the 
land  where  the  damage  is  alleged  to  hare  oc- 
curred, and  that  the  character  of  the  soil  of 
the  ridge  through  which  the  canal  runs  Is 
partly  gravel,  with  some  sand,  and  that  after 
tbe  canal  was  ccmstructed  and  in  operation 
there  was  an  Increased  seepage  of  water  from 
the  hillside  below  the  canal  onto  the  lands 
affected,  rendering  a  portion  unfit  for  culti- 
vation, and  lessening  and  damaging  the  crops 
on  an  additional  area. 

At  the  close  of  respondents'  case  appellant 
moved  for  a  nonsuit  because  of  the  failure  to 
show  neg^gent  constmctitm  or  operation  of 
the  canal  (and  for  other  reasons),  which  mo- 
tion being  denied,  It  offered  evidence  tending 
to  show  that  there  was  no  greater  seepage 
from  the  lilllslde  when  the  canal  was  In  opera- 
tion than  when  It  was  not,  or  than  had  oc- 
curred before  the  canal  was  ctmstructed,  and 
also  offered  evidence  to  the  effect  that  upon 
the  opposite  side  of  the  ridge  was  a  slough 
containing  a  considerable  body  of  water  upon 
a  higher  level  than  the  lands  alleged  to  bare 
been  damaged,  and  distant  but  Uttie  more 
than  GOO  feet  therefrom,  and  from  which  the 
seepage  might  have  come.  A  verdict  for  (450 
was  rendered  against  the  appellant,  who  mov- 
ed for  Judgment  non  obstante  veredicto,  and 
in  the  alternative  for  a  new  triaL  These  mo- 
tions being  denied,  a  Judgment  was  entered 
on  the  verdict,  from  whldi  this  anpeol  Is 
prosecuted. 

[1,2]  We  have  already  held  that  one  who 
Impounds  water  is  bound  to  exercise  such 
1  reasonable  care  and  caution  In  the  construc- 
tion, maintenance,  and  operation  of  Ms  works 
as  a  reasonably  careful  and  prudent  person, 
acQuainted  with  the  conditions,  would  exer- 
cise under  like  circumstances,  but  that  be  is 
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not  an  insurer.  AnderBon  t.  Bncker  Bros.. 
107  Wash.  SOS,  188  Pac  70^  188  Fae.  29S,  8  A. 
Ij.  B.  644.  Ttie  law  magma  to  be  wdll  s^tled 
in  tbia  eonntry  Oiat  ditch  ownere  are  bonnd 
to  exxrdfle  only  ordinary  care  In  the  otnutmc- 
tlon  and  mafatgnance  of  Qielr  ditdiea  (16 
Baling  Case  Iaw,  488),  and  that  an  owner 
(tf  land  lying  b^v  an  irrigation  ditcb  canr 
not  zecorer  flv  damagM  caused  hy  seepage 
without  sliowlng  that  the  dltdi  was  ne^igmt- 
]y  omstmeted  or  operated  (North  Sterling 
Irrigation  District  t.  Dickman,  S9  Cola  168^ 
148  Pac  97,  Ann.  Cas.  1816D,  978;  Mahl  t. 
Alta  Irrigation  District,  28  CaL  App.  833, 
137.Pa&  1080). 

Resp<mdeutB  rely  opcm  the  case  of  Howell 
T.  Big  Horn  Basin  Colonization  Co..  14  Wyo. 
14,  81  Pac.  786,  1  L.  R.  A.  (X.  S.)  696,  but  a 
careful  reading  of  tbat  case  convinces  ns  that 
it  announces  no  other  or  different  doctrine. 
It  is  there  said: 

fThe  district  court  therefore  properly  hold 
that  the  plafaitHf  could  not  recover  for  the 
damage  from  seepage  nnless  the  same  was 
shown  to  hare  resulted  from  the  negligence 
of  defendant.  We  think,  however,  that  the'evi- 
dence  does  not  support  the  finding  of  no  neg* 
ligence.  As  already  explained,  the  ditch  from 
the  reserrolr  runs  along  a  side  hill  above  the 
premises  of  plaintiff,  where  at  least  in  one 
place  a  cut  was  made  through  sand  banks,  and 
In  two  or  three  places  a  fill  was  made  by  scrap- 
ing sand  and  gravel  down  from  the  side  of 
tiie  hfll  to  fomv  the  bottom  uid  lower  bank 
at  thB  ditch,  thus  brioging  the  bottom  some  6 
or  8  feet  above  the  natural  level  of  the  ground. 
The  seepage  complained  of  most  probaMy 
came  from  the  parts  of  the  ditch  so  construct- 
ed. The  engineer  in  charge  of  its  construc- 
tion testified  that,  in  his  opinion,  the  seepage 
came  from  the  cut  through  the  sand  banks, 
and  that  was  also  the  opinion  of  the  defend- 
ants manager,  on  account,  as  be  says,  'of  the 
loose  ctmdltioa  of  the  sand  banks.'  It  appears 
that,  at  Uw  time  d  construction,  water  was 
turned  in  and  teams  used  in  an  endeavor  to 
tranp  the  earth  solid;  bnt  whether  the  com- 
pany made  any  socb  endeavors  after  com- 
mencing the  operation  of  the  ditch,  and  the 
apjwarance  of  the  seepage  on  plaintiff's  land,  is 
not  sufficiently  disclosed.  The  defendant's  wit- 
nesses testified  that  the  seepage  was  becoming 
less  eadi  year,  because  of  Uia  natnrsl  washing 
down  and  deporit  of  sediment  In  the  ditch,  as 
a  consequence  of  the  flow  ot  water  therein 
during  eadi  irrigating  season;  and,  while  the 
evidence  shows  that  the  officers  and  agents 
of  the  company  knew  of  the  seepage,  it  falls 
to  show,  we  think,  snffident,  if  any,  precautions 
en  the  part  of  the  defendant  to  prevent  the 
same.  It  is  true  that  the  defendant's  engineer 
testified  that  the  canal  was  properly  construct- 
ed, and  on  pr<q>er  grade  to  carry  the  water. 
Bnt  that  opinion  is  clearly  insufficient  to  sus- 
tain the  finding  that  there  was  no  negligence, 
in  the  face  of  the  fact'  that  the  water  con- 
stantly seeped  from  the  ditch,  to  the  knowl- 
edge of  defendant,  as  a  result  of  he  eonstrue- 
tkim  through  xmnsual^  loose  and  porous  s<^, 


^thont  proper  effort  to  prevent  it  Beed  v. 
State.  108  N.  Y.  407,  16  N.  B.  785.  We  need 
not  decide  whether  a  ditch  owner  would  bo 
liable  for  temporary  seepage  that  might  be  the 
usual  and  necessary  incident  of  a  new  ditch 
constructed  by  excavation  In  the  generally  pre- 
vailing soil  of  the  country  and  in  the  usual 
manner.  The  gueBtion  in  that  c&ee,  even, 
would  depend  upon  the  existence  or  nonex- 
istence of  negligence." 

[S,  4]  In  the  absence  of  any  evldeooe  as  to 
how  the  canal  was  constructed,  except  that 
it  was  over  and  tlirongb  a  gravelly  hillside, 
since  negligence  is  never  presumed,  the  pre- 
sumption would  be  that  the  canal  waa  prop- 
erly constructed  to  meet  sudi  conditions. 
Conoeding  that  the  Jury  might  properly  find 
from' the  evidence  that  the  seepage  came  from 
the  canal,  in  the  al»ence  of  any  evidence  ot 
negligent  ctmstmctlon  or  operation,  to  per- 
mit the  verdict  to  stand  would  be  tantamount 
to  holding  that  appellant  was  an  insurer.  We 
conclude  that  the  motion  for  nonsuit  or  for 
judgment  non  <rtMtante  should  have  beoi 
granted. 

The  judgment  is  reversed,  with  directtona 
to  enter  a  Judgment  of  dismlssaL 

PARKER,  C.  J.,  and  MAIN,  HOUMT,  and 
MITCHELL,  JJ.,  concur. 


STATE  ex  rsl.  CITY  OF  SEATTLE  v.  PUB- 
LIC SERVICE  COMMISSION  et  aL 
(No.  16292.) 

(Supreme  Court  of  Washington.   Feb.  2^ 
1921.) 

1.  Gas  «33l4(l)— Flsflsg  of  Publle  Ssrvlee 
Conniselos  as  to  reasonableness  of  rates* 
where  sspported,  set  distsrbed. 

Findings  of  the  Publle  Service  Commission 
as  to  reasonableness  of  rates,  where  support- 
ed by  substantial  evidence,  will  not  be  dis- 
turbed by  the  courts  in  the  absence  of  a  show- ' 
ing  of  caprldousness  or  arbitrary  action. 

2.  Appeal  asd  error  «s»204(l)-^<lmis»lea  of 
evidesce  not  objected  to  not  revlewsble. 

Admission  of  evidence  not  objected  to  is 
not  reviewable. 

3.  Oas  «B»l4(l)-4teports  of  gss  ooapwqr  ad- 
nlsslWs  la  proosediags  Mere  PsUle  Servloe 
Conislsslon  fsvelvlBg  reasoa^bleaeee  of  ratae. 

In  proceedings  before  PnUic  Service  Com- 
mission involving  reasonableness  of  gas  rates, 
reporta  of  gas  company  as  to  its  financial  condi- 
tion Md  admissible  to  show  conditimis  under 
which  the  company  was  operating  its  busInessL 

Department  2. 

Appeal  from  Superior  Court,  nmrstm 
Oonnty;  JeSm  M.  WQson,  Jadge. 


4b9For  other  oases  see  save  toplo  and  K>T-KUBIBHR  la  all  Ksr-NomlMred  Dlisstt  and  Indexes 
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VncBMaga  hy  flie  State  of  Wafdilogton, 
on  Qie  relatkm  ot  the  Olty  (HC  Seatae,  against 
the  Public  Service  Oommlsslm  of  Washing- 
ton and  others.  Judgment  for  defendants, 
and  relator  appeals.  Affirmed. 

Walto-  T.  Meter,  nios.  J.  Ij.  Kennedy,  and 
X  A.  Nevrton,  all  of  Seattle,  for  appellant 

Poe  &  FalfenOT,  of  SeatQe,  and  Lindsay  Ii. 
Thmnpson  and  Raymwd  W.  Qlfford,  botli  ot 
Olymida,  for  respond^ta. 

BfAIN,  J.  The  respondent,  the  Seattle 
Lighting  Oompany,  is  a  corporatlcHi  engag- 
ed In  the  manufacture,  dlstrlbutloD,  and  sale 
of  gas  In  the  dty  ot  Seattle  under  a  fran- 
chise granted  by  that  dty.  On  the  26th  day 
of  November,  1919,  the  company  filed  with 
the  State  Public  Service  Commission  a  sched- 
ule of  rates  to  be  diarged.  Tills  tariff  was 
to  be  effective  as  of  February  1,  1920,  but 
was  suspended  by  the  Commission  pending 
an  investigation  and  hearing.  On  the  10th 
day  of  January,  1920,  the  city  of  Seattle  filed 
with  the  Commission  a  complaint  alleging 
that  the  proposed  rates  were  unjust,  unfair, 
and  unreasonable.  The  lighting  company  de- 
nied the  charges  In  the  complaint,  and  the 
matter  came  on  for  hearing  before  the  Com- 
mission at  Seattle  on  the  20th  or  21st  day 
of  February,  1920.  At  this  hearing  the  dty 
was  represented  by  cme  of  the  ofl3cers  of  its 
1^1  department  Testimony  was  offered  by 
the  lighting  company,  by  the  dty,  and  by  the 
Commission.  After  tiie  hearing  the  Commls- 
Ed<Hi  found  that  on  the  80th  day  of  June, 
1914,  the  lighting  company's  property  devoted 
to  a  public  nse  had  been  found  to  be  valued 
at  19,126383  as  a  basis  for  rate  making; 
that  between  the  30th  day  of  June,  1914,  and 
December  81,  1919,  there  had  been  added  to 
the  value  of  the  lighting  company's  pn^ter- 
ty  $1,348,286.24 ;  that  the  net  additions  dur- 
ing the  year  1910  were  $212,459.66;  that  the 
value  of  the  lls^ting  company's  plants  as  a 
bads  for  rate  making  for  the  year  1919  was 
$10,368,939.46 ;  that  this  plant  value  was  used 
as  a  rate  basis  In  determining  the  amount 
upon  wtaidb  the  respondent  was,  during  Qie 
year  1919,  mtlded  to  earn  ft  reasMiable  and 
fair  return;  that,  based  upon  13iiB  average 
value  of  the  plaftt^  $10,868,989.46,  and  after 
deducting  all  <^>eratlng  e^wnsea  and  taxes 
and  allowing  for  an  annual  dqvedatlin  ot 
2.18  per  ceatt  tiw  Commission  found  that 
In  the  year  iftl9  the  respondent  earned  under 
Its  present  Cates  1-91  per  cent;  that  if  non- 
operating  income  and  profits  on  sales  of  mer- 
chandise and  rents  frmn  real  estate  and 
buildings  wm  disallowed,  togeflia-  wlOi  ad- 
justments and  bad  debts,  the  rate  of  return 
would  be  1.82  per  ceaat. ;  tbet,  using  the  value 
of  the  plant  spedfled  baaed  upon  the  1919 
business,  the  Granmisslon  found  that  after 
paying  all  operatittg  ^qiensea  and  taxes  and 
allowing  for  an  annual  depredatloD  ot  2.18 


per  cent,  the  lighting  company  would  earn 
under  flie  proposed  rates  0.84  per  cent  an- 
nually ;  that  should  there  be  added  nonoper- 
atlng  Inemne  and  deducted  profits  oa  mer- 
chandise sales  and  Jobbing,  rents  derived 
from  real  estate  and  buildings,  and  allowance 
for  discounts,  the  rate  of  return  would  be  6.2S 
per  cent.;  that  the  proposed  rates  as  set 
forth  in  the  lighting  cnnpany's  tariff  under 
consideration  were  not  unjust  unfair,  un- 
reasonable^ or  unlawful  nor  more  than  soffl- 
ctent 

From  the  OTder  entered  sustaining  the  tar- 
iff the  dty  took  the  matter  before  Oie  supe- 
rior court  of  Thurston  county  fw  tfevlew,  and 
fn^  an  adverse  declstm  there  appeals  to 
this  court 

[1]  If  we  have  gatho^  the  argument  of 
the  dty'a  brief  correctly,  there  are  two  main 
omtentlons;  First  that  the  evidence  does  not 
sustain  the  findings  of  the  Commission  and 
that  improper  evidence  was  consldo^.  As 
to  the  suffldency  of  the  evidence  to  sustain 
file  finding,  the  rule  Is  that  so  long  as  the 
C<nnmis8lon  acts  within  Its  powers  its  find- 
ings, when  supported  by  aubstanUal  evi- 
dence, wUl  not  be  disturbed  by  the  courts  in 
the  absence  ot  a  showing  ot  caprlclonsneBs  or 
arbitrary  actira.  Intmtate  Oommeroe  Oom- 
mission  T.  Louisville  ft  Nashville  Railway, 
227  n.  S.  88,  83  Sup.  Ot  185.  67  Ed.  431 ; 
Interstate  Commerce  Commission  v.  U.  P. 
Railway  Co.,  222  U.  S.  541,  ,32  Sup.  Ct  108, 
56  L.  Ed.  308:  People  ex  reL  New  Ywk  & 
Queens  Oas  Go.  v.  McCall,  245  U.  8.  345,  38 
Sup.  Ct  122,  62  L.  Ed.  837. 

[2,  3]  This  is  the  rule  applied  by  the  fed- 
eral Supreme  Court  to  the  findings  of  the 
Interstate  Commission,  and  there  Is  no  reascm 
why  the  same  rule  should  not  be  applied  to 
the  findings  ot  the  Public  Utilities  Commis- 
sion acting  imder  state  law.  Upon  the  hear- 
ing detailed  reports  and  tables  showing  the 
respondent's  financial  condition  whldi  bad 
been  prepared  by  the  engineering  and  ao- 
counting  departments  of  the  Public  Service 
Commission  were  introduced  in  evidence. 
The  lighting  company  introduced  similar  evi- 
dence prepared  by  Its  expert  together  wltb 
the  oral  testimony  of  the  person  iH«iMring  Oie 
report  There  seems  to  be  some  contentloo 
Uut  the  report  offered  by  the  lighting  a»n- 
pany  la  not  the  best  evidence,  and  sbould 
therefore  not  be  considered  by  the  Cooimts- 
sion.  TbvTB  are  two  answers  at  least  to  this 
poeitlim.  One  Is  that  Hie  evidence  was  not 
objected  to,  and  the  other  that  In  any  erent 
it  was  competent  for  the  purpose  of  showing 
the  conditions  under  whidi  the  lighting  com- 
pany was  operating  its  buslnesB.  Bowland  v. 
Boyle,  244  U.  S.  106.  87  Sup.  Ot  577,  61 
Ed.  1022;  Splller  v.  AtcblsoB,  T.  ft  S.  F.  B. 
Go.,  288  U.  9.  117,  40  Sup.  Ot  466,  64  L.  Ed. 
810.  Tn  order  to  get  tbe  facts  ooncnnlng 
tSie  operatlm  ot  the  business  befwe  0ie  Oom- 
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mlulau  It  wu  neoeaiaxr  to  nuke  vtatlirtki 
And  tabplattone  from  tbe  ImxAi  of  the  com- 
pany. No  other  practliml  way  of  pnwntiiig 
this  lafonaati<n  is  pitted  oat  As  to  the 
report  prepared  by  the  OommlaBlon'B  cugt- 
neerlng  and  acconntln?  d^artmoitB,  It  was 
admitted  by  the  dty'a  representatlTe  to  be 
«  truthful  statement  In  so  far  as  It  was 
possible  to  get  such  a  stat^ent  from  the 
'Company's  books.  There  was  an  Implied  in- 
sinuation that  the  company  might  be  keeping 
a  duplicate  set  of  books,  but  there  is  not  erl- 
dence  of  this,  and  the  impracticability  of 
sudi  a  thing  is  apparent  The  r^rt  pre- 
pared by  the  ei^ineering  and  accounting  de- 
partment of  the  commissioD  showed  substan- 
tially the  same  cmditlon  of  the  company  as 
did  the  report  and  oral  testimony  presented 
by  the  lighting  company.  If,  howeTer.  the 
company's  evidence  should  be  disregarded  en- 
tirely there  la  substantia!  evidence  In  tiie  re- 
port of  the  Commission's  en^neerlng  and  ac> 
counting  d^rtmenta  to  sustain  the  finding. 
All'mnst  realize  that  If  a  public  ntlU^  Is 
to  continue  to  exist  and  perform  Its  faiM> 
tlons.  It  must  have  snffident  rates. 

The  second  point  Is  that  the  CommlsHlon 
CMUddered  Improper  testimony.  Upon  the 
hearing  the  city's  evidence  largely  went  to  a 
ccmparison  of  the  rates  charged  In  FcMTtland, 
San  Francisco,  and  Los  Angeles  with  those 
in  Seattle.  None  ot  the  witnesses  appearing 
bad  made  a  detailed  fainstlgatlMi  of  ai^  of 
the  planta  mentioned,  and  they  did  not  show 
snffldent  knowledge  of  the  practical  and  ac- 
tual conditions  under  which  the  gas  plants 
in  those  cities  were  operated  to  entitle  their 
testtmov  to  modi  welgltt  It  la  obvlons 
tliat  tf  s  emnparison  of  gas  plants  Is  at- 
tempted, there  are  a  number  of  factors  Oiat 
enter  into  the  conilderatton,  such  as  the  dif- 
ferent  method  of  manufacture,  different  diar- 
acterlsttcs  in  the  distributing  ^stem,  local 
fxmdltlons  affecting  supidy  and  price  of  gas- 
making  -  materials,  different  nmsumptlon 
diaracterlstlca,  and  so  forth.  The  evidence 
offered  by  ttie  dty  tended  to  show  the  wage 
scale  of  the  respective  dties,  the  price  of 
gas  or  oil,  and  similar  matters.  This  was 
only  a  superficial  showing.  At  the  conclnidon 
of  the  hearing,  however,  the  Oommlssicm 
thought  it  best  to  cause  its  engineer  to  visit 
the  dtles  mentioned  and  Investigate  the  con- 
ditions. This  was  done,  and  in  its  opinion 
the  committee  refers  to  this  Investlgatiffli 
and  the  report  and  concludes  that  the  result 
of  the  investigation  showed  that  compara- 
tive  figures  and  stat^ents  alone  were  not 
suflSdent  to  warrant  a  holding  that  the  pro> 
posed  rates  wwe  unjust  unfair,  unreason- 
able, or  more  than  soffldent  It  is  this  re- 
port about  which  the  dty  ccnnplalns;  ito 
position  being  that  the  ^>Tyttnifiing  expert 
should  have  been  |daced  upon  the  stand  to 


testify  with  an  opportnnltr  for  cross-exami- 
nation. 

For  the  purpost  of  this  case  it  will  be  as- 
sumed, but  not  dedded.  that  when  the  Ckmi-' 
mission  has  under  consideration  the  matter 
of  rates,  its  findings  should  be  based  upon 
the  proof  submitted,  ^e  Commission  did 
not  base  any  findings  upon  the  report  of  Its 
engineer  other  than  the  finding  that  such 
report  was  not  suflSdent  to  warrant  a  holding 
that  the  proposed  rates  were  unjust  unfair, 
or  unreasonable.  Without  this  report  as  al- 
ready pointed  out  there  was  substantial  evi^ 
deuce  to  sustain  the  finding  of  the  Commls- 
Blon.  Had  the  Commission's  finding  been 
necessarily  baaed  upon  the  report  of  its  engi- 
neer, a  different  auestlon  would  be  presented. 

The  Judgment  will  be  affirmed. 


PATHTHTT^,  0.  X,  and 
MXTOHBLU  J  oamcar. 


TOIMAN  and 


CARSTENS  V.  J.  B.  P0WLE8  4 
(H%.  16290.) 


GO. 


(So^sme  Court  of  Washingtmi.   Feb.  19, 
192L) 

Vesdor  sad  psrahasor  «s>l98— Provlsloa  for 
apperttesnest  of  '^taxes''  held  to  aieaa  csr- 
raat  year  taxes. 

Bern.  Code  191S,  {  923S,  referring  to  liens 
and  taxes  as  between  grantor  and  grantee  in 
the  absence  of  agreement  aa  to  who  shall  pay 
"tazea,"  is  without  application  where  the  par- 
ties agreed  that  the  "taxes,  rents,  insurance, 
and  Interest  on  mortgage,  U  any,"  shall  "be 
apportioned  £rom  date  of  deed.  •  •  •  **  and 
such  provision  in  tlie  earnest  money  receipt 
must  be  erastmed  to  moan  taxea  for  flie  year 
in  which  the  ctmtract  was  made,  the  amount  of 
which  had  not  tb«i  been  determined. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  snd  Ssoond  Seriw,  Ta^ 
Taxation.} 

Department  1. 
'  Appeal  from  Superior  Court  King  Countr ; 
Marlon  Bdwards,  Judge  pro  tern. 

Action  by  TOomas  Caistens  against  J.  B. 
Powles  &  Ca  Jndgmoit  f mr  plaintiff,  and  de- 
fendant appeala  AfBrmed. 

James  Klefer,  of  Seattle,  for  appellant 
Kerr,  McCord  ft  Ivey,  of  Seattle,  for  re* 
spondent 

UACKINT08H,  3.  On  October  4,  1820. 
the  appellant  being  the  owner  of  a  lot  In  the 
dty  of  Seattle,  agreed  to  sell  It  to  the  xe- 
spmdent  and  the  respondent  agreed  to  pur- 
chase. At  that  time  an  earnest  mtmey  receipt 
was  signed  by  both  of  the  parties,  whldi, 
among  other  things,  provided: 
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"Taxei,  rents,  faitatanoe,  and  Intemt  on 
mortgage,  If  any,  to  be  apportioned  from  date 
ot  deed.   •  • 

It  was  stipulated  by  tbe  parties  that  the 
word  "deed"  waa  erroneously  used  for  "con- 
tract" by  the  scrivener  drawing  the  earnest 
money  receipt.  It  was  In  the  contemplation 
of  the  parties  that  a  formal  contract  should 
thereafter  be  entered  into  as  soon  as  the  ap- 
pellant should  furnish  an  abstract  showing  a 
marketable  title,  and  on  October  21  the  con- 
tract contemplated  by  the  earnest  money  re- 
ceipt was  executed,  and  the  payment  called 
for  therein  was  made.  The  parties  at  that 
time  could  not  agree  as  to  the  proper  interpre- 
tation of  the  phraro  In  the  receipt  which  we 
hare  quoted  above.  It  is  the  claim  of  the  re- 
spondent that  the  word  "taxes"  had  reference 
to  the  taxes  for  the  year  1920,  that  Is,  those 
taxes  banning  ilarch  1,  1920,  whereas  the 
appellant  claims  there  were  so  taxes.  Not- 
witbstandlng  this  disagreement  the  formal 
contract  was  executed,  and  the  point  in  con- 
troversy between  the  parties  was  submitted 
to  the  court  When  the  earnest  money  re- 
ceipt was  given  the  last  half  of  the  1919  taxes 
had  not  been  paid,  and  the  appellant  admits 
that  these  taxes,  having  been  levied  for  the 
year  ending  February  29,  1920,  were  to  be 
paid  by  him,  and  are  not  the  taxes  referred 
to  In  the  earnest  money  receipt.  The  only 
taxes  to  whl(di  the  receipt  could  refer  were 
for  the  year  beginning  March  1,  1920,  and 
ending  February  28,  1921.  The  rate,  as  re- 
lated to  taxes  collectable  in  King  county,  was 
fixed  on  October  8,  1920,  and  not  imtll  that 
date  the  exact  amount  of  the  taxes  for  all 
purposes  upon  the  property  could  be  deter- 
mined. It  Is  the  appellant's  contention  that 
the  earnest  money  receipt  cannot  refer  to  the 
1920  taxes,  as  the  exact  amount  thereof  had 
not  been  ascertained  on  October  4. 

The  case  of  State  r.  Snohomish  County,  71 
Wash.  820,  128  Paa  667,  referred  to  by  the 
appellant,  does  not  discus  the  question  be- 
fore us,  for  the  reason  that  the  court  there 
held  that  the  state,  having  obtained  title  to 
the  property  before  the  tax  levy  was  made, 
the  Hen  of  the  taxes  bad  not  attached  at  that 
time,  and  the  state  took  the  property  free 
from  such  lien.  Here  there  was  nothing  to 
prevent  the  aocroal  of  the  lien;  the  only  thing 
was  that  the  exact  amount  of  the  taxes  for 
the  year  19^  was  not  ascertainable  at  the 
time  the  earnest  money  contract  was  entered 
into,  and  the  contract  itself  excludes  the  Idea 
that  the  term  "taxes"  as  used  therein  had 
reference  to  taxes  the  amount  of  which  waa 
already  ascertahied. 

Section  92S6,  Bem.  C!ode,  has  no  applica- 
tion, for  the  reason  that  that  section  refers 
to  the  attadunent  of  the  existing  Hen  of  taxes 
aa  between  grantor  and  grantee  where  no 
agreonait  has  been  made  as  to  who  shall  pay 
such  taxes.  As  between  themselves,  the 


parties  can,  of  coarse,  entw  Into  any  agree- 
ment they  see  fit  In  referaoce  to  the  payinoit 
of  taxes,  wheOttr  they  have  been  actuaUy  de- 
termined as  to  amount  or  not,  or  whether  the 
lien  has  attadied  or  not  To  give  the  lan- 
guage of  the  contract  any  meanini^  It  Is  nec- 
essax7  to  ai^ly  it  to  file  ta»B  for  t2ie  year 
1920.  The  word  having  been  inserted  with 
the  full  knowled^'  of  bofh  parties,  moat  ba 
held  to  have  bem  placed  In  tl»  contract  for 
some  purpose,  and  that  pozpose  most  be  held 
to  have  been  to  cover  the  only  tans  to  wtiicii 
reference  could  possibly  have  been  made,  L 
taxes  for  1920. 

The  trial  court  was  therefore  ocnrect  in  ap- 
I>ortl<ming  tlie  taxes  for  Oiat  year  between 
the  parties,  and  the  judgment  is  affirmed. 

PABKBB,  0.  3^  and  FDZiLEBTON, 
BBIDGBS,  and  HOLCOHB,  JJ.*  ooncar. 


STATE  ex  rel.  RONALD,  Judg^  v.  CU^USEN. 
Stats  ANdftor.  (No.  16336.) 

(Supreme  Oottrt  of  Washington.  Feb.  14, 

1921.) 

Judges  4=»22(2)— Statate  flxlig  salary  of  •■- 
perlor  court  Judges  In  first  dass  oosNtles 
held  Dot  to  apply  to  "class  A  oouoUss." 
Laws  1919,  c.  77,  fixing  the  salary  at  ra- 
perior  court  judges  at  f 5,000  per  year  in  coun- 
ties of  the  first  class,  la  without  appUcstlon  to 
counties  designated  as  "dass  A  eountiei^  by 
Laws  1917.  e.  88,  and  Laws  1818;  e.  lfi& 

Original  action  by  Hie  State,  on  tlie  refla- 
tion of  J.  T.  Ronald,  <m  bdialf  of  Umsdf 
and  tb»  oUier  Judges  ct  the  Superior  Ooort 
of  the  State  ot  Washington  Cor  King  Goonty, 
against  a  W.  COausen,  as  Stato  Auditor,  for 
writ  of  mandate  directing  the  defendant  to 
Issue  salary  warrants  <»i  the  basla  ot  $0^000 
annual  salary  to  eadi  ludge.  Writ  doiied. 

Preetcm,  Oborgrtaiisim  ft  Tomer,  of  SeatUe^ 

for  relator. 

Lindsay  L.  Thompsra  and  O.  B.  Schumann, 
both  of  Olympia,  for  resp<»ident 

TOLMAN,  J.  Plaintifl,  one  of  the  Judges 
of  the  superior  court  of  the  state  ot  Wash- 
ington for  King  county,  on  behalf  of  him- 
self and  the  other  judges  of  the  same  court 
for  the  same  county,  by  an  original  action 
brought  here,  seeks  a  writ  of  mandate  direct- 
ed to  the  Stato  Auditor  requiring  him  to  is- 
sue to  them  warrants  upon  the  State  Treas- 
urer on  the  basis  of  $5,000  annual  salary 
to  each,  alleging  that  all  of  such  Judges  were 
duly  and  regularly  elected  at  the  general 
election  of  1920  for  four-year  terms  beginning 
on  the  seccsid  Monday  of  January,  1821 ;  that 
their  salary  Is  fixed  by  statnto  at  fS,000  per 
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annnni;  and  that  the  d^ecdant,  elalmlng 


ttiat  snch  salaries  are  HxtA  at  %4JSIOO  ver 
annum,  hag  refused,  and  throngbont  the  term 
will  refase,  to  Issue  warrants  cok  tbe  basis 
of  95,000,  or  on  any  other  basis  than  an  an- 
nual salary  of  $4,500  for  each. 

We  are  thus  called  upon  to  construe  chap- 
ter 77  of  the  Laws  of  1019,  whlcb,  so  far  as 
Ss  here  material,  reads  as  follows: 

"Each  judge  of  the  superior  coort  shall  re- 
ceire  an  annual  lalar^  of  four  thousand  five 
hundred  dollars  ($4,000.00):  Provided,  that  in 
counties  of  the  first  class  each  Judge  of  the  su- 
perior court  shall  receiTS  an  annual  salaxy  of 
fire  thousand  doUars  WiJOOO.OO).*' 

This  language  la  clear  and  nnequlTOcal, 
and  It  seems  necessary  to  inquira  only  as 
to  whetbev  King  county  la  a  county  of  the 
first  dBBB.  Prior  to  the  act  o£  1M7  (diapter 
88,  Laws  of  1917),  King  county  was  so  da«d- 
fled,  but  that  act  prorldes: 

"All  countieB  having  a  population  of  over  two 
hundred  and  fiftr  thousand  (260,000)  shall  be 
known  as  dass  A.  coanties." 

nda  act  was  in  effect  at  and  before  the 
time  of  ttie  Introductimt  and  passage  at  cSiap- 
ter  77  of  the  Laws  of  1S19,  and  at  Uie  same 
■—■Ion,  and  to  take  effect  at  the  same  time, 
tbe  LegWatnre  passed  a  general  act  clasdfy- 
ing  all  oounties  in  the  state  and  fixing  the 
compensation  of  county  officers  (diapter  168, 
Laws  <tf  WIS),  wbl(^  prorldes: 

"Section  1.  For  the  purpose  of  regulating 
the  oompenaiation  of  coun^  officers  and  for  all 
other  pnrpoaes  herein  provided  for,  the  several 
eonntlea  of  th»  state  are  her^y  classified  ac- 
cording to  their  population  as  follows: 

''Oounties  containing  a  population  of  210,(KX) 
or  more  shall  belong  to  and  be  known  as  class 
A  counties. 

*X3ountles  containing  a  popnladon  of  125,000 
and  under  210,000  shall  belong  to  and  be  known 
as  counties  of  the  first  class." 

An  able  and  somewhat  persuasive  argu- 
ment Is  presented  by  the  plalntlfiT  which 
mi^t  be  conTlndng  were  the  language  of  the 
act  In  question  ambiguous,  equivocal,  or  sub- 
ject to  more  than  one  cc»iatructl<ni,  but  here 
the  l^lalatlre  Intent  dearly  appears  from 
the  language  used,  and  to  attempt  by  con- 
struction to  change  or  vary  Its  obvious  mean- 
ing would  be  to  usurp  the  functions  of  the 
Legislature.  Manifestly  to  make  the  provi- 
so apply  to  class  A  counties  the  actual  worda 
describing  such  counties  must  be  read  into 
It.  and  there  Is  nothing  In  the  act  which  In 
any  wise  Justifies  the  argument  that  the 
Legislature  Intended  this  should  be  d<m& 
The  law  of  statutory  construction  Is  too  well 
settled  to  permit  of  audi  a  course. 

"In  the  Interpretation  of  statutes  words  In 
common  use  are  to  be  construed  in  their  natu- 
ral, plain,  and  ordinary  signification.  It  is  a 
very  well-settled  rule  that  so  long  as  the  lan- 
guage used  is  nnambignous,  a  departure  from 
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its  natural  meaning  Is  sot  Justified  by  any  con- 
sideration of  its  consequences,  or  of  pnUlc 
poUcy;  and  it  la  the  plain  duty  of  the  coort  to 
^re  It  fores  and  effect  But  in  obedience  to 
the  cardinal  role  of  ascertaining  the  intention 
of  the  Legislature,  if  more  than'  one  signifl- 
cance  may  reasonably  be  attached  to  the  lan- 
guage used,  or  a  literal  construction  will  make 
the  act  absurd,  or  will  lead  to  injustice,  tbe 
court  may  properly  reaort  to  oonstmction.*'  ilV 
Oyc.  U14. 

It  cannot  be  argued  here  that  a  literal  oou- 
struetlMi  wUl  make  the  act  absurd  or  lead 
to  InJustloe,  because  we  cannot  assume  that 
tliere  was  any  good  reason  known  to  tlie  Leg- 
Idature  why  Judges  In  iflaas  A  counties 
should  receive  mmre  compmsation  ttian  the 
Judges  in  counties  otherwise  dasstfled. 

"A  statute  Is  not  to  be  read  as  If  open  to 
construction  as  a  matter  of  course.  It  is  only 
in  the  case  of  ambiguous  statutes  of  uncertain 
meaning  that  the  roles  of  construction  can  have 
any  i^i^cation.  Where  the  language  <ii  a  stat- 
ute is  plain  and  unamUgnoas  and  its  mesidiv 
dear  and  nnmistakaUe,  there  Is  no  room  for 
construction,  and  the  a>nrts  are  not  penoitted 
to  seardi  for  its  meaning  beyond  the  statute 
itself.  When  the  meaning  of  a  law  is  evident, 
to  go  elsewhere  in  search  of  conjecture  in 
order  to  restrict  or  extend  the  act  would  be 
an  attempt  to  dude  It,  a  method  which,  if  once 
admitted,  would  be  exceedingly  dangerous,  for 
there  would  be  no  law,  however  definite  and 
precise  In  Its  language,  which  might  not  by  in- 
terpretation be  rendered  useless.  In  such  a 
case  argument  from  the  reason,  spirit,  or  pur- 
pose of  the  legislation,  from  tbe  mischief  it 
was  intended  to  remedy,  from  history  or  anal- 
ogy for  the  purpose  of  searching  out  and  Jus- 
ti^iog  the  inte'rpolation  into  the  statute  of 
new  terms,  and  for  the  accomplishment  of  pur- 
poses which  the  lawmaking  power  did  not  ea- 
press,  are  worse  than  futile.  They  serve  only 
to  raise  doubt  and  uncertainty  where  nime  ex- 
ist, to  confuse  and  mislead  the  Judgment,  and 
to  pervert  the  sUtuto."  26  B.  0.  L.  1  21S, 
p.  967. 

And  again: 

"The  courts  have  no  leslslative  powera.  and 
in  the  interpretation  and  construction  of  stat* 
utes  their  sole  function  Is  to  determine,  and 
within  the  constitutional  limits  of  the  legisla- 
tive power  to  give  effect  to,  the  intention  of 
the  Legislature.  They  cannot  read  into  a  stat- 
ute something  that  is  not  within  the  manifest 
intention  of  the  Leglslatare  as  gathered  from 
the  statute  Itself.  To  depart  from  the  meaning 
expressed  1v  the  words  Is  to  alter  the  statote, 
to  legislate  and  not  to  interpret.  If  fbfi  true 
construction  wfll  be  followed  with  harsh  con- 
sequences, it  cannot  influence  the  courts  In  ad- 
ministering the  law.  Tbe  responsibility  for  the 
justice  or  wisdom  of  legislation  rests  with  the 
Legldatore."  25B.aL.«218,p.963. 

It  seems  useless  to  multiply  authorities  In 
support  of  the  rule  so  dearly  announced  in 
the  quotations  Just  made,  but  among  the 
cases  so  holding  to  the  rule  are  tbe  follow- 
ing: Or^m  T.  O.  B.  ft  Q.  B.  Ca,  84  Nd).  007, 
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122  N.  W.  SI;  Toinant  t.  Ktihlemeler,  142 
Iowa,  241,  121  N.  W.  689,  19  Ann.  Cas.  1026, 
and  note  following ;  United  States  v.  Ninety- 
Nine  Diamonds,  139  Fed.  961,  72  C.  C.  A.  9, 
2  li.  R.  A.  (N.  S.)  185 :  Bate  Hefrigeratlng  Co. 
v.  Sulzberger,  167  V.  8. 1, 15  Snp.  Ot  508,  39 
Ii.  Ed.  001 ;  Palmer  v.  lAberee.  23  Wash.  409, 
68  Pac.  216 ;  Bartlett  v.  Lanjrtiler,  94  Wash. 
364,  162  Pac.  632. 

The  language  of  the  act,  "each  Judge  of 
the  superior  conrt  shall  receive  an  annual 
salary  of  four  thousand  five  hundred  dollars 
($4,500.00)"  refers  to  every  judge  of  the  su- 
perior court  In  the  state,  except  only  as  lim- 
ited by  the  proviso  that  "in  coimtles  ot  the 
first  class  each  Judge  of  the  superior  court 
shall  receive  an  annual  salary  of  five  thou- 
sand dollars  (¥5,000.00)."  Glass  A  coimtles 
not  being  covered  by  the  proviso,  we  are  not 
called  upon  to  construe  the  effect  of  tbe  pro- 
viso or  determine  whether  the  Leglslftture 
had  any  sufflclait  reason  for  dlstlngulahlng 
and  differentiating  as  to  the  judges  In  coun- 
ties of  the  first  class,  or  If  It  had  sueb  reason 
irhether  it  had  the  power  to  do  bol 

The  writ  will  be  denied. 

PARKER,  O.  J.,  and  HOLCOMB,  HAOE- 
INTOSH.  BBmOES,  UAIN,  and  FDL- 
I^DSTON,  J  ooocnr. 


HUTCHIN8  V.  SCHOOL  DI8T.  NO.  81  OF 
SPOKANE  COUNTY.   (No.  161 IZ) 

(Supreme  Goort  ot  Waaliington.  Feb.  17. 
1921.) 

1.  Sohoola  aa«  Mhoof  dtotrimu  «sil22-Neoll- 
gsBoe  In  Itavlig  pit  BBgaardMl  hald  questloi 
for  Jiry. 

Whether  a  adiool  district  was'  negligent  in 
leaving  for  seven  months  an  open  pit  'on  the 
school  playgrounds  wlthont  gnard  o'r  barrier, 
and  surrounded  by  loose  boards  and  timbers 
calculated  to  encourage  dilldren  to  play  there, 
is  dearly  a  question  tor  the  Jury. 

2.  Schools  and  school  districts  «=»t22— Boy  at 
play  held  Ml  eontrlbutorlly  negligent  In  law. 

Bvidence  that  a  boy  nearly  10  years  of  age 
and  of  average  mental  capacity  was  attempting 
to  bop  along  a  plank  across  a  pit  on  the  school 
playground,  when  he  lost  his  balance  and  fell, 
does  not  show  as  a  matter  of  law  that  he  acted 
with  less  care  than  an  ordinarily  reasonable 
and  prudent  diild  ot  his  age  would  exercise 
under  the  same  drcnmstances. 

3.  Pleading  «=s236(5)— Amendment  of  com- 
plaint at  trial  held  aot  abvsa  of  dlsorotloa. 

Where  the  original  complaint  alleged  facts 
showing  that  an  open  pit  on  the  school  play- 
ground was  attractive  to  children,  and  evidence 
that  plaintiff  was  playing  there  when  he  re- 
ceived his  injury  was  admitted  without  ohjee- 
tton,  it  was  not  an  abuse  ot  the  trial  court's 


discretion  to  permit  an  amendmut  e(  the  oom- 
plaiut  to  allege  that  the  plaoe  wo  attracUva  to 
children,  especially  where  no  surpriee  was 
claimed  or  eontinnanoa  asked  for  defand- 

ant. 

4.  Trial  «»260(8)~Raqiosta«  iwtnMltoH  as 
to  ooBtrilMtory  aafllfMat  of  boy  MM  oov- 
erad. 

In  action  against  school  district  tor  injnrica 
to  a  10-year  old  boy  while  playing  on  the  school 
playground,  an  instruction,  requested  by  de- 
fendant, that  It  the  boy  did  not  use  such  care 
as  a  person  of  his  capacity,  age,  and  experience 
would  have  ordinarily  ased  he  was  contribu- 
torily  negligent,  was  sufficiently  covered  by  an 
instruction  defining  contributory  n^venee 
and  requiring  the  Jury  to  detenuine  whether 
the  boy  appreciated  the  dangers,  wbSA  vpre- 
ciatiott  would  depend  upon  Us  intelligenee  and 
experience  more  than  on  Us  age,  and  in  an- 
other paragraph  instructed  that  a  person  is 
negligent  if  he  fails  to  exerdse  such  care  as 
an  ordinarQy  reasonable  and  prudent  person 
would  exercise  imder  the  same  circumstances. 

5.  Trial  «B»22&(i,3)'-Order  asd  laagaaH  «f 
Instructions  aro  for  trial  oonrt. 

The  order  of  placing  the  instructions  to- 
gether and  the  particular  language  to  b*  naed 
in  properly  expressing  the  ndes  am  at  the 
choice  of  the  trial  court. 

6.  Damages  «=>  1 32 (6)— ^1,750  for  permaasat 
Injnry  to  boy's  foot  held  not  aouesslva. 

A  verdict  awarding  11,760  damages  far  an 
Injury  to  a  10  year  old  boy,  consisting  in  a 
break  in  the  tiUa  at  the  ankle  joint,  which 
,  caused  and  was  still  causing  sufferiuft  and 
which  permanently  fiajurod  the  anUe  and  foot. 
Is  not  excessive. 

D^artment  2. 

Appeal,  from  Superior  Court,  Spokane 
County;  Bruce  Blake,  Judge. 

Action  by  Anna  L.  Hutchlns,  guardian  ad 
litem  for  Dan  W.  Hutchlns,  minor,  against 
School  District  No.  81  of  Spokane  County, 
Washington.  Judgmoit  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Davis  &  Hell,  W.  C.  Meyer,  and  Joeq>h 
lindaley,  all  of  Spokane,  for  appellant. 

B,  B.  Undsey  and  John  M.  Gleeaon,  both 
of  Sp<Aane>  for  respondent 

MITCHELL,  J.  This  action  was  brouE^t 
by  Anna  L.  Hutchlns,  as  guardian  ad  litem 
for  Dan  W.  Hutchlns,  a  minor,  as  plaintiff, 
against  scho<d  district  No.  81  oC  8p(^ana 
county.  Wash.,  as  defendant,  to  reooTor  dam- 
ages for  personal  Injuries  to  the  minor  al- 
lied to  have  been  caused  by  the  negUcenoa 
of  die  defendant.  The  drfttidant  denied  nec- 
llgence  on  its  part,  and  further  alleged  coo- 
tributory  nef^lgmm  on  the  part  the  minor, 
wbidi  latter  was  denied  by  the  plalntltf.  A 
trial  at  the  case  to  a  jury  resulted  In  a  ver^ 
diet  and  judgment  for  the  plaintUE  In  the 
sum  c£  81,760,  from  which  Oie  school  district 
has  appealed. 
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The  school  district  commenced  work  on  an 
additl<m  and  In  the  making:  of  repairs  to  one 
ot  Its  bnlldlngs,  known  as  the  Holmes  school, 
In  the  summer  of  1018.  In  Angost  of  that 
year,  through  Its  saporlnteDdait  of  buildings 
and  gronndfl,  it  dug  a  pit  on  the  school 
groonds  tor  the  parpose  of  changing  the  sew- 
er connections  of  the  bnUdlng.  The  pit  was 
dng  9  f«et  deep  and  sereral  feet  across  tor 
the  establishment  of  a  manhole,  which  was 
installed  by  the  contractors  some  time  after 
the  happening  of  the  accident  Cfmiplalned  of. 
The  dirt  from  the  excavation  was  thrown 
oat  on  the  aides.  D€brls,  timber,  and  lumber 
takCT  ont  of  the  building  In  making  the  re- 
pairs, estimated  at  abont  80  wagon  loads, 
were  scattered  from  time  to  ttaoe  near  and 
aroond  the  pit.  onwre  was  no  notice  or 
warning  npon  the  premises,  nor  w&»  there 
any  guard  rail,  f»ice,  or  covering  around  or 
over  the  idt  This  condition  continued  7 
months,  and  until  after  the  boy  was  hurt  on 
March  2S,  1919.  It  was  situated  on  the  play- 
grounds that  were  always  op«i  and  free  to 
the  sdiool  cblMren.  The  school  was  tot  the 
minor  grades,  and  had  been  attended  1^  Oda 
boy  fr«n  the  age  at  9  until  he  was  hurt,  at 
which  time  be  was  9  years  and  7  months  of 
age.  School  commenced  in  the  building  as 
usual  In  September,  1918,  and  continued  un- 
til some  months  after  the  accident  The 
wdiod  had  an  attraidance  of  about  600  t>oys 
and  girls.  On  the  day  of  the  accident,  March 
26.  1919,  the  boy  anlTed  at  the  building 
riKHtly  b^ore  school  i^ened  and  began  iday- 
Ing  with,  other  boys  about  the  plL  Stnne  time 
prerlow  to  that  day  a  plank  had  been  placed 
across  the  ta<Ae,  the  ends  of  the  board  resting 
oi  solid  ground.  There  la  no  cwfllct  in  the 
evidence  as  to  how  the  accident  occurred. 
The  boy  was  playing  wKh  others  near  the 
hole,  and  one  of  the  boys  dared  them  to  hop 
across  on  the  board.  His  account  of  it  Is  as 
tdOenn: 

**Q.  That  is,  the  first  time  that  you  went  on 
tUa  plankt  yov  tost  your  balance  and  tellY  A. 
Well,  I  had  been  across  it  once,  I  think.  Q. 
that  momittg?  A.  Ifo;  the  day  before.  Q.  Tbe 
day  before.  And  op  nctfl  the  day  before  bad 
you  played  around  this  hole?  A.  Not  very 
much.  •  •  •  Q.  Bat  you  never  went  near 
this  hole.  Did  any  of  the  boya?  A  Yes;  lota 
of  them  did.  Q.  Why  didn't  you?  A.  Why.  I 
was  playing  ball  there  most  of  tiie  time. 
*  *  *  Q.  Do  you  recall  wbo  it  was  dared 
yon  to  go  on  the  plank  t  A.  I  don't  nmember. 
Q.  Were  any-  of  tbe  othsr  boys  crossing  this 
plank?  A.  Yes;  one  boy  got  across  before  me, 
80  I  thought  I  could  get  across.'  Q.  When  this 
other  boy  went  across  the  plank,  did  yon  hear 
it  crack?  A.  No.  Q.  Ton  didnt  bear  that 
Why  did  yon  go  across  the  plank?  What  was 
your  pnipeee  In  going  across  thweT  A.  Weil, 
Ibey  dared  me  to,  and  the  other  bc^  got  across, 
BO  I  thought  I  Gonld.  Q.  Ton  were  not  going 
across  in  order  to  get  over  to  the  other  side 
of  the  ground,  or  anything  Ube  that?  A.  Yes. 
I  didn't  have  any  idea  I  was  going  to  fall  in. 
Q.  Wen,  you  were  just  going  across  the  hole 
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just  ployinfc.  wer«n't  yon?  A.  Yes.  Q.  When 
yos  went  on  the  plank,  were  yon  walking,  er 
rtmnuDg,  or  hopping,  or  jumping,  or  what?  A. 
I  was  hopping.  Q.  You  would  get  out  to  the 
middle  <^  the  plank  and  jump  up  and  down? 
A.  No;  the  board— I  did  not  jump  up  and  down. 
The  board  was  springy.  Q.  Do  yon  remember 
whether  the  board  bent  down  quite  a  little  In 
the  middle  at  the  time  you  were  on  the  plank? 
A.  Well,  yes;  not  very  much,  though.  Q.  And 
at  this  time  you  were  hopping  up  and  down? 
A.  Yea.  Q.  Do  you  remember  on  which  foot 
you  were  hopping?  A.  On  my  right  foot  Q. 
You  were  bopping  on  the  foot  that  was  Injured? 
A.  Yes.  Q.  Did  you  see  any  of  the  other  boys 
go  across  the  plank?  A.  Yes.  Q.  And  how 
did  they  go  across  it?  A.  They  hopped  across. 
Q.  Hopped  up  and  down.  Would  they  go  to 
the  middle  ot  the  plank,  and  bop  up  and  down? 
A.  Well,  th^  hopped  clear  across.  Q.  Did  any 
of  them  stop  and  jump  into  the'hole?  A.  No. 
Q.  And  when  they  were  jumping,  where  were 
you?  A.  Waiting  my  turn.  Q.  Your  turn 
came?  A.  Yea.  Q.  You  were  standing  up  on 
the  bank  around  tiie  bole,  and  watched  them 
jumi^g,  going  across?  A.  Yes.  Q.  Could  yon 
tell  tbe  jury  just  In  what  way  you  fell  off  the 
plank,  or  what  censed  you  to  fall?  A  Well, 
I  overbalanced.  Q.  Did  the  plank  tip?  A.  No. 
Q.  Did  the  plank  break?  A.  No.  Q.  Crack? 
A.  No.  Q.  But  you  overbalanced?  A.  Yes.  U. 
You  jnean  that  when  you  were  bopping  up 
and  down  you  hopped  a  little  too  far  to  one 
side  or  the  other,  and  sort  of  missed  the  plank? 
A.  WeU,  aey  ydled  at  me,  and  I  hopped  a  Ht* 
tie  too  far  to  one  aide.  Q.  And  aort  of  lost  the 
plank  and  fell  down.  How  did  you  get  out  of 
this  place?   A.  lliey  had  to  drag  mo  out" 

Vtie  Injury  was  to  the  right  foot  There 
was  a  fracture  of  the  tibia,  beginning  abont 
an  indi  alwve  the  end  of  the  bone,  extending 
down  through  the  cartilage  at  the  end  of  tbe 
bone  into  the  ankle  Joint  It  caused  Intense 
pain  for  several  days  and  nights.  The  boy 
was  confined  to  the  house  for  about  4  weeks, 
used  crutches  for  about  8  weeks,  and  then 
used  a  cane  for  a  while.  The  testimony  Is 
ample  to  show  that  tbe  boy  received  approved 
treatmmt  and  care,  notwithstanding  which  it 
was  apparent  at  the  time  of  the  trial  of  the 
case  about  a  year  after  the  Injury  tbat  the 
foot  was  permanentiy  Injured. 

[1]  It  Is  argued  by  the  appellant  that  its 
motion  for  a  nonsuit  was  Improperly  denied, 
and  also  that  Its  motion  for  a  Judgment  n.  o. 
V.  should  have  been  granted.  Tbe  argument 
IS  based  upon  the  assertions  ttiat  there  was 
no  proof  of  negligence  on  the  part  of  tbe 
school  district  and  that  the  boy  was  guilty 
of  ccmtributory  negligence.  The  accident  hap- 
pened on  the  playgrounds  of  a  public  school 
teeming  with  hundreds  of  children  of  tender 
years.  For  7  months  the  pit  was  left  open, 
without  guard  or  beirler,  surrounded  1^ 
loose  boards  and  timbers,  calculated  to  en- 
courage  and  tempt  the  children  tn  tbdr 
pranks  and  ventares  abont  tbe  place,  while 
and  at  the  same  time  those  same  articles  af* 
forded  to  the  school  district  the  means.  In  a 
tern  moments'of  time,  to  have  made  tbe  placs 
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alDUMrt  or  tynlte  ImpoBslble  of  danger.  In  onr 
view,  npon  the  qnesHon  ot  whetbw  the  at- 
trmcUveness  of  the  dangerous  place  was  sndi 
as  to  entice  dilldren,  and  at  tlie  same  time 
such  as  to  conatantly  soggest  to  the  sdiool 
district  and  its  officers  the  reasimable  prob> 
ablll^  of  Just  such  or  a  similar  acddmt, 
there  can  be  no  room  for  an  OKdnlon  other 
than  ttiat  it  was  one  for  the  Jury.  Jmgenson 
T.  Onjx,  86  Wash.  273,  160  Pac.  419.  U  B. 
A.  1915F,  988. 

[2]  Aa  to  the  other  point,  tta  boy  had  tlie 
impUed  CMisent  of  the  sdiool  district  and  the 
teachers — at  leaat  there  had  been  no  objec- 
tion made  In  any  manner — to  engage  In  play 
orer  and  about  the  pit  He  had  (disced 
oUier  nnall  boys  perform  the  same  feat  with- 
out mishap.  Uls  iwarnior  at  attonptlng  to 
Kcecute  the  trick  to  which  the  boya  had  been 
challenged  by  other  playmatu  was  similar 
to  Uiat  of  those  who  preceded  him.  In  the 
midst  ot  the  ydls  and  commotion  ot  his  com: 
rades  he  lost  his  balance,  fdl,  and  was  In- 
jured. Assume,  as  contended  by  the  appel- 
lant and  approved  by  the  trial  court,  that  the 
boy,  of  average  mental  capacity  tor  one  of 
bis  age,  was  not  exempt  from  the  charge  of 
contributory  negligence,  stUl  it  cannot  be 
held  as  a  matter  of  law  tb^  he  acted  with 
less  care  than  an  ordinarily  reasonable  and 
prudent  child  of  his  age  would  exn^dse  un- 
der the  same  circumstances,  sorroondlnga, 
and  conditions. 

[3]  At  the  close  of  resptmdent's  case  her 
attorney  moved  the  court  that  the  complaint 
be  amended,  in  accordance  with  the  testimony 
of  the  boy,  so  as  to  allege  that  the  place  was 
an  attractive  one  to  children.  The  motion 
was  granted  over  the  objection  of  the  appel- 
lant This  ruling,  together  with  the  giving  of 
certain  Instructions  which  In  part  cover  this 
view  of  the  caBOk  it  la  claimed  was  reversible 
error.  It  Is  not  <*'n*"">d,  as  we  understand, 
the  inatmctlCNDui  were  wrong,  If  the  ruling  oa 
the  motkm  to  amend  the  complaint  was  not 
erroneous.  It  is  doubtful  if  there  was  any 
necessity  for  the  amendment,  npon  a  consid- 
eration of  the  whole  of  the  complaint  The 
name  gircn  to  the  effect  sndi  a  place  had 
upon  the  children  Is  not  so  Important  as  the 
ultimate  facts,  which  were  already  pleaded, 
^tbont  qnestlott  that  portion  of  tha  teeti- 
nuny  that  encouraged  the  motion  was  the  ac- 
count given  by  the  b<^  of  the  i^ace,  the  dr* 
comstanceB.  and  ot  the  Injury,  without  any 
objections  to  his  testimony,  which  was  ctm- 
Biderably  amplified  in  this  particular  upon 
his  cnNB-examination,  Crcan  which  we  have 
taken  the  history,  by  the  questions  and  an- 
swers hereinbefore  set  out  Upon  granting 
flw  motl<m,  no  surprise  was  claimed,  nw  con- 
tinuance asked  for,  by  the  sKi^lant  The 
natter  was  within  the  dlacratlon  ot  the  trial 
ooorti  which  was  in  no  sense  abused,  while 
the  lastrttctlons  la  r^atlon  thereto  were 


[4]  In  the  InatrucUoDS  the  court  dearly 
ai^  fully  defined  contributovy  negligence  and 
Its  effect,  and  ptdnted  out  that  in  considering 
tills  defense  the  jury  should  peaa  upon  tiw 
questl<m  aa  to  vrtiether  the  boy  appredated 
the  dangers  to  'vtbixii  he  waa  subjected  and 
that  his  aMwedatlon  would  depwd  upot  bla 
intdllgence  and  oiperlence,  more  than  upon 
his  age.  It  la  admitted  by  the  appellant  that 
the  Instructions  were  good  aa  far  as  Quv 
wait,  but  that  they  £ailed  to  give  the  jury  a 
standard  by  whidi  to  measure  the  conduct  of 
the  boy  after  cmaldwlng  his  ezperlenoe  and 
lntelllgaic&  Accordingly,  tt  Is  oontoided  the 
court  should  have  given  In  this  connection  an 
Instructkm,  leqnested  by  the  appellant,  to 
the  effect  that.  If  the  jury  believed  the  boy 
did  not  use  such  cue  as'a  person  of  his  ca- 
pacity, age,  and  oqierience  would  have  <Hrdi- 
narlly  uaed  nndtf  the  drcnnutanoas  sur- 
rounding him  at  that  tlme^  and  that  ancb 
laf^  of  care  contributed  to  the  Injnrlea  ana- 
plained  ot,  thai  he  waa  guilty  of  ccmtrlbutOTy 
negllgenoB,  and  the  verdict  should  be  for  the 
defendant  Counsel  rq;>ly  iqwn  the  case  of 
Ultch«dl  r.  Tacoma  By.  A  Motor  Oo.,  9  Wash. 
120.  87  Pac.  841,  wherein  the  role  Is  stated  to 
be  that  it  la  necessaiy  tor  the  jury  to  aeoer- 
tain  if  the  injured  child  made  audi  use  of  its 
capacity  to  erardse  care  aa  tiie  law  required, 
and  that  tiie  Instructions  bbouid  furnish 
the  rule  by  whldi  that  foct  was  to  be  deters 
mined.  The  rule  is  a  correct  one,  and  as  a 
matta:  of  fact  was  observed  In  the  presoit 
case. 

[1]  In  another  paregraiA  of  the  Instruc- 
tlons  the  Jury  had  been  advised  "a  perstm  Is 
guilty  of  negligence  when  he  fails  to  e:EerciBe 
ordinary  and  reasonable  care;  that  Is  to  say, 
such  care  as  an  ordinarily  reasonable  and 
prudent  person  would  ezerdse  under  the 
same  circumstances,  surroundings,  and  con- 
dltions."  This  was  as  efTectlve  as  the  we  re- 
fused as  a  guide  by  which  to  measure  the 
ccmduct  of  the  boy  after  consldodng  his  ex- 
perience, age,  and  IntelUgoice,  considered 
with  the  definition  of  ctmtrlbntory  negligence 
and  its  effect  as  contained  in  the  other  in- 
structions referred  to.  The  order  of  pladug 
the  instructions  together,  and  the  particular 
language  to  be  used  in  properly  expressing 
the  rules,  are  at  the  dioloe  of  the  trial  court 

[S]  The  argument  made  on  the  assignment 
that  the  trial  court  erred  in  dmylng  a  mo- 
tion for  a  new  trial  presaita  tb»  additional 
contention  that  the  damages  awarded  are  ex- 
cessive. In  addition  to  what  has  already 
beoi  said  as  to  the  extait  of  the  injuries,  the 
record  ahowa  that  the  boy  still  suffers  at 
times,  and  especially  at  play,  and  that  be- 
sides the  injury  to  the  btme  and  ankle  Joint, 
the  foot  iB  permanently  injured  also.  That 
there  Is  permanent  injury  is  shown,  not  only 
by  the  i^lnlons  of  the  surgecma,  but  by  tbe 
ascertainment  and  description  by  them  of 
conditions  that  satls^  the  layman  ot  audi 
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Injuries.   Located  as  th^  are  In  the  foot, 
and  at  the  end  at  the  boae  in  the  ankle  joint, 
we  are  satisfied  the  verdict  la  not  ezosHlTe. 
Judgment  affirmed. 


HOLCOMB,  MOUNT, 
ICAN,  J  concur. 


STATE  V.  KELOH. 


MAIN,  and  TOIi- 


(Nft.  IS2S7.) 

Feb.  28, 


(Snpreme  Court  of  Waafalncton, 
1921.) 

1.  CrlmlDal  law  «=»I204— Seiiteiea  after  eon- 
vIotloH  of  graid  larceny  not  essential  to  In- 
formatloB  for  belBo  an  habitual  criminal. 

An  objection,  in  a  prosecution  for  beiog 
an  Imbttoa}  crim^ial,  under  Bern.  Code  1015,  S 
2288,  tiiat  the  Information  was  brought  prior 
to  sentence  on  oonTietion  of  sttani  larony,  keld 
not  Talld,  since  the  later  proaecotion  is  not 
nqiplemental  to  the  larceny  prosecution. 

2.  Criminal  law  ^1204— Prosaeutloa  for  belno 
an  babitaal  erlnlnai  Is  an  iBdepandsnt  and 
not  onninlativa  prooeedlng. 

A  prosecution  undw  Bern.  Code  1915,  1 
2286,  for  being  an  habitual  criminal  Is  not  a 
Bupplemeotal  proceeding  but  an  independent 
cumulative  one,  and  the  only  thing  necessary  is 
that  defendant  shall  theretofore  have  been 
convicted  of  a  crime  of  whidi  fraud,  or  intent 
to  defraud,  is  an  element,  or  ot  petit  larceny,  or 
of  some  felony,  before  tbe  new  proceeding 
charging  the  defeodant  with  being  an  habitu^ 
crim^al  may  be  prosecuted. 

3.  Criminal  law  «=s>304 (1 3)  ~  Judicial  notleo 
court  has  several  Judaea. 

The  Supreme  Court  may  take  judicial  no* 
tice  that  tbe  superior  court  ot  Sbg  county  ia 
composed  of  several  judges. 

4.  Criminal  law  «s»l204— Any  mo  of  npertor 
Jadpet  for  oonn^  eonld  pass  sentence  on 
oonvletlan  ftf  Mnfl  habltnal  criminal. 

Where  one  was  convicted  under  Bern.  Code 
1915t  I  2286,  of  being  an  habitual  criminal,  tbe 
scBtanee  of  life  imprisonment  to  be  imposed 
being  mandatory,  no  discretion  is  involved,  and 
under  that  statute  "the  court"  consisted  of  any 
or  all  of  tbe  superior  judges  of  that  coun^, 
any  one  of  whom  could  pass  the  sentence. 

Departmgit  1. 

Appeal  from  Superior  Court,  King  Ooonty ; 
Boyd  J.  Tallman,  Judge. 

Charles  W.  Kelch  was  convicted  of  being 
an  habltoal  criminal  and  he  appeals.  Af- 
firmed. 

JaoMfl  M.  Palmer,  of  SeatUe,  tot  appellant 
Fnd  0.  Brown  and  Jna  A.  Frater,  t»oth 
of  Seattle,  for  tbe  State. 

HOLCOMB,  J.  Tba  Kpg^OMat  appeals 
from  a  conviction  and  sentence  to  life  Impris- 
onment upon  a  cbaige  of  being  an  haUtual 
criminal. 


Ten  assignments  of  error  are  made,  which, 
condensed,  are  sobatantlally  as  f<^ows:  (1> 
That  appellant  should  have  been  sentenced 
after  being  convicted  of  grand  larceny,  and 
before  the  seomd  Information,  dmrglng  him 
with  being  an  habltnal  criminal,  was  filed ;  (2) 
that  the  court  should  have  quashed  the  in- 
formation charging  appellant  with  being  an 
habltnal  criminal;  ^  that  the  same  judge 
who  tried  him  on  the  charge  of  grand  larceny 
should  also  have  tried  him  on  the  charge  of 
being  an  habitual  criminal ;  <4)  that  the  court 
which  tried  him  for  being  an  habitual  crim- 
inal erred  In  not  sentencing  htm ;  and  (5)  that 
tlie  court  which  did  sentence  him,  being  Ute 
same  court  which  tried  and  convicted  him  of 
grand  larceny,  erred  In  sentencing  him  to  life 
imprisonment  after  b^g  advised  by  the 
prosecuting  attorney  that  appellant  had  been 
convicted  of  being  an  habitual  criminal,  and 
that  the  court  was  wholly  without  jurisdic- 
tion to  so  pass  sentence  upcm  him. 

Appellant  brings  up  two  records:  (1)  The 
conviction  of  grand  larceny  after  trial  before 
his  honor,  Judge  Jurey,  and  <2)  of  a  convlo- 
ttoa  of  being  an  habitual  criminal  upoa 
three  convictions  for  felony. 

[I-SI  The  ori^nal  information  is  not  as- 
sailed, and  there  is  no  question  of  the  suffi- 
ciency of  the  Information  or  the  proceedings 
upon  whldt  be  was  tried  on  the  charge  of 
grand  larceny  before  Judge  Jurey.  There  is 
no  attack  made  upon  the  second  information, 
except  upon  the  ground  that  tbe  state  had  no 
right  to  file  such  second  or  supplemental  in- 
formation prior  to  appellant's  being  sentenc- 
ed npiMi  the  conviction  of  grand  larceny  by 
the  judge  before  whom  he  was  tried  therefor. 
Upon  his  conviction  of  grand  larceny,  and  be- 
fore his  sentence;  the  state  filed  a  supplemoi- 
tal  or  further  Information  charging  him  with 
being  an  habitual  criminal,  from  having  been 
three  times  convicted  of  crime,  as  denounced 
In  the  statute  upon  habltnal  criminals  (seo- 
iUm  2286,  Rem.  Code) ;  and  upcn  this  second 
infmnatlon  anwUant  was  tried  before  an- 
other Judge  of  the  sup^or  court  of  rang 
countjr,  his  honor,  Judge  TaUman.  Upcoi  bis 
plea  to  the  lafinmation  be  was  placed  v^tm. 
trial  before  a  Jury,  and  upon  Qw  record  was 
ooDvicted.  He  was  than  taken  before  Judge 
Jurey,  who  tried  Urn  1^wn  tbe  grand  lar- 
ceny charge,  and  by  blm  sentenced,  an  tiie 
statute  requires,  to  life  Inqwlsonment 

We  think  thore  Is  no  merit  In  any  of  ap- 
pellant's coDt^tions.  We  have,  in  State  r. 
Driscoll,  86  WfldL  24S,  ISO  Pac.  2,  hdd  that 
under  tbe  pravioiiB  statutes  (sections  2178 
and  2170,  BenL  &  BaL  Code),  whldi  vae  sn- 
perseded  by  sectiim  1^86,  Bem.  Code  (State 
V.  Oustafs<MD,  87  Wasb.  618,  162  Fac.  885; 
State  V.  Cots,  9i  Wash.  168,  161  Pac.  1110), 
although  the  statute  made  do  provlskm  for 
another  judge  to  try  a  defendant  on  a  sup- 
plemental information,  the  statute  provided 
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that  the  atate  AaSU  before  sentence,  Impend 
a  jxiTj  to  txy  tbe  facta  of  aocb  foimer  con- 
Tietion ;  and  Utat,  althooiA  the  atatate  made 
no  ffnvi^fm  tm  another  judge  to  try  tbe  de- 
fendant upon  a  supplemental  Information, 
nevertheless  this  court  took  notice  of  ttu 
fact  that  tbe  supertor  court  of  King  countT' 
la  composed  of  several  judges.  We  conclud- 
ed that  because  the  facts  were  detwmln- 
ed  by  dUferent  Judges  of  that  court  It  oonld 
not  be  considered  that  these  facts  were  not 
determined  by  the  court,  and  that  It  was  not 
orrOT  for  ^tlier  Judge  to  talce  Into  ocmaiderap 
tlon  both  Terdlcts  In  determining  what  sen- 
tenoe  sbonld  be  pronounced.  In  that  case 
It  was  p<dnted  oat  that  Judge  Bonald  did 
not  sentence  tbe  appellant  there  up<m  tbe  or- 
iginal trial  before  Judge  B<mald;  that  a  saj^- 
plemental  trial  was  bad,  and  that  Judge 
GUUam,  before  whom  the  supplemental  trial 
was  bad,  entered  the  sentence.  We  held  also 
that  It  was  not  necessary  to  pronounce  Judg- 
ment upon  tbe  original  ctxirlctlon  before  a 
trial  was  had  on  the  eui^lemental  Informa- 
tion. 

The  presait  statute  (section  2286,  Rem. 
Gode)  does  not  refw  to  the  proceedings 
against  a  perstm  as  an  habitual  criminal  as 
supplemental  proceedings,  or  the  Information 
as  a  supplffinental  Infonnatian.  It  simply 
provides; 

"Brery  person  convicted  In  this  state  of  any 
criiDe  of  which  fraud  or  intent  to  defraud  is  an 
element,  or  of  petit  larceny,  or  of  any  felony, 
who  shall  previously  have  been  convicted, 
whether  in  this  state  or  eUewhere,  of  any 
crime  wfaidi  under  the  laws  of  this  state  would 
amount  to  a  felony,  or  who  shall  previously 
have  been  twice  convicted,  whether  In  this 
state  or  elsewhere,  of  petit  larceny,  or  of  any 
misdemeanor  or  gross  misdemeanor  of  which 
fraud  or  intent  to  defraud  is  an  element,  shall 
be  adjudged  to  be  an  habitual  criminal  and  shall 
he  punished  by  impiisonment  in  tbe  state  pen- 
itentiary for  not  less  than  ten  years. 

"Every  person  convicted  in  this  state  of  any 
crime  of  which  fraud  or  intent  to  defraud  is 
an  element,  or  of  petit  larceny,  or  of  any  fel- 
ony, who  shall  previously  have  been  twice  c<m- 
victed,  whether  in  this  state  or  etoewhere,  of 
any  crime  which  under  the  laws  of  this  state 
woold  amount  to  a  felony,  or  who  shall  previ- 
ously have  been  four  times  convicted,  whether 
in  this  state  or  elsewhere,  of  petit  larceny,  or 
of  any  misdemeanor  or  ^oss  misdemeanor  of 
which  fraud  or  intent  to  defraud  is  an  element, 
sball  be  punished  by  imprisonment  in  the  state 
penitentiary  for  life." 

Under  tbls  statute  a  proceeding  Is  not  a 
siqiplemental  proceeding  to  CMTlct  a  per- 
Bim  of  being  an  habitual  criminal;  it  Is  a 
cnmnlatlTe  i^roceeding,  and  tbe  only  tblng 
that  Is  necessary  Is  tbat  tbe  defoidant  sball 
theretofore  have  been  convicted  of  a  orlms 
of  whlidi  fraud  or  Intent  to  defraud  la  an 
elcmoit,  or  of  petit  larceny,  or  of  some  felony, 
befm  tbe  new  proceeding  charging  the  de- 
fendant with  being  an  habitual  criminal  may 


be  prosecuted.  Under  tibls  statute,  altbongh 
we  never  had  this  exact  question  psesented 
to  Ds  before  tbe  language  of  Judge  Ghad- 
wlck  In  his  separate  concurring  oplnioD  in 
State  Oots,  mpn,  is  appUcablew  In  bis 
separate  oononrrbig  <K>lnlMi  be  says: 

*Trhe  habltoal  criminal  stetote  does  not  re- 
quire a  charge  of  a  substantive  crime,  ^e 
Buffidency  of  tbe  original  infonnatitui,  tiie  facts 
necessary  to  sDstsin  a  cravlctifni,  and  the  ordi- 
nary roles  governing  pleadings  in  criminal  cases 
have  no  application  whatever.  When  the  pros- 
ecuting attorney  baa  charged,  by  simple  refer- 
ence to  the  judgments,  that  a  party  has  been 
convicted  three  times,  he  has  done  aH  that  tbe 
law  requires,  for  it  is  not  a  question  of  guilt 
or  innocence,  but  merely  a  question  involviag 
a  state  of  tbe  record,  eittier  in  the  court  where 
the  charge  is  msde,  or  some  other  oourt.  It 
is  necessary,  when  ideading  a  judgment,  to  ssy 
no  more  then  that  a  judgment  (describing  it) 
vras  rendered  in  a  certain  court  at  a  certain 
time.  Tbe.  only  plea  open  to  one  so  ehargfed 
is  tbat  of  nul  tiel  record,  or  that  the  judgment 
has  been  satisfled  in  some  way  recognised  by 
the  Uw." 

We  adopt  tiiat  reasoning  as  appn^rlato 
here.  The  charge  of  being  an  habitual  crim- 
inal was  an  lnde[)endent  charge  and  not  a 
continuation  of  the  previous  prosecutlcm  for 
grand  larceny,  except  that  there  bad  to  be  a 
previous  convlcdon  of  grand  larceny  or  some 
such  diarge  before  the  subsequent  charge 
would  11a 

[4]  Nor  was  it  KToneoas  for  another  Judge 
of  tbe  superior  court  of  tbat  county  to  pass 
sentrace  npon  the  person  found  guilty  of  be- 
ing an  habitual  criminal,  for  tbe  reason  tbat 
there  Is  no  discretl(»i  Involved.  The  sentoice 
to  be  Imposed  was  mandatory.  Hie  court  of 
that  county,  under  the  language  of  the  statp 
nte,  was  any  or  all  of  the  judges  of  that 
county,  and  any  of  them  could  pass  the  aai- 
tence  Imposed  by  law. 

Finding  no  error,  tbe  judgmoit  and  sen- 
tence are  affirmed. 

FULLERTON.   MACKINTOSH,  and 

BRIDGES,  JJ.,  concur. 

PARKISR,  C.  J.  (concurring).  I  fear  tbnt 
tbe  language  of  this  decision  emphasdses  too 
strongly  the  lndq;>a3dence  of  a  habitual  crim- 
inal prosecutlCHi  fr<»u  a  previous  prosecu- 
tion for  another  oCFense,  and  that  the  deci- 
sion leaves  some  room  for  arguing  that  a  ha- 
bitual criminal  prosecution  can  be  lawfully 
had  after  and  entirely  Independent  of  a 
prosecution  In  whldi  a  final  judgment  and 
sentence  are  rendered  npon  an  Infbnnatiott 
charging  another  offense.  I  am  convinced 
tbat  tbe  tamgnags  ot  tbe  statute  means  tbat 
a  habitual  criminal  vcoseenUoB  can  be  bad 
OQly  after  a  finding  of  guilt  of  anotber  of- 
fense and  before  the  rendering  at  judgment 
and  sentenoe  upm  soch  flndlnft  yrtltSi  is 
what  was  done  In  this  case;  and  that,  after 
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final  judgment  and  sentence  rendered  upon 
such  finding  of  gnllt  ot  another  offense,  ju- 
risdiction over  the  cause,  including  jurisdic- 
tion to  proceed  under  the  habitual  criminal 
statute,  ceases  to  exist  If  this  be  not  the 
law,  one  might  be  accused  and  found  guil- 
ty of  a  number  of  spedSed  offenses,  have 
judgments  rendered  against  him  thereon,  pay 
the  penalty  of  each  conviction,  and  there- 
after be  subject  to  prosecutlOT  as  a  haUtual 
criminal  unconnected  with  any  other  prosecu- 
tion. I  hardly  think  Qie  foregoing  decision 
means  to  open  the  way  to  such  a  holding,  but 
I  do  concave  that  ita  language  furnishes 
some  room  for  argument  looking  to  that  end. 
While  I  am  of  the  <^lnlon  that  the  trial  court 
did  not  commit  error  in  entertaining  jurisdic- 
tion in  the  habitual  criminal  prosecution,  I 
tWnfc:  that  court  would  have  c(»nmltted  fatal 
error  bad  it  entertained  such  jurisdiction  aft- 
er rendering  final  judgment  and  sentence 
upon  the  verdict  in  the  larceny  prosecution. 

I  cfflicnr  in  the  result  readied  by  the  ma* 
Jorlty. 


SIMON  V.  LEVY  et  al. 


(No.  tsmo.) 

Feb.  17, 


(Supreme  Court  of  Washington. 

1921.) 

f.  PartnenMp  «»5a-evldeMe  hthf  eiflloleet 
t»  sstabllsh  that  otrCalM  ffeo*  bstoBoed  to 

inrtaenHIP* 

On  petition  for  right  to  administer  goods 
belonging  to  a  partnership  condsting  of  peti- 
tioner and  his  deceased  brotlier,  evidence  Aeld 
snfficlent  to  eatabllsh  that  there  was  a  partner- 
ship as  to  tile  goods  in  qnestiim. 

2.  Partnership  «3376  — Interests  pmnmsd 
eqoal  In  dsenee  of  eompotOBt  oeitrary  ovl- 
denee. 

Where  partneralilp  in  goods  Is  establidied, 
equal  interest  will  be  presomed  without  com- 
petent evidence  to  show  different  interests. 

8.  Partnership  ^9252  —  PetltloalB|  partner 
held  qualified  by  retldoiee  to  administer  part- 
nership goods. 

Upon  an  application  under  Laws  1917,  it. 
■064,  i  88,  giving  the  surviving  partner  the  pri- 
mary right  to  administer  upon  partnersblp 
PK^rt^t  evidence  Md  to  show  that  the  sur- 
■rivbig  partner  liad  acguired  a  reaideDce  In  the 
state  by  intention  and  acts  soffident  to  qualify 
him  to  administer. 

Department  2. 

Appeal  from  Snperlor  Court,  King  Conntr* 
Clay  Allen,  Judge. 

FetitlQD  by  Barney  Blmon  against  Zelma 
Levy  and  another,  individually  and  as  ad- 
ministrators of  tbe  estate  of  Louis  Levy,  de- 
oaased,  ,and  the  National  Surety  Company, 
for  letters  of  adrntolstiatlcm  permitting  peti- 
tioner to  admlnlater  partnership  property 
belonging  to  himself  and  the  deceased.  From 


a  judgment  therein  the  petitioner  appeals. 
Reversed  and  remanded,  with  dlrecttons  to 
appoint  petitioner  as  adminlatmtor  of  the 
partnership  estate. 

Arthur  C.  Bannon  ahd  Peters  ft  PavnUl,  aU 
of  Seattle;  for  appellant 

Walter  B.  Allen,  of  SeatOe,  for  respond- 
ents. 

MOUNT,  J.  This  appeal  is  from  an  or- 
der of  the  lower  court  denying  the  appellant 
the  right  to  administer  the  partnership  pit^ 
erty  belonging  to  app^ant  and  his  deceased 
brother.  There  are  but  two  questions  In  the 
case:  (1)  Whether  there  was  a  partnersblp 
existing  between  the  appellant  and  his  de- 
ceased brother;  (2)  was  the  appelant  dis- 
qualified by  rraaon  of  nonrealdence? 

The  fiicts  are  brl^y  as  folloira:  The  appel- 
lant and  Louis  Levy  during  his  lifetime  were 
full  brothers.  On  January  14,  1819,  Louis 
Levy  died  In  the  dty  of  Seattle.  At  that 
time  the  at^llant  was  In  Anchorage,  Alaska. 
He  was  notified  of  hla  brother's  death,  and 
Immediately  left  tor  Seattle.  Pending  his 
arrival  an  agent  in  Seattle  filed  a  petition, 
praying  that  the  appellant  be  appointed  ad- 
ministrator of  the  {wrtnershlp  estate  of  the 
appellant  and  his  deceased  brother  In  Seat- 
tle. Upon  the  same  day  that  Louis  Levy 
died  Berahard  Levlnson  was  appointed  a  spe- 
cial administrator  to  take  charge  of  the  prop- 
erty left  by  the  deceased.  Thereafter  Mrs. 
Levy,  the  widow  of  the  deceased,  flted  a  petl- 
tim,  praying  that  she  and  Mr.  Levlnson  be 
appointed  general  administrators.  They  were 
so  appointed. 

Upon  the  hearti^  of  tbe  appellant  for  ap- 
pointment as  administrator  of  the  partner- 
ship estate  the  court  denied  the  appt^ntment. 
Upon  the  question  of  whether  or  not  the  prop- 
erty in  possession  of  the  deceased  at  the 
time  of  his  death  was  partnership  property, 
much  evidence  was  Introduced.  This  evi- 
dence consisted  principally  of  letters  written 
to  and  from  the  brothers  during  the  life- 
time of  Mr.  Levy.  Uptm  hearing  all  the  evi- 
dence the  trial  court  was  of  the  opinion 
that  a  large  portion,  If  not  all,  of  the  prop- 
erty was  partnership  pn^ierty,  bat  tbat  the 
Interest  of  eadi  partnor  tn  the  prpperty  was 
not  shown. 

[1]  It  appears  tbat  prior  to  tlie  year  1914 
the  two  brothers  had  been  In  partnership  In 
tbe  general  merchandise  business  at  Fair^ 
banks  In  Alaska.  At  that  time  thae  wwa 
written  arUdes  of  ocniartnership  existing  be- 
tween the  broths  On  July  15,  1914,  Bar^ 
ney  Simon,  the  appellantr  sold  hla  interest  in 
the  partnership  business  In  Fairbanks  to 
his  brother  Louis  Levy.  Thereupon  Mn 
Simon  went  to  Andiorage,  and  oi>ened  a  gen- 
eral mercbandiae  store  on  his  own  account, 
while  his  brother  continued  the  busIneBB  at 
Fairbanks  on  his  own  account'  Ttiere  was 
no  partnership  existing  at  tbat  time,  and 
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the  two  businesses  were  operated  separately. 
In  the  smnmer  of  1918  LonU  Levy  shipped 
what  goods  he  thai  had.  at  Fairbanks  to 
Seattle.  Tbe  appellant  shipped  a  large 
amooBt  of  goods  from' Anchorage  to  his  broth- 
er in  Seattle.  All  these  goods  were  stored 
In  Seattle.  The  letters  passing  between  the 
two  brothers  show  that  they  were  jobitly 
interested  in  the  goods  which  were  shipped 
both  from  Falrbanlns  and  Andiorage  to  Seat- 
tle, and  that  tttese  goods  were  i^ipped  to 
Seattle  for  the  purpose  of  4n>enlng  and  con- 
ducting a  Jobbing  and  retail  mercantile  busi- 
ness. Tbe  appellant  at  Andiorage  was  dis- 
posing of  hla  stoA  and  cdoeing  out  his  busi- 
ness there  for  the  purpose  of  removing  to 
Seattle  and  joining  his  brother  X^vy  In  the 
conduct  ot  tbo  Seattle  business.  Be  had 
shlived  out  from  Anchorage  to  Seattle  goods 
wbidii  be  estimated  at  $40.00a  He  still  bad 
on  hand  at  Andiorage  goods  which  he  ea- 
timatod  at  $1SJOOO  which  he  was  endeavwlng 
to  close  out  It  was  agreed  betweet  the 
brothers  that  shortly  after  the  first  of  die 
year  1019  the  ai^dlant  would  come  to  Seattle 
and  assist  ills  brother  in  cmidncUng  tbe 
business.  He  had  also  shipped  a  large 
quantity  of  hJs  hoosehidd  goods  trom  An- 
chwage  to  Seattle.  Before  he  had  dosed 
out  his  buBlnees  In  Anchorage  he  received  the 
news  of  bis  broOier'B  death,  and  Imme^tdy 
left  Anchorage  and  came  to  Seattle. 

[S]  ^nie  trial  court,  as  we  have  abore  stat- 
ed, was  of  the  oplni<m  that  there  was  a  co- 
partnership existing  between  the  two  broth- 
ers in  goods  wbidi  had  been  shipped 
by  each  of  them  to  "Seattle  at  the  time  of 
the  brother's  deatb.  We  are  satlsfled  upon 
tbe  record  that  these  goods  were  partner^ 
sUp  goods,  and  that  tbe  brothers  had  an 
agreement  and  understanding  betfreen  them- 
selves that  they  were  to  be  used  as  partner- 
ship goods  In  the  city  of  Seattle.  Equal  in- 
terests will  be  presumed  without  competent 
evidence  to  show  different  tnterests.  20  B. 
C.  L.  p.  1023. 

[3]  The  statute  provides,  at  section  88  of 
chapter  156  of  the  Lews  of  1917,  as  follows: 

"Tbe  whole  of  the  partnership  property  shall 
be  adminiBtered  by  such  executor  or  adminis- 
trator,  udI^bb  the  anrviying  partner  shall  with- 
in five  days  from  the  filing  of  the  inventory,  or 
Buch  furUier  time  as  the  court  may  allow,  ap- 
ply for  the  admiDlstration  thereof.  If  be  so 
apply,  he  shall  be  entitled  to  administer  tbe 
partnership  pn^rty  if  tbe  court  find  Uni  to  be 
quaUfied." 

It  is  apparent  from  this  provision  of  the 
statute  that  the  surviving  partner  Is  enti- 
tted  to  preference  to  administer  upon  the 
partnership  estate,  provided  he  files  bis  ap- 
pUcatloQ  within  time.  Appellant  did  so  file 
in  this  case.  So  that  the  remaining  ques- 
tion is,  Was  the  appellant  qualified? 

Upon  this  question  the  appellant  testified 
u  follows: 


"Q.  At  the  time  yon  d4>ped  these  goods 
from  cither  Andiorage  or  Ftdrbonhs—  A.  An- 
chorage. Q.  Ton  shipped  some  of  your  house- 
hold goods,  didn't  yoa?  A.  Tee.  Q.  Yon  sent 
yoar' little  girl  down  here  too,  didn't  yon?  A. 
Yes,  sir.  Q.  She  is  here  now,  is  she?  'A.  Tes. 
Q.  It  was  your  inteotioQ  to  reside  in  this  city? 
A.  Tes,  sir.  Q.  It  is  now  yoar  intention  to  re- 
side here?  A.  Yes,  sir.  Q.  How  mnch  of 
your  household  goods  are  there  here?  A.  Oh. 
there  is  mostly  everything  I  had  tiiere.  Q. 
Where  is  that  stored?  A.  Stored  in  the  ware- 
houses. Q.  In  the  same  warehouse  these  goods 
are?  A.  Same  warehouse,  yes." 

On  cross-examination  he  testified  as  fol- 
lows: 

"Tbe  statement  that  yon  made  on  oatli  in 
the  former  hearing  that  your  home  was  In 
Fairbanks  is  true,  is  it  not?  A.  No.  Q.  It  is 
not  true?  A.  My  home  was  In  Anchorage.  Q. 
In  Anchorage,  I  mean.  A.  Yes.  Q.  Your  wife 
is  in  Andior^e?  A.  My  wife  is  In  Andiorage, 
yes." 

And  on  redirect  examination  be  testified 
as  follows: 

"Q.  You  have  considerable  merchandise  up 
there  yet,  haven't  you— at  Anchorage?  A.  Tes. 
Q.  Which  yoa  are  endeavoring  to  sell  outi  A. 
YeiL  Q.  Your  wife  is  in  charge  of  it?  A.  Yes. 
Q.  It  is  bona  fide  your  intention  to  reside  in 
this  city?  A.  Yes,  sir.  Q.  And  bring  your 
wife  here  later?  A.  Yes,  sir.  Q.  As  soon  as 
the  stock  is  sold  out?  A.  Yes.  Q.  (by  the 
Court):  What  Is  the  status  viOt  respect  to 
that  stock  of  soode— are  you  replenishing  the 
stock?  A.  Yes.  Q.  That  is  tiie  same  stock  of 
goods  yoa  spoke  of  heretofore?  A.  Yes,  sir." 

We  are  satisfied  that  under  this  eridence 
the  appellant  was  qualified  to  act  as  admini- 
strator of  the  partnership  estate.  The  rula 
is  stated  In  19  Corpus  Juris,  at  page  408»  as 
follows:' 

"In  the  absence  of  any  statntory  regnlation 
of  the  subject,  no  definite  period  of  residenee 
or  qiecified  length  of  time  in  a  particular  phwe 
is  required, to  establish  a  domicile,  but  when 
coupled  wilii  the  element  of  intent,  any  rcrf* 
dence,  however  short,  wOl  be  soffldrat,  even 
if  it  is  but  for  a  day.  Although  a  long-contin- 
ued residence  in  one  place  is  often  regarded  as 
strong  evidence  or  even  a  controlling  drcnm- 
stance  in  determining  the  question  of  domicile, 
residence  alone,  however  long  continued,  even 
for  a  period  of  years,  will  not  alone  effect  a 
change  of  domicile,  in  absence  of  the  requisite 
intention." 

In  the  case  of  McCoid  t.  Romd^  89  WaA. 
1,  80  Fac.  79S,  we  said: 

"And  it  is  wdl  estaUished,  as  a  matter  of 
law,  that  a  man's  residence  tm  not  necessarily 
controlled  by  the  residence  of  his  family. 
*  •  *  It  is  also  wdl  established  Oat  a  man's 
domicile  is  determined  by  his  actual  residenoe, 
coupled  with  his  lotentioD  to  remain,  irtespc^ 
tive  of  tbe  residence  ot  his  family." 

In  the  case  <HC  In  re  Newman,  124  Gal. 
(03,  ST  Fac.  687,  4S  U  B.  A.  m  where  tlw 
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exact  point  now  under  discuasiOD  was  passed 
npon,  tlie  court  said: 

'^t  la  nmtendsd  tiiat  petitioner  was  not  a 
resident  of  OtUfomia.  and  Oierefore  wao  sot 

entitled  to  letters.  She  testified  that  she  came 
to  this  state  beesuse  her  husband  left  an  estate 
here;  that  if  he  had  not  left  each  an  estate  ebe 
would  not  hare  come,  but  that,  being  here,  it 
was  her  intention  to  remain  and  make  this  her 
fnture  home.  The  court  found  in  her  favor. 
Her  Intention  constitnted  the  material  issue." 

So  la  this  caae  It  dearly  appears  from  the 
evidence  without  any  dispute  that  the  ai^el- 
laut  intended  to  remain  In  this  state.  He 
had  shipped  most  of  hla  hous^ld  goods  from 
Anchorage  to  Seattle.  Be  had  brought  his 
tittle  ^rl  down  here,  and  announced  his  In- 
tuition of  coming  to  Seattle  to  conduct  the 
business  and  declared  his  Intention  of  remain- 
ing here.  His  wife  was  at  4n<diorage  at  that 
time,  but  she  was  left  in  poaBessIm  of  a 
small  amount  of  goods  which  she  was  endeav- 
oring to  close  out  in  order  that  the  fanrlly 
might  move  to  Seattle.  It  is  true  the  appel- 
lant tefltifled  that  he  was  renewing  his 
stock  there,  but  tbat^  no  doubt  was  for  the 
purpose  of  more  advantaceoudy  closing  out 
the  remnants  of  his  depleted  stock.  We  think 
It  is  plain  under  the  eridoice  that  he  was 
at  the  time  of  his  application  a  resldrait  of 
this  state,  and  Intraded  to  remain  here.  We 
are  of  the  opinion  therefore  that  the  trial 
court  erred  in  refusing  to  appoint  the  ap> 
pliant  as  administrator  of  the  partnership 
estata 

Tha  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  dlrectlms  to  appoint  fbe  ap- 
pelant administrator  ot  the  partnership  es> 
tate. 

HOLCOMB,  MITCHELL,  MAIN,  and  TOL- 
MAM.  JJ.,  concur. 


CALDBfCK  «t  ux.  V.  MARYSV1LLE  WATER 
t  POWER  CO.  St  al.    (No.  15950.) 


(Supreme  Coort  of  Washington. 

1931.) 


Feb.  19, 


I.  Witnesses  <S=»27S(5>  —  Cross-exan (nation 
of  plaintiff,  tsstlfylas  to  owssrsfalp  of  land 
held  Improper. 
In  action  against  water  power  company  for 
damage  to  plaintiffs'  land  from  water  from  res- 
•TTolr,  where  one  ot  the  plaintiffs  bad  testified 
on  direct  examination  as  to  th^r  ownership 
of  the  land,  cross-examination  as  to  whether 
the  property  had  not  been  sold  under  ctmtract 
and  as  to  price  received  therefor  held  improper, 
not  relating  to  the  matter  testified  to  on  di- 
rect examination. 

2!  Evidesoe  «=»M3(ll}^eBtlng  lasd  for  ear- 
tail  year  held  Isadmlsslble  on  Issue  of  de- 
erease  Is  martet  value  of  land. 
In  actioa  for  damage  to  plaintiff's  land  from 

water  from  defendant's  reservoir,  where  the 


claim  for  damages  was  based  npon  the  da- 
crease  in  the  market  value  of  the  property  by 
reason  of  the  flooding,  testimony  as  to  plain* 
tiffs  hsTing  rented  the  property  for  particDlar 
year  held  inadmissible. 

3.  Damages  «S360— Beseflt  to  land  froa  ma- 
terial washed  thmon  sot  oossldered  in  ds- 
termlalng  deoreass  Is  market  valus  from 

flooding. 

In  action  for  damage  to  plaintifTs  land 
from  water  from  defendant's  reservoir  on  the- 
ory that  the  water  caused  a  decrease  in  the 
market  valne  of  the  property,  requested  In- 
struction that  plaintiffs  were  not  entitled  to 
reoover  If  the  material  washed  ^on  plaintiff's 
pnqicrty  was  a  benefit  thereto  and  if  the  bene- 
fit was  greater  than  the  damage  held  properly 
refoaed. 

4.  Waters  and  water  oonrses  «s»i79(6)— 
Whettier  eseape  of  water  frem  reservoir  was 
due  to  unpreoedSBtod  rslofall  held  for  Jury. 

In  action  for  damage  to  the  plaintiff's  land 
by  water  from  the  defendant's  reservoir,  the 
qnestlDn  of  whether  the  eseape  of  the  water 
wan  dne  to  an  unprecedented  rainfall  held  In 
view  of  the  conflicting  evidence,  for  the  jury. 

5.  Damapes  «3»2iO(2)—lnstruotloasfaosld  lim- 
it Jury  to  amount  shows  to  have  boas  sus- 
tained by  undisputed  evidence. 

Where  the  evidence  as  to  particular  items 
of  damage  was  undisputed  as  to  the  amount  of 
damages  sustained,  court  ahould  have  Instruct- 
ed jury  not  to  return  a  verdict  In  an  amount  In 
excess  of  the  amounts  testtfled  to  on  such  items 
of  damages. 

e.  Damages  €=;»2I0(2)  ^  Isstruotlos  should 
limit  amonnt  reooverOle  to  that  shown  by 

evidsnoe. 

In  aetiona  for  Injuries  to  both  persons  and 
property,  where  the  evidence  is  clear  and  un- 
disputed as  to  the  amonnt  of  tlie  damage,  the 
court  should  instruct  the  jury  that  their  verdict 
should  not  be  in  excess  of  that  amount,  but, 
where  there  are  different  amounts  testi^ed  to, 
the  jury  should  be  limited  to  tbe  maximum 
amount  testified  to,  and  where  different  amonnts 
have  been  testified  to,  some  of  them  in  excess 
of  tbe  amount  claimed  in  the  complaint,  tbe 
jory  should  be  instructed  not  to  exceed  amonnt 
claimed  in  complaint 

Parker,  G.  J.,  and  Bridges,  Fnllerton,  and 
Tolman,  JJ.,  dissenting. 

En  Banc. 

Ai^teal  fnnn  Superior  Cotirt,  Snohomish 
County :  Bal^  0.  BeU,  Judge. 

Action  by  8.  Ii.  Oaldbldt  and  wifS  against 
the  MarysviUe  Water  ft  Power  Company 
and  others.  Judgment  for  platntUEs,  and  de- 
fendants appeal.  Affirmed  subject  to  plaln- 
tUTs  consent  to  reduction  In  amonnt  of  Juds^ 
ment,  otherwise  new  trial  granted. 

W.  P.  BeU  and  Coleman  &  F<^rty,  all  of 
Everett,  for  am>ellant8. 

Williams  ft  Davis,  of  Sverett,  for  respond- 
ents. 
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lUOKINTOSHt  J.  Prior  to  Jarnury  2S, 
1919,  the  ftppellantB  bad  maintained  and 
operated  a  reservoir  near  tbe  ranch  owned 
by  the  re^ondenta,  and,  according  to  the  al- 
l^tlona  <tf  Oie  comiOalnt,  on  that  day, 
by  reason  ot  the  tact  that  the  appellanta  had 
nes^igenOy  and  carelesdy  failed  to  keep  the 
reservfdr  In  repair,  the  water  escaped  there- 
from and  flooded  the  respondaitB*  property 
and  damaged  It  by  tearing  deposits  of  earOi 
thereon,  and  by  flUing  up  and  destroying 
ditches  and  flames,  by  washing  away  sand 
and  grav^  and  by  damaging  the  bam  and 
filling  an  exearatlon  with  earth.  By  afflrma- 
tlre  defense  tiie  aivdlanbi  excused  the  es- 
cape of  ttie  water  from  the  reservoir  by  alleg- 
ing that  the  dam  broke  by  reason  of  an  un- 
preced^ted  rainfall.  The  Jury  retamed  a 
verdict  In  favor  of  the  respondents,  and  from 
a  Judgment  based  on  that  verdict  the  appd- 
lants  appeal. 

[1]  Appellants  allege  as  error:  First 
That  when  the  res^ndent,  Pauline  O.  Cald- 
\A(sk,  was  on  the  stand  as  a  witness  for  the 
req:>ondents,  that  the  BE^lants  were  denied 
the  right,  on  cro^-examlnatlon,  to  ask  her 
in  regard  to  a  sale  wbldi  the  respondents  bad 
made  of  the  property  In  auestlon.  The  wit- 
ness had  been  placed  on  the  stand  by  the  re- 
qKmdents  for  the  purpose  of  proving  the 
ownership  of  the  property,  and  her  direct  ex- 
amination was  confined  solely  to  that  ques- 
tlm.  It  was  not  proper  cross-examination 
for  the  appellants  to  attempt  to  prove  by  her 
that  the  property  had  been  sold  under  con- 
tract, and  the  price  for  which  It  had  been 
thus  sold.  If  this  evidoice  were  prf»per  at 
all,  it  would  have  to  be  proved  as  any  other 
matter  In  the  appellants'  case,  and  If  no 
oOHer  source  ot  pnoi  existed,  apptilants 
oonld  have  called  the  respondent  as  an  ad- 
verse party  and  Interrogated  her  In  r^rd 
thereto.  But  the  fact  that  the  respondent 
was  a  witness  did  not  alt^  the  rule  as  to 
the  limit  of  cross-examination  allowed  the 
appellants ;  the  matter  about  which  she  was 
Bon^t  to  be  questioned  was  not  a  matter  re- 
lating to  that  being  investigated  by  the  direct 
examination. 

[2]  Second.  The  court  refused  to  allow  the 
appellants  to  prove  that  a  respcmslble  party 
undertook  to  rent  the  property  from  the  re- 
spondente  for  the  year  1&18.  The  appellants 
claim  that  this  was  competent  to  show  In 
mitigation  of  damages.  The  respondents, 
however,  were  not  claiming  damages  by  rea- 
toa  <^  any  loss  of  crops  for  the  year  1919, 
but  were  basing  their  dalm  for  damages  up- 
<m  the  decrease  In  the  market  value  of  the 
property  by  reason  of  the  flooding.  The 
testimony  offered  bad  no  bearing  upon  the 
issue  presented  to  the  Jury, 

[S]  Third.  The  court  was  requested  to  In- 
struct the  Jury  that  If  they  found,  from  a 
prep(md^ance  of  the  evidence^  that  the  flood 


was  caused  by  the  nei^igenca  of  tbe  npptl- 
lants,  and  not  by  an  unprecedoited  rainfall, 
and  that  the  material  washed  upon  the  re- 
spondents' iwcwerty  vnu  a  benefit  to  the  pnip- 
erty,  and  that  the  material  so  washed  upon  It 
did  not  Injure  the  pn^terty,  that  tbe  respond- 
ents would  then  be  entitled  to  recover  only 
the  excess  of  the  damage  to  the  property 
over  the  benefit  to  the  same,  and  that  if  the 
benefit  was  greato'  than  the  damage  appel- 
lants were  entitled  to  a  verdict  In  their  fa- 
vor.  The  theory  upon  which  the  case  was 
tried,  aside  trmn  the  special  Items  of  damage, 
was  that  the  flood  had  resulted  In  a  decrease 
of  the  market  value  of  the  property,  and  the 
instruction  offered  was  Improper  upcm  that 
Issue.  Texas  &  P.  By.  v,  G.  Xi.  0*Mahoney, 
24  Tex.  Civ.  App.  631,  60  S.  W.  902 ;  Gulf, 
O.  &  S.  By.  Co,  T.  Harblsm  (Tex.  OLv.  App.) 
88  B.  W.  455. 

[4]  Fourth.  It  Is  argued  that  the  trial 
court  was  In  error  In  not  granting  a  Judgment 
notwithstanding  the  verdict,  baaed  upon  the 
assertion  that  the  testimony  shows  that  the 
escape  of  the  water  was  due  to  an  unprec- 
edented rainfall.  Reliance  is  placed  oa  An< 
derson  v.  Bucker  Bros.,  107  Wash.  095,  183 
Pa&  70,  188  Paa  293,  8  A.  K  B,  644.  Tbe 
testimony  in  the  case,  however,  leaves  the 
cause  of  the  flood  in  dlspnte.  The  witness 
who  testified  frcm  the  records  of  the  United 
States*  Weather  Bureau  showed  that,  in  the 
vicinity  of  this  proper^,  there  had  been  on 
several  occasltms  rainfalls  in  excesss  of  the 
rainfall  on,  and  immediately  prior  to.  Jan- 
oary  S3.  1919.  The  apptilants'  employft,  in 
charge  of  the  reservtdr,  wh«  he  was  first 
upon  the  stand,  testified  "It  was  a  heavy 
rain,"  though,  when  he  was  recalled  to  the 
stand,  be  testified  that  tbe  rain  of  January 
23d  and  the  two  days  prior  thereto  was 
unprecedented  in  that  sectioD  of  the  country. 
The  testimony  as  a  whole  on  this  qnestl(m 
was  c<»ifltctlng,  and  was  properly  submitted 
to  the  jury. 

Fifth.  Tbe  conrt  instructed  the  Jury  as  fol- 
lows: 

"You  are  Instmeted  that  if  yon  find  tor  tbe 
plaintiffs,  under  tbese  instructions,  you  should 
allow  such  damages  aa  the  prqwndenmoe  of 
tbe  evidence  shows  they  have  snstained  by 
reason  of  tbe  flooding  of  the  premises  hi  qoes- 
tion,  and  in  fixing  such  damages  fva  should 
consider  the  following  items: 

"(1)  The  reasonable  cost  of  repair  of  the 
foundation  of  the  barn  on  said  premises,  sod 
the  reasonable  cost  of  deaning  out  the  excava- 
tion for  said  bam,  if  any,  not  to  exceed  the 
sum  of  SSOO. 

"(2)  The  reasonable  cost  of  repairing  the  In- 
juries to  the  ditches  on  said  farm,  if  any,  made 
necessary  by  the  flooding  of  the  premises,  and 
the  reasonable  cost  of  cleaning  ont  said  ditches 
on  said  premises  so  as  to  place  said  ditehes  in 
the  same  condition  they  were  before  i^e  flood- 
ing of  said  premise^  not  to  exceed  the  snm  of 

»i,ooa" 
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Tbe  appellants  dalm  fbat  tUs  instrnotion 
is  errooeouB  for  the  reunn  that  the  only 
wttneiB  testifying  as  to  the  itma  embraced 
in  sdbdlTtdon  1  of  ttw  Instmctlon  ifi«udliig 
the  defining  out  of  the  excavation  and  the 
repair  of  the  bam  and  foondatlcma  testllled 
ttax  the  sum  of  would  r^air  tboae 

conditions,  and  that  the  only  witness  testify- 
ing as  to  the  Item  corered  In  tba  seocmd  snb- 
dlTlslon  <a  the  Instmctlon  testllled  Uiat  the 
sum  of  $200  would  repair  the  Injuries  to, 
and  clean  out,  the  dittoes,  and  that  the  court 
Should  hSTo  limited.  In  Its  Instmctlons,  ttM 
amounts  wUdi  Ihe  re^cmda&ts  coold  reeor^ 
er  in  regard  to  those  two  itenu  to  tbo 
amounts  testified  to  by  these  witnesses. 

It  Is  tme  that  In  the  introductory  portion 
of  the  Instmetiott  die  court  told  the  Jury 
that  they  mast  retom  a  Tetdlct  according  to 
the  pp^Koiderance  of  the  erldence,  but  it 
then  proceeded  to  spedflcally  call  to  the 
Jury's  attention  the  two  items  of  damage, 
and  referred  to  the  amounts  as  they  were  set 
forth  in  the  complaint,  but  not  as  they  were 
established  by  the  erldence. 

We  have  held  in  personal  Injury  cases 
that,  where  the  court  refers  to  the  amount 
dalmed  by-  the  complaint,  such  an  Instruc- 
tion does  not  express  the  court's  opinion  that 
the  amount  of  the  verdict  should  be  limited 
only  by  the  amount  claimed.  In  0<^dthorpe 
T.  Olark-Nlckerson  Lumber  Oo.,  SI  Warii. 
467.  71  Pac.  1091,  Oole  t.  SeatUe,  Beaton, 
etc  Ry*f  42  Wash.  462,  85  Pac  8,  and  Olson 
T.  Erickson,  68  Wash.  458,  102  Pac.  400,  we 
have  held  that  the  court  was  In  error  In  hav- 
ing submitted  to  the  Jury  instructions  as  to 
Items  claimed  in  the  eonidaint  up<m  which 
no  evidence  had  beei  Introduced.  In  Oran- 
dall  T.  Puget  Sound  T.  L.  ft  P.  Oo.,  77  Wash. 
87,  187  Pac.  810,  we  held  it  was  error  for 
flie  court  to  instruct  in  regard  to  an  item 
upon  which  no  evidence  had  been  introduced, 
and  upon  anothor  item  which  by  stipulation 
h<d  been  reduced  from  the  amount  claimed 
In  the  complaint.  The  stipulation  In  the 
Crandall  Case  amounted  to  a  reduction  of 
the  plalutiCT's  demand  to  the  amount  stip- 
ulated, and  the  trial  court  was  manifestly  In 
eiror  in  having  given  the  Jury  an  instmctloo 
based  upmi  tlie  amount  alleged,  when  it 
Should  have  construed  tiie  pleadings  as  hav< 
Ing  been  amended  to  set  fortii  the  reduced 
amount  stlpulflted. 

[S]  The  testimony  In  the  case  before  ns, 
having  beeo  uncontradicted,  had  Tery  mudi 
the  same  effect  as  tiie  stipulation  in  the 
Crandall  Gas^  and  the  court  should  have 
instructed  the  Jury  that,  in  taking  Into  con- 
sideration Oie  spedal  items  of  damage,  they 
should  not  return  a  verdict  fiv  respondents 
In  an  amount  greater  than  the  amount  which 
had  been  testified  to.  It  is  argued  tiiat  to 
compel  the  court  to  give  audi  an  instruction 
would  necessitate  the  conrfs  keeping  wateh 
over  the  testimony  of  the  many  witnesses 


who  mlglit  be  lutrodoced  In  flie  trial  of  a 
case,  and  who  might  testis  to  dUterait 
amounts  based  upmi  dllterent  metiuds  of 
calcnlatkm,  and  woiM  necessitate  the  courts 
determining  what  the  maximum  amount  tes- 
tified to  was  upon  ai^  item,  and  instructing 
tim  iury  that  a  verdict  should  not  be  re- 
turned in  excess  of  that  amount 

^Hie  answer  to  this  aigomrat  is  obvious.  All 
that  would  be  necessary  for  the  court  to  do 
in  sudi  a  case  would  be  to  instruct  the  Jury 
that,  as  to  each  certain  item,  they  should  not 
return  a  verdict  in  an  amount  In  excess  of 
the  amount  testified  to  by  any  witness,  and 
that,  if  any  of  the  testimony  was  In  excess 
of  Qie  amount  claimed  in  the  complaint,  the 
Jury's  verdict,  as  It  related  to  that  Item, 
idmnld  be  limited  to  the  amount  claimed  in 
the  complaint. 

This  question  has  been  squarely  presented 
and  detmnlned  in  the  cases  of  Morris  v. 
Wlllltord  {Tex,  Civ.  App.)  70  S.  W.  228,  Emer- 
B<Hi-Brantlngham  Implement  Co.  v.  England 
(Mo.  App.)  186  S.  W.  U81,  and  Iflller  v.  E. 
O.  By..  180  Mo.  App.  871,  168  S.  W.  336. 
wh^e  the  rule  has  been  announced  that  the 
Instruction  must  be  within  the  purview  of 
both  the  pleadings  and  the  evidence,  and  that 
an  instnictloa  was  erroneous  which  failed  to 
limit  ttm  recovery  to  the  loss  shown  by  the 
evidence. 

In  the  case  of  Bmerson-Brantingham  Imp. 
Ga  V.  BnCland,  aoj^,  the  testtm<my  showed 
that  ttpon  one  of  the  Itaos  for  whldk  recov- 
ery was  being  jKnigbt  the  damage  would  have 
been  less  than  |100,  but  the  court  said: 

"Irrespective  of  this  condition  of  the  teiti- 
mony,  the  Jury  was  initructed,  at  the  request 
of  defendants,  that:  If  they  'SQstaiaed  any  sub- 
stantial loss  during  the  threshing  seasons  of 
1912  and  1913  by  reason  of  said  machinery 
not  fulfilling  the  warranty  (if  you  find  that ' 
it  Called  to  fuisn  the  warranty),  then  yon  will 
find  for  the  defendants  on  their  connterdalm 
in  such  sums  as  you  may  believe  defendants  so 
lost  during  said  threshing  seasons  of  1912  and 
1918,  not  to  exceed,  however,  the  sum  of  f  1,- 
300.'  This  instruction  is  fatally  d^ective.  In 
view  of  the  testimony,  in  not  limiting  the  dam- 
ages to  the  elements  -wbicti  the  jury  were  au- 
thorized to  consider.   •   •  «» 

In  the  case  of  Miller  v.  Kansas  City  West> 
em  By.  Co.,  supra,  tlie  Jury  were  instructed 
that  tii^  should  "assess  the  plalntifTs  dam- 
ages at  snch  sum,  as  In  the  Judgmoit  of  the 
Jury,  under  all  the  evidence  In  the  case,  will 
compensato  him  for  the  injuries  received, 
not  exceeding,  however,  the  sum  of  $25,000." 
In  the  plaintiff's  complaint  the  sum  of  9200 
was  allied  to  have  ben  expended  for  medi- 
cine, musing,  and  medical  attention,  and  was 
indnded  in  the  total  dalm  of  986,000.  At 
the  trial,  however,  the  evidence  showed  the 
ea^wnse  oC  medicine,  nursing,  and  medical  at- 
tentloa  Was  only  91S.  ^e  court  said: 
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"  •  •  •  We  think  the  moHt  reaaouBble  view 
to  take  of  It  is  that  the  instraction  is  so  word- 
ed as  to  allow  the  jury  to  consider  the 'entire 
$200  claimed  for  me<^cel  gerrice  when  only 
f  15  was  proven.  The  instniction  reads  that  the 
jury  may  allow  such  damages,  *under  alt  the. 
evidence  in  the  case,*  as  will  compensate  plain- 
tifF  for  th«  injaries  received,  not  exceeding 
925,000.  This,  in  effect,  told  the  Jary  tliey 
might  allow  the  foil  929,000  claimed,  for  it  took 
that  sum  to  make  up  the  926,000  asked." 

In  the  case  of  Morris  v.  Williford,  supra, 
the  evidence  showed  that  <hi  one  Item  of  dam- 
age the  damage  amounted  to  $26,  and  on 
another  Item  of  damage  |100.  According  to 
the  allegations  of  the  complaint  the  sum  of 
$193  was  asked  for  these  two  items.  The 
court  said: 

"Had  he  been  entitled  to  recover  for  the 
above  emounts  as  actual  damages,  he  could 
only  have  recovered  $126  therefor.  The  court 
charged  the  jury  that  they  could  not  find  for 
more  than  $193  actual  damages,  which  was  the 
amount  stated  in  the  petition.  The  charge 
waa  calculated  to  mislead  the  jury  into  the  be- 
lief that  they  could  find  as  modi  aa  9193  actual 
damages,  when,  under  the  evidence  aa  above 
set  out,  only  $126  was  shown.'* 

The  rule  In  a  great  many  Jnrlsdictlons  is 
that  It  Is  error  to  state  to  the  Jury  the 
amount  of  damages  dalmed  by  the  idalntUF, 
but  the  weight  of  authority  seems  to  be  that 
U  Is  not  reversible  error  for  the  trial  court 
to  instruct  the  Jury  that*  they  cannot  award 
damages  In  excess  of  the  amount  claimed  In 
the  pleading,  provided  that  there  Is  no  sug- 
gestion thereby  made  that  that  represents 
the  amount  of  damages  that  the  evidence 
warrants,  and  the  jury  are  not  Influenced 
by  the  reference  to  the  amount  of  the  plaln- 
tifTs  claim.  But  If  the  reference  to  the  ad 
damnum  ai^ears  to  have  been  made  In  such 
a  manner  as  to  influence  the  Jury,  such  ref- 
erence is  ground  for  reversing  the  Judgment 

[8]  This  rule,  which  meets  the  favor  of 
this  court,  has  been  announced,  so  far  as  we 
have  been  able  to  discover,  only  In  personal 
injury  cases,  but  we  see  no  reason  why  a 
Jury  should  be  allowed.  In  any  case  where  the 
evidence  does  not  conform  to  the  amount  al- 
leged in  the  complaint,  to  receive  an  in- 
struction which  limits  the  maximum  amount 
of  their  verdict  to  the  amount  not  testified 
to  by  any  witness.  The  rule  should  be  that, 
where  the  evidence  is  clear  and  undisputed 
as  to  the  amount  of  the  damage,  that  the 
court  should  instruct  the  Jury  that  tb^  ver- 
dict should  not  be  in  excess  of  that  amount 
Where  there  are  different  amounts  testified 
to,  the  verdict  should  not  be  In  excess  of  the 
inaxlmum  amount  testified  to,  and  that, 
where  different  amounts  have  been  testified 
to,  some  of  them  in  excess  of  the  amount 
claimed  in  the  complaint,  the  verdict  should 
be  in  an  amount  not  exceeding  that  claimed 
In  the  ctMuplalnt  All  these  Instructions,  of 
comMk  to  accord  with  the  Keoeral  tnstnw- 


tlon  tba.t  the  verdkt  should  be  based  only  on 
the  evidence  In  the  case. 

We  conclude,  therefore,  that  It  was  error 
for  the  court  to  have  given  the  Instmctlon 
complained  ot  for  by  that  Instruction  the 
Jury  were  permitted  to  return  a  verdict  upon 
item  numbered  1  for  9102^0  in  excess  of  any 
testimony,  and  npoA  Item  No.  2  In  the  ex- 
cess sum  of  $800. 

The  order  of  the  court  will  therefore  be 
that,  if  the  re^ndents  will,  within  20  days 
after  the  cause  is  remanded,  consent  in  writ- 
ing to  take  a  Judgment  for  the  amount  of 
the  verdict  less  $902.10.  then  a  new  Judg- 
ment shall  be  entered  In  their  favor  for  that 
sum ;  otherwise  the  trial  court  ia  Instructed 
to  grant  the  appellants  a  new  triaL 

HOLCOUB,  MAIN,  MOUNT,  and  MITCH- 
ELlt,  33^  concur. 

BRIDGES,  J.  (dissenting).  I  think  the  Judg- 
ment should  be  affirmed.  It  has  always  been 
held  by  this  court  that  it  is  proper  for  the 
court  to  Instruct  the  Jury  that  the  verdict 
cannot  exceed  the  amount  stated  In  the  com- 
plaint In  the  case  of  Goldthorpe  v.  Clark- 
Nlckerson  Lumber  Co.,  31  Wash.  467,  71  Pac. 
1091,  Judge  Dunbar,  In  speaking  of  sodi  an 
instroctloD,  said  that: 

"It  was  a  simple  statement  as  to  the  Umlta- 
tlon  of  recovery  under  the  complaint,  and  an 
instruction  that  li  not  only  proper,  bat  neeea- 
sary,  to  be  given  to  the  Jmy  In  all  eases  of  Uda  * 

kind." 

In  the  case  of  Cole  v.  Seattle,  Benton  A 
Southern  By.,  42  Wash.  462,  &i  Pac.  3,  the 
Identical  question  we  are  now  discusdng  was 
raised  and  decided,  'niere  the  court  In- 
structed the  jury  that  they  might,  if  the  evi- 
dence warranted,  allow  damages  for  medical 
servlcea  Incurred  by  the  plaintiff  In  an 
amount  not  exceeding  $100.  Exception  to 
this  instruction  was  taken  because  there  wae 
no  evidence  showing  damages  in  this  regard 
In  an  amount  in  excess  of  $70;  The  court 
said: 

"As  we  understand  appellant's  contention,  it 
inaiata  that  these  instructions  were  an  intima- 
tion or  suggestion  to  the  Jury  that  there  was 
evidence  suffiaect  to  warrant  a  finding  of  9100 
for  medical  services.  •  •  *  We  do  not  think 
the  instructions  were  improper  or  susceptible 
of  any  such  construction.  In  his  complaint  re- 
spondmt  alleged  damages  for  medical  Mrricea 
incurred  In  the  sum  of  9100  •  •  •  and  all 
the  court  did  was  to  limit  tkt  recovery  to  the 
amounts  alleged,  without  any  suggestion  aa  to 
any  sum  whidi  the  evidence  authorised  or  that 
shoidd  be  anowed." 

Nor  do  I  agree  with  the  majority  opinion 
that  the  case  of  Crandall  t.  Pnget  Sound  T. 
L.  ft  P.  Co.,  77  Wash.  37,  1S7  Pac  810,  lays 
down  any  contrary  rule.  The  Instmctlon 
there  involved  did  not  caution  the  Jury,  as 
die  one  here  did,  that  it  could  in  no  ercot 
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find  ft>r  aa  uboant  In  ezeen  of  Quit  dwwb 
by  the  twtSmony, 

The  InstracdoB  bere  ilmiilr  told  tbe  jury 
that  they  might  liDd  for  tbe  plaintiff  In  muSh 
amomit  as  wu  sfaown  by  the  teetinxniy,  not 
eseeedhiK,  however,  tbe  asunmta  allied  In 
tbe  complaint,  to  wit,  |S0O  <m  account  of  the 
bam  knA  $1,000  on  account  of  Hie  ditches. 
I  beUere  it  la  the  oonuwm  practice  at  trial 
conrts  in  this,  state  to  give  Instmetlolis  of 
OOb  kind.  To  requtie  those  courts  at  ftU 
times  to  keep  In  mind  the  details  of  all  flie 
testimony  and  instruct  the  Jvry,  at  its  peril, 
as  to  tbe  maxlmam  amount  of  recovery  testi- 
fied to  by  any  and  all  the  witnesses.  Is.  In 
ray  Jod^ent,  to  impose  on  them  unnecessary 
burdens  in  the  performance  of  which  many 
reversible  errors  will  be  committed.  But  the 
oi^cm  of  the  court  answers  this  argument 
by  saying  that,  under  such  circumstances, 
all  the  court  need  do  la  "to  Instruct  the  jury 
that,  as  to  each  certain  Item,  they  should  not 
return  a  verdict  In  an  amount  In  excess  of 
'the  amount  testified  to  by  any  witness,"  and 
in  no  event  more  than  ia  demanded  by  the 
complaint.  This  Is  exactly  what  was  done 
by  the  court  in  this  instance,  for  It  Instrocted 
that  the  amount  of  the  verdict  must  be  con- 
trolled by  tbe  testimony,  and  that  must,  of 
course,  mean  that  the  verdict  must  not  ex- 
ceed the  highest  estimate  given  by  any  wit- 
ness. If  the  trial  court  had  not  told  the 
^Jury  that  their  verdict  must  be  within  the 
'  testimony,  then  the  objection  would  have 
been  well  taken.  I  think  the  cases  dted  by 
the  court  in  support  of  its  views  are  for  the 
most  part  distinguishable  from  tbe  case  at 
bar.  For  Illustration,  the  Instruction  in  the 
case  of  Emerson-Brantingham  Imp.  Co.  v. 
England  was  held  erroneous  *'ln  not  limiting 
tbe  damages  to  the  elements  which  tbe  Jury 
were  authorized  to  consider.**  In  the  Morris 
T.  Wllllford  Case  the  court  told  the  jury  that 
they  could  not  return  a  verdict  for  more 
flian  (193,  the  amount  sued  for,  when  the  evi- 
dence showed  a  damage  of  ouly  fl26.  But 
It  does  not  appear  that  the  instruction  gave 
the  Jury  to  understand  that,  In  any  event,  it 
was  to  give  no  greater  damage  tban  that 
shown  by  the  evidence. 

I  think  the  instruction  given  in  this  case 
was  proper,  and  that  tbe  Jadgment  should  be 
afllrmed. 


PARKER,  G.  J.,  and 
TOLMAN,  Jj;  co&cot. 


FULLERTON  and 


CUMMINS  V.  CUMMINS.   (No.  4258.) 

(Supreme  Ooort  of  Montana.  Feb.  21,  1921.) 

I.  Dhroroe  ^240(4)— Coert  held  to  have  ex- 
erdsed  dleeretioe  le  distributing  property. 
Where  ttw  trial  court,  is  awarding  a  divorce 
to  the  wife  from  her  husband,  who  had  prop- 


erty of  the  nine  of  $35,000,  IncIudlDg  $8,000 
■lahfrited  from  his  mother,  gave  tbe  wife  a 
bank  certificate  of  deposit,  shares  of  bank 
stock,  and  $2,200  In  money,  payable  in  $100 
monthly  installments,  all  amounting  to  the 
vHlae  of  $9,000,  leaving  her  husband  only  a 
farm,  livery  stable,  and  a  nonproductive  hotel, 
the  court  manifestly  exercised  his  discretion 
in  awarding  to  the  wife  the  property  which 
would  be  most  beneflrial  to  her,  and  did  not 
disregard,  in  makins  the  award,  the  $8,000  in- 
herited- 1^  the  husband,  and  hence  the  award 
was  not  open  to  objection  by  the  wife  as  be- 
ing inadegnate. 

2.  DtvoTM  4B3286— Olstrifcutlon  reversed  oely 
for  cosrt's  Mlsooneelvlei  er  nlsapplylig  dls- 
aretloa.  - 

A  distrlbutloD  of  property  on  granting  a 
divorce  will  not  be  revised  on  rev^»  unless 
the  Supreme  Oovrt  is  convinced  that  tlu  prop- 
erty was  not  distributed  in  accordance  irith 
the  conditions  and  necessities  of  the  wife,  bat 
that  tbe  conrt  misconceWed  or  misapplied  its 
jndidal  discretion  granted  1^  Rev.  Codes,  |S 
3677,  8879. 

3.  Dlvoroe  ^240(2)  —  Share  of  property 
awarded  te  divoroed  wife  eot  ^solutely  fixed. 

The  ^"niMTit  of  property  which  a  wife 
should  receive  on  being  awarded  an  absolute 
divorce  Is  not  a  proportion  of  the  husband's 
Income  or  of  his  property,  but  ia  to  be  de- 
termined by  the  equities  of  tbe  case,  and  the 
financial  eondltfoB  of  Uke  parties. 

4.  Appeal  aid  error  «s>90l— Error  nint  be 
shows  by  record  or  Wf  irreslstlHe  lefereeee. 

Before  the  district  conrt  can  be  put  in  er- 
ror for  refusal  to  consider  a  material  matter 
oc  for  committins  a  jadicial  wrong,  something 
more  than  the  unsupported  asaerUon  of  coun- 
sel is  required,  and  proof  of  the  error  must  be 
pointed  out  in  tbe  record  or  the  inference 
thereof  must  be  irresistible  from  a  fair  con- 
sideration of  the  whole  case. 

Appeal  from  Diatrlct  Cooxt,  Dawson  Coun- 
ty; a  O.  Hurley.  Ju^^ 

Action  for  divorce  by  Mary  Cummins 
against  George  Cummins.  From  a  judgment 
awarding  divorce  to  plaiutlCC,  but  allowing 
her  less  than  one^thlrd  of  the  total  property 
of  her  husband,  plaintiff  aiv^ls-  AfiQrmed. 

J.  A.  Slattery  and  H.  J.  Haskell,  both  of 
Glendlve.  and  Henry  O,  Smith,  of  Helena, 
for  appellant. 

Albert  Anderson  and  Jens  Blvcnes,  both  of 
Oloidive.  Stewart  &  Brown  and  B.  L.  Mltdi* 
ell,  all  of  Helena,  and  J.  P.  Bufflngt(»i,  of 
Ricbey,  for  respondent. 

COOPER,  J.  A  decree  of  divorce  waa 
awarded  to  the  plaintiff  in  tbe  court  below  up- 
on allegations  of  extreme  cruelty.  Upon  ttie 
trial  it  waa  agreed  that  the  value  ot  the  en- 
tire real  and  perstmal  property  involved  waa 
then  $86,486.28,  including  $8,200  Inherited  by 
the  defendant  fron  his  motber*s  estate  Up- 
on tbat  basis,  the  district  conrt  awarded  to 
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plaintiff  personal  vtapeity  amountlnff  to 
$9,224,  consisting  of  a  certificate  of  deposit, 
10  Bliares  of  bant  stock,  and  ^2^00  in  money, 
payable  In  monthly  Instalbnents  of  $100.  A 
piano  valued  at  $225,  and  some  honaehold 
goods  Talned  at  $175,  were  by  agreement  also 
given  to  tbe  plalntifl.  After  the  court  liad 
'  announced  Its  award,  tbe  plaintiff  moved  that 
tbe  allowance  be  Increased  so  tbat  sbe  woul^ 
receive  one-third  ot  all  tbe  property.  The 
court  denied  tbe  motion,  and  entered  a  final 
Judgment  for  plaintiff  In  tbe  sum  ot  $8,224. 
Plfllntifr  appeals. 

[1,  2]  Accepting,  as  we  must,  tbe  undisput- 
ed evidence  of  the  cashier  of  the  First  Na- 
tional Bank  of  Intake,  that  the  10  shares  of 
iNUik  stock  bad  a  value  In  addition  to  its  par 
value  of  $100;  the  uncontroverted  statement 
of  cmmset  tbat  the  certificate  of  deposit,  ^rltb 
the  accrued  Interest,  amounted  to  more  than 
$6,000;  tbe  admitted  value  of  $400  iriaced  up- 
on the  piano  and  household  goods  given  the 
plaintiff  at  tbe  trial,  uid  tbe  $2,200  payable 
In  monthly  Installments  of  $100,  it  la  plain 
that  the  court  did  consider  not  <mly  the  value 
but  the  nature  of  tbe  property  as  well  in  fix- 
ing the  alimmy  allowed  the  wife,  and  that 
Its  dl8cretl(m  extended  to  and  covered  the 
$8,200  about  which  80  mudi  Is  said.  Tbe 
property  Involved  consisted  of  a  ranch,  a 
livery  stable,  a  hotel  wbicdi  was  unoccupied, 
out  of  repair,  and  nonprodntdng,  household 
goods,  a  piano,  and  other  p^twd&I  property. 
.Fnnn  it  the  court  selected  and  awarded 
what  ml^t  be  termed  the  liquid  ass^fr— 
property  palpably  more  readily  convertible 
Into  cash,  better  suited  to  her  needs,  and 
more  in  keeping  with  her  mental  and  physi- 
cal capacity  to  manage  and  control  than  tbe 
hotel,  farm  livery  stable,  and  other  property 
of  tbe  defendant.  We  must  therefore  assume 
tbat  the  court  did  have  In  mind  all  the  dr- 
cumstances  and  conditions  of  the  parties  as 
well  as  the  nature  and  value  of  the  property, 
and  tbat,  In  parceling  it  out,  it  fairly  and 
reasonably  exercised  the  discretion  vested  in 
It  Before  we  can  disturb  a  finding  of  the 
trial  court,  we  must  be  convinced  that  the 
property  was  not  distributed  in  accordance 
with  the  coniUtion  and  necessities  of  the 
wife,  but  that  the  court  misconceived  or  mis- 
applied its  Judicial  power,  and  failed  to  reach 
a  result  which  fairly  responded  to  the  equi- 
ties and  Justice  of  the  case.  By  section  3677, 
Bevlsed  Codes,  the  court  is  required  to  exer^ 
dse  Its  discretion  In  making  tbe  order;  and 


by  section  8670  the  power  to  make  suitable 
allowance  for  the  support  of  the  wife  during 
her  life,  having  regard  to  the  circumstances 
of  tbe  parttes,  was  lodged  wh(^  In  the  coqrt 
below.  It  is  our  duty  to  review  the  orders 
and  Judgment  of  a  trial  court  In  proceedings 
of  this  character;  but  to  revise  them  only 
upon  a  clear  showing  of  an  abuse  of  discre- 
tion in  their  making.  We  shall  not  therefore 
stop  to  sea  whether  onr  estimate  of  the  al- 
lowance corresponds  with  that  of  the  trial 
court. 

[3]  Tbe  property  allotted  to  plaintiff  could 
certainly  be  more  readily  handled  by  her 
than  tbe  pn^rty  tbe  court  left  the  de> 
fendant,  and  bespeaks  oa  behalf  of  the  dls- 
trlet  conrt  a  due  regard  tor  the  rlgfbts  ct  tbe 
plaintiff  in  the  pranlses.  As  said  in 
son  m  Divorce  and  S^wratlao,  In  section 
90S; 

"There  is  no  absolote  role  for  detennlninc 
tiie  amount  which  the  wife  should  receive 
when  an  absolute  divorce  Is  rendered.  It  is. 
not  a  proportion  of  tbe  husband's  income  or  of 
his  property.  The  amoont  is  to  be  determined 
by  the  equities  of  the  ease  and  the  finanotal 
con^tioD  of  the  parties." 

[4]  Before  a  district  court  can  be  put  In  er- 
ror upon  the  charge  that  It  has  refused  to 
consider  a  material  matter,  or  has  ccHnmlt- 
ted  a  Judicial  wrong,  something  more  thau 
the  unsupported  assertion  of  counsel- Is  re- 
quired. Proof  of  it  must  be  pointed  out  in 
the  record,  or  the  Inference  therefrom  must 
be  irresistible,  from  a  fair  consideration  of 
the  whole  case.  Farwell  v.  Farwell,  47  Mont. 
574,  133  Pac  958,  Ann.  Cas.  1916C,  78;  Con- 
solidated G.  &  S.  Mhi.  Co.  V.  Struthers,  41 
Mont.  561,  111  Pac.  150;  Keezer  on  Marriage 
and  Divorce,  g  277. 

The  claim  of  appellant  that  this  Is  a  case 
where' the  trial  court,  In  the  exercise  oi  Its 
judicial  discretion,  refused  to  encompass  an 
Important  element  Involved  in  the  case,  as 
In  Montana  Ore.  Pur.  Co.  v.  Boston,  etc,  Co., 
22  Mont  159,  66  Pac.  120,  and  Felton  v.  Sphro^ 
78  Fed.  576,  24  C  O.  A.  821,  Is  not  bwne  oat 
by  the  record. 

This  disposes  of  all  the  matters  compre- 
hended In  the  many  assignments  of  error, 
and  leaves  this  court  no  alternative  bnt  to 
affirm  the  Judgm^t  It  is  so  ordered. 

Affirmed. 

BRANTLT,  C.  J.,  and  REYNOLDS,  HOIr 
LOWAY,  and  GALEN,  JJ.,  concur. 
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!■  ra  8ATTE8'  ESTATE.     (No.  4270.) 

{Supreme  Conrt  of  Montana.   Feb.  21,  1921.) 

TaxBtlM  4=»900(l)— Order,  llxlag  labMltaHe 
tax  aad  ilnatlag  Its  pqraiaat,  aw«>l*M*; 

"olalBi.'' 

Order,  fixing  inheritance  tax  and  directing 
its  paymsnt  is  appealable  as  a  final  determina- 
tion of  tlie  state's  right  as  to  amonat  of  tax; 
•o  that,  the  state  befaif  disaatisfled  with  the 
■moimt  of  the  tax,  mast  weal  from  such  or- 
der, and  may  not  wait  and  appeal  from  the 
decree  allowing  the  account  of  the  executor 
after  payment  of  the  amount  of  tax  directed; 
an  inheritance  tax  being  a  "claim"  within  Bev. 
Codes,  S  7098,  subd.  3,  authorizing  appeal  from 
order  directing  distribution  of  an  estate  or  pay- 
ment of  a  debt,  daim,  legacy,  or  dlstribntiTe 
share. 

[Bd.  Note.— -For  other  definitions,  see  Words 
and  Pbraees,  First  and  Second  Series,  Glaim.] 

Appeal  from  District  Court,  Sliver  Bow 
Oounty;  J,  B.  McOleman,  Jn^ge. 

In  the  matter  of  the  estate  of  John  B.  Bat- 
tes,  deceased.  From  decree  allowing  final 
account  of  tlie  ezecotrlz,  Oie  State  appeals. 
Affirmed. 

8.  C.  Ford,  Atty.  «Bd  M.  A.  Boterins 
and  Joa.  R.  Jadnm,  o£  Bntte^  for  tbe 
State. 

Caamns  A  Oaagaib  of  Botte,  for  laoood- 
«nt 


BEXNOLDS,  J.  This  Is  an  appeal  from 
decree  allowing  final  acconut  of  Nellie  Elsen- 
haner,  executrix  of  tbe  estate  of  John  B. 
Sattes,  deceased.  Objections  to  the  final  ac- 
count were  filed,  which  objections  were  di- 
rected to  an  Item  of  $358.S2,  paid  to  tbe  state 
of  BIoDtana  for  Inheritance  tax.  It  Is  tbe 
contention  of  appellant  that  the  tax  was  less 
than  should  hare  been  assessed  against  the 
estate. 

On  the  22d  day  of  November,  1917,  tbe 
court  made  an  order  determining  tbe  In- 
heritance tax  due  from  tbe  estate  at  the  sum 
of  $358.52,  and  expressly  directed  the  exec- 
utrix "to  collect  the  said  tax,  as  provided  by 
law,  and  pay  said  assessed  amount  of  |35S,- 
62  to  tbe  proper  officer,  the  treasurer  of  Sil- 
ver Bow  county,  Mont.,  and  to  take  duplicate 
receipts  tberefor,  and  return  one  of  the  same 
to  this  court,  witb  her  report  in  that  behalf 
as  by  law  required."  No  appeal  was  taken 
from  this  order,  but  thereafter  objections 
were  filed  to  allowance  of  this  item  In  tbe 
final  account,  and  appeal  was  taken  from 
tbe  order  allowing  the  final  account  Be- 
spondent  cballengra  the  jurisdiction  of  this 
court  to  entertain  this  ai^>eal,  for  the  reason 
that  the  order  fixing  tbe  Inheritance  tax  and 
directing  its  payment  is  an  appealable  order, 
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and  tbuefore  the  objectlma  to  the  amount  of 
the  tax  cannot  be  considered  on  an  appeal 
from  the  order  allowing  the  account.  In  sup- 
port of  this  contention  respondent  cites  In 
re  Blackburn's  Estate,  51  Mont  234, 152  Pac. 
31.  In  the  cited  case,  appeal  was  taken  from 
an  order  directing  payment  of  Inheritance 
tax,  and  this  court  disposed  of  the  case  upon 
the  merits.  In  that  case,  however,  no  ques- 
tion .  was  raised  as  to  whether  or  not  the 
order  fixing  inheritance  tax  and  directing  Its 
payment  Is  an  appealable  order. 

If  order  fixing  inheritance  tax  and  directing 
its  payment  Is  appealable.  It  must  be  by 
virtue  of  section  7098,  subdivision  8,  Revised 
Codes,  which  provides,  among  other  things, 
thtft  an  appeal  may  be  taken  to  the  Supreme 
Court  from  the  district  court  from  an  order 
"refusing,  allowing,  directing  the  distribution 
or  partition  of  an  estate,  or  any  part  thereof, 
or  tbe  payment  of  a  debt,  claim,  legacy  or  dis- 
tributive sbare."  It  can  only  be  Included 
within  this  provision  of  tbe  statute  if  an  In- 
braltance  tax  la  a  claim  within  the  meaning 
of  that  word  as  used  In  this  statute.  Inaa- 
mufii  as  tbe  word  "debt"  is  used  In  the  same 
sentence  In  the  same  connection  it  is  evident 
that  the  words  "ddbt"  and  "claim"  are  not 
synonymous,  and  the  only  amdnston  tb^e- 
from  is  that  the  word  "claim"  must  be  in- 
terpreted In  a  broader  sense.  In  its  Interpre- 
tatioo,  when  used  in  connection  with  estates 
of  deceased  persons,  it  Is  held  to  mean  any 
pectmlary  demand  against  the  estate.  Calla- 
way V.  Title  Guaranty  A  Trust  Co.,  182  Mo. 
Anp.  466,  111  S.  W.  906;  Cross  v.  Superior 
Court  ai  City  and  County  of  San  Francisco, 
2  Cat.  App.  842,  83  Pac.  815.  In  the  consid- 
eration of  the  definition  of  this  word,  in  the 
case  of  Callaway  v.  Title  Gaaranty  &  Trust 
Co.,  n^ra,  the  court  usee  this  Umgoage: 


"It  is  readily  conceded  that  debts  against  an 
estate  are  ordinarily  understood  to  mean  debts 
which  were  owed  by  the  intestate.  B,at  a  daim 
against  an  estate  can  with  no  show  of  reaaon, 
nor  by  any  understanding  arising  from  common 
parlance,  be  said  to  be  so  restricted.  Funeral 
expenses,  current  taxes,  etc.,  constitute  claims, 
and  so,  necessarily,  does  the  lawful  expense  of 
administration,  including  commission  for  the 
administrator." 

That  BWb  an  order  is  an  ai^ialable  order 
under  this  clause  at  the  statute  baa  been  held 
by  tbe  GalUonila  Supreme  Court  In  the  fol- 
lowing cases:  Gross  v.  Superior  Court  of 
City  and  County  of  San  Frandstib,  supra; 
Becker  v.  Nye,  8  Cal.  App.  129,  96  Pac.  333. 
In  the  consideration  of  ■  tbla  question,  the 
court.  In  tbe  case  of  Cross  v.  Superior  Court 
of  City  and  County  of  San  Frandaco,  supra, 
referring  to  Inheiltaiwe  tftx  orders,  said: 

"In  cases  where  the  court  makes  an  order 
fixing  tbe  amount  of  tax  to  which  an  estate  is 
liable,  it  becomes  the  duty  of  the  execntor  to 
collect  or  retain  such  tax,  and  pay  It  to  the 
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conntr  treunrer  for  the  nae  of  the  state. 
The  order  would  be  In  substance  an  order  di- 
lectins  the  payment  of  a  daim— the  claim  of 
the  state  to  the  tax— and,  as  meh,  would  be 
appealable.  Code  Civ.  Froe.  f  963,  subd.  3. 
In  Stuttmeiater  t.  Superior  Court,  72  Gal.  487, 
14  Fac.  85,  the  word  'claim*  as  used  in  section 
963  was  given  a  broad  meaning.  It  was  held 
to  include  a  demand  for  attomer'a  fees,  allowed 
b;  the  court  to  the  adminiitratoi  for  serTices 
of  his  attorney." 

In  the  case  of  Becker  r.  Nye;  sapra,  the 
court  said,  rdaUTe  to  order  flxiiig  an  Inherit- 
ance  tax: 

"And  when  the  court  Iuib  heard  and  deter- 
mined the  matter,  Its  order  or  judgment  has 
the  qnalitiei  of  other  orders  or  judgments,  and 
is  eonelnslTe,  anbject  only  to  be  reviewed  on 
appeal.'* 

Thb  deCermlnatioii  ot  inheritance  tax  and 
the  pow^  to  direct  Its  payment  under  the 
statDtee  of  this  state  are  vested  In  the  district 
court  When  the  district  court.  In  pursoance 
of  sudi  anthwity,  bas  made  an  atdex  deter- 
mining the  tax  and  directti«  Its  payment, 
sncb  order  Is  a  Anal  determlnatl(Hi  .of  the 
right  of  the  state  as  to  Qie  amount  of  in- 
berltance  tax  that  U  shall  rective  from  the 
estate.  It  beccnnes  the  law  of  the  case  ontll 
modified,  set  asides  or  reversed.  It  is  provid- 
ed tliat  after  the  executor  or  administrator 
has  made  payment  of  the  tax  to  the  proper 
aathoritles  and  has  received  a  countersigned 
receipt  therefor,  such  receipt  "shall  be  a 
PKq>»  voucher  In  the  settlement  of  bis  ae- 
oonnts."  Session  Lam  Fifteenth  Leglshtttve 
Assraibly  (1917)  chapter  40.  The  &ial  ac- 
count cannot  iwoperly  be  rendered  and  set* 
tied  untU  attBT  tbe  amount  of  the  inheritance 
tax  bas  been  finally  determined  so  that  its 
payment  can  be  made  to  appear  in  the  final 
account  It  was  evidently  the  intention  of 
tbe  Legislatare  that  tbe  tax  should  be  deter- 
mined by  tbe  court,  that  the  court  should  or- 
der it  to  be  paid  by  tbe  executor  or  admin- 
istrate, that  coant««igned  rece^^ts  be  givea 
to  sndi  executor  or  administrator,  and  tbat 
thereupon  such  receipts  shall  be  conclusive  of 
tbe  propw  paymoit  In  the  final  account  of 
the  executor  or  administrator,  unless  an  ap- 
peal be  taken  from  tbe  order  fixing  tbe  tax 
and  directing  Its  payment 

The  appeal  in  Jbls  case  having  beat  taken 
frtHn  the  order  aUowli^  the  final  account  and 
not  from  the  order  fixing  the  Inhertlnnce  tax 
and  directing  its  payment,  It  Is  impossible  for 
this  court  to  review  tbe  correctness  of  the 
order  of  ttie  district  court  In  determining  tbs 
amount  of  the  tSx. 

The  order  allowing  the  account  la  aiBrmed. 

Aflbued. 

BRANTLT,  a  J.,  and  COOFBB.  HOLLO- 
WAY,  and  GALEN,  33.,  concur. 


WAGMAN  V.  KNORR.    (No.  9723.) 

(Supreme  Court  of  Colorado.    Jan.  10,  1^. 
Rehearing  Denied  March  7,  1921.) 

1.  Appeal  aatf  error  «=3l046(l)  — DeelarlBf 
mistrial  not  grousd  far  reversal  oi  appeal 

from  Judgment  os  new  trial. 
Defendant  cannot  complain  on  appeal  from 
a  jndgment  on  a  third  trial  that  court  errone- 
ously declared  a  mistrial  and  diaeharged  the 
jurr  in  tbe  second  trial,  because,  tt  the  eoart 
committed  error,  the  imly  way  to  correct  it  was 
to  grant  a  now  trial,  and  that  tbe  defendant 
had. 

2.  Appeal  and  error  «=9l002— Verdict  bassi  oa 
oonfllctlMg  evidence  sot  dlstarbed. 

The  Sopreme  Court  cannot  disturb  a  ver- 
dict baaed  on  cbufiicting  evidenae  without 
uaun^  the  function  of  tiie  Jury. 

8.'  Words  asd  Phrassi-^Motlva.'' 

Motive  is  a  state  of  mind;  «.  g,,  fear,  love^ 
jealtnuy,  anger,  hatred,  apprdiension  of  danger, 
nervous  excitement 

CDd.  Note.— Tor  other  deflnitionB,  see  Wmrds 
snd  niraaes,  EHrst  and  Second  Series,  Motive.] 

4.  Assastt  aid  battery  ^27,  4a-AdBilsslsa  af ' 
■otlva  avidenee  left  te  dbarsOM  sf  tmrt, 
weight  bsiag  far  Jary. 

In  the  admission  or  rejection  of  evidenee* 
having  to  do  with  motive  In  an  action  for  as- 
sault something  must  be  left  to  the  discre- 
tion of  the  trial  court;  the  weight  and  effect 
of  audi  evidence  being,  of  coarse,  for  the  Jury. 
6.  Assasit  and  battery  «a27-f  vMsaea  af  as- 
tlve  hoM  admissible. 

In  an  action  for  damages  for  aasault  and 
battery,  held,  that  it  could  not  be  said  that 
defendant's  previous  conduct  with  i>lsintiff's 
wife  and  sister  bad  no  effect  upon  defendant's 
state  of  mind  or  conduct  at  the  time  of  the 
encounter,  or  that  the  admissum  at  the  evi- 
dence of  sudi  previous  conduct  was  error. 

Department  2. 

Error  to  District  Court,  City  and  County 
of  Oenvwr;  J(An  A.  Ferry,  Judge. 

Action  ty '  Lonla  O.  Knorr  against  Abner 
Wfligman.  Judgment  fbr  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

William  H.  IMcfason,  of  Denver,  for  plain- 
tiff in  error. 

MelvlUe,  Mdville  &  Walton  and  Charles 
C.  Sackman,  all  of  Dearer,  for  defendant  in 
error. 

DENISON.  J.  Up(m  tbe  tUid  trial  of  this 
case  Knorr,  Uie  ^intUE  bdow,  liad  Judg- 
meat  against  Wagman  for  assault  and  bat- 
tery. 

Tbe  plaintiff  In  «rror,  Wagman,  makea 
three  polnta  aa  ground  for  reveraal:  Slrat, 
that  before  the  completl<»  of  tbe  aecond 
trial  tbe  court  emmeonsly  declared  a  mis- 
trial and  dlsdiarged  the  Jury;  aecond,  that 
the  evldoice  was  not  auffldttit  to  support  tbe 
verdict ;  third,  that  Irrdavant  Incompetent, 
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and  Immaterial  evldaice  for  the  pUilPtlff 
was  admitted. 

[11  As  to  the  first  jx^t.  If  the  conrt  com- 
mitted error,  the  only  way  to  correct  It  was 
to  grant  a  new  trial,  and  that  the  defendant 
has  bad. 

[11  Aa  to  the  second  point,  the  evidence  la 
conflicting.  Tliat  for  the  plaintiff  Is  incon- 
sistent with,  and  some  of  It  directly  contrary 
to,  that  of  the  defendant  We  cannot  dis- 
turb the  Tcrdict  on  this  ground  without 
usurping  the  function  of  the  Jury. 

As  to  the  third  pcdnt:  According  to  the 
eTtdence  for  the  plaintiff  he  found  Dorothy 
Knorr,  his  wife,  sitting  with  the  defendant 
in  the  defendant's  automoUle,  near  the  mid- 
dle of  the  street,  at  2  o'clock  In  the  morning 
and  ordered  ber  to  get  out ;  she  got  out,  the 
defendant  Immediate  followed  hcf,  and 
without  provocation  shot  the  plaintiff  twice. 
After  being  shot,  the  plaintiff  returned  the 
fire  with  two  shots,  and  afterwards  the  de- 
fendant fired  two  more  In  the  direction  of 
the  plaintiff  and  his  wife.  The  shooting  of 
the  plaintiff  by  the  defendant  constituted 
the  assault  for  'Which  suit  was  brought. 

The  defendant,  on  the  other  hand,  testified 
that  he  did  not  know  the  plaintiff ;  that  the 
plaintiff  approached  the  machine  with  a  pi»> 
tol,  levied  It  at  the  defendant,  ordered  him 
to  throw  up  bis  bands,  which,  he  did;  that 
the  plaintiff  then  ordered  his  wife  to  get  out 
of  the  machine,  which  she  did,  defendant  Im- 
mediate following  her;  that  thereupon  the 
plaintiff  shot  at  the  defendant,  who  return- 
ed the  fire  with  three  shots,  two  of  which 
took  effect;  that  the  def^dant  believed  bis 
life  In  danger  and  fired  In  stif-defense. 

The  plalndff,  over  the  objection  of  the  de- 
fendant, was  allowed  to  Introduce  evidence, 
with  much  detail,  whl<^  need  not  be  repeat- 
ed here,  to  show  that  defendant  and  one 
Landry  had,  during  the  evening  and  night, 
been  riding,  drinking,  and  lunching  with 
plaintiff's  wife  and  one  Millie  fi:norr,  bis 
sister. 

The  court  admitted  this  testimony  as  rele- 
vant  only  to  the  question  of  motive,  and  so 
Instructed  the  Jury. 

[3-6]  It  is  now  argued  on  the  part  of  the 
defendant  that  these  occurrences  previous  to 
the  assault  could  have  no  bearing  on  the  mo- 
tive of  defendant  We  cannot  say  so.  Mo- 
tive is  always  relevant  to  the  question 
whether  one  did  what  Is  alleged  against  him 
and  to  the  reason  why.  Motive  Is  a  state 
of  mind;  e.  g.,  fear,  love,  jealousy,  anger, 
hatred,  apprehension  of  danger,  nervous  ex- 
citement The  previous  relations  of  the  par- 
ties to  any  transactioo  may  have  been  suffi- 
cient to  excite  motive,  and,  if  they  tend  to 
do  so,  however  ^faintly,  they  are  relevant 
In  the  admission  or  rejection  of  such  evi- 
dence sometMng  must  be  left  to  the  discre- 
tion of  the  trial  court  (Com.  v.  Ferrlgan,  44 
Pa.  386) ;  the  weight  and  effect  of  such  evi- 


dence being,  of  course,  for  the  jury.  We  can- 
not say  that  Wagman's  previous  conduct 
with  plaintiff's  wife  and  sister,  under  all  the 
circumstances  and  in  the  peculiar  position  in 
which  he  found  himself,  had  no  effect  upon 
his  state  of  mind  or  conduct  at  the  time  of 
the  encounter,  and  therefore  cannot  say  Uiat 
the  admission  of  the  evidence  in  qnestion 
was  error  or  abuse  of  discretion.  This  mat- 
ter Is  folly  discussed  by  Mr.  Wigmore.  Wig. 
Ev.  H  117,  118,  and  385  to  406,  especially  sec- 
tion 889.  lliere  are  countleaa  cases.  One  Is 
Tyler  t.  Nelson,  109  MidL  37.  89,  66  N.  W. 
671, 

Jxagiamt  ahonld  be  afflnoed. 
800TT  and  TEIiLEB,  JJ„  concur. 


PEOPLE  ax  rd.  BROSIUSv.  NATIONAL 
SURETY  CO.   (No.  9594.) 

(Supreme  Court  of  Colorado.    Jan.  10,  1921, 
Rehearing  Denied  March  7.  19^.) 

Apped  and  error  «s>356— Writ  aiMl  oit  after 
time  United' by  ralas  dismissed. 

Writ  of  error  med  out  after  time  limited 
by  Sup.  Ct.  Rule  14  (148  Pac.  xviii)  In  force 
when  the  judgment  was  entered,  and  rule  16 
(161  Pac.  vfil),  fai  effect  when  writ  Issued, 
cannot  be  eon^ered,  and  will  be  Asmissed. 

Error  to  District  Comt,  Pneblo  Oounty; 

J.  Ed.  Rizer,  Judge. 

Action  by  the  People  on  the  relation  of  S. 
D.  Brosius,  administrator  de  bonis  non  of 
Antonio  Cafoue,  deceased,  against  the  Na- 
tional Surety  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Writ  of 
error  dismissed. 

S.  D.  Brosius,  of  Pueblo,  tot  plaintifl  In  er- 
ror. 

M.  O.  Saunders  and  B.  F.  Chambers,  both 

of  Pueblo,  for  defoidant  In  error. 

TELLER,  J.  The  judgment  sought  to  be 
reviewed  in  this  case  was  entered  in  the  ^s- 
trict  court  of  Pueblo  county,  May  13,  1916. 
A  writ  of  error  to  review  the  same  was  sued 
out  May  12,  1919.  At  the  time  the  judgment 
was  entered,  the  rules  of  1914  were  in  force, 
under  which,  by  rule  14  (148  Pac.  iviil)  the 
time  for  suing  out  a  writ  of  error  was  limit- 
ed to  one  year.  Rule  No.  16  (161  Pac.  vill)  of 
the  rules  Id  force.  January  22,  1917,  which 
was  in  effect  when  this  writ  of  error  was  Is- 
sued, limited  the  time  for  Issuing  writs  of 
error  to  two  years  from  the  entry  of  the 
judgment 

Plaintiff  in  error  was  too  late  In  bringing 
the  cause  to  this  court,  and  under  the  rules 
we  are  prohibited  from  con^deiing  the  case. 

The  writ  of  error  la  therefore  dismissed. 


OARRtOUES, 
cmcor. 


a  J.,  and  DBNISON,  J, 
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MATT  at  ill.  V.  BARLOW  •!  «l.  (No.  2439.) 
(Sapiuu  Court  of  Nerada.  March  S.  1921.) 

t.  Landlord  aad  tenant  «=s>15Q(l)~Landlord 
■ot  reqalrod  to  repair  premieee  la  aJweaoe 
•r  provision  of  eontnwt  or  statnto. 
Oenerallr,  where  do  statute  requires  the 

In&dlord  to  repair  leaaed  premiBei,  no  ancfa 

bniden  will  be  read  into  the  lease  or  imposed 

Qpw  the  lessor. 

2.  Landlord  and  tenant  ^l52(l)~Lessor  held 
not  required  to  provide  tenant  of  Irrloated 
land  with  horses  for  rebuilding  of  dan. 
Lessor's  atreemeot  to  famish  horses  to 
break  the  land  and  to  cultivate  and  harvest 
crop*  on  irrigated  lands  did  not  require  Idm 
to  famisfa  hones  to  rebuild  washed  out  dam, 
though  the  water  firom  dam  was  necessary  for 
cnltlTCtion  of  crops. 

Docker,  7.,  dlsamtins. 

Appeal  from  District  Court,  I^on  Oounty ; 
James  A.  Callahan,  Judge. 

Action  by  Almeda  E.  Matt  and  husband 
against  A.  H.  Barlow  and  (mother.  Judg- 
ment for  plain  tlffa,  and  defendants  appeal. 
Eeversed. 

Norcrosa,  Thatcher  ft  Woodbum  and  M.  A. 
Dlskin,  all  of  Reno,  for  appellants. 

H.  y.  Morehoose^  ot  Boo,  H.  PUUngton, 
ot  Terlugt<m.  and  Mack  ft  Green,  of  Bene, 
for  respondents. 

COLEBIAN,  J.  A  salt  was  brought  In  the 
district  court  of  Lyon  county  to  recover  dam- 
ages alleged  to  have  been  sustained  by  Al- 
me  da  E.  Matt  for  breach  of  contract  of  lease. 
The  complaint  alleged  that  on  or  about 
March  1, 1918,  the  defendants  verbally  leased 
to  Almeda  E.  Matt  80  acres  of  land  in  Lyon 
county,  Nov.,  together  with  wagon,  harness, 
team,  horses,  farming  Implements,  tackling 
and  rigging;  that  It  was  further  agreed  that 
the  defendants  were  to  furnish  help  to  clean 
the  ditches  on  the  land  leased,  to  build 
fences,  harvest  hay  and  grain,  break  40  acres 
of  land  for  wheat  and  barley,  and  furnish 
seed  for  the  seeding  of  the  ground  and  feed 
for  the  team  so  to  be  furnished.  It  Is  fur- 
ther alleged  that  the  defendants  agreed  to 
pay  $35  per  month  to  apply  toward  feeding 
the  help;  also  that  in  consideration  of  the 
services  agreed  to  be  performed  by  A.  J.  Matt 
in  repairing  the  fences  upon  the  ranch,  cul- 
tivating and  Irrigating  the  80  acres  harvest- 
ing the  crops  and  feeding  the  help  to  be  fur- 
nished by  the  defendants,  the  said  Almeda 
Matt  should  have,  free  of  charge,  a  7-acre 
tract,  to  be  planted  as  she  might  desire,  and 
one-half  of  the  croiie  grown  upon  the  80-acre 
tract. 

It  Is  averred  that  the  plalntlfiFs  performed 
the  obligations  resting  upon  them  In  pur- 
suance of  said  agreement  of  lease,  but  that 


the  "defendants  refused  and  neglected  to 
perform  their  items  of  contract  beyond  fur- 
nishing the  land,  and  plaintiffs  www  dam- 
aged thereby  in  the  sum- of  $800." 

A  second  cause  of  action  was  all^^ed,  on 
account  of  which  the  court  allowed  Judg- 
ment for  $86.  An  answer  was  filed  denying 
the  material  allegations  of  the  complaint. 

Because  of  the  relationship  of  hosband  and 
wife,  A.  J.  Matt  was  J{^ed  as  plalntUf. 

The  case  was  tried  to  the  court,  and  Judg- 
ment rendered  in  favor  of  the  pialntUCs  In 
the  sum  of  $304.60,  as  damages  sustained  for 
ftiilure  to  furnish  horses  to  rebuild  the  dam, 
and  $86  on  account  of  the  second  cause  vt 
action.  It  Is  conceded  that  plalntiffis  are  en- 
titled to  recover  the  sum  of  $38  upon  the 
second  cause  of  actl<Mif  but  cmtended  that 
there  should  be  no  recovery  <m  the  first  cause 
,  of  action. 

The  undisputed  evidence  shows  that  the  de- 
foidents  kept  <»ie  team  of  work  horses  and  a 
driving  horse  upon  the  ranch  all  of  the  time. 
It  also  appears  that  the  plaintiff  seeded  only 
12  acres  in  all — 5  in  wheat,  5  Ih  barley,  and  2 
in  potatoes.  It  Is  not  claimed  that  the  wheat 
and  barley  needed  cultivation. 

Plaintiffs  oontoid  that  since  It  was  neces- 
sary to  irrigate  the  crops  in  order  to  mature 
them,  and  the  water  bting  appurtenant  to 
the  land,  it  follows  as  a  matter  of  course 
that  it  was  the  duty  of  the  defendants  to  fur- 
nish horses  to  rebuild  the  dam.  If  plalntlfls 
are  in  error  In  this  contentlMi,  the  Judgnmit 
must  be  modified  as  indicated. 

Nowhere  In  the  evidence  does  It  apipear 
that  anything  was  said  about  furnishing 
horses  to  rebuild  the  dam  In  case  it  was 
washed  out,  ot  that  detOidants  agreed  to  re- 
build it  In  fact,  BO  Car  as  It  am»ear8,  either 
from  the  complaint  or  the  evidence,  no  aUn- 
slon  was  made  by  the  parties,  in  entering  In- 
to the  contract,  to  the  dam.  AM>^nts  con- 
tend that  the  evidence  is  lnBuffl<^t  to  sus- 
tain the  Judgment. 

[1]  It  Is  a  well-established  rule  diat  where 
premises  are  leased,  and  there  Is  no  stipula- 
tion in  the  law  or  statute  to  the  effect  that 
the  landlord  shall  repair  the  leased  premises, 
no  such  burden  will  be  read  Into  the  contract 
of  lease  or  Imposed  upon  the  lessor  by  the 
courts.  24  Cyc.  1081 ;  18  A.  ft  E.  Ency.  Law 
(2d  Ed.)  215 ;  16  B.  C.  L.  1031.  What,  If  any- 
thing, 1b  there  In  this  case  to  take  it  out  of 
the  general  rule  which  we  have  stated? 

We  are  unable  to  distinguish  -  the  Instant 
case  from  those  In  which  It  Is  held  that  the 
general-  rule  to  which  we  have  called  atten- 
tion applies.  A  case  similar  to  the  one  at 
bar  is  that  of  Sheets  v.  Seldes,  7  Wall.  416, 
19  L.  Ed.  166,  the  facts  of  which  are  these: 
The  state  of  Indiana,  owning  a  certain  ca- 
nal, made  two  leases  of  its  surplus  water,  one 
to  Yanders  &  Sheets,  for  a  term  of  30  years. 
In  consideration  of  certain  rents  reserved. 
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Tbe  lease  contained  a  proTlfll(ni  that  the  les- 
aee  should  Bot  be  deprlTed  of  the  use  of  wa- 
ter by  any  act  of  the  state,  or  Its  agents,  or 
by  the  Inadequacy  of  the  supply,  for  more 
than  one  month  In  the  aggregate  in  one  year; 
and  that  if,  for  the  purposes  of  repairing  the 
canal,  preventing  breaches,  or  making  im- 
provements to  the  canal,  or  the  water  con- 
nected with  It,  or  the  Inadequacy  of  the  sup- 
ply of  water,  the  leeseea  should  be  deprived 
of  the  use  of  any  portion  of  the  water  power 
used,  deduction  should  be  made  from  the  rmt 
accruing.  After  the  execution  of  the  lease, 
fleets  acquired  Yanders'  Interest  therein, 
and  Selden  that  of  the  state  of  Indiana  In 
the  canal.  Sheets  having  failed  to  pay  the 
stipnlated  rental,  Selden  brought  suit  against 
him,  in  ejectment,  resulting  in  a  verdict  in 
favor  of  the  plaintiff.  Thereafter  Sheets 
filed  a  bill  in  equity  to  enjoin  the  enforce- 
ment of  the  Judgment  In  ejectment.  One  of 
the  facts  relied  upon  In  the  last-mentioned 
aoti<m  was  the  Inadequacy  of  the  supply  of 
water  furnished  by  the  canal,  owing  to  the 
enU»able  negligence  and  gross  carelessness  of 
Selden  In  falltaig  to  repair  breaches  In  the 
canal  locks  and  removing  obstructions  creat- 
ed by  the  growth  of  grass  &i  the  bottom  and 
on  the  sides  of  the  canal.  The  court.  Id  hold- 
ing that  Sheets  could  not  prevail  In  his  ac- 
tltm,  said: 

*Th«  tendou?  of  modem  deebdons  is  not  to 
Imply  covenants  whidi  might  and  ought  to  have 
been  expressed,  If  intended.  A  covmuoit  is 
never  Implied  dut  the  lessor  will  make  any 
repairs." 

In  reaching  Its  conclusion,  the  court  re- 
views several  decisions,  and  In  commenting 
upon  one  of  them  says: 

"Li  the  case  of  Trustees  of  the  Wabash 
and  Erie  Caaal  v.  Brett,  the  trustees  had 
leased  so  mach  of  the  surplus  water  of  the 
canal  as  might  be  necesaary  for  the  purpoaes 
■I»ecified.  The  right  was  reserved,  upon  pay- 
ing for  the  mill  to  be  huilt  by  the  leasee,  to 
resume  the  use  of  the  water  leased  whatever 
St  might  be  necessary  for  oavigatimi,  or  when- 
ever its  use  for  hydraolic  purposes  Aoold  be 
found  to  interfere  with  the  navigation  of  the 
canal.  It  was  averred  that  the  trustees  had 
abandoned  that  part  of  the  canal,  and  suffered 
it  to  go  to  decay,  so  that  the  water  power  was 
destroyed  and  the  plaiiltilFs  miQ  rendered 
valueless.  The  court  held  that  there  was  no 
implied  covenant  to  keep  the  canal  In  repair, 
that  the  express  provision  for  compsnastion  in 
one  case  eixlnded  tiie  implication  of  such  rights 
in  all  others,  and  that  the  plaintiff  was  without 
remedy." 

The  case  of  Morse  v.  Maddoz,  17  Mo.  569, 
grew  out  of  a  lease  between  the  parties  to 
the  action,  wherein  Maddox  leased  to  Morse 
a  certain  portion  of  a  farm  and  a  water  priv- 
ilege through  a  certain  flume  from  a  mlllpond 
for  driving  a  water  wheel  in  a  factory.  On 
the  trial  It  was  proven  that  after  the  lease 
bad  been  entered  Intt^  tiie  dam  to  the  pond 


got  oat  of  r4»8lr,  and  did  not  fumidi  tiie 
same  head  of  water  as  before  the  execution 
of  the  lease,  by  (me-half.  The  action  was  for 
damage  sustained  because  of  the  failure  of 
Maddoz  to  keep  the  dam  In  r^Ir.  There 
was  In  the  lease  no  covenant  to  repair.  The 
case  was  tried  to  a  Jury,  and  the  court,  In 
substance,  instructed  the  Jury  that  It  was 
the  duty  of  Maddox  to  ke^  the  dam  In  re- 
pair. There  was  a  Judgment  for  the  plaintiff, 
from  which  defoidant  appealed.  The  court 
refen  to  several  authorities,  and  quotes  from 
some  to  the  effect  that  the  landlord  does  not 
have  to  repair  where  there  Is  no  covenant  to 
do     and  prOoeeda; 

*Vow,  under  this  lease,  tiie  landlord  was  not 
bound  to  repair  the  milldam-^ot  bound  to  ke^ 
a  certain  height  of  water  in  the  dam.  Eie 
grants  the  use  of  the  water,  or,  rather,  grants 
the  privilege  of  using  the  water  in  the  pood, 
throng  the  flume  or  forebaj,  to  the  p^w*"t'*i 
together  with  bis  farm." 

The  judgment  was  teveraed. 

The  case  of  Bradbury  t.  mgglnson,  182 
Oil.  602,  123  FacL  m.  is  in  line  with  the 
caaea  we  have '  meotfoned.  The  plalntlir 
leased  to  the  dfiCendftnt  certain  inendaes  to 
which  was  aivmrtenant  a  water  qwfean.  Tlie 
action  was  to  recover  a  balance  alleged  to  be 
due  as  rentals  for  the  premises  leased.  The 
defanae  was  that  tbt  water  ajntun  became 
out  of  repair,  and  ttiat  it  was  the  duty  at  fSie 
plaintiff  to  repair  the  same.  Tb»  court  said: 

"If  water  was  being  aupplled  to  the  premises 
from  a  water  system  owned  or  maintained  by 
the  plaintiff,  the  right  to  the  use  of  the  wa- 
ter 80  supplied  would  be  one  wbieh  would  nat- 
urally,  and  perhaps  necessarily,  appertain  to 
the  leaaehoU  estate.  This  right,  however,  in 
the  absence  of  an  express  tsrm  of  the  written 
contnct  further  defining  it,  would  be  only  to 
have  the  water  drawn  from  the  supply  con- 
trolled by  the  plaintiff  and  to  have  it  pass 
through  the  pipes  in  which  it  was  customarily 
conducted  to  the  premises.  Under  the  term 
'appurtenances*  there  could  -not  be  implied  an 
agreement  on  the  part  of  the  plaintiff  to  keep 
in  repair  the  water  system  or  the  pipes  lesding 
to  the  leased  premises." 

The  Supreme  Court  of  Indiana,  in  Sklllen 
V.  Waterworks  Co.,  49  Ind.  193,  In  an  action 
for  damages  growing  out  of  the  fiiilnre  of 
the  defmdant  to  repair  a  canal  whlcb  fur- 
nished the  water  which  the  defendant  leased 
to  the  plaintiff  for  motive  power  for  a  cer- 
tain mill,  held  that  the  defendant  was  under 
no  obll^tion  to  repair  the  dam,  and  hence 
was  not  liable  In  damages. 

[2]  We  have  not  found  a  case  of  a  similar 
character  In  which  a  different  reai^  has  been 
reached.  Why  should  not  such  ft  the  rule 
in  the  Instant  case]  What  fact  Is  there  in 
this  case  to  take  It  out  of  the  rule  mention- 
ed? We  take  it  that  it  there  had  been  no 
agreement  to  fuml^  horses  to  lareak  tlie 
land  and  to  cultivate  and  harvest  the  cnq^, 
there  would  be  no  contmUon  that  the  Cb- 
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fendante  shonld  hftve  fnrniahed  borses  to  re- 
bofld  tbtt  dun.  It  Is  said  that  the  repladng 
of  the  dam  was  a  necessary  act  In  the  caltl- 
vatlim  of  the  craps,  for  whicli  the  defendants 
obUgated  themselres  to  furnish  the  necessary 
horses.  This  statment  seems  to  embody  the 
theory  of  the  plaintitf  as  to  why  the  duty  Is 
Imposed  upon  defendants  to  famish  borses 
to  rebuild  the  dam.  The  defendants  agreed 
to  ftimlsh  horses  for  certain  irarposes  only, 
▼Is.,  to  break  the  ground  and  coltirate  and 
harvest  tbe  crops.  The  wheat  and  barley 
did  not  need  cnltiTation  about  July  1,  when 
ttie  dam  broke,  and  surely  one  team  of  borses 
was  sufficient  to  cultivate  two  acres  of  po> 
tatoes.  Was  it  Incumbent  upon  the  defend- 
ants to  ke^  Beveral  teams  of  horses  In  wait- 
ing to  repair  a  dam  that  might  or  mi^t  not 
break?  Or  was  It  Incumbent  upon  them  to 
hire  horses  to  do  so,  or  divert  horses  from 
other  work  for  the  purpose?  It  is  true  that 
the  court  found  that  the  defendants  agreed 
to  furnish  horses  to  repair  the  dam.  bat  the 
complaint  does  not  so  allege,  and  the  only 
evidence  on  the  point  Is  to  tbe  effect  that 
notiilng  was  eald  about  the  dam.  The  find- 
ing mentioned  Is  a  mere  legal  conclusion,  and 
not  one  based  ui>on  positive  evidence.  Bas 
tbe'  court  tbe  right  to  read  into  a  contract 
such  a  term?  Can  tbe  court  Impose  upon 
the  defendants  a  condition  never  discussed, 
much  less  not  agreed  upon?  Can  the  court 
make  a  contract  for  the  parties?  A  landlord 
cannot  be  compelled  to  repair ;  then  how  can 
he  be  held  liable  for  not  furnishing  the  In- 
strum«itaUtles  wherewith  to  make  repairs, 
unless  he  agrees  to  do  so?  There  is  no  dif- 
ference in  the  rales  governing  tbe  two  situa- 
tions. 

Judgment  is  reversed. 

SANDERS,  O.  J.,  concurs 
DUCKBR,  J.,  dissents. 


BECKER  V.  OREGON-KANSAS  TIM- 
BER CO. 

(Supreme  Court  of  Oregon.  March  8,  1921.) 

Brokars  «=950— Coanitslai  ml  aaraai  when 
prospeotlva  purahaser  lot  rssponlble. 

No  commi8si<m  was  earned  tiader  a  broker^s 
contract  to  sell  property  bf  a  certain  date 
where  at  that  date  tbe  alleged  purchaser  was  a 
corporation  which  had  not  corns  Into  existence, 
and  tbe  promoter  thereof  condactiiig  the  nego- 
tiations for  it  had  not  become  personally  liable 
on  the  contract,  so  that  against  neither  the  cor- 
poration nor  tbe  promoter  could  there  have 
been  recovery  in  a  suit  £or  specific  performance 
by  the  seller,  and  tbe  cash  payment  or  firat  pay- 
ment, the  fond  from  wbidi  the  eonunisslMi  was 
to  have  been  paid  to  the  braker^  had  not  been 
paid  by  the  purcbasar. 


Department  2. 

Appeal  from  Orcnit  Oonrt,  Moltnomali 
County ;  Robert  Tucker,  Judge. 

Action  by  M.  H.  Becker  against  the  Ore- 
gon-Kansas Timber.  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  r^anded,  with  directions. 

Tbe  ^aintiff,  as  a  real  estate  broker,  pro- 
cured from  the  defendant  a  contract  of  wUcb 
the  following  is  a  copy: 

"To  M.  H.  Becker: 

"Tor  receipt  of  one  dollar,  receipt  of  which 
is  acknowledged,  we  hereby  appoint  yon  agent, 
to  make  sale  of  the  following  described  real 
property,  to  wit:  Tbe  west  half  of  the  north- 
east quarter,  and  the  northwest  qaartflr»  mad 
the  west  half  of  the  sonthwest  quarter,  aU  in 
section  26,  township  three  (S)  north  of  range 
six  (6)  west  of  Willamette  meridian— for 
tbe  price  of  $100,000.00,  to  be  paid  upon  terms 
as  may  be  agreed  npon  between  the  seller  and 
buyer. 

"In  case  you  scH  Uie  above-described  prop* 
erty  within  the  time  specified,  we  agree  to  make 
tbe  porcfaaaer  a  good  and  sufficient  warranty 
deed  to  the  same,  and  to  furnish  a  complete 
abstract  oi  title,  if  required,  and  also  agree  to 
pay  yon  from  the  proceeds  of  socb  sale  |5,0b0.- 
00  as  commission  for  your  services. 

"Should  yon  bring  us  a  customer  who  urill 
buy  the  property,  and  does  buy  the  same,  yon 
Btill  have  the  commission,  if  the  sale  be  con- 
snmmated  to  such  customer  by  June  1^  191S, 
and  shoold  we  elect  to  and  sell  to  biin  said 
proper^  for  less  than  $160,000.00  by  said  tbne, 
yon  shall  still  have  said  commission, 

"This  commission  is  to  be  paid  out  of  the 
first  proceeds  of  said  sale  of  aald  property. 

**ThIs  contract  shall  continue  uitil  June  1, 
1918,  and  if  yon  shall  during  tiiat  time  produce 
a  customer,  ready,  willing,  and  able  to  boy  said 
property  at  said  figure,  or  for  any  other  figure 
we  may  make  to  him,  you  shall  be  entitled  to 
your  commission  if  we  sell  to  such  customer  by 
June  1,  1018.  Tbia,  however,  Is  subject  to  our 
right  to  sell  to  any  one  else  before  yon  shoold 
produce  such  customer;  and  should  we,  during 
the  time  of  your  agency,  make  bona  fide  sale  of 
said  proper^,  your  agency  dudf  terminate  be- 
fore  June  1,  IMS,  upon  notice  to  you  In  writ- 
ing; otherwise  it  shall  be  at  an  end  June  1. 
1018,  except  as  otherwise  herein  provided. 

"Oregon-Kansas  Timber  Oo. 
"0.  A.  HaoleBbeck. 

"Tntnesses: 

«M.  H.  Becker." 

PlalntifC  dalmt  to  lum  parfomed  tbe 
services  required  of  htm  by  0»  cnitnet  a<s 
cording  to  Its  terms,  all  before  June  1,  ims, 
by  prodadng  as  puTchaseTB  of  the  property 
one  H,  J.  Miller  and  a  corporation  called  tbe 
Seattle-Portland  Logging  4k  MilUng  Com- 
pany, who  were  ready,  able,  and  willing  and 
offered  to  buy  the  property  at  die  price  of 
$160,000,  and  offered  to  comidete  the  por- 
chase  hy  tbe  date  meatloaed,,  im  terms  pro- 
posed by  tbe  defendant,  whldi  tenna  includ- 
ed a  caah  payment  of  an  amount  more  than 
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Bi^dent  to  enable  the  defendant  to  pay  the 
plalntUTB  commlasloD,  and  that  the  defend- 
ant failed  and  refused  to  make  the  sale, 
\7lthont  the  fault  of  the  plaintiff  or  of  the 
proposed  purchasers.  The  complaint  Is  de- 
nied except  aB  admitted  In  the  answer.  The 
corporate  character  of  the  defendant,  the 
making  of  the  contract,  and  the  refusal  to 
pay  the  brok^'s  fee  are  admitted.  Further  an- 
swering, the  defendant  states  that  the  plain- 
tiff did  not  produce  a  purchaser  ready,  able, 
and  willing  to  buy  the  property,  nor  has  he 
made  a  sale  of  the  property.  Other  aver^ 
tasaata  fcre  made  in  the  answer  which  It  Is  not 
necefsary  to  consider.  The  afiBrmatire  mat- 
ter to  the  reply  refers  to  what  Is  deemed  Im- 
material to  the  answer  for  the  purposes  of 
this  decision. 

A  general  demurrer  to  the  complaint  was 
overruled,  together  with  other  ob]ectl(»is 
raised  as  to  admissibility  of  testimony  and 
the  refusal  of  instructions.  The  plaintiff  had 
a  Judgment  for  the  full  emoimt  of  his  claim, 
and  the  defendant  appeals. 

JohnstM)  Wilson,  of  Portland  (Olarfc,  Mld- 
dlet<«  &  Clark,  (tf  PnHtnd,  on  the  l»lef), 
for  appellant. 

Thomas  O.  Oreraie,  of  P<ntland  (Bauer, 
Gre«ie  &  A.  H.  MeCnrt^  and  JF<»lm  Tan 
ZftDte^  all  of  Portland,  on  the  t»rl^,  for  re- 
spondent. 

BtTBNBTT,  C.  J.  (after  stating  the  facts 
as  above).  It  will  be  observed  that  the  com- 
platot  was  'laid  on  the  theory  that  the  plato- 
tlff  has  t>erformed  his  contract  in  full  and 
has  earned  bis  commission.  The  action  la 
not  one  to  recover  damagea  resulting  from  a 
breach  of  the  contract.  It  will  be  noted  also 
that  no  waiver  on  the  part  of  the  defendant 
of  any  of  the  terms  of  the  contract  Is  plead- 
ed. The  plaintiff  was  appototed  "to  make 
sale"  of  the  property.  The  defendant  agreed 
that.  In  case  the  plaintiff  should  "sell  the 
above-described  property  withto  the  timfe 
specified,"  it  would  make  the  purchaser  a 
good  and  sufficient  warranty  deed  to  the 
same,  furnish  a  complete  abstract  itf  title, 
and  '*pay  you  from  the  proceeds  ot  sndi  sale 
$5,000.00  as  commissloa  for  yonr  aerricea." 
Again  U  Is  rtfterated: 

"Should  yon  bring  us  a  customer  who  will  boy 
the  proper)^,  and  does  buy  the  same,  yon  still 
have  the  ccmmisrion,  if  the  sale  be  etmaom- 
mated  by  Jnne  1,  ISISl" 

Stm  further: 

'^is  commission  Is  to  be  paid  out  of  the 
flrat  proceeds  of  said  sale  of  said  property." 

And  finally: 

"This  coDtract  Bhall  coctinne  until  Jane  1, 
1918,  and  If  yon  darinf  that  time  produce  a  cub- 
tomer  ready.  wHSng,  and  able  to  buy  said  prop* 
erty  at  said  figure  or  at  aiv  oth^  figure  we 
may  make  to  hhn,  yon  shall  be  entitled  to  your 
commission,  if  we  sell  to  mch  eostomer 
7one  1, 1918." 


KANSAS  TIMBEB  CO.  1039 
P.) 

It  la  without  dispute  that  the  corporation 
called  the  Seattle-Portland  Loggtog  &  Milling 
Company  had  not  been  organized  and  was 
not  In  existence  until  some  days  after  June 
1, 1918.  All  that  had  been  done,  as  disclosed 
b^  the  testimony,  was  that  articles  of  tocor*, 
pbratlon  had  been  executed  by  Miller  and 
two  other  parties  who  were  only  nominally 
participants  to  the  transaction.  The  articles 
bad  not  been  filed  either  with  the  corpora- 
tion commissioner  or  with  the  county  clerk 
of  Multnomah  county,  where  the  home  office 
was  to  be  located,  and  no  suteicription  of 
stock  had  been  made.  As  said  to  Schreyer 
V.  Tamer  Flonrlng  MIU  Co.,  29  Or.  1,  43 
Pac.  710,  to  tbe  optolon  of  Mr.  Justice  Wol- 
verton: 

"Most  certainly  it  Is  tme  that  a  corporation 
must  have  an  ezistenee  before  it  can  assnme  to 
act  or  carry  on  business.  The  statute  provides 
how  a  private  corporation  like  thiB  may  be 
formed  and  organized,  and  prior  to  its  lawful 
creation  it  is  Idle  to  think  of  ita  entering  into 
contractual  relati<ms." 

The  testimony  shows  conttoued  negotia- 
tions between  those  assumtog  to  represent 
the  defendant,  on  the  one  hand,  and  Miller 
on  behalf  of  the  Seattle-Portland  Logging  & 
Milling  Company,  up  to  June  1,  1918.  No- 
where to  tbe  testimony  Is  It  disclosed  that 
Miller  proposed  to  become  personally  liable 
for  the  purchase  of  the  property.  The  par- 
tly conducting  the  negotlatlona  went  so  far 
as  to  provide  a  form,  not  of  absolute  sale, 
but  one  executory  to  Its  nature,  for  the  fu- 
ture sale  of  the  property,  to  which  executory 
contract  cmly  the  OresMn-Kansaa  Timber 
Company,  the  defendant,  and  tbe  Seattle- 
Portland  Loggtog  &  Milltog  Company  were 
named  as  parties,  but  it  was  never  executed 
by  either  party  named  therein.  In  tbls  form 
only  did  Miller  negotiate. 

Conceding  for  the  moment,  without  admit- 
ting, that  the  platotlff's  part  of  his  appotot- 
ment  as  agent  had  been  performed  when  he 
brought  together  parties  one  of  whom  was 
wllltog,  able,  and  ready  to  purchase,  and  the 
other  the  defendant,  we  must  yet  attend  to 
tbe  situation  disclosed  by  the  testimony  when 
o>nstrued  accordtog  to  the  pleadings.  The 
averment  of  the  ctnnplatot  Is  that  tbe  plato- 
tlff  produced  Miller  and  the  corporation,  Se- 
attle-Portland Logging  &  Milltog  Company. 
There  are  therefore  two  parties  mentioned 
In  the  complatot  as  possible  purchasers,  the 
one  natural  and  the  other  artificial.  Tbe  lat- 
ter had  no  legal  or  equitable  existence,  and 
hence  was  Incapable  of  being  ready,  able,  and 
wiUtog  to  buy  the  land,  much  less  actually 
to  purchase  the  same.  Nev^  betore  the  date 
of  tbe  expiration  of  platotUTs  contract  did 
Miller,  tbe  form»  of  those  two  parties,  todl- 
cate  a  willingness  to  assume  personal  lia- 
bility for  tbe  purchase,  and  he  was  careful 
to  do  no  act  to  the  name  of  the  embryo  coiv 
poratlon  wb^eby  liability  would  be  thrust 
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upon  him  personally.  The  plaintiff  has  dted 
many  authorities  to  the  effect  that,  if  one 
has  contracted  in  the  name  of  a  corporation 
whidi  haa  no  existence,  he  will  become  per- 
sonally liable.  The  doctrine  is  tbns  stated, 
for  example  In  10  Oyc  269: 

"The  promoters  of  a  corporation  are  person- 
ally liable  for  debts  which  they  assume  to  con- 
tract in  its  name  and  behalf,  before  it  has  ac- 
qaired  a  de  facto  organization,  such  as  cannot 
be  attached  except  the  state,  and  if  the  gov- 
erning statute  prescribes  a  condition  precedent 
to  corporate  eidstence,  such  as  filing  of  articles 
of  incorporation,  they  ore  personally  liable  for 
engagements  which  they  have  assumed  to  make 
in  the  name  of  the  tappoaed  coriraration  before 
that  condition  has  been  fulfilled." 

Practically  without  exception  the  prec- 
edents cited  by  the  plaintiff  on  this  point  are 
those  where  a  debt  has  been  Incunred  on  b^ 
half  of  the  prospective  corporation,  or  prop- 
erty has  been  obtained  from  anotiier  party  in 
Its  name.  No  snch  situation  la  presented  in 
this  case.  These  authorities  would  apply  If 
Miller  had  actually  contracted  In  the  name 
of  the  proposed  corporation ;  but  he  did  not 
Wifbout  expressing  In  any  way  his  wlllins- 
ness  to  buy,  on  or  at  any  time  before  June  1, 
1W8,  he  kept  the  prospective  corporation  to 
the  fore  as  the  would-be  able  and  wllltnff 
jmrchasar,  when  In  fact  it  was  no  more  than 
a  mere  flcUon.  He  never  did  anytiiing  In  the 
name  of  the  proposed  corporation  that  would 
make  him  personally  liable.  No  situation  is 
presented  by  the  testimony  In  which  the  de- 
fendant could  have  taken  advantage  of  the 
acts  of  Miller  for  the  prospective  corpora- 
tion and  have  sued  either  of  them  for  spedflc 
performance.  The  plaintiff  is  bound  by  the 
attitude  of  his  proposed  purchasers.  Tbe 
Initiative  must  come  from  them.  His  con- 
tract was  to  effect  a  sale,  and  at  no  time  was 
ttie  defendant  bound  to  make  a  warranty 
deed  to  tiie  property  nntll  a  sale  was  ^ected. 
The  contract  called  for  a  ''customer  who  will 
buy  the  pr<^>erty,  and  does  buy  Qie  same," 
on  or  before  June  1, 1918. 

A  case  much  like  this  was  Oregon  Home 
Builders  t.  Montgomery  Investment  Co.,  M 
Or.  348.  184  Pac.  487.  In  that  case  a  buyer 
waa  to  be  produced  *'ready  and  willing  to 
anurammate  a  deaL"  Here  the  condition  Is 
that  "tiie  sale  be  consummated  with  sudi 
customer  by  June  1,  1918."  There  the  bro- 
ker was  authorized  to  retain  his  commission 
out  of  the  first  money  paid  on  the  pur<d)a9e 
price.  In  the  case  at  bar  it  Is  directly'  stip- 
ulated that  "this  commission  is  to  be  paid  out 
of  flie  first  proceeds  of  said  sale  'of  said  prop- 
erty." After  discussing  the  tram  *Si»n8um- 
matSon  of  tiie  deal"  and  dtlns  many  sntbor- 
Ities,  Mr.  Justice  Harris  used  this  language: 

"As  has  already  been  said,  the  general  rule  is 
tibat  a  broker  employed  under  a  contract  to  sell 


or  exchange  lands  la,  In  tiie  absence  of  a  atlpn- 
lation  to  the  contrary,  entitied  to  Us  catnmis- 
sion  immediately  apon  the  execation  of  a  valid 
and  bhiding  contract  between  the  employer  and 
customer;  bat  In  the  contract  presented  to  us 
we  find  that  the  parties  have  in  at  least  one 
instance  provided  to  the  eontrary/  for,  If  a 
contract  of  sale  had  been  made  wltii  the  price 
payable  is  Installments  or  otherwise  instead  of 
a  contract  for  an  exchange,  the  commission 
wonld  be  'S750  of  the  price*  witii  authority  giv- 
en to  the  broker  to  retain  the  commission  out 
of  the  first  parent  made  on  the  price.  When 
the  contract  of  employment  is  eonstmed  as  a 
whole,  and  espedally  when  it  is  read  in  the  light 
of  the  stipulation  which  in  effect  postpones  the 
payment  of  the  commission  to  such  time  as 
enough  of  the  price  la  paid  to  satis^  tbe  com- 
mission in  the  event  of  a  contract  of  sale,  ve 
think  that  to  consummate  a  deal'  shooU  be  in- 
terpreted, in  the  contract  presented  here,  to 
mean  the  completion  and  carrying  out  of  tiie 
contract  of  exdimge  by  an  actnal  transfer  of 
tbe  properties." 

The  fund  oat  of  which  the  a>mml8alan  in 
the  instant  case  was  to  be  paid  has  never 
been  tnrougbt  Into  existence.  Ju  suing  iqnD 
the  contract,  not  for  the  damages  resulting 
from  a  supposed  breach,  but  for  the  commis- 
sion earned,  it  Is  incumbent  upon  the  plain- 
tiff to  prove  not  only  bis  performance  of  the 
terms,  but  also  tiiat  the  fund  out  of  whicb  be 
was  to  be  paid  haa  come  into  ^Istoice. 

It  wonld  Mem  that  te  offering  both  Miller 
and  the  corporation  as  parduso^  if  that 
were  the  case,  as  alleged  tn  the  comidalnt, 
tiie  defendant  would  have  a  right  to  r^ 
not  only  upon  the  credit  of  MlUer,  but  also 
upon  that  of  the  proposed  corporation.  In- 
volving the  responsibility  of  all  of  Its  stock- 
holders, not  only  Miller  if  he  should  sub- 
scribe, but  also  all  other  subscribers  to  Its 
capital  stock.  Under  such  drcumstancea  the 
defendant  could  not  be  put  In  default  unless 
both  of  the  proposed  customers  were  In  fact 
ready,  able,  and  wlUlng  to  buy.  Beyond  eon- 
troversy  tiie  corpCMration  was  not  sucb  an  lo- 
dlvldual.  Witiumt  question  Miller  never  pro- 
posed to  become  personally  responsible.  N^ 
ther  did  he  do  any  act  by  which  responsibil- 
ity could  be  visited  upon  him.  "Sbe  testimony 
falls  to  prove  the  allegation  of  the  complaint 
Out  the  plalntlfl  furnished  purchasers  ready, 
able,  and  willing  to  buy.  Neither  does  that 
pleading  show  the  existence  of  the  fimd  ovt 
of  which  the  parties  stipulated  that  plain- 
tiff's commission  idiould  be  paid. 

The  motion  for  nonsuit  should  have  been 
allowed.  The  Judgment  is  reversed,  and  tbe 
cause  remanded  to  the  circuit  court,  with 
directions  to  enter  a  judgment  of  nonsuit  In 
favor  of  the  defendant. 

JOHNS.  BBAN,  and  BROWN,  JJ«  caocDT. 
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STATE  V.  LE  POR8.  (N«.  16196.) 

(Sivreme  Oovrt  of  WashiDftont  March  10* 

1921.) 

Criminal  law  «sB854(l)--Saparatloa  of  Jary 
without  diToidaafs  oonoat^ravenllila  or- 

ror.  ' 
Action  of  court  In  permitting  jary  after 
being  sworn  and  before  the  taking  of  testi- 
mony to  aeparate  and  eomminifle  with  the  andi- 
«nce  ud  retire  from  the  courtroom  daring  a 
recesa,  witiioat  defendant's  consent,  in  Tlt^tion 
of  Bern.  Code  191B,  S  2159,  held  reversible  er- 
ror; flocb  Btatnte  being  mandatory. 

Department  2. 

Appeal  from  Superior  Court,  WUtman 

OooDty ;  Joseph  Sessions,  Jadge. 

Jesse  Le  Fors  was  convicted  of  sodomy, 
and  he  appeals.  Beveraed  and  remanded  for 
new  trial. 

O.  H.  HortCT.  of  Ckflfax.  for  appellant 

MITCHELL.  J.  The  defendant  was  con- 
victed of  the  crime  of  sodomy,  and  has  ap- 
pealed to  this  court  Immediately  upon  the 
jury  being  sworn  to  try  the  case  and  before 
the  taking  of  any  testimony,  the  Jury  was 
permitted  to  separate  during  a  recess  ^thoat 
the  consent  of  the  appellant  The  record 
shows 'the  members  of  the  jury  were  allowed 
to  commingle  with  the  audience,  and  that 
they  retired  from  the  courtroom.  Prior  to  the 
taking  of  any  testimony  counsel  for  the  ap- 
pellant called  the  court's  attention  to  the 
separatlm  of  the  Jury  without  the  ccmsent 
of  the  defendant  and  objected  to  further  pro- 
ceeding with  the  trlaL  The  objection  was 
overruled,  and  the  trial  proceeded. 

Section  2159,  Bern.  Code,  provides: 

"Juries  in  criminal  cases  shall  not  be  allowed 
to  separate,  except  by  consent  of  the  defend- 
ant and  the  prosecuting  attorney,  bat  shall  be 
kept  together,  without  meat  or  drink,  unless 
otherwise  ordered  by  the  court,  to  be  furnished 
at  the  expense  of  tiie  county." 

^e  have  held  in  the  cases  of  State  v.  Place, 
B  Wash.  773,  32  Pac.  736,  State  v.  Strode- 
mler,  41  Wash.  1S9.  83  Pac.  22,  111  Am.  St 
Rep.  1012,  State  v.  Bennett  71  Wash.  0^, 
129  Pac.  409,  and  State  v.  Morden,  87  Wash. 
405,  151  Pac.  832,  diat  the  statute  in  no  way 
relates  to  the  discretion  of  tbe  trial  court, 
tiiat  its  terms  are  mandatory,  and  that  a  vio- 
lation of  its  express  prohibition  constitutes 
reversible  error.  Upon  the  authority  of  the 
statute  and  the  cases  cited,  ^e  Judgment  Is 
reversed,  and  the  cause  rananded,  with  di- 
rections to  the  trial  court  to  grant  a  new 
Wal. 

PARKBR,  a  J.,  and  UODMT,  MAIN,  and 
TOLHAX,  JX,  concur. 


SPENCER  V.  MAGRINI  at  IX.   (N«.  16197.) 

(Supreme  Court  of  Washington.  March  10, 

1921.) 

MoRioipal  oerporatloaa  43>709(2>— DrWsr  of 
aatoMoblla  jsollMlai  wtth  oar  la  froat  of  Mm 
ksM  ■•ollgaat 

Automobile  driver,  who  drove  automobile 
only  4  or  S  feet  behind  another  automobile, 
without  giving  signal  that  he  desired  to  pass, 
and  by  reason  thereof  struck  the  other  auto- 
mobile, when  it  was  required  to  turn  to  the 
left  in  order  to  avoid  striking  car  parked  along 
curb,  held  negligent 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  John  D.  Fletcher,  Judge. 

Action  by  F.  L.  Spencer  against  Arthur 
Magrini  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

A.  O.  Laffin,  ct  TtMOOMf  tar  qtpdlants. 
H.  P.  Jones,  cX  Tacoma,  for  respondent 

MOUNT,  J.  Tbia  acdon  was  toragbt  to 
recover  damages  on  aooouat  of  a  ijoUislon  be- 
tween two  automobiles.  The  case  was  tried 
to  the  court  wittiout  a  Jury,  and  resulted  in 
a  Judgment  in  fovor  of  the  i^aintlfl  for  $426.- 
6S  and-costSk  Tbo  ddleiidantB  have  aivealed. 

The  appeal  presents  only  questions  of  tect 
It  appears  that  <m  December  S,  IBlft,  at  about 
10  o'dof^  ttiat  nig^t,  the  respondent's  an- 
tomoMle  was  being  driven  north  on  tbe  ri^t 
side  at  O  street  in  the  eity  of  Taecana.  The 
appellant's  oar  bad  come  up  behind  xevond- 
eut's  car  and  followed  tax  about  a  tiiock. 
Appelant  testlfled  that  bis  car  was  traveling 
at  about  18  miles  per  boor,  and  that  be  fxA- 
lowed  about  16  feet  behind  respcmdent's  car, 
and  that  snddnly,  when  an^ellant^a  car  vras 
within  4  or  B  fact  <tf  respondent's  car,  tbe 
re8p<mdent'B  car  turned  shartAy  to  tiie  left 
without  warning,  and  tiiat  there  was  no  op- 
portunity to  avoid  the  collision,  and  that  ap- 
pellant's car  ran  into  tbe  left  side  of  respond- 
ent's car,  and  both  cars  were  damaged.  Wit- 
nesses for  respoudoit  testified  that  as  re- 
spondait's  car  was  traveling  near  tbe  rigbt 
curi>  of  tbe  street  at  tbe  rate  itf  7  or  8  mites 
per  hour  he  came  to  another  car  parked  on 
tbe  ri^t  side  oi  the  street,  that  respondent's 
car  turned  to  tbe  left  to  avoid  tbe  parked 
car,  and  that  appellant's  car  without  any 
warning  crashed  into  tbe  side  of  respondent's 
car. 

The  trial  court  found  that  BKiellant  was 
driving  bis  car  carelessly  because  be  was 
following  too  closely  behind  re^wden^a  car. 
We  are  of  the  opinion  that  there  can  be  no 
escape  from  that  conclusion.  It  la  at  once 
apimrent  that  appellant  was  traveling  faster 
than  respondaf  s  car,  otherwise  there  could 
have  been  no  collision.  Appellant  according 
to  bis  own  evidence,  was  <Hily  4  or  6  feet  be- 
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hind  respondent's  car  when  respondent  wa? 
regalred  to  tarn  to  the  left  to  avoid  the  park- 
ed car.  It  was  clearly  the  dnty  of  the  ap- 
pellant to  avoid  respondent's  car  In  front  of 
him.  The  respondent's  car  had  the  right  of 
way  over  the  car  behind.  Bespondent  was 
required  to  avoid  the  car  parked  at  the  side 
of  tlie  street,  and  turned  to  the  left  In  order 
to  do  so.  If  the  ai^Uant  desired  to  pass 
the  respondent's  car.  It  was  his  duty  to  ^ve 
some  warning,  and  also  to  keep  far  enough 
to  the  left  to  avoid  the  respondent's  car. 
This  he  did  not  do.  He  was  therefore  negli- 
gent. It  was  claimed  by  appellant  that  re- 
spondent's car  attempted  to  turn  around  in 
the  street,  and  in  attempting  to  do  so  was 
negligent  Respondent  disputed  that  dalm, 
and  we  are  satlsQed  that  the  evidence  does 
not  Justify  the  claim.  We  are  satisfied  the 
court  properly  found  that  the  appellant  was 
negligent,  and  that  respondent  was  not  negli- 
gent The  appellant  was  therefore  liable. 
Judgment  affirmed. 

PARKER.  0.  J.,  and  MITCHELL,  MAIN, 
and  TOLMAN,  JJ.  concur. 


TYLER  et  ix.  v.  CASEY  et  al.   (No.  16173.) 

(Supreme  Court  of  Washington.  March  10, 
1»21.) 

anretlag  ttU  «»7(2)— Reeordai  e*ntraot«  ud 
purohasar's  qultolaiii  daed  heM  t  <Hoid  on 

titia.  - 

Recorded  contracts  to  sell  land,  forfeited 
by  purchaser,  and  quitclaim  deed,  executed  by 
purchaser  to  third  perBons  subsequent  to  for- 
feiture, held  a  cloud  on  owners*  title,  entitiiog 
owners,  in  action  to  quiet  title,  to  judgment 
holding  that  third  persons  bad  no  Interest  in 
tbe  land. 

Department  2. 

Appeal  from  Superior  Court,  Thurston 
County ;  John  M.  Wilson,  Judge. 

Action  by  George  W.  Tyler  and  wife 
against  A.  P.  Casey  and  others.  Judgment 
for  plalntlflte,  and  det^dants  Casey  and 
BnlUs  aiHteaL  AiSrmed. 

Kelleran  ft  Hannan  and  John  T.  Caa^,  all 
of  Seattle^  for  appelluits. 

R.  F.  Dotscb  and  Ben  S.  Sawyer,  both  of 
Olympla,  for  reepondents. 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiffs,  George  W.  Tyler  and  wife, 
against  A.  P.  Casey,  W.  L.  BuUls,  and  a 
number  of  others  to  quiet  title  In  the  plain- 
tiffs to  certain  real  estate  in  Thurston  coun- 
ty. All  the  defendants  except  Casey  and 
BulUs  defaulted.  Upon  issues  joined  tbe 
«a8e  was  tried  to  tbe  court  without  a  Jury, 


and  resulted  In  findings  In  favor  of  the 
plaintiffs,  and  a  Judgment  quieting  title  to 
the  real  estate  In  the  plain tUfs.  Tbe  de- 
fendants Casey  and  Bullls  have  anmled 
from  that  Judgment. 

The  record  is  somewhat  Involved,  but  the 
facts  may  be  briefly  stated  as  follows:  In 
the  year  1911  ves[>ondents,  being  the  ownera 
of  240  acres  of  land,  agreed  to  this  land 
in  three  parc^  to  a  corporation  known  as 
the  Planters'  Nursery  Company.  Written 
contracts  to  that  eCFect  were  entered  Into  and 
placed  of  record.  Under  these  contracts  the 
Planters'  Nursery  Company  were  authorised 
to  sell  the  lands  in  small  tracts  of  10,  20,  and 
40  acres.  Contracts  were  to  be  executed  to 
the  purchasers  of  the  small  tracts,  and  wfa«i 
payments  were  completed  deeds  were  to  be 
executed  by  Tyler  and  wife  to  these  pur- 
chasers. During  tbe  years  1911,  1912,  and 
1913  certain  of  these  10-acre  tracts  were  sold. 
Messrs.  Casey  and  Bullls  were  apparoitly 
the  selling  agents  of  the  nursery  company. 
These  tracts  were  sold  at  J126  per  acre; 
$62.50  an  acre  being  paid  to  the  respondrata. 
and  $62.60  an  acre  being  reserved  to  the  nur- 
sery company  and  their  selling  agents.  In 
tbe  year  1018  the  nursery  company  defaulted 
In  their  contracts  with  tbe  respcmdoits,  and 
notice  of  forfieltore  was  given,  and  tbe  orig- 
inal contracts  were  forfeited.  Thereupon  tbe 
appellants  Casey  and  Bnllla  att^pted  to  ob* 
tain  omtracts  from  tbe  respODdeuta  similar 
to  the  contracts  which  had  theretofore  exist- 
ed betweoi  the  respfmOoktB  and  tbe  nnrsery 
company.  Written  contracts  were  drawn, 
but  were  never  execated  by  the  reqKKidents 
and  the  appellants  Casey  and  Bullls.  Casey 
and  BnllU,  bowerer,  obtahied  a  <iultclalm 
deed  firom  the  nursery  company,  and  appar- 
ently after  that  time  sold  a  few  ct  tbe  10- 
acre  tracts,  so  that  altogether  12  IC^acre 
tracts  were  finally  sold  and  contracts  were 
made  tboefor,  and  Qiese  contracts  were  car- 
ried oat  betweai  ttie  respondents  and  tiie 
purchasers.  Casey  and  BtUlls  thereafter  did 
nothing  until  the  year  1918,  when  tbis  ac- 
tion was  begun  by  the  respondents. 

At  the  trial  of  the  case  the  appellants 
claimed  that  tbe  written  contracts,  which 
had  been  prepared,  but  which  had  not  been 
signed,  were  modified,  so  that  the  moneys 
which  bad  been  paid  by  the  nursery  company 
should  be  credited  to  Casey  and  Bullls  upon 
tbelr  subsequent  contract  The  respondents 
stoutly  denied  that  any  such  modification 
was  agreed  upon.  The  app^lants  claim  that 
under  the  contract  which  was  entered  Into 
between  themselves  and  respondents,  when 
$10,000  had  been  paid  to  resp(mdent8,  re- 
spondents were  required  to  make  a  deed  of 
160  acres  of  the  land  In  question  to  Casey 
and  Bullls,  and  It  Is  argued  that  $10,000  has 
been  paid  to  respondenta  by  the  purchase  of 
tbe  12  tracts  of  10  acres  each  by  the  pur- 
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chasen  of  these  ttnall  tracts.  In  order  to 
maintain  this  position  It  derolved  upon  the 
appellants  to  show  that  the  10-acre  tracts 
which  were  wdd  by  the  nursery  company 
jkbonld  be  credited  to  th^r  acconnt  ^is  was 
a  question  of  tect  wblch  was  dlqiiited  iA  the 
case.  The  trial  court  was  of  the  opinion 
that  a  modification  of  the  contract  to  that 
effect  had  not  been  agreed  npon,  and  ^ere- 
fore  refosed  to  allow  credit  for  the  amount 
of  the  sales  made  the  nursery  ccnnpany. 
We  are  satUfled  upon  the  evidence  that  the 
trial  court  was  octfrect  in  his  condoalim  up- 
on this  question.  We  think  it  is  plain  from 
all  the  evidence  in  the  case  that  tiie  respond- 
ents, attex  forfdtlng  the  contract  with  the 
nursery  company,  refused  to  agree  that  any 
of  the  sales  of  the  smsery  company  should 
be  credited  to  these  aivellanta. 

We  are  also  satisfied  tnm  all  the  eridence 
In  the  case  tliat  respondents  did  not  enter 
into  the  contract  under  whldi  itppellants  now 
claim,  because  that  contract  was  never 
agreed  upon  between  the  parties.  The  appel- 
,  lants  abandoned  the  contract  as  written  and 
wbidi  they  refosed  to  sign,  and  did-  not 
thoreafter  attempt  to  carry  It  into  execution, 
except  for  the  few  sales  which  were  made 
shortly  after  that  time  and  for  whidi  they 
received  their  commissions  upon  the  sales. 

We  are  satisfied,  also,  that  the  trial  court 
properly  conduded  that  the  oontracte  which 
wwc  placed  of  record,  and  the  deed  which 
wss  executed  by  the  nursery  company  to  the 
appellants,  constituted  a  cloud  upcm  the  title 
of  reepondaits'  proi>erty,^  and  properly  held 
that  the  appellants  had  no  interest  in  the 
real  estate;  In  view  of  these  conclusions.  It 
Is  not  necessary  to  consider  the  qwdllc  as- 
slgnmenta  of  error. 

The  Judgment  aivealed  from  Is  tbsrefiore 
affirmed. 

PABKBR,  O.  J.,  and  HITOHELI^  llAIN, 
and  TOI^AN,  J  J.,  concur. 


GANNON  v.  JENSEN.   (No.  19202.) 

(Supreme  Court  of  Washington.  March  2, 
1921.) 

Appeal  and  error  «s»l00l(l)— Verdiot  sttp< 
ported  by  evidenee  oonolvslveL 
Where  Supreme  Oonrt  cannot  say  that  tbcre 
Is  oo  evidence  to  support  the  Tsrdiet,  it  is 

eoDclOBlTe. 

Department  1. 

Appeal  from  Superior  Court,  YaUma  Coun- 
ty; Geo.  B.  Holden,  Judge. 

Action  by  Mai^ery  E.  Gannon  against 
Christ  M-  Jeii^n.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 


Richards  ft  Fontaine,  of  Yakima,  for  ap- 
pellant 

SnlTdy  ft  Bounds,  of  Yakima,  for  reqiond- 
ent 

PER  CURIAM.  The  respcmdent's  action 
Is  (me  for  the  breach  of  the  app^ant's  prom- 
ise to  marry.  The  only  question  raised  on 
the  appeal  from  the  judgmmt  based  on  the 
Terdlct  of  the  jury  In  favor  of  the  respondent 
is  that  the  evidence  was  Insufficient  to  Justify 
such  verdict.  Upon  this  pure  question  of 
fact,  a  reading  of  the  entire  testimony  In 
the  case  does  not  permit  us  to  say  there  was 
not  evld^ce  from  which  the  jury  might  ar* 
rive  at  the  ccmcluslon  which  has  resulted. 
A  statenent  of  the  facts,  or  what  might  have 
been  the  conclusion  arrived  at  by  this  court 
upon  them,  were  It  empowered  to  wel|^  the 
testimony,  Is  therefore  unnecessary. 

The  Judgment  will  be  affirmed. 


CITY 


OF  SPOKANE  V.  GRADY. 
(No.  15793.) 


(Supreme  Court  of  Washington.  Jan.  25, 
1921.) 

En  Banc 

Appeal  from  Superior  Court,  Spokane 
County ;  Bruce  Blake,  Judge. 

John  Grady  was  charged  under  a  dty  ordi- 
nance with  criminal  syndicalism.    From  a 
decision  sustaining  a  demurrer  to  the  com- 
plaint, the  City  appeals.   Reversed  and 
manded,  with  directions. 

Arthur  h.  Hooper  and  J.  M.  Geraghty,  both 
of  Spokane,  for  appellant. 

George  F.  Tanderveer  and  Ralpb  S.  Pierce, 
both  of  Seattle,  for  respondent. 

MAIN,  J.  The  dtfendant  In  this  case  was 
charged  under  an  ordinance  of  the  dty  <hE 
Spokane  wltb  criminal  syndicalism.  The 
superior  court  sustained  a  d.emurrer  to  the 
comjdalnt,  upon  the  ground  that  it  charged 
more  than  one  crime,  and  the  cl^  has  ap- 
pealed. 

The  question  of  daplidty  which  is  pre- 
sented upon  this  appeal  is  substanttally  the 
samO  as  that  which  was  discussed  in  the  re- 
cent case  of  Vhe  State  of  Washington  t.  H«i- 
nessy,  195  Pac.  211,  and  upon  the  authority . 
of  what  was  there  said  we  think  the  com- 
plaint was  not  dupUdtous.  and  that  the  rul- 
ing of  the  trial  court  thereon  was  error. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  su- 
perior court  to  overrule  the  demurrer. 

PARKER,    C.    J.,     and  FULLBRTON, 
MOUNT,  MITCHELL,  HOLCOMB,  MACK- . 
INTOSH,  BRIDGES,  and  TOLMAN,  JJ.,  con- 
cur. 
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STREAM  V.  GRAYS  HARBOR  RY.  ft  LIGHT 

CO.   (No.  16082.) 

(Snpreni*  Court  ot  WasUnftoiL  Mudi  IQ, 
1021.) 

StTMt  ranraad*  «s»l  l7(29)->Aat0Hoblle  driv- 
ar't  negllsuoa  la  nat  saalag  alraal  ear  baM 

Iter  Jury. 

Where  an  automobile  driver  apmroaching 
a  street  interaection  at  the  rate  of  8  to  lu 
milea  an  hour  looked  when  he  could  see  for 
a  diatance  of  half  a  block,  and  law  no  street 
ear,  and  hia  attention  was  then  attracted  to 
another  automobile,  and  when  he  looked  again 
it  waa  too  late  to  avoid  collision  with  the  atreet 
car  approaebfiis  at  a  r^id  speed,  hla  contzlbn* 
tory  ne^gence  was  a  question  for  the  iarj. 

D^iartment  2. 

Appeal  fr<Hn  Superior  Court.  Oraya  Baiv 
bor  County ;        She^s,  Judse. 

Action  by  Ifatt  Stream  against  the  Grays 
Harbor  Ballway  &  I^t  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Theo.  B.  Bmener,  of  Aberde«i,  for  appel- 
lant 

A.  Emerson  Cross,  of  Aberdeen,  fbr  re- 
spondent* 

MOUNT,  J.  This  action  was  brou^t  to 
recover  on  accoont  of  damages  to  an  autCHQO- 
bUe  and  on  account  of  personal  injuries  to 
the  plaintiff  resulting  from  a  collision  be- 
tween an  automobile  driven  by  the  plaintiff 
and  a  street  car  operated  by  the  def«idaut. 
The  trial,  to  the  court  and  a  Jury,  resulted 
in  a  verdict  and  Judgment  for  the  plaintiff 
for  $1,000.   The  defendant  has  appealed. 

The  appellant  argues  that  the  trial  court 
erred  in  denying  its  motion  for  a  directed 
verdict  and  for  jadgm«it  notwithstanding 
the  verdict 

-  The  collision  occurred  at  the  Intersection 
of  Wlshka  street  and  F  street  in  the  city  of 
Aberdeen.  These  atreets  cross  each  other  at 
rlj^t  angles.  street  extends  north  and 
south.  Wlshka  street  extends  east  and  west 
The  appellant  maintains  a  street  car  track 
along  the  east  side  of  F  atreet  The  east  rail 
of  the  street  car  track  Is  10  feet  from  the 
east  curb  of  the  street  A  sidewalk  12  feet 
In  width  extends  along  the  east  side  of  the 
curb.  A  store  building  occupies  the  comer  at 
the  northeast  Intersection  of  these  streets  so 
that  the  space  between  the  store  building 
and  the  atreet  car  track  is  22  feet  12  feet  of 
whldi  Is  sidewalk.  Two  telephone  poles  set 
in  the  edge  of  the  sidewalk  obstruct  the  view 
somewhat  to  the  northward  along  F  street 
On  the  morning  of  May  23, 1919,  the  respond- 
ent was  driving  a  Ford  automobile  truck 
weat  on  the  north  side  of  Wlshka  street  at 
ft  q)eed  of  ftom  8  to  10  miles  per  hour.  He 
teatlfled  that  at  this  rate  of  speed  he  could 


stop  his  car  within  8  or  10  feet;  Oiat  when 
he  approached  F  atreet  at  or  about  the  comer 
of  the  building  he  locked  north  aUnw  that 
tArtet  to  see  if  the  street  car  was  CMnlng 
from  that  dlrectltm;  that  he  conld  see  half- 
way up  the  blocik  and  saw  no'street  car;  that 
his  attention  at  that  time  was  attracted  to  an 
automobile  oa  the  street  IntersecUon  diag- 
onally across  the  intersection  to  the  south 
from  him ;  that  he  looked  to  see  if  that  au- 
tomobile might  be  intending  to  turn  In  front 
of  him ;  that  he  at  thia  time  was  proceeding 
westerly,  and  that  when  he  was  within  8  or 
10  feet  from  the  street  car  track  he  again, 
looked  to  the  north  and  saw  a  street  car  25 
or  SO  feet  away  approadilng  the  crossing 
from  the  north  at  a  rapid  rate  of  speed; 
that  he  attempted  to  stop  his  automobUe,  but 
without  success  until  the  front  whe^  of  the 
automobUe  were  upon  the  street  car  track; 
that  the  atreet  car  struck  the  automobile  in- 
juring both  the  plaintiff  and  his  automobile. 
There  was  some  evidence  introduced  to  the 
effect  that  the  speed  of  the  street  car  was  ex- 
cessive and  that  nd  wamlng  atsnala  wvre 
given. 

The  ai^Uant  contends  that  the  re^wnd- 
ent  was  guilty  of  contributory  negligence  as 
a  matter  of  law  In  not  seeing  the  street  car 
before  he  came  so  close  to  the  track  that  he 
could  not  stop  his  automobile.  But  for  the 
fiact  that  another  automobile  was  upon  the 
street  intersection  of  these  streets  at  the 
same  time,  there  might  be  much  force  In  ap- 
pellant's position.  If  the  respondent  In  ap- 
proaching the  street  car  track  did  all  a  rea- 
sonably prudent  person  under  the  same  cir- 
cumstances would  do,  he  was  not  guilty  of 
negligence.  As  we  have  above  stated,  the  re- 
spondent testified  that  he  approached  the 
crossing  at  the  rate  of  8  or  10  miles  an  hour ; 
that  he  could  stop  his  automobile  at  that 
rate  of  speed  In  a  distance  of  8  or  10  feet 
He  also  testified  that  Just  before  approach- 
ing the  Intersection  of  the  street  on  which 
the  street  car  tracks  were  located  he  looked 
north  up  the  street  where  he  could  see  for  a 
distance  of  half  a  block  and  saw  no  street 
car;  that  his  attention  was  attracted  to  an 
automobile  on  his  left  on  the  opposite  side  of 
the  intersection  of  these  streets  and  he  look- 
ed In  that  direction  to  see  if  the  automobile 
Intended  to  turn  in  front  of  him ;  that  as  he 
approadOied  the  atreet  car  track  he  again  look- 
ed north  when  a  atreet  car  waa  rapidly  ap- 
proaching; that  thaa  it  waa  too  late  to  avoid 
the  collision  because  of  the  r^ld  speed  of 
the  street  car.  We  are  aatlafled  vauler  this 
evidence  that  the  questtw  of  the  reapcmd- 
ent's  contributory  negligence  was  a  qnestlw 
for  the  jury.  We  think  It  cannot  be  said  as 
a  matter  of  law  that  the  respondent  gave  no 
heed  for  his  own  safety  or  that  reaaonable 
minds  might  not  differ  upon  the  qneatlMi  of 
resp<mdenf  B  ne^lg^OBb  as  was  said  In  the 
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eases niled  DiKm by  tlio appeUant  llwques- 
tlOD  of  reepondenf  B  negUsence  was  Uiereftne 
one  for  the  Jury. 
Jndgmoit  affirmed. 

PABKIDB.  0.  and  HITCHBLL,  MAIN, 
and  TOLMAN,  JJ.,  omoiii. 


GOULETTE  «t  al.  V.  OOULETTE. 

(No.  1 6160.) 

(Supreme  Oonrt  of  Waildncton.  Ibreh  T, 
1621.) 

1.  DIvom  ^275(2)  —  Hsaband's  flosvayance 
prior  to  divom  held  fraudaloat. 

Hniband's  conrerance  ot  land  to  corpora- 
tion organised  hj  him  before  eommencemeiit  by 
bW  of  divorce  action  held  to  eonstitnte  the 
perpetration  of  a  fraud  npon'the  wife  to  pre* 
Tent  her  from  recelvliqc  any  share  of  his  prop- 
erty In  the  OTOUt  of  the  divorce  being  granted. 

2.  Husband  and  wife  «»276(l)  —  Mothei^ 
death  vesu  etilldren  with  oae-balf  of  oosims- 
Blty  property  wlAeat  adsilnlstratloN. 

On  death  of  mother  the  eblldren  become 
immediately  vested  with  the  title  to  one-half 
of  the  property  acquired  by  the  mother  and 
the  father;  no  probate  being  necessary  to  pass 
the  title. 

3.  Parent  and  ohiltf  «»8— Father's  oesvayanee 
ef  ooiBBion  property  transfers  hia  ows. inter- 
est only. 

That  children  permitted  their  father  to  han- 
dle property  inherited  by  them  from  their  moth- 
er as  though  he  waa  sole  owner  instead  of  ten- 
ant in  common  with  the  children  gave  him  no 
greater  right  than  that  of  a  trustee  acting  in 
their  behalf,  and  his  conveyance  of  the  prop* 
erty  to  a  corporation  organized  by  him  op- 
erated merely  to  transfer  bis  interest  therein. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
King  Dybeman,  Judge. 

Action  by  John  T.  Ooulette  against  Flora 
Ooulette,  In  which  defendant  filed  a  cross- 
complaint  making  the  John  T.  Qoulette  Com- 
pany a  party  to  the  action.  From  an  order 
awarding  land  to  defendant,  the  plaintiff  and 
the  John  T.  Goulette  Conutany  appeal.  Be- 
veraed  and  remanded. 

Oeo.  Olsm  and  Wm.  B.  Bell,  both  ot  Seat- 
tle, for  appellants. 

Ellas  A.  Wright  and  Sam  A.  Wright,  both 
of  SMtUe,  fmr  req>ondent. 

MACKINTOSH,  J.  The  appelant  Jfitan  T. 
Gonlette,  then  a  married  man,  arrived  in 
Seattle  in  1876,  and  B0<m  thereafter  acquired 
fOnr  lets  In  tbat  dty.  Some  time  later  Mra. 
Oonlette  died,  leaving  snnilTing  h»  the 
pellant  and  six  children.  She  made  no  will 
and  her  estate  was  neTa  probated.  In  1905 

tfCBForothw 


the  appelant  Goulette  marrted  the  reownd- 
ent,  who  in  I&IS  began  an  action  at  dlvorca 
ag^nst  him,  which  actl<m  was  dlraniBsed,  bat 
alnce  that  time  the  parUes  have  been  living 
aerate  and  amrt 

Immediately  after  the  failure  of  the  dl- 
Toroe  case,  the  appellant  organlaed  a  conto- 
ratlon,  the  John  T.  Goulette  Company,  the 
oth^  appellant  In  this  actltm,  to  whidi  he 
ramvcgred  the  four  lots,  taldng  In  exchange 
therefor  the  entire  cental  stock,  which  he 
distributed  among  his  children,  giving  a  one- 
sixth  portltm  to  each.  In  July,  1910,  the  ap- 
pellant Institnted  an  action  of  divorce 
against  bis  wifb,  to  which  she  filed  a  cross- 
complaint  The  court,  after  hearing  the  tca- 
tim<my,  granted  a  divorce  to  eatdi  and  award- 
ed to  the  resp(mdent  one  of  the  lots  in  quee- 
tl<m.  Before  the  formal  decree  mis  signed 
the  respcmdent,  learning  that  this  lot  had 
been  conveyed  to  the  a^ellant  corporatlim, 
brought  that  corporation  in  as  a  party  to  the 
action,  and  the  court,  niun  hearing  ttie  evi- 
dence, found  that  the  conve3«nce  In  1915  to 
the  corporation  was  made  tot  the  purpose  of 
defrauding  respondoit,  and  again  awarded 
the  lot  to  h^,  and  directed  the  ccnrporatlon 
to  convey  It  Vrom  this  order  this  appeal . 
has  been  taken,  on  the  ground  that  the  ap- 
pellant Goulette  had  no  Interest  In  the  prop- 
erty at  the  time  of  the  yvard.' 

[1-3]  We  are  in  agre«nent  with  the  trial 
court  in  finding  that  the  conveyance  by  Gou- 
lette to  the  corporation  had  the  effect  of  per- 
petrating a  fraud  upon  the  respondent  and 
was  made  with  the  idea  of  prev^tlng  her  re- 
ceiving any  share  of  his  property  in  the  event 
of  a  divorce,  the  probability  of  which  was 
very  great.  The  court  however,  was  In  er- 
ror la  awarding  the  lot  to  the  respondent, 
for  the  reason  that  it  was  not  the  property 
of  eltlier  of  the  appellants.  Upon  the  death 
of  their  mother  Intestate,  the  Gonlette  chil- 
dren became  Immediately  vested  with  the 
title  to  one-halt  of  the  ^lY^ierty  acquired  by 
the  appellant  and  his  first  wife  and  no  pro- 
bate waa  necessary  to  pass  the  title.  Hill  v. 
Toung,  7  Wash.  88,  84  Pac.  144;  FfalU)ri<A  v. 
Andrews.  8  Wash.  7,  86  Pac.  858;  Cox  v. 
Tompklnson,  39  Wash.  70,  80  Pac.  1006; 
Bckert  V.  Scfamitt  60  Wash.  28, 110  Pac.  636. 
The  aM>ollant  and  hla  children  became  ten- 
ants in  'common,  and  the  ax^llant  bad  no 
right  to  transfer  their  Interest  The  fact 
that  they  may  have  allowed  him  to  handle 
the  property  as  thowh  he  were  tl»  s<de  own- 
er would  give  him  no  greater  right  than  that 
of  a  trustee  acting  in  their  bdialf ,  and  there- 
fore, wboi  he  attonpted  to  wganize-t^  ap- 
pellant corporation  and  transfer  all  this 
property  to  it  that  conveyance  only  <v»erated 
to  transfer  his  undivided  me-half  interest 
and  the  corporation  took  title  to  only  so 
much  ctf  the  ^operty.  The  trial  court  was 
not  empowered  to  compel  the  cwpcnratlon  to 
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transfer  to  flie  raqKmdent  more  than  tbat  to 
vrhlcb  It  tud  tlfle.  The  action  of  the  trial 
coart  18  ther^re  reversed  In  tbls  regard, 
and  tbe  canae  remanded  for  Bodi  further  pro- 
ceedings as  may  be  ipeet  and  proper. 

PARKISB.  O.  J.,  and  HOLCOHB,  BBIDG- 
E8,  and  FULLERTON,  JJ..  concur. 


8ALZER  V.  MANFREDI.  (No.  16228.) 

(Snpreme  Coart  of  WasUniton.  March  2, 
1821.) 

1.  Landlord  and  tenant  «=337— Doubtful  pro- 
vltloa  of  lease  construed  In  favor  of  lessee. 

Doubtful  provisions  of  a  lease  must  be  eon- 
B trued  in  favor  of  lessee. 

2.  Landlord  and  tsaairt  «s»86(l)^1llrnatlve 
action  by  lessee  required  to  ooastltute  re- 
newal. 

AffirmatiTe  action  on  pert  of  lessee  other 
than  the  mere  continued  possession  and  pay- 
ment of  rents  at  and  after  termination  of  the 
term  o{  lease  is  required  to  constitute  an  elec- 
tion to  renew  under  provision  of  lease  provid- 
ing therefor. 

3.  Landlord  and  tenant  ^88(3)— Renewal  will 
be  presumed  to  hdfta  been  for  shortest  of 
terms  available. 

Where  tease  gave  tenant  the  right  to  re- 
new for  the  one,  two.  three,  four,  or  five  year 
period,  as  he  might  elect,  tenant's  renewal 
without  specifying  term  will  he  presomed  to 
have  been  for  only  one  year,  the  shortest  term 
spedfied. 

4.  Landlord  and  tenant  «b»87— Option  to  re- 
new given  ieesee  eonid  be  exoralsed  only  once. 

Where  lease  gave  tenant  the  ri^t  to  renew 
tor  either  one,  two,  three,  four,  or  five  year 
period,  as  he  might  elect,  the  option  to  renew 
could  be  exerdaed  only  once,  and  after  a  re- 
newal for  a  one-year  period,  tbe  leasee  could 
not  tiiereafter  again  renew  lease  for  another 
period. 

Department  2. 

Appeal  from  Superior  Conrt,  Lewis  Coonty; 
W.  A.  Reynolds,  Judge. 

Action  by  Daniel  Salzer  against  John  Man- 
fredl.  Judgment  for  defendant,  an(J  plaintiff 
appeals.  Reversed  and  remanded,  with  in- 
structions. 

A.  E.  Rice,  of  Gbeballs,  and  W.  H.  Camer- 
on, of  Centralla,  for  appellant 

C.  D.  Connlngbani,  of  Coitralla,  for  re- 
spondoit 

TOIiHAN,  J.  On  April  27.  1918,  appelUnt 
as  lessor  entered  Into  a  written  lease  with 
respondent  as  lessee  by  iriilCh  he  demised  a 
certain  store  tnillding  In  the  lity  at  Cratxalla, 
for  the  term  of  one  year,  at  a  montlUy  rental 


of  $15.   The  lesM  contained  Oia  foUowliic 

provUdotts: 

"It  is  understood  and  agreed  by  the  parties 
to  this  lease  that  the  lessee  is  granted  the 
right  and  privilege  at  the  end  of  the  term  of 
this  lease  to  rent  and  lease  the  same  premises 
for  five  years  more,  or  as  many  years  as  ho 
may  desire  to  lease  not  to  exceed  fire  years  in 
all;  provided,  however,  tiiat  the  lessor  herein 
desires  to  rent  tbe  stid  premises." 

Respondent  held  possession  through  tbe 
year,  and  thereafter  continued  In  possession 
paying  the  rental  stipulated  in  the  lease  until 
November,  1819,  during  which  month  he  was 
Informed  by  appellant  that  If  he  desired  to 
continue  In  possession  he  must  pay  a  rental 
of  $25  per  month;  but,  notwithstanding  such 
oral  notice,  appellant  continued  to  accept  815 
monthly  as  rent  for  the  premises  for  several 
months  thereafter.  In  February,  1919,  ap- 
pellant refused  ■  to  accept  the  $15  monthly 
payment,  and  brought  an  action  in  tmlawful 
detainer  to  recover  possession  of  the  prem- 
ises, wbldh  action  he  thereafter  voluntarily 
dismissed. 

On  March  26,  1919,  appellant  caused  to  be 
served  upon  respondent  a  written  notice  to 
the  effect  that  the  tenancy  was  thereby  ter- 
minated, and  requiring  the  rei^ndent  to  va- 
cate on  or  before  the  Ist  day  of  May,  1920. 
That  notice  being  uncomplled  with,  appellant 
on  May  13,  1920,  brought  this  action  In  un- 
lawful detainer  to  recover  possession  of  the 
premises.  From  a  Judgment  denying  bim  re- 
lief he  appeals. 

Three  questions  are  here  presoited:  (1) 
Is  the  </ptlon  for  a  new  lease  enforceable  by 
either  party  against  the  other  without  his 
consent  thereto?  (2)  If  so,  did  It  require  af- 
firmative action  on  the  part  of  the  lessee, 
other  than  continued  possession  and  the 
payment  of  rents  at  and  after  the  termliia- 
tlon  of  the  first  year  t)efore  the  renewal 
would  take  effect?  (?)  If  a  renewal  was 
effected  by  holding  over  and  the  payment  of 
rent,  would  such  rraewal  be  tor  more  than 
one  year?  * 

[1,2]  In  vlev  of  ttie  fticts  disclosed  and 
the  conclusions  we  have  readied,  fhe  first 
question  la  now  a  moot  question  only,  and 
need  not  be  here  considered,  though  under 
the  familiar  rule  that  doubtful  provlBions 
must  be  construed  In  favor  of  the  lessee  wo 
woiad  no  donbt  be  Inclined  to  an  afflimatlve 
answer,  If  on  axasret  were  necessary.  TbB 
second  question  is  answered  In  the  native 
by  our  holding  in  Henry  v.  Bruhn  ft  Benly. 
Inc.,  188  Pac.  B06,  and  need  not  tw  furtlier 
discussed.  Our  dlspoeltloa  of  the  case  there- 
fore depends  upon  the  answor  to  tbe  third 
qnedtlon. 

[3]  The  original  lease  expired  by  its  terms 
on  May  1,  1919.  Tbe  notice,  to  quit,  upon 
which  this  action  Is  based,  called  for  a  snr- 
rmder  of  the  premdses  <hi  May  1,  1920^  or 
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jTist  one  year  thereafter. 


STATE  V.  IfUJ^LER  1047 

(Its  p.) 

Tbe  option  In  the  ;  box  who  tnlgbt  live  in  certain  .locaDttes  where 


lease  gives  the  tenant  the  right  to  renew  the 
lease  for  one,  two,  three,  four,  or  five  years 
as  he  might  elect,  bnt  It  must  be  noted  that 
It  Is  bnt  a  single  option  to  be  exercised  at 
the  end  of  the  term  as  originally  granted. 
Nothing  having  been  said  or  d<8ie  by  the 
tenant  to  indicate  hla  intention  in  hiding 
over  save  to  remain  In  possession  and  pay 
rent.  It  Is  for  the  law  to  say  whether  he 
thereby  elected  to  take  the  longest  or  the 
shortest  term  which  the  option  accords  him. 
But  on  this  question  of,  which  option  wUI 
be  deemed  to  be  exercised,  the  authorities  are 
very  meager.  So  far  as  they  have  come  to 
out  attention,  however,  they  all  hold  one  way, 
i.  e.,  that  the  tenant  will  be  h^d  to  have 
elected  to  taice  the  shortest  term.  In  none 
of  the  cases  is  the  question  reasoned  to  any 
extent,  nor  tbe  prlnt^ples  upon  which  It  rests, 
if  any,  clearly  set  forth,  and  perhaps  if  there 
was  authority  for  the  contrary  view  we  might 
incline  to  it;  but.  In  the  absence  of  such 
authority,  we  deem  it  the  better  course  to 
follow  tiie  adjudicated  cases,  which  are:  Lao- 
ham  T.  McWilllams,  6  Ga.  App.  SS,  64  S.  E.j 
294;  Falley  t.  Giles,  29  Ind.  114;  Trustees, 
etc.,  T.  Hoyle,  79  Misc.  Rep.  301,  139  N.  Y. 
Supp.  1098. 

[4]  It  must  be  borne  in  mind  that  the  pro- 
visions of  the  lease  In  question  g^ve  but  one 
opti(Hi  to  renew,  though  for  different  terms, 
and  such  an  option  may  be  exercised  but  once 
(Palley  v.  Giles,  supra),  and  since  the  option 
was  exercised  only  by  holding  over  after  the 
CHiginal  tenn  bad  expired,  and  the  law  as- 
sumes under  such  circumstances  that  the 
option  was  exercised  for  the  least  term, 
therefore  the  renewal  term  has  been  fully  en- 
Joyed  by  the  respwdent,  and  it  expired  with 
the  maturity  of  the  notice  to  vacate.  Ther^ 
fore  appellant  was,  on  May  1,  1920,  and 
thereafter,  entitled  to  possession. 

The  Judgment  appealed  from  ia  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings In  harmony  with  these  views. 


PABKSR.  a  J.,  and  MOUNT,  MITOH- 
sm  and  MAIN,  J  J.,  concur. 


STATE  V.  MULLER.  (Nt.  16927.) 

(Ehmreme  Oonrt  of  WaaUngton.  Mandi  2, 
U21.) 

I.  Crimlaal  law  166(4)— Denial  of  motloi 
for  change  of  venue  beoau«e  of  local  prejn- 
dloa  held  not  available  error  on  appeal. 

Denial  of  motion  for  diange  of  venae  on  the 
grotmd  of  local  prejudice  was  not  available  as 
error  on  appeal,  where  the  court  In  denyiog 
the  jnotioD  permitted  both  the  state  and  defend- 
ant to  excuse  any  person  coming  into  the  Jury 


there  was  a  posBibilil?  of  prejadlce  againat  the 
defendant,  and  where  the  record  ^  not  show 
any  such  talesmen  were  called  into  the  jury  box. 

2.  Crimlaal  law  «=ali66i/2(a)— Denial  of  chal- 
lenge to  Juror  for  cause  not  held  error  whom 
reoord  does  not  show  prejudice  to  appellaat. 

Denial  of  challenge  to  juror  for  cause  will 
not  be  held  error  where  record  does  not  show 
that  tbe  juror  was  not  subsequently  removed 
by  appellant's  peremptory  challenge,  or  that 
appellant  exhansted  all  his  peremptory  chal- 
lenges; it  not  appearing  that  appellant  was 
prejudiced  by  the  denial  of  the  challenge. 

3.  Crimlnil  law  ^1141(1)  —  Error  not  pre- 
sumed on  appeal. 

Error  will  not  be  presumed  on  appeal. 

4.  Criminal  law  «=9666(2)  —  State  need  not 
produce  every  witness  named  In  Infonnatlon. 

Tbe  state  is  not  required  to  produce  all  ot 
the  witnesses  whose  names  were  indorsed  upon 

the  Information. 


9.  Criminal  law  <S=>I037(I)  —  Improper  re- 
marks  act  eonsldered  fn  absence  of  objeetlon 
and  request  for  Instruction. 
Improper  remarks  of  counsel  In  address 
to  jurj  will  not  be  considered  where  no  proper 
objection  wan  made  to  them,  and  conrt  was 
not  asked  to  faistmet  tbe  jnir  to  dlsreffud 
them. 

Department  1. 

Appeal  from  Superior  Court,  Iduid  Coun- 
ty; Guy  0.  Alston,  Judge. 

P.  J.  Mnller  was  convicted  of  rape,  and  be 

appeals.  Affirmed. 

E.  0.  Dalley  and  A.  E.  Dalley,  both  of 
Everett,  for  appellant 

John  O.  Btcharda,  ct  Ooupeville,  for  the 
Statflb 


MACKINTOSH,  7.  The  deCmdant  appeals 
from  R  cmiTlctton  of  rapcw 

[1]  Tbe  first  error  aasigDed  !■  that  tbe 
court  should  have  granted  his  motion  for  a 
<^nge  of  venue  on  the  ground  of  local  prej- 
udice. This  is  a  matter  which  the  court  de- 
termined uptm  a  diowing  bMi  bi  support  of 
tbe  chttnge  and  tn  oivosltimi  tbrareto,  and 
we  And  nothing  in  the  record  to  Justify  a 
condnaAon  other  Oian  that  airtred  at  by  the 
trial  court  The  trial  court,  in  denying  the 
motion,  permitted  both  tlie  state  and  the  de- 
fendant to  excuse  any  person  coming  into 
the  Jui7  box  who  might  live  in  certain  locali- 
ties where  there  was  a  possibility  of  prej- 
udice against  the  defendant  We  do  not  see 
how  the  appellant  can  take  advantage  of  this 
aa  error  for  the  record  does  not  show  any 
sndL  talesmoi  were  called  into  tbe  box. 

[2,  S]  It  is  n^  urged  that  tbe  court  erretf 
in  denying  appellant's  challenge  to' tbe  Jnroz 
Coupe.  While  w«  might  beUeve  from  read- 
ily the  examination  ot  this  juror  that  tiie 
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challoise  tm  cause  ehonld  have  been  sos- 
talned,  in  the  record  It  nowhere  appears  tbat 
the  juror  waa  not  subseqnenUy  removed  by 
appellant's  peremptory  cball^ge,  or  that  the 
appellant  exhausted  all  his  peremptory  chal- 
lenges. Brror  is  not  to  be  presnmed,  and.  It 
not  appearing  that  the  doaial  of  the  chal- 
lenge for  cause  resulted  In  any  prejudice  to 
the .  appellant,  the  point  mnst  be  resolved 
af^alnst  htm.  State  t.  Moody,  7  Wash.  395, 
35  Pac  132;  State  t.  Rutten,  13  Wash.  203, 
43  Pac.  30;  State  v.  Carey,  15  Wash.  549, 
46  Pac.  1050;  State  t.  McCann,  16  Wash. 
249,  47  Pac.  443,  49  Pac.  216;  State  v.  Stentz, 
30  Wash.  134,  70  Pac.  241,  63  L.  B.  A.  807 ; 
State  V.  Champoux,  33  Wash.  389. 74  Pac.  557. 

Error  is  also  predicated  upon  tbe  drawing 
of  the  special  venire.  Tbe  venire  was  drawn 
In  0(niformll7  wltb  tbe  regulrranents  ot  the 
Code. 

Two  instroctlona  ^Ten  by  the  court  are 
claimed  by  tbe  appellant  to  bave  been  erro- 
neons.  One  of  these  Instructions  advised  the 
jury  that  It  mlgbt  dlsr^ard  any  statements 
made  by  counsel  which  were  not  sns^iorted 
by  tbe  evidence,  and  tbe  other  Instruc^n  de^i 
flned  reasonable  doubt  These  Instructions, 
most  critically  examined,  reveal  no  diver- 
gence teom  correct  statements  of  tbe  law  to 
whldi  they  attempted  to  direct  the  Jury's  at- 
tention. 

[4]  It  is  next  urged  that  there  was  wror 
In  the  fact  that  the  state  did  not  call  a  doc- 
tor whose  name  had  been  indorsed  upon  tbe 
information  as  a  witness.  The  doctw  had 
been  subpcenaed  at  tbe  time  oi  the  trial,  but 
the  state  excused  him  without  using  him  as 
a  witness.  We  know  of  no  rule  vhich  com- 
pos either  party  to  litigation  to  call  all  the 
witnesses  whom  they  have  subpoenaed,  nor 
Is  tbe  state,  by  the  fact  that  Its  attorney  in- 
dorsed the  names  of  witnesses  on  tibe  Informa- 
tloa,  thereby  obligated  to  use  each  and  every 
one  of  the  witnesses  so  named.  When  tbe 
attorney  representing  the  state  has  Intro- 
duced that  which.  In  his  mind,  Is  sufficient  to 
establish  the  case,  he  need  proceed  no  far- 
ther. 

[5]  It  is  finally  urged  that  counsel  for  the 
state  was  guilty  of  misconduct  In  his  address 
to  the  jury.  The  record  does  not  show  that 
the  remarks  complained  of  were  of  such  se- 
rious import  as  to  justify  their  being  called 
wroneons,  and,  furthermore,  no  proper  ob- 
jection was  made  to  them,  nor  was  the  court 
asked  to  instruct  the  jury  to  disregard  them. 

On  the  whole  record  we  are  satisfied  the 
defendant  had  a  fair  and  impartial  trial,  and 
was  properly  convicted  of  a  crime  proved  be- 
yond all  reasonable  doubt  by  competent  evi- 
dence. 

Judgment  affirmed. 


PARKER,  0.  J.,  and  HOLCOMB,  BRID- 
GES, and  FULLERTON,  JJ.,  concur. 


STATE  V.  MeDONALD.   (No.  16289.) 

(Supreme  Oonrt  of  Washington.  Uardi  7, 
1821.}  , 

1.  liAotmsst  asd  lafttraMtios  «s9l25(6)~la- 
forsiatlos  may  oharge  series  of  faroerlss  oes- 
stttstlsg  OM  orins. 

Ab  Infonnatifni  for  forgery  is  not  bad  for 
duplicity,  when  the  acts  dtarged  are  all  a 

series  couatitiiting  but  the  one  crime. 

2.  Jury  «=395— Jsror,  previously  trytag  sister 
of  tfefendaat  for  sIsiHar  offense,  sat  dls^sail- 

lied. 

In  a  prosecution  for  forgery,  court  did  not 
err  in  denying  defendant's  cballeoge  for  cause 
to  one  of  the  Jurors  who  Iiad  previously  sat  at 
the  trial  ot  defendant's  sister,  Ukewise  chafed 
witb  the  crime  of  forgery  <tf  an  indorsement 
upon  the  same  instrument,  d^endant  bring 
charged  with  having  forged  a  second  indorse- 
ment, under  Bern.  Code  1916,  1  830;  tlie  de- 
fendant not  being  party  to  tiie  case  against 
her  sister. 

3.  WHmssm  «»33I  ^^111  of  sals  baU  adsiis- 
slble  Is  IsiposcliMant  sf  wHnsss. 

■  In  a  prosecution  for  forgery,  held  that  court 
did  not  err  in  admitting  in  evidence  a  bill  of 
sale  of  the  automobile  in  which  defendant  left 
the  state  Immediately  after  tbe  commission  of 
tbe  alleged  offense,  being  properly  admitted  to 
impeach  a  witness  who  had  testified  as  to  the 
ownership  of  the  car  in  wbi^  accused  had  left. 

4.  Criminal  law  ^s>675— CsmslaUve  evMssos 
of  condition  of  defendant  on  day  sf  orisis 
properly  exelnded. 

Court  did  not  err  in  exduding  testimony 
as  to  defendant's  ptiysical  condition  on  the 
day  of  the  alleged  forgery,  where  much  testi- 
mony had  already  been  introduced  upon  such 
Question  and  that  offered  was  merely  cumula- 
tive, and  further  objectionable  because  It  re- 
ferred to  defendant's  condition  a  owaiderable 
time  after  the  occurrence  ti  the  alleged  of- 
fense. 

Department  1. 

Appeal  from  Superior  Court,  Spcdane 
Coimty ;  A.  W.  Frata-,  judge. 

Marie  McD<maId  was  convicted  of  ftngery, 
and  appeals.  Affirmed. 

O.  T.  McDonald,  F.  W.  Glrand  and  O.  W. 
Greenough,  all  of  Spokane,  for  appellant 

Jose^  B.  lilndsley  and  C^rooce  A.  Om- 
dorir,  both  of  Spokane,  tor  the  State. 


MACKINTOSH,  J.  [1]  From  a  conviction 
for  forgery,  Marie  McDonald  appeals,  claim- 
ing, first,  that  the  information  upon  which 
she  was  tried  charged  more  than  one  crime. 
This  contention  seems  to  be  answered  by  the 
cases  of  State  v.  Newton,  29  Wash.  373,  70 
Pac.  31;  State  v.  McBrlde,  72  Wash.  390, 
130  Fac;  486.  where  it  was  held  that  an  lur 
f  tmmatlon  tot  forgery  wm  not  bad  for  dnpUc- 
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Ity,  where  the  acta  diarged  were  of  a  se- 
Tles  constituting  bat  the  one  crime. 

[2]  It  la  next  Claimed  that  the  conrt  should 
have  sustained  the  defendant's  challenge 
for  canae  to  one  ot  the  jurors,  who  had  pre- 
viously sat  at  the  trial  ot  defendant's  sis- 
ter, likewise  diarged  wUh  the  crime  of  for- 
gery of  an  Indorsement  upon  the  same  In- 
strument, on  which  It  was  claimed  the  ap- 
pellant here  had  forged  a  second  hidorse- 
ment  The  answer  to  this  assignment  la  that 
secticxi  830,  Rem.  Code,  disgualifles  one  "hav- 
ing served  as  a  juror  *  *  *  In  a  criminal 
actitm  by  the  state  against  eAtber  party  upon 
substantially  the  same  facts  or  transaction." 
The  appdOant  In  this  action  was  not  a  party 
to  the  case  against  her  sister ;  and,  althou^ 
the  testimony  uAgbt  be  the  same  in  both  cas- 
es, the  voir  dire  examination  of  the  tales- 
man disclosed  that  he  was  fair  and  Impar- 
tial, and  had  no  opinion  of  the  guilt  or  In- 
nocence of  this  appellant  This  assignment 
falls  within  the  principle  announced  In 
State  T.  Van  Waters,  36  Wash.  868,  78  Pac. 
897. 

It  la  next  urged  that  the  court  commented 
upon  the  evidence  in  passing  np<Hi  the  ad- 
misalblllty  of  the  testimony  of  one  of  the 
witnesses.  The  remark  complained  of  was 
made  by  the  court  In  exidanatlon  to  appel- 
lants counsel  of  tbe  reason  for  his  ruling, 
and,  as  we  read  the  record,  by  no  possible 
construction  of  the  remark  could  It  be  held 
to  have  been  a  comment  on  tbe  testimony. 
State  V.  Surry,  23  Wash.  665,  63  Pac  557; 
DunUn  r.  Hoqulam,  66  Wash.  47,  106  Pac. 
140. 

-  It  is  suggested  that  there  is  not  snfflcient 
evidence  to  support  ttie  rerdlct  This  uslgn- 
ment  may  be  disposed  ta  by  flie  statement 
that  the  record  is  very  neariy  ccmelnsiTe  of 
the  appellant's  guilt 

[S]  Brror  is  assigned  In  the  admission  in 
evidence  of  a  bill  of  sale  of  the  automobile  la 
whidi  the  appellant  left  tbe  state  immediate- 
ly after  tSie  CMnmissim  of  the  alleged  of- 
fensa.  Tbe  testimony  was  pnv>erly  admitted 
as  being  an  impeachment  of  the  witness  who 
had  tesUfled  as  to  the  owner^p  of  tbe  car. 

[4]  The  refusal  oC  the  court  to  allow  the 
appellant  to  introduce  testimony  as  to  her 
I^sical  condltioa  on  the  day  the  crime  Is  al- 
leged to  have  been  committed  is  also  com- 
plained of.  Much  testimony  had  already 
been  Introduced  upon  this  question,  and  the 
testimony  offered  and  refused  was  merely 
cumulatiye,  and  waa  further  objectionable 
for  the  reason  that  it  referred  to  appellant's 
condition  a  considerable  time  after  tbe  occur- 
rence of  the  alleged  offense.  Upon  the  whole 
record  the  conviction  was  proper,  and  the 
judgment  thereon  will  be  affirmed. 

PABEBR,  O.  J.,  and  BRIDGES  and  HOIi- 
COMB,  JJ.,  omcnr. 
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STATE  6X  ret.  LIND8LEY  V.  WALLACE. 
(No.  16206.) 

(Supreme  Conrt  of  Waabington.    March  7* 
1021.) 

1.  iRjonctlon  «=>228— Pemns  aet  parties  are 
bound,  and  may  be  pVHisbei  fOr  vlolatle%  If 
they  know  of  laJanoUen. 

An  injonction  binds  partiea  defendant  who 
are  named  and  swved  and  all  other  persons  * 
who  have  knowledge. of  its  provisioDS,  and  per- 
sona not  parties  may  be  pnniahed  for  contempt 
la  violating  the  Injunction,  -if,  snbaeqi^ent  to 
the  making  of  the  decree,  they  have  been  serv- 
ed with  a  copy  of  it  or  have  liad  notice  of  it. 

2.  Injunction  ®=»228— Person  not  par^  cannot 
be  punished  for  violation,  when  he  had  no 
knowledge  of  Injunction. 

One  not  named  aa  a  par^  to  an  injunction 
cannot  he  punished  for  contempt  in  vitiating 
its  tenns,  when  he  had  no  knowledge  of  the 
decree. 

3.  injonotlen  «»>230 (3)— Evidence  Insnfflolent 
to  show  kROwledge  of  injunotlon  on  part  of 
one  not  a  party. 

Evidence  that  copies  of  a  decree  granting 
an  injunction  against  advocating  the  doctrines 
and  drcnlating  tbe  literature,  etc.,  of  tbe  I. 
W.  W.,  were  posted  In  numerous  places  in  the 
county,  and  that  ita  issuance  had  been  a  mat- 
ter of  considerable  newspaper  publicity  and 
comment,  waa  insufficient  to  show  that  one 
not  a  party,  and  not  ahowh  to  have  been  in 
the  county  for  more  than  a  couple  of  days, 
had  notice  of  the  injunction,  so  as  to  ne  pnn- 
iahable  for  its  violatira. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
Ckun^;  B.  M.  Webster,  Judge. 

Proceeding  by  the  State,  on  the  relatl<m  oil 
Jos.  B.  Llndsley,  against  John  Grady  and 
others.  From  a  Judgment  against  Nick  Wal- 
lace for  contempt,  he  appeals.  Reversed,  and 
appellant  discharged. 

W.  0.  Dtmovan,  of  SptAane,  and  Qea  F. 
Tanderveer  and  BaljA  -  8.  ^  Pierce,  both  o£ 
Seattle,  for  Appellant 

Wm.  C.  Meyer,  of  Spokane^  for  reqraod- 
ent 

MACKINTOSH,  J.  On  January  6.  1920, 
the  superior  court  of  Spokane  county,  !n  an 
action  against  several  def^dants,  the  ap- 
pellant here  not  bring  one  of  them,  made  a 
decree  enjolnii^  the  detoiidants,  "and  all 
others  not  now  known,  whose  names  and 
Identity  may  hareattee  be  disclosed,  fironx  as- 
sociating, C(Xifedmting,  affiliating,  and  act- 
ing in  concert  witii  said  named  defendanta," 
fr<aa  ctmtlnuing:  aa  naemben  of  tbe  I.  W. 
and  from  "advocating,  advlains,  taacMpfe  or 
promulgating  the  aald  tbeoriea,  doctrines^ 
practices,  and  lUleged  iwlnclples  ot  the  said" 
organization,  and  teem  "circulating  or  di»- 
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tributtng  any  of  tta  written  or  printed 
pamphlets,  papers,  handbills,  documOTts,  or 
other  pn^a^mda  or  llteratnre  of  the  L  W. 
W.  Thereafter,  on  June  30.  1920.  the  &t^' 
lant  was  anested  and  tried  for  contempt 
In  having  violated  this  decree,  and,  <m  trial, 
was  fonnd  gnllty  and  sentenced.  Fnnn  that 
ludgm«)t  he  has  appealed. 

II]  Bxtraded  argument  has  been  made  at- 
tacking the  validity  of  the  decree,  but  we 
find  It  unnecessary  to  discuss  that  phase  of 
tlie  case,  and  wlU  assume,  without  deciding, 
that  the  court  had  jurisdiction  to  enter  such 
a  decree,  and  that  the  decree  was  in  all  re- 
spects valid  and  binding.  The  rule  is,  In 
cases  of  Injnncdon,  that  the  Injunction  binds 
the  parties  defendant,  who  are  named  and 
upon  whom  service  has  been  secured,  and  all 
other  persons  who  have  knowledge  of  its  pro- 
visions ;  In  other  words,  that  persons  not  par- 
ties to  the  Injunction  proceeding  and  against 
whom  the  decree  is  not  directed  by  name 
may  be  punished  for  contempt  If  they  violate 
the  terms  of  the  decree,  provided  that,  sul>- 
seqnent  to  the  making  of  the  decree,  they 
have  been  served  with  a  copy  of  it  or  have 
had  notice  of  It.  In  O'Brien  v.  People.  216 
lU.  354,  75  N.  B.  108,  108  Am.  St.  Hep.  210. 
8  Ann.  Gaa.  966,  the  court  said: 

"Immediately  after  the  writ  of  injanetion 
was  issued  the  Kellogg  Company  bad  SOO  copies 
of  it  posted  in  the  immediate  vicinity  of  its 
works.  It  also  had  copies  served  upon  some  of 
defendants  personally,  by  the  sheriff,  and  sent 
copies  to  others  through  the  maiL  The  fact 
that  some  of  the  plaintiffs  in  error  were  not 
parties  to  the  injunction  suit,  and  were  not 
served  with  process,  and  had  do  notice  of  the 
application  for  the  injunction,  or  were  not  serv- 
ed by  the  officer  d  the  court  with  such  injunc- 
tioD,  Is  immaterial,  so  long  as  It  is  mode  to 
appear  that  they  had  actual  notice  of  the  con- 
tents of  the  InjUQction  ordered  and  issued  by 
the  court.  To  render  a  person  amenable  to 
an  injunction  it  Is  not  necessary  that  they 
should  have  been  e  party  to  the  suit,  so  long 
as  they  had  actual  notice  of  the  contents  of 
such  injunction.'  High  on  Injunctions,  {  1^44. 
With  the  exception  of  Fisher  and  Brent,  it  is 
admitted  that  all  of  the  other  plaintiffs  in  error 
knew  of  the  Injunction,  and,  in  view  of  the 
prominent  part  which  they  both  took  in  the 
matter,  it  is  unreasonable  to  suppose  that  they 
(Fisher  and  Breot)  did  not  have  knowledge  of 
its  existence.  If  they  did  not,  it  was  their  duty 
to  properly  present  that  fact  to  the  trial  court 
upon  the  hearing,  which  they  failed  to  do." 

[2]  But  a  perwHi  not  named  as  a  party 
cannot  be  punished  for  contempt  tor  having 
violated  the  terms  of  a  decree  of  whldi  he 
bad  no  knowledge. 

[S]  The  testlmooy  in  this  case  shows  that 
the  officers  arresting  the  appellant  <»i  June 
30  liad  no  acquaintance  with  him,  and  there 
Is  no  testlni(X)y  that  a  copy  of  the  decree  had 
ever  been  served  upon  him,  and  the  only  testi- 
mony tending  to  show  that  the  appellant  had 
any  knowledge  of  such  a  decree  was  that  It 


was  proved  that  espies  thereof  had  beai 
posted  In  numerous  places  in  Spokane  couft- 
ty,  and  that  the  Issuance  of  ttie  decree  had 
twen  a  matter  of  oontAdera&le  newspqwr 
publicity  and  commaiL 

There  Is  no  testlmoay  In  the  case  showing 
the  lengtii  of  time  Qie  aivdlant  bad  been  la 
Spokane  coanty;  the  oiUy  reference  to  tills 
being  a  stetement  of  one  of  the  witnesses 
that  lie  thon^t  he  had  seen  the  appelant 
around  Sp4^ne  about  12  days  bef<ne  his 
arrest,  whldi  testimtmy  was  later  modified 
on  cross-examination,  that  it  might  have  been 
only  about  a  couple  of  days.  The  evld^ce, 
aa  we  view  It,  Is  entirely  inadequate  to  prove 
that  the  appellant  Iiad  notice  of  the  Injunc- 
tive order,  and  he,  not  having  been  a  party 
to  the  action,  -of  course,  could  not  be  held 
In  contempt  in  having  disobeyed  the  decree 
of  which  he  had  no  notice.  This  view  is 
supported  by  the  following  autiiorities: 
United  Stetee  v.  Elliott  (C.  C.)  64  Fed.  27. 
and  Garrigan  v.  United  States,  168  Fed.  16. 
89  C.  O.  A.  494,  23  L.  E.  A-  (N.  S.)  1298, 
wherein  It  Is  said: 

"The  finding  that  the  plaintiff  in  error  had 
'full  knowledge  of  the  injunction*— a  fundamen- 
tal requisite  for  either  charge  of  contempt- 
rests  alone  on  the  alleged  publicity  of  the  is- 
suance, through  newspapers  and  notices  there- 
of, which  were  posted  on  the  wagons  inter- 
cepted by  the  mob.  No  testimony  i^pears  of 
word  or  action  on  the  part  of  the  idaintiff  in 
error,  or  ia  bis  bearing,  in  reference  to  the 
injunction;  nor  that  his  attention  was  directed 
to  the  wagons,  their  contente,  or  any  notices 
thereon.  He  is  clearly  entitled  to  the  benefit 
of  'the  presumption  of  innocence,  as  evidence 
in  favor  of  the  accused,  introduced  by  the  law 
in  his  behalf,'  *  *  *  which  arises  aUke  in 
respect  of  notice  and  conduct,  as  'an  instru- 
ment of  proof  created  in  his  favor,'  and  the 
mere  inference  of  'full  knowledge,'  derived 
solely  from  the  ahove-menitioned  facts,  Is  with- 
out force,  as.  we  believe,  to  overcome  the  ex- 
press denial  of  knowledge  on  the  part  ct  the 
accused,  fortified  tty  the  prtsanvtion  Urns  de- 
fined." 

In  State  V.  Lavery.  81  Or.  77,  49  Pac.  852, 
the  following  language  occurs: 

"It  is  trne  the  decree  resteaina  the  'defend- 
ant Daniel  Lavery,  liis  agente,  attorneys,  and 
employes,  and  all  persons  acting  under,  by.  or 
through  him,'  etc.;  but  without  serving  a  copy 
thereof  upon  the  defendant  John  Lavery,  or  al- 
leging or  proving  ttiat  he  had  knowledge  of  ite 
provisions,  he  cannot  be  in  contempt  for  vio* 
lating  ite  terms.  While  tiiere  is  some  eenfliet 
ot  authority  upon  the  question  of  tlie  liability 
of  a  person  for  violating  the  process  of  a 
court,  the  weight  and  better  reason  seem  to 
support  the  rule  that  a  stranger  to  an  injunc- 
tion, who  has  notice  or  knowledge  of  ite  txmu, 
is  bound  thereby,  and  may  be  punished  for  con- 
tempt for  violating  ite  provirions." 

In  Harris  v.  Bntcblnson,  160  Iowa,  14St, 
140  N.  W.  830,  44  I..  B.  A.  (N.  S.)  1036,  the 
court  says: 
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"It  1r  tnie  that  In  tUs  opinion  the  follow- 
ing words  were  ased:  'The  decree  was  suffi- 
ciently broad  in  its  terms  to  enjoin  all  persons 
from  maintaining  a  noisaiice  on  the  premises 
therein  described,  and  it  was  sufficient,  as  a 
public  record,  to  impart  cGnstmctiye  notice  to 
all  persons.'  It  is  evident  that  those  words 
were  used  with  reference  to  the  facta  in  that 
particular  caae,  and  wbare  It  aays,  ^t  was 
saffldmt  as  a  public  rseord  to  Impart  con- 
itmetiTe  notice  to  all  persons,'  it  evidently 
jneant,  and  should  1>e  nnderstood  as  meaning, 
a&  persons  dealing  with  the  property  as  pnr- 
chaaer,  or  lessee,  or  dealing  with  ths  property 
itself." 

For  these  reaBons  the  trial  court  was  In 
error  In  flndlng  tbe  appellant  guUty  of  con- 
tempt  The  Judgment  will  be  reversed  and 
the  appellant  discharged. 

PABKBR.  0.  J.,  and  BBIDOBS,  rUlXEB- 
TON*  and  HOLCOUB,  J  J.,  eoncur. 


STATE  ex  ral.  BALLARD  et  aL  v.  SUPERI- 
OR COURT,  KITTITAS  COUNTY. 
(No.  16236.) 

(Swreme  Court  of  Washington.  Mardi  2, 

I.  Emlaeat  domala  4s356— Existeaoe  of  other 
ronte  held  aot  to  disprove  aecesslty  for  aew 
ditch. 

In  proceedings  to  condemn  a  right  of  way 
for  a  ditch  and  the  right  to  carry  ^ater  through 
respondents  ditch,  the  fact  that  there  was  an- 
other ronte  for  the  ditch,  which,  however, 
would  require  the  aeguUition  of  a  right  of  way 
for  and  the  eonsbractioo  of  a  flume  for  over 
2,000  feet  at  an  elevation  of  from  10  to  20 
feet  ahove  the  ground,  does  not  disprove  the 
necesrity  for  the  right  petitioner  seeks  to  con- 
demn, since  such  other  ronte  Is  neither  feasible 
nor  practical. 

3.  Entneat  doaiala  «5sl7l^vldMea  vt  dan- 
age  held  aat  ta  defeat  right  to  eondema  to 
carry  axta  water  throash  ditoh. 

In  proceedings  to  condemn  the  right  to 
transport  water  through  respondent's  ditch,  ev- 
idence by  witnesses  for  respondent  that  trans- 
porting the  extra  water  would  injure  the  lands 
of  respondents  by  seepage,  contradicted  by 
petitioner's  witnesses,  does  not  defeat  the  right 
to  condemnation,  since  even  if  the  jury  should 
find  the  damage  would  reault,  they  would  allow 
compensation  therefor. 

DepttTtmoit  1. 

Application  for  writ  of  review  hj  the  State, 
on  the  relation  at  M.  0.  Ballard  and  others, 
against  the  Superior  Court  of  Kittitas  Coun- 
ty, to  review  an  order  of  necessity  made  in 
condemnation  proceeding.  Writ  denied. 


Geo.  E.  Canfleld,  of  Cle  EUom,  for  relators. 
G.  P.  Short,  of  Bllensburg,  for  respondeat 

MACKINTOSH,  J.  B^tora  are  applying 
for  &  writ  of  lerlinr  of  an  wder  of  necessl^ 
made  in  a  ^mdemnation  proceeding.  They 
are  the  owners  of  lands  In  Kittltaa  county, 
Irrigated  by  a  ditch  some  3,678  feet  in  length, 
known  aa  die  Ixmd  dltefa,  which  crosses  r&- 
latortf  land.  Bicharde  owns  landa  adjoining 
the  relators'  land,  some  of  which  la  Irrigated 
by  a  ditdi  known  as  the  Bldiards'  dlt<A, 
which  startB  at  a  common  .point  with  the 
r^und  ditdi,  and  crosses  relator^  land  at  a 
distance  of  800  feet  north  ct  the  Limd  ditdL 

Bichards  seeks  to  condenm  a  right  to  ex- 
tend the  Ltmd  ditch  870  feet  beyond  Its  pres- 
ent terminus  and  throng  the  land  of  the 
relators  to  his  own  land,  and  to  carry  SO  Inch- 
es of  water  through  the  Lund  ditch  to  his 
land,  and  to  acquire  the  right  of  user  In  the 
Lund  dit(^  throughout  its  imgth  for  that 
quantity  of  water.  That  portion  of  Blcharda* 
land  which  la  under  the  Bicttards'  ditch  la 
separated  tntn  the  land  whidi  he  la  now 
seelclng  to  have  put  under  water  In  thia  pro- 
ceeding. 

[1]  On  the  hearing  upon  the  petition  the 
court  entered  an  (xrder  of  necessity,  and 
granted  Bichards  the  privilege  sought  It 
is  the  claim  of  the  rriators  that  Bichards  now 
has  a  feasible  route  and  means  of  conveying 
GO  Inches  of  water  from  his  own  ditch,  and. 
secondly,  that  to  allow  Bichards  to  acquire 
flowage  rights  In  the  Lund  ditdi  would  work 
an  Irreparable  Injury,  and  destroy  some  15 
to  25  acres  of  relators*  cultivated  land.  The 
testimony  shows  that.  In  order  to  get  the 
requisite  amount  of  water  to  the  land  which 
Richards  is  now  seeking  to  have  irrigated,  it 
vrould  be  necessary,  If  the  water  were  taken 
through  the  Richards'  ditch,  to  acquire  a 
right  of  way  for  flume  for  over  2,000  feet, 
and  that  the  flume  would  be  elevated  a  dis- 
tance of  from  10  to  20  feet  above  the  ground. 
The  testimony  shows  that  the  cost  of  the 
flume  would  be  entirely  dispropottiouate  to 
the  benefit,  and  that  the  plan  for  this  and 
other  'reasons  would  hardly  be  feasible  or 
practicable.  We  are  certain  from  the  testi- 
mony that  a  reasonable  necessity  exists  for 
the  use  of  the  land  sought  to  be  ctmdemned, 
and  that  Richard^  In  the  selection  of  the 
route  which  he  la  seeking,  has  exercised  no 
bad  faith,  oppression,  or  abuse  of  power. 
State  ex  rel.  Stephens  t.  Superior  Court,  100 
Pac.  234;  State  ex  reL  Lincoln  v.  Superior 
Court,  191  Pac.  806;  State  ex  rel.  Grays  Har- 
bor Logging  Co.  V-  Superior  Court,  82  Wash. 
144  Pac.  722. 

[i]  Upon  the  second  point  there  Is  some 
testimony  that  the  putting  of  the  60  inches 
of  water  through  the  Lund  dltdi  might  result 
In  the  injury  of  relators'  irrigated  land  by 
seepage.  This  testimony,  however,  was  more 


tt3»For  ottw  GftBM  MB  Mun«  tople  and  KiB7-NlIUB£&  In  oU  K«y-N  umbered  DigwU  aad  ladaxM 


Digitized  by  Google 


1052 


195  FACIFIO  REPORTEB 


(Waah. 


than  overcome  by  Btchardc^  witnesses,  who 
testified  tbBt  no  such  untoward  result  would 
flow  therefrom.  They  testified  that  there  was 
no  snblrrlgation,  and  that  the  only  inccm- 
Teulence  the  relators  would  suffer  would  be 
that  wfatcb  comes  from  the  fact  that  they 
would  no  longer  have  exclusive  control  of 
the  Lund  ditch.  The  trial  court  heard  the 
testimony  and  saw  the  witnesses,  and  deter- 
mined that  the  reasonable  necessity  existed 
for  the  condemnation,  and  was  satisfied  that 
the  route  selected  was  the  most  feasible  one. 
The  jury  will  be  celled  upon  to  determine 
the  damages,  and,  If  before  that  jury  the  re- 
,  la  tors  can  establish  by  their  proof  that  their 
land  will  be  damaged  as  th^  claim,  the  jury 
will  return  a  verdict  In  conformity  with  the 
evldaice  before  It,  and,  if  the  relators  estab- 
lish their  contratlon.  It  will  result  in  an 
award  In  such  amount  as  probably  to  compel 
Richards  to  abandon  his  proceeding. 
Hie  writ  will  be  denle^. 

PARKER.  O.  J.,  and  HOLCOMB.  BRIDCh 
KS,  and  VUUiBRTON,  3J^  concur. 


NORTHUP-HAQE  LUMBER  CO.  v.  EURE- 
KA CEDAR  LUMBER  &.  SHINQLE 

CO.    (No.  16232.) 

(Sopreme  Court  of  Washington.  March  2, 
1821.) 

8slM  «s>7l(4)— Sale  of  "eitlra  oitpif  of  latb 
h«M  United  t«  tbOM  air  or  kiln  drtori. 

The  word!  **fom  entire  ontput,"  in  a  con- 
tract to€  sale  of  lath,  wblch  required  them  to 
be  air  or  kiln  dried,  caonot  be  constmed  Co 
mean  the  defendant  seller's  "entire  cut,"  but 
only  inch  as  it  was  able. to  dry  by  air  or  kiln 
within  tiie  time  fixed. 

D^rtmrat  2. 

^peal  from  Superior  Court,  Grays  Har- 
bor County;  Ben  Sheeks,  Judge. 

Action  by  the  Northup-Hage  Lumber  Com- 
pany against  the  Eureka  Cedar  Lumber  St 
Shingle  Company.  Judgment  for  defMidant, 
and  plaintiff  appeals.  Affirmed. 

Douglas  ft  Schramm,  of  Seattle,  for  ap- 
pellant 

W.  H.  Abel,  of  Montesano,  for  respondent 

TOLMAN,  J.  This  Is  an  action  to  recover 
damageb  for  an  alleged  breech  of  a  written 
contract  for  the  purchase  and  sale  of  lath. 
From  a  judgment  doiylng  recovery,  tha 
plaintiff  appeals. 

The  principal  controversy  is  over  the  con- 
struction to  be  placed  upon  the  contract, 
which  reads  as  follows: 


"Pnrchase  Order. 

*Vorthnp-^ge  lumber  Company, 

'Tadfie  Coast  Timbem,  Lnmber.  Liath  and . 
Shingles, 

*1{25-626  Henry  BtitldiDg, 

"Seattle.  Wash.,  Oct.  24,  1919. 

"Order  No.  816-527. 
"Eureka  Cedar  Lbr.  ft  Shgle.  Company, 
Hoquiam,  Wasbingtou— Geotlemea:  Please  en- 
ter our  order  for  the  following: 

"Ship  to  Nortbup-Hage  Lumber  Company  at 
Cincinnati.  Ohio. 
"Route— Any  Route. 

"Price  f .  o.  b.  Cincinnati,  Ohio-70%#  rata. 
Underweights  to  miU. 

"Terms— 100%  less  2%  advanra.  Time  of 
sbipment— As  soon  as  poindble. 


Qoantltr. 


Description. 


Prlcm. 


Your  entlr*  output  No.  1  flr  or  hemlock  latli 
4'  up  to  and  laclodlna  Juuurr  SI,  U20. 

Air  or  Ula  dried 

West  Ooart  AMoeiatlon  standard  iliaiL 


1AM 


"It  is  our  imderstanding  that  we  can  depend 
on  receiving  a  minimum  of  twelve  cars  during 
tbe  abore  specified  time,  but  you  do  not  gnar- 
antee  any  fixed  amount 

"At]  guotatlima  are  made  on  the  basis  of 
present  freight  rates.  Any  increase  in  freight 
rates  or  taxes  assessed  by  tbe  TT.  S.  government 
on  freight  bills  must  be  absorbed  by  purchaser. 

"We  accept  above  order  subject  to  condi- 
tions noted,  and  will  ship  above  ^ 

"Date,   . 

"[Signed] 

"Eureka  Cedar  Lumber  ft  SUngle  Ooi,. 

"By  Gregg." 

Tbe  trial  court  found: 

"(1)  That  the  defendant  fully  performed  the 
contract  in  suit  and  delivered  to  the  plaintiff 
all  Number  1  lath  manufactured  by  it  daring  tiie 
contract  period. 

"(2)  ^at  the  manufacture  of  lath  was  not 
complete  until  tbe  same  was  dried  and  in  de- 
liverable condititm,  and  all  such  manufactured 
during  said  period  was  delivered  pursuant  to 
tbe  contract 

"(3)  That  the  defendant  did  not  sell  tiilrd 
parties  any  part  of  its  output  during  said  con- 
tract period,  except  that  it  did  sell  locally 
48,000  lath,  but  it  substituted  and  delivered  to 
the  plaintiff  140,000  spruce  lath,  which  were 
accepted  by  the  plaintlS  in  lieu  thereof;  tbrnt 
tbe  plaintiff  has  suffered  no  damage." 

Disregarding  tbe  evidence  leading  up  to 
the  making  of  the  contract,  whidi  appellant 
urges  was  inadmissible,  except  only  such  as 
tends  to  show  what  was  within  the  contem- 
^Uon  of  the  iwrtles,  It  appears  that  re- 
spondent operates  a  sawmill  in  which  it  cuts 
lath  as  a  by-product;  that  its  dry  kUn  ca- 
pacity is  limited,  and  It  can  produce  air  and 
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kUtt  dried  lath  only  as  the  weather  and  Its 
dry  kiln  capacity  will  permit,  aU  ol  whldi  was 
w^  known  to  appellant  at  Qie  time  the  eoit- 
tract  was  cmtared  Inta  It  appears  that  re- 
qmndent,  during  the  time  fixed  la  the  con- 
tract, cat  many  more  latih  than  it  oonld  dry 
within  that  p^od,  becauK  at  Ita  limited  dry- 
ing capacity,  and  tlutt  the  exoeas  green  lath 
wan  sold  to  others. 

Appellant  contends  that  tba  words  "your 
entire  otJtpnt"  used  in  the  contract  mean  re- 
spond^f  8  entire  cut,  while  respondent  con- 
tends  that  as  the  contract  prorldes  that  the 
lafli  Shall  be  air  or  Uhi  dried,  there  was  no 
output  within  the  meaning  of  the  contract 
except  as  the  dry  product  was  imduced.  We 
think  the  contract,  flie  orlghial  of  whidi  is 
before  us,  mnst  be  so  read.  Taking  the  con- 
tract as  a  whole  It  clearly  aniearB  that  the 
buyer  might  have  refused  to  accept  undor  its 
terms  lath  not  air  or  kUn  dried,  and  that 
since  d^very  was  to  be  f  .  a  b.  Cincinnati, 
with  underweights  to  the  mill,  respondent 
ml^t  have  aolEered  financially  by  slilpplng 
greoi  lath,  even  thoni^  the  price  ot  dry  and 
green  lath  be  the  same.  Output  must  neces- 
sarily mean  the  finished  prodtictlon  of  the 
thing  sold,  and  since  within  the  terms  of  the 
contract  it  could  be  finished  and  ready  for 
shipment  by  rail  only  by  being  air  or  kiln 
dried,  the  lath  cut  by  respondent  did  not  be- 
come its  ou^ut,  as  the  term  Is  here  used, 
until  air  or  kiln  dried,  as  provided  in  the 
contract 

The  evidence  ami^y  sustains  the  findings 
of  the  trial  court  that  the  respondent  com- 
plied with  the  contract  so  construed;  and, 
finding  no  reversible  error,  the  judgment  ap- 
pealed tr6m  Is  affirmed. 

PARKER,  C.  J.,  and  MOUNT,  MITCH- 
BLI^  and  MAIN,  JJ.,  concur. 


ROBERTS  V.  POLICE  COURT  OF  CITY 
AND  COUNTY  OF  SAN  FRANCISCO 
St  al.  (S.  F.  9678.) 

(Supreme  Court  of  Csllfomla.  Feb.  8,  1021. 
Rehearing  I>enled  March  10,  19ZL) 

1.  Criminal  law  «=»I0I4  — Appetied  Judgment 
of  police  court  not  reviewable  by  oertlorarl. 

The  jud^ent  of  a  police  court  or  justice's 
court  will  not  be  reviewed  on  certiorari  after 
appeal  is  taken  therefrom  and  deterndned  In 
the  superior  court. 

2.  Criminal  law  <c=}|l80  —  Errors  of  police 
oourt  not  reviewable  on  writ  to  superior  court 
after  appeal. 

Irregularities  or  errors  committed  in  the 
police  or  justice's  court  cannot  be  examined  in 
reviewing  the  proceedinge  in  superior  court  on 
ai^al  from  the  police  or  justice's  court,  since 
the  writ  in  so  fiir  as  it  runs  against  the  su- 


perior court  Is  directed  to  review  of  the  aetloa 
of  that  court  and  its  functions  are  limited  to 
such  acts  as  were  In  excess  of  ita  jurisdiction. 

3.  Criminal  l^w  <^l  180— Exeretse  of  appellate 
.JurisdIoHon  by  superior  oourt  not  reviewable. 

Where  the  superior  court  was  given  by  stat- 
ute jurisdletion  of  an  appeal  from  a  police 
court.  Its  action  either  In  reviving  or  afBrming 
tbe  judgment  of  police  court  was  an  exerdse 
of  its  lawful  jurisdicdoo,  and  not  in  excess  of 
its  jurisdiction,  and  cannot  be  reviewed  on  cer- 
tiorari even  it  the  affirmance  of  the  police 
court's  judgment  was  erroneous. 

4.  Crimlaai  law  «=3260(ll)  —  Canaet  review 
ineufflolesoy  of  evidence  te  ssstals  eosvletles 

within  JurlsdIetlOB. 

On  certiorari  the  euffidency  of  the  evidence 
to  sustain  a  conviction  in  a  police  court  for 
an  offense  within  jurisdiction  of  tliat  court 
cannot  be  reviewed,  since  the  police  court's 
decision  on  that  issue  is  an  ezsKise  of  juris- 
diction, and,  if  wrong,  Is  mer^  error. 

5.  Criminal  law  «»260(ll}-Detemlnatlon  of 
Inferior  tribanal  of  fact  In  Issue  Is  net  detsr- 
mlsatlon  of  furisdietlonal  fact 

Tbe  rule  that  insoffloiency  of  evidence  can 
be  reviewed  on  certiorari  to  determine  facts 
upon  which  the  jurisdiction  of  the  Inferior  tri- 
bunal depends  does  not  apply  to  the  determlna- 
titrn  by  the  police  court  of  the  sufficiency  of 
tbe  evidence  to  show  the  guilt  of  one  accused 
of  an  offense  which  Is  within  the  jurisdlcdon  of 
the  police  court 

In  Bank, 

Application  for  cerUorarl  by  Bdward  Bob- 
erts  against  the  Police  Court  of  the  City  and 
County  of  San  Francisco  and  the  Superior 
Court.  Department  3,  of  the  Cl^  and  County 
of  San  Francisco,  to  review  an  order  of  the 
Superior  Court  aJDrmlng  a  Judgment  of  the 
Police  Court  convicting  petitioner  of  an  of- 
fense. "Writ  discharged  as  to  Police  Court, 
and  order  of  Superior  Court  affirmed. 

Ralne  Ewell,  of  San  Francisco,  for  peti- 
tioner. 

Matthew  Brady,  Dlst.  Atty.,  and  Leo  R. 
Friedman,  Deputy  Dist.  Atty.,  both  of,  San 
Francisco,  for  respondents.  , 

ANGKIiLOTTI,  a  J.  This  is  a  proceeding 
In  certiorari  instituted  in  the  District  Court 
of  Appeal  of  the  First  Appellate  DlsWct, 
Division  2.  The  writ  was  there  issued,  and 
after  hearing  judgment  was  given  vacating 
an  order  of  the  superior  court  which  affirmed 
a  judgment  of  the  police  court.  On  applica- 
tion of  the  respondents  the  judgment  oC  the 
District  Court  of  Appeal  was  vacated  by  tUs 
court  and  a  hearing  ordered  herein. 

Petitioner  was  duly  charged,  by  complaint 
Sled  in  the  police  court  of  the  (dty  and  county 
of  San  Francisco,  with  having  awunltted  a 
public  offeaise  triable  In  said  oourt.  He  was 
tried  therein  and  found  guilty,  and  judgmnt 
of  Impriscamient  was  pronounced  uptm  such 
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convlcUon.  It  la  not  claimed  that  tlie  im- 
prisonment adjudged  was  in  excess  of  that 
authorized  upon  convlcticm  of  the  offiense 
with  which  he  was  charged.  He  then  duly 
appealed  from  the  judgment  oi  the  police 
coart  to  the  superior  court  of  said  city  and 
county,  which  was  authorized  by  our  law  to 
entertain  and  determine  snch  an  appeal  upon 
a  statement  ot  the  case  settled  by  the  police 
judge.  Sections  1466  to  1470,  Pen.  Code.  The 
superior  court,  after  a  hearing,  made  Its  order 
lafflrming  the  judgment  of  the  police  court. 
Petitioner  then  initiated  this  proceeding  in 
certiorari. 

[1, 1]  It  is  thoroughly  settled  that  the  judg- 
ment ot  a  police  court  or  justice's  court  will 
not  be  reviewed  on  certlorail,  after  aK)eal 
taken  therefrom  and  determination  of  such 
appeal  in  the  superior  court  Olcese  t.  Jus- 
tice's Court,  156  Cal.  82, 103  Pac  317 ;  Albers 
T.  Superior  Court,  80  CaL  App.  772,  776,  160 
Pac  458.  It  Ig  also  clear,  as  expreasOy  held 
in  Sherer  t.  Superior  Court,  &4  CaL  354,  2d 
Pac.  71^  tliat  wlmtever  Irregulatltiee  or  er- 
rors were  committed  in  the  police  or  justice's 
court  cannot  be  examined  in  rerlewtng  the 
proceeding  ot  tha  simeiloa-  court,  and  Uiat 
the  writ.  In  BO  fat  as  it  mns  against  the 
superior  court,  *'i8  directed  to  a  leriew  ot 
the  acUon  of  the  superior  court,  and  tts 
fvnotiotu  are  Hmtted  to  such  acta  of  that 
court  M  were  in  excess  of  Us  jurisdiction." 
(Italics  are  ours.) 

[1]  Jurisdiction  of  the  sutler  court  to 
entertain  and  determine  the  appeal  is  not 
questioned.  O^at  jurisdiction  was  Invoked 
by  petitioner  himself,  who,  within  the  time 
and  in  the  manner  required  by  law,  took  his 
appeal  to  such  court  from  the  judgment  of 
the  police  court,  and  the  statute  gives  to  the 
court  jarisdictiou  to  entertain  such  an  appeal 
when  duly  taken.  The  appeal  was  heard 
upon  a  statement  of  the  case  as  required  by 
law.  The  statute  gives  to  such  court  the 
power,  upon  such  appeal,  to  reverse  the  judg, 
ment  of  the  police  court  and  to  grant  a  new 
trial,  or  to  affirm  the  judgment  of  the  police 
court  It  must  determine  the  appeal,  revers- 
ing or  affirming  the  judgment  of  the  police 
court  as  it  deems  one  or  the  other  course 
proper  in  view  of  the  matters  shown  by  the 
statement  of  the  case.  Whichever  It  does.  It 
is  acting  In  the  exercise  of  Its  lawful  Juris- 
diction, and  not  In  excess  of  such  Jurisdiction. 
It  has  the  same  iwwer  to  affirm  in  any  case 
that  it  has  to  reverse,  and  the  mere  fact  that 
Its  conduslon  Is  wrong  does  not  make  Its 
actim  an  excess  of  Its  jurisdiction.  In  such 
case  we  have  simply  error  In  the  exercise  of 
jurisdiction.  All  that  petitioner's  contention 
amounts  to  In  this  regard  is  that  the  superior 
court  should  have  reversed  the  Judgment  of 
the  police  court,  and  that  it  erred  in  affirm- 
ing it  The  substantial  contention  is  that 
the  statement  of  the  case  showed  that  the 
evidence  on  the  trial  in  the  police  court  was 


not  sufficient  to  establish  flie  gnilt  of  the 
petitioner  of  the  crease  diarged.  If  that  be 
true,  the  superior  court  erred  In  affirming  the 
judgment,  but  mere  errors  in  the  exercise  of 
Jurisdiction  are  not  reviewable  on  certiorari. 
It  seems  superfluous  to  cite  authorities  in 
support  of  these  well-settled  propositions, 
but,  if  authority  be  desired,  It  is  to  be  found 
in  the  opinion  of  this  court  In  the  Matter  of 
Hughes,  150  Oal.  860,  118  Pka  6S4.  No 
ground  appears,  therefore,  upon  which  tha 
order  of  the  superior  court  afflrmins  the  judg- 
ment of  the  police  court  may  be  here  assailed. 

[4]  It  may  properly  be  noted  that  tbare  is 
In  fact  no  force  ,in  Oa  claim  ot  petitions 
that  the  judgment  ot  the  police  court  waa 
in  excess  of  its  jutladldlon.  ISiat  dalm  la 
based  on  the  same  oontention.  Insufficiency 
at  eridoioe  to  estaUlab  guilt  of  the  irftenae 
charged.  Asauming  this  contention  to  be  well 
based,  there  was  no  lack  of  Jariadtetlon  to 
convict  the  deffendant  What  we  have  said 
with  regard  to  the  siverlor  court  on  this 
point  la  equally  applicable  liere^  Wbere  a 
court  la  Invested  with  Jorlsdlctton  to  deter-, 
mine  the  question  of  the  guUt  or  Innocence  of 
one  charged  with  a  pnbUc  offense,  aa  was  the 
pMco  court  in  OOa  case,  by  the  filing  of  the 
coni^lalnt  and  by  acquiring  jurisdiction  over 
the  person  of  tbe  defendant,  Its  detennlnar 
tlcm  cfa  tbe  questlfm  of  guilt  or  tnnocuioe, 
whether  based  on  sufilclait  evidence  or  not 
is  a  determination  arrived  at  In  the  exercise 
of  Its  jurisdiction,  and,  however  erroneous 
It  may  be,  It  Is  not  void  for  want  of  power  in 
the  court  to  render  the  decision.  Invested 
with  the  jurisdiction  to  determine  the  matter, 
the  court  has  the  power  to  determine  It 
wrongly  upon  the  evidence  as  well  as  correct- 
ly, and,  under  our  law,  the  defendant's  only 
remedy  in  the  event  of  an  Incorrect  decision 
Is  by  appeal.  On  certiorari,  as  approvingly 
quoted  in  Matter  of  Hughes,  supra,  "upon 
every  question  except  the  mere  question  of 
power,  the  action  of  the  Inferior  tribunal  is 
final  and  conclusive."  In  such  a  case  a 
claim  of  insufficiency  of  evidence  to  show 
guilt  of  the  offense  charged  does  not  go  to  the 
Jurisdiction. 

[fi]  It  lias  been  said  that  "an  exception  to 
the  rule  that  the  sufficiency  of  the  evidence 
will  not  be  reviewed  is  made  when  the  que»> 
tlou  is  whether  jurisdictional  facts  were  or 
were  not  proved"  {Stumpf  v.  Board  of  Super- 
visors, 131  Cal.  364,  367,  63  Pac.  663,  82  Am. 
St.  Bep.  350) ;  that  is,  whether  facts  upon 
which  the  Jurisdiction  of  a  board  or  inferior 
tribtmal  depends  were  or  were  not  proved. 
We  have  in  our  reports  many  decisions 
wherein  this  exception  has  been  applied,  the 
case  In  which  tliis  declaration  waa  made 
being  one,  and  the  case  of  Thrasher  v.  Board 
of  Medical  Examiners  (App.)  185  Pac.  1006, 
relied  on  by  petitioner,  being  another.  But 
the  exception  has  no  application '^^^tever 
to  a  tribtmal  Invested  with  jurisdlctlan  to 
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try  and  determine  a  fact  In  Issue  with  refer- 
ence to  proof  of  that  fact  In  such  a  case 
tbat  fact  is  not  what  Is  known  as  a  "iarisdlc- 
tional  fact"  It  Is  tlie  fact  to  be  determined 
by  the  court  having  Jurisdiction  to  determine 
It,  and  the  determination  of  such  court  there- 
on Is  not  void,  howerer  defective  the  evidence 
upon  which  It  Is  based.  See  10  Corpus  Juris, 
p.  729,  K  20  and  26. 

As  to  the  police  court  the  writ  Is  dlscharip- 
ed.  As  to  the  superior  court,  the  order  of 
said  court  Is  affirmed. 

We  concur:  LAWLOR,  J.;  SLOANE.  J.; 
WILBUR,  J.;  OLNBT,  J.j  SHAW,  J.; 
LENNON,  J. 


CULVER  V.  SUPERIOR  COURT  OF  ALAME- 
DA COUNTY  et  al.  (S.  F.  9722.) 

{Supreme  Court  of  OaUfomia.  Feb.  17,  192L 
Rehearing  Denied  March  17.  1821.) 

Criminal  law  ^sslOII  —Superior  ootirt  affirm- 
ing Judgment  of  Jsstioe's  court  held  not  witli- 
out  JnrfMllfftlon,  to  -that  eertlorarl  woald 

not  He. 

The  superior  court  has  jurisdiction  to  en 
ter  a  judgment  affirmlnf  a  judgment  of  convic- 
tion by  a  justice  of  the  peace,  even  though  the 
eonplaint  in  the  justice's  conrt  did  not  state 
facta  sufficient  to  show  the  eommisBlon  of  a 
public  offense,  or  that  the  judgment  of  the  jus- 
tice was  void  tor  want  of  jurisdictlou,  so  that 
the  order  of  affirmance,  it  erroneous,  cannot  be 
reviewed  on  certiorari. 

In  Bank. 

Application  by  Laura  Culver  against  the 
Superior  Court  of  Alameda  County  and 
James  G.  Qainn,  Judge  thereof,  to  review 
an  order  of  the  sup^ior  court  affirming  a 
judgment  of  the  Justice's  court  Order  af- 
firmed. 

<%afl.  0.  Boynton.  of  Ban  Francisco,  for 
pettti<Hier. 

Bsra  W.  Deooto,  Dlst  Atty.,  and  Fiances 
H.  WUson,  Deputy  Dlst  Atty.,  both  of  Oak- 
Umd»  for  rMpondents. 

■  FEB  OUBJAU.  This  la  ft  proceeding  In 
oertlMraTi,  and  it  Is  sought  therein  to  annul 
tlie  order  ot  the  superior  court  affirming  on 
appeal  thereto  a  judgment  of  a  Jnstlce's 
court.  In  so  far  as  the  superior  court  is  con- 
cerned, Uie  material  qneettons  her^  In- 
volved are  the  same  in  all  respects  as  those 
involved  In  Roberts  v.  Police  Court  and  Su- 
perior Court,  S.  F.  No.  9978, 190  Pac  1053,  de- 
cided February  8,  1921.  See.  In  addition  t6 
cases  cited  In  oplnlcn  ttiercto,  Valmtlne  v. 
Police  Court.  141  Cal.  616,  70  Pac.  386; 
American  Law  Book  Co.  v.  Superior  Court, 
164  Cal.  827,  128  Pac.  921.  It  Is  immaterial 
In  this  proceeding  whether  or  not  the  com- 


plaint in  the  justice's  court  stated  facts  suf- 
ficient to  show  the  cfHnmlssIon  of  a  public 
offense.  If  It  did  not  state  such  facta,  the  su- 
perior court  erred  In  affirming  the  judgment; 
but  that  was  mere  error  In  the  exercise  of  Its 
lawful  jurisdiction.  If  for  any  reason  the 
judgment  of  the  Justice's  court  Is  void  for 
want  of  jurisdiction,  the  superior  court  nev- 
ertheless had  Jurisdiction  to  affirm  it. 
Whether  or  not  such  Judgment  can  be  at- 
tacked In  some  other  proceeding,  such  as  ha- 
beas corpus,  for  Instance,  Is  altogether  Im- 
material here.  The  superior  court  did  not 
exceed  Its  Jurlsdlctltm  In  affirming  such  judg- 
ment. It  follows  that  the  order  assailed 
must  be  affirmed. 
The  order  of  the  supericv  court  Is  affirmed. 

ANGELLOTTI,  C.  J.,  and  SHAW,  WIL- 
BUR, SLOANE,  LBNNON,  LA.WLOB.  and 
OLNET,.JJ.,  concur. 


la  re  SANTOS'  ESTATES. 
SANTOS  V.  SANTOS  at  ux.  (S.  F.  9387.) 
(Supreme  Court  of  California.  Feb.  IB,  1921.) 

1.  AAiptlea  «ss>l4  —  ProeaMlliga  flollataraily 
ataalM,  whsrs  JarisdMlaui  dslMts  appaar 
01  record. 

If  facts  constituting  juriadictiffiDal  detects 
in  adoption  proceedings  appear  upon  the  face 
of  the  petition  and  the  order  for  adoption,  the 
proceedings  may  be  collaterally  assailed. 

2.  Adoptlos  —  Exists  only  by  virtue  of 
statute. 

The  right  of  adoptiOB  exista  only  by  virtue 
of  statute. 

3.  Adoption  4=3>7  — Orphan  may  be  adapted 
withost  gaardlan's  coasant. 

Under  (Mv.  Code,  t  221,  providing  that  "any 
minor  dilld  may  be  Adopted  by  mnj  adult  per- 
son" in  the  cases  and  subject  to  the  rules  pre- 
scribed In  the  ^chapter,  a  minor  child  without 
father  or  mother  could  be  adopted,  though  at 
time  of  adoption  in  the  custody  of  a  guardian, 
and  thoagh  the  guardian  does  not  consent. 

4.  Adoption  ^3  —  Laws  aoastnied  ao  as  to 
promote  tbeir  objeot. 

Adoption  laws  should  be  eonstraed  so  as  to 
■nstain  rather  than  defeat  Uielr  object  of  pro- 
moting the  wdfare  of  children  without  real 
parents. 

5.  AdoptiM  «B>I3— Welfara  af  oblld  main  eoa- 
sldaration. 

The  matter  of  adoption  rests  almost  entire- 
ly in  the  ffiscretlon  of  the  court;  the  welfare 

of  the  child  being  the  main  consideration. 

6.  Guardian  and  ward  «:»25  —  Letters  of 
guardianship  properly  revoked  on  MtopMoa  of 
ward. 

Under  Civ.  Code,  8  228,  and  under  section 
253,  anbd.  8,  providing  that  a  guardian  nay  be 
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temoT«d  -whrn  It  b  no  longer  proper  that  tha 
ward  ebonld  bo  under  guardlojisliip,  it  was 
proper  for  the  court,  on  adoption  of  an  infant 
tmder  goardianship,  to  reroke  the  letters  of 
fuardianihlp;  the  adopting  parents  having  ac- 
quired Bnperior  ri^hta  to  the  cnatody  of  the 
child,  and  the  reasons  for  the  existence  of  the 
gnardianship  of  the  person  of  the  chfld  having 
therefore  ceased. 

7.  Guardian  and  ward  <^25— On  adoption  of 
ohild,  ooart  may  revoke  B»anllanshlp  as  to 
the  person  alone. 
The  conrt  in  the  exerdse  of  a  sound  dis- 
cretion had  power  to  revoke  letters  of  guardian- 
ship over  the  penon  of  an  infant  on  tiie  adop- 
tion of  the  infant,  and  give  cnstodr  to  adopting 
parents,  and  at  the  same  time  permit  the 
guardian  to  act  as  guardian  of  the  chfld'a  «»• 
tate. 

In  Bank. 

Appeal  frcan  Superior  Gonrt;  Freffno  Coun- 
ty; U.  F.  McConnlck,  Judge. 

In  the  matter  of  the  guardianship  of  the 
persons  and  estates  of  Laura  Santos  and 
others,  minors..  From  an  order  revoking  let- 
ters of  guardianship  as  to  Clarence  Santos, 
on  application  of  J.  V.  Santos  and  wlf^  a. 
J.  Santos  appeals.  Affirmed. 

Short  &  Sutherland  and  Carl  E.  Lindsay, 
all  of  Fresno,  and  Shei>ard  A  Shepard,  of 
Selma,  for  appellant 

Thos.  F.  iMpez  and  O.  M.  Oslas,  both  of 
Fresno,  tor  respondrats. 

LENNON,  J.  This  appeal  Is  from  a  judg- 
ment ot  the  superior  court  of  Fresno  county, 
which  rerobed,  vacated,  and  set  aside  tettera 
of  guardianship  upon  the  person  of  Caaroice 
Santos,  a  minor.  Ttaa  said  mlntw,  an  Infant 
about  three  years  of  age.  Is  the  youngest  of 
six  ddldreD—^irotherB  and  sisters — Mphaned 
1^.  the  death  ct  th^r  mother  and  father 
in  the  mraith  ot  Deconber,  1918.  By  the 
trams  of  the  last  wUl  and  testament  ot  the 
fathw,  who  died  subsequent  to  the  death  of 
the  motb»,  property  of  the  value  of  between 
$20,000  and  $30,000  was  left  to  the  six  chil- 
dren, share  and  share  alike,  and  in  January, 
1919,  A.  J.  Santos,  a  brother  of  the  father, 
was  aKN^ted  and  qualified  both  as  execu- 
tor of  the  will  and  as  guardian  of  tbe  per- 
sraiB  and  estates  ot  the  six  minor  diUdren 
of  his  deceased  brother,  ffliortly  thereafter, 
J.  y.  Santos  and  Maria  C.  Santos,  his  wife, 
who  is  an  aunt  of  the  orphaned  children,  pe- 
titioied  for  leave  to  adopt  tbe  said  Clarence 
Santos,  the  minor  in  controversy.  Consent 
to  such  ad<9tl(»i  was  given  by  certain  rela- 
tives of  tbe  child,  but  A.  J.  Santos,  the 
guardian,  refused  to  C(»isent  and  appeared 
at  the  hearing,  in  person  and  by  conoael,  for 
the  purpose  of  ot^octing  to  the  making  of  the 
order  of  adoption.  Tbe  conrt  overruled  the 
guardian's  objection  and  granted  the  peti- 
tion for  adoption. 


Following  die  eatry  of  the  order  for  adop- 
tion. Bald  J.  y.  and  UajU  0.  Santos,  the 
ad(^ting  parents.  Instituted  the  present  pro- 
ceeding tor  the  revocation  ot  the  letters  of 
guardianship  ot  the  said  darence  Santos. 
After  demurrer  and  answer,  testimony  was 
taken  from  which  It  appeared  that  the  eld- 
est of  the  six  OTphans  Is  14  years  of  age, 
that  A.  J.  Santos,  tbe  guardian,  has  Children 
of  his  own  living  with  falm.  In  addition  to 
his  six  wards,  and  that  his  wife  has  left 
him  and  tbe  diUdren  are  being  cared  f6r  by 
himself  and  a  hired  woman.  It  fnrtbra  ap- 
peared that  tbe  petitioners  have  no  childran 
of  their  own.  Among  other  things,  the  coott 
fonnd  that  tlie  moral  and  physical  well-being 
of  Hie  minor  Clarence  Santoe  would  not  be 
promoted  and  subserved  by  his  continuing  to 
reside  with  the  guardian,  that  It  would  be  tor 
tils  beet  Interest  to  reside  with  petitioners, 
and  that,  by  reasmi  of  tbe  relationship  cre- 
ated by  the  adoption.  It  was  no  longer  propor 
that  the  mhuw  dionld  t«naln  under  ■  tbe 
gnardianship  of  said  A.  J.  Santos.  Accord- 
ing, tbe  order,  from  whidi  the  presoit  ap- 
peal is  taken,  was  made,  whereby  the  letters 
of  gaardiansblp  ot  the  person  ot  said  minor, 
Clarence  *  Santos,  were  revtrtced,  and  A.  J. 
Santos,  anMllaat,  was  required  to  aurrmder 
the  prasott  of  said  minor  to  J.  y.  and  Maria 
O.  Santos,  reepondenta. 

[1]  It  is  apparent  from  the  record  in  Qie 
Instant  ease  that  the  order  revt^^  appA- 
lanf  8  lettors  of  gnardianship  <tf  die  person 
of  tbe  minor  was  made  stMely  tor  the  reason 
that  it  was  c<Hi8ldered  that  sndi  guardian- 
ship had  been  rendered  unnecessary  by  re- 
spondent's adoption  ot  the  infant  It  fel- 
lows, then,  that  the  efficacy  of  the  Judgment 
of  removal  Is  contingent  upon  Qa  validity 
of  the  ordw  of  adtqitlon,  and,  if  the  ordw  of 
adoption  Is  voUd,  the  Judgmoit  of  roaoTal 
must  necessarily  fall,  together  with  the 
foundation  upon  which  it  rests.  Consequent- 
ly the  initial  question  raised  upon  this  ap- 
I^Bal  is  whether  or  not  the  conrt  was  without 
Jurisdiction  to  make  the  order  of  odoptlfla 
by  reastm  of  the  frict  Oat  the  minor  was  in 
the  custody  ot  a  duly  a^t^ted  guardian  or 
ot  tbe  refusal  of  die  guardian  to  oonsmt  to 
the  ad6pd<»L  If  these  ftcte  constitute  Jnris- 
dicdtmal  defects  in  the  odoptton  proeeed- 
Inc^  tbe  said  proceedings  may  be  collaterally 
assailed,  for  (he  said  tacts  ifppear  mMm  flie 
face  of  both  the  petttlon  and  order  for  odop- 
don.  Forbes  v.  Hyde.  8l'  CaL  342,  S48; 
Baldwin  T.  Foster.  167  OoL  648,  lOS  Pac 
714. 

[2, 1]  In  conalderlng  the  qneattoo  (tf  the 
Jurisdlcdon  of  the  oonrt  to  make  the  ordw  of 
'adcvtlon,  we  must  look  to  the  sectiaas  ot  the 
Civil  Code  dealtaig  with  adoption,  for  the 
proceeding  of  adoptlm  "edste  in  this  sUte 
only  by  virtue  of  the  stetute  which  •  •  • 
expressly  prescribes  tiw  condldnw  under 
which  adopUon  may  be  legally  eOeeted." 
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Matter  of  Cozza.  163  Oal.  614,  622,  126  Paa 
161,  164  (Add.  Cas.  1914A.  21^;  Estate  of 
Sharon,  179  Cal.  454,  177  Pac.  283.  Section 
221  of  the  GtTll  Code  provldea  that  "aii7 
minor  dbUd  may  be  adopted  by  any  adnlt 
person,  in  the  cases  and  subject  to  the  ralea 
prescribed  In  this  chapter."  The  remaining 
sections  of  the  chapter  prescribe  the  pro- 
cedure and  effect  of  adoption  and  certain 
limitations  pertaining  thereto,  namely,  that 
the  person  adf^tlng  mnst  be  at  least  10 
years  older  than  the  person  adopted  and 
that  ctmsent  mast  be  given  by  the  following 
persons:  The  husband  or  wife  of  the  person 
adopting;  the  child.  If  over  12  years  of  age; 
the  parents,  wlth  spedfled  exceptions,  If  liv- 
ing, or  certain  officers  of  the  insUtntton,  If 
the  child  Is  in  the  custody  of  any  of  the  des- 
ignated Institutions.  It  would  seem  to  resnit 
Crom  the  provisions  thus  outlined  that  a  mi- 
nor child  may  be  adopted,  even  though  he 
is,  at  the  time  of  the  adoptlcn.  Id  the  cos- 
tody  of  a  guardian. 

[4]  Wherever  possible,  such  a  constmctloo 
should  be  given  adoption  laws  as  wlU  sus- 
tain, rather  than  defeat,  the  object  they  have 
In  view.  Estate  of  McKeag,  141  Oal.  403,  74 
Pac  1038,  99  Am.  St  Rep.  80.  The  main 
purpose  of  adoption  statutes  Is  the  promo- 
tion of  the  welfare  of  children,  bereft  of  the 
benefits  of  the  home  and  care  of  tbelr  real 
parents,  by  the  legal  recognitl<m  and  regula- 
tion of  the  consummation  of  the  closest  con- 
ceivable counterpart  of  the  relationship  of 
parent  and  child.  While  a  guardian  of  the 
person  of  a  minor  Is  cbarged  with  a  high 
duty  and  serious  responsibility  in  the  care 
of  his  ward,  nevertheless  the  status  of 
guardian  and  ward  falls  short  of  the  close 
approximation  to  the  relationship  of  parent 
and  child  which  is  attainable  through  actual 
adoption,  culminating,  as  It  does,  in  the 
child  becoming  a  member,  to  all  intents  and 
purposes,  of  the  family  of  the  foster  parents. 
The  statutes  in  Question  should  not,  there- 
fore, be  construed  so  as  to  exclude  an  orphan 
In  the  cnstody  of  a  guardian  from  the  reali- 
sation of  the  peculiar  advantages-  to  be  de- 
rived from  an  adopticm,  unless  such  con- 
struction be  unavoidable. 

While  the  Code  sections  above  mentioned 
do  not  expr^sly  refer  to  such  a  situation  as 
la  here  presmted,  they  do,  in  eflfect,  by  the 
general!^  of  their  language,  authorize  an 
adoption  In  such  a  case.  They  provide  that 
any  minor  child  may  be  adopted  by  any  adult 
person,  In  the  cases  and  subject  to  the  limi- 
tations set  forth  in  the  chapter.  The  "cases" 
referred  to  are  dearly  those  situations  where 
the  prescribed  difference  In  ages  exists  and 
the  requisite  consent  Is  obtainable.  There  Is 
no  attempt  to  limit  the  privilege  of  adoptltm 
according  to  the  legal  relationship  of  the  mi- 
nor and  the  person  who  has  him  In  custody 
at  the  time  of  the  adoption  proceedings.  In 
view  of  the  fact  that  adoption  Is  sanctioned 
where  the  parents  of  the  child  are  living  and 
195  P.— 67 


not  disqualified  from  exerdslng  their  par- 
ental rights,  there  can'  be  no  reason  for  Im- 
plying a  re8trictt<m  merely  because  there  Is 
a  duly  appointed  and  qualified  guardian, 

CB]  Nor  is  the  consent  of  such  guardian 
necessary  to  the  validity  of  the  order  ot 
adoption.  The  matter  of  adoption  rests  al- 
most entirely  in  the  discretion  of  the  court; 
the  welfare  of  the  child  beii^  the  main  coo- 
sideratlw.  Matter  of  Bewley,  167  CaL  8, 138 
Pac.  689.  Since  the  adoption  opaates  In 
derogation  of  the  natural  rights  of  the  par- 
ents, the  consent  of  the  latter  Is,  by  stat- 
ute, made  Indispensable,  with  certain  clearly 
defined  exceptions.  Hatt^  of  Cozza,  supra. 
Where,  however,  the  parents  are  not  living 
or  tor  some  recognized  reason  their  consent 
la  unnecessary,  and  where  the  child  has  not 
been  in  the  custody  of  any  of  the  institutions 
mentioned  In  the  statutes,  no  consent  to  the 
adc^tion  Is  required  by  the  statutes  on  be- 
half of  the  child,  if  un^er  12,  other  than 
that  of  the  court  granting  the  adoption. 
Particularly  must  this  be  so  when  the  child 
Is  in  the  custody  of  a  guardian,  for  the  mi- 
nor la  in  reality — 

"a  ward  of  the  court,  and  the  guardian  la  In 
effect  on  arm  of  the  court,  and  is  subject 
the  control  of  the  court  in  the  discharge  of 
his  duties  as  such  guardian.  Such  court  has 
authority  to  control  and  direct  the  guardian  In 
the  performance  of  his  trust  so  as  to  Insure 
the  proper  care  of  the  infant"  Matter  of  Boss, 
6  CbL  App.  697,  92  Pac.  671. 

There  Is  apparency  no  authority  In  this 
state  upon  this  question  of  consent  of  a 
guardian, .  and  the  cases  In  other  jurisdic- 
tions vary,  due,  possibly,  to  dlCFerences  In 
the  statutes  tibey  interpret  In  the  case  of 
Leonard  v.  Honlsfager,  43  Ind.  App.  607,  88 
N.  B.  91,  InterpretiDg  statutes  similar  to  the 
California  statutes,  consent  of  the  guardian 
was  held  unnecessary.  The  court  there  said: 

"Tha  statutory  prorlsions  on  the  subject  give 
the  legal  guardian  no  right  to  interfere  with 
this  power  of  the  court,  and  the  courts  will 
read  no  audi  right  into  the  statute.  While  for 
many  purposes  the  legal  guardian  of  the  diild 
does  stand  In  the  place  of  the  parent,  the  stat- 
ute does  not  require  his  consent  to  give  valid- 
ity to  an  order  of  adoption  of  bis  ward." 

[I]  Appellant  next  advances  the  argument 
that,  conceding  that  the  guardian's  consent 
Is  not  essential  to  the  validity  at  the  ad<^ 
tion,  nevertheless  such  an  adoption  does  not, 
In  and  of  itself,  constitute  a  valid  cause  for 
the  removal  of  the  guardian.  This  conten- 
tion Is  answered,  we  think,  by  subdivision  8 
of  section  253  of  the  Civil  Code,  which  pro- 
vides that  a  guardian  may  be  removed  by 
the  superior  court  "when  It  la  no  longer 
proper  that  the  ward  should  be  under  guard- 
ianship." The  pere(His  ad<«tlng  the  child 
acquire  the  paramount  r^t  to  the  custody 
of  the  child,  for,  after  the  adoption,  they  oc- 
cupy the  position  of  parents,  and  shall  "have 
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all  tbe  rights  and  b«  raliject  to  all  the  du- 
tiea  of  tbat  relatloii."  GIt.  Oode,  |  228.  The 
right  of  paroits  to  the  cate  and  custody  of 
thtir  cihlld  yields  only  fat  the  most  cc^nt 
and  compiling  Tmsons,  to  wit.  In  case 
parents  are  shown  by  dear  eTldence  not  to 
be  fit  or  proper  persws  to  have  such  custody. 
Guardianship  of  Ahers,  194  Pac.  706;  Ex 
parte  Brown,  98  Kan.  663.  169  Pac.  400.  In 
the  Instant  case  the  evidence  fatly  supports 
the  finding  of  the  coort  that  the  best  tnter- 
esta  of 'the  child  would  be  subserved  by  re- 
siding with  the  adt^ting  parents.  Since  the 
latter  have  acquired  superior  rights  to  the 
custody  of  the  child,  tbe  reasons  for  the  ex- 
istence of  a  goardlansbip  of  the  person  of 
the  child  have  ceased  and  the  continuation 
thereof  is  no  longer  appropriate  or  "proper." 
Hatter  of  Schwartz,  171  CaL  633,  154  Pac. 
804. 

[7]  The  power  of  the  court  to  make  the 
order  placing  the  oostody  of  the  child  in  the 
adt^ng  parents,  and,  at  the  same  time, 
penult  the  guardian  to  continue  to  act  as 
guardian  of  the  c^d's  estate,  cannot,  we 
think,  be  seriously  questioned.  Doubtless,  in 
the  opinion  of  the  court  below,  it  was  de- 
drable  that  the  property  of  the  six  brothers 
and  sisters  remain  under  the  control  of  (me 
person,  and  there  Is  nothing  anomalous  In  a 
sltnatiott  wherein  the  custody  of  the  person 
of  a  minor  Is  In  the  parents  and  that  of  his 
estate  Is  in  a  guardian.  We  think  the  court 
below  bad  power  to  create  this  situation.  If 
In  the  exercise  of  a  sound  discretion  It  found 
It  proper  to  do  so. 

The  order  appealed  from  Is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  WIL- 
BUR, J ;  SLOANE,  J. ;  OUSEX,  J.; 
SHAW,  J.;  LAWLOR,  J. 


OAKLAND  PAVING  CO.  v.  WHITTELL 
REALTY  CO.    (8.  F.  9134.) 

(Supreme  Court  of  California.   Feb.  15,  1821.) 

1.  Municipal  corporations  <^S15(I)  —Assess- 
msnt  statute  may  cure  delay  In  work. 

The  Legislature  hae  power  to  embody  in 
a  statute  authorizing  an  aaacesment  for  street 
Improvement  work  a  curative  provision,  which 
irill  validate  the  assessment^  though  the  con- 
tract voric  was  not  completed  In  ^e. 

2.  Municipal  oorporatloas  «=»446  —  Contrao- 
tor's  delay  In  securing  extension  of  tine  held 
an  "InformaHty"  cured  by  statute. 

Failure  of  contractor  for  street  improve- 
ment to  secure  his  extension  of  time  till  the 
day  after  the  contract  period,  fixed  after  his 
bid  was  accepted,  had  expired,  even  if  the 
work  was  then  uncompleted,  he  having  been 
proeeeding  diligently  with  his  work,  was  an  "in- 
formality," within  Improvement  Act  1911,  | 


26,  providing  that  no  prooeedlng  ^or.  to  as* 
sesament  shall  be  held  Invalid  for  any  infOrntal- 

ity  hi  it 

[£M.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Suies,  lufor- 
mality.] 

3.  Cavrts  «»I07— Daelsisi  ist  wtiioHty  as 
to  Hattsrs  aot  ooMMsrtd. 

Dedrions  under  a  street  improvement  act 
as  to  the  elfcct  of  failure  to  complete  the  con- 
tract in  time  canuot  be  cunaldered  binding  on 
the  effect  of  curative  provisions  of  the  atatote, 
where  they  were  not  discussed  and  apparently 
not  considered. 

4.  Statutes  <8=»225%— Words  considered  eliail- 
■ated,  la  view  of  prior  deelaloas. 

The  passage,  after  decisions  declaring  the 
limiting  effect  of  the  words  "except  on  appeal" 
in  the  curative  claoBe  of  a  street  improvement 
act,  of  another  imprvvement  act  ellminsting 
such  words,  most  be  considered  as  d<Hie  with 
reference  to  such  dedsions,  to  avoid  the  limita- 
tion. 

In  Bank. 

Appeal  from  Superior  Court,  Alanwfln 
County ;  T.  W.  Harris,  Judge. 

Action  by  the  Oakland  Paving  Company 
against  the  Whlttdl  Realty  Company.  Frwn 
a  Judgment  for  d^endant,  i^aintlfl  apiwala 
Reversed. 

Johnson  &  Shaw,  of  Oakland  (R,  M.  F.  Boto, 
of  San  Francisco,  of  counsel),  for  aivellant 

Reed,  Nusbaumer  &  Blngaman,  of  Oakland, 
and  J.  P.  Langhome,  of  San  Ftiuictsoo»  for 
respondent 

WILBUR,  J.  This  Is  an  action  to  foreclose 
an  assessment  for  the  Improvement  ot  a  street 
In  Oakland.  The  only  defense  interposed  is 
that  tbe  work  was  not  ccxtfpleted  within  tbe 
time  limited  in  the  contract.  The  court  found 
that  the  work  had  not  been  completed  within 
such  time,  and  therefore  held  the  assessnwnt 
void.  The  case  was  appealed  to  this  court 
and  transferred  to  the  District  Court  of  Ap- 
peal (First  Oistrict,  Dtvisicm  1),  which  revers- 
ed the  lower  court,  bedding  that  the  curative 
provisicms  of  section  26  of  the  "Improvement 
Act  of  19U".(Stata.  1911,  p.  730),  under  which 
the  work  was  dmie,  validated  the  assessment, 
notwithstanding  the  finding  tbat  the  work 
was  not  coiopleted  In  time.  The  respondent 
petitioned  this  court  for  a  transfer  after  the 
decision  in  the  District  Court  of  Appeal  upon 
the  ground  that  the  decision  squarely  over- 
ruled a  long  line  of  dedsifHis  by  this  court 
upon  the  effect  of  the  failure  to  complete  a 
contract  within  time.  The  cases  so  claimed 
to  be  overruled  are  the  following:  Beveridge 
V.  Uviogstone,  54  CaU  54;  Fanning  v.  Stdtam- 
mel,  68  Cal.  428,  9  Pac  427;  Dougherty  v. 
Coffin,  69  Cal.  454, 10  Pac.  672;  Dougherty  v. 
Nevada  Bank.  81  Cal.  162.  22  Pac  613;  Brock 
v.  Luuing,  88  Cal.  316,  26  Pac  872;  Palmer  t. 


«s9Tor  other  eases  see  same  toplo  and  KIIT-NUHBEa  In  aU  Kv-Momberad  DlfMts  and  ladoaa 
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Burnham,  120-  OaL  S64,  52  Pac.  OM,  lOSO; 
Kelso  T.  Cole,  121  Oal.  121.  68  Pac.  863; 
Union,  etCn  Co.  r.  Campbell,  2  CaL  App.  534, 
685,  84  Pac.  80S. 

The  petWcn  of  the  respmdent  was  granted, 
not  only  because  of  the  asparent  force  In  its 
contention,  bat  also  for  the  raaaon  that  at  the 
time  ytfi  had  under  conslderatloo  a  sbuUar 
qnestUm  arising  under  a  street  ImproTement 
procedure  ordinance  of  San  Frandacot  in 
which  ordinance  the  exact  language  of  section 
26  of  the  ImproTonait  Act  of  Ifill,  supta, 
was  contained. 

A^pcdlant  claims  that  the  curstlTe  prari* 
aions  of  tile  Impcoremoit  Act  of  1911,  S  26, 
supra,  eetaUlsh  the  Taliditr  of  the  assessment 
notwithstanding  a  fail  ore  to  comf[dete  the 
work  in  time.  This  provtsloti  appears  for  the 
first  time  In  that  act  and  Is  as  follows: 

"Sec  26.  •  •  •  No  asBCMment,  warrant, 
diagraia  or  affidavit  of'  demand  and  non-psy- 
meat,  after  the  iBsae  of  the  same,  and  no  pro- 
ceedings prior  to  the  suessmait,  shall  be  held 
fnmUd  by  any  court  for  any  •rrur,  informality, 
or  other  d^eet  in  the  sasBS,  where  the  reaolu- 
tion  «f  Intentton  of  the  oswi^  to  do  the  work, 
has  been  actually  pnUlsbed  as  herein  prorided, 
and  said  notices  of  improvement  have  been 
posted  along  the  line  of  the  work,  as  pruvided 
In  section  fire  of  tUs  act,  before  the  passage 
of  the  residntion  oideyfaig.the  work  to  be  done." 

Respondent  In  turn  claims  tiiat  this  provi- 
sion Is  so  similar  in  scope  and  effect  to  that 
contained  in  prevlons  laws,  particularly  that 
of  1871-72  (section  12,  p.  815),  that  the  above 
decisions  rendered  under  such  statutes  are 
decisive  of  the  qnestiou,  and  that  the  assess- 
ment is  therefore  void,  notwithstanding  the 
above  curative  clanse. 

The  question,  thei.  Is  this:  Is  the  failure  to 
complete  the  work  under  this  contract  an  "er- 
ror, informality  or  other  defect  in  the  pro- 
ceedings prior  to  the  assessment,"  within  the 
Edeanlng  of  section  26,  supra?  and.  If  so,  has 
the  Legislature  the  power  to  prohibit  the 
courts  from  declaring  an  assessment  void  tm 
that  account? 

In  the  case  at  bar  the  contract  was  signed 
December  30, 1911.  The  contractor  was  given 
160  days  from  the  date  of  the  contract  to  per- 
form the  work.  That  time  would  ordinarily 
expire  on  May  29th  of  the  succeeding  year, 
bat  as  1912  was  a  leap  year  it  expired  May 
28tbt  Apparently  overlooking  this  fact,  the 
order  of  extraision  was  made  May  29th. 

The  work  was  accepted  and  an  assessment 
issued  July  6,  1912.  The  only  evidence  ad- 
duced by  the  respondent  on  the  question  of 
the  completion  of  the  work  was  the  cate- 
gorical answer  "No"  to  the  question  "Was 
the  work  completed  May  29, 1912?"  address- 
ed to  its  witness,  and  the  further  testimony, 
given  by  the  same  witness,  Umt  on  Jime  15, 
1912,  some  of  the  contractor's  employees 
were  working  upon  the  street  There  is  no 
evidence  whatever  as  to  the  amount  of  work 
uncompleted  oa  May  29,  1912,  or  as  to  what 
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work  was  being  done  on  June  15th.  The  tes- 
timony of  the  defndant  would  be  entirely 
consistent  with  the  fact  that  on  May  29th 
8(Hne  trifling  Imperfection  In  the  work  was 
not  cnnpleted.  and  that  this  imperfection 
was  being  completed  on  the  15th  day  of  June 
next,  or  that  the  work  done  In  June  might 
have  been  the  remedying  of  some  defect 
whldi  had  been  discovered  after  its  accept- 
ance by  the  street  saperlntendent,  although, 
of  course,  the  failure  to  comi^ete  the  woxk. 
may  have  been  much  more  eztraislTflk 

[1]  In  the  case  of  Chase  t.  Trout,  146  Oal 
390, 80  Pale.  81,  It  was  flatiy  de<dded  that  the 
curative  provision  contained  In  the  amend- 
ment to  the  Yrooman  Act  (St  1^,  p.  147), 
somettmei  called  the  Bond  Act,  making  the 
bond  coBtdusive  evidence  <^  the  regularity 
and  validltT  of  all  previous  proceedings;  was 
vaHd  to  the  extent  that  nonjurisdictional 
matters  were  <nired  by  the-  Issuance  of  tiie 
bond;  and  it  was  accordingly  fiatiy  held 
that  a  failure  to  perform  the  work  in  time 
was  cored  by  the  Issuance  of  the  assessment 
and  bond.  It  was  ttiereby  ofOrmatiT^  e» 
tabUshed  that  tito  Legtelature  had  power  to 
CTbody  In  the  statute  authorising  the  Mes»- 
ment  a  curative  prorisifm  whidti  would  vali- 
date th0  assessmuit,  notwitlutandlng  tha 
faet  that  the  contract  work  was  not  com- 
pleted In  tim&  It  foUowB  fAnn  tUs  dsolalon 
that,  If  the  curative  provlsloa  ot  the  law  of 
1911  Is  Inwad  enoni^  to  oorar  the  same  sub- 
ject, tt  is  a  valid  exerdse  of  leglstattve  pow- 
er, and  the  assessment  In  this  case  must  be 
sustained,  even  though  we  should  bold  that 
the  work  was  not  completed  In  time.  The 
abovfrqnoted  curative  provision  of  tbe  law  of 
1911  la  contained  in  secU(Hi  26,  which  also 
regulates  the  right  of  appeal  to  the  local  leg- 
islative body  and  declares  the  effect  of  such 
appeal  or  the  Allure  to  appeal, 

[2]  It  Is  Impossible  to  avoid  the  conclu- 
sion that  a  failure  to  secure  an  extension  of 
time  on  the  exact  day  when  the  contract  ex- 
pired, or  before.  Is  a  mere  defect  or  Infor- 
mality In  the  proceedings,  where  the  contrac- 
tor has  been  proceeding  diligently  day  after 
day  as  the  law  and  contract  provides,  and 
has  failed  to  complete  the  work  within  tbe 
time,  which  was  fixed  aft»  his  bid  to  do  tbe 
work  had  been  accepted.  If  the  extension  had 
been  made  on  the  exact  day  when  it  should 
have  been  made,  there  would  have  been  no 
defect  and  no  Informality,  and  cMiseqaentiy 
no  necessity  for  the  operation  of  any  cura- 
tive provision. 

It  is,  however,  contended  by  the  respond- 
ent  that  this  proviso  is  very  similar  to,  if 
not  identical  with,  provisions  in  previous 
laws  which  have  been  already  passed  upon 
by  the  court  Without  reviewing  the  whole 
course  of  these  decisions.  It  is  sufficient  to 
say  that.  In  the  earlier  provisions  of  the  Con- 
soUdation  Act  of  San  Francisco,  the  charac- 
ter of  defense  which  could  be  Interposed  in 
an  action  upon  a  street  assessment  Uen  was 
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Bpedfied  In  the  law.  The  Consolidation  Act 
of  18^  (Stats.  1862,  p.  398,  S  12),  after  pro- 
Tiding  for  an  appeal  and  anthorlzlng  the 
board  of  eupervlBors  to  correct  aasessments. 

provides: 

"All  the  decisions  and  determinations  of  said 
Board  upon  notice  end  hearing  as  aforeeaidt 
shall  be  final  and  conclusive  npon  all  persons  en- 
titled to  an  appeal,  under  the  provisions  of  this 
section,  OS  to  oil  errors  and  irregvlaritiet  tehieh 
taid  hoard  could  have  remedied  and  avoided.'* 
(Italics  omB.) 

The  law  of  1871-72  (pages  &A,  81R,  %  m 
also  provided  for  an  appeal  to  the  board  of 
supervisors.  It  also  provided: 

"And  all  the  dedrions  and  datanxiinations  of 
said  Boatd  of  Si^ervisors  shall  be  final  and 
condasive  upon  all  parties  entitled  to  an  ainwal. 
*  *  *  After  jurisdiction  to  order  sny  work 
has  been  obtained,,  no  irregularity  in  any  of  the 
subseqaent  proceedings  shall  render  any  as- 
sessment iUegaL" 

The  TroMuan  Act  of  Uarch  18, 1885  (Btata. 
1885,  p.  1D6,  f  11),  provided  for  an  appeal  to 
the  olty  council,  but  added  the  follovinK 
IHTOviao: 

"All  the  decisions  and  determinations  of  ssid 
citT  council,  ap(»  notice  and  hearing  as  afore- 
said, shall  be  final  and  eowdvatve  npon  all  per- 
sons mtitled  to  appeal  under  the  provisiiHui  «C 
this  section,  as  to  all  error*,  informalities,  and 
irreffularities  which  said  city  ootmcil  might  have 
remedied  and  avoided ;  and  no  atteatmmt  shaU 
he  held  invalid,  eacept  upon  appeal  to  the  mty 
council,  at  provided  in  this  $eotion,  for  any  er- 
ror, informality,  or  other  defect  in  any  of  the 
proceedings  prior  to  the  assessment,  or  in  the 
assessment  itself,  where  notice  of  the  intention 
of  the  ci^  council  to  order  the  wort:  to  be  done^ 
for  whieb  ibm  asseasment  is  made,  has  been  ac- 
tually paUished  in  any  designated  newspaper  of 
said  city  for  the  length  of  time  prescribed  by 
law,  before  the  passage  of  the  resolution  order> 
ing  the  woA  to  be  done."  (Italics  ours.) 

Th«  provision  that,  '^o  assessment  shall 
be  held  Invalid,  except  npon  appeal  to  the 
city  council,  •  •  •  where  the  notice  of 
the  intenti<m  *  *  *  to  order  the  work  to 
be  done  •  «  •  bas  been  actually  pub- 
lished" before  the  aforesaid  res(^ntion  or- 
dering the  work  to  be  done,  was  held  Id  the 
case  of  Manning  v.  Den.  90  Cal.  610,  27  Pac. 
43S,  not  to  apply  to  any  defects  which  could 
not  be  cored  by  the  auperrlaors  nptm  ajq^eal. 
It  is  there  said: 

"The  provision,  in  the  latter  part  of  section 
11,  that  'no  assesameot  shall  be  held  Invalid 
exc^t  upon  appeal  to  the  city  council,*  etc., 
has  no  applicatiim  to  a  ease  in  which  an  ap- 
peal is  not  authorized,  or  in  which,'  even  if 
taken,  the  city  council  eoold  not  have  remedied 
the  defect.  Tba  L^islature  did  not  intend  to 
declare  that  the  owner  should  be  deprived  ai  his 
defense  to  any  claim  upon  an  assessment,  where 
the  assessment  was  void  by  reason  of  incurable 
defects,  because  he  had  biled  to  invoke  the  aid 
of  a  tritnmal  which  was  powerless  to  grant  him 
any  relief." 


It  will  be  at  ODoe  cfbaerved  that  the  cJanae 
"except  upon  appeal  to  the  dty  council"  la 
omitted  entirely  from  the  corresponding  pn^ 
vision  of  section  26  of  the  Street  Improve- 
ment Law  of  1911,  supra.  This  omission  la 
significant  in  the  Ught  of  the  fact  that  that 
dause  was  the  basis  of  the  decision  in  Man- 
ning T.  Den,  supra,  whldi  limited  the  cara- 
tive  scope  of  the  provision  to  matters  which 
could  have  been  corrected  by  an  appeal  to  the 
dty  council.  The  clause  of  section  26  under 
conslderatliui  here  is  to  the  effect  that  the 
proceedings  shall  not  be  held  invalid  "by  any 
court  for  any  error,  InfCHmallty,  or  other  de- 
fect In  the  same,"  etc.  If  the  failure  to 
secure  an  ezt^islon  of  the  time  for  the  per- 
formance of  the  work,  until  one  day  after 
that  time  expired,  is  an  "error  or  Informal- 
ity, or  other  defect"  In  the  priw  "proceed- 
ings," It  is  cured  by  that  section.  The  only 
similar  provision  in  '  any  of  our  statutes 
bearing  upon  street  ImprovemaitB  is  that  in 
the  statutes  of  1871-72,  w  801,  816,  f  12, 
aapTR.  The  fundamental  Idea  of  this  cura- 
tive dause  Is  similar  to  that  In  section  29 
of  the  Improvement  Act  of  1911,  namely, 
that,  after  Jurisdiction  has  beoi  obtained, 
"subsequent  Irregularities  shall  not  render 
the  asaesBment  Illegal."  The  aUtute  of  1871- 
72,  supra,  alBo  contained  the  following: 

**In  all  Boita  bnra^t  to  recover  street  aascas- 
roeata  the  proceedings  ttaerdn  shall  be  general 

and  regulated  hy  the  providons  ei  this  act,  and 
also,  when  not  in  conflict  herewith,  by  the 
Civil  Practice  Act  of  this  state;  but  no  defense 
shall  be  interposed  except:  First— want  <rf  ju-. 
risdictfon  to  order  work;  second— that  the  as- 
seesment  has  been  paid;  third--frBud  in  the 
assessment,  or  in  any  of  the  acts  or  proceed- 
ings prior  tliereto,  setting  out  the  facts  show- 
ing such  frand."  Stats.  1871-7%  pp.  801,  818, 
817,  i  18. 

Notwitbstandlng  these  provisions,  aasesft- 
ments  under  the  act  were  held  void  where 
the  contract  was  not  completed  in  time. 
Beveridge  v.  Uvlngstone,  64  Cal.  64;  Ma- 
honey  V.  Braverman,  54  CaL  565;  Dougherty 
V.  Cofl^n,  supra ;  Raisdi  v.  San  Frandsco, 
80  Cal.  1,  22  Pac.  22;  Dougherty  v.  Nevada 
Bank,  supra ;  Brock  v.  Luning,  supra.  How-  ' 
ever,  the  effect  of  the  provisions  of  sections 
12  and  13  above  quoted  la  not  discussed  in 
any  of  these  casee.  The  only  dlscoflsion  at 
all  is  on  the  subject  of  the  effect  of  a  failure 
to  appeal  to  the  supervlsora  as  provided  in 
secUon  12,  supra,  although  the  validity  of 
section  13  of  the  statute  of  1871-72,  snpra, 
limiting  the  d^enses  which  may  be  Intei^ 
posed  to  an  assessmait  seems  to  be  fully 
reeognlKed  In  several  other  decisions.  Ncdan 
V.  Reese,  82  Cal.  484,  487;  Brady  t.  Bartlett, 
56  Cal.  350,  369 ;  Doane  v.  Houghton,  75  CaL 
360,  363,  17  Pac.  426.  But.  for  some  reason, 
neither  the  effect  of  these  last -mentioned  de> 
dslons  nor  of  the  curative  provisions  found 
In  aectioBa  12  and  18  is  dlsoiased  In  any  oC 
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the  cases.  It  seems  to 
tbau  decided  that  the  act  of  extending  the 
time  for  the  ccmpletlon  of  the  work  falls  for 
lack  of  jurisdiction,  and  that,  therefore,  the 
defense  Is  one  that  Is  permitted  under  the 
first  provision  of  section  13,  supra,  of  the 
law.  The  other  curative  provision  in  section 
12,  supra,  does  not  seem  to  have  been  noticed 
or  discussed.  The  court  simply  followed  de- 
cisions rendered  under  previous  statutes 
which  did  not  contain  this  dause.  It  should 
be  noted,  however,  in  determining  the  effects 
of  these  decisions  that  the  statute  of  1871- 
72  made  it  mandatory  upon  the  supervisors 
to  relet  the  contract  where  the  work  was  un- 
finished wlthtn  the  contract  period.  The 
language  of  the  act  of  1911  on  that  point  is 
sot  mandatory. 

19,  4]  We  cannot  tlierefore  regard  the  de- 
cisions under  this  act  as  to  the  effect  of  a 
follnre  to  complete  the  contract  in  time  as 
binding  upon  the  effect  of  the  curative  provi- 
sions of  sectloufl  12  and  13  thereof  where  that 
matter  Is  not  discussed,  and  apparently  was 
not  considered.  Moreover,  die  law  of  l&U. 
having  been  enacted  after  the  dedslai  of 
this  court  in  Ohase  v.  Trout,  siui^  mnat  be 
construed  In  the  lU^t  of  that  dedskm.  The 
fact  that  BwOaa  20  of  the  Improvemoit  Lav 
of  1911  dli£en  In  Its  provisions  from  the 
Trooman  Act  and  from  the  law  of  1671-72 
is  also  to  be  considered.  Relating  to  the 
point  under  discussion  is  the  eUnilnatlon  of 
the  clause  "except  upon  appeal"  contained  In 
the  Trooman  Act,  section  11,  supra.  As  has 
been  stated;  It  was  the  Insertion  of  this 
clause  that  resulted  In  the  determination  by 
this  court  In  Manning  v.  Dm  that  only  er- 
rors which  could  be  corrected  upon  appeal 
were  referred  to  in  that  clause  which  provid- 
ed that  proceedings  should  not  be  held  void 
for  errors,  etc.,  "except  upon  ai^ieal.'*  The 
ellmlnatimk  of  this  clause  In  legation  en- 
acted after  the  decision  in  Chase  v.  Trout, 
supra,  and  In  Manning  t.  Den,  supra,  is  a 
dear  indication  of  the  legislative  purpose  to 
exerdae  its  power  to  enact  curative  provl- 
Oxxaa  which  would  prevent  asseBsmeQts  being 
declared  invalid  because  of  defects,  informal- 
itiea  or  irregnlarities  whether  thc^  could  be 
corrected  by  appo^  to  the  dty  council  or 
not. 

In  view  of  the  ftwegolng,  we  have  no  taeed- 
tattm  in  saying  that  the  faUnre  of  the  con- 
tractor to  secure  his  extension  of  time  until 
the  day  after  the  contract  period  had  expir- 
ed, even  If  the  work  was  then  uncompleted, 
was  an  "informaUty"  in  the  prior  proceed- 
ings which  was  cored  by  tlie  proTlsl«u  of 
section  26. 

Jn^iment  reversed! 

We  concur:  ANQELLOTTI,  O.  J.; 
SHAW,  J.;  OLNET,  J.;  SLOANB,  J.; 
LAWLOR,  J. ;  LEMNON,  X 
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SULLIVAN  V.  SUPERIOR  COURT  OF  CAL- 
IFORNIA IN  AND  FOR  MENDOCINO 
COUNTY  et  ftl.   (8.  F.  9679.) 

(Supreme  Court  of  California.  Feb.  16, 1821.) 

r.  Mortgages  <@=>497(2)— Parties  to  forado- 
snra  suit  held  not  entitled  Is  rsalst  Issaaaoa 
ef  writ  of  asslataoee. 
Where  a  decree  foredoaing  a  mortgage  ad- 
judged that  a  lease  was  aobordlDate  to  the 
mortgagft  but  superior  to  aU.  qther  Uena  and  or^ 
dered  a  sale  free  and  dear  of  all  liens  and 
daims  and  there  was  no  app«al,  motion  for  new 
trial,  or  other  attack  tm  the  decree,  the  les- 
sees, who  were  parties  tu  the  suit,  could  not 
resist  the  issuance  of  a  writ  of  assistance  for 
error,  irregularity,  or  inadvertence  in  failing 
to  protect  their  rigfat  of  possession  or  rights 
in  tbe  surplus  proceeds. 

2.  Mortgagea  «=9502— Sale  sabject  to  leas* 
•ubonllnats  to  mortgage  cannot  be  ordered. 

When  a  lease,  though  superior  to  all  other 
liens  and  daims,  is  sabaegoent  and  aabordinate 
to  a  mortgage,  the  court  can  no  more  order  a 
sale  on  foreclosure  of  a  mortgage  subject  to 
tlie  leasehold  interest  than  it  could  order  a 
sale  subject  to  the  rights  of  any  other  gnbor- 
ffinate  Ueuholder. 

3.  Mortgages  «=:»SG7( I)— Leasees  whose  latar- 
est  ranked  next  to  nnortgage  should  have  liad 
freoedenee  Is  disposition  of  surplus. 

Where  a  foredosure  decree  adjudged  that 
a  lease  was  subordinate  to  the  mortgage  but 
superior  to  all  other  liena.  the  lessees  should 
have  been  given  precedence  over  all  lien  daim- 
ants  other  than  the  mortgagee  In  the  disposittun 
of  the  surplus  proceeds  after  satisfaction  of 
the  mortgage. 

4.  Mortgages  «s>642— Bid  by  losses  ssflloisat 
to  tstlsfy  prior  daln  held  te  give  ao  right 
of  possession  as  against  higher  hMder. 

That  lessees  whose  lease  was  8id>ordlnate 
to  a  mortgage  but  superior  tu  all  other  lieas 
bid  an  amount  auffident  to  meet  the  mortgage 
at  the  foredosure  sale  gave  them  no  right  to 
retain  possession  as  against  a  hi^«  bidder  to 
whom  Uie  aale  was  made. 

5.  Mortgages  «s»5l7— ConsissloMr  houid  to 
sell  to  blghaat  bidder,  though  lessoss'  hM  suf- 
telont  to  mast  svporior  elslm. 

At  a  foredosure  sale,  though  the  lessees 
whoae  lease  was  superior  to  all  liens  except 
the  mortgage  bid  an  amount  sufficient  to  meet 
the  demand  of  the  mortgage,  it  was  the  duty  of 
the  commissioner  to  sell  to  the  highest  bidder, 
where  the  decree  Induded  other  liens  to  be 
satisfied  from  the  proceeds. 

6.  Mortgages  <^544(3}  ~  Writ  of  aasistanoe 
against  parties  to  aotloo  withorized  witbost 
■sties  when  so  provided  by  deo^. 

Where  a  foredosure  decree  provided  that 
in  case  the  purchaser  should  be  refused  posses- 
sioD,  a  writ  of  assistance  should  issue  without 
further  notice  it  was  conclusive  against  the 
parties  In  possession  whu  were  parties  to  the 
action,  and  entitled  the  pnrchaaet  to  a  writ  of 
asaiBtance  without  notice. 
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7.  Morteagas  «9544(3)— Ex  parte  order  f«r 
writ  of  oaalstam  oot  oot  uldo  oolou  im- 
provldoitly  node. 

An  ex  parte  order  crantioc  a  writ  of  as- 
sistance  to  the  pnrchaaer  at  a  forecloBure 
sale  ahoTild  not  be  set  aside  by  the  coort  mak- 
ing it,  unless  there  is  a  shuwing  that  It  was 
improTidently  or  improperly  made.  - 

8.  Mortaages  «=»544(3>  —  Writ  of  aailttueo 
eaooot  Mtlco  pottessioa  aolijeot  to  ontstand- 
tag  letso  when  sale  nade  free  fron  elalma. 

Where  a  foreclosure  decree  adjudged  that 
a  lease  was  subordinate  to  the  mortgage  and 
ordered  a  sale  free  from  all  liens  and  daims, 
the  court  had  no  power  in  issuing  a  writ  uf 
aaaistance  to  modi^  its  terms  ao  as  to  maka 
the  pnreba8er*a  possession  subject  to  the  leaaa. 

».  Mortgaget  «si644(3)— Writ  of  asslataaoa  la 
natter  of  riglit  wheo  riglita  adjodloated  by 
deeree  aid  oot  subsequeatly  chanoed. 

Where  the  parties  against  whom  a  writ  of 
assistance  is  sought  by  the  purchaser  at  a 
foreclosure  sale  were  pairties  to  the  foreclosure 
suit  and  their  rights  were  adjudicated  by  the 
decree  and  there  has  been  no  change  or  modifi- 
cation of  the  right  to  possession  arising  under 
the  terms  of  the  decree,  a  writ  of  asslatance  la 
a  matter  of  right 

10.  Mandamus  <s=>3(l)— Right  to  writ  of  as- 
sistance to  enforce  foredoaore  decree  nay  ha 
enforced  notwithstanding  other  renedies. 

Where  a  foreclosure  decree  adjudging  that 
a  lease  is  subordinate  to  a  mortgage  and  or- 
dering a  sale  free  from  liens  and  claims  has  be- 
come final  and  no  equities  have  arisen  since 
the  decree,  the  purchaser  is  entitled  to  a  writ 
of  mandamus  to  compel  the  issuance  of  a'  writ 
of  aaaistance  against  the  lessees,  notwithstand- 
ing his  remedy  by  ejectment,  unlawful  detainer 
or  vipeal. 

11.  Mortgagea  ^=>546— Lessee  planting  crops 
peading  running  of  time  for  redemptleo  not 
entitled  thereto  after  time  for  redemption. 

Lessees  of  land,  whose  lease  was  subordi- 
nate to  a  mortcage  which  was  foreclMed,  who 
planted  crops  pending  the  running  of  the  pe- 
riod of  redemptitm,  were  not  entitled  to  re- 
tain possession  fur  the  purpose  of  cultivating 
and  harveating  the  cropa,  either  on  the  theory 
that  the  termination  of  the  leasehold  was  un- 
certain because  of  the  possibility  of  redemp- 
tion, or  under  the  common-law  rule  as  to  the 
right  of  a  tenant  to  emblementa. 

12.  Mortgages  4='542«Pnrohaser'a  right  of 
possesaiofl  canoot  be  postponed  beoausa  of 
hardtblp  In  renovlog  live  itoeb. , 

The  right  of  a  purchaser  at  a  foreclosure 
sale  to  possession  of  the  premises  on  the  expi- 
ration of  the  time  for  redemption  may  not  be 
postponed  because  of  the  hardship  to  lessees 
of  removing  their  lire  stock  at  that  pattknlar 
time. 

In  Bank. 

Application  by  W.  H.  SuIUtbd  for  a  writ 
of  mandate  and  prohibition  against  the  Su- 
perior Court  In  and  for  the  County  of  Men- 


dodno,  and  otheiiL  Feremptray  wtit  of  uator 
damns  Issued. 

Mannon  A  Mannon,  of  Uklah,  and  Cnshias 
&  Cushlng,  of  San  Francisco,  for  petitioner. 

John  W.  Preston,  of  Uklah,  for  respond- 
mts. 

SLOANB,  3.  Ttii»  la  an  v>pUcatlOD  fin-  a 
writ  of  mandate  and  prohibition  against  tba 
Judgo  oi  tbe  siwertor  court,  oonnty  derk,  and 
sheriff  <it  the  county  of  Mendocino  to  secare 
the  petitioner  in  tbe  execution  oi  a  writ  of 
assistance  to  pla<»  him  In  poasesslou  of  cer- 
tain real  property  wblch  be  dalins  under  a 
commissioner's  deed  In  a  sale  under  fore- 
<dosure  of  mortgage; 

All  of  the  facts  preliminary  to  a  coniddera- 
tlon  of  petltlMier's  rl^its  in  Uie  premises  are 
determined  by  tbe  decree  In  foredosure. 

TbSa  decree  ms  obtained  in  ivoeeedingB 
duly  hsd  gtring  the  court  Jurlsdlctloa  of  the 
persons  of  the  fl^endants  snd  8idii]eet4Datter 
of  tbe  action  In  the  ease  of  Blrst  Federal 
Trust  Company,  a  corp<«ation,  as  ^alntlfl, 
against  LesUe  B.  McMurtry,  Alice  A.  lie- 
Murtry,  mortgagcws,  B.  P.  Noonan  and  Stand- 
ard Live  Stock  Company,  holding  a  leaa^ 
hold  interest  in  tlie  premises,  subject  to  plain- 
tiff's mortgage,  and  other  defendants  htriding 
Itens  gainst  the  premises,  siU)seqtient  to  and 
subject  to  the  plaintUTs  mortage  and  to 
said  leasdiold  lat«eat.  It  Is  the  rights  of 
the  purchaser  at  A}reclosare  sale,  under  the 
decree,  ,  as  against  tbe  lessees  that  are  here 
inrolTcd.  It  was  adjudged  and  determined 
the  decree  that  the  platntlfl  was  tbe  owner 
and  holder  of  a  first  mortgage  llm  on 
the  lands  in  question,  upon  which  th^re  was 
dne,  owing  and  unpaid  the  sum  of  $94,516. 
and  that  "each  and  every  right,  title.  Inter- 
est, and  claim  of  every  kind  of  each  and  all 
of  the  defendants  herein  and  of  each  and  all 
of  the  cross-complainants  herein"  are  subse- 
quent and  subordinate  to  the  plaintiffs  mort- 
gage. 

Also,  that  the  certain  lease  referred  to  In 
said  answer  of  sold  defendants  B.  P.  Noman, 
Standard  Live  Stock  Company,  a  corporation, 
et  al.,  "Is  now  In  foil  force  and  effect  aa  to 
the  tm«plred  term  thereof,  and  that  said 
Standard  Lire  Stock  Company  is  now  the 
owner  and  holder  thereof";  also,  that  said 
lease  was  "and  it  Is  hereby  adjudged  and 
decreed  to  be  subsequent  and  subordinate  to 
all  said  rights,  daims  and  liens  of  said  plain- 
tiff," and  that  said  lease  Is  "prior  and  super- 
ior to  any  and  all  claims  of  H&aa"  of  the 
otb«  defendants  and  croes-complalnants,  as 
parties  daimlng  under  them,  and  that  all  and 
every  right  and  interest  of  the  other  def^- 
ants  and  cross-complainants  "are  subsequent 
and  subordinate  to  tbe  rights  of  said  defend- 
ant Standard  live  Stock  C<Mnpany  under  said 
lease,  as  successor  In  interest  of  the  d^end- 
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aat,  B.  P.  Noonan,  tbe  lessee  therein  named." 

It  was  tben  foond  aod  decreed  tbat  other 
defmdanta  and  cross-compIalnants,  whose 
names  and  Interest  It  is  not  necessary  to  set 
oat  here,  were  owners  and  holders  of  sahse- 
gnent  and  subordinate  llms  on  the  mort- 
gaged premises  In  varying  amoonts  aggregat- 
ing abont  the  sum  of  $84,000.  The  amoonts 
of  these  snbseqnent  Hens  were  ascertained 
and  determined  and  all  declared  Bobwdinate 
to  the  Hen  of  plaintiff  and  to'  the  leasehold  of 
the  Standard  Live  Sto<^  Company. 

The  decree  then  orderM  and  adjudged  that 
a  sale  be  made  by  a  commissioner  named  for 
that  purpose  of  all  the  mortgaged  premises 
In  one  parcel  In  the  manner  provided  by  law 
"free  end  clear  of  any  and  all  liens  and 
claims  of  each  and  all  of  the  defendants  here- 
in, and  of  each  and  all  of  the  cross-complain- 
ants berelD,  and  of  any  and  all  other  persons 
and  corporations." 

It  was  next  directed  that  the  proceeds  of 
such  sale  be  applied  first  to  the  paym«it  of 
the  amounts  due  ttie  plalntlfT  a^r^tlng 
the  sum  of  f9$,546,  and  that  the  balance.  If 
any,  be  applied  In  the  order  of  their  prefer- 
ence to  the  sabseqnoit  lien  olalma. 

No  provision  was  made  by  this  decree  to 
protect  the  leasehold  of  the  Standard  Live 
Stock  Company,  or  for  the  application  of  any 
of  the  proceeds  of  the  sale  to  its  Int&sst  In 
the  premises.  The  decree,  however,  directs 
if  there  remain  any  balance  after  applying 
the  proceeds  as  tber^n  spedfically  directed, 
the  same  "be  returned  Into  court  to  abide  the 
further  order  thereof." 

It  la  finally  provided  by  the  decree  that  the 
purchaser  at  said  sale  be  let  Into  possession 
of  tbe  premises,  "and  that  In  case  such  pur- 
chaser or  purchasers  shall ,  be  r&Fused  such 
possession,  a  writ  or  writs  of  assistance  Issue 
without  further  notice,  requiring  the  dierlff 
of  the  county  inwhirfisald  lands  are  situated 
to  place  and  maintain  eaiSi  of  said  respective 
purcliasers  In  the  quiet  and  peaceable  pos- 
session of  the  lands  and  premises  so  fore- 
closed by  him  and  the  whole  thereof." 

The  sale  was  made  pursuant  to  said  decree, 
at  which  sale  the  petitioner,  W.  H.  Sullivan, 
bid  In  tbe  entire  mortgaged  property  at  the 
sum  of  $152,^,  and  In  due  course,  no  re- 
demption having  been  made,  rec^ved  the 
commissioner's  deed  to  the  premises.  The 
purchaser  was  not  a  party  to  the  foreclosure 
suit  nor  in  any  manner  connected  therewith. 
At  the  time  the  commissioner's  deed  was 
delivered  the  said  B.  P.  Noonan  and  Stand- 
ard Live  Stock  Company  were  In  possession 
of  the  premises,  claiming  by  virtue  of  their 
lease.  Demand  was  made  upon  them  and  the 
commissioner's  deed  was  exhiUted  to  them, 
but  they  refused  to  surrender  possession.  Pe- 
titioner then  applied  to  the  superior  court  In 
which  the  decree  was  given  that  a  writ  of 
asststance'be  Issued  in  accordance  with  the 
terms  of  the  decree  of  foreclosure  and  sate. 
Bach  writ  was  thereupon  ordered  and  waa 


issued,  directed  to  the  6berUr  of  Mendodno 
county,  rcQulrlng  him  to  put  the  putcbaser 
In  pbsseariim.  B^ore  the  sherUf  had  execut- 
ed fbe  writ  the  lessees,  Noonan  and  Standard 
lAve  Stock  Company,  applied  to  end  obtained 
from  the  court  an  order  restraining  the  sher- 
iff frcon  executing  the  writ,  and  served  notice 
of  motion  to  amaid  the  writ  by  providing 
that  the  purchaser  be  placed  In  possession  of 
the  premises  "subject,  however,  to  the  lease 
of  Standard  live  Stock  Company,  a  corpora- 
tlon." 

It  Is  to  these  proceedings  withholding  and 
amending  the  writ  of  assistance  that  the 
petition  before  us  for  writ  of  mandate  and 
prohibition  is  directed.  It  Is  claimed  by 
petitioner,  the  purchaser  at  the  foreclosure 
sale,  that  the  court  or  judge  thereof  was 
without  jurlsdictttm  to  withdraw  or  modify 
the  original  order  and  writ  of  assistance 
issued  In  accordance  with  tbe  terms  ot  tho 
foreclosure  decree. 

[1-S]  It  seems  to  ns  that  the  main  Issue  In 
this  proceeding,  namely,  the  right  of  the  pur- 
chaser at  this  sale  to  possession  of  the  entlro 
interest  and  estate  In  these  premises  on  re- 
ceipt of  his  deed,  freed  from  the  leasehold 
or  other  subsequent  taterests,  Is  not  op^  to 
dispute.  The  decree  was  allowed  to  become 
final  without  appeal,  motion  for  new  trial, 
or  other  attempt  to  avoid  or  modify  It  The 
owners  of  the  leasehold  were  parties  to 
action.  Their  Interest  was  declared  subject 
and  subordinate  to  plaintiff's  mortgage.  The 
^tlre  Interests  covered  by  the  mortgage  and 
lease  were  subject  to  sale  and  ordered  sold 
and  foreclosed  In  eatisfaction  of  plaintiff's 
claim.  No  provision  was  made  for  making 
this  sale  subject  to  the  leasehold  interest, 
and  the  court  could  no  more  have  subordinat- 
ed the  rights  of  plaintiff  to  that  of  the  lessees 
In  making  this  sale  than  it  could  to  the  rights 
of  the  subordinate  Uenholders  under  subse- 
quent mortgages.  Eada,  in  the  order  of  pref- 
eraice  of  his  claim,  vras  entitled  to  redeem, 
but  no  redemption  was  made.  As  to  all  Ilea 
claimants  other  than  the  plaintiff,  the  lease- 
hold was  decreed  to  be  prior  and  suparior, 
and  the  lessees  should  have  been  ^titled  to 
take  precedence  to  these  in  the  distrlbiril<m 
of  the  snrplus  proceeds  of  the  sale  after 
plalntUTs  dnnand  had  been  satisfied. 

But  whatever  the  power  of  the  court  or  the 
rights  of  the  lessees  by  way  of  protection  -of 
this  leasehold,  they  were  not  exercised,  and 
under  the  decree  and  order  of  sale  the  entire 
estate  In  the  mortgaged  premises  was  offered 
for  sale  and  bid  in  by  the  purchaser,  s  stran- 
ger to  the  action,  and  he  rec^ved  under  hla 
purchase  and  the  subseqneat  deed  of  the  com- 
missioner an  unqualified  and  ^H*n**l1  titla 
to  the  entire  tract. 

The  court  did  not  exceed  Its  jurisdiction 
In  decreeing  this  sale,  and  It  is  too  late  now  to 
go  behind  its  judgmont  because  of  any  errors 
or  Irregularities. 

It  is  no  anftww  at  thla  tlma  to  tbe  condn* 
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atT^esa  of  this  decree  and  the  proceedings  | 
DDdw  It  that  the  trial  Judge  bad  intended  | 
the  decree  to  safeguard  the  Interests  of  the  j 
leesera,  and  that  the  failure  to  do  bo  was  t 
one  of  mistake  or  inadvertence. 

[4,  t}  The  status  of  the  holders  of  the  lease 
was  In  no  way  strengthened  by  the  fact  that 
they  bid  at  the  commissioner's  sale  an 
amount  sufficient  to  meet  tixe  demand  of 
plaintiff's  prior  Ilea.  The  decree  Included 
other  iiens  to  be  satisfied  from  the  proceeds 
of  this  sale  and  It  was  the  duty  of  the  com- 
missioner to  sell  to  the  highest  bidder.  The 
bid  of  the  lessees  was  not  the  highest  bid, 
and  was  Ineffective  for  any  purpose.  Petition- 
er's rights  as  a  purchaser  were  only  subject 
to  the  right  of  the  various  parties  in  interest 
to  redeem. 

It]  The  writ  of  assistance  as  originally 
Issued  was  properly  granted,  and  only  directs 
the  execution  of  the  decree  according  to  its 
terms.  It  Is  provided  by  the  terms  of  the 
decree  itself  that  upon  the  execution  of  the 
commlsstMier's  deed  the  purchaser  be  let 
into  possesfdtm  of  the  premises,  "and  that  in 
case  such  purchaser  or  purchasers  sliall  be 
refused  such  possession,  a  writ  of  assistance 
issue  without  further  notice  requiring  the 
sheriff  of  the  (K>nnty  In  which  such  lands  are 
situated  to  place  and  maintain  each  of  said 
lespectiTe  purchasers  In  the  Quiet  and  peace- 
able possession  of  the  lands  and  premises  so 
purchased  by  him  and  the  whcde  thereof." 
WheUier  or  not  this  provition  for  the  la- 
suance  of  a  writ  of  assistance  without  fur- 
ther notice  would  bar  the  right  of  a  stranger 
to  the  acticoi  coming  Into  poaaessloa  of  the 
inremlses  from  regoiring  notice  of  an  appli- 
cation for  such  wzlt,  wo  see  no  rea«m  why 
it  ahonld  not  be  oonclnfllTe  against  tlie  par- 
ties In  poBseesha  who  ^re  parties  to  the 
acUoD.  While  It  la  true  that  a  writ  of  aft- 
Bistance  will  not  ordinarily  Issue  without 
notice  to  the  person  in  possession,  the  reason 
tor  such  mle  sar^  cannot  apply  where  the 
waiver  of  such  notice  has  been  determined 
as  between  the  parties  by  the  decree.  SicUer 
T.  Look.  8S  OaL  600,  29  Fae.  220;  Montgom- 
ery T.  Tntt,  U  Cat  m 

[7,  I]  Erm  whore  an  ex  parte  otder  with* 
out  notice  has  been  made,  it  shonid  not  be  set 
aside  by  the  court  making  the  order  unless 
there  is  &  ahowing  that  It  was  Improvldently 
or  impropwly  mada  Elokke  Inv.  Gob  v.  Su- 
perior Court,  39  GaL  An*.  717.  720,  179  Pac. 
728 ;  Wl^ln  T.  Sapttlor  Oonrtt  68  Oal.  898, 
9  Pac.  6Mi.  It  ia  very  aiwarait  in  this  case 
that  the  attempted  vacation  or  ammdment 
ot  tbB  writ  of  assistanoe  as  originally  issued 
was  at^y  tot  the  purpose  of  modifying  Its 
terms  so  as  to  make  the  posaeaalon  of  the 
purctiaser  "subject  to  the  lease  of  the  Stand- 
ard Live  Sto(^  Company,"  as  is  set  out  in 
13ie  order  of  the  court  recalling  such  writ. 
This  the  court  had  no  power  to  Ao.  Such 
a  limitation  upon  the  possession  of  the  pur- 
cbaaer  at  the  sale  would  be  an  attempt  to 


modify  and  restrict  the  right  established  by 
the  decree. 

It  requires  no  citation  of  authorities  to 
show  that  petlti<mer*s  rights  under  the  Judg* 
ment  and  foreclosure  sale  and  conveyance 
cannot  tie  drcnmscrlbed  In  tide  way. 

We  are  satisfied  tliat  petitioner  is  Oktltled 
to  possession  of  the  premises  freed  frcon  the 
claims  of  this  lease. 

[9]  No  judgment  of  court  In  ejectment  or 
unlawful  detains  could  give  him  any  dear- 
er right  to  possession  than  he  has  under  this 
Judgment  and  sale.  This  Is  not  a  case  where 
the  rights  of  parties  in  possesion  who  are 
not  bound  by  the  record  in  the  foreclosure 
action  are  involved,  and  where  an  lnd^>eid- 
eat  title  or  right  of  possession  is  claimed. 
Here  the  rights  of  the  contenders  for  pos- 
session have  been  fully  adjudicated  and  it 
<m\y  remains  to  put  the  plain  provisions  of 
such  adjudication  into  execution.  A  writ  of 
assistance  under  such  conditions  la  a  matter 
of  right  The  province  of  a  writ  of  assist- 
ance is  to  give  effect  to  the  decree,  and 
shonid  cmly  be  withheld  where  it  appears 
that  the  ri^ts  ot  the  parties  have  been 
changed  by  some  subsequ^t  agreement  or 
event  City  of  San  Jose  v.  Fulton,  45  CaL 
316.  In  this  case  there  Is  no  claim  tliat 
there  has  been  any  change  or  modification  of 
the  right  to  possession  arising  under  the 
terms  of  the  decree. 

[11}  It  is  strongly  urged  by  respondents 
that  the  petitioner  cannot  resort  to  manda- 
mus to  compel  or  restrain  the  action  of  the 
trial  court  In  this  matter;  that  a  plain, 
speedy,  and  adequate  ranedy  la  afforded 
either  by  at^teal  or  by  an  action  in  ejectment* 
or  for  unlawful  detainer. 

It  is  true  that  all  of  these  modea  of  obtain- 
ing reUet  are  open  to  him,  but  it  may  well 
be  questioned  under  the  circumstances  of  tUm 
case,  if  either  of  them  la  plain,  qpeedy,  or 
adequate;  Where,  as  here,  the  judgment  has 
bcome  final,  and  the  only  question  in  contro- 
vert is  the  right  to  «iforoe  such  Judgmait 
In  acctffdance  with  Its  terms;  it  certainly  ia 
a  roundabout  and  biadequate  remedy  to  com- 
pel die  party  se^li^  enforc«nent  of  his  de- 
cree to  prosecute  an  indepoident  action* 
whoi  equity  provides  a  direct  procedure  in 
the  original  action  for  carrying  out  tibe  de- 
cree. Generally,  it  may  be  conceded,  rdlef 
from  orders  grantinK  or  denying  writs  ot 
asaistance  la  sought  by  appeal.  Such  la  ob- 
viously the  propw  remedy  Mtbien  Issue*  of 
fad;  are  invidved  raising  a  ctmtroreray  aa  to 
rl^ta  acquired  anbsequent  to  the  Judgment 
But  h^  the  successful  prosecntlou  of  an 
appeal  would  bring  the  petitioner  back  to 
precisely  where  he  now  is,  lila  rlg^t  to  poa- 
aession  under  the  same  decree,  snd  to  obtain 
it  through  a  writ  of  assistance,  A  subse- 
quent OTist  fbr  or  against  the  issaance  of 
Budi  writ  would  be  subject  to  another  anneal, 
and  so  on  ad  infinitum. 

Xhe  question  as  to  whether  mflTn^fiF^us  will 
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Me  In  tbe  face  of  a  right  of  appeal  upon  or- 
ders affecting  the  laanance  of  writa  of  aaslst- 
ance  has  not  been  directly  before  the  appel- 
late courts  of  thla  state.  The  most  that  ap- 
pears from  California  decfslonB  cited  by  re- 
spondent Is  that  the  aggrieved  party  baa  al- 
ways resorted  to  his  remedy  by  aK>eaI.  It 
was  held  in  State  ex  rel.  Blddle  t.  Superior 
Court,  63  Wash.  312,  115  Pac.  307,  Ann.  Gas. 
1913D,  H19,  that  an  appeal  furnished  a  plain, 
speedy,  and  adequate  remedy;  bat  there,  as 
in  most  of  the  cases  where  an  appeal  has 
been  taken  in  this  state,  Issues  of  fact  ex- 
traneous to  the  record  in  the  original  action 
were  presoited' which  could  not  be  adequate- 
ly presented  without  a  transcript  of  the  evi- 
dence. In  other  words,  where  the  right  to 
the  issuance  of  the  writ  appears  on  the  rec- 
ord and  there  Is  no  new  obligation  or  ex- 
traneous facts  giving  rise  to  equities  In  favor 
of  the  respond^t  there  would  appear  no  good 
reason  for  denying  the  petitioner  the  right  to 
summary  relief.  We  thlnfe  the  case  of  Hol- 
tum  v.  Gr^  144  Cal.  521,  78  Pac.  11,  Is  sub- 
stantially In  iraint  here.  It  Is  true  that  man- 
damns  was  sought  In  that  case  to  compel  the 
Issuance  of  a  writ  of  execution  and  not  a  writ 
of  assistance,  and  that  a  writ  of  execution 
Issues  as  a  matter  of  right,  and  not  of  dis- 
cretion of  the  court  or  Judge.  But  if  in  the 
matter  before  us  tbe  fticts  as  disclosed  by^fae 
petition  and  answer  are  such  as  to  take  ine 
issuance  of  the  writ  of  assistance  without  the 
discretion  ct  the  court  tbe  duty  to  grant  and 
enfoToe  the  writ  la  as  mandatory  as  la  the 
cue  of  an  execution  In  an  action  at  law. 

In  the  decision  la^  cited  a  writ  of  mandate 
to  ctnopd  Issuance  of  an  execution  was  up- 
heUt  notwifbatandlng  an  appeal  would  lie. 
Th»  court.  In  tbe  cq^lon  by  Chief  Justice 
Beatty,  says: 

"Here  it  Is  suggested  there  is  a  plain,  speedy, 
and  adequate  remedy  by  appeal  from  the  order 
•vermlisg  the  motion  for  execution,  but  this 
remedy  altboagh  plain  la  neither  speedy  nor 
adequate.  The  appeal,  fai  the  ordinary  course, 
would  not  be  decided  for  a  long  time,  aod 
pending  the  appeal  there  would  be  no  security 
for  tbe  payment  of  the  judgment.  And,  beaidea, 
nothing  wunld  necessarily  result  from  an  appeal 
beyond  a*  reveraal  of  the  order,  and  this  would 
merely  confirm  the  rigfat  of  the  petitioner  to 
exeeatioD— a  right  already  complete.  So  that 
unleaa  the  judgment  of  reversal  was  accom- 
panied Iv  a  mandatory  direction  to  order  the 
issuance  of  execution,  the  petitioner  would  find 
himself  at  the  end  of  his  appeal  precisely  where 
he  is  DOW— with  a  right  to  demand  the  issu- 
ance of  the  writ,  but  with  no  power  to  compel 
ft." 


P.) 

would  be  force  In  tbe  objection  to  a  summary 
disposal  of  the  matter  on  this  hearing,  but 
we  do  not  think  any  equitiee  that  the  court 
could  take  cognizance  of  are  pleaded.  True, 
respondents  claim  a  right  to  retalu  posses- 
sion of  the  premises  for  the  purpose  of  cul- 
tivating and  harvesting  the  crc^s  It  planted 
pending  the  running  of  the  period  of  redemp- 
tion. The  theory  advanced  Is  that  tlie  ter- 
mination of  the  leasehold  became  uncertain 
by  reason  of  the  duty  of  the  landlord  to  pro- 
tect the  lease  by  a  redemption  from  the  fore- 
closure sale.  Such  a  presundptlon  m^cht  be 
indulged  as  against  the  landlord  mortgagor, 
but  It  cannot  be  maintained  as  against  the 
purcdiaser  under  the  foreclosure.  The  re- 
spondents holding  under  this  lease  had  notice 
that  all  their  rights  would  be  terminated  and 
cut  off  at  t^e  expiration  of  one  year  from 
the  issuance  of  the  certlflcate  of  sale,  Noveon- 
ber  8,  1919.  unless  they  or  their  landlord  re- 
deemed. That  date  dxed  the  termlDati<m  of 
their  leasehold  as  definitely  as  if  it  bad  been 
so  written  In  the  lease.  They  had  an  option 
to  redeem.  This  could  prove  no  more  ^ec- 
tlve  to  extend  their  time  than  an  c^on  to 
renew  their  lease.  Neither  would  have  any 
force  unless  exercised  within  the  time  lim- 
ited. The  purchaser  cannot  be  prejudiced  by 
any  laches  on  the  part  ot  tbe  lessor,  in  fialUng 
to  protect  hlB  tenants,  for  ^teh  the  pur- 
chaser was  in  no  way  reaponaible.  After  the 
certUcatee  of  pnrtAiase  had  been  lasDed  t^e 
leeeeea  sdonted  and  cultivated  finr  a  barrest 
that  would  mature  mora  timn  a  year  In  tbe 
future  at  tbdi  peril.  .The  deed  in  this  case 
was  ezecnted  in  Norember*  1920.  If  we  may 
rdy  upcn  conunoD  knowledge  and  ohsara- 
tion,  It  would  suggest  Itself  that  all  crops  1n- 
digenons  to  tbe  section  of  the  country  wb«re 
this  land  is  situated  grown  from  tbe  preced- 
ing croppli^  season  woold  already  have  been 
harvested. 

Tbe  common-law  rule  of  the  right  of  the 
tenant  to  emblements  After  tbe  termination 
of  tbe  leu»  does  not  apply  to  an  estate  in 
lands  tbns  definitely  cut  <^  and  terminated 
by  foreclosure. 

The  only  dediriim  dted  by  respondent 
which  appeals  to  us  as  b^ng  at  all  In  point 
on  this  proportion  is  Uiat  of  Mondio^  t. 
O'Nell.  44  Neb.  724.  65  N.  W.  82,  48  Am.  St. 
Rep.  760,  but  In  tbat  case  the  crops  were 
planted  before  the  foreclosure  sale.  The 
court  says: 

"O'Neil  knew,  of  course,  thi^  a  sale  might 
be  made  and  confirmed  before  his  crop  would 
mature,  but  he  could  not  know  tiiat  such  would 
be  the  case." 


The  language  quoted  seems  to  us  to  be 
exactly  applicable  to  the  instant  case. 

[11]  If  respimdent^  contentltm  could  be 
maintained  trndw  tbe  facts  pleaded  in  tbe 
answer  to  tbe  petition,  that  issues  are  pre- 
Boited  glTing  rise  to  eqaltles  wbldi  have 
ariaea  since  tbe  decree  in  foredosnre  there 


Here,  the  sale  was  completed  and  the  only 
contingency  that  could  stay  the  termination 
of  the  leasehold  within  the  year  was  the 
^erclse  by  the  tenant  or  his  landlord  of  the 
right  of.  redemptlcm,  a  matter  entirely  beyond 
the  control  of  the  purchase,  and  for  the 
failure  In  wblcta  tbraa  seems  do  good  reason 


Digitized  by  Google 


10G6 


19S  FAOinO  BEPORTEB 


(CaL 


Cn  law  or  In  equity  whj  Us  Mtate  la  tba  land 

should  be  deferred.' 

[t2]  The  hardship  Incident  to  moving  re- 
QKHidents'  live  stock  from  the  premises  at 
the  partlcnlar  time  when  their  right  of  poe- 
aessloa  terminated  1b  a  matter  which  may 
not  postpone  petitioner's  right  of  entry.  In 
the  varied  and  eztenslTe  popnlation  of  a 
large  atocfc  ranch  with  cattle,  swine,  and 
sheep,  if  the  time  of  removal  should  be  ad- 
justed to  meet  the  periods  of  maternity  of  all 
the  animals,  it  would  prove  difficult  to  find 
an  entirely  convenient  season. 

We  recognize  the  nnfortnnate  situation  In 
which  the  respondents  have  been  placed  un- 
der this  foreclosure  decree  and  aaH  but  It  is 
too  late  to  afford  them  any  relief  by  modi^- 
iag  the  effects  of  the  Judgment 

Under  the  facts  as  they  appear  on  the  face 
of  the  record.  It  Is  our  conclusion  that  the 
writ  of  assistance  waa  not  Improvldeutly  or 
Inadvertently  Issued,  and  that  the  court  Is 
without  power  to  amend  It  so  as  to  subject 
petitioner's  possession  of  the  premises  to  tbe 
lease  of  the  reepmidents,  or  to  farther  with- 
hold its  execution. 

Jj6t  a  peranptory  writ  of  mandamus  Iseoe 
requiring  the  issuance  and  execution  of  a 
writ  of  assistance  in  acccwd  with  the  twms 
of  the  decree  of  foreclosure  and  sale,  and 
providing  that  the  purchaser  at  the  fore<do- 
snre  sale  be  placed  In  absolnte  possession  of 
the  premises  as  against  all  of  the  defendants 
In  said  actloo  and.  aU  parties  dalmlng  under 
sncb  dafteidantSk  or  any  of  them. 

We  concnr:  AN6BLLOTTI,  a  J.;  WIL- 
BUR. J.;  OLNBX.  J.;  SHAW»  J.;  IiAW- 
LOB,  J.;  LENNOK,  J. 


CARBAUOH  at  al..V.  WHITE  BUS  LINE. 

(Civ.  3655.) 

(District  Oonrt  of  ^peal,  Tirst  District,  IM- 
Tlston  1,  Galifomia.  Jan.  4,  1921.  Hear- 
ing Denied  by  Boprana  Court  Mbreh  8* 

1921.) 

1.  Hlohways  «s»l84(3)  —  Wbatbar  suitorUt 
after  observing  asothar  velilels  was  JsstHled 
Is  prooeedlng  held  for  jsry. 

Where  a  motorist  who  bad  the  right  of  way 
and  waa  proceeding  at  a  lawful  rate  of  speed, 
though  observing  the  presence  of  defendant's 
passenger  bus  approadiing,  continaed  on  bis 
rightful  way  across  a  boulevard  in  advance  of 
the  bus,  the  question  whether  such  motorist 
was  guilty  of  contributory  negligence  in  view 
of  tbe  speed  of  tiie  bus  Md  for  tiie  jury. 

2,  Trial  ^251(8)— lattruotlon  cannot  asbnilt 
oontrlbutory  negllgeaee  not  pleaded. 

Where  defendant  pleaded  contributory  neg- 
ligence, an  instruction  which  submitted  the 


negjigence  pleaded  was  properlj  refused  where 
it  also  attempted  to  submit  the  question  iriiedi- 
er  {Plaintiffs  were  guilty  of  any  other  oontribn- 
tory  negligence. 

3.  Trial  «»255(ll)— Psrty  boasd  ts  ra«s«sl 

Inatruetios  submittlso  lasses. 

Whether  defendant  deemed  Itself  entitled 
to  an  instruction  on  tbe  doctrine  at  the  last 
dear  chancy  it  ahonld  request  a  cwrect  in- 
struction on  that  issue. 

4.  Highways  «»I79(I)— Last  etaarakaasois^ 
triae  isappllcabla. 

In  an  action  for  Injuries  reanlting  when 
plaintiff's  motorcar  was  struck  by  defendant's 
autobus,  the  last  clear  chance  doctrine  baa  no 
application  where  plaintiff  had  tbe  right  of  way, 
and  there  was  nothing  to  diow  that;  after  be 
discovered  the  dangerous  position  In.  which  he 
was  being  placed  by  tbe  action  of  tiie  driver 
of  the  bus  in  foiling  to  reduce  its  speed  or  turn 
BO  as  to  pass  behind  his  car,  be  could  by  any 
action  have  avoided  tbe  Cfdllslon. 

0.  Hlghw^  ^175(0— Mslorist  sstitied  ts 
prsssais  that  othsra  will  sbsy  tts  Isw. 

A  motorist  pnwee^ng  at  a  lawful  rate  of 
mieed  and  having  the  right  at  way  Is  entitled - 
to  presume  that  others  irill  obey  tbe  law. 

Appeal  fA>m  Superior  Oonrt,  Los  Angdes 
County;  ^nl  J.  HcOonnlck,  Judgn. 

ctlons  by  D.  O.  Oarbaugb  acalnst  flie 
Ite  Bus  Line,  and  by  Alice  Garbangh 
against  tbe  same  defendant,  whldi  were  ccm- 
solldated.  From  a  Judgment  for  plaintiffs, 
defradant  appeals.  Affirmed. 

Duke  Stone,  of  Loa  Angeles,  toFjappdlaiit 
B.  B.  Dmk^  of  Los  Angdes,  tot  reqKmd- 

ffiHtS. 

BIOHAKDS,  J.  TbSa  is  an  appeal  from  a 
judgment  in  tKvor  ot  the  ptatoUfh  In  actions 
brou^t  by  them  to  reoorer  daniates  for  In- 
juries wMdt  they  eadi  recrived  In  a  collision 
between  the  automobile  <d  -wtMh  tber  were 
occupants  and  a  motOTbus  oponted  by  me 
of  the  defendant's  employees.  Eacb  of  said 
plalntlICi  commenced  a  separate  action 
against  the  defendant,  but  acKoment  and 
order  of  the  court  Uie  two  actions  were  con- 
solidated and  tiled  togethw. 

The  complaint  in  eadi  case  diwrged  Oat 
"the  defendant^  throt^  Its  agento  and  serv- 
ants in  <diarge  thereof,  so  negligently  opw- 
ated  cae  of  defendants  antobnsee  or  passen- 
ger stages  that  the  same  oolUded  with  the 
plaintiff's  automobile,  and  he  was  injured  as 
herdnafter  set  out'*  The  de£uidant  In  its 
answer  in  eadi  case  spedficatly  denied  this 
allegation,  and  in  ad^tlon  th»eto  i^eaded  by 
way  of  separate  defense  that  the  plaintiff 
was  guilty  of  negllgaice  in  a  number  of 
spedally  pleaded  particulars  In  connectloB 
with  and  at  the  time  of  said  collision. 

The  consolidated  cases  were  tried  before  a 
Jury,  whldh  rendered  a  verdict  in  favor  of 
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Digitized  by 


Google 


Cal.) 


CABBAUGH  t.  WHITE  BUS  UNB 
(l»E  P.) 


1067 


the  plaintiff  D.  O.  GsTbangh  for  $1,775,  and 
In  favor  of  the  plalntlCF  Alice  GaTtmagli  for 
the  earn  of  96,000.  The  amoont  of  these 
combined  verdicts  was.  npoa  motion  for  a 
new  trial,  reduced  by  plaintiffs*  consent  to 
the  extent  of  $2,S00,  and  thereupon  said 
motion  was  denied,  and  Jadgment  for  the 
reduced  amount  entered  in  plaintiffs'  faror, 
from  which  Judgment  the  defendant  prose- 
cntes  this  appeal. 

The  facts  of  this  case  may  be  summarized 
as  follows:  The  collision  In  question  occur- 
red on  June  22,  1919,  at  the  Intersection  of 
San  Gabriel  Mission  drive  with  Pomona  boul- 
evard Id  the  county  of  Los  Angeles,  state  of 
California.  Pomona  boulevard  runs  east  and 
west  The  San  Gabriel  Mission  drive  runs  in 
a  general  northwesterly  and  southeasterly 
direction,  and  Intersects,  but  does  not  croea, 
Pomona  boulevard  at  an  angle  of  approxi- 
mately 45  d^rees.  The  plaintiffs*  car  was 
a  flve-passenger  Saxon,  and  Just  prior  to  said 
collision  was  being  drlvoi  by  the  plaintiff 
D.  C.  Carbangh  on  the  Mission  drive  ap- 
proaching Ponxma  boulevard,  Into  which  he 
intended  driving  and  thence  turning,  to  the 
east  As  said  plaintiff,  driving  his  car,  ap- 
p readied  the  IntersectloD  of  these  two  streets 
he  was  driving  on  the  rl^t  side  of  the  road 
and  sitting  on  the  left  side  of  his  car,  In 
whldi  thn-e  were  five  persons  besides  him- 
self, one  of  whom  was  the  plaintiff  Alice 
Carbaugh.  The  car  was  being  driven  at  the 
rate  of  about  16  miles  an  hour,  and  when 
within  about  GO  feet  of  the  point  oC  Inter- 
aectiou  Its  driver  looked  to  the  east  and  saw 
the  defendant's  motor  stage  approaching 
from  that  direction  along  the  boulevard. 
Wbm  he  first  observed  the  stage  it  was  ap- 
proxliiuitelr  2S0  feet  firom  the  intersection, 
and  appeared  to  be  travtiing  at  the  rate  of 
ftom  SO  to  85  miles  an  hoar.  The  plaintiff 
Oarbaoi^  as  he  aroroached  the  intersection, 
reduced  the  qteed  of  his  car  to  from  10  to  12 
miles  an  hour,  keeping  the  stage  continually 
In  view.  When  he  arrived  at  the  point  of 
Intersection  the  stage  was' approximately  150 
feet  away,  end  appeared  to  be  coming  along 
or  near  the  center  of  tbe  boulevard  and  trav- 
ding  at  the  rate  of  about  35  miles  an  hour. 
Plaintiff  Carbaugh,  according  to  his  own  tes- 
timony and  that  of  those  who  were  with  him 
in  his  car,  put  out  his  left  hand,  blew  bis 
horn,  and  proceeded  to  cross  the  boulevard, 
turning  to  the  eastward  as  he  reached  its 
oenter.  The  defendant's  stage  continued  with 
undiminished  speed  until  It  reached  a  point 
within  a  few  feet  of  the  plaintiff's  car,  when 
it  swerved  suddenly  to  the  left  and  coUlded 
with  it  at  a  point  which,  according  to  the 
testlnKmy  of  the  plaintiffs'  witnesses,  was  to 
the  left  of  the  ceater  of  the  boulevard.  The 
plaintiffs'  isjurtes  were  the  result  of  this 
collision. 

.  Ml  The  first  contention  of  the  appellant 
her^  Is  that  the  plaintiff  t>.  C  Oarbaugb, 


as  the  driver  of  said  automobile,  was  guilty 
of  contributory  negligence  as  a  mattei  of  law 
in  entering  upon  and  attempting  to  cross 
said  boulevard  after  observing  tbe  defend- 
ant's stage  approaching  Its  point  of  inter- 
section  \#ith  the  Aflssion  drive.  This  conten- 
tion is  absolutely  without  merit  The  plain- 
tiff D.  a  Carbaugh.  as  he  approached  the 
intersection  of  these  two  streets,  was  driv* 
Ing  upon  the  right  side  of  the  Mission  drive 
at  a  rate  of  speed  permitted  by  law,  and  had, 
under  the  provisions  of  tbe  Motor  Vehicle 
Act,  the  right  of  way  across  Pomona  boule- 
vard in  advance  of  the  defendant's  stage 
approaching  thereon.  "Whether  or  not  after 
observing  the  approach  of  said  stage  and  Its 
position  upon  said  boulevard,  and  the  rate 
of  speed  at  which  it  was  traveling,  the  said 
plaintiff  was  Justified  In  proceeding  upon  his 
rightful  way  across  said  boulevard  in  advance 
of  said  stage  was  clearly  a  question  of  fact 
for  the  jury.  Zibbell  v..  Southern  Pacific 
Co.,  laO  Cal.  237, 116  Pac.  513;  Scott  v.  San 
Bernardino  Valley,  etc.,  Co.,  152  Cal.  604,  93 
Pac.  677;  Commonwealth  Bonding,  etc.,  Co.  v. 
Pac.  Elec  Ry.  Co.,  184  Pac.  29;  Bobinson  v. 
Clemons.  190  Pac.  203;  Baker  v.  Western 
Auto  Stage  Co.,  192  Pac.  73. 

The  authorities  cited  by  the  appellant  la 
supi)ort  of  his  above-mentioned  contention 
do  not  sustain  the  same,  since  the  facts  In 
each  of  said  cases  differ  materially  from 
those  of  the  case  at  bar. 

[2]  The  appellant's  next  contention  is  that 
the  trial  court  erred  In  refusing  to  give  cer- 
tain of  the  defendant's  requested  Instnic- 
tlona.  The  first  of  these  Instructions  to 
which  our  attention  Is  directed  has  reference 
to  the  alleged  contributory  negllgCTce  of  the 
plaintiff.  The  rejected  Instruction  reads  as 
follows: 

"I  Instmet  yon  In  tills  ease  ttat,  ewvi  thongh 
you  believe  the  defendant  was  negUgent,  your 
next  Inquiry  shoold  be  whether  or  not  the 
plaintiff  hunself  was  negligent  and  whether  or 
not  his  negligence  contributed,  even  slightly, 
or  to  any  extent  to  the  cause  of  the  accident; 
and  If  you  believe  that  the  plaintiff  was  neg- 
ligent, either  by  tailing  to  use  ordinary  care 
as  he  drove  Into  said  boulevard,  or  by  failing 
to  stop  his  automobile  if  h«  realised  his  peril- 
ous position,  If  he  was  neg^ent  in  any  oth- 
er particular,  and  that  said  ne^gence  or  any 
of  it  contributed  even  in  a  small  degree  to  the 
accident  then  neither  of  the  plaintiffs  can  re- 
cover, ai^  your  verdict  must  be  for  the  do* 
fendant** 

The  vice  of  the  foregoing  instruction  Is 
discovered  when  It  Is  compared  with  that 
poi-tlon  of  the  defendant's  answer  whl<A  con- 
tains his  afiSnnative  plea  with  regard  to  the 
contributory  n^llgeuce  of  the  plaintiff.  His 
pleading  In  that  regard  Is  speclQc,  setting 
forth  with  particular  detail  the  specific  acts 
of  the  plaintiff's  alleged  negligence  upon 
which  the  defendant  relies.  In  the  above*' 
quoted  Isstructloii,  however,  after  recltiii( 
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certain  <Ht  fheae  ipeelflc  negligent  ftcts,  the 
delSendant  geeks  to  have  the  court  cbai^  fbe 
Jncy  that— 

*^  he  (Mid  plaintiff)  was  neiUgent  In  any 
other  partieiilar,  and  tiiat  said  ne^genee  or 
anr  of  it  eontribntfld  even  In  a  small  degree 
to  tb«  soddent,  then  neither  of  the  plaintiffs 
can  reeoreTf  and  yoor  Tsrdiet  must  be  for  the 
defendant.'' 

This  portion  of  said  instmctlGn  Is  so  clear- 
ly Mmtrary  to  law  that  It  requires  no  author- 
ity to  uphold  the  action  of  the  trial  court  In 
refusing  to  give  it. 

[3-6]  The  next  and  only  other  contention 
of  the  appellant  deserving  attention  is  its 
contention  that,  the  trial  court  was  la  error 
in  refusing  to  give  an  instruction  on  em* 
bodying  the  doctrine  of  "last  clear  chance." 
The  only  Instruction  which,  so  far  as  we  can 
<il3eover,  the  defendant  ashed  upon  that  sub- 
ject, was  the  above  quoted  lustructlon,  which, 
as  we  have  seen,  the  trial  court  was  for  other 
reasons  Jnstifled  in  refusing  to  give.  If  the 
defendant  believed  Itself  entitled  to  an  In- 
struction ,ln  this  case  embodying  the  doctrine 
of  the  last  dear  chance,  It  was  its  duty  to  re- 
quest the  giving  of  an  instruction  upon  that 
subject  which  would  not  be  objectionable  upon 
oQier  grounds,  but  in  our  view  of  this  case 
there  Is  no  room  for  the  application  of  the 
doctrlnff  of  the  "last  clear  chance"  to  the 
facts  in  evidence,  since  there  is  not  a  scintilla 
of  evidence  tending  to  show  that,  after  the 
plaintiff  D.  C.  Carbaugh  discovered  the  dan- 
gerous position  in  which  he  was  being  placed 
by  the  action  of  the  driver  of  the  defendant's 
stage  In  falling  to  reduce  Its  speed  or  turn 
to  the  right  on  the  boulevard  so  as  to  pass 
behind  the  plaintiff's  car.  he  could  by  any 
action  on  his  part  In  either  stopping  bis  own 
car  or  accelerating  Its  speed  have  avoided 
the  collision.  The  said  plaintiff  was  at  all 
times  within  the  limits  of  both  his  own  right 
and  duty  in  attempting  to  make  his  way 
across  said  boulevard ;  he  had  no  knowledge 
or  means  of  knowledge  that  the  defendant's 
stage  was  not  under  control,  or  could  not 
have  been  slowed  down  from  the  speed  at 
which  it  was  traveling  when  he  first  observed 
It  so  as  to  permit  the  plaintiff  to  make  his 
rightful  way  across  the  tMulevard  in  safety. 
Being  strictly  within  bis  own  rights,  be  had 
the  right  to  presume  that  the  driver  of  the 
defendant's  stage  would  obey  the  law  and 
perform  hts  duty  In  the  praises.  Had  he 
done  so,  it  is  clear  that  the  collision  In  ques- 
tion would  not  have  occurred.  The  law 
governing  the  respective  rights  of  the  par- 
ties under  circumstances  similar  to  those 
ot  the  case  at  bar  is  fully  stated  in  White- 
lav  V.  McGilliard,  179  Cal.  349,  IW  Fac  679 ; 
Harris  v.  Johnson,  174  GaL  55,  161  Pac. 
1166,  I*.  IL  A.  1917C,  477,  Ann.  Gas.  1918E, 
fiOO;  Bobinson  v.  demons,  supra,  and  Baker 
T.  We«tem  Auto  Stage  Co.,  supra. 


There  are  no  otbw  point*  urged  1^  ttia 
app^Oant  which  we  deem  worthy  of  a^arate 
ctHudderatlon.  The  Instmctioiif,  of  the  trial 
court  upon  the  issues  tendered  to  tb»  Jury 
were  full  and  taii  and  are  not  properly  sub- 
Ject  to  the  appellant's  crlticlsni. 

The  Judgment  Is  affirmed. 

We  ooneor:  KBBBIOAN,  J.;  SflAWSU^ 
Presiding  Justice  pro  tern. 


WILDER  V.  NIC0LAU8.   (ClV.  1951.) 

(District  Court  of  Appeal,  Third  District, 
California.  Dec.  81,  1920.) 

1.  Boundaries  9»9  —  Convsyanoo  of  qnarter 
sectioa  held  to  carry  title  to  strip  40  obaias 
square. 

A  conveyance  of  tbe  nortbeaet  quarter  of 
a  designated  section  carries  title  to  a  atrip  of 
land  40  chains  square  when  nothing  appeara  to 
tbe  conteaiy. 

2.  Bouadarles  «=s>37(3)  —  EvIriMioa  hali  to 
warrant  Infsreaoe  tbat  oooaty  ssrveyor  fol- 
lowed governfflant  survey. 

In  a  boundary  diapate  involving  a  qneatkm 

aa  to  the  location  of  the  line  connecting  the 
centers  of  two  adjoining  sections  of  swamp 
land  which  were  not  fully  surveyed  by  tiie  Unit- 
ed States,  but  were  surveyed  by  the  county  sur- 
veyor under  St.  18Ei5,  p.  191,  evidence  hM  to 
warrant  the  inference  that  he  established  the 
line  in  accordance  with  the  government  ear* 
vey,  assuming  tbat  the  goTsnunent  anrrey  was 
not  oontrolling. 

3.  Boaidaries  ^46(I)--Rile  as  te  establish- 
nant  of  boundary  Iqr  aflraanaat  stated. 

When  adjoining  owners,  being  uncertain  of 
the  true  position  of  a  boundary,  agree  upon  the 
true  location,  mark  it  on  the  ground,  or  build 
up  to  it  and  occupy  on  each  side  up  to  the  place 
fixed,  and  acquiesce  in  such  location  for  the 
period  of  limitations  or  under  such  circum- 
stances that  substantial  loss  would  be  caused 
by  a  change  of  its  position,  it  becomea  the  true 
line  regardless  of  the  accoracy  fit  the  Mfted 
location;  but,  if  the  Une  Is  located,  not  for  the 
parpose  of  settling  an  uncertainty,  but  to  take 
land  from  one  and  transfer  it  to  the  other  or 
with  the  intent  to  fix  the  true  line,  the  agree- 
ment ia  invalid  and  doea  not  change  tiie  bound- 
ary. 

4.  Appear  and  error  «B»994(a)— Crsdlblfl^  ef 
witnesses  comnilng  «oaven«tle«  40  year* 

before  is  for  tbe  trial  eonrt. 
In  a  suit  involving  a  disputed  booadair,  the 
eredibih^  of  witnesses  testifying  to  a  conver- 
sation between  the  parties  predecassors  ia  ti- 
tle for  the  parpose  of  sliowing  tbat  there  waa 
no  agreement  that  a  fence  shoidd  constitute  the 
boundary  line  waa  for  the  trial  court,  though 
tbe  conversation  took  place  40  years  before. 
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5.  BouidariM  «9>37(5)  —  Eviiaaea  hald  to 
warrant  fladlag  agalast  apraeiDaiit  ^at  fenoa 
was  boundary. 

In  a  suit  mTolTinc  a  .disputed  boondary, 
evidence  Aeld  to  B\ipport  a  finding  that  thero 
vaa  no  sgreement  between  the  parttea'  prede- 
caaaora  In  title  thnt  a  fence  conatnuAed  bj 
on«  of  them  was  on  the  trne  line. 

6.  Appeal  and  error  «S9762— Point  flret  nade 
la  oloslag  brief  may  ba  Ignored. 

.A  point  made  for  the  first  time  In  appd- 
lanf  a  dosing  brief  as  to  error  in  admitting  tes- 
timony mar  be  Ignored. 

7.  Appeal  and  error  «esI050{I)— Adnlaalan  of 

declaration  not  adding  anything  to  further 
teatlmony  of  same  witness  not  prajudiolal. 
In  a  Buit  InTolving  a  dlaputed  boundary, 
where  testimony  of  a  witness  concerning  dec- 
laratlona  by  plaintiffs  predecessor  In  tltie  add- 
ed nothing  to  the  effect  of  his  testimony  aa  to 
a  conTenattott  between  ptointHTn  prodeewMor 
in  title  and  defendan^a  predeeaaaor,  Its  admlH- 
aion  was  not  prejodldaL 

8.  Adverse  possession  «=993— Payment  of  tax- 
M  for  1IV«  ooaseoutlvo  yean  mast,  be  shown. 

Where  title  by  prescription  had  not  been 
acquired  prior  to  the  amendment  of  1878  <rf 
Code  C^.  Pvoc.  {  821^  It  was  neceaaaxy  to  ahow 
paymoit  of  the  taxes  on  the  disputed  atrip  for 
Are  coBBecQtire  yeara. 

9.  Adverse  possession  ^s>90  —  When  aaseta- 
nant  af  a4)olalng  owaars  was  by  deaorlptloi 
la  deed,  held  that  there  was  bo  payment  of 
laxaa. 

Where  the  asseasmmt  to  adjoining  owners 
ma  made  aeeording  to  the  description  in  th^ 
deeds  which  deacribed  the  landa  by  lef ermce  to 
the  goremment  and  state  sorTeys,  there  was 
no  payment  of  taxes  by  one  of  them  on  a  atrip 
In  his  adverae  poaaenaion,  bnt  not  covered  by 
Ua  deed. 

IO..BoHdaries  ^=»47(r) —Party  not  estopped 
to  recover  land  by  delay  In  absence  of  lajaiy 
to  adjoislng  ewser. 

A  landowner  was  not  estopped  by  delay  to 
eoe  for  the  recovery  of  a  atrip  in  posaesaion  of 
the  adjoining  owner  whero  the  adjoining  own- 
er was  not  misled  injuriously  by  any  act  or 
dedaration  of  plainCUTa  grantor  and  had  not 
■pent  soy  money  in  improving  the  land  or  In 
erectipg  any  structure  thereon. 

Appeal  from  Superior  Court,  Sacram^to 
OooDty ;  Peter  J.  Shields,  Judge, 

AotiflO  by  BUtba  G.  Wilder  against  Prances 
moolana,  as  executrix.  S'rom  a  Jadgment 
tot  plaintiff  and  order  denying  saw  trial,  de> 
f«idant  an>ealB.  Affirmed. 

George  St  Hinsdale  and  S.  W.  Doimey,  all 
of  Sacramento,  for  ai^llant 

B.  Platnauer  and  Hughes  &  Bradf(Hrd,  all 
of  Sacramento,  for  respondent 

PER  CURIAM.  The  action  was  brought 
to  quiet  title  to  a  rectangular  piece  of  laud 
containing  about  20  acres.    It  Is  described 
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in  the  cnnplalat  and  findings  by  metes  and 
bounds,  the  soutbem  boundary  of  which  aa 
"tbe  quarter  aecttoi  line  ronnlng  easterly 
and  westerly  through  the  center  of  sections 
IS  and  14,  township  5  north,  range  6  easti 
M.  D.  M."  The  strip  In  qnestloa  Is  repre- 
sented by  tbB  shaded  portion  of  the  following 
diagram: 
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The  vital  controversy  In  the  case  Is  as  to 
the  location  of  tbe  southern  boundary  line  of 
plalntUFn  land,  and  tbe  solution  of  this  qnw- 
aoa  d^imds  iqion  the  location  of  tbe  center 
of  said  sectloas  18  and  14.  It  Is  not  dlaputed 
tbat  the  legal  tltie  to  the  land  lying  nortb  of 
a  line  conbectlng  these  centers  belmigs  to 
plaintiff,  and  tbat  lying  south  Is  tbe  property 
of  defendant  Tbi  contenticHi  of  tbe  latter 
is,  however,  that  said  eouthem  boundary 
line  constitutes  the  northern  boundary  in- 
stead of  the  soutbem  of  said  disputed  strip, 
the  distance  between  them  being  234.13  feet 
at  one  end,  and  222.60  at  the  other,  as  shown 
on  the  diagram. 

Admittedly,  plaintiff's  title  Is  deralgned 
through  two  patents  from  the  state  of  .Cali- 
fornia of  swamp  land  surreys,  numbered  77 
and  78.  Survey  No.  77  was  patented  to  W. 
CHopplng,  March  15, 1861;  the  land  convey- 
ed being  deacribed  as  follows : 
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"Snrrey  No.  77,  swanp  and  overflowed  luda, 
Sacrtmento  cowtr,  towulifp  No.  6  nortli. 
lanCB  S  cast,  ICt.  Diablo  mwUian,  aoctioii  14. 
The  eaat  half  of  aectton  14,  more  partiealarlr 
described  in  tbe  field  note*  aa  foUowB:  Be- 
giimiiig  at  a  gaarter  aection  corner  of  the  north 
line  of  section  14  in  township  5  north,  range 
6  east  of  Mt.  IMablo  meridian;  run  thence  soath 
80  chains;  thence  east  40  chains;  thence  north 
80  chains;  thence  west  40  chains  to  the  place 
of  beginning — contalnlnK  820  acres,  lines  ran 
bj  the  tme  meridian  variation  15  degrees  and 
90  minutes  east" 

On  February  1,  1883,  W.  C.  Hopping  con- 
veyed to  Ben  W.  WUder  "the  N.  E.  %  of  sec- 
tion 14,  tawnshlp  5  north,  range  5  east,  M. 
D.  B.  &  M.."  and  on  January  7,  1888.  tbe 
latter  conveyed  to  plaintiff  "the  northeast 
quarter  of  sectlou  14,"  same  townab^)  and 
range. 

Survey  No.  78  was  patented  to  Wm.  N. 
Brainard  March  IS,  1861.  The  land  not  in- 
volved In  this  ccmtroversy  being  omitted,  the 
description  In  said  patent  is  as  follovrs: 

"Survey  No.  TS,  swamp  and  overflowed  landa, 
Sacramento  county,  township  No.  S  north,  range 
6  eaat,  Ht  Diablo  meridian,  sections  11,  IS,  and 
23.  •  •  •  The  west  %  of  section  13,  •  •  ♦ 
more  particularly  described  in  the  field  notes  of 
said  survey  as  follows:  Beginning  again  at  the 
BOntbeast  comer  of  section  11 ;  ran  thence 
soath  80  chains;  tbence  east  20  diains;  thence 
north  SO  chains;  thence  west  20  chains  to  the 
place  -  of  beginning^ontaining  160  acres." 

On  itaptember  2,  1895,  B.  W.  Wilder  ob- 
tained a  judgment  In  tbe  superior  court  of 
Sacramento  county  against  Wliltam  N.  Brain- 
ard adjudging  that  said  Wilder  was  tbe  own- 
er In  fee  ot  "tbe  W.  %  of  the  N.  W.  ^  of  sec- 
tion 13"  of  aald  township  and  range,  and 
quieting  his  title  tiiereto,  and  on  January  7, 
1888,  said  Wilder  conveyed  to  plaintiff  the 
same  property  aa  thus  described.  Plaintiff 
also  deralgng  title  through  a  deed  from 
George  O.  Hi^ins  and  others  to  B.  W.  Wild- 
er, and  dated  February  1,  1859,  wherein  the 
property  Is  described  as  tbe  W.  ^  of  the  N. 
W.  %  of  section  13  and  the  N.  B.  %  of  sec- 
tion 14  in  said  township  and  rai^. 

Defendant's  title  Is  connected  with  a  deed 
dated  December  28,  1865,  executed  by  Wm. 
R.  Wilder  and  Frances  E.  Wilder  to  Wwdel 
Kearth,  describing  the  land  by  metes  and 
bounds,  "beginning  at  the  N.  R  corner  of  the 
W.  %  of  tbe  S.  W.  %  of  section  13;  thence 
runaing  west  to  the  geographical  center  of 
section  14,"  followed  by  other  calls  unneces- 
sary to  mention,  and  "Including  the  following 
tracts  of  swamp  and  overflowed  lands,  to  wit : 
The  south  half  of  section  14  in  township  5 
north,  range  6  east,  being  a  part  of  swamp 
surveys  No.  76  and  No.  77,  containing  320 
acres,  more  or  less;  also  S.  W.  (W.?)  %  of 
S.  W.  %  of  section  13,"  same  township  and 
section,  "containing  SO  acres  more  or  less." 

It  thus  appears  that  the  land  conveyed  to 
plaintiff  and  also  that  coav^ed  to  defeudant 


Is  described  by  legal  snbdlvbdona,  and,  fur- 
thermore, 'there  la  no  doubt  tiiat  the  exterior 
boundaries  of  the  surveys  had  their  Initial 
point  at  some  United  States  section  comer. 
The  controversy,  though,  as  to  the  location 
of  tbe  division  line  between  the  parties  arises 
from  the  circumstances  that  said  sections  13 
and  14  do  not  appear  to  have  been  fully  sur- 
veyed by  the  United  States,  that  no  monu- 
ments of  such  survey  can  be  found  at  certain 
section  comera,  that  the  so-called  swamp 
land  surveys  were  made  by  the  county  sur- 
veyors, and  It  is  tbe  claim  of  appellant  that 
these  latter  surveys  must  be  followed,  and 
that.  In  accordance  therewith,  said  division 
line  lies  north  of  tbe  disputed  strip,  althougb 
the  United  States  survey  may  show  It  to  be 
south. 

[1]  It  may  be  said,  tboug^  that  tbe  United 
States  survey  is  the  basis  for  the  survey  by 
the  county  surveyor  under  the  direction  of 
the  surveyor  general,  and  the  law  makes  It 
tbe  duty  of  said  official  to  have  the  anrvey 
made  "as  near  as  practicable,  in  accordance 
with  the  surveys  of  tbe  public  lands  of  the 
general  government"  (Stats.  1855,  p.  191); 
and  as  we  might  expect,  .we  find  swamp  land 
survey  No.  77  beginning  at  the  norOiwest  cor- 
ner of  section  14,  and  tbe  flald  notes  end  vltli 
this  Btatemeat; 

**And  surveyed  fn  accordance  with  the  In- 
structions of  the  surveyor  general,  and  being  a 
continuation  of  tbe  United  States  sonreys.'* 

The  initial  point  of  eorr^  No.  78  Is  stat- 
ed as  the  southeast  corner  of  section  11,  and 
the  field  notes  omdude  with  the  «une  state- 
muit  as  in  77.  No  doubt  said  reference  la 
to  the  comers  as  located  In  acoordauoa  wiOi 
the  United  States  survey,  it  is  tme  that 
the  southeast  owner  of  section  U  does  not 
appear  to  have  been  established  and  set  hy 
the  offl(dal  surr^  made  by  the  United  States, 
bat  the  exterior  boundaries  of  section  11,  the 
line  between  sections  U  and  14  and  the  west- 
era  boundary  line  of  14  bad  been  surveyed 
and  established.  Hence  then  would  seem  to 
be  no  difficulty  in  determining  on  tbe  ground 
the  location  of  said  comer  of  section  IL 
But,  even  If  the  exact  locatlcm  of.  said  cor- 
ner is  left  in  doubt,  tbe  evidence  shows  that 
tbe  north  line  of  section  14,  as  surveyed  by 
tbe  government,  corresponds  with  tlie  nortb- 
era  boundary  of  platntiCTs  land.  Tha  convey- 
ance, therefore,  of  the  N.  B.  ^  of  section  14, 
nothing  appearing  to  tbe  contrary,  would 
carry  the  title  to  a  strip  of  land  40  chains 
square,  but  40  chains  south  from  said  north- 
ern line  would  Include  the  dlQ»uted  strip  In 
said  section  14. 

[2]  A  similar  condition  exists  as  to  tbe  por- 
tion of  said  strip  In  section  13.  Tbe  northern 
boundary  of  said  section  Is  the  contlnuatloii 
of  section  14,  and  40  chains  south  tberefrom 
reaches  tbe  line  drawn  through  the  centers 
of  said  aectlwiab  as  shown  on  the  diagram. 
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raie  UKadaB  nt  tiM  BOrtSiem  b<nmdu7  ot 
^tlntUTs  land  and  tba  darigoation  of  the 
le^  snbdiTlalona  UunoC,  In  the  absence  of 
nnllltying  evldenoe  to  the  oontnur.  wem  to 
jngtlfy-  tbe  flnding  of  the  court  th&t  the  eoath- 
em  bonndary  thereof  Ilea  south  of  the  dis- 
puted striiK 

Of  other  cticnmatancea  ♦«>!«d*"g  to  conflnn 
ttda  view,  we  r^a  to  the  testimumy  of  the 
aomjor,  J.  J.  RocHugr.  He  made  a  Burrey 
ot  thB  pranlsea  In  acowdanee  with  tbe  Unit- 
ed States  surv^,  and  he  made  a  map  thereoC 
This  map  waa  received  In  evldmce,  and  It 
Bhowa  tbe  aontbem  boondary  of  plolntUTs 
land  to  correspond  with  the  southern  bound- 
ary of  aald  disputed  strip.  Of  smite  Imiwrt- 
anoe  also  Is  Uie  testimony  of  J.  A.  Wilder, 
Oie  sm  ot  B.  W.  Wilder,  who  dedaied  that 
there  waa  a  stake  In  tbe  northem  boondary 
line  ot  seetltm  14  having  a  snrveyinr's  mark 
upon  It  which  was  generally  rect^inlzed 
around  that  vldnlty  as  being  a  government 
surrey  stake;  Uut  subsequently  the  stake 
was  taken  up  and  some  coal  was  found  depos- 
ited at  the  foot  of  It  'In  connection  with  the 
Wilder  place,  as  It  now  exists— that  ls»  the 
northwest  onner  of  quarter  section  14— it  Is 
the  northwest  oomer  of  the  place  known  as 
tbe  mider  place."  He  ivooeeded  to  state 
Uiat  be  and  his  father  measured  south  trom 
that  point  160  rods  and  It  carried  them  17 
rods  south  of  ibo  norOiem  bnmdary  of  the 
disputed  strip. 

It  may  be  added  that  there  Is  nothing  in 
the  evidence  to  show  that  the  acreage  claim- 
ed by  plaintiff  is  in  excess  of  what  her  deed 
calls  for,  and  even  some  of  the  maps  Intro- 
duced by  defendant  and  reiH%senting  the 
swamp  land  surveys  show  the  exterior  lines 
of  these  sections  to  correspond  exactly  with 
^e  map  and  the  survey  made  by  the  United 
States  and  in  accordance  with  the  claim  of 
plaintiff  herein. 

The  principal  evidence  relied  npon  by  ap- 
pellant to  support  her  claim  as  to  the  loca- 
tion ot  tbe  division  line  consists  of  tbe  expert 
testim<»y  of  a  prominent  dvU  engineer  and 
surveyor,  hot  bis  opinion  was  based  npon 
certain  date  cft  somewhat  speculative  and  un- 
certain value  and  Is  subject  to  die  familiar 
objecttons  to  this  kind  of  testimony.  Ite 
force  was  also  weakoied  by  tbe  cross-exam- 
ination, and  attention  may  I>e  called  to  this 
significant  admission  by  him  that — 

'fTh*  actual  position  of  this  fence  is  3.S7 
-chains  north  ot  the  location  of  the  center  of 
section  14,  as  the  same  would  be  located  by 
tbe  projection  of  the  United  States  surveys. 
The  point  where  tbe  line  would  be  located  be- 
'tween  the  Wilder  and  mcolans  ranches,  ae- 
cordiDg  to  what  I  have  testified,  would  entire!^ 
depend  upon  where  I  made  mj  starting  point 
*  *  *  The  map  that  I  made  did  not  coincide 
with  ttie  Uoited  States  general  map,  bat  it  did 
-coincide  witb  tbe  swamp  laud.  Tbe  fence  line 
will  not  agree  with  tbe  United  States  govern- 
mcnt  Une.  •  •  *  Th»  northwest  comer  of 
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the  land  occupied  by  Wilder  Is  practieally  In  the 
center  of  tbe  road;  the  line  Is  on  tbe  center  line 
of  the  ooonty  road;  that  Is,  on  the  west  bound- 
ary. Tbe  distance  from  the  center  of  the  conn- 
tr  road  south  ot  the  fences  that  we  are  apeak- 
Ing  abont  is  SOAS  ehaina.** 

The  witness  also  testified  that  In  1853  "the 
United  States  surveyor  had  located  the  east 
boundary  on  Nlcolaus'  east  line  of  13  and 
had  fixed  the  south  comer  of  13."  This  was 
tliree  years  before  the  said  swamp  land  sur- 
veys were  made  by  the  county  eurveyor,  and 
it  would  therefore  appear  that  from  the  es- 
tablished government  survey  the  county  sur- 
veyor could  locate  the  Initial  points  of  the 
two  surveys,  Nos.  77  and  78.  and  the  pre- 
sumption Is  that  he  followed  that  course,  and 
located  on  the  ground  the  half  section  comers 
of  the  sections  13  and  14,  as  called  for  by  the 
government  survey,  notwithstanding  the  OQin- 
ion  of  the  witness  to  the  cmtrary.  Hmce, 
If  we  accept  the  government  surv^  as  con- 
trolling, the  oHiclusion  cannot  be  avoided 
that  plalntltt  Is  the  owner  of  the  legal  titie  to 
the  land  in  dispute;  and.  If  wa  must  fol- 
low the  survey  ot  tbe  county  surveyw,  It  Is 
at  least  a  fair  inference  that  lie  esteUlshed 
tbe  division  line  In  accwdance  witb  the  gor- 
wnment  survey. 

Oreat  stress  Is  laid  by  appellqfl  upon  the 
point  that —  ^ 

"The  location  of  the  true  boundary  line  com- 
mon to  tbe  'Wilder'  and  *Eearth'  ranches,  due 
to  tbe  conflicting  snrv^  of  tiie  United  States 
and  of  the  state,  is  uncertain  and  is  believed 
by  tbe  owners  to  be  uncertain,  and  tbe  survey, 
location,  and  staking  of  the  line  between  the 
two  ranches  by  the  surveyor  Winn  In  lOTl, 
the  construction  thereon  in  1878  or  1874  of  tbe 
Une  fence  ever  since  maintained  on  that  line, 
and  the  acquiescence  of  the  plaintiff  and  her 
predecessor  in  intent  for  upwards  <^  40  years 
in  the  line  ao  aurvKd  and  foieed  as  the  true 
bouodrry  line  betwena  the  two  ranches,  conela- 
sively  establishes  that  line  and  the  fence  bnUt 
and  maintained  thereon  the  true  boundary  be- 
tween tiie  two  nmches." 

As  to  tbe  law.  q^ieable  to  sncb  sltvatlca 
it  Is  apparent  that  tba  earlier  view  of  the 
Suiweme  Ooart  has  been  modified  by  Hie  lat- 
er declsimis,  or,  at  least,  that  ttie  correct  doc- 
trine was  not  ful^  stated  In  the  earlier  opln- 
Ums.  For  instance,  In  Bneed  r.  Osbom,  2S 
Oal.  619,  It  Is  declared  thaf^ 

"When  tbe  owners  of  adjoining  lands  have 
acqnieaced  for  a  conaiderable  time  in  tiie  lo- 
cation of  a  division  line  between  their  lands,  al- 
though it  may  not  be  the  true'  line  according  to 
the  calls  of  their  deeds,  they  are  thereafter 
preduded  bom  saying  it  ia  not  the  true  line." 

[I]  The  mle  Is  more  foUy  and  aeenxately 
stated  in  Ohrante  Pass  land,  eta,  Oo.  v.  Brown. 
168  Oal.  456, 143  Pac  764.  as  foUows: 

"When  such  owners,  being  uncertain  of  the 
true  position  of  the  boundary  so  described. 
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agree  upon  Its  troe  locadon,  mark  It  upon  the 
ffroand,  or  build  up  to  it,  occnpy  on  eMh  side 
np  to  the  place  thus  fixed,  and  acqiriesce  in 
such  location  for  a  period  eqnal  to  the  statnto 
of  limitations,  or  nnder  Boch  circomstances  that 
Bobstantial  loss  woald  be  caased  bj  a  change  of 
its  position,  each  line  becomes.  In  law,  the  tma 
Use  called  for  br  the  leapectiTe  descriptiona, 
regardless  of  the  aecnracr  of  the  agreed  loca- 
tion, as  it  mmj  appear  by  subsequent  measure- 
ments. *  •  *  And  if  the  line  is  located  and 
agreed  to,  not  for  the  purpose  of  settling  an 
uncertainty  in  the  minds  of  the  parties  as  to 
the  position  of  the  true  line  upon  the  ground, 
but  to  take  land  from  one  owner  and  transfer  it 
to  the  other,  or  without  the  intent  to  fix  the 
true  line,  sudi  agreement  is  invalid  and  does 
not  change  the  legal  boundary  nor  affect  the 
title  of  either  partr  to  the  land  he  pTerioosly 
owned.** 

In  Friedman  t.  Soathem  California  T.  Co., 
179  Gal.  266. 176  Pac.  442,  It  is  Bald : 

.  "But  the  doctrine  can  be  Invoked  only  where 
adjoining  owners,  being  uncertain  of  the  actual 
position  of  the  boundary  described  In  their 
deeds,  agree  upon  its  true  location.  *  *  * 
The  validity  of  such  an  agreement  rests  np(m 
the  belief  and  mtderstanding  of  both  parties 
tliat  they  are  estabUsbing  the  true  boundary 
line  between  thei^  properties." 

The  la  expression  of  the  Supreme  Court 
to  which  our  attention  has  been  called  Is 
fo^aqd  in  Staniford  v.  Trombly,  58  Cal.  Dec. 
367,  186  Pac  599,  wherein  it  la  detdared 
that— 

fence  buUt  between  adjoining  property 
owners  for  the  purpose  of  preventing  the  stray- 
ing of  stot^  and  not  buiU  tipiHi  an  agreed 
boundary  line,  wfaleh  boundary  Une  was  uncer- 
tain when  the  fence  was  built,  cannot  be  con- 
sidered as  eataUishing  the  true  boundary  line 
between  the  properties,  nAritlistandtng  the  ac- 
qoieseesee  in  the  exlstenn  of  the  fence  and 
the  oceapancy  of  each  property  np  to  the  fence 
for  a  period  of  80  years  after  its  construction.'* 

The  court  beld  that  the  acgnieacoice  In  the 
existence  of  the  teno6  and  the  oocnpancy  of 
the  land  did  not  amount  to  an  agreemmt  that 
it  was  upon  the  boundary  line. 

[4,  6]  In'  this  case  there  la  no  doubt  of  the 
existence  of  the  fence  and  the  occupancy  of 
the  land  as  dalmed  by  appellant  for  a  much 
longer  period  than  required  by  the  statute 
of  limitations.  But  it  Is  claimed  by  respond- 
ent that  there  was  no  uncertainty  as  to  the 
location  of  the  true  boundary  Hue,  and  there 
was  no  agreenent  that  the  fence  was  on  the 
true  line. 

We  may  notice  only  the  latter  contention, 
as  it  is  dedalve  of  the  controversy.  Wheth- 
er the  drcumatances,  in  the  absence  of  di- 
rect evidence,  would  require  a  coacluslon 
favorable  to  ai^ellant,  we  need  not  deter- 
mine since  there  la  the  testimony  of  two 


wttnessea  ta  ttie  ^DEtet  Cbat  ttwre  waa  no 
such  agreement  between  the  owners  of  the 
property  at  the  time  the  fence  was  buUt. 
This  testimony  le  the  subject  of  mirth  anA 
derlsiim  on  the  part  at  appellant*  bat  Its 
credibility  was  iDanifieBtly  tar  the  detjarmlna- 
tion  of  the  trial  court  Assuredly  we  cannot 
say  that  It  Is  hiherentiy  tmpnrtieble,  althonifli 
it  may  appear  Btmvwbat  ranaitEaUe^  that 
they  abonld  remonlier  a  convemtioa  for  40 
years.  We  may  quote  the  testlmcaijr  of  J.  A. 
Wilder,  as  followa: 

"I  am  a  son  of  Benjamia  W.  Wilder.  On  my 
twelfth  birthday,  March  2S,  1874,  my  father 
and  I  started  from  Shingle  Springs  and  ar- 
rived at  the  ranch  where  we  now  are,  on  March 
29th.  We  put  vp  a  little  cabin  there  to  Hve 
in,  And  then  we  buHt  some  fence  between  our 
place  and  W.  B.  Bradford.  We  were  there 
about  two  or  three  weeks.  I  saw  Mr.  Keartb; 
he  talked  with  my  father  in  my  presence.  Mr. 
Keartb  came  op  to  where  we  were  building  that 
fence,  and  spoke  to  my  father  about  he  was 
going  to  build  that  line  fence  on  the  south;  he 
bad  not  started  then;  be  was  then  working  on 
the  west  fence.  Be  said.  *Hr.  Wilder,  there  ia 
lots  of  water  down  there  on  me;  I  am  going  np 
on  you  16  rods.'  My  father  said,  'Mr.  Keartb. 
you  go  right  on  the  line^  and  don't  came  on  me 
an  inch.'" 

He  further  testified  that  after  flia  Cenca 
was  built  the  foUowiug  converaatkm  tot* 

place: 

"My  father  said,  'Mr.  Keartb,  you  came  upon 
my  land.*  He  said:  Tes.'  'Well,*  he  said,  ^oo 
move  the  fence  back.*  He  said:  1  won't  do  it. 
Tou  want'  your  land  yon  go  np  im  Owen  cd 
account  of  the  water.' " 

From  this  and  other  testimony  the  court 
was  amply  Justlfled  In  the  ooacluslon  that 
there  was  no  agreement  as  to  the  fence  beins 
on  the  boundary  line. 

In  explanation  of  the  inaction  for  so  many 
years  of  plaintiff  and  her  predecessor  in  In- 
terest in  reference  to  this  fence,  it  may  be 
said,  as  a  matter  of  common  knowledge  that 
until  a  comi>aratively  rec«it  period  this  over- 
flowed land  waa  considered  of  audi  trifling 
value  as  hardly  to  Justify  the  eipeaae  of  any 
UtigatioD  to  settle  the  title  to  a  few  acres. 

[6]  In  this  connection  it  is  urged  that  the 
court  committed  error  in  overruling  an  ob- 
jection to  the  testimony  of  these  two  witness- 
es as  to  certain  declaratiCHis  made  by  their 
father  In  the  absence  of  Mr.  Kearth  in  refer- 
ence to  this  fence.  But,  conceding  error  in 
that  respect,  It  is  efficient  to  say  that  the 
point  Is  made  for  the  flrst  time  In  the  dos- 
ing brief  of  appellant,  and  we  would  be  justl- 
fled, therefore,  In  ignoring  It.  Kahn  t.  Wil- 
son. 120  Cal.  643,  03  Paa  24. 

17]  Moreover,  It  is  quite  apparent  that  0» 
error  was  not  preJudldaL  It  added  D0<h- 
Ing  to  the  effect  of  the  testimony  as  to  the 
conversation  between  Wilder  and  Kearth. 
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If  such  testimony  bad  been  given  by  anotb- 
er  witness,  tbere  might  be  some  merit  In  the 
claim  that  It  bad  probably  Influenced  the  de- 
cision. 

[I]  As  to  adverse  possession,  the  court  was 
perfectly  Justified  in  finding  against  appel- 
lant. Tbe  fence  was  constructed  in  1874,  less 
than  five  years  prior  to  the  amendment  of 
1878  of  section  325,  Code  of  Civil  Procedure, 
and.  while  there  is  some  evidence  of  the  use 
of  the  disputed  strip  prior  to  this  time  by 
appellant's  predecessor  In  interest,  yet  the 
court  was  warranted  In  finding  that  It  was 
not  exclusive  and  under  a  claim  of  right  or 
such  as.  to  give  notice  of  any  hostile  claim. 
.  Mattes  V.  Hall,  28  Cat.  App.  361. 162  Paa  436: 
Hence,  for  appellant  to  establish  title  by 
prescription,  it  w&a  Becessary  to  show  tbat 
she  and  her  predecessors  in  Interest  had  paid 
tbe  taxes  on  the  disputed  strip  for  five  con- 
secutive years. 

[9]  It  seems  that  tbe  assessment  was  made 
to  tbe  adjoining  owners  acc(H*ding  to  ttie  de- 
scription in  their  deeds.  In  Friedman  v. 
Southern  CalUbmia  H.  Co.,  suprft,  a  similar 
situation  was  Involved, -and  the  court  said: 

"Concededly  the  defendaat  paid  no  taxes  ex- 
cept those  assessed  upon  the  land  described 
by  its  deed.  Its  dalm  that  by  reason  of  tbe 
representatioDs  and  agreements  of  the  parties 
the  description  in  tbe  deed  should  be  renarded 
as  extending  to  the  fence  li  but  an  attempt,  in 
another  form,  to  invoke  tiie  rale  of  agreed 
boundaries,  and  tbla,  as  we  have  seen,  cannot 
be  done.'* 

The  cases  to  the  contrary  dted  by  appel- 
lant where  the  assessment  has  been  construed 
as  extending  to  the  fence  were  Instances 
where  the  division  line  had  been  establlfihed 
by  the  parties.  Such  is  not  the  condition 
here. 

[IB]  We  can  see  no  element  of  estoppel  in 
the  case.  Neither  the  defendant  nor  Wendel 
Eearth  was  misled  In  any  manner  injuriously 
by  any  act  or  declaration  of  plaintiffs  gran- 
tor. "Hiere  is  no  evidence  that  either  of  tiiem 
spent  any  money  In  improving  the  land  or  In 
erecting  any  structure  thereon.  In  Loustalot 
v.  McKeel,  157  Cal.  634.  108  Pflc.  707,  and 
Young  V.  Blakeman,  153  Cal.  477,  95  Pac.  888, 
buildings  had  been  erected  near  tbe  supposed 
boundary  line  under  circumstances  tbat 
would  make  it  inequitable  to  disturb  tbe  p<»- 
sesslon  and  apparent  title  of  the  parties. 
Herein  upon  the  facts  found  by  the  trial 
court  the  only  persona  who  have  been  Injured 
are  respondent  and  her  grantors,  who  have 
been  deprived  of  the  use  of  their  land.  Stanl- 
ford  v.  Trombly,  supra. 

Under  the  rules  by  which  this  tribunal  is 
governed,  we  think  the  action  of  the  lower 
court  must  be  upheld. 

The  Judgment  and' order  are  therefore  af- 
firmed. 


CARPENTER  et  al.  v.  ATCHISON.  T.  &  8. 
F.  RY.  CO.    (Civ.  3436.} 

(District  Court  of  Appeal,  Second  District, 
INvision  1,  California.  Jan.  12,  1921.  Hear- 
ing Denied  by  Supreme  Court  March  10. 
1921.) 

1.  Negligence  <&:=>93(l) —Automobile  driver's 
contrlbatory  leBilgeiiee  at  crossliiB  not 
chargeable  to  fasseiger. 

A  passenger  in  the  antomobOe  of  another 
having  no  control  over  the  owner  driving  ^e 
car  or  the  operation  of  the  car  which  he  oc- 
cupied merely  as  passenger  was  not  chargeable 
with  contributory  negligence  of  the  owner  and 
driver  at  a  railroad  crossing. 

2.  Railroads  «S9327(I2)— AatemeMie  passen- 
ger must  use  ordinary  mre. 

An  automobile  passenger,  though  not 
chargeable  with  the  driver's  negligence  at  a  raU- 
road  crossing,  is  bound  to  exercise  ordinary 
care  for  his  own  safety,  without  which  the 
mjury  received  in  a  coUision  is  attributable  to 
his  own  negligence. 

3.  Railroads  «=»346(5)--Aatenoblle  passenger 
killed  in  erosstag  oolllsion  presiMMl  te  have 
wed  oare. 

Under  Code  Civ.  Proc.  S  1961,  in  the  ab- 
sence of  evidence  to  tbe  contrary,  tbe  law  pre* 
somes  tbat  an  automobile  passenger  killed  in 
colli aioQ  at  a  railroad  crossing  did  ererythiug 
that  a  reasonably  pradent  man  would  have  done 
under  the  same  drcumstances  for  tbe  protec- 
tion of  ills  own  safety. 

4.  Railroads  «s»350(2l)  —  Autonobile  passen- 
ger's negllgenoe  held  qaestlon  of  fact. 

It  cannot  be  said  as  a  matter  of  law  that 
a  passenger  in  an  automobile  driven  by  an- 
other was  guilty  of  negligence  contributing  to 
his  own  death  «in  collision  with  a  train  at  a 
railroad  crossing  because  he  did  not  call  to 
the  attention  of  the  driver  of  the  automobile 
an  approaching  train  when  he  himself  saw  it. 

5.  Railroads  «s»350(2 1 )— Automobile  passen- 
ger's negllgenoe  In  falling  to  Interfere  with 
operation  of  car  or  to  leave  It  held  for  Jury. 

If  decedent,  a  passenger  in  another's  auto- 
mobile, when  Uhe  car  reached  a  point  30  feet 
distaot  from  a  railroad  crossing,  while  moving 
at  only  4  miles  an  hour,  saw  a  train  300  feet 
away  approaching  at  high  speed,  his  failure  to 
interfere  with  the  driver's  operation  of  the  car 
rather  than  to  rely  on  the  latter's  Judgment 
in  escaping  the  threatened  danger,  and  his 
failore  to  leave  the  car,  cannot  be  said,  as  a 
matter  of  law,  to  have  constituted  contributory 
n^Ugenee. 

Appeal  fn»n  Superior  Conrt,  Kexn  Connty ; 
J.  W.  Mabon,  Judge. 

Action  by  Gene  Carpenter  and  others,  by 
Mary  Carpenter,  their  guardian  ad  litem,  and 
by  Mary  Carpenter,  against  the  Atchteon, 
Topeka  &  Santa  F6  Railway  Company.  From 
Judgment  of  nonsuit,  plalntlftB  uveal.  Be- 
versed. 
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T.  M.  McNamara,  of  Taft,  and  Rowen  Ii> 
win,  of  Bakersfleld.  for  appellanta. 

SI  W.  Camp,  U.  T.  Clotfelter,  Robert  Bren- 
nan,  and  M.  W.  Reed,  all  ct  Los  Angeles,  toe 
respondent. 

SHAW.  J.  At  the  close  of  plalntirs  evi- 
dence, defendant's  motion  for  a  nonsnit  was 
granted,  and  frtan  the  Judgment  entered 
thereon  plalntlfte  have  appealed. 

Plalntlflb  are  heirs  of  O.  M.  Carpenter,  de* 
ceased,  who  died  from  Injuria  alleged  to 
have  been  sustained  as  a  result  of  defendant's 
negligent  <^rati<«  of  a  irallway  passenger 
train  which  collided  with  an  automoUle  In 
which  deceased  was  at  the  time  trareling  as 
a  passenger. 

It  appears  that  Oak  street  In  the  cUy  ot 
Bakersfleld  extends  nortii  and  south,  crossing 
at  right  angles  the  railway  tracks  of  defend- 
ant, which  at  the  time  In  ijnestlon  was  oper- 
ating a  passenger  train  thereon  from  the 
west,  whUe  W.  C.  Gibson,  in  an  automobile  in 
which  Carpenter  was  a  passenger,  was  driv- 
ing south  on  said  street  to  a  point  which  re- 
quired him  to  cross  the  railway  tracks  In 
reaching  the  destination  to  which  Carpenter 
had  employed  Gibson  to  take  him.  Gil)SMi  was 
at  the  wheel  of  his  car  on  the  left  side  there- 
of, and  Carpenter  was  sitting  beside  him  on 
the  west  side,  from  which  the  train  was  com- 
ing. In  approaching  the  railway  from  the 
north  on  Oak  street  the  view  of  the  railway 
tra<^8  until  within  stHue  30  feet  thereof  was  at 
the  time  more  or  less  obstructed  by  telegraph 
poles,  a  fence,  growing  vegetation,  bushes,  and 
cars  standing  on  a  spur  track  extending  in  a 
northwesterly  direction.  But  upon  the  au- 
tomobile reaching  a  point  30  fe^  distant  from 
the  track  the  view  thereof  on  the  west,  from 
which  direction  the  train  came,  was  unob- 
structed for  a  distance  of  300  feet.  Covering 
this  distance  of  30  feet  from  the  track  the  au- 
tomoUle was  operated  at  a  speed  of  some  4 
miles  per  hour,  while  the  train  aivroached 
the  crossing  at  a  speed  of  some  35  or  40  miles 
per  hour,  and  while  there  was  at  the  crossing 
a  wigwag  and  bell,  they  were  not  operated, 
nor  did  the  men  In  charge  of  the  train  give 
any  signal  or  warning  of  Its  proximity  to 
the  crossing  tmtll  within  a  few  feet  thereof, 
at  which  time  the  front  wheels  of  the  auto- 
mobile had  crossed  the  north  rail  of  the  track, 
and,  while  Gibson  wds  trying  to  back  his 
car,  the  engine  cblUded  therewith  and  caused 
the  Injuries  to  Carpenter  from  which  he  died. 

Upon  the  evidence  offered  the  Jury  m^ht 
very  properly  have  found  defendant  guilty  of 
negligence  in  operating  its  train.  Gibson,  as 
owner  and  driver  of  the  automobile,  was 
familiar  with  the  existence  of  the  crossing, 
knew  that  trains  were  operated  over  the 
same  at  regular  intervals,  and,  conceding 
that,  as  claimed  by  appellants,  there  was  an 
absence  of  warning  given  by  defendant's  serv- 
ants of  the  approach  of  the  train,  and  that 
tlie  trade  could  not  be  seen  by  one  traveling 


sonth  on  Oak  street  until  wlfiiln  90  fMt 
thereof,  nevertheless  lb  deaiiy  and  cancixi- 
sively  appears  that  when  the  ant(»noibile 
reached  a  point  SO  feet  distant  ttom  the  trade 
a  plain  and  unobstructed  view  thereof  was 
afforded  for  a  distance  of  at  least  300  feet 
to  the  west,  from  which  direction  the  train 
was  coming,  and  from  which  TptOat  the  auto- 
mobile traveled  up  grade  to  the  track  at  a 
speed  of  4  miles  per  hour,  during  all  of  which 
time  the  approaching  train  was  in  plain  view. 
That  Gibson  neglected  the  simplest  precau- 
tion and  omitted  every  duty  devolving  upon 
him  for  the  protection  of  himself  and  passm- 
ger  is  upon  the  evidence  not  open  to  the 
slightest  question. 

[1-S]  We  cannot,  however,  assent  to  re- 
spondent's contention  that  such  gross  negli- 
gence on  the  part  of  Gibson  should  be  imput- 
ed to  deceased,  who  had  no  control  over  the 
former  or  the  operatitm  of  the  car  which  be 
occupied  merely  as  a  pass^ger.  Indeed,  the 
authorities,  in  this  state  at  least,  are  uni- 
formly to  the  contrary.  Bresee  v.  Los  An- 
geles Traction  Co.,  149  Cal.  131,  86  Pac.  152, 
5  L.  R.  A  (N.  S.)  1059 ;  1  Thompson  on  Neg- 
ligence, H  500,  502  ;•  7  Am.  &  Eng.  Encyc.  of 
Law,  p.  447;  Fujise  v.  Los  Angeles  Ry.  Co., 
12  Cal.  App.  207,  107  Pac.  317;  Little  T. 
Hackett,  116  U.  S.  366,  6  Sup.  Ct  391,  29  L. 
Ed.  662 ;  Ilardi  v.  Central  Cal.  T.  Co.,  36  Cat 
App.  488,  172  Pac.  763 ;  Hermann  v.  Rhode 
Island  Co.,  36  R.  I.  447,  90  Atl.  813.  WhUe 
Carpenter,  the  deceased,  was  not  chargeable 
with  the  contributory  negligence  of  Gibscm, 
nevertheless  he  was  in  duty  bound  to  exercise 
ordinary  care  for  his  own  safety,  without 
which,  as  affirmatively  allied  In  defendant's 
answer,  the  injury  received  would  be  attrltm- 
table  to  his  own  negligence.  Parm^ter  t. 
HcDougall,  172  Cal.  806, 156  P&c  460;  Bresee 
V.  Los  Angeles  Traction  Co.,  supra.  In  the 
absraice  of  evidence  to  the  contrary,  the  law 
prestunes  that  he  did  everything  that  a  rea- 
sonably prudent  man  would  have  done  under 
the  same  circumstances  for  the  protection  of 
his  own  safety.  Code  Civ.  Proc.  |  1961; 
Crabbe  v.  Mammoth  Channel  O.  Mln.  Co.,  168 
Cal.  600, 143  Pac.  714 ;  Baltimore  St  Potomac 
R.  Co.  V.  Landrigan,  191  U.  S.  461,  24  Sup. 
Ct  137,  48  L.  Ed.  262.  To  overcome  this  pre- 
sumption defendant  invokes  not  only  the  con- 
ditions In  connection  with  and  surrounding 
the  collision,  by  reason  of  which  it  Is  claimed 
Carprater  must  be  deemed  to  have  seen  the 
ai^roaching  train,  but  the  imcontradicted 
testimony  of  Gibson,  wherein  he,  referring  to 
the  trav^  of  the  automobile  while  covering 
the  30  feet,  during  which  time  the  train  was 
In  sight,  said: 

"I  don't  think  any  one  wtii  a  word.  I  d<mt 
remember  stying  anything  to  BIr.  Carpenter  or 
Mr.  Carpenter  saying  anytbhig  to  me.  I  don't 
recall  that  I  was  engaged  In  any  emvertation 
at  all;  not  a  word  I  can  recall  was  said.  The 
car  was  making  scarcely  any  noise  in  its  op- 
eration.** 
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And,  buing  Its  argDmeiit  tberecm.  re^M- 
ent  Insists  that — 

"Deceased  did  not  do  anTthing  to  prevent 
the  accident;  he  did  not  atter  a  word;  he  made 
no  effort  to  leave  the  automobQe." 

[4]  Conceding  that  deceased  did  see  the  ap- 
proadilng  train  and  said  nothing  to  the  drlr- 
er  of  Qie  antomobile  or  otiierwlse  interfered 
with  his  operation  thereof,  nevertheless  we 
cannot  say  as  a  matter  of  law  that  by  reason 
of  such  omission  he  was  guilty  €i  n^tgence. 
As  Baid  In  the  Ilardl  Oase: 

"Such  interference  by  the  passenger  or  guest 
where  the  vehicle  is  about  to  be  placed  in  a 
position  of  danger  might  prove  to  be  gross 
imprudence  and  so  diacoocert  the  driver  as  to 
cause  the  disastrous  result  which  such  interfer- 
ence was  deeigued  to  avoid" 

—In  support  of  wlitdi  see  cases  dted. 
anght  that  appears  to  the  contrary,  he  mU^t 
hare  reasonably  believed  ttiat  Qlbsmi  intoid- 
ed  to  and  would  have  ^ther  wtffppeA  or  In- 
creased the  speed  ttf  the  car  and  dras  have 
easily  escaped  the  threatened  peril.  Hence  it 
cannot  be  said  that  deceased  was  guilty  of 
n^ligence  by  reason  of  his  ncminterfarence 
with  tbe  driTer's  oporatlon  of  the  antomoMle. 
As  to  whether  deceased  attempted  to  escape 
from  the  automobile,  fbere  is  no  evidence 
whatever,  and  In  the  absence  thereto,  assum- 
ing that  under  the  drcnmstanca  he  should 
have  atbonpted  to  so  escape  the  dangw  which 
tbreatraed  him,  the  presumption  arises  that 
he  did  try  to  leave  the  antomobile;  The  sole 
ground  upon  which  the  negligence  of  deceas- 
ed iM  predicated  is  the  fact  tbat  he  could,  had 
he  looked,  have  sen  the  approadilng  train, 
and  tbereCore,  argues  zeqwndent,  he  should 
in  the  exercise  ottmUnaiy  care  for  his  safety 
have  done  something  to  escape  tbe  result  of 
the  ddllBlon.  This  question,  however,  in 
vieW'  of  tbB  pve«uii4>tiffiis  arising;  is  one  of 
fact  to  be  determined  by  the  jury  from  all 
tbB  drenmstanoes  in  the  case,  for,  as  said  in 
Fox  T.  Oakland,  etc.,  St.  By.,  118  Cal.  55.  CO 
Pac.  26,  62  Am.  St.  Rep.  216: 

"Negligence  Is  not  absolute,  but  is  relative 
to  circumstances,  and  it  is  very  rarely  that  a 
set  of  circumstances  is  presented  which  enables 
the  court,  as  matter  of  law,  to  say  that  negU- 
genee  has  been  shown,  but,  as  a  general  rule, 
it  is  a  question  ct  fact,  or  of  inference  of  fact, 
to  be  deduced  W  the  jury  from  the  drcum- 
stances  proved." 

To  the  same  eCfect  are  Hennesey  v.  Bing- 
ham, 126  OaL  627,  58  Pac.  200,  and  Maxwell 
V.  Fresno  City  R.  Co.,  4  Cal,  App.  747,  89  Pac. 
867. 

it}  Assuming  that  deceased,  when  the  au- 
tomobile which  he  occupied  as  a  passenger 
or  guest,  reached  the  point  30  feet  distant 
from  the  crossing,  and  traveling  at  a  speed 
of  only  4  miles  per  hoar,  saw  the  train  800 
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feet  away  thentrom  and  B^roaxHOng  at  a 
high  rate  of  speed,  we  cannot  say  as  a  matter 
of  law  that  his  failure  to  Interfere  with  the 
driver's  operation  of  the  car  rather  flian  to 
r^y  upon  the  latter*8  Jnd^nent  in  escaping 
the  threatened  danger,  nor  tbat  bis  failure  to 
leave  the  car.  eonstltnted  contributory  negli- 
gence. Tbe  question  as  presmted  was  one  of 
tact  which  should  taave  been  left  to  the  ver* 
diet  at  the  Jury. 
The  Judgment  is  reversed. 

We  concor:  CX)NBBT,  P.  J.;  JAMES,  J. 


LAPIQUE  V.  AGOURE  at  al.   (Civ.  3618.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Jan.  11,  19^.  Rehear- 
ing Denied  Feb.  10,  1921.  Hearing  Denied 
by  Supreme  Court  March  10b  iSSl.) 

1.  False  Isipriaonnaat  «S920(I)  —  Complalat 
hold  bait. 

A  complaint  alleging  false  imprisonment  for 
contempt  and  for  criminal  libel,  which  nowhere 
showed  under  what  circumatances  plaintiff  was 
committed  or  in  what  respect  defendants  were 
responsible,  held  bad  as  against  demurrer. 

2.  False  IsiprlsonRient  4=>20(l) —Complalat 
rnaat  avar  facts  abowlag  wast  vf  Jsrlsdlo- 

tlOB. 

A  complaint  for  false  imprisonment  under 
the  guise  of  judicial  action  must  allege  facts 
from  which  want  of  tbe  court's  jurisdiction  ap- 
pears, and  allegationa  mere^  that  the  impris- 
onment was  unlawful  and  void  tender  no  issue. 

3.  F^t  iKprisoameBt  «=92a-JatMletleii  pre- 
ss sied. 

In  an  action  for  false  imprisonment.  It  will 
be  presumed,  in  the  absence  of  contrary  alle- 
gations, that  complaint  under  whidi  the  war- 
rant was  issued  stated  facts  proper  to  give 
the  court  jurisdiction  to  issue  the  process,  and 
that  the  arrest  and  imprisonment  were  made 
in  the  legal  execution  of  lawful  authority. 

4.  False  ImprUoameat  4=»7<i}— Imprltoameat 
la  dna  eosne  of  regular  pnwaedlsg  sot  ao- 
tioaabla. 

An  action  for  false  Imprisonment  does  not 
lie  for  an  Imprisonment  in  due  course  of  regu- 
lar proceedings  of  a  court  having  Juris^ction 
of  the  offense. 

Appeal  from  Superior  Cionrt,  Los  Angeles 
County ;  Dana  R.  Weller,  Judge. 

Action  by  John  Laplque  against  Kate 
Agoure,  administratrix  of  the  estate  of  Pier- 
re Agoure,  deceased,  and  others.  From  a 
judgment  dismissing  his  complaint  after  ths 
sustaining  of  demurrers  thereto,  plalntifl  ap- 
peals. Affirmed. 

See,  also,  185  Pac.  178;  189  Pac.  834. 63& 
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J<^  Lsplgne,  of  Orange,  In  pro.  per. 

Henry  T.  Gage  and  W.  L  Foley,  both  of 
jjoB  Angeles,  for  respondents  Kate  Agoure 
and  others. 

O'Melveny,  MUllkfn  &  Tnller,  of  Los  An- 
geles, for  respondent  Title  Guaranty  &  Sore- 
ty  Oa 

KERRIGAN.  3.  This  action  was  brought 
by  plaintiff  to  recorer  the  aum  of  f  17S,000 
f6r  false  Imprisonment. 

Demurrers  by  the  various  defendants  were 
Interposed  to  plaintiffs  second  amended  com- 
plaint, which  were  sustained  without  leave 
to  amrad,  and  Judgment  of  dismissal  follow- 
ed. The  present  appeal  Is  from  such  Judg- 
ment 

Plaintiff  appeared  in  the  court  below  and 
does  here  In  propria  persona.  It  is  manifest 
that  he  Is  not  an  attorney  at  law,  and,  in 
fact,  his  pleading  so  admits.  The  amended 
complaint  contains  some  64  allegations,  in 
addition  to  which  11  additional  causes  of  ac- 
tion are  attempted  to  be  stated.  It  would  be 
an  endless  task  to  review  Its  allegations  in 
detail,  and  no  useful  purpose  would  be  sub- 
served thereby.  In  substance  the  pleading  is 
an  attemirt  to  state  a  cause  of  action  for  dam- 
ages on  account  of  two  imprisonments  snfTer- 
ed  by  the  plaintiff— one  for  contonpt  of 
court ;  the  other  for  criminal  libeL  The  de- 
murrers of  the  dlffa«nt  defendants  were 
based  upon  numerous  grounds,  among  which 
were  that  the  complahit  did  not  state  a  cause 
of  action ;  that  It  was  unintelligible  and  un- 
certain; that  several  causes  of  action  were 
Improperly  united;  and  that  the  alleged  cause 
€t  action  was  barred  by  tlie  statute  of  limi- 
tations. 

[1]  In  substance  the  complaint  redted  that 
one  Pierre  Agoore  died  a  resident  of  Los  An- 
geles, leaving  an  estate  of  the  value  of  about 
9800.000;  that  he  was  Indebted  to  plaintiff 
at  the  time  of  his  death  as  a  partner  In  the 
sum  of  $27,573.66;  that  the  wife  of  Agoure 
had  prior  to  Us  death  through  forgery  and 
perjury  acquired  a  homestead  In  pnqierty  of 
her  husband  valued  at  about  1300,000;  that 
defendants  murdered  Agoure  by  administer- 
ing poison  to  him ;  that  his  wife  was  there- 
after appointed  administratrix  of  his  estate; 
and  that  one  of  the  defendants,  the  Title 
Guaranty  &  Surety  Company,  beeanle  a 
surety  on  her  bond.  Then  follow  different 
recitals  showing  the  attempt  of  plaintiff  to 
collect  his  alleged  claim.  Among  other 
things,  he  recites  the  filing  of  objections  to 
the  account  of  the  administratrix  and  to  her 
petition  for  flnal  distribution.  He  also  al- 
leges an  application  on  his  part  for  a  cbange 
of  venue  upon  anch  bearings  upon  the  ground 
of  bias  and  prejudice  of  each  and  all  of  the 
Judges  of  the  superior  court  of  Los  Angeles, 
the  granting  of  such  motion,  and  the  false 
and  fraudulent  entry  bg  th»  derlt.  of  an  or- 


der reciting  that  his  motltm  had  been  dented. 
Then  follow  recitals  that  the  plalntUC  was 
unlawfully  imprisoned  for  contempt  of  court, 
and  prosecuted  and  unlawfully  imprisoned 
for  criminal  libel  and  kept  in  conflnemrat 
from  December  21,  1914,  to  Septonber  8, 
1916.  In  this  connection  It  is  also  alleged 
that  one  of  the  defendants  caused  him  to  be 
held  "incomunlcado."  By  other  recitals 
certain  o£  the  defendants  are  charged  with 
various  other  offenses,  but  we  do  not  deem  a 
further  review  of  the  allegations  necessary. 
Enough  has  been  said  to  Indicate  that  the 
demurrers  were  properly  sustained.  The 
complaint  nowhere  shows  how  or  In  what 
manner  or  under  what  drcnmstances  plain- 
tiff was  committed  for  contempt  of  court,  or 
In  what  respect  defendants  could  be  respon- 
sible for  bis  conviction  and  imprisonment  on 
this  charge;  nor  can  it  be  ascertained  from 
the  complaint  how  and  under  what  circum- 
stances plaintiff  was  imprisoned  on  a  charge 
of  criminal  libel,  or  In  what  manner  his  ar- 
rest or  r^ease  was  secured — ^whether  by  serv- 
ing or  satisfying  a  fixed  term  of  Imprison- 
ment or  otherwise.  There  is  nothing  In  the 
c<»nplaint  to  abow  that  the  process  upon 
which  i^intifl  was  arrested  was  defective  or 
void,  or  the  Judgn^ent  thereon  illegal,  or  that 
the  courts  were  without  power  or  Jurisdic- 
tion to  arrest  and  imprison  idaintlfl  on  the 
charges  recited. 

[2]  A  complaint  for  false  imprisonment 
must  aver  facts  from  which  want  of  Juris- 
diction appears.  Allegations,  as  here,  that 
the  imprisonment  was  unlawful  and  void, 
tender  no  issue.  Going  v.  Dinwiddle,  86  Gal. 
633,  25  Pac  129. 

[31  Here  there  Is  no  showing  that  the  war- 
rant Issued  in  the  criminal  libel  case  or  the 
commitment  on  the  oonteqvpt  charge  were 
insufficient-  to  state  a  cause  of  action ;  for. 
in  the  absence  of  contrary  allegatlais.  it 
must  be  presumed  that  the  complaints  undor 
which  the  warrant  was  Issued  stated  facta 
proper  to  give  the  court  Jurisdiction  to  issue 
the  process  under  which  the  arrests  and  im- 
prisonments were  made,  and  that  th^  were 
made  In  the  l^al  execution  of  a  lawful  au- 
thority. Donati  v.  Blghettl.  9  Cal.  App. 
46,  97  Pae.  112a 

Nor  does  the  complaint  shov  that  Oie  Jndg- 
menta  rendered  in  either  of  the  prosecutions 
complained  of  have  ever  hem  directly  at- 
tacked, or  that  thejr  do  not  stand  In  fall 
force  and  effect 

[4]  An  action  for  fiilse  imprisonment  does 
not  lie  for  an  Imprisonment  in  due  course  of 
regular  proceedings  of  a  court  ba^ng  Juris- 
diction of  the  ottense.  19  Cjc  339. 

For  the  reasons  given,  flK  Jndcmoit  la  af- 
firmed. 

We  concur:  SEAWELU  Presiding  Si>0- 
Uoe  pro  tern.;  OICHASDS,  J. 
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Ex  farts  SHEPARD.    (Cr.  759.) 

(District  Court  of  Appeal,  Second  District, 
Division  2.  California.  Jan.  7,  1921.) 

1.  Heaitt  ^24--Mer«  syspiclon  that  peraoa 
baa  Iselabis  dlssaae  aot  sunelaat  to  glva 

ofllMr  "reason  to  bellsva"  so. 
Mere  aaspicion  that  an  individoal  is  af- 
flicted with  an  iaolable  disease  is  not  saffident 
to  jive  a  health  officer  "reason  to  belieTe" 
that  such  person  is  so  afflicted,  iind«T  Pol.  Code, 
I  29T9a,  maldng  it  the  dnty  of  health  officers  to 
protect  the  puUle  as^st  spread  of  such  dis- 
eaae  from  persraa  wlunn  such  eflleen  have 
'^reason  to  beUere'*  are  afflieted  vUSi  audi  dis- 
eases. 

2.  Health  «=>24— Woman  charged  with  being 
prattltyta  and  smpoetad  of  haying  venereal 
disease  was  Inpreporty  detailed. 

That  a  woman  had  offered  to  indulge  In  sex- 
ual Intercourse  for  a  consideration  and  bad 
been  charged  with  conducting  a  honse  of  pros- 
titation,  and  was  snspected  of  having  a  ve- 
nereal disease,  did  not  warrant  her  detention 
in  a  hospital  under  Pol.  Code,  |  297Ua,  making 
it  the  duty  of  health  officers  and  others  to 
take  necessary  measures  to  protect  the  public 
against  the  spread  of  certain  diseases  from 
persons  whom  such  officers  know  or  have  rea- 
son to  believe  to  be  affiicted  with  such  diseases, 
in  tiie  absence  of  other  facts  on  which  to  base 
the  anspieton  that  she  was  so  diseased. 

Application  for  writ  of  habeas  corpus  by 
Irene  Shepard  against  the  Snperlntendant  of 
the  Mission  Valley  Hospital  of  San  Dtogo;, 
Petitioner  discharged. 

A.  W.  Treadwell  and  W.  M.  Tompkins, 
both  of  San  Diego,  for  petitioner. 
C.  G.  Selleck,  of  San  Diego,  for  respondent. 

WORKS,  jr.  Ibe  petition  in  this  matter  Is 
presented  hj  a  friend  of  Irene  Sbepard,  and 
alleges  that  fhe  latter  la  beld  undw  quar- 
antine and  Isolation  by  the  respondent^  Dr. 
Alex  M.  Leaem,  but  that  she  Is  not  afflicted 
with  any  disease  qoarantlnable  or  iaolable 
under  the  law.  It  is  further  alleged  that  the 
nsirandent  has  no  information  of  the  existr 
ence  hi  Mrs.  Sbepard  "of  mch  diseases  as 
may  *  «  *  be  made  the  cause"  fbr  her 
quarantine  and  isolation. 

^e  respondent,  by  his  retnm  to  the  writ, 
all^s  that  Mrs.  Shepard  ia  isolated  in  a  hos- 
pital under  his  charge,  "suspected  of  being 
infected  with  a  contagious,  infectious,  and 
communicable  disease,  namely,  syphilis  and 
gonococcus  Infection";  that,  in  his  opinion, 
"it  is  now  necessary  to  isolate  the  said  Irene 
Shepard  until  an  examination  Is  made  to  de- 
termine whether  said  Irene  Shepard  is  in- 
flicted with  said  diseases,  or  either  of  them" ; 
and  "that  there  Is  reasonable  cause  to  be* 
liere  that  she  is  so  Infected."   He  further 
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alleges  that  Mrs.  Shepard  refuses  to  submit 
herself  to  the  desired  examinatlOD. 

The  circumstances  under  which  the  wo- 
man Is  detained,  stating  them  most  favorably 
to  the  contention  of  respondent  and  disre- 
garding Mrs.  Shepard's  denials,  are  shown 
by  the  evidence  presented  to  us  to  be  these : 
A  deputy  sheriff  was  told  by  three  negro 
sailors  that  there  were  some  girls  to  be  found 
at  the  residence  of  Mrs.  Shepard.  The  sail- 
ors then  pointed  out  the  honse,  she  being  In 
front  of  the  place  at  the  time.  Two  days  lat- 
er the  deputy  went  to  the  house  and  remain- 
ed there  about  two  minutes.  While  there  be 
asked  Mrs.  Shepard  If  she  would  Indulge  In 
sexual  intercourse  with  him  for  a  considera- 
tion, and  she  said  she  would.  It  then  was 
arranged  that  the  deputy  should  return  lat- 
er to  commit  the  act  Some  days  afterward, 
another  officer,  under  whom  the  deputy  sher- 
iff had  been  working,  swore  to  a  complaint 
against  Mrs.  Shepard,  charging  her,  in  due 
form,  with  conducting  and  maintaining  a 
house  for  the  purpose  of  aasignatton  and 
prostitution.  She  was  thereupon,  but  with- 
out warrant  or  other  legal  process,  taken  to 
the  city  Jail,  where  she  remained  but  about 
ten  minutes.  At  the  end  of  that  time  she 
.was  ordered  by  respondent  to  be  taken  to 
the  city  hospital.  In  whidi  she  has  since  been 
detained. 

[1,  2]  If  the  respondent  has  any  power  to 
deprive  Mrs.  Shepard  of  her  liberty,  that 
power  la  to  be  predicated  upon  the  provisions 
of  section  2979a  of  the  Political  Code,  which 
makes  It  the  duty  of  health  officers  and  oth- 
ers to  take  neoessary  measures  to  protect  the 
public  against  the  qnread  of  certain  dlsea»- 
es  from  persons  whom  such  officers  know  or 
have  reasmi  to  believe  are  afflicted  with  audi 
diseases.  There  la  certainly  nothing  In  the  rec- 
ord here  to  show  that  the  re^ndent  fcnowa 
Mrs.  Shepard  to  be  diseased,  and  we  cannot 
see  that  he  has  sufficient  reason  to  believe 
that  she  Is  diseased.  Paying  Just  regard  to  the 
constitutional  guaranties  ot  the  right  to  per- 
sonal liberty  and  personal  secarlty,  It  must 
be  asserted  that  more  than  a  mere  suspicion 
that  an  Individual  is  afflicted  with  an  Isola- 
ble  disease  ia  necessary  to  £lve  an  officer 
"reasm  to  believe"  that  such  person  is  do  af- 
flicted. The  circumstances  disclosed  to  us 
here  are  ladchig  in  the  elements  necessary 
to  establish  even  a  well-defined  suspicion 
that  Mrs.  Sbepard  is  diseased  as  alleged  in 
the  return.  The  facts  before  us  come  within 
the  purview  of  the  language  of  the  court  in 
Ex  parte  DlIlMi,  1S6  Pac.  170. 

It  is  ordered  that  Mrs.  Shepard  be  dis- 
charged from  the  custody  of  the  respondent. 


We  concur : 
CEAIG,  J. 


Fim«ATSON,     P.  J.; 
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DUNN  et  al.  V.  HITE  et  al.    (No.  2464.) 

(Supreme  Oourt  of  New  Mexico.  Jan.  8,  1921. 
ReheariDf  Denied  March  2, 1921.) 

(ByUalnu  ly  th«  Court.) 

1.  Cbattel  mortgaget  ^243— Mortvage  to  ae- 
oura  note  slgaad  as  aurety  hM  not  aaparaad- 
ed  by  aabsequent  agreMiaat. 

Where  A„  signs  a  not*  aa  mrety  for  B., 
payable  to  and  givea  a  cbattel  mortgage  on 
property  owned  by  him  to  aecure  the  pavmeot 
of  the  note  on  which  he  ia  aarety,  and  B.  also 
gives  a  chattel  mortgage  on  property  owned  by 
him  to  aecnre  the  payment  of  the  note,  and 
later  the  maturity  of  the  note  fa  approaching, 
and  A.  and  B.  -  enter  into  a  written  contract 
with  C,  by  the  terma  of  which  it  is  agreed  that 
B.  ii  to  aell  all  hia  cattle  to  D.  at  a  giTcn  price 
per  bead,  and  payment  for  the  aame  ia  to  be 
^plied  an  the  note,  and  A.  agreea  that,  if 
the  money  received  ia  not  anfficlent  to  pay  the 
note,  he  will  give  his  in^vidual  note,  due  in 
six  months  thereafter,  and  aecure  the  aame 
by  chattel  mortgage,  and  B.'a  cattle  are  eold 
under  the  agreement  and  the  money  is  applied, 
and  there  remains  a  deficiency,  and  A.  refuses 
to  carry  oat  the  terma  of  the  aubaequeot  con- 
tract, iteld,  that  the  aubaequent  contract  did  not 
supersede  and  cancel  Hie  original  note  and 
mortgage,  and  that  C.  had  a  right  to  proceed 
by  foreclosure  thereon. 

2.  Contranta  ^97(1,2),  134  —  Obtalaad  by 
fraud,  ate.,  nay  be  ratHlad,  bat  ut  Illegal 
contracts;  ratification  of  voidable  contract 
with  fall  notloe  hold  eondnslvo. 

Contracts,  illegal  because  opposed  to  atat- 
nte,  or  to  public  policy,  or  to  good  morale,  can- 
not be  ratified;  but  contracts  obtained  ac- 
tnal  fraud,  by  undue  inflnence,  by  breach  of 
fiduciary  duty,  and  the  like  may  be  confirmed 
or  ratified.  If  a  party  possesBing  the  remedial 
right  to  have  a  contract  avoided  on  the  ground 
of  fraud  baa  obtained  full  knowledge  of  all  the 
material  facts  involved  in  the  transaction,  has 
become  fully  aware  of  its  imperfection  and 
of  his  own  rights  to  Impeadi  it,  or  ou^t  and 
might,  wiUi  reaaonable  diligence  become  so 
aware,  and  all  undue  inflnence  is  wholly  ra- 
moved,  so  that  he  can  give  a  perfectly  free 
consent,  and  he  acts  deliberately,  and  with  the 
intention  of  ratifying  the  voidable  transaction, 
then  bis  confirmation  is  binding,  and  his  reme- 
dial right,  defensive  or  affirmative,  ia  destroyed. 

Appeal  from  District  Court,  Lea  County; 
W.  A.  Dunn,  Judge  pro  tem. 

Suit  by  D.  W.  Dunn  and  another  against 
N.  W.  Hlte  and  another  to  f<Mreclo8e  a  mort- 
gaga  From  a  Jadgmrat  of  foreelosuTe,  de- 
fendant named  appeal&  Affirmed. 

J,  C.  Gilbert,  of  Roaw^l,  for  appellant 
Reid,  Herrey  &  Iden,  of  Roew^l,  for  ap- 
pellees. 

ROBERTS,  C.  J.  On  November  11,  1916, 
T.  Lonnle  Hlte  was  Indebted  to  the  firm  of 
Harrison  A  Dunn  in  the  sum  of  ^tproxlmat^ 


ly  f40,000,  which  was  represented  by  a  note, 
secured  by  a  chattel  mortage  on  cattle  owned 
by  the  said  T.  Lonnle  Hite.  The  note  and 
mortgage  had  been  running  for  aotne  time, 
and  bad  been  hypothecated  by  Harrison  dc 
Dunn  with  a  bank  In  Kansas  City.  Mo.  T. 
Lcmnie  Hite  had  been  Indicted  for  larceny 
of  cattle,  and  was  tried  and  convicted,  and 
the  case  was  pending  on  appeal  In  the  Bn- 
preme  Court.  The  Kansas  City  bankers,  so 
Harrison  A  Dunn  represented,  were  dissatis- 
fied with  the  security  and  refused  to  carry 
the  paper  longer.  Mr.  Harrison,  of  the  firm 
of  Harrison  A  Dimn,  on  the  date  above 
named,  came  to  Lea  county  and  had  a  con- 
ference with  T.  Lonnie  Hite,  and  advised  him 
as  to  the  ^tus  of  the  papw  and  that  ttiey 
would  have  to  have  additional  security  In 
order  to  carry  it  longer.  T.  Lonnie  Hite  and 
Harrison  went  together  to  the  residence  of 
N.  W.  Hite,  the  father  at  T.  LcHmie  Hite, 
accompanied  by  a  notary  public,  and  from 
the  findings  of  fact  made  by  the  court  the 
following  may  be  stated  as  the  facts  there 
occurring: 

The  situation  of  the  son  was  explained  to 
the  father,  and  It  was  represented  that  the 
cattle  owned  by  T.  L(»inie  Hite  were  amply 
sufflci^t  to  secure  the  note ;  that  the  Kan- 
sas Cl^  bankers,  however,  were  dissatisfied, 
and  were  pressing  Harrison  A  Dunn  to  take 
lip  the  paper;  that  If  N.  W.  Hite,  the  father, 
would  sign  the  note  with  his  son,  and  gtve 
a  separate  mortgage  on  cattle  owned  by  the 
father  as  additional  security,  Harriaon  A 
Dunn  would  advance  to  the  father  the  sum 
of  (1,600,  which  was  necessary  to  liqiiidate 
an  outstanding  mortgage  on  the  cattle,  and 
that  the  father  would  never  be  called  upon 
to  pay  any  greater  sum  than  the  $1,600 ;  that 
they  would  give  to  the  father  a  written  agree- 
ment to  the  effect  that  he  would  not  be  re- 
quired to  pay  a  further  sum ;  that  the  father 
signed  the  note  and  mortgage,  and  Harris<m 
started  to  write  on  the  typewriter  their 
agreement  which  they  were  to  make,  but  se- 
cured the  old  gentleman's  acguiesc^oe  In  a 
delay  in  preparing  it  imtil  Harrison  returned 
to  Farwell,  Tex.,  at  which  time  he  agreed  that 
he  would  write  out  the  agreement  and  send 
it  to  N.  W.  Hlte.  The  elder  Hite  agreed  that 
Harrison  should  take  the  note  and  mortgage 
with  him.  Harrison  never  aent  to  the  father 
the  said  agreement. 

The  above  facts  were  denied  by  Harrison, 
and  there  was  also  other  proof ;  but,  as  the 
court  found  the  facts  in  accordance  with  the 
foregoing,  they  must  be  accepted.  Early  in 
May,  the  following  year,  and  shortly  before 
the  maturity  of  the  paper,  which  was  to  run 
fur  six  months,  Harrison  A  Dunn,  or  their 
pgent,  visited  Lea  county  and  made  an  agree- 
ment, In  conjunction  with  Serris  A  Tyson,  by 
which  Serris  A  Tyson  agreed  to  buy  all  the 
cattle  owned  by  T.  Lonnie  Hite,  included  in 
the  mortgage,  at  a  given  price  psr  head,  and 
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to  pay  lacb  price  upon  deUvery,  which  money 
was  to  be  credited  on  the  note.  The  follow- 
ing prorlsloa  ot  the  cootract  Is  only  Impor- 
tant here: 

'It  ia  agreed  between  N.  W.  Hlte  and  Go« 
Howard,  asent  for  Harriaon  &  Dunn,  that  in 
the  event  eale  of  tbe  said  T.  L.  Hite  cattle  Is 
made  hj  T.  L.  Hite,  aa  provided  herein,  and  in 
consideration  of  N.  W.  Hite  being  released  from 
the  note  and  mortgage  held  by  Harrison  & 
Dnnn  against  said  cattle,  that  if  there  is  any 
deficiency  between  the  amomit  whldi  aald  cat- 
tle bring  and  the  Harriaon  &  Dtmn  loan,  ttiat 
the  said  N.  W.  Hlte  agreea  to  execnte  a  good 
and  sufficient  chattel  mortgage  on  a  sufficient 
number  of  cattle  separately  owned  by  him,  to 
satisfactorily  secure  tbe  amount  of  the  deficien- 
cy, the  note  to  be  made  bearing  date  June  4, 
1917,  due  six  months  thereafter,  interest  at  the 
rate  of  10  per  cent,  per  annum." 

The  T.  Lonnle  Hite  cattle  were  gathered 
and  sold  according  to  the  terms  of  the  con- 
tract, and  the  amount  realized  was  Insuffi- 
cient to  satisfy  the  note  and  mortgage  by 
something  like  $8,000 :  In  other  words,  after 
applying  the  selling  price  of  the  T.  Lonnie 
Hite  cattle,  the  total  obligation  of  the  Hltes 
then  outstanding,  including  the  $1,600  owed 
by  the  father,  amounted  to  approximat^y 
$8,000.  The  elder  Hlte  refused  to  pay  this 
sum,  and  suit  was  brought  against  both  the 
Kites  to  foreclose  the  mortgages  given  to  se- 
cure the  Indebtedness.  It  was  alleged  that 
T.  Lonnle  Hlte  owned  a  very  small  number  of 
cattle  not  applied  toward  the  paymrat  of  the 
Indebtedness,  v/hlcb  It  was  sought  to  subject 
thereto,  and  to  recover  tbe  balance  from  tbe 
father  under  his  mortgage.  From  the  Judg- 
ment foreclosing  the  mortgage  agabut  N.  W. 
Hite,  he  appeals. 

In  his  answer  to  the  complaint  In  the  fore- 
dosure  suit,  N.  W.  Hlte  set  up  the  facts  as 
to  the  execution  by  him  of  the  original  mort- 
gage, and  claimed  that  he  should  be  relieved 
flrom  liability,  save  and  except  tbe  $1,600,  on 
the  grounds  (1)  that  there  had  been  no  de- 
livery of  the  note  and  mwtgage,  and  (2)  that 
be  had  been  Induced  to  enter  Into  the  con- 
tract by  fraud  and  deceit.  The  appellees  re- 
plied, setting  up  the  subsequent  contract,  and 
allying  that,  by  reason  of  the  recitals  there- 
in contained  and  the  acts  taken  thereunder, 
ai^Uant  was  est<H>ped  from  setting  up  the 
defense.  The  court,  from  the  facts,  conclud- 
ed ^as  a  matter  of  law  that  Ette,  by  his  act  In 
signing  the  subseQuent  contract,  recognized 
the  note  as  a  subsisting  obligation  of  his  own 
and  waived  all  defenses  against  it  There  are 
several  questions  argued,  but  a  consideration 
of  only  two  la  essential  to  a  disposition  of 
the  case. 

[1]  E^st,  It  was  argued  that  the  second 
contract  had  the  effect  to  completely  super- 
sede and  take  the  place  of  the  original  note 
and  mortgage,  and  that  the  suit  should  have 
been  brought  tor  speciflc  performance  of  tbe 
aecond  contract.   Thla  oontentloo,  however. 


Is  without  merit,  as  a  reading  of  the  lan> 
guage  above  quoted  from  the  contract  will 
show.  Such  contract  was  executory,  and  only 
upon  compliance  therewith  by  the  Hites  could 
they  have  claimed  cancellation  of  the  orig- 
inal note  and  mortgages.  If  they  had  de- 
livered the  cattle,  and  N.  W.  Hlte  had  ex- 
ecu  ted  the  new  note  and  mortgage  for  the 
deficiency,  'as  he  agreed  to  do,  then  clearly 
the  original  note  and  mortgage  would  have 
become  of  no  force  and  effect ;  in  other  words, 
would  have  been  satisfied. 

The  next  question  Is  as  to  the  effect  of 
the  subsequent  contract  upon  the  original 
note  and  mortgage  executed  by  N.  W.  Hlte. 
According  to  the  findings  of  the  court,  appel- 
lant had  tbe  right  originally  to  have  avoided, 
or  to  have  set  aside,  the  note  and  mortgage 
on  tbe  ground  of  fraud.  Did  be  lose  that 
ri^t  by  the  subsequent  contract,  In  which 
he  recognized  the  original  note  and  mortgage 
as  valid  and  subsisting,  and  his  liability 
thereon?  , 

[2]  Appellant  argues  that  the  original  con- 
tract was  not  subject  to  confirmation.  In  that 
it  was  Illegal,  because  obtained  in  contraven- 
tion of  the  statutes  of  this  state;  but  there 
is  no  merit  In  this.  The  rule  Is  that  con- 
tracts, illegal  because  opposed  to  statute,  or 
to  public  policy,  or  to  good  morals,  cannot  be 
ratified,,  because  the  ratification  itself  would 
be  equally  opposed  to  statute,  good  morals, 
or  public  policy;  but  contracts  obtained  by 
actual  fraud,  by  undue  Influence,  by  breaclk  of 
fiduciary  duty,  and  the  like,  may  be  confirmed 
or  ratified,  because  the  parties  alone  are  con- 
cerned. See  note  to  section  964,  P<Hn.  Eq. 
Jur.  The  rule  on  the  subject  of  confirmation 
or  ratification  of  a  voidable  contract  Is  stated 
by  Mr.  Pomeroy  (2  Pom.  Bq.  Jur.  |  964)  aa 
follows: 

"Where  a  party  originally  had  a  right  of  de- 
foiae  or  of  action  to  defeat  or  set  aside  a 
traitaactkai  on  the  ground  of  actual  or  con- 
structive fraud,  he  may  lose  sadi  remedial  right 
by  a  subsequent  confirmation,  by  acquiescence, 
and  even  by  mere  delay  or  laches.  Wherever 
a  confirmation  would  itself  be  subject  to  the 
same  objections  aAd  disabilities  as  the  orlginid 
act,  a  transaction  cannot  be  confirmed  and 
made  binding;  for  confirmation  assumes  some 
positive,  distinct  action  or  language,  which 
taken  together  with  the  origioBl  transaction, 
amounts  to  a  valid  and  Unding  agreement.  In 
general  contracts  which  are  void  from  illegality 
cannot  be  ratified  and  confirmed;  contracts 
which  are  merely  voidable  because  contrary  to 
good  conscience  or  equity  may  be  ratified,  and 
thus  established.  If  the  party  possessing  tbe 
remedial  right  has  obtained  full  knowledge  of 
all  the  material  tacts  involved  in  the  transac- 
tion, has  become  fally  aware  of  its  Imperfec- 
tion and  of  bis  own  rights  to  impeach  it,  or 
ought,  and  might,  with  reaaonaUe  dfUgence, 
have  become  so  aware,  and  all  undue  infioenee 
is  wholly  removed  so  that  he  can  give  a  per 
fectly  free  consent,  and  he  acts  deliberately, 
and  with  the  intention  of  ratifying  the  voidable 
ttanaactiei^  than  bis  confirmation  is  binding 
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and  Us  remedial  ri^t,  defendve  or  affirmative, 
Ib  deatroyed." 

Many  cases  are  cited  in  support  of  the  text. 
In  the  case  of  Crooks  r.  Nippolt,  44  Minn.  239, 
48  N.  W.  349,  the  conrt  In  discussing  the  sub- 
ject said: 

"The  invariable  rule  is  that  the  right  to  re- 
scind ma;  be  exercised  upon  discovery  of  the 
fraud;  that  any  act  of  ratification  of  a  con- 
tract, after  linowledge  of  facts  authorizing  re- 
scission, amounts  to  an  affirmance,  and"*  termi- 
nates the  right  to  rescind." 

These  authorities  It  seems  to  us,  are  con- 
cluslre  upon  the  questl(m  here  presoited. 
By  the  second  contract  N.  W.  Hite  recognized 
the  TiUIdlty  of  the  original  note  and  mort- 
gage, and  his  liability  there<m,  and  the  conrt 
was  r^ht  in  entering  Judgmoit  against  him. 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed;  and  it  is  so  ordered. 

PABKEB.  and  RAYNOLDS,  JJ..  concur. 


STATE  V.  STEENSLAND.   (No.  3184.) 

(Supreme  Court  of  Idaho.  March  1,  1921.) 

.  I.  Criminal  law  4s>l45V2t  New,  vol.  12A  Kay- 
No.  Series— Limftatioa  statutes  bar  orimiaal 
prosecutions  while  as  to  dvll  actiooi  tliay  ara 

statutes  of  repose. 

Statutes  of  limitation  in  criminal  cases  dif- 
fer from  those  in  civil  cases,  in  that  in  civil 
cases  they  are  statutes  of  repose,  while  in  crim- 
inal cases  they  create  a  bar  to  the  prosecutiou. 

3.  Crfninal  law  ^145/2.  New,  vol.  I2A  Key- 
No.  Series— Time  of  oommlsslon  of  offensa 
Jurisdictional  fact  wrfiara  ofTeBSe  sulljeet  to 
iimitatios. 

The  time  within  whidi  an  offense  is  commit- 
ted is  a  Jarisdictional  (act  in  all  casea  subject 
to  Hmitation. 

3.  Criminal  law  «=a300  —  Plea  of  not  lullty 
raises  iasao  of  limitation. 

A  plea  of  not  guilty  raUes  the  issue  of  the 
bar  of  the  statote  of  limitations  in  all  cases 
where  the  prosecntion  ofr  the  oSeoM  Is  sobject 
to  limitation. 

4.  Crimiaai  law  «s»335— Where  Issue  of  limi- 
tation raised  by  plea  of  not  flulity,  time  of 
commission  of  offense  must  ba  proved  by 

state. 

Where  the  issue  of  the  statute  of  limita- 
tions is  raised  by  a  plea  of  not  guQty,  the  time 
when  the  offense  was  committed  becomes  a  ma- 
terial element  in  the  case,  and  proof  mast  be 

made  by  the  state  tending  to  sbow  that  its  right 
to  prosecute  and  punish  for  the  offense  alleged 
in  the  indictment  or  information  is  not  barred. 

Appeal  from  IHstrict  Conrt,  Gooding  Coun- 
ty; Wm.  A.  Babcock,  Judge. 


A.  J.  Steoudand  wan  coDTicted  of  trans- 
porting intoxicating  liquor  Into  a  prohibition 
district,  and  he  appeals.  Berersed,  with  di- 

rectlOTS. 

BIsseU  ft  Bird,  of  Gooding,  f<»'  appelant 
Boy  Ll  Blade,  Atty.  G&x^  and  James  L. 
Boone,  Asst.  Atty.  Oen.,  fiir  the  State. 

RICE.  O.  J.  On  November  12,  1917,  an 
Information  was  filed  in  the  district  court, 
charging  that  appellant  on  or  about  the  5th 
day  of  October,  1916,  will  fully  and  unlaw- 
fully transported  intoxicating  liquors  into  a 
prohibition  district  of  the  state.  Ai^llant 
entered  a  plea  of  not  guilty,  and  upon  the 
trial  was  convicted.  He  has  appealed  from 
the  judgm^t. 

The  crime  charged  by  the  informatiMi  is 
In  this  state  a  misdemeanor. 

C.  S.  H  8708,  8704,  and  870S,  read  as  fol- 
lows: 

"See.  8703.  An  faidictment  for  angr  misde- 
meanor must  be  found  within  one  year  after  its 

commission. 

"Sec.  8704.  If,  when  the  offense  is  committed, 
the  defendant  is  out  of  the  state,  the  indict- 
ment may  be  found  within  the  term  herein  litp- 
ited  after  his  coming  within  the  state,  and  no 
time  during  which  tiie  defendant  is  not  an  in- 
habitant of,  or  usually  resident  within,  the 
state  is  part  of  the  limitation. 

"Sec  8705.  An  indictment  is  found,  within 
the  meaning  of  this  article,  when  it  is  presented 
by  tbe  grand  jury  In  open  cour^  and  there  re- 
ceived and  filed.** 

It  Is  provided  by  C.  S.  S  8812,  that  the 
provisions  of  the  Code  In  relation  to  indict- 
ments shall,  as  near  as  may  be,  apply  to 
Informations  upon  all  prosecutions  and  pro- 
ceedings thereon. 

[1  ]  Statutes  of  limitation  In  criminal 
cases  differ  from  such  statutes  in  dvll 
cases,  in  that  in  civil  cases  they  are  statutes 
of  repose,  while  In  criminal  cosps  they  create 
a  bar  to  the  prosecution.  1  Wharton's  Crlm. 
Proc.  (10th  Ed.)  §  367,  p.  415;  Moore  t.  State, 
43  N.  J.  Law,  203,  39  Am.  Sep.  658;  17  R. 
C.  L.  8  56,  p.  704. 

The  first  question  presented  by  the  record 
is  whether  the  information,  having  alleged 
that  the  misdemeanor  was  committed  more 
than  a  year  before  the  Information  was  filed, 
falls  to  state  a  public  offense  and  Is  there- 
fore Insufficient  to  support  a  judgment  of 
conviction.  Upon  this  question  the  antboc- 
ities  are  in  conflict.  In  nrany  Jurisdictions 
it  ia  held  that,  If  the  state  relies  upon  an 
exertion  to  remove  the  bar  of  the  statute, 
it  Is  bicumbent  upon  the  state  to  plead  and 
prove  the  exception.  People  v.  Miller,  12 
Cal.  291;  People  v.  Gregory,  30  Mich.  371; 
Vaughn  v.  Congdon,  56  Vt.  Ill,  48  Am.  Rep. 
758;  State  v.  Robinson,  29  N.  H.  274;  Me- 
Lane  v.  State,  4  Ga.  335;  State  r.  Ball,  30 
W.  Ta.  382.  4  S.  E.  646;  State  t.  Rust,  8 
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Blackt  (Ind.)  195;  OarrlsoD  t.  People,  87 IIL 
©6;  Lamkln  v.  State,  84  lU.  BOl ;  People  v. 
Hatllierg,  259  lU.  602, 102  X.  £1. 1006 ;  White 
T.  State,  4  Tex.  App.  488;  State  t.  Shaw,  113 
Tenn.  536,  82  S.  W.  480;  State  r.  Blschoff, 
140  Id.  748,  84  South.  41;  State  T.  Drum 
(Ma)  217  S.  W.  23;  State  T.  Colvln  (Mo.) 
223  S.  W.  58S;  Letcher  t.  State.  150  Ala. 
69,  48  South.  805,  17  Ann.  Cas.  716;  V.  S.  r. 
Owen  (D.  C.)  32  Ted.  534. 

In  some  jurisdictions  It  is  held  t  Jurls- 
^ctlonal  prerequisite  to  prosecution  and  pun< 
IshmGnt  that  the  Indictment  or  information 
show  that  the  offense  was  committed  within 
the  i»ertod  of  limitation,  and,  If  an  exception 
he  relied  upon,  the  existence  of  the  exception 
which  removes  the  bar  of  the  statute.  People 
V.  Miller,  supra;  Vaughn  v,  Congdon,  su- 
pra ;  Pet^Ie  t.  Gregory,  snpra ;  Ex  parte 
Hoard,  63  Tex.  Cr.  R.  519,  140  S.  W.  449. 

In  People  v.  Miller,  supra,  It  Is  said : 

"The  object  of  pleading  is  to  apprise  a  par^ 
ni  tbe  predsB  charge  made  against  him,  and  to 
enable  him  to  defend  himself  and  to  avail  hkn- 
aelf  of  all  Us  legal  rights  and  privileges.  It  Is 
generally  tme  that  eveir  essential  fact  most 
he  stated  in  the  indictment;  and  this  means 
«ver;  fact  material  to  tbe  offense  of  which  the 
party  may  be  convicted;  and  tbe  allegation  of 
a  da;  within  the  period  of  limitation  is  ma- 
terial, whenever  the  offense  is  subject  to  tim* 
iUtioD.   •   *  * 

"It  is  tnie  that  the  statute  of  limitations 
excludes  from  computations  tht  time  the  de- 
fendant msj  b«  out  of  the  state,  but  the  rule 
is  that  this  exception  must  be  stated  in  the 
pleading.  Frinia  iEacie,  the  lapse  of  time  is  a 
good  defmse,  and  if  the  statutory  exception  is 
relied  on.  the  state  diould  set  it  Dp.  This  is 
the  rule  in  civil  pleadings  under  our  system, 
and  U  is  not  less  strict  In  criminal  cases." 

Opposed  to  this  view  Is  the  case  of  U.  S. 
V.  Goofc.  17  Wall.  168,  21  L.  Ed.  538.  In  this 
case  it  is  said: 

"Accnsed  persons  may  avail  themselves  of 
the  statate  of  limitations  by  special  plea  or  by 
evidence  under  the  general  issne,  but  courts  of 
justice,  if  the  statute  contains  exceptions,  will 
not  gnash  an  indietment  because  it  appears 
upon  its  face  that  it  was  not  found  within  tbe 
period  prescribed  in  the  limitation,  as  such  a 
proceeding  would  deprive  the  prosecutor  of  the 
right  to  reply  or  give  evidence,  as  the  case  may 
be,  that  tbe  defendant  fled  from  justice  and 
was  within  tbe  exception.  United  States  v. 
White,  5  Cranch  (C.  O.)  60;  State  v.  Howard, 
15  Rich.  (S.  C.)  282.  Nor  is  it  admitted  that 
any  different  rule  would  apply  in  the  case  even 
if  the  statate  of  limitations  did  not  Contain  any 
exception,  as  time  is  not  of  the  essence  of  the 
offense;  and  also  for  the  reason  that  the  ef- 
fect of  the  demurrer,  if  sustained,  would  be  to 
preclude  the  prosecutor  from  giving  evidence, 
as  be  would  have  a  right  to  do,  under  the  gen- 
eral issue,  to  show  that  tbe  offense  was  conunit- 
ted  within  two  years  next  before  the  indict- 
ment wna  found  and  filed." 

See,  also.  State  v.  Unsworth,  85  X.  J.  Law, 
237,  88  AtL  1097;   Flacker  v.  People.  26 
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Colo.  306,  57  Pac.  1087;  Pec^le  t.  Bailey, 
103  Misc.  Rep.  366.  171  N.  T.  Supp.  304. 

The  theory  of  these  cases  appears  to  be 
fundamentally  that  time  Is  not  of  the  es- 
aence  oS  the  offense;  that  the  statute  of 
Hmitattons  offers  a  defense  of  which  tbe  ac- 
cused may  take  advantage  at  the  trial  w 
which  he  may  waive;  and  that  a  showing 
upon  the  trial  by  the  accused  that  the  stat- 
ute has  run  Is  subject  to  rebuttal  by  the 
state.  . 

[2]  We  are  of  the  i^dnltm,  however,  diat 
the  statute  does  not  <rfrer  a  prtvUege  which 
requires  any  action  on  tbe  part  of  the  a& 
ciised  either  to  accept  or  reject;  that,  on 
the  contrary,  the  state  has  setfi  fit  to  de- 
prive itself  of  the  rl|^  to  prosecute  In  all 
cases  cfHulng  within  the  terms  of  tbe  Btat>. 
ute;  and  that  the  time  within  which  an 
offense  is  committed  thus  becmnes  a  juris- 
dictional fact  in  all  cases  subject  to  limita- 
tion. 

The  ensepticm  antalned  in  the  statute  Is 
not  one  enacted  for  the  benefit  of  the  ac- 
cused, but  for  the  benefit  of  the  state.  By 
C.  S.  {  8708,  It  is  provided  that  the  indict- 
ment must  be  found  within  oae  year  after 
tbe  commlscdon  of  tiie  offense  when  it  Is  ^ 
misdemeanor.  But  it  la  provided  in  C.  S.  f 
S701,  that  the  state  does  not  grant  this 
absolute  bar,  but  reserves  to  Itself  tbe  right 
to  prosecute  and  punish  in  cases  where  a 
defendant  was  absent  from  the  state  when 
the  crime  was  committed  and  when  the  ac- 
cused was  absent  or  not  usually  resident 
within  the  state  during  a  portion  of  the 
time,  and  there  la  excluded  from  the  com- 
putation such  period  of  time  as  the  accused 
may  be  absent  or  not  usually  resident  In 
the  state.  The  exception  being  for  the 
benefit  of  the  state,  it  Is  incund>ettt  upm  the 
state  to  show  that  It  obtains. 

Where  an  Information  charges  that  a  mis- 
demeanor was  committed  more  than  a  year 
before  the  filing  thereof.  It  Is  subject  to 
demurrer.  Under  C.  8.  |  8870,  the  defendant 
may  demur  to  the  Indictment  when  It  ap- 
pears on  the  face  thereof  that  it  contains 
any  matter  which,  if  true,  would  constitute 
a  legal  bar  to  the  prosecution. 
C.  S.  S  8S7S,  is  as  follows: 

"When  the  objections  declared  grounds  of 
demurrer  by  this  article  appear  upon  the  face 
of  the  indictment,  they  can  only  be  taken  by 
demurrer,  except  that  the  objections  to  the 
jurisdiction  of  the  court  over  the  subject  of 
the  indictment,  or  that  the  facts  stated  do  not 
constitute  a  pnbllc  offense,  may  be  taken  at  the 
trial  under  the  plea  of  not  gnil^,  or  after  the 
trial  in  arrest  of  Judgment." 

13,  ♦]  Since  there  may  be  conditions  exist- 
ing under  which  the  accused  may  be  tried 
and  convicted  of  an  offense  committed  prior 
to  the  statutory  period  of  limitation,  It 
does  not  necessarUy  follow  that  the  court  is 
without  Jurisdiction  to  proceed  In  a  case 
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though  the  Indictment  or  Information  al- 
leges the  offense  was  committed  prior  to 
the  statutory  period.  Under  section  8878, 
snpra,  a  plea  of  not  gnllty  presents  as  an  Is- 
sue of  fact  the  questl<m  of  the  har  of  the 
statute.  Where  the  Issue  Is  so  raised,  upon 
the  trial  the  state  must  prove  the  commis- 
sion of  the  (rffense  within  the  statutory  pe- 
riod, or  the  existence  of  conditions  which 
preserve  the  right  in  the  state  to  prosecute 
after  the  time  limited  by  the  statute.  State 
T.  BlsChoff  (La.)  snpra. 

In  the  case  at  bar,  tiie  evidence  at  the  trial 
showed  the  commissi  on  of  the  ofTense  on  or 
about  the  date  alleged  In  the  information, 
which  was  more  than  a  year  before  the  fll- 
Ing  of  ^e  Informatltm.  Tbe  evidence  shows 
■that  appellant  was  in  the  state  at  the  time 
of  the  commlsslai  of  Oie  offense.  There  is 
no  evidoice  to  show  or  tending  to  sbow  that 
after  the  onnmisslon  of  the  offoise  appellant 
was  absent  from  the  state  at  any  time  be- 
fore the  InftHinatlou  was  filed.  Them  ia 
tiieref<Mre  an  entire  absence  of  evidence  to 
show  or  tending  to  Aow  the  right  of  tiie 
state  to  iRVsecute  for  the  ottenae.  See 
Hughes  &  Co.  r.  Commonweidtli  (Ey.)  101 
S.  W.  1191;  GiU  v.  State.  88  Ark.  624^  Peo- 
ple V.  Heym,  39  Gal.  App.  244, 178  Pac.  965. 

The  Judgment  is  reversed.  Since,  how- 
evOT,  aivellant  dUt  not  demur  to  the  In- 
fmnation,  but  raised  the  question  of  the 
statute  of  limitatlonB  by  his  plea  of  not 
guilty,  the  court  will  not  order  that  be  be 
dlsdiarged  from  custody,  bat  win  direct  a 
new  trial,  leaving  it  to  the  prosecntii^  at- 
traney  to  move  to  dismiss  tba  case  should 
be  cmslder  that  he  cannot  produce  snfflcdent 
evidence  to  justify  another  trial. 

BUDGB,  IfoOABTHT,  DUNN,  and  LBE^ 
32^  concur. 


ROBERTS  at  al.  v.  SOUTHWESTERN 
SURETY  INS.  CO.   (No.  10020.) 

(Supreme  Court  of  Oklahoma.   Feb.  15.  1921. 
Behearing  Denied  March  15,  1921.) 

(8yUahu»  &y  the  Court.} 

Trial  «=^I70— Plalatiff  estltM  to  reeover  oa 
piMirilngt,  has  right  to  ilirect«l  vsrdlot  la 
absenoe  of  evIdHoe  sustainlis  affirmative  de- 
feases. 

Where,  under  the  pleadings,  the  plaintiff  is 
entitled  to  recover  unleBs  certain  affirmative 
defuses  pleaded  by  the  defendant  are  sus- 
taiiied,  and  when  no  evidence  is  produced  rea- 
sonably tending  to  support  such  defenses,  a 
verdict  should  be  directed  in  favor  of  the  plain- 
tiff. 

AK>eal  from  District  Court,  Seminole 
County;  Qeo.  O.  Crump,  Judge. 


Action  by  the  Southwestern  Sure^  Insur- 
ance Company  against  Jantes  Boberts  and 
others.  Judgment  for  jdaintlff,  and  defend- 
ants appeal.  Afltemed. 

O.  Guy  CutUp,  Thos.  J.  Horsley,  and  Jas. 
H'.  Cobb,  all  of  Wewoka,  for  plaintiffs  In 
error. 

£}.  D.  Reasor,  of  Shawnee,  for  defendant 
in  error. 

NICHOLSON,  J.  The  Southwestern  Sure- 
ty Insurance  Company  instituted  this  action 
In  the  district  court  of  Seminole  county 
against  the  plaintiffs  In  error,  to  recover  the 
sum  of  $1,600,  and  interest  and  attorney's 
fees  upon  a  promissory  note.  The  defendant 
James  Boberts  filed  his  s^arate  answer,  in 
which  he  admitted  the  execution  of  the  note, 
and  pleaded  that  he  bad  made  certain  pay- 
ments thereon  for  which  credit  had  not  been 
given.  The  defendants  R.  B.  Wood,  S.  P. 
Freellng,  J.  Coody  Johnson,  and  T.  S.  Cobb 
filed  their  separate  answer  in  which  they 
adopt  the  separate  answer  of  James  B(A>ert8» 
and  In  addltl<m  pleaded  afflrmatlvdy  as  fol- 
lows: 

"For  a  further  defense  these  defendants  al- 
lege that  Borne  time  Just  prior,  the  exact  time 
not  being  now  known  to  these  defendants,  to 
the  22d  day  of  January,  A  D.  1913,  the  time 
wtien  said  note  sued  on  In  this  case  was  made, 
one  Sam  Boberts.  a  son  of  the  defendant  James 
Boberts,  was  emplf^ed  as  clerk  In  die  Secu- 
rity State  Bank  of  Wewoka,  OU.,  and  as  sudi 
derk  was  under  bond  for  the  faithful  pefform- 
ance  of  all  duties  as  such  deA,  and  that  he 
was  bonded  by  the  plaintiff  company  herein; 
that  at  some  time  just  prior  to  the  time  the 
note  sned  on  herein  was  made  and  after  the 
time  said  Sam  Boberts  was  bonded  by  plain- 
tiff, be  made  defalcation  and  embezzled  some  of 
the  funds  of  said  Security  State  Bank,  and 
that  said  plaintiff  as  iiunirer  of  said  Sam  Bob- 
erts was  called  upon  to  make  good  die  sbortage 
and  defalcations  at  said  bank;  that  said  plain- 
tiff sent  its  attorney,  whose  full  name  is  to 
these  defendants  unknown,  but  these  defend- 
ants say  that  said  attorney's  last  name  is  Fos- 
ter, but  his  given  name  is  not  at  this  time 
known  to  defendants,  to  the  town  of  Wewoka. 
and  that  said  attorney,  as  agent  and  attorney 
for  the  plaintiff,  negotiated  with  these  defend- 
ants, and  agreed  to  accept  the  note  sned  on 
herein  upon  an  agreement  and  understandlns 
that  the  said  plaintiff  herein  compound  or  ccm- 
ceal  such  crime  of  embezs^ement,  and  plaintiff 
further  agreed  not  to  prosecute  said  Sam  Bob- 
erts if  these  defendants  should  sign  said  note, 
plaintiff  further  agreed  to  abstain  from  any 
prosecution  and  agreed  to  withhold  all  evi- 
dence of  said  crime.  That  the  only  contidera- 
tion  for  the  giving  and  making  of  said  note 
was  the  agreement  of  the  plaintiff  herein  to 
abstain  from  any  criminal  prosecution  of  the 
said  Sam  Boberts  for  the  crime  of  embezde- 
ment;  that  by  reason  of  the  aforegoing  facts 
the  said  contract  and  note  sued  on  herein  is 
wholly  null,  void,  and  unenforceable  in  a  court 
of  law  or  equity." 
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Aftor  botti  parties  bad  rested,  It  having 
been  Shown  that  credit  had  been  given  for 
all  payments  made  by  the  dtfendant  Rob- 
erts, the  court  directed  the  Jury  to  return 
a  verdict  for  the  plaintiff  for  the  sum  of 
$1,616.67. 

The  plalntiffa  In  error  urge  as  ground  for 
revereal  that  the  trial  court  erred  In  per- 
emptorily Instructing  a  verdict  tor  the  plalu- 
tlff  In  face  of  controverted  qnestLoDS  of  fact 
The  only  witness  who  testified  In  regard 
to  the  cmiBtderatlon  for  the  note  was  James 
Roberta,  principal  thereon,  and  his  testimo- 
ny does  not  show  that  there  was  an  agree- 
ment upon  the  pert  of  the  surety  company 
to  not  i^veecate  his  son,  Sam.  That  part 
of  bis  testlnumy  bearing  ap<m  that  Issne  is 
as  follows: 

**Q.  Jurt  tell  the  jnry,  Mr.  Roberta,  what  Mr. 
Foster  said  to  you  at  the  tim^  there  leading  vp 
to  the  ezeeotion  oC  this  note  of  IMOO.  A. 

Mr.  Foster  was  very  nice.  Be  told  me  that 
the  Southwestern  Surety  Compauy  had  no  de- 
sire  to  proaecute  if  it  could  be  aettled,  If  it 
could  be  adjusted,  or  if  adjusted  and  then  sat- 
isfied. Of  course  if  I  had  thought  there  bad 
been  any  prosecution  I  votdd  not  have  settled 
it  that  way. 

"Q.  Did  he  say  whether  or  not  the  South- 
western Surety  Ismrance  Company  would 
prosecute  your  son  Spm  if  you  did  settle  It  or 
adjust  it?  A.  I  don't  know,  he  just  said  that 
they  had  no  desire  to  prosecute  if  they  got 
their  money,  and  if  I  ain't  mistaken  he  sug- 
gested that  I  get  Mr.  Cobb  on  the  note.  I 
think  I  wrote  to  A.  Johnson  to  get  him  to 
sign  it.  Of  course  I  thought  the  matter  was 
bU  adjusted. 

"Q.  Can  you  state  any  more  folly,  Mr.  Rob- 
erts, juit  exactly  what  he  said  or  what  he  said 
in  regard  to  the  prosecution  of  your  son  by 
the  surety  company?  A.  That  the  Southwest- 
ern Surety  Company  didn't  care  about  prose- 
cuting him  if  we  could  fix  the  matter  up,  the 
money  was  what  they  wanted,  and  thought 
maybe  could  get  the  matter  adjusted,  some- 
thing like  that,  In  my  presence." 

Clearly,  this  evidence  did  not  establish  an 
agreement  upon  the  part  of  the  surety  com- 
pany not  to  [Mrosecute  Sam  Roberta,  and  In 
order  for  the  defendants  to  avoid  payment 
of  the  note  because  of  its  Illegality,  it  was 
Incumbent  upoo  them  to  prove  that  an 
agreement  was  made  by  the  surety  company 
to  not  prosecute.  Martin  v.  Tucker,  35  Ark. 
279 ;  Godwin  v.  Crowell,  66  Ga.  566. 

It  is  the  settled  rule  In  this  state  that  It 
Is  error  to  direct  a  verdict  for  the  plaintiff, 
when,  admitting  the  truth  of  all  the  evi- 
dence given  in  favor  of  the  defendant,  to- 
gether with  such  inferences  and  conclusions 
as  may  be  reasonably  drawn  therefrom, 
there  is  enough  competent  evidence  to  rea- 
sonably sustain  a  verdict,  should  the  jury 
find  for  the  defendant.  Haddock  v.  Stlcel- 
ber  &  Mong,  65  Okl.  — ,  165  Pac.  1138.  Sar- 
taln  V.  Walker,  60  Okl.  258,  159  Pac.  1090. 


It  Is  also  the  rule  that  where  under  the 
pleadings,  the  plaintiff  Is  entitled  to  recover 
unless  certain  affirmative  defraises  pleaded 
by  the  defendant  are  sustained,  and  where 
ek)  evldenoe  la  produced  reasonably  tending 
to  support .  such  defenses,  a  verdict  should 
be  directed  In  favor  of  the  plaintiff.  Con- 
will  T.  Eldrtdge,  71  Okl.  — ,  177  Pac.  79. 

We  fall  to  find  any  evidence  in  the  record 
of  an  agreemmt  between  James  Roberts 
and  the  surety  company  whereby  tile  sure^ 
company  agreed  not  to  prosecute  Sam  Rob- 
erts. James  Roberts  does  not  plead  this 
defense  to  the  note.  There  Is  no  evidence 
showing  that  the  other  defmdants  bad  any 
agreemoit  with  the  surety  company,  and  in 
ftict  neither  of  them  testified  at  ttie  trial. 

We  are  of  the  opinion  that  the  defendanta 
ftilled  to  sustain  the  afflrmattve  defense  by 
any  evidencn  of  a  amtract  made  In  Eola- 
tion of  the  statute,  and  that  the  trial  court 
was  right  In  directing  a  verdict  for  the 
plaintiff. 

For  the  reasons  stated,  the  Judgment  ot 
the  trial  court  is  affirmed. 

HARRISON,  O.  J.,  and  PITOHFOBD,  Uo> 
NmLlk  and  EliTINO,  JJ..  ooDCur, 


FAIRBANKS,  MORSE  A  CO.  v.  MILLER 
et  al.    (No.  9934.) 

(Supreme  Court  of  Oklahoma.   Jan.  26,  1921. 
Beheartaig  Denied  Mardi  8,  1921.) 

(avUaiu»  by  th9  Oomt.) 

1.  Trial  «=s>l56(3)— Ob  demarrer  te  evidaaee, 
all  facts  which  evidence  reasonably  tesds  to 
prove  and  all  Inferences  thsrefrom  admitted. 

The  test  applied  to  a  demurrer  to  the  evi- 
dence is  that  all  the  facta,  which  the  evidence 
in  the  slightest  degree  tends  to  prove,  and  all 
inferences  and  conclusions  which  may  be  rea- 
sonably and  logically  drawn  from  the  evidence, 
are  admitted,  and  the  court  cannot  weigh  con- 
flicting evidence,  but  must  treat  that  as  with- 
drawn, which  is  teost  favorable  to  the  demur- 
rant. 

2.  Csatrsflts  «s»279(l)— Temlsr  usaecessary 
whss  reasoRafely  certain  that  It  will  be  rs- 
fusad. 

When  the  tender  of  performance  of  an  act 
is  necessary  to  the  establishment  of  any  right 
against  another  party,  thia  tender  or  offer  to 
perform  is  waived  or  becomes  unnecessary 
when  it  is  reasonably  certain  that  the  offer  will 
be  refused. 

3.  Sales  <&=:>I26(4)— When  rsasossMs  tlsis  ts 
rescind  for  the  Jury  stated. 

Generally,  the  question  of  what  is  a  rea- 
sonable time  to  offer  to  rescind  and  restore  or 
offer  to  restore  merchandise  upon  failure  of 
warranty  is  a  question  of  fact,  which  should 
be  submitted  to  the  jury;  but,  where  it  i«  ap- 


>For  Qthsr  eases  sae  ssme  toplo  and  KI3Y-NUUBBB  in  all  Ksr-Nunbered  PISMt#  aad  Indezss 


Digitized  by  Google 


1081 


195  PACIFIC  BBPOBTER 


(OKL 


innnt  that  tie  ddiv  !■  bo  long  u  to  be  on- 
NawneUe,  then  die  court  shonld  so  dedde,  as 
a  matter  of  law. 

4.  Salas  ^s>445(S)— Evlienea  held  to  raise  )s- 
•m  as  to  whether  oxtoaehin  on  aote  was 
UfM  bayar's '  ancoadltlonal  promise  to  pay 
or  upon  salfer'a  promise  to  remedy  defects. 
Where  a  note  was  given  for  a  iiart  of  the 
purchase  price  of  a  tractor  under  a  vritten 
warranty  and  is  a  suit  upon  the  aame  the  de- 
fendant as  a  defense  pleads  the  cote  was  with- 
out consideration,  in  that  the  plaintiff  had 
breached  the  warranty  because  of  defects  in 
the  tractor  which  rendered  it  wortbless,  and 
it  developed  upon  the  trial  that  the  defendant 
had  discovered  the  defects  complained  of  be- 
fore the  note  matured  and  with  such  knowledge 
reqneated  an  extension  of  the  note,  which  was 
granted  by  written  indorsement,  the  plaintiff 
contending  that  such  extension  waa  upon  the 
unconditional  promise  of  the  defendants  to  pay 
some  when  next  due,  the  defendant  contend- 
ing that  the  plaintiff  promised,  within  the  period 
of  the  extension  to  remedy  the  defects  which 
it  failed  to  do,  and  there  was  competent  evi- 
dence tending  to  support  both  contentions,  held, 
that  this  raised  an  issue  of  fact  for  the  jary 
and  that  the  court  did  not  err  In  submitting  it 
to  the  Jury. 

6.  Appeal  and  error  i^lOOI(l)— Verillol  sap- 
ported  by  evideaoe  not  disturbed. 

In  a  law  action  tried  to  a  jury,  this  court 
will  not  weigh  the  evidence  on  appeal;  but, 
where  there  ta  aigr  evidence  reasonably  tend- 
ing to  support  the  verdtet  and  the  record  pre- 
sents no  reversIUe  error  erf  law  occurring  dur- 
ing the.  trial,  the  verdict  of  the  jury  and  the 
ii^gment  of  t^e  court  dwreon  wfll  not  be  dis- 
turbed. The  judgment  in  the  instant  case  is 
affirmed. 

On  Petition  for  Rehearing. 

6.  Sales  ®=354— Written  costract  prescrlMsg 
terms  snd  conditions  binding  as  to  rights  of 
the  parties. 

A  written  contract  of  sale  prescribing  the 
terms  and  conditions  upon  whidi  an  article  is 
sold  is  binding  on  the  parties  and  Is  the  criteri- 
on by  which  the  respective  obligationa  of  the 
parties  are  determined. 

7.  Sales  «=9288(6),  426— Repair  clause  In  trao* 
tor  warranty  of  oonstruottea  la  warfcnanliko 
manaer  held  aot  to  deprive  purobaser  of 
right  to  rosdad;  giving  not*  la  extaasian  held 
■ot  waiver  of  right  t*  resolad. 

The  written  contract  of  sale  described  the 
artide  as  being  "ana  3fr^  tractor  complete 
with  air  starter,  92,750  engine,"  and  containing 
the  following'  warranty:  "Seller  hereby  war- 
ranta  the  engine  named  herein  ahall  be  tested 
at  its  factory  before  shipment  and  shall  develt^ 
its  rated  horse  power.  That  the  engine  shall 
be  made  of  good  material  and  in  a  workman- 
like manner.  That  repairs  required  any  time 
within  one  year  from  date  of  first  starting  will 
be  furnished  to  the  buyer  f.  e.  b.  Beloit,  Wis- 
consin, without  charge,  provided  investigation 
shows  such  repairs  are  necessary  by  inherent 
defects  of  either  material  or  workmanship  of 
the  machine  furnished,  but  the  seller  assumes 


no  liability  no«  will  be  responalUe  tor  dam- 
ages or  delays  caused  1^  sodi  defective  materi* 
al  or  workmanship,  nor  will  seller  make  any 

allowance  for  repairs  or  alterations  made  by 
others,  unless  same  are  made  with  its  written 
consent"  Held,  that  the  purchaser  has  the 
right  to  rescind,  within  a  reasonable  time,  the 
contract  of  sale  wherein  the  tractor  failed  to 
comply  with  the  description  and  warranty  as 
set  out  in  said  contract,  after  the  seller  has 
failed  to  make  good  the  warranty;  and  the 
giving  of  a  [womissOTy  note  in  settlement  of  the 
balance  due  on  the  purchase  price  of  said  trac- 
tor and  securing  an  extension  of  time  of  pay- 
ment, relying  upon  promises  of  seller's  em-  - 
ployees  that  the  warranty  contained  in  the  writ- 
ten contract  of  aale  wiU  be  made  good,  does  not 
wuve  the  right  ot  t^e  purchaser  to  rescind. 

8.  Sales  «»266,  267— Warranty  Implied  of  lit- 
■est  for  purpose  aad  corresponding  to  de- 
soriptloa;  express  warranty  haid  wH  to  ex- 
dude  Implied  warranty  of  fltMSs  ud  aor- 
respondlng  with  desoriptloa. 

An  express  warranty  in  a  contract  of  sale 
usually  excludes  an  implied  warranty;  but,  in 
the  sale  of  machinery'  under  a  written  contract 
of  sale,  in  addition  to  the  express  warranty 
contained  in  the  written  contract,  there  is  an 
implied  warranty  that  such  madiine  or  arti- 
cLb  shall  rairrespond  with  the  description  eon* 
tained  in  the  written  contract  of  sale,  and  that 
the  same  is  suitable  to  perforin  the  ordinary 
work  for  which  the  described  article  is  made 
or  manufactured;  and  such  an  implied  war- 
ranty doea  not  contradict  nor  conflict  with  .tho 
express  warranty. 

9.  CoHtraots  «s»l53,  15^  182— CoMtnied  t* 
give  legal  effoct  to  pravMMt;  to  he  raaaaa- 
ably  construed;  coaflMlM  elaaies  ta  be  raB> 

OBciled  If  possible. 

Every  contract  mnst  be  construed,  if  possi- 
ble, to  give  effect  to  each  and  every  provision 
thereof;  but  courts  will  not  indulge  in  a  con- 
struction of  a  contract  which  wiD  render  the 
same  unreasonable  while  another  will  do  jus- 
tice to  both  parties,  and  while  clauses  in  a 
contract  apparentiy  repugnant  must  be  recon- 
ciled if  it  can  1m  done  by  any  reasonable  eou- 
structioQ,  yet,  if  a  subsequent  clause  is  ir- 
reconcilable with  a  former  dause,  and  repug- 
nant to  the  general  purpose  and  intent  of  tfa* 
contract,  the  aame  wfll  be  aet  aside. 

Appeal  from  District  Oonrt,  Kay  Connty; 
W.  M.  Boles,  Judge. 

Action  by  Fairbanks,  M<n«e  ft  Co.  against 
Josepli  O.  Miller  and  others,  with  croes-petl- 
tlon.  Judgment  for  defendants,  and  plalutiff 

appeals.   AfBrmed,  and  rebearlng  denied. 

J.  F.  King,  of  NewMrk,  and  Wm.  C.  Forsee, 
of  Kansas  City,  Mo.,  for  plainttCf  in  orror. 

W.  H.  England  and  Felix  DuvaU,  both  of 
Fonca  City,  and  Sam  K.  Sullivan  and  J.  H. 
Hill,  botb  of  Kewklrk.  for  defendants  in  error. 

JOHNSOX,  J.  This  Is  an  appeal  from  the 
district  conrt  of  Kay  connty;  Hon.  W.  IL 
Boles,  Jutlg& 
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This  was  an  action  on  a  promissory  note 
commenced  by  the  plaintiff  on  November  26, 
1016,  to  recover  frtmi  the  defendant  the  sum 
of  $2,000  and  Interest,  with  a  copy  of  fbe  note 
attached  to  plalntlCF's  petition. 

On  January  9,.  1017,  the  defendants  filed 
their  answer  and  crQes-[>etltl(m,  and  on  April 
S,  1917,  filed  an  amended  answer  and  cross- 
petition  to  which  the  plahitlff  filed  a  reply  on 
April  23,  1917. 

The  trial  was  commenced  on  November  19, 
1917,  before  the  conrt  and  jnry,  and  very  soon 
after  the  commencement  of  the  trial  the  de- 
fendants asked  leave  of  the  court  to  file  a 
second  amended  answer  and  cross-petition 
which  was  granted  over  the  objections  of  the 
plaintiff.  Time  was  taken  for  the  defendants 
to  prepare  and  file  the  same  and  for  tbe 
plaintiff  to  file  Its  reply  thereto. 

The  record  discloses  that  the  plaintiff  was 
granted  permission  b^  the  court  to  continue 
the  case  if  It  so  desired,  but  It  declined  so 
to  do,  and  the  trial  was  proceeded  with, 
which  resulted  In  a  verdict  In  favor  of  the 
defendants. 

The  plaintiff  filed  a  timely  motion  for  a 
new  trial  alleging  numerous  errors  commit- 
ted by  the  trial  court,  which  motlcm  was 
overruled  by  the  court  and  exceptions  saved, 
and  thereafter  this  proceeding  In  error  was 
regularly  commenced  to  reverse  the  Judgment 
of  the  trial  court;  the  q>eclflcations  ct  error 
being: 

(1)  The  court  erred  in  giving  InstructlonB 
Nos.  3,  4,  and  5. 

(2)  The  court  erred  in  refusing  plBlntUTs 
requested  Instructions  1  to  7,  Inclusive. 

(3)  The  court  erred  in  admitting  evldMice. 

(4)  The  court  erred  In  excluding  evidenca 
(G)  The  verdict  and  Judgment  were  against 

the  law  and  the  evidence. 

(6)  The  court  erred  in  overruling  jdaintUb* 
motion  to  strike  out  itarts  of  answer. 

(7)  The  court  erred  In  overruling  plalntUTs 
motion  for  a  new  trial. 

The  allegations  of  the  defendant's  second 
am^ded  answer  and  crbss-petltlcm  were  as 
follows: 

"Come  now  the  defendants,  and  for  their  sec- 
ond amended  answer  and  cross-petition,  leave 
itf  court  first  having  been  obtained,  deny  eadi 
and  every  aUeffation  tber^  contained,  save  and 
except  those  herein  apedfically  admitted  or  oth- 
erwise responded  to. 

"Tile  defendants  admit  that  they  signed  the 
note  sued  upon,  but  allege  that  the  considera- 
tion therefor  has  wholly  and  fully  failed,  in  this, 
to  wit,  that  the  $2,000  for  whicii  said  note  wbi 
given  was  part  purchase  price  of  a  certain  ma- 
ctiiDe  whibh  was  warranted  by  the  seller,  in 
writing,  to  be  a  80-80  horse  power  tractor, 
meaning  thereby  to  develop  30  horse  power  as 
a  tractor;  in  addition  to  carrying  its  own  weight 
and  60  horse  power  when  used  as  a  stationary 
engine  from  the  belt;  further  warranting  that 
the  engine  should  be  made  of  good  material  and 
in  workmanlike  manner. 

*^he  defendants  further  allege  that  the  Mid 


engine  for  which  said  note  was  given  was  to 
be  used  as  a  tractor,  for  pulling  plows  and 
Unders  for  cutting  grain,  and  for  threshing  ma- 
chines, etc.,  as  a  stationary  engine;  that  said 
engine  has  wholly  failed  to  perform  its  func- 
tion as  a  tractor  or  to  develop  the  said  30-60 
horse  power  at  any  time,  and  has  failed  at  all 
times  to  work  or  operate  in  high  gear;  that 
the  engine  was  of  such  defective  nature  and 
had  80  much  vibration  that  it  destroyed  its 
usefulness  by  tearing  itself  to  pieces,  because 
of  defective  bolts  and  material  in  said  engine 
and  the  said  vibration  brought  about  by  the 
use  of  the  machine  as  a  tractor. 

*^he  defendants  spedflcally  deny  that  the 
machine  was  made  of  good  material  or  in  good 
workmanlike  manner,  and  specifically  allege 
that  the'  engine  would  not  and  did  not  develop 
the  30-60  horse  power  in  iteration  or  when 
tested.  The  defendants,  further  answering,  say 
that  the  air  starter  on  said  machine  wholly 
failed  to  perform  its  function  and  failed  to 
start  the.  machine  to  exceed  three  times  after 
the  machine  was  placed  on  the  place  of  the  de- 
fendants herein,  and  that  the  said  tractor  was 
to  be  complete  with  the  said  air  starter,  and  the 
said  air  starter  is  absolntely  worthless,  aa  well 
as  the  tractor,  and  was  at  the  time  furnished, 
and  has  wholly  failed  to  perform  its  work,  and 
the  said  tractor  has  wholly  failed  to  perform 
its  work  as  warranted  by  the  plaintiff  herein, 
and  has  wholly  failed  to  develop  the  said  horse- 
power warranted. 

"The  defendants,  further  answering,  allege 
the  fact  to  be  that,  the  said  tractor  failing  to 
work,  during  the  fall  of  1914,  and  being  de- 
fective fal  workmanship  and  materials,  and  In 
not  developii^  the  said  horse  power,  the  plain- 
tifTa  agent  agreed,  orally  and  verbally,  to  repair 
and  fix  the  said  traetor  until  the  same  would  do 
the  work  warranted  that  it  would  do  and  devd- 
op  the  horse  power  warranted  to  develop,  and 
to  fumiBh  repairs  until  the  said  machine  waa 
as  good  as  new,  and  make  the  said  madiina 
do  the  work  which  it  was  Intended,  and,  rely- 
ing upon  the  said  statements  and  bdleving  the 
statements  and  representations  of  the  plalntiCTs 
agent  and  that  they  would  make  the  machine 
work  and  develop  the  said  horse  power,  as  war- 
ranted it  would  do,  and  furnish  the  repairs  to 
make  it  of  good  material  and  in  workmanlike 
manner,  the  defendanta  paid  to  the  plaintiff 
the  sum  of  ¥750  on  said  engine  and  gave  their 
promisBory  note  for  $2,000,  due  August  15, 
1915;  that  in  the  spring  of  1015.  when  the  time 
came  for  fq>erating  said  machine,  relying  upon 
the  promise  to  mi&e  good,  the  defendants  sent 
to  the  plaintiff  and  asked  for  a  man  to  come  and 
repair  and  make  said  machine  operate,  and 
were  required  to  pay  the  salary  of  said  man 
so  to  do.  which  they  did  willingly,  and  that 
the  plaintiff  sent  to  the  ranch  of  the  defend- 
ant herein,  one  of  their  agents  by  the  name 
of  Snyder,  who  worked  80  days  upon  said  ma- 
chine and  succeeding  in  making  it  work  about 
4  days  out  of  the  £^  days,  the  balance  of  the 
time  being  spent  In  repairing  or  waiting  for 
repairs  for  the  said  madilne  that' had  torn  It- 
self to  pieces  in  the  operation  thereof,  and  try- 
ing to  get  it  to  develop  the  said  horse  power 
warranted,  which  it  failed  to  do  and  did  not  do. 

"The  defendants  further  state  that  the  said 
Snyder  was  then  called  away  and  the  note 
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aboat  to  beeom*  dae,  lo  the  defendanto  wrote 
the  plaintiff  and  aaked  for  extendon  of  the 
note,  still  belieTing  and  relying  upon  the  state- 
menta  and  repTesentationB  and  varranties  in 
the  contract,  that  the  machine  would  be  made 
to  do  its  work;  that  the  aaid  extension  was 
granted  to  February  16,  l&ie;  that  the  defend- 
ants then  tried  again  during  the  fall  to  operate 
said  nmcliine,  and  it  continnonsly  tore  ita^  up 
with  vibration  and  becaase  of  the  defectire  ma- 
terial placed  In  the  engine  at  the  time  of  ita 
manufacture,  and  completely  and  wholly  failed 
to  develop  the  horse  power  warranted  in  the 
warranty  that  it  would  develop  or  teat. 

"The  defendants  further  state  that  they  per- 
mitted the  year  nnder  which  the  warranty  to 
furnish  repairs  was  made  to  elapse,  believing 
and  relying  upon  the  statements  made  by  the 
plaintifE  through  its  agent,  whkh  were  false 
and  untrue,  that  the  plaintiff  would  make  the 
engine  work  and  develop  the  said  borae  power 
and  repair  the  said  machine  until  the  defects 
of  said  engine  would  be  replaced  with  good  ma- 
terials and  in  a  good,  workmanlike  maimer,  and 
would  develop  the  horse  power  it  was  wsrrant- 
ed  to  develop  and  to  do  the  work  it  was  in- 
tended to  do;  that  the  defendants  began  a  cor- 
respondence with  the  main  office  of  the  plain- 
tiff after  failing  to  get  the  satisfaction  through 
its  agents  who  came  and  attended  to  the  work- 
ing of  aaid  machine  as  alleged,  and  told  the 
plaintiff  that  aaid  machine  was  experimental 
aud  would  not  do  the  work  for  which  it  was 
intended  sod  which  it  was  warranted  to  do; 
that  on  the  2d  day  of  February,  1916,  the  de- 
fendants wrote  to  L.  S.  Carr,  the  general  man- 
ager of  the  plaintiff,  at  Kansas  City„Mo.,  and 
advised  him  that  one  of  the  defendants  would 
be  in  Kansas  City  to  take  the  matter  up  with 
him,  the  said  manager  of  said  plaintiff,  L.  S. 
Carr;  that  pursuant  to  said  letter,  George  li. 
lliUer,  one  of  the  defen^nts,  went  to  ^insaa 
City,  and  after  conversing  with  the  aaid  man- 
ager, L.  S.  Carr,  offered  to  return  the  said 
machine  and  lose  what  they  had  paid  upon  the 
said  engine  if  he  would  turn  over  the  said 
note,  advising  him  that  the  said  machine  was 
defective  and  would  not  develop  the  horse 
power  it  was  warranted  to  develop  and  would 
not  do  the  work  it  was  intended  to  do,  and  had 
not;  that  the  said  S.  Carr  thereupon  agreed 
to  make  the  machine  good  and  do  the  work 
it  was  intended  to  do,  and  to  develop  the  aaid 
80-^  horse  power  and  to  be  placed  in  a  work- 
manlike manner  and  the  defective  parts  re- 
idaced,  and  make  this  machine  operate,  before 
the  defendants  would  be  required  to  pay  said 
note;  that  the  defendant  George  L.  hiiller 
then  returned  to  Oklahoma,  and  a  few  days 
after  received  a  letter  from  L.  S.  Carr,  that 
he  had  written  the  company  at  Chicago,  and 
that  the  company  in  Chicago  demanded  pay- 
ment of  this  note,  and  then  for  the  first  time 
the  defendants  refused  to  pay  this  note,  and 
permitted  suit  to  be  brought  thereon,  being  the 
first  time  that  the  defendants  were  apprised 
that  the  plaintiff  did  not  Intend  to  carry  out 
its  agreements,  both  written  and  verbal,  to 
make  this  machine  work  and  make  ite  defecte 
good  and  in  a  good,  workmanlike  manner,  and 
to  develop  the  horse  power  it  was  intended  to 
develop  and  warranted  to  develop. 

"Defendants  further  answering,  and'  by  way 
of  cross-petition,  allege  and  make  a  part  of 


,  the  eross-petlttoit  all  the  facte  hwdnbefore 

set  out  in  their  second  amended  answer,  the 
same  as  if  recited  herein,  and  further  allege 
that  they  have  paid  upon  this  worthless  machine 
the  said  sum  of  $760,  together  with  about  $300 
freight,  and  approximately  (400  for  repairs, 
and  further  allege  that  the  loss  of  time  and 
delay  and  expense  paid  for  mm  to  optmta  the 
machine  and  tba  d^ay  in  their  work  would  Jvat 
about  connterbalance,  ofbet,  and  pay  for  tiie 
plowing  done,  and  that  the  defendante  hare  b«ea 
damaged  In  the  sum  of  $1,280  by  reasim  of 
this  transaction  and  the  things  hereinbefore  aet 
out. 

"Wherefore,  the  defendante  pray  that  they 
go  hence  and  without  delay,  and  that  this  ac- 
tion be  dismisaed  upon  the  promissory  note, 
at  the  cost  of  ths  plaintiff,  and  that  they  have 
judgment  against  the  plaintiff  for  the  sum  of 
$1,260  damage*,  and  the  costo  of  tiiia  action." 

The  piBlntiff'B  reply  dented  generally  and 
specifically  In  sreat  detail  all  the  material  al- 
legations In  ttie  d^endanta'  second  amended 
answer  and  croaa-petltion. 

At  the  cwcluBtoB  of  the  ^aintUTi  evi- 
dence, the  court  sustained  the  demiinmr  of 
the  lAaintlff  to  that  part  of  Uie  croas-petitlon 
wher^n  the  defendants  aaked  for  damacea  In 
the  sum  of  fl,WO,  to  which  th^  defendant 
saved  no  exertions,  and  from  whidi  they 
have  not  appealed. 

[1-1]  The  record  dlsdoses  that  in  Jnmt, 
1914,  the  defendants  by  and  throng  the  de- 
fendant George  L.  MUIer,  who  was  at  the 
time  actively  engaged  In  managing  the  101 
Randti  and  (jonductlng  the  business  for  the 
defendants,  mtered  into  n^tlattwis  with 
the  pldlntiff,  by  and  thron^^  Its  ag^t,  W.  R, 
Erskln,  for  the  purpose  of  one  30-60  horse 
power  tract<«,  complete  with  air  starter  and 
engine,  and  as  a  result  of  which  n^tlatlons 
the  defendant  gave  the  said  agent  of  the 
plalntifr  an  order  for  said  tractor;  that  Er- 
skln and  the  defmdant  George  L.  Miller 
were  vrell  acquainted,  the  said  Erskln  hav- 
ing sold  the  de^dants  a  great  deal  of  farm 
machinery  and  having  conducted  the  bosi- 
nees  of  the  plalntlfl!  with  Uie  said  defendante 
prior  th^eto.  The  order  ao  given  for  said 
tractor  was  in  wilting  and  was  accepted  by 
the  plaintiff,  it  seems,  on  June  22d.  The  or- 
der bears  the  signature  at  George  L,  Miller 
and  is  not  d^ed,  although  Oewge  I*.  Miller 
admlte  that  he  did  not  know  that  he  had 
signed  an  order  until  so  Informed  by  counsel 
for  the  plaintiff,  after  Qie  same  was  called 
for  trial  and  after  Mr.  SnIUvan  had  made 
the  opening  stetemoit  for  the  defendante  and 
after  the  defendant  George  U  Miller  had 
started  to  testify.  At  any  tate^  (heate  was  a 
written  order  for  said  tractor  which  was  ac- 
cepted by  the  j^alntiff,  wh&^  among  other 
things,  contained  an  express  warranty  war^ 
ranting  the  said  tractor ;  (1)  to  devdop  Itt 
rated  horse  power;  (2)  that  It  would  be  made 
of  good  material  and  In  a  workmanlike  man- 
ner, and  &)  that  repairs  reQutred  at  any 
time  within  one  year  fran  the  time  at  first 
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starttng  ynu  be  farnlsbed  to  the  buyer  t.  o.  that  It  would  literally  sbake  the  engine  to 
b.  Btiolt,  Wls^  without  diarge,  provided  in-  pieces,  loosening  bolts,  nuts,  and  other  parts, 
Testlgatlon  shows  that  encb  repairs  are  made  as  a  reenlt  of  which  other  bolts  would  break 
necessary  by  inherent  defect  of  either  ma- 1  and  cause  other  important  parts  of  the  en- 
terlal  or  workmanship  of  the  machine  fur-  >  glne  to  break.  The  starter  never  would  work 


nlshed. 

fChat  In  said  ord»  It  was  agreed  that  Ute 
tenns  of  sale  were  f400  to  be  paid  Septemb^ 
Ist,  and  tbB  balance  January  1,  1916,  there 
b^ng  Included  In  said  order  one  secondhand 
.separator  at  the  price  ot  said  $400,  and  Oie 
price  ct  the  tractor  to  be  f2,'RtO. 

TbBt  tbereaft^  plaintiff  did  deliver  to  tlie 
defeni^ts  a  tractor  and  sent  a  man  to  assist 
and  superintend  In  the  unloading  and  dellv- 
err  thereof,  to  flie  farm  ot  the  Pendants, 
(rom  the  point  ot  shipment,  to  wit,  Ponca 
Olty,  Ok].,  who  was  an  expert  In  handling 
tractors;  that  the  defendants  also  had  In 
their  employ  at  least  three  mai  ot  erperlenoe 
In  tbe  handling  of  tractors  and  competent  to 
do  so;  .that  said  tractor  was  unloaded  by  the 
ag«it  of  the  plaintiff,  with  the  asslstanee  ct 
the  employees  ot  the  defendants,  and  he  at* 
tempted  to  drive  the  same  by  Its  own  power 
to  the  farm  of  the  defendants;  that  said 
tractor  thai  displayed  that  it  was  not  made 
of  good  matarlal  or  In  a  workmanlike  man- 
ner. It  bdng  a  new  tractor  aad  tneablng  in 
some  places,  btunlng  out  main  gearings,  etc 
The  tractor  finally  reatdied  the  farm  of  Qie 
defendants,  where  it  was  takai  to  the  bla<^- 
smlth  shop.  The  said  agent  of  tbe  plaintiff 
then  tried  to  repair  the  defects  and  did  some 
welding  and  other  repair  work,  and,  after  a 
day  of  repairing  and  rebuilding,  they  finally 
got  the  machine  out  Into,  the  field  and  dem- 
onstrated it  to  the  employees  of  tbe  defend- 
ant, and  left;  that  defendant's  employees 
then  tried'  to  use  said  tractor  and  did  use  It 
as  much  as  they  could  and  did  everything 
that  they  could  to  make  tbe  machine  work, 
but  various  parts  of  the  said  tractor  engine 
continued  to  break,  necessitating  repairs;  re- 
pairs were  sent  for.  some  of  wtaidi  were  paid 
for  by  the  plaintiff,  and  a  great  deal  of  time 
and  labor,  to  say  nothing  aboat  the  repairs, 
were  used  trying  to  repair  and  reballd'  said 
engine.  The  b<^ts,  rods,  crank  cases,  et&, 
were  constantly  breaking.  Complaints  were 
made  to  the  agents  of  the  plaintiff,  the  de- 
fendants claiming  the  said  engine  was  defec- 
tire;  that  it  was  not  made  of  good  material 
or  in  a  workmanlike  manner  and  was  not 
what  It  was  warranted  to  be.  Plaintiff  was 
informed  of  the  defective  condlttms  of  the 
engine,  and  complaints  were  made  as  afore- 
said on  numerous  occasions,  and  each  time 
would  promise  to  put  the  engine  in  proper 
shape  and  remedy  the  defective  parts.  That 
said  engine  was  retained  by  defmdants  pur- 
suant to  said  promises  and  for  the  purpose  of 
giving  tbe  plaintiff  an  opportunity  to  make 
good  their  warranty  at  its  request,  or  the  re- 
quest of  Us  agents. 

The  vibration  ot  the  engine  was  so  great 


and  was  never  made  to  work,  although  plain- 
tiff was  informed  of  its  conditim  also.  Vary 
Httle  WOTk  wu  done  with  tbe  said  tra<ct(V 
engine,  but  a  great  deal  ot  time  was  con- 
sumed between  the  time  the  tractM-  arrived 
and  the  time  it  was  stored  in  tbe  fall  In 
waltlfig  for  repairs  and  In  trying  to  repair 
It  both  by  tJie  plalnttfl  and  doEendants,  and 
finally  tbe  d^emdants  came  to  the  conclurtMi 
that  plaintiff  had  not  and  coold  not  comply 
with  Its  contract  with  ttae  tractor  that  bad 
been  sent,  and  jrhen  Mr.  Srskln,  the  man 
who  had  sold  defatdants  the  Izadur,  oanfe  to 
make  settlement,  the  defendants  refused  to 
Btttle  or  pay  lor  said  tractor.  Thereupon  an 
agreement  waa  readied  whereby  the  eitire 
account  of  the  defbidants,  with  tbe  ^ainttff 
was  settled  with  the  exception  of  the  tractor 
In  question,  and  it  was  then  agreed  tha^  If 
tbe  defendants  would  give  plaintiff  thetr 
note  for  $2,000  ($700  of  the  purchase  price 
having  been  paid  to  take  care  ot  it  In  some 
other  manner),  plaintiff  would  moke  good  Its 
contract  ot  warranty,  remedy  tiie  defects  in 
tbe  machine,  and  put  It  in  flrBtdass  shape, 
and  upon  tbe  atraigUi  ot  these  imuolses  and 
inducements,  and  In  conslderatlcm  tiietaO, 
defraidanta  executed  and  d^vrared  the  note 
sued  npn  In  this  cas^  as  the  balance  of  tbe 
purchase  price  for  said  machine.  It  was  fur-' 
th«  understood  and  agreed  at  said  time  that 
the  madilne  was  not  beli^;  run  and  would 
not  be  run  until  tbe  ftdlowii^  spring,  but  be- 
fore that  time  the  plaintiff  was  to  said  a 
man  to  reittlr,  rebuild,  and  put  the  madilne 
in  flratrclaBs  shape,  satieftctory  to  tbe  de- 
fendants. Pursuant  to  this  agreement,  the 
note  was  executed  and  ddlvered  and  accepted 
by  the  plaintiff,  and  in  June,  1015,  the  com- 
pany sent  their  agent,  an  expert  tractor  man. 
Snyder,  but  insisted  upon  the  defendants 
paying  him  at  the  rate  of  $100  per  monOi. 
and  In  Qrder  to  get  him  the  defoidants  were 
compelled  to  pay  him  the  said  rate. 

After  arriving,  Suyd»  bad  to  leave  on 
business  for  the  company  and  was  gone  fw 
four  or  five  days,  and  upon  his  return  com- 
menced to  work  on  the  said  tractor  engine. 
He  remained  there  until  the  latter  part  of 
June,  orerbaullng  the  engine  and  trying  to 
make  It  work  pr<^erly,  but  did  not  do  so  and 
did  not  repair  succesBfully  or  remedy  tbe  de- 
fective  conditions  in  the  engine,  failed  to  get 
the  engine  to  work  and  failed  to  put  It  in 
first-class  shape,  and  when  he  left  said  en- 
gine was  practically  In  Oie  same  shape  that 
it  was  in  when  the  note  was  given,  except 
that  more  repairs  were  put  on  the  englna 
When  Snyder  left,  he  said  he  had  to  go  away 
to  look  after  some  other  tractors  for  the  com- 
pany, that  he  had  been  sent  there  to  malce 
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the  engine  work  satisfactorily,  and  that  he 
oonld  come  back  and  remedy  the  defects.  He 
never  came  back.  Defendants,  at  the  reQuest 
of  plaintiff's  agents,  tried,  from  time  to  time 
during  the  following  months  of  July,  August, 
and  September,  to  use  the  tractor,  during 
which  time  they  continued  to  have  the  same 
trouble,  and  In  October  the  company  again 
Bent  a  man  to  the  ranch  of  the  defendants  to 
fix  the  machine,  who  failed  to  fix  It,  and  at 
that  time  the  engine  was  stored. 

The  note  sued  upon  is  dated  January  1, 
1916,  and  made  due  and  payable  August  15, 
1915. 

In  August,  1915,  after  various  conversa- 
ti<ai8  and  promises  of  the  plaintiff's  agents, 
and  still  believing  that  the  company  would 
make  the  promises  good  and  comply  with  its 
contract  of  warranty,  it  seems  that  Geo^e 
Killer  wrote  a  letter  to  the  plaintiff's  agent 
at  Kansas  City  in  response  to  one  written  to 
him  stating  that  it  would  be  InctmvenLent  for 
defendants  to  take  up  the  note  In  question  at 
its  due  date.  There  was  scnne  further  corre- 
spondence, and  the  note  was  ezt^ded  for  six 
months,  making  Its  due  date  February  15. 
Up  to  this  time  plaintiff  had  not  complied 
with  Its  contract  of  warranty  and  the  agree- 
ment made  at  the  time  the  note  was  given, 
but  the  machine  was  still  in  the  possession  of 
the  defendants,  at  the  request  <tt  the  plain- 
tiff, in  ordCT  that  It  migbt  comply  with  its 
agreements.  Nearly  all  omiplalnts  and  deal- 
ings rtiative  to  the  machine  were  had  be- 
tween the  d^endant  George  MiUer  and  the 
ag^ts  of  the  pUUntifC,  Brskln  and  Snyder. 
Miller's  purpose  of  correspondiiv  with  the 
Kansas  City  branch  was  because  he  had  re- 
ceived a  notice  from  that  office,  notll^rlng  him 
that  the  note  vroald  be  dtw  on  August  16th, 
and  his  purpose  for  writing  the  letters  tbat 
he  did  was  to  avoid  payment  at  the  note  un- 
til the  tractor  was  working  satisfactorily 
and  the  plaintiff  bad  complied  with  its  agree- 
ments, which  was  the  agreement  at  the  time 
be  made  the  note;  but  It  seems  that,  Instead 
of  getting  better,  the  tractor  got  worse. 

On  August  18,  1915,  three  days  after  dne 
date  of  the  note,  Miller  wrote  a  lett^  to  the 
plaintiff  at  Kansas  City  branch  office,  de- 
manding that  they  take  the  machine  back 
or  comply  with  their  agreements. 

The  plaintiff  continued  to  work  with  the 
machine  and  tried  to  remedy  the  defects,  and 
in  Octo4>er  again  sent  a  man  to  repair  and 
rebuild  the  machine,  but  he  was  unable  to 
remedy  the  defects,  or  at  least  did  not  do  so, 
and  the  engine  was  put  in  the  shed. 

Plaintiff  having  failed  to  comply  with  its 
agreements  and  In  February,  1915,  before  the 
due  date  of  the  note,  Miller  wrote  a  letter  to 
the  office  <tf  the  plaintiff  at  Kansas  City,  say- 
ing that  he  would  be  in  Kansas  City  and 
would  take  up  the  matter  of  the  note  with 
th«n,  and  pursuant  thereto  did  go  to  Kansas 
(Sty  and  talk  with  a  Mr.  Carr.  general  man- 


ager of  the  Kansas  City  branch  office,  and 
told  him  that  the  defoidants  would  not  pay 
the  note  or  would  not  pay  It  until  plaintiff 
compiled  with  its  contracts,  and  tried  to  gee 
the  plaintiff  to  take  the  machine  back.  At 
first,  Carr  refused  to  take  the  «igiae  back, 
but  again  offered  to  put  the  machine  In  good 
condition,  and  finally  said  he  would  let  Mil- 
ler know  within  a  few  days  what  plaintiff 
would  do,  and  after  returning  home  defend- 
ant received  a  letter  from  plaintiff  that  they 
would  do  nothing. 

On  Febniary  l4,  defendant  wrote  a  letter 
to  the  company  again  refusing  to  make  the 
payment  of  the  note  and  suggesting  that,  in 
view  of  the  fact  that  plaintiff  had  failed  to 
comply  with  its  agreements  and  would  not 
do  so,  they  could  bring  suit  to  determine  the 
riglits  of  the  parties,  and  In  November,  1018, 
this  suit  was  filed. 

From  this  record  It  Is  clear  to  ns  that  all 
of  the  si>ecificatlon8  of  error  of  the  idaintiff 
were  without  merit. 

We  have  examined  the  Instructions  of  the 
court  given  to  the  jury,  as  well  as  the  re- 
guested  instructions  <tf  the  plaintiffs  that 
were  refused,  and  find  the  same,  and  the  rul- 
ings of  the  court  in  relatlm  tberettf,  remark- 
ably free  from  errw.  Tb»  teatimmy  ot  the 
defendants'  witnesses  Georse  l*.  Miller  and 
the  empl<^ees  of  the  deftedonts  who  at- 
tonpted  to  handle  and  operate  the  tractmr, 
that  the  tractor  was  defective  and  would  not 
do  the  work  for  whidi  it  was  purchased.  Is 
practteally  undisputed  and  shmra  clearly 
that  the  Jury  was  fully  warranted  In  finding 
that  the  tractor  was  so  defective  in  mateilal 
and  wwkmanshlp  that  It  was- entirely  worth- 
less, and  therefore  the  verdict  the  Jury 
was  amply  supported  by  the  evidence,  and, 
as  we  have  seen,  the  court  properly  instruct- 
ed the  Jury  as  to  the  law. 

This  brings  this  appeal  clearly  within  the 
rule  80  often  announced  by  fhla  court  and  so 
well  understood  by  the  bench  and  bar  of  this 
state  that  It  is  not  necessary  to  here  cite  the 
numerous  cases  supimrting  the  rule;  Chat, 
in  a  'law  action  tried  to  a  Jury,  the  verdict 
of  the  Jury  will  not  be  disturbed  on  appeal 
where  there  is  evldmce  reasonably  tending 
to  support  the  same,  and  where,  as  stated, 
no  reversible  error  is  found  In  the  record. 

As  to  the  questions  of  law  raised  by  coun- 
sel applicable  to  this  case.  It  is  sufficient  to 
say  that  every  applicable  question  raised  by 
counsel  was  pa^ed  upon  by  this  court  and 
decided  adversely  to  counsel's  «mtentlon  in 
the  case  of  Hart-Parr  Co.  v.  Duncan,  75  Okl. 
59,  181  Pac.  288,  4  A.  U  R.  1434,  and  the  de- 
cisions of  this  court  cited  therein  of  Young 
V.  Blackert,  51  Okl.  285.  151  Pac.  1057;  Bar- 
ber Medicine  Co.  v.  Bradley,  48  Okl.  82, 
Pac.  127;  Rawlings  v.  Ufer.  61  Okl.  299,  161 
Pac.  183:  J.  I-  (-ase  Threshing  Madilue  Co. 
V.  Iluber.  160  Mich.  92,  125  N.  W.  66,  32  L. 
B.  A.  (N.      212.  It  Will  be  nnnecessaiy  to 
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dt»  other  mnthoritles  or  use  additional  argu- 
ment In  thlB  opinion. 

Finding  no  revenlble  error  in  tbe  record, 
the  Judgment  at  Ow  trial  court  la  therotore 
alilimed. 

HABRISON.  0.  J.,  and  KANB,  MILLEE, 
and  KBNMAHBB,  JJ^  concur. 

On  Petition  for  Behearlng. 

KBNNAMER,  J.  This  cause  Is  before  the 
conrt  npon  a  petition  for  rehearing  filed  by 
Fairbanks,  Morse  &  Co.,  plaintiff  In  error,  and 
counsel  In  support  of  tbe  petition  for  rehear- 
ing have,  with  much  ability  and  earnestness, 
presented  nnmerous  reasons  why  tbe  motion 
fbr  rehearing  sfaonld  be  sustained.  This  ac- 
tion was  originally  commenced  In  the  dis- 
trict court  of  Kay  county  by  the  plalntlfF  .ln 
error  against  Joseph  C.  Miller  et  al.  to  recov- 
er upon  a  promissory  note  given  in  payment 
of  the  purchase  price  of  a  tractor  engine  sold 
the  defendants  In  error  In  June,  1914;  the 
contract  of  sale  being  In  writing.  The  de- 
fendants, In  their  amended  answer  filed  In 
this  cause,  pleaded  a  breach  of  warranty 
which  they  alleged  was  In  writing,  and  in 
anbstance  pleaded  the  warranty  found  in  the 
written  contract  of  sale.  The  contract  of 
Bale  contained  the  following  provisions: 

"Kansas  City,  Misaonri,  Miller  Bros,  (here- 
inafter called  buyer),  of  Bliss,  Oklahoma,  Fair- 
banks, Morse  &  Company  (hereinafter  called 
seller),  hereby  propose  to  furnish  and- deliver 
f .  o.  b.  ears  Beldt,  Wisconsin,  one  80-60  tractor 
complete  with  air  starter,  $2,760  oigine.'* 

Warranty. 

"Seller  herein  warrants  that  the  en^e  nam- 
ed herein  shall  be  tested  at  its  factory  before 
ahipmsnt  and  shall  develiqi  its  rated  horse 
power.  Tliat  the  engine  sh^  be  made  of  good 
material  and  in  a  workmanlike  manner.  That 
repairs  required  siit  time  within  one  year  from 
date  of  flTst  starting  will  be  furnished  to  the 
bnyer  f.  o.  b.  Belolt,  Wisconsin,  wltiiont  charge, 
provided  Investigation  show  such  repairs  are 
made  necessary  by  inherent  defects  of  either 
material  or  workmanship  of  the  machine  fnr- 
nished,  bnt  the  seller  assnmes  no  liability  nor 
will  be  responsible  tor  damages  or  delays  caus- 
ed by  snch  defeetlTa  material  or  workmanship, 
nor  win  seller  make  any  allowance  for  repairs 
or  alterations  made  by  others,  unlem  same  are 
made  with  Its  written  consent" 

The  contract  then,  after  providing  for  a 
warranty  of  tbe  engine,  has  this  further  stip- 
ulation: 

"Delivery  to  carrier  consigned  to  buyer  Is  a 
conditional  delivery  to  buyer  for  the  purposes 
hereof,  and  waives  any  claim  that  seller  or  its 
assigns  has  breached  any  warranty,  or  other 
stipulation  hereof,  except  as  to  defect  in  ma- 
terial or  workmaneUp." 

CI.  7]  It  la  inalated  by  counsel  for  the 
plaintiff  that,  the  contract  of  sale  being  in 
writing,  the  mutual  rldita  and  MOlgatUms  of 
186P.-eO 


tile  putlea  to  it  mtut  bo  dotwrnlued 
the  writing  Itadf ,  and  not  conslderaUons 
deliora  the  writing;  tiiat  the  written  con- 
tract Is  the  criterion  by  whltft  the  obligiatlons 
of  tbe  parties  must  be  determined.  We  agree 
with  connad  that  tbe  obligations  of  tbe  par- 
ties to  this  controversy  must  be  adjudicated 
according  to  the  terms  of  the  written  con- 
tract of  sale,  but  we  cannot  omcnr  in  the 
contention  made  by  counsel  that  the  war- 
ranty of  the  ttig^e  sold  as  being  of  good  ma- 
terial and  constructed  in  a  workmanlike 
manner  would  be  satisfied  in  case  of  a 
breach  of  such  warranty  by  merely  furnish- 
ing the  repairs  for  one  year  whether  the  re- 
pairs served  any  useful  purpose  in  making 
good  the  defects  or  not.  According  to  the 
conteutibn  urged  by  counsel  for  the  plaintiff 
In  this  cause,  it  could  have  shipped  any  kind 
of  a  worthless  tractor  engine  to  the  defend- 
ants and  then  furnished  repairs  for  one 
year,  and  thereby  all  of  its  obllgatlona  and 
responsibilities  to  the  defendants  by  reason 
of  having  furnished  the  re[)alr8  for  one  year 
would  be  discharged.  The  warranty  under 
consideration  In  unmistakable  language  ob- 
ligated the  plaintiff  to  furnish  the  defend- 
ants a  tractor  engine  of  30-60  horse  power, 
constructed  of  good  material  in  a  worlunan- 
llke  manner.  The  i^alntiff  assumed  the  fur- 
ther obligation  of  repairing  this  engine  for 
one  year  <m  account  of  inherent  defects  In 
material  or  workmanship.  According  to  a 
respectable  portion  of  the  testimony  in  the 
case  at  bar,  tbe  r^airs  furnished  did  not 
ronedy  the  defects  of  the  engine.  If  tbe 
warranty  In  the  case  at  bar  is  to  be  given  tbe 
cmstmction  claimed  by  the  plaintiff,  the 
provisions  of  the  contract  of  sale,  warrant- 
ing the  engine  to  be  of  a  good  material  and 
constructed  in  a  worlmanllke  manner  and 
that  it  would  develop  30-60  horse  power, 
would  be  meaningless. 

The  court  will  not  permit  parties  to  as- 
sume a  Boluun  obligation  under  a  written 
contract  and  then  avoid  it  by  some  catdi' 
phrase  or  ind^lte  stetnnent  In  tbe  case 
of  Jones  T.  Pennsylvania  Casualty  Co.,  140 
N.  a  262,  62  S.  B.  S78,  S  L.  B.  A.  (N.  8.)  932, 
111  Am.  St  Bep.  843,  the  Supreme  Court  of 
Nortli  Oarollna,  In  oonstmlnc  an  insurance 
voiicy  fw  on  Indemnity  ct  $5  pw  weA  tor 
26  wedEs,  said: 

"The  policy  •  •  •  contains  a  definite  stip- 
ulation for  Indemnity  at  f5  per  week,  not  to 
exceed  26  weeks.  In  case  of  disability  arising 
from  certain  specified  diseases,  blood  poisoning 
being  one  expressly  named.  Tliis  disease  being 
evidently  the  direct  and  controlling  cause  of 
the  disability,  as  a  matter  of  first  impression, 
the  right  of  tiie  plslTitiff  to  recover  would  seem 
to  be  clear.  The  policy,  however,  having  given 
this  assurance  of  indemnity,  then  takes  up  the 
matter  of  provisos  by  way  of  restriction  and 
stipulates  farther:  (1)  That  this  policy  shall 
not  apply  to  any  iUness  or  disease  whatever 
except  tluwe  named.  *  *  •  There  are  many 
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other  Ifmitatioaa  and  reitrictiona  in  the  policy, 
for,  as  my  Lord  Coke  would  aay,  The  "etc." 
meaneth  mncli;'  but  those  set  out  are  enough 
to  sliow  that  if  these  proviBos  can  prevail, 
blood  poiBouiug  fa  entirely  withdrawn  from  the 
operation  of  Uie  policy,  and  any  and  all  stip- 
nlation  for  indemnity  concerning  it  effectually 
Femored.  *  *  *  Aa  to  this  dtaease,  there- 
fore, these  prorisoB  remove  every  possible  con- 
dition where  the  disease  can  occur,  and,  if  ap- 
held,  would,  as  stated,  entirely  set  aside  the 
de&aite  contract  for  indemnity  contained  in  a 
former  clause  of  the  policy.  Such  a  result  can- 
not be  permitted  and  is  not  sustained  by  au- 
thority." 

To  adhere  to  the  contention  urged  by  coun- 
sel for  the  plaintiff  that  the  extent  of  the  ob- 
ligatlOD  on  the  part  of  the  seller  of  the  en- 
gine waa  to  furnish  repairs  to  satisfy  the 
first  part  of  the  warranty  under  the  contract 
of  sale  would  in  effect  mean  that  If  the  en- 
gine would  not  develop  any  horse  power 
whatever,  or  if  in  fact  the  engine  would  not 
move  ita  own  weight,  the  defendants  would 
have  no  remedy  whatever,  except  as  to  ask 
for  repairs.  Such  a  conclaslon  is  not  found- 
ed upon  reason,  and  no  such  construction  can 
logically  be  placed  upon  the  contract  in  ques- 
tion. If  the  contract  means  anything,  the 
engine  was  to  be  one  constructed  in  a  work- 
manlike manner,  of  good  material,  useful  for 
the  purposes  for  wblch  such  articles  are  man- 
ufactured, and  placed  upon  the  market. 

Webster's  New  International  Dictionary 
deflnee  "workmanlike"  as  "skillful  and  well 
done."  The  Century  Dictionary  defines  the 
word  "workmanllktf?  to  mean  "like  and 
worthy  of  a  skillful  workman;  hraice,  well 
executed;  skillful."  And  "skillful"  l8  de- 
fined as  "having  ability  in  a  spedfled  direc- 
tion; experience,  practice." 
■  The  SuprMne  Court  of  Oregon,  In  the  case 
of  Holland  v.  Rhoades,  66  Or.  206,  106  Pac. 
778,  said: 

"Oood  and  workmanlike  manner  means  in 
such  a  way  that  a  workman  of  average  skill  and 
IntelligeDce,  tiie  conscientioua  workman,  would 
do  the  job.  It  is  good,  average  work.  •  •  * 
What  is  considered  the  work  oC  a  man  of  good, 
workmanlike  ability." 

Nov,  If  the  engine  In  qaestf  on  sold  was  not 
eonBtrncted  In  sudi  a  way  as  to  make  It  use- 
ful for  the  purposes  for  whidi  such  madiin- 
ery  is  ordinarily  used,  then  the  warranty 
was  breached,  and  the  fnznisbins  of  repairs 
until  Domesday  without  remedying  the  de- 
fects would  not  be  a  comidlanoe  with  the 
warranty. 

The  testimony  whidi  the  plalntifl  com- 
plains of  b^ng  admitted  over  his  objections 
and  exceptlona  was  the  statement  of  different 
mechanics  famished  by  the  plaintiff  to  re- 
pair ^e  tractor  hi  controversy.  This  testl- 
m<mj  was  competoit  for  the  purpose  of 
showing  that  the  tractor  was  defective  in 
material  and  construction,  but  could  not  be 
admitted  for  tbe  pispose  of  egtablishlng  the 


obligation  of  the  iflalntlfl,  mm  that  was  coo- 
trolled  by  the  wrUten  oontraet  <tf  sale 

It  Lb  Insist^  with  great  pnaistau!^  tliat 
a  ddlvery  to  the  cazrlw  of  tractor  tat 
question  consigned  to  the  buyer  constituted 
a  walTCT  on  the  part  of  the  buyer  to  in^st 
on  the  warrahfy  that  the  ei^lne  would  de- 
velop its  ^ted  hiwse  power.  The  effect  of 
pladng  such  construction  <m  the  contract  of 
sale  would  Irad  us  to  the  absurditr  Uiat,  if 
the  tractor  received  by  the  defendants  would 
not  develop  any  power  whatever,  the  defendr 
ants  could  not  con^laln,  or,  in  other  words, 
if  the  tractor  was  assess  for  any  purpose 
for  the  reason  that  it  would  not  devd<v  any 
power,  then  the  defendants  must  abide  by 
the  contract  end  keep  the  tractor,  although 
they  would  have  to  Junk  It  the  first  day  they 
received  it. 

The  contract  provides  that  the  iHalntifT 
shall  furnish  a  30-00  horse  power  tractor 
engine.  Now,  before  the  [dalntifl  is  aititled 
to  recover  the  purchase  price  it  must  fur- 
nish what  it  sold;  and,  dla«garding  any 
warranty  whatever,  it  agreed  to  furnish  a 
30-^  horse  power  tractor  engine,  and  In 
addition  to  agreeing  to  sell  that  kind  <tf  a 
tractor  it  specifically  warranted  that  it  had 
tested  the  engine  and  that  it  would  devdop 
Its  rated  horse  power.  To  hold  that  the 
plaintiff  was  relieved  from  tills  solemn  obli- 
gation on  account  of  the  provlslan  ot  tbB  con- 
tract that  a  delivery  to  the  carrier  of  the 
tractor  consigned  to  the  buyer  waived  any 
claim  that  the  d^mdants  have  by  reason  of 
the  warranty  would  be  to  raider  that  part  of 
the  contract  of  sale  in  which  the  plaintiff 
agreed  to  furnish  an  engine  of  9(M0  horse 
power  a  nullity.  It  would  have  been  im- 
possible for  the  defendants  to  recrtve  the 
tractor  at  their  place  in  Oklahoma  from  the 
seller  without  a  delivery  to  the  carrier,  and, 
if  the  construction  is  to  be  placed  upon  that 
part  of  the  contract  with  respect  to  a  deliv- 
ery to  the  carrlOT  as  argued  by  the  plaintiff, 
the  same  Is  in  conflict  with  that  part  of  the 
contract  obligating  the  plaintiff  to  furnish  a 
tractor  of  a  certain  rated  horse  power  and 
warranting  the  same  to  liave  been  tested, 
and  the  same  could  not  be  sustained. 

[I,  I]  It  is  a  well-settled  rule  of  law,  where 
two  clauses  of  a  contract  are  so  repugnant 
that  they  cannot  stand  together,  the  first  Is 
to  be  given  effect  and  the  latter  rejected.  6 
B.  0.  L.  I  236 ;  Henne  v.  Summers,  16  Cel. 
App.  67,  116  Pac.  S6.  The  Supine  Court  of 
North  Carolina  In  Jones  t.  Pennsylvania 
Casualty  Co.,  supra,  said: 

"Another  principle  applicable  to  the  case  l>»- 
fore  us,  and  equally  well  established,  is  that 
while  clauses  in  a  contract  apparently  repug- 
nant most  be  reconciled  if  it  can  be  done  by 
any  reasonable  constractlon,  yet,  a  proviso 
which  la  utterly  repugnant  to  the  body  of  the 
contract  and  irreconcilable  with  it,  irill  be  re- 
jected; likewiae,  a  subsequent  elanae  irrecon- 
dlaUe  with  a  f<wmcr  clause  and  repugnant  to 
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the  g«Denl  purpose  and  intent  of  the  contract, 
win  be  set  aside."  Hawkina  Goldboro  Lum- 
ber Cov,  139  N.  C.  160,  51  S.  E.  852;  Bishop 
on  Contracts,  386,  387;  Devlin  on  Deeds, 
I  838;  Beach,  Modem  Law  Oontraeta,  |  718. 

If  one  ooDstniction  would  make  a  contract 
unreasonable  while  anotber  would  do  Justice 
to  botli  parties,  tbe  lattw  Till  be  adopted. 
Brery  part  of  a  contract  mnst  be  taken  to 
bare  been  used  for  a  porpose,  and  each  pro- 
vision must  be  considered  In  connection  wltb 
others,  and  If  possible  effect  given  to  all. 
The  conrts  will  look  to  the  written  inatm- 
ment,  and  If  possible  give  satib  construction 
as  will  give  some  effect  to  each  part  of  the 
contract,  and  at  no  time  wQl  the  court  i^ace 
a  conatructton  npon  a  contract  that  will 


the  machine  so  designated  was  delivered,  pat 
up,  and  put  in  operation  in  tbe  brewery.  The 
only  implication  in  regard  to  it  was  that  it 
would  perform  the  work  the  described  ma- 
chine was  made 'to  do,  uid  it  la  not  contended 
that  there  was  tmj  faSnre  in  aoch  perform- 
ance." 

Now,  In  the  case  at  bar  the  tractor  to  be 
furnished  nnder  die  written  contract  of  sale 
was  described  as  a  80-60  tractor.  Undoubt- 
edly by  that  statement  tbe  plnintlfrF  meant 
that  It  would  furnish  to  tbe  defuklants  a 
tractor  that  would  dev^cp  30-60  bmrse  pow- 
er. If  the  tractor  aold  would  develtv  its 
rated  horse  power.  It  necessarily  follows  that 
it  would  be  nsefol  fin-  the  ordinary  purposes 
of  operating  a  threshing  machine,  Unders, 


place  the  parties  thereto  in  an  absurd  and ,  and  plows,  so  we  bdlflro  the  rule  to  be  well 
unreasonable  position.  The  ezlBting  and  set- 1  founded  and  sniq^rted  by  authorities  that  in 


tied  law  becomes  a  part  of  eveiy  contract  and 
must  be  read  Into  it,  and  all  am  tracts  must 
be  construed  according  to  the  rules  and  prin- 
ciples bf  law  applicable  to  the  subject-mat- 
ter of  tlfe  transaction,  and  In^  the  case  at  bar 
ttiere  was  an  implied  warranty  that  flie  trac* 
tor  famished  by  the  plaintiff  would  corre- 
spond with  the  description,  and  that  It 
would  be  suitable  to  perform  the.  ordinary 
work  whldi  the  described  machine  is  manu- 
factured to  do.  In  the  case  of  Davis  Oalyx 
Drill  Co.  v.  Hallory,  137  Fed.  832.  69  O.  0.  A. 
682,  68  L.  R.  A.  978,  Judge  Sanborn  laid 
down  the  following  rule: 

"The  extent  of  the  implied  warranty  in  such 
a  case  is  that  the  machine,  tool,  or  article  ahall 
correspond  with  the  description  or  exemplar, 
and  that  it  shall  be  aultable  to  perform  the 
ordinary  work  which  the  described  machine  is 
m^e  to  do." 

Many  authorities  sustain  the  rule  that  an 
Implied  warranty  on  sales  of  machinery  that 
does  not  contradict  the  terms  of  an  express 
warranty  may  be  established,  and  especially 
it  Is  permissible  to  show  that  the  machinery 
Is  fit  for  the  purpose  tor  which  it  was  pur- 
diased.  Blackmore  v.  Fairbanks,  Morse  & 
Co.,  70  Iowa,  282,  41  N.  W.  648;  Loztercamp 
V.  Linlnger  Implement  Co.,  147  Iowa,  29,  125 
N.  W.  830,  83  L.  R.  A.  <N. «.)  501.. 

The  Supreme  Court  of  Tennessee,  in  the 
case  of  Brass  &  Iron  Co.  t.  Kxeter  Madiln- 
ery  Works  et  al.,  109  Tenn.  07,  70  8.  W.  614, 
said: 

"One  who  Bella  mt^cbinery  for  a  special  uae, 
eonununlcated  to  him  at  the  time,  impliedly  war- 
rants that  it  is  reaaonably  suitable  for  the  uae 
Intended,  whether  it  was  in  atoek,  or  spedally 
monnfaetored  to  fill  the  particalar  order." 

In  the  case  of  Michael  8eitz  v.  Brewers' 
Befrigeratlng  Machine  Co.,  141  U.  S.  610,  12 
Sup.  Ct.  46,  85  L.  Ed.  837,  the  Supreme  Court 
of  the  United  Stotes,  speoklnB  through  Mr. 
Chief  Justice  FoUer,  said: 

"In  the  case  bar  the  machine  purchased 
was  specifically  designated  In  the  contract,  and 


a  sale  of  machinery  there  Is  an  Imidied  war- 
ranty that  it  will  perform  the  ordinary  work 
wfai(9i  such  macMnny  Is  manufactored  to  do. 

It  was  competent  In  the  case  at  bar  to  ad- 
mit Oie  testtmony  of  the  dlfferoit  witnesses 
as  to  bow  the  tractor  operated  and  the  result 
obtained  froin  the  operatkm  of  the  matdUne. 
It  was  therefore  ccnvetent  for  the- witnesses 
to  testify  as  to  tbe  horse  power  dev^oped 
by  the  engine. 

The  idalntiff  in  error.  In  its  motion  for  re- 
hearing says  Is  Boftrwo  that  im  tbe  dattf 
of  the  execution  of  the  note  in  question  the 
defaidants  refused  to  aettle  tor  the  tractcv 
and  that  the  plalntlfl  agreed  that  It  would 
make  Its  contract  of  warranty  good  and  rem- 
edy the  defects  in  the  machine;  and  cw- 
tends  that  Mr.  Erskin,  the  travdlng  sales- 
man ot  the  plaintiff,  had  no  authority  to 
make  any  contract  binding  the  idalntiff. 
We  find  in  On  record,  at  page  90,  the  fol- 
lowing Btateanrait  by  the. witness  George  L. 
Miller: 

"Mr.  Erskin  came  down  to  make  settlement 
for  the  Fairbanks-Morse  business ;  we  had 
an  irrigating  pump  and  stationary  engine  and 
a  small  tractor  and  thia  tractor,  ana  had  a 
great  deal  of  bufdness  with  the  Fairbanks- 
Morse  Company  that  year.  I  don't  know  bo,w 
much  our  account  was,  but  It  was  considerable. 
On  tbe  eettlement  of  Uiis  machine,  I  complain- 
ed considerable  to  him;  he  eoys:  'We  have 
our  men  in  tbie  territory,  and  they  will  be  with 
you  any  time  you  want  tbem.  This,  machine 
will  be  made  good.'  I  complained  to  him  about 
the  mnk  case;  we  never  could  keep  it  on; 
the  men  said  the  holt*  kept  breaking  off. 
*  *  *  .mat  la  how  I  came  to  give  him  the 
note." 

Now,  the  plaintiff  wIU  not  he  heard  to  say 
that  Mr.  Erskin  could  not  bind  the  plain- 
tiff  In  this  transaction.  It  accepted  the  note 
executed  by  the  defendants  and  thereby  rat- 
ified any  agreement  made  by  Mr.  Erskin; 
and  the  reply  filed  by  the  plaintiff  to  the  an- 
swer of  the  defendants  pleaded  the  written 
contract  of  sale  vhkdt  fixes  tbe  price  of  the 
tractOT'  at  tZJtSO,  and  a  secondhand  sqjora- 
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tor  at  $400,  making  a  to^al  of  $3,160;  and 
the  reply  filed  admits  that  on  September  14, 
1914,  defendants  paid  to  the  plaintiff  $400, 
and  on  January  1,  1915,  $750;  leaving  a  bal- 
ance dne  to  the  plaintiff  of  $2,000.  The  wit- 
ness George  L.  Miller  testified  that  the  $2,000 
represented  the  balance  due  on  the  purchase 
price  of  the  tractor  sold  to  the  defendants. 
This  was  competent  testimony  supporting  the 
Terdlct  of  the  Jury  that  the  note  was  ex- 
ecuted in  settlement  of  the  purchase  price  of 
the  tractor  in  question,  and  his  testimony  up- 
on th^  proposition  was  competent  for  the 
.  purpose  of  showing  that  the  plaintiff  had  no- 
tice of  the  defects  of  the  tractor  sold,  and  to 
explain  why  the  defendants  executed  the 
note  and  that  their  action  in  executing  the 
note  under  the  drcumstancee  did  not  con- 
stitute a  waiver  of  the  warrantr  contained 
In  the  written  contract  of  sale. 

We  have  examined  the  record  and  find 
that  the  conrt  In  bis  instructions  to  the  jury 
fairly  submitted  the  question  of  a  breach  of 
the  written  warranty  to  the  Jury,  and  there 
is  competent  testimony  sustaining  the  ver- 
dict of  the  Jury.  The  question  of  the  waiver 
of  the  defects  or  a  breach  of  the  warranty 
by  giving  the  note  and  securing  a  raiewal 
thereof  was  properly  submitted  to  the  Jury 
under  the  testimony,  and  tiie  evidence  shows 
that  the  defendants,  on  more  than  one  occa- 
sion, tendered  the  property  back  to  the  plain- 
tiff ;  that  the  same  was  retained  at  the  solic- 
itation of  the  ag^ts  of  the  plaintiff;  and 
that  the  plaintiff  attempted,  on  dlfterrat  oc- 
caslona,  to  repair  Che  «igine  so  that  It  would 
perform  the  service  for  whltA  It  was  pur- 
chased. 

It  is  therefore  ordered  that  the  petition 
for  rehearing  herein  be  denied. 
All  the  Justices  amcnr. 


FARMERS^  STATE  BANK  OF  OLUSTEE  v. 
GRAVELLE.   (No.  9838.) 

(Supreme  Court  of  Oklahoma.  ITeb.  .1,  1921. 
Behearhig  Denied  March  15, 1921.) 

(ByXtabM  by  tike  Oovirt,} 

1.  PImuUri  «=9376— Proof  of  fasts  admitted  by 
aaswar  usaaoeasary. 

When  a  fact  is  admitted  in  the  answer,  no 
proof  respecting  It  need  be  introduced  by  the 
plaintiff,  and  it  may  be  presented  to  the  Jury 
WM  part  of  the  evidence  In  the  casa. 

2.  Appeal  aid  error  ^9»1051(3)— laooaipetent 
ovldeoco  Qf  faet  admitted  la  aaswar  harmlasa. 

Conceding  the  trial  court  committed  error 
in  admitting  incompetent  evidence  to  prove  a 
fact  admitted  In  the  answer,  such  error  wduld 
be  harmless. 

Appeal  from  District  Oour^  JadEson  Coun- 
ty ;  Frank  Ua£hewa,  Ju^^ 


Action  by  Peter  Oravelle  against  the  Farm- 
ers' State  Bank  of  Olustee.  Jndgmoit  tat 
plaintiff,  and  defendant  appeals.  Afflrtned. 

W.  J.  Hortoo,  of  McAleeter,  and  B.  El  Owe, 
of  Altus,  for  plaintiff  in  error. 

P.  K.  Morrill,  of  Altna*  for  deSndant  In  «^ 
lOr. 

PITGHFORD,  J.  Thla  action  waa  Insti- 
tuted by  the  defendant  in  error  (plaintiff  be- 
low) in  the  district  court  of  Jackson  county 
against  the  plaintiff  in  error  (defendant  be- 
low) for  the  recov«-y  of  the  p^alty  for  usur- 
ious interest,  under  section  1005.  Bev.  L. 
1910,  alleged  to  have  been  paid  by  him  to 
the  plaintiff  in  error.  Hereaftert  for  ctmven- 
ience,  the  parties  wIU  be  designated  as  they 
appeared  in  the  court  below. 

For  his  cause  of  a(±(on  the  plaintiff  allied 
that  on  March  8.  1912.  the  defendant  bank 
loaned  to  the  plaintiff  the  sum  of  $l,07a.lA 
on  condition  that  the  plaintiff  would  pay  to 
the  defendant  intor^t  theretm  at  12  per  coit. 
per  annum,  aald  Ioclu  being  evidenced  by  a 
note  signed  by  the  plaintiff,  dated  March  8, 
1912,  due  September  1.  1912,  expressing  in- 
terest from  maturity  at  10  per  c^L  per  an- 
num tmtU  paid,  and  alleged  the  payment  of 
$309.70  as  usurious  hiterest  for  said  loan. 
In  the  trial  upon  the  issues  Joined  by  the  an- 
swer to  the  petition  the  Jury  retomed  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $799.40, 
being  double  the  amount  of  Interest  iwld. 
Judgment  was  duly  entered  In  accordance 
with  the  verdict  returned. 

FriHtt  said  Judgment  the  defendant  appeals, 
and  assigns  numerous  errors  whltdi  are  ar- 
gued under  assignments  I  and  II,  to  the  ef- 
fect that  the  trial  court  erred  in  overruling 
the  demurrer  of  defendant  to  the  evidence  in- 
troduced on  behalf  of  plaintiff,  and  In  refus- 
ing a  per«nptory  Instruction  to  return  a  ver- 
dict in  favor  of  defendant  It  Is  ctmtended 
by  the  defendant  that  there  was  no  compe- 
tent evidence  showing  the  payment  of  any 
such  sum  as  sued  for,  or  of  any  particular 
sum,  as  interest. 

The  plaintiff  testified  that  he  executed  the 
note  sued  on  to  the  defendant ;  that  his  con- 
tract with  the  defendant  at  the  time  was  to 
pay  12  per  cent  interest;  that  he  paid  this 
rate  from  the  making  of  the  note  until  It  was 
paid  off  between  the  21st  and  31st  of  Oecon- 
ber,  1914. 

The  answer  admits  that  on  the  3d  day  of 
September,  1912,  the  note  being  past  due  and 
unpaid,  the  plaintiff  paid  for  an  extension  of 
the  time  of  payment  until  October  1.  1912, 
the  sum  of  $19.78  as  interest  therefor,  and 
continued  to  pay  this  amount  each  month  up 
to  December  2,  1912,  when  there  was  paid 
upon  the  principal  of  the  note  $1,07&1S,  leav- 
ing a  balance  due  thereon  of  $iM>0.  It  there- 
fore appears  that  from  the  8d  day  of  Septem- 
ber, 1912,  to  the  2d  day  of  December,  1012, 
the  plaintiff  had  paid,  as  interest,  $09.34. 
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It  18  further  admitted  In  tbe  answer  that 
from  the  2d  day  of  December.  1912,  to  the 
81st  day  of  December,  1914,  the  date  npoD 
which  the  balance  of  the  principal  due  upon 
the  note  wag  Uauldated,  the  plain  tiff  had 
paid,  as  Interest,  f224.80.  This  last  amount 
added  to  $S9^  totals  $283.64.  It  is  a  matter 
of  simple  calculatl<ni  that  Interest  at  10  per 
cent,  from  the  Ist  day  of  September,  1912, 
to  the  2d  day  of  Dec«nber,  1912,  would 
amount  ai^roxtmately  to  $49.44.  Theretore 
the  Interest  actually  paid  was  $9.90  in  excess 
of  10  per  cent  Tbe  Interest  on  the  $900,  the 
balance  due  from  December  2,  1912,  after  the 
credit  of  $1,0T8.1S  at  10  per  cent,  to  the  time 
the  indebtedness  was  paid,  would  amount  to 
$185,  whereas  tbe  interest  actually  paid  dur- 
ing that  time  was  $224.30.  The  amount  ac- 
tually paid  during  that  time  In  en»BB  of  10 
per  cent,  was  $98.64. 

In  the  answer,  however,  there  Is  no  admis- 
sion or  anything  indicating  the  rate  of  Inter- 
est charged  <hi  the  amount  borrowed  trcm 
date  ot  the  note  to  maturity  thereof.  How- 
ever, it  Is  allieged  In  the  plalntHTs  petition 
and  teatlfled  to  by  the  plaintiff  that  at  the 
time  the  money  was  borrowed  there  was.  de- 
ducted interest  up  to  the  maturity  of  the  note 
of  12  per  cent  It  la  omtoided  by  tbe  defend- 
ant that  the  court  should  exclude  the  evi- 
dence upon  this  point  because  the  same 
amounted  to  a  cmclnston;  tliat,  Instead  at 
testifying  be  had  paid  12  per  cent  Interest, 
tbe  plalntUt  should  have  stated  the  exact 
amount  paid  In  doliars  and  cents  and  let  the 
jury  draw  the  con<du8ion8  as  to  whether  or 
not  tbe  same  amounted  to  usury.  Under  the 
drcumstancee  of  this  case,  we  cannot  agree 
with  this  contention,  when  the  plalntift  tes" 
tifled  he  entered  into  this  contract  with  the 
defendant,  whereby  he  was  to  pay  him  12  per 
cent  Interest,  and  he  further  testifles  that  he 
did  pay  12  cent  Interest  up  to  the  matur- 
ity as  expressed  In  the  note,  and  when  the 
defendant  tb&i  admits  in  its  answer  that 
from  the  time  of  the  maturity  of  tbe  note  the 
same  was  ext«ided  up  to  the  2d  of  December 
by  the  payment  of  a  named  sum  as  Interest 
and  when  the  defradant  acknowledges  and 
shows  In  Its  answer  that  the  amount  received 
amounted  to  exactly  12  per  cent.,  and  no  de- 
nial that  the  plaintiff  had  paid  12  per  cent 
from  the  date  of  the  loan,  the  Jury  was  Jus- 
tified in  finding  that  the  interest  at  12  per 
cent  fnmi  the  8th  day  of  March,  1912,  to  the 
8d  day  of  September,  1912,  amounted  to  $110.- 
06,  which  sum  added  to  the  interest  admowl- 
edged  to  have  been  received  by  the  defendant 
totals  exactly  $399.70,  tbe  amount  sued  for. 

The  main  defense  relied  upon  by  the  de- 
fendant In  the  trial  court  was  the  statute  ot 
limitations.  It  was  admitted  in  the  answer 
that  on  March  8,  1912,  the  defendant  loaned 
to  the  plaintiff  the  principal  sum  of  $1,978.15, 
to  be  due  and  payable  September  1,  1912,  for 
which  loon  tlie  said  plaintiff  paid  interest  In 


advance  to  said  date,  and  Oiat  the  said  note 
matured  on  the  Ist  day  of  3ept«nber,  1912, 
and  became  due  and  payable,  and,  If  usurl^)us 
charges  of  Interest  In  the  amount  charged  up- 
on said  note  from  date  thereof  imtil  said  nm- 
turity,  to  wit,  September  1,  1912,  the  collec- 
tion of  tbe  same  Is  now  barred  by  the  statute 
of  limitations  for  the  reason  that  this  suit 
was  not  brought  within  the  t^o  years  from  the 
date  of  the  maturity  of  said  note,  and  farther 
(2iat  said  defendant  would  further  show  that 
on  the  8d  day  of  September,  1912,  the  said 
note  above  mentioned  being  past  due  and  un- 
paid, the  plaintiff  paid  for  an  extension  of 
the  time  of  paymrait  thereof  until  October  1, 
1912,  and  then  follows  the  various  items  of 
Interest  paid  and  the  time  of  payment  the 
last  interest  being  paid  on  December  81, 1914, 
OD  which  day  the  note  was  paid  off  in  fulL 

The  defense  of  the  statute  of  limitations 
has  been  abandoned  by  the  defendant  for  the 
reason  that  this  court  In  Bean  et  al.  v.  Bum- 
rill,  172  Pac.  482,  Ruby  v.  Warrior,  175  Pac. 
356,  and  Gulnn  et  al.  v.  Security  State  Bank 
of  Shawnee,  176  Pac  898,  has  since  the  trial 
in  the  lower  court  decided  adversely  to  the 
contention  of  the  defendant  on  this  point 

[1]  When  the  defendant  admitted  in  Its  an- 
swer that  it  had  charged  an  amount  in  ex- 
cess of  the  l^al  rate  of  Interest,  and  had 
mafle  this  charge  and  collected  the  same  from 
12ie  2d  day  of  September,  1912,  to  the  final 
payment  of  the  prlntdpal,  the  plaintiff  was 
not  required  to  establlisb  the  fact  to  tbe  Jury 
In  clearer  terms  than  was  done  by  this  evt 
dencew 

In  81  Gyc;  214,  tbe  mle  Is  stated  as  follows: 

"When  a  fact  Is  admitted  npon  the  pleadings, 

DO  proof  respecting  it  need  be  Introduced,  and 
It  may  be  presented  to  the  Jury  as  part  of  the 
evidence  in  tbe  case.  By  admitting  in  the  an- 
swer a  fact  alleged  b7  plaiotiff,  the  fact  la  at 
well  pleaded  for  the  purposes  of  the  answer  as 
though  averred  therein.  An  admisBion  on  the 
pleadings  is  an  admission  for  all  the  purposes 
of  the  eaage.  Admiasiona  made  on  tbe  plead- 
ings are  conclusive  upon  the  party  inakiiijc  them 
SB  Uaig  as  they  stand  upon  the  record,  uid  no 
evidence  can  be  shown  to  contradict  them"— 
dtlttg  I>yas  T.  Southern  Pac.  Co.,  140  CaL  296^ 
7S  Pac.  972;  Gerson  v.  Pool*  31  Ark.  8S. 

In  the  case  of  Frank  R.  Rogers  v.  Milton 
Brown,  16  Ofel.  S24,  86  Pac.  443,  a  third  para- 
graph of  tba  syllabus  Is  as  foUows: 

"Where  a  party  to  an  action  ma]r:eB  solemn 
admisBiona  against  his  interest  in  a  pleading, 
they  should  be  treated  as  admitted  facts,  and 
he  wOl  not  be  heard  to  questioa  the  correctness 
thereof  at  any  stage  of  the  case  in  tbe  trial 
court,  or  on  appeal,  when  properly  preserved  in 
a  transcript  or  ease-made,  so  long  as  they  re- 
main a  part  of  the  record.  H  the  statements 
or  aAnlssions  were  made  by  himself  or  by  his 
counsel  nnder  an  honest  mistake  or  misappre- 
henidon  of  what  the  facts  really  were,  and  be 
desires  to  be  relieved  from  the  effects  thereof. 
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'fae  should  apply  to  tb«  trial  coart  for  leave  to 
withdraw  such  admiaaioDS  or  {deadiogs,  and.  if 
reqQired  to  do  so,  make  a  ahowing  of  (ood 
faith  in  aapport  of  hl«  appUcatioo,  which  ahould 
be  granted  or  denied  In  the  furtherance  of  jas- 
tice." 

We  quote  furth»  tram  the  body  of  the 
opinion  as  follows: 

"Pleadinsa  in  a  dvU  case  are  not  merely 
matters  of  form,  bnt  they  are  aolenin  dedara- 
tions  of  the  party.  They  present  to  the  court 
what  he  claims  the  facta  to  be  and,  upon  such 
statement,  asbs  it  to  grant  him  relief,  and  he  is 
bound  by  every  statement  against  hia  interest 
made  therein,  and  will  not  be  heard  to  gues- 
tioQ  the  correctness  thereof,  so  long  as  they 
remain  a  part  of  the  record;  and  they  may  be 
taken  advantage  of  by  the  adverse  part?  at  any 
stage  of  the  case,  either  in  the  trial  court  or  on 
appeal  if  th^  are  preserved  in  the  transcript 
or  oasc-made.  I^ne  Implement  Oo.  v.  I^owder 
&.  Manning,  11  OU.  61. 

"The  facts  in  a  case  never  change,  nor  wOl  a 
party  be  allowed  to  change  his  recitation  of  the 
facts  simply  because  it  may  happen  to  be  ad< 
vantagcoua  to  do  to." 

In  Fish  T.  Sims,  42  OkL  535,  141  Pac.  9S0, 

the  court  said : 

"The  defendant  having  admitted  In  his  an- 
swer that  the  lands  de8GrU>ed  in  plaintifl^'B  peti- 
tion were  the  allotments  of  Mekey  and  Losan- 

na  Bruner,  it  was  not  necessary,  therefore,  for 
the  plaintiff  to  introduce  any  evidence  in.  sup- 
port of  her  allegation  that  Mekey  Bruner  and 
Iiosanna  Bruner  were  the  allottees  of  said 
lands;  this  fact  having  been  admitted  by  the 
answer" — citing  Rogers  v.  Brown,  15  OkL 
52-t,  86  Pac.  443;  Pugh  v.  Stigler,  21  Okl.  S54, 
^  Pac.  566;  Oklahoma  Moline  Plow  Co.  t. 
Smith,  41  Okl.  408.  189  Pac.  285;  and  other 
authorities. 

[2]  The  defendant  has  cited  a  number  of 
decisions  insisting  that  they  clearly  sustain 
the  position  of -the  defendant;  that  the  court 
committed  an  error  in  not  auatalnlng  the  ob- 
Jecticm  to  the  plaintUTe  evidence.  Suffice  it 
to  say  we  have  carefully  read  the  dedaloiu 
cited,  but  fail  to  see  wherein  the  same  are 
applicable  to  the  case  at  bar.  However,  U 
they  were  in  poiat^  the  defendant,  in  view 
■of  our  coDcIuaimia,  would  not  be  in  posi- 
tion to  urge  the  same  toof  the  reaam  tiiat, 
having  admitted  receiving  usurious  interest, 
the  admlaeiMi  of  the  eTidence»  the  error,  if 
any,  would  be  harmless.  See  Armetnmg  t. 
Crump,  26  Okl.  452, 106  Pac.  Mendocino 
Coun^  T.  Peters  et  al.,  2  Cal.  App.  24,  82  Pac 
1122 ;  Camp  v.  Sluum  et  al.,  23  Utah,  56,  63 
Pac.  332. 

Our  conclusion  la  that  the  Judgment  of  ttie 
trial  court  should  be  affirmed;  aqd  it  Is  ao 
ordered. 

HARBISON,  a  J.,  and  McNEILL^  NICH- 
OLSON, and  ELTK^G,  JJ.,  concur. 


FREELS  V.  STATE.    (No.  A-3537.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  12,  1921.) 

(SyUabua  by  <he  OourtJ 

1.  Honlolda  «»25S(3)— Evideaoe  MM  to  tap- 
port  esnvietloB  of  maislanahter  la  first  de* 
orea. 

The  evidence  examined,  and  found  alnm- 
dandy  anffident  to  support  the  verdict 

2.  WItaesset  «s»383— WItsesa  teetifyiag  te 
(acta  explasatory  of  threats  be  Impeaoh- 
ed  by  sbowlsg  laeoaslstent  statemeats. 

It  Is  improper  and  may  be  prejndidal  to 
lay  the  foundation  to  impeach  and  to  impeach 
a  witness  oa  cross-examination  on  purely  col- 
lateral and  immaterial  matters;  but,  where 
facts  explanatory  of  threats  made  in  a  homicide 
case  are  brougbt  out  on  the  examioation  in 
cliief  of  one  of  defendant's  own  witnesses,  then 
such  facts  become  material,  and  the  witness 
reciting  them  may  he  impeached  by  showing 
Uiat  at  other  times  and  places  he  made  contra- 
dictory or  Ineonaistent  statements  of  the  in- 
cidents connected  vrith  such  threats. 

3.  Homiolds  «s>Zi4{l)— Statement  ^  deceased 
that  dsTendant  threateaedfe  km  hint  held  ad- 
mlsslMe  as  dylsB  dedaratlOB. 

Where  the  deceased,  a  short  time  after  he 
waa  shot  and  a  few  minutes  before  he  ex- 
I»red,  knowing  that  death  was  impoidiiig,  re- 
ferring to  the  defendant,  who  waa  at  that  me- 
mcnt  passing  in  the  custody  of  the  arresting 
officer,  said,  "He  threatened  to  kill  me,"  such 
statement,  under  the  circumstances  in  this  case, 
was  properly  admitted  as  a  dying  declaration. 

Appeal  from  District  Court,  Muskogee 
County;  Oiarles  O.  Watts,  Judge. 

Cornelias  D.  Freels  was  convicted  of  man- 
slaughter In  the  first  degree,  and  he  appeals. 

Affirmed. 

Crump  ft  De  QrafTenrled,  of  Muskogee,  for 
plaintiff  in  error. 

S.  P.  Freeliug.  Atty.  Oen.,  and  £.  L.  Fulton, 
Aast  Atty.  Gen.,  for  the  State. 

BESSEY,  J.  On  the  19th  day  of  October, 
1918,  Cornelius  D.  Freels,  plaintifT  In  error, 
hereinafter  referred  to  as  the  defendant,  was 
Informed  against  in  the  district  court  ot  Mna- 
kogee  county  for  the  murder  of  Jacob  Wil- 
liam Shoults  in  the  city  of  Muskogee  on  the 
24th  CtLj  of  September,  1918.  Upon  trial  a 
verdict  was  rendered  against  the  defoidant 
for  manalanghter  In  the  flrst  degree  on  No- 
vember 23,  1918,  and  the  court,  upon  render- 
ing Judgment,  fixed  the  punishment  at  im- 
prisonment in  the  state  penitentiary  for  a 
period  of  20  years.  From  this  Judgment  Ow 
defendant  has  aiwealed  to  this  oourt 

Testimony  on  the  part  of  the  state  shows 
that  for  some  time  prior  to  the  hcaaldde  de- 
ceased bad  been  living  at  the  BodtefeUer  Ho- 
tel in  Muskt^ee ;  that  <m  liUs  day  two  peace 
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officers  vrere  sitting  on  the  frcnt  porch  ot  tbla 
faotel,  wabfhlng  a  car  which  was  said  to  have 
been  stolen  and  which  was  at  a  garage  diag- 
onally across  the  street  fr«m  the  hotel ;  that 
while  these  officers  were  sitting  there  deceas- 
ed came  out  of  the  hotel  and  stepped  off  the 
porch  onta  the  sidewalk  adjtdi^ing,  placing 
one  hand  on  one  of  the  pillars  of  the  porch, 
near  where  ttie  officers  sat,  and  engaged  in 
ocmversatlon  with  them;  that  while  he  was 
In  this  position  the  defendant  approached, 
and,  wlthont  words  or  warning,  fired  two 
shots  from  a  45  Coifs  revolTer,  one  of  whi<A 
entered  the  back  of  the  deceased  at  about  the 
tenth  rib  and  about  four  Inches  to  the  right 
of  the  spinal  column,  passing  through  the 
body  and  coming  f>ut  at  the  left  of  the  umbili- 
cus, resulting  in  death  about  one  hour  later. 
These  peace  officers  did  not  see  the  defendant 
before  the  first  shot  was  fired,  and  heard  no 
words  and  saw  no  demonstration  on  the  part 
of  the  deceased  indicating  that  he  knew  of 
the  presence  of  the  defendant.  After  the 
first  shot  was  fired  one  of  the  officers  grap- 
pled with  the  defendant  and  overpowered 
him,  and  while  this  was  going  on  another 
shot  was  fired.  The  deceased  had  no  weapon 
in  his  hand  and  none  was  found  on  bis  pa> 
son  after  the  tragedy. 

The  defraidant  testified  that  he  had  had 
prerlous  trouble  with  the  deceased,  and  that 
the  latter  had  threatened  his  life,  both  in  his 
presence  and  in  the  presence  of  others,  who 
had  communicated  these  threats  to  him ;  that 
upon  this  occasion  he  came  to  where  the  de- 
ceased stood,  and  discovered  him  unexpected- 
ly; that  the  deceased  saw  him  and  turned 
and  reached  for  something  In  his  pocket; 
that  the  defendant  believed  that  the  deceased 
was  about  to  shoot  him;  and  that  defendant 
fired  the  fatal  shot  In  his  necessary  self-de- 
fense. 

The  several  assignments  of  error  which 
plaintifT  In  error  urges  In  his  brief  may  be 
grouped  and  treated  as  follows: 

(1)  That  the  verdict  of  the  Jury  was  con- 
trary to  the  law  and  the  evidence. 

(2)  That  the  court  erred  In  permitting  the 
witness  Hughes,  over  the  objections  of  the 
defendant,  to  answer  an  Impeaching  question 
as  to  what  had  been  stated  to  him  by  anoth- 
er vritness  touching  collateral  matters  not  In 
issue  In  this  case. 

[S]  Error  of  the  court  In  permitting  the 
witness  Hamilton  to  testify  to  certain  alleged 
dj-lng  declarations  of  the  deceased. 

[1]  First  Without  setting  out  and  analyz- 
ing the  testimony  in  detail,  we  think  the  evi- 
dence was  amply  sufficient  to  support  the  ver- 
dict Indeed,  under  the  evidence  as  we  view  It, 
the  Jury  would  have  been  justified  in  bringing 
In  a  verdict  for  murder  instead  of  for  man- 
slaughter In  the  first  degree,  and  since  the 
jury  took  the  view  more  favorable  to  the  de- 
fendant, he  has  no  cause  for  complaint 

[2]  Second.  It  Is  next  inedsted  that  the 
court  erred  in  permitting  the  witness  Hogliea, 
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over  the  objecti<Hia  of  the  defendant,  to  an- 
swer an  impeaching  question  on  a  matter  col- 
lateral to  the  issue.  A  Mr.  Howlett,  a  wit- 
ness for  the  defendant,  in  his  examination  in 
chief  testified  that  he  was  and  for  a  long 
time  prior  to  the  homicide  had  been  the  own- 
er and  manager  of  a  rooming  house  In  Mua- 
kc^^,  In  which  the  deceased  was  for  a  time 
employed,  and  that  the  defendant  at  the  same 
time  was  lodging  at  this  house;  that  about 
nine  months  previous  to  the  homicide  the  de- 
fendant and  the  deceased  bad  a  quarrel  In 
the  washroom  of  the  rooming  house.  The 
witness  was  asked  in  the  course  of  bis  ex- 
amination by  defendant's  attorney: 

**Q.  Now  teU  what  was  said  by  eadi  one,  sr 
near  as  yoD  can  remember  it  A.  Shoalts  said. 
'What  did  you  have  Grono  arrested  for?'  and 
Freels  said,  *I  had  bim  arrested  for  talking 
about  the  President  of  the  United  States,  blow- 
ing up  smokestackB  and  one  thing  and  another; 
that  is  what  r  bad  him  arrested  for,  talking 
aboQt  this  country,'  and  Sboolts  said,  'Well,  I 
will  tell  you,  h»  says  that  you  had  no  baslneas 
having  him  arrested.'  He  says,  'You  had  no 
business  to  have  Oruno  arrested.'  He  said 
that  Wilson  ran  on  the  ticket,  on  a  peace  ticket, 
and  be  said  he  was  a  damn  traitor  to  his  coun- 
try, and  be  said  that  before  this  war  was  over 
the  Kaiser -was  going  to  whip  the  world,  and 
Freels  said,  1  won't—'  and  I  stepped  out  and 
said,  'You  cot  this  out;  don't  you  say  another 
word  about  tius;  I  am  not  going  to  have  any 
trouble  about  it'  I  said.  'Freels,  you  step  In- 
side, and,  Jolm,  yon  step  Inside,'  and  he  said; 
*I  will  blow  the  damn  son  of  a  bitch's  brainS 
out  if  he  is  talking  aboat  Ctermany.'  And  I 
said,  'Shoults,  you  go  on  in  there;  you  wiU 
have  to  cut  this  oof  So  John  went  in  his 
room  right  there,  and  be  said,  'I  am  going  to 
kai  that  damn  son  of  a  bitch,  U  It  is  the  last 
thing  I  do.'  He  said,  1  told  rreels— ' " 

In  the  cross-examlnatloa  of  this  witness  by 
County  AttMney  Cotton  for  the  purpose  of 
impeachment  queBtlons  were  asked  and  an- 
swers given  as  follows: 

"Q.  Mr.  Howlett,  In  that  conrersation  that 
you  had  with  Mr.  Hughes  there,  didn't  he  ask 
yon  as  to  what  statements,  disloyal  statemeata, 
you  ever  heard  the  deceased  make,  and  if  you 
didn't  say  to  Um  then  tliat  the  only  statement 
or  things  tiiat  you  knew  was  disloyal  against 
the  deceased  was  at  the  time  that  he  would 
not  testify  against  Otto  Oruno,  who  was  charg- 
ed with  being  a  pro-German,  and  if  that  wasn't 
—and  didn't  state  to  him  that  that  was  all  that 
you  ever  heard  or  knew  about,  or  words  to 
that  effect?  A.  I  don't  remember  that  state- 
ment at  all;  I  can  tell  you  the  conversation  I 
had. 

"Q.  You  say  yon  don't  remember?  A.  No» 
sir." 

Afterwards  the  county  attorney  called  the 
witness  B.  G,  Hughes  to  testify  for  the  state 
and  asked  him  the  following  question: 

"Q.  Mr.  Hughes,  didn't  the  wibiess  Sterling 
Hewlett,  at  the  Elgin  rooming  house  on  the 
afternoon  of  the  day  the  shooting  took  place 
■tats  to  you  this,  or  this  in  substanca:  Fint» 
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didn't  7on  ask  Um  this  qtiestioii,  didn't  yon 
ask  Ur.  Sterling  Howlett  this  question  in  sub- 
«tance:  ZMd  jaa  not  tell  Mr.  Hughes  that  yon 
knew  of  no  reason  for  Shoults  being  a  pro- 
Oerman  except  that  he  refused  to  testify 
agalost  Otto  OrUDo?  or  words  to  that  effect, 
and  didn't  he— Mr.  Hoghes,  in  that.converBation 
yoa  had  with  him  there,  didn't  you  ask  Mr. 
Howlett  as  to  what  statements,  dialoyal  state- 
ments, he  ever  beard  the  deceased  malie,  and 
if  he  didn't  say  to  you  there  that  the  only 
statements  or  things  that  he  knew  against  the 
deceased  was  at  the  time  be  would  not  tes- 
tify in  the  case  of  Otto  Gnuu^  who  was  charg- 
ed with  beinc  'a  pro-Oermen,  and  didn't'  he 
state  to  yon  that  waa  all  he  erer  heard,  or 
words  to  that  effect? 

"Mr.  Orump  (for  defendant) :  Objected  to  as 
incompetent,  irrelevant,  and  immaterial,  and 
for  the  further  reason  that  it  is  not  the  same 
Question  asked  Howlett,  and  for  tlie  further 
reason  that  the  question  is  practically  noin- 
telligible,  and  for  the  farther  reason  that  it 
is  an  attempt  to  impeach  a  witness  on  an  Im- 
material matter. 

"The  Oonrt:  Objection  orermled. 

"Mr.  Oramp:  Defendant  excepts. 

"The  Witness:  That  was  the  substance," 

The  defendant  attacks  the  admissibility  of 
ttais  testimony  on  the  ground  that  it  is  an 
attempt  to  Impeach  his  witness  on  a  C(^later- 
al  and  immaterial  point,  that  the  question  as 
to  whether  the  deceased  was  pro-German  Is 
Immaterial,  and  that  the  jury  may  here  con- 
cluded that^  if  this  witness  testified  falsely 
concerning  immaterial  facts,  bis  testimony 
relating  to  facts  that  were  material  waa  not 
wOTthy  of  credit 

The  rule  of  impeachment  on  collateral  mat- 
ters haa  been,  laid  down  by  this  court  in 
Payne  v.  State,  10  Okl.  Or.  814,  136  Pac.  201, 
and  In  Wlllla  v.  State,  18  Okl.  Cr.  700,  167 
Pec.  833.  where  It  is  stated  as  follows: 

"Wkoi  ft  witness  is  cms-examined  on  a  mat- 
ter collateral  to  the  issue,  his  answer  is  eon- 
dnsive  and  cannot  be  subsequently  contradicted 
by  way  of  impeachment  by  the  party  putting 
the  question.  The  teet  of  whether  a  fact  in- 
quired of  in  cross-examination  is  collateral  ia 
this:  Would  the  cross-examining  party  be  en- 
titied  to  prove  it  as  a  part  of  his  case  tending 
to  estabUsh  Ml  plea?" 

But  was  this  collatra^  and'  immaterial 
testimony?  In  both  of  the  caaes  noted  above 
the  foundation  for  Uie  impeachment  of  the 
witness  on  c(^teral  and  immaterial  matters 
was  laid  on  cross-examination,  while  in  this 
case  the  damaging,  disloyal  statements  of 
whidi  oHDplaint  la  made,  If  indeed  tliey  were 
damaging,  were  brought  out  In  the  examina- 
tion in  dUef  of  the  defendant's  own  witness, 
as  explanatory  of  why  the  deceased  had 
threatened  to  kill  the  defendant,  as  claimed 
by  defendant.  These  disloyal  statemraits 
were  material  as  traiding  to  show  why  the 
threat  against  the  defendant  was  made,  if 
indeed  it  waa  made.  The  state,  tmder  such 
circumstancea,  would  have  a  right  to  impeach 
the  witness  by  showing  that  at  other  times 


and  places  he  had  made  contradlcfaffy  or  in- 
conslstment  statemoits.  Smith  t.  State,  3 
Okl.  Gr.  629,  ICS  Pac.  418;  Oreenleaf  on  Ehrl- 
dence  (16th  Bd.)  ToL  1,  H  461t  462a;  40  Oyc 

2572. 

Where,  aa  in  this  case,  a  witness  attempts 
to  recite  the  incidents  of  a  quarrel  previous 
to  and  leading  up  to  the  homicide,  if  these 
statemmts  are  admissible  at  all,  the  Jury  is 
entiUed  to  know  all  that  occurred  and  all 
that  was  said  at  the  time;  and,  since  some 
of  the  statemraits  so  made  contained  tlireats 
by  the  deceased  against  the  defendant  In- 
dicating a  hostile  attitude  between  the  par- 
ties, it  was  proper  for  the  Jury  to  have  the 
entire  statemoit,  although  inseparable  por- 
tions of  such  stataneut  were  not  material. 
This  argument  or  quarrel  took  irtece  nine 
months  before  the  h<»ni(^de  occurred,  and  the 
credibility  of  this  witness  and  the  weight  to 
be  given  to  his  testimony  were  matters  tor 
the  Jury.  Oreenleaf  on  Brldaaoe,  supra,  | 
462b. 

[S]  Third.  The  testimony  shows  that  the 
deceased  expired  about  one  hour  after  he  was 
shot;  that  before  his  removal  to  the  hospital 
he  was  conscious  and  knew  that  he  had  been 
shot  through  the  body  at  a  vital  spot,  and 
that  immediately  after  the  shooting  he  had 
exclaimed  "I  am  killed  I  I  am  killed !"  While 
waiting  for  the  ambulance  one  Flora  Arm- 
strong asked  the  deceased.  In  the  presence  of 
Cass  Hamllt<m,  who  shot  him,  and  he  replied 
by  spelling  defendant's  name,  "F-r-e^-l-s." 

Witness  Hamilton  was  asked  this  questtm: 

"Q.  Did  he  make  any  statement  there  with 
reference  to  ansrthicg  that  had  been  done  or 
said  to  him  by  this  defendant?   A.  Tes,  sir. 

"Q.  TeU  the  jury  what  he  said.  A.  He  asked 
for  a  drink  of  water,  and  Dr.  Hollingsworth 
said,  'Don't  give  him  mudi  water.'  And  I 
raised  Urn  up  with  my  right  band,  and  he  bxA 
a  littie  bit  of  water,  and  the  gentleman  who 
did  the  killing  passed  in  the  patrol  wagon,  and 
he  looked  out  the  window  and  he  says— says 
kind  of  tike  that-^  a  mnmtding  tone,  *Ue 
theatened  to  kill  me.'  "* 

So  far  as  we  can  ascortain  from  the  reccnd« 
the  deceased  was  speaking  of  the  Inddenta 
that  had  Just  taken  i^ce,  and  tills  teattnKmy 
was  properly  admitted  as  a  dying  declaration. 
For  the  sake  of  argument  only,  assuming  tluit 
this  evidence  might  be  inadmWble  and  glv^ 
Ing  tiie  defoidant's  testimony  the  benefit  of 
the  most  favorable  conatrncllcai.  Qie  Jury 
would  not  have  been  Justified  la  brinsdng  in 
a  verdict  at  acquittal  on  the  theory  of  sdf* 
defense.  It  the  expression,  "He  threatened 
to  kill  me,"  r^^red  to  some  other  time  not 
connected  with  the  res  gestie,  it  might  have 
been  prejudldal  had  the  verdict  been  for 
murder ;  but,  since  the  verdict  was  for  man- 
slaughter only,  the  question  of  prejudicial  er- 
ror in  this  regard  is  eliminated. 

Finding  no  prejudicial  wror  in  this  ncfoA, 
the  Judgment  of  the  trial  court  is  affirmed. 

DOTLB,  P.*  J.,  and  MATSOM,  3^  concur. 
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CARROLL  flt  at.  v.  INDUSTRIAL  COMMIS- 
SION OF  COLORADO  et  iL 

(No.  973r.) 

(Bapreisa  Court  of  Colorado.    Dec.  6,  1920. 
On  Motion  foi  Behearing^ 
Uareh  7. 1921.) 

1.  Masttr  and  vervaat  4=9374— Dast-laNll  air 
bold  proxinate  oanse  »f  workmaa'a  doatta. 

Where  an  employ^  had  organic  heart  trou- 
ble, and  the  Btreanous  work  of  pitching  aUaUa 
hay  in  an  inclosed  building,  combined  vith 
breathing  dnst-laden  air,  brought  on  an  attack 
of  heart  troaUe  causing  instant  death,  the 
condition  «f  the  air  or  the  fact  that  it  was 
dust-laden  was  the  proximate  eaoae  of  Uw 
death. 

2.  Master  aid  aervant  «3»374  —  Death  from 
heart  treable  dae  te  daet-ladeii  ooadltlee  «f 
air  held  "iRjary  proxlMately  eaned  ^  ae- 
eldeel"  wRMh  Compensation  Act. 

Where  the  duat-laden  condition  of  the  air 
In  which  an  employ^  was  working  brought  on 
an  attack  of  heart  trouble  resulting  In  death, 
the  result  was  unexpected  and  unintended,  and 
therefore  an  ''accident"  and  the  death  resulted 
from  an  injury  proximately  caused  by  accident 
within  the  Workmen's  Oompensatioa  Act. 

Note.— For  other  definitions,  aee  Words 
and  Phrases,  First  and  Second  Series,  Acci- 
dent—Accidental.] 

S.  Master  and  servant  ^a37l  —  Werknea's 
Compensation  Ael  inoludea  Injuiy  whloh  Is  It* 
self  an  accident;  "by;"  "Injury  by  accident;" 
"Injury  caused  tay  apcldent." 
The  Workmen's  Compensation  Act,  pro- 
,  viding  compensation  for  peraonal  Injury  or 
death  acddentaOy  suatained  and  for  injury 
proximately  caused  by  accident,  Includes  not 
only  an  injury  the  means  or  cause  of  which  is 
an  acddent,  but  also  an  Injury  which  is  itself 
an  accident,  as  "by"  means  through  the  means, 
act,  or  inatmmentiillty  of,  and  'injury  by  acci- 
dent" and  "injury  caused  by  aoddent"  are  in- 
terchangeable  terms. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrased,  First  and  Second  Series,  By.] 

4.  Master  and  servant  «=s>4l7(l)— Order  deny- 
ing compensation  on  petition  for  rehearinp 
held  reviewable  without  further  petition. 

Where  the  Industrial  Conxmission  denied 
compensation  tinder  the  Workmen's  Compensa- 
tion Act,  and  a  petition  for  rehearing  was  filed 
after  which  the  Commission  vacated  Its  pre- 
vious order  and  heard  farther  testimony  and 
made  another  order  denying  compensatiMi,  a 
second  petition  for  rehearing  was  unnecenary 
before  bringing  an  action  in  the  diatrlct  ooort 
to  review  tbe  proceedinga  of  the  Ctunmiaaltm. 

Burke  and  Donlstmr  JJ.,  dissenting. 

On  Motion  for  Behearing. 

5.  Appeal  and  error  «s»767(l)— DiaaaMrteoafe 

brief  stricken  fren  the  flies. 

Where  in  support  of  a  petition  for  a  re- 
hearing a  party  files  a  brief  which  Is  discourte- 
ous and  io  violation  of  professional  ethics,  it 
will  be  stricken  from  the  files. 


Ernv  to  District  Ooort,  Oitgr  and  Gonntr 
of  Denver;  Brands  B.  Bonck,  Jndga 

Action  by  Bessie  Carroll  and  others  against 
the  Industrial  Commission  of  Cblorado  and 
others  to  set  aside  an  order  of  the  Commls- 
slon  denying  compensation  under  the  Work- 
m^'a  Compensation  Act  for  the  death  of 
Joseph  Carroll.  The  order  of  tike  Commis- 
sion was  affirmed  by  the  district  conrt,  and 
plaintiffs  b^g  error.  Reversed  and  remand- 
ed, with  directions. 

Chas.  H.  Sherrick,  of  Denver,  for  plain- 
tiffs In  error. 

Victor  E.  Keyes,  Atty.  Gen.,  John  8.  Fine, 
Asst  Atty.  Cen.  (H,  B.  Ourran,  of  Denver,  of 
counsel),  for  def^dant  In  error  Indnstiial 
Commiasl(»i. 

Dana,  Blonnt  ft  SllTersteln,  of  Deavwr,  lor 
othor  defendants  In  oror. 

ALLBN,  J.  The  plaintiffs  In  error,  as 
widow  and  minor  children  of  Joseph  Carroll, 
filed  a  claim  tor  compensation  with  the  In- 
dnstrlal  Commission  nndep  the  Workmen's 
Compensation  Act  Laws  IftLO,  c  210.  Jo- 
seph Carroll  died  while  an  emploj€  and  work- 
ing as  such.  Ttn  plaintiffs  In  error  filed  their 
claim  as  his  d^ndents.  After  a  bearlnjr, 
the  Commission  found,  as  a  conclusion  based 
upon  the  facta,  that  the  deatb  of  Jos^  Car- 
nal "was  not  the  proximate  result  of  an 
accident  sustained"  by  him. 

The  claimants  filed  an  action  In  the  Dis- 
trict Court  to  set  aside  the  order  denying 
compensation.  That  court  affirmed  the  or* 
der  of  the  Commission,  and  claimants  now 
bring  the  cause  to  this  court  for  review. 

One  of  the  qnestlcms  presented  by  the  rets 
ord  is  whether  the  Commission's  flndliv, 
which  In  the  Instant  case  Is  one  of  law,  can 
be  sustained. 

The  following  facts  are  not  disputed:  Jo- 
seph Carroll  was  employed  in  an  al^lfa 
meal  mill.  On  November  1,  1917,  he  was 
found  dead,  his  body  lying  In  the  hay  shed 
of  the  mill,  where  be  bad  been  pitching  al- 
falfa hay.  His  work  was  hard  physical 
labor.  His  place  of  employment  was  In  an 
inclosed  building.  The  air  tberelo  was  dust- 
laden  as  the  result  of  handling  hay,  alfalfa 
meal,  and  machinery.  The  decedent  bad  or^ 
ganlc  heart  trouble.  The  evidence  shows 
that  the  strenuous  work  of  pitching  alfalfa 
bay  in  an  Inclosed  building,  ctmiblned  with 
breathing  dust-laden  air,  brought  on  an 
attack  of  heart  trouble,  causing  instant  death, 
and  that.  If  Joseph  Carrol  bad  been  doing 
Ms  work  in  the  open  air,  the  work  would 
not  have  brought  on  a  heart  attack. 

[1-3]  The  proximate  cause  of  the  death  of 
Josepb  Carroll  was  the  condition  of  the  air 
In  bis  place  of  employment,  or  the  fact  that 
it  was  dust-laden.  The  question  to  be  deter- 
mined now  takes  this  form:  Under  the  fore- 


tfasFor  otlier  oases  see  ssms  topic  and  KBT-NVHBSa  tn  all  Ker-Nomtwred  DlcMts  and  Indexes 


Digitized  by 


Google 


1098 


IW  FAOIFIO  BDPOBTBB 


(Cola 


going  t&ctM,  maBt  It  be  held,  as  a  matter  of 
lav,  that  the  death  was  "acddentally  sus- 
tained" or  resulted  from  an  'Injury  proxi- 
mately caused  by  accident"? 

The  dust-laden  condition  of  the  air  was 
the  "proximate  cause"  of  the  death  because 
had  it  not  been  for  such  condition  the  death 
would  not  have  occurred  at  the  time.  Such 
condition  of  the  air  which  decedent  was  re- 
quired to  breathe  brought  on  an  attack  of 
heart  trouble,  resulting  In  death.  The  dust- 
laden  condition  of  the  air  was  the  cause,  and 
the  fatal  attack  of  heart  failure  was  the  re- 
sult. The  result  was  unexpected  and  unin- 
tended, and  therefore  an  "accident."  The 
term  "accident"  Is  often  used  "to  denote 
any  unintended  and  unexpected  loss  or  hurt 
apart  from  its  cause."  1  C.  J.  395. 

Our  statute  uses  the  expressions  "personal 
injury  or  death  accidentally  sustained"  and 
"Injury  proximately  caused  by  accident"  in 
providing  for  what  injuries  or  deaths  com- 
pensation shall  be  allowed.  By  the  term 
"Injury'^  Is  meant,  not  only  an  Injury  the 
means  or  cause  of  which  Is  an  accident,  but 
also  an  Injury  which  la  itself  an  accident 
The  expressions  above  quoted  are  the  equiva- 
lent of  "injary  by  accident,"  which  is  fre- 
^nently  used  in  the  decisions.  The  word 
*'by"  may  mean  "throagh  the  means,  act,  or 
Instrumentality  of."  9  O.  J.  1109.  Therefore 
■"Injury  by  acddott"  and  "Injury  caused  by 
accident"  are  terms  or  expressions  whldi 
can  be  used  interchangeaUy.  Id  a  discussion 
of  the  former  it  Is  said  in  29  Harvard  X<aw 
Review,  840: 

"Since  the  ease  of  Fenton  v.  Thorley,  noth- 
ing more  is  required  than  that  the  harm  that 
the  plaintiff  has  austained  shall  be  aaexpected. 
•  •  •  It  Is  enough  that  the  causes,  them- 
selves known  and  usual,  shonld  produce  a  re- 
sult which  on  a  particular  occasion  Is  neither 
designed  nor  expected.  The  test  as  to  whether 
an  injury  is  unexpected,  and  so,  if  received  on 
a  single  occasiou,  occurs  acddept,'  Is  that 
the  sufferer  did  not  intend  or  expect  that  In- 
Jary  would  on  that  particnlar  occasion  result 
from  what  he  was  doing.** 

This  is  the  rule  fcdlowed  In  Fiddly,  ete.. 
Go.  T.  Indnstrlal  Aceidoit  Commission  of 
Galifomla,  177  ObL  614,  171  P^c.  420,  L.  R. 
A.  19181*,  SSe.  It  was  there  stated  ttiat 
the  corrent  of  anthority  la  that  *^nforeseen, 
unexpectedt  and  unintended  injuries  to  em- 
ployes have  been  classed  as  'accidents'  and 
bald  sufficient  to  jnatU^  awards." 

For  the  reasons  above  indicated,  we  are' 
of  the  opinion  that  the  record  shows  that 
the  death  of  Joseph  Carroll  resulted  from  an 
"injury  proximately  caused  by  accident,"  and 
that  therefore  his  d^>endents  are  entitled  to 
compensation. 

[4]  It  ts  contended  by  the  defendants  in 
error  that  the  district  court  had  no  jurisdic- 


tion to  review  the  proceedings  of  the  Com- 
mission, because  no  iwtltlon  for  a  rehearing 
was  flled  by  the  clalmanhi  after  the  GommlS' 
sion  last  announced  Its  denial  of  compensa- 
tion. The  facts  which  give  rise  to  the  con- 
troversy in  this  matter  are  as  follows:  On 
June  13,  1918,  the  Commission,  after  a  hear- 
ing, made  an  order  denying  compensation  to 
the  ^almants.  A  petition  for  rehearing  was 
then  flled.  Thereafter,  and  on  July  8,  1918, 
The  Commission  vacated  Its  previous  order, 
and  set  the  cause  down  "for  the  purpose  of 
taking  further  medical  testimony  as  to  the 
cause  of  death  of  the  said  Joseph  Carroll 
and  for  no  further  purpose."  Further  evi- 
dence was  taken  on  August  7,  1918.  This  evi- 
dence was  cumulative  only.  On  February 
17,  1919,  the  Commission  made  an  order,  as 
if  an  original  one,  denying  compensation. 
This  order  was,  in  eftect,  a  reinstatement  of 
the  first  order.  No  award  In  favor  of  the 
claimants  bad  ever  been  made  in  the  mean- 
time. The  petition  for  rehearing  which  was 
flled  accomplished  all  that  the  statute  con- 
templates with  reference  to  sudi  petitions. 
A  second  petition  for  a  rehearing  by  the  same 
party,  filed  after  the  Commission  makes  an 
order  exactly  the  same  as  a  previous  order, 
would  serve  no  purpose  other  than  to  further 
delay  the  termination  of  the  proceedings. 

The  district  court  did  not  dismiss  the  pro- 
ceeding, but  took  jurisdictloii,  and  affirmed 
the  award  of  the  Commission. 

Under  the  circumstances,  above  stated,  we 
are  of  the  opinion  that  the  claimants  shonld 
be  deemed  to  have  substantially  cranpUed 
with  the  statute  as  to  filing  a  petlti<m  tor 
rehearing. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  district  court  to  remand  the  caae 
to  the  Industrial  CommlsaitHi,  with  directions 
to  enter  an  award  allowing  ctNupensation  to 
the  claimants. 

Reversed. 

BURKE  and  DSNI80N,  JJ.,  dissent. 

On  Bf otlon  for  R^earing. 

PBBCITRIAM.  [I]  Tliebrlef  of  defendants 
in  error  in  support  ct  their  petition  for  re- 
hearing is  so  dlscoorteovs  that-  the  At- 
torney Genwal  and  bis  assodates  made  baste 
to  deny  in  writing  all  req^nsildlltr  there- 
for. It  is  hereby  ordered  striiAen  from  tiie 
Bles. 

Reluctant  to  hold  litigants  responsible  for 
such  hreaebes  of  professional  etiUcs,  the 
court  grants  to  defendants  10  days  from 
this  date  in  whidi  to  file  ber^  a  pmpw 
brief  In  mwaet  of  tiieir  petition  for  reliear- 
Ing. 

ALLEN,  X.  not  partidpatlBf. 
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CITY  OF  FT.  COLLINS  V.  PUBLIC  UTIL- 
ITICS  COMMISSION  »t  al.   (No.  974^) 

(Snpreme  Court  of  Colorado.  Feb.  7,  mi. 
Behearins  Deiiled  March  7. 1921.) 

1.  Talographs  and  tolephonn  «s»33< I )— R*tt 
oontrol  held  to  belong  to  nanMptflty,  ud 

not  to  State  Commission. 

Despite  Const  art.  15,  {  8,  under  Amend- 
ment' 20,  interpreted  in  the  light  of  the  Home 
Bole  Amendment  or  without  it,  a  municipal  cor- 
poration has  power  to  assume  the  regulation 
of  rates  of  a  telephone  compan;,  because  such 
a  corporatioii  may  assume  whatever  poirer  the 
Legislature  mof  grant,  and  the  Legislature 
maj  grant  power  to  regulate  such  rates,  so  that 
the  State  Public  TTtHities  Commission  baa  no 
authority  to  regulate  telephone  rates  in  a  dty 
which  has  assumed  such  regulaUoo. 

2.  Censtltitloaal  law  «»38— Aot  of  Lealtia. 
tiro  oftHOt  rwall  power  or  prlvllof*  onuM. 

Neither  an  act  of  the  Legislature,  referred 
or  unreferred,  nor  an  initiated  law,  can  recall 
any  power  or  privilego  granted  bjr  the  Con- 
stitution. 

En  Banc. 

Petition  for  writ  of  review  of  an  order  as 
to  telephone  rates  by  the  City  of  Pt  Collins 
against  the  Public  Utilities  Commission  of 
the  State  of  Colorado  and  the  Mountain 
States  Telephone  &  Telegraph  Company.  Re- 
spondent Commlsslfltt  directed  to  annul  Its 
order  and  *to  dismiss  proceedlngB  b«f(ae  It 

Frank  J.  Annls,  of  Ft  Collins,  fbr  peti- 
tloner. 

Milton  Smith,  Charles  R.  Brock,  and  W.  H. 
Fergusiw,  all  of  Denv»  (Elmer  L.  Brock,  of 
Denver,  of  counsel),  for  respondents. 

Frank  •  L.  Moorliead,  of  Boulder,  amicus 
curlie. 

DENISON,  J.  This  case  Is  brought  here 
under  the  statute  to  review  the  order  of  the 
Public  Utilities  Commission  as  to  tel^hone 
rates  In  Ft  Collins. 

The  city  of  Ft.  Collins,  after  the  passage  of 
the  Home  Rule  Amendment  In  1912  {3.  L. 
1913,  p.  669).  adopted  a  charter  which  gives 
that  city  control  of  the  rates  to  be  charged 
by  public  utilities  vrithin  Its  limits.  A  contro- 
versy has  arisen  as  to  whether,  under  these 
drcumstances,  the  city  has  a  right  to  con- 
trol such  rates,  or  whether,  by  virtue  of  the 
act  of  1913  (S.  L.  1913,  p.  464)  and  the  amend- 
ments thereto,  such  control  belongs  to  the 
Public  utilities  Commission  of  the  state. 

By  the  expediency  or  conseqnences  of  the 
dedsloh  of  this  question  we  cannot  be  gov- 
erned. It  is  too  late  to  further  question  the 
rlgjit  to  regulate  rates  on  the  ground  of  due 
process,  and  the  question  of  the  validity  of 
the  methods,  of  regulation  provided  by  the 
dty  of  Ft  Collins  Is  not  before  ua.  The 
present  question  is  whether  tbe  control  be- 
Icmgs  to  the  State  Commission. 


W6  hare  held  that  irtiea  a  city  has  adopt- 
ed such  a  provision  before  the  passage  of- the 
^ome  Snle  Amoidment,  the  State  Oommla- 
sion  has  no  control  ot  rates  within  that  dty. 
Denvw  T.  Tdepfaone  Co.,  184  Pae.  604 ;  Pu- 
eblo r.  Pnh.  nt  ConL,  187  Pac.  1026;  AtcHi- 
8on,  etc.,  Bj.  Co.  Pub.  Ut  Com..  188  Pac 
747.  We  did  this  partly  on  the  theory  that 
the  Twentieth  Amendment  of  our  Oonstlta'' 
tlon  gave  a  city  the  right  to  adopt  such  a 
charter  and  partly  on  the  ground  that  tSie 
Home  Rule  Amoidmait  ntlfled  sucb  proTl- 
slons,  they  having  been  made  before  Its  pas- 
sage. The  present  case  presodB  the  qnesllon 
whether,  without  such  ratification,  the  Twen- 
tieth Amosdment,  or  the  Home  Bole  Amend- 
m«it,  or  both  together,  authorize  the  dtsr 
to  adopt  such  ft  provision. 

It  is  clear  that  the  Twentieth  Amradi^Qt 
itself  authorizes  such  an  adoption.  The  ar- 
gunients  In  the  several  opinions  in  the  case 
of  Denver  v.  Telephone  Co.,  supra,  seem  to 
settle  this  question.  The  Home  Rule  Am«id- 
ment  was  intended  to  reiterate  unmistakably 
the  will  of  the  people  that  the  power  of  a 
municipal  corporation  should  be  as  broad  as- 
possible  within  the  scope  of  a  republican  formi 
of  government  of  the  state,  and,  viewed  in 
that  light,  it  is  a  valuable  guide  in  inter- 
preting the  Twentieth  Amendment 

[1]  Interpreting  the  Twentieth  Amendment 
in  the  light  of  the  Home  Rule  Amendment  or 
without  it,  a  municipal  corporation  has  power 
to  assume  the  regulation  of  rates,  because 
such  body  may  assume  whatever  power  the 
Legislature  might  grant  (Denver  v.  Ballett. 
34  Colo.  395,  397,  83  Pac.  1066),  and  the  Leg- 
islature might  grant  the  power  to  reflate 
rates  (Home  Telephone  Co.  v.  Xjoa  Ang^e^ 
211  U.  S.  265,  271,  29  Sup.  Ct  50,  53  L.  Ed, 
176).  See  184  Pac.  611.  The  two  amend- 
ments, taken  together,  confirm  this  otrndnslott 
beyond  question.  Moreover,  the  argument  for 
the  respondent  Involves  the  proposition  that 
the  Home  Rule  Amendment  was  Intended  to 
give  authority  to  regulate  rates  to  some 
cities  and  not  to  others,  which  is  almost 
Incredible. 

It  is  suggested  that  section  6  of  article  1& 
of  the  Colorado  Constltntiou  precludes  the 
grant  to  dties  of  the  irawer  to  regulate  rates. 
We  do  not  see  in  that  section  anything  tha^ 
relates  to  or  affects  the  question  before  \sb. 
The  principal  case  cited  on  that  point,  Sedalia 
V.  Pub.  Ut  Com.,  275  Mo.  201,  204  S.  W.  '497, 
has  no  bearing  upon  the  present  case.  In 
that  case  the  questi<ni  was,  as  stated  in  the 
opinion  (276  Ha  200.  204  S.  W.  498): 

"Can  the  Legislature  authorize  a  municipal 
corporation  or  a  public  service  corporation  to 
make  a  contract  as  to  rates  which  contract  will 
preclude  the  sovereign  power  of.Uie  state  from 
fixing  reasonable  rates  irrespectitt  of  the- .con- 
tractr* 
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There  li  no  sndi  Question  bere.  The  qnes- 
tUm-  before  us  Is  not  whether  the  soTerelgn 
power  Is  jireclnded  from  fixing  rates,  but 
whethw  power  to  regulate  rates  has  been 
given,  and  whether,  when  the  people  of  the 
state,  constitutional  amoidment,  have  glv- 
en  nidi  power,  the  Legislature  tMi  take  It 
away. 

[2]  Nrilher  an  act  of  Leglslatnre,  referred 
or  unreferred,  nor  an  Initiated  law,  can  re- 
call any  powOT  or  prlvliege  granted  by  the 
OoDstltutlon. 

It  follows  that  the  State  Pnbllo  CtlUtleB 
OnnmlsBlon  has  no  authority  to  regulate  tele* 
phone  rates  In  the  city  of  Ft  ColUns. 

The  reqjiondettt  commlssiai  Is  directed  to 
annul  its  order  of  Novanber  29,  1919.  and 
dismiss  the  proceedings  before  It  so  far  as  the 
sany  concern  the  teleptume  rates  between 
points  within  the  city  of  Ft.  Collins. 

BAILEY  and  WHITFORD,  JJ.,  not  par- 
ticipating. 


MOON  V.  GREENLEE  et  al.   (No.  9744.) 

(Snpreme  Court  of  Colorado.   Jan.  10,  1920. 
Behearing  Denied  March  T,  1921.) 

1.  Frauds  statute  of  ^23(4)^roiiilsa  to 
pay  wagM  of  miners  by  parsoa  latereitad  is 
mine  held  as  original  promise. 

Where  promisor  was  interested  in  a  mine 
and  desired  to  have  it  developed,  his  promise  to 
miners  to  pa^  tbem  their  wages  if  they  would 
retarn  to  work  after  they  had  quit  working  be- 
cause of  the  failure  of  the  mining  company  to 
'  pay  them  their  wages,  was  an  original  agree- 
ment though  the  miners  had  not  released  the 
mining  company  from  liability  for  wages,  and 
hence  was  not  required  to  be  in  writing  under 
the  sUtute.  ' 

2.  Frauds,  statute  of  «es»23(I)— Test  as  to 
whether  a  promise  Is  an  ortglsal  undertaking 
stated. 

The  test  as  to  whether  a  promise  is  an 
original  promise  not  within  the  statute,  requir- 
ing a  promise  to  pay  the  debt  of  another  to  be 
in  writing,  Is  whether  the  promise  has  been 
made  as  a  surety  of  some  debtor  or  as  an  orig- 
inal undertaking  by  the  promisor. 

Error  to  District  Court,  City  and  Coun^ 
of  Denver;  Charles  C.  Butler,  Judge; 

Suit  by  J.  B..  Grc^lee  and  another  against 
George  E.  Moon.    Judgment  for  plaintiffs, 

aud  defendant  brings  error.  Affirmed. 

Barney  L.  WhaUey,  of  Denver,  for  plaintiff 
In  error. 

E.  L.  Clover,  of  Denver,  for  defendants  In 
error. 

TEUiER,  J.  The  defendants  in  error,  in 
their  own  right,  and  as  assignees  of  four 
miners,  brought  suit  against  plaintiff  In  er- 


ror to  recover  certain  wages  alleged  to  be  due 
to  the  various  parties,  all  of  whiHn  had  been 
employed  by  tiie  Bald  Moontian  Mines  0<hu- 
pany.  Said  company  had  a  bond  and  lease 
<m  a  mining  prc^)erty  In  Summit  county,  of 
which  property  plaintiff  In  error  was  the 
owner.  . 
nia  complaint  alleges  tliat^ 

The  parties  had  refused  to  retom  to  wwk 
nnless  thdr  wages  were  paid,  and  that  on  or 

about  November  10,  1917,  the  defendant  **theii 
and  there  promised  tilie  said  several  parties 
that  If  they  would  return  to  work  for  the  said 
corporation  that,  in  consideration  thereof,  he 
wonld  pay  the  said  several  parties  their  wages 
then  dne  and  ifhat  mtgbt  accrue  in  the  future; 
that  in  consideration  of  said  promises  and  aa- 
saranees  on  the  part  of  the  said  defendant,  then 
and  there  made,  the  said  parties,  and  aS  of 
them,  did  retoni  to  work  for  the  aaid  corpora- 
tion, and  continued  to  woA  nntU  the  24th  day 
of  •November,  WIT,  when  thvj  and  each  of 
them  were  ordered  by  the  said  defembmt  to 
cease  work." 

The  defendant  In  the  action  pleaded  the 
statute  of  frauds,  alleging  that  the  prcdnlse 
counted  upon  was  the  promise  to  pay  the  d^t 
of  another,  snd  void  because  not  In  writing. 

Upon  the  trial  of  the  cause  there  was  tes- 
timony to  support  the  allegations  of  the  com- 
plaint, and  to  the  effect  that,  when  Moon 
learned  that  the  miners  had  not  been  paid, 
and  that  In  consequence  thereof  they  were 
refusing  to  return  to  work,  he  s&id,  in  the 
presence  of  all  of  them,  that  he  .was  Interest- 
ed In  the  property,  and  wanted  it  developed; 
and  that.  If  they  would  return  to  work,  he 
would  pay  the  wages  then  due,  and  for  such 
work  as  they  might  thereafter  do.  One  wit- 
ness testlfled  that  Moon  said  if  the  men 
would  take  out  another  car  of  ore  he  would 
pay  the  full  amount  of  their  wages.  They  all 
testified  that  they  returned  to  work  because 
of  these  promises. 

The  defendant  denied  that  he  had  made 
any  such  agreement  in  November,  but  admit- 
ted that  he  had  naiade  an  agreement  of  that 
kind  In  October,  after  whicli,  however,  the 
company  paid  the  men. 

The  court  found  for  the  plaintiff,  and  en- 
tered Judgm^t  accordingly. 

[1]  Plaintiff  In  error  urges  that  the  com- 
plaint does  not  state  a  cause  of  action  upon 
an  original  agre«nMit  by  plaintiff  In  error 
to  pay  the  wages.  We  do  not  agree  with 
this  contenti<m ;  the  facts  alleged  omsUtate 
an  original  promise. 

[2]  The  case  turns,  then,  upon  whether  or 
not,  under  the  evidence,  the  defendant  was 
bound  upon  an  vrlginal  contract.  Every  case 
in  which  the  quesUon  here  presented  is  In- 
volved depends,  of  course,  upon  the  facts  of 
that  case.  The  test  Is  wheUier  or  not  a  prom- 
ise has  been  made  as  a  surety  of  some  debtor, 
or  as  an  original  undertaking  by  the  prom- 
isor. 
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In  MngBDt  T.  WoUb,  Ul  Ft.  471,  4  AtL  15, 
06  Am.  St  Rep.  291,  It  Is  said: 

'^t  ifl  difficult,  if  not  impOBSible,  to  formnlate 
a  nde  by  which  to  determioe  ia  every  case 
whethar  a  promlae  rdattai;  to  the  debt  «r  lia- 
bility of  a  third  peraon  is  or  is  not  -trltbtai  the 
statute;  bat^  as  a  general  rale,  when  the  lead- 
ing <rt)Ject  of  tVe  promise  or  agreement  is  to 
become  guarantor  or  surety  to  the  promisee, 
for  a  debt  for  which  a  third  party  is  and  con- 
ticaea  to  be  primarily  liable,  the  agreementt 
whether  made  before  or  after,  or  at  the  time 
with  the  promise  of  Uie  principal,  is  within  the 
statute,  and  not  binding  unless  evidenced  by 
writing.  On  tiie  otlier  hsnd,  when  the  leading 
object  of  the  promisor  Is  to  sobserre  some 
Interest  or  purpose  of  his  own,  notwithstanding 
the  effect  la  to  pay  or  discharge  ti»  debt  of 
another.  Us  promise  is  not  within  the  stat- 
ute." 

In  Pizzi  T.  NardeUo,  209  Pa.  1,  B7  AtL  1100, 
It  was  held  that  a  promise  made  by  a  surety 
for  an  original  contractor  to  pay  a  sabcon- 
tractor  an  amount  due,  and  whatever  might 
become  due,  for  the  purpose  of  Inducing  him 
to  complete  the  .work,  he  having  refused  to 
do  so  without  such  assurance,  was  a  promise 
for  the  benefit  of  the  promisor,  and  not  with- 
in the  statute;  and  such  a  promise  is  good 
though  the  original  debtor  is  not  released. 

McLaughUn  v.  Austin,  104  Mich.  489,  62  N. 
W.  719,  is  to  the  same  effect 

In  Fitzgerald  v.  Morrlssey,  14  Neb.  198.  16 
K.  W.  233,  it  Is  held  that  a  promise  by  a  con- 
tractor to  pay  a  laborer,  who  was  working 
for  a  subcontractor,  for  work  already  done, 
in  consideration  that  he  would  continue  the 
VOTk,  is  not  within  the  statute,  if  the  pur- 
pose was  to  gain  some  benefit  for,  or  pKHUOte 
the  Interest  of,  the  promisor,  and  not  to  be- 
come a  guarantor  or  a  surety. 

HcSe«ian  v.  Thlssel,  33  M&  368,  Is  direct- 
ly In  point.  There  a  promise  of  an  owner  to 
pay  past  .wages  and  future  wages  to  laborers 
employed  by  a  contractor.  If  they  would  con- 
tinue the  work,  held  not  within  the  statute. 

In  Mitchell  v.  Beck,  88  Mich.  342,  00  N.  W. 
SOS,  the  principle  Is  stated  in  another  way. 
That  is  that  if  a  promise  is  not  given  to  se- 
cure credit  for  the  debtor,  but  for  the  bene- 
fit of  the  promisor,  the  contract  Is  original. 
The  same  rule  Is  announced  in  Spelts  v.  An- 
derson, 67  Colo.  63, 185  Pac.  468. 

From  the  fecord  it  dearly  appears  that 
plaintiff  In  error,  being  Interested  in  the 
property  and  desiring  to  have  It  developed, 
made  the  promise  to  promote  his  own  luter- 
•est.  This  brings  the  case  within  the  rule 
laid  down  In  the  cases  dted,  and  in  many 
other  cases. 

Connsel  for  plaintiff  in  error  tirge  that  the 
parties  in  whose  interest  the  suit  was  brought 
did  not  release  the  mining  company.  This, 
however.  Is  not  materlaL 

Plaintiff  In  error,  having  for  hla  own  boie- 
flt,  contracted  to  pay  tlie  men,  baa  no  cause 


to  complain  ttiat  the  mining  company  was 
not  leleaaed. 

The  case  was  tried  to  the  court  and  the 
evidence  fully  Justifies  the>  findings  and  Judg' 
meaat,  nie  Jndgmmt  la  acowdlnifly  afflnned. 

GABBIQUIDS,  0.  anA  BUBKBt,  con- 
cur. 


PITT 


et  aL  V.  SCRUGHAM,  State  EHlM*r< 
(No.  2418.) 


(Snpremo  Oomt  of  Nevada.  Uareh  1^  1921.) 

1.  lajsaelioa  «=>&5(2)-^dmlnlstratlve  oncers 
May  be  enjoined  Iron  prooeedlng  under  as 
nnooDstltatloHal  law. 

Parties  interested  in  water  rights  may  chal- 
lenge the  author!^  of  any  administrative  of- 
ficer acting  under  an  nneonstltations]  Uw  to  do 
or  threaten  any  act  that  would  conatitnte  an 
unlawful  interference  with  their  constitutional 
ri^ts  to  the  enjoyment  of  thcdr  private  prop- 
erty. 

2.  Waters  and  water  ooarses  «»I28— Act  au- 
thorizing snglneer  to  determine  rrtaUve  rights 
held  legltlBiate  legislation. 

St.  1918,  e.  140,  as  smended  by  St.  191S,  c 
2S3,  conferring  power  upon  the  state  engines 
to  determine  relative  rights  of  various  d aim- 
ants  to  waters  of  a  stream  and  to  regulate  the 
use  thereof,  is  legitimate  legislation;  the  vaUd- 
ity  of  certsln  sections  xenalning  open  to  con- 
sideration. 

3.  Statutes  «=>64(2)  —  Water  Cede  held  net 
invalid  In  Ito  eotlrsty. 

Water  Code  (St.  191S,  e.  140)  IS  29.  31, 
32,  and  section  30,  aa  amended  by  St.  1915,  c. 
268,  i  2,  have  for  their  pnrpose  a  severable  and 
distinct  object  from  the  other  sections  of  the 
act  which  is  not  dependent  on  their  validity. 

4.  Cenatttntloaal  law  «=980(i)— Part  of  Water 
Code  held  enoenstltutlonal  as  giving  Jsdtelal 
powers  to  state  engineer. 

Water  Code  (St  1913,  c.  140)  H  29,  81,  32, 
and  section  30,  as  amended  by  St.  1915,  c.  253, 
i  2,  lield  unconstitutional  because  attempting  to 
give  Judidal  power  to  the  etate  engineer  to 
bear  and  determine  contests  Involving,  not  rel- 
ative, but  vested  water  rights  which  section  84, 
of  the  statute  ezpressty  inhibits. 

5.  Constitutional  law  ^=>80(l)— Stats  engineer 
held  performlSB  administrative  and  not  JudI* 
clai  functions. 

Water  Code  (St  1913,  c.  140)  S  45,  requires 
the  state  engineer  and  district  courts  to  act 
as  co-ordinate  agencies  to  effect  the  speedy  de- 
termination for  administ native  purposes  of 
the  relative  rights  of  dalmante  to  waters  of  a 
stream  or  system,  and  where  the  engineer  as 
an  adnrinlstrattve  oflleer  was  only  proceeding 
to  do  what  the  court  ml^t  require  him  to  do 
in  a  pending  suit,  the  pendancy  of  such  suit 
furnished  no  grounds  for  enjoining  the  engi- 
neer from  performing  duties  of  the  court 
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Appeal  tram  District  Coart,  Hnmboldt 
County;  O.  J.  McFadden,  Judge. 

Snit  by  0.  Pttt  and  others  against  J.  G. 
Scrugham.  State  Engineer,  seeking  to  en- 
join tlie  defendant  from  hearing  contests  re- 
lating to  Irrigation  waters,  and  from  an  or- 
der dlssolTlng  the  InJimcUtm  pendente  Ute, 
ttie  plaintiffs  appeal.  Order  afflrmed. 

Cheney,  Downer,  Price  &  HawUns,  of 
Reno,  for  appellants. 

I«onard  B.  Fowler,  Atty.  Gen.,  Robert 
Richards,  Deputy  Atty.  Gea.,  and  Norcross, 
Thatcher  A  WoodbTtra,  of  Reno,  for  respwd- 
ent.  . 

SANDERS,  0.  J.  W.  O.  Pitt,  John  G.  Tay- 
lor, Peter  Anker,  with  86  other  petsom  and 
corporations,  on  behalf  of  themselves  and 
all  others,  claiming  a  vested  property  right 
to  the  use  of  water  from  the  Humboldt  River 
stream  system,  brought  their  suit  in  the  dis- 
trict court  of  Humboldt  county  against  J.  G. 
Scnig^am,  as  state  engineer,  seeking  Judg- 
ment  and  decree  of  the  court: 

(a)  That  the  state  engines  has  no  right 
or  autborl^  to  try,  hear,  or  determine  "con- 
tests** coDcemlng  the  vested  property  rights, 
or  the  relative  rights,  of  approprlators 
In  and  to  the  waters  of  said  Humboldt 
River  stream  system;  that  the  acts  done  and 
orders  made  by  said  state  engineer  In  ref- 
erence to  or  concerning  the  trial  of  all  such 
"conteeta"  concerning  vested  property  rights, 
as  set  forth  in  the  oomfdaint,  are  without 
right  or  authority  and  Invade  and  impair 
such  vested  rights  In  and  to  ml  property. 

(b)  That  secti<m8  18  to  39,  both  IndusiTe, 
and  sections  45,  46,  61,  88a,  and  88b,  of  the 
Water  Code  of  Nevada  (chapter  140,  Stat 
1913.  as  amended  by  chapter  2S3,  Stat  1915). 
are,  and  that  each  of  said  sections  is,  nncon- 
stltntlonal,  invalid,  nuU,  and  void, 

(c)  That  by  virtue  of  the  action  referred 
to  In  the  'complaint,  wherein  Peter  Anker  la 
plaintiff,  and  all  persons  claiming  any  rl^t 
to  the  use  of  water  of  said  Humboldt  River 
stream  system  are  defendants,  said  action 
being  for  general  adjudication  and  determina- 
tion of  the  rights  and  the  relative  rights  of 
all  claimants  and  approprlators  in  and  to 
the  waters  ot  said  abream  system,  said  cUs- 
trlct  court  acquired  cnrlglnal  Jurladtetlim  of 
the  BubJect-matter  thereof,  and  cannot  be 
divested  of  such  original  Jurisdiction;  that 
the  acts,  orders,  and  proceedings  of  the  state 
engineer,  complained  of  in  the  complaint, 
are  an  Invasion  and  Infringement  of  the 
original  Jurisdiction  of  sold  district  court  to 
try,  and  of  the  rights  of  the. parties  to  sudi 
suit  to  have  tried,  by  the  district  court,  the 
vested  property  rights  involved  In  snch  suit; 
saw  property  rights'  and  issues  Involved  in 
snch  suit  and  in  the  proceedings  before  the 
state  engineer  are  identical,  and  Invcrive  Is- 
sues of  law  and  fact  as  to  the  title,  right  of 
possession  to.  and  the  possession  of  real  prop- 
wtr. 


REPORTER  (Ner. 

(d)  That  aU  the  water  of  said  Humboldt 
River  stream  eorstem,  Indnding  sudi  water 
as  has  been  a]K>roprlated,  was,  and  the  unap- 
propriated water  of  said  stream  system  now 
is,  the  property  of  the  United  States,  and 
not  of  the  state  of  Nevada ;  that  the  state  of 
Nevada  has  no  right  or  authority,  by  legis- 
lative act,  to  create  an  office  and  vest  In  the  of- 
ficer thereof  power  to  try,  establish,  and  deter* 
mine  Issues  of  law  and  fact,  which  are  de- 
terminative of  the  title,  right  of  xwssesslon 
to,  or  possession  of  real  proper^. 

(e)  That  the  state  engineer  be  enjoined, 
pendente  lite,  from  proceeding  to  hear  or 
determine,  and  from  making  any  order  dfr 
termlning,  the  rl^ts  or  the  relative  rights 
of  plalntlfls,  or  either  of  plaintiffs,  or  of 
any  other  claimant.  In  to  the  waters  of 
said  Humboldt  River  stream  system,  which 
said  rights  were  Initiated  and  completed 
prior  to  the  approval  of  said  Water  Code, 
approved  March  22,  1918,  and  from  trying 
any  Issue  of  law  or  fact  arising  upon  "con- 
tests" between  any  dalmants  to  the  use  of 
water  from  said  stream  system,  which  said 
claimed  right  of  use  had  been  perfected ;  and 
from  making  any  determination  as  to  or  con- 
cerning the  vested  water  rights  of  plaintiffs 
or  of  any  claimant  to  the  use  of  water  of 
said  Humboldt  River  stream  system,  which 
would  in  any  way  Impair  vested  rights; 
that  upon  final  hearing  sndi  injunction  be 
made  perpetual. 

The  injunction,  pendente  lite,  as  prayed 
for,  was  granted,  and  the  summons  and  in- 
junction served  upon  the  state  engineer  on 
April  10,  1919.  The  defendant  Interposed  a 
motion  to  dissolve  said  injunction,  upon  the 
grounds  that  the  complaint  does  not  state 
facts  sufflcient  to  constitute  a  cause  of  ac- 
tion, and  does  not  state  facts  sufficient  to 
entitle  plaintiffs  to  the  injunction  or  to  the 
relief  demanded,  or  to  any  rdiet 

Defendant's  motion  to  dl^lve  the  Injunc^ 
tion  was  heard ;  upon  snch  hearing  defend- 
ant offered  in  evidence  the  verified  c<»ttpl8int 
and  the  temporary  Injunction ;  the  plaintiff 
offered  In  evidence  the  verified  complaint, 
the  printed  abstract  of  claims,  and  the  print- 
ed supplemental  abstract  of  additional  and 
amend^  claims  to  the  waters  of  the  Hum- 
boldt river  and  its  tributaries,  compiled  Yxy 
the  office  of  the  state  engineer;  Qu  printed 
synopsis  of  the  water  law  of  191S.  as  amend- 
ed Stat.  1915.  comprlalng  rules  and  re- 
qulremente  relating  to  the  determination  of 
existing  rights,  etc..  compiled  1v  the  state 
engineer. 

The  motion  to  dissolve  the  Injunction  pen- 
dente lite  was  granted,  from  which  order 
plaintiffs  have  appealed. 

We  accept  cheerfully  the  admonition  ot 
learned  counsel  for  appeUante  that  this  ap- 
peal cannot  be  disposed  of  properly  without 
a  "clear-cut"  decision  upon  two  questions, 
namely: 

(D  Are  sections  28,  3Q,  31,  and  S2  of  the 
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general  water  law,  relative  to  oontesta  Initiat- 
ed before  the  state  engineer.  Inhibited  by,  or 
do  they  do  riolence  to,  the  letter  and  spirit 
of  section  6,  article  6,  Constitution  of  the 
state  of  Nevada? 

(2)  Does  the  aolt  of  Peter  Anker  against  all 
persons  claiming  any  right  to  the  use  of  the 
waters  of  the  Homboldt  stream  system  en- 
title plaintlfts  to  the  Injunctive  relief  de- 
manded by  their  Ull  of  complaint? 

[1]  As  preliminary  to  a  discussion  of  these 
qnestlons,  it  Is  not  Improper  to  remark  that 
we  yield  to  the  pioneer  and  forward  cltlzetis 
of  Nevada,  engaged  In  agricultural  pursuits, 
the  right  to  challrage  the  authority  of  any 
administrative  officer,  acting  nnder  an  un- 
constitutional law,  to  do  or  threaten  to  do 
an  act  that  constitutes  an  unlawful  Interfer- 
ence with  their  constitutional  rl^ta,  among 
the  most  prominent  of  which  Is  the  enjoyment 
of  private  property.  In  this  arid  state  there 
are  but  four  small  streams  that  pretend  to 
flow  for  a  comparatively  short  distance  cou- 
ttnnously  throu^ont  the  year,  one  being  the 
Hnmholdt  river,  whose  supply  of  water  Is 
utilised  to  the  greatest  possible  extent  It 
la  manifest  from  the  argmumtattve  aver- 
ments contained  in  plalntUTs  voluminous 
complaint  that  many  of  those  who  have  been 
for  years,  and  are  now,  entirely  dependent 
vpoB  tiie  nzlabia  flow  of  the  Hmnboldt  for 
the  sucoesa  of  their  farming  enterprises  look 
aakance  upon  any  water  law.  however  bmef- 
ioent  In  pnrpose  or  plan,  that  tends  to  limit 
or  to  police  their  right  to  the  use  of  water, 
Initiated  long  prior  to  the  creation  of  the 
oCace  of  state  engineer. 

[2]  It  must  be  understood  that  the  power 
conferred  upon  the  state  engineer  by  the  act 
of  1913,  as  amended  by  the  statute  of  1915, 
to  determine  relative  rights  of  various  claim- 
ants to  the  waters  of  a  stream  or  stream 
system,  and  to  regulate  the  use  thereof.  Is 
legitimate  legislation  (Vineyard  L.  ft  8.  Co.  t. 
District  Court,  42  Nev.  1, 171  Pac.  166;  Berg- 
man ▼.  Kearney  (D.  G.)  241  Fed.  884);  that 
the  statute  of  1913,  as  amended,  has  been  ad- 
Judged  and  declared  to  be  constitutional, 
with  the  reservation  that,  when  alleged  In- 
dependent secticas  of  tiie  law  should  come 
tiefore  ns  In  a  proper  proceeding  to  ctmtest 
their  validity,  we  were  then  to  consider  and 
<letermlne  the  questions  Involved.  Vineyard 
Ij.  &  S.  Co.  V.  District  Court,  sxtpn. 

[3]  Counsel  for  appellants  insist  that  the 
time  has  now  come  for  an  authwltative 
-decision  of  the  special  question  whether  sec- 
tions 29,  30,  31,  and  32  of  the  present  water 
law  rtiative  to  "contests"  are  unconstitutional, 
because  they  attempt  to  confer  Judicial  pow- 
ers upon  the  state  engineer  to  hear  and  de- 
termine questions  properly  and  only  deter- 
minable by  a  regularly  organized  court. 

The  act  Itself  recognizes  that  Its  sections 
may  be  construed  to  be  distinct  and  severaUe. 
Section  87  pri,,idei: 


"Each  seettoB  «f  this  act  and  every  part  of 

eadi  section  is  hereby  declared  to  be  inde- 
pendent sections,  end  parts  of  sections,  and  the 
holding  of  any  section  or  part  tiiereof  to  be 
void  or  ineffective  for  any  cause  shall  not  be 
deemed  to  affect  any  other  section  or  any  part 
thereof." 

[*]  We  are  of  the  opinion  that  sections  29, 
30,  SI,  and  32  have  for  their  purpose  a  sever- 
able and  distinct  object  from  the  other  sec- 
tions of  the  act.  With  these  sections  elimi- 
nated, the  purpose  and  object  of  the  law  to 
bring  about  a  epeedy,  summary,  and  effectu- 
al determination  of  the  relative  rights  of 
various  (dalmanta  to  the  use  of  water  of  a 
stream  or  stream  system  for  administrative 
and  regulative  purposes  Is  accomplished.  We 
are  of  the  opinion  that  the  sections  specified 
are  unconstitutional,  because  they  attempt 
to  give  judicial  powers  to  the  state  engineer 
to  hear  and  determine  contests  involving  not 
relative  but  vested  rights,  which  the  stat- 
ute Itself  expressly  inhibits.  Section  84. 

[B]  It  Is  urged  In  the  next  place  that  the 
suit  of  Peter  Anker  against  all  the  water 
users  of  the  Humboldt,  Llttie  Humboldt,  and 
their  tributaries,  to  determine  the  rights  to 
the  use  of  the  waters  thereof,  instituted 
subsequent  to  the  proceedings  before  the  state 
engineer,  warrants  the  injunctive  relief  de- 
manded. We  are  not  In  accord  with  this 
contention.  The  statute  (section  45)  express- 
ly provides: 

the  case  of  any  siKh  suit  now  pendlnc 
OF  hereafter  conunenced  tite  same  may  at  any 

time  after  its  inception,  in  the  discretion  of  the 
court,  be  transferred  to  the  state  engineer  for 
determination  as  in  this  act  provided.** 

It  mlg^t  be  contended  that  the  proper  tn- 
terpretatfon  of  this  provision  supplements 
the  argument  of  counsel  for  appellants,  that 
the  original  Jnrlsdlctioi  of  the  district  court 
Is  supplanted  by  the  proceedings  before  the 
state  engineer.  Section  45  of  the  act,  read 
in  the  lit^tx  of  the  letter  and  spirit  of  the 
entire  act,  shows  that  the  state  engineer  and 
district  courts  are  to  act  as  co-ordinate  agen- 
cies to  efTect,  with  the  least  possible  expense, 
a  speedy  determination,  for  administrative 
purposes,  of  the  relative  rights  of  various 
claimants  to  the  waters  of  a  stream  or 
stream  system,  in  order  to  make  water  do  Its 
foil  duty;  that  it  may  not  be  wasted,  and 
that  it  shall  be  employed  to  the  fullest  ex- 
tent Since  the  state  engineer  in  the  instant 
case,  as  an  administrative  officer,  was  only 
proceeding  to  do  what  the  court  might  re- 
quire him  to  do  in  the  Anker  Case,  the  aver- 
ments of  the  complaint  relative  to  its  pend- 
ency furnish  no  ground  for  InJimctlTe  re- 
lief. 

All  other  points  raised  and  dtecassed  by 
counsel  for  appellants  are  set  at  rest  by  tiie 
cases  of  Bergman  v.  Kearney,  snpra,  and 
Vineyard  U  A  S.  Co.  t.  District  Court,  supra. 
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and  to  review  what  Is  decided  In  Qiose  cases 
woald  be  a  work  of  supererogaticm. 

Entertalaing  these  views,  we  afflrm  the 
order  of  the  lower  court  sustaining  respond- 
ents motion  to  vacate  the  temporary  injunc- 
tion Issaed  herein;  and  it  Is  so  ordered. 

DVCKESL,  3^  concurs. 

COI^IMAN,  J.  (concurring).  I  ctmcnr  In  the 
order.  The  (^>lnlon  of  my  esteemed  Associates 
adhwes  to  the  condu^ons  reached  In  the  Vine- 
yard Case  on  all  points  conatdered  therein, 
and  apparently  approves  of  the  reasoning  In 
the  case  of  Bergman  v.  Kearney.  It  simply 
states  their  cnuauslon  as  to  the  consHtutlon- 
alSty  of  factions  29,  30,  31.  and  S2  (tf  the  stat- 
nte,  without  presenting  the  theory  upon 
which  the  condnslon  Is  reached.  Acoepttn^ 
as  the  oplnlim  seems  to  da  the  oorrectness 
of  the  process  of  reastmlng  resorted  to  in 
both  of  the  above-named  cases,  I  am  unable 
to  determine  the  viewpoint  of  my  Assodatee. 
Since  we  all  agree  that  the  process  of  rea- 
sonlng  and  eonclnslfms  reached  in  the  cases 
mentkmed  were  right,  I  see  no  way  of  escap- 
ing the  amduslmi  tliat  the  state  oiglneer 
does  not  ezerdse  judicial  anthorl^  In  hear- 
ing and  determining  a  contest  In  the  sense 
and  for  the  pnrposes  contemplated  the 
statute,  and  therefore  I  must  disagree  with 
my  esteemed  Associates  In  th^  condnslon 
as  to  the  constitutionality  of  the  sectkms  men- 
ticoied. 

I  am  not  In  accord  wiUi  the  views  eicpress- 
ed  relatlTe  to  section  45;  bn^  In  view  ot  the 
nature  of  the  oplnlim,  It  would  serve  no  good 
pnzpose  to  preset  my  Ideas  relative  fbereto. 


JAMES  V.  STERN.    (Ne.  »85.) 

(Snpreme  Court  of  Nevada.  Mardi  10;  1921.) 

t.  Eiaollens  ^194(3)-^DistlBgslshing  mark" 
nust  be  nade  deliberately  asd  iflsntt^lDO. 

Under  St  1017,  p.  S74,  8  48,  forbiadmg  re- 
jection of  tlie  ballot  where  marki  cannot  be  def- 
initely shown  to  be  inteotionaUy  diBtingulshing 
marics,  a  distingaiahing  mark  is  one  which  is 
made  deliberate!;  and  which  may  be  used  as  a 
means  of  identlScatioD,  but  an  onanthorized 
mark  inadvertently  placed  on  the  ballot  by  the 
voter,  not  of  a  character  to  be  used  readily  for 
corrupt  porposes,  does  not  preveirt  counting 
the  ballot 

[Ed.  Note,r-ror  other  definitions,  see  Words 
and  Phrases,  First  and  Secoad  Series,  Distin- 
guisbing  Bfork.] 

2.  Eleotloai  «»8e5(7)— Wbetlier  nark  Is  dls- 
tlngulshlng  is  qsestlos  of  fant  on  which  dsd- 
SiOB  below  Is  oonoluslvo. 
Whether  an  uaauthociaed  mark  on  a  ballot 
Is  a  distingaisbiag  mark  is  generally  a  question 
'  ot  fact  on  which  the  dc^^sion  of  the  trial  court 


or  Jury  Is  eondualve  on  ajlpeal,  mdess  tiie  . 
marking  is  so  apparent  or  cuidurfvcly  Men- 
tlfying  that  it  can  be  so  designated  as  a  matter 
of  law. 

3.  Elections  «=»I94(4)— Use  ef  staaip  te  Make 
angle  isstead  of  oross  Is  '^dlstfagslshinf 
Biark.** 

Marks  In  the  squares  opposite  the  names 
of  some  candidates,  made  by  ^e  voter  with  the 
stamp  fomished  ^ir  lev  In  a  way  as  t* 
make  an  impresaion  in  the  form  of  an  acot* 
angle  instead  ot  a  cross,  are  dearly  Intention- 
ally made  and  are  fliaring^iahing  yj^f^  so  that 
the  ballot  should  not  bs  DMunted. 

4.  Eleetleaa  «s»l»4(tO>— BIM  luM  ast  'Ws- 
tlsgalshlsi  siark." 

A  heavy  blot  apparently  unlntentionallr 
made  in  the  square  i^posite  Uie  name  of  one 
of  the  candidates  of  such  a  character  that  the 
defect  could  not  be  used  readily  for  cormpt 
purjKise  Is  not  a  -  distingnishing  mark, 
does  not  prevent  the  eoonting  of  tiie  ballot 

5.  Eleotiona  «=»l84(4>-1)osUe  ems  is  eb* 
vIouB  attempt  to  retrass  enes  set  'Slistla- 
gulshlsg  siark." 

Where  the  voter  made  a  douUe  cross  In  Hie- 
square  opposite  a  candidate's  name  in  an  ob- 
vious attempt  to  retrace  his  first  croas,  the 
mark  is  not  diatingolshlng,  and  the  ballot 
should  not  be  rejected. 

6.  ElesUoBS  «9l94(»)  ^  Attesipt  Is  orM» 
oross  Is  "disMsgslsUBg  siark." 

•  An  attempt  by  the  voter  to  erase  a  croas- 

placed  by  him  in  the  square  omwsite  a  candi- 
date's name,  which  resulted  in  a  manifest  in- 
Jury  and  almost  mutilation  of  the  paper  on 
which  the  ballot  was  printed,  is  a  distiiigoisb- 
ing  mark  iriiidi  prevents  the  eonntlBg  of  the- 
baUot 

7.  EleeHoBs  «»l80(2)--Meaalaoless  l«|irss- 
sloa  isvalldatas  ballet. 

A  ballot  on  which  there  appears  In  the 
squares  opposite  the  names  of  several  eandl- 
dates  marks  which  are  so  indistinguisbable  as 
not  to  Indicate  the  slightest  attempt  or  Intent 
to  make  a  cross  cannot  be  counted,  since  ta 
do  Bo  would  nullify  the  amendatory  requiremmfc 
of  the  statute  that  the  voter,  in  preparing  Us 
ballot,  must  stamp  a  cross  in  the  square. 

Appeal  firom  District  Cfflirt,  Ormd>y  Ooon- 
ty ;  Frank  P.  Tangan,  Judge. 

Election  contest  proceedings  by  W.  B. 
James,  Jr.,  against  J.  H.  Stem.  Judgmoit 
for  contestee,  and  cmtestant  appeals  from- 
the  Judgment  and  from  the  order  denying  his 
motion  for  a  new  trlaL  Affirmed. 

Alfred  Charts,  Esq.,  of  Carson  City,  Aw 
appellant 

W.  E.  Baldy,  Bmh  of  Oaxson  City,  for  t»> 
spondttt 

PER  CUBIAU.  W.  H.  James,  Jr..  a  Dem- 
ocrat, and  J.  H.  Stem,  a  Republican,  mm 
rival  candidates  for  Oie  office  at  sheriff  of 
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Ormsby  county  at  tbe  geseral  election  In  No- 
vember, 1920.  There  were  no  other  candi- 
dates for  said  office  at  said  Section.  Uptm 
tbc  official  returns,  as  canvassed  by  tbe  board 
of  county  conunlaslonen  of  aald  Ornusby 
county,  Stan  had  a  majority  of  one  vote,  and 
he  was  dedared  elected  by  said  board. 
Thereafter  a  contest  was  Inangorated  by  W. 
H.  James,  Jr.,  in  the  district  court  of  said 
connty,  and  snc^  proceedings  were  bad  there- 
in as  resulted  In  a  finding  the  trial  court, 
Bitting  without  a  Jury,  that  Stem  had  receiv- 
ed two  more  votes  Uian  James,  and  he  was 
accordingly  declared  elected..  James,  being 
dissatisfied  with  the  result,  appeals  to  this 
court  frcnn  the  Judgment  rendered  in  favor 
of  his  oppwent  and  from  an  order  refusing 
blm  a  new  trial.  Hla  ai^eal  is  based  upim 
the  ruling  of  the  lower  court  in  accepting  or 
rejecting  sevoi  partienlar  ballots,  certified  as 
EfacblUta  Htm.  12.  4-<S,  10^  OS.  N-3,  L-8. 
•nd  K-fi.  The  pvrtlCQlar  objections  to  each 
ballot  go  to  its  validity  or  invalidity  as  a 
whole,  ratber  .tban  as  to  its  validity  as  a  vote 
fbr  either  James  or  Stem.  The  integrity  of 
tbe  ballots  is  not  questioned,  and  they  are  oer- 
Ufled  up  to  us  to  determine  whe'tber  <a  not, 
as  a  matter  of  law.  tbe  marldags  and  defects 
ai^iearing  upon  tbe  flrae  osC  eftdi  btUot,  In- 
dependently of  ttie  other,  constitute  dtotln- 
'gnlslilng  o>  idcottQ^lng  witir'^t  vt  audi  cbaz^ 
acta  as  to  aatborin  t»  to  accept  or  reject 
tbe  baUot 

[1]  The  genecal  election  law  xmnrldea  In 
genraal  terms  tbe  kind  of  ballots  to  be  count- 
ed <v  rejected,  and  contains  this  pro^sion: 

"Bat  QothiQK  in  this  act  shall  be  conBtrned  as 
grounds  for  the  rejection  of  a  baHot  where  the 
Intention  of  tbe  voter  is  clear  and  where  marks 
on  the  ballot  cannot  be  definitely  shown  to  be 
intentional  distinguishing  marks,  characters  or 
irords."  Section  48,  Suta.  1917,  p.  874;  8 
Bev.  Laws,  p.  27B9. 

A  distinguishing  mark,  as  contemplated  1^ 
the  law,  has  been  declared  by  this  court  to 
be  that„  if  an  unauthorized  mark  is  Inad- 
vertently placed  upon  a  ballot  by  a  voter,  and 
is  not  of  a  character  to  be  used  readily  for 
a  corrupt  purpose,  the  ballot  should  be  count- 
ed, but  that,  if  it  Is  made  deliberately  and 
may  be  used  as  a  means  of  Ideaitlflcation,  the 
ballot  should  be  rejected.  Dennis  v.  Caugh- 
lin,  22  Nev.  447,  41  Pac  768,  29  L.  R.  A.  731, 
58  Am.  St.  Rep.  761,  and  note;  47  Lu  R.  A. 
824,  note. 

[2]  rrom  this  authority  it  follows  that 
what  constitutes  a  distinguishing  mark  is 
generally  a  question  of  fact  for  tbe  trial 
court  or  Jury,  according  as  the  trial  may  be 
had.  It  being  a  gnesticm  of  fact,  we  are  of 
tbe  opinion  tbat,  unless  the  marking  is  so 
apparent  or  conclusively  Identifying  that  we 
may  say  as  a  matter  of  law  that  tiie  mark 
may  be  used  for  that  purpose,  the  finding  of 
the  trial  court  upcm  such  question  la  conclu- 
ilVe  upon  B^^al.  It  la  conceded,  dr  must  bd 


conceded,  that  no  fixed  or  definite  role  can 
possibly  be  prescribed  for  determining  such 
question.  If  the  mark  la  definitely  shown  to 
have  be«i  intentionally  made,  and  la  of  such 
character  as  may  be  used  for  Identification 
purposes,  it)  Is,  of  course,  a  distinguishing 
mark;  or  if  the  marking  is  of  such  character 
as  the  maker  can  describe  it  to  another,  it 
may  safely  be  said  that  it  is  a  maA  that  may 
be  used  readily  for  Identificati^m  purposes, 
and  the  ballot  should  be  rejected. 

[t]  The  markings  ccani^lalued  of  on  Bxhlbit 
Na  12  constitute  identification  or  distinguish- 
ing fflsito.  The  nark  in  the  square  oi^oslte 
the  name  of  each  of  the  three  candidates 
q>ecifled  was  evldentiy  made  .by  the  voter 
with  tbe  stemp  fumlsfaed  law  with  wbleb 
to  indicate  his  choice.  It  is  alao  dear  fbat 
tiie  voter,  ta  making  the  tanpresslrais,  in  each 
instance  beld  the  stamp  in  such  position  as 
to  make  an  Imptesslon  in  the  form  of  an 
acute  anfide,  that  in  no  sense  can  be  said  to 
resemMe  a  cross.  ^Hie  markings  in  some  oC 
tbe  squares  <^)poelte  the  names  of  other  can- 
dldatas  ^baw  an  attempt  on  tlte  part  of  the 
voter  to  make  a  cross,  with  Imperfect  success. 
In  other  Instances  the  voter  succeeded  in 
making  a  cross.  OonoedlBg  that  tbe  voter  In 
each  Instance  sncoesafuUy  indicated  his 
cSioice,  yet  the  statute  requizes  tiiat  the  voter 
shall  prepare  his  ballot  Ity  atamplTig  a  cross 
<Hr  Z  In  the  square,  and  in  no  other  place, 
after  the  name  of  the  perscm  for  whom  he 
Intends  to  Tot&  In  ttUs.  Instance  tbe  voter 
knowingly  failed  to  do  so^  and  left  upon  tbe 
ballot  a  mark  that,  In  our  Judgment,  con  be 
used  readily  as  a  dlatlngnishlng  mark ;  tbat 
i?  to  say,  In  our  opinion,  tbe  mark  Is  fit  such 
character  tliat  It  may '  be  described  by  tbe 
maker  to  another  for  that  purpose.  Hence 
we  conclude  Qiat  the  ballot,  as  a  matter  of 
law,  should  have  been  rejected  and  not  count- 
ed for  Stem. 

[4]  The  ballot  certified  as  Exhibit  4-3  Is 
a  good  ballot  The  defect  upon  this  ballot 
consists  of  a  heavy  blot  unintentionally  made 
In  the  square  opposite  the  name  of  one  of  tbe 
candidates  thereon,  and  It  Is  of  sudi  charac- 
ter that  the  defect  could  not  be  used  readily 
for  a  corrupt  purpose,  and  was  properly 
counted  for  Stem. 

[6]  Exhibit  10-3  presents  this  sort  of  situ- 
ation: The  voter  marked  a  so-called  double 
cross  in  the  square  opposite  the  name  of  Peter 
Crow,  a  sin^^e  candidate  for  county  commis- 
sioner (long  term).  It  Is  not  denied  tbat  tbe 
ballot  Is  otherwise  regular  in  form.  We  are 
of  the  Opinion  tbat  this  particular  marking 
comes  within  the  principle  announced  In  the 
cases  of  State  v.  Sadler,  25  Nev.  131.  S8  Pac. 
284,  59  Pac  C46,  63  Pac.  128.  88  Am.  St.  Rep. 
673;  Sweeney  v.  Hjul,  28  Nev.  409,  48  Pac. 
1036,  40  Pac.  16»,  that  when  It  is  apparoit 
the  voter  had  attempted  to  retrace  lines  com- 
posing the  cross,  with  the  honest  pun>ose'  and 
bona  fide  atten^t  to  comply  with  tike  require- 
ment of  tbe  lav,  tbe  ballot  Bhoald  not  be  re- 
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jected.  ^SSbem  Is  notlilne  aboat  fbs  particular 
mark  that  deflnltelr  shows  It  was  Intentlcnial- 
ly  made  In  nieh  manner  as  to  enable  a  third 
poson  to  determine  from  an  Inspection  ct  It* 
without  further  aid,  that  the  same  was  de- 
posited by  a  particular  person.  There  Is 
nothing  about  the  marking  to  show  that  It 
was  in  ftict  used  for  corrupt  purposes,  or 
could  be  used  readily  for  goch  purpose.  The 
ballot  was  pnqrtgcly  counted  for  Stem. 

Counsel  for  appellant  insists  Oiat  the  lower 
court  erred  in  Bustalning  resptmdent^  obiec-. 
tions  to  Bzhlbits  O-S.  N-a,  I/-3.  and  K-8, 
and  in  refusing  to  count  said  ballote  tor  nh 
peUant. 

[1]  The  particular  objection  to  Exhibit 
0-3  is  that  tbere  aiq»eers  in  the  square  op> 
poslte  tbs  name  of  the  candidate  Dcmovan  a 
dlBtlnguishlng  ma^  caused  apparently  by 
the  Toter  having  stamped  a  cross  in  the 
square  and  thm  made  an  ineffectual  attempt 
to  erase  it,  and  In  so  doing  the  voter  disturb- 
ed the  texture  of  Qie  paper  and  left  a  decid- 
edly dlstlngnlsblng  mark. 

A  ballot  tbat  is  disfigured  by  the  voter  de- 
Ittwrately  and  intentionally  attranpting  to 
scratdi  out  and  obliterate  a  cross  made  op- 
posite tb%  name  of  a  candidate  tiiereon  should 
not  be  counted.  Sweesiey  v.  HJnl,  suiwa. 

The  defe<^  is  sucih  ttiat  may  be  used  readily 
for  the  purtKwe  of  identlflcatim,  and  the 
court's  nding  was  correct  The  ballot  was- 
pn^rly  rejected. 

[7]  The  lower  court  sustained  the  objectlini 
of  respondent  Interposed  to  XixMtdt  N-3,  up- 
on the  ground  that  In  the  square  oi^oslte 
the  names  of  several  candidates  the  marks 
are  so  conpluslvely  indistinguishable  as  not 
to  indicate  the  slightest  attempt  or  Intent  to 
make  a  cross.  To  count  such  a  ballot  would 
nuUl^  the  mandatory  requirement  of  the 
stetute  that  the  voter  in  preparing  his  ballot 
must  stamp  a  cross  In  the  square,  and  In  no 
other  place,  after  the  name  of  the  person  for 
whom  he  Intends  to  vote.  In  this  particular 
Instance  there  Is  an  Indescribable  Impression 
in  the  squares  opposite  the  names  of  several 
candidates  of  such  a  character  that  It  Is  Im- 
possible to  form  an  opinion  as  to  whether  or 
not  the  voter  had  any  Intentloa  of  cranplylng 
with  the  requirement  of  tlie  statute.  The 
ballot  was  properly  rejected. 

For  the  same  reason  we  are  ot  the  opinion 
tbat  the  court  ruled  correctly  In  vejectlng 
Bxhiblt  hS. 

Exhibit  K-S  preeenta  the  common  occur- 
rence  of  a  voter  stamping  a  cross  and  then 
erasing  it,  thereby  leaving  the  ballot  In  sucb 
condition  as  to  make  the  erasure  serve  as  an 
identifying  mark.  In  this  parUcular  instance 
the  voter  succeeded  so  effectually  in  erasing 
a  cross  stamped  In  the  square  0K>0Bite  the 
name  at  a  candidate  as  to  nearly  mutUate 
the  paper.  The  ballot  was  properly,  rejected. 

Oar  cmidusion  upon  appellant's  assign- 


mento  of  error  decEeasas  Stem's  majority  to 
one  vote.  The  certiflcate  of  election  as  orig- 
inally issued  to  him  will  stand,  and  tbe  Judg- 
ment and  Older  appealed  from  are  affirmed. 


8M0THERMAN  v.  CHRISTIANSON. 

(No.  4275.) 

(Supreme  Court  of  Montana.  Feb.  21,  1921.) 

1.  Dismissal  and  nonsuit  •s=353(I)— Faflnra  to 
enter  Jodgment  within  six  months  after  de- 
fanlt  entered  held  not  wUhIn  statate  as  to 
dismissal. 

A  default  taken  under  Rev.  Codes,  8  0719. 
admita  a  cause  of  action  for  unliquidated  dam- 
ages and  the  material  and  traversable  allega- 
tions of  the  complaint,  but  not  the  amount,  and 
plaintiff  could  not  rightfuHy  demand  jo^^ment 
until  after  proof  of  amount  of  damages,  and 
Buch  a  caae  does  not  come  within  sectioa  &714, 
Bubd.  6,  providing  for  dismissal  where  plain- 
tiff neglects  to  demand  and  tiave  Judgment  en- 
tered within  1^  months  after  final  subsnission. 

2.  Dismiss^  aadaeasDit  «»eo(l)— Casse 

ba  dismissed  for  plalntWa  fallare  te  presa- 
oste. 

It  plainiiff  without  sufficient  cause  tailed  to' 
prosecute  his  acOon  with  reasonable  dlUt^ee. 
an  application  to  dismiss  for  that  reason  would 
be  proper. 

Appeal  from  District  Court,  Blaine  Coun- 
ty ;  W.  B.  Bhoades,  Judge. 

Action  by  W.  D.  Smothennan  against 
Charles  Christiansen.  From,  a  Judgment  dis- 
missing the  complaint,  plaintiff  appeals.  Be- 
versed  and  remanded. 

W.  B.  Sands,  of  Chinook,  for  appellant. 
F.  N,  Utter,  of  Havrft  and  A.  A.  Qrorud, 
of  Helou,  for  respondwt 

HOLLOW  AT,  J.  Certain  questions  arising 
out  of  this  litigation  have  been  determined 
by  this  court  heretofore.  State  er  reL 
Smotherman  v.  District  Court,  50  Mont.  119, 
145  Pac.  724 ;  State  ex  rel.  Smotherman  v. 
District  Court,  51  Mont.  495,  158  Pac  1019. 
The  action  is  for  damages  for  trespass.  Due 
service  of  process  was  made,  but  defendant 
suffered  his  default  to  be  entered,  and  after 
the  lapse  of  more  than  two  years  moved  the 
court  to  dismiss  the  action  upon  the  ground 
that  for  more  than  six  months  after  the  de- 
fault plaintiff  neglected  to  demand  and  have 
Judgment  entered.  The  motion  was  anstaln- 
ed.  Judgment  entered  dlsinlaaing  the  cma- 
pialnt,  and  plaintiff  appealed. 

[1]  Defendant,  In  moving  toe  the  dismissal, 
and  the  court,  in  making  ita  order,  proceeded 
upcm  the  theory  that  after  the  lapse  of  moie 
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than  six  months  ftom  ttae  entry  of  default 
defendant  was  mtMed  to  tbe  dtomlaaal  as 
of  eonrae,  trndemibdlvlslon  6, 1  <ni4t  Berle- 
ed  Codes,  wUdi  fOIlom: 

"An  actum  mar  be  diamisied:  •  *  *  (6) 
By  the  court,  when  after  verdict  or  final  sub* 
mission,  the  party  entiUed  to  Judgment  ne^ecta 
to  deonand  and  have  tbe  same  entered  for  more 
tban  «lz  months.** 

Tben  was  not  any  verdict  returned  In  this 
cue,  and  the  only  question  presented  by  the 
record  which  requires  consideration  is:  Did 
the  entry  of  default  omstitute  a  final  sub- 
mission? 

In  State  ex  rel.  Stlefel  v.  District  Court, 
87  Mont  298,  96  Pac.  337,  this  court,  in  cod- 
Btrulng  the  language  of  the  statute  above, 
said: 

"Applying  the  rule  of  noscltur  a  soclis,  the 
words  *final  submisBtoo,*  found  in  this  sub<U- 
▼ision,  mean  a  submission  which  is  the  eQuiva- 
lent  of  the  return  of  a  verdict,  or,  in  other 
worde,  they  refer  to  that  etate  of  the  eaee  when 
a  jo^ment  may  rightly  be  demanded,  as  nt 
oonne." 

See,  also,  State  ex  rel.  Kohl  r.  District 
Court,  46  Mont.  348,  128  Pac.  582. 

The  phrase  "as  of  course,"  used  in  the 
Stlefel  Case,  above,  means  that  plaintiff  is 
entitled  to  the  Judgment  without  tbe  court 
being  called  upon  further  to  Investigate  the 
truth  of  the  allegations  upon  which  It  Is 
founded.  6  Words  and  Phrases,  4914.  Sec- 
tion 6719,  Revised  Codes,  provides  for  Judg- 
ments by  default  and  the  conditions  under 
which  they  may  be  obtained.  If  the  action 
is  upon  a  contract  for  the  recovery  of  money 
or  damages  only,  and  the  default  of  the  de- 
fendant has  been  entered  regularly,  the 
plaintiff  ' Is  entitled  to  have  tbe  clerk  enter 
Judgment  for  the  amount  demanded,  etc.  In 
other  actions,  after  the  default  has  been 
entered,  the  plaintiff  must  ax>ply  to  the  court 
for  relief.  In  this  character  of  action,  the 
verdict  of  a  Jury  would  necessarily  deter- 
mine tbe  amount  of  damages  tp  which  the 
plaintiff  is  entitled.  Did  the  entry  of  de- 
fault have  the  same  ^ect? 

In  an  action  to  recover  unliquidated  dam- 
ages, the  default  of  the  defendant  admits 
the  cause  of  action  and  tbe  material  and 
traversable  allegations  of  the  complaint,  but 
does  not  admit  the  amount  of  damages.  23 
Cyc  7«l ;  1  Black  on  Judgments,  I  91.  The 
damages  sought  herein  are  unliquidated,  and 
It  follows  that,  before  plaintiff  could  rightful- 
ly demand  Judgment,  he  was  required  to 
apply  to  the  court,  make  proof  of  his  dam- 
ages, and  secure  a  determination  of  the 
amount  either  by  the  court  or  by  the  verdict 
of  a  Jury,  and,  until  he  did  so,  there  was  not 
a  BDbmisslon  which  was  tbe  equivalent  of  a 


verdict  Tbe  am  does  not  eome  wlfliln  flie 
class  contemplated  by  subdivision  6,  |  6714, 
■bore,  and  Oib  court  srred  tai  Its  mllnff. 

[2]  It  may  or  may  not  be  true  tiiat  ptaln- 
tifC,  wltbont  soffictent  cuiss,  felled  to  prose- 
cuts  this  action  with  reasonable  diligemce. 
The  record  does  not  contain  anything  whldi 
r^lechi  iqiOD  tbia  sDbjeet  If  be  did  so 
fall,  thai  ap^catioD  to  dJamles  for  that  rea- 
son would  have  been  lOoiMr,  but  so^  ap- 
pUcatltm  would  not  be  grounded  upon  section 
6714.  sbovsu  State  -Savings  Bank  v.  Albert- 
son.  89  Mont. -£14. 102  Pac  692. 

Tbe  Judgment  is  reversed,  and  the  cause 
Is  rttnanded  for  further  proceedings. 

Bevmed  and  remanded. 

BRAim.Y,  O.  snd  REYNOLDS,  COOB> 
er,  and  OAm.  JJ.,  caotm  • 


HARRINOTON  V.  MUTUAL  LIFE  IN8.  CO. 
OF  NEW  YORK.   (No.  4290.) 

(Supreme  Court  of  Montana.    Feb.  28,  1921.) 

1.  Appeal  antf  error  ^fOOi (I)— Verdlet  sup- 
ported hy  subetaetlai  evidence  set  est  aside. 

A  verdict  of  the  Jury  will  not  be  set  aside 
on  the  ground  of  the  InsulBfieDCy  of  tbe  evi- 
dence if  then  is  any  aabstautial  evidence  to 
support  It 

2.  Insurance  «s>665(2)— Verdlot  that  life  poH- 
oy  was  delivered  held  warraotei. 

In  an  action  on  a-Iife  policy,  where  the  in- 
surer contended  that  there  was  a  delivery  for 
inspection  only  and  produced  an  Inspection  re- 
ceipt claimed'  to  have  been  signed  hy  the  insur- 
ed, whae  tto  beneficiary  asserted  a  delivery  ot 
the  policy,  and  that  the  insured  was  given  time 
for  payment  of  the  first  premium,  verdict  la 
favor  of  the  benefidary  luild  warranted  by  the 
evidence. 

3.  Appeal  and  error  <S=>I006(4)  —  Appellate 
court  reinetast  to  est  aside  a  vardlot  wfeon 
a  slsillar  ese  bss  been  rssdsisJ  Ay  previsas 
Jsriee. 

The  appellate  eonrt  wlU  be  more  rdnetant 
to  set  aside  a  verdict  on  the  ground  of  insoffi- 
eiency  of  evidence  when  a  similar  verdict  in 
the  same  case  has  been  rendered  by  different 
juries  on  previous  trials. 

Appeal  from  District  Court,  Silver  Bow 
County ;  J.  J.  Lynch,  Judge. 

Action  by  Mrs.  Mary  J.  Harrington  against 
the  Mutual  life  Insurance  (Company  of  New 
York.  From  a  Judgment  for  plaintiff  and 
an  order  denying  its  motion  for  new  trial, 
defendant  appeals.  .  Judgment  and  order  af- 
finned. 
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Ohariee  B.  Leonard  and  F.  C  Fluent,  both 
«<  Butte,  for  appellant 

A.  A.  Gnintd.  <tf  Helena,  and  B.  S.  Wlieel- 
u,  of  Butta^  tar  leqiondent 

BBTNOLDS,  7.  nalntlff  brought  action 
against  defendant  for  reoovny  upon  a  life 
inHorance  xwUey  lasned'by  defendant  to  Jtdin 
IC.  Harrb^Eton,  now  deceased. 

On  May  28, 1918,  Insured  made  appUeatlfm 
to  deteadant  for  Insurance  policy,  passed 
satisfactory  examination,  and  policy  was  is- 
sued payable  to  his  wife  as  bujefldary,  plain- 
tiff In  tbls  actum.  One  Jam«  Ootter,  who 
took  the  arolicatlon,  delivered  the  policy  to 
Harrington  <ai  the  TUt  day  of  June;  1818,  but 
without  tbB  payment  of  any  part  of  the  pre- 
mium. Plainttfl  claims  that  there  was  an 
unconditlonBl-ddlTery  of  the  poUcr>  and  that 
00  days'  credit  was  extended  to  Insured  for 
payment  of  first  inremlum.  Defendant  In- 
sists that  there  was  a  delivery  for  Inspection 
only,  and  produced  an  inspection  receipt 
whidi  defendant  claims  was  executed  by  In- 
sured at  the  time  of  ttw  dellvoy,  reading  as 
follows: 

"June  7th,  1913.  Th«  receipt  of  policy  No. 
2070053  of  the  Motual  Life  InHurance  Company 
of  New  York  for  92,000.00  on  the  life  of  John 
M.  Haitiinston  is  hereby  acknowledged.  It  is 
nndsrstood  and  agreed  that  the  said  policy  is 
receiTed  for  Inspection  only,  notwithstanding 
the  acknowledgment  of  the  receipt  of  the  pre- 
mium cpntained  the  policy;  and  it  is  ex- 
pressly agreed  that  the  said  policy  is  not  in 
force,  the  first  premium  thereon  not  haTing 
been  paid.  John  M.  Harrington.  James  Cot- 
ter, Witneis." 

The  execntion  of  the  receipt  by  Insured  Is 
denied  by  plaintiff.    Harrington  died  July 

27,  uas. 

The  spedflcatlonB  of  error  raise  the  ques- 
tion as  to  whether  or  not  the  evidence  Is  suf- 
ficient to  Justify  the  verdict  against  defend- 
ant; It  being  claimed  that  there  is  not  any 
substantial  evidence  sustaining  the  conten- 
tkm  that  the  Inspection  recdpt  was  not 
dgned  by  insured.  If  Harrington  signed  the 
noOptt  Uie  policy  was  not  in  force  at  the 
time  of  his  death ;  but  if  he  did  not  sign  the 
receipt  the  policy  was  in  force  at  that  time. 

t1]  Tb»  mle  has  beoi  established  by  nu- 
merous cases  that  Oe  verdict  of  the  Jury  wlU 
not  be  set  aside  on  the  ground  of  the  insuf- 
fidmcy  of  the  evidoice  If  there  Is  dny  sub- 
stantial evidence  to  support  it  The  ques* 
tkm  Is,  then,  whether  or  not  there  is  any  sob* 
stantlal  evidence  In  this  case  supporting  the 
contention  of  piniwHfr  that  sndi  rectipt  waa 
not  signed  insured. 


[2]  It  Is  undisputed  that  Uie  policy  waa 
delivered  In  the  presence  of  plaintiff.  She 
testifled  itodtlvely  that  Insured  did  not  sign 
the  inspection  receipt  nor  any  other  paper, 
and  that  there  was  no  wilting  done  by  any 
one  at  that  time.  She  also  testified  that  she 
was  familiar  with  his  handwriting,  and  that 
the  signature  to  the  receipt  was  not  his  sig- 
nature. One  Mrs.  Gleason  also  testified  t^t 
she  had  received  a  number  of  letters  from 
him  and  had  seen  hia  writing  many  times, 
was  familiar  with  his  signature,  and  that  in 
her  opinion  the  signature  to  the  receipt  was 
not  his  signature.  The  opinion  testimony  of 
both  plaintiff  and  Mrs.  Gleason,  neither  of 
them  qualifying  as  experts,  might  be  consid- 
ered unsatisfactory  in  view  of  the  positive 
evidence  submitted  by  defendant  tending  to 
establish  the  genuineness  of  the  signature; 
but  when  their  opinions  are  supplemented 
with  the  positive  statanait  of  plaintiff  that 
she  was  present  at  the  time  of  the  delivery 
of  the  policy,  and  that  no  paper  of  any  kind 
was  signed  by  the  insured,  there  was  aob- 
stantlal  evidence  upon  which  the  }ury  could 
base  its  verdict  There  were  also  a  number 
of  exhibits  in  the  record  showing  admittedly 
genuine  signatures  of  Insured  with  which 
comparisons  could  be  n}ade,  and  the  Jury 
had  the  privilege  of  couBldering  them  as 
bearing  upon  the  w^ght  to  be  given  to  the 
opinion  evidence  in  tbe  case.  Under  these 
circumstances  we  are  of  opinion  that  there 
was  sufficient  evidence  to  support  the  ver- 
dict It  also  antears  from  the  record  that 
this  verdict  was  rendered  upon  the  third  trial 
of  tbe  cause  of  action,  in  eadi  of  which  a. 
verdict  was  rendered  in  favor  of  jdalntUI. 

[S]  This  court  wlU  be  more  reLactant  to 
set  aside  a  vttdlct  on  tbe  ground  of  tbe  la- 
sufficiency  of  the  evidence  whoi  a  dinilar  vw- 
dlct  In  the  same  case  baa  been  rendered  1^ 
different  Juries  on  inrevlous  trials.  4  Corpus 
Juris,  867;  Anderson  v.  Public  Service  Gorpu 
of  New  Jersey.  88  N.  J.  lAW,  19.  88  AtL  788; 
Hinti  T.  Ulchlgan  Cent  By.,  140  Hicb.  665, 
104  N.  W.  28;  Krouse  v.  Detroit  United  By. 
Co..  170  Mich.  438, 186  N.  W.  434;  Qnayle 
Beam.  17  Idaho,  64S,  106  Pac  610;  Todd  r. 
Demeree,  Itf  Colo.  88,  24  Pac.  663;  I»dcln- 
son  V.  Brie  Co.,  85  N.  J.  Law,  686,  00  Atl.  305; 
Murray  v.  Putnam  (Tex.  Civ.  App.)  170  S.  W. 
806;  Garr  v.  American  Locomotive  Coit  81 
R.  I.  231,  77  AtL  104,  Ann.  Cas.  1912B,  iSl. 
note  130. 

The  Judgmmt  and  order  overruling  mo- 
tion for  a  new  trial  are  afflnned. 
Affirmed. 

BRANTLY.  C.  J.,  and  GOOPBR,  HOLLO- 
WAT,  and  GALEN,  JJ,  concur. 
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BUDD  at  aL  V.  NORTHERN 
(No.  3926.) 

<BDpniB«  Ooart  o(  Montana.   Feb.  28,  1921.) 

1.  Evldenoe  13(22)  —  Witnesses  <g=>268 
<I3)— Porehasa  price  of  heifer  erroneoDsly 
axoluded,  being  proper  oross-examlnatlon. 

In  action  against  railroad  company  for 
wrongful  killing  of  a  registered  14  months  old 
Holitein  heifer,  objections  held  erroneonsly 
•nstalned  to  qnest^ona  as  to  price  paid  for  the 
beUer  when  It  was  4  months  old;  the  eridoice 
being  material  on  the  iasne  of  valve  in  the 
case  of  stock  where  Talne  la  in  Uie  breeding, 
and  being  proper  cross-examination  in  any 
event,  as  broad  cross-examination  should  be  al- 
lowed tonching  all  matters  that  may  be  con- 
nected with  the  examination  In  chief. 

2.  Trial  «B»45(I)— Offer  of  proof  uaaeeeasary 
en  oroaa-McamlMtloi. 

Offer  ot  proof  la  not  Beoeaaarj  on  voaa-ex- 
amination. 

8.  Evidence  «=3l  13(22)— Evldoue  held  Innm- 
terlal  on  Issae  of  vsl«e.  . 
In  an  acticm  against  raflroad  company  for 
wrongfal  UIliDg  of  a  registered  14  months  old 
Holetelii  heifer,  objeetiona  wcve  properly  ns- 
tained  to  qnestiona  inTolring  the  expense  of 
keeping  the  heifer  for  the  period  between  the 
time  it  was  bought  when  4  months  old  and  lh« 
time  it  was  killed,  and  also  regarding  soles  of 
Holstein  stock  not  registered,  as  they  did  not 
bear  on  the  market  value  of  the  heifer. 

Appeal  ttom  District  Court,  Jefferson 
County;  Jos.  C.  Smith,  Judge. 

Action  by  H.  O.  Budd  and  another  against 
the  Northem  Padflc  Railway  GtMnpany. 
From  a  judgment  for  plaintiffa,  and  fimn  an 
order  ovorruUng  defeaidant's  motion  Dor  new 
trial,  defendant  appeals.  Judgment  and  or- 
der revened,  and  cause  remanded. 


Gunn,  Basch  ft  Hall,  ct  Helena,  for  appel- 
lant 

Ike  B.  O,  Face,  of  WJilteball,  tar  respcmd- 
tnt 

I^EJyNOlDS,  J.  This  action  was  broni^t 
for  reooT»y  of  damages  caused  by  tbe  al- 
leged wrongfuH  killing  of  a  Hcdstein  heifer. 
Judgmmt  was  rendered  In  favor  of  plaln^ 
tiffs.  Appeal  was  taken  from  the  judgment, 
and  txom  orier  orwruUng  motim  tor  a  new 
tilal. 

[1]  The  only  qnesUoDs  presented  upon 
these  appeals  ftre  those  Inridvlng  the  admis- 
sibility of  evidence.  It  appeurs  that  the 
heifer,  at  Ihe  time  It  was  killed,  was  14 
months  ot  age,  and  Hut  plaintiffB  parchased 
the  animal  when  It  was-  4  months  dd.  Tes- 
timony  was  given  showing  that  the  animal 
was  high-grad€^  registered  stock,  and  that  its 
IHindpal  value  lay  In  its  breeding.  Upon 
erosft-ezamlnatkm  one  of  the  plaintiffs  was 


<19B  P.) 

asked  the  price  that  he  paid  for  the  heifer. 
A  similar  question  was  aaked  of  witness 
Frank  Streff,  who  sold  it  to  plalntUfs.  Ob- 
jections to  these  qnefitions  were  sustained 
on  the  ground  that  the  sale  price  was  imma- 
tffllal,  because  too  remote  to  be  of  any  evl- 
dratlary  value.  Defendant  contends  that 
the  court  erred  in  sustaining  these  objeo- 
tUma.  In  cases  of  ordinary  live  stock,  not 
registered  and  not  of  any  particular  value 
because  of  breeding,  such  obJectloDs  could  be 
made  with  more  force  than  in  the  present  in- 
stance. While  ordinarily*  In  case  of  "m<Hi- 
grd"  stock,  the  sale  inlee  at  4  months  of 
age  would  not  have  any  substantial  bearing 
upon  the  value  of  the  same  animal  10  months 
latra*,  yet  when  the  value  is  principally  in  the 
breeding,  which  condition  Is  constant  during 
the  oitlre  lUs  of  the  aninial,  then  su(di  sale 
price  would  reflect  materially  up<m  Its  value 
at  any  time^  nnlen  It  may  be  at  the  time 
whnt  Its  Indlviddallfy  may  ovenniielmingly 
predombute  over  tlw  element  of  breeding. 
In  our  opinion.  euA  evidence  would  be  mate- 
rial, and  should  have  been  admitted.  While 
the  court  has  a  dlsoretton  in  these  matters* 
it  seems  to  us  that  there  was  an  abuse  of 
dlscretlm  In  sustaining  these  objectlcms. 

The  admissibility  of  the  evidence  is  espe- 
cially apparent  when  question  as  to  sale 
price  la  asked  upon  cross-examlnatloD,  It 
is  the  policy  of  the  courts  to  permit  a  broad 
cross-examination  touching  all  matters  that 
may  be  c<ninected  with  the  examination  in 
chief.  It  is  stated  in  State  v.  Biggs,  46  Mont: 
400, 123  Pac.  410: 

'*The  right  of  cross-examination  Is  a  substan- 
tial one,  and  may  not  be  unduly  restricted.  It 
may  extend,  not  only  to  facts  stated  by  the  wit- 
ness In  his  original  examinatioD,  but  fo  all  oth- 
er facts  connected  with  them  which  tend  to  en- 
lighten the  jury  upon  the  question  in  contro- 
versy." 


While  sale  price  of  the  animal  in  question 
at  4  mimths  ot  age  would  not  be  an  absolate 
criterion  as  to  Its  value  10  months  later,  yet 
it  woidd  tatd  to  enlU^teu  the  jury  upon  sodi 
value,  particularly  the  value  of  Its  breeding, 
In  which,  as  has  been  pdnted  out,  was  Its 
principal  value. 

Plaintiffs  suggest  that  perhaps  this  calt 
was  pnrdiased  under  a  lump  sum  with  other 
stock,  and  therefore  the  sale  price  was  imma- 
terial. The  reoOTd,  however,  fidls  to  show 
that  such  was  the  fact,  and  this  court  can 
act  only  on  the  record  as  it  is  presented. 

[2]  Plaintifrs  also  contend  that  there  was 
no  error  in  eradudlng  tbis  evidence  becavsa 
no  off^  ot  •prod  was  made.  Otter  ot  proot 
is  not  necessary  on  cross-ezamlnatlon.  Herz- 
Ig  V.  Sandberg,  64  Mont  688. 172  Pac.  132. 

[S]  Other  questions  were  asked  upon  cross- 
examination,  Involving  the  ezp«ise  of  ke^ 
ing  the  animal  for  the  10  months  period  b&- 
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tween  tbe  time  It  waa  4  months  old  and  the 
time  it  was  14  months  old,  and  also  regarding 
sales  of  HolstelD  stodc  not  registered,  to 
wfal<^  questions  objectlims  were  sustained. 
We  think  the  court  was  e(»Tect  In  its  rulings 
upon  these  questions,  as  they  dp  not  in  any 
way  bear  upon  the  market  valu& 

For  the  reasons  heniBbetare  given,  tbe 
Judgment  and  order  are  rerersed,  end  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

BRANTLT,  C.  J.,  and  COOPER,  HOLLO- 
WAY,  and  OALEN;  JJ.,  concur. 


DICKINSON  V.  SALT  LAKE  CITY  et  al. 
(No.  9624.) 

(Supreme  Court  of  iTtafa.  Feb.  11.  1921.) 

1.  Moafoipal  eerporatloas  ^91  I^-Objaets  ef 
bond  tosae  held  to  ba  "oorporate  panMses." 

'  The  objects  of  a  proposed  bond  ime,  as 
stated  In  the  resolution  of  the  city  commission- 
ers, to  defray  coDtiDgent  expenses,  purchase 
water  rights,  construct  waterworbs,  improve 
and  repair  streets  and  eidewalks,  sewers,  and 
drains,  construct  and  maintain  bathhouses,  and 
maintain  tbe  public  library  aifd  reading  room, 
and  to  pay  interest  on  bonds  theretofore  issued, 
are  plainly  "corporate  purposes"  for  which 
tbe  commissloDers  can  borrow  money  on  the 
credit  of  tbe  ci^  nnder  Comp.  hnn  1917,  | 
570x6. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  ■  Second  Series,  Cor- 
porate Purpose.] 

2.  MunldpaJ  corporations  «sb869— Caa  borrow 
money  to  anticipate  revenues  for  ourreot 
year. 

Under  Const,  art.  14,  {  8.  forbidding  a  city 
to  iocur  debt  in  excess  of  the  taxes  for  the 
cnrrent  year  except  Ity  vote  of  tbe  electors, 
Comp.  Laws  1917,  i  570x6,  aatbori^g  tbe  city 
commissioners  to  borrow  money  to  the  extent 
allowed  by  the  Constitution,  and  in  view  of 
Const. art.  18,  fi  1,  and  Comp.  Laws  1917,  S 
670,  fixing  the  fiscal  year,  and  sections  6102, 
6103,  and  6015,  providing  for  the  levy  and  col- 
lection of  taxes  under  which  the  taxes  do  not 
become  due  until  months  after  the  begin- 
ning of  the  fiscal  year,  tbe  city  commlssIoDerB 
are  aathorised  to  borrow  money  to  conduct 
the  government  of  tbe  d.tj  and  conduct  its  busi- 
ness in  anticipation  of  the  revenues  for  the  cur- 
rent fiscal  year  so  long  as  the  amount  to  be 
borrowed  does  not  exceed  the  debt  limit  fixed 
by  Const,  art.  14, 1 4,  or  the  taxes  for  the  cur- 
rent year.i 

a.  Municipal  corporations  <s>911^*Can  Issne 
bonds  for  money  borrowed  In  anticipation  of 
revsnues. 

Under  Comp.  Laws  1917,  f  670x6.  author- 
izing city  commissioners  to  borrow  money  and 
issue  warrants  and  bonds  therefor  to  tbe  extent 
allowed       the  Gonstltntion  and  laws  of  tiie 


state,  the  commissioners  can  Issoe  bonds  pay- 
able at  the  end  of  the  fiscal  year  for  tbe  money 
borrowed  by  them,  in  anttdpatlon  of  tbe  rev- 
enues from  taxation  during  tbat  year. 

Orl^nal  proceedings  by  S.  8.  Dickbisoa 
against  Salt  Lake  City  and  others  for  a  writ 
pndilbltlng  the  City  from  Issuing  certain 
bonds.  Demurrer  to  complainant  sustained, 
and  complaint  dismissed. 

C.  W.  Boyd,  of  Salt  Lake  <»ty,  tor  petl- 
tioier. 

W.  H.  Folland,  aty  Atty.,  of  Salt  Lake 
City  (C.  C.  Dey,  of  Salt  lake  City,  of  ooun- 

sel),  for  defendant. 

GIDEON,  J.  Plaintiff,  a  resident  and  tax- 
payer  of  defendant  city,  seek  a  writ  prohibit- 
ing said  city  and  the  other  defendants,  com- 
missioners of  Salt  Lake  City,  from  Issuing 
and  offering  for  sale,  or  selling,  certain  nego- 
tiable bonds  authorized  by  a  resolution  of 
tbe  commissioners  of  said  city.  From  the 
affidavit  for  the  writ,  together  with  the  ex- 
hibits made  a  part  thereof,  the  following 
facts  am)ear:  Tbe  defendant  Salt  Lake  City 
is  a  city  of  the  first  class.  The  other  de- 
fendants are  the  duly  elected,  qualified,  and 
acting  commissioners  of  said  ct^,  and  were 
such  durii^  ttie  month  of  January,  1921.  In 
January,  1921,  at  a  regular  meeting  of  said 
commlssimers,  a  resolution  was  unanimously 
adopted  authorizing  the  city  to  borrow  the 
siun  of  fl,500.000.  and  pledge  tbe  credit  of 
the  cl^  for  tbe  payment  of  the  same  and  to 
Issue  negotiable  bonds  for  said  amount  in 
d«iomlnations  of  $5,000  eacb.  The  said 
bcmds  are  to  bear  Interest  at  the  rate  of  6 
per  cent  per  annum  and  are  to  become  doe 
and  payable  December  31,  192L  Tbe  resfdu- 
tton  recites: 

"That  whereas,  there  Is  an  immediate  and 
pressing  need  of  raising  funds  to  defray  ctm- 
tingent  expenses,  to  purchase  water  sourcea, 
streams,  and  the  land  npon  which  streams  are 
appropriated,  and  canals,  to  construct  water- 
works and  supply  water  for  frrlgattoa  and  oth- 
er purposes,  to  open,  improve,  and  repair 
streets  and  sidewalks,  to  constract  and  repair 
sewers  and  drains,  to  constract  and  maintain 
bathhouses,  to  maintain  the  public  library  and 
reading  room,  to  pay  interest  on  bonds  here- 
tofore issued,  and  constitute  a  sinking  fund  for 
the  payment  of  the  principal  on  bonds  hereto- 
fore issued,  to  defray  carrent  expenses,  and  for 
general  corporate  porposes.** 

Tbe  form  of  bonds  proposed  to  be  Issued  la 
made  a  part  of  tbe  petition,  and  in  said  bmds 
It  U  provided: 

"Tha  board  of  eommisaionera  shall  levy  Im 
tbe  year  1021  a  sufficient  tax  to  pay  tbe  prin- 
cipal and  interest  on  this  bond  as  the  same 
shall  fall  due,  and  this  bond  is  iasued  In  antici- 
pation of  the  payment  of  such  taxes  for  the 
year  1921." 

"It  is  hereby  certified,  recited,  and  dedared 
tbat  the  entire  hidebteAieSH<  «t  Mid  dty-here* 
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by  Incurred  Is  &ot  in  exceu  of  the  taxes  of 
said  cit7  to  be  leried  for  the  current  year, 
1821,  and  that  Mid  luddbtedness  was  and  is 
contracted  for  the  pniposea  for  which  said 
taxes  are  to  be  leried" 

It  also  appears  from  an  exhibit  attached 
to  said  petition  that  the  taxable  property 
within  the  said  defendant  city,  according  to 
the  assessment  for  the  year  1920,  Is  |205,039,- 
280;  also  that  the  tax  levy  In  said  year  1920 
was  and  the  total  revenue  from 

all  sources  for  said  year  was  $2,901,808.16; 
that  the  estimated  expenses  for  the  carrot 
year  1921  wUl  be  $2,879,494^4.  It  further 
appears  that  the  estimated  revenue  from  the 
general  taxes  for  the  year  1921,  and  from 
other  sources  for  said  year,  will  be  $2,900,- 
475.79;  that  the  total  bonded  Indebtedness  of 
the  city,  exclusive  of  the  $1,500,000  bonds  pro- 
posed to  be  Issued,  Is  $6,000,000.  All  of  the 
$6,000,000  bonds  were  authorized  by  vote  of 
the  quaUUed  electors  of  said  city. 

To  the  petition  or  atfldavlt  the  defendants 
have  filed  a  general  demurrer,  and  the  mat- 
ter, on  that  state  of  the  record,  la  submitted 
to  this  court  for  det»minatloa. 

There  are  three  general  questions  raised 
by  the  demurrer  which  may  be  stated  in  the 
language  of  the  brief  of  defendants  as  fol- 
lows: 

**(!.)  ECas  th«  board  of  cominbal oners  the 
power  to  borrow  money  and  to  Issne,  megotiats, 
dispose  of,  and  deliver  negotiable  bonds 

for  the  payment  of  which,  principal  and  In- 
terest, the  full  faith  and  credit  and  taxing  pow- 
er of  the  city  ia  pledged  in  anticipation  of  tax- 
es for  the  current  year  and  without  authoriza- 
tion by  vote  of  the  qualified  voters?  (2)  If 
Buch  authority  is  vested  in  the  city,  acting 
through  its  board  of  commisBioDers,  cajx  it  be 
exercised  at  this  tbne,  or  must  it  be  deferred 
nntH  after  thu  tax  levy  has  beat  made?  (8) 
Whether  the  dty  Ims  power  to  borrow  money 
and  iasne  such  bonds  without  there  being  a 
s^aiate  borrowing  for  each  particular  purpose, 
together  widi  an  itemized  and  separate  ac- 
count" 

Article  14,  I  4,  of  the  state  Constitution 
provides  that  no  city  shall  become  indebted 
In  an  amount,  Including  existing  Indebted- 
ness, exceeding  4  per  cent,  of  the  value  of  the 
taxable  property  therein,  provided  that  cities 
of  the  first  and  second  class,  when  authorized 
as  provided  by  section  3  of  that  article,  may 
be  allowed  to  incur  a  larger  Indebtedness  not 
to  e»ceed  4  per  cent  for  supplying  such  city 
with  water,  artificial  light,  or  sewers. 

It  Is  contended,  and  it  so  appears,  that  the 
proposed  issue  of  bonds  by  the  defendant 
dty  is  not  in  excess,  Inclcding  prior  existing 
debts,  of  the  debt  limit  fixed  by  the  Constitu- 
tion. We  are  therefore  not  called  upon  to 
consider  or  determine  whether  the  indebted- 
ness proposed  ler  a  debt  within  the  meaning 
of  the  foregoing  constitutional  provision. 

Article  14,  S  3,  of  the  Constitution  pro- 
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"No  debt  in  excess  of  the  taxes  for  the  cur- 
rent year  shall  be  created  by  any  *  •  •  ci^ 
*  *  *  nnlesa  the  proposition  to  create  such 
debt  shall  have  been  submitted  to  a  vote"  of 
the  qualified  electors,  etc. 

The  authOTity  to  incur  the  proposed  In- 
debtedness is  claimed  on  the  part  of  the  de- 
fendants by  the  proTlsions  of  Gomp.  Laws 
Utah  1917,  H  670  and  670t6,  which  read  as 
follows: 

"570.  T)ie  hoards  of  commissioners  and  city 
conncils  of  cities  shall  have  the  powers  in  the 
following  sections  enamerated:   *   *  * 

"570x6.  To  borrow  money  on  the  credit  of 
the  corporation  for  corporate  purposes  in  the 
manner  and  to  the  extent  allowed  by  the  Coa- 
stitntira  and  the  laws,  and  to  issne  warrants 
and  bonds  therefor,  In  snch  amounts  and  forms 
and  on  such  conditiMis  as  the  counefl  shall  de- 
termine. The  council  shall  provide  for  the 
payment  of  interest  on  such  bonds  as  the 
same  shall  become  due  and  for  a  rinking  fond 
for  the  payment  of  the  prindpal  thereof  with- 
in twenty  years  after  issuing  the  same.*' 

S^on  570x2  reads:  * 

"To  appropriate  money  for  corporate  pur- 
poses oidy,  and  provide  for  payment  of  debts 
and  expenses  of  the  corporation:  *  *  •  Pro- 
vided, that  it  shall  be  deemed  a  corporate  pur- 
pose to  appr<vriate  moneys  for  any  purpose 
whidi,  ha  the  jodgment  of  the  board  of  eom- 
miaalonera  or  dty  conndl,  will  provide  for 
the  safety,  presem  the  health,  promote  the 
proqierity,  wnd  improve  the  morals,  peace,  or-' 
der,  comfort,  and  conTenlence  of  the  inhabitants 
of  such  dt7*" 

The  evident  purpose  of  the  Constitution 
makers,  expressed  in  section  8  of  article  14,  Is 
that  municipalities  shall  keep  within  the 
year's  Income  in  the  operation  of  their  busi- 
ness; in  other  words,  "pay  as  they  go,"  and 
not  incur  any  Indebtedness  outside  of  the 
current  taxes  and  other  revenue  of  that  year. 

[t]  The  f4cts  appearing  in  the  petition  and 
exhibits  establish  beyond  controversy  that 
the  proposed  Indebtedness  is  not  In  excess  of 
the  revenue  for  the  year  1921.  Nor  Is  the 
total  of  the  amount,  considered  in  connection 
with  the  pre-^istlng  bonds,  in  excess  of  the 
Indebtedness  allowed  to  dtles  under  section 
4  of  article  14  of  the  Constltntlon.  Neither 
do  we  think  that  it  can  be  seriously  ques- 
tioned that  the  objects  for  which  the  money 
is  to  be  borrowed  are  not  included  in  the 
general  expressioD  "corporate  purposes."  It 
is  concededly  tbtf.ftnty  of  the  city  oflSdals  to 
repair  streel^  to'  constrnet  sewers  when 
necessarr,  to^fcquire  water  and  water  rights 
and  water  systems  for  the  benefit  of  the  in- 
habitants, and  to  do  any  and  all  the  things 
mentioned  in  the  resolution.  The  fiscal  year 
of  an  cities  In  this  state  begins  on  January  Ist 
and  ends  December  31st  of  each  year.  Const, 
art  18,  S  U  Comp.  Laws  Utah  1917,  f  670. 
A  dty,  town,  or  county  Is  given  authority  to 
levy,  by  ordinance  or  resolution,  on  the  real 
and  pawmal  proper^  within  gucb  dty,  town. 
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or  cmmty  a  tax  not  to  exceed  6  mills  on  tfae 
dollar  of  its  assessed  raluiitton  to  defray 
oontingent  expenses,  and  for  otber  purposes, 
mentioned  In  the  statutes  an  addlti<Hial  S^^ 
mniB.  Comp.  Laws  Utah  1917,  »  6102.  6103. 
Oltles  of  the  first  daas  are  given-  tlie  right  to 
lery  an  addltfonal  tax  of  one-third  of  me 
mill  on  the  dtAlar  to  establish  and  maintain 
public  libraries.  There  are  other  prorlslons 
relating  to  the  power  of  dty  commisaionera 
to  lery  taxes  for  special  purposes,  bnt  those 
are  not  material  to  the  determination  of  the 
questions  presented  In  this  case.  Taxes  are 
ieried  during  the  taiontb  of  Jul;  of  each  year. 
They  beomne  due  on  the  third  Monday  In 
September  of  eadi  year,  and  are  d61!nquent 
on  the  SOtb  day  of  November  of  eadi  year. 
Comp.  Laws  litab  1017,  {  6015,  as  amended 
by  chapter  119,  Lawa  Utah  ISIO. 

[2]  Section  670x6,  anpra,  would  aeem  to  be 
an  express  grant  authorlzii^  the  dty  com- 
mlBiioners,  whenever  in  their  judgment  ne- 
cessity exists  or  that  the  best  Interests  of  the 
city  ^  demands  such  action,  to  borrow  and 
pledge  the  credit  of  the  city  for  money  to 
carry  on  and  conduct  the  ooxporate  business 
of  such  munldpallty  and  to  repay  the  same 
oat  of  the  revoine  for  that  fiscal  year. 
Manifestly  It  Is  the  duty  of  the  commiaelon- 
era  to  maintain  a  police  force,  to  fceep  the 
dty^  streets  and  thoroui^ifarea  dean,  to 
make  needed  rtstalrs  at  all  times  and  at  all 
seasons  (tf  the  year  not  only  In  the  streets, 
but  In  the  sewers  and  water  mains.  To  make 
sudi  repairs  and  maintain  the  peace  of  the 
city,  It  is  essential  that  means  for  tfae  pay- 
ment <a  ttie  same  be  In  some  way  In 
the  hands  of  the  dty  olflcers.  The  power  to 
levy  a  fax  to  raise  the  neceAary  funds  to 
pay  the  running  expoises  of  the  dty  Is  ex- 
pressly given  in  the  statute  ahove  menticmed. 
It  is  the  duty  d  the  commissioners  to  make 
such  levy,  and  the  presumption  is  that  public 
officials  do  thdr  duty,  and  any  failure  on 
the  part  of  audi  officials  andd  oe  remedied 
by  proceedings  bi  court.  The  wlude  sdiraoe 
of  taxation  In  this  state  would  seem  to  In- 
dicate that  the  Leglslatore  in  granting  t^ 
anthodty  to  borrow  mon^  for  the  purposra 
mentlobed  In  section  670x6,  supra,  recognised 
that  a  munldpallty  might  find  itself  in  Just 
the  poddoa  that  the  defeiidant  dty  is  lit 
Taxes  levied  and  coUected  In  any  fiscal 
year  should  be  (and  usually  are  all)  used . 
in  paying  the  running  expenses  of  sndi  fis- 
cal year.  As  no  taxes  imp  due  until  the : 
third  Monday  in  September,  ^jtere  must,  of 
necessity,  be  a  porlod  of  some  months  of 
the  fiscal  year  when  none  of  the  general  tax- 
es oi  that  year  are  available  for  use  in  pay- 
ing the  numhig  expenns  ct  the  munic^^t^' 
Bither,  therefore,  the  dty  officers  most  see 
to  it  that  suffldent  funds  are  carried  over 
from  tfae  preceding  year  to  pay- the  running 
expenses  of  the  dty  for  tfae  first  8^  montbs. 


or  the  dty  must  borrow  Uie  necessary  money 
to  pay  Budi  expenses  or  attempt  to  ma 
ttie  dt7  without  funds ;  in  oth«  wmds,  debts 
In  some  ftmn  must  be  incurred  tm  the  antic* 
ipated  revenues  to  be  later  collected.  In  our 
Jndgmoit,  tfae  opinion  of  this  court  in 
recent  .case  of  Muir  v.  Murray  City,  186  Pa& 
433,  Is  dedstve  of  the  question  presaited. 
True,  in  that  case  It  does  not  appear  from 
the  opinion  that  tfae  Indebtedness-  was  in- 
curred prior  to  the  date  of  the  levying  of  tfae 
taxes  for  that  year,  but  it  does  appear  from 
the  record  on  aK>eal  that  the  indebtedness 
was  incurred  In  the  month  of  Mardi.  The 
dty  was  held  liable,  as  It  did  not  appear 
that  the  debt  was  in  excess  of  the  revenue 
of  that  year.  Beartng  <m  that  parttciOar 
quesOon,  this  court  said: 

"The  contention  of  the  dty  that  It  had  do 
power  to  create  the  debt  in  question  on  the 
ground  that  it  exceeded  the  limit  fixed  1^  the 
constitutional  provision  quoted  should  not  pre- 
vail in  the  absence  of  proof  that  the  debt  was 
in  excess  of  the  potential  revenueB  for  the 
current  year  from  whatever  source  the  revenue 
was  legitimately  obtainable;  Having  failed  to 
make  such  proof  Its  cotttention  in  Uiis  regard 
is  without  merit." 

[S]  The  statute  seems  to  give  the  commls- 
sUmers  power  to  Issue  evidence  of  such  In- 
debtedness tfae  Issnance  of  braids  or  sndt 
other  evidences  as  may  best  meet  tbe  needs 
of  ttie  dQr.  So  Img  as  the  pnqKised  indebted- 
ness is  within  the  potratlal  revenue  of  tba 
dty  for  the  current  year,  we  are  unable  to 
see  any  reason  or  lack  of  autliorlly  aa  ttie 
part  ot  the  dty  commissioners  to  create  such 
indebtedness.  Any  failure  on  the  part  of  the 
dty  authorities  to  levy  a  tax  necessary  to 
repay  sndt  Indebtedness  could  not  defeat  the 
indebtedness  or  reader  it  any  less  a  legal  and 
blndliv  d)llgatlon  against  tin  dty.  Senthem 
Bltnlltiiic  Oo.  DetrevUle,  166  Kj.  618. 161 
S.  W.  660.  See,  also^  Anderson  v.  liitnnattMi- 
al  School  Diet  No.  5,  82  N.  D.  418, 166  N.  W. 
64,  L.  B.  A.  1817B.  428,  Ann.  Cas:  lOiaA.  608, 
note,  87  L.  R.  A.  (N.  8.)  1080;  Butts  County 
V.  Jacftson  Baking  Ca.  129  Ga.  801,  60  S.  B. 
149,  15  L.  B.  A.  (N.  S.)  S67. 

We  condude  that  the  dty  can  contract  the 
debt  for  the  purposea  mentioned  In  the  resolu- 
tion and  pledge  for  the  repayment  of  the 
same  the  credit  of  the  dty  and  issue  negoti- 
able bonds  as  evidence  of  sudi  (ndebtedness. 
That  is  all  that  is  atteD:^>ted  to  be  d<Ae  hi 
this  ease  by  the  dty.  The  dannrrer  adjnits 
all  of  the  allegations  of  the  complain^  in- 
dudlng  the  valuation  of  the  taxable  pn^ier^ 
in  the  year  1920,  also  the  estimated  revenue 
for  the  present  3^r  and  the  estimated  ex- 
poises.  The  demurrer  wlU  be  sustained  and 
the  complaint  dismissed,  at  cost  of  i^intiff. 

COBFUAN,  C.  J.,  and  WBBEB»  THUBp 
MAN,  and  FBIOK,  JJ.,  concur. 
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IB  ra  LISTERfS  ESTATE. 
JENNINGS  V.  LISTER  It  aL 
(No.  1803.) 

(Sopreme  Court  of  Arlcou.   Mmrch  B,  1821.) 

1.  Dmth  «B»II— No  right  •!  wtloa  a  am- 
■M  Itw. 

Undor  the  eommoii  law  thoro  was  no  right 
«f  action  for  damagei  for  wrongftd  death. 

2.  Deatli  «s»ll— StatHte  oraatot  aew  aetlon. 
OiT.  Ood«  1918.  para.  8872-8376,  do  not 

provide  for  the  survlTal  of  the  right  of  action 
for  hijurlea  anffered  bj  deceaaed,  hut  ereataa 
a  new  selion  for  tiie  wrongful  death. 

8.  Wllle  «s>5— Taitamaatary  dispoaltlaa  oaa- 
net  be  made  of  danaoas  arieino  from  deatb. 
The  right  of  action  for  damages  for  death 
provided  for  under  Oiv.  Code  1818,  para.  S372- 
8376,  has  no  existence  until  after  death,  and 
the  person  wrongfuUr  MUed  cannot  dispose 
ttf  tha  aama  hj  ui^er  Civ.  Code  1818,  par. 
120B. 

4.  Wills  <t=o569>~TeBUter  did  aot  lataad  to 
dispoaa  of  danagaa  far  hia  wraagfal  death. 

A  will,  "I  give  and  beqoeatli  to  mj  nioee, 
all  mj  real  estate,  and  penonal  estate  of 
whatsoever  kind  I  ma^  die  seized  to  have  and 
hold  the  same  abeolntdr  aa  her  own  forever 
which  personal  estate  indndes  all  stocks  or  cer- 
tiflcates  of  interests  in  any  and  all  corporations, 
and  ell  Thrift  Stamps  which  I  maj  have,"  held 
not  intended  to  give  to  B.  damages  that  might 
aocrae  to  the  estate  oi  testator  hr  reaaon  vt 
tala  wrongfal  death. 

Appeal  from  Superior  Conrt,  Cochise  Coun- 
ty; A.  0.  Lockwood,  Judge. 

In  the  matter  of  the  estate  of  Ollle  R. 
lister,  deceased.  From  a  decree  of  distribu- 
tion favoring  Mabroa  Lister  and  others, 
Emily  May  Jennings,  by  her  guardian  ad 
litem,  Albert  M.  Barnes,  an)eBls.  Affirmed. 

Albert  M.  Samea,  of  Donglaa,  and  O.  OUh 
aon,  of  TombBt<Hie,  for  appellant. 
Manatt  ft  Stepbaumn,  of  Donglaa,  for  ap- 
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kind  I  may  die  selsad  to  have  and  hold  the  same 
absolutely  as  her  own  forever  wfaidi  personal 
estate  includes  all  stocks  or  certificates  of  in* 
terests  in  any  and  all  corporatiOM,  and  all 
Thrift  Stamps  which  I  may  luve." 


BOSS,  O.  J.  The  case  ia  aubmltted  upon 
an  agreed  statement  of  facta  sommariaed  aa 
jEf^owa: 

In  Hay,  1819,  Ollie  R.  Llater  received  In- 
juries throng  the  negligence  of  the  Phdpe- 
Dodge  Corporation  from  which  .  he  died. 
Matron  Lister  was  appointed  adminlatrator 
of  his  estate,  which  consisted  of  a  claim  for 
damages  against  said  corporation.  The 
claim -was  settled,  and  the  sum  la  the  hands 
of  the  administrator,  being  ready  for  dis- 
tribution, was  claimed  by  Bmlly  May  Jen- 
nings imder  a  will  of  deceased,  the  x>ertinent 
clause  thereof  being  In  words  as  follows: 

"I  give  and  bequeath  to  my  niece,  Emily 
May  Jennings  of  Douglas,  Arizona,  all  my 
tmI  estate,  and  personal  estate  of  whataotrer 


Upon  the  hearing  of  petitions  tor  distribu- 
tion, and  under  the  win,  the  court  denied  the 
latter  and'  ordered  the  eatate  to  be  divided, 
acoording  to  tlie  law  erf  deae^t  aad  distribv- 
tion,  between  Out  father,  brotbera.  and  ala- 
tera  ot  deceased.  Smlly  May  Jennings,  'who 
is  a  minor,  proaecatea  this  appeal  through 
her  guardian  ad  litem,  Albert  H.  Samea. 

[1,2]  The  qneatlon  la  aa  to  whether  this 
fund  waa  subject  to  testamentary  disposition 
and,  If  BO,  did  the  daceawd*  by  bia  will,  be- 
queath or  intend  to  bequeath  It  to  BmUy  ISrj 
Jennings.  Under  tlw  common  law  thete  was 
no  right  at  action  for  damagea  for  wrongful 
death.  TbB  right  ia  atatntory  and  waa  origl- 
nallj  ivovlded  for  In  Bngland  by  what  la 
known  aa  Lord  Gompbell'a  Act.  Moat  ct  the 
states  of  the  Union,  and  among  them  Ari- 
zona, have  enacted  the  Lord  Campbell  Act, 
or  paaaed  l^lalatlon  in  varying  terms  of  the 
same  inq^ort.  The  Arizona  act  (paragraphs 
8372-8376,  GtvU  Code)  doea  n<^  provide  for 
the  aurvlval  of  the  right  of  action  for  luju- 
lies  suffered  by  deoeaaad,  but  createa  a  new 
action  tor  the  wrongful  death  (S.  P.  Oo.  r. 
Wilson,  10  Aria.  162,  66  Fac.  401),  and  pro- 
vides thnt- 

The  "amount  recovered  in  every  such  action 
shall  be  distributed  to  the  parties  and  in  the 
proportion!  provided  by  law  in  relstion  to  the 
distrihation  of  personal  estate  left  by  persons 
dying  intestate."   Paragraph  8878,  (^vil  Code. 

[3]  The  action  la  for  the  beieflt  of  the  es- 
tate, and  recovery  becomes  an  asset  of  the 
estate.  The  statute  ttiat  creates  the  ri^t  of 
action  likewise  provides  bow  it  shall  be  dis- 
posed of  and  to  whom.  The  right  of  action 
had  no  existence  until  after  OlUe  Lister  died. 
He  at  no  time  had  any  interest  therein  or 
in  any  recovery  thereon,  subject  to  testa- 
mentary dlapoaitlcn  aa  provided  In  paragraph 
l!20S,  GiTil  Code,  aa  contaided  for  by  sppei- 
lant 

[4]  According  to  the  terms  of  the  will,  the 
testator  undertook  to  devlae  to  Emily  May 
Jennings  only  such  estate  as  he  might  "die 
seized"  o£  It  la  plain  from  the  language 
used  to  deanlbe  the  property  he  waa  be- 
queathing to  aee  that  he  did  not  have  In  view 
any  aaaet  that  might  accme  to  hla  estate  by 
reaaon  of  hla  wrongful  death.  We  conclude 
that  the  Bum  in  controversy  waa  not  subject 
to  testamentary  dispbattlan,  and  tiiat  the 
teatator  did  not  intend  to  ao  dispose  of  it, 
and  that  the  order  dlatributing  it  among  the 
faeirB  of  tbo  taatator  waa  ta  aooord  with  the 
law. 

The  Jndgnmt  la  affirmed. 

BAKBR  and  McALISTER,  JJ.,  concur. 
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(Or. 


POOLE  T.  TILFORD  at  wi, 

(Sopreme  Oonrt  of  Oregon.   Marcb  8,  1921.) 

1.  Master  and  servant  <&=9284<3)~<Ou6Stlofi  of 
performance  of  elevator  naji'a  daty  at  time 
of  accident  held  for  Jury. 

In  an  actioo  under  the  Employer's  liabil- 
ity Act  by  defendant's  elevator  man  and  Janitor, 
who  fell  down  the  elevator  shaft  from  the  first 
floor  into  the  basement,  at  a  night  boor  when 
Ub  duttea  nsnally  ended,  the  car  ha^g  been 
moved  whDe  he  stepped  out  of  the  building  to 
post  a  letter,  the  submission  of  the  case  to  the 
Jory  on  the  theory  that  be  was  acting  hi  the 
furtherance  of  hia  maater'a  baataesB  incident 
to  hifl  employment  at  tha  time  of  the  acddent 
held  warranted. 

2.  Appe&l  and  error  «»I001  (I)— Verdict  bas- 
ed OR  oompeteiit  evidence  will  eet  be  dis- 
turbed. 

A  verdict  sapported  by  competent  evidence 
vm  not  be  disturbed  by  13x6  apellate  court. 

8.  Master  and  servaat  «=ai05(l)  —  Statutory 
duty  to  guard  elevator  shaft  not  satlsfled  by 
preoaatlons  ased  by  other  enployers. 

In  an  action  under  tbe  Employers'  Lia- 
bility Act  by  an  elevator  man,  who  fell  through 
the  elevator  shaft  in  the  dark,  tbe  car  hav- 
ing been  moved  daring  his  temporary  absence, 
evidence  that  most  elevators  could  be  entered 
from  the  outside  is  inadmissible,  as  the  act 
requires  tbe  use  of  every  practicable  device 
for  the  protection  of  employes,  and  ordinary 
care,  or  that  standard  of  care  used  by  otbera, 
will  not  satisfy  the  statute. 

4.  Master  and  servant  «==>29l  (7)— Charge  on 
eommon-law  assumption  of  risk  properly  re- 
fused. 

Where  the' complaint  came  within  the  pro- 
visiona  of  the  Employers'  Liability  Act,  and 
the  testimony  supported  it,  an  instruction  on 
common-law  assumption  of  risk  was  properiy 
refused. 

5.  Master  and  servant  ^»270(  1 3)  — Evidence 
that  elevator  man  had  called  attention  to 
dangerous  oondltloa  admissible. 

In  an  action  by  an  elevator  man  in  an 
office  building,  who  in  the  dark  fell  through  an 
elevator  shaft,  tbe  car  having  been  moved  dur- 
ing his  temporary  absence,  evidence  that  he 
previously  notified  tbe  manager  that  the  ele- 
vator doors  could  be  opened  from  the  outside 
wa((  admisaible  to  show  notice  to  defendants. 

6.  Master  and  servant  «=9293(6)— Instruction 
01  duty  to  use  elevator  safety  devlcea  held 
proper. 

In  an  action  under  the  Employers'  Liabil- 
ity Act  by  an  levator  man,  who  fell  down  the 
elevator  shaft  in  the  dark,  the  car  having  been 
moved  during  hia  temporary  absence,  an  in- 
struction that  if  It  was  practicable  to  use  a 
head  stop,  so  as  to*prevent  tbe  door  from  be- 
ing opened  without  a  key?  and  that  it  would  not 
limit  the  efficiency  of  operation  it  was  the 
statutory  duty  of  the  defendants  to  fnrnisn  such 
appliance,  n-ben  considered  with  other  portions 
of  instrucLion,  tbat  it  waa  incumbent  on  de- 


fendants to  use  every  device  for  care  and  pre- 
caution which  was  practicable  to  use,  limited 
only  by  the  necessity  of  preserving  the  efficien- 
cy of  the  machine  or  apparatus,  waa  not  open 
to  attack  as  omitting  the  element  of  safety. 

7.  Neglloenoe  «=>62(l)— Anticipated  latervea- 
Ing  cause  will  net  excuse  the  original  aegll- 
geaoe. 

Though  an  independent  cause  intervened  be- 
tween the  negligence  of  defendants  and  the  in- 
Jury,  yet,  where  such  intervening  cause  and 
its  consequences  were  such  as  in  the  natural 
course  of  events  should  have  been  anticipated* 
defendants  are  liable. 

8.  Master  and  servant  ^285(5)— Proximat* 
cause  of  elevator  man's  Injury  question  fer 

Jury. 

In  an  action  by  an  elevator  man,  who  in 
the  dark  fell  down  an  elevator  shaft,  the  car 
having  been  moved  In  his  absence,  the  question 
whether  tbe  master's  negligence  in  failing  to 
put  a  bead  lock  on  the  door,  so  as  to  prevent 
unaatborised  persons  from  reaching  tbe  eleva- 
tor and  moving  it,  was  tbe  proximate  cause  of 
the  injury,  held  one  for  tbe  jury. 

Department  2. 

Appeal  from  Circuit  Conrt,  Multnomah 
County;   H.  H.  Belt,  Judge. 

Action  by  J.  W.  Poole  against  D.  W.  Tilford 
and  another.  From  a  jndgmoit  tot  iflaintUt, 
defendant«  appeal.  Affirmed. 

Flaintlfr  iDstituted  this  action  against  tbe 
defendants  to  recover  damages  for  a  personal 
injury  alleged  to  have  resulted  from  ne^i- 
gence  of  the  defendants  in  not  providing  a 
head  atop  for  the  elevator  on  the  Qrst  floor  of 
the  Tilford  building,  a  flve-story  office  build- 
ing situated  at  the  northwest  comer  of  Tenth* 
and  Morrison  streets,  Portland,  Or.,  off  which 
building  the  defendants  are  owners.  It  is  al- 
leged that  on  January  24,  1919,  at  the  time 
of  the  injuries  complained  of,  and  tvr  a  peri- 
od of  about  two  years  prior  thereto,  the  slid- 
ing door  at  the  entrance  of  the  elevator  on 
the  ground  Aomt,  as  well  as  the  sliding  doors 
at  the  entrance  of  the  elevator  at  each  floor 
of  the  building,  became  out  of  order,  defec- 
tive, and  dangerous  to  the  plalntifl,  and  ten- 
ants and  patrons  of  the  building,  because  the 
sliding  doors,  the  thresholds,  plates,  latches, 
and  guides,  became  worn,  so  that  the  sliding 
doors  would  not  remain  fastened  when  dosed, 
but  could  be  opened  from  without  by  lifting 
them  up,  and  they  were  frequently  lifted  and 
opened  by  tenants  or  occupants  of  the  build- 
ing, and  that  daring  all  of  this  time  the  de- 
fendants negligently  and  carelessly  permitted 
and  allowed  the  doors  to  remain  in  this  con- 
dition, although  they  knew  of  tbe  d^ects  and 
danger,  or  by  tbe  exercise  of  ordinary  care 
could  have  bad  kiwwledge  thereof,  and  by 
the  use  of  care  and  precaution  and  a  head 
stop,  which  It  was  practical  to  use  for  the 
protection  and  safety  of  life  and  limb,  could 
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have  repaired  tlis  defects  and  made  tbe  doors 
safe,  without  Intwferliig  In  any  way  wltb  the 
effidencT  of  the  elevator  and  apparatus. 
There  are  the  nsnal  allegations  in  the  com- 
plaint to  bring  t^e  case  wttfain  the  Etajployers* 
LlabilltT  Act  (Or.  U  |S  6785-6791).  The  an- 
swer sets  np  ftB8umptl(Hi  ot  risk  and  contrib- 
utory negligence.  Upon  the  trial,  the  de- 
fendants interposed  a  motion  for  a  nonsuit, 
which  was  overruled,  followed  by  a  motioa 
for  a  directed  verdict,  whldt  was  likewise 
overruled.  The  Jury  returned  a  verdict  in 
Ultox  of  idaintlfl  tm  91,780.  upon  which 
plalntitE  had  Judgment  Defendants  appealed. 

The  teBtlm<8iy  was  to  the  following  pur- 
port: 

At  the  time  of  the  Injury  complained  of, 
the  plaintiff  was  in  the  employ  of  the  defend- 
ants as  engines,  fireman,  elevator  man,  and 
Janitor.  His  duties  began  at  6  o^clodc  In  the 
morning  and  ended  at  10  lydock,  or  later,  at 
night.  His  work  in  hauling  the  public  and 
patrcms  (tf  the  building  In  the  elevator  usu- 
ally ended  about  0 :05  o'clock  p.  m.,  when  he 
took  patrons  of  a  school  from  the  fifth  to 
the  first  lioOT ;  but  that  did  not  end  his  use  of 
the  cdevator.  He  used  the  elevatw  in  his 
Janitor  work  In  going  from  floor  to  floor  and 
taSchig  the  paper  out  of  the  rooms.  13ie  in- 
Jury  occurred  on  January  24,  1919,  at  about 
9 :15  o'clock  p.  m.  The  plaintiff  was  operat- 
ing the  elevator.  School  closed  at  9  o'clock 
p.  m.  The  plaintiff  brou^t  down  a  load  of 
people  from  the  fifth  floor  to  the  first  floor. 
He  then  went  in  the  elevator  to  the  base- 
ment, extinguished  the  Ug^ts  there,  and 
brought  tl#  elevator  back  to  the  first  floor, 
turned  out  the  lights  In  the  elevator,  got  out, 
closing  the  door  thereto,  and  turned  out  the 
lights  tn  the  stairway  leading  to  the  base- 
ment door.  At  this  time  a  yonng  man  by  the 
name  of  Mohammed  appeared,  who  desired 
to  he  taken  to  the  fifth  floor.  The  plaintiff 
told  Mohammed  that  he  desired  to  step  across 
the  street  to  mail  a  letter,  and  that  if  he 
would  wait  plaintiff  would  haul  him  up. 
Mohammed  went  with  plaintiff  to  mail  the 
letter.  Th^  were  gone  a  minute  and  a  half 
or  two  minutes.  Upon  tibelr  return  the  plain- 
tiff opened  the  elevator  door  and  stepped  "In" 
to  turn  on  the  li^ts  In  the  elevator,  but  the 
elevator  was  not  there.  It  had  heen  moved. 
During  the  two  minutes  or  less  time  con- 
sumed by  plaintiff  in  maUlng  his  letter,  some 
one  had  "run  away"  with  the  elevatw. 
Plaintiff  was  precipitated  Into  the  elevator 
shaft,  falling  a  distance  of  20  feet,  badly 
crushing  the  bones  of  his  right  foot  and  in- 
juring his  back.  For  two  or  three  years  this 
door  to  the  elevator  had  been  in  sucSi  c<»idl- 
tion  that  it  could  be  opened  from  the  outside 
without  the  use  ct  a  key.  The  door  was  so 
worn  or  sagged  npcm  Its  trtfck  that,  by  tak- 
ing hold  of  the  door  and  lifting  up  slightly, 
the  lattdi  would  slip  out  of  Its  notch,  allowing 
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open  this  dow  to  the  tSisvatta. 
says: 

"They  could  raise  the  door,  if  they  knew  It. 
It  had  been  done,  and  taken  awfl^  from  me." 

The  plaintiff  had  called  die  attention  <tf  the 
manager  of  the  building,  Mr.  A.  P.  Armstrong^ 
to  this  condition  of  the  door,  and  Mr.  Arm- 
strong had  in  turn  called  flie  attrition  of  the 
owner,  Mr.  Tllford,  to  snch  cimdltlon,  but 
nothing  was  ever  done  to  remedy  the  d^Cct 
A  head  stop,  such  as  a  top  screw  or  angle 
irtKi,  placed  above  Qie  door  In  tiie  frame,  so 
as  to  prevent  the  door  from  being  raised  up 
when  doeed,  would  secure  It  l^om  bting  opien- 
ed  by  meddlers  and  the  elerator  frun  b^g 
"stolen."  If  the  elevator  door  could  not  have 
been  opened  from  tbe  outside  without  the  use 
ot  a  key,  the  meddler  could  not  l^ve  "stolen" 
the  elevator,  and  plaintiff  would  not  have 
stepped  Into  space,  when  he  supposed  he  was 
stepping  into  the  levator.  His  day's  work 
was  not  yet  done.  He  must  mop  the  halls 
on  all  the  floors  and  carry  out  the  waste  pa- 
per from  the  different  rooms,  and  he  would 
ose  the  elevator  for  this  work.  His  purpose 
was  to  take  MtAammed  to  Oie  fifth  floin-,  fuid 
then  proceed  witti  bis  work  m  the  differrat 
fioors.  uEdng  the  elevator  in  tb»  work.  These 
were  his  usual  duties,  which  occupied  his 
time  on  school  nights  until  10  o'clock  p.  m. 
or  later. 

P.  G.  McWhinney,  of  Portland  (O.  A.  Shep- 
pard,  of  Portland,  on  the  brief),  for  appel- 
lants. 

J.  F.  Boothe  and  F.  M.  Saxton,  both  of  Port- 
liind  (Boothe  &  Richardson,  of  Portland,  on 
the  brief),  for  respondent 

BBAN,  J.  (after  steting  ttie  facts  as 
above).  [1,2]  The  motion  for  a  nonsuit  and 
one  for  a  directed  verdict  raise  the  same 
question.  It  is  contended  by  counsel  for  de- 
fendants that  at  the  time  of  the  Injury  plain- 
tiff was  acting  outside  of  the  scope  of  his 
employment  and  that  defendants'  request 
should  have  been  granted.  Tbls  Is  claimed 
on  account  of  ^e  fact  that  Immediately  be- 
fore the  accident  plaintiff  went  across  the 
street  to  maH  his  letter.  The  Jury  could  rea- 
sonably conclude  from  the  testimony  that  al- 
though Poole  was  acting  for  himself  in  going 
to  mail  a  letter,  when  he  returned  and  took 
up  his  duties  he  was  eng^;ed  m  the  further- 
ance of  his  master^  business,  inddoit  to  his 
anployment  Mall<v  t.  Bforshall- Wells  Hdw. 
Co.,  80  Or.  808, 805, 173  Pac.  267, 175  Pac.  659, 
176  PacL  589;  StfxA  v.  Southern  Pac.  Ca,  88 
Or.  850,  172  Pac.  101. 

There  was  evideooe  adduced  indicating 
Uiat  plaintiff  in  pursuing  his  regular  duties 
descended  in  the  elevator  to  the  basement 
and  extinguished  the  lights  and  brought  the 
elevator  badk  to  tbe'flrst  floor.  After  mail- 
ing his  letter  he  proceeded  \rtth  his  usual  em- 


the  door  to  be  opened.  Any  one  could  thus  >  ployment  for  the  purpose  of  taking  a  pa» 
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senger  to  fbe  flnh  floor  of  the  building,  and 
doing  hla  Janitor  work,  scrubbing  the  halls, 
and  taking  the  paper  out  of  the  rooms.  The 
defendants  had  neglected  to  Install  the  "head 
stop."  The  plaintiff  was  projected  into  a 
concrete  pit,  to  his  p^maoent  Injury.  Plain- 
tiff deposed  thus; 

"Q.  Were  your  doties  completed  at  the  time 
for  the  da;?  Did  yon  have  other  work?  A. 
No,  they  wasn't  completed;  I  hadn't  did  any 
work  tn  the  hall.  I  always  mop  the  ball  on 
every  floor  and  take  the  paper  out,  after  I 
did  the  banlinff.  I  used  the  elevator  for  that 
pnrpose. 

"Q.  Ton  wonld  go  tnm  one  floor  to  another 
with  the  elevator  ?  A.  Certainly." 

This  question  was  properly  submitted  to 
the  Jury  by  that  part  of  the  charge  readii^: 

**I  further 'inetnict  yoo  that  If  yon  find  from 
the  evidence,  in  thla  case  that  plaintiff  was  on 
an  errand  for  himself  at  the  time  he  went  to 
poat  a  letter,  and  that  he  undertook  to  use  said 
elevator  tn  coming  down  to  the 'main  floor,  and 
in  coming  up  to  the  main  floor  for  some  par- 
pose  of  his  own,  then  he  was  acting  oataide 
the  scope  of  his  employment,  and  your  verdict 
should  be  for  tiie  defendants.  •  *  • 

"If  jm  bellere  he  daed  the  eleratov  to  ear- 
ly on  his  work  aa  janitor  and  for  the  purpose 
of  furtheEing  Ua  master'a  boaineaB,  then  the 
court  will  say  to  you  as  a  matter  of  law  that 
he  was  engaged  in  hie  master's  hnsiness,  and 
would  not  be  i^eduded  from  recovery  on  that 
aeconnt," 

Defendants  complain  of  the  latter  part  of 
the  charge  quoted,  contaidlng  there  was  no 
evidence  from  which  to  conclude  that  the 
plaintiff  was  using  the  elevator  at  the  time 
to  carry  on  his  master's  business.  If  the 
jury  believed  the  plaintiff's  story,  they  could 
fairly  conclude  that  at  the  time  of  the  Injury 
Poole  was  proceeding  with  his  regular  work 
for  defendants.  This  was  for  the  deter- 
mination of  the  Jury.  There  being  coii)i>e- 
tent  evidence  supporting  their  finding  in  this 
respect,  the  question  caoDot  be  re-examined 
by  this  court.  There  was  no  error  in  deny- 
ing the  motions  and  submlttlDg  the  case  to 
the  jury. 

[3]  Error  is  predicated  uptm  the  court's  re- 
fusing to  allow  G.  B.  Heft,  a  witness  for  the 
plaintiff,  to  answer  tbe  following  question 
upon  cross-examination: 

"Now,  It  la  a  fact,  isn't  it,  that  there  la  not 
an  elevator  In  town  that  yon  can't  get  in  from 

the  outside?" 

The  Employers'  Liability  Act  (section  6785, 
Or.  Tj.)  requires  all  shafts,  wells,  floor  open- 
ings, and  similar  places  of  danger  to  be  clos- 
ed, and  that  all  persons  having  charge  of,  or 
responsible  for,  any  work  Involving  a  risk  or 
danger  to  employees  or  to  the  public  shall 
use  every  device,  care,  and  precaution  which 
Is  practical  to  use,  for  the  protection  and 
safety  of  life  and  limb,  limited  only  by  the 
neceasltr  of  preserving  eflldency,  without 


gard  to  cost.  Ordinary  care,  or  that  precau- 
tion used  by  others,  will  not  suffice  to  satisfy 
the  mandate  of  the  statute.  Camenzlnd  v. 
Freeland  Furniture  Co.,  89  Or.  158,  173,  174 
Pac.  1S9.  There  was  no  emx  In  exidndinv 
the  preferred  testimony. 

[4]  Defendants  assert  error  for  the  reason 
that  the  court  charged  the  Jvtry  under  the 
Employers'  Liability  Act,  and  refused  to  In* 
struct  under  the  common  law  In  regard  to  as- 
sumption of  risk.  The  complaint  clearly 
comes  within  the  provisions  of  the  Employers 
Liability  Act,  and  the  testimony  supports  the 
complaint.  Therefore  there  was  no  error 
committed  In  charging  the  jury  according  t* 
the  statute  and  refusing  to  allow  the  jury  to 
consider  assumption  of  rlak  as  a  defense. 
Schulte  T.  Pacific  Paper  Co.,  67  Or.  884,  135 
Pac.  627. 1S6  Pac.  6 ;  Obeiitn  t.  O.  W.  B.  &  N. 
Co.,  71  Or.  177,  142  Pac.  654;  Davis  v.  Carl- 
ton Lumber  Co..  77  Or.  441,  444, 161  Pac.  060; 
Ounnell  v.  Tan  Bmon  Elevator  Co.,  81  Or. 
408,  414, 159  Pac.  971;  Tabor  v.  Ooltf  Machine 
Mfg.  Co.,  86  Or.  194, 196, 166  Pac.  529 ;  Nelson 
T.  Brown  ft  McCabe,  81  Or.  472,  476, 169  Pac. 
1168 ;  Marks  t.  Golumbla  County  Lumber  Othf 
77  Or.  22;  28, 148  Pac  1041,  Ann.  Gas.  1017A, 
806. 

[S]  Etror  is  predicated  u[><m  the  ruling  ot 
the  court  In  admitting  the  testimony  of  A.  P. 
Armstrong  as  to  plaintiff  calling  his  atten- 
tion to  the  dangerous  condition  of  the  eleva- 
tor doors  during  the  tiUne  that  Armstrong  was 
manager  of  the  TUford  Balldlng.  This  taatl- 
mooy  was  followed  by  other  testimony  shotr- 
tag  that  Armstrong  conveyed  tills  informa- 
tion concerning  the  elevator  doorAo  Mr.  TU- 
ford, one  of  the  defendants.  Hie  purpose 
was  to  show  the  actual  knowledge  of  the  de- 
fective condition  of  these  elevator  doors  for 
more  than  a  year  prior  to  the  injury.  Arm- 
strong, as  manager  of  the  Tllford  Building, 
was  the  agent  of  the  owners  at  the  time  he 
received  tibls  notice  and  conveyed  the  same 
to  his  prlnclpnls,  and  the  fact  that  at  a  later 
date  he  ceased  to  be  the  agent  of  the  defend- 
ants would  not  affect  the  materiality  of  his 
testimony.  There  was  no  error  In  admitting 
the  testlmtmy. 

[t]  Complaint  Is  made  that  the  court  gave 
an  erroneous  instruction,  in  that  it  stated 
that  If  the  Jury  found  from  the  evidence  that 
a  bead  stop  was  practicable  to  be  used,  and 
that  it  would  not  limit  the  efBciency  <^  the 
operation,  then  the  court  would  say  as  a 
matter  of  law  that  It  was  the  statutory  duty 
of  the  defendants  to  fumlsb  such  an  appli- 
ance. It  is  urged  that  the  Instruction  leaves 
out  the  element  of  safety.  In  another  part 
of  the  charge  the  court  Informed  On  jury 
that: 

"If  yon  find  at  the  time  of  Ua  alleged  inju- 
ries that  he  was  engaged  in  carrying  on  his 
master's  business,  and  that  at  said  time  was 
engaged  In  work  Involving  risk  and  danger, 
then  yoD  are  instructed  as  a  matter  of  law, 
that  tt  was  incumbent  upon  tiia  defendants  t» 
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nw  vnrr  derlee,  can,  and  ptMaatI<m,  which 
was  praetleable  to  ma,  for  tta  protoetion  and 
safety  of  Bfe  and  Umb,  limltad  ontj  Iqr  tbe  a«- 
ceaslty  for  preserrtaic  tlie  efficiency  of  th« 
Btructore,  machine,  or  other  apparatos  or  de- 
Tice,  and  withoat  regard  to  additional  cost  of 
■Qitable  material,  safety  appUanees  or  derieea." 

Taking  the  Instruction  with  ttie  oth«  part 
of  the  charge,  there  oonid  have  been  do  mis* 
understanding  on  the  part  of  the  Jnry  as  to 
the  practicability  or  necesBttr  of  Oie  device 
mentlMied. 

[7, 1]  It  la  maintained  on  the  part  ctf  do> 
fradants  ttiat  the  dtfecUre  door  vas  not  the 
proximate  cause  of  the  Injury,  bnt  that  the 
Injnry  was  due  to  the  removal  of  the  elevator 
from  the  first  floor.  In  Lane  v.  Atlantic 
Wor^  lU  Mass.  136,  we  read  as  follows : 

"Id  actioni  of  this  deseilptloD,  tbe  defendant 
Is  liable  for  the  oataral  and  probable  conse- 
qnences  of  his  negUirent  act  or  omission.  The 
injury  must  be  the  dlxeet  result  of  the  miscon- 
duct chuged;  bnt  it  wHI  not  be  considered 
too  remote  if,  according  to  the  asnal  experience 
of  mankind,  the  resnlt  ou^t  to  have  been  ap- 
prehended. The  act  of  a  fldrd  person,  Inter- 
veidng  and  eontrlbatfaig  a  condMon  neeesaary 
to  the  injotooa  ^«et  of  tiie  origtaial  negUgenee, 
wSl  not  oxeuae  the  first  wronKdoer,  if  soch  act 
oogbt  to  have  been  foreseen.  The  original 
negligence  still  remahis  a  culpable  and  direct 
cause  at  Uie  Injury.  The  test  Is  to  be  found  In 
the  probable  Injurious  consequences  which  were 
to  be  anticipated,  not  In  tbe  number  of  subse- 
quent events  and  agendea  which  might  arise." 

21  Am.  ft  Bng.  Bdc.  of  Lav  (2d  Bd.)  491, 
par.  (b),  reads: 

"An  act  or  omission  may  yet  be  negligent 
and  of  a  nature  to  charge  r  defendant  with  lia- 
bility, although  no  injuries  would  have  been  sub- 
tidaed,  bnt  for  soma  luterveiiiBg  eanss^  If  Ae 
occurrence  of  the  latter  ni^t  bara  been  an- 
ttolpated." 

Bee  1  Shearman  it  RedficSd  on  Law  of  Neg- 
ligence ^tb  Ed.)  1 84;  also  C<^  Mortgace  Go. 

Reea,  21 488, 42  Fhe;  42.  . 

Tho  qoestliiii  whebier  ilia  aeeldait  was  ttio 
direct  rMult  of  the  nei^ect  of  Hie  defendantB 
to  rqpalr  the  elevator  door  ma  properly  gid>- 
mitted  to  tlie  Jnry.  It  was  for  tiiat  tribunal 
to  determine  from  tha  evidence  In  tbla  case 
whether  the  injnry  was  the  reasonably  -prob- 
able consequence  nUcb  was  to  be  anticipated 
on  account  of  Hie  Bc^lgenoe  ot  th»  defend* 
ants.  If  an  Jndepoident  cause  intervw  be- 
tween the  negligence  of  the  defendants  and 
tibe  Injury,  and  sodi  Intervralng  caose  and 
its  owaequoHiBa  are  such  as,  in  the  natural 
coarse  of  evente,  should  have  been  anticipated 
tff  foreseen,  tluai  tbe  defendants  axe  liatd& 
It  was  fca  tbe  Jury  to  say.  fkom  tbe  faeta  and 
flircnmBtancee  of  the  case,  whether  the  de- 
fendants could  have  anticipated  or  ioremsea 
tbat  persons  would  naturally  tamper  with  tbe 
levator,  If  tbe  door  wore  left  In  a  ooaditUm 


to  be  easny  opened,  and  Qiereby  arrange  a 
dangeraua  trap  for  the  operator.  1  miomp> 
son's  Oom.  on  Law  of  NegUgmce,  |  62 ;  Wat- 
son, Damages  fer  Perscmal  Injuries,  |  68; 
Colorado  Co.  v.  Glacomlnl,  60  Cdo.  640,  186 
Pac.  1089.  L.  B.  A.  191SB.  364. 

The  case  was  fairly  tried  and  paased  upon 
by  the  jury.  There  was  competent  evidence 
to  support  the  verdict  Finding  no  error  in 
the  record,  tbe  judgment  of  the  circuit  court 
is  affirmed. 

JOHNS,  BROWN,  and  HARRIS,  JJ^  ooa. 
cur. 


HARTMAN  et  al.  V.  STARK. 

(Supreme  Court  of  Oregon.   March  8,  1021.) 

r.  QarslsliBieBt  ^27— Whers  exeoatrtx  was 
■araished,  held,  pl^sHfl  oeuld  get  ao  ooatrel 
or  piedse  oT  stock  to  estate  by  debtor  without 
paysient  of  elalai. 

Where  an  exeeatrix  was  garhlaheed  as  hav- 
ing possession  of  shares  of  stock  as  collateral 
security  for  note  of  principal  debtor  to  estate, 
plaint  in  main  aettm  could  not  obtain  ai^ 
contnd  of  the  stoA  without  offering  to  pay  the 
estate  the  foil  amennt  of  Its  dafan  agdnsfe  tbe 
debto^ 

2.  Tsflder  ^22— Ailegatloa  of  pleadlai  heM 
aot  a  ssffielent  'Zander"  to  aeesre  eeatrol  of 
pledge. 

Allegation  of  petltton  that  petitioner  is 
ready  and  willli«  to  pay  into  court  fhe  wnount 
of  dalm  against  debtor  htld  not  a  snffldent  al- 
legation of  tender,  as  to  constitute  a  valid  ten- 
der there  must  be  an  actual  offer  of  tiie  sum 
due  (dting  Words  and  Phrases.  "Tender"). 

Depsirtment  2. 

Appeal  from  Circuit  Court,  Multnomah 

Oounty;  George  TazwcU,  Judge. 

Petition  by  J.  L.  Hartman  and  B.  L. 
Thranpson,  doing  -  business  as  Hartman  ft 
Thompson,  against  Kittle  M.  Stark,  execu- 
trix, to  enforce  gamiahment.  Fnnn  decree 
rtiMnifrfng  the  petltl<m,  petltionere  appeal. 
Affirmed. 

J.  L.  Hartman  and  B.  L.  Thompson  are 
partners,  doing  business  under  the  firm  name 
of  Hartman  &  Thompson.  November  22, 
1918,  the  Ann  commenced  an  action  in  the 
circuit  court  of  Multnomah  county  against 
W.  T.  Lambert,  to  recover  the  amount  of  bis 
certain  note,  interest,  and  attorney's  fees. 
An  affidavit  and  bond  for  an  attachment  was 
duly  filed,  based  upw  which  a  writ  was  duly 
issued,  directed  to  the  sheriff  of  that  county, 
acting  under  which  that  officer  served  a  gax* 
niabee  notice  upon  Kittle  M.  Stark  in  person 
and  as  executrix  of  the  estate  of  her  de- 
ceased husband,  commanding  the  garnishee 
to  make  answer  and  return  of  all  property  or 
moneys  In' her  bands  or  under  her  control  be- 


>For  otbar  easw  set  Mm*  toplo  sad  KBT-NITIIBBIR  in  aU  Rey-Nomberad  DlfMts  and  Ittdesas 
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longing  to  the  defendant,  Lambert  In  re- 
qxnue  to  such  garnishee  notice,  she  made 
KDSwer  that  she  had  "no  propa^  rights  or 
Intuwta  of  tald  defmdant  In  her  possesslixt 
or  under  her  controL" 

April  10,  1919,  judgment  was  rendered 
against  the  def^dant  Lambert,  for  the  full 
amount  of  idalntUTs  claim,  In  which  It  Is  re- 
cited that: 

"It  ia  farther  considered,  ordered,  and  sd- 
Jadged  that  the  attachment  and  gamiaheeingr 
proceedings  herein  are  hereby  sustained  and 
allowed,  and  that  the  plaintiffs  may  proceed 
against  said  garnishee  as  provided  by  law." 

The  idalntlfls  not  being  satisfied  with  the 
answer  of  the  garnishee,  allegations  and  in- 
terrogatories were  filed,  In  wMcb  It  was  al- 
leged and  claimed  that  Uimbert  was  the 
owner  of  40  shares  of  stock  Id  tlie  Union 
XAundry  Company,  evidenced  by  certificates 
Nos.  21  and  22,  and  that  It  was  bbld  by  the 
^mlsbee  as  ctdlateral  security  for  a  ^,800 
loan.  ■  Answers  were  made  to  the  Interroga- 
tories, In  which  the  defiant  admits  that  at 
one  time  she  did  hold  those  shares  of  stock 
as  collateral,  to  setpire  a  jvomlssory  note  cm 
w&ich  there  was  thai  due  and  owing  $2,563^ 
08;  Oiat  upon  the  payment  of  that  amotmt 
the  stock  was  surrendered  and  deltvMed  by 
her  to  one,  A.  B.  Ford.  After  judgmdlt  was 
roidered,  noQiIng  more  was  done  In  the  cir- 
cuit court,  and  the  ^alnCUE  then  filed  Its 
original  petition  In  the  <drcnlt.  court  of  Mult 
ncnnah  comity.  In  probate,  setting  out  all  the 
above  facts,  In  which,  among  others,  It  Is  al- 
leged: 

"That  the  said  garnishee,  by  virtue  of  taking 
aaid  certificate  of  stock  assigued  to  her  as  ex- 
ecntrix  and  the  surrender  of  her  said  note  of 
$2,668.08,  has  attempted  to  put  it  beyond  the 
Jnrisdlctlon  uid  right  of  the  drcait  conrt  to 
finally  adjudicate  the  aforesaid  case  of  J.  L. 
Harbuan  and  E.  L.  Thompson  t.  W.  T,  Lam- 
bert, Defendant,  and  Kittie  ^L  Stark,  Garni- 
shee. That  these  said  petitioners  were  stand- 
ing ready  and  willing  to  pay  into  court  the 
aforesaid  sum  of  $2,563.08  end  interest,  and  be 
subrogated  to  the  ctghts  of  aaid  estate  to  said 
stock  in  the  Union  Laundry  Company." 

The  petitioner  prays  tiiat  the  court  make 
an  order  canceling  Uie  surrender  of  tibie  stock 
of  the  Union  Laundry  Company,  and  that  the 
executrix  be  required  to  deliver  It  Into  court 
to  be  dealt  with  as  may  be  Just  and  proper  in 
the  garnishment  proceedings,  on  the  receipt 
by  her  of  $2,563.03  and  Interest,  and  for 
such  other  and  further  r^l^  as  may  seem 
proper  to  the  court.  Based  upon  the  peti- 
tlon,  a  citation  was  Issued  by  the  circuit 
court  in  probate,  to  Kittle  M.  Staric  as  execu- 
trix, requiring  her  to  appear — 

"in  the  circuit  court  of  the  state  of  Oregon, 

in  the  county  of  Multnomah,  on  the  day 

of  June,  1919,  at  10  o'clock  a.  m.,  then  and 
there  to  show  cause  why  you  should  not  ac- 
cept the  money  for  which  the  40  shares  of 


stock  hM  by  yon  In  tiis  Union  Laundry  Com- 
pany Is  held  as  eollateial  security,  and  why 
yon  should  not  sarrender  said  prc^erty  to  the 
circuit  court  of  Multnomah  coonty.  Or.,  to  be 
dealt  with  by  aaid  coart  according  to  law,  in  the 
case  of  J.  L.  Hartman  and  B.  L.  Thompson, 
I^ntiffs,  V.  W.  T.  Lambert,  Defendant,  in 
which  you  had  been  served  and  have  made  an- 
swer as  ganiiriiee.** 

To  this  petition,  mi  July  19,  1919,  She  ap- 
peared and  filed  a  demurrer  upon  the 

grounds: 

(1)  '"Hiat  this  court  has  no  juriBdietion  of 
the  subject-matter  contained  in  said  petition." 

(2)  That  the  petitionera  "have  no  legal  ca- 
pacity to  sue  in  this  matter  In  this  court  and 
cause." 

(3)  That  there  Is  another  action  pending  be- 
tween the  petitionera  and  Ijambert  and  Kttie 
M.  Stark,  executrix,  "as  gamlsbee.  In  this 
court,  on  the  law  side." 

(4)  "That  said  petition  does  not  state  facts 
snffldent  to  constitute  a  canae  of  relief  ia  this 
eonrt  and  mattOT." 

Novmber  17,  U19,  It  waa  "ordered  and  de- 
OTeed"  that  the  demnrrer  should  be  sustained 
and  tb»  petition  dismlased,  and  ttiat  the  de- 
fendant recover  costs  from  which  mUng  tiie 
plaintiff  appeals,  claiming  that  it  was  errMr. 

H.  L.  Ganoe,  of  Portland  (Bradley  A. 
Bwers  and  Ganoe  ft  Ganoe,  all  of  Fortiand* 
on  the  brief),  for  amtellants. 

Fred  S.  Wllhelm  and  Hamilton  JofanatoneC 
both  of  Portland,  for  respondent 

JOHNS,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  facts  are  peculiar. 
Plaintiff's  Judgment  In  the  circuit  court  is 
based  upon  the  promissory  note  whldi  It 
held  against  Lambert  In  an  effort  to  col- 
lect Its  claim  against  him,  a  garnishee  no- 
tice was  served  upon  Kittie  M.  Stark  person- 
ally, and  as  ^ecutrlz  of  her  deceased  hus- 
band. In  response  to  the  notice  she  made 
answer  to  the  effect  that  die  did  not  have 
any  property  belonging  to  Lambert  in  her 
possession  or  under  her  ControL  Plaintiff 
then  filed  written  aUegaUttia  and  interroga- 
tories, to  which  she  then  made  answer  that 
at  one  time  she  did  have  40  shares  of  stock 
In  tb6  Union  Laundry  Company  held  as  a 
pledge  to  secure  the  iwomlsawy  note  of  Lamr 
bMt  to  tiie  estate  upon  whkta  there  waa  dn« 
and  owing  $2,668.08,  and  that  upon  receipt 
of  the  full  amount  she  had  transferred  the 
stock  to  one  A.  R.  Ford. 

It  does  not  appear  from  tiie  recrad  as  to 
whether  the  allegatlom  and  interrogatories 
wer«  filed  before  or  after  Judgment  was  ren- 
dered against  lAmbert  Assuming  without 
deciding  that  such  proceedings  oonld  legaUy 
be  taken  after  the  rendition  ot  Judgment 
upon  a  gamidiment  which  was  made  before 
judgment  was  entered,  the  Question  Is  then 
presented  as  to  what  was  plalntifTs  ranedy. 
At  the  time  she  was  served  with  a  gamisbee 
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notice  by  an  order  of  the  ^obate  conrt  of 
Multnomah  county,  Kittle  M.  Stark  was  the 
duly  appointed,  qnaUfled,  and  acUng  ezeca- 
trlz  of  the  estate  ot  her  deceased  husband. 
As  Boch  executrix  she  then  held  the  40 
'  shares  stock  as  &iUateral  security  for  fbo 
payment  of  the  92,500  note  of  lambert, 
which  wlOi  accrued  Interest  was  then  due 
and  owing  from  him  to  the  estate.  There  is 
no  i»etense  that  tba  plaintiff  had  any  per- 
sonal claim  against  the  Stark  estate.  The 
claim  which  it  was  seeking  to  collect  was 
against  Lambeart.  There  Is  nothing  In  the 
record  of  the  drcnlt  court  which  shows  or 
tends  to  show  that  the  i^taitUt  ever  ten- 
dered or  offered  to  pay  the  estate  the  amount 
of  its  dalm  against  Lambert  for  which  it 
held  the  laundry  stoc*  as  collateral.  With- 
out the  payment  or  the  offer  to  pay  the  es- 
tate the  amount  of  that  claim,  the  plaintiff 
did  not  have  any  right  or  claim  to  the  laun- 
dry stock,  and  the  circuit  court  would  not 
have  any  jurisdiction  or  authority  over  It. 
As  a  condition  precedent  to  any  authority  or 
control  over  the  stock,  it  was  the  duty  of  the 
plaintiff  to  pay  or  offer  to  pay  the  estate  the 
full  amount  of  Its  claim  against  Lambert. 
There  is  nothing  in  the  proceedings  of  the 
circuit  court  in  the  case  against  Lambert  to 
show  that  this  was  ever  done. 

In  this  condition  of  the  record,  and  with- 
out further  proceedings  In  the  circuit  court 
against  the  garnishee  In  the  Lambert  case, 
the  plaintiff,  "in  the  Matter  of  the  Estate  of 
T.  M.  Stark,  Deceased,"  filed  a  petition 


proceedings,  on  receipt  ol  the  money  and  in- 
terest 

Here  again,  it  will  be  noted  tliat  no  legal 
tender  of  tiie  mosiey  Is  made,  in  the  ab- 
soice  of  refusal  or  waiver,  it  is  not  sufficient 
to  allege  that  a  person  Is  ready  and  willing 
to  pay.  To  make  a  valid  tender,  the  party 
must  be  ready  and  willing  and  offer  to  pay. 
In 'Words  and  Phrases,  yoL  8,  p.  6910,  it  Is 
said: 

"Tender  has  a  definite,  legal  Bignification. 
It  imports,  not  merely  the  zeadineBs  and  an 
ability  to  pay  the  money  or  to  deliver  over 
the  deed  or  property  at  the  time  and  place  men- 
tioned in  the  contract,  but  also  the  actnal  pro- 
duction of  the  thing  to  be  paid  or  delivered 
over,  and  an  offer  of  it  to  whom  the  tender  is 
to  be  ,made." 

"It  is  not  enoush  that  the  party  has  the. 
money  in  faia  pocket,  and  says  to  the  creditor 
that  he  has  it  ready  for  blm  and  aaka  him  to 
take  it,  without  showing  the  money." 

"To  eonstitate  a  valid,  legal  tender,  there 
must  be  an  actual  offer  of  the  warn  due,  un- 
less the  actual  production  of  the  money  be  dis- 
pensed witii  by  a  refusal  to  accept,  or  some- 
thing eqaivaleut  thereto.'* 

In  Smith  T.  Fostar,  6  Or.  44,  It  is  bdd 

that— 

"The  mere  readiness  and  willingness  of  -a 
debtor  to  pay  a  demand  when  dae  amounte  to 
nothing,  without  an  offer  or  tender  of  payment 
by  him  and  a  refusal  by  the  creditor." 

In  the  Instant  case,  no  refusal  or  waiver 
is  shown  or  alleged,  and  no  legal  tender  was 


against  the  defendant  as  executrix.  In  the  .ever  made,  and  without  It  the  court  would 


circuit  court  In  probate,  of  Multnomah 
county,  in  which  It  alleges  that  It  Is  ready 
and  willing  to  pay  Into  conrt  the  $2,563.03 
and  interest,  and  become  subrogated  to  the 
rl^te  of  the  estete  to  the  stock  In  the  ITnion 
Laundry  Company,  and  prays  for  an  order 
canceling  and  surrendering  the  stock  to  the 
oourt,  there  to  be  dealt  with  In  such  manner 
as  may  be  Just  and  proper  in  the  gamlsfaee 


not  have  any  Jurisdiction  to  order  the  de- 
fendant to  surrender  or  deliver  the  laundry 
stock.  That  point  is  decisive,  and  there  Is 
no  occasion  to  consider  any  of  the  other 
questions  presented  on  the  KSfffetiL 
The  Judgment  Is  affirmed. 

BUBNETT,  C.  J.,  and  BEAM  and  BBOWN, 
JJ.,  concur. 
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ABATEMENT  AND  REVIVAL 

IX.  AKOTHER  ACTION  PENDIKQ. 

^=9?  (Ca].App.)  Dismissal  of  prior  action 
pleaded  io  abatement  cannot  be  coUaterally 
atU(^ed,— Hindle  v.  Warden,  428. 

(CaiJVpp.)  Itecord  must  show  identi- 
tjr  of  causes  of  action  and  issnes.— Hindle  t. 
Warden,  428. 

«=>13  (Or.)  Pendency  ot  workman's  compen- 
■atioD  proceeding  in  another  state  not  ground 
for  abatement  aa  matter  of  right.— Rorvik  v. 
North  Pacific  Lumber  Co.,  163. 
^=»I5  (Cal.App.)  Dismissal  of  prior  action 
while  second  action  is  pending  removes  ground 
of  abatement.— Hindle  t.  Warden,  428. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement. 

«3E>||<2>  (Wash.)  Sending  chedt  reciUng  pay- 
ment In  full  under  agreement  to  contrary  not 
aatiafaction. — Le  Doux  t.  Seattie  North  Pa& 
Sblpbnilding  Co..  lOOOw 

^»25(  I )  (Qr.)  Bvidenefl  inadmiiiible  to  show 

an  accord  and  satisfaction  which  was  not  plead- 
ed.—Outhrie  T.  J.  K.  Lumber  Co.,  173. 
«E326(2)  (Wasb.)  That  acceptance  of  dieck 
was  not  in  full  settlement  may  be  shown,  not- 
withstanding indorsement  to  such  effect.— Le 
Donx  Seattle  North  Pac  Shipbuilding  Co., 
1006. 

«s»26(3)  (Or.)  Evidence  h^d  insufficient  to 
establish.— Outhrie  t.  J.  K.  Lumber  Co.,  ITS. 
«=927  (Wash.)  Whether  check  was  sent  in  i«U 
settlement  ktM  for  iury.^Aii  Doux  t.  Bearae 
Nortii  Fae.  SUpbnnding  Co.,  1006. 

ACCOUNT. 

I.  KIOHT  OF  ACTION  AND  DEFBIVSES. 

^B93  (CaJ.App.>  Contract  for  pasturage  held 
not  to  have  resulted  in  a  mutual  account. — 
Murrill  T.  Van  Vleet,  432. 
«=>7  (Wyo.)  Evidence  held  to  support  allega- 
tions in  regard  to  agreement  for  payment  of 
market  value  for  goods  deliveredr— Bisainger 
&  Co.  T.  Weiss,  627. 

n.  PBOCEEDIHOS  AND  BEUBF. 

«=>I8  <Cal.App.)  Copy  of  statement  admissi- 
ble over  objection  it  did  not  show  it  related 
to  land  in  suit. — Goetmao  v.  Fuller,  256. 

ACCOUNT  STATED. 

4s9S  (Or.)  Presupposes  absolute  acknowledg- 
ment.—Masters  v.  Walker,  381. 

Minds  must  meet. — Id. 

(Or.)  Question  as  to  account  stated 
held  for  jury.— Masters  v.  Walker,  SSL 

When  question  is  for  jury.- Id. 


ACTION. 

See  Abatement  and  Beylval;  Dismissal  and 

Nonsuit. 

n.  mAXVSB  AMD  FOBBL 

4s>25(2)  (Moit.)  Counts    held    to  present 
cause  of  action  in  accounting,  and  not  in  con- 
vcrsion.— Steiner  v.  McMillan,  836. 
€±»32  (Utah)  Form  or  name  of  action  Imma- 
terial.—Brady  T.  HcGonagle,  188. 

m.  JOINDER,  SPLITTING,  OONSOLI- 
DATION,  AND  SEVERANCE. 
(CalJ^pp.)  In  actions  consolidated  by 
consent,  evidence  in  favor  of  party  held  ad- 
missible against  another  par^.— Dunlap  v. 
Commercial  Nat.  Bank  of  Los  Angeles,  688. 

In  consolidated  actions  for  the  same  debt, 
determination  for  one  plaintiff  necessariiy  re- 
quired judgment  against  the  other.— Id. 

XV.  OOMMENOEBCENT,  PROSEOVmOX, 
AND  TERMINATION. 

•ssSfr  (Or.)  Pendency  of  workman's  compen- 
sation proceeding  in  another  state  not  ground 
for  abatement  as  matter  of  right.— Korvik  v. 
North  Pacific  Lumber  Co..  163. 

Refusal  to  postpone  action  hecauee  of  pend- 
ency of  proceeding  in  another  state  held  not 
abuse  of  diseretloD.— Id. 

ADJOINING  UNDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Bxectttors  and  Administrators. 

ADMIRALTY. 

See  Salvage;  Shipping. 

^  JITRISDIOTION. 

®=»(8  (Or.)  Maritime  nature  of  tort  depends 
on  locality  of  act.— Rorvik  t.  North  Padfic 

Lumber  Co..  163. 

€=921  (Or.)  Death  of  person  knocked  from 
wharf  held  not  maritime  tort  as  matter  of  law. 
— Rorvik  v.  North  Pacific  Lumber  Co.,  163. 

ADOPTION. 

(Cal.)  Exists  only  by  virtue  of  statute. 
—In  re  Santos'  Estates,  1055. 
€=>3  (Cal.)  Laws  construed  so  as  to'  pro- 
mote their  object.— In  re  Santos'  Estates,  1055. 
^=»7  (Cal.)  Orphan  may  be  adopted  without 
guardian's  consent— In  re  Santos'  Bstatea. 
1055. 

€=>I3  (Cal.)  Welfare  of  chSd  main  consider&- 
tion.— In  re  Santos'  Estates,  lOSSu 
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«=>14  (Cal.)  Proceedines  collaterally  assaUed, 
where  juriadictional  defects  amwar  on  record. 
—In  re  Santos'  Estates.  105S. 

ADVERSE  POSSESSION. 

I.  NATUIIE  AHX»  BEQUUIITES. 

(A)  AeqalBltloB  of  Rlirhts  by  Preacriptlon 

la  Geuwral. 

«=>7(2)  (Utah)  Lands  belonging  to  United 
States  cannot  be  acquired  by  adverse  posses- 
sion.—Hanks  T.  Lee,  802. 

COi  DlatlMot  mad  Bxelaalve  Possessloa* 

^>34  (Cal.App.)  ExcIasiveQeBs  necessary  ele- 
ment—Miller T.  t>ofaeny,  745. 
^s>37  (CalJhppO  Possession  held  not  exclu- 
sive.— Miller  v.  Doheny,  746. 

(B)  Daratloa  aad  CaBtlaalty  of  Poaaes- 

4sa57  (Cal.)  Evidence  held  insufficient  to 
prove  continuous  possessioD  for  five  yearspre- 
ceding  action.— Van  Calbergh  t.  Eiaston,  678. 

(F>  Hoatlla  CItaraeter  of  Posaeaaloa. 

^»66(l)  (Or.)  Posaesdon  of  tract  held  not 
possesmm  of  strip  b«rond  Aspnted  boandaiyi^ 
Hickv  T.  Dani^  8l£ 

(U)  I'aymaat  of  Taxes. 

«=390  (CaJ>pp.)  When  aasessmeDt  of  adjoin- 
ing  owners  waa  by  description  in  deed,  held 
that  there  wan  no  payment  of  taxes.— Wuder  v. 
Nicolans.  1068. 

4b»93  (Ctl.App.)  Payment  of  taxes  for  five 
oonaecntiTe  years  nnat  b«  shown.— THIder  t. 
Nicolaus,  1068. 

m.  pi.EAi)nro,  evipenob,  tbiai., 

Ain>  BliVXEW. 

«ss»H0(2)  (Utah)  Answer  mast  allega  pay- 
ment of  taxes.— Hanks  v.  Lee,  S02. 


AFFIPAVITS. 


^9  (CaU^pp.)  Test  of  sufficiency  ia  that  it 
would  sustain  perjury  charge. — Sine  V.  Hunter, 
886. 

AGENCY. 

Sea  Ftindpal  and  Agent 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  »3»832. 

ANIMALS. 

^SO(l)  (Idaho)  Statutory  requirement  must 
be  comidled  with  in  creacmg  herd  districL— 
StMe  T.  (3atUn,  628. 

APPEAL  AND  ERROR. 

See  Oertiorari;  Courts.  «s»207,  206;  Crimi- 
nal Law,  ^1011-12(M;  Exceptions,  Bfll  of. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  tiie  variona  q>ecific 
topics. 

m.  DEOIUOKS  REVIEW ABIA 
<B)  RatarCf  Scope,  aad  Effect  of  Deeislon. 

e=»i02  (Cal.)    Order    snstainiu  demnri'ers 
held  not  iippealable.— Biordan  v.  Zube,  65. 
«=s>ll2  (dal.)  Appeal  lies  from  void  judgment 
— Riordan  v.  Zube,  63. 

«»II3(3)  (Cal.)  Order  setting  aside  default 
held  not  appealable.— lUordan  v.  Zube.  65. 

(F)  Hodo  of  ReadlHoa.  Form,  and  Batry 
of  JadKmeat  or  Order. 

^^124  (Cal.App.)  One  trustee  of  association 
may  appeal  from  alleged  collusive  coofeased 
Judgment- McMillan  y.  Greenamyer,  7^. 


IV.  BIOHT  OF  BIBVIEW. 

(B}  Batoppel,  Waiver,  or  AsrecmoMta  AM- 
teoHav  Klarkt. 

«s»IM(4)  (CalJ^pp.)  Sureties  on  appeal  bond, 
having  consulted  to  judgmmt  on  appellant's 
defftult,  cannot  appeal  therefrom. — Ducrr  v. 

Sloan,  475. 

®=3iM(4)  (Nev.)  Judgment  confirming  irriga- 
tion district's  organization  conclusive  on  land- 
owners whether  appearing  or  not — In  re  Walk- 
er River  Irr.  Dist.  327. 

V.  PRESEirrATIOM  Aim  RESERVA- 
TION nr  I.OWER  OOVRT  OF 
OROUMDS  OF  REVIEW. 

(A)  iMaea  and  l^aesttoaa  la  Lower  Ooart. 

«=»I7((2)  (Moat.)  No  recovery  under  policy 
as  written  in  action  for  reformation.— Hosldna 
V.  Scottish  Union  &  National  Ins.  Co.,  837. 
«=>173(2)  (Kaa.)  Bigbta  of  one  defendant  to 
question  judgment  could  not  be  raised  on  ap- 
peal in  absence  of  objection  below.— Kaw  Val- 
ley Drainage  Diat.  of  Wyandotte  County  T. 
Missouri  Pac.  Ky.  Co.,  983. 
<8=>I73(6)  (CalJkpp.)  Objection  that  authori- 
zation of  agent  to  bay  waa  not  in  writing  most 
be  made  below.— Durbin  v.  Hillman,  274. 
«s>l7S(7)  (CalJ^pp.)  Objection  to  agent  act- 
^  in  own  name  waived.— Durlan  t.  Hillman, 

«s»l74  (CalJ^pp.)  Objection  aa  to  right  t» 
sue  not  raised  below  not  conaideredw— Potts  v. 
Mehrmann,  941. 

(B)  Olileetloas  aad  Motions  aad  Rallass 

ThercOB. 

^s»i99  (CalJkpp.)  Claim  of  surprise  by  order 
requiring  complaint  to  be  treated  as  cross- 
complabt  In  conaolidated  action  JbeU  too  late. — 
Dunlap  V.  Commercial  Nat.  Bank  of  Los  An- 
geles, 688. 

^204(1)  (CalJ^pp.)  AdmisaibUity  of  evi- 
dence not  to  be  raised  first  on  appeal.— Fong 
JJn  V.  Probert,  437. 

4s>204(l)  (Cal.App.)  Objection  to  evidence 
must  be  made  in  triu  court— i«nman  v.  Con- 
cordia Fire  Ins.  Co.  of  Milwaukee,  WiSn 
^=3204(1)  (Wash.)  Admiaaion  of  evidence  not 
objected  to  not  reviewable.— State  T.  Public 
Service  Commission,  1015. 

«=»204(3)  (Cal.)  ObJ«:tion  to  oral  evidence 

as  to  contract  csnnot  be  first  made  on  skmbL 

—Mooney  v.  Cyriacks,  922. 

«=>206(l)  (Wye.)  Point  as  to  order  of  proof 

not  raised  below  not  presented  on  appeaL — 

Uifisinger  &  Co.  v.  Weiss,  627. 

^232(1)  (Cal.AM-)  Only  grounds  stated  in 

motion  for  nonsuit  considered  on  aweal.— 

Potts  V.  Mehrmann.  941. 

«=3232(2)  (CalJKpp.J  General  groonda  of  ob- 
jection to  evidence  does  not  raise  question  of 
proper  foundation.— i^uh  v.  Oil  WeU  Supply 
Co.,  708. 

«»233(2)  (Ariz.)  Objection  to  deposition 
should  have  been  renewed  in  trial  court— Ari- 
zona Binghampton  Copper  Co.  T.  Dickaon,  538. 

(C)  Kxecptioaa. 

4»248  (Or.)  heal  ezcnition  neccaaair  to 
present  error. — Bagley  Co.  v.  Intemauonal 
Harvester  Co.  of  America,  348. 
<S=»263(I>  (Wash.)  Appelant  cannot  eonvlain 
of  instruction  not  excepted  to.— Worttty  t.  Are- 
tic  Co.,  222. 

€=>273(6)  (Okl.)  Exception  to  instructions  aa 
a  whole  as  to  each  and  every  paragraph  too 
general. — National  Bank  of  Hastings  v.  Okla- 
huma  State  Bank,  768. 

^=3275  (Or.)  Exception  to  cross-queation  by 
court  without  request  for  ruling  presents  no 
error.— Bagley  Co.  T.  International  Harveater 
Co.  of  America,  848. 

<D)  Motloas  for  Hew  THak 

®=»294(l )  (CalApp.)  Motion  for  new  trial  un- 
necessary to  review  of  evidence  under  aUema- 
tive  neUiod^Hoyt  t.  Thomas,  260. 


Digitized  by  Google 


1123  INDEX-DIOEST  AppMl  mad  Error 

Vnr  CMM  iB  XtacDIs,  ft  An.Dlr.  Ker-No.Serlea  *  IndrxM  we  MUm«  topic  and  KET-NCKBKB 


^=»294<l)  (Cal.App.)  To  secnre  review  of 
suffideDC^  of  evideace  appellaac  seed  not  pre- 
aent  aoham  for  new  tml.— Hackleman  t.  Lj- 
man,  268. 

th.  requisites  akd  proceedikgb 
for  transfer  of  cause. 

(A)  Time  of  TaIcImk  Prooeedlttar** 

«s>338(l)  (CM.)  Proceedingi  In  error  in  Su- 
preme Court  must  be  commenced  within  six 
months.— Home   SaTioss   &  Tx)an  Ass'n  t. 

Rounds-Porter  Lumber  C3o.,  479. 
«=>35l(l)  (Oltl.)  Mailing  petition  in  error  to 
clerk  of  Supreme  Court  neld  not  compliance 
with  statute  hj9  to  filing.— Home  Savings  & 
Loan  Asa'n  v.  Rounds-Porter  Lumber  Co.,  479. 
<S=3356  (Colo.)  Writ  sued  oot  after  time  limit- 
ed by  rules  dismissed.- Peoide  v.  National  Sure- 
ty Co..  1(W15. 

$=3356  (Okl.)  Appeal  not  taken  until  six 
inonthei  from  date  of  judgment  dismissed.— 
Brown  T.  Parks,  133. 

(B)  PetltloB   or   Pr«7«r,   AllowMRoe,  Mid 

CertlAOKte  or  Affidavit. 

<^36l(5)  (Wyo.)  Unsigned  petition  in  error 
not  a  miUitr,  but  may  be  amended.— North 
Laramie  Land  Co.  v.  Hoffman,  988. 

Remedy  against  unsigned  petition  in  error 
is  motion  to  strike  petition. — Id. 

Motion  to  amend  unsigned  petition  In  error 
held  sufficient.— Id. 

Amendment  of  UQaigned  petition  in  error  may 
be  allowed  after  judgment. — Id. 

Delay  Aeld  not  to  authorise  tUscretionary  de- 
nial of  amendment  of  petition  in  error.— Id. 

Leave  to  amend  petition  in  error  granted 
when  rehearing  granted  to  correct  srroneous 
dismiaaal  of  petition  in  error.— Id. 

(O)  FKjmeot  o(  Fees  or  CoKts.  Bomdc 
or  Other  Seonrltleii. 

48381  (Or.)  Effect  of  failure  to  give  timely 
notice  of  justification  of  sureties.— McDonald 

T.  McDonald,  361. 

«ss»395  (Or.)  Appeal  abandoned  for  failure  to 
give  timely  notice  of  justification  of  sureties. 
— IfcDonald  V.  McDonald,  361. 

IZ.  BUFEBSE^EAS  OB  STAT  OF  FRO- 
CEEDIKG8. 

4p=>477  (Cal.App.)  District  Court  of  Appeal 
empowered  to  stay  proceedinxs  on  ju(I;:meat 
appealed  from. — Wood  t.  Board  of  Fire  Oom'rs 
4d  City  of  Loi  Angelss,  789. 

Z.  RECORD  AHD  PROCEEDINGS  NOT 
IN  REOORD. 

(B)  Scope  and  ConteBta  of  Reeord. 

«:»523(2)  (Cal.App.)  Facts  recited  in  affida- 
vit supporting  an  unauthorized  motion,  are  not 
part  of  record.— Duerr  v.  Sloan,  475. ' 

(C)  HeeesHltr  of  Bill  of  ExccpUoBaf  Caae* 

or  Stntemeat  of  Faeta. 

4s>553(2)  (Cal.App.)  Reporter's  transcript 
serves  as  bill  of  exceptions  under  alternative 
method.— Hoyt  v.  Thomas,  260. 
^=>553(2)  (Cal.App.)  Ho  bill  of  exceptions 
necessary  under  altemattre  method.— Hackle- 
man V.  Lyman,  263. 

«=»553(2)  (CaLApp.)  Party  seeking  relief 
from  order  denying  certified  transcript  must 
show  dUlgeace.— W.  J.  Somers  Co,  v.  Smith, 
462. 

AppeUant  seeUng  relief  from  order  denying 
motion  t»  TBcate  prior  .order  held  not  diligent. 
-Id„ 

(D)  Conteat*,  HakluK.  and  Settlement  of 

Case  or  Statement  of  Faots. 

«=^564(3)  (Okl.)  Extension  after  expiration 
of  time  fixed  for  serving  case-made  is  void. — 
Tanner  v.  Crawford,  138. 


•&=>564(3)  (Okl.)  Extension  of  time  for  serv- 
fcg  case-made  after  expiration  of  original  time 
a  nullity.— Hurlev  t.  Chlldera,  755. 
•&=>564(5)  (Okl.)  Case-made  served  under 
void  order  of  extension  a  nullity.— Hurley  t. 
Chadera.  755. 

®=>567(2)  (Okl.)  District  judge  specially  as- 
signed cannot  grant  extension  beyond  assign- 
ment for  preparing  case-mads.— Brown  v. 
Parks,  133,  • 

<B)  AtatrMta  of  Keeord. 

•S=»58l(2)  (Colo.)  Exception  to  instructions 
should  be  shown  in  abstract  of  record.— Werts 
v.  Lawrence,  647. 

(K)  <tii*atloms  Pvoaeatod  for  Berlew. 

^a692<l)  (Or.)  Snstaimng  objection  to  ques- 
tion not  prejudicial  in  absence  of  expected  an- 
swer.—Bagley  Co.  V.  International  Harvester 
Co.  of  America.  348. 

<S=»692(I)  (Wash.)  Exclusion  of  answer  to 
hypothetical  question  available  error,  without 
showing  answer. — Le  Doux  v.  Seattle  North 
Pac.  ShipbuUding  Co.,  1006. 
«»697(0  (Or.)  Certificate  that  bill  of  excep- 
tions contains  aJI  evidence  offered  held  insuffi- 
cient.— Simmons  v.  Zartbas,  157. 
•^704(2)  (Utah)  Record  held  not  to  show 
trial  judge  considered  incompetent  evidence. — 
Peek  T.  Bailey,  206. 

XH.  BRIEFS. 

^=s»757(t)  (Cal.App.}  Under  alternative  meth- 
od brief  should  contain  part  of  record  referred 
to.— Hoyt  V.  Thomas,  260. 
<&=3762  (CalJlpp.)  Point  first  made  in  dosing 
brief  may  be  ignored.— Wilder  v.  Nicolaus,  10C8. 
€:=^767(1)  (ColoO  Discourteous  brief  stricken 
from  the  files.- Carroll  v.  Industrial  Commis- 
sion of  Colorado,  1097. 

^=»773(5)  (Okl.)  Cause  reversed-  where  de- 
fendant in  error  failed  to  file  brief. — ilassa- 
cbusetts  Bonding  &  Insurance  Co.  v.  Lewis, 
494. 

xm.  diskcssaXh  wtthdrawai^  or 

ABAND  ORMEKT. 

€=>792  (Idaho)  Appeal  In  name  of  defunct 
corporation  without  permission,  dismissed  on 
court's  own  motion.— Holier  v.  Hauser,  628. 
®=»799  (Cal.)  Admissions  of  respondent's  at- 
torney as  to  service  of  notice  sufficient  to  sus- 
tain appeal  on  motion  to  dismiss.— Salisbury  v. 
Yawger,  682. 

€cs3802  <Wyo.)  Motion  to  amend  petition  In 
error  not  collateral  attack  on  Judgment  of  dis- 
missal.—North  Laramie  Land  Co.  t.  HofEman, 

08a 

XV.  HEARINO  AND  REHEARING. 

^s>832(l)  (Wyo.)  Rehearing  {^ranted  to  cor- 
rect erroneous  dismissal  of  petition  in  error.- 
North  Laramie  Land  Co.  v.  Hoffman,  988. 
^634  (Wyo.)  Court  retains  jurisdiction 
pending  motion  for  rehearing.— North  I«aramie 
Land  Co.  T.  Hofhnan,  988. 

XVX.  REVIEW. 

(A)  Scope  and  Rxtent  In  General. 

<@=>837(>0)  (Cal.)  Certificate  of  titie  held  to 
be  considered  as  part  of  evidence.— 'McCreery 
V.  Charlton.  670. 

iS=>837(ll)  (Cal.)  Incompetent  evidence  ad- 
mitted without  objection  considered  on  appeal. 
— Parsons  v.  Easton.  410. 

<e=^842(2)  (Cal.App.)  Finding  of  deUvery  is 
finding  of  fact.— Neely  v.  Buster,  786. 
•@=>842(8)  <0r.)  Interpretation  of  writings 
not  binding  on  appellate  court. — Yreka  Lum- 
ber Co.  V.  Lystul-Stuvcland  Lumber  Co.,  378. 
«=>843(2)  (Okl.)  On  appeal  from  dismissal 
contention  that  court  had  no  jurisdiction  is 
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moot.— Oklahoma  Petroleam  &  Gasoline  Oo.  t. 
Minnehoma  Oil  Co.,  769. 

«=»843(2)  (Wash.)  Unnecfasarr  qaeatioiiB 
need  not  be  deterinined.— White  t.  Tamer,  240. 

(O)  Portlea  Bntltlcd  to  Allese  Brror. 

4»877(5)  (Cal.)  Appellant  cannot  comptaiD 
ot  Terdict  in  favor  of  his  codefendantB.--Tal- 
cott  Land  Co.  t.  Hershiser,  6S3. 

(D)  ABBsnOjaenta.  Addlttonal  Proofa.  mud 
Trial  of  Canse  Anew. 

«=»883  (Cal.App.)  Consent  order  consolidat- 
ing actions,  being  within  court's  Jurisdiction, 
cannot  be  attacked  for  error. — Dunlap  v.  Com- 
mercial Nat  Bank  of  Los  Angeles,  688. 
«S9889(3)  (Or.)  Answer  cannot  be  treated  as 
amended  so  as  to'  bring  in  new  defense  after 
trial.— Guthrie  t.  J.  K  Lumber  Co.,  173. 
«»8S5(2)  (Or.)  Equity  suit  tried  de  noro  but 
judge's  flndii^B  given  weight.— Bailey  t.  Mick- 
ey, 872. 

(K)  Pnavmptlona. 

*=s»90l  (Moit.)  Brror  ipust  be  shown  hf  rec- 
ord or  by  irresistible  Inference. — Cummins 
Cammina.  1031. 

^=>907(2J  (CalJVpp.)  Evidence  not  in  record 
presumed  not  to  support  finding  denied  to  ap- 
peUant.— Niles  Sand  &  Rock  Oo.  t.  Muir,  699. 
4=9907(2)  (N.M.)  Findings  will  be  assumed 
correct  in  absence  of  cTidence.— First  Nat- 
Bank  T.  Stalcy.  614. 

4=9907(3)  (CaLApp.)  Evidence  not  brought  up 

Jiresumed  to  support  findings.— Tocum  v.  Tay- 
or,  62. 

«=>907(3)  (Cai.App.)  On  appeal  on  judgment 
roll,  inconsistency  between  findings  as  to  ul- 
timate fact  and  probative  tacts  Jwd  not  fatal. 
— Snearly  v.  Hieatand,  272. 
<8=5907(3)  (N.M.)  When  agreed  statement  of 
facta  is  not  in  record,  every  presumption  is  ib 
favor  of  judgment.— Abeytia  v.  Gibbons  Garage 
of  Itlagdalena,  515. 

4=>9I7(I)  (CaJ.App.)  Assumed  on  appeal  from 
jOdgment  following  demurrer  that  plaintiff  had 
no  further  facts  to  allege. — Yatcher  v.  Grier, 
76. 

«=s>930(l)  (Ariz.)  Presumed  that  verdict  was 
based  on  evidentiary  facts  shown.- Arizona 
Knghampton  Copper  Co.  v.  Dickson,  638. 
4=3931  (I)  (CaLApp.)  Presumptions  favor 
findings  of  trial  court. — California  Orange  Co.  v. 
Kiverside  Portland  Cement  Co.,  694. 
4=>93l(l}  (CaLApp.)  Inferences  to  support 
court's  findings  coDsidered  as  established  facts. 
— Neely  v.  Buster,  736. 

4=9931(1)  (Wash.)  Findings  favorably  consid- 
er«}d.— L.  Tewelea  Seed  Co.  v.  Fairbanks,  40. 
4=>93l(3)  (Mont.)  Findings  to  support  judg- 
ment implied.— Steiner  v.  McMillan,  836. 
^93 1  (8)  (CaLApp.)  Presumption  In  view  of 
findings  that  variation  in  size  of  windows  manu- 
factured was  negligible.— Rosen  v.  Dawson.  63. 
4=>932(l)  (Cal.App.)  No  presumption  indulg- 
ed to  avoid  excessive  recovery  that  findings 
embraced  charge  on  both  sides  o£  accounL — 
Niles  Sand  &  Hock  Co.  v.  Muir,  G99. 
4=9932(0  (CaLApp.)  Presumption  in  favor  of 
trial  court's  finding  as  to  amount  of  attorney's 
fees.— iSaroni  v.  Chicago  Bonding  &  Surety  Co., 
946. 

4s>933(4)  (CaLApp.)  Order  granting  new 
trial  presumably  not  granted  for  insumdencr 
of  •Tuence.— Dunne  v.  Hines,  276. 


fF)  DIaoretloa  ot  Iiowav  C»«rt. 

4=9948  (CaJ.App.)  Denial  of  leave  to  amend 
on  sustaining  demurrer  assumed  to  be  no  abnse 
of  discretion.— L^iqufi  v.  Walsh,  296. 
4=9957(1)  <0r.)  Refusal  to  set  aside  default 
is  reversiUe  only  for  abnse  of  discretion.— 
Schiffmau  v.  Robison,  816. 
4=»959(l}    (CaLApp.)   Amendments  allowed 

.  with  great  liberality.— Xolo  Water  &  Power  Co. 

*  T.  Bduandih  ^ 
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•S=»959(3)  (Wyo.)  Discretion  as  to  amend- 
ments of  answer  to  conform  to  plaintiff's  proof 
not  disturbed.— Bissinger  &  (So.  t.  Weiss,  S27. 

(G)  4DeatlonB  of  Faofl)  Terdloti,  and  Ffad- 

4=3987(1)  (Utah)    Credibility   of  witnesses 
cannot  be  reviewed— Peek  v.  Bailey,  206. 
4=9994(3)  (CaL)  Credibility   of  witness  tw 
trial  court. — Figari  v.  Oicese,  425. 
4=^94(3)  (Cal.App.)  Credibility  of  witness- 
es concerning  conversation  40  years  before  is 
for  the  trial  court.— Wilder  v.  Nicolaus,  1068. 
4=9994(3)  (Wyo.)  Finding  as  to  contradictory 
testimony  of  witness  has  same  standing  as  any 
finding  on  conflicting  evidence.— Bissinger  &  Co. 
V.  Weiss.  627. 

<&=»99S  (Cal.)  Supreme  Court  wfll  not  weigh 
evidence.— Bunkle  v.  Southern  Fac  MiUlng  Co., 

398. 

4=9995  (CaLApp.)  Weight  of  evidence  for  tbP 
trial  court. — Dua  v.  Anderson,  445. 
^=9996  (Cal.)  Court's  inferences  from  nndis- 
puted  evidence  sustained  if  reasonably  sup- 
ported.— Gates  T.  Pendleton,  664. 
«s>997{2)  (Cal.)  Nonsuit  reversed,  unless 
plaintifl'B  evidence  is  faicapable  of  suttainlu  a 
decision  in  hfa  favor.:— Gates  t.  Pendleton,  6M. 
4=»I00I(I)  Verdlet  sui^rted  by  evidence  not 
disturbed. 

—(Mont)  Harrington  v.  Mutual  Ufe  Ins.  Co. 
of  New  York,  1107; 
(OkL)  Fairbanks,  Morse  &  Oo.  T.  BfiUer, 

1083: 

(Or.)  Masters  v.  Walker,  881: 
(Wash.)  Gannon  v.  Jensen,  1048. 
4=»IOOI(i}  Verdict  based  on  competent  evi- 
dence will  not  be  disturbed. 
— (Okl.)  Conley  v.  Jones,  480; 

(Or.)  Poole  V.  Tilford,  1114. 
4=»I90I(I)  (OkL)  Verdict  supported  by  com- 
petent evidence  not  disturbed,  but,  if  otherwise, 
it  will  be  reversed.— Elson  v.  Walker,  899. 
4=9|00I(I)  (Or.)  Jury  finding  on  question  of 
fact  eondusive.— Schmidt  v,  Wirth,  375;  Wil- 
liams v;  Ingle,  6'7(X 

4=»I002  Verdict  on  eonfficting  evidence  not  dis- 
turbed.   

— (CaJ.)  Parsons  v.  Easton,  419;  (App.)  VBnt 

V.  Giguiere,  85; 

(Colo.)  Wagman  v.  Enorr,  1034; 

(Idaho)  Haydon  v.  Branson,  545; 

(Wash.)  Hhelley  v.  Norman.  243. 
(S==>I002  (CaLApp.)  finding  on  conflicting  evi- 
dence binding  on  appellate  court.— Meier  v. 
Golden  State  Auto  Tour  Corporation,  'j^OO. 
4=9 1 004  ( I )  (Ariz.)  Amount  of  verdict  for 
death  not  overturned  for  passion  and  preju- 
dice.—Arisona  Binghampton  Copper  Co.  v. 
Dickson,  638.  » 

,4=91006(4)  (Mont.)  Appellate  court  reluctant 
to  set  aside  a  verdict  when  a  similar  one  has 
been  rendered  by  previous  juries. — Harrington 
V.  Mutual  Life  Ins.  Co.  of  New  York,  1107. 
4=3)008(1)  (Kwi.)  Finding    as    to  counter- 
claim for  delay  in  construction  work  held  con- 
clueive.- Kaw  Valley  Drainage  Diat,  of  Wyan- 
dotte County  V.  Missouri  Pac.  Ry.  Co^  983. 
4=91008(1)  (Or.)  Trial  court's  findings  of  fact 
are  conclusive.— xreka  Lumber  Co.  v.  Lystol- 
Stuvelaud  Lumber  Co..  378. 
e=9i009(l)  (Kaa.)  Decision  below  held  to  de- 
termine good  faith  of  county  commissioners  in 
issuing  and  selling  bonda.— Bowland  v.  Deck, 

4=91009(4)  (Moat.)  Findings  of  trial  court 
not  reversed  except  when  against  preponder- 
ance of  evidence. — tSteiner  v.  McMiUao,  836. 
<&=9|009(4)  (Moflt.)  Decrees  in  equity  not  set 
aside  unless  findings  are  uainst  preponderance 
of  evidence.— Hoskins  T.  Scottish  Union  &  Na- 
tional Ins.  Co.,  837. 

4=9 1010(1)  Supreme  Court  will  not  weigh  evi- 
dence supporting  findings. 
—(CaL)  F.  OhevaUer  Co.  v.  Collins,  44; 
(Wyo.)  BUsinger  &  Co.  t.  Wflaiaa»  fi27. 
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ie=>IOIO(l)  irliidiiigs  supported  b;  evMcnace 
condasive. 

—  (Cat^pp.)  Celifoniia  Oraoge  Co.  t.  Birer- 
Bide  Portland  Cemeat  Co.,  604; 
(Or.)  Guthrie  v.  J.  K.  Lumber  Co.,  173; 
Laocdater  Tire  &  Bubber  Co.  t.  McGrav, 
815. 

«s»IOfO(l)  (CalJVpp.)  Findbig  aa  to  giriiig  of 
cbecb  by  a  decedent  for  services  held  condu- 
•ive.— Diunlap  v.  Commercial  Nat.  Bank  of  Los 
Angeles,  68& 

«»IOIO(I)  (N.M.)  FindlQga  not  disturbed 
nnless  not  supported  by  sabatantial  evidence.— 
Abeytia  t.  GibboQs  Oarage  of  Megdalena,  filtS. 
4t=3lOIO<l)  (N.M.)  Judgment  supported  by 
SQbstantial  evideactf  will  not  be  disturbed  on 
appeal.— Tompldnfl  t.  Rain,  800. 
«S3I0I  l(V)  Finding  on  conflicting  evidence  not 
Saturbed. 

— (CalJ^pp.)  Bice  V.  Union  Trnst  Co.  of  San 
Diego,  i20:  Conrad  t.  Houser.  724;  MUler 
V.  Doheuy,  745;  Duran  v.  Nichols,  798. 
(Okr.)  Eastern  Oil  Co.  v.  Smith,  773. 
«==>IOII(l)  (Cal.)  Finding  on  conflictinK  evi- 
dence conclusive.— Union  Hollywood  Water  Oo. 
V.  City  of  IiOB  Angeles,  66. 
«=>IOII(l)  <Cal>pp.)  Determination  of  trial 
court  on  connicting  evidence  upheld.— Bngelken 
T.  Justice  Court  of  Eden  T^^  2l35. 
«s»IOI2(l)   (OM.)   Judgment     not  dearly 
against   evidence  not  reversed.- Wampler  v. 
Stemen,  764. 

«=9lOi2(2)  (Cal.App.)  Condu^ona  supported 
by  evidence  not  diatnrbed,  thoagh  oourt  be- 
Ueves  preponderance  the  other  way.— Stinins 
T.  Adama.  955. 

^1024(1)  (Ariz.)  Finding  that  iuiOTB  did 
not  separate  binding  on  appeaL-^Parley  v. 
Goar,  SSa. 

(H)  Harmlcsa  Brror. 

«s»l027  (CaLApp.)  Demand  in  replevin  for 
exceaaive  damages  harmlesB  where  poaseasion 
recovered.— Duff  v.  Anderson,  446. 
«s»l036(2)  (Colo.)  In  view  of  decree  defect 
of  parties  harmLess.— Terrace  Irr.   Dist.  v. 
Overflow  Ditch  No.  1,  325. 
<=>104i(3)  (Cal.)  No  complaint  of  refusal  to 
permit  amendment  which   would   not  have 
changed  result.— Maltby  v.  Conklin,  280. 
«=3l046(l)  (Ceio.)  Dedaiing     mistrial  not 
ground  for  reversal  on  appeal  from  judgment 
on  new  trial.— Wagman  v.  Knorr,  1084. 
«=»I046(5)  (Kan.)  Kemarka    of    court  not 
prejudicial.— Daniels  v.  Huromd,  B04. 
^(047(1)  (Or.)  Failure  to  separate  repair 
items  on  engines  covered  by  separate  bond  held 
not  prejudicial.— Gutbrie  v.  J.  K.  Lamber  Co., 
173. 

«=»I050(I)  (Cal.)  Admission  of  default  judg- 
ment to  prove  ma£^erialman'a  claim  heia  not 
prejudidal  to  surety.— Nelson  v.  Troimce,  893. 
<=»I050(I)  (CaLApp.)  Admission  of  condn- 
sion  as  to  purpose  of  check  not  reversible  er- 
ror, where  witness  also  detailed  whst  was  said 
and  done.— Dunlap  v.  Commerdal  Nat.  Bank 
of  lios  Angelea,  688. 

«»I050(I)  (Cal.App.}  Admission  of  declara- 
tion not  adding  anyuiing  to  further  teatlmouy 
of  same  witness  not  prejiididalr— Wilder  t. 

Nicolans.  1068. 

<»»I050(I)  (Okl.)  No  complaint  to  admission 
of  evidence  where  like  evidence  admitted  with- 
out objection.— National  Bank  of  Hastings  v. 
Oklahoma  State  Bank.  768. 
«=>I050(2)  (Wasb.)  Admission  of  testimony 
as  to  immaterial  facts  held  harmless.— Henry 
T.  Bruhn  &  Henry,  20. 

®=>I05I(3)  (Okl.)  Incompetent  evidence  of 
fact  admitted  In  answer  harmless.— ^Farmers* 
fitete  Bank  of  Oluatee  v.  Gravelle.  1092. 
«=»I053(7)  (CM.)  Admiasion  of  evidence,  lat- 
er excluded,  not  reversible  error.— Sinclair  v. 
Stringer,  771. 

^»IOM(l)  (Utah)  Mere  admission  of  Incom- 
petent evldeiice  in  trial  to  coart  don  not  r«- 
qoire  roToriaL— Peek  v.  BaOey,  206. 
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«=9iaS8(l)  (CaLApp.)  Ezdusion  of  evidence 
harmless.- Francisco  v.  ScMeiacher,  691. 
^=»I060(0  (Colo.)  No  reversiil  for  remarks 
of  counsel  where  not  prejndidal.— Railway 
Mail  Ass'n  v.  Jeffrey,  644. 
^=>I062(2)  (Mont.)  Submission  of  general  Is- 
sue to  jury  in  etjutty  case  not  reversible  error. 
— Hoskins  v.  Scottish  Union  &  National  Ins. 
Co.,  837. 

®» 1 064(1)  (Cal.App.)  Instruction  in  action 
for  death  of  autobna  passenger  if  erroneoas  held 
harmless.— Meier  v.  Golden  State  Auto  Tonr 

Corporation,  290. 

«=»1064(I)  (Okl.)  Incorrect  instruction  as  to 
law  held  prejudicial  error.— Nero  v.  Nero,  4M. 

1066  (Cal.)  Unwarranted  submission  of 
last  d4ar  chance  issue  prejudidal.- Wallia  v. 
Southern  Pac.  Co.,  408. 

<l=3|066  (CalJ^pp.)  Instruction  unsupported 
by  evidence  harmleas.— Judd  v.  Webster,  &29. 
®=>I067  (Cal.App.)  Refusal  of  a  requested  in- 
struction ag  to  defendant's  negligence  in  ^cr- 
ating motor  vehicle  harmless.— Judd  v.  Web- 
ster 929 

^l07)(5)  <OalJKppL)  Fining  held  not  re- 
versible error,  where  not '  needed  to  support 
judgment.— Peardon  v.  Markley,  70. 
•s»l07f(5).(CalJ\pp.)  No  reversal  for  find- 
inga  ontside  issue  not  prejndlcial.— L.  W.  Blinn 
Lumber  Co.  v.  Pioneer  Drainage  Dist,  700. 

(I)  Bvvor  Waiived  In  Appellate  Court. 
«=a»l078(l)  (Cd.App^)  AppeHate  court  wQl 
not  search  record  for  grounds  for  reversal.— 
Bacon  v.  Meeerve,  940. 

«=s>l078(l)  (Okl.)  Assignments  of  error  not 
briefed  are  waived.— Oklahoma  Petrolenni  & 
Gasoline  Co.  v.  Minnehoma  Oil  C^.,  7S9. 
^3|078(4)  (Okl.)  Error  in  refusing  instruc- 
tiona  waived  by  failure  to  argue. — National 
Bank  of  Haatmgs  V;.  Oklahoma  SUte  Bank, 
768. 

XTH.  DBTEBMINATIOH  AMD  DZBPO- 
8ITION  OF  CAUSE. 

(A)  Deolalon  in  G'eneral. 

«=3MI9  (Mont.)  Intervening  claimant  in  at- 
tachment who  has  not  appealed  may  not  have 
relief.— American  SureO'  Co.  or  New  Zork  v. 
Kartowitz,  99. 

<0>  Hodlflentlan. 

®=»II5I(2)  (Cal.App.)  Judgment  may  be  mod- 
ified for  ezceasive  allowance  Of  interest— Dur- 
bin  V.  Hillman,  274. 

(D)  Reveraitl. 

«=3l  170(3)  (CaLApp.)  Failure  to  allege  per> 
formance  of  condition  of  contract  hela  harm- 
lesB.- NUea  Sand  &  Rock  Co.  v.  Muir.  699. 
<^II70(I0)  (Cal>pp.)  Brroneous finding AeM 
harmless  in  view  of  jndgment.— DiifE  v.  Ander- 
son, 445. 

^1173(1)  (Kan.)  When  Supreme  Gonrt  may 
grant  new  tml  between  all  parties  in  action  on 

note  involvins  primary  and  secondary  liability 
stated. — Beacny  v.  Jones,  184, 

176(4)  (Cal.)  Supreme  Court  will  not  di- 
rect judgment  on  matters  not  passed  on  tqr 
trial  coart-^Robins  v.  Blake,  53. 

180(2)  (Cal.)  Reversal  of  order  denying 
new  trial  held  to  vacate  judgment.— Lapique  v. 
Plummer,  293. 

(P)  HaBdnto  smA  Proceedlngra  In  liower 
Conrt. 

$=3|  194(3)  (Wash.)  Opinion  on  appeal  up- 
holding reply  alleging  forfeiture  of  lease  mm 
not  to  preclude  proof  of  waiver  9t  fiwf  elture^ 
Uenry  v.  Bruhn  &  Henry,  20. 

xvm.  UABiXiimis  oir  BOima  ahd 

UNDEBTAKINQS. 

«Es»f227  (Cal.App.)  Sureties  on  appeal  bond 
not  relieved  by  failure  to  present  judgment  as 
ditim  against  estate.— Duerr  y.  Sloan,  476. 
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«s»l236  (Cal.App.)  Facts  held  to  wamnt  en- 
try of  jud^ent  HKaiast  sureties  on  appeal. — 
Duerr  v.  Sloan.  476. 

Bntry  of  judgment  on  appeal  bond  by  a  judge 
other  than  the  one  to  whom  case  was  assigned 
*«W  not  error— Id. 

If  jodginent  against  sureties  is  valid  on  its 
face,  independent  equity  suit  is  required  to 
give  relief. — Id. 

4=»I236  (Okl.)  Sapreme  Court  should  render 
judgment  against  sureties  on  anpersedeaa  bond. 
— JohDson  V.  Henshaw,  486. 

APPEARANCE. 

«s>9(2)  (Utali)  Objection  to  jurisdiction  con- 
pled  with  other  grounds  is  a  "mneral- appear- 
ance."—SDver  City  Mercantfle  Co.  t.  District 
Court  of  Utah  County,  IM. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Xaw.  «»719,  720;  Trial,  «=>120. 

ARMY  AND  NAVY. 

«s»34  (CafJ^pp.)  Moratorinm  Act  did  not  dl- 
Test  justice  court  of  jurisdiction  In  oxdawful  de- 
tainer.—Kiord&n  T.  Kuhe,  65. 

Moratorium  Act  does  not  change  Jurisdiction 
of  any  conrt.— Id. 

Soldier  ur  sailor  not  entitled  in  cQuitablo  ac- 
tioD  to  have  judgment  in  justice  court  set  aside. 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  <s»970. 

ASSAULT  AND  BATTERY.. 

I.  OnrO.  XJABILTTT. 
(B>  Aotlona. 

«»S7  (Colo.)  Admisrion  of  moUve  e^enee 
left  to  discretion  of  court.— Wagman  v.  Knorr, 
1034. 

Eridence  of  motive  &eld  admlsailde.— Id. 
^942  (Colo.)  Admiseion  of  motive  evidence 
left  to  discretion  of  court,  weight  being  for 
jury.— Wagman  v.  Knorr,  1034. 

n.  oBiMnrAL  responsibilitt. 

(B)  Pro«ecatton  «nd  PnnlRliHient. 

«=9lOO  (Okl.Cr.App.)  Penitentiary  sentence  of 

Joutlifnl  first  offender  modified  to  imprisonment 
t  county  Jail.— Mumand  v.  State,  787. 

ASSESSMENT. 

See    Municipal    Corporations,  4=»425-'6S2; 
Taxation,  i8s>36». 

ASSIGNMENTS. 

I.  BEQUISITES  AND  VAXJDITY. 

(A)  PropertTt  Eatatea,  mm4.  Rlvbts  Aaalva- 

abic. 

«s>22  (Or.)  litigioas  right  not  assignable  but 

Property  assignable  though  recoverable  only  by 
tigation.— Rorvik  v.  North  Pacific  Lumber  Co., 
163. 

«=»24(0  (Or.)  Sarvivorship  is  test  of  assign- 
ability.—Rorvik  V.  North  Pacific  Lumber  Co., 
168. 

Claim  for  injuries  to  proper^,  but  not  to  per- 
Bon,  may  be  assigned. — Id. 
«a>26  (Or.)  Right  of  action  for  death  not  aa- 
B^aUe^Borvik  v.  North  Pacific  Lamber  Co.. 

(B)  Hod*  and  Snflleleaer  of  Asalsrnneat. 

«B>48  (CalJKpii.)  Check  is  assignment  of  debt 
if  so  intended  by  'parties  notwithstanding  atat- 
ute.— Dunlap  v.  Commercial  Nat.  Buk  of  Loa 
Aogeles,  688. 


m.  BIGHTS  AMD  uabujtieb  of 

PABTIS8. 

«=»I06  (CaLApp.)  Payment  for  assignment  of 
electric  power  contract  held  to  be  computed  on 
dredging  under  existing  and  later  contracts. — 
Koebig  V.  North  American  Dredgtiv  Co.  of 
Nevada,  731. 

ACTtOm. 

«=9l2l  (CaJ.App.)  Holder  of  chec^  operating 

as  asBigDment  not  required  to  present  claim 
or  make  adminialrator  party  to  suit  against 
bank. — Dunlap  v.  Commercial  Nat.  Bank  of 
Los  Angeles,  688. 

^137  (Ca).App.)  Evidence  Aeld  to  support 
findings  that  check  was  for  valuable  considera- 
tion, and  was  intended  as  assignmeDt  of  depos- 
it—Dunlap  V.  Commercial  Nat  Bank  of  Loa 
Angeles,  ^8. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

I.  RBQUmTES  AXD  VAUDITT. 

(A)  Ifatnre  and  EaaemClala  of  Trmmtm  tor 
Creditors. 

«=»7  (CaLApp.)  Trust  arises  on  sale  hj  trans- 
feree without  applying  proceeds  aa  agreed.— 
Allen  V.  Freear,  748. 

ASSOCIATIONS. 

See  Building  and  Loan  Assodations;  Insarance, 

^818-825. 

«s»20(l)  (Cal.App.y  One  trustee  of  associa- 
tion may  appeal  from  alleged  collusive  confess- 
ed judgment— MdOillan  v.  Oreenamy^r,  734. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ATTACHMENT. 

See  Garnishment 

I.  NATUKE  AKD  OROUNDS. 

(A)  Katnrc  at  Remedy,  Canacs  of  Actlea, 
and  Parties. 

€=34  (Cat.)  No  attachment  in  corporation's 
action  against  directors  for  statutorv  liability: 
"action  on  contract,  express  or  implied."— Tw- 
cott  Land  Co.  r.  Hershiser,  603. 

in.  PBOCEEDIHGS  TO  PBOOUKE. 

(B)  Aflldavlts. 

<S»I09  (Most.)  Affidavit  defective,  but  not 
void.— American  Surety  Co.  of  New  Tork  v. 
Kartowitx,  99. 

<S=>I22(2)  (Mont.)  Affidavit  defective,  but  not 
void,  and  amendable. — American  Sure^  Co.  of 
New  York  v.  Eartowits,  99. 

V.  IXVT,  I.IEir.  AND  01T8TODT  AND 
DISPOSITION  OF  PSOFEBTT. 

4s>l80  (Or.)  Attaching  creditor  must  prore 
be  is  bona  fide  purchaaer.— BaQey  v.  Hfiekej, 

372. 

XL  WBONOFTTI.  ATTAOKMENT. 

«=s>364  (Utah)  By  giving  redfdivery  bond,  de- 
fendant does  not  waive  right  to  damagea  for 
wrongful  attachment— St.  Joseph  Stock  Tarda 

Co.  V.  Love,  305. 

«=9375(l)  (Utah)  Court  in  action  for  wrong- 
ful suing  out  did  not  err  in  allowing  legal  in- 
terest.—St  Joseph  Stock  Yards  Co.  v.  Love, 

305 

^376  (Utah)  Counsel  fees  incurred  in  suc- 
cessfully defending  attachment  aait  not  recov- 
erable.—St.  Joaei^  Stock  Tarda  Go.  t.  Lm. 
805. 
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ATTORNEY  AND  CLIENT. 

S«e  Trial,  «=»120. 

X.  THE  OFFIOE  OF  ATTOBMET. 
(B)  PrlTll«ce«.  Dla«1ilU«lM,  mnd  Uanblll- 

tiM. 

4b»I4  (Cel.)  Attoni«7B  not  offican  of  the 
state*— Ex  parte  Galaaba,  406. 

H.  RETAINER  AHD  AUTBOBXTT. 

4^104  (Or.)  Koowledse  of  attornor  acouired 
•bortly  before  employment  impnted  to  duat.— 
Bailey  t.  Hickey,  372. 

m.  DUTIES  Ain>  ZJABIUTIES  OF  AT- 
TORMET  TO  CIJEJf T. 

4=»  123(1)  (CalJ^pp.)  Attorney  who  deala 
with  ■dient  must  show  fair  and  Jtut  condact. — 
Stieglits  T.  Settle,  705. 

Attorney  in  partition  suit  actins  for  owner 
in  sale  of  land  bound  by  rule  of  good  faitb. 
■ — Id. 

IV.  COMFEirSATIOir    Ain>   UEN  OF 
ATTORNEY. 
(A)  Fees  amd  Utber  HeranKeratloH. 

«s't34(2)  (Wash.)  Attorney  entitled  to  per- 
sonal judgment  against  dient  on  repudiation 
of  contract  for  interest  in  real  estate.— Beck  t. 
Boacber,  996. 

Attorney  on  breach  of  contract  to  ^re  inter- 
est in  land  for  services  could  compel  conveyance 
or  recover  money. — Id. 

4=>I43  (Wash.)  Validity  of  employment  con- 
tract governed  by  rules  appIicatM  to  other 
contracts.— Beck  v.  Boucher,  996. 
«=»I47  (Wash.)  Client  held  estopped  to  deny 
validity  of  contingent  fee  contract.— Beck  v. 
Boucher,  996. 

«s>148(3)  (Wash.)  OoDtingent  contract  en- 
titled attorney  to  per  cent,  of  client's  share  of 
both  real  and  personal  property,— Beck  t. 
BoQcher,  096. 

«=>I66(I)  (CaI.App.)  Finding  that  defendant 
asstmied  payment  of  $2,000  for  fees  incurred 
in  transaction  held  sapported  by  evidence.— Ba- 
con V.  Meserve,  9^. 

«s>l6fi(3)  (Wash.)  Attorney  Buing  on  gnan- 
tom  meruit  may  show  hla  standing  in  the  pro- 
fession.—Le  vine  T.  Barry,  1003. 

BAIL. 

n.  IN  ORmiNAI.  PROSECUTIONS. 

«=>5I  <Nev.)  Matters  to  be  considered  in  de- 
termining amount  ennmerated.-~Ex  parte  Ja- 
gtea,  806. 

^962  jlNev.)  $3,000  fixed  on  charge  for  man- 
ufacturing intoxicating  liquors  held  excessive. 
-Ex  parte  Jagles,  80Cj. 

«=953  (Nev.)  $3,(K)0  fixed  on  charge  for  man- 
ufacturing intoxicating  liquors  AeM  excessive 
and  reduced  to  $1,000.— Ex  parte  Jagles,  808. 
^79(1)  (Colo.)  No  forfeiture  for  defend- 
ant's nonappearance  where  district  attorney 
had  agreed  to  continuance. — Southard  T.  People, 

BAILMENT. 

See  Pledges. 

4b>I8(3)  (N.M.)  Lien  for  repalra  of  automo- 
bUe  depends  on  poasesaion  as  anlnst  bona  fide 
purchaser. — Abeytla  t.  Gibhona  Garage  of  Hag* 

dalena,  CIS. 

BANKRUPTCY. 

8w  AssignmenU  for  Benefit  of  Oredltora. 

m.  ABBIOMMENT,  ADMINISTRATION. 
AND  DISTRIBUTION  OP  BANK- 
RUPT'S ESTATE. 
(B)  Aetlona  tor  or  AvalHMt  Trnstee. 

«=»279  (Or.)  Trustee  may  maintain  suit 
against  dommy  holder  of  assets.— Hardy  T. 
Cmgon  IHlen  Muaie  House,  503. 


^302(1)  (Or.)  Complaint  of  trustee  kOd  to 
state  a  case  for  discovery  and  marshaling  con- 
cealed assets  of  bankrupt— Hardy  t.  Ovegon 
Bilers  Mnsie  Hoase,  663. 

BANKS  AND  BANKING. 

n.  BANKING    CORPORATIONS  AND 
ASSOCIATIONS. 
(B)  C«pltml,  Stock,  amd  Dividends. 

<S=>40  (Kan.)  Evidence  held  to  sustain  judg- 
ment for  false  representations  in  sale  of  bank 
stock.— Atchison  Sav.  Bank  t.  Wright,  881. 

XXL  FUNCTIONS  AND  DEALINOS. 

(B)  Rovresentatlon  of  Bank  by  OSoers 
and  Aiceitt*. 

>@=»II6(3)  (Wash.)  Bank  to  have  had  no- 
tice of  special  deposit  through  cashier. — Hitt 
Fireworks  Co.  v.  Scandinavian  American 
Bank,  18. 

(C)  D«90Blta. 

«=»I34<4)  (Wash.)  If  deposit  special  to  pay 
(^ecks,  bank  could  not  defeat  claim  of  payee, 
— Hitt  Fireworks  Co.  v.  Scandinavian  Ameri- 
can Bank,  13. 

•&=»I53  (Wash.)  General  rule  that  title  to  de- 
posited money  passes  to  bank  subject  to  ex- 
ceptions; ^'special  deposit."— Hitt  Fireworks 
Co.  V.  Scandinavian  American  Bank,  13. 

Whether  deposit  is  8i>ecial  depends  on  intent; 
deposit  made  for  particular  purpose  is  "spe- 
ciu."— Id. 

Deposit  of  money  held  special  to  pay  certain 
checks. — Id. 

VX  LOAN,  TRUST.  AND  INVESTMENT 
COMPANIES. 

«=»3I0  (Or.)  Foreign  common-law  syndicate 
held-  a  "foreign  trust  conqiany,"  not  under  bine 
sky  law.— Sopwior  Oil  &  Refining  Syndicate  v. 
Uandley,  159. 

Foreign  common-law  iQudicata  doing  trust 
business  held  subject  to  trast  company  statutes. 
— Id. 

BENEFICIAL  ASSOCIATIONS. 

See  Bnilding  and  Loan  Associations;  Insorance, 


BILL  OF  EXCEPTIONS. 

See  Bzeeptiona,  Bill  «f. 

BILLS  AND  NOTES. 

I.  REQUISITES  AND  VAUDITT. 

(B)  Form  and  Contents  Of  Promissory 
Notes  and  Dnebllls. 

«s>48  <Cal.)  Signer  qualifying  signature  by 
word  "witness"  held  not  liable  as  maker.— Fi- 
gari  V.  Olcese,  426. 

m.  MODIPICATION.  RENEW AI.,  AND 
RESCISSION. 

i93>t40  (Moat)  Execution  of  new  notes  mere- 
^  extended  indebtedness^White  t.  HoBs,  8G0. 

V.  RIGHTS  AND  ^ABILITIES  ON  IN- 
DORSEMENT OR  TRANSFER. 
fB)  Indorsement  for  Transfer. 

9=>287  (Utah)  Indorsement  on  check  may  be 

S'pewritten;  "written."— Pingree  Nat.  Bank  of 
gden  V.  McFarland,  313. 

(C)  Asslscnment  or  Imle. 

^»315  (Utah)  Defenses  available  a^inst  pay- 
ee available  against  transferee  without  in- 
dorsement and  delivery^Pingree  Nat.  Bank  of 
Oi^en  T.  HeFarland.  SIS. 

(D)  Bona  plde  Parobasers. 

<s»337  (Wash.)  Creditor  AeM  to  have  become 
bona  fide  holder  for  valne  withont  notice  before 
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|aniiBbmeot.— Oaarantr  Security  Oo.  t.  Coad, 

«=9337  (Wasb.)  Facts  h«l4  not  to  require  Biib- 
mitting  to  jury  question  of  licld«r*a  (ood  faith. 
— LaiBen  t.  Betcher,  27. 

«s>343  (Wash.)  Bad  faith  not  inferable  be- 
cause note  was  known  to  have  been  gi^cn  for 
corporate  stock.— Larsen  v.  Betcher,  Z7. 
«=»352  <ldiiw)  Oondltio]»l  aeUer  taking 
transfer  of  note  in  part  payment  is  a  "holder 
for  yalne."— Allen-Wright  Furniture  Co.  v. 
Spoor,  632. 

<g=335«  (Wash.}  Creditor  holding  as  collateral 
security  entitled  to  protection  to  extent  of 
amount  of  debt.— Ooarantr  Secoritr  Oo.  v. 

Coad,  22.  , 

VH.  PAYMEITT  AMD  DISOHABOE. 

«=»43Q  (Moat.)  Execution  of  new  notes  Ae^ 
not  to  CEtinguish  indebtedness.— White  t.  Hulls, 

Vm.  AOTXOKS. 

«s»492  (Utah)  Burden  of  proving  execution 
and  delivery  denied  by  defendant  ia  on  plaintiff. 
—Pettit  v.  Clawson,  109. 

e=>496(l)  (Utah)  Burden  to  prove  indorse- 
ment and  delivery  of  check  on  plaintiff.— Pin- 
gree  Nat.  Bank  of  Ogden  v,  McFarland,  813. 
4s>496(3)  (N.M.)  Payee  in  poss^saion  pre- 
sumed owner,  notwithstanding  bis  indorsement 
on  note.— Tompkins  v.  Bain,  SOO.- 
«»497(5)  (Kan.)  Plaintiff  has  burden  of 
showing  himself  a  bolder  in  due  course,  where 
maker  aets  up  fcaud^Beach^  v.  Jones,  184. 
^=>499  (Cat.App'.)  Possession  without  indorse- 
ment of  payments  raised  presumption  of  no 

giyment— Rice  t.  Unio^  Trust  Co.  of  San 
iego,  720. 

«s>523  (Utah)  Eridence  insufficient  to  es- 
tablish indoraament  and  delivery  of  check  in 
suit- Pingree  Nat.  Bank  of  Ogden  t.  UcFar- 
land.  313. 

^a>525  (Kaa.)  Evidence  insnfficient  to  abow 
fraud  in  procurement  of  note  or  knowledge 
of  fraud  by  transferee  plaintiff.— Romine  v. 
Foley,  609. 

«s>527(l)  (Utah)  Evidence  as  to  balance  due 
held  insufficient  to  warrant'  recovery  on  note. — 
Pettit  T.  ClawBon.  199. 

BOUNDARIES. 

I.  DESCRIPTION. 

4=33(3)  (Or.)  MonumeatB  control  courses  and 
distances.— Hick  ey  v.  Daniel,  812. 
4e=»8  (Or.)  lanes  run  straight  between  es- 
tablished corners.— Hickey  v.  Daniel,  812. 
^=s>9  (CaJJ\pp.)  Conveyance  of  quarter  sec- 
tion held  to  carry  tide  to  strip  40  chains 
square.— Wilder  t.  Nlcolaua,  106& 

U.  EVIDEHOE,  A80EB.TAINKE1IT, 
AHD  BSTABUBHMEMX. 

«s>37(l)  (Cal.App.)  Evidence  held  to  sustain 
findinea  as  to  boundariea.— Miller  v.  Doheny, 
745. 

^=937(3)  (CaJ.App.)  Evidence  held  to  over- 
come presumption  that  a  fence  marked  bound- 
ary line.— Miller  v.  Doheny,  74i5. 
®=»37(3)  (Cai.App.)  Evidence  Acid  to  warrant 
inference  that  county  surveyor  followed  govern- 
ment survey.— Wilder  v.  NicolauB,  1065. 
^=^37{5)  (Cal.App.)  Evidence   Acid  to  war- 
rant finding  against  a^eement  that  fence  waa 
boundary.— Wilder  v.  Nicolaus,  1068. 
4=»40())  (Or.)  Evidence  hcli  to  take  to  jury 
question  whother  line  fc^wed  direction  stated 
by  field  notes.— Hickey  v.  Daniel,  812. 
<&=>46(()  (Cal.App.)  Bule  as  to  estabUahment 
of  boundai-y  by  agreement  atated.- Wilder  v. 
Nicolaus,  1068. 

«=»47(l)  (CaLApp.)  Party  not  estopped  to 
recover  land  by  delay  in  absence  of  injury  to 
adjoining  owner^Wilder  v.  Nicolaua,  1068. 


BRIIGLERY. 

<&=3l(l)  (Cal.App.)  Par^  solicited  need  not 
consent  to  eive  bribe;  "asking  a  bribe."— Peo- 
ple V.  Powell,  466. 

<&=3||  (Cal.App.)  Evidence  auffident  to  jnati- 
fy  conviction  of  policeman  for  ashing  bribe.— 
People  V.  Powell,  456. 

BRIEFS. 

Sea  Appeal  and  Error,  9»797-778. 

BROKERS. 

m.  DITTIES  AND  LXABIUtTmi  TO 
PBINOIPAX.. 

®=33t  (Cal,)  If  broker  for  seller  purchased 
for  himself,  no  contract  of  sale  resulted. — Salis- 
bury T.  Yawger,  682. 

That  broker  directed  deeds  to  be  executed  to 
bimaelf  not  notice  TalidatniB  purchase  by  him. 
— ^Id. 

IV.  COMPENSATION  AND  LIEN. 

«rs>40  (Cal.App.)  Contract  held  to  create  fund 

from  which  payment  waa  to  be  made.— Vatcher 
V.  Grier,  76. 

<i»50  (Or.)  Commission  not  earned  where  pro- 
spectiTennn^aer  not  respontible.— Becker  v. 
(>reEon-Kansas  Timber  Co.,  1038. 
«c=>S6(l)  (Okl.)  Broker  effecting  lease  enti- 
tled to  commissions,  though  actual  agreement 
made  with  owner.— Treese  v.  Shoemaker,  766. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

$=»23(l)  (Okl.)  Association's  agent  doea  not 
cease  to  be  such  because  borrower  makes  him 
his  agtint  also. — Home  Savings  &  Loan  Asa'n 
V.  Rounds-Porter  Lumber  Co.,  479. 
^=»23(4)  (Okl.)  Association's  agent,  holding 
loan  as  borrower's  agent,  cannot  bind  associa- 
tion by  promise  to  pay  third  party'a  claim 
against  borrower.— Home  Havings  &  Loan 
Abb'u  V,  Bounds-Porter  Lumber  Co.,  479. 

CANCELLATION  OF  INSTRUMENTS. 

I.  KIOKT  or  AOnON  AND  DEFENSES. 

4=>25  (Kan.)  Contract  granting  czclusiw 
agency  not  canceled  where  agent  bos  expended 
time  and  effort  and  incurred  Itability."Buaselt 
V.  Combs,  609. 

CARRIERS. 

I.  OONTROI.   AND   BEOtTLATION  Og 
COMMON  OARHIEB8. 

(B>  Xnteratat*  Sind  ImteraatlOBal  Traaa- 

porta  tl  on. 

<S=:>26  (Colo.)  Interstate  commerce  rate  regu- 
lation or  classiflcation  binding  until  Mt  aiide.— 
Fort  V.  Denver  &  R.  G.  R,  Co.,  109. 

II.  CARRIAGE  OF  GOODS. 
(P)  LOM  of  or  IdJopt  to  Gooda. 

€=»M7  (Colo.)  Railroad  held-  not  liable  for 
freezing  of  potatoes  on  shigper'a  failure  to 
heat  cars.— Fort  v.  Denver  &  R.  G.  R.  Co.,  109. 
iS=>l20  (Colo.)  Common-law  liability  for  loav- 
es or  injuries  to  goods  from  inherent  nature 
stated.— Fort  v.  Denver  &  B.  G.  R.  Co.,  109. 

(11)  Limitation  of  Ijlmbtllty. 

®=»I58(2)  (Kaji.)  Limitation  of  amount  of  li- 
ability in  interstate  express  receipt  void  where 
value  not  asked  or  stated.— Payne  v.  Adams 
EipreBS  Co.,  860. 

IV.  OARBIAOB  or  PASSBHGEBA. 
(A)  RelaUott  Between  Carrier  and  Paa- 

^=»246  (GalJKpp.)  Person  traveling  in  autobus 
presumed  to  be  passenger  for  hire.— Meier  v. 
Golden  Sute  Auto  Tour  Corporation,  290. 
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(Dt  PeraOnsl  laJVIC*. 

4^395(2)  <Cal.)  Operatioa  of  eleretor  with 
door  open  negligence.— Pareons  v,  Baston,  410. 
«=3307(3)  (Mortf^,)  Shipper  compelled  to  par- 
chase  ticket  held  to  have  the  rights  of  pasaen- 
cer,  and  not  botmd  by  limitatiDiia.— JepWn  t. 
Gallatin  Vall«y  B7.  Co.,  550. 
«=33I8(4)  (Mont.)  Testimony  of  paBBenger  on 
freight  train,  injured  by  sudden  Jerk,  held  to 
make  oat  prima  facie  case.-^epsen  v.  Gallatin 
Valley  Ry.  Co..  550. 

«=>320(23)  (Cal.)  Whether  elevator  vas  op- 
erated with  door  open  f«r  jaiyv-l'aBaoua 
T.  EastMi.  419l 


(B) 


lnJiiKa7 


at  Paraoa 


«ss>847(6)  (UMk)  Passengar'a  eoBtrUmtory 
n^Ugence  held  for  Jnry.-^epsen  r.  GalTstin 
Vdl«7  Br.  Co.,  660. 

.  CERTIORARI.   

H.  VMOOBEDZKOfl  AMD  SETBB- 

MIKATION. 

«»42(e)  (Or.)  Court  limited  to  record  certi- 
fied OB  renew  of  reaaaeasment  where  petition 
and  return  defectlTe.— Fa;  v.  City  of  Portland, 


^=>60  (Or.)  No  demarrer  for  defectire  peti- 
tion, as  only  remedy  ia  motion  to  qaaBh  or  or- 
der o(  court.— ray  v.  C^ty  of  PortlaBd,  828. 
4ea>M(l)  (Cel«.)  Excess  of  jurladicdon  or 
great  abase  of  discretion  is  only  basia  for  writ. 
—State  Board  of  Medical  Examfnera  BouUa, 
S25. 

CHAMPERTY  AND  MAINTENANCE. 

4b>S<I)  (Wash.)  Contract  fixing  compenaation 
Mi.  not  contrary  to  public  i»uier^Bec^  v. 
Boucher,  996. 

«  CHANCERY. 

Sea  Bqoity. 

CHATTEL  MORTGAGES. 

X.  HEQTTISITCS  AlfD  VAUSITT. 

(A)  Hatare  and  Eosentlala  of  Tranatora  at 

ChattelB  a>  Secnrltr. 


(Nev.)  Contract  held  "conditional  sale" 
•nd  not  "chattel  mortgage."— Studebaker  Bros. 
Go.  of  Utah  T.  Witeher,  334. 

m.  OOlfSTRITCTION  AND  OPEBA- 
TIOW. 
(D)  Uen  and  Priavltr. 

^=»\44  <0r.)  Bights  of  mortgagee  superior  to 
tiioae  of  Bubsequent  judgment  creditor.— Wil- 
liamson V.  Johnson,  562. 

€=3 1 57(1)  (Or.)  Sheriff  holding  chattel  under 
execution  properly  made  defendant  and  re- 
atrained. — Williamson  t.  Johnson,  562. 

Tin.  PA-niENT  OR  PERFORMANCE 
OF  OOMDITION.  RELEASE,  AND 
SATISFACTION. 

^=>243  (N.M.)  Mortgage  to  secure  note  signed 
as  surety  Jield  not  superseded  by  aabaeauent 
agreement.— Dunn  v.  Hite,  1078. 

IX.  FORECLOSURE. 

C=^277  (Or.)  Complaint  in  foreclosure  hdd  to 
sufficiently  allege  ownership  of  note  and  mort- 
gage— WilliamRoii  v.  Johnson,  56^2. 
^»292(l)  (Idaho)  premature  foreclosure  and 
Bale  constitutes  conversion.— First  Sar.  Bank 
of  Pocatello  t.  Sherman,  630. 

CHILDREN. 

See  Infanta;  Parent  and  Child. 

CITIES. 

8w  Manidptl  Oorporationa. 


CIVIL  RIGHTS. 

See  GonstitutioDal  Lav,  «=383-90. 

CLASS  LEGISUTION. 

See  Conatitutional  Law,  •s»20& 

COMMERCE. 

X.  POWER  TO  REOVLATB  IK  OEN- 
ERAX.. 

^»8(I2)  (Colo.)  Federal  legislation  concern- 
ing interstate  shipments  supersedes  laws  of 
atate.— Fort  v.  Denver  &  B.  O.  B.  Co.,  109. 

n.  SVBJEOTS  OF  BEOirX.ATIOII. 

^927(2)  (Utah)  Express  company  not  "com- 
mon carrier  by  railroad"  within  federal  Em- 
ployers' Liability  Act.— State  t.  American  Ex- 
press Co.,  812. 

^=>27(8)  (Cal.App.)  Bailroad  employee,  re- 
pairing engine,  was  engaged  in  interstate  com- 
merce.—Payne  V.  Industrial  Accident  Comnia- 
sion  of  California,  81. 

^>46  (Or.)  State  may  regulate  terms  of  doing 
of  basineas  fai  atate,  bat  cannot  Interfere  with 
interstate  CMnmeree^HaJor  Creek  Lumber  Co. 
V.  Johnson,  177. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

See  PaUle  Sendee  Gommisalona. 

COMMUNITY  PROPERTY. 

See  Hoaband  and  Wife,  ^236-27& 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satiisf&ction. 

^23(3)  (CalJKpp.)  Evidence  held  not  to 
show  damages  for  killing  cattle  had  been  settled 
prior  to  actioD.— Gngliemetti  t.  Graham.  04. 

CONDEMNATION. 

See  Ehnlnent  DomaSn. 

CONDITIONAL  SALES. 

See  BalM,  ^9479. 

CONSTITUTIONAL  LAW. 

See  Statutes,  «=3>35-121. 

For  validity  of  statutes  relating  to  particular 
subjects,  aee  alao  the  varionB  sp^dBc  topica. 

IX.  CONSTRUCTION,  OPERATION, 
AND  ENFORCEBfENX  OF  CON- 
STITITTIONAL  PROTISIOHB. 

^s>l2  (Nev.)  Constitution  muat  be  construed 
according  to  intent  and  purpose.— In  re  Walker 
River  Irr.  Dist.,  327. 

<S=»IS  (Or.)  Conatitution  construed  with  ref- 
erence to  circumstances.— Hawley  v.  Anderaon, 

358. 

®=920  (Or.)  Legislative  construction  entitled 
to  weight.— Hawley  v.  Anderson,  358. 
^s>22  (Or.)  Amendment  takes  effect  at  once 
if  there  is  proper  legal  machinery  for  its  ffic- 
ercise. — Hawley  v.  Anderson,  358. 
■^=»M  (Or.)  A  constitutional  amendment  may 
amend  or  repeal  prior  conflicting  law. — Hawley 
V.  Anderson,  S5& 

^=926  (Mont.)  Lawmaking  body  has  plenary 
legialative  power  except  as  restricted  by  Con- 
^tutiouv— State  t.  D&on,  841. 
4=»34  (Or.)  Constitutional  amendment  In- 
creasing debt  limit  held  self- executing.— Hawley 
V.  Anderson,'  358. 

4is>36  (Mont.)  limitationa  reatrict  people  la 
leftslatin  capadty.— State  t.  Dixm,  8^ 
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^338  (Colo.)  Act  of  Leglalatare 'cannot  recall 

Eower  or  privilege  granted. — City  of  Ft.  Gol- 
Da  T.  Public  UtOities  Commisaion,  1009. 
4:s>42  (Cal.)  PerBon  not  witbio  class  discrim- 
inated against  cannot  complain.— Ex.  parte  Now- 
ak,  402. 

«S342  (Or.)  Inrallditr  of  emergency  clause 
cannot  be  raised  where  right  originated  after 
90-da7  period.— Briedwell  v.  Henderson,  S75. 

Invalidity  of  emergency  clause  on  re-enact- 
ment of  existing  law  cannot  be  raised  by  plain- 
tiff, whose  title  would  be  Invalid  under  preced- 
ing law. — Id. 

«s>46  ^Arlz.)  Statute  should  not  be  declared 
unconstitutional  unless  exigencies  of  case  de- 
mand it. — Timmons  v.  Wright,  100. 
4=^8  (Cal.)  Construction  of  statute  adopted 
which  upholds  validity.— Catbbert  v.  Woodman, 
873. 

^»48-  (Cal.App.)  Statutes  to  be  dedared  con- 
stitutional if  possible. — Ex  parte  Higgins,  740. 
«=»48  (MoRl.)  Conatitutionality  of  itatnte  la 
preaumed. — State  v.  Dixon,  841. 
4=»48  (NJM.)  Of  two  possible  oonatnictlons 
that  which  holds  statute  v^d  will  he  adopted. 
— Abeytia  v.  Gibbons  Garage  of  Magdalene.  Q15. 
€=3>48  (Or.)  Statute  given  construction  which 
will  render  it  constitutional. — Major  Creek 
Lumber  Co.  v.  Johnson,  177. 
♦=>48  (Utah)  BveiT  Teaaonable  donbt  solved 
in  favor  of  constltntionality  of  statata.— Summit 
CoiiD^  T.  Rich  County,  fSSd. 

m.  DXSTBIB'nTION   OF  OOVEBJT- 
MSXTAIi  POWERS  AHD 
FUNCTIONS. 

(A)   IittslBlatlTe   Powers   and  Del«v«tlon 

Tbereof. 

^>56  (Nov.)  IrrigatioD  District  Act  held  not 
to  extend  Jnrisdicuon  of  district  court  in  vio- 
lation of  Constitution.— In  re  Walker  River  Irr. 
Diat,  827. 

(B)  Jndlolal  Powers  and  Fnnctlona. 

«=3>70(n  (Calj^ap.)  (3onrta  will  not  interfere 
with  legulative  discretion  In  tax  proviaiona  un- 
less Constitution  violated.— Ex  parte  Higgins, 
740. 

General  rules  of  taxation  apply  to  license 
fees  enacted  under  police  power.— Id. 
«s>70(l)  (Cal.App.)  Limits  of  police  power 
a  judidal  question. — Bx  parte  Hall,  976. 
«=»70(l)  (Mont.)  Whether  Ux  levy  is  suffi- 
cient to  pay  bonds  ia  legialativa  gncatlon. — 
State  V.  Dixon,  841. 

Sufficiency  of  time  for  fDing  pampbleta  op- 
posing an  initiative  measure  ia  legislative  qnes- 
tion.— Id. 

(C)  Blxe«nttTtt  Powers  and  Faaotloas. 

«E»80(I)  (Nev.)  Part  of  Water  Code  held  un- 
constitutional as  giving  judicial  powers  to 
state  engineer.— Pitt  v.  Scrugharo,  1101. 

State  eneineer  Aeld  performing  aaministrative 
and  not  judicial  functiona.- 1£ 

nr.  POLIOE  FOWEK  IN  OENEBAT. 

(Cal.App.)  "Reasonableness"  and  "ex- 
pediency" defined.— Ex  parte  Hall,  075. 

Existing  customs  of  weight  in  defining  police 
power. — Id. 

4=981  (Waali.)  Legislature  may  pass  needful 
police  regulations.- State  v.  Hennessy,  211. 

V.  PEBSONAI.  Crvil.  AND  POLITIOAIi 
BIOBTS. 

«=>83(l)  (Wash.)  Syndicalism  sUtnte  does  not 
infringe  upon  peraonu  liberties.— State  v.  Hen- 
nessy, 211. 

«=»83(3)  (Cal.)  Imprisonment  for  nonpayment 
of  license  tax  held  not  anconstitntionBl.- Ex 
parte  Nowak,  402. 

«s>90  (Wash.)  Criminal  syndicalism  atatnte 
4oM  not  abridge  freedom  of  speech.— State  t. 
Hesneav,  211. 
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Vn.  OBUaATION  OF  OONTBACTS. 

(B)   Oontraets  of   StatM  aad  HwsMval- 
Itles. 

«=>I2I(I)  (Cal.)  Treasurer's    agreement  to 

sell  bonds  held  not  a  "sale"  within  constltn- 
tional  requirement  of  destruction  of  unsold 
bonds. — Stephens  v.  State  Treasurer,  ^1. 
«=»I35  (Cal.)  Change  of  utility  rates  as  fixed 
by  contract  is  not  interference  with  contract 
obligation.— Law  t.  Railroad  Commission  of 
Cal^omia,  428. 

ZZ.  3PBITILBOBi  OB  IMMUNITIBS, 
AND  OI.ASS  IiEOISUkTIOB. 

«=>208(()  (WaalU  SimdicaliMn  atatute  not 
class  legislation.— State  T.  Henneaay,  211. 

X.  EQUAX  PBOTECnON  OF  I^WS. 

®=>230(3)  (Cal.)  Occupational  tax  graded  on 
gloss  receipts  held  not  diacrlndnatory.- Bx 
parte  Nowak,  402. 

XZ.  DTTE  PROCESS  OF  I^W. 

<@=»266  (Mont.)  Act  making  ncceptance  of 
money  from  a  prostitute  presompttve  evidence 
of  lack  of  conaidention  mM  vaUd.^3tate  v- 

Pippi,  556. 

<&=»274  fCaf.App.)  Dance  ordinance  ketd  nn- 

constitutiouaL— Ex  parte  Hall,  976. 

^»283  ^Nev.)  irrigation  inntrict  Act  held  not 

in  violation  of  due  process  clause  of  federal 

Constitution.- In  re  Waiker  Elver  Irr.  LHst^ 

827. 

«=s»2g8(l)  (Cal.)  Change  of  utility  rates  aa 
hxed  by  contract  ia  not  denial  of  due  prouesa. 
—Law  V.  Railroad  Commiaaion  of  California, 

423. 

<&=>298(3)  (Cal.)  Ordinance  fixing  rates  htld 
to  violate  due  process  clause.— union  Holly- 
wood Water  Co.  v.  Uty  of  Los  Angeles,  6S. 

CONTEMPT. 

See  Injunction,  «s»228-230. 

CONTINUANCE 

See  Oiminal  Law,  «=3586-60a. 

CONTRACTS. 

See  Assignments;  Bflls  and  Notes;  Champerty 

and  Maintenance ;  Compromise  and  i^ettle- 
meut;  lYauds,  Statute  of;  Guaranty;  Money 
Lent;  Sales;  Specific  Performance;  Vendor 
and  Purchaaer. 

I.  BEQUISITES  AMD  VAUDITT. 

(A)  Natare  aad  Biwentlale  Im  Gaaaval. 

€=99(1)  (Cal.AH.)  Agreement  not  to  exerdae 
option  aaffldently  definite.— Flint  v.  Glguiere, 

(B)  Partteai  PropoaalSi  and  Aamptaaee. 

<S=>24  (Or.)  Offer  must  be  accepted  as  made 
in  order  to  create  contract.— Yreka  Lumber 
Co.  T.  Lystul-Stuveland  Lumber  Co.,  378. 
«=»28(3)  (Cal.App.)  Finding  of  agreement  not 

to  exercise  option  warranted  by  evidence. — 
Flint  V.  Giguiere.  85. 

«=329  (Wash.)  Kxistence  of  held  for  Jury.~Le 
Doux  V.  Seattle  North  Fac.  ShipbuUding  Co., 
1008^ 

(O  Faneal  tta«alvt*M. 

^=>32  (Wash.)  Letters  and  telegrama  consti- 
tuted no  contract  where  written  contract  ctm- 
templated.— Jammie  v.  Robinson,  6. 

(D)  Conalderatlan. 

$=>50  (CaLApp.)  Agreement  not  to  exercise 
option  held  to  contain  the  neceaian  redpronl 
promises  and  obligations.— Flint  v.  Giguiere,  85. 
«=350  (Mont.)  Code  deflnltlim  of  *^ood  con- 
sideration" stated.— Sute  Bank  ot  Darbj  t. 
Pew.  802. 
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4=965(3)  (CaKApift.)  Agreemeot  not  to  ezer- 
dse  optioD  80  that  defendant  might  buy  consid- 
eration (or  Bireemest  to  psj^— FUnt  t.  Gi- 
goiere,  8S. 

(B)  TklldltT  of  AaNent. 

«=»97(l)  (N.M.)  Obtained  by  frand,  etc.,  may 
be  ratified,  bnt  not  illegal  contractB. — Dnnn 
Hite.  1078. 

«=>97(2)  (N.M.)  Obtained  by  fraud,  etc.,  may 
be  ratmed.— Dunn  t.  Hite,  1OT8. 

(T)  E<«K«lltr  of  Objeot  ud  •t  CnnmU- 

<^t08(2)  (Cal.Ap|l.)  Waiver  of  option  in  fa- 
vor of  another  not  againat  pnbllc  policy.— Flint 
v.  Gipjiere. 

^=9l3l  (CaJ.App.)  Landowner  may  urge  upon 
officers  the  adoption  of  a  roate  for  highway 
to  or  through  his  land.— Schweppe  t.  Sandberg, 
454. 

«c»l34  (N.M.]|  Batiflcation  of  Toidable  eon- 
tract  with  full  notice  Md  condnsiTe.— Dunn  T. 
Hite,  1078. 

n.  COMSTBlVCTION  AIVD  OPmiATION. 
(A)  Genvral  Rale*  Ot  ConHtrnoltan. 

^=>I43  (MORt.)  Courts  may  enforce,  but  not 
create,  contractual  liabilitieB. — State  Bank  of 
Darby  v.  Pew,  832, 

4^143  (Okl.)  Plain  language  needs  no  con- 
struction.- Romans  v.  Shannon,  208. 
4=»t47(l)  (Okl.)  Paramount  rule  of  conatme- 
tion  is  to  ascertain  intent.— Romans  t.  Shan- 
non, 208. 

«=»I47(2)  (Okl.)  Intent  to  be  ascertained  if 
^Bsible  from  language. — Romans  T.  Shannon, 

4=s»i52  (OU.)  Words  naed  are  to  be  under- 
stood In  ordinary  sense.— Romans  v.  Shannon, 
298. 

^153  (OkfO  Construed  to  give  legal  effect  to 

f>rovi8ions. — Fairbanks,  Morse  &  Co.  t.  Bliller, 
083. 

€=»I54  (Okl.)  To  be  reasonably  conBtnied.— 
Fairbanks.  Morse  &  Co.  v.  Miller,  1063. 
9s»l55  (Cal.#fni.>  Courts  do  not  by  forced 
construction  relieve  from  unreasonable  agree- 
ments.— Francisco  v.  Schleischcr,  tl&l. 
«=>I82  (Okl.)  Conflicting  clauses  tO;  be  recon- 
ciled if  possible. — ^Fairbanks,  Morse  &  Co.  t. 
Miller,  10^. 

^=>I66  (Mont.)  Contract  does  not  incorpo- 
rate stipulations  of  another  contract  except  as 
set  forth  or  referred  to.— State  Bank  of  Darby 
T.  Pew,  85?. 

^=>I70(I)  (CaLApp.)  Practical  construction 
by  parties  considered. — DuS  v.  Anderson,  449. 
<^I7I(I)  (Or.)  May  be  rendered  entire  by 
intention  of  parties.— Loveland  t.  Lally,  819. 
«»I72  (Okl.)  Option  oontracta  construed  in 
favor  of  party  bound.— Eastern  Oil  Co.  v. 
Smith,  773. 

«s»l76(l)  (Or.)  Whether  entire  held  question 
for  jury.— Loveland  v.  Lally,  810. 

(B)  Parttea. 

®=3l87(3)  (CaLApp.)  Unmentioned  creditors 
benehcianes  under  contract  of  transferee  to 

Say  transferor's  indebtedness.— .Allen  t. 
'reear,  748. 

(Q)  BBb]e«rt-mftttcr. 

4s»l92  (Cal.App.)  Defendant,  to  be  liable  un- 
der ^reement  whereby  plaintiff  waived  option 
in  bis  favor,  need  not  have  purchase  during  life 
of  option.— Flint  V.  Giguiere.  85. 
«=»IOS(fi)  (Mont)  Duty  of  contractor  to  drill 
well  to  sink  deeper  if  necessary.— White  t. 
Hulls.  850. 

m.  BCODIFZOATIOH  AHD  MEKQER. 

9=»246  (Wash.)  Defendant,  having  agreed  to 
modification,  cannot  defend  breach  on  ground  of 
indivisibility  of  contract. — Skoug  v.  Latour 
Creek  B.  Co..  218. 


V.  PERTORKANCE  OB  BREACH. 

«=s»278(l)  (Moat)  Contractor  cannot  recov- 
er unless  he  has  performed  condition  preced- 
ent.—White  V.  Hufis,  850. 
^s»279(I)  (Okl.)  Tender   unnecessary  when 

reasonably  certain  that  it  will  be  refused.— 
Fairbanks,  Morse  &  Co.  v.  Miller,  1083. 
®=>280(l)  (Or.)  Breach  of  agreement  as  to 
campaign  for  exienainR  business  Md  material. 

— Loveland  v.  Lally,  819. 

©=3318  (Nev.)  lorfeiture  must  be  clearly  ei- 
g^ssed.— Clark  v.  London  Assur.  Corporation, 

'  TI.  AOTXORB  FOR  BREACH.  \ 

^332(4)  (CaLApp.)  Plaintiff  held  not  re- 
quired to  allege  work  was  done  to  satisfaction 
of  defendant.— Rosen  v.  Dawson.  63. 
€=9333(5)  (Cal.App.)  Agreement  not  to  exer- 
cise option  held-  pleaded.— Flint  v.  Giguiere,  85. 
^348(7)  (CalJVpp.)  Mistake  or  fraud  in 
written  contract  must  be  pleaded.— Frafldsco 
V.  Scbleischer.  891. 

«=s»348  (CalJ^pp.)  One  attaddng  written  op- 
tion as  without  consideration  has  burden  of 
proof.— Flint  v.  Giguiere,  85. 
®=s>350(l)  (Cal.App.)  Evidence  that  purchase 
by  defendant  from  third  person  was  under 
agreement  with  plaintiff  Aew  sufficient.— Flint 
V.  Giguiere,  85. 

CONVERSION. 

See  Trover  and  Conversion. 

CORPORATIONS. 

See  Banks  and  Banking;  Building  and  Loan 
Associations;  Carriers;  Gas;  Municipal  Cor- 
porations; Public  Service  Commissions;  Rail- 
roads; Street  Railroads;  Telegraphs  and  Tele- 
phones. 

IV.  CAPITAL.  STOCK,  AMD  DIVI- 
DEMDS. 

(R)  SnbscrlptloB  to  Stock. 

€^92  (Cal.App.)  Answer,  in  action  by  indors- 
er  against  maker  of  note  for  stock,  alleging 
fraud,  must  show  damage.— Conrad  v.  Hauaer, 

724. 

Subscriber  hfld  to  have  received  title  to 
stock,  BO  that  he  could  not  defeat  recovery  by 
iudorser  of  his  note  therefor.— Id. 

(K>  Interest,  Dividends,  and  New  Stoefe. 

^157  (Wash.)  Stock  dividend  luvolves  the 
creation  and  issuance  of  new  sto^.— Joyce 

Congdon,  28. 
When  stock  dividend  may  be  declared.— Id. 

MEMBERS  Ain>  STOOKHOIJ>ERS. 

(D>  UabiUtr  tor  Corporate  UebCe  mmm 
Acts. 

<S=s>232(3)  (CaLApp.)  Stockholders  held  not 
liable  for  excess  of  par  value  of  stock  over 
property  delivered  therefor.— Andrews  v.  Pana- 
ma Oil  Co.,  903. 

^=3244(7)  (Cal.App.)  Innocent  purchaser  of 
stock  not  liable  lor  difference  between  true 
worth  of  property  and  par  value.— Andrews  v- 
Panama  Oil  Co.,  063. 

€»269(l)  (Cal.App.)  Burden  of  proving  no- 
tice of  overvaluation  of  property  given  for 
stock  on  one  asserting  fraud. — Andrews  v.  Pan- 
ama Oil  Co..  963. 

VI.  OFFICERS  AND  AOEHTS. 

(C)  Rljirlita,  Dntlcs,  and  Llnbllltles  aa  to 
Coriioratlon    and   Its  Members. 

«=»3I2(I)  (Cal.)  Distribution  of  assets  to 
stockholders  held  made  with  "consent  of  stock- 
holders."—Talcott  Land  Co.  v.  Hershiser,  653. 

Affairs  must  be  wound  up  to  exempt  direc- 
tors from  liability  for  distrftmtloii  ot  aaaets  to 
stockholders.— Id. 

Obligation  to  convey  land  AeM  a  "liabUitj" 
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within  BtatQte  exempting  directori  from  liabil- 
ity for  distributing  assets.— Id. 

Director  liable  for  distribotion  of  assets, 
though  codirectora  did  not  share  in  unlawful 
intent.— Id. 

Assets  Acid  distributed  to  stockholders.— Id. 

Statute  authorizing  distribution  of  land  in- 
applicable to  distribution  of  proceeds.— Id. 

Directors'  liability  for  distribution  of  assets 
not  dependent  on  injur?.— Id. 
^=»3f7(l)  (Wash.)  Trustee  of  corporation 
who  obtained  note  held  not  guilty  of  actual 
fraud.— Hill  r.  WalvUle  Lumber  Co.,  247. 
«=>^I7(6)  (Wasb.)  Minori^r  atockboldera  may 
attAck  acquisition  of  stock  with  corporate  funds 
for  distribution  to  majority  stoeltholders.- 
Joyce  T.  CongdoD,.  29. 

€=»320(4)  (Wash.)  Purchaser  of  stock  from 
officers  could  not  complain  of  the  manner  of 
seller's  acquisition  thereof  and  sue  therefor.-— 
Joyce  T.  CToDgdon,  29. 

«E3>320<I2)  (Wash.)  Minority  stockholder  re- 
covering personal  judgment  not  entitled  to  ex- 
tra expenses  and  attorney's  fees.— Joyce  v. 
CongdoD,  29. 

«=»320(i4)  (Wash.)  In  minority  stockholders' 
action  held  that  plaintiffs  would  be  given  per- 
aooal  judgment.— Joyce  v.  Congdon,  29. 

VH.  COBPOBATE  POWEB8  AND  . 
I.IABII.ITZES. 

(By  Repr«»t)i<tatlom  of  Corpomtloa  by  Of- 
flccra  and  AffentM. 

«s»433(l)  (Wath.)  Apparent  authority  of  sec- 
retary to  make  contract  held  for  the  jury.— Le 
Douz  T.  Seattle  North  Pac.  Shipbuilding  Co., 
1006. 

(C)  Property  and  ConTeyBDce*. 

ifl-jllS  (Wash.)  In  purchasers'  action  for  re- 
scission, judgment  against  corporations  to  which 
vendor  distributed  its  assets  held  proper. — 
French  v.  0.  D.  &  E.  Inv.  Co.,  S21. 

(D)  Contracta  and  Indebtedneaa. 

9=»472  (Wash.)  Transaction  held  not  to  be  an 
actual  purchase  of  bonds  of  a  corporation,  but 
a  loan  of  credit  thereto.— HiU  v.  WalviUe  Lum- 
ber Co.,  247. 

(K!)  Tort*. 

^=»498  (CalJVpp.)  When  corporation  liable  in 
exemplary  damutes.— Mclnerney  T.  United 
Railroads  of  San  Francisco,  958. 

(F)  ClTlI  Action*. 
43s>503(3)  (CaLApp.}  Defendant  corporation 
not  entitled  to  aosolute  right  of  removal  of 
case  to  county  of  residence. — I^akeside  Ditch 
Co.  V.  Packwood  Ditch  Co.,  284. 

Allegation  heM^  to  disclose  tnat  contract  was 
made  m  county  in  which  action  was  commenced. 
-Id. 

Payments  to  association  presumed  on  motion 
for  change  of  venue  payable  at  its  place  of 
business.- Id. 

XX.   DISSOLVTIOM  AND  FOBFETTURE 
OF  FRANCHISE. 

^=>6I5<A  INew,  vol.  14  Key-No.  Series] 

(Cal.)  Revival  after  dissolution  for  non- 
payment of  tax  reinstated  corporation  with  du- 
ties and  powers.— Talcott  Land  Co.  v.  Hershi- 
ser,  653. 

<S=>630(</2)  (Idaho)  Corporation  succeeding 
defunct  corporation  cannot  continue  actions  in 
absence  of  court  order.— Holtcr  v.  Hauser.  628. 
<^630(6)  (Idaho)  Default  judgment,  entered 
on  motion  of  attorney  representing  corpora- 
tion whose  charter  has  expired,  void.— Holter 
T.  Hauser,  628. 

«»636  (Or.)  State  may  regulate  terms  of  do- 
ing of  business  in  state,  but  cannot  interfere 
with  interstate  commerce. — ^M^or  Creek  Lum- 
ber Co.  V.  Johnson,  177. 

<&=3642(l)  (Or.)  Meeting  of  trustees  of  cor- 

Jioration  in  state  not  "doing  of  bUHiness."— Ma- 
DX  Greek  Lamber  Co.  v.  Johns<»,  177. 
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®=»642(4)  <0r.)  Contracts  made  and  to  be 

performed  in  another  state  not  doing  of  busi- 
ness in  such  state. — ^Uajor  Creek  Lumber  Co. 
V.  Johnson,  177. 

®=3642(41/2)  (Or.)  Mere  employment  of  agent 
not  "doing  bnsiness"  within  state. — Major 
Greek  Lumber  Go,  v.  Johnson,  177. 

Employment  of  broker  to  distribute  funds 
from  proceeds  of  side  of  lumber  not  "doing 
oC  basmeas"  in  state.— Id. 

Contract  with  brokers  to  dispose  of  product 
not  "doing  of  business"  in  state. — Id. 
^=9642(6)  (Or.)  Executing  trust  deed  to  ob- 
tain funds  for  cnrrymg  on  business  In  another 
state  not  "doing  business"  in  such  state. — 
Major  Creek  Lumber  Co.  v.  Johnson,  177. 
<S=>642(7)  (Or.)  Asking  aid  of  courts  not  "do- 
ing of  business"  in  state. — ^Major  Creek  Lumber 
Co.  V.  Johnson,  177. 

®=>66l  (2)  <0r.)  Foreign  corporation  not  com- 
plying with  statute  cannot  sue.— Major  Creek 
Lumber  Co.  v.  Johnson,  177. 


COSTS. 

I.  NATUBE,  OBOmCDS.  AXD  VXXBMT 
OF  BIGBT  IK  OENEBAX.. 

^^3  (Utah)  Costs  should  not  be  allowed,  ex- 
cept where  provided  by  statute  and  permitted 
by  long  usage. — St.  Joseph  Stock  Xards  Co. 
V.  Love,  305. 

■@=:=>9  (Ariz.)  Jui7  has  no  authority  to  assess 
costs. — Herr  v.  Kennedy,  530. 
<&==>3I  (CalJKpp.)  In  consolidated  actions  for 
same  debt,  judgment  against  one  plaintiff  for 
costs  in  favor  of  other  parties  isw  proper. — 
Dunlap  V.  Commercial  mt.  Bank  of  Xoa  An- 
geles, 688. 

VH.  ON  AFPEAI.  OB  EBBOB,  AHD 
ON  MfiW  TRIAIi  OB  XOnON 
TEEBEFOB. 

$=»230  (Nev.)  Appellant  not  allowed  cost  on 
affirmance,  though  he  was  given  permission  to 
amend.— InxoD  v.  City  of  Reno,  333. 
<S=>233  (Wash.)  Not  awarded  to  either  party 
on  appeal  where  judgment  is  atttaied  subject 
to  remittitur.— French  v.  C.  D.  &  B.  Inv.  Co.. 
521. 

<g=s324l  (Cal.App.)  No  costs  to  either  part?  on 
appeal  where  item  of  $500  was  stricken  from 
judgment.— Mclnerney  t.  United  Haitroads  of 

San  Francisco,  958. 

COUNTERCUIM. 

See  Set-Off  and  Goonterdaim. 

COUNTIES. 

I.  CBEATION,  AI.TEBATION.  EXIST- 
BNCE,  AND  POI.mOAL 
FUNCTIONS. 

^8  (Utah)  Complaint  held  to  show  uncon- 
stitutional attempt  of  Lesislatnre  to  define 
boundary  line  between  coanoes^-Sammit  Coun- 
ty V.  Rich  Coonty,  639. 

Legislature  in  fixing  disputed  boundary  line 
must  follow  the  statutory  description  as  near- 
ly as  possible.— Id. 

HI.  PBOPEBTY.  CONTBAOTS,  AND 
IiIABIIiinES. 

fD)  Toirts. 

•©=9142  (Wash.)  May  be  liable  for  damafes 
though  performing  governmental  fuDCtioDS. — 

Whiteside  v.  Benton  County,  619. 

IV.  FISCAI^  MANAGEimT,  PUBUO 
DEBT,  SBOUKITIBSc  AXD 
TAXATION. 

«:x>l8l  (Kaa.)  Statute  anthoriaiiig  bond  Issue 
held  to  contemplate  tax  levy  even  if  county's 
share  exceeded.— Rowland  t.  Deckt  &6o. 
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«»I82  (Kai.)  Coun^  bonds  beariag  nuud- 
mnm  interest  may  be  sold  at  discoant.— Bow- 
land  r.  Deck,  868. 

Statute  held  not  to  prohibit  aale  of  countr 
bonda  at  less  than  par.— Id. 

Designation  of  discount  in  offer  to  buj  bonds 
Juld  not  to  affect  validity  of  contract.— Id. 
«»I83  -(Kaa.)  County  board   held  to  have 
power  to  determine  waen  bonds  authorised  by 
statute  shau  be  issued.— Bowlaad  t.  Deckt  868. 

COURTS. 

See  Judges;  JnsticeB  of  the  Peace;  Prohibition. 

I.  NATUKE,  EXTENT,  AMD  EXEBOISB 
OF  JURISDICTION  IK  OEKERAIi. 

^>30  (CalJKpp.)  Jurisdiction  continues  until 
final  judnnent.— Kennedr  t.  Induatrial  Aeddeot 
Commisdon  of  Califonua,  267. 

n.  BSTABUSHMEMTtOBOAinZA. 
TIOM.  AND  PRpOEDUBE  IN 
aENERAIi. 

CA)  OrestloM  aad  Coutltatlost  aad  C»«>t 
OlIlaerB. 

^=957(1)  (Utah)  Statute  providing  that  judge 
of  dty  court  "may"  employ  reporter  on  re- 
Quest,  directory  and  not  mandatary.- Forcell  v. 
Wllkins,  647. 

<D)  Rnleii    of    DeelBioB,  AdlodleKtleBs. 
OplBlma,  Md  Reoorda. 

C==>97(5)  (Colo.)  Validity  of  stipulation  lim- 
itmg  'liability  "on  interstate  meaiiuge  federal 
question.— Bynn  t.  Colorado  Postal  Telegraph 
Cable  Co.,  645. 

4=:>99(l)  (Moat.)  Ground  of  motion  to  dis- 
Bolve  attacbraent  not  open  on  second  motion  to 
dissolve.— American  Surety  Co.  of  Mew  York 
T.  Kartowitz,  99. 

«3>I07  (Cal.)  Decision  not  authority  as  to 
matters  not  considered.— Oakland  Paving  Co.  v. 
Whittel  Realty  Co.,  1068. 

m.  COURTS  OF  OENERAIt  ORIOINAXi 
JUBXSDIOnON. 
(B)  Convta  of  Pmrtlenlav  8t«tea. 

^=9l56  (Utab)  District  coorta  have  original 
Jurisdiction  in  all  matters  not  excepted  by  Con- 
stitution.—Brad^  V.  McGonagle,  ISS. 

TI.  COURTS  OF  APPEI.IATB  JTURIS- 
DIOnON. 

(A)  flrowsds  of  JvrlMdlotlOM  tn  0«aeral. 

•s»207(l)  (Mont.)  Writ  of  supervisory  con- 
trol issued  to  review  order  allowing  par^  to 
divorce  to  take  infant  out  of  jurisdiction. — State 
T.  District  C^urt  of  First  Judicial  Dist  In  and 
for  Lewis  and  CJlark  County,  549. 
^=a207(5)  (CalJ\pp.)  FoasiMUty  of  adverse 
decision  in  superior  court  not  ground  for  ap- 

glication  to  District  Comt  of  Appeal.— Wood  v. 
oard  of  Fire  Com'rs  of  City  of  Los  Angeles, 
730. 

^=>208  (Okl.Cr.App.)  Advisory  opinion  in  cap- 
ital cases  where  death  penalty  has  been  as- 
sessed contemplated  by  statute.— In  re  Opinion 
of  the  Judges,  146. 

«=»208  (Okl.Cr.Aptt.)  Opinion  of  court  of  ap- 
peals on  OoTem<Mrs  request  advisory  only.— 
In  re  Opinioa  of  the  Judges,  149. 

▼m.  OOMOURBSNT  AHD  COKFUOT- 
nta  JURI8DIOTIOH.  AND 
C01UT7. 

fA)  Cov^a  of  tamo  9t«te,  Mjtd  TnMSto* 

of  VBMmem, 

«=^75(2,3)  (N.M.)  District  courts  have  no 
original  Jurisdiction  to  allow  claim  againat  ad- 
miniatrator.-rMichael      Bush,-  904. 

<B)  State  Courts  and  United  State*  Coarta. 

«s»493(2)  (Or.)  Suit  in  state  court  by  trustee 
in  bankruptcy'  held  not  prevented  by  proceed- 
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i^  in  federal  court— Otfdr  Oregon  EUlan 
Wiiie  Honaa,  568. 

CRIMINAL  LAW. 

See  Assault  and  Battery,  «b>100;  Bail,  «=961- 
79;  Bribery;  Embezzlement;  Extortion;  False 
Pretensea;  Forgery;  Honudde;  Indictment 
and  Information;  Insurrection;  I«rcenyt  Par- 
don; Prostitution;  Bape,  «a»40-64;  Seduc- 
tion, «s>37-^;  Sodomy. 

Z.  NATURE  AND  EXJOf ENT8  OF 
OAUE  AND  DEFEN8BS 
IN  OENERAI.. 

«=ol3  (Wash.)  Syndicalism  statute  not  void 
for  indeftoiteness. — State  v.  Hennessy,  211. 
^21  (Wash.)  Whether  intent  is  essential  ele- 
ment of  crime  depends  on  intent  of  Legislature, 
—State  ▼.  Hennessy,  211. 
<^29  (Cat.App.)  Defendant  guilty  of  receiv 
ing  bribe  not  guilty  of  extonlon.- People  t. 

PoweU,  460.   

V.  VBN1IB. 
(A)  Plaoe  of  Brlnslnv  ProaeeBtlo&. 

€=9l08(l>  (Wash.)  Person  joining  group  pro- 
hibited by  syndicalism  statute  in  one  ooonty 
may  be  prosecuted  In  another  county. — State  v. 

Hennessy,  211. 

«a»H2(l)  (Or.)  Torgery  committed  in  county 
in  which  note  was  forged,  and  not  county  in 
which  it  was  delivered.— State  v.  Swank,  108. 

Crime  of  uttering  forged  instrument  commit- 
ted in  county  in  which  instrument  is  banded  to 
defrauded  person, — Id. 

(B)  Gtaanve  of  Vonac. 

<^I451^2  [New,  vol.  I2A  Key-No.  Seriesj 

(Idaho)  Limitation  statutes  bar  crimi- 
nal prosecotiona  while  as  to  civil  actions  they 
are  statutes  of  repose.— State  v.  Steensland, 

1080. 

Time  of  commission  of  offense  jurisdictional 
fact  where  offense  subject  to  limitation. — Id. 

TH.  FOIUHBR  JEOPARDY. 

<S=>>69  (Okl.Cr.App.)  Fraudulent  or  collusive 

conviction  will  not  bar  second  prosecution. — 
Halbert  v.  State,  504. 

(S==>178  (Cai.App.)  Defendant  not  placed  in 
jeopardy  by  information  diamigaed  before  im- 
paneling  of  jury.— People  v.  Saenz,  442. 

Vni.  FRELIMINABT  COMPI.AXNT, 
AFFIDAVIT,  WARRANT,  EX- 
AMXNATION,  COBOnTMENTr 
AND  SUUBCART  TRIAL. 

«s>238  (Ka*.)  Statements  of  accused  in  pros- 
ecution for  criminal  syndicalism  held  to  war- 
rant holding  him  for  trial.— In  re  Danton,  981. 

Evidence  on  preliminary  ezaminetion  need 
not  be  sufficient  to  support  conviction. — Id. 

Evidence  on  charge  of  criminal  syndicalism 
sufficient  to  justify  binding  over  for  trial.— Id. 
«=»260(ll)  (Cal.)  Cannot  review  insufficiency 
of  evidence  to  sustain  conviction  within  juris- 
diction.— Roberts  v.  Police  Court  of  Ci^  and 
County  of  San  Francisco,  1053. 

Determination  of  inferior  tribunal  of  fact  in 
issue  is  not  determination  of  Jurisdictional  tact. 
—Id. 

UC.  ARRAIONXENT  AND  FI.EAS,  AND 
NOIXB  PR08EQ1TI  OR  DISCON- 
TINUANCE. 

«E926I(2)  (Colo.)  Rearraignment  and  rereri- 
fication  of  amended  information  uuneceasaiy. — 
Collins  v.  People,  &2S. 

«»293  (Okl.Cr.App.)  Evidence  held  properly 
admitted  to  show  former  conviction  was  colhi- 
sive.— Halbert  v.  State,  504. 
<3=>300  (Idaho)  Plea  of  not  ^Ity  raises  issue 
of  limitation.— SUte  v.  SteenSan^  1080. 
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X.  EVIDEITGE. 

;A>   JnUelKl   Nottec,   PrMvmptloBB*  m,wM 
Burden  of  Proof. 

^»304(I3)  (WMh.)  Judidal  noticfl  court  hai 
Beveral  judfres.— State  t.  Kelcb,  1023. 
^»308  (Mont.)  Defendant  preaumed  imiocent. 
—State  V.  Pippi,  556. 

«s»335  (Idaho)  Where  issue  of  limitation 
raised  by  plea  of  not  gnil^,  time  of  commia- 
non  ot  offeoae  must  be  proved  by  state. — State 
T.  Steensland,  1080. 

<B)  F««t«  tm  lMV«  kbA  RelevKBt  to  laames, 
«iid  R«B  GectMS. 

^351(8)  (Kan.)  Attnnpts  of  defendant  to 
conceal  evidence  admissible  as&inst  bim. — State 
T.  Wilson.  618. 

«»35i(IO)  (Kan.)  Attempts  of  defendant  to 
destroy  evidence  admlsRible  against  him.— State 
v.  Wilson,  618. 

(C)  Other  OffeBaea.  and  Cbmraeter  of  Ac- 
evaed* 

«E»36B(I)  (Mont.)  That  defendant  received 
money  from  one  prostitute  admissible  in  prose- 
cution for  receiving  money  from  other  prosti- 
tute.—State  V.  Pippi,  556. 

4^369(15]!  (Mont.)  Testimony  as  to  other  of- 
fense admissible  to  show  identity. — State  v. 
Pippi.  556. 

«=»370  (Mont.)  Testimony  as  to  other  offense 
admissible  to  show  knowledge.— State  v.  Pippi, 
556. 

«=>37l(i)  (Mont.)  Testimony  as  to  other  of- 
fense admissible  to  show  intent. — State  v.  Pip- 
pi. 550. 

<S=>37I()2)  (Or.)  Defendant's  previous  efforts 
to  defraud  landowner  admissible  in  prosecution 
for  forgery— State  v.  Swank,  168. 
«Es»372(l)  (Mont.)  Testimony  as  to  other  of- 
fense admissible  to  show  system. — State  v.  Pip- 
pi, 656. 

(B)  Boat  «Bd  flccoadarr  and  Dononatra- 
tlTO  BvidOBoe. 

^400(2)  (OkLCrApp.)  What  constitutes 
best  e\-idence  of  former  conviction  in  court  of 
record  stated.— Halbert  v.  State,  604. 
<»=94(M(3)  (Wash.)  Identification  of  gun  of- 
fered in  evidence  held  sufficient.- State  v.  Jen- 
sen, 238. 

(P)  Admissions,  Declarations,  and  Henr- 
■ar. 

^406(5)  (Wash.)  Defendant's  admission  to 
officer  that  he  saw  complaining  witness  at  time 
and  place  where  crime  was  committed  held  ad- 
missible.—State  V.  Demas,  1001.- 
4=»409  <0r.)  Defendant's  admission  of  extra- 
neona  facts  does  not  require  preliminary  proof 
as  to  voluntariness. — State  v.  Wong  Wen  Teung 
349 

4=9419,420(2)  (Or.)  Transcript  of  state- 
ments made  to  prosecuting  attorney  by  wit- 
nesses not  admissible.— State  t.  Vee  Onck,  368. 

(GO  Aeta  aad  Deelnratlons  of  Conspirators 
and  Codefendonts. 

♦fs>424(l)  (Or.)  Declarations  of  conspirators 
after  commission  of  object  inadmissible.— State 
V.  Yee  Ouck.  363. 

«s>424(6)  (Or.)  Evidence  of  flight  of  cocon- 
spirator after  killing  held  admissible.— State  v. 
Yee  Quck,  863. 

(H)  Doonmentarr  Evidence  and  Ezoloston 
of  Parol  Evidence  Thereby. 

«=9438  (Cal.A|ip.)  Photograph  of  deceased 
taken  at  morgue  hekt  aAniasiUe.— Peoide  v. 

Saenz.  442. 

^st44i  (Or.)  Prosecutor  not  compelled  to  pro- 
duce transcript-  not  used  by  witness  to  re- 
fresh recollection.— State  v.  Yee  Guek,  363. 
4=s»44l  (Or.)  Notes  of  confession  not  paper 
relating  to  merits  of  action  which  pnnecator 
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b«  compelled  to  prodace.— State  v.  Brake, 

(I)  Opinion  ViTldeneo., 
4b»489  (Colo.)  Cross-examination  of  medical 
witness  in  prosecution  for  wife  mnrder  Im- 
proper.—McKee  V.  People,  649. 

(J)  TeatlmonT  of  Acconpllees  and  Code- 
fend  an 

^»507  ( I )  (Cal.App.)  Complaining  witness  not 
an  "accompbce"  in  policeman's  crime  of  asking 
bribe.— People  v.  Powell,  456. 
®=>510  (Or.)  At  common  law  conviction  may 
be  had  on  uncorroborated  testimony  of  accom- 
plice.—State  V.  Brake,  683. 
®=95ll(l)  (Or.)  No  precise  rule  for  quantum 
of  testimony  necessary  to  corroborate  accom- 
plice testimony. — State  v.  Brake,  583. 
^EsSl  I  (2)  (Or.)  To  corroborate  accomplice  no 
circumstance,  standing  alone,  need  tend  to  con- 
nect defendant  with  crime.--State  v.  Tambow, 
569. 

€=»5li(2)  (Or.)  Corroboration  of  testimony 
of  accomplice  must  connect  defendant  with 
crime.— State  v.  Brake,  S83. 

Corroboration  of  accomplice  need  not  be  of 
itaelf  sufficient  to  sustain  conviction. — Id. 

Evidence  held  sufficient  to  corroborate  ac> 
complice  testimony. — Id. 

«=35ll(3)  (Or.)  Corroborative  evidence  need 
not  be  direct.— State  v.  Brake.  583. 
9=»5II(4}  (Or.)  Mere  opportunity  not  suffi- 
cient   evidence    of  corroboration. — State  v. 
Brake,  583. 

€=>5II(5)  (Or.)  Association  with  accomplice 
sufficient  corroboration  of  accomplice. — State  v. 

Brake,  583. 

^=>5I  I  (6)  (Or.)  Possession  of  fruits  of  crime 
sufficient  corroboration  of  accomidice. — State  v. 
Brake,  563. 

(H)  Welffbt  and  Snfflctencr. 

^»5S3  (Okl.Cr.App.)  Jury  may  believe  state's 
witnesses  to  exclusion  of  defendant's  witnesses. 
--Oole  T.  State,  901. 

<8=»56l(l)  (CalJlpp.)  Reasonable  donbt  as  to 
fcuilt  snffident  for  acqnittal.r-People  t.  Rlccar- 

di,  448. 

«»564(3)  (Colo.)  Venne  need  not  be  proven 
by  direct  evidence.— Jones  v.  People,  626. 
€=>564(4)  (Colo.)  Evidence  sufficient  to  es- 
tablish venue  in  prosecution  for  statutory  rape. 
— ^ones  V.  People,  626. 

XI.  TIME  OF  TBIAI.  AMD  COHTIH- 
UANOE. 

^9586  (Wash.)  Granting  of  continuance  dis- 
cretionary.—State  V.  Wallace,  993.  ' 
«=:3594(3)  (Okl.Cr.App.)  Overrultng  motion 
for  continuance  in  manslauchter  case  on  ac- 
count of  absent  witnesses  held  not  error.— Fey- 
ton  V.  State,  151. 

<S=»598(2)  (Kan.)  Continuance  to  obtain  testi- 
mony properly  refused  where  no  dfligence 
shown.— State  v.  Wilson.  618. 
<^603(2)  (Wasb.)  Affidavit  in  support  of 
motion  for  continuance  held  Insufficient. — State 
V.  Wallace.  993. 

Xn.  TBIAI- 
(A)  Prellminaav  FMtecedlasn. 

«=9627>/3  (Or.)  DiBCOToiT  cannot  be  used  as 
a  mere   exploring  axpemtion.— State  v.  Yee 

Guck.  363. 

(B)  Oenrne  and  Condnet  ot  nrfal  la  Goa- 
eral. 

«=}64l(l)  (Cal.App.)  Defendant  in  jaO  enti- 
tled to  consult  counsel  without  presence  of  ob- 
jectionable third  persons.- Ex  parte  Rider,  966. 
«=»64l(3)  (Cal.App.)  Appointment  of  attor- 
ney for  defendant  on  failure  of  retained  attor- 
ney to  appear  ileld  proper/— People  Saoi^ 
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«s»C5l(l)  (Wuh.)  Whethn  Jarr  vhouia  be 
permitted  to  Tiew  scene  of  crime  diKretioDary. 
—State  V.  Demaa,  1001. 

Refusal  to  permit  jary  to  view  scene  of  crime 
held  not  abase  of  diacretion.— Id. 
«=>655(l)  (Mont.)  GoDrt  should  DOt  br  re- 
marks or  conduct  prejudice  defentoifs  eaae.— 
SUte  T.  Pippi,  660. 

(O)  RMMVtimt  mt  KrlteMe. 

«=>666(2)  (Wash.)  State  need  not  orodnce 
every  witness  named  in  information.— State  v. 

MuUer,  1047. 

e=!>S7»  (Ariz.)  General  offer  of  testimoay  In- 
sufficient if  Inadmissible  on  any  ground.— Sage 
T.  SUte,  533. 

«=9670  (OkLCrJlpp.)  Exclusion  of  evidence 
not  error  when  answer  not  shown. — Holmes  v. 
SUte,  508. 

<t=»675  (Wash.)  Cumulative  evidence  of  condi- 
tion of  defendant  on  day  of  crime  properly  ei- 
daded.— SUte  t.  McDonald,  1048. 

(B)  ATflmmenta  an4  Condvet  of  Coansel. 

«a»719(4)  (CalJkpp.)  District  attorney's  ref- 
erence to  letter  which  had  been  ruled  out  by 
court  held  improper.— -People  v.  Saenz,  442. 
4=^720(6)  (Kaa.)  Counsel  in  summing  up  case 
may  draw  reasonable  inferences  from  eTidence. 
—SUte  v.  Wilso'n,  618. 

«s»720(6)  (Mont.)  GouQsel  permitted  to  dis- 
cuss  evidence  in  light  most  favorable  to  his  con- 
tention.—State  V.  Pippi,  556. 
«=»720(9)  (Oki.Cr.App.)  County  attorney  may 
draw  conchisions  from  evidence  favoring  sUte'a 
theory  although  weak.— Beaaon  t.  State,  792. 

(P)  Pr«viBe«-of  Cowrt  and  Jury  Im  0«m> 
•ral. 

«a»739(4)  (OkLCrJkpp.)  Submission  of  plea 
of  former  jeopardy  to  jury  proper,  where  fact 
questions  raiaed.— ^telbert  v.  State,  604. 
*=»74I(l>Weight  of  evidence  for  the  jury. 
— (CaLApp.)  People  T.  Riccardi,  448; 

(Okl.Crjlkp|i.)  Gray  v.  SUte.  603. 
«s>74l(5)  (Or.)  Weight  of  corroborating  tes- 
timony ia  for  the  Jury.— SUte  t.  Brake,  6^. 
«S97420)  <Cal.App.)  Credibility    of  witness 
for  jury.— People  v.  BitH»rdi,  448. 
«s»757(l)  (Okt.Cr.App-)  Trial    court  should 
not  indicate  whom  jury  are  to  beliere  or  lUs- 
beUeTe.r-Oole  T.  State.  901. 

(O)  XeeeMttTt  Reavlaitea.  smA  IvSeleMer 
of  laatrwotlona.  '- 

4=»778(4)  (CalpApp.)  Instructions  on  burden 
of  proof  held  sumeient.— People  v.  Biccardi, 
448. 

«s»782(l3)  (CaLApp.)  Requested  Inatmction 
as  to  proving  defense  keld  misleading.— People 
V.  Riccardi,  448. 

4o789(2)  (Kan.)  Inatmction  as  to  reasona- 
ble doubt  held  not  erroneous.— SUte  v.  Wilson, 
618. 

«»798y2  (Cal.App.)  Instruction  defendant 
charged  with  extortion  and  bribery  might  be 
found  guilty  or  not  gunty  on  either  count  or 
both  held  erroneous. — People  v.  Powell,  456. 
«=»804(3)  (Wash.)  Instruction  that  jvy  has 
nothing  to  do  with  punishment  need  not  be  in 
writing.— SUte  v.  Jensen.  238. 
«s38m(3)  (Okl.Cr.AppT)  Repetition  of  role  as 
to  reasonable  doubt  not  necessary  in  every 
paragraph  of  instructions.— Cole  v.  State,  901. 
«»8ll0)  (Moat.)  Refusal  of  instructions 
singling  out  for  comment  particular  parts  of 
testimony  held  proper.— SUte  v.  Pippi,  SSQ. 
^814(8.9)  (tikl.Cr.App.}  Refusal  not  error 
when  not  warranted  by  evldene&— H^mea  t. 
SUte,  608. 

<t=3822(l)  (Kan.)  Instructions  must  b«  con- 
sidered as  a  whole.— SUte  v.  Wilson,  618. 
^s>822(l)  (Oki.Cr.App.)  Technical  incom- 
pleteness of  instruction  not  error  when  in- 
structions as  a  whole  favor  defendant— Har- 
riwm  T.  SUte,  611. 


4b»822(I)  (Okl.Cr>pp.)  General  charge  fair- 
ly covering  case  not  bad  because  some  instrue- 
tions  are  inartificially  drawn.— Humand  t. 
SUte,  787. 

«s»822(l)  (Or.)  Instruction  not  prejudicial 
when,  considering  charge  as  whole,  the  jary 
should  not  have  been  misled. — State  ?.  Tum- 
bow,  669. 

<8=»823(2)  (Oki.Cr.App.)  Instruction  held  not 
invasion  of  province  of  jur;  as  to  credibility  of 
witnesses.— Cole  v.  State,  901. 

(H)  Reaueata  for  Instrnctlons. 

«»82S(t)  (Kan.)  Elaboration  of  icstructiona 
must  be  requested.— State  v.  Wilson,  618. 
>S=>829(i)  (Okt.Cr.App.)  Inatnictions  covered 
by  general  <marge  properly  refused.— Holmes  v. 
SUte,  508. 

(J)'  CastodT,  OoKduot.  and  Deliberation* 
of  Jury. 

^=»854(1)  (Wash.)  Separation  of  jury  with- 
out defendant's  consent  reversible  error.— SUU 
V.  Iio  Fora, 

Zm.  lI€»nON8  FOB  NEW  TBIAL 
AHm  IN  ABBEST. 

^=»9I9(3)  (Ariz.)  Whether  improper  argu- 
ment influenced  verdict  must  be  left  to  discre- 
tion of  trial  court. — Sage  t.  State,  538. 
^»938(l)  (Wash.)  Denial  of  new  trial  held 
proper.--SUte  v.  McChesney,  221. 
«=>94in)  (Wash.)  Denial  of  new  trial  for 
cumulative  evidence  of  alibi  held  not  error.— 
SUte  V.  Parker,  229. 

^=3970(7)  (Kan.)  Information  reasonably 
<dear  is  aofficient  as  against  motion  in  arrest. 
—State  r.  Hatsel.  887. 

XXV.  JVDQMBWr,  BEWTEKCB,  'AND 
FXNAI.  COMMITMENT. 

^999(2)  (Okl.Cr.App.)  Trial  judge  must  ap- 
point day  for  execution  of  death  sentence  and 
direct  delivery  of  defendant  to  warden. — In  re 
Opinion  of  the  Judges,  149. 
^=31001  (Okl.Cr.App.)  Until  appeal  from  aen- 
tence  of  death,  court  cannot  suspend  execution. 
— In  re  Opinion  of  the  Judges,  149. 
^=»1003  (Okl.CrJ\pp.)  After  person  aentenced 
to  death  has  been  delivered  to  warden,  court 
may  not  extend  time.— In  re  Opinion  of  the 
Judges.  1^. 

XV.  APPEAI.  AND  EBROB.  AND 
OEBTIOBABI. 

(A)  Form   of   Remedr.  Jarladlottoa,  mnd 

Rlvlit  of  Revletr. 

^=s>iOli  (Cal.)  Superior  court  affirming  judg- 
ment of  justice's  court  held  not  without  juris- 
diction, so  that  certiorari  would  not  lie. — Cul- 
ver V.  Superior  Court  of  Alameda  County,  1056. 
4=31014  (Cal.)  Appealed  judgment  of  police 
court  not  reviewable  by  certiorari. — Roberts  v. 
Police  Court  of  Ctty  and  Ooon^  of  San  Fran- 
dsco,  1063. 

(B)  ProMMtBtloB  and  Koaerratlon  Ik  Iiovr* 
or  Conrt  of  Grovada  of  Horlow. 

^1030(2)  (Wash.)  Objection  that  constitQ- 
tional  righta  were  invaded  by  obtaining  evidence 
unlawfully  too  late  after  beginning  ox  action, — 
SUte  V.  Hennessy,  211. 

<^I035(3)  (CaLApp.)  Misconduct    of  court 
should  be  inucediately  called  to  court's  atten- 
tion.—People  V.  Riccardi,  448. 
«S9I036(2)  (Wash.)  Error  cannot  be  predi- 
cated on  cross-examination  to  which  all  objec- 
tions were  sustained. — State  v.  Jensen,  238. 
4»I037(I)  (Wash.)  Improper    remarks  not 
considered  in  absence  of  objection  and  request 
for  instraction. — State  v.  Muller,  1047. 
€=3l043(3)  (Ariz.)  General  offer  of  testimony 
held  not  sustainable  on  appe&l,  on  specific 
grounds— Sage  y.  State,  588. 
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^»I044  (Or.)  Objecti<in  to  idgoatiire  to  and 
Indoi'temeDt  on  in£ctmait  not  STailable,  in  ab- 
sence of  motion  to  quasb^State  Bwank,  168. 
9=»(045  (Or.)  Misconduct  ot  counsel  not  con- 
sidered in  absence  of  ruling  on  exception  there- 
to.—State  T.  Wong  Wen  Teung,  349, 
Error  must  be  predicated  on  ruling  of  court. 

^i059(2)  (Wash.)  Specific  exception  tbat  in- 
struction was  not  io  writing  must  be  taken 
below.— State  v.  Jensen.  238. 
4e»I066  (Idaho)  Failure  to  save  exceptions  to 
denial  of  new  trial  constltutea  waiver^— State 
T.  Subisaretta,  625. 

(C)  FroceedlnffB  fop  Transfer  Of  CnnaCt 

and  BCcet  Thereat. 

«S9l068'/2  [New,  vol.  13  Kfly-No.  Seriesl 

(Okl.Cr.App.)  Statutory  method  of  ap- 
peal mast  be  followed— Gunter  v.  State,  14S. 
iS=»l069(l)  (Okl.Cr.App.)  Defendant  ma?  ap- 
peal as  matter  of  right  within  six  months. — In 
re  Opinion  of  the  Judges,  149. 
^=»I079  (OkLCrJ^pp.)  Appeal  diBmieaed  Trtien 
summons  in  error  not  wBived.— Ounter  r.  State, 
148. 

<^I08I  (OkLCrJipp.)  Appeal  dismltaed  when 
notice  of  appeal  not  aerrea^-^hinter  t.  State, 

14a 

(D)  Record  and  Proeeedlas*  Not  la  Reo- 

ord. 

«=9l088(l)  (Cal.A|ip.)  Statements  in  brief  not 
part  of  record. — People  v.  Saenz,  442. 
^=31091  (19)  (Idaho)  Objections  must  be  ijre- 
sentedJn  bill  of  exceptions. — State  v.  Subisa- 
retta, «25.  _ 
4»llll(5)  (CaLApp.)  Clerk's  minutes  held 
to  control  reporter's  transcript— Peoplfi  T.  Ric- 
cardi,  448. 

(O)  Review. 
1 134(3)  (Or.)  Brror  as  to  rnlinK  admitting 
codefendant's  testimony  held  an  academic  ques- 
tion.—Sute  T.  Shee  Fong,  369. 
^=>l  137(5)  (Or.)  EIrror  as  to  ruling  admitting 
codefendant's  testimony  held  invited. — State  t. 
Shee  Fong.  869. 

«K»fl4l(l)  (Wash.)  Error  not  presumed  on 

appeal.— State  \.  Muller,  1047. 

9=91141(2)  (Cal.App.)  Actiw  of  trial  court 

presumed  regular  and  correct — People  v.  Saenz, 

442. 

«=3l  144(3)  (CaLApp.)  Order  dismissing  for- 
mer information  presumed  to  state  rensoos  in 
absence  of  record.— People  v.  Saenz.  442. 
®=9l144(l8)  (Cal-App.)  Aesnmed  that  motion 
in  arrest  of  judrment,  If  made,  was  denied.— 
People  V.  Oavin.  436. 

(g=»l  144(19)  (CaLApp.)  Btatmenta  In  brief 
not  -part  of  record  ana  not  presumed  tnie.— 

People  V.  Saenz,  442. 

<S=»t  159(2)  (CalJ^pp.)  Fox  appellate  coort  to 
disturb  conviction  it  must  be  without  eviden- 
tiary support- People  v.  Newsome,  938. 

159(3)  (Colo.)  Questions  of  disputed  fact 
are  for  the  }ury.— Jones  v.  People,  626. 
4ss>il59(3}  (Okl.Cr>pp.)  Verdict  supported 
by  conflicting  evidence  not  disturbed.— Mumand 
V.  State.  787. 

159(3)  (Okl.Cr.App.)  Conviction  on  con- 
acting  evidence  not  disturbed,  where  supported 
by  evidence.— Cole  v.  State,  901. 

159(4)  (Mont.)  Court  will  set  amde  ctm- 
viction  based  on  incredible  testimony.— State  v. 
Pippi,  5.'56. 

«S9|  159(5)  (Ariz.)  Conviction    sustained  by 
evidence  condnsive.^Sage  v.  State.  533. 
«=a|166(l)  (Wash.)  Besettiog  of  case  with- 
out notice  cured  by  resetting  with  notice. — 
State  V.  Wallace,  903. 

«=>1 166(4)  (Wasb.)  Denial  of  motion  for 
change  of  venue  becauae. of  local  prejudice  held 
not  available  error  on  appeaL— State  v.  Muller, 

1047. 

«=9|  166i/gt(e)  (Wash.)  Denial  of  challenge  to 
Juror  for  cause  not  noli  error  where  record 
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does  not  show  prejudice  to  appdhmt— State 

Muller,  1047. 

166i/s(l2)  (Cal-App.)  Court'a  statement 
'held  not  prejudidal  misconduct— People  t.  Bic- 
cardi,  448. 

«=s>ll67(S)  (Wash.)  Opening  statement  and 
evidence  A«Id  to  have  cured  error  in  overroUng 
motion  to  strike  out— Stata  T.  Parker,  228. 
®=>f  169(1)  (Wash.)  Admission  of  revolver  in- 
sufficiently identlflea  held  hannla8.-^tate  v. 
Jensen,  23S. 

1^(12)  (Or.)  Defendant's  statement  that 
he  bad  previously  been  confined  in  jail  without 

firoof  that  statement  was  voluntary  held  harm- 
ess.— State  V.  Wong  Wen  Teung,  349. 
«=>ll70'/2(6)  (Wash.)  Error  cannot  be  predi- 
cated on  cross-examination  to  which  all  objec- 
tions were  sustained.— State  T.  Jensen,  238. 
9=»II7I(I)  (Ariz.)  Improper  arjgument  to  be 
reversible  error  must  M  prejndunal.— Sage 
State,  533. 

173(3)  (Kan.)  Failure  to  instruct  as  to 
attempt  not  error  where  conviction  of  complet- 
ed crime  justified  by  evidttice. — Stata  v.  David- 
son, 861. 

^=31175  (Mont.)  Defendant  cannot  complain 

of  not  having  been  convicted  of  a  more  serious 
crime. — State  v.  Pippi,  656. 
$=:»II89  (Cal.)  Errors  of  police  court  not  re- 
viewable on  -writ  to  Bupenor  eonrt  after  ap- 
peal.—Roberta  V.  Police  Court  .of  Oltj  and 
County  of  San  Francisco,  10B8. 

Exercise  of  appellate  jurisdiction  bf  superior 
court  not  reviewable. — Id. 

(H)  Determlnatlan  aad  DlsposlUoa  af 
Cause. 

<9=9li86(l)  (Ariz.)  No  reversal  for  aeveritr 
of  sentence.-~Sage  v.  State,  58S.' 
«=»l  186(4)   (Cal-App.)  Technical  defecta  in 
information    not    misleading    defendant  not 
ground  for  rsversal.— People  v.  Gavin,  436. 

1186(4)  (Cal.App.)  District  attorney's  im- 
proper remark  in  ar^ment  to  jurr  held  not 
ground  for  reversal.— People  .v.  Saens,  442. 
«=3|  186(4)  (Caljl^pp.)  Error  in  prosecutioa 
for  extortion  and  bribery  harmleBS.- People  v. 
Powell,  456. 

^1186(4)  (Okl.Cr.App.)  Conviction  not  re- 
versed when  there  has  oeen  no  miecarriage  of 
justice. — Holmes  v.  Stat&  506^ 
<S=»1 186(4)  (Okl.Cr.App.)  Repetition  of  rule 
as  to  reasonable  doubt  not  necessary  in  every 
paragraph  of  instructioDs  io  view  of  Rev.  Laws- 
3910.  §  6005  — Cole  v.  State,  901. 
«=»l  186(4)  (Or.)  No  reversals  for  errors  not 
affecting  substantial  rights.— State  v.  Tee  Guck,. 
363. 

XVI.  SU00ES8IVE  OFFENSES  AKD 
HABITUAl  CKXamVAXS. 

1 204  (Wash.)  Sentence  after  conviction  of 
grand  larceny  not  essential  to  information  for 
being  an  habitual  criminal. — State  7.  Eelcb, 

1023. 

Prosecution  for  being  an  habitual  criminal  is- 

an  independent  and  not  6uinulative  proceeding. 
—Id. 

Any  one  of  superior  judges  for  county  could 
pass  sentence  on  conviction  pt  b«inff  hahitnal 
criminal.— Id- 

XVU.  PmnSHMENT  AKD  FBEVEW- 
TZOir  OF  OBUCE. 

<S=s>l2l3  (Wash.)  Syndtcalism  statute  does  not 
provide  cruel  and  unusual  punishments. — State 

v.  Heonessy,  211. 

®=>I2I7  (Kan.)  Penalty  imposing  imprison- 
ment at  hard  labor  not  different  from  one  not 
mentienffig  labor-— In  ra  Danton,  961. 

Punishment  at  "hard  labor"  merely  means- 
compulsory  labor-— Id. 

CUSTOMS  AND  USAGES. 

®=3l8  (Or.)  Custom  pdmissible  to  explain 
terms  of  contract,  though  not  jdnded.— Xraka 
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liomber  Co. 
378. 


T.  Lrstul-StDTdand  Lamber  Co., 

DAMAGES. 

I.  jlTATUBS  AlfD  OBOtTlfBS  DET  OEN- 
ERAI- 

«=>6  (CalJ^pp.)  Amotmt  of  damaces  by  com- 
mingled dust  from  cement  irorka  may  be  es- 
timated.—California  Orange  Co.  v,  Birerside 
Portland  Cement  Co.,  604. 

Estimate  of  damages  proper  when  actionable 
injury  is  indiBtinguiahable  from  other  injury.— 
Id. 

m.  GROinrDS  aicd  suBjEOTfl  or 

OOBCPEN8ATOKT  DAMAOSS. 

<A1  Dlreet    or    Rvmot*.    Coatlmffent,  or 
ProapeottT«,  ComacweBcea  or  Loaava. 

«=3>4Q(2)  (Kaa.)  Expected  profita  from  aale 
of  oil  and  gas  lease  not  recoverable  where  not 
within  the  contemplation.— Artwein  r.  Umk, 

vn. 

(B)  Aggrawtloa,  MltlvatlOBr  ud  B«dve- 
tloo  of  Iioaa. 

4=»60  (Wash.)  Benefit  to  land  from  material 
washed  thereon  not  considered  in  detemuning 
decrease  in  market  ralue  from  flooding.— Cald- 
bick  T.  Harysville  Water  &  Power  Go.. 

IV.  UQUIDAT^  DAMAOEB  AMD 
PENALTIES. 

«»8I  (Cal^App.)  Forfeiture  of  deposit  for 
rent  not  enforceable  when  damages  not  incap- 
able of  definite  calculation.— Parish  t.  Stude- 
baker.  721. 

VII.  INADEQUATE  AND  EXCESSIVE 
DAMAGES. 

«s>l32(2)  (Cat.)  ¥4,000  for  painful  and  prob- 
ably permanent  injones  not  exceann.— Uther- 
bury  T.  Kimmet,  060. 

^132(6)  (Wash.)  Sl,750  for  permasrat  in- 
jury to  boy's  foot  h«Ia  not  excessive. — Hutchins 
T.  School  Dut.  No.  81  of  Spokane  Coun^r. 

Vm.  PLEADING,  EVIDENCE,  AND 
ASSESSMENT. 
(C)  Pro«e«dlnKa  for  Aas«Bsment. 

^^210(2)  (Wash.)  Instruction    should  limit 

f'lry  to  amount  shown  to  have  been  sustained 
y  undisputed  evidence. — Caldbick  v.  Marysville 
Water  &  Power  Co.,  1027. 

Instruction  should  limit  amount  recorerable 
to  that  shown  by  evidence.— Id. 

DEATH. 

n.  ACTIONS  FOR  CAVSINO  DEATH. 
(A)  Klsht  of  Actioo  and  DefcnMa. 

^^11  (Art2.)  No  right  of  action  at  common 
law— In  re  Lister's  Estate^  1113. 

Statute  creates  new  action.— Id. 
4=»I8(3)  (Cal.Ap|l.)  Action  lies  regardless  of 
dependency.— Fong  Lin  v.  Probert,  437. 
^=»32  (Cal.App.)  Action  lies  for  benefit  of 
nonresiiJeiit  Kiirv!\'iT!.£:  wife  and  fh II 'Iron. — ^Fong 
I^in  V.   ProlxTt,  4o7. 

ID)  flendlnK  and  Bvldenoe. 

®=>&8(f)  (Cat.App.)  Presumption  of  due  care 
controvertible. — Diinne  v.  nines,  •27G. 
«s>58(2)  (Cal.)  Son'a  benefit  to  parents  pre- 
sumed to  continue  during  motlier's  survivor- 
ship of  fatlicr.— Pnrsons  y.  Easton.  419. 
^=364  (Cal.App.)  Tt'^tiniony  of  invalid  mother 
suiu^  for  death  uf  adult  daughter  to  nature 
of  witness'  ailments  admissil>le. — Meier  v.  Goid- 

m  SMtt^AatvXov/OormaattAiv^Da.  .lu 

(B) 

<9=>82  real 

ed  rfifld  not 
410. 


(f)  (Cal.)  Bipectaiicr  Vl  life  consider- 
ed in  fixink  damages  to  parents.— Parsons  t. 

Easton,  419. 

4=>88  (Cal.)  Damages  recoverable  for  loss  of 
society  havmg  pecuniary  value.— Parsons  v. 
EastOQ,  419. 

$=>d5(2)  (Ariz.)  Measure  of  damages  to  es- 
tate stated.— Arizona  Bioghampton  Copper  Co. 
T.  Dickson,  038. 

«»99(4)  (CaI.A|ljl.)  $5,400  not  excessive  al- 
lowance to  surviving  wife  and  children.— Fong 
Lin  V.  Probert.  437. 

«=>99(5)  (Caif.)  96.000  damages  for  death  o( 
mentaUy  defecbre  adult  ion  A«Id  exeesslTe.— 
Parsons  r.  Baston,  410. 

^99(5)  (CalJ^pp.)  $6,000  not  excessive 
award  for  death  of  adult  daughter.— Meier  v. 
Qolden  State  Auto  Tour  Corporation,  290. 

(F)  TriMl,  JtmMmmtmt,  mm*  Kevlew. 

^»IIM(4)  (CalApp.)  Instruction  that  jury 
could  consider  pecuniary  loss  to  family  not  er* 
roneoue. — Meier  v.  Golden  State  Auto  Tour 
Corporation,  290. 

4=>I04(6)  (CalJ^pp.)  Instruction  on  recovery 
for  death  of  adult  daughter  injured  after  Inter- 
locutory decree  of  mvorce  keld  sufficient. — 
Meier  t.  Golden  State  Anto  Tour  Corporation, 
290. 


DEEDS. 


See  Mortgages. 


I.  REQUISITES  AND  VAUDTTT. 

(D)  'ooUTOrr. 

^>M  (Cal>|ip.)  Delivery  essential.— Neely  v. 
Buster,  736. 

®=356(6)  (Cal.App.)  Delivery  must  be  In  life- 
time of  grantor.— Neely  r.  Buster,  736. 
e=>58(3)  (Cal.App.)  Leaving  with  attorney 
ibeld'deliveiT  to  grantee.- Neely  t.  Buster,  736. 
«=96l  (CarAppI)  Delivery  to  third  person 
who  delivers  to  grantee  after  grantor's  death 
ia  sufficient. — Xeely  v.  Buster,  736. 
^»65  (Cal.App.)  Grantee's  assent  to  deed  de- 
livered to  third  person  relates  to  time  of  de- 
livery.—Neely  T.  Boater,  786, 

m.  OONSTRUCmON.  AND  OPEBA- 
TION* 

(A)  General  Rvlea  of  ConatrnatloB. 

4t=>93  (Colo.)  Actual  intent  controls.- MUIage 

V.  Churchill,  107. 

(C)  Batatea  utf  Interesta  Oremted. 

^124(3)  (Colo.)  Written  clause  after  de- 
scription of  premiaes  held  not  to  destroy  fee- 
simple  estate  preriously  granted^MiUase  v. 
Churdim,  im. 

(B)  Conditions  and  Heatrlatlona. 

9»I55  (CalApp.)  Forfeiture  In  event  of  de- 
fault held   sufficiently  expressed.- Miller  t. 

Shaw.  743. 

nK  v1£adihg  and  evidence. 

(g==>208(6)  (CalJKpp.)  Evidence  Md  to  show 
acceptance  by  grantee  darinc  ^antor'#  life- 
time.—Neel^  T.  Buster,  736. 

DESCENT  AND  DISTRIBUTION. 

S^e  Esccuto»  and  Administratoia;  Wills. 
Z.  NATURE  AND  COURSE  IN  OEN- 

TgHAT., 

(Cat.)  Separate  property  of  husband 
^.to  bin  heirs  on  sarririnc  wifa's  death, 
i'  Estate.  674. 
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III.  BIGHTS  AHD  LIABIUTIEB  OF 
HEIB8  AHB  SISTRIBUTEEI. 

(A)  X«<iu-«  mnA  EMtablt«Itntent  of  Rl^lit* 
In  Oenenl. 

•s»80  (Utah)  SUtates  do  oot  preTent  retainer 
aa  at aiDst  heir  indebted  to  eatata.— In  re  Bei- 
aer'a  Bitate,  317. 

(O  Dslits  mt  IntMtet*  iBevmlmmeaa 

4=»I39  (Okl.)  Claim,  not  enforceable  until 
l^ter  adnilnUtratlon,  may  be  collected  b;  direct 
action  againat  heirs.— O'Keill  v.  Lauderdale, 
121. 

DISMISSAL  AND  NONSUIT. 

Hte  Appeal  and  Brror,  ^7^-802;  Trial,  •=» 
165. 

n.  IWOXiUHTABT. 

^==*47  (CaLApp.)  Motion  for  nOnsuit  as  to  ele- 
ment of  damages  in  action  for  death  properly 
denied.— Meier  v.  Golden  State  Aoto  Tour  Cor- 
poration, 290. 

4=»53(l)  (Moat.)  Failure  to  enter  jtidcment 
within  six  months  after  default  entered  held 
not  within  statute  as  to  dismissal.— SmotJier- 
man  v,  Christianson,  HOC 
^=>60(l)  (Mont.)  Cause  may  be  diamlased  for 
plaintiff's  failure  to  prosecute.— Smotherman  v. 
Ghriatianaon,  1106. 

DIVORCE, 
n.  OBOir^iDS. 

«937(20)  (Or.)  Desertion  established  by  re- 
fusal of  Intercourse  while  living  under  same 
roof.— Baker  r.  Baker.  347. 

m.  DEFENSES. 

4»56  (Cal.)  "Consent  separation"  immateri- 
al by  reason  of  subsequent  refusal  to  cohhbit. 
— Howdershell  t.  Howdershell,  732. 

IV.  JVBUDIOnOM,  PSOCEBDIKOSt 

AND  BEIiIEF. 

(Dj  BlTldenoc. 

^»I36  (Cal.App.)  Separation  by  consent  not 
shown.— Ib>wder8he]|.  t.  Howdershell,  732. 

<F)  JudvMvat  or  Deev««. 

*=>I72  (Cat.App.)  Judgment  for  wife  in  her 
actiop  for  separate  maintenance  res  Judicata 
in  husband's  subsequent  action  for  divorce. — 
Helpling  t.  Helpling,  71S. 

(O)  A]»pml. 

^=3l84(G)  (Or.)  Decision  of  trial  judge  on 
conflicting  evidence  given  great  weight.— Stout 
V.  Stout,  168. 

«=»I84(8)  (Or.)  Decree  on  conflicting  evi- 
dence, dUmisBinf  both  complaint  and  cross-ball 
baaed  on  cruelty,  will  be  affirmed^Farber  v. 
Farber,  346. 

84(10)  (Cal,)  Finding  as  to  adultery  not 
disturbed.— Meyer  v.  Meyer,  387. 
Finding  as  to  connivance  conclusive.- Id. 

y.  AUXONT,   Al.rOWANOEg.  AND 
-SlSFOSmON  OF  PBOFEBTT. 

«=3227([)  (Cal.)  Where  motion  for  attorney's 
fees  is  continue^  allowance  in  decree  must  be 
based  on  needs  of  wife  at  beginning  of  action. 
—Meyer  v.  Meyer.  387. 

^»240(2)  (Moat.)  Share  of  property  awarded 
to  divorced  wife  not  absolutely  fixed.— Cum- 
mins V.  Cumioins,  1031. 

«=3240(4)  (Moat.)  Court  held  to  have  ezer- 
daed  discretion  in  distributinc  proper^.— Cum- 
mins V.  Cummins,  lOSt. 

^240(5)  (Cal.)  $18,000  alimony  to  wife  with 
seven  children  assigned  from  community  «state 
Aeld  not  excessive.— Meyer  t.  Meyer,  387. 


^256  (Cal.)  In  case  of  husband's  adultery, 
wife  may  be  allowed  a  sum  made  a  charge 
against  the  community  property.- Meyer  v. 
Meyer,  887. 

«»275(2)  (Wash.)  Husband's  conveyance  pri- 
or to  divorce  held  fraudulent.— Ooulette  v.  Goii- 
lette,  1045. 

«=>^2  (Cal.)  Objection  to  allowance  of  attor- 
ney's fees  should  be  made  in  trial  court.— Mey- 
er V.  Meyer,  387. 

«=3286  (Mont.)  Distribution  reversed  only 
for  court's  misconceiving  or  miaapplyinff  discre- 
tion.— Cummins  v.  Cummins,  1081. 
«=>286  (Nev.)  Finding  of  trial  court  on  con- 
flicting evidence  cosdnaive.— Lombwdl  t.  Lom- 
bardi,  93. 

€=3286  (Or.)  Decree  for  alimony  mnat  ataud 
unless  unjust.— Stout  v.  Stout,  loS. 

VX.  CUBTODY  AND  SUPPOBT  OF 

GHIZ.DREN. 

«=3300  (Mont.)  Mother  should  not  be  allowed 
to  take  infant  out  of  jurisdiction  on  promise 
to  return  With  it  for  trial.— State  r.  District 
Court  of  First  Judicial  Dist  In  and  for  Lewis 
and  Clark  Coun^,  54». 

«=>303(2)  (Wash.)  Children's  welfare  is  a 
paramount  consideration  in  deciding  custody. — 
Ericson  v.  Ericson,  234. 

«=?303(3)  (Wash.)  Petition  charging  mental 
incapacity  to  rear  diildren  requires  hearing  on 
merits.— Ericson  v.  Ericson,  ^4. 

Indefinite  petition  Cor  modification  of  custody 
order  may  bo  amended.— Id. 


DRAINS. 

I.  ESTABUSHMENT  AND  MAIN- 
TENANOE. 

«=»49  (Cal>pp.)  Facta  presented  held  to 
show  equity  jurisdiction  in  suit  to  foreclose  lien 
for  material,  regardless  of  amount  involved.— 
L.  W.  BUnn  Lumber  Co.  v.  Pioneer  Drainage 
Dist..  760. 

Amount  due  from  county  drainage  district 
held:  sufficient  fund  for  equitable  junsdicUoo  in 
suit  to  foreclose  liea  for  material. — ^Id. 

Directors  of  drainage  diatrict  peraonally  lia- 
ble for  riolation  of  stop  notices  aenrad  by  ma- 
terialman.—Id. 

Lumber  consumed  in  constructing  a  ditch 
iteld  a  part  thereof. — Id. 

Drainage  district  directors  Itetd  personally 
liable  for  paying  contractor  after  stop  notices 
from  materialman. — Id. 

«BaS5  (Kaa.)  Stipulation  as  to  character  of 
stone  to  be  used  in  riprap  work  may  be  waived. 
— Kaw  Talley  Drainage  IMat.  of  Wyandotte 
County  T.  lUasonri  Pae.  By.  Go.,  863. 

DRAMSHOPS. 

Sea  Intoxicating  Uquors. 

DUE  PROCESS  OF  LAW. 

Sea  Constitutional  Law,  «s>206-ji88. 

EJECTMENT. 

X.  BIGHT  OF  ACTION  AND  DE- 
FENSES. 

«s>9(3)  (Okl.)  Plaintiff  must  recover  on 
strencth  of  hla  own  title.-^tanr  t.  Thompaon, 

75a 

in.  FLEADINO  AND  EVIDENCE. 

4ts»65  (Cal.)  Complaint  held  to  sufficiently 
show,  aa  against  general  demurrer,  '"w'f'nr  c% 
valid  decree  of  distribution  of  estate. — Laplqae 
V.  Walsh.  296. 

^=>8I  (Dr.)  Plaintiff  mast  prove  defandant^a 
possesalon,— Daytw  t.  Fenno,  UM. 
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4sa>90(2)  (Or.)  Deed  nai^jc  plaintiff  u  gran- 
tee adnuBBtble.— Dayton  t.  Fenno,  154. 

IV.  raiAX.  JITDOMEHT.  BKFOBOE- 
MXHT  OF  JPDQMEWT,  AND 
REVIEW. 

4»I06  (Or.)  Direction  of  verdict  for  plain- 
tiff improper  in  Tiew  of  evidence.— Dayton  v. 
Fenno,  151. 

ELECTIONS. 

I.  BIOHT  OFSUFFBAOE  AND  BEOU- 
IJVTION  THEREOF  IN  GENERAL. 

^s>\  (Nov.)  fiight  to  vote  is  a  political  priv- 
ilege and  not  an  inherent,  unqualified  personal 
rigbt^In  re  Walker  Biver  Irr.  Diit.,  S27. 
4^7  (Nev.)  Constitutional  provision  as  to 
right  to  vote  construed— In  re  Walker  River 
Irr.  Diet.,  327. 

Vn.  BAXXOTS.  . 

«=s>l80(2>  (Nev.)  Meaningless  impressioB  in- 
validates ballot.— -James  v.  Stern,  1104. 
4»I94(3)  (Nsv.)  "Diatingoiahing  mark"  must 
be  made  debberately  and  as  a  means  oC  Identi- 
fying.-—James  T.  Stem,  1104. 

194 (4)  (Nev.)  Use  of  stamp  to  make  angle 
instead  of  cross  is  "distinguialiiDg  mark.'  — 
James  v.  Stern,  1104. 

Doable  cross  in  obvioua  attempt  to  retrace 
cross  not  "distinguishing  mark." — Id. 
^s>l94(9)  l[Nev.)  Attempt  to  erase  cross  Is 
"distingnishing  mark."— James  v.  Stem,  1104. 
«»lft4(IO)7Nev.)  Blot  held  not  "diatlngnish- 
ing  mark."— James  v.  Stem,  1104. 

Z.  CONTESTS. 

•e»30S(7)  (Nev.)  Whether   mark   is  distin- 

Saishing  is  question  of  fact  on  which  decision 
elovr  is  coiKilusiTe.— James  t.  Stem,  1104. 

EMBEZZLEMENT. 

<S=»6  (Caljtkpp.)  ConvtCtion  of  embezzlement 
by  person  to  whom  check  had  been  delivered 
field  proper.- People  v.  Riccardi,  448. 
9s>32  (CaJ.App.)  Indictment  charging  embea- 
zlement  by  a  "bailee"  sufficient  to  charge  em- 
bezslement  by  agent.— People  v.  Kiccardi,  448. 

Indictment  need  not  allege  nature  of  bail- 
ment.— Id. 

«=M4(S)  (CalJVpp.)  Evidence  held  to  austain 
'convictitHL— People  v.  Biccardi,  448^ 

EMINENT  DOMAIN. 

I.  NATVRE.  EXTENT.  AND  DEUEOA* 
TION  OF  POWER. 

^»2(I0)  (Cal.)  Ordinance  fixing  rates  httd 
confiscatory.— fnion  Hollywood  Water  Oo.  T. 
City  of  Los  Angeles,  65. 

4s>56  (Wash.)  Existence  of  other  route  held 
not  to  ffisprove  necessity  for  new  ditch. — State 
y.  Superior  Court,  Kittitas  County,  1051. 

m.  PROGEEDINOS  TO  TAKE  mOP- 
ERTT  AND  ASSESS  OOH- 
PENSATION. 

^>I7I  (Wash.)  Evidence  of  damage  held  not 
to  defeat  right  to  condemn  to  carry  extra  wa- 
ter through  ditch.~State  v.  Superior  Court, 
Kittitas  County,  1051. 

93>f94  (CalJVpp.)  Plaintiff  entitled  to  amend 
description  of  lands  sought  to  be  condemned.— 
Yolo  water  &  Power  Co.  v.  Edmands,  463. 

EQUAL  PROTECTION  OF  THE  UWS. 

3e«  Oonatitutional  Lnr.  «=»280. 

EQUITY. 

See  Cancellatioo  of  Instruments;  Injunction: 
^rtition;  Quieting  Title;  Iteformation  of 
InatrameDts;  Spedflc  Performance;  Subro- 
gation; Trasta. 


KAZIKS. 

(A)   IfBtRre,  Gronntia,   SBbJeets^  an  A  Bx- 
tent  of  Jarladletton  in  G'eneral* 

(Or.)  Opposing  claims  alone  not  ground 

for  jurisaiction.— Hnneen  v.  Day.  344. 
®=>39(l)  (Or.)  Will   retain  jurisdiction  and 
administer    complete  relief. — Williamson  v. 
JohDBon,  562. 

•^41  (Cal.App.)  &Qy  grant  legal  relief  on  de- 
nial of  equitable  relief  if  auit  was  bona  fide.— 
L.  W.  Blum  Lumber  Co.  v.  Pioneer  Drainage 
Ditt,  750. 

TV.  PX£ADI3fO. 

(A)  Orlfflnal  Bill. 

«»I48(2)  (Or.)  Complaint  alleging  several 
reasons  fur  cloud  on  title  does  not  show  mis- 
Joinder.— Bailey  T.  Hickey,  372. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

€=9l4(l)  (Or.)  Evidence  sufficient  to  sustiUn 
findings  as  to  delivery  contrary  to  terms  of  es- 
crow agreement. — Rohrbacher  v.  Wright,  343. 

Grantee  and  mortgagee  without  knowledge  of 
fraud  of  escrow  holder  must  be  protected.— Id. 

ESTATES. 

See  Descent  and  Distribution;  Executor*  and 
Adminiatratora;  Perpetuities;  Win*. 


ESTOPPEL 


H.  BT  DBED. 
(A)  OrMtlOB  and  Over«U«B  tm  General. 

«so22(2)  (Cal.)  Person  penuittins  recital  in 
trust   deed   estopped  thereby.— McOreery  t. 

Charlton.  670. 

€=>34  (Cal.)  Unnecessary  to  plead  In  com- 
plaint where  arising  from  defense. — McCreery 

V.  Charlton,  670. 

m.  EQUITABLE  ESTOPPEL. 
(A)  Nature  and  Kaaentlala  In  Ct'eneral. 

«=s»52  (CaKApp.)  Ko  waiver  of  right  until  it 
exists.— Maltby  v.  Conklin,  280. 

(B)  Gronnda  of  Katoppel. 

4=s>72  (Cal.)  Innocent  vendor,  permitting 
mortgage  to  fall  into  hands  of  innocent  pur- 
chaser, must  suffer  loss.— McCreery  Charl- 
ton. 670. 

^=375  (Or.)  Assignee  who  did  not  require  de- 
livery of  mortgage  and  note  must  stand  loss. — 
U.  S.  Nat.  Bank  of  Portland  v.  Holton,  823. 
«=»90(2)  (Kan.)  Drainage  district  by  not  ob- 
jecting to  coiiBtruction  of  work  under  contract 
estopped.— Kaw  Valley  Drainage  Dist.  of  Wy- 
andotte County  V.  Missouri  Pac.  Ry.  Co..  983. 
«=»9I(I)  (Cal.App.)  Plaintiff  held  estopped  to 
question  diamiBsal  of  prior  action  pleaded  in 
abatement.— Hindle  t.  warden,  428. 

<fl!)  PleaHlnv.  Bvldeatte.  Trial,  and  Re- 
view. 

^=»II2  (CaLApp.)  Answer  held  not  to  plead 
estoppel,  no  prejudice  being  alleged.— Frank  T. 
Crescent  Wharf  &  Warehouse  Co.,  79. 
«3»II8  (Cal.)  Evidence  held  insufficient  to  sup- 
port^Davfs  v.  Cline,  42. 

EVIDENCE. 

See  CMminal  Law,  •8^304-894;  ^tnessea. 
For  evidence  as  to  particular  facta  or  IsBnei 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rnlings  relating  to  evidence,  tee 

Appeal  and  Error. 
Reception  at  trial,  see  Orlminal  Law,  «S9666- 

«75;  Trial,  «s»46-82. 
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I.  JUDICIAL  MOTIOB. 

«=»5(2>  (Cal.)  Judicial  notice  has  no  applica- 
tioii  to  seraoDB.— Gfaaves  t.  Timea-Mlrror  Co^ 
666. 

^5(2)  (CalJ^pp.)  Frequency  of  thefts  of 
motorcars,  etc.,  a  matter  of  common  knowledge. 
—Ex  parte  Higpins,  740.  ,  , 

^::»10(5)  (Utah)  Matter  of  common  knowl- 
edge that  hundreds  of  farmers  use  water  from 
•treams  of  state.— Brady  v.  McGonagle.  188. 
«=3lt  (Nev.)  Historical  tact  that  legisIatiTe 
commission  revised  laws. — Studebaker  Broa. 
Co.  of  Utah  V.  Witcher,  334.  ,  „ 

«»22(l)   (Wash.)  Court    cannot  judidally 
know  that  all  transfers  of  corporate  stock  are 
fraudulent.— Larsen  v.  Betcher,  27. 
(3=343(1)  (CaLApp.)  Judicial  notice  taken  of 
court  records.— Lapique  v.  Plummer,  203. 
«s>47  (Cal.App.)  Necessity  to  regulate  pawn- 
brokers, junk  dealers,  etc.,  a  matter  of  common 
knowledge.— Ex  parte  Uiggins,  740. 
«=»48  (ta).App5  Court  takes  judicial  notace 
of  ceports  of  debris  commission  and  of  atate 
engiBeers. — Gammon  t.  McKeritt,  726. 

H.  PBESUMPTION8. 
«s»54  (Ariz.)  Facts  h^d  not  to  present  rase 
of  resting  one  presumption  on  another.— Ari- 
zona Binebampton  Copper  Co.  v.  Dukaon.  ooo. 
<S=»63  (Cal.)  Presumption  of  aatU^  of  agreed 
purchaser.— Nourse  y.  Azvedo,  669. 
<3s>69  (Cal.App.)  There  is  a  presumption  that 
private  transactions  have  been  fair  and  jegu- 
Lur.— liBuman  v.  Concordia  Fire  Ins.  Co.  of  Mil- 
waukee, Wis.,  951. 

«=»7I  (Cal^pp.)  Administratrix  presumed  to 
have  received  mailed  claim.— Slme  v.  Hnnter, 
935 

^'83(2)  (Idaho)  Finding  by  council  that  pe- 
tition for  appropriation  was  signed  by  majority 
of  voters  presumptively  correct— Thomaa  v. 
Glindeman.  92.         ■  .  '      ^    m  ia 

<8=388  (Cal.)  Presumption  of  want  of  oonsid- 
eration  in  transactioii  with  wife,  JW*  to  we- 
vail  over  other  presumptiona^McKay  t.  Mc- 
Kay, 385.  , , 
^89  (Cal.)  Presumption  that  money  paid 
was  due  disputable.— McKay  v.  HcKay,  88Q. 

IV.  BBl.BVAJTOY,MATEBIAUTY.Ain> 

COBCPETEJICY  IM  OEMJBBAIi. 

(A)  F«ets  i»  iMae  and  HeleTut  to  laamea. 

«=>II3(8)  (Cal.)  Cost  is  evidence  of  vahie.— 
Union  Hollywood  Water  Co.  v.  City  of  Los 
Angeles,  65. 

«=»II3(M)  (Wash.)  Renting  land  for  certain 
year  held  inadmissible  on  issue  of  decrease  in 
market  value  of  land.— Caldbick  v.  Marysville 
Water  &  Power  Co.,  1027. 

13(19)  (Cal.App.)  Taluation  of  assessor 
not  evidence  of  merset  value.— Yolo  Water  & 
Power  Co.  T.  Bdmands,  463. 
^113(22)  (Mont)  Purchase  price  of  heifer 
erroneously  excluded,  being  proper  crosa-exam- 
inatioD.— Budd  v.  Northem  Pac.  Ry.  Co.,  1109. 

Evidence  held  imioatcrial  on  issue  of  value. 
—Id. 

«»|I7  (CaLApp.)  Connecting  evldenea  Mi 
unnecessary  in  view  <rf  admlsMonSi — Fong  Lin 

V.  Probert,  437. 

T.  BEBT  AlTD  SECOin»AS.T  EVIDEITCE. 

^3>I58(28)  (Cal.App.)  Testimony  as  to  items 
charged  to  witness  not  competent;  books  be- 
ing best  evidence.— Goatman  v.  Fuller,  250. 

TU.  ADBflSSIONS. 

(A)  Hiitwre,  Porntt  and  Ineldenta  1b  Oea- 
•ral. 

<^208(6)  (Cal.App.)  Superseded  pleadings 
admissible  as  admissions.— Schuh  v.  Oil  Well 
Supply  Co.,  703. 

^211  (Kan.)  Transcript  of  proceedings  at 
inquest  held  madmissible  in  action  on.  certifi- 


cate void  if  4eath  resulted  from  violation  of 
law.— Allen  v.  Knights  and  Ladles  of  Security, 
616. 

<S=>2I9(I)  (Utah)  Application  for  homestead 
entry  is  admission  inconsistent  wUh  claim  by 
adverse  possession.— Hanks  v.  Lee.  302. 
ig=>220(2)  (Cal.App.)  Silence  of  corporate  of- 
ficer held  not  an  aomission.— Blwing  t.  Hay- 
ward,  970. 

(B)  Proal  KBd  Bflcvt. 

«=»265(7)  (Okl.)  Admission  by  sttomey  in 
opening  statement  to  jury  binding,  but  equivo- 
cal aamission  Is  not  binding. — Qrimmett  t. 
Orimmett,  183. 

Tin.  DEOLARATIOm. 

(A)  Hatwre,  Form,  and  laoldents  In  €l«m- 
«ral. 

«s»273(3)  TKan.)  Declarations  of  deceased 
Md  not  conytetent  to  ^sprovo  making  of  ver- 
bal contract  relied  upon  by  plaintiffs^Bayl  t. 
Brown,  611. 

(O)  As  to  Pedlvree^lrth.  aaA  Relation- 

«=3285  (Okl.)  When  hearsay  evidence  a>  to 
pedigree  admissible  stated.— O'Neill  y.  Lander- 
dale,  121. 

«=9293  (Okl.)  Rule  as  to  admissibility  of  dec- 
larations to  prove  pedigree  stated.— O'Neill  v. 
Laaderd«le.  m. 

Z.  DOOITlCBiriABT  EVIDEHOE. 

(A)  Public  or  Ofllelal  A/otm.  PiroeeedlasB. 
Reeorda,  and  Certincntea. 

«=>333(7)  (Mont.)  Forestir  files  admissible 
only  as  records  of  United  States  department; 
"records  of  a  department  of  United  States  gov- 
emment."— Steiner  v.  McUillan,  836. 
«=3333(l)  (Mont.)  Papers  on  file  in  forestry 
office  held  not  "public  records." — Steiner  t. 
McUaian,  836. 

(D)  Fvo«notlon»  Antlientleatlon,  mmA 

feet. 

^;»366(l)  (Mont.)  Forestry  files  admissible 
only  as  records  of  United  States  department 
and  must  be  identified;  "records  o<  a  depart- 
ment of  United  States  gOTOTnment,"— Steiner  t. 

McMillan,  836. 

XI.  PAR«L  OR  EXTRIH8IC  ETn>EHOE 
AFFECTINO  WBITIN08. 

(A)  Contradiotlnic,  Vaxrlns.  or  Addln*  to 
Tevma  of  Written  laatrmneat. 

«s>397(l)  (Okl.)  Plain   language   needs  no 

construction. — ^Romans  v.  Shannon.  298. 
$=»397(l)  (Okl.)  Written  contract  cannot  be 
altered  or  contradicted  by  parol.— Vaughn  v. 
Smith,  754.  ,  ,  - 

<g=94l3  (Ariz-)  Plaintiff,  suing  for  false  im- 
prisonment, could  show  that  there  was  no  com- 
plaint, trial,  or  conviction,  notwithstanding  rec- 
ord.— Crowley  V.  Rummel,  986. 
<S=>4l9(i3)  (Or.)  Oral  testimony,  showing  con- 
sideration for  contract  for  sale  of  land,  admis- 
sible.—Schmidt  V.  Wirth,  375. 
^423(6)  (Cal.)  Party  who  signed  as  maker 
may  show  that  with  payee's  knowledge  he 
signed  in  other  capacity.— Figari  v.  Olcese,  425. 
€=?424  (Or.)  Parol  evidence  rule  not  applica- 
ble where  one  party  is  stranger  to  the  inetm- 
mcnt.— Bagley  Co.  r.  International  Harvester 
Co.  of  America.  848. 

(B)  Invalldatln*  Written  InatruMont. 

«==>434(1)  (Cal.)  Statutory  proviaions  held 
not  to  exclude  oral  evidenee  of  (rand.— Hooney 

V.  Cyriacks,  922. 

«=»434(lt)  (Cal.)  Parol  evidence  admissible 
to  prove  fraud  in  asle  eeatraetr^ioomy  t. 

Cyriacks,  922.  „      ,  , 

«»434(ll)  (WUh.)  FtaadtomL 
chasers*  action  for  rescission 
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Midd  not  jrive  title.— Fren^  v.  C.  D.  ft  B. 
Inr.  Ca.  521. 

(O)  8*parat«  or  -Sabaecant  Oral  Asiea- 

«=344l(9)  (Wash.)  Quality  determined  by  con- 
tract notnithstandlne  prior  QcsotfatioDB. — ^L. 
Tewries  S«ed  Co.  t.  Fatrbanki,  40. 
«s=>44l(ll)  (Wath.)  Oral  affreemMit  inadmis- 
sible to  vary  terms  of  note.— Larsen  t.  Beteb- 
er.  2T. 

(D)  CoBstrnctl*!!  or  AppUcatloa  of  Jjmm~ 
aro«a:«  of  Written  Instroment. 

^3448  (Okl.)  When  contract  is  UQambiguoaa 
eztrioBic  evidence  inadmiBsible. — Bomana  v. 
SbannoQ,  208. 

«=»490(S)  (Colo.)  Gostraet  MA  amblgttoiu 
renderinc  oral  evidence  admlnlble  to  detomitaio 
parties'  Jntenc— ^chmeber  t.  Oondit,  828. 
«=s»450(5)  (Okl.)  Contract  to  more  dirt  JheM 
not  to  call  for  expert  testimony.— Bomana  t. 
Shannon,  298. 

«S346I  (4)  (Colo.)  Parol  evideneo  JkeU  not  ad- 
misrible-  to  show  Intfnt  of  party  to  deed.— 
Millage  t.  Churchill.  107. 

zn.  opnnoiv  evidehob. 

(A)  ConeltulooN  and  Opinions  of  Witness- 
es In  Genernl. 

«=»47I(2I)  (Wash.)  Testimony  that  there  waa 
not  room  for  automobile  to  paas  to  right  of 
other  automobile  held  not  a  cooclusion.— Shel- 
ley V.  Norman,  243. 

«S9471(28)  (Cal.App.)  Witnesa*  supposition 
that  orders  were  for  company  /wW  a  conda- 
aion.— Ewins  t,  Hayward,  970. 
«=s947l(3l)  (Cal.App-)  Conclusion  of  witness 
that  one  was  president  of  a  corporation  incom- 
petent.—Ewioe  V-  Hayward,  970. 
«s>50l(3)  (Okl.)  Sale  as  to  stating  grounds 
of  opinion  as  to  mental  competeDcy  of  testator 
stated.- Fayton  v.  Shipley.  126. 

(B>  SnbJectH  oC  Expert  Testlnonj'. 

^=»506  (Wash.)  Qneations  to  experts  as  to' 
whether  contract  vras  a  reasonaUe  ime  held 
improper.— Le  Doux  t.  Seattle  NorUi  Fac.  Ship- 
building Co.,  1006. 

«=:>528(l)  (CaLApp.)  As  to  finding  of  pus  in 
Injured  arm  several  months  after  accident  and 
cause  thereof  Aeld  competent.— Scbuh  t.  Oil 
WeU  Supply  Co.,  703. 

(O)  ICxsnlnntlon  of  VSxperts. 

4b>553(4)  (Wash.)  Hypothetical  questions  on 
direct  examination  must  be  based  on  evidence. 
— Levine  v.  Barry,  1003. 

4^555  (Ok(.)  Experts  may  testify  as  to  tes- 
tator's mental  capacity  without  stating  facts 
formiug  basis  for  opimon.— Fayton  r.  Shipley, 
125. 

«=3558(l)  (Wiaah.)  Bules   on  cross-examina- 
tion liberalized  on  examination  of  an  expert 
witness.— Levine  v.  Barry,  1008. 
4»558(l)  (Wash.)  Cross-examination  of  ex- 

?ert  fceld  proper.— Le  Doux  v.  Seattle  North 
'ac.  Shipbuilding  Co„  1006. 
«=>S58(3)  (Wash.)  Croas-examination  of  ex- 
pert by  propounding  hypothetical  question  Aeld 
proper.— Le  Doux  Seattle  North  Fac.  Ship- 
building Co.,  1006. 

^»55e(6>  (Wash.)  Cross-ezandnatlon  may  be 
based  on  conjecture.— Levine  v.  Barry,  100<t. 

(F)  BSeet  of  Opinion  Brldcnoo. .  ~ 

«s»368(2)  (Okt.)  Rule  ss  to  stating  grounds 
of  opinion  as  to  mental  competency  ox  testator 
stated.— Faytoa  t.  Shipley.  125. 
«=»568(4)  (Oal.)  Court  may  reject  part  of 
testimo^  of  opinion  witness. — Union  Holly- 
wood-Water  Co,  v.  City  of  Los  Angeles,  68. 

(Moat.)  Vataia  of  legal  service  held 
n  Ziebartfa.  »& 


XIV.  WEIGHT  AKD  SVITIOXBHOT. 

^>587  (Cal.)  Direct  testimony  may  be  con- 
tradicted by  dreumstantial  evidence.— Farsons 
V.  Easton,  410. 

4=»59l  (Cal.)  Defendant's  testimony  when 
called  as  witness  by  plaintiff  to  be  given  prop- 
er weight,  although  not  conclusive  tm.  plaintiff. 
— Figari  v.  Olcese.  420. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  «sa563. 

n.  8BTTI£ICEMT.  SIOKINO,  AKS 

^53(S)  (Cal.)  Judge  will  not  be  compiled 
to  settle  bill  of  exceptions  including  matter  not 
reviewable.— Masonic  Mines  Ass'n  Trusteeship 
V.  Parker,  606. 

EXECUTION. 
th.  saix. 

(B)  Title  and  Rfshts  of  Pnrelmser. 

4a»265  (Nev.)  Purchaser  only  succeeded  to 
right  titie  and  interest  of  judgment  debtor.— 
Studebsker  Bros.  Co.  of  UUh  v.  Witcher,  SS4. 
«=>272(l)  (Cal.)  Agent's  knowledge  of  as- 
signment of  stock  Mid  imputable  to  principal 

{lurcbasing  stock,  as  assignor's  judgment  cred- 
tor,  at  execution  sale.— Jackins  v.  Queen  Oil 
Co.,  51. 

«=s>27e(2)  (Wash.)  Execution  debtor  on  re- 
versal not  entiUed  to  portion  of  rent4  paid  as 
commission  to  collectuig  agent.— Dart  v.  Mc- 
Donald, SSS. 

EXECUTIVE  POWER. 

See  Constitutional  Law.  «e=>80. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribation;  Wills. 

m.  ASSETS.  APFBAISAI*.  AJTD  Uf- 
VTBHTOBY. 

^=>S6  (GalJ^ap.)  Bank  deposit  fa  not  part  of 

estate  if  check  thereon  was  intended  as  asslgn- 
ment.— Dunlap  v.  Commerdsl  Nat.  Bank  of  Los 
Angeles.  688. 

«=96I  (Cal.App.)  Title  to  deposit  asslKned  by 
decedent  before  death  Is  held  in  trust.— Dunlap 
V.  Commercial  Nat.  Bank  of  Los  Angeles,  688. 

VX.  AIXOWAKOE  AlTD  FATMEMT  OF 
0I.AZM8. 
(A)  UaMUtioa  of  ■otKte. 

^=>22l(l)  (Cal.)  Burden  on  defendant  to  show 
repayment  of  loan  from  claimant  to  decedent.— 
M(£ay  v.  McKay,  385. 

«=>22l(2)  (OklO  Plea  of  payment  for  serv- 
ices an  affirmative  defense. — Sinclair  v.  String- 
er, 771. 

^221(5)  (Okl.)  Evidence  held  to  support 
verdict  for  plaintiff  in  action  for  services.— Sin- 
clair V.  Stnager,  771. 

«=o22i(e)  (Cal.)  Evidence  Aeld  to  establish 
existence  of  loan  by  wife  to  deceased  husband. 
—McKay  v.  McKay,  88&. 

Evidence  sufficient  to  support  inference  that 
money  lent  to  decedent  was  not  repaid.- -Id. 
4=>22l(7)  (Utah)  Evidence    hvld    to  prove 
agreement  to  make  will  in  coosideration  for 
services.— Van  Natta  v.  Heywood,  192. 

Agreement  to  make  will  must  be  proved  by 
pomive,  dear,  and  convincing  evidence.— Id. 

(B)  Pvesentntlon  nvd  Allownnee. 

ff»224  (Cil.App.)  Holder  of  check  operating 
as  assignment  not  required  to  present  claim  or 
make  administrator  party  to  amt  against  bank. 
-Dunlap  V.  Commercial  Nat.  Bank  of  Los 

Angeles,  688. 

^=3225(3)  (Okl.)  Claim  for  rents  on,  land 
htld  adversely  is  coutingeat,  and  must  be  pre- 
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sentcd  witbin  one  mooth  after  adjadicatlon  of 
title— O'NeiU  v.  Lauderdale,  121. 
«s>227(l)  (CaLApp.)  AU  memben  of  part- 
nerahip  filiiig  claim  need  not  make  affidavits 
Sime  T.  Honter,  935. 

Gaim  against  estate  need  not  be  in  name  ot 
individual  qiembers  of  a  partnerabip. — Id. 
€=>227(l)  fColo.)  Petition,  preseaUng  daim 
good  in  some  class,  erroneouslr  dismissed.— 
California  Ins.  Oo.  of  San  Francisco  v.  Dud- 
ley. 649. 

$==»24l  (Cal.App.)  Allowance  of  daim  prima 
facie  evidence  of  debt.— Potts  v.  Mebrmann, 
OH. 

(D)  Prlorltlvs  and  Parmcnt. 

«S92S3  (Colo.)  Insurance  agent  not  "trustee" 
in  technical  sense  so  as  to  make  daim  therefor 
preferred.— California  Ine,  Go.  of  San  Fran- 
dsco  T.  Dudley,  649. 

VH.  DISTRIBXTTION  OF  ESTATE. 

•^294  (Utah)  Indebtedness  of  distributee 
must  be  admitted  or  judicially  determined.— In 
re  Beiser's  Estate,  317. 

Petition  Aeld  to  invoke  jurisdiction  to  adju- 
dicate daim  against  heir.— Id. 

Administratrix  of  heir  cannot  claim  laches  to 
prevent  retainer.— Id. 

«B»3I4(7)  (Cal.)  Claimant  failing  to  object  to 
petition  for  distrlbation  prior  to  bearing  not 
absolutely  barred.— In  re  Boss*  Estate.  674. 
«=>3I4(8)'  fUtah)  Evidence  Mid  to  show  in- 
debtedness justifying  retainer.- In  re  Reiser's 
Estate.  317. 

€=>3I4(I2)  (Cal.)  Judgment  reversing  order 
directing  final  distribution  held  not  to  preclude 
filing  of  new  daim. — In  re  Ross'  Estate,  674. 

Objections  to  petition  for  distribution  filed 
prior  to  new  hearing  following  remand  are  in 
time.— Id. 

Laches  inapplicable  to  filing  of  objections  to 
petition  for  distribution  after  remuid  by  ap- 
pellate conrt.— Id. 

X.  ACTIONS. 
«=»429  (Cal^pp.)  Suit  on  daim  not  yet  doe 
may  be  maintained  when  rejected  by  represen- 
taUvea^ime  v.  Hunter,  935. 

In  suit  in  equity,  it  is  immaterial  on  which 
of  several  daims  filed  action  is  brought.— Id. 
4=>43l{2)  (Cal.App.)  Presentation  of  claim 
by  foreign  executor  will  not  support  action  by 
domeatic  administrator  subsequently  appointed. 
— Winbigler  v.  Shattuck,  707. 

XI.  ACGOuirmrG  aitd  settuehent. 

(C)  Cbmrsea  and  Credltn. 

«»48l  (CaljKpp.)  Claim,  allowed  and  paid 
without  affidavit,  allewabw  on  final  settlement. 
—Sime  V.  Hunter.  936. 

(E)  Btailav*  Settllaar.  Opaalnirf  and  Re* 

€=3514  (Utah)  Routine  settlements  do  not  ad- 
judicate question  of  heir's  debt  to  estate.— In 
re  Reiser  s  Estate,  317. 

ZU.  FOREIGN  AND  ANOHXAKT  AD- 
MINISTR  ATIOM . 

^=>5I7  (Cai.App.)  Without  aathority  outside 
jurisdiction  of  government  under  which  ap- 
pointed.—Winbigler  V.  Shattuck,  707. 
«=>5i9(l)  (CaHApp.)  Foreign  executor  may 
not  present  daim  against  estate.— Winbigler  v. 
Shattuck,  707. 

Payment  of  daim  to  claimant's  foreign  ex* 
eeutor  does  not  discharge  from  liability.— Id. 

EXEMPTIONS. 

See  Homestead. 

EXTORTION. 

4=35  (Cal.App.)  Obtaining  money  from  vio- 
lator of  dty  ordinance  by  threat  of  arrest  by 
policeman  ''oxtortiou."— Pw^e  v.  Powell,  409. 
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Sea  Brokera. 


FALSE  IMPRISONMENT. 

I.  Cnm.  LIABILITY. 

(A)  Acts  CoBstltntlnv  Fals«  ImprlaonnMnt 
and  Llablliiy  Therefor. 

®=>7(l)  (Cal.App.)  Xn4>rin>nment  in  due  course 
of  regular  proceeding  not  acdonable.— Lapigae 
V.  Agoure,  1075. 

^7(5)  (Ariz.)  Ihifaimeaa  or  iojostice  of 
convictiori  la  immateriaL— Crowley  v.  Rnmmel, 

980.  ,  «, 

Complaint  easential  to  conviction  for  vagran- 
cy.—Id. 

«=»I5(3)  (CaLApp.)  Railroad  held  liable  for 
assault  and  arrest  by  guards  employed  during 
strike.— Mclnerney  v.  United  Railroads  of  San. 
Frandaco,  968. 

Employer  liable  for  wrongful  arrest  by  em- 
ployees though  done  with  undue  violence.— Id. 

(B)  AeilouM. 

«»20(l)  (Cal.AH.)  Complaint  Md  bad— La- 

piqae  v.  Agoure,  1075. 
Complaint  must  aver  fudrs  showing  want  of 

jurisdiction. — Id. 

€=»22  (CaLApp.)  Jnrisdiction  presnmed.- La- 
piqne  T.  Agoure.  1075. 

«s»3f  (Cu.App.)  Evidence  insufficient  to 
warrant  exemplary  damages  for  malice.— Mc- 
Ineraey  t.  United  BsUroada  of  San  Frandaco, 

953. 

^==>S9  (Ariz.)  Conviction  issue  to  be  submitted 
to  jury.— Crowley  v.  Rnmmel,  986. 
e=>*0  (.Ariz.)  Instruction  on  issue  of  convic- 
tion Tiela  improperiy  refitted.--Crowle7  t.  Rom- 
mel. 9se. 

FALSE  PRETENSES. 

€=>18  (Or.)  False  daim  for  personal  injoriea 
against  dty  ia  a  felony,  regardless  of  defec- 
tive verification.— Spragne  r.  Gty  ot  Aatoria, 
78© 

FOREIGN  CORPORATIONS. 

See  Corporations,  «s>636-661. 

FORGERY. 

i@=»IO  (Kan.)  Good  faith  an  element  fai  pros- 
ecution for  destroying  deed. — State  Hutael, 

S87. 

<g=»26  (Or.)  Indictment  held  auffident.— State 

V.  Swank.  168. 

«=>44(</2)  (Or.)  Evidence  held  to  anstain  c<m- 
victios.— SUte  v.  Swank,  168. 
€=»47  (Kan.)  Evidence   aufficient  to  jnatify 
submission  of  charge  of  destroying  deed.---State 

V.  Hutzel,  887. 

€=>4S  ( Kan.)  Instructions  appropriate  in 
prosecution  for  destroying  deed  with  intent  to 
defraud  enumerated.— State  T.  Hutzel,  887. 

FORMER  JEOPARDY. 

See  Criminal  Law,  ^160-178. 

FRAUD. 

See  Frauds,  Statute  of;  Fraodalent  OmtTvy* 
ancea. 

I.  DSCBFTIOH  0ON8T1V1IT1JIO 
FRAPP,  ATO  LIABILITY 
THEREFOR. 

«=9l7  (Wash.)  Silence  by  seUet  of  lease  hM 
to  constitnte  adoption  of  false  r^resentatioaa 
of  former  ov^er.— Jammie  v.  Robinson,  6. 
€=s>20  (CalJKpp.)  Purchaser  makinc  fall  in- 
vestigation presumed  to  have  relied  on  own 
judgment.— Hackleman     I^man,  2S3l 
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Gifts 


n.  ACTIOlf  s. 

(C)  ETldenoe. 

4&=95S(4)  (CaLApp.)  Evidence  insoffident  to 
^ow  purchaser  relied  on  vendor's  rtpreiwitft- 
tions.— Hackleman  t.  Lymaii,  263. 

(D)  Daii>»S«Kt 

4s>59(l}  (Wuh.)  Money  paid  may  be  recov- 
ered in  action  for  deceit.--Jaininle  T.  BodId- 
son,  6.  , 
Money  paid  for  lease  kM  properly  recovered. 

—Id. 

(X)  Trial.  JnAvmcnt.  nd  Review. 

^64(1)  (Wash.)  Fraud  of  seller  of  lease  of 
motion  picture  theater  i«M  for  iury^^ammie 
T.  Bobiiuon,  6. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES  TO  ANSWEB  FOB 
DEBT,  DEFATTXiT  OB  MISOAB- 
BIAOE  OF  ANOTHER. 

(8=>23(f)  (Colo.)  Test  ae  to  whether  a  prom- 
ise is  an  orifrinal  undertaking  stated. — ^Moon  r. 
Greenlee,  1100. 

«=323(4)  (Cole.)  Promise  to  pay  wages  of 
miners  by  person  interested  In  mine  *«Io 
oii^nal  promise.— Moon  t.  Oreealee,  1100. 
«=>25'  (Or.)  Promise  to  pay  employes  of  an- 
other that  promisors  might  receive  timber  man- 
nfactnred  neld  not  within  statute.— Bean  v. 
Tripp,  S56. 

Vn.  SAI.E8  OF  GOODS. 
(A)  CostvMta  Within  8tsta«e. 
4s>84  (Cal.App.)  Agreement  as  to  option  held 
not  sale  withm  statute.— Flint  v.  Giguiere,  85. 
«s>85  (CaLApp.)  Agreement  for  sale  not 
within  statute,  the  price  not  necessarily  bting 
«200.— Flint  T.  GKgulere,  85. 

(B)  Aceeptanoe  of  Fart  of  Gooda. 

«=>90(l)  (Wash.)  Where  goods  sold  are  at 
distance  or  caunot  be  delivered  and  seller  takes 
possesion  with  ressonsble  dispatch,  sale  not 
void.— Hosner  v.  McDonnell,  281. 

VIH.  BEQUISITES  AND  SOTTTOIBNCT 
OF  WBTTINO. 

«=>II6(5)  (Cal.App.)  Agent  may  not  bind 
owner  of  interest  in  real  estate  in  absence  or 
writing.— Miller  v.  Shaw,  743. 
4s>ll$(8)  (CaiJKpp.)  Letter  did  not  consti- 
tute writing  authorising  agent  to  dispose  of 
interest  in  land.— Miller  T.  Shaw.  743. 

XX.  OJBBATIOW  AND  EFFECT  OF 
STATUTE. 

«=9M9<2)  (CalJ^pp.)  Not  available  In  defense 

of  fraud.— Allen  v,  Freear,  748. 
te3l2g(l)  (Utah)  Partly  performed  parol  con- 
tract to  make  will  held  not  within  the  statute. 
—Tan  Natta  v.  Haywood,  192. 
«»I39(3)  (Cal.App.)  Facts  held  not  to  show 
part  performance  of  agreement  to  convey 
interest  in  land.— Miller  v.  Shaw,  743. 
«=3l43(l)  (Or.)  Defense  of  statute  cannot  be 
asserted  by  a  stranger  to  contract.- Clarke  v. 
Philomath  College,  822. 

«9l43(4)  (Or.)  Administrator  c.  t.  a.  of  par- 
ty can  raise  oefense  of  statute. — Clarke  v. 
Philomath  College.  822.  ._,  ^  ^  , 
^s>l44  (CalJVpp.)  One  receiving  benefit  of 
contract  estopped  to  claim  its  invalidity.— 
Flint  v.  Giguiere,  85. 

Z.  PUEADIHO.  EVIPEHCB,  TBXAZ., 
AlTD  BEVUIW. 
^148(2)  (Mont)  Agreement    presumed  to 
have  been  in  writing,  nothing  appearing  to  the 
wmtrary.— Hurley    v.    Great   Falls  Baseball 
Ass'n,  S09. 

^9)198(4)  (Utah)  Kvidenco  held  not  to  show 
vrttten  agreement.— Lee  v.  Folyhrones,  201. 


FRAUDULENT  CONVEYANCES. 

I.  TBAKSFERS   AWD  TBAMSACTIOlffS 

DTVAIJD. 
(B)  Conalderatloa. 

«=»80  (Cal.App.)  As  to  transfer  in  considera- 
ti<»i  of  future  support  actual  fraudulent  intent 
unneceraary.— Potts  v.  Mehrmann,  941. 

Extent  of  validity  of  conveyance  in  cound- 
eration  of  future  support  stated.- Id. 

<ID  Preferemees  to  Creditor*. 

«=»  115(1)  (Wash.)  Creditor  whose  debt  bar- 
red by  statute  may  be  preferred.— Guaranty  Se- 
curity Go.  V.  Goad,  22. 

(I)  Retention  of  PaM»eulon  m  Apvarant 
Title  br  Grantor. 

«=:»I43  (Cal.)  Landlord's  property  in  tenant's 
possession  not  subject  to  judgment  against  ten- 
ant.—F.  Chevalier  Co.  v.  Collins,  44. 

m.  BEBKEDIES  OF  OBEDITOBS  ABD 

PUBCHASEB8. 
(A)  P«r»on«  Batltled  to  Ass«rt  Invalidltr. 

^206(2)  (Cal.App.)  Plaintiff  held  **exlfltinff 
creditor'  at  time  of  conveyance^Potts  v. 
Mehmann,  841. 

(O)  BTldeaee. 

«=>27t(2)  (Or.)  Defendants  must  prove  al- 
legation  that  judgment  was  not  binding  on 
them.— Clarke  v.  Philomath  College,  822. 


GAME. 

•^7  (Wash.)  One  who  kills  elk  to  defend  self 
or  property  not  guilty.— State  v.  Burk,  16. 
<g=>9  (Wash.)  Testimony  heUt  to  make  Jury 
question  justification  of  kilHng  of  elk.— State 

V.  Bulk,  16. 

Defendant  might  show  recent  past  injury  by 
band  of  elk,  some  of  which  be  killed.— Id. 

Defendant,  prosecnted  for  killiiv  aUc.  enti- 
tled to  show  damage  done  by  band  of  elk^Id. 

GARNISHMENT.  ' 

tl.  PEBSONS  AlTD  PBOPEBTT  SVB- 
JECT  TO  GABlf Z8HBIEKT. 

®=>27  (Or.)  Wliere  executrix  was  garnished 
held  plaintiff  could  get  no  control  of  [Aedge  or 
stock  to  estate  by  debtor  without  payment  of 
claim.— Hartman  v.  Stark,  1117. 

VI.  PBOCEEDIBOS  TO  SUPPORT  OB 

*  ENFOBOE. 

«s»l64  (Wash.)  Facta  keltt  to  sbow  contract 
not  lapsed  at  toe  time  of  incurring  liability.— 
Fenton  v.  Poston,  31. 

4=3f70  (Wash.)  Consolidation  of  two  proceed- 
ings within  discretion  ot  conrt^-^uarsnty  Se- 
curity Co.  V.  Coad,  22. 

GAS. 

«=9f4(l)  (Okl.)  Effect  of  contract  on  Com- 
mission's power  to  fix  rates  stated. — Oklahoma 
V.  Corporation  Commission,  498. 
Commission  cannot  require  consumers  to  pay 
extra  charge  to  create  special  fund  for  future 
use. — ^Td. 

«=>I4(I)  (Wash.)  Finding  of  Public  Service 
Commission  as  to  reasonableneBS  of  rates, 
where  supported,  not  disturbed^— State  v.  PuIh 
lic  Service  Commission,  1016. 

Reports  of  gas  company  admissible  In  pro- 
ceedings before  Public  Service  Commission  In- 
volving reasonableness  of  rates.— Id. 

GIFTS. 

U.  OATTSA  MOBTI8. 

<3s>54  (CaLApp.)  Delivery  of  check  for  serv- 
ices intended  as  assignment  of  deposit  not  gift 
causa  mortis.— Dunlap  v,  (Commercial  nat 
Bank  ofXoa  AngalM,  688, 
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GUARANTY. 

TV.  BEMEDIES  OF  OBEDXTOBa 

«s>82(2)  (Utah)  Guarantors  held  liable  in  di- 
rect suit  without  making  the  principal  a  party 
—John  Scowcroft  &  Sons  Oo.  v.  Jonflas,  633. 
«=»92(l)  (ClU.A|»p.)  Fin^gs  considered  to- 

Sther  Ma  to  establiah  goarantor's  liability.— 
roni  T.  Gfaicaso  Bondioc  As  Snietr  Co^  946. 

GUARDIAN  AND  WARD. 

n.  APPOIKTMENT,  QUAIJFIGATION, 
AND  TENTBE  OF  OUAKBIAN. 

^»25  (Cal.)  I>tters  of  Knardianship  properly 
revoked  on  adoption  of  ward.— In  re  Santos' 
Estates,  1055. 

On  adoption  of  child,  court  may  revoke 
gnardfanwip  u  to  th«  peraon  alone^Id. 

in.  CirSTODT  AlCD  CARE  OT  WABD'8 
PEBSOIT  AHD  ESTATE. 

^»45  (Idaho)  Mortgage  by  guardian  securing 
compensation  awarded  aeainst  minor  in  parti- 
tion void,  and  decree  authorising  mortage  may 
be  collaterally  attacked.— Wright  v.  Atwood, 
625. 

Court  cannot  anthoriie  guardian  to  mortgage 
ward's  property  in  absence  of  atatate.— Id. 

Aonoan. 

^»il8  (Or.)  Guardian  may  sue  in  forceable  en- 
try and  detainer  for  posaesBion. — Simmons  t. 
Zarthas,  157. 

HABEAS  CORPUS. 

I.  KATTTBE  ATTD  OBOUNDS  OF 
BEBCEDT. 

«=E9|3  (CalJVpp.)  Writ  may  issne  to  inquire 
into  unlawful  restraint  of  liber^  of  one  pn^ 
erly  in  custody.— Ex  parte  Bider,  966. 
«»25(l)  (Cai.App.)  Writ  may  issue  to  com- 
pel authorities  to  allow  petitioner,  who  was  in 
custody,  to  consult  with  attorney.— Bi  parte 
Bider,  966. 

n.  JUBISDXCTIOIT.  PBOOEEDnrOS, 
AMD  BEIJE3P. 

«999(l)  (Cal.App.)  Facta  held  to  show  chUd 
In  lawral  custody  under  court  order.— Bx  parte 
Larason,  785. 

«ss>99(3)  (Wash.)  Award  of  minor  child  to 
father  Jteld  proper.— State  v.  Deshler,  226. 
«s»ll7(2)  <Cal.App.)  Discharge  from  Sonoma 
State  Home  of  ward  of  juvenfle  court  did  not 
affect  her  previous  commitment  to  Industrial 
Home.— Ex  parte  Hunter,  76. 

HABITUAL  CRIMINALS. 

See  Criminal  Law,  «S91204. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  ^1027-1071;  Criminal 
lAW.  «s»1166-1176. 

HEALTH. 

X.  BOABDS  OF  HEAJLTH  AlTD  SAIVI- 
TABT  OFFIOEBS. 

4»7(l)  (N.M.)  Approval  of  state  department 
of  health  prerequisite  to  invest  nominee  for 
county  health  officer  with  of&ce.— State  De- 
partment of  Health  v.  San  Miguel  County,  805. 
«s>l6(l)  (N.M.)  Disapproval  of  atate  depart- 
ment of  health,  of  nominee  for  county  health 
officer  and  failure  to  nominate  another  held  to 
authorize  state  department  to  perform  work  at 
county's  expense.— State  Department  of  Health 
T.  San  Miguel  County,  805. 

n.  BEauukTioirs  akd  offenses. 

«B924  (CalApp.)  Mere  suspicion  that  person 
has  iaolable  diaeaae  not  auffident  to  give 


cer  "ruason  to  bailer^  BO.— Bx  parte  Shepard, 
1077.  . 

Woman  charged  with  being  prostitQte  and 
suspected  of  having  venereal  mnuit  waa  Im- 
properly detained.-^d. 

HIGHWAYS. 

m.  OONSTBUCTION.  OffPBOVEICEnT. 
AND  BEPAIB. 

«=>I03  (Cal.App.)  Boad    held   not  "durable 
road,"  intended  by  a  Good  Boads  Act. — Gam- 
mon v.  McKevitt,  726. 
Siibetantial  compliance  with  route  of  adopted 

plan  BufBdent.— lo. 

«=>I20(2}  (Wash.)  Deposit  of  surface  waters 
collecting  on  road  onto  land  of  others  by  ditch 
wrongful.— Whiteside  v.  Benton  County,  619. 

V.  BE01TI.ATI0ir  AMD  USE  FOB 
TRAVEL 

(B>  Use  at  HlarbWAT  Iaw  of  tb« 

Road. 

#=^175(1)  (CalApp.)  Last  clear  chance  doc- 
trine inapplicable.— Oarbaugh  v.  White  Bus 

Line,  1066. 

Motorist  entitled  to  presume  that  others  will 
obey  the  law. — Id. 

®=9i75(n  (Colo.)  AntomobOist  must  tarn  sea- 
sonably to  right.— Martin  v.  Carruthers,  105. 

Being  on  leit  side  of  road,  unexplained,  con- 
clusive of  negligence.— Id. 

When  failure  to  carry  two  lights  on  antomo- 
bile.  contributory  neglienee  preduding  recovery. 
— Id.   

«=»I75(1)  (Wash.)  When  driving  of  automo- 
bile to  left  instead  of  to  right  to  a.Y<M  etdUsioD 
^e^ontributory  negUgence^Slielley  v.  Norman. 

Wl75(2]  (CalJ^pp.)  Cydist  entitled  to  the 
right  of  way  must  nevertheless  uae  wdinarj 
care.— Judd  v.  Webster,  929. 

Traveler  should  look  and  listen  fOr  vehicles 
though  be  has  right  ot  way. — Id. 
«s»IB4(l)  (Colo.)  Complaint  for  coOiaton with 
automobile  Arid  to  atate  eanae  of  acticHk— Mar- 
tin V.  Carruthers,  105. 

«s>l84(3)  (CaLApp.)  Whether  motorist  after 
observing  another  vehicle  was  justified  in  pro- 
ceeding held  for  jury. — Garbangh  v.  White  Bua 
line,  1066. 

«=»I84(3J  (Colo.)  Whether  automobfliat drove 
too  fast  held  for  jury.— Martin  v.  Carruthers, 
lOG. 

Whether  failure  to  carry  two  lights  on  au- 
tomobile was  contributory  negligence  held  for 

jury. — Id. 

«=»f84(3)  <Wa«h.)  ConfcribDtOTT  ne^enet  in 
turning  to  left  to  avoid  ctdBaion  Aela  for  jury. 
—Shelley  v.  Norman.  243. 

«=!)I84(4)  (Colo.)  Instruction  as  to  effect  of 
failure  of  plaintiff  to  carry  two  headlights  held 
required.- Martin  v.  Carruthers,  105. 
<©=>I84(4)  (Wash.)  Instruction  aa  to  driver's 
duty  to  drive  to  the  right  of  the  center  of  hi^- 
way  held  correct.~-SheIley  t.  Normas.  2&. 

HOMESTEAD. 

n.  TBANSFEB  OB  INCmCBBAKOE. 

^114  (Kan.)  Oil  and  gas  lease  held  to  inter- 
fere with  homestead  right.— Peterson  v.  Skid- 
more,  600. 

^=>  1)7  ( Kan.)  Husband  and  wife  must  jointly 
consent  to  oil  and  gaa  lease'  on  faomeatead.— 
Peterson  v.  Skidmore,  600. 

Oil  and  gas  lease  on  homestead  void  where 
owner's  wife  insane. — Id. 
<9=>II8(3)  (Okl.)  Oil  and  gas  lease  rcQuirea 
joint  consent  of  husband  and  wtfe.~Treese  v. 
Shoemaker,  766. 

«»I22  (Kan.)  Acceptance  of  oonaideration 
held  not  to  estop  husband  from  canceling  leaaa 
on  homestead  whew  iitfe  inMBe»— P«tt>MB  t. 

Sliidmoto,  600l 
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HOMICIDE. 


I.  THE  KOMIOIDIl. 

4=s>5  (OklXir^pp.)  Dflfeodant  T««oaifible  for 
death  Irom  aeptic  poisoning  du«  to  wound  in- 
flieted  br  UnL-Hwrlion  t.  State,  011. 

H.  MUBDER. 

^I4(S)  <OM.Cr>pp.)  Prei|t«ditiitiiim  may  b« 
fonud  inatentlr  bison  kUUng.— HarriMU  t. 
State,  6U. 

m.  MAHSI^trOHTER. 

r45  (OkLCr^p.)  Violent  epitbetB  or  threats 
□ot  reduce  offenae.— Harrison  t.  State,  Dll. 


EXCUSABLE  OR  JUSTIFIABLE 
HOMICIDE. 


«z=7i05  (Cal.App.)  To  be  justified  in  makinf 
arrest  there  must  be  real  or  apparent  necesBi* 
ty.— People  v.  Ne'wsome,  938. 
«3»I09  (Or.)  Self-dalcttBc  cannot  be  turned 
into  instrument  of  repiioal.— State  t.  Yee  Guck, 

«=»M7  (Or.)  Seif-defenae  must  be  in  propor- 
tion to  danger.— State  v.  Yee  Guck,  'iVSS. 


TX. 


IMDIGTMENT  AED 
TION. 


XEFOBXA- 


4s>l27  (Nev.)  Legislature  can  dispcmse  irith 

common-law  formalities  aa  to  indictment. — 
State  V.  MunioB,  806. 

«=>130  (Nev.)  Indictment  in  statutory  form 
M4  auffident  to  charge  firat  degree  muzder^ 
State  V.  Mttoios,  806. 

Vn.  EVIOEECE. 
<A)  Preanmptloa*  and  Bnrden   of  Proof. 

«=>|45  (Okl.Cr.App.)  Z>eBiga  to  effect  death 
may  be  inferred  from  fact  of  kilttng  by  aboot- 
Ing.— Harriaon  v.  State,  611. 

Defendant  presumed  to  intend  natural  oon- 
■eqnences  of  use  of  deadly  veapon.— Id. 

(B)  AdmlavlbllltT'  In  Goneval. 
^=»I70  (Or.)  Testimony  88  to  defendanfl  rea- 
idence  at  time  of  homicide  Aeltf  matarial.— State 
T.  Wong  Wen  Xeung,  S40. 

(C)  DtIbv  DaolaratlMB. 

^»203(3)  (OkI.CrJKpp.)  Preliminary  proof  aa 
to  dying  declaration  held  sufficient.— ^Beason  t. 
SUte,  792. 

«»2)4(l)  (Okl.CrApp.)  Statement  by  de- 
ceased that  defendant  threatened  to  kfll  bim 
held  aAnissible  aa  dying  declaration.— Freels 
T.  State,  1094. 

4^218  (OkLCrApp.)  AdmissibiUty  of  dying 
declarations  primarily  for  court.— Beason  t. 
SUte.  792. 

(B)  Welvht  and  SnSolenor. 

4sa250  (Cal.App.)  Conviction  of  manalaogh- 
ter  supported  by  evidence.— People  v.  Newsome, 
968. 

^=3250  (Okl.Cr.AppO  Evidence  sustaining  con< 
viction  of  murder. — In  re  Opinion  of  the  Judg- 
es, 146. 

^a2S5(3)  (OM.CrAPP.)  Evidence  held  to  sup- 
port GoiiTiethm  of  manslaughter  in  firat  degree; 
Tscdict  against  negro  of  manslaaghter  in  first 
degree  held  not  result  of  paasion.— Peyton  t. 

State.  151. 

«=»255(3)  (Okl.CrJtpp.)  Bvifleaiceheldtoaup- 

Eort  conviction  of  manslaughter  in  killing  hus- 
and.— Gray  v.  State.  503. 
«=>255(3)  (Okl.Cr.App.)   Evidence  sufficient 
to  support  coQviction  for  manalaughter.^ — Har- 
rison V.  State,  511, 

«=>255(3)  (Okl.Cr.App.)  Evidence  held  to 
support  conviction  of  manslaughtei  in  first  de- 
gree.— Freels  v.  SUte,  10&4. 


Covta  an«  KBT-HiniBEB 
VZEZ.  TRIAL. 

(A)  Oondnet  In  Oeneral. 

4^267  (Okl.Cr.App.)  Preliminary  proof  as  to 
dying  declaration  in  presence,  of  jury  not  error 
io.  absence  of  objection.— Beason  t.  SUU,  792. 

(C)  Inatrnetlona. 

«=s>80l  (Or.)  Inatmctlon  aa  to  ^ense  of  an- 
other Jkeld  inBnffldent.~SUte  t.  Xee  Ouck.  368. 

X.  APPEAL  AEB  ERAOB. 

«3>338(9)  (Okl-CrJ^pp.)  Evidence  of  premed- 
iution  harmless  bi  murder  ease  where  verdict 
of  manslaughter  cetnxned.— Beaaon  t.  State. 
792. 

HUSBAND  AND  WIFE. 

See  Divorce;  Marriage. 

m.  OOKVEYAMOEB,  CONTBACTS.  AH9 
OTHER  TBAWSAOTIOWS  BETWEEW 
BUSBAED  AKD  WIPE. 

«=349^(5)  (Cal.)  Hoaband  receiviiw  money 
from  wife  held  presumptive  debtor.— M^£ay  v. 
McKay,  386. 

T.  WIFE'S  SEPARATE  ESTATE. 
(A)  WkKt  CoBHtltutva. 

«s»tl9(3)  (Wash.)  Land  conveyed  by  husband 
to  wife  lield  wife's  separate  proiperty.— Dart  v. 
McDonald,  2SS. 

(B)  Rivlits  and  Llablllttu  of  Hnattand. 

<8»(4I  (Nev.)  Bxpen^Ure  of  separate  funds 
by  husband  io  improving  wi^'s  prt^ert?  does 
not  change  title.— Lombardi  v.  LombardC  93. 

Promise  by  wife  to  pay  what  husband's  im> 
provemento  were  reasonably  worth  not  Inqilied. 
— Id. 

VU.  GOmCUEITT  PROPERTT. 

•»=»235(3)  (OkL)  Instruction  in  action  be- 
tween spousea  aa  to  measure  of  damaiies  for 
detentiou  of  land  held  erroneona.— Nero  t.  Ne- 
ro, 492. 

«=>244  (Wash.)  Costs  awarded  wife  on  her 
separate  appeal  Jield  separate  and  not  commu- 
nity coflU.— Dart  v.  McDonald,  208. 
(8=3258  (Nev.)  Expenditure  of  community  funds 
by  husband  in  improving  wife's  property  does 
not  change  title. — Lombardi  v.  Lombardi,  93. 
«=»264  (Wash.)  Joining  of  husband  in  mort- 

JBge  did  not  show  property  was  community.— 
)art  V.  McDonald,  253. 
^276(1)  (Wash.)  Mother's  death  vesU  cbU- 
^en  with  one-half  of  community  property  with- 
out administration. — Goulette  v.  Ooulette,  1015. 

X.  ENTICnfO  AMD  ALIEHATIirO. 

e=)332  (Kan.)  Complaint  in  action  for  aliena- 
tion of  affections  held  sufficient  to  charge  jofnf 
and  several  liability. — Goocb  v.  Qooch,  874. 

IMPROVEMENTS. 

See  Municipal  Ckirporations,  •s»425-58a. 


See  Guaranty. 


INDEMNITY. 
INDIANS. 


4=»I3  (Okl.)  Enrollment  recmrd  held  ooada- 
sive  ae  to  age  but  not  as  to  date  of  birth.— 

Bilby  V.  Jacobs,  782. 

<&=»r5(l)  I  Okl.)  After-acquired  title  of  Cher- 
okee freedman  held  not  to  fnure  to  grantee's 
benefit.— Grimmett  v.  Grinunett,  133. 
^15(1)  (Okl.)  Bight  to  regulate  sale  of  In- 
dian lands  held  vested  exclusively  with  Con- 
gress.— Molone  v.  Wamsloy,  484. 

Acts  of  county  court  approving  full-blood  In- 
dians' conveyance  ministerial  and  not  JudiciBl. 
-Id. 

Failure  te  verify  petition  for  approTil  of 
deeds  held  not  to  uEect  validity.— Id. 
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«»I6{5)  (Okl.)  Parment  of  tee  witii  exprees- 
ed  intent  neld  not  a  cancellation  of  lease. — 
MuaachuBetta  Bouding  &  Inaurance  Co.  v. 
Lewis,  494. 

«=»I6(7)  (Okl.)  Sucetj  held  iusHfied  in  pay- 
inc  coTernment  rentals  on  oil  leaBe.-^tfaBSft- 
chusettB  Bonding  ft  IbnuTanee  Go.  t.  lAwis, 
484i 

«s»l8  <0U.)  Allotment  AeM  to  descend  in 
equal  sbaree  to  aunt  of  balf  blood  and  to  aunt 
of  full  blood  in  same  degree.— O'Neill  t.  Lau- 
derdale. 121. 

4s»l8  (Okl.)  Allotment  of  deceased  minor 
held  to  pass  to  minor's  illegitimate  child;  es- 
tate of  illegitimate  Indian  child  iuherited  from 
deceased  mother  held  to  pass  to  maternal 
grandparents  equally;  father  of  deceased  In- 
dian minor  held  not  entitled  to  inherit  estate 
of  minor's  Ulentimate  child  under  statute.— 
Nero  T.  Nero,  «El2. 

INDICTMENT  AND  INFORMATION. 

See  Homicide,  «ss>127-180. 

m.  FORKAX.  BEQuiarrEB  OF  ni- 

DIOTMEIfT. 

«s»26  (Or.)  Indictment,  entitled  "State  of  Or«- 
gon,"  Aeld  sufficient.— State  t.  Swank,  168. 

IV.  fujko  and  fosmai,  beqiti- 

SITES  OF  INFORUATION  OR 
COHPI.AINT. 

«s952(l)  (Colo.)  Rearraignment  and  reverifi- 
cotion  of  amended  information  unnecessarT.— 
Collins  T.  People,  626. 

V.  BEQVlSITEa    AND  SirFFIOIBNOT 

OF  ACCUSATION. 

10(51)  (Mont.)  Information,  charging  ac- 
ceptance of  prostitute's  earnings  in  language 
of  statute,  held  sufficient.— State  v.  Pippi,  656. 
^119  (CalJkpp.)  Information  auffident  de- 
spite surplus  statement  prefacing  second  count. 
— Peivle  V.  PoireU.  466. 

VI.  JOINDER  OF  PABTIES.  OFFENSES, 

AND  COUNTS.  DUPLIOITT, 
AND  ELECTION. 

«s»l25(6)  (Wash.)  Information  maj  charge 
series  of  forgeries  constituting  one  crimes- 
State  T.  McDonald,  1048. 

4=»I25(I9)  (Wash.)  Several  ways  of  commit- 
ting offense  may  be  charged  in  information.— 
State  V.  Hennessy,  211. 

«»l25(i9)  (Wash.)  Information  Jteld  not  du- 
plicitous.— SUte  t.  Parker.  23». 
^»  125  (20)  (Wash.)  Criminal  syndicalism  in- 
formatiou  Asia  to  charge  a  single  offense  com- 
mitted in  different  w&ys.— State  t.  Hennesay. 
211. 

^125(37)  (Ariz.)  Information  for  statutory 
rape  held  not  demurrable  for  including  more 
than  one  offense. — Sage  v.  State,  533. 
<S=^I29(I)  <Cal.App.)  Counts    for  extortion 
and  bribery  properly  joined. — People  v.  Powell, 

VH.  MOTION  TO  QUASH  OR  DIS- 
MISS. AND  DEMURRER. 

€c=3l37(6)  (Kan.)  Information  reasonably 
clear  is  sufficient  as  against  motion  to  quash. — 

State  V.  Hutzel,  887. 

«=3l54  (CaLApp.)  Uncertainty  and  indefinite- 
nesB  waived  by  failure  to  interpose  special  de- 
murrer.— People  V.  Gavin,  436. 

Vm.  AMENDMENT. 

«»I6I(4)  (Colo.)  Amendment  in  matters  of 
form  allowable  at  trial.— CoUina  v.  People,  &26. 
^:»I6I(6)  (Colo.)  Amendment  changing  name 
of  owner  of  property  stolen  is  a  mere  matter 
of  form.— OoUins  t.  Peoide,  626. 


INFANTS. 

See  Ouardian.  and  Ward;  J^Mnt  and  CSuld. 
n.  OVSTODT  AND  PBOTBOTtON. 

^»I6  (Colo.)  Children  held  residraits  of  the 
county  of  their  father  for  purpose  of  jurisdic- 
tion of  juvenile  court.— Hudson  t.  Uattingley, 
113. 

<^I9  (CalJ^pp.).  hDnates  of  court  heid  to 
show  voluntary  appearance  of  parents  waiving 
service. — ^Ez  parte  Ijamson,  735. 
^3)9  (Colo.)  Objection  to  residence  of  peti- 
tioner in  proceeding  relating  to  custody  waived 
by  answer.— Hudson  v.  Mattlngley,  113. 

Order  taking  children  from  parents  based  on 
confiicting  evidence  conclusive. — Id. 
<^20  (Cai.Ap|l,)  Information   charging  acts 
encouraging  minor  to  lead  Immoral  Ufa  held 
suffident.-^eople  T.  Gavin,  436. 

INJUNCTION. 

n.  SUBJECTS  OF  PROTECTION  AND 
BELIEF. 

(K)  Pnblle  Ofllcera  and  Boards  and  Mh- 
nlclpnlltlesi 

«s>&9(2)  (Nev.)  Administrative  ofBeera  may 
be  eidomed  from  proceeding  under  an  uncon- 
stitunon^  law.— Pitt  v.  Scrugham,  1101. 

m.  ACTIONS  FOB  urjuNomms. 

^=>I06  (Arte.)  Equity  has  jariadiction  of  In- 
junction proceeding.— Timmons     Wright,  100. 

XV.  PBBLIMINABT  AND  INTEBLOCU- 
TORT  INJUNCTIONS. 

(A)  Grounds  *nd  Froceedlnvs  to  Proevre. 

^s>i35  (CaLApp.)  Refusing  injunction  pen- 
dente lite  not  an  abuse  of  discretion.- Parker 
V.  Pacific  Gas  &  Electric  Co.,  60. 
«=»I37(I)  (CaLApp.)  Where  plaintiff  wouM 
suffer  no  injury,  temporal^  injunction  denied. 
—Parker  t.  Padfic  Gas  &  Electric  Co.,  60. 

Temporary   injunction   not   granted  where 
plaintiff's  loss  would  be  negligible. — Id. 
^»I58  (CaLApp.)  Denial  of  temporary  injunc- 
tion would  not  aitect  final  injunction  soncht^ 
Parker  v.  Pacific  Gas  &  Electric  Co.,  60. 

Vn.  VIOLATION  AND  PUNISHMENT. 

€=»228  (Wash.)    Persons    not    parties  are 

bound,  and  may  be  punished  for  violation,  if 
they  know  of  injunction. — State  v.  Wallace, 

1049. 

-  Pcrgon  not  party  cannot  be  punished  for  vio- 
lat^n,  when  he  had  no  knowledge  of  injunction. 

€=>230(3)  (Wash.)  Evidence  insufficient  to 
show  knowledge  of  injunction  on  part  of  on* 
not  a  party.— State  v.  Wallace,  104d. 

INSANE  PERSONS. 

U.  INQUISITIONS. 

<@=»7  (Cal.App.)  Insanity  proceedings  are  ad- 
versary in  nature.— McGlenahan  v.  Howard,  68. 

IX.  ACTIONS. 

(S=>98  (CaLApp.)  Evidence  held  to  sustain  find- 
ing alienist's  services  were  not  requested  by  in- 
competent^McCjlmahan  v.  Howard,  68. 

Person  rendering  services  to  ineompet«nt 
without  request  must  prove  benefit.— Id. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Onditoni 
Bankruptcy. 

INSTRUCTIONS. 

See  Griminal  Law,  «3>7S7-fi28i  Trial, 
209.  .  — » 
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INSURANCE. 

THE  GONTBAOT  IN  OENEBAI.. 
<■)  Coaatvnetton  and  Opvratloa. 

«»I46(3)  (Wash.)  Ambiguous  contract  to  be 
coDBtraed  roost  strongly  agamst  insurer  Die- 
paring  contract.— FentOD  t.  Poston,  31. 
«==>IS6(I)  (CalJVpp.)  Contract  of  insurance  of 
automobile  atafce  line  insurer  was  proper  party 
to  damage  action.— Ougliemetti  v.  Qraham,  04. 
^159  (C«J>pp.)  Vessel  Ketd  lost  outside  of 
territory  covered  by  policy-— Halfhill  Tuna 
PacUnc  Co.  v.  Fishermen's  fiSxch.  Snbeeribers, 
68. 

Vm.  CAKCELLATION.  SURBEIIDEK, 
ABAHDOmCEirr.  or  BBSOIMIOir 
OF  POUGT. 

^»229(3)  (Cal.)  Authority  to  procure  Insur- 
ance not  authority  to  consent  to  cancellation 
leaving  property  wholly  uninsured. — Laumau  v. 
SpringiSeld  Fire  &  Marine  Ins.  Co.  of  Spring- 
field. Mass,,  60. 

Not  canceled  as  to  mortgagee  by  notice  to 
mortgagor  or  consent  by  him.- Id. 
«=>n9(3)  (CaLApp.)  Brokers  held  without 
authorit^'  to  accept  notice  of  cancenatlon. — £<aa- 
man  v.  Concordia  E^re  Ins.  Co.  of  Milwaukee, 
Wis.,  951. 

Agents  to  procure  insurance  have  no  power 
to  consent  to  cancellation.— Id. 


aC  FORFETTimE  OF  FOUOT  FOB 
BRBACH  OF  PB0MIS8ORY  WAR- 
BAITTT.  OOVEZTAKT,  OB  COin>I- 
TIOIT  BUBSEQUEirr. 

(B>  Matters  Relatlns  to  Property  ov  In* 
*ere«t  Inaured. 

^>882(2)  (Kan.)  Warranty  that  books  shall 
be  audited  held  satisfied.— HltcheQ  Grsin  & 
Supply  Co.  V.  Maryland  Gamialty  Go.  ot  Balti- 
more, Md.,  978. 

Bond  not  to  remdre  detsmdnation  ot 
actual  amount  embeasled  within  thne  limited. 
—Id. 

XII.  RISKS  AND  OAUBES  OF  roSS. 
(C>  Onaranty   «ad  lademnltr  InsnraBce. 

4Es>430  (Kan.)  Loss  hv  employee's  speculation 
in  employer's  name  Afid  "embezzlement"  with- 
in fidelity  bond.— Mitchell  Grain  &  Supply  Co. 
T.  Maryland  Casualty  Co.  of  Baltimore,  Md., 
978. 

^>435  (Wash.)  "Inability  bonds"  and  "indem- 
nity bonds"  distiiMiiiahed.— Fenton  v.  Fos- 
toiC  31. 

Bond  not  complying  with  public  motor  vehicle 
license  law  may  be  for  liahuity  rather  than  in- 
demnity.— Id, 

Whether  bond  is  for  liability  or  indemnity  de- 
pends on  intent. — Id. 

(Contract  construed  as  a  liability  and  not  in- 
demnity bond.— Id. 

Ouarantor  not  released  from  liability  accru- 
1ns  l>efor«  lapse  and  aubaeqnently  established 
by  laWij— Id. 

ZIV.  NOTICE  AND  PROOF  OF  LOSS. 

«»539(5>  (Nov.)  Failure  to  furnish  proofs  of 
loss  witbin  time  prescribed  does  not  prevent 
recovery.— Clark  t.  London  Asanr.  Corporation, 

809. 

•s»548  (Cat.)  Insurer  not  required  to  make  a 
new  demand  for  examination  after  dtemlsssl  of 
charge  of  arsou. — Hickman  v.  London  Assur. 
Corporation,  45. 

^s»5S0  (Nev.)  Proofs  of  loss  not  part  of  con- 
traet^— Oiark  t.  London  Asanr.  Corporation, 
809. 

Proofs  of  loss  not  binding  on  insurer.— Id. 
4=^560(2)  (Cal.App.)  Insurer  Jield  bound  to 
specify  amount  of  loss  admitted  in  order  to 
contest  amount  ot  loss  claimed.— Louman  v. 
Concordia  Vire  Ins.  Oo.  of  Milwaukee,  Wis., 


^560(3)  (Cal.App.)  Objection  to  proof  ot 
loBS  solely  on  one  ground  hetd  waiver  of  de- 
fense of  lack  of  evidence  of  amount  of  loss. — 
Lauman  v.  Concordia  Fire  Ins.  Co.  of  Milwau- 
kee,  Wis.,  961. 

XVU.  PATUENT  OB  DISCHABOB. 
CONTRIBUTION.  AND  StTB- 
ROOATION. 

^606(5)  (Cal.)  Insurer  of  joint  tort-feasor 
not  enUtied  on  payment  to  be  subrogated  to 
right  of  insured.— Adams  v.  White.  Bus  line, 
389. 

XVm.  ACTIONS  ON  POLICIES. 

^»665(l)  (Cal.App.)  Brokers  placing  insur- 
ance Ae/d  not  agents  of  insured  to  receive  no- 
tice of  cancellation."Iiauman  v.  Concordia  Fire 
Ins.  Co.  of  Milwaukee,  Wis.,  951. 
«=s)663(2)  (Mont.)  Verdict  that  life  policy 
was  delivered  AeW  warranted.—Harrington  v. 
Mutual  Life  Ins.  Co.  of  New  York,  1107. 
^665(4)  (Cal.App.)  Evidence  held  to  con- 
tain finding  of  amount  of  plaintiff's  loss.— I^au- 
man  v.  Concordia  Fire  Ins.  Co.  of  Milwaukee, 
Wi8„  951. 

^b665(4)  (Kan.)  Evidence  insufficient  .  to 
show  tiiat  report  of  shortage  of  bonded  em- 

Sloyee  was  arrived  at  on  improper  basis. — 
[itchell  Grain  &  Supply  Co.  v.  Maryland  Cas- 
ualty Co.  ot  Baltimore,  Md.,  978. 

XX.  XUTUAI.  BBNBUT  UrSURAHOB. 
(W)  Aetions  for  B««Sta. 

€s»8I8(4)  (Kan.)  Transcript  of  proceedings 
at  inquest  held  inadmissible  in  action  on  cer- 
tificate void  if  death  resulted  from  violation  of 
la*,— Alien  v.  Knightg  and  Ladies  of  Security, 
616. 

«=>825(3)  (Colo.)  Refusal  of  directed  verdict 
for  defendant  society  on  ground  of  suicide  Acid 
proper.— Railway  Mail  Ass'n  v.  Jeffrey,  644. 

INSURRECTION. 

®=^2  (WathO  Information  for  criminal  syn- 
dicalism held  not  indefinite  and  uncertain. — 
State  V.  Hennessy,  211. 

State  Le^slature  may  enact  statute  to  pre- 
vent teaching  of  sedition,  etc. — Id. 

Person  joining  organization  advocating  se- 
dition guilt?  regardless  of  intent.— Id. 


See  Ubdit- 


INTEREST. 

IT.  BSCOTERT. 


*=»66  (Cal.AppL)  Need  not  be  prayed  In  a 
emtested  case^Dnrbin  v.  wmm^p,  274. 

INTOXICATING  LIQUORS. 

TI.  OFFENSES. 

^>I39  (Nov.)  Person  making  home  in  place 
where  possesnon  ia  prohibited  cannot  keep  liq- 
uors there.— Bx  parte  Cerfoglio,  96. 

Tm.  CRUCZNAI.  PROSECUTIONS. 

«=3215  (Or.)  Complaint  for  sale  held  suffi- 
cient.—State  V.  London,  844. 
^=s»2i6  (Or.)  Complaint  for  sale  held  soffl- 
dent  though  not  specifying  kind  of  liquor  sold. 
— State  V.  London,  344. 

^217  (OrJ  Complaint  for  sale  held  suffi- 
cient though  not  specifying  quantity  of  liquor 
sold. — State  v.  London,  844. 
«»2I8  (Or.)  Complaint  for  sale  htid  suffi- 
cient though  not  specifying  name  of  purchaser. 
—State  V.  London,  344. 

^236(3)  (Okl.Cr.App.)  That  liquor  was  par- 
chased  for  personal  use  la  matter  of  defense.— 
Holmes  v.  State,  608. 

(e»236(20)  (OkLCrJlpp.)  Evidence  held  to 
support  conviction  for  unlawfully  conveying 
liquors.— Holmes  t.  State,  60& 
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Z3C  aEABOHEB,  BEIZITREB,  AHD  FOR- 
FE1TUBE8. 

^»2SI  (Okl.)  Vehicle  nnlavfuUr  ased  with- 
out owner's  knowledge  not  liable  to  forfeiture. 
— Rome  T.  State,  498. 

IRRIGATION. 

See  Wftters  and  Water  OonrBes.  ^216-263. 

JEOPARDY. 

S«6  Criminal  Law.  <»=3l6^178. 

JOINT  ADVENTURES. 

(Cal.A|ip.)  Parties  ensagio;  In  Joint 
enterprise  held  liable.— Leake  v.  City  of  Ven- 
ice, 440. 

«=>8  (Cal.App.)  Evidence  hetd  to  show  that 
defendautB  promoted  road  races  incurring  debts 
to  plaintiffs. — Leake  v.  City  of  Venice,  440. 

(Cal.App.)  Evidence  held  to  sustain  find- 
ings that  promoters  were  liable  on  agreement 
for  services  and  advances^EUiott  t.  BaHey. 
717. 

JUDGES. 

See  Justices  of  the  Peace. 

m.  RIGHTS.  POWERS,  DTTTZES,  AKD 
IJABILITXES. 

«=>22(2)  (Wash.)  Statute  fixing  salary  of  an- 

perior  court  judges  in  first  class  counties  held 
not  to  aoply  to  "class  A  counties."— State  T. 
Clausen,  1018. 

IV.  DISQITAUFIOATIOM  TO  ACT.. 

«»47(l)  (Or.)  Not  disqualified  to  sit  in  Su- 
preme Court  because  Attorney  General  at  time 
of  trial  below.— State  v.  Turnbow,  569. 
^3»5((2)  (Or.)  Objection  to  disqualification  of 
judge  should  be  made  at  time  of  argument. — 
State  y.  Turnbow.  569. 

«s»5l(2)  (Wash.)  Affidavit  of  prejudice  time- 
I7,  if  filed  and  called  to  attention  of  court  be- 
fore any  ruling.— State  T.  Superior  Court  for 
Lewis  Coun^,  2&. 

JUDGMENT. 

See  Execution. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 

J.  RATUBS  AND  ESSENTIAId  IN 

OENERAZ.. 

^9iO  <Wyo.)  Judge  of  Second  judicial  dis- 
trict presiding  at  trial  in  Third  had  jurisdic- 
tion to  render  judgment  out  of  eoun^.— Bis- 
singer  &  Co.  v,  Weiss,  527. 

(Ariz.)  ir«U  inconsistent  and  incapable 
of  enforcement— Herr  v.  Kennedy.  S30. 

IV.  BT  DEFATTLT. 

(A)  Reqntalteii  mmA  Valldltr. 

<S=>M  (Cal.App.)  Clerk  could  not  enter  judg- 
ment on  default  in  action  to  set  aside  judgment 
of  justice  court.— Bio rdan  v.  Zube,  65. 
<Ss3l06(7)  (Utall)  Default  proper  for  defend- 
ant's refusal  to  plead  after  demurrer  to  an- 
swer was  sustained.— Uanks  v.  Lee,  302.  . 
«s»IOft(8)  (Idaho)  Chattel  mortgagor's  cause 
of  action  for  conversion  held  "counterclaim" 
tbnugh  denominated  a  cross-complaint,  and 
deemed  controverted,  preventing  default.— First 
i^v.  Bank  of  Pocatello  v.  Sherman.  630. 

(B)  Opcninv  OT  Bettlnar  Aside  Defmnlt. 

«=3l39  (Idaho)  Opening  default  on  showing 
not  presenting  facts  is  abuse  of  discretion. — 
Armstrong  v.  Hartford  Fire  Ins.  Co.,  301. 
4a»l39  (Moat.)  Opening  of  default  is  matter 
of  legal  diacretion.---Deliuiey     CoolCt  SSS. 


^139  (Or.)  Befnsal  of  motion  to  set  aside 
default  is  reversible  only  for  abuM  of  diaerfe- 
tion, — Schiffman  v.  Robison,  818. 
<S=9|43(2)  (Moat.)  To  vacate  default,  party 
must  show  excuse  and  meritorious  defense.— 
Delaney  v.  Cool^.  833. 

Default  the  result  of  InexcnsaUe  neglect  win 
not  be  opened. — Id. 

«=9l53(l)    (Mont.)   To  vacate  default,  party 

must  proceed  with  diligence. — Delaney  v.  Cook, 

833. 

€=»I62(4)  (Or.)  Refusal  of  motion  to  set 
aside  default  held  not  abuse  of  discretion  under 
the  evidence.— Schiffman  v.  Bobisou,  816. 

VI.  ON   TBIAI.   OF  ISSUES. 
(A)  Rendltton,  Form,  mi4  II«««Ult«a  In 

^199(3)  (Wash.)  Denial  of  motion  for 
judgment  notwithstanding  verdict  proper 
where  evidence  ia  conflicting. — Worthy  v.  Arc- 
tic Co.,  222. 

«=»203  (WaM.)  Second  judgment  not  author- 
ized while  first  ia  In  force.— Budkle/  v.  Bark- 
en^ 260. 

Entry  of  judgment  notwithstanding  verdict 
valid,  notwiustandiiig  previous  unauthorised 
entry  of  judgment  on  the  verdict.— Id. 

91  Faitlea. 

i8=>233  (Wash.)  Entry  of  for  one  defendant, 
without  judgment  either  for  or  against  other 
defendants,  error.— Buckley  v.  Hukena,  250^ 

(C)  Contorinltr  to  Proeeva.  Ple«dln0B. 
Proof*,  «nd  Verdlot  or  Finding. 

«=»25l(l)  (CaLApp.)  Award  of  possession  of 
cattle  with  increase  held  erroneous  in  view  of 
pleading.— Duff  v.  Anderson,  445. 
«=»252(l)  (Kan.)  Where  all  parties  In  court 
pleader's  prayer  not  important  and  court  must 
render  proper  judgment— Beachy  v.  Jones.  184. 
4»256(i)  (CalJ^pp.)  Award  of  poaaeasion  of 
cattle  with  uereaae  mM  erroaeona  la  view  of 
findings.— Cuff  T.  Ai>derM»i»  44S. 

Vn.  ENTBT.  BECOBD.  AND  DOOK- 
ETINO. 

«s»27l  (Wash.)  May  he  eBtered  bv  deA 

without  order  of  court  only  at  time  i»  return 

of  verdict.- Buckley  v.  Harkens,  2S0. 

Decision  filed  by  court  held  not  to  authorise 
cleric  to  enter  ju^ment.— Id. 

XI.  OOIXATEBAI.  ATTACK. 
(B)  Qrowmde. 

«=s>489  (Idaho)  Judgment  in  excess  of  power 

conferred  by  statute  may  be  c<^ateralfy  at- 
tacked.—Wright  V.  Atwood,  625. 
^s>489  (Okl.)  Judgment  without  power  to  ren- 
der is  void.— OUaJioma  Gltiy  T.  Oorporation 
(Commission.  498. 

Zn.  CONBTBUOTION  AND  OPBBA- 

TioN  nr  obnebaim 

^»526  (CalJ^pp.)  Remarks  of  judge  during 
case  become  no  part  of  judgment.— BelpUng  v. 
Helplittg.  715. 

XIV.  oonolusivbness  of  adjudi- 
oation. 

(A)  Jndfnnenta  CoaclaslTe  ip  GeB«ra1. 

•=9634  (Okl.)  Estoppel  by  jadgnteot  depends 
upon  judicial  determination,  not  upon  evidence 
supporting  determination.— Bruner  v.  Bearden, 

(B)  FeraoM  CoK«l«ded. 

«Es>878(l)  (Waah.)  Dimniaaal  of  bankruptcy 
trustee's  action  against  stockholders  bara  and' 
itor'a  action.— De  Muth  v.  Eleeb^  MOb 

(C)  Untters  Conolndcd. 

<(=>7I3(I)  (Okl.)  Former  judgment  condnaive 
between  parties  and  privies  as  to  natters  in 
issue.— Bruner  T.  Bearden,  117. 
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«=>7i3(l)  <Okl.)  Res  judicata  extends  to 
Readings,  Terdict,  t>r  findinga,  as  well  as  to 
formal  judgment.— Griinmett  v.  Orimmett,  133. 
^»7I5(3)  (Ofci.)  Jodgment  for  defendant  on 
gueiition  of  exocution  of  note  not  rea  judicata 
as  to  existence  of  the  ibdelitednen.— Bmner  t. 

Bearden,  117.   

ZV.  UBK. 

^768(1)  (N.M.)  Money  Judgment  operates  at 
lien  on  realt?  <mly  after  transcript  of  doc- 
ket filed  with  coanty  clerk.— Kaaeman  t.  Mapel, 

799 

AVm.  ASSIGRKEXT. 

^s»833  (Cal.)  Jadgmeat  in  action  for  tort  aa- 
aisnfOde.-^damB  t.  White  Bus  Une,  389. 

XX.  PATMEHT.  SATISFACtlOR, 
MTRGEB.  AlTD  DISCHARGE. 

€=>878(2)  (Cal.)  Order  of  payment  and  .exe- 
cution of  assignment  immaterial  in  determin- 
ing whether  jndnnent  was  assigned  or  satiB- 
fied.— Adams  t.  White  Bus  Line,  3S8. 

Payment  by  and  assignment  to  imnt  tort- 
feasor glTes  no  right  of  contribatlon.— Id. 

mmUXKT  Ag  ESTOMMBL  OR 
DEXVHbE. 

«=>95l<2)  (Okl.)  Inquiry  of  rea  judicata  not 
limited  to  formu  judgment.— Bnmer  t.  Bear- 
den,  117.  .  ,  . 
^956(2)  (Okl.)  Extrinsic  e^cnce  admjs- 
Bible  to  identify  points  decided.— Bmner  t. 
Bearden.  117. 

JUDICIAL  POWER. 

Sea  Conatitutional  Law,  «=»70. 

JURY* 

Sae  Grindnal  Law,  «3»868. 

II.  RIGHT  TO  TRIAIi  BT  JV&T. 

«»I3(5)  (Mont)  No  right  to  jurr  trial  In 
equity  case.— Steiner  v.  McMillan,  836. 
^13(15)  (N.M.)  Pleading  title  as  defense  in 
suit  to  quiet  title  gave  right  to  try  case  with 
jury.-tak«r  v.  Orita,  906. 
«=9l4(5)  (Kaa.)  Suit  to  establish  tmst  in  real 
estate  and  for  accounting  not  triable  by  jury  as 
of  right.— Rayl  v.  Brown.  Wl. 
«s»l4(9)  <Kan.)  Suit  to  qniet  title  substan- 
tially one  in  ejectment,  with  right  to  Joiy  trial. 
— Parris  r.  BnUer  County  Oil  Co.,  8TO. 


XV.  81TMMONI1TG,  ATTENDAKCE,  DIS- 
OHAROE.  A3n>  OOMPEK- 
8ATION. 

^966(1)  (Mont.)  Names  properly  drawn  from 
jury  Ikhi  No.  8,  where  names  in  box  No.  1 
had  been  delated.— State     FippU  650. 

V.  COMPETEirOT  OF  JITROBS,  CHAI«- 
I.EHGBS,  ANI>  OBJEOTIOK8. 

^»9S  (Waab.)  Juror,  previonaly  trying  sister 
of  defendant  for  similar  offense,  not  dlsqaali- 
&ed.— State  v.  McDonald,  1048. 

JUSTICES  OF  THE  PEACE, 
m.  crvn.  jxtbisdiotiox  and  av- 

THOBITY. 

^950  (Utah)  Parties  by  their  action  may 
waive  jurisdiction. — Silver  City  Mercantile  Co. 
v.  District  Court  of  Utah  County,  194. 
^58(5)  (Utah)  Failure  to  aUege  venae  kekl 
not  to  deprive  Juaticc  or  district  court  on  ap- 
peal of  jurisdictioD.-^ver  City  Mercantile  Go. 
V.  District  Court  of  Utah  County,  194. 
^»59  (Utah)  Jurisdiction  not  presumed. — Sil* 
ver  City  Mercantile  Co.  t.  District  Court  of 
Utah  Countr.  IM. 


^=360  (Utah)  Jarisdiction  of  parties  may  be 
waived.— Silver  City  Mercantile  Co.  v.  District 
Court  of  Utah  County,  194. 

IV.  PBOCEDURE  IN  OIVU.  CASES. 

«=>I22(5)  (CaJ.App.)  Notice  of  default  must 
be  properly  directed.— Engelken  v.  Justice 
Court  of  Eden  Tp.,  266. 

«s»122(&)  (Mont.)  Denial  of  vacation  default 
entered  in  justice  court  held  erroneous.— Dela- 
ney  r.  Cook,  833. 

V.  REVIEW  OF  PBOOEEDINOB. 
(A)  AvpMU  and  Blnor. 
«»I52  (Utah)  Defendant   who   mi^it  have 
been  sued  alone  may  appeal  without  joining 
codefendants.— Nicolo  v.  Evans,  202. 
^159(9)  (Cal.A|»p.)  Undertaking  on  appeal 
uncertain  as  to  whether  it  is  filed  in  behalf  of 
one  or  both  defendants  held  insufficient.— Mathia 
V.  Superior  Court  of  City  and  County  of  San 
Francisco,  711. 

«=s>159(l3)  (CaI.App.}  Filing  of  undertaking 
on  appeal  nui^  be  waived  by  respondent.— Ma- 
thia V.  Supenor  Court  of  City  and  County  of 
San  Francisco,  711. 

Filiw  of  andertatdng  within  five  days  la  jn- 
risdictlonal,  and  Bubseqaent  waiver  by  respond- 
ent is  ineffective.— Id. 

^»I9I(5)  (CaLApp.)  Failure  to  file  undertak- 
big  not  waived  by  filing  notice  of  motion  to  set 
caae  for  triaL—Matbis  T.  Superior  Court  of  City 
and  Gonnty  at  San  Fraadaco.  711, 

LANDLORD  AND  TENANT. 

I.  CREATION  AND  EXI8TEH0E  OF 
THE  RELATION. 

<^I8(3)  (CalJkpp.)  Evidence  held  to  prove 
an  indebtaidness,  suBtainiog  jdaintiiTs  claim 
that  lessee  held  lease  as  security  only.— Ooat- 
man  v.  Fuller,  266. 

H.  LEASES  AND  AGREEMENTS  IN 
GENERAI^ 
(B)  Conatrnctlon  and  Operation. 

^=937  (Wash.)  Doubtful  provision  of  lease 
construed  in  favor  of  lessee. — Salzer  v.  Man- 
fred!, 104G. 

«=34l  (CalJ^pp.)  Iiease  of  building  held  ter- 
minable by  disposal  of  land  or  building  or  ei- 
ther.—Walter  V.  AmoM,  460. 

m.  IiANDXiORD'S    VITES  "  AND  RE- 
VERSION. 

(A)  Rlchta  and  Power*  of  landlord. 

«»53(l)  (Okl.)  Tenanta  of  owner  held  to  be- 
come tenants  of  owner's  grantee.— Montgom- 
ery T.  HiU,  897. 

(B)  Bstoppel  ol  Tenant. 

^»64  (Or.)  One  claiming  under  lessees  cannot 
deny  lessors  right  to  possession  on  expiration 
of  leaae.— Slmmona  v.  Zartbas,  167. 

IV.  TERMS  FOR  TEARS. 

(B)    AHlKnmentt    Snblettlns,    and  Hort- 
case. 

«s=>S0^3  (Wash.)  Evidence  had  admissible  to 
show  assignment  of  lease.— Boyd  T.  North. 
1011. 

Evidence        to  ahow  assignment  of  leaae. 

— ^Id. 

(O)  Blxtenalona,  Renewals,  and  Options  to 
Pnroha«e  or  SelL 

«=»83(4)  (Wash.)  Tenant  may  renew  under 
renewal  provision,  though  in  arrears  for  rent,  if 
timely  payment  not  made  condition  precedent 
to  renews!.— Henry  v.  Bruhn  &  Henry,  20. 

Forfeitures  not  favored. — Id. 

Complianca  with  provision  of  leaae  as  to  time 
of  payment     rent  may  ba  waived.— Id. 
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«=»86(l)  (Wash.)  AArmatlTe  action  Iv  towe 
required  to  coiutltnte  renewal.— Salser  t.  Han- 

fredi,  1046. 

4=s>87  (Wash.)  Option  to  renew  given  lessee 
coold  be  exerdsed  only  once. — Salzer  v.  Man- 
fredi.  1040. 

«5>88(3)  (Wash.)  Benewal  will  be  presumed 
to  hare  been  for  ahorteet  of  terma  availatde. — 
Saliar  t.  Manf redi,  1046. 

(D)  TemlnMtlon. 

«»94<3^  <Cal.App.)  Notice  to  quit  tenancy 
held  sumcient  in  view  of  lease. — ^Walter  v.  Ar- 
nold. 460. 

«=»I04  (Wa»h.)  Lease  held  to  provide  for  for- 
feiture for  breach  of  covenant  not  to  asaigD 
or  sublet.— Boyd  v.  North,  1011. 

Landlord  Is  entitled  to  forfeiture  on  breach 
of  covenant  not  to  aBsign  or  sublet. — Id. 

Forfeiture  for  violation  of  covenant  as  to 
assignment  not  dependent  on  the  form  of  as- 
signment.— Id. 

4=>I09(2)  (Cal.App.)  Landlord's  tender  of 
agreed  aum  on  sale  of  property  not  invalid  be- 
cause not  deposited  in  bank.— Walter  v.  Ar- 
nold, 460. 

TH.  PREMISES  AND  EKJOTBCEHT 
AND  USE  THEREOF. 
(B>  PosaeMlon,  Enjoyment,  and  Use. 

«»I32<I)  (CalJ^pp.)  After  termination  of 
lease  leasee  could  not  recover  damages  for  in- 
terference with  possession.— Parish  v.  Stude- 
baker,  721. 

«3»I34(6)  (CalJlpp.)  Damages  to  lessor  from 

uupermitted  use  is  actual  injury  to  property^— 
Smith  T.  United  Crude  OU  Co.,  434: 

(D)  Repaint  Inaarance,  nnd  Improve- 
mente. 

«=»[50(i)  (Nev.)  Landlord  not  required  to  re- 
pair premises  in  absence  of  provision  of  con- 
tract or  statute.— Matt  v.  Barlow,  1036. 
^192(1)  (N«V.)  liesaor  Iteld  not  required  to 
provide  tenant  of  irrigated  land  with  horses 
for  rebuilding  of  dam.— Matt  T.  Barlow,  103tt. 

<F>  BvletlOB. 

^»I7I(3)  (Cal.)  Surrender  of  premises  nec- 
essary clement  of  "constructive  eviction."— Vey- 
sey  V.  Moriyama,  662. 

Leasee  could  not  avoid  payment  of  rent  wher* 
he  continued  in  possesalon  of  entire  premiaea. 
— Id. 

«s»l7l(3)  (CalJ^pp.)  No  eviction  1^  treroaaa 
not  causing  vacation  of  premises.- Pariah  t. 
Studebaker,  721. 

Vm.  RENT  AND  ADVANCES. 
(A)  KlichtB  nnd  LInbllltie*. 

«=9SbOI  (Wash.)  Evidence  held  not  to  sustain 
appraiaement  to  determine  ground  rent. — 
Thomas  T.  Oitiaena'  Realty  Co.,  209. 

IX.  RE-ENTRY  AND  RECOTERT  OF 
POSSESSION  BT  LANDI.ORD. 

«s»285(9)  (Cal.App.)  Lessor  bringing  eject- 
ment because  of  nonpayment  of  rent  entitled  to 
attorney's  fees.— Parish  v.  Studebaker,  721. 
«=»288  (Okl.)  Title  cannot  be  determined  by 
suit  tor  forcible  entry,  except  to  fix  right  to 
possession. — Montgomery  v.  Hill,  897, 

Equitable  jurisdiction  not  Involved  in  suit  for 
forcible  entry,  possession  only  being  triable.— 
Id. 

^290(>/a)  (Okl.)  Action  for  nnlawfnl  de- 
tainer not  prematurely  brought.— Montgomery 

V.  HiU,  897.  ' 

«s>29l(7'/2)  (Waab.)  Failure  to  file  complaint 
prior  to  service  of  summons  not  fatal  to  serv- 
ice in  unlawful  detainer.— Boyd  v.  North,  1011. 

Requirements  of  summons  in  general  actions 
not  appli«abU  in  forcible  entrr  and  detainer. 
"Id. 


^9»29i(8)  (Or.)  Descr^tUm  of  propertr  Id 
forcible  entry  soffldent.— Kmmona  v.  Zazthaa, 

157. 

<^29l(8)  (Wash.)  Complaint,  aUeging  aa- 
signment  of  leaae  in  violation  of  covenant,  ield 
sufficient  in  unlawful  detainer.— Boyd  v.  North, 
1011. 

«=^29l(9)  (CalJkpp.)  Denial  of  landlord's 
ability  to  comply,  with  agreement  forpayment 
on  sale  of  property  held  evasive.— Walter  v. 
Arnold,  460. 

€=:»29I(I3)  (Or.)  Evidence  held  to  show  les- 
sor entiUed  to  posaesaion  of  praniaea. — Bim- 
mona  t.  Zarthaa,  157. 

X.  RENTING  ON  SHARES. 

^323  (Okl.)  Evidence  insufScient  to  show  re- 
lation of  landlord  and  tenant  as  to  growing 
crop. — Chickaaba  Gas  &  Electric  Jo.  v.  linn, 
769.. 

«ss>330(l)  (Okt.)  Landowner  held  entitled  ttt 
maintain  action  in  own  name  for  damages  to 
crop  by  third  person.— Chickaaba  Gaa  &  Elec- 
tric Co.  r.  Linn,  TtfS. 

LARCENY. 

n.  PROSECUTION  AND  FITNISH- 
KENT. 
(C)  Trlml  and  Review. 

«3968(3)  (Wash.)  Evidence  Md  mffident  for 
aubmisaiott  of  case  to  jury.— State  t.  McChea- 
ney,  221. 

LEASE. 

See  liBndlord  and  Tenant. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  ^»5S. 

LIBEL  AND  SLANDER. 

L  WORDS  AND  AC7TB  AOTIONABUS. 

AND  liarHiTtt  therefor. 

«=s>6(l)  (Okl.)  That  publication  subjects 
plaintiff  to  banter  does  not  make  it  libeloaa; 
publication,  to  be  libelous,  must  tend  to  lower 
plaintiff  in  public  estimation.— Pbomix  Printing 
Co.  V.  Robertaon.  487. 

<&=>6(4)  (Cole.)  Charge  that  plaintiff  was  in- 
sane IB  actionaUe  per  ■e.^Werta  t.  lAwrence. 

647. 

«=»9(3)  (Cal.)  Complaint  held  to  sUte  cause 

of  action  for  libel.— Chavei  T^ea-Mirror 

Co.,  666. 

«=>19  (Okl.)  Construction  of  words  diarged 
to  be  tibeloua.— Phoenix  Printing  Co.  v.  Robert- 
son, 487. 

Words  in  libelone  article  must  be  construed 

by  natural  and  obvious  meaning.— Id. 
^=>24  (Or.)  Those  hearing  charge  most  un- 
derstand it.— Blaser  v.  Erattiger,  359. 

m.  JUSTIFICATION  AND  MITIOA- 
TION. 

€=354  (Cal.)  Truth  a  complete  defenae.— Cha- 
vez V.  limcs-Mirror  Co.,  666. 
«=»56(l)  (Colo.)  Probable  cause  w>t  jostifi- 
cation.— Werta  ▼.  Lawrence,  047. 

rV.  ACTIONS. 
(A)  Rlarht  of  Action  nnd  Defeneev. 

$=>7I  (Colo.)  Instruction  on  plaintiff's  giving 
publicity  to  defendant's  alleged  slander  heU 
properly  refused.— Wertx  v.  Lawrence,  647. 

(B)  Pmrtlea.  PrellaainarT'  rroeeetflace. 
and  PleadiMK* 

^»8I  (Okl.)  If  defamatoiT  words  not  action- 
able on  their  face,  cztrfnric  circamstancea 
must  be  pleaded.— I^cenix  Printing  Co.  v.  Rob- 
ertson, 487. 

^=>82  (Okl.)  Rztrinaic  circumstances  must  be 
distinctly  stated  and  applied  by  proper  coUo- 
qoinm.— PluB&ia  Printins  Oa.  t.  iMMrtaon,  487. 
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«s»7{2)  (Cal.)  Otdtawuw  rdatiac  to  tteeiialiw 
of  coUectioii  agencies  Mnstracd.— Cuthbert  t. 

Woodman,  673. 

«=^7(2)  (CalJ^pp.)  Ordinance  exacting  licenn 
fee  from  dealers  in  secondhand  cars  not  dia- 


<^aft  (Or.)  EieBdlna  ahould  Kt  oat  tonlgn 
tengaage    ubm    ^  tranaUtion.-Bl8W!r  t. 

Krattiger,  8I]g, 

^^^C).  .ioaJ.)  Innuendoea  cannot  gire  mean- 
s' **l,?'¥dli  publication  is  not  fairlr  soaceptl- 
2ie.-^hjrvei  Times-Mirror  Oo.,  666. 
*^^)  (Okl.)  Eitrinaic  circumstances  must 
nstinctly  stated  and  understood  meaning 
Bet,  out  in  inauendoee.— PhtBtilx  Printing  Co. 
V  Robertson,  48T. 
t^»97  (Cal.)  Demurrer  to  complaint  alleging 
Ubel  sustained  if  complaint  shows  truth  of 
charge.— Ohavea  v.  Times-Mirror  Co.,  666. 

Court  not  at  liberty  to  assume  that  attorney 
knew  public  defender  was  not  a  judge.— Id. 
«»I00(8)  (Or.)  Precise    words    as  alleged 
need  be  proved  only  substantially  aa  laid.— 
Blaaer  v.  Krattiger,  359. 

Charge  of  false  accusation  of  larceny 'keM  not 
met  by  proof, — Id. 

Proof  of  utterance  In  foreign  lasgnage  of 
words  averred  moken  In  En^^ieb  a  fata]  vari- 
ance.—Id. 

(C)  Evidence. 

^IOl(l)  (Or.)  I^aintifl  muat  show  he  be- 
longs to  class  described  in  slanderous  remarks. 
— BlaseT  V.  Krattiger,  8S0. 
4s»l04(l)  (Colo.)  In  action  against  one  who 
prosecuted  plaintiff  for  lunacy,  evidence  as  to 
Igosecution  admissible.— Werts  t.  Lawrence. 

(D)  OaaUMrea. 

«s>l2l(2)  (Colo.)  for  dandar  l9  Calse- 

1^  charging  plaintiff  with  ipsanity  held  not  ex- 
cessive.—Wertz  V.  lAwrence,  647. 

(E)  Trla.!,  Jndsmeiit,  mitd  Revtew. 

«=»I23(2)  (Okl.)  Where  defamatory  words 
not  actionable  per  se,  court  muat  construe 
words,  and  jury  must  determine  intent. — ^Ptace- 
niz  Printing  Co.  v.  Robertson,  487. 

Where  words  derive  defamatory  impwt  from 
extrinsic  circomstances,  iuBtrucnon  for  plain- 
tiff erroneous.— Id. 

LICENSES. 

I.  FOB  OOOXTPATTOXS  AND  VBXV- 
XI.EGES. 

(CalJ^pp.)  Ordinance  exacting  license 
from  dealers  in  secondhand  automobiles  not 
mere  rerenue  measare.— Ex  parte  Higgins,  740. 
«s>3  (CalJkpp.)  Power  to  tax  and  collect  li- 
cense fees  must  be  found  In  generic  law.— Ex 
parte  Higgins,  740.  ,  , 

«s»6(l)  (Cal.)  Charter,  empowering  city  to  "li- 
cense and  regulate,"  authorizes  tax  for  revenue 
01^.— Ex  parte  Nowak,  402. 

(Siarter  authorizing  city  to  license  held  not 
to  render  charter  subordiuate  to  state-wide 
laws;  "general";  "uniform";  "general  and  uni- 
form laws." — Id, 

«=s>6(l)  (Cal.)  City  ftoM  authorized  to  impose 
occopaaonal  tax  for  revenue  only;  "license 
and  regulate."— Ex  parte  Galusha.  406. 
«=36(r)  (CalJlpp.)  City  of  San  Fraodsco  em- 
powered to  levy  license  taxes  and  to  collect 
fees.— Ex  parte  Higgins,  740. 
<^6(3)  (Cal.)  State  may  delegate  to  city 
power  to  impose  occupational  tax  on  lawyers. 
—Ex  parte  Galusha.  406. 

Charter  authorising  city  to  tax  any  "businesa" 
or  "calling"  hM  to  antboriae  tax  against  law- 
yers.—Id, 

Os>6(l2)  (Wash.)  Ordinance  fixing  occupation 
tax  for  persona  operating  motortrncka  valid.— 

White  V.  Turner,  240. 

^37(1)  (CaJ.)  Ordinance  imposing  license 
upon  merchant,  manufacturer,  or  otherwise  not 
void  for  uncertainty.— Ex  parte  Nowak.  402. 
^»7(l)  (Cal.)  Ordinance  held  not  void  for 
not  specifying  proportion  of  liceiise  payable 
each  quarter. — Cuthbert  v.  Woodman,  673. 
«s>7(l)  (CaLApp.)  (General  rules  of  taxation 
Bpsij  to  UcwM  f  eefcr^lx  parte  Higgins,  74(); 


criminatory.— Ex  parte  Higgins,  740. 
€=»7(3)  (Cal.)  Oocupationnl  tax  graded  on 
gross  receipts  hitd  not  discrimlQatory.- Bx 
parte  Nowak,  402. 

®=>7(9)  (CalJVpp.)  Ordinance  exacting  license 
fees  from  dealers  in  secondhand  cars  valid. — Ex 
parte  Higgins,  740. 

®=>14(l)  (Or.)  License  fees  on  automobiles 
are  sustaiuable  under  the  police  power.— Brled- 
well  V.  Henderson,  575. 

LIENS. 

See  Bfechanics'  Liens;  Taxati^  «=>607;  Ten- 
dor  and  Purchaser,  4=e>2S1-281. 

LIMITATION  OF  ACTIONS. 

See  Adverse  PosaessioiL 

H.  COMPUTATION  OF  PERIOD  OF 
IJMITATION. 

(A)  AecnuJ  of  RiKht  of  Aetlom  or  I>«- 
femae. 

«s>43  (Idaho)  Statute  begins  to  run  when 
cause  of  acUon  accrues.- W7  T.  Rawleigh  Medi- 
cal Co.  V.  Atwater,  MS. 

«=»46(2)  (Cal.)  Statute  held  not  to  run 
against  action  for  commission  until  purchaser 
made  payments  from  which  commission  was 
payable.— Vatcher  v.  Grier,  75. 
«=>46(10)  (Idaho)  Right  of  action  accrues 
immediately  upon  breach  of  obligation  guaran- 
teed.—W.  T.  Rawleigh  Medical  Co.  v.  Atwater, 
545 

®=35l(2)  (CalJkpp.)  Statute  commences  to 
run  on  installments  when  due.— Vatcher  T. 

Grier,  7B. 

(P)    Ivnorancet    Hlstakst    Trmst,  Framd, 
and  CoBcealmeMt  of  Canxe  of  AettoMi 

^103(2)  (CafJ^pp.)  Statute  does  not  ran  till 
repudiation  of  trust  and  knowledge  thereof.— 
Allen  V.  Freear,  748. 


OomBneKaemeut   of  Action  or  Other 
ProoeedlBff. 


«=»I27(13)  (Cal-App.)  Where  amended  com- 
plaint declared  on  different  cause  of  action,  ap- 
plication of  statute  is  determined  from  date  of 
filing.— Smith  v.  United  Crude  OU  Co.,  434. 

in.  ACKJfOWLEDOMEHT.  HEW 
PROMISE.  AND  PART  . 
PAYMENT. 

4=9143(6)  (Cal.)  Mortgagor's  grantee  could 
extend  running  of  limitations  by  acknowledg- 
ment of  debt  without  personally  assuming  it. — 
Curtis  V.  Holee,  395. 

4=»I45(I)  (Cal.)  Acknowledgment  of  mort- 
gage is  an  acknowledgment  of  tbe  debt  se- 
cured.—Curtis  V.  Holee,  39S. 

Acknowledgment  of  debt  constitutes  acknowl- 
edgment of  the  mortgage  securing  it— Id. 

Extension  agreement  held  to  toll  statute. — Id. 
As>l4S(i)  (Cal.)  Acknowledgment   of  mort- 
:e  debt  by  niOTtgagor's  grantee  sufficient  to 
statate.— Curtia  v.  Hi^ee,  39&. 

XT.  OPERATION  AND  EFFECT  OF 
BAR  BT  LIMITATION. 

4s»l65  (Utah)  Limitations  bar  action,  not 
debt.— In  re  Reiser's  Estate,  317. 
<=>I67(I)  (Kan.)  Action  upon  collateral 
promise  to  pay  made  as  security  held  not  main- 
tainable wfaer?  original  obligation  barred.— King 
V.  Rodgers,  508. 

«=>I72  (CalJ\pp.)  Cannot  be  pleaded  by  «n» 
agreeing  to  pay  another's  debt. — Allen  v.  Free- 
ar, 748. 

«=9l73  (Wash.)  Statute  can  be  invoked  only 
^  ddrtor/— Guaranty  Beearity  Co.  T.  C«d.  22. 
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V.  FLBADZNG,  EVIDENOB.  TBIAIi, 
AND  BEVmW. 

^182(3)  {Km*.)  lamitations  miut  be  spedal- 
^  plcAded.-TBea4^  v.  Jones,  181 

LIQUOR  SELLING. 

See  Intozlcatmg  LigTiora. 

LIVERY  STABLE  KEEPERS. 

^8(0  (N.M.)  Statate  giviuit  lieo  on  anto- 
mobile  for  supplicB  viU  be  construed  to  be  Talig 
where  possible  .—Abejtia  t.  Gibbons  Garage  of 
Magdalena,  516. 

LOANS. 

See  Money  Lent. 

LOGS  AND  LOGGING. 

1^10(3)  (Idaho)  Actual  amount  of  timber 
logged  competent  in  an  action  for  purchase 
price  of  timber  sold  without  agreement  that  log 
^cale  should  be  final— Haydon  v.  Branson,  545. 

BYidence  of  stump  scale  held  competent  in 
action  for  price  of  timber. — Id. 
€=>26(7)  (Or.)  Hauler  of  cordwood  has  lien; 
"obtaining  or  securing."— Weisaenfela  t.  Scbaf- 
fer,  362.  , 

LllNATICS. 

See  Insane  Persona. 

MALICIOUS  PROSECUTION. 

H.  WANT  OF  PROBABI.E  CATTSE. 
«3»I5  (Utah)  Damages   recoverable   for  at- 
tachment instituted  malictoualj  without  prob- 
able cause.^t.  Joseph  Stock  Tarda  Oo.  t. 

Love,  305.  ,        „  . 

«=>22  (Kan.)  Advice  of  prosecutmg  officer 
based  on  full  information  is  defense.— Haines 
T.  AtcMson,  T.  &  S.  F.  By.  Co.,  5»2. 

V.  AOTIONS. 
(Utah)  Bxemplary  damages  recovera- 
ble for  attachment  instituted  maliciously  with- 
oot  probable  cause.— St.  Joseph  Stock  Yards 
Co.  T.  Love,  805. 

MANDAMUS. 

I.  XATimE  ANB  GBOVHDS  IN  GEJX- 
EBAI^  « 

«s»3(l)  (Cal.)  Bight  to  writ  of  assietance  to 
enforce  foreclosure  decree  may  be  enforced 
notwithstanding  other  remedies.— SuUiveu  v. 
Superior  Court  of  California  in  and  for  Mendo- 
cino County,  1061. 

^=>7  (Cal-App.)  Writ  within  Judicial  discre- 
tion.—Clammon  V.  McKevitt,  728. 
«3»I6(I)  (CalJVpp.)  Writ  within  Judicial  dis- 
cretion not  granted  where  act  commanded  would 
b«  nseleaa.— Gammon  t.  McKevitt.  726. 

n.  8UBJX0TS  AND  PCBP08ES  OF 
RELIEF. 

(A)  Acts  and  ProcecMllnfia  of  Courta, 
Jodsea,  ftnd  Jadlelol  oncerv. 

«s»57(l)  (Utah)  lAes  to  require  district  court 
to  vacate  errooeoos  order  dismissing  appeal 
from  justice's  wiurt.— Silver  CMty  Mercantile 
Oo.  v.  District  Court  of  Utah  County,  194. 

(B)  Aeta  nmd  Proceedlnsa  oC  pablle  OO' 
cem  and  BoardH  anU  .ilnnlctpalltles, 

«s>90  (CalJ^pp.)  Not  issued  to  control  dis- 
cretion of  cooiiuission  in  selecting  portions  of 
highway  work. — Gammon  v.  McKevitt,  726. 

Initiatiou  of  highway  work  on  levee  which 
must  be  changed  not  enforced. — Id, 

m.  JURISDICTION,  FROOEEDINGS, 
AND  RELIEF. 

4ss>l68(4)  (Idaho)  In  proceeding  to  compel 
issuance  of  warrant  evidence  showed  that  peti- 


1  tbm  to  conndl  for  addittoul  of  ptooettj  In 
was  signed  majoritr  of  the  nona  r.  Marthas, 
Thomas  v.  Obndeman,  92.  „  . 

«=»I68(4)  (Wash.)  Controverted  aUefing  as- 
be  accepted  as  true  where  the  evidenovenan^  mU 
Ir  balanced.— ^te  t.  Superior  Court  d  North, 
Consty,  26. 

MANSUUGHTER.  t'^^ 

See  Homicide. 

MARRIAGE 

See  Divorce;  Bnaband  and  Wife. 
^50(2)  (CaLApp.)  Of  deceased  aoffidentlj 

shown.— -Fong  Lin  v.  Probert,  437. 

MASTER  AND  SERVANT. 


I.  THE  BELATION. 
(A)  Oremtlen  and  BxlstentM. 

^ss>7  (Mont.)  Contract  of  employment  subject 
to  modification.— Hurley  v.  Great  Fafls  Base- 
ball Ass'n,  559. 

(B)  Statntorr  necalatlon. 

<^l6i/2  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of 
number  sections  346-^.  at  the  end  of  this 
topic,  where  the  matter  in  this  and  future  mdez 
digests  will  be  found. 

(O)  Termliuilloa  and  lHa«harare. 

«=339(l)  (Mont.)  Complaint  hOd  to  sUte 
cause  of  action  for  damages  for  breach  of 
contract.— Hnrley  t.  Great  Falls  Baseball  Ass'n,  - 

559 

«S342(f)  (Mont.)  Measure  of  damages  for 
wrongful  dischai^e. — Hurley  r.  Great  fwls 
Baseball  Ass'n,  550. 

m.  KASTEB'B  LIABIUTT   FOB  XN- 
JURXBS  TO  SERVANT. 
(A)  Nature  and  Bxtent  In  General. 

«=a87i/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  sectio^  we 
have  made  a  new  subdivision,  consisting  of 
number  sections  346-420,  at  the  end  of  tbia 
topic,  where  the  matter  in  this  and  future  m- 
dex  digests  will  be  found. 
«=»e8(3)  (Ariz.)  Contractor  cannot  recover 
tor  injuries  in  performance  o£  work.— Ariaoua 
Binghampton  Copper  Oo.  v.  Dickson,  538. 
«=>ti8(3)  (Kaa.)  Negligence  of  contractor  in- 
juring servant  loaned  to  him  without  his  kxwiwl- 
edge  attributable  to  master.— King  v.  Atcbison, 
T.  &  S.  F.  By.  Co.,  622. 

Bailroad  company  held  liable  for  negligence 
of  independent  contractor  injuring  servant  loan- 
ed without  his  knowledge.— Id. 

(B)    Tools,    Machinery,    Appliances,  and 
Place*  for  Worlc. 

(S=»l05(n  (Or.)  Statutory  duty  to  guard  ele- 
vator lAaft  not  satisfied  by  P'SMntio?;,?"*" 
by  other  employers.— Boole  v.  TSUord,  1U4. 

(H)  Aotione.* 
^250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we 
have  made  a  new  subdivision,  consistmg  of  *=» 
number  sections  34C-420,  at  the  end  of  this 
topic,  where  the  matter  in  this  and  future  in- 
dex digests  will  be  found. 
«=s>270(l3)  (Or.)  Evidence  that  elevator  man 
had  called  attention  to  dangerous  condition  ad- 
missible.—Poole  V.  Tilford,  1114. 
<S=:>284(3)  (Or.)  Question  of  performance  of 
elevator  man's  duty  at  time  of  accident  fteW 
for  jury.— Poole  v.  TDford,  1114. 
•3=92^(5)  (Or.)  Proximate  cause  of  elevator 
man's  injury  question  for  Jury.— Poole  v.  Til- 
ford,  1114.  ,    ,  .  „. 
«»i8»(3)    (Wash.)    Negligence    in  piling 
freigbt  Md  for.Sury.-Ferling  t.  Hinea,  219. 
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SSlS5lti^'''il«^*"h'J  Contributory  negligence 
Slier.  35'^*»t  i^iT-Ferling  v. 

£?^*'U''(Cal.App.)  Employee's  negligence 
h!  belt  by  hand  hel4  a  Qoestion  (or  the 

2l7R/oSuh  V.  Oa  Well  SqttHT^Oo.,  708. 
^°T(7)  (Or.)  Charge  oficommon-law  aa- 

don  of   risk   properly  refused. — Poole  V. 

^'loni.  1114. 

\9293(6)  (Or.)  InetructioQ  ou  duty  to  use 
^RMtter  Mietf  devteea  proper.— Poole  t. 
flSford,  1114. 

IV.  TJABTT.TTCES  FOB  IN JUBIE8  TO 
THIRD  PXBSOVS. 
(A)  Aetm  or  OnlaMtona  of  Serrant. 

4s»30f(4)  (ClU.)  Aatomoblle  owner^a  drtrer 
Md  guest's  employ^.— Oates  t.  Pendleton,  664. 

(B)  Work  ot  Independent  Contrnotor. 

4=>3I8(I)  (Ariz.)  Duty  to  contractor  where 
right  to  direct  work  is  reserved  stated.— Ari- 
lona  Binghaupton  Copper  Co.  t.  Dii^kson,  538. 

(C)  Actloni. 

«=:>332(l)  (Wash.)  Aatomobile  driver's  agen< 
cy  helii  for  jury.— Buckley  t.  Harkens,  260. 
t9=»333  (CaKApp.)  Employer  sued  with  em- 
ployee for  acts  01  employee  done  under  direc- 
tions not  ezcmerated  by  verdict  for  employee. 
— Mclnemey  t.  United  Bailroads  of  San  Fran- 
dsco,  958. 

▼1.  WORKMBirS  OOMPSirSATXOir 
A0T8. 

(A)  Hatmvo  and  Cbmnda  of  HMteVa  Lla- 
MlltT. 

^s»348  (Okl.)  Workmen'*  OKopencation  Law 
liberally  cooBtrued.— Stasmaa  v.  State  Industri- 
al Commission,  762. 

4=9371  (Colo.)  AVoi-lcmen's  Compensation  Act 
includes  injury  which  is  itseU  an  accident; 
"by;"  "injury  by  accident;"  "injury  caused 
by  acctdent."--<^arroU  t.  Industrial  Commiagion 
of  Colorado.  1097. 

4s»37l  (Kaa.)  "Courae  of  employment"  coq- 
•trued.— Cox  v.  Kansas  City  Befinine  Co.,  S63. 
«=»37l  (Okl.)  Test  of  liability  under  Work- 
men's Compensation  Law  is  rebitioo  of  service 
to  injury.— Staamas  t.  State  Industrial  Com- 
mission, 762. 

«=»372  (CaLApp.)  Disabilities,  not  traceable 
to  injury,  not  compensable. — Jackson  v.  Indus- 
trial Acc.  Commission  of  California,  719. 
«=>373  (Kan.)  Epileptic's  injury  by  fall  dur- 
ing work  held  "in  course  of  employment,"  but 
not  one  "arising  out  of  employment,"  so  as  to 
he  compensable.- Cox  v.  Eausas  City  Be&ning 
Co.,  863. 

#=>373  (Okl.)  Injury  from  assault  by  fellow 
servant  within  Compensation  Law  is  "accidental 
personal  injury"  "arising  out  of  and  in  courae 
of  employment."— Stasmas  v.  State  Industrial 
Commission,  762. 

4^374  (Colo.)  DuBt-laden  air  held  proximate 
catiac  of  workman's  death.— Carroll  T.  Indus- 
trial Commission  of  Colorado,  1097. 

Death  from  heart  trouble  due  to  dust-laden 
condition  of  air  held  "faijury  proximately  caiued 
by  accident"  within  Compensation  Acb— Id. 

(B)  CompeBBattoa. 

«=>385(20)  (Colo.)  Refusal  of  lump  sum 
award  held  not  an  abuse  of  commission's  dis- 
cretioD.— Kokotovich  v.  Industrial  Commission 
of  Colorado,  646. 

^»388  (Colo.)  Limitation  of  compensation  to 
nonresident  dependent  sharing  In  lapsed  awards 
defined. — Industrial  Commission  of  Colorado  t. 
Colorado  Fuel  &  Iron  Co.,  114. 
®=>389  (Or.)  Employer  resisting  compensation 
daim  and  denying  interest  in  right  of  action 
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against  wrongdoer  cannot  sue.— Bonik  T. 
North  Padflc  Lumber  Co.,  163. 

(O)  ProceedlnsB* 

^=»400  (Or.)  Under  California  Ciompenaation 
Act  claimant  may  sue  third  person  and  join 
employer  as  defendant.— Borvik  v.  North  Pa- 
cific Lumber  Co.,  163. 
«=94liy2  [New,  vol.  5A  Key-No.  Series] 

(Kan.)  Ajuount  of  verdict  under  Com- 
pensation Law  hetd  not  supported  by  s{)ecial 
findings  or  undisputed  facts.— Petm  v.  Swift  & 
Co..  620. 

^::»4ie  (Cal.)  Industrial  Commission  baa  ju- 
risdiction >to  amend  award  after  expiratitm  of 
time  for  reheating. — Kennedy  t.  Industrial  Ac- 
ddent  Commisrion  of  Olifomia,  267. 
$»4I6  (Cal.App.)  Industrial  Commission  has 
continuii^  jurisdiction  over  compensation' 
award.— Kennedy  v.  Industrial  Accident  Com- 
mission ot  .California,  267. 

Continuing  Jurisdiction  of  Industrial  Com- 
mission not  limited  by  statute  conferring  pow- 
er, "induding"  right  to  increase  or  duniniflh 
award. — Id. 

®=»4I6  {Cal.App.)  Findings  as  to  dis^ility  of 
aged  compensation  claimant  held  not  conflicting. 
—Jackson  t.  Industrial  Acc  Commission  of 
California,  719. 

«=>4I6  (Colo.)  Findings  held  too  indefinite  to 
sustain  denial  of  compensation.— Billlck  t.  In- 
dustrial Commission  of  Colorado,  114. 
4»4I7(I)  (Colo.)  Order  denying  compensa- 
tion on  petition  for  rehearing  held  reviewable 
without  further  petition.— Carroll  t.  Industria} 
Commission  of  Colorado,  109'r. 
«»4I7(7)  (Utah)  Industrial  Commission't 
finding  supported  by  eubatantlll  testimony  can- 
not be  disturbed.- DoBCOkw  v.  Industrial  OoOr 
mission  of  Utah.  638. 

«=»4I8(6)  (Colo.)  Commission's  order  con- 
firmed by  district  court  not  disturbed  unless 

without  ijnrisdiction.— Kokotovich  t.  Industrial 
Commission  of  Colorado,  646. 

Supreme  Court  may  consider  only  whether 
thei^  is  evidence  to  support  findings  of  Indus- 
trial Commission. — Id. 

^=»4I9  (Utah)  Determination  of  compenaation 
without  notice  held  not  to  invalidate  subsequent 
denial  of  compensation.— Doscolos  v.  Industrial 
Commission  of  Utalw  638. 

MECHANICS'  LIENS. 

VH.  EKFOBCEMENT. 

^=9303(1)  (CaLApp.)  Court  may  render  a  per- 
sonal judgment  where  eauitable  relief  is  denied. 
— L.  W.  Blinn  Lumber  Co.  t.  Pioneer  Drainage 
Dist..  760. 

MILITARY  UW. 

See  Army  and  Navy. 

MINES  AND  MINERALS. 

I.  PUBLIO  KINEBAI.  iJkNDS. 
(B)  Iiocatlon-  and  Aaqnlaltion  of  Clatms. 

«=»22  (Ariz.)  Location  filed  after  time  fixed 
by  statute  not  invalld^Perlcy  v.  Goar,  532, 
«s»26  (Ariz.)  Relocation  by  relative  after  fail- 
ure to  do  assessment  work  valid. — ^Perley  v. 
Gear,  532. 

<&=>36(3)  (Ariz.)  Question  of  qualification  of 
locator  not  to  be  raised  In  actions  between 
private  individuals.- Perley  t.  Goar,  532. 

n.  TITLE,  OONVETANOBS,  AMD  OOX- 

TBAOTS. 
(A)  Rlslita  mud  Remedlea  of  Ovraera. 

e=*52  (Ariz.)  Comi^alnt  in  action  to  prevent 
trespass  held  not  demurrable.- Perley  v.  Goar, 
S32. 
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(C>  LeMesi  LloenaM,  aad  Otmtracts* 

4=»73!/2  (Okl.)  Lessee  may  terminate  "or 
lease"  an;  time  by  exercising  ri|^ta  in  Burren- 
dcr  clause  and  payiDg  rentals.— Healdton  Oil 
&  G*8  Co.  T.  Smith,  756. 
«»73^  (Okl.)  Bights  of  lessee  under  "unless 
lease"  stated.— EaaCem  Oil  Co.  t.  Smith,  773. 
^=>77  (Kan.)  Forfeiture  clause  in  oil  and  gas 
lease  htlA  not  to  give  option  to  compel  sur- 
render of  lease  forming  basis  for  action  for 
breach  of  warranty  on  deed  of  proper^. — El- 
less  r.  State  Bank  of  Bantonl,  876. 
4='76(l)  (Okl.)  Implied  covenant  for  derelop- 
ment  will  not  diange  lease  stipulating  for  de- 
lay by  payment  of  rentals.— Soathwestem  Oil 
Co.  V.  Kersey.  120. 

«=»79(l)  (Okl.)  Payment  of  rentals  according 
to  terms  of  "or  lease"  not  necessary  to  keep 
it  alive,  nor  does  failure  to  pay  terminate  it. — 
Healdton  Oil  &  Qas  Co.  v.  Smith,  766. 
iS=»79(l)  (Okl.)  Lease  Aeld  optional  contract 
as  to  payment  of  rent— Eastern  CO  Co. 
Smith,  773. 

«=»79(3)  (OkJ.)  Time  heU  of  essence  of  oil 
and  gas  lease.— Eastern  Oil  Co.  v.  Smith,  773. 
<^79(4)  (Kan.)  Tender  of  rent  under  oil  and 
gaa  lease  by  assignor  thereof  held)  not  ineffectu- 
al.—Parris  V.  Butler  County  Oil  Co.,  879. 
$=>79(4)  (Okt.)  Lease  held  to  make  named 
bank  depository  for  purpose  of  receiving  pay- 
ments and  to  limit  its  authority  thereto. — East- 
em  Oil  Co.  V.  Smith,  773. 
^=979(6)  (Kan.)  Arrangement  with  bank 
cashier  by  lessee  Aeld  not  payment  preventing 
forfeiture  of  oil  and  gas  lease  for  nonpayment 
of  rent.— Harter  r.  Edwards,  607. 
«=»79(6)  (Okl.)  Surrender  will  not  relieve 
from  payment  of  rentals  doe.- Healdton  Oil  & 
Oaa  Co.  V.  Smith.  766. 

^79(6)  (Okl.)  Failure  to  complete  well  or 
pay  rental  Aeld  automatically  to  terminate 
lease.— Eastern  Oil  Co.  v.  Smith,  773. 
4c»79(7)  (Okl.)  Sinding  aa  to  noncompliance 
by  leasee  AeM  not  dearlr  aninst  weight  of  evi- 
dence.—Eastern  Oa  Go.  T.^hnltb,  773. 
«=>63  (Okl.)  Transaction  Aeld  a  loan  and  not 
a  trust  fund,  so  that  lender  was  not  entitied  to 
the  money  as  against  cmtractort.— Bush  Greek 
OU  ft  Oas  Go.  T.  King,  7M. 

m,  opEBATiox  or  imiES,  qvab- 

BIBS.  ABD  WBUiS. 
(O)  Rlshta  ud  UabUltlea  baidaat  to 

^9 1 18  (Arlx.)  Liability  for  death  of  contrac- 
tor falling  from  ladder  held  for  jury. — Arizona 
Binghampton  Copper  Co.  t.  Dickson,  638. 

Duty  to  furnish  safe  ladder  to  contractor  AeM 
nondelegable.— Id. 

Owner  liable  for  death  from  defective  ladder 
furnished  contractor.— Id. 


See  Infants. 


MINORS. 
MONEY  LENT. 


«=»6  (Cal.)  Answer  Aeld  to  sufficiently  nega- 
tive existence  of  loan.— McKay  t.  McKay*  8s5. 


MORTGAGES. 

See  Chattel  Mortgages. 

I.  BEQUISITES  ABB  VAUDITT. 

(A)  Hatme  «Bd  Bsseatlals  of  CamvmraMcmu 
mm  SecnrltT* 

<e=»ll  (Idaho)  Foreclosure  does  not  convey  ti- 
tle to  land  not  owned  by  mortgagor.— Noble  v. 
Harris  543 

«=»25{2)  (MoRt.)  Agreement  to  put  well  in 
satisfactory  condition  sufficient  consideration 
of  mortgage  security.—White  v.  Hulls,  860. 


m.  OOBSTBVOmm  ABD  OPEBJU 
TIOB. 

(C)  Property  Mortsnsed,  mnd  Eatntes  •! 
P&rtlca  Tber«la. 

«=9l37  (WasbJ  Mortgage  creates  only  a  lien. 
—Cochran  v.  Cochran,  WL 

a>l  U«a  ud  Pitorltr. 

«s9l59  (Cal.)  Prewmed  from  redtal  In  tmst 

deed  that  execution  of  mortgage  preceded  deed. 
—McCreery  v.  Charlton,  670. 
<S=»I86(5)  (Cal.)  Evidence  Aeld  not  to  show 
agreement  to  surrender  fost  and  seemd  mort- 
gages or  give  third  mortgage  prloritsr*— BoMna 
V.  Blake,  53. 

IV.  BIGHTS  AND  UABUJTIES  OF 
PABTIBS. 

<Sbb2I3  (CalJ^pp.)  Ejectment  not  maintaina- 
ble  against  mort^gee  in  possescion.— I^piqnv 
V.  Walsh,  286. 

7.  AUIGNlIEirT  OF  XORTGAOB  OK 

DEBT. 

^=»224  (Or.)  Clerical  error  in  assignment  does 
not  invalidate.— U.  8.  Nat.  Bank  of  Fortland 
V.  Holton,  823. 

Assignment  without  delivery  of  mortgage  ud 
note  \h  good  between  parties. — Id. 
(S=>235  (Or.)  Assignment  of  note  carries  mort- 

Sge  wiUi  it— U.  8.  Nat  Bank  of  Portland  v. 
olton,  823. 

®=»2S7  (Cal.)  Assignee  entitled  to  recover  on 
mortgage  exeeated  without  oonsidenitlon  in  ab- 
sence of  knowledge.— McGreery  v.  Charlton, 

670. 

Assignee  had  right  to  rely  upon  abstract  com- 
pany.—Id. 

«=s»270  (Cal.)  Evidence  held  not  to  support 
&idlng  that  assignee  had  knowledge  of  lack  of 
consiiferation.— McCreery  v.  Charlton,  ft70. 

aC.  FOBE0IX>SirBB  BT  ACTION. 
(B)  Rlsht  to  Foreolose  and  DeCeausea. 

4=»408  (Okl.)  Payment  of  delinquent  taxes  by 
mortgagee  held  not  waiver  of  ri^t  to  foredoM 
for  nonpayment.— Bartlett  Bros.  Land  &  Loan 

Co.  V.  Bees,  767. 

«=34I4  (Moit.)  Performance  of  cantnwt  Aeld 
condition  precedent  to  foredoanre.- WUte  t. 
Hulls,  8S0. 

<Q)  Injanetlom  and  Ilee«lT«r. 

^==^51/2  (Cal.App.)  In  foreclosure  proceed- 
ings court  could  not  annul  sale  on  execution  in 
mrtltion  proceeding.— Mercantile  Trust  Go.  of 
San  Francisco  v.  Sunset  Boad  (Ml  Co.,  46(1. 

(H)  Trial  or  Hcarlns  and  Refereaee. 
«s»476  (CalJ^pp.)  Title  of  adverse  dalmanta 
not  triable  In  f  oreclosore  proceedings.— M^can- 
tile  Trust  Co.  of  San  Frandsco  v.  Sunset  Bead 

Oil  Co.,  406. 

(I)   Jadvment  or  Decree  and  Bzccatloa. 

^497(2)  (Cal.)  Parties  to  foredosure  suit 
held  not  entitled  to  resist  issuance  of  writ  of 
assistance. — Sullivan  v.  Superior  Court  of  Cal- 
ifornia in  and  for  Mendocino  County,  lOtil. 
(3=»497(2)  (Idaho)  Party  to  whom  land  is  re- 
conveyed  pursuant  to  judgment  held  bound  by 
foreclosure  decree. — Noble  v.  Harris,  643. 

(J)  Sale. 

^=»502  (Cal.)  Sale  subject  to  lease  subordi- 
nate to  mortgage  cannot  be  ordered. — Sullivan 
V.  Superior  Court  of  California  in  and  for  Men- 
docino County,  1061. 

€=»517  (Cai.)  Commissioner  bound  to  sell  to 
highest  bidder,  though  lessees'  bid  sufficient  to 
meet  superior  dajm. — Sullivan  v.  Superior 
Court  Of  California  In  and  for  Mendocino 
County,  1061. 
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®=3526(7)  (Or.)  If  price  on  foredoBure  safe 
is  irrossly  luadegtiate,  confirmation  sboold  be 
objected  to. — Hansen  t.  Da?,  344. 
«s»534  (Wash.)  Until  expiration  of  redemp- 
tion period,  purchaser  has  only  e  lien.— Coch- 
ran V.  Cochran,  224. 

e=>S42  (Cal.)  Bid  by  lessee  sufficient  to  aatis- 
fr  prior  claim  Ae^d  to  sive  no  right  of  posses- 
sion as  asalnst  bicfaer  bidder.— SuUiTan  v.  Sn- 
perior  Court  of  California  in  and  for  Mendo- 
dno  County,  1061. 

Pnrdiaser's  right  of .  possession  cannot  be 
postponed  because  of  barxlsfaip  in  removing  tire 
stock. — Id. 

«=»S44(3)  (Cal.)  Writ  of  assistance  against 
parties  to  action  authorized  vitbout  notice 
when  so  provided  by  decree. — SoUivan  v.  Su- 
perior Court  of  California  in  and  for  Mendo- 
cino Goonty.  106l. 

Ex  parte  order  for  writ  of  assistance  sot  set 
aaide  onleas  improvidently  made.— Id. 

Writ  of  assistance  cannot  make  possession 
subject  to  outstanding  lease  when  sale  made 
free  from  claims.- Id. 

Writ  of  assistance  la  matter  of  right  when 
rights  adjudicated  hy  decree  and  not  snbse- 
quantly  changed.- Id. 

4s»544(3)  (Idaho)  Delay  of  parcbaser  on 
foredoanre  in  seeking  possession  Jieitt  not  to 
entitle  occupant  to  elaun  rights  of  hold-over 
tenant;  "tenant- on  agricnltnral  lands."— Noble 
V.  Harris,  543. 

Assignee  of  eertlflcate  on  foredoanre  to 
whom  deed  is  exaented  entitled  to  writ  ot  as- 
sistance.— Id. 

<8=>546  (Cat.}  Lessee  planting  crops  pending 
running  of  time  for  redempaon  not  entitled 
thereto  after  time  for  redeBU>tion.-^ullinran 
V.  Superior  Court  of  Gallfonda  In  and  for 
Mendocino  County,  1061. 

(If>  DlaposltlOK  of  Proeeodo  mnit  Barpl»- 
«i»567(l)  (Cal.)  Lessees  whose  interest 
ranked  next  to  mortgage  ahonld  have  had  prac- 
edence  in  disposition  ot  suridns.— Sullivan  v. 
Superior  Court  of  California  in  and  for  Mendo- 
cino County,  1061. 

^»567(l)  (Or.)  Assignee  Aeldi  entitled  to  sur- 
plua  In  pretarenee  to  purdiaaer  from  mortga- 
gor.—IT.  S.  Nat  Bank  of  Portland  t.  UtAtoa, 
823. 

^=»568  (Or.)  Defendants  in  foredosure,  claim* 
ing  snrplQs  have  burden  of  proving  interest  in 
pr<^e^.r-U.  S.  Nat.  Bank  of  Portland  t.  Hoi- 

^  XI.  BEDEKPTION. 

«s»SSl  (2)  (Or.)  Bedemption  after  sale  and 
confirmation  is  a  statutory  right  to  b«  strictly 
pursued. — Hansen  v.  Day,  344. 
«=>eOl  (Or.)  Counterdakns  for  waste  not  al- 
lowable by  sheriff  on  redemption  from  foreclos- 
ure.—Hansen  V.  Day,  344. 

(Cal.)  Complaint  held  not  to  show 
compliance  with  judgment  reqnirtaig  payments 
on  a  morUage.— Lapique  v.  Plummer,  293. 
$=^605  (Cal.)  Complaint  Aeld  not  to  show  pay- 
ment on  mortgage.- Lapique  v.  Walsh,  296. 
«=>605  (Cal.App.)  Offer  to  set  off  judgments 
ield  not  proper  tender  of  amoant  due  on  in- 
strument dedared  a  mortgage.— Idtpique  v. 
Walsh,  296. 

^=3617  (Or.)  Burden  of  proof  is  on'  mortgagor 
averring  purchaser's  insolvency  in  redemption 
suit— -i&nsen  v.  Day,  844. 

SMdence  that  park's  name  is  not  on  county 
assessment  roll  insufficient  proof  of  insolvency, 
—Id. 

MUNICIPAL  CORPORATIONS. 

See  Counties;   Schools  and  School  IHstricts; 
Street  Railroads. 

H,  OOVERKMBHTAK  POWERS  AND 
F1TNGTIOH8  IN  GENEBAI^ 

«s>&8  (Cal.)  Charter  held  limitation  of  power, 
and  not  a  grant  of  power.—Ex  parte  Nowak, 
402;  Ex  parte  Galusba,  406. 


IV.  FBOCEEDnras  of  ooukoix.  ok 

OTHER  OOVEBNINO  BODY. 

(B)  Ordlm«»eu  and  Br-I^ws  Im  GejaerM* 

«»lll(4)  (Wash.)  Invalid  provisions- of  ordi- 
nance renilating  ase  of  streets  and  frdght  ve- 
hicles hdd  independent—White  t.  Tnmert  240. 
«=>l  12(3)  (Wash.)  Title  of  ordinance  held 
sufficient- White  v.  Turner.  240. 
€=»I22(2)  (Cal.)  Presumption  indulged  in  fa- 
vor of  validity  of  ordinance. — Cnthbert  v.  Wood- 
man, 673.  ' 

IX.  PUBLIC  XMPBOTSBfEHTS. 

(B}  Aji««s«ueiits  for  BenefltSi  and  Bpealal 
Taxes. 

9=9425(3)  (Or.)  Assessment  of  easements  for 
street  paving  AtM  improper.— Fay  t.  Ci^  of 

ForUasd,  828. 

9=»446  (Cal.)  Contractor's  delay  in  securing 
extension  of  time  held  an  "informality"  cured 
by  sUtute.— Oakland  Paving  Co.  T.  Whittel 
Real^  Co..  1058. 

9=>446  (Cal.App.)  Street  assessment  not  In- 
valid for  delay  in  obtaining  extension  of  time 
to  complete  work.— City  St  Improvement  Co. 

V.  Watson,  967. 

«=s>468,  469(8)  (Ca].App.)  Owner  should  have 
appealed  to  council  for  correction  of  assess- 
ment as  to  amount. — City  St  Improvement 
Co.  V.  Watson,  967. 

«=»5I4(2)  (Or.)  Conndl  held  witlfln  Its  juris- 
diction in  reasseBSing  for  street  paving.— Fay 
V.  City  of  Portland,  828. 

9=»5I4(3)  (Or.)  Assessment  of  easements  for 
street  pavinV  neld  improper  warranting  re- 
a8seB8ment.--Fay  v.  City  of  Portland,  829. 
<S=»5I4(M)  (Or.)  Letters  ot  protest  held  not 
valid  objections  to  paving  reanessment— Fay 
V.  City  of  Portland,  828. 
^514(12)  .(Or.)  Court  limited  to  record  cer- 
tified on  review  of  reassessment  where  itetition 
and  return  defective.— Fay  t.  City  of  Portland, 
828. 

Record  held  not  to  show  objections  to  reaa-' 
sessment  because  of  agreement  for  payment  by 

installments.— Id. 

Becord  upon  reassessment  for  dty  paving 
held  to  show  objections  were  considered.~Id. 
®=>5l5(l)  (Cal.)  Aaaessment  statute  may 
cure  delay  in  work. — Oakland  Paving  Co.  T. 
Whittel  Realty  Co.,  1068. 

(F)  Brntoronawt  of  AaMsamwta  mmA  8»e- 

.dal  Twaea. 

«=aS5l  (Cal.App.)  Oimplalnt  In  action  to  fore- 
close assessment  sufficient  in  allegation  of  per- 
formance.— City  St  Improvement  Co.  v,  Wat- 
son, 967. 

®=s>553  (Cal.App.)  Assessment,  diagram,  and 
warrant  properly  admitted  in  evidence  in  ac- 
tion to  foreclose  lien.— CSty  St  Improvment 
Co.  V.  Watson,  967. 

«=>58l  (Cal.App.)  Affidavit  of  service  of  no- 
tice before  obtaining  deed  held  not  to  show 
posting  on  property.- Hindle  v.  Warden,  428. 

Affidavit  of  service  of  notice  to  redeem  from 
sale  for  assessment  must  allege  facta  showing 
diligence  to  find  owner. — ^Id. 

Affidavit  of  service  of  notice  to  redeem  from 
sale  for  assessment  held  not  to  show  owner 
could  not  be  found.— Id. 
«a»5e2  (Cal.App.)  Deed  for  land  sold  for  de- 
linquent  asessment  vcdd  when  affidavit  of  serv- 
ice of  notice  Insufficient— Bindle  v.  Warden, 
428. 

X.  FOI.I0E  POWEB  AND  BEGUIJi. 
TIONS. 

(A)   Delesatlon*  Extent,  mtiA  Bxcroisc  Of 
Power. 

€=>592(l)  (Cal.)  Occupational  tax  imposed  on 
grocers  for  revenue  held  authorized  by  charter. 
—Ex  parte  Nowak,  402. 

«=»596  (CalJ^pp.)  Noise  ordinances  valid.— 
Ex  parte  Hall.  676. 
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«=s»625  (CalApp.)  Dance  ordinance  held  nn- 
constltntionaL— Bz  parte  Hall.  9TII. 

XI.  vam  Am  KEOuu^Tioif  of  fcb- 

ZJO  PZ.A0E8,  FROFEBT7. 
AND  WORKS. 
rA)  Str««tB  and  Otker  Pablia  War*. 

«e3>703(5)  (Waeh.)  Ordinance,  forbidding  the 
operation  of  motor  veliicleB  of  exeeaalTe  weight 
valid.— White  v.  Turner,  240. 
4=:>705<2)  (Cat.)  Nesligence  to  tarn  motor  ve- 
hicle to  left  without  aignaling  regardless  of 
state  law.— Litberburr  t.  Klmmet,  660. 
«=>705(2)  (Cal.App.)     Driver  approaching 
itreet  iuteraection  from  right  baa  superior 
right.— Howard  v.  Worthington,  709. 
^705(2)  (Wash.)  Driver  of  automobile  col- 
liding with  car  in  front  of  bim  held  negligent. 
—Spencer  v.  Magrini,  1041. 
«=»705(I0)  (Cal.App.)  Pedestrian  has  rigbt  to 
stand  in  street  to  await  train.— Fong  Lin  v. 
Probert,  43T. 

«=>709(ll)  (Kan.)  Excessive  speed  held  not 
to  defeat  recovery,  where  accident  could  not 
have  been  prevented  by  proper  speed.-<!ross 
V.  Rosencranz,  857. 

«=»706(3)  (CalJ^pp.)  Burden  on  defendant, 
aatomobile  operator,  to  show  contributor;  neg- 
ligeuce. — Howard  v.  Worthington,  709. 
®=»706f5)  (Gal.)  That  overtaking  driver  did 
not  notice  defendant's  vebide  Aew  not  to  re- 
lieve defendant  from  failure  to  lUgnal  left  tnin. 
— Utberbury  v.  Eimmet,  660. 
«=3706(&)  (Cql.App.)  Evidence  sufficient  to 
support  finding  of  negligence  of  aatontobUist.— 
FoDS  Lin  T.  Probert,  487. 
«s»7iD6(6)  (Cal.App.)_Negliceiu!e  of  antomo- 
bflist  held  for  jnrr.— Fong  Iln  v.  Probert.  437. 
«=»706j8)  (Cal-App.)  Plaintiffs  solng  for  in- 
juries in  automobile  collision  entitled  to  in- 
struction on  last  dear  chance.— Howard  v. 
WortbingtoD,  709. 

Instruction  stating  rule  of  sudden  danger  er- 
roneous as  not  limiting  doctrine  to  case  of 
plaintiff's  negligence.— Id. 
^706(9)- (Kan.)  General  verdict  against  all 
defendants  not  overcome  by  special  fitid'^g 
that  two  of  them  did  not  ezerdse  control  over 
automobile.— GroBB  v.  Bosencranz,  867. 

Zn.  TOBTB. 

(A)  Blxevelae  Df  Govvramental  Mkd  Cmrpo- 
vrntm  Power*  tm  Gsneral. 

«s»724  (Wash.)  *^vemmental  functions"  in- 
cludes maintenance  of  peace,  -healtb,  and  well- 
being  of  dtixens.— Wbiteside  v.  Benton  Conn- 
ty,  519. 

«S9733(2)  (Wuh.)  'Governmental  fonctions" 
includes  maintenance  of  peace,  health,  and  well- 
being  of  citlKeas.  but  not  building  of  roads.— 
Whiteside  v.  Benton  County,  619. 

(O)  Defect*  or  Obitmotlona  In  Streets 
mnd  Other  Public  Way*. 

^=>8)2(2)  (Or.)  Sworn  statement  of  claim  for 
injuries  against  city  held  juriedictiooal  under 
charter^^prague  v.  City  of  Astoria,  789. 
«s»8l2(6)  (Or.)  Pedestrian's  notice  of  person- 
al injuries,  referring  to  plaintiff  in  third  per- 
son, held  ■nSdent.— ^pragne  t.  City  of  Astoria, 
7S9. 

City  charter  held  not  to  require  notiea  of  per- 
sonal injury  in  form  of  affldant  or  deposition. 

—Id. 

^812(7)  (Or.)  Notke  to  dty  of  personal  in- 
jury to  pedestrian  held  auffident  in  describing 
place  of  acddent.— Sprague  v.  City  of  Astoria, 

Zm.  FISOAZ  BKAKAOEMEKT.  PUB- 
X.XO  DEBT,  SECUBITXBB,  AHD 
TAXATION. 

(A)  Power  to  Inenr  Indebtednene  and  Kx- 
pendltnrei. 

«:s»864(2)  (Idalio)  "Ordinary  municipal  ex- 
pense" defined.- Thomas  v.  QUndeman,  92. 


«»867(2)  (Idaho)  Work  on  streets  in  remov- 
ing snow  and  lee  held  "ordinary  and  necessary 
expense."— Thomas  v.  Olindeman,  92. 
^=»869  (Iriaho)  Progressive  decay  of  manld- 
pal  wharf  held  not  a  "casualty"  within  statute 
authorizing  dty  council  to  borrow  money.— 
Baton  V.  QUndeman,  90. 

Besolution  of  conndl  directing  mayor  to  bor- 
row money  to  repair  munidpal  wliarf  held  to 
confer  no  authority  under  statute.— Id. 
^=»869  (Utah)  Can  borrow  mon«r  to  antid- 
pate  revenues  for  currant  year.— Dickinson  t. 
Salt  lake  City,  1X30.  ' 

(B)  Admlnletratlom  la  General.  Apyvoprl- 

atloa*  Warrants  and  Paynieat. 

«S9890  (Idaho)  In  absence  of  election,  peti- 
tion held  sole  mode  of  determining  whether 
majority  <tf  legal  voters  favor  additional  ap- 
propriation.—Thomas  T.  Olindeman,  S2. 

(C)  Boada  and  Other  Secnrltlee,  aaA  llnh* 

IBV  Pnnd*. 

<&=39I0  (Utah)  Can  issue  bonds  for  money 
borrowed  in  anticipation  of  revenues. — ^INck- 
inson  v.  Salt  Lake  City,  1110. 
^911  (Utah)  Objects  of  bond  issue  heU  to 
be  "corporate  purposes."— Dickinson  t.  Salt 
Uke  aty.  1110. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «s»818-826. 

NEGLIGENCE. 

See  Master  and  Servant,  «=:>88-338j  Hunic- 
Ipal  GornorationB,  ^siT24r^i2;  Bdlroads, 
«»270-S5O;  Street  Railroads.  «»U7. 

I.  ACTS  OB  oKnsxoira  ooRsnnrF. 

ZirO  HEOUOEirCE. 
(O)  Condition  and  Uae  at  Iiand,  Bnlldlna*, 
and    Otber  Strnctnree. 

«=932(2)  (Okl.)  "licensee"  defined.-Tezas, 
o;  &  K.  Ry.  Co.  V.  McCarron,  139. 

Sufferance  not  equivalent  to  invitation.— Id. 
«»33(0  (Okl.)  Dntr  to  trespasser  stated.— 
Texas.  O.  A  E.  By.  Co.  T.  McCarrdl.  189. 

H.  PBOXnCATE  CAUSE  or  TKJVBY. 

®=962(l)  (Or.)  Antidpated  intervening  cause 
will  not  excuse  the  original  negligence.— Poole 
V.  Tilford,  1114. 

m.  COKTBXBUTOBT  NEGUOBNCB. 
(A)  Pcraens  Injnred  In  General. 

<t»83  (Cal.)  Last  clear  chance  doctrine  stat- 
ed.—Wallis  V.  Southern  Pac.  Co.,  408. 

(B)  Children  and  Otken  Under  DleablUtr. 

®=»85(3)  (Okl.)  Contributory  negligence  of 
child  over  14  question  of  fact  for  jury.— Texaa, 
O.  &  E.  By.  Co.  V.  McC^roU.  iSd. 

(C)  Impated  HeBllsenee. 

«=>93(l)  (CaLApp.)  AutomoUle  driver's  con- 
tributory negligence  at  crossing  not  chargeable 
to  passenger.— Carpenter  v.  Atchison.  T.  At  S. 
P.  By.  Co.,  1073. 

rr.  AOTioHS^ 

(B)  Vndenee. 

«=>I2I(1)  (Wash.)  Never  presumed.- Long- 
mire  V.  Yelm  Irr.  Diet.,  1014. 
«=»i32(3)  (Cal.)  Evidence  of  habit  of  caution 
aduiasible  wi  isstie  of  contdbutoCT  mgUKenee. 
—Wallis  V.  Southern  Pac  Co.,  408. 
<S=»I34(2)  (Ariz.)  May  be  shown  by  dream. 
stances.— Arizona  Bingnsmptoa  Copper  Co.  t. 
Dickson.  63& 
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«=>I36(9)  (Car.)  QuestioQ  for  jury.— Bunkle 
T.  Southern  Fac.  Mllliss  Co.,  806. 
«»I36(29)  (Okl.)  Capacitr  of  cbllS  over  14 
queition  of  tact  for  |at7.— Texaa,  O.  ft  B.  Tty, 
Co.  T.  McCarroU,  189. 

NEGOTIABLE  INSTRUMENTS. 

See  B3Ii  and  Notes. 

NEW  TRIAL 

See  Criminal  lam,  «S9019-941. 

X.  NATTTKE  AND  BOOFE  OF  REMEDY. 

(CaLApp.)  IMBcretionary     with  trial 
court.— Dtmne  t.  Snea,  276. 

n.  OB0VMD8. 
(A)  Brpora  mmA  IirnvmiwrltiMi  ttt  Cton«r«l. 

«=>I3  (Kan.)  Retrial  properly  granted  for 
failure  of  justice  after  ameodtnent  of  Reading. 
— Beachy  t.  Joaee,  184. 

(F)  VerWet  ov  FlndlM«B  Cantmr  to  Law 

or  Bvldcnee. 

4=s>70  (Or.)  Oourt  without  power  to  flet  aside 
verdict  baaed  on  evidence.— Maetere  v.  Walli- 
er,  3S1.  1 

CG*}   SMroriM.  Aoeldent.  InKdvcrtencer  or 
MUtmlce. 

«s>83  (Kaa.)  FleadingB  ma^  be  amended  aft- 
er judgment  at  same  term  of  court,— Beachy  v. 
Jones,  184. 

<8=389  (Idaho)  AdmlaBton  of  competent,  rele- 
vant, and  material  proof  nofa  surprise  joatity- 
ing  new  trial.— Haydon  v.  Branson,  Mo. 

(H)   Hevrlr  Discovered  BTldencc' 

«=»102(9J  (Cal.App.)  Not  authorised  by 
showing  lorgetfulnesa  of  evidenca  withont  ex- 
cuae.— Durbin  t.  HUlmao,  274. 

JXL  VBOOEEDINOS  TO  FBOOUBE 
MEW  TBIAX^ 

«s>IIO  (Idaho)  Court  on  its  own  motion  may 

Srant  only  when  It  plainly  appears  that  jury 
isregarded  evidence  or  inrtmctione.— Jtter- 
chantB*,  Protective  Ass'n  v.  Jacobson,  89. 
«s>lia(2)  (Nev.)  Written  notice  unneceaaary 
for  beginiung  of  ten-day  period  within  which  to 
move  lor  new  trial.— Studebaker  Broa.  Co.  of 
Utah  V.  Witcher,  334. 

«s»ll6(2)  (Nev.)  Notice  of  dedBion  atartiiig 
running  of  ten-day  period  for  moviiv  need  not 
be  in  writing.— Hunter  v.  Sutton,  842. 

NONSUIT. 

Bee  DiamlaBal  and  Nonsuit. 

NOTES. 

See  BiUa  and  Notes. 

NUISANCE. 

X.  raiVATE  XinSAirOEB. 

(A)  Ifatsre  of  Xajnrr.  nnd  Llabllltr  Tb«ve- 

for. 

^=39  (CaLApp.)  Owners  of  cement  mills  dis- 
charging dust  not  joint  tort-feasors.— California 
Orange  Co.  v.  Riveraide  Portland  Cement  €».. 
684. 

(O)  Aetlona  lor  Dammffea. 

«=»49(5)  (Cal.App.)  Evidence  held  to  show 
orchard  suffered  damage  attributable  to  ce- 
ment dust.— Oalifornia  Orange  Co.  v.  Biverside 

Portland  Cement  Co.,  694. 

4s>50(l)  (CalJ^pp.)  Measure  of  orange  erow- 
nr'a  damages  bycement  doat  stated. — Cuifomia 
Orange  Co.  t.  JEUverride  Portland  Ceoarat  Co., 


«»50(4)  (Cal.App.)  Orange  grower  entitled 
to  recover  from  cement  works  Cor  continuing 
injuriea.— California  Oraiuee  Co.  T.  Biverside 
Portland  Cement  Co.,  69C 

OBLIGATION  OF  CONTRACTS. 

See  0<nutltatlonal  Law,  «=s>121-18S. 
OFFICERS. 

See  Judges;   Justices  of  the  Peace;  Public 
Service  Commissions;  Receivers. 

PARDON. 

«»I2  (Okl.Cr>pp.)  Governor  has  sole  power 
to  reprieve  or  suspend  execution.— In  re  Ofdn- 
ion  of  the  Judges,  146. 

<e=»I2  (Okl.Cr.App.)  Governor  may  suspend 
sentence  to  secure  defendant  the  full  time  of 
appeal.— In  re  Oidnion  of  the  Judges,  149. 

PARENT  AND  CHILD. 

See  Adoption;  Guardian  and  Ward;  Infants. 

4s»2(2}  (Kan.)  Coatody  not  taken  from  par- 
ents unless  unfitness  shown  by  dear  and  satis* 
factorv  proof.— Jendell  v.  Dupree,  861. 

Ejvidence  held  to  support  finding  that  mother 
was  not  unfit  person  to  have  custody  of  chil- 
dren.—Id. 

Mother  has  primary  right  to  coatody  after  ta- 

ther's  death,  but  right  is  not  absolute. — 1^. 
«=»8  (Waab.)  Father's  conveyance  ut  ctHumon 
property  transfers  his  own  interest  only.— 
Goiuette  V.  Gonlette,  1049. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 

to  parties,  see  Appeal  and  Error. 
For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  spednc  topics. 

X.  FXiAlMTU'liV. 
(A)  Perions  Who  m«r  or  must  Sne. 

4^6(2)  (Okl.)  Ejectment  not  maintainable  by 
one  who  has  convqyed-  Ua  title.— Starr  v. 
Thompaon,  758. 

V.  DEFEOTfl,_OBJEOnOKS,  AMD 
AMEHDUElfr. 

«=>79(2)  (Or.)  D^endant  waived  d^eet  of 
parties  by   making  no  objection^Borvik  T. 
North  Pacific  Lumber  Co.,  163. 
«»92(3}  (Or.)  Misjcdnder    of    parties  not 
;round  of  demurxer^WiUiamsoa  v.  Johnson, 


«=s>96(l)  (Colo.)  Defect  of  partiea  waived  by 
Bn8wer.--Terrace  Irr.  Diet,  v;  Overflow  Viwa 
No.  1.  325. 

PARTITION.  . 

XL  AOnOHS  FOB  FABISTIOir, 
<J)>  FroooedlnsB  and  Rellof. 

«»5I  (N.M.)  Service  by  puUication  on  per- 
sons in  possession  as  unknown  owners  is  in- 
suflicient.— Pankey  v.  Ortiz,  906. 
€=^84  (Idaho)  I^strict  court  has  no  jurisdic- 
tion to  award  compensation  in  partition  uainst 
minor,  unleas  his  personal  prmerty  suffidenL 
-Wright  V.  Atwood.  626. 

Mortgage  by  guardian  securing  compensatiop 
awarded  against  minor  in  partition  void.— id. 

PARTNERSHIP. 

I.  THE  BEUTION. 
(A)  Creation  and  Requlaltes. 

^=>I3  (CalJ^pp.)  Sharing  loss  in  single  trans- 
action insufficient  to  establish^Iiwing  v.  Hay- 
ward,  970. 

(C)  Bvldeaoe. 
«=»44  (CaLApp.)  Defendants  held  not  jointly 
liable  in  absence  ofjpTo<rf  of  partnership. — 
Eiwing  V.  Uayward,  STO. 
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«s»92  (Waafc.)  BMdoiM  Md  saOcient  to  ea- 
tabliah  that  certalii  goods  Monged  to  partner- 
ships-Simon r.  Lerr,  1025. 

n.  THE  FZBX,  ITS  XAME,  POWEBS, 
A3n>  PBOFEBTT. 

^964  (Cal^p.)  A  init  maintainable  on  a 
contract  made  under  fictitioaB  name  prior  to 
comidianee  with  statute.— Sime     Hunter,  885. 

m.  MUXnAI.  BIGHTS,  PUTTOI,  AKD 
UABIUTIEa  OF  PABTXEBS. 
(A)  Ptrm  Fvaperty  uA  BmlMeu. 

^»76  (Wwb.)  Interest!  presumed  equal  in 
absenca  of  rannpetent  contrary  eTidence.— Si- 
mon T.  Levy,  1025. 

TI.  PEATH  OF  PABTEEB.  ABP  SUB- 
TtVXKQ  PABTHEBS. 

«=>252  (Wash.)  Petitioning  partner  Md  qual- 
ified hf  residence  to  admimster  partnership 
goods.— Simon  r.  Levy,  1026. 


VnX.  UMITED  PABTEEBBHIP. 

«s>33«(3)  (Kan.)  SMngs  for  plaintiS  in  ac- 
connting,anit  held  sustained  by  aTidence.— Pax- 
ton  T.  Cline,  873. 

PAYMENT. 

See  Subrogation;  Tender. 

I.  SLEQUI8ITES  AHD  SITFFIOIENGT. 

«=>l(i)  (Okl.)  'Tayment"  defined.- Eastern 
Oil  Co.  T.  Smith.  T73. 

V.  BEGOVEBT  OF  PATKENTS. 

^82(2)  (Cal.App.)  Whether  payment  is  vol- 
untary depends  on  facta  of  each  particular  case. 
— Engelhen  v.  Justice  Ck>urt  of  Eden  Tp.,  285. 
^s>82(7)  (CalJ^pp.)  Enforced  satisfaction 
does  not  constUnte  ^'voluntary  uyment."- £n- 
gelken  v.  Justice  Court  of  Eden  xp.*  265. 

PERPETUITIES- 

4=96(2)  (CalJKpp.)  Trust  Aeid  sot  to  UlegBl- 
ly  snspend  the  power  of  alienation.— Woestnum 
V.  Umcm  Trust  &  Savings  Back  of  Pasadena, 
944. 

^»6(2)  (Kan.)  Testator  may  prevent  disripa- 
tiott  of  estate  for  reasonaUe  length  of  tima^ 
Grossenbacher  t.  ^ring.  884. 

PHYSICIANS  AND  SURGEONS. 

^=>2  (Cal.App.)  A  statute  concemitig  adver- 
tising as  ground  for  revoking  liceoBe  held  con- 
fltitutional.— Glass  v.  Board  of  Medical  Ezami;i- 
ers  of  California,  73. 

«=95(3)  (Colo.)  Decision  of  medical  examin- 
ers deuying  license  to  practice  chiropractic  can- 
not be  disturbed  on  appeal. — State  Board  of 
Medical  Btxsminers  v.  Boulla,  825. 

PLEADING. 

See  Egui^,  «s»148. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  varloua  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FOBU  AKD  AIXBOATIONS  IB 

GENERAL, 

®=!>4  (Idaho)  Chattel  mortgagor's  cause  of 
action  for  couverHion  held  "counterclaim" 
though  deuominated  a  cross -complaint,  and 
deemed  controverted.— First  Sav.  Bank  of 
Pocatello  V.  Sherman,  630. 

Character  of  pleading  determined  from  na- 
ture and  sub  stance.— Id. 

^>6  (Cat.)  Matters  of  Judicial  notice  read  in- 
to pleading.— CbaTes  t.  Times-Hlrror  Co.,  068. 


*»8(8)  (Cal.)  ADegatioB  of  bvyer's  com- 
plsint  that  contract  was  just  and  reasonaUe  in- 
Baffldent  without  facts.— Salisbury  t.  Tawger, 

6S2.  k 

«=>8{3)  (CalJkpy.)  AUegatioD  that  tranaae- 
tions  took  place  in  oounty  MM  statement  of 
fact— Lakemde  Ditch  Co.  t.  Faefcwood  DtuA 

Co..  284.  , 

^=>S(S)  (Ariz.)  Counterclaim  Aeld  to  state 
mere  legal  conclusion.- Herr  t.  Kennedy,  530. 
«=>8(l0  {Cal.) -Allegation  that  plaintiff  is 
SQccessor  in  interest  of  certain  persona  AeW 
a  conclusion.— L^dque  r.  RuDuner,  293. 
^8(11)  (Cat.)  Allegation  of  ownership  keM 
conclusion. — Lapique  t.  Walsh,  296. 
«=»9  (Or.)  Suting  acta  neeaasarar  frandoleiit 
sufficient  allegation  of  fraud.— Hardy  t.  Oregon 
Eilers  Music  House.  563. 

«=s>34(3)  (Okl.)  Demurrer  overruled  where 
allegations  construed  favorably  to  pleader  aets 
up  cause  of  action.— Chi<^asha  Gaa  A  Electric 
Go.  T.  linn,  760. 


n.  PECttABATIOW,  COMPXATIfT,  FB- 
TTTIOE,  OB  STATEMEHT. 

4=971  (Moat.)  AHegstion  of  damage  nnnee* 
essary  where  damage  naturally  flows  from 
faets.— Hurley  t.  Great  Falls  ENuMbaU  Aaa^ 
560. 

m.  FLEA  OB  AKSWEB,  CBOM-COIE- 
PltAIHT,  AMD  AFFIDAVIT 
OF  DEFEKSE. 
(C>  Trftversea  ov  Denl^la  AAaslsatoaw. 

^126  (Ariz.)  Denial  in  an!<wer  AeUt  negatiTe 
pregnant — Herr  v.  Kenne^,  580. 
Ko  issue  joined  on  negame  pregnant^Z4> 

V.  DEMUBBEB  OB  EXCEPTION. 

«»I92(3)  (Ariz.)  Counterclaim  held  to  state 
mere  legal  conclusion  subject  to  demurrer.— 
Herr  v.  Kennedy.  6S0. 

|&=>I94(5)  (Utan)  Answer  denying  conclasion 
demurrable  as  not  presenting  issue  wliere  facts 
on  which  conclusion  Is  based  are  admitted.— 
Hanks  v.  Lee.  302. 

Denial  of  eLsdm  for  dssnages  deautrrabla  as 
not  raising  an  issue  of  fact. — Id. 
«»205(2)  (Meat.)  Complaint  warranting  re- 
covery on  any  theory  good  aa  against  general 
demurrer.- Hurley  t.  Great  Falls  Baseball 
Aas'n,  660. 

«=»2I2  (Wash.)  Trial  on  the  merits  held  waiv- 
er of  demurrer.— White  v.  Tamer,  240. 
^214(1)  (Cole.)  Demurrer  admits  material 
allegations  of  answer. — Southard  v.  People.  !(&. 
•^214(1)  (Colo.)  Demurrer  to  petition  ad- 
mits facts  alleged.— California  Ina.  Co.  of  San 
Francisco  v.  Dudley,  648. 
^21M\)  (Utah)  Demuirer  admits  .  facts 
pleaded.— Summit  Coonty  T.  Bkh  Coun^,-  638: 
<8=>222  (Ariz.)  Defendant  entitled  to  plead  to 
merits  on  ovemiliug  of  demurrer  mbmittiiig 
only  law  queations.— Timraons  v.  Wright,  100. 

Defendants  should  be  permitted  to  plead  to 
merits  on  overruling  of  demurrer,  where  plain- 
tiff is  not  injured,— Id. 

That  answer  contained  only  demurrers  and  a 
motion  to  dismiss  did  not  prove  defendants*  in- 
tention not  to  answer  to  merits. — Id. 

Answer  .on  merits  properly  deferred  until 
orermling  of  demurrer.— Id. 

VI.  AMEHDED  AND  BUPFIXMEHTAL 
PliEADINOS  A2n>  KEPLEADEB. 

<!=a229  (CaLApp.)  Amendments  only  allowed 
in  furtherance  of  jnstiee.— MaUhy  t.  Gonklin, 

280 

«=>'236(i)  (CalJIpf.)  Permittiag  amendments 
within  discretion  of  trial  court — Malti^  r. 

Oonklbi,  280. 

■e=>236(l>  (Cal.  App.)  Amendments  allowed 
with  great  liberality.— X«lo  Water  &  Power  Oo^ 
v.  Bdmanda,  468. 
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Prlm«ipal  and  AsMt 


«=»236(r)  (Wyo.)  Amendments  to  anHwers 
more  liberally  allowed  than  those  to  petWona.— 
BiBsinger  &  Co.  t.  Weiss,  627. 
«=»236(4)  (Kan.)  Pleadinga  may  be  amended 
after  judgment  at  same  term  of  court— Bearaiy 
V.  Jones,  184.  .        ,  .  . 

ft=»236(5)  (Wash.)  Amendment  of  complamt 
at  trial  AeW  not  abase  of  diacretipn.— Hutchms 
T.  School  IMat  No.  81  ol  Spokane  County, 

^»236(5)  (Wyo.)  Amendments  .of  answer  to 
conform  to  plaintifiPa  proof  should  be  Uberally 
aUowcd.— Bissinger  &  Co.  v.  Weiss,  6^7. 
«s»237(l)  (CalJ^pp.)  Coart  «d  not  abuse  dis- 
cretion in  denying  motion  to  amend  answer  to 
correspond  with  proof.— Goatman  v.  Fuller,  250. 
^»237(6)  (Or.)  Allowance  of  amendment  ae- 
aerting  reliance  on  warranty  of  seller  not  er- 
ror.—WUUams  T.  Ingle,  570. 
«=9237(8)  (Wyo.)  Amendment  of  answer  to 
conform  to  ri^ntiTa  proof  A«W  not  to  work 
change  In  deienae.— Bisalnger  &  Oo.  T.  weiaa, 
527. 

ZX.  BUX  OF  PASTICiriARS  AKD 
OOFT  OP  AOOOUMT. 

^317(2)  (Or.)  Action  by  buyer  for  breach 
of  conteact  luld  to  aound  in  tort  and  not  to 
be  one  on  an  "accounL"— Williama  t.  Ingle,  570. 


XI.  MOnOKS. 

«=s»34l  (Wyo.)  Motion  to  strike  motion  is  not 
proper.— North  Laramie  Land  Co.  v.  Hoffman, 

«=>'362(2)  (Kaa.)  Allegations  setting  out  oral 
contract  contemporaneous  with  and  changing 
written  oue  may  bo  stridten.— Artwem  v.  Link, 
877 

«=»*365(l)  (Cal.App.)  Motion  to  strike  amend- 
ed complaint  too  late  after  answer.— Smith  t. 
United  Crude  OU  Co.,  4S4. 

Xn.  ISStlBS,  PKOOP,  AND  VABIAHCE. 

^s>376  (Ariz.)  Not  necessaiy  to  prove  thing 
admitted.— Perley  v.  Goar,  532.  ,  . 

«=>376  (OU.)  Proof  of  facts  admitted  by  an- 
swer unnecessary.— Farmers'   SUte  Bank  ol 
Olustee  V.  GraveUe.  1092. 
4s»377  (CaL)  Not  nMeaaarr  to  prove  matter 
admitted  by  answer.- Davie  t.  dine,  42. 

Xnl.  DEPBOTB  AlTD  OBJBOTIOlWi 
VTAIVEB.,  AKD  AIDER  BT  VEB- 
V^Sh  OB  JUDGMEHT. 

tts»402  (Ok<.)  Where  (luestion  of  fact  inyplv- 
ed.  motion  for  judgment  on  pleadimts  should  be 
denied.— Orimmett  t.  Grimmett,  188.  . 
A=9403(2)  (Cal.ABS.V  Omission  in  complunt 
toVction  to  foreclose  street  assessment  Hen 
cured  by  answer.-Oity  8t  Improvement  Co. 
v.  Watson,  967. 

^=»403(2)  (Mont.)  Defective  comrfaint  may 
^^ed  by  the  snswer.-Hurley  v.  Great  PaUs 
lUiBeball  Aes'n,  559.  „   .   .     ,  i  ■  » 

^403(3)  (Most.)  Omission  in  complaint  for 
^ages  lor  wrongful  discharge  *«W  «^fje,^ 
by  answer.— Hurley  v.  Great  Tails  BasebaU 

to£i6{5?'  (Or.)  Failure  to  allege  property 
So^ht  by  replevin  is  within  coun»  by 
answer  to  merits.— Wheeler  v.  Steadman,  818. 
SSwB(9)  (Kan.)  Where  evidence  introduced 
indefenae  pleading  must  be  construed  aa  suffi- 
cient.—Beachy  V.  Jones,  184. 
A=9408  (Cal.App.)  Demal  in  answer  neld  not 
rwaiver  of  right  to  Question  complaint  as  Mt 
showing  right  to  relief.— Hoyt  v.  Thomas,  260. 
fl»428(2)  (Moflt.)  Complaint  warranhng  re- 
^STery  on  any  theory  good  as  againBt  objection 
to  evidencei-Hurley  T.  Great  FaHs  BasebaU 
Ass'n.  559.  .  , 

^»^(3)  (Kan.)  Misjomder  not  approprfate- 
Iv  raised  by  objection  to  evidence  aftar  issues 
Joined.— Goocb  v.  Gooch.  871. 


«=9428(3)  (Okl.)  Failing  to  move  to  stnka 
reply,  constituting  departure  and  going  to  trial, 
waives  the  defect— Wampler  v.  Stemen,  79*. 

PLEDGES. 

i8=>24  (Cal.)  Pledgee  of  mortgage  can  only 
claim  to  the  extent  of  the  morteage  loan  and 
costs.— McCreery  v.  Chariton,  670, 

POUCE  POWER. 

See  Constlttttloiial  Law,  «=a81;  Municftwl  Cor- 
porations, ^592-626. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Adverse  Fossendon;  Undtatlm  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Att<^ey  and  Client;  Brokers. 

I.  THE  BEItATIOlf. 
(A)  CFcatlon  and  Bxlitence. 
«5=»19  (CaLApp.)  Burden  of  proving  agenCT 
rests  on  party  alleging.- Ewmg  v.  Hayward, 
970 

«=»28(I)  (CtlApp.)  IWdence  »«W  iMuffiment 
to  eatabUeh  agency.— Bwing  v.  Hayward,  970. 

n.  inmyALjRTOEng^jguTiEa,  axo 

(A)  Kx«ovtloB  ol  A«ciior. 

«s»78(6)  (Or.)  Evidence  fteW  to  sustain  ver- 
dict agamst  agent  for  overcharge  on  purchase 
of  land.-Sehmidt  v.  Wlrth,  376. 
«3»78(6</2)  (Or.)  Whether  defendant  plain- 
tiffs' agent  in  purehasii«  farm  a  Jury  qnestlon. 
SchSdt  V.  Wirth,  875. 

TTI.  BIGHTS  AND  UABII.ITI&8  AS  TO 
TKIBD  PEB80KS. 

(A)  Powers  of  Ajvent. 

«=9|ie(l)  (CalJVpp.)  One  relying  on  it  must 
estabUsh   agwit's  anthori^.— Ewing  r.  Hay- 
ward, 970.  .      ,  . 
«»I23(3)  (Kaa.)  Bvidence  showed  agency. for 
plaintiff  in  making  representatlonB. — ^Atchison 
Sav.  Bank  v.  Wright,^881.     .  _^ 
«=>I23(6)  (CaLApp.)  Agent's   antboritf  not 
provable  by  hie'  own  dedarations.- Ewmg  f. 
Hayward,  970.  ^ 
«s»  123(7)   (Cal.)  Evidence    held    to  show 
uent's  authority  to  make  representatlono.— 
Mooney  v.  Qrrlacks,  922. 

<B)  IIndl»cloaed  A««iior. 

«=3l45(4)  (CalJ^pp.)  Party  cannot  hold  both 
agent  and  undisclosed  principal  on  contract.— 
Ewing  V.  Hayward,  970.  ,  _^ 

■  One  seeking  to  fasten  liability  must  elect 
between  agent  and  undisclosed  principaL--Id. 

Party  seeking  to  fasten  liability  on  undisclos- 
ed principal  may  join  agent,  but  can  have  judg- 
moit  against  but  one. — Id. 

(C)  VnniithorlKed  and  Wronicfal  Acta. 
(&=^I48(2)  (Kan.)  Pronsion   that   no  agent 
shall  have  power  to  change  terms  binding.— In- 
ternational Harvester  Co.  of  North  America 
V.  Foran,  867.  ^    ,  _^  •  ^ 

iS=s>156  (CalJKpp.)  Vendor's  agent  participat- 
ing in  fraud  }iable  for  return  of  payment  by 
purchaser.— Stirnus  v.  Adams,  955. 

(D)  Ratiacatlan. 
«»l6a(l)    (N.M.)    "Ratiftciatioir  defined— 
Guadalupe   (3ount7  Board  ol  Education  t. 
O'Bannon,  801. 
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PRINCIPAL  AND  SURETY. 

See  OuuantT' 

X.  OBEATIOir  AXa  EXI8TEKGE  OF 
BELATIOir. 
(A)  Between  IndlTldnala. 

€=3 10  (Mont.)  Surety  for  contractor  to  cob- 
Btruct  water-tight  basement  bound  by  terms  of 
bond.— State  Bank  of  Darby  v.  Pew,  852. 

XX.  MATUBE  AlCD  EXTENT  OF  UA^ 
BII.ITT  OF  SURETY. 

«=»82(2)  (Mont.)  Obli«ee  Jteld  entlUed  to  re- 
cover from  Buren-  of  contractor  expense  of 
conatruetloiL— State  Bank  of  Darby  T.  Pew. 
862. 

Liabilitr  of  surety  whose  principal  defaulted 
Md  for  jtirar.^Id. 

m.  DISqHABGE  OF  StTRETT. 

«=»I25  (Cal.App.)  Creditor's  failure  to  file 
claim  agaiDBt  wlaeipal's  estate  does  not  re- 
lease surety.— Daerr  y,  Sloan,  475. 

IV.  BEMEDXE8  OF  GBEDXTORS. 

«=nl60  (Mont.)  Testimony  held  properly  ad- 
mitted on  measure  of  damages  for  contractor's 
default.— State  Bank  of  Darby  t.  Pew.  852. 

PROHIBITION. 

I.  NATTTKE  AlfD  OROnin>8. 

4=»3(l)  (Cal.)  Beceiver's  right  to  maintain 
action  should  be  determined  in  the  action,  and 
not  by  prohibition.— Preston  t.  Superior  Court 
of  Gulfoittia  in  and  for  Xioa  Ani^Iei  County, 
906.  —.V 

Will  not  lie  against  receiver's  maintenance  of 
action.— Id. 

®5>3(l)  (Okl.)  Bemedy  proper  where  inferior 
tribunal  assumes  anautborized  judicial  power 
notwithstanding  existence  of  other  concnrrent 
remedy. — Oklahoma  Oity  t.  Corporation  Com- 
mission, 4^. 

<»=»3(3)  (CalJ^pp.)  District  Court  of  Appeal 
will  not  exercise  jurisdiction  where  superior 
court  has  denied  similar  petition  by  appeal- 
able judgment— Wood  t.  Board  of  Fire  Com'rs 
of  City  of  Los  Angeles,  789. 
^393<S)  (Cal.)  AUy  be  granted  by  Supreme 
Court  though  nsAt  of  appeal  existed  at  tmte  of 
application  to  district  eourt— Darls  r.  Superior 
Court  of  California  in  and  for  Alameda  County, 
800. 

«=>9(1)  (Cal.)  Will  not  be  granted,  against 
receiver,  where  it  could  not  be  granted  against 
the  court.— Preston  v.  Superior  Court  of  Cali- 
fornia in  and  for  Los  Angles  County,  916. 

n.  jimiSDiCTioir,  prooeedinos, 

AND  REIJEF. 

0=320  (Cal.App.)  Extraordinary  drcumstances 
must  exist  to  warrant  District  Court  of  Ap- 
peal in  awarding  writ. — Wood  v.  Board  of  Fire 
Com'rs  of  City  of  Los  Angeles,  739. 
(^23  (Cal.App.)  District  Court  of  Appeal  can 
issue  alternative  writ  pending  adjudication  on 
merits.— Wood  v.  Board  of  Fire  Com'rs  of  City 
of  Los  Angeles,  789. 

€=929  (CaT.)  Case  held  proper  for  application 
of  court  rule  for  submitting  on  brief  without 
argument.— Preston  v.  Superior  Court  of  Cali- 
fornia in  and  for  Los  Angeles  County,  916. 
C=»34  (CaLApp.)  Appeal  from  judgment  deny- 
ing writ  does  not  continue  alternative  writ  in 
force.— Wood  v.  Board  of  Fire  Com'rs  of  City 
of  Los  Angeles,  739. 

Supersedeas  not  granted  pending  appeal  from 
judgment  denying  writ  of  prohibition. — Id, 

Enstrict  Court  of  Appeal  joq  appeal  from  judg- 
ment denying  writ  is  without  power  to  restraui 
proceedings  pending  appeal.— id. 


PROMISSORY  NOTES. 

See  BOIs  and  Notes. 

PROPERTY. 

«s3l  (Cal.)  Joining  in  ezeention  of  mortgage 

gives  oo  interest  in  property^F.  Chevalier  Co. 
V.  Collins,  44. 

(Nev.)  Possession  of  automobile  pre- 
swned  to  continue  in  defendant. — Studebaker 
Bros.  Co,  of  Utah  v.  Witcher,  334. 

Evidence  held  not  to  overcome  presumption 
that  defendant  remained  in  possession  of  prop- 
erty until  commencement  of  actioa.^UL 

PROSTITUTION. 

*»I  (Mont.)  Acceptance  of  prostitute's  earn- 
ings without  consideration  a  crime,  though 
payment  voluntary.— State  v.  Pippi,  5JS6. 
®=>3  (Mont.)  Information  alleging  acceptance 
of  prostitute's  earnings  need  not  aUege  amount 
received.— State  v.  Pippi,  556. 
€=34  (Mont.)  Act  making  acceptance  of  money 
from  a  prostitute  presumptive  evidence  of  lack 
of  consideration  held-  valid.— State  v.  Pippi,  656. 

Violation  of  White  .Slave  Law  may  be  proved 
by  uncorroborated  testimony  of  prosecuting 
witness.— Id. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations.  ^»425-68& 

PUBLIC  LANDS. 

See  Mines  and  Minerals,  ^3»22-3& 

H.  SURVEY  AND  DMPOSAL  OF  ' 
LANDS  OF  UMXTED  STATES. 
(B)  Bntrl«a,  SSleo.  and  pMMMory  Rivbto. 

e=>29  (Cal-App.)  Land  held  not  open  to  set- 
tlement at  time  party  claimed  homestead  rights 
were  vested-^-^tevens  v.  Southern  Pae.  X^nd 
Co..  712,  714;  Beggs  v.  Same,  714. 
«=n35(l)  (Cal.App.)  Bights  tiirongh  home- 
stead entry  can  vest  only  in  lands  subject  to 
disposition.— Stevens  t.  Southern  Foe.  X<Bnd 
Co.,  712,  714;  Beggs  v.  Same,  714. 

PUBLIC  SERVICE  COMMISSIONS. 

4s»2  (Cal.)  Change  of  utility  rates  as  fixed 
by  contract  is  within  the  police  powers.— Law 
V.  Bailroad  Commission  of  California,  423. 

(Okl.)  Corporation  Commission  has  only 
antbority  conferred  on  it  by  Constitution  and 
statutes,— Oklahoma  Citar  v.  Ooipomtioii  Com- 
mission. 496. 

«=»7  (Okl.)  .Corporation  Commission  held  au- 
thorized to  prescribe  rates  for  public  utility.— 
Oklahoma  City  v.  Corporation  Commission,  408. 

Constitutional  deflmtioa  of  "rata"  sUted.— Id. 
^^15  (Cal.)  Need  not  consider  evidence  as  to 
value  of  privileges  given  by  consumer. — Law  v. 
Railroad  Commission  of  California,  423. 
^=»I7  (Okl.)  To   determine   reasonable  rate 
Corporation  Commission  most  determine  value 
of  property  of  public  utility.— Oklahoma  Gtj 
Corporation  Commission,  498. 
€=»I9(I)  (Cal.)  Beference  to  other  proceed- 
ing does  cot  invalidate  complete  order.— Law  v. 
Bailroad  Commission  of  California,  423. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;   Gas;   BaUroads;   Street  Bafl- 
roads;  Telegraphs  and  Telephones. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

I.  BIGHT  OF  ACTION  ANDDEFBNSESi 

<S=94  (N.M.)  Pleadhig  held  to  show  adequate 
remedy  is  ejectment.— Pankey  r.  Ortii,  906. 
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*»48(2)  (Arif.)  T«itiKony  as  to  complaint 
made  by  prosecotrix  held  proper.— Sage  f. 
State,  683. 


«=»9  (N.M.)  Bnit  cannot  be  malDtained  to 
VroTeot  moitiplicity  of  suits  when  Boorce  of 
color  of  title  aione  common  to  defendants.— 
Pankey  v.  Ortia.  806. 

^s»7(2)  tWash.)  Recorded  contracta  and  pur- 
chaser's qnltdalm  deed  held  a  cloud  on  tiue.— 
Tyler  t.  Casey,  1042.  ,   ,  _ 

«B»I2{I)  (Cal.App.)  plaintUt  not  reomred  to 
b«  in  posswdML-^aarly  t.  Sestand,  272. 

H.  PROOEEDIKOS  AlfD  BEZXEF. 

«»3I  (N.M.)  Service  by  publication  on  per- 
sons in  possession  as  unknown  owtMrs  is  in- 
sniBcient.— Pankey  t.  Ortiz,  906. 
4=»34(S)  (Or.)  Oosiplaint  to  remove  dood  on 
title  held  Buffitient.— Bafley  v.  BBckey.  372. 
^=>44(4)  (CaLApp.)  Proof  of  posseBsion  Aeld 
prima  facie  proca  of  title  wlien  not  controvert- 
ed.— Hin^Ue  t.  Warden,  428. 
«ss>47(2)  (Cal.App.)  luconsiBtency  of  finding 
as  to  possession  Held  not  fatal^—Snearly  t. 
Hiestand,  2T2. 

RAILROADS. 

See  Street  RoilroedB. 

Vm.  HTDEBTEDNXSS,  8E0VBITIE8, 

jA)  1l«t»e  ftntt  •*  IflakllltlM. 

«=»I68  (Utak)  Coupon  notes  M4  secured  by 
trust  indenture,  ai^  so  enforceable  only  by 
foreclosure.— Bsrker  y.  Ut&h-Idaho  Gent.  it- 
Co..  685. 

Z.  OPEBATIOK. 
(D)  Inlnrltts  to  Ueenaeea  o«  Tre«pMa«ra 

^=»276(3}  (Okl.)  Running  engine  with  IS  year 
old  trespasser  on  pilot  held  not  negligence. — 
Texas,  O.  &  E.  Rj.  Co.  v.  McCarroil.  ISO. 

Age  of  trespasser  Immaterial.—Id. 
^276(4)   COkl.)  Person   riding  on  engine 
with  watchman's  permission  held  not  invitee.- 
Texas,  O.  &  E.  By.  Co.  v.  McCarroU,  139. 

Bojf  riding  on  engine  with  watchman's  per- 
mission held  not  licensee.— Id. 
<^282(9}  <CaI.App.)  Negligence  in  shunting 
cars  in  industrial  yard  held  for  jury. — Dunne  v. 
HinCB.  276. 

«=9282(  10)  (Okl.)  Negligence  as  to  boy  on  en- 

Sne  held  for  jury.— Texas,  O.  &  B.  I^.  Go.  v. 
eCarroU,  1^. 

fr>  Aecldeats  at  Crosstncs. 

«=9327(l)  (Wash.)  Automobile  driver's  dntr 
to  stop,  look,  and  listen  stated.— Smitli  v.  In- 
land Empire  R.  Co..  236. 
^327 ([2)  (Cal^pp.)  AatomobUe  passenger 
must  use  ordinary  care.— Carpenter  t.  Atehi- 
son,  T.  &  S.  P.  ffy.  Co.,  1073. 
®:»34€(5)  (CaJjfpp.)  AntomobUe  jpassenger 
killed  in  crossing  coliisioa  presamed  to  have 
used  care.— Carpenter  v.  Atcbfson,  T.  &  8.  F. 
Ry.  Co.,  1073. 

«=>350(7)  (Wash.)  Negligence  conceiving  sig- 
nals heH  jury  question.— Smith  t.  Inland  Bm- 

pire  R.  Co..  236. 

^350X21)  (CaJ.App.)  Automobile  passenger's 

negligence  Acid  question  of  fact. — Carpenter  v. 
AtchiBon,  T.  &  S.  F.  By.  Co..  1073. 

Automobile  passenger's  negligence  in  failing 
to  interfere  with  operation  of  car  or 'to  leave 
it  held  for  jury.— Id. 

<S=>350(22)  (Wash.)  Contributory  negligence 
of  automobile  driver  held  question  for  jury.- 
Smith  V.  Inland  Empire  R.  Co.,  236. 
«s>350(33)  (Cal.)  Evidence  insufficient  for 
submission  of  last  dear  chance  doctrine. — 
Wallis  T.  Southern  Pac.  Co.,  408. 

RAPE 

n.  PB08xx}imoif  ajxo  pitiqshieent. 

(B)  Kvldence. 

«a94e(S)  (Arb.)  Spcf^c  acts  of  unehastity  of 
prosecutrix  not  admisrible.- Si^  t.  State,  538. 


«=»^(1)  (Okl.C^J^pp.)  Evidence  held  suffi- 
cient to  support  verdict  of  guilty  o£  attempt  to 
commit  rape.— Halbert  v.  State,  504. 
«=:?54(l)  (Colo.)  Conviction  may  be  on  \incor- 
roborated  testimony  of  ptosecuttix.— Jones  v. 
People,  528. 

REAL  ACTIONS. 

See  Ejectment;  Partition;  Quieting  Title. 

RECEIVERS. 

V.  AUiOWAlTC£  Aim  FATVEMT  OT' 
^  CLAIBC8. 

«=^I58(2)  (Or.)  Operating  supplies  for  rail- 
road have  joriority  over  secured  debt  a^inst 
revenues.— Barmim  v.  Southern  Oregon  Trac- 
tion Co.,  5S0. 

4=3 159  (Or.)  operating  supplies  can  be  made 
lien  if  revenues  nave  been  diverted  to  interest. 
— Barnum  v.  Southern  Oregon  TracUon  Co., 
580.  ,  . 

Restoration  of  revenue  ordered  only  if  diver- 
sion occurred  within  reasonable  time  for  pref- 
erence.—Id. 

<8=>I60  (Or.)  Preferences  to  operating  expens- 
es limited  to  sil  months.— Bamum  v.  Southern 
Oregon  Traction  Co.,  580. 

Operating  creditor  held  not  entitled  to  prefer- 
ence because  of  delay.— Id. 

Uinal  six  months  for  preferone*  lor  nvj^o* 
not  extended.— Id. 

RECORDS. 

See  Appeal  and  Error,  «=9S23-704;  OriminBl 

Law,  «5=>1088-1111. 
«=32  (Col.)  Statute  relating  to  sale  of  motor 
vehides  not  applicable  to  prior  transferB.- 
DaviB  V.  Cline,  42. 

4=o9!/2[Newj  vol.  I2A  Key-No.  Series] 

(Or.)  Dealers  buying  registered  automo- 
bile must  have  registrauon  changed^Briedwell 
V.  Henderson,  575.  .  „ 

Faihire  to  change  automoUlo  reglnratMni 
does  not  defeat  all  right  to  ear.— Id. 

REFORMATION  OF  INSTRUMENTS. 

Z.  BIGHT  OF  ACTIOK  Aim  DEIVimB. 

«=»I9(1)  (Moat)  Contract  to  be  reformed 
must  not  express  contract  as  nnderstood  by 
both.— Boskins  T.  Scottiah  Union  ft  Nabonal 
Int.  Co.,  887. 

n.  FBOO^SXMOS  AlfD  HEUEF. 

^45(14)  (Mont.)  No  understanding  that 
contents  of  annex  were  covered  by  flre  policy 
shown.— Uoshins  t.  BcotUsh  Union  &  National 
Iniu'Oo..  fi87. 

REPLEVIN, 
nr.  piiBABiiro  and  ariDEiroB. 

<&=s69(3)  (Or.)  Spedal  property  may  be  prov- 
ed under  allegation  of  ,  general  ownersnip.— 
Briedwell  v.  Henderson,  576. 
«=>70  (Or.)  Defendant,  demanding  return, 
must  prove  ownership.— Wheeler  t.  -Steadman, 
$18.  • 
€=»7I(2)  (Or.)  Defendant  can  testify  he  had 
mortgaged  property.— Wheeler  v.  Steadman, 
S18. 

VZ.  rnilAI.,  JrtTDGMZnrT.  ENFOBOE. 
MEHT  OF  JUPQMEllT,  AMD 
BEVIEW. 

•e=»d3  (Or.>  Where  defendant  claims  owner- 
ship, verdict  must  fettle  that  issue.— Wheeler 
V.  Steadman,  618. 


See  Taz«tl«u 


REVENUE. 
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REVIEW. 

See  Appeal  imd  Error;  Certiorurl. 

ROADS. 

See  Kshwayi. 

SALES. 

See  Vendor  and  Pnrchaser. 

Z.  BBQPiaiTBg.  AWP   VAX.IDZTT  OF 
COHTBAOT. 

«=>23(4)  (Or.)  Contract  for  sale  of  lumber 
Aeld  created  by  offer  and  acceptance.— Yreka 
Lumber  Co.  t.  Lystul-Stuv eland  Lumber  Co., 
'878. 

^s»38(3)  (Cal.)  BepresentationB  of  defend- 
ant'B  agent  held  not  mere  opinion,— Moone?  r. 
Cyriacba,  922. 

4=a38(7)  (CaK)  Showing  car  and  InatructinK 
bojer'a  daughters  held  not  ft  "demonstration, 
preduditiE  reliance  on  represeDtations.— Moon- 
ey  V.  Cynacks,  922.  ' 

«=»52(5)  (Wash.)  Evidence  held  to  anstaln 
finding  of  contract  for  sale  from  original  owner 
to  defendant  in  replevin.— Hosner  v.  McDon- 
nell, 231 

^S2(7)  (CaJ.)  Evidence  held  to  abow  repre- 
aentationB  as  to  automobile  false  aitd  fiaudu* 
lent.— Mooney  r.  (^riacbs,  922. 

Evidence  Md  to  show  buyer  relied  on  fraud- 
nknt  r^resentetioiu  by  mUct'b  tgent— Id. 

n.  ooiraTBUonoir  of  oohtbaot. 

®=>54  (,Okl.)  Written  contract  prescrilung 
terms  end  conditions  binding  as  to  rights  of 
the  parties.— Fairbanka,  Morse  &  Co.  v.  Mil- 
ler, 1083. 

«s=>7l(4)  (Wash.)  Sale  of  "enUre  output"  of 
latb  held  limited  to  those  air  or  kiln  dried.— 
Northup-Hape  Lumber  Co.  t.  Eureka  Cedar 
Lumber  &  Shlnffle  Co.,  10C2. 
«=a77(l)  (CalApp.)  Contract  Arf*  Bpt  to  re- 
quire payment  by  measure  but  by  weipit— Hues 
gand  St  Bock  Ck>.  v.  Muir,  699. 

m.  MODiFiOATioir  or  BEScisaion 

OF  COVTBAOT. 
(A)  Br  A«r««tnent  ot  Farllev. 
«s>92  (Cal^pp.)  Promise  to  return  property 
purcbased  soBtained  by  consideration.— Fran- 
dsco  V.  Schleischer,  691. 

(C)  R««cl««ion  by  Barer. 

«s»l2G(4)  (Okl.)  When  reasonable  time  to 
resrind  for  the  jury  stated.- Fairbanka,  Morse 
&  Co.  V.  MUler.  10S3.  .  . 

«=9l30(3)  (C«.)  In  action  for  rescission  evi- 
dence Aeld  to  show  bnyer  bad  restored  goods  to 
sdler.— Hoon^  t.  Cyriacks,  922. 

IV.  PERFOBMAKOS   OF  OONT&AGT. 
(O)  Delivery  and  Aoceptaace  of  Gooila. 

«=»I76(3)  (CalJipp.)  Failnre  to  specify  ob- 
jection to  bill  of  sale  waiver  of  objection.- I>uff 

V.  Anderson,  445.  ^  ^  . , 
«=9l80(2)  (Wash.)  Acceptance  of  part  ship- 
ment held  not  to  estop  claim  of  inferiority  of 
entire  shipment.— Sussman  r.  Mltaui  &  Oo.,  8. 
«=:^81(ll)  (CaI.App.)  Evidence  fc«W  to  prove 
tender  of  bill  of  sale.— Duff  v.  Anderson,  4W. 
«3»I8I(1I)  (Wash.)  Evidence  held  to  show 
logs  accepted  by  buyer,  defendant  in  replevin. — 
Hosncr  v.  McDonnell,  231. 

|3=»I8I(I2)  (Wnh.)  Evidence  UHd  to  pxove 
detivery  of  defective  peas.— Teweles  Seed 
Go.  v.  Fairbanks,  40; 

V.  OPERATION  AKD  BFFEOT. 
(A)  Transfer  of  Title  m.m  Betweem  Parties. 

^=3209  (Wash.)  Title  to  wheat  which  was  part 
of  a  larger  mass  h^id  to  have  passed  prior  to 
time  of  sssesament.— Mayer  T.  Gibson,  1. 


VI.  WABBAKTIBS. 

«=»246  (Or.)  '^Warrantj"  defined.— WflUuns 

V.  Ingle,  Mo. 

•8=a266  (Okl.)  Warranty  IiDpUed  of  fitness  for 
puri>ose  and  corresppndinc  to  descrtptioiL— 
Fairbanks,  Morse  ft  Co.  TTliDllar,  1083. 
«»267  (Okl.)  Express  warranty  heid  not  to 
exclude  implied  warranty  of  fitness  and  corres- 
ponding with  descriptiOB.- Fairbanks,  Mors* 
&  Co.  V.  Miller,  1083. 

«=>288(6)  (Okl.)  Giving  note  in  extendon 
held  not  waiver  of  right  to  rescind.— -Fsir- 
banks,  Morse  ft  Co.  v.  fiUUer,  1083. 

TH.  REMEDIES  gWT*TiER. 
(B)  Uon. 

«=»3I3  (WftSk.)  SeUer  who  parted  with  tltie 
and  poasesBton  waived  lien^fiosner  t.  McDon- 
nell, 231. 

(B)  Aetloms  f«»  Prioo  or  Talm* 

<Ss>353(6)  (CalJtpp.)  Complaint  Md  to  show 
compliance  with  condition  as  to  weixht  of  sand. 
— NUes  Sand  ft  Bock  Oo.  t.  Muir.  699. 

TUL  BBIISDIBS  OF  BVTEIL 
(O)  Ae«l0Ma  tor  BrowA  of  Oonttwrt^ 

<»s»4l8(5)  (Wash.)  Damages  tot  breach  oC 

contract  to  deliver  goode  of  guality  qwdlML— 
Sussman  v.  Mitsui'ft  Co.,  8. 

Refnsal  to  receive  goods  inferior  in  qoalUT 
does  not  terminate  contract  to  prevent  recovery 

by  buyer. — ^Id. 

^»4I8(9)  (Wash.)  Buyer's  measure  of  dam- 
ages for  defects  based  on  market  price  at  place 
of  delivery.— L,  Teweles  Seed  Co.  Fairbanks, 

40. 

<S=a4l8(l4)  (Kan.)  Damage  by  grasshopperB 
inadmissible  in  action  for  breacn  of  contract  to 
deliver  harvesting  machine.- Kircbner  t.  Helm, 

602. 

(D)  Aetlou  aad  Coanterelalma  for  BroMfc 
of  Warraaiy* 

^=»425  (Or.)  Buyer  lias  an  election  to  fc«4» 
property  and  recover  damages.— WOllanis  T. 

Ingle,  570. 

^=9426  (Okl.)  Bepalr  clause  in  tractor  war- 
ranty of  construction  In  workmanlike  manner 
held  not  to  deprive  purcbaser  of  right  to  re- 
scind.—Fairbanks,  Moree  ft  Co.  v.  UOler.  1083. 
^=>434  (Or.)  Reliance  upon  warranty  need  not 
be  pleaded  wheri  the  warranty  ts  as  to  fatore 
performance.- Williams  v.  Inue.  670. 
«=»44t(l)  (Kan.)  Conditional  offer  to  retom 
warranted  tractor  Md  not  sufficient  to  relieve 
pardiaser  from  payment— International  Har- 
vester Co.  of  North  America  v.  Foran,  867. 
«s»445(4)  (Or.)  Question  whether  heating 
plant  of  hotel  was  in  good  order  held  for  jory.^ — 
Williams  v.  Ingle,  670. 

«=»445(5)  (Okl.)  Evidence  held  to  raise  Is- 
sue an  to  whether  extension  on  note  was  apon 
buyer's  unconditional  pron^se  to  pay  or  upon 
seller's  promise  to  remedy  defects.— Fairbanks. 
Morse  ft  Oo.  t.  Miller,  1088. 

IX.  QOKDITtOKAI.  BALES. 

«s3>47g(2)  (Nov.)  Taking  by  Tendee  of  car 
rightfolly  in  posaeFsion  of  confitional  vendor 
Mid  a  conversion.— Studebaker  Bros,  Go.  of 
Utah  V.  Witcher,  334. 

«=»479(9)  (Nev.}  Damages  in  ad^tion  to 
value  of  automobile  Md  erroneous. — Studeba- 
ker Bros.  Oo.  of  Utah  r.  Witcher,  884. 

SALVAGE. 

I.  BIOHT  TO  GOMFEBBATIOH. 

«s»l8  (Wash.)  Vessel  Aeld  not  attandoned.  and 
own  crew  not  entitled  to  aalvaga.— Panielson 
V.  Ubbj,  HcNeiU  ft  Libby.  87. 
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SCHOOLS  AND  SCHOOL  DISTRICTS. 

n.  PVBUO  SOHOOXA. 

(m  Dlatrlet  Prapertr*  ContrMtVt  aud 
lilabllltiea. 

4=>8I(2)  (Cat.)  Statute  requiring  contractor*! 
boud  applies  to  contract  with  board  of  educa- 
tion of  »an  Diego.— Ndson  v.  Trounc«,  393. 

Filing  of  daimB  by  mat^almen  and  laborers 
keld  sufficient  for  recovery  on  contractor's 
bond.— Id. 

^=»85  (Cal.)  Board  completing  contract  need 
not  apply  to  claims  of  materialmen  and  labor- 
era  difference  between  contract  value  of  work 
done  and  amount  tharetolore  paid  contractor^ 
Nelson  v.  Trounce,  898. 

(V)  Clabaa  Aaalnat  Diatrtet*  aad  Aetloaa. 

«»I23  (Wash.)  Hsgllgence  In  leaving  pit  un- 
guarded held  question  lor  jury.— Hutcnins  t. 
School  Dist  No.  SI  of  Spokane  County,  1020. 

Boy  at  play  held  not  contributoiily  ae^gent 
in  law^Ia. 

SEDUCTION, 
n.  orhkinax.  besponsibiutt. 

«s»37  (Wash.)  Information  held  sofficient.— 
State  V.  Parker,  229. 

«=945  (Wash.)  Birth  of  child  within  eight 
montha  held  within  period.—^ttate  r.  JParker, 
229: 

SENTENCE. 

See  Oriminal  Law,  «=390^1003. 

SEPARATE  PROPERTY. 

See  Huaband  and  Wife,  4=9110-141. 

SET-OFF  AND  COUNTERCLAIM. 

n.  81TBJE0T-MATTEB. 

«s»20(l)  (Ididio)  Chattel  mortgagor's  cause 
of  action  for  conversion  held  "xoanterclaim" 
though  denominated  a  cross-complaint.— First 
Sav.  Bank  v.  Sherman,  630. 
4=329(2)  (CaLApp.)  Tenant's  damages  for 
landlord's  interference  with  possession  proper 
counterdaim  in  ejectment  for  default  in  rent. 
—Parish  T.  Stndebaker,  721. 


See  Draini. 


See  Salvace. 


SEWERS. 
SHIPPING. 


m.  OBABTEBS. 

^959  (Cal.App.)  Gontract  construed  as  mak> 
ing  charter  part?  liable  for  liens  while  operat- 
ing.—Frank  T.  Crescent  Wharf  &  Warehouse 

Co.,  79. 

«=>58(2)  (Cal.App.)  Presumed  that  charter 
parties  knew  that  owner's  engineer  m^ht  im- 

SresB  liens  on  vessel.— Frank  T.  Crescent  Wharf 
;  Warehouse  Co.,  79. 

SUNDER. 

See  libel  and  Slander. 

SODOMY. 

«»6  (Wash.)  Immoral  character  of  complain- 
ing witness  immaterial,- State  v.  Demas,  1001, 

SPECIAL  LAWS. 

See  Statutes,  «a»85. 

SPECIFIC  PERFORMANCE. 

I.  ITATUBE  AHD  GROUITDS  OF  BEM- 
BDT  IN  aENEBAI.. 

4=^1  (N.M.)  Nature  of  reme^.— Ouadalnpa 
ConntT  Board  of  Edncatim  t.  O'Sumon,  801. 


4=»I6  (Kan.)  Performance  will  be  decreed 
only  when  on  all  the  facts  it  ia  eqnitahle.— 
Youtur  T.  Schwint,  614. 

(Cai.)  Agent  to  sell  not  entitled  to  en- 
foKe  contract  for  self.— Salisbory  t.  Yawger, 
082. 

n.  OOKTBAOTS  EITFOBOEABIf. 

^28(9>  (Kaa^)  Land  contract  doubtful  as  to 
terms  win  not  be  Apedfically  enforced.— Toong 
T.  Schwint,  614. 

^=332(1)  (Kaa.)  Land  contract  doubtful  aa  to 
whether  mmds  of  parties  met  will  not  be  spe- 
cifically enforced.— louns  v.  Schwint.  614. 
^»39  (Utah)  Not  granted  where  contract  in- 
valid under  statute  of  franda.— Lee  v.  Poly- 
hrones,  201. 

^=350  (Kan.)  Land  contract  for  inadequate 
price  will  not  be  apedfically  enforced.— Xoung 
T.  Schwint,  614. 

m.  GOOD  FAITH  AND  DIUOENOB. 

«B»97(I)  (Cal.)  Buyer  in  default  who  faUed 
to  pay  price  or  secure  release  of  deposit  from 
lien  of  execution  cannot  prosecnte  action.— 

Salisbury  v.  Yawger,  682. 

IV.  PROOEEDINOa  AND  BELIEF. 

«=»tl4(l>  rCal.App.)  Complaint  to  enforce 
agreement  to  make  will  must  show  money 

judgment  not  adequate  relief.— Uoft  v,  Thom- 
as. 260. 

Complaint  in  action  for  specific  performance 
of  contract  to  make  will  insufficient.— Id. 
«=3il4(l)  (N.M.)  Complaint  based  on  ratifi- 
cation of  contract  hf  sfent  Md  insufficient.— 
Guadalupe  Coun^  Boiard  of  Education  v. 
O'Bannon,  801. 

17  (Cal.)  Evidence  held  to  amount  to  va- 
riance.— Salisoury  v.  Yawger,  682. 
^121(3)  (CaLApp.)  Evidence  held  Insuffi- 
cient to  show  that  services  rendered  could  not 
be  compensated  in  money.— Hoyt  t.  Thomas, 
260. 

«=>i21(6)  (Kaa.)  Evidence  Aeld  to  sustain  de- 
cree for  defendants.— Daniels  t.  Hummel,  tKkL 

STATES. 

I.  POLITICAL  STATUS  AND  BELA- 
TIONS. 

«=>4  (Wash.)  Fourth  and  fifth  amendments  to 
federal  Constitution  not  reatrictlona  on  atate. 

— State  V.  Hennessy,  21L 

IV.  FISCAL  MANAGEMENT,  PUBLIC 
DEBT.  AND  BEOUBITIES. 

«=3l3l  (Mont.)  Funds  in  treasury  not  neces* 
eary  for  appropriation.— State  v.  Dixon,  8^ 

Appropruttton  cannot  be  made  untU  provi- 
sion for  fund  has  been  made.— Id. 
^»I53  (Cal.)  Board  of  Control  and  Treasur- 
er must  meet  and  determine  that  there  is  avail- 
able money  before  purchasing  bondb. — Stephens 
T.  State  Treasurer,  6S1. 

Agreement  to  sell  highway  bonds  to  Board  of 
Control  when  snrplua  money  would  be  availa- 
ble not  valid.— Id. 

State  officers  selling  and  purchasing  bonda 
have  no  power  except  aa  expressly  pven  by 
statute,— Id. 

Treasurer's  agreement  to  aell  bonda  held 
not  a  "sale"  witnin  constitutional  requirement 
of  destruction  of  nnsold  bonds.- Id. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 


STATUTE  OF  LIMITATIONS. 

Bee  Limitatioa  of  Aotiouk 
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STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
tbe  varioaft  specific  topics. 

I.  EKAOTMEirr,  BEQUISITES.  AlTD 
VAUmiTT  IN  OENEBAI,. 

«s>35!/8  (Moat.)  "^propriation,"  within 
meaniD^  of  comtitntioiiJU  provision  as  to  initia- 
tive power,  is  Umited  to  setting  apart  fund  (or 
public  purpose.— State  v.  Diron,  841. 

Authorizing  bond  issne  (or  educational  build- 
ings held  not  an  "appropriation"  act  within  ex- 
ception (rom  initiative  power. — ^Id. 

Title  in  initiative.petition  exceeding  lOO  words 
does  not  invalidate.— Id. 

Submitting  phrase  not  counted  la  determining 
length  of  question.— Id. 

Length  of  title  on  ballot  helA  not  to  invalidate 
initiated  meaeure.— 13. 

Initiative  petition        filed  in  time.— Id. 

Initiative  petitions  may  be  filed  in  sections. 
—Id. 

•s>47  (CaLApp.)  Statute  permitting  revoca- 
tion oi  license  held  not  void  as  uncertain.- 
Qlasfl  V.  Board  of  Medical  Examiners  of  Cali- 
fornia, 73. 

«=a64(2)  (Nev.)  Water  Code  held  not  invalid 
in  its  entirety.— Pitt  v.  Sctugham,  1101. 

II.  OENEBAZi  Ain>  8PE0IAI.  OB 
CAI.  ULWS. 

«=985(4)  (Nev.)  Irrigation  District  Act  Aeld 
not  to  violate  prohibition  against  local  or  spe- 
cial law  as  to  practice  of  courts. — IQ  re  Walker 
Eiver  Irr.  Dist.,  327. 

pi.  StTBJEOTS  AND  TXTMS  OF  A0T8. 

®=»l(15(l)  (Mont.)  Requirement  as  to  subject 
and  title  was  to  give  notice  of  legislation. — 
Sute  V.  Dixon,  8^. 

^9lD5(l)  (Nev.)  Constitutional  provision  as 
to  title  is  to  prevent  trickery  or  inattention.— 
Ex  parte  Cerfoglio,  96. 

Constitutional  requirement  as  to  title  liberal- 
ly construed.— Id. 

<8s=»107f3)  (Mont.)  Act  to  prevent  seduction 
and  prostitution  held  »ot  to  embrace  more  tlian 
one  subject  in  its  title.— State  v.  Pippi,  C56. 
^»I07(8)  (Mont.)  Authorising  bonds  for  sev- 
eral educational  institutions  is  single  subject. 
—State  f.  Dfxon.  841. 


BEPORTEB  116i 

«»I07(9)  (Nev.)  mtie  to  Irrigation  District 
Act  held  not  to  embrace  more  than  one  subject. 
—In  re  Walker  River  Irr.  Dist.,  327. 
«S3I09  (Wash.)  Titie  need  only  indicate  tlimt 
act  may  cover  partict^^r  subject.- State  v. 
Hcnnessy,  211. 

Titie  must  be  clearly  Insnfflclent  to  invan- 
date.— Id. 

«=»tl4(6)  (Nev.)  Provision  of  Prohibition  Act 
held  within  title.— Ex  parte  Cerfoglio,  96. 
<g=>l2l  (7)  (Or.)  Inheritance  Tax  Act  held  not 
to  embrace  subject  not  expressed  In  titie.— In  re 

Clark's  KsUte.  370. 


VI.  OONSTBUOTZOIf  AXO  OPEBA- 
TlOir. 

<A)  General  Rnles  of  OoBatraetlon. 

®=:»t8l(l)  (Gal.)  Construed  according  to  leg- 
ifllative  intent.— Ex  parte  Nowa^  4(S. 
<&=3l8l(l)  (Nev.)  Courts  mast  look  to  inten- 
tion of  Legislature. — Studebaker  Bros.  Co.  of 
Utah  V.  Witcher,  334. 

(8=9f&4  (Cal.)  Construction  adopted  which 
will  give  effect  to  legislative  purpose. — Gnth- 
bert  V.  Woodman,  678. 

ig=>l84  (Or.)  Words  and  phrases  construed 
according  to  purpose  intended. — Superior  Oil  & 
Kefining  Syndicate  v.  Handley,  169. 
<S=I84  (Or.)  Statute  construed  with  reference 
to.  circumstances. — Hawley  v.  Anderson.  358. 
€=>I88  (Or.)  Words  construed  according  to 
plain  meaning  and  sense  in  harmony  with  pur- 
pose.—Superior  Oil  &  Befinlnf  indicate  v. 
Hnndley,  1S9. 

®=»2I0   (Or.)   Deelaratlon  of  pnrpose  has 

weight;  "preamble."- Briedwell  v.  Henderson, 

575. 

(Cal.)  Legislature  presumed  to  use 
words  according  to  construction  previously  giv- 
en them  by  Supreme  Court.- Ex  parte  Nowak, 
402. 

^s>2(7  (Or.)  Words  and  phrases  construed 

according  to  history  o(  act.— Superifir  03  St  Be- 

fininx  Svndicate  v.  Handley.  159. 

<e=3225%  (Cal.)  Words  considered  eliminated, 

in  view  o(  prior  decisions.— Oakland  Paving  Co. 

V.  Whittel  Realty  Co..  1058. 

•=3»226  (Nev.)  In  adopting  the  law  of  another 

state  the  Legislature  is  nresnmed  to  adopt  it 

as  construed.— In  re  Walker  Biver  Irr.  Diat, 

327. 


STATUTES  CONSTRUED. 


VMITED  STATES. 

CONSTITUTION. 

Amends.  4,  5   211 

Amend.  14  327,  975 

Art.  1,  I  8  177 

Art.  8,  I  3....  211 

BANKRt'PTCr  ACT. 

Act  J898,  July  1.  ch.  SU,  SO 

8tai.  SU. 
I  70o  563 

INTBBSTATB  COMMERCE 
ACT. 

Act  iS87,  Feb.  i,  oh.  IO4,  U 
Stat.  379. 

S  1.  Amended  1910.  June 
18,  ch.  300,  §  7,  36  Stat. 
544    045 

STATUTES  AT  LARGE. 

1887,  Feb.  4,  cb.  lOt,  24 
Stat.  379.  See  Inter- 
state Commerce  Act. 

1891,  Jan.  12,  ch.  66,  $  3, 
26  Stat.  712  712 


1808.  June  28.  ch.  517,  S 
29,  80  Stflt.  505   116 

1898.  July  1,  ch.  541,  30 
Stat.  544.  See  Bank- 
ruptcy Act. 

1906.  June  16.  ch,  3335,  i 
1.  34  Stat.  267    484 

1908,  April  22,  ch.  149,  35 
Stat.  05  81.  312 

1908.  May  27,  ch.  199.  H 
1.  2,  4,  6.  35  Stat.  312, 
318,  315  116 

1908,  May  27.  ch.  199.  S  9. 
85  Stat.  312  116.  484 

1910,  June  18.  ch.  809,  |  7, 
36  Stat.  644    645 

1915.  March  4,  ch.  176,  fi 
1.  38  Stat  1196   860 

1016,  Sept.  8.  ch.  463,  89 
Stat.  777   418 

1918,  March  8.  eh.  20,  40 
Stat.  440   66 

COMPILED  STATUTES  1916 
or  19ia 

9  4804    812 

is  6336i^a-6336^m  413 

I  8563  at  se«  645 


I  8604a  860 

SS  8657-8665  81,  312 

S  9654  y.  663 

COMPILED  STATUTES  lOia 
SI  307814  B-SOTS^ss   6S 

COMPILED  STATUTES  AN- 
NOTATED SUPPLE- 
MENT 1919. 

K  30T8Uar^8)4B8.   65 

ARIZONA. 

REVISED  STATUTES  1913. 

Civil  CoT>e. 

Pars.  422.  467   100 

Par,  628  630 

Par.  1205  1113 

Pars.  1470,  1479   100 

Par.  1713  538 

Pars.  3372-.SS74    538 

Par^.  3372-3376   1113 

Par.  4030    532 

l^NAL  Code. 
S{  2S1«  938  038 
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OAUFOBHIA. 

coNSKrmmoN. 


Art.  1,  I 
Art.  1, 
Art.  6,  i 
Art.  11, 
Art.  12, 
ArL  16, 


 975 

 965 

4^..  .  .  436,  456 


1. 
13. 


16. 
2,  8. 


402,  406 
284 
651 


dVIIi  CODB. 

99   732 

137   716 

146   387 

158   386 

§  221.  228  1065 

253.  aubaec.  8  1065 

309    663 

I  309.    Amended  hj  Laws 
1917,  p.  668,  S  2.  653 

§  715,  733   944 

lOei  274 

1386.  iubsec.  8  674 

I  1488.  1489   284 

I  1495.  1500   460 

1501   70 

1572   956 

1589  941 

iS  1605,  1614.  1615    85 

1624.  subsec.  4   85 

1625  

S  1638.  1639   68 

1643   79 

1689   70 

1930   434 

I  2219,  2286...   386 

2300   951 

I  2309,  2322   274 

2343    966 

i  2395    970 

2429   935 

2445    475 

S  2466,  2468  035 

2825    475 

2882   425 

S  2840,  2844....   475 

2848   748 

2911  896 

3046   280 

I  3265e  added  by  Laws 

1917,  p.  1559   688 

3307    62 

I  3333    604 

3391   682 

§  3429,  3430   941 

3440   44 

3442    941 

3513  711 

3537   423 

3543    670 

CODE   OF   CIVIL  PROOB- 
DURB. 

4  451 

170.  subaec.  4....  701 

326  1068 

337   75 

837,  Bubaec.  1  895 

360   396 

377   290,  419,  437 

395  284,  461 

396   451 

397  284,  451 

438  .721 

473   280,  390,  451,  462 

475  445.  699 

537    653 

681   428 

681b  390 

657    276 

709  389 

813  '^79 

859   266 

942   475 

e53a  260 


t  963,  aabaec.  2  890 

978a  711 

i  1003,  1006,  1010   451 

:  ns3.   Amended  by  Laws 

1911,  p.  1313   750 

1184   750 

118T  893 

12.'->5a  463 

141h4  707,  935 

1496,  1500   707 

1648   935 

1668  674 

IS.%6  922 

I. S75,  snbsec.  3   726 

1S81,  subsec.  1   947 

1913  707 

lOfil  1073 

10(12,  Bubsec.  3   670 

10(13  8S5 

10r,3,  subeec.  24   935 

1013.  sabsec.  32  918 

:j055  added  by  Laws 

1917,  p.  68  425,  947 

S  2076   445 

PENAL  CODB. 

8 68    466 
508   448 
518  466 
825    965 

' TITT  'fQQ  88 

X    1385    442 

i  1473    066 

POLITICAL  CODE. 

S  1617  et  seq   393 

I  2979a  1077 

CITY  CHARTERS. 

Los  An^elea,  art.  1.  <  2, 

subsec.  21  402 

Los  'Angeles,  art.  1,  8  2, 

subsec.  61  402,  406 

San  Dieso.  art.   7,  fi  3. 

'Laws  1906,  p.  918  893 

San  Fraiicisc*^  art  2,  d>. 

2,  §1,  subsec.  15  740 

San  Francisco,  art.  &  ch. 

8,  II,  subsea  9  740 

San  Francisco,  art.  8,)ch. 

'  4,  H  7,  18  740 

LAwa. 

1856,  p.  191  1068 

1897,  p.  201.   Amended  by 
Laws  1011,  p.  1422    398 

1906,  p.  918,  art.  7,  S  3..  393 

1907,  p.  666   726 

1907,  p.  668,  1 9   726 

1909,  p.  441,  J  21  398 

1909,  p.  1066.  Amended  by 

Laws  1911  (Ex.  Sess.) 

p.  17   428 

1909,  p.  1072.  I  24    428 

1911,  pp.  716,  720,  SS  6,  15  413 

1911,  p.  730,  8  26  1058 

1911,  pp.  745,  768,  $8  26, 

82   967 

1911,  p.  1313   750 

1911,  p.  1422    393 

1911  (Ex.  Sesa.)  p.  17  428 

1913.  p.  279   163 

1913,  p.  295,  S  31  163 

1913,  p.  563    651 

1915,  p.  196,  §  14,  subsec. 
8.     Amended   by  Laws 

1917,  p.  109,  8  9  

1915,  p.  402,  8  8.  Amend- 
ed by  Laws  1917,  p.  388, 

s  7  :..vv..  42 

1915,  p.  652,  8  4   651 

1915,  p.  1225,  S  1.  subsec. 

II  436 

1916,  p.  122S,  18   76 


73 


1916. 
1917, 
1917, 
1917, 
1917, 
1917, 
1917, 
1917, 
1917 
1917, 
55b, 
1917, 
1919, 


p.  1227, 14   785 

p.  58....  426,  947 

p.  109.  8  9   78 

p.  382    719 

p.  388,  8  7   42 

p.  658,  fi  2  653 

p.  658,  f  2,  subsec.  2  653 

p.  831....   719 

p.  850,  8  20a,  d....  267 
pp.  863,  873-875,  88 

64,  65.  67    267 

p.  1559    688 

p.  496,  I  17b  423 


OOLOBABO. 

CONSTITUTION. 

Amend.  20  1099 

Art  15,  §  8  1099 

CX)DB  OF  CIVIL  PBOGD- 
.  DURE. 

II  56.  61,  79  lis 

REVISED  STATUTES  1008. 

»  653-555   113 

8  7206   649 

LAWS. 

1913,  p.  320. . . !  649 

1918,  p.  564,  «  2,  8  651 

1913,  p.  669  lOOe 

1917,  p.  556.   114 

1917,  p.  567,  8  2/  subseca. 

5,  7,  10   114 

1919,  p.  700  U4,  1097 

1919,  p.  748..  I  103     646 


IDAHO. 

CONSTITUTION. 
Art  8^  I  8  


  02 

COMPILED  STATUTES  1919. 

I  4053   92 

8  4056     90 

6674  

6717    630 

6803   89 

6949   643 

7016  eas 

7322   648 


KANSAS. 

GENERAL  STATUTES  1019. 

8  8328    981 

If  5467-5469   182 

Is  5896-5942   863 

I^WS. 

1911,  ch.  218.  Amended 
by  Laws  1918,  ch.  216..  620 

1913.  cdL  216...  620 

1020  (Bp.  Seas.)  ch.  87...  93l 

XOMTAKA. 

CONSTITUTION. 

Art  3.  8  29  SU 

Art.  5,  1  1  841 

Art.  5,  {  23.  566^  84t 

Art  13,  8  2  m. 

REVISED  CODES. 

I  107    841 

18  110,  111.    Amended  by 

Laws  1913,  ch.  66   841 

112  841 

,1  3677,  3670   1031 
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f  SOOO.  860,  852 

I  5025    850 

i  5027   850.  852 

H  6028,  6030,  5032,  5086, 

5037   852 

5067    559 

6357   556 

6589   833 

,  QQg3    99 

6714*  enbsec.'e! '.IIOQ 

6719  ...1106 

I  6763.  6766   837 

i  7098,  Bobeec.  3  1033 

7890   556 

I  7924,  iubsec  9   836 

8028   656 

H  8341,  8342.  Repealed 

Laws  1911,  ch.  1....  550 

LAWS. 

1911,  ch.  1  666 

1911,  cb.  1.  g  8  556 

1918)  ch.  60  841 

NEVADA. 

CONSTITUTION. 

Art.  1,  f  6... ..•>•■••>..  808 

Art.  2,  «  1.  6,  32   327 

Art  4,  \  li  96,  827 

Art.  4,  f  20   327 

Art.  0.  i  6   327 

BBTISBD  LAWS. 

1 2765   327 
5323.  384,  342 
5381,  anbsec.  2   333 
6380.  Amended  bj  Laws 

1016,  ch.  46  806 

I  7061   806 

I4AWS. 

IftLS,  ch.  14a  Amended 
by  Laws  1915,  ch.  263..  1101 

1»13,  cb.  140,  g  29  UOl 

1913,    cb.    i«>.     g  80. 

■  Amended  hj  Laws  1915. 
ch.  263.  12  1101 

1913,  ch.  140,  gg  31.  32,  46, 
84   1101 

1913.  ch.  260   413 

1916.  ch.  48    806 

1915,  ch.  159,  g  20,  Bab- 
sec.  1  S34 

1916,  ch.  253  1101 

1916,  ch.  263.  g  2  1101 

1917,  ch.  874,  g  48  1104 

1919,  ch.1   96 

1919,  ch.  1.  g  7   96 

1919,  ch.  64  327 

1919.  ch.  64,  gg  «,  14,  19, 

20    827 


VEW  KEZICO. 

CODB  1916. 

3079    799 

g  3333,  8839.  Amended 
by  Lbwb  1917.  Ch.  66. . .  616 
g  5424   803 

LAWS. 

1917,  ch.  65  615 

1917,  cb.  65,  gg  22,  26. . .  615 
1919.  cb.  85...   806 

OKXiAHOatA. 

CONSTITUTION. 

Art  9,  g  84    496 

Art  14,  g  3  890 


REVISED  LAWS  1910. 

1005    899 

2226    5t0 

5008    768 

6049   771 

5969.  146,  149 

6970   146 

ig  6992,  5997   148 

6006  608,  771 

g  6338,  6348   121 

i  8418,  Bubaec.  3  

g  8420,  8421..:   492 

8427   121 

LAWS. 

1910-11.  ch.  18,  art.  1....  479 
1910  (Ex.  Sess.)  cfa.  73,  g 
2.     Amended   by  Laws 
1910-11,  ch.  120,  g  1...  116 

1910-11,  cb.  120,  g  1  116 

1913.  ch.  93  496 

1915,  ch.  31,  g  1   116 

1915,  ch.  .198.  52  484 

1915,  ch.  246    762 

1915,  Ch.  240.  art  2,  g  1. .  762 

1916.  di.  249   486 


OBEOON. 

CONSTITUTION. 

Art  1,  g  11  349 

Art  4,  I  20   370 

Art  4,  I  28    575 

Art  7,  I  3  381 

Art  9.  I  la  575 

Art  11,  gg  7,  10  858 

LORD'S  OREGON  LAWS. 

g  1191.  Amended  by  Laws 
1919,  p.  697   370 

g  1192.  Amended  Laws 
1917,  p.  799;  Laws  1919. 
p.  697    870 

OLSON'S   OREGON  LAWS. 

Paxe  1348,  form  16  168 

74    844 

I  84.  97,  98    570 

159,  301.  405   372 

533.  363,  583 

550   361 

610   828 

713  348 

718..  378 

726   818 

733   363 

799,  subsec.  11   823 

799,  Bubsec  12  818,  823 

829   789 

859   363 

864    583 

(  1191.  1192  370 

i  1319;  1321   157 

ig  1435,  1488,  1468.   168 

1584   349 

:  1540   569,  583 

IS  1626.  1908.  1909.   363 

g  1996-1998   108 

2224-68   844 

i  2636   157 

:  2773  et  Beq   669 

g  6228,  6233   159 

6233,  subsec.  9.   169 

6257   159 

6785-6791  168,  1114 

{  Sms,  0839.  159 

6908   177 

9874    372 

9879.  9880.   823 

10184   562 

10286   302 


CITY  CHARTERS. 
Portland,  H  874. 888a,  889.  

3M,  46^...r.!7rr:....  828 

LAWS. 

1911.  p.  7   881 

1918,  pp.  9.  170.   358 

1917,  p.  799   870 

1919,  p.  697   870 

1919.  p.  713,  gg  9,  42.  44  676 

1920  CSp.  Sesa.)  p.  5....  358 


UTAH. 

CONSTITUTION. 

Art.  1.  g  11  188 

Art  11.  S  8  639 

Art  13,  I  1  ....1110 

Art.  14,  gg  8,  4  1110 

OOMPILBD  LAWS  1907. 
g  487   681» 

COMPILED  LAWS  1917. 

670x6,  870  1110 

819.    Amended  by  Laws 

1919,  cb.  14  204 

gg  1667,  3451,  3464,  8466. 

3459,  354^  8543   188 

gg  4060,  4078   818 

S§  5811,  5813,  5817.  ..192,  201 

i  5824   192 

5847    547 

5848,  subsec.  4  313 

6015,  6102,  6103  1110 

I  6452-6450   802 

6511   633 

g  6704,  0700,  6707,  0725, 

6726   306 

g  7230   636 

18  7426,  7447.  7448   194 

li  7614,  7516    202 

LAWS. 

1917,  ch.  100  812 

1917,  ch.  118  689 

1919,  ch.  14  ap4 

1919,  ch.  36,  gg  1886-1887  S47 

1919,  ch.  67  188 

1919,  ch.  67,  g  65  188 

1919,  ch.  68   204 

1919,  ch.  08.  gg  16.  21,  22  204 

WASKZHOTON. 

CONSTITUTION. 
Art  3.  gg  7.  9.  22  2U 

REMINGTON  ft  BALLING- 
BR'S  CODE. 

g  2066   2U 

REMINGTON'S  CODB  1915. 

I  209-1.  209-2   25 

I  221,  222  1011 

330  .■  1W8 

339.  229.  238 

481   250 

697   224 

812  i  1011 

812,  subsec.  4  1011 

g  817,  818,  827  lOU 

1004   226 

1211  994 

2185   998 

3137   220 

2150  1041 

2205   211 

2280  1028 

2370   996 
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fl  341&-3418.   22 

!  8443   27 

I  3447  22,  27 

I  34fiO   27 

1  6290   2S1 

I  5395-33   13 

1  6561-4.  240 

S  9285  1017 


LAWS. 

1915,  p.  227    31 

1917,  p.  327  1018 

I'JIT,  p.  664,  8  88  1025 

1019,  V.  00,  }  1  240 

1919,  p.  124.  8  84   240 

1919.  pp.  151.  490  1018 

1919;  p.  618  211 


1919,  p.  018,  I  1.  mbwci. 
2,  8  211 

WTOUXHO. 

COMPILED  STATUTES  1920. 

1  6707  527,  ^ 

i  p781  627 


STEAM. 

«9>5  (Cti.)  Otder  chaDsfaig  ratu  fixed  by 
contract  aatborfMs  readaaion  of  prinletee.— 
Law  T.  BaUroad  Gommiaaloii  of  Caluornla,  423. 

STREET  RAILROADS. 

I.  EWABUMHUBHT,  OOWSTBITCTIOW, 
AHD  MiUHTBirAHOB. 

«=>24(l)  (Kaa.)  Parties  to  contract  for 
transfer  of  street  railway  held  to  occnpy 
streets  under  authorised  ordinances.— Kansas 
Electric  Utilitiea  Go.  t.  Kansas  City,  E.  V.  & 
W.  R.  Co.,  889. 

(Kan.)  Contract  for  transfer  of  part 
of  electric  street  railway  held  supported  by 
coBsideratiou.— Kansas  Electric  Utilities  Co.  r. 
Kanaaa  City.  K.  V.  &  W.  By.  Co.,  889. 

Intemrban  railway  company  may  contract 
with  atreet  railway  to  ran  cars  over  former's 
tracks.— Id.  ,     ,  , 

Certain  tracks  held  not  excluded  from  con- 
tract between  street  railway  companies  tot 
use  and  constmction  of  track  with  option  of 
porchase.- Id.  .  .        .  - 

Contract  for  tranafer  of  part  of  atreet  rail- 
way held  not  ultra  vires  nor  void.— Id. 
'    Contract  for  transfer  of  electric  street  rail- 
way held  assignable.— Id. 

Contract  by  intemrban  railroad  company 
with  street  railway  company  for  ninniiv  cars 
over  tracks  of  the  latter  need  not  be  approved 
by  Public  Utilities  Oommlssion.— Id. 

n.  REOin;.ATioR  ahd  opebation. 

^1 17(24)  (Waslu)  Neglisenee  of  truck  own- 
er violating  traffic  ordinance  In  not  rounding 
Intersection  center  a  Jury  question.— Boulton  t. 
City  of  Seattle.  11.  .  „  , 

«=3l  17(29)  (Wash.)  Automobae  driver's  neg- 
ligence in  not  seeing  street  car  aeld  for  jury.— 
Sueam  T.  Grays  Harbor  By.  &  light  Co., 
1044. 

SUBROGATION. 

«=3l6  (Okl.)  Grantee  of  pnrchaaer  at  void 
foreclosure  sale  heU  equftiU>Ie  assignee  of 
mortgagee,  and  entitled  to  subrogation.— Wam- 

pler  V.  atemen,  764.  ,  , 

«=>32  (CaLApp.)  Surety  paymg  debt  subro- 
gated to  princapars  remedies.- Allen  v.  Freear, 
748. 

SUPERSEDEAS. 

«s»|  (CaLApp.)  Writ  of  "nipersedeas''d^- 
ed.— Wood  T.  Board  of  lire  Com'ra  of  (Sty  of 
Loa  Angeles,  789. 

SURETYSHIP. 

Bee  Frindpal  and  Bnretr. 

TAXATION. 

I,  KATITBE  AND  EXTENT  OP  POWER 
IN  QENEHAIi. 

^»25  (CaLApp.)  Courts  will  not  Interfere 
with  legislative  discretion  in  tax  provisions 
nnlesB  Constitation  violated.— Bx  parte  Big- 
gina,  740. 


m.  UABIUTT  OF  FEB80N8  AND 

PBOPEBTT. 
(O  Pvbllo  Property  laatltntlou. 

«sBi40  (Kaa.)  Tax  upon  fire  Insurance  pre- 
miuma  A«Id  not  collectible  under  statute  up- 
on reinsurance  contract.— State  v.  Travis,  182. 
^s>iai  (Okl.)  Atoka  Agreement  held  not  to 
continue  exemption  from  taxation  of  Chicka- 
saw Indian  of  halt  blood  to  heirs  of  less  than 
half  blood.— Board  of  Com'rs  of  Orady  County 
V.  Lenochan,  116. 

On  death  of  half-blood  allottee,  and  descent 
of  land  to  heirs  of  less  than  half  blood,  lands 
held  to  become  subject  of  taxation.— Id. 

T.  XiEVT  AND  ASSESSMENT. 
(O  Mode  of  AMMasent  im  GmKeral. 

^3>363  (Okl.)  Statute  imposing  on  county 
treasurer  duty  of  notiiMng  taxpayera  of  amount 
of  taxes  Aeltf  auperseded  by  later  enactments 
Board  of  Com'ra  of  Qrmir  County  t.  Lenodum, 
116l 

tx.  xjen  and  priokitt. 

^9007  (NJN.)  Personal  prtq^ty  tax  not  a 
Uen  on  owners  real  property.— State  Hal- 
low. 797. 

Vn.  PATHSNT  AND  BEFUNDINO  OB 
BECOTERT  OP  TAX  PAID. 

®=9527  (Kan.)  Superintendent  of  insurance 
may  direct  payment  of  taxes  upon  fire  Inaarance 
Meminms  in  most  direct  and  convanient  way. 
—State  V.  Travis,  182. 

XIL  FOBFEITVHES  AND  PENA1;.TIES. 

«=>&40  (Okl.)  Penalty  for  nonpayment  of  tax- 
es dependent  oa  notice  to  taxpayer.— Board  ct 
Com'rs  of  Orady  County  v.  Lenochan,  116. 

zm.  xjsoAGT,  xnberitanoe,  and 

TRANSFER  TAXES. 

^=a856  (Or.)  Statute  imposes  inheritance 
tax  on  estate  passing  to  legatee  or  other  ben- 
eficiary.—In  re  Clark's  Estate.  370. 

Inheritance  tax,  though  oompated  on  aggre- 
gate estate,  is  tax  on  each  specific  gift.— Id. 
®=>866  (CalJ\pp.)  Check,  constituting  assign- 
ment of  deposit  in  payment  of  debt,  not  subject 
to  inheritance  tax.— Dunlap  v.  Commercial 
Nat.  Bank  of  Los  Angeles,  688. 
^=3895(7)  (Cal,)  Inheritance  tax  based  on 
net  clear  value  of  beneficial  interest  transfer- 
red.—In  re  Miller's  Estate.  413. 

Federal  tax  on  estate  should  be  deducted 
before  assessing  inheritance  tax. — ^Id. 

Inheritance  tax  on  corporate  stock  by  state 
of  corporation's  domicile,  deducted  before  as- 
sessing an  assessment  in  California.- Id. 

Federal  and  other  state  acts  held  enforce- 
able though  passed  after  gift  inter  vivos.— Id. 
«s>900(ir  (Mont.)  Order,  fixing  inheritance 
tax  and  directing  Its  payment,  appealable; 
"claim."-ln  re  Sattes'  Estate,  1033. 

TELEGRAPHS  AND  TELEPHONES. 

n.  REGULATION   AND  OPERATION. 

$=»33(l)  (Colo.)  Rate  conteol  held  to  belong 
to  municipality,  and  not  to  Stats  Commission. 
— Ci^  ol  Ft.  Collins  t.  PabUe  Utilities  Com- 
mission,  1099. 
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«=354(5)  (Colo.)  Stipulation  Ilmitins  UabUity 
for  interstate  meaaase  valid. — Ryan  t.  C<dora- 
do  Postal  Telegraph  Cable  Co.,  646. 
^»67(2)  (Kan.)  Special  dami^es  for  noode- 
livery  of  money  not  recoverable  in  absence  of 
notice  of  parpose.— Cbiuchei  t.  Weateza  Union 
T^graph  Co.»  610. 

TENDER. 

4»32  (Cal.A|fp*)  Pn^er  tender  under  judg- 
ment decreeing  instrument  to  be  mortgage  held 
not  aUeced.— Lftpique  t.  Walsh,  299. 
4922  (Or.)  Allegation  of  pleading  held  not  a 
Bafficient  "tender'*  to  secure  control  of  pledge. 
— Uartman  t.  Stark.  1117. 

TIME. 

«s>IO(l>  (N.M.)  Where  last  day  of  year  is  on 
Sunday,  act  to  be  done  within  year  may  be 
performed  on  following  day.— O'Brien  t.  Wil- 
son, 808. 

TORTS. 

See  Assault  and  Battery,  «=s>27-42;  False  Iin- 

Erisonment,  <8=»7-40:  Fraud,  «=»17-«4;  li- 
el  and  Slander,  •8=a6-121:  Malicions  Prose- 
cutioQ,  4=»16-68;  Munlapid  Oorporatlons, 
«=«>724>812;  Nftdigenee,  «S932-I3e;  Kui- 
ssnce,  «9&-G0;  Trover  and  CwiTersion, 

«s9lS  (Kan.)  Bach  wrongdoer  reiponsible 
where  separate  acta  prodoco  aingle  mjory.— 
Gooch  T.  Qoocb,  874. 

TRIAL 

See  Charts;  Orlminal  Law,  ^82T-a{4;  Jury; 

New  Trial;  Venue. 
For  trial  of  particular  aetioni  or  proceedings, 

see  also  the  rarloua  specific  topics. 
For  reyiew  of  rulings  at  trial,  see  Appeal  and 

Brror. 

XV.  BJBGEPTIOK  OF  EVIDEirCE. 

Sirtdemee  im  Q«aeMl. 

^a»48(l)  (Mont.)  Offer  of  proof  unnecessary 
on  croas-ezaminatiwi.— Budd  t.  Northern  Pae. 
By.  Co.,  1109. 

(O)  Objeetlons,  Motion*  to  Strike  Oat,  and 
Bxceptlons. 

«=982  (CaJJkpB.)  Objection  to  evidence  not 
■tatlng  ground  is  insnffldent— Sdrnh  t.  Oil 
WelTBupply  Co.,  703. 

V.  ASOmCEKTS  Ain>  OOBBUOT  OF 
COUKSEL. 

«s»  f  20  ( I )  (CoroO  Argument  of  plaintiff's 
counsel  held  justifiable  as  supported  by  slight 
evidence.— Wertz  v.  Lawrence,  647. 

VZ.  TAKIKO  CASE  OR  QUESTION 
FROM  JURT. 

(A)  <iaeMtlon«  of  Lnw  or  of'Faot  In  Qen- 
eml. 

«s»l39(l)  (Ariz.)  When  directed  verdict 
proper  stated.— Arizona  Biughampton  Copper 
Co.  V.  Dickson,  638. 

«s>l39(l)  (Okl.)  Directed  verdict  proper, 
where  undiapnted  facts  would  compel  setting 
aside  a  contrary  verdict.-0'Neill  v.  Lauder- 
dale. 121. 

^S=>I39(I)  (Okl.)  Demurrer  to  evidence  prop- 
erly overruled  where  evidence  with  all  infer- 
ences supports  verdict. — Chickasha  Gas  &  Elec- 
tric Co.  V.  Linn,  769. 

^^139(1)  (Or.)  Question  for  jury  where  rea- 
sonable minds  might  draw  different  conclu- 
sions.—Masters  V.  walker,  881. 
®=3|4(  (Celo.)  Undisputed  matters  should  not 
be  left  to  jutv.— Martin  v.  Carmthers,  105: 
<9c=>i45  (Wash.)  Withdrawal  from  jury  of  af- 
firmative defenses  Md  not  ttnu^Wortbr  v. 
Arctic  Co.,  222. 


(B)  Deaarror  to  Bvldenee. 

«s>l56(3)  (Okl.)  On  demurrer  to  evidence,  an 
facts  which  evidence  reasonably  tends  to  prove 
and  all  inferences  therefrom  admitted/— iTair- 
banks.  Morse  &  Co.  v.  Miller.  1088. 

(C)  DlMmlnn]  or  Honanit. 

«s>l65  (Cat.)  Evidence  viewed  in  Ught  most 
favorable  to  plaintiff  on  motion  for  nonsuit.— 
McKay  v.  MdCAy,  886u 

<^I65  (Cat.)  Evidence  Interpreted  against 
defendant  on  motion  tor  nonsuit-elates  T. 

Pendleton,  664. 

«»(65  (Csl.App.)  Bvery  inference  consideTed 
in  favor  of  plaintiff  on  motion  for  nonsuit.— 

Potts  V.  Mohrmann,  941. 

^=s>l65  (Or.)  Alotion  for  nonsuit  should  not  be 
granted  on  grounds  other  than  q^ecified.— Day- 
ton V.  Fenno,  1B4, 

(D)  Dtrectloa  of  Terdlot. 

«s>l70  (Okl.)  Plaintiff  entitled  to  recover  on 
pleadings,  has  right  to  directed  verdict  in  ab- 
sence of  evidence  sustaining  affirmative  defens- 
es.—Roberts  V.  Southwestern  Surety  Ins.  -Co., 
10.S2. 

^»I78  (Ariz.)  Motion  for  directed  verdict  ad- 
mits tmUi  of  evidence  of  opposing  party.— 
Ariaona  Blni^mptoa  Copper  Go,  v.  iMcksoa, 

688. 

vn.  msTsiTonoifs  to  jurt. 

(A)  Pro-vine*  of  Conrt  and  Jnrr  In  Gen« 
ernl, 

«»I94(I0)  (Or.)  Bequest  plaintiff  had  pos- 
session of  disputed  strip  held  properly  refused 
as  usurping  functions  oi  jury. — Hickcy  v.  Dan- 
iel, 812. 

(H)  KeceMBltr  SnbJeet-BIntter. 

«s»2l9  (Cal.)  Failure  to  define  "habitual 
drtmkard  used  in  instmetiwi  not  error.— Bun- 
kla  V.  Southeni  Pae.  BdUnf  Oo.,  896. 

(C)  Porm,  Reqnisltes,  and  flnaoleB«r> 

«=»228(l)  (WsahO  Order  of  Instmctlons  Is 

for  .trial  court.— Hutcbios  v.  School  Diet  No. 
81  of  Spokane  Countar,  1020. 
«=»228(3)  (wash.)  Language  of  instructions 
is  for  trial  court.— Hutchine  v.  Sdiool  Dlst.  No. 
81  of  Spokane  County,  1020. 
^234(7)  (Or.)  Shift  of  duty  to  produce  evi- 
dence does  not  authorize  instruction  burden  of 
groof  shifted  to  defendant.— Hichey  v.  Dani^ 

(D)  AppUenbUltr  to  PiMidlnsa  and  BtI- 
donoo. 

^=>25l(3)  (Or.)  Instruction  in  replevin,  as  to 
term  of  contract  not  charged  to  have  been 
breached,  not  germane.— Wheeler  v.  Steadman. 

818. 

«=32SI(8)  (CaI.App.)  Instruction  cannot  sub- 
mit contributory  negligence  not  pleaded.— Oar* 
baugh  V.  White  Bus  I^e,  1066. 
(S=92S2(4)  (Cal.)  Refusal  of  instruction  on  es- 
toppel not  error  where  evidence  thereof  ms 
lacking.— Dtvls  t.  Cline,  42. 

(E)  Re«aeats  or  Pvarers. 

«»255(ll)  (CslJ^pp.)  Party  bovnd  to  request 
instruction    submitting  issues.— OarbauiA  v. 

White  Bus  Line.  1066. 

^»257  (Or.)  Circuit  court  properly  cmforeed 

rules  by  refusing  instructions  requested  too 

late.— Bean     Tripp,  355. 

4iB>260(l).  Befusal  of  instructions  covered  by 

those  given  is  not  error. 

—(CalJKpp.)  Judd  V.  Webster,  929; 

(Wash.)  BheUey  v.  Norman,  243. 
«=»260(5)  (Or.)  Requested  instruction  as  to 
proof  of  actual  location  of  line  on  the  ground 
held  covered.— Hick^  t.  Danid,  812. 


Digitized  by  Google 


1 1  AO  INDBX-DIQEST  V«idiw  «md  PavohMtf 

Xte  oiMf  la  DeeJMc;  *  Am  JHg.  Xaf^»JB«rtM  « 

TRUSTS. 

I.  OBEATIOIT.  EXISTENCE,  AKD  VA- 
'  LIBITT. 

(A)  1Bxpr«aK  Trvat*. 

«s>30V2(2)  (ColApp.)  Pajment  of  money  to 
one  asreeiog  to  care  for  owner  and  nwke  cer- 
tain paymentB  /wW  to  create  trust.— Norton  v. 

Norton,  441.    ^  ^ 

«=b6I(I>  (C«l>pp.)_TOi«i  tmrt  nua  be  ter- 
minated in  eqaity.— Woeatman  t.  Union  Tmat 
&  Savings  Bank  of  Pasadena,  M4. 


«B32m(8)  (Wash.)  Beqneated  instroction  as 
to  contribatorr  negUsence  of  boy  Ma  corered. 
— Hntchins  t.  School  Dist  No.  81  of  Spokane 
County,  1020. 

(G)  Construction  and  Operation. 
^295(1)  (Or.)  Charge  Tiewed  as  a  whole.— 
Borvik  V.  North  Pacific  Lumber  Co.,  163. 
«=»295{5)  (Goto.)  Exception   to  Instructions 
should  be  shown  in  abstract  of  record.— Werta 
V.  I^awrence,  647. 

«=9295(&)  (Or.)  Instmction  in  action  on  aa- 

■igned  orders  on  defendants  not  erroneous  in 
Tiew  of  charge  as  whole.— Bean  v.  Tripp,  355. 
«s>296(l)  (Cal.Aap.)  Specific  erroneous  in- 
stmction not  cured  by  correct  general  charge. 
—Howard  t.  Wortbington,  709. 
1^296(11)  (Cal.)  Erroneous  instruction  al- 
lowing jury  discretion  as  to  damages  cored  by 
correct  instmction.- Litherbary   t.  Kimmet, 

eeo.   

XZ.  VEBDIOT. 

<A)  Ccneral  Verdlol. 

4s>333  (Ariz.)  Yerdict  held  in  bad  form,  and 
should  have  been  corrected.— Herr  t.  Kennedy, 
63a 

X.  roi&Ii  BT  COUBT. 

(B)  Flnillnsrs  of  Vact  and  Conolnatons  at 

t.aw. 

«=»388(4)  (Cal.)  Finding  of  fact  as  to  fact 
admitted  in  answra-  not  necessary^Nelsoa  v. 
Trounce,  883.  „ 
«s»39l  (Dal.App.)  Specific   flndmg   on  aver 
ments  of  axiswer  including  only  probative  facts 
not  necessary.— Goatman  t.  Fuller,  256. 
«s>382(2>  (MoBt.)  Bequest  for  findings  mast 
■be  made  at  elose  of  evidence  and  argument.— 
HosUns  T.  Scottish  Union  &  Nationallns.  Co.. 
887. 

«Es»395(l)  (Or.)  Findings  which  are  only  con- 
clusions of  law  do  not  suBtaln  Jndgmeat.— Lan 
«aster  Tire  &  Rubber  Co.  v.  McGraw.  515. 
«=>3d6(l)  <Cal.App.)  Finding  not  open  to  at 
tack  by  reason  of  allegation  of  technical  con- 
Tersion.— VrantnsGO  v.  Schlaiscber,  691. 
4=9396(6)  (Or.)  Finding  should  be  responsive 
to  iasaes  pleaded.— Guthrie  v.  J.  £.  Lumber 
Co-  173.  ^  ,  . 

«=>397(5)  (Or.)  OmiBSion  to  find  immaterial 
fact  does  not  invalidate  judgment.— Lancaster 
Tire  &  Rubber  Co.  v.  McGraw,  815. 
<|=9398  (CaJ.App.)  Finding   of  ultimate 
not  to  be  overcome  by  a  finding  of  probative 
facts.— Snearly  v.  Hiestand,  27a  ,  ,^ 

«:s>404(l)  (Utah)  Fuadings  as  to  la<^eB  A«d 
applicable  to  merits  as  well  as  motion  to  ols- 
mlBS.~-Pettit  T.  (Dlawson,  198. 
«=»404(3)  (OrO  Finding  defendant  did  not 
purchase  tires  Acid  one  of  fact,  not  conclusion 
of  law.— Lancaster  ^e  &  Rubber  Co.  t.  Mc- 
Graw, 816. 


XI,  W 


Ain>  OOBIEtEGTIOir  OF 
~IIES  AND  EBROBS. 

4s»4l9  (Or.)  Motion  for  nonsuit  not  waived  by 
introduction      evidence  onless  defect  in  plain 
tiff's  evidence  cured.— Dayton  t.  Fenno,  164. 

TROVER  AND  CONVERSION. 

I,  ACTS  OOKSTITTITINO  COKVER* 
SION  AND  I.IABIX.ITT 
THEBEFOR. 

^9(3)  (Nev.)  Demand  unnecessary.- Stude 
baker  Bros.  Go.  of  Utah  t.  Wltcher,  334. 

TRUST  COMPANIES. 

See  Banks  and  Banking,  ^310. 

TRUST  DEEDS. 

See  Mortgages.  - 
195P.-74 


(B)  Reanltlnir  Trnsta. 

«=»63%  (Wash.)  No  resulting  tmst  in  land 
uises  on  payment  of  mortgage  for  mortgagor. 
—Cochran  v.  Cochran,  221. 

ZI.  OOM8TBVOTION  AND  OPERA-  I 
TION. 

(B)  Btotata  or  Intereat  of  Trnstee  and  of 
Ceotnl  ««e  Traat. 

«=>I35  (Kan.)  Will  held  to  create  active  trust 
not  capable  of  full  execution  ontil  death  of  last 
surviving  devisee. — Grossenbaeber  t.  Spring, 
884. 

UNITED  STATES. 

See  Army  and  Navy. 

USURY. 

X.  TrS0BXOU8  OONTBACTS  AND 
TBANSAOTIONB. 

(A)  ITatnro  and  Valldltr. 

«=>66  (Okl.)  Carrying  usury  Into  renewal 
note  taints  it.— Edison  T.  Walker.  890. 

(B)  BlKhtM  and  Remedies  M  Parties. 

<£=3l02(3)  (Okl.)  Oirins  renewal  note  not  a 
"payment"  under  CjonstTtntion  or  statute.— SB- 
son  V.  Walker,  899. 

VENDOR  AND  PURCHASER. 

See  Sales. 

I.  BEQinSITES  AND  VAXiIDIXT  OF 
CONTRACT. 

<3=9l6(I)  (Colo.)  Offer  to  sell  vslid  if  made 
to  a  specific,  although  unknown,  person. — <3Brl- 
scn  v.  Hay,  103. 

0s>l6(3)  (Colo.)  One  day  reasonable  time  for 
accepting  offer  to  sell  farm  for  $7,600.— Oarl- 
een  v.  Hay.  108. 

«saia(4)  (Kaa.)  Option  anppoxted  by  consid- 
eration not  revocable  before  time  for  exercising 
and  will  not  be  nneeled.— AosMU  t.  Combs, 

606. 

«=>36(l)  (Cal>pp.)  Purohaeer  esatitled  to  re- 
scind if  property  would  have  been  worth  more 

if  representations  true.— Stimns  v.  Adams.  966. 
^936(2)  (Cal>pp.)  False  assertion  oi  mat- 
ters of  fact  to  induce  contract  held  to  authorise 
cancellation.— Stimus  t.  Adams,  956. 
<&=337(2)  <CftlJ\pp.)  Purchaser  could  rely  up- 
on vendor's  representations  as  to  spring  being 
on  his  land.— Peardon  v.  Markley,  70. 
<&:^37(4)  (CalJVpp.)  Purchaser  entitied  to  re- 
ly on  vendor's  representations.— Stirnus  v. 
Adams,  955. 

®s>37(5)  (Cal.App.)  Belief  of  trath  of  repre- 
sentations or  ignorance  of  falsity  immaterial. — 
Stirnus  v.  Adams,  966. 

^937(6)  (CalApp.)  Misrepresentations  Aeld 
material.— Stimus  T.  Adams,  935. 
^=^44  (CaLApp.)  In  action  for  rescission,  de- 
fendant's   representations    will    be  presumed 
made  in  good  faith.— Peardon  v.  Markley.  70. 

Bvidecce  Held  to  show  that  alleged  untme 
representations  were  made  by  vendor.~Id. 
d=344  (Kan.)  Evidence  insuffident  to  show 
I  xraud  in  procurement  of  note  or  knowledge  of 
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fraud  by  truiBtetec  plftintiff^Somaiiie  t.  FoI- 
«ar,  609. 

H.  CONSTBVCTION  AMD  OPEBA- 
TIOH  OF  CONTRACT. 

4a»78  *(Colo.)  Cash  payment  or  dowo  pannent 
means  cosb  on  signing  of  papers.— Carlsen  v. 
Hay,  103. 

m.  MODIFIOATIOK  OB  BESOISSZOH 
OF  CONTBACT. 
(C)  ReaclMlon  by  Pnrehasvr. 

<^I07  (WftBh.)  Executory  contract  may  be 
Tesdndea  for  fraad  or  for  Tendor'a  failure  to 

perform.— French  v.  O.  D.  &  E.  Inr.  Co.,  521. 
<S=>l\G  <Cal.App.)  Vendor  Aefd  to  have  waived 
formal  tender  by  purchaser  tieekins  to  resciud. 
— Peardon  v.  MarkJey,  70. 

Vailnre  to  make  formal  tender  on  rescission 
immaterial,  where  it  would  not  have  been  ac- 
cepted.—Id. 

^123  (Cal.App.)  Facts  held  to  show  a  cause 
1^  action  for  rescission  for  mistake  and  fail- 
ure of  conglderation.— Peardon  v.  Moridey,  70. 

V.  BIGHTS  AND  LIABILITIES  OF 
PABTIES. 
(A)  Am  to  Baeh  Other. 

^s>l98  (Wash.)  Provision  for  apportionment 
of  "taxes"  held  to  mean  current  year  taxes.- 
Carstens  t.  J.  B.  Powles  &  Co.,  ,1017. 

(B)  Aa  to  Third  Persons  In  G«nernl. 

^=^212  (CalJ^pp.)  Assignee  of  contract  ft«Id 
not  to  assume  obligatioas  of  ori^nal  vendor.— 
Lovelace  v.  Crenshaw,  273. 

(C>  Bon*  nde  Pnrehuera. 

•=»244  (Or.)  Evidence  Aeld  to  show  knowl- 
edge by  subsequent  purchaser  of  TOlidity  of 
mortgage.— Stailey  t.  Besimius,  573.  - 

VL  BEICEDIES  OF  VEITDOB. 
(A)  Uen  nnd  Reeovery  of  I>nnd. 

4=>2SI  (CalJkpp.)  Vendor's  lien  does  not  ex- 
ist while  vendor  has  title.— Maltby  v.  Conklin, 
280. 

^254(1)  (ColJll^.)  Foundation  of  doctrine 
of  vendor^s  Uen  stated.— ^tlaltlv  T.  GoDkltn, 

280. 

«=9265(l)  (CalJ^pp.)  Grantee  wlthont  con- 
sideration held  to  hold  subject  to  rendor's  lien. 

—Maltby  v.  Conklin,  280. 

«=»266(8)  (Cal.)  Taking  of  unrecorded  mort- 
gage waiver  of  vendor's  lien. — ^Blaltby  v.  Conk- 
Bn!  280. 

«s>266(8)  (CalJkpp.)  Vendor's  Uen  Md  not 
waived  by  conveyance.— Maltby  v.  Conklin,  280. 
«=3280(3)  (CtiJkpp.)  Waiver  of  vendor's  lien 
cannot  be  shown  unless  pleaded.— Maltby  v. 
CocUin,  280. 

«s92Sl{l)  (ColJKpp.)  Lien  presumed  to  exist 
as  incident  of  sale.— Maltby  v.  Conklin.  280. 

(B>  A«tl€«a  for  Fnrohnaa  Money. 
«»30l  (Cal.App.)  Bemedy  of  vendor  on  fail- 
ure of  purchaser  to  pay.— Maltby  t.  Conklin, 
280. 

(O  Aetlone  for  Dnmnses. 

9:^330  (Cal^pp)  Vendor  can  recover  losa  of 
crop  eauaed  by  purcliaser'a  delayed  noUce.-^To- 
cam  v.  Taylor,  02. 

Special  damages  caused  by  purchaser's  breach 
may  be  recovered.— Id. 

Vendor  held  not  entitled  to  recover  ditch  as- 
sessment paid.— Id. 

VH.  BEMEDIES  OF  PVBCHASEB. 
(A)  Ke«ffr«rr  of  PnrohMo  MoncT  Pidd. 

•^334(2)  (CalApp.)  Purchaser  entiUed  to 
recover  amount  paid  wbea  repmentatlons 
fidae.-^timas  t.  Adams.  856. 


«=>334(2)  (Wwb.)  Executed  contract  may  bo 
rescinded  for  fraud.— French  t.  Ok  D.  ft  E.  Inr. 

Co.,  621. 

<3=>335  (Cal.)  Seller  entitled  to  retain  money 
paid  on  purchaser's  default.— Nourse  v.  Axvedo, 
669. 

<@=>34t<6)  (Wash.)  Judgment  for  payments 
made  without  reqmring  reconveyance  AeM  er- 
ror.—French  T.  0.  D.  &  B.  Inv.  Gon  621. 

VENUE. 

m.  OBAKOE  OF  VENUE  OB  PLACE 
OF  TBZAL. 

«=>34  (CalJkpp.)  SUtute  giving  right  of 
change  to  be  liberally  construed.— -Lundy  r.  Let- 
tunicD,  451. 

^36  (Wash.)  Change  statute  applicable  to 
procee&iv  under  Juvenile  Court  Act  for  pro- 
tection of  dependent  children.— State  T.  Supe- 
rior Court  for  Lewis  County.  25. 
$=>43  (CalJ^pp.)  Court  properly  considered 
second  motion  for  change  of  place  of  trial  to 
residraice  of  defendant^ltiondy  T.  Ltftmiidit 
451. 

«=3>49(2)  (CalJ^pp.)  Fact  that  the  judge  was 
counsel  in  litigation  against  principu  plaintiff 
helct  not  to  show  prejudice.— Birch  v.  Orange 
County,  931. 

<8=s>49(3)  (Kaa.)  Change  proper  when  counsd 
becomes  district  judge. — Beaciiy  v.  Jones,  184. 
«=>d6  (CaLApp.)  Filing  of  affidavit  and  de- 
mand all  that  a  necessary  to  estaliliah  right  to 
have  venue  clianged. — Lundy  v.  Lettunich,  4N. 

Defendant  desiring  change  of  place  of  trial 
to  county  of  residence  Aeld  not  guilt?  of  laches. 
— Id. 

«S358  (Cal.App.)  FHiog  demand  and  affidavit 
do  not  operate  to  dnnge  place  of  trial  to  resi- 
dence of  defendant— Lundy  t.  Lettuk^  4SL 
^=360  (Kaa.)  Change  proper  when  counsel  be- 
comes district  judge  and  such  judge  may  hear 
the  application.— Beachy  t.  Jonea,  184. 
^=>$I  (Cal.App.)  Motioi  for  chaan  to  be 
made  at  earliest  opportiinity.-^«ndT  t.  Let- 
tunich, 451. 

Motion  for  dtange  need  not  be  madjB  at  time 
demurrer  or  answer  filed.— Id. 
^»63  (CaLApp.)  Notice  of  application  for 
order  transferring  cause  to  county  of  defend- 
ant's residence  necessary.- Lundy  v.  Lettunich. 
451. 

^66  (Cai.App.)  Affidavit  of  defense  amend- 
able.—Lundy  V.  I>ttnn!ch,  4B1. 

Objection  to  affidavit  of  defteae  on  merits 
held  supertedmlcal.— Id. 

«s>68  (CalJkpp.)  County  in  which  title  shows 
action  to  have  been  brought  prima  fade  proper 
county.— lakeside  Ditch  Go.  r.  Packwood 
Ditch  Co.,  284. 

€=>68  (CalJ\pp.)  On  motion  for  change  coun- 
ter affidavits  as  to  judge's  bias  need  not  be  filed 
within  five  days.— Stuart  t.  Everly,  701;  Same 
V.  Goffrin,  702;  Same  v.  Bspinosa,  Id. 
^70  (CalJ^pp.)  Complaint  cannot  be  chal- 
lenged for  insuffidenCT  of  facts  by  affidavit  oo 
motion  for  change  of  venue.— I^eaide  IKteh 
Co.  T.  Packwood  Ditch  Co.,  284. 
«=972  (Cal.App.)  No  error  on  motion  for 
change  because  judge  was  sworn  as  witness. — 
Stuart  V.  Everly,  701;  Same  r,  Colfrin,  702; 
Same  v.  Espinosa,  Id. 

«3>75  (Cal^pp.)  Order  of  court  necessary  to 
change  place  of  trial  to  residence  of  defendant. 
—Lundy  T.  Lettanieh.  451. 
^77  (Cid>pp.)  Bight  to  change  may  be 
waived.— Lundy  v.  Lettunich,  462- 
<9=>6Q  (Cal.)  Statute  requiring  dismlBsal  aft- 
er change  on  foUure  to  pay  co^  within  year 
htU  mandatory.— Davis  t.  Superior  Court  of 
California  in  and  for  Alameda  County.  80Ol 

Dismissal  for  faUiire  to  iMy  feea  upon  change 
may  not  be  act  aaide^Id. 

VERDICT. 

See  Trial,  «a833. 
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WAR. 


Bee  Insarrection. 


WAREHOUSEMEN. 

«c»24(l)  (Cel.)  Beqolred  to  exerdse  same  de- 
gree of  care  aa  a  reasonably  careful  owner 
would  exerdae^— Ihrnkle  t.  Southern  Pac>  IdiU- 
ing  Co..  398. 

9=>24(2)  (Cal.)  WarehousemaD  who  know- 
ingly employs  habitual  drunkard  liable  for  dam- 
BSe  resulting  from  employee's  dronken  negli- 
ice.— Rankle  t.  SouUiera  Pac.  Milling  Co., 


4=»24(3)  (Cai.)  Liable  for  ne^Ucence  of  em- 
ployee.—Bmikle  T.  Southern  Pac.  MUUng  Co., 

S98. 

@=»24(6)  (Cal.)  Owner's  knowledge  as  to  con- 
duct of  business  did  not  affect  liability  for  loss 
by  fire.— Buukle  r.  Southern  Pac.  Milling  Co., 

^=>34(6)  (Cal.)  Plaintiff  suing  for  loss  of 
goods  in  warehouse  fire  not  required  to  proTe 
what  constitutes  ordinary  care.— Bnnlue  T. 
Soutbem  Pac.  Milling  Co..  308. 
«=»34(8)  (Wask.)  Testimony  aa  to  condition 
of  meat  after  leaTing  warehouse  held  admisal- 
bie,— Worthy  v.  ArcUc  Co.,  222. 
«:=»34(7)  (Cal.)  Eyidence  held  to  support  find- 
ing of  negligence.— Bunkle  Southern  Pac. 
^ling  Co.,  ^8. 

4=»34(9)  (Cal.)  Whether  warehoaseman  fail- 
ed to  provide  BuflEiclent  fire  fighting  appliances 
held  for  jury.^BunUe  y.  SoatsemTac.  Milling 

Oou_398. 

Whether  employee  in  charge  of  wnrehouae 
was  habitual  drunkard  Held  for  jury.— Id. 

Ordinary  care  question  for  jury.— Id. 
^34(9)  (Wash.}  Negligence  of  cold  storage 
warehouBeman  held  for  jury,— Worthy  t.  Arc- 
tic Co.,  222. 

«=>34(I0)  (Cat.)  Instruction  that  or^narily 
prudent  employer  would  not  retain  "habitual 
drunkards"  in  its  employ  held  -warranted  by  evi- 
dence.—Bunkle  V.  Souuiem  Pac.  MiUing  Co., 
398. 

WATERS  AND  WATER  COURSES. 

See  Drains. 

V.  SniLFAOE  WATERS. 

«=9|I9(2)  (Waah.)  Surface  waters  cannot  be 
conveyed  by  artificial  means  onto  land  of  oth- 
ers.—Whiteside  V.  Benton  County,  519. 
#=»I26(3)  (Wash.)  Instruction  as  to  measnre 
of  damages  for  surface  waters  deposited  on 
plaintiff's  land  held  proper.— Whitesue  t.  Ben- 
ton GonntT,  619. 

VI.  AFPBOPRIATTOlf  AMD  PBE- 
SOBIFTIOir. 

«sal28  (Nev,)  Act  authorizing  cn^eer  to  de- 
termine relative  righta  held  legitimate  legisla- 
tion.—Pitt  V.  Scrugham,  1101. 
«s»IS3  (Utah)  Applicant  for  appropriation  of 
waters  not  required  to  establish  tact  as  to  ex- 
isting Tights.-TBrady  t.  McGonagle,  188. 

Applicant  entitled  as  matter  of  legal  right  to 
have  application  approved  if  unappropriated  wa- 
ter eziata.— Id. 

Applicant  for  appropriation  held  entitled  to 
be  oeard  in  district  court.— Id. 
<e=3>l40  (Utah)  First  appropriator  has  better 
right  than  subsequent  appropriator.— Brady  t. 
McGonagle,  18& 

VH.  CONVETANGES  AND  CON- 
TRACTS. 

<=»l&3  (Wash.)  Contract  to  convey  land  and 
water  rights  hew  sabject  to  rescission  for  ven- 
dor's inability.— French  t.  G.  D.  &  B.  Inr.  Co., 
621. 

<e»l56(S)  (Colo.)  Purchaser  of  water  right 
decreed  aiiandoned  held  not  innocent.— Terrace 
Irr.  Dist.  t.  Overflow  Ditch  No.  1,  826. 


Abandoned  water  right  ceases  to  eriet.  and 
cannot  have  an  innocent  purchaser.— Id. 

Vm.  ABTIFIOIAI.    FOin>S,  RESER- 
VOIR8»  AND  CHANHEI.S.  DAMS, 
AND  FLOWAaE. 

«=9l79(6)  (Wash.)  Whether  escape  of  water 
from  reservoir  was  due  to  unprecedented  rain- 
fall held  for  jury.— Galdblck  t.  MarysviUe  Wa- 
ter &  Power  Co.,  1027. 

IX.  PUBLIO  WATER  SUPPI.T'. 
(A)  DoHCstle  a»d  M«miclpal  Parpoaea. 

«=a203(5)  (Cal.)  Public  aerrlce  corporation 
enUtied  to  rate  which  will  make  allowancea  for 
depreciation. — Union  Hollywood  Water  Co. 

City  of  Los  Angeles,'  55. 

^=>203(6)  (Car.)  Water  rates  permitting 
earnings  of  6.19  per  cent,  on  investment  not 
confiscatory. — Union  Hollywood  Water  Co,  t. 
City  of  Los  Angeles.  6Q. 

Methods  of  making  allowance  for  depreda- 
tion in  fixing  ratea  stated.— Id. 

Pipe  bonuses  received  for  laying  mains  in 
proposed  subdivisions  not  receipts  from  opera- 
tion.—Id. 

Ordinance  fixing  rates  held  confiscatory.— Id. 

<S=;»2(}3(I2)  (Cal.)  Evidence  held  to  sustain 
finding  as  to  valuation  of  water  plant  as  af- 
fecting rates.— Union  Hollywood  Water  Co.  v. 
City  of  Los  Angeles,  65. 

(B)  mtvAtloK  and  Other  AvFl«liItiiral 
Pnrpoaca. 

<3=92I6  (Nev.)  Irrigation  District  Act  he^d 
not  in  violation  of  due  process  dause  of  fed- 
eral Constitution.— In  re  Walker  Biver  Irr. 

Distt  327. 

Irrigation  District  Act  Mid  not  unconstitu- 
tional because  of  property  limitation  upon  vot- 
ers.— Id. 

Irrigation  District  Act  providing  for  elec- 
tions not  void  because  requiring  property  qual- 
ifications of  voters.- Id. 

Irrigation  District  Act  held  sot  unoonstita- 
tional  aa  violative  of  the  residential  qualifica- 
tion of  electors. — Id. 

^224  (Utah)  Irrigation  districts  are  "quasi 

Sublic  corporations."— Bonneville  Irr.  Diet.  t. 
Lirie,  204,. 

€=^225  (Nev.)  Judgment    confirming  irriga- 
tion district's  organization  conclusive  on  land- 
owners  whether   appearing   or  not.— In  re 
Walker  River  Irr.  Dial.,  3^7. 
«s»226/2  [New,  vet.  lOA  Key-No.  8«rfa»] 

(Utah)  Irrigation  district  cannot  con- 
tract for  work  payable  in  bonds  without  ad- 
vertising for  bids.— Bonneville  Irr,  Dist.  v. 
Ririe,  204. 

«=»23l  (Nev.)  Special  assessment  not  strict- 
ly a  "tax"  and  not  embraced  within  the  word 
'taxation."— In  re  Walker  River  Irr.  DiaL, 

327. 

«=»246  ([Wash.)  Owners  required  to  exerdse 
only  ordinary  care  aa  to  their  ditcbeBf- Long- 
mire  V.  Yelm  Irr.  Dist.,  1014. 

Owner  of  land  below  irrigation  ditch  cannot 
recover  for -seepage  without  showing  negligence. 
— Id. 

^=3263  (Wash.)  Canal  presumed  to  have  been 
properly  constructed. — Longmire  v.  Xelm  Irr. 
Dist.,  lOU. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 

Administrators. 

I.  NATURE  AND  EXTENT  OF  TESTA- 
MENTARY POWER. 

<S==>5  (Ariz.)  Testamentary  di^osition  cannot 
be  made  of  damages  arising  from  death.— In  re 
Lister's  Estate,  1113. 

n.  TESTAMENTART  OAFAOITT. 

•£=334  (Cal.A|ip.)  Insanity  to  affect  validity 
must  involve  mental  incapacity  or  delneions.— 
In  re  McGuirk's  Estate,  279^ 
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«s»50  <Okl.)  Test  of  teitator*!  mental  oom- 
peteccy  stated;  "teBtamttitary  eapacitr."— Fay- 

tos  7.  Shipley,  125. 

«=:»55(l}  <Wft8h.)  Evidence  held  to  show  tes- 
tamentary capaci^. — In  re  Anderson's  Estate, 
994. 

«=»55(5)  (Okl.)  Judsment  probating  wiU  held 
against  clear  weight  of  eTidence  as  to  testa- 
tor's competency.— Fayton  v.  Shipley,  12S. 

m.  CONTBAOTS  TO  DEVISE  OB  BE- 
QUEATH. 

$=»67  (Utah)  Agreement  to  make  will  in  con- 
sideration for  services  will  be  enforced  by  eq- 
uity.—Van  Natta  T.  Heywood,  192. 

T.  PBOBATE,  ESTABLISHMENT. 
AND  ANNULMENT. 
(H)  S)T'ldei><>«. 

«s»2M  (Cal.)  Will  in  existence  7S  days  prior 
to  death  presamed  to  exist  at  time  of  deatlL— 
In  re  Sweetman'a  Estate,  918. 
«=»290  (Cal.)  wai  not  found  after  testator's 
death  presamed  to  have  been  destroyed  by  him. 
—Id  re  Sweetmau's  Estate.  918. 
^306  (Cal.)  Evidence  Atid  sufficient  to  over- 
come presumption  that  will  had  been  revoked.— 
In  re  Sweetman'a  Estate,  018. 

(I)  Brnmria-m  or  Trial. 
^»324(2)  (CalJ^pp.)  Evidence   of  tesUtor's 
insanity  insoffideut  to  take  case  to  jaryv— In  re 
McGoirk's  Estate,  279. 

TI.  CONSTBtrOTION, 
<A)  General  Rule*. 

«=»487(l)  (Kan.)  Evidence  inadmissible  to 
abow  testator's  intent— Hodges  t.  Lanyon,  882. 

(O)     Sarrlvorslilp,    Repreaentatloa,  and 
SabsUtntlon. 

«E»538  (Kaa.)  Devise  bt  **eTent  of  death  of 
any  of  the  benefidaries"  construed  to  mean 
death  of  any  of  the  devisees  before  death  of 
testatot-^Hodges  v.  Lanyon,  682. 

(D)  Demriptlon  of  Fropartr. 

«»569  (Ariz.)  Testator  did  not  intend  to  dis- 
pose of  damages  for  bis  wrongful  deatii^In  re 
Lister's  Estate,  1118. 

(B)  iratBM  of  Bstates  and  Interests  Cre- 
ated. 

<S=»60S  <Kan-)  IHvlse  in  trust  held  not  to 
create  estate  tail  which  could  be  broken  by  eon* 
veyance.— Orossenbacher  v.  Spring,  S84. 

(H)  Betatea  In  Trnat  and  PowerB, 

«=»684<9)  (Cal.App.)  Beneficiaries  of  trust 
hel4  entitled  to  income  of  corpus  of  tnist,  and 
not  merely  allowance  specified  by  will.— Woest- 
man  v.  Union  Trust  &  Savings  Bank  of  Pasa- 
dena, 944. 

«=>686(l)  (Cal.App.)  Trust  not  terminated  in 
equity  on  application  of  beneficiaries,  where 
children  have  contingent  interest.— Woestman 
T.  Union  Trust  &  Savings  Bank  of  Faaadena, 
©44. 

«s>686(3)  (Kan.)  Will  held  to  create  active 
trust  not  capable  of  full  execution  until  death 
of  last  surviving  devisee. — Groasenbacher  v. 
Spring,  884. 

«=>6e7(2)  (Kan.)  Death  of  beneficiary  held 
not  to  give  mother  an  interest  in  the  trust  es- 
tate by  descent.— Grossenbacher  v.  Spring,  884. 

WITNESSES. 

See  Criminal  Law,  <^108-145;  Evidence. 

X.  ATTENDANCE  PRODUCTION  OF 
DOOmiENTiB,  AND  OOBK- 
PBNSATION. 

«:»2(3)  {Cnl.App.)  Withholding  of  attach- 
ment agamst  intneas  JmM  not  error.— Feonle 
T.  Saeni,  4^  , 


^»>I6  (Or.)  Defendant  may  compel  prodnc- 
tion  of  evidentiary  paper  by  subpoena  dncas 
tecum.— State  v.  Tee  Ouck,  363. 

n.  OOmPETENOT. 

(A)  Guuitr        awauaeatiMn  l» 
•rnl. 

«=>48(2)  <OM.CrJkpp.>  Ferwn  conrlctad  of 
perju^  in  another  state  not  disqnalifled.— Web- 
er V.  State,  510. 

Statute  of  another  state  in  which  witneas 
convicted  disqualifying  him  will  not  be  given 
effect.— Id. 

«=>55  (Cal>pp.)  In  action  against  husband 
and  wife  wherein  husband  mdaimed  wife 
could  be  examined  aa  to  her  separate  interesta. 

—Johnston  v.  St  Sure,  947. 

(O)  TeBtlmonx  of  Partlea  or  Peraona  In- 
ferevted,   for  or  nvalnst  Bepraaonta- 
'  tlven.  SnrvlTors,  or  Bnceesaora  in  Tl- 
tie  or  Intereat  of  Pomona  DeeaaaeA  or 

Ineompetent. 

4=»I89(9)  (Okl.)  Testimony  as  to  serricea 
rendered  does  not  involve  transaction  or  com- 
munieirtlon  wHh  deceaseds— Sindsir  t.  Strlngar. 

771. 

<^  1 59  (14)  (Wash.)  Showing  as  to  testator'a 
mental  capacity  not  inadmissible  as  a  transac- 
tion with  decedent^In  re  Anderson's  Estate. 

994. 

(O)  Conadontlal  Relaflona  tmA  PrlTllaveA 
CommBttteattona. 

^219(1)  (Or.)  Fublie    officer    may  waive 

privilege  not  to  be  examined  aa  to  communica- 
tions made  to  him.— State  v.  Tee  Guck,  803. 

m.  EXAJfXNATZON. 

(B>  Cgaaa-Bwinattom  and  Ba-BammlaM- 
tlaa. 

^268(1}  (MontO  LatHode  gtren  dflfsndant*s 
coonsd  in  crosn-ezaminatlon.~8tate  t.  Fippl, 

S66. 

«=s»268(l3)  (Mont.)  Purchase  price  of  heifer 
erroneously  excluded,  being  proper  cr«eo-exam- 
inatinn.— Budd  v.  Northern  Pac.  By.  Oo.,  1109. 
«=»274(f)  (Okl.Cr.App.)  Question  aa  to  wheth- 
er defendant  was  law-abiding  citixen  not  In 
proper  form.— Hobnes  v.  State,  508. 

Within  court's  discretion  to  exdnda  question 
as  not  proper  cross-examination. — Id. 
^275(2)  (Wash.)  Crosa-examinatlon  of  at- 
torney, suing  for  services,  discretionary  with 
court— Levlne  v.  ISarry,  1003. 

OroBS-ezamination  as  to  detail  of  attorney's 
business  held  improper.— Id. 
^=>27S(5)  (Or.)  Cross-examination  of  defend- 
ant as  to  character  and  natare  of  possearion 
properly  not  pprmitted.^Dayton  t.  Fenno,  154. 
®=s>275(5)  (Wa^h.)  Crosa-examination  of 
plaintiff,  testifying  to  ownership  of  land  ksM 
improper.— Caldbick  T.  HarysvUla  Water  A 
Power  Co.,  1027. 

<S=>277(I)  (Kan.)  Defendant  cannot  complain 
of  inquiries  and  testa  to  which  other  witnesses 
are  subject.— State  v.  Wilson,  618. 
^277(4)  (Or.)  Defendant  who  testified  in 
own  behalf  may  be  cross-examined  aa  to  aU 
matters  pertaining  to  direct  examination. — 
State  V.  Wong  Wen  Teung.  349. 

Cross-examination  of  defendant  held  pnqier. 
— Id. 

^=>280  (Oal.App.)  Question  on  cross-exami- 
nation calling  for  inference  or  anaww  to  ar- 
gument properly  ezcladed.^^ehnh  r.  Oil  Wdl 

Suimly  (3o.,  703. 
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